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Mifnifmer 9. Coron. 274. 3 H. 6. 26. Q. (b), B. A1ifno/rn,r . 
In- Rolf. 

It {eems by the cafe of Gerard before cited, which was record of 

a plea in the \i~e of E. 4. tho the defellda~t may plead mifnofmer of 
his chrifiian name, yet the king may aver ConliS per /'U1I nofine & 
i' autre, ~ tho it be otherwi!e in an appeal, but in all ca~ of pleading 

tniJn~(mtr, he ~ufl: p1ead over to tile felony: VIde Dy. 88. a. b. 21 

E. 4-,71. a. b. 
But, . as bath been before (aid, there is little advantage comes by 

thefe pleas to the prifoner upon there reaCons; ). Becaufe, if this ex
ception ' be taken in the country at the gaol-delivery, the COUI t' lUay 
anow the exception, and direCt: a new bill according to what the pri~ 

foner fays his true name or addition is, for, a hath been faid, whofo~ 

ever pleads miJnomer or a falfe addition lllUn give himfelf the true nllme 
and true addition by his plea, and tliat will be onc1uJj,e to him. 

2. Becaufe 'his plea of mi(nifmer or untrue addition ihall be al
ways tried by the fame inquen, that j to pafs upon the prifoner, and 

is ready at the bar, and at COlUmon law (hould never be li n to he 

tried in a forllign cOlm . 34 H. 6.50. "a. 1 E. 4. 3. a. tho the jbooK 

of 5 E. 4. 2. a. as to the addition of place be ontrar • 
. But however in all afes of indiCtment of f, lon.y~ , thll) the 
plea in itfelf wer a foreign pIca, and triable in an th r [~39) 
6:ounty, yet by the natute ()f 2 H. 8. cap. 14. (continued hy 28 

H. 8. cap. 1. made p~rpetual by the.natute of ~2 fl. 8. ~ap. 'J.) a1/ 

foreign pleas /11al1 be tried by a jury of the fam COUI £y wI ere the 
party ii indiCted, but that {latuta extend not to treafon, nor to .. n 
app 1 of felony, but ~2 H. 8. cap. 2. extend to appeals rjf felony, 
bu not to an indiCtmenr of lTcilfon, fo that foreign pleas in cafe 0 

indiCtments of tr :lion {land as they did at common law. Co. P. '. 
p.27. 

An nfl/t, that regularly in all plea, whether to the writ, or in ba 
by mattcr of record, or b matter of faa, or both, if the plea do n 

confefs the felo y, as the pIe of a paldon in caf of all ind am t, 
or a releafe in car .. of an appcal, tho' hi plea b found a inn him 
by jifue.tried, or adjudged again him by the court, yet he {hall not 

(J) ~ cafcc in I Hi 5- S. h. WlIS I mif- not the poiot of the cafc, but nly f~l. 
I'IOmu of Ih Cirn mf, ond in tbe: abridge- .bittr tlrgllt' J#; nd C". ·d', cafe j, to t ~ 
ment or that cafe, by F",,". C,,, •. ~ 4. c .nlrsry. Sec. fo '.1U'l GaCc, Sw: rr. 
therd .. , .. ,..,-added, '1".'( ji loiu" "1- 1',1. 1. ;.137. 
~ ~ ""1_ . ..a4 io JJ. 6. zO • •. II ... ., 

• P 
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be convicted thereupon, but plead over to the felony not guilry, as vel! 
upon an indiGlment, as upon an appeal} and this in /avorcm vittr, 22 
E.4. 39. per cur'. 9 H. 4. 1. h. ' 

III. A third fort of pleas in abatement by matter delw's is matter of , 
record. 

If A. be indi~ed of the mUFd~r of B. and there is another india .. 
ment . afterward~ taken of the fame death againfr tbe fameperi'on, a~d 
he is arraigned upon the fecond inuiCtment, becaufe it, is the king'$. 
{uit the fecond ihall not abate ; yet ' u(ually tbe jufrices quafu th¢ other 
by judgment. 

Yet nota th common courfe to prefer a new indiament of murder 
to the grand jUlY, altho an inquifitiQo of mur~er be returned .by tho 
corener, ~nd jf the coroner's inquifition be infufficient indeed, it /hall 
I C qua/hed, but if fufficient, it is ufual to arraign the prifoner upon 
both indiaments, and an acquitml upon one ih 11 be upon both; and 
this is done, becaufe otherwife the coroner's inq,udl.will frand .as a 
charge on record againfr the prifoner, tho acquitted upon the india· 
ment, and procefs of outlawry will ilfue thereupon" 

So it is the conftant ufe at this' day to prefer two indiCtments UpOD 

[2 0] the fame killing againft the fame penon, one of murder, 'and 
'" the other of manflaughtcr upon the ftatute of 1 Jac. for 

,. ' fiahbing. and the prifonel' arraigned upon both pleads to both~ and 
the jury charged with botl1, viz. that if they find him guiity of both 
indiaments, to n!'tum it fo, if not guilty of murder, yet to inquire 
whether guilty upon the other indiament. 

If a, duke, or an earl, or baron be indiaed by a common name of 
,. S. miles, or J. S. aY11ligtr, he may plead the mifnofmer to the i~. 
diCtment, viz. that he is a duke, or an earl, or baron, or peer of the 
Raw, nienrnofine, {5 c. becaufe that title is part of his name, and in. 
titles him to be tried by his peers; but then he nlul\: fuew forth a. 
writ tefiifying it upon his plea pleaded, becaufe it is but dilatory, 
and iball not b tried by th couptry, but by the record 3$ H. 6. 

46. Q. per FQrtifcue. 6 C~. Rep. !i3. a\ countefs of~ulIQnd's cafe, 
I" "".iam. 0 

And thua fal' touching dilatoty pleas. 

S« We: to a Hawk. P. C. Tit, .lktemcnt. 

C HA P. 
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·C HAP. XXXI. 

Cot/arni"g pleas in bar of an indiflmmt Olfdon] or treafon, Dnafirjt. 
of autc:rfoit~ acquit. 

PLEAS in bar of the indi8ment or felony or tre (on are of two 

. kinds, 'Viz. . 1. Such as are purely matters. of record, or 2. 

uch as are mixt, partly confining of matters of record, partly of 
matters of faa. 
, Of the former fort are I pleas of pardons, either general by aa 

of parlia nt, or fpecial by the ·jog's charter. 

But becaufe the buGncfs of par,lons is not only a large title and full 
of variety, but is alfo applicahle to all offi ofe ' criminal, WllJ·· [ 1 
ther the party indiaed or not indiaed, or wheth con- 241 
viCl: d, or attainted, outlawd, or put in exigent, I lhall ,efelve thC 
difcuffion of partloris toward the end of thi book. 

Of the latter fort are many pl as confining of matter of'record and 
'alfo matters of faCt. .And the are of thd fortS ptincipally. 

1. Altter/oits acquit pf the fume felony. 
2. Auterfoits attaint or cotl'Vitl of tl c fam fi Ion . 
3. Auttrfoit.s attaint of another fi lony. 
4. Auttrfoitl COWIJifl of anolher felony and ha(t hi'! clergy. 
Now as to the plea of outer/oits acquit, (as alfo Ilutcrfqits aUam, 

mt}7116 fiiolty Ott treajo,.,) it conGfrs of two kin of mart 1. Ma. 
ter of record, namely, the form r indiCtment and acquittal, nd bcfora 
what jufiices, at~d in wh t manner, 'Viz. by verdiCt cir ot ife;. 
2. Matter offaCt, ~am 1 y, that tb prifj ner is the fame perfon that 
was acquitted, tl at the faa is the fame of wl1i h he was acquitted. anct 
whereofh is now indiCted. Th' plea, tho the prifoocl' minifueth 
rudely, yet c lInfel {hall be gn.cd to him to put his ple in dale form. 

eca:ufe it is a fpcoial pI a. 
Mr. StamfDrd tel us, that the prifone.r need not ave the I~d 

is acqu in /,o;gm, b cau(e th~ plea is not dilatory, ia 
{and fo in the other coUe of Dum-foill attaint, as it {cem J accal'liinl 

tho diff"ercnce taken by Frowick. 21 H. 7. 9. a-
But if that fbould be la w, it were in tbe po er of every pribawlO 

cIelay bit trial ai he pleafctb, by plcadj.qg Imler/oils tUgltil Of.-itll . 
another 
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another court, and Co to put the king to (eply nul tul1'I((Jra; and theft 
day given over to the next gaol-delivery to have the record, and to\ 
remove it by tertiorari into the lOng's bench, if the trial be there, or 
the tenor of it by artiorar: into chancery, and by' mitiimus into the 
court where the trial is. ' , • 

For regularly, ifa record be pleaded in bar, ordec1ared up6n in the 
fame court, the other party lhall not plead nul tiel record, but have 

[ ] 
oyer of the record; but'if it be in another court, he {hall plead 

2.42 nul tiel record, and a day given to procure the ccrtincate of 
the record, or the tenor thereof. 5 H. 7. 24. a. b. 

But it Ceems, thador the avoiding of falfe pleas and !unniCes and to 
bring offenders to fpeedy trial in capital oaufes the prifoner mua lh~w 
~e record of his acquittal, or vouch it in the fame court ottt of the!e 

ways. 
1. By removing the tenor of the record of his acquittal into chaDcery

by certior.ri, and having it in poigne, or (ent to the juftices by mitt;. 
WIllS fub pede figjJ[i and thvs the pri(oner pleading auter/aits acquit lhew .. 
cd the record of his acquittalfub pedefigiJl; 2 E. 3. 26 h. Caron. 150. 

2. Or clfe if he be arraigned in the lOng's bench upon an indjC\ment: 
removed, or fonnd before them, and were formerly acquitted of the 

I fame felony, either before juftices of peace or gaol-delivery, the court 
will give hinl a writ of certiorari to remove the record before them, 
and re(pite his plea till he can remove his acquittal into the court, that 
fa he;nay: form his plea upon it, for the record is part of hi · plea, and 
thq/it Wall done. 20 E. 2. Caron. 232. and thereupon his plea is put 
jnt~ "fonn fetting out tbe record in certain, Et lIfe vocat recordum ac

",ittaneil pra'difla' coram ipfo rege hic ad l1~andatum domini rlgis mif
fum t5 coram ipfo rege rtmanens; and thus it is pI aded in '2 E. 4. in 
HOdjoll'S oafe, who was arraigned in the king's bonch for murder, and 
pleaded an acquittal before the juftices of peace in Lincolnjhirc. 

But it is to be obferved, that the record tnuCl: be removed by writ; 
for ~ho the kin&'~ bench may take an indiC\men or orb r record of 
the juCl:ices of peace propriis lIlan ibus, where it is to be proc eded 00 

for 'the king, yet'they cannot take a re<;:ord of an acquittal to (ervc 
the prifoner's plea without writ. 8 E. 4. I . h. 3 E. 3. B. amm. 21 • 

If a man plcads auttrfolts acquit de mime jelo1lie, and vouch the 
record, the court may xcu:nine proof, that it is the (ame felony, and: 
there~pon ollow it without any folemoconfeffion by Ihe king'll atto~y. 

6 4jJiz. 1 But the Cafea way i the confeJlion of the kin,'s ~torney 
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tr an inql1efl: charged to inquire, whether it be the {alOe faCt, . Pit/e R. 
Entries ~ 5. a. hi plea allowed by the teftimony of the. jullices of 
peace before whom he was acquit, ideo confiMratum ~tjl quOd pr~dillla 
B. de felonta prrfdillJ fit quietus & eat inle fine die.' 

3. If the prifoner be indiCted and arraigned in the country before 

jufiices of gaol-delivery, &c. and the prifone~ pI ads attttifoits acquit 
of the fame felony before the fame jullices in that county, QT other 
jufiices of the fame county, that were before th,em, then he conclud 

hi~ plea, EI hoc' '/Jocat recordum acquietnncil2, pr~dil1itr coram pr~falil' 

jufiiciariis at fueh a gaol-delivery; and if it be in the king's bench, he 
mentions the erm and roll, and thu js- the plea in 13 B.~. Clud'a 
c fe in the king'! bench. • 

o' that rhe prifone!', tho he doth 'no /hew the record fob pede figilli. • 
. 'ct ht: mull plead it certain, and have rhe record in COllrt alld remove 
it thither, if it be not jn the fame court, and not expeCl: ti1l1zul ticlr.,. 
cord be plt:aded, f, r it is part of the prifouer's plea, tho t~e c urt may 
favour him with time to procure the removal of the record, 

ow the mall r ()f faa of his pIca confllts in hi averment, that llC 
is the fame perfon, ' and t!Jat the felony, wheceof he wa acqu itted, ia 
the fame whereof he is indiCted, which is itruable, and the king' at. 

torn y rna y take- i{fue upon it, or confefs it if it be tl ue, and thea 

thereupon j udgm nt !ball be entered, quOd eat fine die, or the COUlt 

. may examine proofs and allow it. 26 .A{i~, 15. 

But it is to be known, that there muO: not only Le:11l acquittal by 
verdia, but a judgment thereupon, 'Jllod l a t filu die, f; r the bal c ver. 
diCt of his £ iffiler acquittal is not a fuffici nt bar with ut a judgluent 

pleaded a10, tho the acquittal regularly is a warrant for entry of tile 
judgm~nt at any time afrer. 

And nou al[o, that a formal acquittal by juogm nr i not only a 
b r f a De, indi6tment for the f: me offi .nfl, but if the party be ou~. 
lawd upon that new indiCtmt:nr, he may affign hi fi rmer aC'luittal 
for err r jn that outlawry, an 1 reverfe it £ r that caufe, and in that 
cafe the judgment j~ not only for I' .v rCal f the outlawry, but alfo 

~rther, quOd ipfi I 'Ill de i11dillamen/(J de morte & llIurbrfJ prtr- ( ] 
dlf1' &c. qriam de u/legona prtedill.a tat t It die, and fuch is 244-
tbe judgment in Clud's Col e 1-1 E. 4. where that error is' aBigned to 
t('rene the out! wry • 

.. 'ow Cor the full 4ecl a ration of this plea thefe things are conGer
'hl. 1. What {hall be faid the fame felony wh roof the ~y waf 

ac'lWntd. 
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acquitted. 2. W hat msnner of acq uitta! there muft be to make it,a 

bar. ·3. In what fnits aUJtrjoitJ acquit is a plea. 
r. As to the firft of thefe. 

If .iI. and B. be: indieted p.s principals in robbingcor killing of D . 
and B. be conviet as principal, and A. be acquitted, if after this.il. be 

indiCted, as acce{fary aft~r the faa, this formal acquital as principal, is 
no bar, for it is another offen fe, 27 AJliz. 10. C01'fJ1Z. 200. S H. 5. 6. 

J. Caron. 463. StOlif. P. C·fol. 105. D. I 

But if A. be indiCted as accefi"ary before the faCt, he may (as it is 
held,) plead al,ul-foits acquit as principal, 'becau(e it is in effeCt the 

fame ofl"enfe. 2 E. 3 . ~6. h. Coron. 150. 2 2. but antiently the law 
we.s otherwift: . 8 E. 2. Coron. 424. Itintre Kant'. 

If A. be indieted in the county of B. for the murder of C. and it be 
fuppofed, that the murder. was committed 1 Martii 17 Car. and he be 
acquitted. and after indieted again in the fame county. fuppoung the 

tnurder 21 Car. yet notwithftancling that var'ance H'e rna plead auter. 
foitJ acquit, and aver it to be the fame felony, ~or the day is not ma

terial, and befides the death is of a perfon certain, who can be-but 

cnce killed. :3 AJfiz. 15. 25. E. 3. Coron. 136. 22 AJliz. 5 • 

And the fame aw {eems to be in an indietm nt ofrobhery, tho it is 
poffible feveral robberies may be committed at (everal days, for fiill it 
lies in averment, that it is the fame notwithftanding the varian e. 

If a man be indiaed for the robbery or mnrder of Jolm a Stills and ' 
ac;quitted, and-after indieted for the robbery or murder of JD1m a Noles, 

t he may plead artterfoils acquit, and aVClr it to be tbe fame perfon 

oot ithfl:aoding tbe variance in the firname, for a ma:Jl, may 
[z45] have cliver firnames, and he may aver, qUt ClJnus. p~ ['lin no]

tnt E!f I'autre. 26 AjJiz. 15. Coron. 189. 11 H. 4. 41. a. 
If A. be indieted in the county of B. for a robbery OT otho- fdony 

fuppofed.to be done at D. in tbe coun of n, and be acquitted, and 
bl! af.terwards indiClcd for a robbery upon the lame perfon in the 
eounty of B. but at another vill, yet h !hall plead.auterfoits acquit. not.
withftanding th variance of the vill) and may aver it to be th fame.; 
but if he be afrerward indiCled in the county of C. for a rohbery {up.. 
pofed to be committed in the fame count· of C. (:IS it d1nil: be.) h 
fllall never plend DUlI/foits acquit of the [arne robbery in the county 

B. for the jufrices in the county of B. can only inquire touching a 
felony in that county, and tbere re it can nC\!Cf be averred to be. 
Came~ but it is faid, that it i oth 1\ ire in an appeal. "H. 1.5. b-

An 
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And therefore the book of 41 AjJiz. 9. where an acquittal pleaded 
in a forei~ county was allowd, mull: be intended of an indiClm nt 
r noved out of that county, where he was firft indiaed and a -

quitted. , 
If A. rob B . in the county of C. -and carry the goods into the 

county of D . tho he cannot be inrliaed of robbery in the county of 
D. yet he may be indiCted of larciny in th county of D. bccaufe tb 
goods were carried thither ; but fuppofe he be acquitted of larciny' in 
the county of D. yet that acquittal is no bar to an indiament of rob 
berr in the county of C. bec ufe it is another ofFenfe. 

Nay it feerns, it is n(l bar to an indiament of larciny in the co'Unty 
of C. for tho he be acquitted in D. it may be becaufe the good were 

never brought into that COlloty, and fo the felony in C. may not be 
in {{uefiion, neither can the grand inql1efi or petit jury in the counry 
of D. take notice of :1I1y felony committed in the county of C. and 
fo the felony in e. is a difiina felony from that contained in the in ... 

diCtment in D. 
If A. commit a burglary in the county of B. aru:l likewife at the 

fame time fieal goods 0 t of the houfe, if he be indiCted of larciny 

for ' the goods and acquitted, yet he may be indiCted. for the burglary 

nntwithfianding the acquittal. 

And e cOnfmjo, if indiaed for the burglary and acquitted, [ 6J 
'Yet he may be indicted of the lardny, for they are fcveral 24 
ofFenfcs, tho committed at the fame time. And b lrglary may fle 
where there is no larcioy, and larciny may be where then: is no 

burglary. 
Thus it halp, happen~, that a man acquitted for 1l:caling the hork 

bath yet been arraigned and conviCt for Il:ealing the faddle, tho both 
were done at the fame time. 

But if a man be acquit generally upon an indiCtment of murder, 
auterfoits acquit is a good plea to an indiCl:rnent of manfiaughter o( 
the fame penon, or e c01l'lJerjo, if he be indiCted of man1laughter, and 
be acquit, he fuaU' not be indiacd for the fame death, as murder, for 
they differ on;y in degree, and the faa: is the fame. '4 Co. Rep. 46. b. 
Holcroft' '(:afe 1" cf(r', and upon the Came reafon gUIer/oils acquit 
upon an indiCbnent of murder is a good bar to an indiClm fit of 
petit mafon, and e CMfJerjo. 

n. Aa to the fecood, what manner of acquittal is a good pki. 

h IIlUft be an 1~'liua1 _pon trial either by verdiCt N battle. 
Ana 
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And therefore\ if 4 , be accufed and committed for ' felony, but: nc. 

bill preferred, or ign~ramus found! fo tll t at the end of the fdIions ~ 
~ quit by proclamatiop, and delivered, yet he 'may be afterwards in-
diClcd, for he is not legitimo modo acquictatus. I' 

If .d. be afi"aulted upon th~ highway, or in his hou(e by thieves or 
burglars to rob him, and he kill one of the thieves, which is no fe. 
lony in law~ and this matter be fpecially found by the coroner's in
lIuefl or grand inqllcfl:, whereupon he is difcharged, yet he may be 
inifictcd de /lOVO feven years afterwards for murder or manflaugbter, 
and cannot plead the acquittal by the grand inquefl. 

But if he had been ioditled generally of murder or manflaughter. 
and pleaded to it not guilty, and this fpecial matter had been found by 
the petit jury, and thercnpon judgment given, quod eat fine die, if he 
be afterwards indiered for the fame fact , he may plead auter/oits acquit. 
Crompt. fol. 28. a. BulL's cafe 26 Efiz. 

Therefore it is no prudence to have the matter in any cafe 
[247] found fpecially hy the grand ioquefl: or coroner's inquefl, tho 

the fact being t \y fl)und by them amounts nor to felony, as in the 
cafe before; and fo per infortuniulll, or fe difendmdo. 

If 4. be indicted for felony, and be erroneouf)y acquit by tbe mif. 
taken direction of the judge, as, for that the felony wa not co -. 
mitted the day mentiond in the illtiierment, yet that mi(bke .lies I?O, 
in averment, but to another indiClment felting tHe day ri ht he may 
ple<ld auter/oits aCfltit. 2 Co. InJiit. 318. 

, If A. be indicted of murder or othcr felony, and.ple d non culp. and 
a fpecial verdict found, and the court do er~oneoufly adjudge it to be. 
DO felony, yet a long' anllat judgment flands unreverfl by ""rit of 
error, if thc pl'ifoner be indicted de novo, he may plead a~1erfoits ac
fUit an9 iha11 be difcharged' vide 9 H. 5. 2. h. for it is the king' 
own foit, and tho' the crror appear, and regularl, the judgment ag<linll 
the kiog i /a/vo jure ,,-egis, . yet it is other ife in cafe of liti 

But if the jl.pgment be reverfl the party may be indi6lcd de navo ; 
fU~rll, whether in that cafe uron the reverfal upOn the point of the 
yerdia the party·Jhall not be executed, for the judge If que {bould have 
given that judgment, but it {eems in /avorem v itfZ lle {baliOe arraign. 
cd de IfOVP, for pofJibly he ,bath other matter for his def~nfe. 

If at .common law A. had committed murder, and had ' been u
raigned within the year upon an indiCtment, and had been acquitted; 
tho this arraignment ihould not have beeD, yet it Qands as a good 

. . acquittal 
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aquittal pleadable to another indictment or appeal: viM H. 5. 6. II. 
CDrm.46 :L 16 E. 4. li. a. 

-I.-was indiCted for the murder of B. by poifoning, and the india. 
me~t runs quod;'. fidem adhibens pel/uton; dill; A. nefciens prt8dic
t1lm potum cum veneno fore ;llIoxicatum t'eccpil (5 bibit, PCI' quod prt8-
dillus B. ;mTlUd;/att poJi reuptionem vent»; prt8dilli obiit; but it is not 
:a.llege<l, quOd venenum prtedillum recepit [5 bibit j upon this he was 
arraigned and acquitted, and had judgment, quod eat fine die. Afte .... 

wards he was indiCted again for the Same offenfe, and plead- [ 8] 
ed auterfoils acquit, and {hewed the record in certain, and 24-
pleaded over to the felony and murder not guilty. 

It was refolvcd, 1. That the intliClment was infufficient for thi 
cau . 2. That in this cafe auterfoits acquit was no plea, becaufe the 
india.rOent itfelf was infufficient; for it c ntaind not any matter of • 

• felony. 3. And fo he is not legitimo modo acquittatus, and fo the dif
ference is between this cafe aad thofe above of an erroneous judg
ment, for here the foundation it[elf, namely the indictment ntained 
no felony. 4. But if the e ror be only in the pro efs in an ppeal 
or indiChnent, and yet the prifoncr appear nnd plead not guilty and 
he acquit, this acquittal is pleadable 19 E. 3. Coron. 444, 5. But 
if he h,ad been attainted upon this infufficient indiCtment dnd judgment 
given, he 010uM not have been autcrfoits arraigne upon a new indiCt~ 
Dlent for the fame offenfe, unlefs tile former judgment had been lirll 
reverfcd. 6. But auteifoits con'llill or auterfoits aC'Juif b verdiCl:, & 
is no plea, unlefs judgmellt be given upon the conviction or acq'uttal 
in any cafe, 4 Co. Rtp. 44, 45. Vauxe's cafe. 

And the true teafon of this judgment is rightly given by my 1<»4 
Coke, P. C. 214. becau[e the judgment upon tbe acquittal is onlYt 
quOd eat fiM dit, which may be upon the def'ea in tbe indiClmen 
which the jJ,ldges are bound to look into, and it {ball be fuppofed, 
that it ~as given upon tbat d feCt, and not upon the verdict, f; r tbe 
iudgment is the fa!pe in both, but the judgment upon a conviCtion i 
'JUDd JuJpnuiat.r, which is all-thc jl1dgm.nt that can be given. 

Bl,It in the cafe of the fpccial verdict: above, wMre an erroneous 
judgment acquittal is given, yet it is conduuve to the ki~g tiD 
the jurlgment be reYe!1ed by ~rror, for the judgment could be only 

givea UpoA the: verdiCt, chc indidmeot being fuEicient, aQd fo is tbe 
~. -

And 
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And nott generally, tha wbt:re auter/oits acquit or a tai,zf i plead~ 

ed, yet in fa'IJorcm 'qitte he thall plead over to the felony, • n be tTied 
for the fame, tho hi fpecial plea be found or adjudged againfr rum, 
Yau~t'S cafe, ubi fupra, &c. & 22 E. 39. Q. ' . 

t ] lll. The third gr.n'eral is where. and in what fuits outer. 
249 foils acquit is a good ple:t. 
If .A. be appeald of murder of B. by C. as fon and heir of B. ' and 

is acquitted, and in truth C. was not the h ... ir, but D. and thereupon 
. D. bring an appeal, this aute1foits acquil is no pl~a, becaufe not 
brought by the right party. 21 H. 6. 28. b. neither is it a har to the 
king, but he may be indieted notwithftand:ng that acquittal, or if D. 
be nonfuit in his new appeal, he may be arraigned upon that appeal 
at the king's fuit. 21 H. 5. 28. b 

If an appeal of murder or robbery be brought by A. ag~irifl: B. and 
B. is thereupon acquit by verdiet, regularly this is a good bai· to an 
indietment preferred by the king for the fame lObber OJ murder both 
at common la wand at this day . 

.But an acquittal hy battle upon an appeal is 1 eld to be no bar to 
an indiClment for the flrne offenfe: 'tIide Siamf. P. C. L ·b. II. cap. 36 • 

• 106. h. (-) 
And at common law, if A. had been arraigned upon an indietment 

• for murder or robbery, tho within t1 e year, if an appeal be after 
brought for the fame crime allterfoilS acquit upon the iDd)(~tment had 
~en a good bar to til appeal, 16 E. 4. 1 \. a . 

.And therefore the juftices at common law would rarely arraign & 

rrifoner upon an indiCtment, efpecially for murder within th~ year 
after tbe death in favour of the app .. aJ. 22 E. 4. Caron. 4 • unJefs 
me appellant had been an intant 32 H.6. CorOII. 27 & i79. or tht 
evidence had beell vcry pregnant. 21 H. 6. 28. b. 

But now by the ftatute of 3 H. 7. cap. 1. 'n cafe of murder or 
.anfiaughte the ]ufrices Chall proceed to arraign ·the prifoller upon 
an indiCtment, tho within the y ar; and if the principal or acce1fary; 

[ ] 
be acquitted or attaint .. d within the year 'and day, yet this 

2 SO !hall be" 110 bar to an appeal ag inft them. as if th~ had 

(.) Thc rearOD affil!ocd for tbi. by {ay., that if he be acquit by battle, be !lull 
'milford is, becaufe trtal b)' battle doc. go quit Qot only 19aJnll the appell~t , but 
not fie ag.infl: the king. wherefore he £hall alro from the fui!: of (he k.iD" p;'," "
Jlot be bound bl ruch trial. yct St".ford i'M',dt im"wrli4", f.- 'Wr!.' _ .. s, de.ft..jI 
makc, a,.",,. 0 thi., for Brae. L, •. III. t>ofUrtt!lI,tr latrill_, ~ /iltrill ~ ijJ .. 
",p.) 9' ,. B. iG el<preC, to tbe contnry, and ilet/;'ta..,lrit. 

been 
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bec:n no fuch acquittal; and therefore tho updn the indiCtment the 0(. 

fenders be atquit within the year, the court ought not to djfcharge 

them, bllt at diftretion to bailor commit them, till the year and day 

be paft, 'llide ie jiotute. 

So that by t~1 is futute aillcrfiits acq. it or' auahtt upon an 'india. 
ment of murder or manllatJghter is no bar of an al>peai fo~ the fame 

death , tho on the other fide auterfoits acquit or attaint,ttpori all app(al 

fian ds fiill a good bar to an indictment for the fame murder or man. 

l1aughter. Starn.!: P. C. ubi Jupra. 4 Cb. Rep. 40. a. Darley'S c:lfl· • • But auterfoits c01/vitl of murder or manIlaughter, and bad hi clergy 

upon an indiCtment is a good bar to an appeal notwuh!1anding ulis 
futute, for indeed tbe fiatute itfelf hath this exception, the benefit of 
clergy not being had, 4 Co. Rep. 45. b. Wigg's cafe , and this, ~ho M. 

appea,l were depending, whereunto the prifoner had not pleaded at the 
time of his acquittal. 4 Co. Rep. 45. b. Holcroft's cafe. ~ 

But the cafe 9f other appeals, as of robbery, mpr., & c . . are not 

within this fiatute, and therefore auteifoitJ acquit upon an indiCtment 

withiu the year fiands as at common law a good bar to an appeal of 
robbery, or any other offenfe other than murd'er or ll1an£Jaugh~c!r. 

And yet at this day the judges never forbear to proceed upon all 

lodiCl~ent of robbet)', rape, or other offenfe, altho within the ydar, 
and the eafon is, becaufe appeals of robbery efpecially are very rare, 

and of little ufe fillce the fi tute of 21 H. 8. cap. 11. gives renitutioll 

to the profccuto.r upon an indidment, as cffedullly as upon an ap. 
peal, 

Index to Q Ha.wk. P. C. Tit. Bar . 

; 

C HAP. XXXII. 

Concerning the plea of aliter oirs attaint or conviC\: of the fame felonJ, 
• or any ~tlJtr offinfi. 

• 

I F ~ b indi8.ed end conviC\: of felony, but ~th neither juclgmer.t 
. ' of death, nor hath prayed his clergy, this is no ba1' of a uew il1~ 
dictmem for t e fame offenCe, if the firH were iofuBicieor. .. C •. R ep. 
4';. a. rauxe's cafe, and it [eerns, tho it were fufficient, yet it j 0 

bar without clergy or udgm ot j but jf he had hi. clergy allowJ him, 
VOL. II. Q aullr-

~ 
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• htetfoits 'Con'IJili and -had his clergy is a good bar to an inrli6bnent, ' 

or an appeal for the fame crime, ano fo remains at this day, not 

withfianding the fiatute 'Of '3 II. 7. cap. t . 4 Or;. Rep. 40. II. +5. h. 
Wigg's Clfe. _ -

And fo it is tho he prays hit clergy, an.d rhe· court ,~' ill advife upon 

it, tIlo the clergy be not illually aUowd. (*) 4 Co. Rep. 46. a. H oi. 
/:toft's cafe. Co. P. C. cap. 57. 

Auteifoit; attaint de fmjim felon ie, tho upoJ;l an infufficient indiCt· 

ment, was at common law a bar to appeals, as well.as indiCtments of 

the fame offenfe. 4 Co. Rep. 45 . a.. fTauc's cafe, and remains fo fi il( 

at this day in all cafes but in appeals of death, which is alterd by rh~ 

[btute of 3 H. 7. cap. 1. 

If A. be attall1t of felon v by-outlawry, yet, if be reverfe the out

lawry, he !hall be put to :lI'lr""er the fame folo'ny, and plead to the in

' dia~ent, whereof he wa ourlawd j but if he n!Verfe the outlawry 

or thi~ error, bcc;1ufe h wa autcr(oit s a~zuit for the fame felony, 

(which, as before is faid, is afIignabl~ for error,} he lhall be air. 
ha rged of the indi&ment, t: r it !buds as well a plea to the indiCt. 

,ment, as an error in ' the outlawry. 

If A, be indiCted of piracy and refufing to plead ha th 
[

2 
S2] judgment of peine fi .Ie & dure, and by th general parden 

piracies are xccpted, but the judgment of peille forte & dure is par·
'tI~ned by the general word of all conternpts, qUd/re. whether he may 

be alTaignrd for the fame piracy, but by the better opini n he rnaf 

be arraigned of any odler piracy committed before that award, 14 EIl'z. 

Dy. 3OS. a. 
I f A, be attaint of treafon or fdony by outlawry, yet he 1hall n ot 

'be de 110'%/0 iudi cd or app aJd for chI! fame felony till the outlawry 

be reverfed, for tIIltelfoits attamt of the fam felony is a good plea. 

Co. P. C. 213 . 

.lfuterfoits at/aim de 17mrder is a good pi a to n inuia!llcnt of petit 

·caroll. 
If A. had beeo indi-sled at common law of felo~1y, amI had judg. 

rT'lent of death, yr-c he rna: notwithClanding hi attainder be arraigned 
'for t~eafon cornnlittcd before ·the felony for the advan age ~f tbe king, 

ho is to .have the ~ heat, but not for a trearon ommittcd after the 

elOI) 1 H. 6. 5. h. Stamf. P . C. Lib. U. cop. :>7. fol. 107. b. But 
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.tn tl 'is my lord Cdt diff'ers from Stamford, and faith that f()r a treafon 
committed ofter be fuall be arraigoed. CII. P. C. p. 213. (a) 

If A. commit <liver robberies, one upon 13. another afterwards 

lIpon C. and afterwards another 'Won D. aJ;lu they bring fevel'a! ap," 
peals, and he be attaint at the (uit of ii. yet he O;n11 be put to an[we,r 
to me appeals of C. a.nd D. for the benefit of the refrirution of tbei,r 

goods. Stam! ~/Ji !uprQ. 
And ift\.l.ere be all }ndiClment and attainder at the profecution of 

B. yet qu<ere, whether a.fter at the profecution of C. he may not be 
..put to anfwer an indictment at his profecution to have b ne.fit of rem
(ution upon the fratute of 21. H. 8. cap. II. Stom[. L '/J . 3. cap. 10. 

It feems in that cafe there may be an inquefi of. office to ~nquire of 
the robhery of C. fo as to intitle him to reftitution without arraigRio& • 
tbe party upon an indictment of C. 

If A. commit feveral felonies and be attaint for one of thofe 
feloFlies, a~d the ki~g pardon that atta.inder and tbe felony, [253] 
fo,r which he was attaint, if he be after indiCted or appeald for t~ 
fame felony, he ;:nay plead h i attainder, and it ... ill be no good repti-
ca~on to fay be Wts pardoned after. . 

But yet he may be indi ed or appeald for the other felonies, and if he 
plead his former attainder, it is a good replication to fay he was par
doned after, whereby he is now refiored to be a perfon abl to anfwer 
to thofe offenfes. 6 H. 4. 6 . b. 10 H. 4. Coron. 227. vide contra 
Co. P . C. p . 21S . 

.And fo if a perfon attai.nt commit ~ felony after, n be pardoned 
the fiill felony and attainder, ye~ he thall be put to nnfwer tht. nl!~V 

felony. 6 H. 4: 6. b. 
If LI, commit feveral f, lonies and be convict for 'one of the.ll)., but 

no judgment of death nor clergy given rim, he may be indiCted for 
all thofe former fel onies. StamJ. ubi fupra. 

But if he had been convict fot anyone felony and prayed hi$ cler
gy, and read aod b en deliverd to the onlinary, be fhould never be 
arraigned tor any of thofe for .. cr felonies. And it feems by the better 
opinion, that if he had prayed his clergy, £.5 tradtto e.i libro legit ut 
curial!, but no award of traditur ordinario, yet he ihould not be ar
raibned f~r any feIo .y committed before his !lergy allowd, for it was 

• r.) lRe care in J H. 6. 5 . • ' was of a fore lather mak.cs .gain!1 $1.1/11/,,1. ia fa,. 
~ IiabfcqUCDt to 'he feIouy, aDd tbere:- "our of lord C,Ar. 0PIPIDIJ. 

the 
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ch~ fault of the court, tllat they did not award tradatur ort!inari;. 
4- Eliz. Dy. 211. ,b. Co. P. C. cap. 57. 

And the teafon is, becaufe the futute'of '25 E. 3. cap. 5. pro elm 
enach,",that be alan be arraigned of all his o fFenfes together, and then 

• deliverd to the ordinary. and (nerefore if once deliverd to the oreli. 

' nary, all his capital offenfes committed befo~e are in effeCt difcharged. 

and therefore at leafl: before " the prifoner oeparts from the bar after 
bis clergy aJlowd, he 'muLl be indiCted, or (l)th rwife he is for ever diC· 
chatged. 

But for any felony committed after conviction and clergy allowd, 

. he may be indicted and arraigned, but not if he {lands attainted and 
uopardoned. . . 
-' r "] But at his day that old law concerning the djfcharge ot 

254 offenCes by lergy al10wd is alterd. 

13y the Ll,atute of 8 Eliz. cap. 4. it is enaCted, "That if any per. 
n fon admitted to his der y {hall b fore fuch his admiffion have 

' .. committed any o ffenfe, whereupon clergy is not allowable by the 

.. laws imd flalute. of this r almf and Mt being thereof indiCted and 

" acquitted, .conviC\cd or attainted, or pardoned {hall and may be in 

" dia-ed or appcald for the fame, and put to an,fwe r, as if no fuch 

U admiffion to c1 rgy had been. 

And by the nature of 1 Eiiz. cop. 7. delivery to the ordinary it 
t kl!n away, and bumin-g in the hand wholly fuhfiituted in lieu there

of, and that C\' ry perron admitted to his clergy lhall anfwer fu h 

feloll ies or offenfes; as he lhould have done, if he had been delivcnl 
to the ordinary and made his purgati!>lI . . 

o that now clergy doth diCcbarg all offenCes precedent with;n 

clergy, but not {uch other offenfes, as are out of the benefit of clergy. 
There remains one fpecial kind of auterfoits acquit of another per

fon than he that pleads it, which I {hall mention and fo cor.clude 
this chapter. ' 

he accdrary upon his arraignment may plead tbe acquittal of the 
prin ipal. ' _ 

A gaoler arraiuned for tlle voluntary efcapc of a prifoner for fdo

. "Y may plead the acq~ittal of the felon of tbe principal f~lony, and 
fo may the refcuer arraigoed upon an indiCtment for refcue of a felon, 

. and tbat is the reafor), that the gaoler ~nd refcuer' {ball never be ar. 

raigned till the principal felon be tried and convicted, be aufe if he '* 
acquitt d, the gaoler or ref, uer cannot be guilty of fel oy. -

It 
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• If A. fieal the goods of B. and break pofon, A. may be niraigned 
or the felony of. breaking prifon before the arraignment \lPOD the 

principal felony, but if A. be arraigned upon the principal felony and 
acquitted befor,e conviCtion pf the felony for breaking the prifon, A. 
may plead this a€quittal, for .hercby t~a( felony is Pltrgeq before his 

conviction, this was Mr. amlord's cafe in Kent for fie~- [ ] 
ing the goods of the earl of Ltictjl r. (_) 255 

To conclude this whole matter of auurfoits acquit, comnn or a/~ 
taint thefe things are to be obferved. }. The party that pleads the 

record . mull plead it fpechlly fetting forth the record. 2. He muil 
either {hew the record foh pede jigil/i, or have .the recoro removed 
Into the court, where it i pleaded by certiorari, or if it be a record, 
of the fame court mull vouch tbe term, year ,ano r 11, for die record 
is part of his plea. 3. He mull m k averments, as the cafe thall 
require, as, that he is the fame penon, that it is the fame oifenfe. 
4. No i{fue !han be taken upon the plea of nul tiel recDrd, becaufe it' 
is pleaded in court; bwt the kjng's-attome~ may have oyer of the: re~ 
cord. 5. The averments are ~/f'\¥lble. o. If ilfue be taken UpOD 

them they thall be tried by the jury, that i r(:tumed to try tfte pri. 
foner by th~ fiatute of 22 H. 8. cap. J ,. 7. He, that pleads thefe 
pleas mull: alfo plead over not guilty to the felony, for if the pleas be 
~djudged llgai!llt him, yet he !hall be tried upon the nDt guilty. 

Sec Indtll to ~ Hawk. P. C. Tit. Bar 

C HAP. XXXIII. 

CQucerning pitas to the [dony, viz. at guilty. 

REGULA L Y, where a m pleads any pi t an indiClm Jlt r 
appeal f dony that <loth not COl ~ fi. the looy, he thall yet 

plead 0 r to the fdony it! lavDrem viler, and that pleading over to 
the felony is neither a waving of his fpecial plea, nor makes bis plea 
infufficient for doublenefs. 22 E. 4. 39. h. 

And therefore, if ' e pleads any matter of fa6l: to the \ rit or [ 6] 
indiCtmeot, orpleads auterfoit w.vi{l, or tel joiuacguit he iliall 2. 5 

p1eild 
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plead over to the felonv; and altho he doth it not \J on hi. plea, But 

his plea be found or tried againft hiw, yet he thall not thereby 
I co~viet w'jehout pleading to the felony and ri i thertupon. Z2 E. 4. 

39. ~. . ( 
BtU if a ~at'l' plead' to the j~fifdlaion ' of the court; as if an india .. 

lTlent of rape be found before the fuerjit in hi<s Turf) a.nd dellverd to. 
the jufiices, becau[e the {heriff liatb no'jurifdiCl-ien to take an india. 
mcnt of rape, die .prifoner may plead to it thoUt anfwcPing to the 

felony, thus it was' done, . 29 E. '4. 22. b. 'wHich was one Wheeler's 
cafe; fo if the-j'uflices of. the peace {bould aTraig~l one for treafbn. 

Or if a man plea a. plea. that confelfeth the fa~. as areleafe ~ 
~n app al; he {h;(11 not plead over t<> the fel~my. . 29 E. 41 .. 39. 'b. 

I}. H. 41. i. h. ' . 
. But y e~en in that af()\t feems to me, tila ' he may, i fie pl~. 

plead over to the felon ' 1J(J -guilty and accordingly it is heW by Marl .... 
lto1JZ, '7 E. 4. 15 .·a. in cale /!if a relbafe. • 

If A. be 'in~ie.: J . of felol y lind plead the "kin:g'"s pardon, for k
nance, if the jndichnen~ be of mUl'det, and the t/any plead ' a paraOD 
offelonies;'of tne 11)(.0, ' ~e fuall D,ot ~eed to' piead 0. eno me felon ~ 
becaufe 'it {\lj t no wlth IUs plea. •• J' 

And Jc.t:, i'f tht: pardon uppn ~ demurrer of rbe Jcll'lg;'S a ' orney. OT' 

UpOI:\ acf iremel~t of the court be adjudged infnfIicient. the party iTrd.il 
not be: thereupon (xlIltitt, but fllaU be put to plead to the felony aod 
be tried for it, llnd yet the pJeading of the pardo~ is a, kind of con
fcffioll of the fact, but yei i.n favorer" vi.t~ the ~any {hall be put to, 

anfwel' the Ii lony (l\!); and thus it was done in the ~a(e of Rutaby, 
(t) who was indiCted f, r murd r in Durham, and the indietm m reo 
moved byartiorfll'i into tIle king" bench, and there he plcad~ the 

king's l ardon of murder; which for (010 d~fee.s were adjudged in
fufficient to pardon him. 

He ·\.\'a thereupon. ;cmanded, and the indiCtment t mitted, an<t 
tried for the faCt in Durham, and, as 1 have heardt acquitted. H ill 
16.53. . ' 

] .And ret;ularly in all cafl ~ of fllony or tl'eafon, where It 

[257 ma~ pleads a fpeliul matter, tho h conclude his p:ea ith< 
1(0( guiLI) to th f, 10ny, or doth not ~onclude it fo, yet if his plea be 

tried or found, or ruled againfl him, ~e fhall be put to his plea of "c 
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!~lty and be tri ' d for the felony, 'for tho a man fllalt lore his land in 
fome cafes for mifpleading, yet he lhall not lofe his life for mifplead
iog. Stoto/..p. C. L ib. II. cap. 34. fol. 98. 6. ' 

And therefore the book of 14 E. 4. 7. a .. that faith, if tbe appdee 
demurs, and i~ he judged againfi him,. it is peremptory, and he (hall 
be executed, mllfi be underfiood cum gram Jnlis; and ' therefore BrQQi 

jn abridging it, B. Peremptory 86. makes doubt of it. 
But the true difference feems to be this, jf a perfon be indiCkd or 

appeald of felony and l~e wiIJ demur to the appeal or indictment and 
it be judged againfi him, he thall have judgment to be hanged. for 
it is a confeffion of the india-ment, and indeed a wilful confeffion, for 
be may bave all dle advll-ntages of exception to the infufficiency of 
the indiCtment or :lppeal bJ w'J.y of exception either b fore his plea. 
of not guilty, or after his conviction and before judg;l)ent. as l~e might 
have by demurrer, and in cafe of his demurrer no judgm tlt 'of pein' 
fort l$ dure ca.n be given, becaufe tbe demurrer is a ploa, and thus 
the book of 14 E. 4. 7. a. and 7,E. 4. 29. a, are to be underliood, 
;and accordingly 2 Co. lnjlit. 17 . fop,r )lat. Wdim,'J. cap. 12. 

But If the prifollcrpleads in bar1 and concludes, as he ought to the 
felony, or plead a pardon, where he concludes not to the felony-, and 
the attorney general demur, and he join in demurrer, and it be ad. 
judged againfi the prifoner, yet he thall be put to anfwer theJelony, 
to r this demurrer is no confeffing of the indiCtment, and it is all one, 
a if his plea were found againfi him by the jury, or by certificate of 
Ihe bi£hop, which yet is not fo peremptory (a) but hp. thall be after 
tried for the felony. Stamf. P. C. Lib. II. cap. 34. /01. 98. b. 

If A. be indicted of murder and he hath the king's pardon [ 8] 
of man . ughter, if l:c be arraigned upon the indietment for 2S 
murder, he mufinot plead generally nat cuilty, for then he waves his 
pardon, but e mult confer: the indietment as to manflaug.hter and 
pit ad thereUl to the king's pardon, and as to the murder, viz. i1lfer. 

ftfliolJ' IX malitia p' I1!CtJgitatll he i~ to plead 1I0t guilty. and jf he he 
found guilty of muruel', h(: Jh311 have judgment, if acquit of the 
murder, (hen hi. ple~ {hall be "lIowd, and tllu J dire-ett d it i1 Sir . ~ 

TJlo11laJ.Pmus's c:, Ce in NOI/"Ik tlbom 24 Cal'. 2. and it is' purfuant 
to [he direCtion of the Wtute of J 3 R. 2. (tip. 1. wbich require t 

that before' the pardon aJlowd it thall be inquired by the COUllllY, 

J4 1!. 4. 7 • • • 
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whether the party were {hin of maliceprt'pen(e, aJ1d if [0 , the pardon 
to be di[allowu. 

Now th~ plea to th fdony conu!ls of two parts, viz. 1. TIle 
i!rvc of net guilty. whereunto, the clerk joins iffue cuf. Ptijl. 2. T he 

putting himfelf upon the conntty, when the clerk demands how he 
will be tljed. 

If either, of. there fail, it is in law a !landing mute, whereupon in 

~fe of felony he is put to his penance, and in cafe of treafon he hath 
·udgment, as upon a nihil dicit, and [0 is attainted. 14 E. 4. '1. o. 
, In cafe of 'an iodiCl:ment of felony or trea[ol1 there can be no ju!li

Scation made, as a man cannot plead, that :vhat he did was fi d,fm
dCltdo, or in his def~nfe agamil: a bur~lar of'Tob er, tho it amount ill 
truth to no felony. 
An~ th~ rr.afon is, becaufe the indictment fuppo(eth in trea(on, that 

the faa: was done proditorie f.$ contro fig.eanti~ fUll debitum, and in 
felony, that the faa was done felonice, which is the point of the in

diameQt, apd muIl: be anfwered direCl:ly, but upon tlot guilty pleaded 

,be /hall have the advantage of all [uch defenfes, as he can make to 

;lcquit him[e\f of the felony or tn.a(on, and may give all h· [pecial 

dllfenfe in evidence, tho ther mat-ter of faa be proved upon him, antl 

fo it is the moil: advantageous plea for the prifoner. 
If dure[s <}ud compulhon from others will excufe him or his own 

necc{fOlry defenCe ill fafe-gllard of hi li fe, or any other ma,rer, the 
. jury upon the general iffue ought to take notice of . t. and to 

[~S9J find their verd iCl: accordingly, as effeCtually, as if it were or 

could bo fp~c\ally pleaded. 
And now we have brougnt the prifoncr to his trial, wherein we 

1h0l1l now proc ed. And thde trials of prifopers are of t " 0 kinds, 

'Viz. by battle, or by the jury. 
The! fonner doth not concern jndiC\mem , for therein ther is nil 

trial by ~ttle, but COil crns only appeal and appfovers, and I /hall 

thor fore oefcr the di~ ufi"lOn of trials by battle, till t come to con

fider of appeals in. the end of this pook, and proceed to. the buGn, ~ 

()f trial by jury. .. 
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C HAP. XXXIV. 

~ 

Toue/ling the trial' of ojftnders by j ry, and fidl, the procefs. 

AFTER the prifoner hath pleaded anti put himfelf upon the coun· 

try, the next thing in order of proceeding is the trial of the 

offender. 
And therein thef. things will be nece£rary to be conudered. J. 

The -procefs, that brings ill the jury to try the prifooer. 2. The re
turn to b~ made of them, an~ of what nature and quality they ougllt 

to be. 3. What is to be done if they appear not, or be challenged 

off, 4'. Concerning the challenge of the Icing, or of the prifoncr 

nto them, if they do appea~. 5. he trial nnd allowance, or difal
lowance of the chall~nge. 6. The drder of the fwearing of the ~Ufy. 

7. The evidence to he given to the jury, what, and how, and in 

what manner. .' The demeanor of th jury before and at the time 

Gf the d livcring of the verdiCl. 9. The verdict itfelf, how to be 
given and ordered by the jury and by tbe court. 10. at is to be 

done in cafe of miCcarriage of the jury either il'\ th ir verdict, [ 6 ] 
or rI e cir umfiances that att nd it. 2. 0 

1. And lirfi therefore 1 " ill confuler what, and how procefs i t~ 

Urue to bring in ,the jury. 

And this will bo various accordin~ to thofe courts vr jlldicatories, 

• wherein the prifoner i to be ttied, viz. 1. In the king' beoch. Z, 
Before ommiffioners of oyer and unlliner. 3. Before jufiiee of gao1. 
delivery. 4. Before jufiices of peace, ~ r thefe are the ufual tribunals 
where matters .of this nature are determined. 

I. Therefore, as to the king's bench. 

If th 'offence be committed in the county, where the king's ~clt: 

fit , and the indiCtment be originally raJ., n in the king" bencb, and 
the prifoner arraigned th re, .he COU1t may proceed de di, il1 .au/1l in 
the telm-time, and ther~ need not fifteen day bet ~een th tfjll and 
rerurn of:the vtnire fac' to bring in th jury. 9 Co. Rrp. 11 , b. lord 
Sanchar's cafe. 

, And the fame'Jaw i , if the offenre be committed io the Came Coull
tr where the king'. nch flt&t and the indiament be taken before 

julliO(. 
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,jufiiccs of peace of the farqr county, and remoyed into the Ir.i.ng's bel:sch 
by ~ertil>"Qri, and the pI ' fone,: be there alTaignedjl.nd plead. ' 

But if the otrence commie ed, and thc indi~mcnt taken;n anOoo 

tneT eotlnty than w~Te the king's bench fiLs, aDd it be removed into 

• the kirfg~ .. bench hY'w'iiorari" Qnd the pruon« be er~ arraigned aDd 
pleads, there mult be fifteen days betwr-en the ttjie and return of the . 

"ire foe' or other procef: . Lord. Santhar't cafe. 9 C4. Rcp. lIbi flljlra. 

The venir,. fa/ as all otber ptocefs of tha: curt, iirues in the lUng'S 
name under the feal of the court and tejie of the chief jufiice, and 
alway,ou,ght to bear uJIt after the iiruC'loined between the king and 
the p~i.fonCl· • 

.... As ·to tllC eommiffiun of oprtam tmm;ner. Tho there goes out 
a nera! precept in the namo of three or tOOT1 of the GomlIliffioners. 
al'l!'i onder their feab fifteen days before their feffion dired:td to the 
.fucriff to return tw I1ty-ftmf jurars to tty the i{fue betweeD tbe kj~ 

6 and the prifoners to arT igned r et thi.~ is lzut ~rcparatory. 
[

2 
I J and to havll n jury in rC:ildinefi ; for after the prifoners are ar ... 

1'3iglled and pleaded to · tlte country a prec pt ougl t to iffoe to the 
e ~itr in mtlA'o of a venire facias, which may bear tefle the fa~e day. 

thac le prifoners plead~ commanding the lheriff to rc~um twenty
IOUf, ~c. to try the iff'ue upon (uch a day, and thi precept mltfi 
in tho nal"Qes ami under the feal of the commiffioners or thr e of .them .. 
_bereo( one of the quorum, 4 Co, Itiflit. C{/p. 28. p. 16 • and no«; 

barely by an award upon the roll. 
r the may mak~ their prect:pl returnabl tho fame day that tbe 

ptifone{ pI ds, vi,;. ad hl>ram ;rimam poJi 1)1 ridi,m ~ C i for jufti 
of {))'IT and ttrlninc,- may take thetr indiC\:m nt. alld atraign ~h pri
{on . and try him lh (Jme d '/. a inlt the opinion Of~2 E: . Coron. 
44. as ap~ar by the pl'cced IltS cited ~ Ca. In.f1it. "bi Illpra, and by 
common e.,\ • .-perience. 

If th y make th' precept returnable an ay . f, , 3S r infiance 
the fecond day of the ~ lIions, the mun not only rr.ctke an adjourn-

nt, but r\!coru th adjournment, or eIfe it will be intend d retun
abl after th ir {i fiions, for the f, Bion is intend d only tll firfi clay 
and no 10 r, unlefs an adjournment be emred, • 

3. jull-ices of gaol-deli" ry. aft r the prifoner hath I>le~ded, r;oay 
ke hi 1 from the fu ri without m&kil\g aoy precept to him, 

.. H. 5 , R"f'left 65 ... Co. Injlir. c . 3<). p. 1 8. the teafon given' 'r. 
ca\lf, jufii es of gaol-delivery fend out a iCO ral corr.manclmt:Dt to 

tho 
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the fueriff before their feffion to rctUm juries again1t tbey come, 

erwife it is, where they ha\Ye a fpecial cOQlmiffi n per Hankf. 
ut this is not the recrl"on fOl' fo it is done by jufH es of Dyer anel 

ttrl/li~er and ju iczcs of peace, anc:t yet they' mak~ fpecial ilvcepts of 
venire fae' vide anita, cap. 4. .. 

4. Junices of peace, 1li to the point of their prcceRis q~ .,njr~ fae' 

~gree: with juHices of oJer and ttr11Jmer, Cor ,they:if as *> t~. purpofc 
rommHlloners a o)'er nnd terminer, and may jnd'~, ~rraign and try 
the rame day in ~fJ , of felony, ~s it is agreed. 4 C~. Ji!fl-P' ( 62] 
1 • and ufual praC\lco. " ~ 

Now there be realn ge1'\el'l\l obferv. tion' tou h,ing tll procefs 
again!l: rbe jllry, 

1. In 11 C' f; , where the procefs i by writ or precept, ' as wen the 
award, as the writ or precept ought to mention truly the vifne, from 
when~e the jury (hall come, and wh re It i only by award withon 
writ or precept,' OJ in cafi of th jufiice of gaol.delivery, the award 
ought to ~ention the vifne, from whence the jury ihaU come. ' . 

As if a murder be' fupp fed to be at D. the vmirtfac' ought to re-
turn a jury de weinetf) de D. ' 

If the murder be'alledge'd apud civitalem Briflo/, the vt1tire /tu' i 
man properly d BrifloJ, and it is good, beeaufe a city, 7 H. 4. 13. (1 • 

.E"lJueji 36. but if it from a place not a city, i muG bq de vic;nl/' 
deD. 

But th~ it be a city, yet the venire /0" de vicinet' tivitatis BriflDI • 
good, tho it be lfo a county, as bath been often refolved agaiun the 

_ pinion of tam/m/, Li6. III. cop. 4. /01. 154.~, 
If't {hoke be laid at B. and the death at C. in the me county. 

the Vtnir ac' mu!l: be de vicineto B. & C. hecaufe both make the 
fe y. 

But b the fi tute (a), where the firoke is in one county, and the 
death in another, th indiClment fuall be, where the death was, and 
th 71ifne lball be from th~ place, where he i ailed ed to die, foy 
n c mty, b cnu~ the pro efs: not go into the oth ' collnty. 

If a mur r be 1- id in quad am plnud vocal' Kit! ·fircet j" paro,j; 
Sonf1¢ Margarita: aplld ci'llilaJnn WcJlm.' e vi}:e lbalJ be neither 
ft m. Kings-j?rlft, be ' ufe it i all gcd to be only plaua nor J, viei. 

to eiv ' atiJ JJTtjim. ut d, vicinelo parochi4 Salin. M.,tlrit", 
a fe more c;ertaio . C,. R p. 14.0. ArulsJera cafe. 

(a) 1 Ed 1 Z. 6. fill. ~ .. .... 
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-But if a murder be laid apud B. in parodzia dl C. die vt1tir~ ((liE' 

lhalL be de TJi/::lletD tk B. becau(e more certain, for it QlaU be intended 

6 J a Till or hamlet within a parilh, and by common intendment 
[z 3 a parilh may contain many vill.s. 1 J CD, Rep.. 25. b. HaT-

pr,' s cafe. . • 0 

13u at tbis day by the -fUtute ofZ2 H. 8. ("op. Z. made perpetual by 
3a H. 8. cap 3. if a foreign plea be pleaded in cafe of an indiCbnent of 

Tooy, it {hall be tried by the -ury, that lhould try the ilfue of not 

/Jui!ty, but in cafe of an indiClment of treafon, as I have before faid~ 

that fiatute takes not place, but it {hall be tried by ajury of tha.~vla'Ce 
or-county, where the foreign matter pleadeth llJ'ifeth. 

Z. As to the number of the jury the venire foe' or prec«pt is onTy 
Wl1ire fac' twelve, but the iherifFo.ught to return twenty-fouT. 

But the genel-al prec pt, thatilfues before a feffions of gaol-delivery, 

IJ'" and terminer, and of the peace before mention~ is to return twen. 

t -four, and corrullonly the Iherilf rctturru upon that precept fortv~ 
righc . 

Eut the award or precept to try the prifoner artel' he hath pleaded j , 

only vCllirc fae' twelve and twenty-fow' are returned.by th .fueri.lf 
upon that pallnet _ 0 •• 

3. Touching tbe manner of the precept, writ, or award. 

If A. B. C. and D. be indiCl:ed for one feJony'Ormurde:- before an,. 

juUices, they may ifi"ue one venire fac' or may i[ue feveral v-enirt fac' 
or precepts. or aWlIlrd of that kind. · 

If the vmirr fa~' be joint, then if A. challenge twenty peremptorily, 
, or challenge for caufe, the jurors challenged {ball be dra 'n ~ooa.illfl 

:ill. for c<\ch may have bis feveral challeog , and the like, if 0 were 
in an appC'.ll; fo tbat, if there were eighty upon the pannel, 0 may 
be all challenged off by their fc,'erel peremptor~ challenges, wh:ch i 
n gr at inconvenience, and tberefore in fu 'h ° c~fe they anti ntly ufcd 
to fever the prifoners, and fo put tb In to c~lenge apart, whereby 

they may poffibly hit upon the fame perfons. 9 E. 4. 27. b. 21 H. , 
22. a. 22 H. 6.4. a. therefore th beft way is to make out feveral vto-
.i,., fa.c' and con{~uentl y, if the pannel be challenged off, yet forty 
tal,s may be granted upon 'each vlnire fac'. 

And if the 'Venire fa~ in an appeal be once granted jointly, it cannot 

t
"6 l Obe afterwards fevered, neither can mere be. feveral talts, for 
... 4 if he vmire fa ~ be joint, 1he tales muft be joint. 27 H. ~ 

5 tS 6. 
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And it feems, that in afe of an indidment, tho ' t be the king's Cuit, 

if om::e a venire flfc' ilfue joint, there cannot ilfue a feveral -:Jtnir' (4£. 
nor a feveral talu, which in many cafes may Q)uch delay, if oor 
frulhate the trial. 

But b<!fore J~fiiccs of gaol-delivery, where there'is no precept but on
ly an award, tho at fim the ward be joint, and the pannel acconlillgl · 
returned by the lht-riff, an the prifoners cit lenge per mptorily (i ... 
vel'ally, whereby there are nor en,ough left 11 on the paonel to tT 

them, and a tales is awarded returnable the next day, yet the court 
may fever the nrfi award and alfo th talts. P'~. Com. 100. a. g. 
Silliftury's cafe adjudged. 

It is tberef~re confiderable, whether the difference between th cali 
of the old books and this be, that thofe were of an appeal, which i 
$ .party's {uit, and this of an indidment, which is the king' (uit:. 
or rather, (as I think,) beca.ufe this was i cafe of jufiices of g 1-
<lelivery, when; there is neither writ nor precept, but a command ()~ 
t tllUs, and when the record is made up, then an award upon the roll. 
which the jultice~ may model, as they pleafe, at any tim before d e 
trial, and I'equiros not fuch firia formality Q$ a writ. 4 H. s. 
En'lutji 55. 

II. The feC6nd general is toudling the return of the fueriif' UPOD 

the precept, and the quality of the jurors. 
Upon 'the writ or pre<:ept, or command to the {herifF he ougM to 

make the return, whether t11e plate or vijn( be within a fran hife oc 
not, and cannot return a mandavi ballivo, as in fome ca of tlpp 1$, 

_ for here the writ is for the king, and therefore with a n~n omitlas pr,p-

ter 7Jr am lihertatP1l. ' 
The ri,t commands him to return 'u~dl'cim lihl'r~s f!J llgalti h,.. 

mines tit vicineto; they mufi be~ 1',' Freemen and rcgularlyfrocbolders. 
2. Lela/tI, without any jult exception. And 3. They ar to he de 
vicineto, but mrs is not necefrarily required, for they of one fide of 
the county are by law ,de viciluto to tty an offenfe Of the other fide of 
the county. ~ 

But cODeeming the quality of thP. jurors m~e,LQall b faid, [:7.6 51 
when we come to confider of challenges., 

The jurors returned' by the Iheriif were, at common law, thofo, 
that were to try the prifoners, but by the flatute of 3 H. 8. cap 12. 
all pannels returned by fuerifFs or their ,minificrs, (which be not be. 
t~ 'cn par y and par y,) before any jufiices of gaol delivery, or of the 
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peace, whCl:eof one of the 1.,!ort,lm, ihall be refolmed by putting to. 
and tak,iog out the name of the per(ons impannelled, hy cli(credon of 
he ju(ijces, befon~ whom {uch piLnnel {ball returned, and the p n· 

nels fo reformed {llall be good and lawful, alld the lheriff (haU r tUrI, 
the panncl [0 reformed upon Pr'1in of 201. r 

Thjs fiatute, which began to be fet on foot 11 H. 7. cap. 24. ha~ 

.much reformed many praCtices of lheriffs:in packing f juries i cafes 
«:apjtal. 

N ote, tho the preamble of this fiatute mentions in'luefis ofinquirYJ 
the body of the aet (cems to extend to all panncis, as w 11 of the petie 
jury, as of the grand inquefi, and fo it hath been confiantly praCtifed. 
for if a ,prifoner be arraigned bef{)re the j\ldg that fits upon the ero n· 
£d~, it hath been always ufual for, the judge to fend for a jury.to the 
judge of 'Iiji prius, and when the jury i brought, the fueriff iC tIlT 

them between the king and the prifoner, which is by virtue of this 
.ftatute. . 

Where the jury muil be de t1,ledictate lingu~., and ~ther matters rc,.. 
Iating to the quality of the jurors will be confidered. when we eo~e to 

onfideJ; of challenges. 
III. The third general is to confider what is to be done .. jf the jur,y 

<appear not, or be fo challenge~ o~ that there are ,not enovgh upon 
the pannel to try the prifoner. 

If the procefa be in lhe king's bench, and the 1ury fill not, or be 
.cballpnged olf, that th re are not· enough to try th prifoner, tQer~ 
ought to jlfue a dijirin.gas juratlJrts, and a eomman~ to return taits. 

But if tbe whole jury he challenged off, then a new venirt facias. 
and if none of the jury appear, then a dijlrillgas juratom iha~ :lfut;. 
and no tales. . (' 
[266] . But iffo01e of the jury'a11Pear, but not a full jUlY, or iHo 

many of them, that appear, are eballen~d off, that 'he e 
remains not a fuJI jury, a dijlrillgas {llall ilfu with a tales. 

If a full jury ppc r, <l.l1d before they :lre fworn vne of them die. 
f~ that there remains not a fulljnry, a tales {llall be granted, and fo it 
j , if one juryman sJies :Uter he be returned and fworn. 12 H. 4. 10. a. 
20 E. 4. 11 b. ' 

If a 'ttl/e ilfue, and they do not appear full, or be challenged off, fo 
·that thofe that appear upon the principal pannel and tal s make Dot HP 
a fldl ~ury , another taIlS maybe grant • 14- H. 7. 1. b. 
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1.0 cafe) offeloay a taln may be granted of J ~ter mntber 
incipal pannel in refpetl of challeng ,fo that there may be () 

ules or more. "H. 7. 7. but if feveral fucceeding tal s be gr O~ 
the lau« murt be lefs in umber t an that wh! h w next befo~. 
unlefs the arrav ()f the prcceJing tales e quafilcd, and tb th um
ber of tb 13 xt m y equal it. 20 H. . 40. a. 

The rim between tne trjle and Jeturn of the tales muil be (a . 

feem ,) as in the principal 'lJt1Ii,·t fac', viz. if the indi8:ment be in 
for ign county and emoved into the king' bench, fifre n days, if i 

fame county, de die in dimc. 
If·the indiament be bd"ore juftices of oytr and fcrmintr, the taus, 

ell as the principal pan el, ought tp be by precept in the names of 
thtee oftbejufiicC6, and may be made rcturnabl~ 41 d ',i" Jim" or .. 
hortS in J.mzm of th.e fatne day. 

And as to all other matters they t' remb the proceeding in t 

king" bench, fljz. the number, the manner, and times of grantiJJg it, 
and fo need not 'be repeated. 

Before juftices of gaol-deliv.ery this learn in of tal" is not f much 
tlfe, becaufe there i$. no partK:ular precept to the fileriif to -return "her 
jury or t4i1S, but the gen~l prec~pt before the te1Iions Olod the award. 
or command of the court upon 'the plea of the p 'foner. ." H. s. E .. 
IJ1«Jl ,f, • SlamJ. P. C. Lif,. III. cap. 6. fol. t 55. b 
. A.nd yet, viJk PI,w. CDm.100. a. in Salifot,try's cafe before ( (; ] 
. ufiicC1> of peaee and gaol-delivery, a la cs gr nted returnable 2 7 
lie DeJCt day. 

~81~k.s. COlD, ch"7. of Trial, &C. l"del( .,,. Hawk. P. C. Ilt. Tria!. 
Hawk. P. CorOll. cb. XL. XLI. Xl..IL 

C B A.P. XXXV. ' 

Cpt/.crrlliwt challenges. qndJt;/l, if peremptory challenges. 

CHAJ.LENGES in refpcd of the par s talcing them :rre 0( two 
kinds. 1. Cballenges by the prifoner. 2. ChaliengCl by tbe 

king. 
Cballenges by the prifooer are of two kfnds. 1. Without camo 

Jhewn, which arc commonly called peremptory chaUengn. Z. With 
c;aufc 



t'aUfe thewa. i. Of the array. 2. To 
the pon. . 

In this cb:lpter I 'lhalt confi?er peremptory challenges wh t they arc, 

aM what is to be done upon ~hem. 
. By the common law, if a ~~n were outl:lwed of felony or treafon, 

and brought a writ of err~r upon the ouLlawry, unu alIigned fame 

error in fact, whereupon i£rue was joined, he fhould not ahallenge 

I'erempto;ilyor without caure. Stamj. P. C. Lib. II. cap."7.fol. 158. a. 

The like Jaw feems to be, ifhe had pleaded Ilny foreign plea in ba 
or in abatement, which went ~ to the t) ial ~f the 'felony, but of fome 

collateral matter only. 

But if a man be in~cted 'or appealed of rteafon or feJ,9ny, and plead 
flDt guilty, or plead anY 'other matter of faCt tria Ie by the fame jury, 
and plead over to tbe feloh y, becau[e his life is now at fiake he might 

challenge pc.remptorily and wilhoutcaufe any jurors under the number 

r 68] of three whole juri 5, naIT ly thirty-five 0 the jurors returned, 
t and they are to be withdrawn ourofthe pannel; nd this wa , 

i!'-iQ'Uorem vita', Moore 1 Z., 

And if twenty men were indiCted for the fame offen e, tho b¥ one 

inJiCbnent, yet evel y prifoner fuould be allowed his peremptory ch· 1-
L:nge of thirty-five perfons. 9 E. 4. 27. b. 

And if there were but one w nire fact awardt:d to try them, . the-per

fons chailenged by anyone ihould be wi thdrawn agaioli. them all . 
9 E. 40. 27. Plow. Com. 100. SaliJuury's cafe. 

But if he ba« per mptorily hallenged above thirty-five perfon , and 
infifted upon it, and \Vould not leave his challeoge, then in cafe of an 

indictment of high . trca[ql1, it amounted to Ili{zil dicit, and joflt,'llenl • 
of death £bould he gi¥en againfi him. 

But in cafe of I erit treafon or telouy the priioner was at.riendy put 
to p,in, fort & dU/'t, as de lining the tr~al by 1a \ appointed, the cell

fequence wh reof wa only the forfeiture of his gOl'd , but i[ amounted 
tQ no attainder, and confeqllently no e[cheat of his lands; vide J 4 E. 
4. '7. a. P low. Calli. 2GZ. b. and-thus the pT~ ai e wa until the begin

ning of H. '7. vide 1'7 AJliz. 6. 17 E. 3. 23. tl. 
But afterwards by the ivice of all the judges of both benches it was 

refoh'ed, that the party fo peremptoril 'challenging above thirty-five 
~ould have judgment of death, and it' amounted to an atlaindcr, 3 H. 
7. 12. a. Co. P. C. 221, 22 " for having pleaded to the felony, aud 

put himfelf upon the country here could b no fianding mute, and there-
. fore 



• tore the judges tcCc.J'; d on ..w. -'''''''/0Il"00' ••.• _ ... c(ulLf~ijlt"J&l 
be praCtifed ill aU cin:uits. ad. 

Dilt fot all thi the bettor opill·~ 
mer i • th.at tbF judgment in cafc of 
hove thirty ·five at the ~mOD law OR! 22 H. 8. in cJe off'elotl 
~as not an attai • . h\lt only pcuwl(:c ac~ding to the rd'oluri01l of 

tbe jo.d&es in ·the time of ..I. IJlCQtiruid HIiJl~J :s H. ,. 12. a. 
Slo",f. P. C. Lij. ~ Np. ~t. {II. 150.1. $tamf. P''11'QIQI. "G. (I. 

PIO'U1. Com. t~. i. I" WijJ,,,. . 
And in this"taf. tilt jury it r.e~1 was not to . "be (, tn, [ 6 1 

ut the judgmcnr given fin,l)' npon his peremptory chal. .2 f 
lenge. 

And yet, if a prif01let' plead lilt guiu,. aDd put hilllfelf upoa the 
country. and the pnfQner challenge peremptorily under three ju' 
viz. thirty-five. whereby the jury rerpains, nd a tales is granted, ~ 
t e jury appear and the ptil'oocr then na"ds mute, yet the jury til II 
pafs upon him opoo 1}ia p.lea ~ "" I"iil,. wbicl1 he: haJ ~{or4 
pleaded. 15 E. 4. 33. 6. _ . 

'But by the ft.Me of SIll H. 8. ftrp. J 4. it i~ Clnaacd, .. That 'Il~ 
" perion arrai",ed f~r petit trcafon, l1lurdor. Of f~ony be adraictlJd 
" any peremptory dWlet\ge ahove the 'number of twenty. tho 
~, was continued uptil :12 H. . fa,. 3. and then !"(lade pcrpetuil • 

. \ By th.e a.tcsfe of S3 If. 8. rap. z~. it is ~a.,.C}ed, "Tba~ i .. ca.f; 
.. of hig~ tfeafon. or mirprii'ion of trear"lD, peremptory ~ 
, lhall not be altawd. 

_ _ B"",,"-ut notwil!}(\llp'lin thefe n~tllt~$, by tl\~ (illtute Qf 1 t1 !Z P. 
. c I' 10. caaaing, . That all trials for 01/1 treafon thall ." 

.. cordi t4t duo ordet a urfe of t~ common law," JIlt-
remptory iel\gq pf ~irty- ve or q~, iF, at ibis day, allo~ 
in c.~s of l.U&h h'Caf0Ji 'aJUt petjt trta(pn. Cq. P. C. ~2'. StMf. 
P. C. Li~. s. I.~. ,. fJ/. 16 .:,t: 

And ~ tU"1IMJllilife1lQCI~ ~erco(, narpeJy tb.:. . 
~e .. of ~ IN'if~. .l\eQ~'1l above thiny 
a inditbnellt o£ i4t as at co 
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But then fuppofe the prifoner in cafe of felony peremptorily chal

lenges above twenty, what {ball be done? {hall judgment of death b 
gIven, u where ne challenged above thirty:five at common law ? And 

it fuould feem, by the opinion of former tim~s, it {bouB. , 

• For ,the feveral fiarutes, that oufi clergy in cafe of chaI
T 2.70

] lenging above twenty, import, that by {uch challenge thl: 

party {bould . be conviCl, otherwife clergy were needlefs to be ou!l:ed 
upon fuch challenge, as 25 H. 8. cap. -So vide 11 Co. Rep. Poulter's 
cafe 30 h. 4 & 5 P. & M cap. 4. 

But yet, if he challenge ' abov~ twenty, 'as the law !l:ands at this 

cay, he (hall not have judgment of death, but only his challenge £hall 
be over-ruled, and the jurors fworn for two reafqns. J. Becaufe the 

flatate hath made no provifion to attaint the fcton, if he challenge 
above the number 6f twenty. 2. Becaufe the words of the fiatutc 

of ~2 H. 8: are, That he be not admitted to chalICitg.? ahove the number 
if twenty, fo that, if he ' ch!!lleog'e above twenty ... remptorily, his 
challenge {hall be only difaJlowd. Co. P . C. cap. 102. p. 227, 223. 

If A. be in~ictod and plead not guilty, the jury appears, he chal
lengeth fix of the jury for caufe, and the caufes found infuffic:it"nt, and 

the fix arc (worn. and the refi of the jury challenged off, whereby 

the inque!l: remains pro dcfellA juratorum, a lflles granted and the jury 
appear, the prifoner may challenge peremptorily any of the fix, that 

were before challenged for cauf\!, allowd, and fworn 32 H. 5. 26. b. 
14 H. '7. 19. n. for it 'is poffible a new caufe of challenge may inter

vene after the fonner fwearing. 2 R. 3. 13. a. but if a man chal
lenge hit~ for eaufe, he mufi ihew a caufe happened after the form r . ) 

{wearing. 1- " " 

But if the prifoner upoo the firfl :'~nllel had challenged ,Jr inthnce 
fifteen peremptorily, and then the jury' rem:lins for defau t of jurors, 

and a diJlringtls with a fony tales is granted, he thall challenge · pe
remptorily no more than will fill up hi number, viz.. in cafe of 
teltmy at this day five more, and in cafe of trea n .or petit lreafon' 

twenty more to make ~p hi full J umber of twenty peremptory chal. 
lenges in the fidl: _r_ llnd thirty-five in the lill. 

Itt ~ Ha .. k. P. C. ch. XLlIl. of chall~.~L 4 Blaekf, Com. ch. 1.7. pe, 352, ke. kc. 
Buro. T.L. Jurol'll rca. iv. of Lbe tUllen, of ]urou. Inelll to Folke. Tit. 'CIli.l. 
ka~. 
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CtmClrmnl challenges for enure, ill caft of indiflmmts for trtofon or 

felony. 

CHALLE GES for eaufe upon indi&ments arc of two kind. 
either for the king, or for the prifoner, and each of th Ii a e 

again of two kinds, either to the nrray, or to tbe poll. 
The king may challenge the array or the poll. 4 H. 7. 3. ". 

Stat. 33 E. 1. Ordinatio de inquifitionibul, but then h muft lhew 
caufe of ball nge, but he need not lhew the eaufe upon hi haH nge 
to the poll, till the whole pannel be peru fed. Slam! P. C. Lib. III, 
cap.. 7. {ol. 16~ b. 

Challenges b the prifoner for enufe Ihewn are of two kind, vi-. 
ither to the arra.y or to the poll, but it is no prio ipaJ challeng 

either to the array or poll, that the ilierifF or juror j of the king's 
livery, butne milO: conclude to the favour. 3 H. 6. Glial/mgt 17. 

If an alien be indiCled or appealed of felon , tho the indiCtment 
ought to be by a gr.lnd i!1queft of Engfijh, yet by the it tute of 25 
E. 3. cap. 13. the trial fhall be pcr medic/attm /ingulC, VIZ. half tbe 

• jury to be of aliens, except in cafe of fclnny b Egyptiam, within the 
Jhtute of i & 2 P. {5 M cap. • 

And this itatute tends to felonies, as well made after ti,e fiature 
o .3. as befor • for the futute is general aIL manner of inqu~fls. 

And I-'S itatute extended to trial of alien indi-Cled of n-eafon alfo, 
law fiood till 1 . I.! • & M cap. 10. which refiored 

the common-law n:W .... treafon, and confequeo tly ouited medj&/al 

lingua'. 1 Mar. Dy. i.iS. o. Shirley' cafe. Co. P. C. p. 27. 
If upon an incliCbnent of felon a ainfi an alien he plead 

not guilty, and a common j'JrY be r turoet.!, if he doth not [2.7~ 1 
{i rmiCe bis beirtg an allen before any of the jury (worn, he houh 
loit tbat. advantage, Dy. 304. a. but if he " ge,'tharhe i an aHen. 
he may challenge the at1'a¥ for that,;aufe; and th -r upon a neW pre
.ept or vmire facias Ihall ifi'ue, or an award be m de of a jury tk 

medietate linlUa'. 21 H. 7. 32. b. but it i more prop(.1' for him to 
furmitc it upon his p!e~ pleaded, and ther upon to pray it. 
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] t fcems, that upon lOditlments of trearon or felonies, the prifoner 
pleading not guilty there ought at common law to be four hundreders 
returned: vide Slit. 33 H. . cop. 23. that tOu ed challenge for fuire 
or hundred iii cafes ,of treafon, but that 1:httute as to treafon was' al
tered by 1 t.5 2 P. t.5 M. cap/10. 

Bu~ the (btute of 35 H. 8. cap. 6. requiring {j. bundreders, am} 
that of 2'1 EJiz. cap , 6:' requiring only two nundreders in pert'onal 
aaions extend not to trials llpon indiament 0 treafon or felony. 

Yet I ~ever knew any challeng for default of hundredets upon a

trial of an indiament for felony or trearon. 
bhatte.!!lges to the poll for cilUfe an: many, as in other cafes. which 

. I fhall not mention at large~ becaufe they are all gathered up by my 
rd Coke ,{rIper '.Lit. §. 234. but !hall only mention (u,ch, as more 

fpecially helo g to ca ital caufes. 
Byeh flaMe 'of 3;j H. 8. cap. 12. for treafon or felony comm!tted 

iIi the krng's houfe and tried b fo~e the lord fieward :it challenge ex,. 
eept for malice i taken away. By the flatute of 25 E. j. cap. 3. it 
is enacted, "That no indicter be put in inquelt againfl the party 
" indiaed, if he be ch:tUeng d for tbat caufe. 

By the 1:l.acute of 9. H. 5. Ctlp. 3. no man is to be admitted in any
inllucft '\.I1)on the t~ial of the death of a man (a), unlefs he , b:lVt: 

lands 

(a) ihat i. to fa), in capital ca\l{u: 
Thi. futute ,,'U inlroducHve bf a new Jaw 
only wilh re{p a to tile 9U~nl/i'" of toe 
(rccb?ld, for by tbe rOil/men 14.", it ""a~ reo 
quifi(~ ,hot a jtll'or Ihould be a freeholder, 
jothat, tbo thi$1latute be rcpe.ld by the 
gentral wo,as of, {;f 2. 1'.81 M. ( lip. 10. 
.. 10 tr~.Jon. y t fome fr«hold wu Rill 
aeccfUT)', and {" it wac aUowd :D Fit11k' 
""rril'~ care by f.",htrfln C. J: 1!ec SttJt. 
.,~. y,l, II!. p. s6l' nOlw:tlllunding it 
'Was, ruled therwi{e in the .cafe of lord 
R":ifol by ~h (a me jud"" Stllt. '1',.. Yo/. 
H /. p.63+ .nd in the cafe 01 Col. Sy"u . 
l/,i/, J>. 7 ;6. which lall refoilltions were 
c!ecla""d to be illc&.1 by fever-I .a. of 
pirliamelll. S~ r W. M. Srff.~. <al. s. 
, TV. 3' c.zfJo 3. , 11£0 ir y.b. ",,~u/I~'. 
rcmarks on Ihofe trials. ' , Cf'r. Y.L 1 • 
" 1109, & f., ,. 8y 4- {1 S -. ~ M. 
fill .. 1.4· cootinucd ~Y 10 .4"'!., Clip. '4. ~ 

. , c... r, ClIp. 8. ·tts not (uAiCtr,ut, that I 
JIlJ"Ot be 01 fl ellolder. bUl lDua llCo bavc 

. Within the f:talc: count)' frcehold or copy. 
old Imd, 'to the clear ),",1), \<llu of ten 

p<>unds, and th thil,flalulc l~nlS prinei. 
~11.' to n!garc!' coullnes ':It large, ) el It 
U. b n allowd fO e..teod to lri,b to 

LmJVII (or high lIeafoa.." F~ .. ;a·' oCe. 
lar. 'Ir. Pol. VI. p. 58. and Layer'S afe • 

Slill. '1',. I'll, VI.p. i4-S. Sc the Ilatuta 
of 3 Gt •• :1,. '''f' ~5· fIf .. Gr •• 1.. cap. 7-
rnade pcrpcIWl by 6 C". CliP-. 37· here. J> 

by it i. prr,wicled, " l'bat all lcafl:" <~':cr 
•• lipon h~arcs for the term of .50'1 year. 01' 
.. more, 01 for 99 ynn. or lAy 'ther t~rm 

... . ~ ermin blc upon One orllOre :ivcs of 
.. In- dIme en polrdlion in lid ia t""'i, 
.. O"''! "Ill o! the . r1y.alu at twenty 
.. pouo<ll .o~ Uy r S .Ild abv\t the 
,. rcfcrvtd r . p:i!robk thcreouc, for i. 
.. tit ,-ulm y of MjJI/r(t1f UPOD any le.!cs, 
.. where the inlploftd raats or .. Joe a
.. lint to fifty PQlUlds or up ... ·ards l'u 
.. _~,"" over and Ibovc all ground rentt 
" or otliU tckryatioa.) may fum Reel 
co or illlpllnndkcl to (erve OD juries in "ke 
" manner as frec:boldcn, f!I (. And that 
II the !bet ill's of L-d"" II not impannc:l 
•• or return I1lr perf 011 to lry Iny iHue i., 
« Kia,',..-.. ~ .. " P."" lAd J!..clu. 
.. fwr, or to (ern on ally jury at t 

" lelliona of. OJ" and t~ "', pol-uli. 
.. "CI)" QI' fdlioDs of the peact, b I fucll. 
.. who 'baU be ... houlb .. ldcr witbin the 
"CalCl it)', aocl ha~~ r ~ '" pcrfQoal ef • 

•• ~c 
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tal cls or tenements of the value of 4Os. per min. llbove all charges, 
if he be' challenged: ' And by tbe confiruttion of this Jbtllte., 
1. It mun be ' land of that value in the fame county 9 H. 7. 1. b. 
Again 2. He muil not only be feired thereof at the time of the pan· 
Jlel made, bu: alCo at the time that h comes to 'be fWOOl, then ife 
11e may be challenged. 12 H. 7. 4. /l. 

nd altho the natute of 2'1 Eli:;:. cap. 6. hath raired it to 41. p 
am/um, )lCt that extenus only to ifi'ues jo'o. d in the king' bench, 
cOOlmon pleas, exchequer, and juilic of affife, fo tbat it reachetb. 
not to trials of felon& befoFc~juni cs of g ol-tlelivery, oyer and urmincr, 

i'J r of the pe2ce, but thefe trials frand as they did by tbe /latute of 2 
H. 5. as to the value of jurors, viM flat. !53 H. S. cop. 2 . 

But yet by lome IubfeqUt. t fratute the value of juror freellold ill 
~fes of tria] of {dooy 15 changed. -

By the, "brute of H. G. cap. ultimo upon a trial pO' 11U. [ 

:riietotem li,,~ud!. aliens need not have 401. pcr.alJ'll. fo deft(. 274] 
tus annui unJdl is no challenge as to the aliens, but frill ir remains 
a good challenge a to the other half of the jury, that are"deuiztl1 • 
$J m[. P.~. [tri. 160. Ii-. 

By the fratu[c ~f 23 H. 8. (op.. 13. upon trial of felony 'or murde:r 
'n cities ot' boroughs a citizen or burgher worth 40/. perfonal efbtc 
J 0, paf~, tho he have no freehold, but knights or efquire livin~ there 
are 'Oot within tbis provi£i.on. 

The ,(btut of '33 H. . cap. 2. eonerning indictments of perfoClf 
livinS' in L«lIIcajhirl refers not to rriaJ$. 

By the ilatucc of 11 H. 6. CO!. 1. a chaUcnge j allowd of any perP 
.. 'ng ill the fie of Soulflwark, tho he b of fufficient freeholtl. 

Whe . jl ptifoner ch>lllengeth for caufe he ought to Jhew ~i~ (:auCi 
reIently '-") bt!cquCe it i tl '.og li uit, 1 H. 5. 10. b. 38 A1i%. 22. 

(c) but fdme boob at he Ihall not fucw cauCe tiU the pannd 
perufed ' 1) R. ChQllmge 105. but ho muit {hew all hi ufes 

~getber per 24 Eliz. C.B, Bracl·tf'i cafe. 
If jn a trial upon an indiCbneIl of felony eleven be Cw.oro, 2nd the 

twe chalTenged. hereby tI inquefi remains for default f jurOt 
• 

Ie tate t~ tIae ~Iue of one Iluodred pOIiOdt, 
U that Jl pc:rfoll /haU be imp noellecl 
It or relllrncd ~o feeve 00 ~Dy jury for the 
or tri 1 of Illy' -cap ital oti life, who OJall 
" nol bt.quahf,cod t Ccrt'(':au jl1l'or in Civil 
.. Qufa: and the r_ mautr and callie 
'f allrrct b7 'Ii~y of ~c 1114 Co 

" (Qlln' Ih;lll be admitted II a princip 
.. challeQ{:C. a(ld tbe perron (0 chlll~cl 
.. may be enm ed \h .. 40 .. "M6ia 
., of til C.id lnaUer. 

(b) Mq, +5. Lalnll4CWj. 
r&J enll",S' ul • 

R3 
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and a diJiringas with a t(lles i{fue, ami the jurors appear, ruled 1. 
The kin~ {hall not challenge any of the eleven fwom, .unle(s it be for 
a caufe h:lppe~ed fiflce their fearing; if jt hap~n before, tho not 
kn?wn till after, it Ihal1 not be allowd. 2. That thp eleven, that 
were JaG: fworn, {hall not be n~w 6rn fworn, but they {hall be called, 

as they J:1apren in the panneI. M. 43 f5 440 E'I~, B. R. Wharto1l's 
<,:afe, . Ft.'lv. 2'3 . ' 

And the fame la w i for the challenge of be prifoner for (laufe, but 

he may challenge them pel:cmptorily notwith a;lding they were for
merly fworn, as before ill {bewn, p. 270. 

Touching tbtl trial of a challenge for C3ufe made to the poll, vide 
[ Co. Lit. 'p. 15 . o. If a juror be challenged before any jury 

275 J iworn, two triers {ball be appointed by the court and if he 

be found indiflcrent and fworn, he nd the two triers !hall try the 
next challenge, and if he be tried rndiflereot, then the two 6rG: rri'ers 

,1ha11 be d~fcharged, an,d the ~wo jurors tried indiffer nt iball try th.e 
relt. ' 

If the plaintiff challenge ten and the prifoner 011\; then he that re- I 

, mains !hall have added to him oDe chofen by tbe pJainti,ff, and an· 
other by the prifoner, ilnd they three {haH try the challenge. If fix 
be {worn, and tl'\e refl: challenged the court mayaffigu al y two of 
the tix {worn to try the challenges. 

1.£ the atTay be challenged, it lies in the difcretion oftbe t UTt how 
it (h~1 be tried, {ometimes it is done by two attornies, fometimes by 

. t,he two proncrs, and fomctimes by two of the' jury with this dif
ference, that if the challenge be for kindred in the flleriff, it is molt 

fit to be tried by two of the jurors return ; if the challct;lv·.oun 
if\ favour of ~niality, then b a,? ~ther two affigned th~eu;lto by 
the coult. 29 Eltz. C. B. Lcjfcr's cli~~.{ Tr,ill. 21 Joe . ..a R. L~)'d 
amI If'il jams (e). 

But all this learning tau bing challenge to &h aU: whether pe. · 
. , remptory ot for aufe, is intended of trials by ordinary juries. not of 

trial by peers, for there no challeng~ i· allowable, for they are not 
nly triers of the ~aa b~t in fom.e rcfpefu judges. P. 7 Car. J. Calus 

(Wlitis CallIe-haven t., ut of this more hereafter. 

::. U~wk. P. C. ch. 43. i Bt.ckf. Com. ch •• ,. Bum. TIt. JUlOU. Index to roller. 
'nt. Challeage. 

0) it R~. ]t,p. 363. (I) S,QI. Tr. 1'0/.1. p. 366, 

CHAP. 

co, 
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C HAP. XXXVII. 

Concernillg evidence.and witncJiu. 

H AVING gone through thofe thing, . that are previou an4 pt -
paratory to the trial, I come now to confider the trial itfelf by' 

jury, and the things concomitant,with it, and tirfl: con erning th 
evidence to be given to prove the prifoner guilty. 

To give a full account of cviden e of this kinu there will be there 
things examinaple. 1. The quality anu qualification of witne{fes. 
a. The manner of their tefl:imony, what upon'oath, and \ hat with
out Dati.. 3. Thore evidence and examinations, that are in writing, 
what, and when allQwabk., and what not. 4. 'the things tefiifieu; 
and therein of prefumptions and prefumptive vidence by the common 
law, and by a of parliament. 5. What varianc~ between the evi
dence and incliClment maintains the indiclment. 

1. Concerning the quality and competen y of wimc{fcs to be pro
duced. 

It i to be obferved, that there be many circum.(l:ances that dirablc 
a juror or are fuffici nt caufes of exceptions or chall ngc of him, 
that are not allowable exceptions againff a witnef: . 

The exception of kindred is a good caufe of chall Ilge againfl: a 
jt\ror, but not againfi a witoefs, thorefor the father may b a com
petent -witnefs for or againfl: hi fon, or e (OlIverio, th~ :naficr for hi!! 

, nt or e (ollvcrfl. · here and the like cxceptions may lie to th 
credit or credibility of a itnef:, but arc 1I0t exceptions ~gaillfi his 
compete., • 

:For that I may obferv on e for all, the excrptiol1s to a witners 
are of two kinds. . Exc plion to the credit of the witnefs. whid\ 
do not at all diliLblC': him from being fworn, but yet may blemifh the 
credibility of his tefiimony, lind in fueh cafe the winefs i to [ ] 
be aJlowd, bUf the credit of his tefiimony is left to the jury, 277 
who are judges of the faCt, alJd likewife /'~ probabiljty or ilJ1>o 

pro' bi1it7, eredinilitt or incredillility of Yle witnefs and his tefrlllony" 
and there excepti·:>ns are of that great variety and multiplicity, that 
mey cannot eauly be reduced under rules or jn~ oces. 2. l!:xceptiolll 
to the competellCY of the witnefs, wruch do exclude him from giving 

R. ~ 
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, his tdl:imony, and of 111efe cxcepqons the coun is the judge, ~~d of 

thefe l'Ilter kind of ex( ptiolls I am her!! to treat. 
Tf a perfon be ' out! wd in a peJ;"fOtllllllCl;i61:\, . is a good caufe of 

hal1cnge ngai)ft him as a juror, but ye\ he iqall I~ f"'fom as a wit. 
Ilefs not\\ithftapding' his outli\~. Coke fuJer ~it. §, 1. fol. 6. 1. 

rl.11e common incapac:itics or incompetenc~es of w.tneff'es a,re rec

](one~ up by my lord Coke Ilbi jilpra, 'Viz~ 1 ~ If h~ bt attai~t df giv
ing a fa l r~ ~~i"dia. 2. Or altaint of a conf~)~rl~y ~t tl\e ~i~'s. fuit, 
{oi,.th n ,he )s to have a vilhiioous jud~l\Cf.t n~ amitttrl Mera", Ie ... 
gem, ,otherwife it is if he be only attaint at ~h~ fuit oJ tl\e party, 
vide '2 .J. E. 3. 1 3. b. 43 e. 3., 33~ h. • H. 5,. "judg11Jenl .220.. 46. 
.l1jjiz . 11. 2"1 AjJiz. 59. 3. If he be <:ol'Iv~t:\ bf perjury. 4. Con'! 

vitt of a prdlmu,I1i1;c. 5~ ConviCt o( fOl'gery upon the (\atute of S. 
'riz. 'Lip . '4. bu~ [~ot] a co~viaion 'up6t1 tb¢ fiatute ~f \ H. 5., 

1). 3. 6., If he "e cpnvit\. of ferpny (a). , And therefore jt filoul!1 
f~el11, that an approve, {hall ~o't: be fworn as a. \'\'itnt'fs, it the appellee 
plead to the coul'lfry, but onIY'h\s general oa'th, that ~c taketh at the 

time of his pecowing; an app~over,fual1 be ~ken, qu"d, !amm q'"ZY~, 
for this ~fe diffel,'s. flom the tefiimony o.f a,. perfon convi.~. (cr the 
~pprover accufet~ hi\llfelf as well as the appellee. 1. If by jtldgmeot 

' he hath 10ft his ear$., ~. Or by judgment fibOd upon, the pillory. 

~. Or tumbrel. Co. P. C. 219. fot they ate thereby rnfamous. 1. 
~ Or be~n branded, jlil'lloticus. n. Or being a ehampion ~n a writ 

{ 
8J of right beco.mes recreant i:Jt cowatd, (or thefe render a per

l ~'l fon infamous, fo that he lofetb tiberam legem. 
But et in thefe exceptions thefe things ate to be obferved. r. Tha 

he that al\egdh this exception ought to. the.w forth a copy of t le. 
cotd attefted ' or vouch the roll in co-urr. z. That' if the ki~ Far~on 
th fe. oft' nders. tb y arc thereb lcnUt~·d competent witr!tlfes, tho. 
their credit is to be {lil11eft to. the jury, fo :" -: king's pardon t.lke~ 

away pamam l!J culpam ill for~ hUIJIIJIUJ, M. 12 Joe, .8. R. Cut/dl·g. 
ton & lYzlkills (bJ: bur yet it make not the mall a\'ways an honeft 
man, and therefore he fllaU not be a juryman 11 H. 4. 41. bl1t yet 
rr.:ly be a wimcfs againft the o?iuion bf my lord Colt~ in Crajhaw' 
cafe, M. 11 Joe . .E. , ulJil'ode IS ... qrtorJ flid~. 

If a man be conviCt of fi.lo.ny. and prays his' clergy, and is bum 

in the hind, he ~ now a cnmpekat "'itncfs, for by the ftatu e of 

1") See 1)ullrjdJ's ("aft in the trial of S,It. 7"" 7".,. HI. t. 36- R",IIt, 369' 
JOlt! (11ft' ........ , Stilt.. "fr. 11.1, 111. · 4:.. ( ., ll.'. 6'f ~ ... 

,JI • .;"" 379' and Hoe trIal o( EIi;lt. (, {i.r, , 
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IS llrz. mp. 7. it ~ountervails a purgation and a pardon, and he is 
thereby enabled afrerwanis to ;ic'luire g~ods: lIr.h. 288. Starlt and 
lPilliams. 

And fo it 1S i he be in orders, 'Whereby burning in the hand is di(. 
charged by the fiat te of 4 H. 7. cap. I S. Hob. ubifuprli 

And fo it IS if the burning in the hand be pardoned, Hob. ibid. or 
if he pray, bis clergy, ~ the COUlt do refpit his ~iDg, 'ltl(;re, (lidt 
Holcroft's carti, 4 Co. Rep. 46. a. 

h~re are -ce11run otheT matters, that render a man inrqrripetent to 
. pe a wimefs, tbo th yare oot fueh as render him infamous b judg
~.ent or award in any 0 the king's courtS. 

1. Some art: difab . in regara 0 defea of intelleCtual.: A perf on' 
()f non Jant 1IJmror] cannot be a witnefs, while he is umler that in
faQity, but if he have lucitia; (rualla, then during the time he hath 
underllaoding he may be ~ witnefs. Co. Lit. ubi jupra. But it is a 
~ilB~lty fqltO:ty to be cl~n:d. what is the minimum, fJUodfi dif~bl s 
the party. 

If an infant b.: of the age of fourreen year ~ he is as to thi pur
pofe of Jhe age 0 difcretion to be fworn ;rs :l witrr f~, but if under 
that ag~, yet ~f ~ appear that he hOlth 1l competent. aifcmion, be 
may be {worn. 

But in many cafes:ttl infant of tender ears may be ex· ( ] .. 
~~ned without oath, where the exigencre of. the Chfe requires :z. 79 
it, ~ in cafe of rape, boggery, witdu,raft, dt gm/JrlJ vid'1u4 fuprll. 
flirt I. cap. 2~. p. 302. t!f cap. 5~. p. 634. t.!f infra, p. 283. 

2. It is raid tJy D\f lord Coke ubi J"pra, that an mnae:1 is lll)t to be 
admltl .,1 as 'a witnefs, the confequence whereof woulil a\fo be, that a 
lew, (who only o'W',R$ the old.tetl ml!hl) could 1 ot be a witnefs. 

But I t, 'C it, that altho • e' regular oath, as it is allowd by the 
ht~s of England, i "' / 7neJ'o/antlis Dei l'lJange/iis. which fupPQfc:tb, 
a (~an to be a chrillian, yet in cafes of nccefiity, as in fo~eign con. 
tp¢h Letwoen merchant and merchant, which are many time tranf .. 
a&eJ by J ewijh brokers, e tdlimony of a J<lW latl!; Ijbro ltgis 
Mifoinr is not to 1>e reje&:J, and i tued, a.~ J,I ve been lOformed, 

I 
. ~ 

ltIong al nations. ' I . 
ea, the oaths of idAtroU5 in6dcls have be~~ admitted il;l thc= mu

IIi &pal laws ()f III ny . ·gdoms. cfpedally Ji Jllra"jlf'it 141' "II"*' 
D 11m crealmm, Gd (peqal Jaw.s ~c inAiru~ ill Spain tOuc:1Un, ~ 

, ror. 
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form of the oath~ of infidels. Vide Covarruvialll, Tom. I . . part 1. 
Ik jllramenti fOrJ!la (c). 

And it were a very hard cafe, if a murder ~ommitted her in Eng
fand n prefence only of a Turk or a Jew, that owns not the chrifUan 
religion, fuoul4 be difpunit11able, bccaufe fl:cb an oath ~iliould no! he , 
takell, which the witn~fs hold binding, and cannot fwea~ otherwife, 
and poflibly might think bimfelf uneler no ob1ig:ttion, if fwoin accord. 
ing to the urual ftyle of the courts of EnglmriJ. 

But then it mull: be agreed, that the 'cn:dit of fucb a tcftimonymufr 
be left to the jury. 

3. orne regularly are difabled in refpcCt of the civil unity of their 
p rfons, as the bufband regularly i not allowed to be a witnefs fo~ or 
:lgainll: the wife, or C cDJ1verfo; but vide touching this alfo at large: 
PQft 1. cap. 2'1-. illfine & ibid. cap. 64. p, 693. fMper flatU!. l. Jac. 
tOp. 11. ' 

,}. Some are difabled to b'! witneiI'es in re[l,>CCt, that they are COR

cerned in ioterefi. 
[ 8] And therefore a 'party to an uful'ious 'contra8 if lhe 

2 0 money be unpaid, /hall Qot, be received as a witnefs to prove 
the ufury, becaufe he avoid thereby his ~wn fecurity. but otherwife 
it is if the money be already paid, aud the fecurily tal< n up, for then 
he is Ilowable to be a ~itt1e[s for the king (d). ,. . 

A. wound~ B. f6Se whif;h he is indi8 d, yet B, may be a wltnef: 
for the'. king: but this fba11 be no vid nce in an aCtion brought' by 
B for the aifault, tho 11. ~ conviCt at the king's fuit. 

If a reward po protnifed to a perton for giving his evidence before 
he gives it, this if proved, difables his ttilliml:>ny. ~ 

And fo for my own part 1 have always thought, that if a perC on 
b:l\"e a proillife of a pardon, if· 1e evidence again~ ne of his 
own confederates, this difable his t fiim if it be proved upon 
bim(e). 

Y t in fome cafes a confe<J.uential benefit to the wilner: doth not 
clifuble hi tell:imon)r, tho it may abate the credit of his tefiimony. 

A. B. and C. are feverally iQdiCtedfor perjury in pr?ving a bond, 
A. traverfeth the' i'UaictmentJ B. and C. tho indiCted for the fam~ 

~ . 
LIIJ.tr'" cafe S,.,. 'T~. Yo/, 6. 1>. -:S7. but 
moll certainly it i • ,reat ObjettlOQ t 
th~ credibility, if QOt to tbe competency 
of ~ wiwcU, "*!II/r., Pllrl 1./. 30t. 
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o£fenfe, yet not being conviCted may be witnefi"es for A. to prove the 
bond fealed. P. 19 C(/r 1. B. R. Rot. 2. adjudged in the cafe of 
Bilimorc, Gray, and Harbi", and accordingly ruled P. 40 Eliz. C. B. 
GunJlo11- and ,pJlWtlS (f) in three aaions fevI!0lIy brotight againll 
three perfons for perjury in Chancery i one and the fame point, far 
the other two are not immediately concerned in this trial, tho COD. 

fequentiaTIy they are co;c rned, the pqi.nt being the fame. 
If.-lf. bring an aclion upon the flatute of If mt(Jlt againfl til 

hundred, none that Jive or have land in th hundred /hall be admitted 
to give evidence for the hundred. M. 1650. BemlCt venus Hrmdrttl 
tic Heriford (g). 

Yet if a perfon be (,Iken and indiaed for the robb ry, they [ 8 ] 
of the l1undred may be adnlitted to prove the d fendant guil- 2 I 

ty of the robbery, and that he was taken upon their purtuit, tho thi. , 
doth confequentially difcharge the hundl'eu upon theJlatute of 1fJ'il'ltc". 
& 27 ELI>;;. cqp,. 13. 

A. brings an"aaion ag~iofi: B. wherein C. i produced a a witnefi 
for A. and A. recover upon hi tefiimorry, C. i thereupon indiCted 
of perjury contra formam JIll/uti ( ) tid !7fl'11e tiampnum ipjiliS B. 
C. pleads not guilty, ruled that B. {hall not'be rec~ived to give evideocc 
agai(lf\: C, becaufe he i~ the party grieved, and ihaH recover 01. M. 
1650. B. R. Bam,,' cafe, 2 Ral. Abr. 6 5. pl. 4. and y t jt {eelll. 
he iliall not r,ecovet the 20 I. upon the indictment, but mull bring hig 
~ion upon the flatute; and y t tonnant experience, and the very 
flaMe of 21 ' H. . Ctlp. 11. that gives refiitutlOt1 of' goods to th pany 
profecuting an indictment of felony makes it evident, that h~ may be • 

: deed ought to be the witnefa to convi& the felon, ho thereupon 
he is to have reftitution of the goods flol n. 

If (he ot ro~s his lQl'(1 .n t c ldThe for life the reverfioner, or 
a refiaur the lord 0 Me ' nchiCo that hath bona ftIQ'I~m, thefe may b 
witndfe.'i upoo an indiament or trial of the fdon, notwith{landing the 
confequential ' advantage that accrueth by the atl3\nder ~r convi ion 
of the pa~y. yet the credibility of their tefiimony i$ to b left to the 
jury . • But if )f. hath a promiG or grant of the ,G'0od of B. arrefled of 

10ny in cafe he ~ co~v;,a~ 1 140uld neve ' allo'w 4- (0 be a witnefa 
I 

(f) 2. R. A. 685' pL 3. 
(g) 2. R • .4. 6&5' fl. 6. SIJI. 2.3l- but 

\ is II n,,';" alLerd Dy B c. 2.. c./. J 6. for 
Dy ~. ItaluLe. • An)' perlon inh'biting 
.. wlLbln ~he bundrc.il or any fl'Xlc:htfe 
.. Lbacof ~ be aUl&JCCl aa a wiulc£a ell 

.. behalf of Ihe hundred in ,he faft\e _n.
it ncr, a. if be WCIC not all inhabiunt o£ 
.. thaI hUlld red, bll~ refjdcli, Ua III)' Othct 
., hundred whatIoever • 

l·) r:-""..s Eli". up. , • 
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to convilt JJ .Jor h~ by hi, own at} afu:r the felony committed acquir 
the jll~reft; and fo a..."hand fwears £01" ~ own advantage. 

.J.. hr' gs,an appeal again(\ IJ. for die death of C. hi.s father or her 
JlUtbaDd, L. (;anno~ be ., witnefs apoll B. .pon nDt ~lIiltJ pleaded, 
becaaf.e it is his or her own {Ii. • 

t S J But if 4. be nonfuit upon d1e appeal, and fo the ptifoller is 
; ~ 2 arraigned JlP9n the appal at the king" fuit, now A. may be 
-,. witm:fs becau{e now the profecutiOl1 i. me ly for the king. 

If 11 man he inclitted of bigh tn:afon, the g cannot by bis p 
,(eal or ote tmu. give evidente, ~at he i guilty. for then he ilinilld 
give 'evidence in ~li~ own caufe; vide r"p~a, cop. 28. p. 217. ,& P(m l 
cap. 26 · p. 344. the ca~ of me earl of Lu{'op'. 

Nay.~ ·altho he may in perfon fit an the 1tiog's bendt, yet he cannot 
. pronounce judgment in faCe of treafon, but it is llCrfonned by the 
/671i(lf jud~e, for as he annot be a witnefs, {g he cannot be a jlldgo 
In jJrcpria coup. . • 

~!ltJ the (alll'e law is for looy (or the fame reafon, yet in foine 
cafes the dang's ilimony under hiJ great (cal is !Illowable, as in an 
c/foio de/Cf1./iti'C :ngis, the warrant lInder tile great kat. (Ii) is a good 
cltimonial of it. F. N. B. 1'~ SUJ GJQuc. ClIP- 8.-

, Now as touching the cqgtpUUOry means t&bring in witnelI'es th y 
art ~two kinds. 1. By procefs of I"l/lnll itrued. i the king's name 
by the jUfrices of peace. -Dyer m!i terflJilteT, ~].ddiv~y or king! 

• bt:nch~ where the pit4 of nit grlilt] i. to be tried. 2, WNch IS d 
m onlinary and mon: efteaaal meam, the jutHces or coroner that 
~k:e rhe examination oi the pedOn accuCed, and the information of t } 
",imetres, ma.y.at that time, or at ally' time after, aod before t ~ (fr. • 

hillcl over the witoelI'es to appear at the {dions. and in cafe of the iT re-
fufal either ~o -c~ or to lie bG Y c:ommit tb r for ·theit 
~oD!empt in fuch refJa1, ~Ocl " vi . luded within the.ir 

mmiffion al\d by rieCiIlfary oonCeqomces oPO'l (he ftatute of 1 ~ ~ 
P, & M. cap. 13. whclrcot'be!ore, p. SOH 

ut that which is a g'fCat defca in thia part of judicial admi"lnra. 
tion, is, dtat there i po to ill . es their charges, where-
by many tiMes JlOO" pc"-!) grGW atteodallCe, or bear their 
own charges tberein tQ cheu-.pt h4~ aQd lors.. ( J 

• 
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n. As to the fecond matter iA what m:moer the e idence is to be 
gi\'Ctl. 

Regularly the evitiellCe for the prifoner' in cafes capital is gl cn 
without oam, tho the rcaf~n thereof is Dot roanitefr, (i) but [other
wife it is] ill all ('.afes not (apiral, tho ir be mifpriuon of treafon: nei
ther j counfe1 allowed him OJ to give evidence to the fact, nor in 
aby cafe, unlefs matter of law dotb arife: 1 H. 7. 2S. Co. P. C. 
p. 137. 

But in fome (pecial felonie& by aCl of parliament tnt! prifoner's wit
netfes ill cafc:s capitnllhall be examined upon oath at his ttial, namely 
the (latute of 3\ Elix.. cap. 4. againfr imbezzelling of the kin '8ord. 
nance, giving liberty to th ptifoner to make lawful proof by witner. 
or otherwifc, feems virtually to allow the prifoner's tellim ny UPO!) 
O:l th. eo. P. C. cap. Z2. p. 7 . 

And tbe nature of .. Joe. cap. 1. touching felonies upon the bordtrs, 
tSc. gives exammation of the prifoner's witnetfes upon oath. 

1f a witnefs be produced and (worn for the king, yet if that wirnefs 
alleoge any matter ii, his evidence; that is for he prifoner's advantage. 
(a many times they dQ,) that ftanJs as a teftimony upon oath fol' the 
prifoner, as well as for the king. 

Regularly the king's evidence is given upon oath again!t the pri 
foner, and ought not to be admitted otherwife than upon oath; nay, 
i ~Jlave been gi~en of very young witnefi'cs fwo~ upon R} 
evidence in capital caufes, fliz. <me of nine years old. ])al. [Z 4-
ton's Jujlict, ·cop. 111. p. 297. (/) 

• .. ~ e~. (uch very young people unckr twelve years old 1 bave not 
known examined upon oath, but {omctimes the court for their infor-

cUlion' are by"",. 2 ~ (1", t. t. 36, be' · f. 1,1. To remedy this incOll-m.ce t& ' • 
aUowed 10 the PTQ(cculor 0I&l of ," toUDo was providid by '( Iv:. c«p. ), .. That "~. 
Iy Rock, if he petilioas . Jb'dSC fO'lhat .. 'y pt,foll ind.a.:d fat high Itc.foll, 
purpofe; and by JI'" %7 G",. ~, C. 3. poor .. ..,bereliy eorruptioll of blo04 IDly 
perron a, bow.cI ov '10 give evicieAC;e ..... e .. made, 1Jaa)1 admiued t make hi. dc~ 

... l ikcwifc ;milled to be paid Ihcir cbups, .. r~n(<< by witndIU 00 oalh," but thi. ft,-
&> wc,S1 it,holll !:Onvillion as wid! it. tine bein, dtCeftive it i. furtb~r provldf/l 

0 ) .y. it i& ~QifelUy apiill\.a" rea- by t .. I. ,." 9 ... That the witndr.·. {~ 
fon, thattlte prifon~{ho"H IIOt ....... ·cl .. t.bt prir.. in any trial for maron or teo 
t~ fame liberty to make out bit i~ .. 10DY 1h.1l give' air evldent·( "pelIl MlII 
U H alJowcd.t r,ove hi. ,,,ile. ...... if! hlle _ner, at the wirneltet for I 

bCl'll an "fila pnaiee_ to f .... wic.;. .. cro_ " if ".oll,iaed of P"l"fY lhall 
.Il . {or tbe priCoJler in upt&aJ caret W lie Ii lie c.j>jea ID the ume pcti.I1lK" forf .... 

• nll~d 1'pOil oatil. yc&. JonI u,.... "'tlliflll't IrIt. 
lene. P. C. ,. 79' there i. aec r. mada.. . {lrJVpotl ID io"iehncot, ~ it t. 
/ii.ti/l. jMri, for it, it beiac..mupp0tU4 ~ Ia all appoU. Cw •• , 3" t E ... 

yaa Gf pvI~. _i ~r. , ••• I N. 1 ,' ••• 
biook caCt, arrecorcl: Ice ,. "'-', (9 N.~ii" "'I' I'~.'. 5tr. 
~ka 011 e.&,,',IrW. r. ,. .. 11 , 
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JDation have heal d their tefiimony wjmout oath, whiclrpolIibly. beill~ 
fortified with concurrent e idences may be of fome ~eig~t, as io cafes 

, of rape, buggery, wi r.:bcrafr, and fuch crime~, ' which are praClifed 
uponohildren': vidt1Jupra, Part 1. cap. 24.p. 02 :& enp. 58.p. 634. 
~ Jupra, p.:27!l. () . . .' 

2 ·Hawk. p, C. ~b. XLVI. of evidence per t9t. Burn,"tit. evidence. 4. Blacks. Cc;>m. elr. 
~7. pa. 356, 360. See Index to Foner. tit. Evidence. Ovcrt.a6b. Wltnelfel. ~.Wilfon; 
~&. ~ enu~ontra'_ I. Wilron.B4;' I. Atll.. z,~ 

C HAP. 

Concerning evidence in writiog. 

DY the fratute of) Of 2 P. & M cap. 13. and 2 & 3 P. & M. 
il cap. 10. J ufiices of peace and coroner~ have, power to take ex

" ~o:iuiations .ofthe party accl,lfed, an~ ,informations.of 'he accufers an~ 
witnelfes, (the examinations to be without uaili, the informations to 
be upon, oath,) Jlod are to pill the fame in writing, an are to certify 
the fall?c to the next gaol-deli very. 

hefe examinations nd informations thus taken and returned may 
be read in evidence againll the prifoner, if the informer be dead, Qr fQ 
iick, that he. is not able to travel, and oath thereof ma 1 , c.:llti". 
wife not. 

But tben, 1. Oath mull' be made either ,by the juftice OJ;' coroner, 
that took them, or the clerk that wrote thelll, that they are the t;.<te • 

fubllance of what the informer gave in upon oatb, and what the pri
foner confe!fed upon his e ami.~ation. 2. As to the ex~ . ination of 
the ptifoner, it mutt be tellified) that he . ~ it fre!;ly witho'ut any me
nace, or u~due terror impofed upon him; for rh 'Ie .often known the 

[ 
8 ] prifoner difown his confeffion upon I is cxamiration, and h th 

~ S Jometimes b en acquitted againfr fucb his confeffion; "pd the 
reafoll why thefe examinations alld iuformations are allowable in evi. 
cence {under the <uEion above premifed,} i , becaufe they are judg.es 
of record, and the inform tions before them upon oath are a:~thorifed 
and lequired by aC\ of parliament, and th!!y are judges of tbe crimes 
upon which the informations are taken. 

Wtlfo forceably' took away Mrs. Pu'kring and married ber, and 
thereupon a teruporary aCt of parliament was obtained, enabling C0I11-

Jlliffion rs 
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(miffi rs therein nan1ed to hear and determine tbat marriage, and to 
di!folve jt, jf there were aufe: In that caufe Mrs, Pu(krillt herfelf 
WllS examined .touching the manner of the marriage, as a fupplemen
ral proof, ap.d'l"lied hanging ~he fuit, We{/h was after ind;Cled upon 

.. '1ihe fiatutl! of 3 H, '7'. fo ' this faCt for lony, anel it was moved, th't' 
this examination of Mrs. Puckring might be read in evidence againft 
tbe prifoner, bur it was denied. 1. Bccaufe it was a, ptocee<ling ac
(;ording to the civil law in a civil caufe. 2. Becallf~ that fuit was 
originally at the infiance of Mrs. Puckring and her own cauCe, and 
tbo ihe be according to the civil law examinable, as a fuppiemcmal 
proof, yet it was a eaufe for her own interefi, and therefore at m
mon law not allowable, . tho the c~mmiffioners that took the exam ina
tidn were judges confiituted by that which then was allowed to be all 

aCl: of parliament. M. 1652. B. R. 
A. commits a felony in the county of B. and Hi into the county of 

C. and there is tl!!ken and brought before a ju.fi:ice of pea~e of the cou • 
ty of C. where .11. is examined. and informations upon oath I:l.ken by 
that ju.fi:ice, tho the jufrice of peace of the county of C. had not all 
original cognifance of a felony c.ommitted in the county of B. yet 
thefe examinations anel informations being tranfmitted into the coullty. 
of B. where A. is indiCted, tnay be read in evidcnce againft him. Dalt. 
]ujJ. cap. Ill , p. 299:' for tho he hath not an originlll jurifdi ion of 

];!.f~ yl!t he hath a c~)flfequenti I j rifdiction thereof. having the , 
patty before him, and it i in o{der to the prerervalion of de peace. 

If a· jullice of peace takes information ill a cafe of higb [ 86] . 
• t.fI~fon. it feems thefe cannot be read in evidence upon an in- 2-

diClment of treafon, becaufe h gh treafon is not within that commie. 
fion, but it i of ute only, as anjllfq,rmation upon oatb, which they 
may takc,hl1o they cannot 10ceed upon it, for aU treafon is a breach 
of the peace; ~u 'lamen, if it be not allowable to be given ill 
evidence', ,.... 

Burn. Tit. E"idclJ4,~, Sell. II, of vrittcn evillen c. 
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C HAP. XXXIX. 

e 
C~n(erninl evidences requijite,. Dr alllJwed ;')y ad~ of parliament, ·anti... 

prefu,l1l.(>tiv~ evidence. 

By the flatures of 1 E. 6. cap. ] 2.5 E. 6 cap. 12. there ou~nt t() 
be two witndfes to an indidment of high trea{on, and tb fe 

, witneffes are to be fworn before the jury atfo upon bis tnal, unlef~ be 
,willingly without violence cOllfefs the fame. 

There two witneifes are fl:ill required, upon his indiCbnent, and it is 
:qot 'altered by the flaMe of 1 & 2 P. & M cap. to. wpich refl:ores 
the common law trial, but extends not to the indiCtment. Ca. P. C. 
cap. 2. p. 25. vide [upra, P(l.rt 1. p. ~98. 

A confeffion upon examination before a competent judge before in. 
didment is fuch a confeffiQn, as the fia ute allows. ,Co. 'P. C. ubiJUpra , 
and fo it was agreed in the cafe of Tonge and others, 14 Car. ~, (a) 
I Trone witners be poqtive, and tbeother witnefs isonly by hearfay. 

thefe are not two 1awful accufers within the fl:atute. agreed by all the 

[ J 
jl1flices in the lord Lumley's cafe Hill. It Eli:;:.. rited Co. P . 

• '287 C. llbi/upra againfl: the opinion in DJ. 99. b. Tllomas's ~re. 
but two witneffes are not requifite either uron the indiCbnent or trial 
oftreafons for cou,lllerfciting money by the exprefs provifio • tIe 

ita te of 1 f!J 2 P. & M. cap. 11. which direds, that ill illl treafons 
or counterfeiting or impairing of coin the offenders /hall be imlieted, 

armigned, tried, CQnviaed and attaint by {uch evidence, and in ftttfl • 
m~nnt:r as was ufed before. 1 E. 6. 

The words of the natute 5 & 6 E. . cap. 11. are "That no 
•• perron {hall be ipdiCteA, convided, or ah i t for any t1fe treafOllS 
4' aforefaid, or for any other treafons, that now be; or hertafter ill,,/l 

. U h, which (ball hereafter be perpetrated. committed Or done!, unlefs AI> 

" th<; fame off$!oder be thereof accufed by two lawful accufer~, &c." 
It may be conude ble, whether this aa extends to treafons rk novo 
~ade by aa of par~ialDent after 5 & 6 E. G. (h) 

Iffuch new trearons be\:,naCted after. as that of 5 Eliz. cap. 11. 

and 18 Eli,;. CIl}. 1. concer~~ clipping and watbing of coin, and aIfo 
1 May. cap. 6. whkh have ttl'is expreffion Oling ,hereof lawfully CGn· 

\ 

( .}S«KeI'9,.P,490 iMP."I.,.197. 
tlill 
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~ if} or attaint, accordillg to the dlle order alld eOllrfe 0 the law! of this 
rtttrn'i7JUlli fit}Jtr death, tSc.) there feems to bc no neceffit of tw 
witndfes ~pon tht! indietment or trial. 1. Becau(c, occ"dillg to the 
due o',-drr alld eourIe of the Igws feems to intend c~mmQn law (r:). 1!. 

~ut if there wei e doubt of that, yet iii thefe a:ts concernin coin tbe 
.. fiatute of 1 tS 2 P. & Atf. oJ. 11. enaCts, "l'oat all off, nfes con

CI cerning counterfeiting, forging, or impairing any coin current 
, within the realm, {hall b india 0, arraigned, t rieJ, onvia and 
" attaint by fuch eyidenee, amI in fuch manner" :lS hath been ufed 
" before the fiTO: year of E. 6." therefore, if the fiatute of E. 6. fllOuld 
be confrrued to refer to any funtre fiatute makiog trcafon, thcre will be 
the [arne rcafon to carryover the fiatute of 1 tS 2 P. tS Af. cap. 11. 

to the treafons enaaed againli i pairing of coin by 5 tS IS Eliz. 

... 

But yet, as t? other tl cafol1s, it may be very queflionabl , ( 881 
whether 5 tS 6 E. 6. doth a to this point extcuJ to trcafon 7. 

newIi enaaed 'lfrer, 1. BecauCe tho a former aa may oir a the 
proceedings upon a new offenCe ffi(lde after, (as the il:atute~ of IS Eliz. 
cop. 5. 31 Eliz. col . 5. concerning informers, 2l J oc, cop. 4. COl ~ 

cerning fuing informations in the proper c unty, and pleading the 
general iifue,) yet thi ' dOlh not in tmllillis extend to ofteo(e ' to be 
committed againil: fiatutes to be made, but only in an oth r trcafon 
hereafter to be committed (d). Z. Becaufe moil: commonly in the 
aas, that 'after 5 tS 6 E. 6. cll :lCled new treafons, if the P,lI }iame t 

intenct&r.two lawful witnelfes,_it moil: COin. only exprdfcth it a ' 
cordingly; qutZre, for 1 tS 2 P. tS /vI. tap, II. fccills to icnl'Orl, th '! 
in new treaCODs concerning counterfeiting f()leign coin made curro! 
by proclamation, there would have b 11 a nee ffity of two witn ( c 
by the-fiatute of 5 tS 6 E. 6. and .tberefore pro\,jdes againfr it. 

By th fijte of21 Joe. ('"p. 21. the moth r ofa bafiaruchild con-
" cealing iJ's deat all Cuffer a in murder, un\e~ ilie prove by 0.1 

witnefs~hat the child was born dead; this fbrme flands y t cootinued -" ( rl not rce why tbere general w. rds 
/bou! conlinecl onl)' to the ,"m"'." /Q'W, 
rlllee th, lawl in the plural Ilumbet du • 
~ully exprel., and fcem moll llatur~lIy 10 
~n lude all tb 1 • .." of the I.nd, whl tiler 

n.n or ./IatMIt. 
(a) 'he lIatule of 5 f!I 6 E. 6, feenu ,x

"nfl} & ill cr"",jr.;: to extcrd Q tr~.fonl, 
li'cb !hould be lIrttrwar s eJ. d; what 

Ife can be tlo< til JIInp; 01 th~ otds, "":I 
IILtr t, 10111, Ih"t "'All br, dT "'P'" jh I 
j " ror thefe walCh ... nuot Ie fumbly be 

VOL II. S I 
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among many others by a dauCe in the latter end of the aCl for relief f 
of the northern army. 16 Car. 1. cap. 4. (*) until by parliament J e 
otherwife enaCled. 

1 he indiClment tQ put the prifoner to this p oof by of\'! witnefs, that 
the child was dead born, mull: contain this f'pc!cial matttr, that t~ 
Frifoner was delivered of a child, which by the laws of the kingdom .. 
was a bafiard, and that it was born alive, and !hew how (he kIlled it. 

[ 
8] BUl the indiClment need not alkge that lhe concealed it, 

2 9 but it mufi be proved, upon evid,once, (d) if advantage 0 
taken of this fiatute againfi her. . 

. he i ndiClment doth not conclude colltra ormam flatuti, for the 
ftatute only dircCls the eyidenc , wh re the cafe is wirhin it, but 
created not a new crime. (e) 

1f thete be no concealment proved, yet it is left to the jury to in
quire. whether !he murdered it or not, by thofe circumll:ances that 
occur in the cafe, as if it be wounded or trort, f.!ft: . byt it doth not put 
}l 'r upon an abfolute neceffity of proving it horn alivc by one witnefs. 
nnd fo the evidence fiands qut as at common law.' 

1£ upon the view of the child it be teIl:ified by one withers by appa. 
rent probabilities, that the child was not come to it's d~bitum pordls 
tl!1lPUS, as if it have no hair or nails, or other circum fiances, t1 is I hav 
always taken to be a proof by one wimefs, that the child was born 
aead, fo as to leave it ncverthelefs to the jury, as upbn a common 
law evidence, wheth~r ale were guilty of the death of it o. nGt. 

! In fome cafes pl'cfumptive evidences go far to prove a perfon guilty. 
tho there be no' exprefs proof of the faa to be committed hy him, but 
then it mufi be very warily prdfed, for it i better five guilty petfohs 
filould efcape unpunilhed, than on~ innocent perfon ihonld die. 

If a horfe be fiolen from A. a~d the famE. day B. be foun upon him. 
it is a firong prefumptioll that B. fiole him, yet I "rtmem r cforo 

very learned and wary judge in (uch an nfiaoce B. 'IS cd, emnod 
and executed at O¥forJ affifes, and yet within two affife$~irer C. 
being apprehended for another robbery and conviCled, upon h ) . udg. 
ment and executi~, confdfed he was the man that fiole the hone, 
and being clorely purfued cfired B. a firanger to walk his horre ,for 
him, while he turned aU 'upon a neceff'ary occauon and efcapedi • 
and B. was apprehended wi . the hone, and died innocently. 

(-) YJe 3 C.r • • ; cap. s. \. u. jn ,. 
(j) 1£ 110 intent to cOGccal. it is (ot 

lIIurdtr within \lie Ibtlltc, tho no body 
l 

were prcfcnt at the timc of the ddi"ety. 
KrIc 33. 

(e) Sec Atsn D~iJ·. c.f~, K41. 3~ 
1 would 
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__w_ould never conviCl: any perfon for flealing the go~ clIj"./dam 
zgnoti merely becaufe he would not give an account how he came by 
them, unlefs there were due proof !Dllde, that a felony was committed 
of thefe good . 

.....-.J would never convict any perfon opmurder or manfiaughter, unlers 
the! faa were proved t9 be done, or at leaIl: the body found dead (fJ, 
for the fake of two cafes, one mentioned in my lord Coke's P. C. cap. 
104. p. 232 ..... Warwickjhire cafe (g). 

Anoth'er that happened in my remembrance in Staffor4fhire, where 
A. wa long miffing, and upon flrong prefumptions B. was fuppofed 
to have m\lrdered him. and to have confumed him to ailies in an 
oven, that he iliould not be found, whereupon B. was indiaed of 
murder, and convia and executed, and within one year after A. re
lurned, ing indeed fent beyond f~a by B. againfi his will, and fo, 
tho B. jufily dcfcrved death, yet he was re-.uly not guilty of tha~ 
offenCe, for which he {uffered. -

But of all difficulties in evidence there are two forts of <..rimes, that 
give the grearefi 'difficulty, namely rapes and witchcraft, wherein 
many times perfons, are really guily, yet fuch an evidence, 3' is fatis. 
faCtory to prove it, can hardly be found ; and on the other fide per
fons really innocent may be entangled under fuch prefumptions, that 
IPaoy times c~rry great probabilities of guilt. Tutius fernp" eft "rau 

.izJ tquietando fJ,l({lm in psmimd(}, e:r parte mifi"'Drdi~, quam e)t parte 
jlf.liiti~. 

See :z Hawk. P. C. ch. 46. eea . .p'4i' 

brought another child u like her in perroo 
and r.:arl II he co Id find and apparelled 
hC,Iltlte tbe true child, but on examinatioo 
the was t und not to be the true child; 
upon thefe prefumptiolll he was founcl 
gu ilty and executed r but the truth w ... 
Ihe child being belten ran away, and "'" 
received by a finngc:r, and afterward., 
wheo /he QlJle of a.:e to have her land. 
c.ame and demanded iI, and WII ditetUy 
proYCd to be the trIIe ,hild. 
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Con/l rf/illg variance be/ween tire indiCtment and f'videll e, and wh 
tIle evidence proves the indiCtmcnt, and wherl 110t. 

I F A. be indicted, that the udl: of Ju~v 21 Car. 2. he . fobbed or 

lDurdcrd B. and upon evidence it appea s, that it was committed 

. nother day, . or another year, either after or before the time laid in 
the indi6lment, yet tbis proves the iffue for the king; only it is rcqni • 

. fite, if there b() an efcheat in the cafe, and that the felony were com· 

mitted after the day laid in the indiCtment, for the jury to find the day, 

b~caufe the relation of the efcheat to avoid mefne grants and incum

IIl'ances r lates to the time of the felony committed ::;2 Eliz. per ollines 
jl!llic' Co. P . C. cap. 104·. p. 230. < 

If ..A. be indiCted for a robbery or murder, apud A. ill com' D. if it 

were committed in anoth r county, regularly h ought to be found 

itO! gwity, becaufe regularly an offcnfe of that nature in one county 

; . not prefentable out of the county where it was Gone, but tho it 

were done in another viII in the county of B. y t he is to be found 

guilty, for the vill is not material. 

If the evidence in munleJ differ from the indiClment in ./pecic mortis, 

f 

a if the indiCtment weI' for killing by poifOl;, and he evnwrce be . 
of killing'by {hibbing, it doth not mail tain thc indiCtm nt. 9 Co. Rep. 
67. a. Macl.:ally's cafe. I • 

But if the indiCtment were for poifoning with one kind of poiron, 

and the proof be of :l11other kind of poifoll, or the indiCtment be for 

killing with a fword, and the - vidence be of killing wr~ a Haff, r 

·jlh a gun, it maintains the inuiClment, f, r t c mm e!fcCtual 

word in both i perc:dJit: vidr 9 Co. Rrp. 67. Q • .J <I cl ::,'8 cafe. 
C,. P. C. ctip. (,2. E. 135. ir Thomas O'lltrbu'is carl. (0/ : .... ,. 

1 ] And the fame law hold in relation to the ac 
292.. fuch prill ipals, and with the fame difft:J'eIlce. , 

to 

If A. B. and C. b indiCted for the murder of D. and 't is I.·;d in 

a11e indiCtment, that A. we him the {hoke, whereof hc died, an 
that R. aDd C. were P'lEft 's, all:l(ilianlfS {5 IIbmantes, tho upon the 

e ide nee it appears, that B. lone gave the frroke, whereof he died, 
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and A. and C. were prteJentcs, au,,·iliantts & ahettalltes, it maintains 

10 iCbnent, for they are all principlls, Mackally' cafe, uhi fu
pro. (h) 

If .A, and lJ. be -indicted of the murder of C. :t?d upon the evid 1 C 

ppears, that .d. committed the fa~, and 13. wa not prcfent, but 

""as acce{fary before tbt: faa by commanding it, B:OlaH be die· 
charged. 26 H. 8. 5. 

If.11. and B. be indicted as principal, and C. i indid:ed \lS acceIf;lry 

to both after the fael: done, A. and B. are cOflviCl-ed, or only.11. i 

convicted, a111 upon the evidence againfl.: C. it appears he W ' s a ~ 

c{fary only to A: it maintains the indiCtment. 9 Co. R 'P. 11 9. Q. 

lord Sallchar's ca£ per curiam. ( c) 
.d. i indicted for murdering B. ex lllalitiJ pramgitata, viJell e of 

malice in law, as killing an officer or watchman ill the exe llli n of 

his office, or killing a man without any provocation maintain the in. 

di&nent, beca~fe the Jaw interprets it mali ce. 4- Co. Rep. 67. h. 
A. is fpecially indicted upon the fiatute of 1 Jac. cup. S. for fiab. 

bing B. Jlot havjn~ a weapon wllwn, nor firicken firfl:, contra fOnl,am 
flatuti, upon the evidence it appears, that the perCon kild fl:ruck firfi, 

yet it is good evidence to convict A. for manllaughter. H. 23 Car. 1. 
Earwood's cafe. (d) 

So if A. be indiCted for petit treafon for killing hi mafier fe/onie?, 
_ proditorie, Of ex malitill fua prd:co!itat«, tho he were not hi malt r, 

he may be found guilty of murder, ( e) and ho it were not ex malitia 
prtecogitatt1, he may be found guilty of manOaughter, l'tld not guilty 
as to the petit treafon; and fo I have known it rul d oitenthnc), 

o if a man b indicted of burglary, and quod ftlonic~ E!J [2.93] 
/;urglarittr c 'Pit bO,la, E!Jc. he may be acquit of the burglary, 
amI foUl guilty df GmpI elony, iethe evid nee rifeth uo higher. 

So if man iutiicted of murder fx malitia prd:cogitata, an .vi· 

r the killing upon a {udden falling out i a good evi-

-M!~t!·'Tpr ve him guilty of mantlaughter, and the jury ought a -
, ~Iy to find it, Plow. Com. 101. a. Co. -Lit. 282. a. AmI {e 
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CDncerning tlze c!emeanor of tht Jufy~ end how their v 'rCli~ is l~ 
, • , j 

gl'V~n. 

AFTER the arraignment of the prifoners, ana tbei~ t>leas of not 

guilty received and recorded, the !heriff returns tbe parlnel "f 
the jury, the prifoners are again called to the bar, and the jury .being 
called, and appearing the prifoners are told by the clerk, that thefe 
good men now called and appearing are to'pafs uti0n their lives and 
aeatbs; therefo~'e) if they will c>hallenge any of them, they are to do 

it before they are fworn . 
If no ch!llleng~hinder, the jar~ ate commanned to look bh the 

prifoners, and then cverally t,\Ililve of them, neither more nor lefs, 
are {WOI'D, You ./hall weil and truly try, and tru~ d,'livertmet make be

tween our jovereign lord the ki,zg and the prifoners , at- the bar, whom yoU 

/hall have in charge, [t:lnd trUl vmiifl give] according to Jottr evidence. 

So help you God. 
After tbe jury fworn proclamation is to be rtlade, c· Th,nt if any 

f' can inform for our ldrd ,Hie kibg againit the prifoners at tbe bat. 
" Jet tbem come forth and they /hall be heard;" then be prifoner~ ., 
r are called fucceffively 0 the bar, firit A. and he i'S"Com-

294] manded to hold up his hand, the indi8ment is repeated, 
•• To this he hath pleaded not guilty, the iifue is to try, whether he 
" be guilty or not guilty; if you find him guilty, you iliaR fay (0, 

ae an(inquire what goods or chattels, lands or tenements be had at 
, "the time ' of th~ felony or treafon commit ed, or at any im:e after. 

" And if you nnd him not guilty, you !hall inqu' r whet he did 
., fly for it, and if you find,' that he fleq f!Jt it, you ~t.i ire of 
•• his goods and cha~cls, and if you find him not guiltf, an~'·IIl" I'.~~-
!If did not fiy for it, you !hall fo and no 'more. Hear your evi " 

I have fet down the clerk's charge to the jury, becaufe it co taiD 
the effea of their fnquiry. 

Tho there be twenty pri 'ners at the bar for teveral felonies, an 
the oath is general to try een the king and the ptifoners ~t the 
bar, yet the jury is to inqulr' of no more than what they are parti
cularly charged with, as before, and therefore, tho twenty have plead-

ed, 
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ed, and ftand at the bar when the jury is fworo, et the court ma 

y at any number of the prifoncr, and fo the jury frand charged 
with no more than what are thus particularly charged upon them . 

And when,.they go from the bar, and have br~>ughl in their vcrdiCl 
ching thefe aniculars thus chal'g upon them, then, if tIl fame 

jury pafs upon the remaining prifoners, yet tbey are to be called over 

again, the prifoners reminded of their challenges, and the jury fworn.. 

dt 110VO upon the trial of the rell: of the prifoner • 

For in law the jury is Qharged with no more than thofe, that have 

their indiCtment and plea o( not guilly, aod evidence concluded :lg~ Il: 
and for them b fore the jury, tho poffibly all the prifoners, that have 

pleaded, frood at the b ~, wheo the jury was full: fworn ; und thi i 
the conll:ant courfe at Nrwgate. 

By the antient law, if the jury fworn had been ooce p' rticularly 
char-ged with a prifoner, as before is !hewed, it w. commonly h Id 
they mull: give.. up' their verwtl, and they could not be clift harg d b -
fore their verdiCt given up, anu fo is my lord Coke, P. C. ) 
cop. 41. p. 110. and this is dle reafo~ gi~E. 3. Coroll. [Z95 
~49. why after the plea of not guilty, and the inqu fi charged, the 

prifoner cannot become an approver, becaufe the inqucfi thall not 

be difchargt:d; but the book at large, viz. 21 E, 3. US. a. mentioll 

not the charoing of the1inqucfr, but the plea of not guilty nnd rhe jury 

at the bar. Co. L it. 2Z7. b. But yet the contrary OlJrfc hath 01 a 

lo ~g ilme ~btained at Newt0te, ~nd uothing is mor orclin, ry than 

after the jury ~ and charged with a pri{oner, .nd vid nee given , 

yet if it appeal' to [he court, that fome of the evid ICC i ' kept ha k, 
or taken off, or that there may be a fuller difcovery, and the o£I'enf, 

not rious, as murder or burglar , and that .the evidence, tho not fur. 
ficiem t convic the prjCon r, yet gives the court a great and Il:rong 
fufpici of ' ilt, tht: court may c1ifcharge the jury of th\) pri .. 

[one mit him to til! ~aol for father evident:e, and a cordingl 
. l1a ' . !! n praC1iied in mo circuit& of England, (oJ for o[herwi e 

') A"d (0 it wu praaifed in "'bitt
"4" cafe In tTearO", fcc Silt" 'l'r. P.l • 

• 1. p. 7 '0, 827. s,.,. .lro Ktl. 41, p. 
But the .eafoD j:IYU' fl>< thts pratlife, it it 
'Were I.w) (whIch y t without I.) c priCoD. 
cr', conlCDt i. un ,'.rrantl'd br antient 
lUI,C; ..,id. 3 Co. /Ilfl. 1'0. (;" Lit . 227. b. 
1.4"". 103' R'!J!lfl . '~. Sial. 'l 'r. 11'0/. n. 
"'51.) f"_ to ho1el u iI/oII;:1 iD behalf 

Jnany 
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many notorious mmders or burglaries may' pafs unpunilhed b 
a(xjuittnlof a perfon pfO\), bly guilty, where the full evidence ~l'!"S"'.g

fearc:hed 01.l or given. 

If after the jury iworn and departed from he bar, one of them, . ( 

viz. A. wilfully. goes out of tpwn, wherfhy Qnly eleven rema: . 

thefe eleven cannot give any verdlCt without th~ twelfth, but the 
twelfth iliall be fined for his contempt, and that jury may be dif-

[? 6] charged, and a new jury fworn, an new evicience given •. 
-9, and {he verdIer taken of th« new jury, and thus it was done 

hy good advice at rhe gaol-delivery at H.~rtlo,.d Aug. 15. Car. 1. iu 
the cafe of Hal!(coJll the d~parting juryman. 

And fa it is nfual at the gaol-delivery a~ Newgate. if a jury he 
charged with feveral pr-:ifoners, and the conrt find~ by probable clr

c.U1nO:am '~!hat the jury is partial te,> one of ~e prifoners, the court 
may difcharge the jury of that prifoner, nnll Pl,lt hilT\ up.on his trial by 

anoth jury, and this is ufed a1fo in other circui.ts ~ (*') . 
Up911 110t gJlilty pleaded twelve a~ [worn to try tht; ifi"ue, ~frer t~e;r 

c]epartw'c A. one of rhe twdve leaves his comp~ionsl ~hich being dif
coyer.d to the court, by canfent of all parties B. another of. the pannel 
is fworn in the place of If. and afterwards A. returns te hi,s company, 
which b ing mad~ known to the court, A. is called and examinl'(~ 
why he departed, he anfwered to drink, and being examined, whether 
lle had {poken with the defendant, denied it upon his oath, where
upon 11. was difcharged from p;iving any verditt, and the ~diCt 
taken of If. and the other eleven, and A. fined for his contempt, 34-
E :~ . q/ficc de Court 12. in trefpafs. 

If thirteen are by miftake {worn, the f wearing of the Iaft of the 
thirteen is void, and the other twelve {hall ferve. 

If only cleven be {worn by mtfiake, no verdiCt ~can b~ taken o~ 
t1 c elt:\'en, alld if;t be, it is ITor; an,\ {o in a pr cut if 

twch'e be recorded f worn, no a vermeut I \::s, 11 t Qne 

L"lIlb' Juj!ice 395. 

litho in tb t c;;l.f~ th jury were Dot {worn, 
"ud the pllfouer u'l;ed, t he had w,t_ 
ndlN, \\'ho c.<lIlld not ~c i': lown \ill night, 
in " hich cal\: It wa' rt.inly in lh d if. 
c,rtlon 01 ti,e court to put It off ° not. 
, 'aU 'Tr. fT./. Ill. p.630, 631. It 'th 
Jw (ver been f,llee llOldcn for law, t10 a 
jUly omc charged in a capital cafe cann 
be diftl!. fl:ed, ttll Lhey have: given the 

.. 
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The' uftices at common law may upon a ju£\; caufe remove a juror 
r e is fworn. 20 H. 6. 5. fl. 

\ hen tbe j~rors depart from the bar, a bailiff ought to b fworn to 
keep tbcrn tog;ther, and not to fuffer any (0 fpeak with th~m. 

fter their departure they may de(jr~ to hear one of the witndres 
again, and it iliall be granted, fo he deliv<;f hi renimony in opel\ 
court, and alfo they may defire to propound quertions to the court for 
their iiltisfaCl:ion, and it {hall be granted, fo it be in open court. 

The jury muO: be kept together without meat, drink [297J 
fir', or candle, till they are agreed. 24 E. 3. 75. (b) Cg. 
Lit. 227 . b. 

]f tI ey gree not befo ~ the departure of the junices of g o]~de
li very into another oumy, the fhe riff muO: fenc1lhem along in crt . 
and the judge may take and record their verdict in a foreign county 1 

qurere, whether in fllch cafes the feffion may be adjoumeu before the 
verdict taken. ~,;) AJliz.. 6. per Scot. 41 AJliz.. 11 . 

If Ih~re be eleven agreed, and b~t one diIrenting, who f: ys he will 
rather di~ in priCon; yet th!! verdict {hall not be taken by eleven, no 
nor yet the rcfufer fined or imprifond, and therefore where fu 'h a 
verdict vyas taken by eleven and the twelfth fined and imprifond, it 
was upon great advice ruled the verdiCt was void, :tnd the twelfth man 
clelivcnl, anc! a new ve1lire awarded. 41 AJliz.. 11. for men are not to 
be forced to give their verJi¢l againO: their judgment ( ) i 'lIidc P. 
20 E. I': R ot. 'j.~. Norf. coram rege. . 

/' 

In 
6, ft recorded, Robcrtus d. Hal b rin c fsf 
.m/itS ali, prte' tr .dulphurn filium i nit 
diellnl}" " /uTolU(nlllmj •• "" fSte. Ind Ihen 
{oll,t>ws the ditt.", of the lwelfth EI fr",~ 
d,Ei1t1 Raduiphul jiliul Simoni. dicit /.p, ,. 
jac,.amtnlum [u"/1I, fl1r. Incn follow. the 
j udgment, Std ,/"ia prtraini unate;", cM. 
COl ail", f!f 1mi i tlieunt, 'fuM prn:tlilJItS 
db." ~ t ttltjia fua pr#difla ._jul ju, h •• 
btant ItI/tnd, £:!fe. Uf •• 'C.njderlil.", ( , fU~ 
p'd'tlie., obbol fd /utctJI.rtJ fui lent •• ' p, dI· 
die" tln.mtnta cit e#,.,. m , t rltIUU', ~ •• 
Placila coram juR.c ' itinenut' ill com' Lin. 
'.!I/ anuo S6 Hu,. 3~.R'I . 29. ill do. U, 

III an aair. of novel d.ll'cmn IJCtwtCA 
Wt/lio", To ~jlr4m plain" ,and Job" Silflnul 
and olb. s delclldlllll, b the whale 
jury co Itled of onl)' c1cvnI, teo {(luad foe 
7r~r ,and one for Simen,l, lAd bOU1 
verdi, ,arc recorded in lhi. manner, De. 

rali oitlllll, 9,,)d, t:D' e. U ""lte/",1I1 
j.,. rum, JciliuJ Johaonc, Ki~ tireit, f!!J',. 

", ~~jJ (lia, 1II~;W I~ ! atlu j.rll/mllll JJ./J. 
. d •• 

I 



HISTORJA LACITORUM CORON~: , 
In capital caufes, whether upan indiCtment or appeal, no v~dicl 

can be given by defaul t in the abfence of the party. 16 AjJix. 3. 

[ 1 ;But ihhe prifoner hath 'pleaded to the country, and wheQ' 
~\99 he is to be t;ried will fay nothing, 'et no Fenarwe ill all be in: 

fliCted, but the jury {ball be taken. 15 £. 4. 33. P. 
Now touching the giving up of the~r verdiCt, if the jury fay theyar" 

agreed, the court mayexarnine thbID by poll, and if in truth tbey are 
not agreed, they are fineable. 29 Affiz. 2 . 40 Affiz. 10. 

If the jurors by mifiake or partiality give their verJiCt in court, yet 
they may retHfy their verdiCt before it is recorded. or b advice of the 

court' 

dum tjt, 'I",d praoaiEluJ Willielmus mup.ret 
fiifi""'" j«Ilm d. pr~diElis t,nementis Ylerfo' 
,roldiR .. joh'Mrm f!t "lio, ptr vifu", reo 
cognitor"", f!t dllm" n" qUiI tllXtfnttlr per jur' 
"II dUGS ",arcIl' f!t Johannes f!i ali: in ",i. 
/!,icortlia. PaC. 14 E, I. Rot. 10. coram 

Jlc~~ 1ike praElice is fuppofcd in the cafe 
'IIere quo a ,by the author. Par. 20 E. I. 

Rot. 43. , orllm rtgt, which was thuf, Mar. 
,;" 'Fit,;.Ojbtrt recovered feiGn of certain 
lands, ffh. in Wejl-So.,erl4" ~gainR the prior 
of B.IItttlyt befote Jol1ll de LO'lJttol and Wil. 
liam tll l'tIi~am, judges of .ffif. in Naif./i 
fIJI/I' 16 E. I. The prior aftCTward. com· 
plained greatly, that injuRice had been 
clolle him by LOCJelol at tbe !aid amfc:, and 
thereupoa the bifhop of Wi",btjler and 
Gthe" were or~ertd -10 hear the matter 
and do junice to the prior. Upon this 
Lw".1 ~nd Pagthttm were coiled before 
the faid bifhop, tete. and the prior objeEled 
to LoO/ttot, .. ~ubd lieri fecit falfam ire 
.. rotulationern II) rotul i. fuis, & contra. 
0' riam vercdiao Juratorum affifz praedic. 
~ -He, &c. &: boc paratus ell veri6care per 
..... przditlo. jurator." qui omne. funt fu. 

.. 1\ pe,Ritc., &c." To which L.vuot nd 
l'IIgrham replied by jullif)'ing themfclvc. , 
land. infilling, " QuOd ben~, & rite pro • 
.. ccfferunt ~d captionem illius .!lif." onde 
.. vocant recordum rotulorum fuorum , 
.. &c.I ' ro which the judgment pronounced 
l>y LWelot .. entered in the fnllowing 
manner, .. Et qu ill per pra:di8um affifam 
" conviElu'm [compertum ) fuit, quoJ. Ed. 
... rituJ, de quo pra!di~us Marti~ $ exivit, 
it fuit liber homo & '1lber", conditionis; 
.. & quamvis ipfe E dricuJ, & exitus de 
.'-ipfo provenien tenuHTent d praedi80 
., P dore • de praedccelToribus !is, tene. 
,. mcnt3 fua ill vilJenagio, ac pe 'lliI"na 
.. fervitia, hoc cis non przjudic • qu,) 
.r minus corpora [UI lint liben; c 'lood 
CI nulla prafcriptio u:mpori. potell libe. 
It. rum fanglllOcm in ftrvitutcm rcdu ' re, 
It ilico ' coulidlr tum ell, quod pr~d{ UI 

" MII,ti"", recuperet inde fe iuoam fuam, 
"&c. E\ Y.hanntJ de ,l'yu';'!l unul reo 
tI cognitorum przfat;e allif"" pro co quOd 
" in vered itto przfata: ar" fz, nan'and., 
" illud vcrcdiElum, contrariu. fllit omni. 
" bu. aliiJ recognitoribus, narr~nco aliud 
.. quam in,ter illD.l fu ' provifum, flcut pcr 
" exarni natlont:m co um conviaum lcom
" ~'tuml fuil, -&: manucaptm en pcr. &c . 
" ,dco ipre & m3lluc'ptorcl Cui in miferi. 
"cordia. Et pn.c~l'tum ell vic', quO<i 
" qpiat pr;a!dictum J. de Pykering, & fol
" vo, &:e. ita quod habcat corpu, ejus .pud 
u Kt~tefQr(l, &C. "d facieDdam redempti. 
" on ern fuan) pro tnnfgrelflone przdiEla." 
The bilhop of W.1W'O" and hi. fellow: then 
proceeded to examine L o'U"o' alld Rille. 
ham touching the faia judgment. .. Et 
.. quia ill conlidcutione f'Uper verediflo 
.. prim", allif",comperl:lm ell, quod J , d ;;'" 
" Py k<ring unus reeogni torum przdifl", 
.. ollif"" narraudo illuo veredl Elum, con . 
., truius fuit omnibu, aliis recogni toribu. , 
.... arran do oliud quam inter eos fllit pro • 
" vifum; &; niehil de ilIo contnrio in re
" cordo pr",di80 fpecilicatur live decla • 
.. ratur; immo quod vercdiaum caplum 
" fuit &; reeeptum, ae Ii omnes de uno &: 
" d,e eodem .[tnfu fuilTcu in vered iti'o 
" przdieto; nee etialll vo 'diCtum ipfo
.. rum undcoim d'ti,',: " \ur Gv oecificatur, 
" kc. nt!e duodeeisnu u " tcim fUlt 
I feparatus, nee exam:; all:. •• fe; nee 
"uDdecim duod.cimo fue t) ... - ' 
" nec pcr fe .xamioali $tc. pr 'fo o,i, tjI 
" in t"li (aJu; &: lie ex Gontnfllt ' C 'ao 
" fubf.cu~um fuit judicium nol'\ <IIi Gve 
" confuctudioi regoi confooum,.!vldetur 
" maniicfie, quod recordum iHud .. " eft 
.. pl.nutll~ feu per eaum, in hoc c.fu, 
" ~oDcordaLUm ell quOd affifo pradi8a 
" re-cxaminatur, &:c." Upon this the 
Iherilf was orderd, quOd veoire raciat hie. 
&c. rccogoilorc. aJIif .. praedi8z, & quod 
{cil e faciat Mt1r:i~ to appear at the lame 
day ~ audiendum, &C. "PoRea ad pr~ 
u iIlallJD diem vcuerunL fCWil1itoru af. 

o ~6~ 
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t rt go together again a!1d cor.fider better of it, and alter what they 
e e ivered. Plow. Com. 21 L h. Saundn"S cafe. 

But if the verdia be recorded, they cannot retra~ nor alter.it. CtJ. 
Lit. 227. 7 R. 2. Coron. 108. 20 AfJiz. 12. 5. H: 7. 22. b. 

1 a cafe of felony or trearon .he verdia murt be given in open court, 
and no privy verdia 'can b given. Co. Lit. 227. b. Co. P. C: 110. 

If a man be arraigne4 upon an inqudl: of murder or manflaughter 
cakeD by the coroner, and be found not guilty, the jury thaC acquil3 
him ought to inquire, who committed the faa, and that ihall rerve as 
an indiament againfl: that penon, that the jury find did the faa. 

II lifz przdiche. Et quia prll:diEli J.b .. ". 
j. fttt & Willi ,/ .. II, aliud rccl) rdad f~c,unt, 
.. qulm comperlum .Euit per recordum ro
" tulorum iplills ".banni,; & edam quia 
•• jllrator.: ptaediAi minul fufJicienter 'fuo
.. runl examinati fuper articuli. pr.:d iClil , 
" lieUt patel In ' recordo "rsediao; it~rato 
II fuerunt juratol'C' JlIioati, & ex.minati; 
"qui dicunt fuper facramentum fuu m, 
"quod pr:t:d ielu$ M .. rtinu, fu it vlliallus 
" iptiul Priori. die quo .,jeelul fuit de prae. 
.. diai. n:ncnjenti •• '&c. Et lluia com· 
.. perturn en, &c. 6< qll d Prior ad pnc
.. diElam alliram coram pr;erati. J. & W. 
" rdpondebat per ballivum fuum, qui qui. 
" dem ballivus non potuit deducere in ju. 
" dicium jUt rangulnis oalivi 40mini fui 
"abfquc pr;denti' domini fui, &c. IC 
.. etiam ' in fupradil}1J recordo qu/ld nulla 

_ , " pr;efcriptio longi temporis porefllibcrum 
" fanguincm in fcrvitutem reducere, quild 
.. omnino falfum en, 6<0. videtur, q~d 
.. judicium '1, de [PUll.t .rMncum ell; 
.. ,d./I conlideratum ell, quod pr;1Cdiflus 
" Prior rehabelt przdiEta tcnementa, Ita 

• "qu/ld omnia lint in eodem /l:atu, in quo 
•• fuerunt ante captionem prz:ditlz mr.,." 
AftCTWllrd. by writ of error the record co
ram epifcopo Wi ~t.n and fociil fuis ~udi. 
loribu. quereJ rum was brought coram 
rege, alld till Fin". OJbtrt alligncd for 
enor, tba e hlld .n..CTed feilio 19ainll 
the fai d. ior ,", .n groll'o verediElo Tuper 
.. dllfei " Ii' urn legem communem; 
• ,. fine brevi regis inde ei. di. 
.. reCio, fine aliqua przmunirillne ipfo 

r 0 rile &ai, contra legena COl 'Ou
., oem ipfum a prcdielo tenemento abjll
.. dl truD~, & contra lenor m Ma~ 

domini regia: icit infuper, quOd 
d ' i aud ito~s veniref~ runt corlm 

.. cil jllratores przfatc ,Ilir;e in forml Ctt. 

., lineatioDiJ, ok ipfol jurlllJre. per hcra. 

.. II'.Cftbl!lI fuum Uc::xanW;a.nuDt 6< .dmi. 
,,44 ScrUG& 1fCRcl au. eQrlilll COIIUV iUlil "Co 

" redi& per ipfo. prius prcnuntilto; un
.. de dicit, qu/ld in hiil & .liiacrntum eft. 
" &c." To thi. t~ prior replied, that 
tbe faid MdrtJII bad been" Pr.:munltul pet 
" breve. quod yocatul {<ire I"ti." & quOd 
" pr",d iOi .uditore. habuerunt plen m pe>
If tefiltem, elm pcr breve domini re~i •• 
" qulm per fpedale przccptum dom,ni 
.. regil, ad corri&end recorda jufUciario
"rum vitior. & erronta inventa & hoc 
" fatis conll" domino regi & ipfu. conli. 
,. lio, & 'JuM pr .. diElus Marti.,tI on ~ 
II cupeuvlI p r grolTum .eredi,suln; qui 
" non fuil ibi vercd itlum nili talc, qu Ie 
" imperfeelum, qUill per xl juratoru ca~ 
.. tum I " quod pr.,ditli audllore. non Id. 
" miferunt contnrium verediElum pnori 
" ve,ediao, quia verediaum priill captlJrIl 
" co ram J. d'e L-mt fu lt tale, qual 1m. 
I, perfellum, & Gontra legem terrill captum 
.. per xi juratore., de lUlU fanguini. ultra 
" tempus li.nitatum; fecundum vcredic
.. tum ma~i. dcberet di~i /'Ipplctio pTiori • 
" vcredia, defta/vi, qu m e.d~m contu • 
"riori." To which Marli. rejoined. I,d 
inlilkd, " Quod prz:diCla amra fuit plena 
" k"J>trfdU coram J. de Lll'lltW & focii • 
" {Ull j ullic' capta, &- hoa li,ua, cxpreC 
" ... c dem recordo, ubi diCit 'jura'; Ji
" t1I.t, /!cc. Et qu d ipfe recaperayit pr 
" dina tencmenll pcr groffum vercd,aulIl 
" przfaLlt al1Hz:, petit judicium, Ii pre. 
" diCtum grolfum veredlaum fuper dllTci. 
.. {rna pr:J:ci." hal Iliq'lo modo {ceuD
" dum legclIl & confucludinem ,egoi A ... 
" :Ii" debet acipichillari, ab(que brevi I&c 
.. auinaA. &C. 

The jud~ nt in thi. cafe docs no~ Ip_ 
ptar, but It {bou fcern. that the trafOft 
why the record of the verdlt;l i. ( id to be 
imperfc WaJ not, bcc.ufe all the twClw: 
did no' gree, but ~.ure the: Jil!_ .".h 
fUt p' tis were not dl/hnCUy fpccllicd I 
Iceo' d Incb il decbred to IN: the .r~c 
ill r It ~ fe, Ir I tnIIfil tft ill filii ~ 
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Bot it is held, th:lt if a man be arraigned upon an indi8mentfoond . ~ 
by the grand inqueO:, atld be acquitted, the jury {hall not make In l 
further inquiry. 14 H. 7.~. b. 13E.4. 3.v 37,H. s.B.emn: 117. 
11 H. 4.93.0, B. Corlm. 32. 21 E. 3. 17. h. B. CorDr, 39. 

But Curely the antient law WdS otherwife, and that tbe jury that ~: 
quits, whether .upon a prefentment, or upon an indi6'l:ment of homi

cide, {hall be chaeed to fay, who did the faa:. 37 A./Ji'Z, 13. 
So if a man be i-;)di&ed 'de mo"te cujuJdum inoli, the inquefi: Ihall be 

chargecl to tell the name, if they can. 2 E. 3. C~ron. 159. 

A man is indiaed of robbery ana acquitted, but it appeared to th 

court, that a robbery was done; bur the prifon l' not guilty, and ther -

fpre upon the nature bf Wituh!fJ.cr the court compelled the jury to 

preCent who did it. for the hundred is to anf wer or the bodies of the 

offenders, and the book concludes generally. Et tiel COllrfi timdrn, au 

/J,ollle eft indite de morl dt! home &I acquit 3 E. 3. [ur North. Coroll. 307. 
fo that they made no difference, where th [indiCtMent was by the 

grand inql1eO:, or by the coroner's inquefl.] 

The fame law In a appeal 22 Ajjiz. 39. Ceron. 118. 4, H. 7. Rot. 

21. Rajlal's Efltrics 57. o. 
[ ] But at this day the law and praCtice hath obtained, tllat 

, 3G1 
only upon an arraignment upon the coroner'~ inqu fi the 

jury. if they acquit the prifoner, !hall inquire who did t1)e murder or 

manflaughter, and commonly it is a bl1fin f of form, for th ufWllly_ 

C~r. jf it be not known, that John a-Nokes did it. 37 H. • B. COWl. 

:32.2) E. 3.17. h. B. Coron. 3 . D. :3. h. 

A"d as to indi6'l:mcllls of robbery, if th petit jury acquit the pri

{i ncr. they do not inquire who did it, and the reafoD of the difrcr

ence i • that for the moO: part in Eyre the petit jury were ali of the 

fi1me hundred, wh re the oiftnfc was committed, and thell upon the 

J atute f lVi lllOIJ the hundred were to anf WCl; d. L: :~riIJIIs . 'la/guilo. 
I UlII, and ther forc it \Va rcafon to put thrm upon thr ~ ,\\) 1 , ,,,ho 

cr)mmitct!d the rohbt! I'Y, if it ap 1'$ to the court, tl;lat a 1'0 

committed. and thc ea f ' E. 3. Coron. 307. \Va ill Eyxe, t 
the jury, that tries~ a well a il'quircs, is for tl"le mafi part of 
(If tli cow1ey, and thercfore they :mfwer 0111, the point of 8 

not guillY: vidr StamJ. P. C. 1 1. a. 

The juror of the petit inq It are charged to inquire if tlle party fled, 
an fo oflli g90 Is and hatt '}s. thi is but an mquefi of office. anJ 

trol" rfabl ; vi [/lpra Pllrt L. rp. 2'1. p. But i bath Q.cer. held, 
that 

-
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that a rdi ntmeot of flight before the coroner fopcr vijimJ ~rp'ris i, 
C Ilcluiiv to the party, and no tra, erfabll!: vidc qUte fopra dixi, 
P.art 1. cap . ,)l . p. 41 ,417. 

0<1 there£' re it is, tbat if the coroner's inque{\ [upt'r 'l.'iJum corporis 
. £ ot a II/gam (ech •. and the party b ken and arraigned, anu plead 

to that indiCtment, tbe jur !hall not be charged to illquire of the fu
gam ft'cit, becaufe found before by . the coroner's inquel1, and if tbe 
be harged therewjth and acquit the prifoncr, and likewjfe fay, that he 
did not fiy, yet the record oftbe inquj{jlion befor tbe or n r finding 
the flight !hall take place to iotide th king. 3 E. 3. FDrfeiturt 35. 

P. 7 Eliz.. DJ. 23 . b. 
The jury may fin a fl ecial verdiCt, or may find the defi ndantguilty 

of part, and not guilty of the r ft, or may find the defend' nt [ 
guilty of the faa, but vary in the manner. 302

] 

If a man be indiCted of borglal ,quOd fclonic?: & burglaril?" cepit l.!I 
a/portavit, the jury may find him guilty of the limple fi lony, nd ac
quit him of the burglary and the buyglnritt·r. 

So if a l1)an be' indiCted robh ry with plJtting the party ill (ear, 
the jury may find him guilty of the felony, but not guilty of the 

· .. obb ry. 
The like where the indi6l:ment i cJam f.!f jem ie a prrfollt1. 

' 0 if man be indiCted upon the fraMe of 1 Joe. of nabbing cOnlta 
_ fqrmam Jlatuti, the jury .may aC'luic him upon the natute, and find tum 

guilty of manfiaugbter at ommon law. 2:; Car 1. Harwood' s cafe (d). 
So if a man be indiCted (frealing of g od of the value of lOs. the 

• jury may find him guilty only 0 good to the value of 6d. and ~ 
guilty only 0 petitlar ny. 41 E. 3. Cmn. 451. Siamf. P. C. L. JIl. 
~ap. 9. fol. 1 S. 4 . 

So if a man - indiCted of murd r ~x malilia prtecogitat{1, the jury 
rna fio~ ljm . 11i ~ry of m n{laughter. Co. Lit. 2 2. Q. or that he kill 
him f( rjn":",t./Q, or ptr infortunium; but nota in thefe cafe it is not 

u ... tl n. generally to find it done fo ,de} ndendo, or p~r infotlunium, 
bl1M'he fpeci"l matter mufr be f(:t down how it was done, aJ d i upon 
(he £ cial matter ll.ewll it fuall appear to be n u '~r or manflau.,.htcr, 
1 court will ac o:-dingly judge of it, tbo the jury conclude, Et fi 

• P,y i"fortunirun, or fic Je dtfendendo. 3 E 3. Corm. 28'J., 286, 287, 
~ 43. AjJi-r.. 31. em,.. 226. 




