mh&'?_’ ITO )RON .
Mifuofmer 9. . Cmu.za.aHs 26«(&),.8 : ‘
per Rolf. AT
It feems by thc cafe.of Gerard beforc clted, which was a1 gk >
a plea in the gyime of . 4. tho the defendant may plead mgﬁl _[mrﬁh ‘
bis chriftian name, yet the king may aver conus per ['un nofme &8 -
’autre,” tho it be otherwide in an'appeal, but in all cafes of pleading
wifnofiner, he muft p\cad over to the felony :  Fideé Dy 88. a. l 2
E 4. a. b ki
But,. as hath been before {asd there is hule advnnmge cmggg by
thefe plcas to the prifoner upon thefe reafons; 1. Becaufe, if this ﬁ" ;
ception be taken in the country at the gaol-delivery, the court m
allow the exception, and dire a new bill according to what the pri~
foner fays his true name or addition is, for, as hath been faid, who{g-oi'
ever pleads mifnomer or a falfe addition muft give himfelf the truename -~
and true addition by his plea, and tkat will be conclufive to him. .
2. Becaufe shis plea of mi/ng/mer or untrue addition fhall bﬂ-
ways tried by the fame inqueit, that is to pafs upon the pnfomr.haw
is ready at the bar, and at common law fhould never be fent to bt'
tried in a foreign county. 34 H. 6,50, a. 1 E. 4.3. a. thothﬂ,bvq‘
of 5 E. 4. 2. a. as to the addition of place be contrary. .
+ But however in all cafes of indiCtments of felony, the the
plca in_itlelf were a forcign plea, and triable in another[ 39]
county, yet by the flatute of 22 H. 8. cap. 14. (continued by B&
H. 8. cap. 1. made perpetual by the ftatute of 3271 8. cap. 5.) all %A
foreign pleas fhall be tried by a jury of the fame county wbcmé
party is indifted, but tha: ftatute extends not to treafon, nor jo@n
appeal of felony, but 42 H. 8. cap. 2. extends to appeals of felm
but not to an indikment of treafon, fo that foreign pleas in c‘fﬁA of
indi€tments of treafon ftand as they did at common law, Cu, P e
? 27.
And note, that regularly in all pleas, whether to the writ, or m
by matter of record; or by matter of fact, or both, if the plea. b&,
confefs the felofly, as.the ples of a pardon in cafe of an ind
or a relcaxe in cafe of an appcal tho his plea .bo found agpmﬁ .,

A_!\_,, ’

= \3'55

" X ;ﬁ\-.'
{6 'l‘he'c.afeiu lfw- ‘mifs% not the point of the cafe; guy‘
:ﬁm ihce*" obiter ar‘::-lo :‘f;i Gmrd'::ﬁ n
ment contrary. Sec a r'.u{g}‘ug
there isa . M ﬁu& 7ol v?; 237 -
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\ be convicted thctwpon, but plead over to the felony not guilty, as well
upon an indiQtment, as upon an appeal, and thxs in faverem vitey 22
“E.4.39. percur. 9H. 4. 1. b.

B R A third fort of pleas in abatement by matter dekors is matter of

record.
”d. be indiéted of the murder of B. and there is another zrdx&‘

ment afterwards taken of the fame death againft the fame perfon, and
hc is arraigned upon the fecond indiéiment, becaufe it.is the king’s
fmt the fecond fhall not abate ; yet ufually the juftices quath the other
by judgment.

Yet nota the common courfe to prefer a new indiGtment of murder
tothe grand jury, altho an inquifition of murder be returned by the
corcncr, and if the coroner’s inquifition be infufficient indeed, it fhall
e quathed, but if fufficient, it is ufual to arraign the prifoner upon
both indiétments, and an acquittal upon one fhall be upon both ; and
this is done, becaufe otherwife the coroner’s inqueftewill ftand as a
charge on record againft the prifoner, tho acquitted upon the indiék-
ment, and procefs of outlawry will iffue thercupon

8o it is the conftant ufe at this day to prefer two indi€tments upon
[240] the fame killing againft the fame perfon, one of murder, and

the other of manflaughter upon the ftatute of -1 Fac. for

. ftabbing, and the prifoner arraigned upon both pleads to both, and

the jury charged with both, viz. that if they find him- guiity of both

indi@ments, to return it fo, if not guilty of murder, yet to inquire
- whether guilty upon the other indiGtment.
' If a duke, or an carl, or baron be indicted by a common name of
'\ J. 8. miles, or . 8. armiger, he may plead the mi/ngfmer to the in-
di@nent, wiz. that he is a duke, or an earl, or baron, or peer of the
wealm, nient nofime, &e. becaufe that title is part of his name, and in-
mp him to be tried by his peers; but then he muft fhew forth a
“writ teftifying it upon his plea pleaded, becaufe it is but dilatory,
‘and fhall not be tried by the country, but by the record 35 H. 6.
46. a. per Fortefcue. 6 Co. Rep, 53. a. countels of "Rutland’s cale,
Per. euriam.. .. ° b .
B Anillmlh!m:d)mg dilatory pleas. 5 A .

mma 2 Hawk, P.C. Tu. ‘htmt. ;




.CHAP. XXXL . "

. '
Concerning pleas in bar of an indicment of felony or treafon, and firft,
of auterfoits acquit.

LEAS in bar of the indiGtment of felony or treafon are of two
. kinds, wiz.. 1. Such as are purely matters of record, or 2.
buch as are mixt, partly confifting of matters of record, prdy
matters of fact.
- Of the former fort.are the pleas of pardons, cither general by lﬂ
of parlianféent, or {pecial by the king’s charter.
But becaufe the bufinefs of pardons is not only a large title and full
of variety, but is alfo applicable to all offenfes criminal, whie-
sher shyspmeoy i indbCioi oot indiGhed; e whither conBEERY
victed, or attainted, outlawd, or put in exigent, I thall referve dn
difcuflion of pardons towards the end of this book.
Of the latter fort are many pleas confifting of matters of record. M
alfo matters of fact. And they are of thefe forts principally,
V. Auterfoits acquit of the fame felony.
2. Auterfoits attaint or convidt of the fame felony.
3. Auterfoits attaint of another felony.
4. Auterfiits conviét of another felony and had his clergy. :
Now as to the plea of auterfoits acquit, (as alfo auterfoits d“* -
mefme felony ou treafom, ) it confifts of two kinds of matters. 1. Mate
ter of record, namely, the former indi€tment and acquittal, ﬂ*
what juftices, and in what manner, viz. by verdi& or otherwife; and
2. Matter of fa&, mamcly, that the prifoner is the fame perfon that
was acquitted, that the fact is the fame of which he was acquitted, and
whereof he is now indi@ed. This plea, tho the prifoner miniftreth
rudely, yetoounfel thall be afigned to him t.opmhlspbnmm
becaufe it is a fpecdial plea. 0,
Mr. Stamford tells us, that the prifoner need not have the M‘
his acquitsdl in poigne, becaufe the plea is not dilatory, but im bas,
fand fo in the other cafe of auterfoits attaint, as it feems,) m‘
ummmhm 21 H.17. 9. a
 But if that fhouldbe law, it were in the power of every m
Ulrhhml ai-m inl-h-g megfmmnth v;,/f‘
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another court, and {o to put the king to reply nul tiel record; and them
day given over to the next gaol-delivery to have the record, and to
remove it by ¢ertiorari into the king's bench, if the trial be there, or
the tenor of it by certiorari into chancery, and by migiimus into the
court where the trial is.

¥or regularly, if a record be pleaded in bar, ordeclared upon in the
fame court, the other party fhall not plead nu/ tiel record, but have

' oyer of the record; butif it be in another court, he fhall plead

[242] nul tiel record, and a day given to procure the certificate of
the record, or the tenor thereof. 5 H. 7. 24. a. 4.

But it feems, that for the avoiding of falfe pleas and furmifes and to
bring offenders to {peedy trial in capital caules the prifoner muft thew
the record of his acquittal, or vouch it in the {ame court offe of thefe
ways.

1. By removing the tenor of the record of his acquittal into chancery-
by certioreri, and having it in paigne, or fent to the juftices by mieri-
wus fub pede figilli and thus the prifoner pleading auterfoits acquit fhew=
ed the record of his acquittal fub pede fiyilii 2 E. 3. 26 b. Coron. 150.

2. Or clfe if he be arraigned in the king’s bench upon an indi&ment
removed, or found before them, and were formerly acquitted of the

. fame felony, cither before juftices of peace or gaol-delivery, the court

will give him a writ of certiorari to remove the record before them,
and refpite his plea till he can remove his acquittal into the court, that
fo he pray form his plea uponiit, for the record is part of his plea, and
W/“ .was done. 20 E. 2. Coron. 232. and thereupon his plea is put
inté form fetting out the record in certain, Et huc vocat recordum ac-
guictancie predifle coram ipfo rege hic ad mandatum demini regis mif-

Jum & coram ipfo rege remanens; and thus it is pleaded in 2 E. 4. in

Hadfor's cafe, who was arraigned in the king’s bench for murder, and

 pleaded an acquittal before the juftices of peace in Zincolnfhire.

+/“Butit is to be obferved, that the record muft be removed by writ;

‘ for alho the king’s bench may take an indiément or other record of

the juftices of peace propriis manibus, where it is t be proceeded on
for the king, yet‘they cannot take a record of an acquittal to ferve

theq::ifonc:‘s plea without writ. 8 E. 4. 18. 4. 3 E. 8..B. Goron. 218

- It a man pleads auterfoits acquit de mefme felonie, and vouch the

{ T record, the court may examine. proof, that it u,zhc{ame felony, un¢

Ms, 15. Butthe fafelt way uﬂu'm&ﬁoa q&thehng’s

‘Wv : Qf



or an inqueft charged to inquire, whe‘ther it be the fame fack,. m‘ff“‘
Entries $85. a. his plea allowed by the teftimony of the juftices of
peace before whom he was acquit, ideo confideratum*efft gudd prcdw
B. de feloma proadifld fit quietus & eat inde fine dic.’

3. If the prifoner be indicted and armgncd in the country before

juftices of gaol-delivery, &'e. and the prifone_r pleads auterfoits acquit
of the fame felony before the fame juftices in that county, or other
juftices of the fame county, that were before them, then he concludes
hisplea, Ethoc vocat recordum acquictancie, praediétie coram prcjim‘
jufticiariis at fuch a gaol-deélivery; andif it be in the king’s bench, he
mentions the term and roll, and thus is the pleain 13 B 4.° C'I-J'.

cafe in the king’s bench.

So'that the-prifoner, tho he doth’not thew the record fud pede ﬁg:m. e

vet he muft plead it certain, and have the record in court and remove.
it thither, if it be notin the fame court, and not expet till nu/ tiel re~
cord be pleaded, f3r it is part of the prifoner’s plea, tho the court may
favour him with time to procure the removal of the record. .

Now the matter of fa& of his plea confifts in his averment, dmh.

is the fame perfon. ‘and that the felony, whereof he was acquitted, i ;:
the fame whereof he is indicted, which is iffuable, and the king’s at-
torney may take iffue upon it, or confefs it if it be true, and thea

therenpon judgment fhall be entered, quid eat fine die, or the com ol

- may examine proofs and allow it. 26 4f7=z. 15.

But it is to be known, that there muft not only be an mqmml y
verdi@®, but a judgment thereupon, guid eat fine die, for the barc vegs'
di&k of his former acqpittal is not a fufficient bar without a ]udgw
pleaded alfo, tho the acquittal regularly is a warrant for enCry dfﬂm
Judgment at any time affer. £

And rnote al{o, that a formal acquittal by judgment is not oniy a!
bar of a new indi@ment for the fame offenfe; but if the party be out~
lawd upon that new indi@ment, he may affign his former acquittal
for error in’ that outlawry, and reverfe it for that caufe, and in that
cafe the judgment is not onlyforthe teveifal of the outlawry, bntalf.!
farther, quid ipfe tam de indiclamento de morte & murdro pra-
dif? 8¢, ghidm de utlegarid pradifté eat Jine die, and fuch is [ .1

the judgment in Clud’s cafe'14 E. 4. where that error is m.

mﬁﬁ:eomhwry.?g%{z o,
Now for the full declaratio '&hﬁamc&dﬁmhw

WWhﬁﬂﬁﬁuwnymuma,
o o 18 ; acquirted,
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aquitld g W manner of acquittal there muft be to make ita
bar. ‘8. In what {uits auterfoits acquit 1s a plea.

1. As to the firft of thefe.
 If 4. and B. be indi¢ted as principals in robbingror killing of D.
‘and B. be convi& as principal, and 4. be acquitted, if afier this 4. be
indi¢ed, as acceffary after the fad, this formal 2cquital as principal, is
* mobar, for it is another offenfe, 27 Afiz. 10. Coron. 200. 8 H. 5. 6.
3. Coron. 463. Stamf. P. C. fol. 105. a.
But if 4. be indicted as acceflary before the fact, he may (as it is
held,) plead auterfoits acquit as principal, becaufe it is in effect the
fame offenfe. 2 E. 3. 26. b. Coron. 150. 252. but antiently the law
was otherwife. 8 E. 2, Coron. 424. Itinere Kant’.

- ¥f 4. be indited in the county of B. for the murder of C. and it be

' fuppofed that the murder was committed 1 Martii 17 Car. and he be
acquitted. and after indicted again in the fame county, {uppofing the
murder 21 Car. yet notwithftanding that variance He may plead auter
foits acquit, and aver it to be the fame felony, for the day is not ma-
terial, and befides the death is of a perfon certain, who can bebut
once killed. 3 4fiz. 15. 25. E. 3. Coron. 136. 22 Affiz. 55.
 And the fame daw feems to be in an indi¢tment of robbery, tho it is
poflible feveral robberies may be committed at feveral days, for fili u
lies in averment, that it is the fame notwithftanding the variance.

- If a man be indi@ed for the robbery or murder of Folor a Stiles and -
~acquitted, and afier indiCked for the robbery or murder of Fokn a Nokes,
‘ y‘ﬂ)e may plead anterfoits acquit, and aver it to be the fame perfon

notwithftanding the variance in the firname, for a man may
i ‘-[ ] have divers firnames, and he may aver, que conus perl'un ns/-

e & Pautre. 26 Affiz. 15. Coron. 189. 11 H. 4. 41. a.

" ¥f A. be indi&®ed in the county of B. for a robbery or other felony
 fappofed to be done at D. in the county of B. and be acquitted, and
be afterwards indited for a robbery upon the fame perfon in the
“county of B. but at another vill, yet he fhall plead auterfsits arquit not-
‘withftanding the variance of thé vill, and may aver it to be the fame;
~"but if he'be aftérwards indi@ed in the county of €. for a robbery fup-
- pofed to be committed in the fame county of €. (as it shuft be,) he

- fhall never plead anterfoits acquit of the fame robbery in the county of

B for the juftices in the county of B. can only inquire touching a
- felony in that county, and therefore it can mwaumume
~ fame; ‘but it is faid, that it a-mbamppmﬂ s b
0 R " 'And

b
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‘And therefore the book of 41 Affiz, 9. where mlequuuim
in a foreign county was allowd, muit be intended of an indi&ment
removed - out, of that county, where he was firft indicted and ac~
quitted. ’

If 4. rob B. in the county of C. and carrythe goods into the
county of D. tho he cannot be indicted of robbery in the county of
D. yet he may be indicted of larciny in the county of .D. becaufe the
goods were carried thither ; but fuppofe he be acquitted of larciny in
the county of D. yet that acquittal is no bar to an indic¢tment of rob-
bery in the county of C. becaufe it is another offenfe.

Nay it feems, it is no bar to an indiCtment of larciny in the county
of C. for tho he be acquitted in D. it may be becaufe the goods were
never brought into that county, and fo the felony in C. may not be
mn queftion, neither can the grand inqueft or petit jury in the county -
of D. take notice of any felony committed in the county of €, and
fo the felony in €. is a diftinct felony from t/at contained in the in- , -
di¢tment in D.

If A. commit a burglary in the county of B. and likewife at the
fame time fteal goods out of the houfe, if he be indi¢ted of larciny
for'the goods and acquitted, yet he may be indicted for the burgllry
notwithftanding the acquittal.

And 2 converfo, if indi€ed for the burglary and acquitted, [ 6.]' d
- yet he may be indiGted of the larciny, for they are feveral 4
offenfes, tho committed at the fame’ time. And burglary may be
where there is no larciny, and larciny may be where there is no
burglary.

Thus it hath happened, r.hat a man acquitted for ftealing the' bal*f
hath yet been arraigned and conviét for ftealing the faddle, the boﬂ
were done at the fame time.

But if a man be acquit generally upon an inditment of mnrdel‘.
auterfoits acquit is a good plea to an indi¢ment of manflaughter ‘of
the fame perfon, or ¢ converyo, if he be indited of manflaughter, and |
be acquit, he fhall not be indicted for the fame death, as murder, for
they differ only in degree, and the faét is the fame. "4 Co. Rep. 46. ¥i
Holeroft's ‘cafe per ewr’, and wpon the fame reafon auterfoits acquit -
nmminﬁ&meﬂtofmm&ru:goodbarmanmds&mzmi
!eﬁlm and & converfs.

1L As to the fecond, what manner of acquittal uagoodphu.

m be. w”w cither by verdiét or bnab.

.r,

~
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And thcrefau; if 4. be accufed and committed for felony, but no
. bﬂl preferred, or ignoramus found, fo that at the end of the feflions he

* is quit by proclamation, and delivered, yet he may be afterwards in-
- died. for he is not legitimo modo acquictatus.

If 4. be affaulted upon the highway, or in his houfe by thieves or
burglars to rob him, and he kill one of the thieves, which is no fe.
lony in law, and this matter be fpecially found by the coroner’s in-

or grand ingueft, whereupon he is difcharged, yet he may be
indicted de novo feven years afterwards for murder or manflaughter,
and cannot plead the acquittal by the grand inqueft.

But if he had been indiCted generally of murder or manflaughter,
and pleaded to it ot guilty, and this {pecial matter had been found by
the petit jury, and thereupon judgment given, quid eat fine die, if he
be afterwards indited for the fame fa&, he may plead auterfoits acquit.
Crompt. fol. 28. a. Bull’s cafe 26 Elix.

Therefore it is no prudence to have the matter in any cafe

[247] found {pecially by the grand inqueft or coroner’s inqueft, tho

the faét being truly found by them amounts not to felony, as in the
cafe before ; and {o per infortunium, or fe defendendo.
.. If 4. be indiéked for felony, and be erroneoufly acquit by the mif-
taken dire&ion of the judge, as, for that the felony was not come
mitted the day mentiond in the indiCtment, yet that miftake lies nox
in averment, but to another indiftment fetting the day right he may .
auterfoits acquit. 2 Co. Inflit. 318.
.. If 4. be indiéted of murder or other felony, and plead non adp and
a fpecial verdi& found, and the court do erroncoufly adjudge it, to be
- mo felony, yetaslong as t/at:judgment ftands unreverft by writ of
gstor, if the prifoner be indiGed de novo, he may plead auterfoits ac-
guit and {hall be difcharged - wide 9 H. 5. 2. 4. for it is the king’s
. own fuit, and tho the error appear, and regularly the judgment againk
~the king is falvo jure regis, .yet it is otherwife in-cafe of life.
. Butif the judgment be reverft the party may be. indi€led de movo;
guere, whether inthat cafe upon the reverfal upon the point of the
werdiét the party fhall not be.executed, for the judge @ gue thould have
* given that judgment, but it feems in fayorem vite hie Ahall be arraign-
d&mforpoﬁiblyhchathg@mfghudefa{p N
~If at common law 4. had committed mrdet, and had humfr
i  raigned within the year upon an indiétment, Iﬁmmw
o | duthu mgnment fhould not hguhea. chtllnét -#{P“

*
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acquital pleadable to another indictment or appeal: vide 8 | s.m“
Coron. 463. 16 E. 4.11. a. g !

A-was indi®ed for the murder of B. by ponfomng, and the indic=
ment runs guod,B. fidem adhibens perfmy?om diéti A, nefciens preedic=
twm potum cum eneno fore intoxicatum recepit & bibit, per quod pra-
diftus B. immeditaté poft receptionem veneni preediéti obiit; but it is not
alleged, qudd venenum pradiltum recepit & bibit; upon this he was
arraigned and acquitted, and had judgment, quid eat fine die. After-
wards he was indicted again for the fame offenfe, and plead- (248]
ed anterfoits acquit, and {hewed the record in certain, and
pleaded over to the felony and murder not guilty.

It was refolved, 1. That the indi€tment was infufficient for this
caul. 2. That in this cafe anterfeits acquit was no plea, becaufe the
indiGment itfelf was infufficient,” for it containd not any matter of
felony. 3. And fo he is not legitimo modo acquietatus, and fo the dif-
ference is between this cafe amd thofe above of an erroncous judg-
ment, for here the foundation itfelf, namely the indi¢tment contained
no felony. 4. But if the error be only in the procefs in an' appeal
or indi€tment, and yet the prifoner appear and plead ot guilty and
be acquit, this acquittal is pleadable 19 E. 3. Coron. 444. 5. Bug
if he had been attainted upon this infufficient indi®tment and judgment
given, he fhould not have been auterfvits arraigne upon a new indiéts
. ment for the fame offenfe, unlefs the former judgment had been firft
reverfed. 6. But auterfoits conviél ot auterfoits acquit by verdick, &gy
is no plea, unlefs judgment be given upon the conviltion or acquiml
in any cafe, 4 Co. Rep. 44, 45. Vauxc’s cafe.

And the true reafon of this judgment is rightly given by mykﬂ
Coke, P. C. 214. becaufe the judgment upon the acquittal is- only;
guéd eat fine die, which may be upon the defe@ in the indi@ment,
which the judges are bound to look into, and it fhall be fuppofed,
that it was given upon that defet, and not upon the verdiét, for the
Jjudgment is the fame in both, but the judgment upon a conviction isy’
quid fu/pendatur, which is all 4he judgment that can be given. W Ty

But in the cafe of the fpecial verdi&t above, whire an erroncous
Jndgmmnfnquul is given, yet it is conclufive to the King all
&Jlﬂmtbemw by error, for the judgment could” be only
m-puumu;m uamembmg fuffcicnt, and mm
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M note generaily, “that where auterfoits acqmt or attaint i plead-
ed, yet in favorem wite he {hall plead over to the felony, and be tried
" for the fame, tho his fpecial plea be found or adjudged againt hxm,
' Pauxe's cale, ubi fupra, ¢, & 22 E. 39.
III. The third general is whcrc. and in what fuits auter-
[ 49] foits acquit is a good plea.
“If A. be appeald of murder of B. by C. as fon and heir of B. and
is acquitted, and in truth C. was not the heir, but 2. and thereupon
% D. brings an appeal, this aurerfoits acquit is no plea, becaufe not
brought by the right party. 21 H. 6. 28. 4. ncither is it a bar to the
king, but he may be indicted notwithftanding that acquittal, or if 2.
be nonfuit in his new appeal, he may be arraigned upon that appeal
at the king’s fuit. 21 H. 5. 28.5 »
If an appeal of murder or robbery be brought by /. againft B. and
B. is thereupon acquit by verdi&, regularly this is a good bar to an
indi&tment preferred by the king for the {ame robbery or murder both
at common law and at this day.
But an acquittal by battle upon an appeal is Hleld to be no bar to
an indi@ment for the fame offenfe : wide Stamf. P. C. Lib. 1L, cap. 36.
# 106. 5. (¥)
And at common law, if 4. had been arraigned apon an indi¢tment
. for murder or robbery, tho within the year, if an appeal be after
brought for the fame crime auterfoits acquit vpon the indi®ment had .
been a good bar to the appeal, 16 E. 4. 11. a.
And therefore the joftices at common law would rarely ammaign 2
prifoner upon an inditment, efpecially for murder within the year
_ after-the death in favour of the appeal. ¢2 E. 4. Coron. 44. unlefs
* the appeilant had been aninfant 32 H. 6. Coron. 278 & 279. or the
. | evidence had been very pregnant. 21 H, 6. 28. b
! "But now by the ftatute of 3 H. 7. cap. 1. incafe ofmurder or
manflaugliter the juftices {hall proceed t6 arraign-the prifoner upon
.. indi@ment, tho within the year ; and if the pnncnpal or acceffary
£35°J be acquitted or attainted within the year and day, yet this
i fhall be"no bar to an’ appeal apinﬁ:tbem. uif dlc:ehad

(%) The reaf ed for thia by’ fays, that i be'be acquit

5 -Oa-‘[nl 18, m?&';‘}ﬁ by branlc dobc’u 'o"q.nﬁhofotly apsﬂ “b#
mtme whetefore he fhall aﬁmﬂhm d-tkin

~ not be ?0 trial, yet Sea purgat innocentiam [uam wverfus
Ml’-ano this, for Brad. Lib. ZI. MMUM 'M
€apa 9. §.8, is exprefs to the contrary, and  acguicfaverit, i
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been no fuch acquittal, and therefore tho upon the m:.h&mnt e of-
fenders be acquit within the year, the court ought not to difcha
them, but at diferetion to bail or commit them, till the year ;nd &t

be paft, vide le fatute.

So that by fhis ftatute auterfoits acqwit or attaint upon an indi@t-
ment of murder or manflaughter isnio bar of an appeal for the fame
death, tho on the other fide auterfoits acquit or attaint upon an appeal
ftands ftill 2 good bar to an indiGtment for the fame murder ot man=
flaugheer. Stamf, P. C. ubi fupra. 4 Cv. Rep. 40. a. Darley’s cafes

But auterfoits :onvu‘? of murder or manflaughter, and had his clergy '
upon an indiGment is a good bar to an appeal notwithftanding this
ftatute, for indeed the ftatute itfelf hath this exception, the benefiz of
clergy not being had, 4 Co. Rep. 45. b. Wigg’s cafe, and this, tho an
appeal were depending, whereunto the prifoner had not pleaded at the
time of his acquittal. 4 Co. Rep. 45. b. Holerofi's cafes

But the cafe of other appeals, as of robbery, rape, &e. are not
within this ftatute, and therefore auterfeits acquit upon an indi€ment
within the vear ftands as at common law a good bar to an appeal of
robbery, or any other offenfe other than murder or manflaughter.

And yet at this day the judges never forbear to procecd upon an
indiGment of robbety, rape, or other offenfe, altho within the yeaf,
and the reafon is, becaufe appeals of robbery efpecially are very rare,
and of little ufe fince the flatute of 21 H. 8. cap. 11. gives reflitution
to the profecutor wpon an indi&tment, as cffeCtually as upon an ap-
peal,

Index to 2 Hawk. P.C. Tit, Bar,

CHAP XXXIL (as1] .

Concerning th pl:a of auterfoits attaint or convick of the fante felaq,
€0 “orany ather offenfe.

IF A, bpmdn&c& end convn& of felony, but hath ncuhcrjudgma:!
of death, nor hath prayed his clergy, this is no bas of a new in-
ditment for the fame offenfe, if the frlt were infufficient. 4 Co, Rep.
45.a. }’uxu cafe and it feems, tho it were fufficient, yet it is.00
bar without clergy or judgment; btmfhcbadhhdcrgyaﬂowdhm._
& vo;,.[l. A £ Q a&cr.“
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g1 HISTORIA P ORUM CORONZ.

b ainfmabma and had llsdcrgy is a good bar to an indiGment,
‘or an appeal fo? the fame crime, and {o remains at this day, notd
wnh&ulﬁqg mma-s H. 7 cap. \o 4 Co. Rip. 40. a. 45. b.
Wigg s cafe.

And fo itis tho he prays hig dcrgy. and the court will advife upon
. it, tho the dergy be not atually allowd. (*) 4 Co. Rep. 46. a. Hal-
&gﬂscafc Co. P.C. cap. 51.

xﬁmfm attaint de mefme felonie, tho upon an mfufﬁcnent indict-

‘ mém was at common law a bar'to appeals, as well as indi¢tments of
the fame offenfe. 4 Co. Rep. 45. a. Vauxe's cafe, and remains fo ftili
at this day in all cafes but in appeals of death, which is alterd by the
ftatute of 3 H. 7. cap. 1.

If 4. be attaint of felony by outlawry, vet, if he reverfe the out-
lawry, he fhall be put to anfwer the fame felony, and plead to the in-
‘diﬂfnent, whereof he was outlawd ; but if he reverfe the omdawry
for this error, becoufe he was auterfoits acquit for the fame felony,
{which, as before 15 faid, is affignable for error,) he {hall be dif-
charged of the diCtment, for it ftands as well a plea to the indict-
ament, as an error in'the outlawry.

[252) If 4. be indited ‘of piracy and refufing to plead hath
,judgment of peine forte & dure, and by the general pardon
piracies are excepted, but the judgment of peine forte & dure is par-
vdéncd by the gencral words of all contempts, guere, whether he may ‘
be arraigned for the fame piracy, but by the better opinion he may
be arraigned of any other piracy committed before that award, 14 Eliz.
\ Dy. J08. a
If 4. be attaint of treafon or fclony by outlawry, yet he /hall not
be de novo indi€ed or appeald for.the fame felony till the outlawry
‘be reverfed, for auterfoits artaint of the fame felony is a good plea,
o, . C. 213.
 Auterfoits attaint de murder i is a good plea. to an indictment of petit
tcafon.
If A. had been indifled at common law of fcloxy and had judge
“ ment of death, yet he may notw:ﬂzﬂmdmg his atwainder be arraigned
“for treafon comniitted before thie felony for the advantage of the king,
who s to have the efcheat, but not for a treafon committed afier the
ﬁelony xH 6. 5. &. Stamf. P. C. Lzb,n aps smfol.to'z 4. But

sy < 4% *
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in this my lord Coke differs fmm Smafm&z and fa;d; W,,; “ cal
committed affer he fhall be arraigoed. - Co, P.C. . 213, (ﬂ ok

If 4. commit divers robberies, one upon B. another aftery
upon C. andafterwards another upon D and they bring feveml ap-
peals, and he be attaint at the {uit of &. yet he {hall be put to anfwer
to the appeals of C. and D, for lhc benefit of the refkitution of th;qr
goods. Stamf. ubi fupra.

And if there be an indiGment and attainder at &he profccutlon of
B. yet quare, whether afier at the profecution of C. he may not be
put to anfwer an indi¢tment at his profecution to have beniefi of ref -'
tution upon the flatute of 21 H. 8. cap. 11. Stamf. Lib. 3. caps 10

It feems in that cafe there may be an inqueft of office to inquine of
the robbery of C. o as to intitle him to reftitution without armgmng .
the party upon an indi¢tment of C.

If 4. commit {everal felonies and be attaint for one of thofe
Selamics, s0d the king pardon that anainder ‘snd the fclony, © 33
for which be was attaint, if he be after indilted or appeald for the
fame felony, he may plead his attainder; and it wll be no good repli-
cation to fay he was pardoned after. :

But yet he may be indicted or appeald for the other felonies, and xf hc
plead his former attainder, it is a good replication to fay he was pﬂ'— ‘
doned after, whereby he is now reftored to be a perfon able to anfwer
to thofe offenfes. 6 H. 4. 6. 5. 10 H. 4. Coron. 221. wide contra
Co. P.C. p.213.

And fo if a perfon attaint commit a felony after, and be pardoned
the firft felony and attainder, yet he fhall be put to anfwer the new -
felony. 6 H. 4. 6. 4.

If 4. commit feveral felonies and be conviét’ for one of them. bllt
no judgment of death nor clergy given him, he may be indiéted for
all thofe former felonies. Stamf. ub: fupra.

Baut if he bad been conviét for any one felony and prayed his cler- b
gy, and read and been deliverd to the ordinary, he fhould never bej_ _
arraigned for any of Lhafefomcr felonies.  And it feems by the betw P
opinion, fhat if he had prayed his clergy, & tradjto ei libro legit ut -
clericus, hut no awardnof traditur ordinario, yet he fhould not be ﬁ.,
mgn;d for any; fclony commqu before his Blergy allowd, fon it qgu

N
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1A PI ITORUM CORONZE."
»'lhé fiu‘t of the ‘court, that they did not award tradatur ordinarie.
tui‘ﬁszau b, CouP. Cieap. 5. .

- ‘And the reafon is, becaufe the ftatute*of 25 E. 3. cap. 5. pro clero
cna&s,dmt he fhall be arraigned of all his offenfes together, and then
dchvcrd to the ordinary, and fherefore if once deliverd to the ordi-
xhry. all his capital offenfes committed before are in effect difcharged,
‘and therefore at leaft before the prifoner departs from the bar after
his clergy allowd, he mn& be indiced, or otherwife he is for ever dif-

‘;dlarged

But for any felony committed after convu‘lmn and clergy allowd,
_he may be indited and arraigned, but not if he flands attainted and
unp«u‘doncd

[2 / ]‘* But at this day that old law concerning the dnfcharge ot
offenfes by clergy allowd is alterd.

- By the ftatute of 8 Eliz. cap. 4. it is enaéted, *¢ That if any per-

- % fon admitted to his clergy fhall before fuch hig admiffion have
‘% committed any offenfe, whereupon clergy is not allowable by the
“ Jaws and ftatutes of this realm, and not being thereof indiéted and
* acquitted, conviCted or attainted, or pardoned fhall and may be in
"4 di@ed or appeald for the fame, and put to anfwer, as if no fuch
" “ admiffion to clergy had been.

And by the ftatute of 18 Eliz. ~cap. 7. delivery to the ordnmry
taken away, and burning in'the hand wholly fubflituted in licu there-
of, and that every perfon admitted to his clergy fhall anfwer fuch
felonies or offenfes, as he fhould have done, if he had been deliverd
to the ordinary and made his purgation. -

So that now, clergy doth difcharge all offenfes prccedcnt within
clergy, but not fuch other offenfes, as are out of the benefit of clergy.

There remains one fpecial kind of auterfoits aequit of another per-
fon, than he that pleads it, which I fhall mention and fo conclude
this chapter.

e acccﬁ‘ary vpon his arraignment may plead the acqmml of the
_principal.

S gaoler arraigned for the vohmtary efcape of a prifoner for felo-

" ny may plead the acquntal of the felon of the principal f¢lony, and

fo may the refcuer armgucd upon an indi&ment for refcue of a felon,

Sl \aud that is the reafon, that the gaoler and refeuer fhall never be ar-

- raigned till the principal felon be tried mdconu&ed, becaqfuf he lz

5

: ,"mmd, thcgaolerorrdcucrcannotbggukyofﬁbay
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oty felony of breaking prifon before thc armgmnen 3
principal felony, but if 4. be arraigned upon the principal felony
acquitted before conviction of the felony for ‘breaking the prifon, 1‘!.
may plead this acquittal, for hereby that felony is purged before his
conviction, this was Mrs. Samferd’s cafe in Kent for ﬁe#l g

ing the goods of the earl of Leicefier. (*) < L34 5 ]

To conclude this whole matter of auterfoits dt'qwf, tom& or d-
saint thefe things are to be obferved. - 1. The party that pleads t}
record. muft plead it fpecially fetting forth the record. - 2. He muft
cither fhew the record fub pede figilli, or have the record mmoid
into the court, where it is pleaded by certiorari, or-if it be a recod‘
of the fame court muft vouch the term, year and roll, for the record
is part of his plea.. 3. He muft make averments, as the cafe (hall
require, as that he is the fame perfon, that it is the fame offenfe.

4. No iffue fhall be taken upon the plea of nu/ tiel record, becaufe it'

15 pleaded .in court; but the king's attorney may- have oyer of the re~

cord. 5. The avérments are iffuable. 6. If ilfue be taken upon.

them they fhall be tried by the jury, that is returned to try the pﬁ-‘
foner by the ftatute of 22 H. 8. cap. 14. 7. He, that pleads thoﬁ
pleas, muft alfo plead over not guilty to the felony, for if the pleas be
#djudged againft him, yet he thall be tried upon the not gmlty.

Sec Index to 2 Hawk, P, C, Tit, Bu.(

(*) Vide [upra, Part1. p. 6124

CHAP. XXXIIIL

Concerning pleas to the felony, viz. Not guilty.

EGULARLY, where a man pleads any plea to an indi&mcnt‘i:_r:
appeal of fclony that doth not confefs the felony, he thall yet

plead over to the fclony in favorem vite, and that pleading over to.

1

e |

the felony is neither a waving of his fpecial plea, nor makel bit plea W

* infufficient for doublenefs, 22 E. 4, 39. 4. ~;F

" And therefore, Hheyladunymatterofﬁ&to thewntér{ ‘]

Wam;ﬂu conviél, or-mrﬁmaqwheﬂ;ﬂ‘
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Ly M MH &'f‘&ny, tﬂ atho he doth it fot upon his plea, but
hw p!&he‘fmmd or mé&?agamﬁ bim, yer he fhall not be thereby
: convict quhm phudmg fo the fctony and mal thereupon. 22 E. 4.
v99& y T ;
Mﬁ a man plead to the jurifdion of the court, as if an indift-
‘mient Of vape Lie found before the theriff in his Zurn and deliverd to
the ju.&ices, becaufe the theriff hath no jurifdi@ion to take an indi&-
'mn'hof rape; the pnfoner may plead to it without anfwering to the
felony, thus it was done, 29 F. 4. 22. b, which was one Whecler's
éafe; fo'if the juftices of the peace fhould arraign one for treafon.
 Orif alman plead a plea, that confefleth the fa&, as a releafe in
an appeal, {:ﬁnﬂuﬂi not- plead aver to the felony. 22 E. 4. 99. 5.
9H. 4% B v
! Buty yee mn in ehamaﬁs it k@mé i'o thie, that'he may, if he pleafe,
ph’dover to the felony not puilty, and accordmglv it is he]d by Mark-
; ﬁam TE. 4. 15/ a. in cafe of 4 releafe.”

M 4 beindi@ed of felony arid plead the king’s pavdon, for in-
¢ fhance, if the indiéiment be of thusdet, and the party plead @ pardon
. of felonies; or the like, e fhall not nced to plead over to the fe’lony.
" becaufe'it fuits not with Kis plea.

- Aud yet, if the pardon upon a demurrer of the king’s a&omty, or
'upon advilement of the eourt be adjudged infufficient, the party fhall
not be tf)crtupon contict, but fhall be put to plead to the felony and
be tried for it, and yet the pleading of the pardon is a kind of con-

. feffion of the fack, but yet in_favorem vite the party fhall be put to

- anfwer the felony (*) ; and thos it was done in the cafe of Ruraby,
e (#) who was indi¢ted for murderin Durkam, and the indi€ment re-
v‘a _moved by certiorari into the king’s bench, and there he pleaded the
Ko -king 8 pardon of murder;” which for fome defeés were adjudged in-
At fuﬁmcnt to pardon him.

B He was ‘therevpon- remanded, and the indictment remitted, and
i tiied for the fadk in Daurkam, and as 1 have heard, acquitted. His!
Jic }653- ? #

W g oo And regularly in all cafes of - Mony or treafon, where a
il { 573 man pleads a fpecisl matter; tho he conclude his piea with
ot guiliy to the felony, or doth riot conclude it fo, yet if his plea be
'__mcdmr found, or ruled agamﬁ him, hc fhall be put to hxs piu ofm 4

wmﬁm poasge (I fupre, Pare s %M‘th, ‘
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gmby and be tncd for thc felony. fm' tbn a man M 3
fome cafes for mifpleadmg, yet he ﬂuﬂ not lofe his hfe for
ing. Stamf. P.C. Lib.1L. cape 34, fol. 98. b. e
And thcrcforc the book of 14 E. 4. 7. a. that faxxh, xf the
demurs, and if be judged againft him,eit is peremptory, and he m
be executed, muft be undetftood cum grano falis; and thereforc Bngl
in abridging it, B. Peremptory 86. makes doubt of it.
But the true difference feems to be this, if a perfon be lndi&ed ot
appeald of felony and he will demur to the appeal or uuh&menk and
it be judged againft him, he fhall have judgment to be hanged, fo?'
it is a confeffion of the indi¢tment, and indecd a wilful confcﬂiop, 5)1‘
he may have all the advantages of exception to the mfuﬁc:ency of
the indi@ment or appeal by way of exception either before his ﬁe‘
of not guilty, or after his conviclion and before judgment, as he rmgl;( |
have by demurrer, and in cafe of his demurrer no judgmeht of peine
fort & dure can be given, becaufe the demurrer is a plea, and thus
the book of 14 E. 4. 7. a, and T.E. 4. 29. g. are to be underﬂopd.
and accordingly 2 Co. Infiit. 118, fuper fiat, Wefim. 1, cap. 12, " o
But if the yn{onc: pleads in bar, and concludes, as he ought to |
felony, or plead a pardon, where he concludes not to the felony, a
the attorney general demur, and he join in demutrer, and it be ad-
judged againft the prifoner, yet he fhall be put to anfwer the fclony, ‘
for this demurrer is no confeffing of the indi¢tment, and it is all one,
as if his plea were found againft him by the jury, or by certificate of
the bifhop, which yet is not fo peremptory () but he fhall be aftér
tried for the felony. Stamf. P.C. Lib. 11. cap. 34, folo 98. by !
If 4. be indiCted of murder and he bath the king’s pardon .
of manNaughter, if he be arraigned upon the indiétment for [ 3‘ ] :
wurder, he muft not plead generally nor guilty, for then he waves his
pardon, but he mult confefs the indictment as to manﬂaughtcr and
plead thereunto the king’s pardon, and as to the murder, wiz. mur-
fection’ ex malitid pracogitatd he is to plead not guilty, and if he be
found guilty of murder, he fhall bave judgment, if acquit_of thq 3
murder, then bis plea fhall be allowd, and dmsl directed iting !
Zhomas Pettus’s ¢z e in Norfoll' about 24 Car. 2. and it is PW
to the direclion of the flatute of 13 R 2. cap. 1. which s, .
; M Wthc !m‘don ailowd it fhall be inquired by 'b%t oo

= (ljs.,‘z x|
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whether tlleﬁmy ch ﬁmn of malice prepenfe, and if fo, the pardon
to be difallowd. Tt
Now the -plea to thc felonv confifts of two parts, viz. 1. The
“iffue of net guilty. whereunto the clerk joins iffue cul. prif. 2. The
putting himfelf vpon the countty, when the clerk demands how he
will be uied.
“dfveither of thefe fuil, it is in law a ftanding mute, whereupon in
Qﬂ'c of felony he is put to his penance, and in cafe of treafon he hath
#judgment, as upon a nikil dicit, and {o is attainted. 14 E. 4. 7. a.
" In cafe of an inditment of felony or treafon there can be no jufti-

~ fication made, as a man cannot plead, that what he did was /e defen-
detdoy or in his defenfe aga§m1 a burgiar or robber, tho it amount in
truth to no felony.

And the reafon is, becaufe the indi@ment fuppofeth in treafon, that
the fa&t was done proditorie & contra Ligeantie fue debitum, and in
felony, that the fa&t was done felonicé, which is the point of the in-
di@ment, and muft be anfwered dire&ly, but upon not guilty pleaded

~ he fhall have the advantage of all fuch defenfes, as he can make to
;cqmt himfelf of the felony or treafon, and may give all his fpecial
defenfe in evidence, tho the matter of fa@ be proved upos him, and
foit is the moft advantageous plea for the prifoner.

- If durefs and compulfion from others will excufe him or his own
neceflary defenfe in fafe-guard of his life, or any other marter, the
[2 59] Jury up?n the .gencral if?‘ue ought to take notice _Of 'it, and to

find their verdi&t accordingly, as effeCtually, as if it were or

. could be fpecially pleaded.

+ And now we have brought the prifoner to his trial whercm we
fhall now proceed. And thefe trials of pnfouem are of two kinds,
Vi, by battle, or by the jury,

The former doth not concern indi@ments, for therein there is na
trial by battle, but concerns only appeals and approvers, and I fhall
therefore defer the difcuffion of trials by battle, till I come to con-
fider of appeals in,the end of this book, and procced to the bufinefs

d&' mal by‘*jury . ¥
'l‘ W 4 s .
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" CHAP, XXXIV.

Tour/nng the mal gf qfﬂldm by j‘l’y, cmd o, ﬁ, the pmceﬁ.

FTER the prifoner hath pleuded and put hlmfdf ‘upon tha coun-
try, the next thing in . order ofprooeedmguahcmalafdw
offender. ‘ ¢
And therein thefe things will be neceffary to be confidered. !.
The procefs, that brings in the jury to try the prifoner, 2. Theuo,
turn to be made of them, and of what nature and quality they ought
to be. 3. What is to be done, if they appear not, or be challenged
off. 4. Concerning the challenge of the king, or of the prifoner
unto them, if they do appear. 5. The trial and allowance, or difals
lowance of the ghallenge. 6. The order of the fwearing of the im'y‘
7. The evidence to he given to the jury, what, and how, and in
what manner. . 8.+ The demeanor of the jury before and at the timg:
of the delivering of the verdi@®. 9. The verdit itlelf, how to be
given and ordered by the jury and by the court. = 10. What is to be
doné¢ in cafe of mifcarriage of the jury cither in their verdict, 651
or the circumftances that attend it. [z °]'
I. And firft therefore 1 will confider what, and how pmccfs ista
iflue to bring in«the jury.
And this will be various accordmg to thofe courts or ]udtmtonel, )
. Wherein the prifoner is to be tried, viz. 1. In the king’s bench. = 2¢
Before qommiffioners of oyer and terminer. 3. Before juftices of gaol-
delivery. \ 4. Before juftices of peace, for thefe are the ufual tribunals,
where matters of this nature are determined.
1. Therefore, as to the king’s bench. 2
If the offence be committed in the county, where the king’s benc
fits, and the indi€tment be originally taken in the king’s bench, and
the prifoner arraigned there, the court may proceed de dic in diem i
the term-time, and: there needs not fifteen days betyveen the teffe Qﬂ
seturn of,the vemire fa¢’ to bring in the jury. 9 Co. Rep. 118, lv m
Sanchar's cafe. &
- Aud the fame'law is, if the offenfe be committed in the
ty whete the king’s beach fis, and the indi€tment be taken
R S i," 9 3 v ’




Mofmofd;eﬁmcmy andrcm}vedm the king’s beach

by certiorari, and the prifoner be there arraigned z2nd plead.

But if the offerice be committed, and the indi®ment takens in ano-
*her connty than where the king’s bench fits, and it be removed into
.the kistg’s bench by certiorari, and the prifoner be there arraigned and
pleads, there muit be fifieen days between the 2/ and return of the
wenire fac’ or other procefs. Lord Santhar’s cafe. 9 Co. Rep.ubi fupra.

* The venire fac” as all other procefs of that cpurt, ifluesin the king™s
: under the feal of the court and zgfe of the chief jutice, and

always ought to beat te/ls after the iffue joined between thc king and

the prifouer. .
2. As to the wmmxﬂ'm of oyer and termmer. Tho there goes oug

a general precept in the name of three or more of the commiffioners,

and onder their feals fiftcen days before their feffion dire&ted to the
fheriff to return twenty-four juzars to try the iffue between the king

[ ﬁ6!] and the prifoners to be arraigned, yet this is juot preparatory,

i and to have a jury in readine(s; for after the prifoners are ar<
raigned and pleaded to the country a precept oughe to ifloe to the
fheriff in nature of a wenire facias, which may bear z¢/ff the fame day,
that the prifoners plead, commanding the fheriff to retorn twenty-
four, &fc. to try the iffue upon fuch a day, and this precept mufl be
‘int the names and under the {eals of the commiffioners or three of them,
whereof one of the guorum, 4 Co. Inflit. eap. 28. p. 164, and nog
barely by an award upon the roll.

Or they may make their precept returnable the fame day that the
prifoner pleads, viz. ad horam primam pofi meridiem, &c. for juftices
of oyer and terminer may take their indiGment, and arraign the pri-
foner and try him the fome day, againft the opinion 0f 22 £./4. Coron,
44, as appears by the precedcuts cited 4 Co. Inflit. ubi fupra, and by
cammon experience,

Jf they make their precept returnable any day afier, as for mftance
the fecond day of the {cfons, they muft not only make an adjourn-
ment, but record the adjournment, or elfe it will be intended return-
able after their feffjous, for the feffions is intended only the ﬁrﬁ day
dnd no longer, unlefs an adjournment be entred.

s Ju(hces of gaol-dclivery, after the prifoner hath pkaﬁbd. may

hes Wﬁ«m the fheriff without making any precept to him,

. %H5. Baqueft 65. 4 Co. Infiit, cap. 30. p. l&&ha&aw&
o8 hninf: juﬁmcs of gaol-dchvery (end out 8 gencnl commmdnxm to

h" . :<




thaﬂnmfbefure dﬁvl’dﬁmm ﬁuhn»jmea t‘gﬁu&' :
otherwife it is, where they have a fpecial coruniffion per Ifw i

~ Bat this is not the reafon, for fo itis dome by jultices of oyer aﬁd
serminer and juftices of peace, and yet thay nukg fpecial ,rocepi of
venire fac’ vide antea, cap. 4,

4. ]uﬁtces of peace, as t6 the point of their precnpp qf Ongri‘ fac
agree with jultices of eper and terminer, for they are as fo tb). purpofe
commiffioners of oyer and terminer, and may indi&, arraign and try
the fame day in cafes of fe!oty, 3s it is agreed ¢ Co. Ivgﬂ_p [262]

164. and ufual practice. -

Now there be certain! general obfervations touchmg the procefs
againft the' juty.

1, In all cafes,” where the proa'ﬁ is by writ or precept,” as well the
award, as the writ or precept ought to mention truly the vifne, from
whence the jury fhall come, and where it is only by award without
writ or precept,» as in cafe of the juftices of gaol-delivery, the awud
ought to mention the vifze, from whence the jury fhall come.

- Ag'ifa murder b&' fuppofed to béat D. the venire fac’ ought to re-
turn @ jury de vicineto de D. ' L

If the murder be alledgéd apud civitatem Briftol, the venire fn’ is
moft properly de Brifiol, and it is good, becaufe a city, 7 H.4.13. a.
Exqug/i 36. tmt xfu be from a place not a city, it muft be J¢ wmuu
de D.

But tho it be a city, yet thre venire fac’ de vicinete civitatis Bnﬁol is
good, tho it be alfo a county, as hath been often refolved Igainﬁ ﬂlc

.opunon of Stamford, Lib. IIL. cap. 4. fol. 154. b,

* If ‘thw, ftroke be Jaid at B. and the death at C. in the fame county,
the venivéNfac’ mult be de vicineto B. & C. becaufe both' make the
felony. ¥ p

But by the fiatute (a), where the froke is in one county, and the
death in another, the indiGtment fhall be, where the death was, and
the wifne fhall be from the place, where he is alledged to die, w
neceffity, becaufe the procefs ie not to go into the other county. ‘.;

1 a murder be Jaid in quadem pluted vocat’ Kings-ftrect in pana“ e
Santie Margarite apud civitatem Weftm/ the vifue fhall be neither
from. Kings-fiveer, becaufe it is nlIedgd to be only platea m&m '
aero civigatis Wgﬁr but ds wicineto parochia Sanfle Ma
mmwm 6 Co. Rip. 18 4. Arundel's cafe.

&
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aﬁs Hmﬁm ACITORUM cmnm.
“’Bntf!nlﬁtﬂéf be Taid apud B. in pam/n&ltC the vaorire foc
« fhall be de wicineto de B. becaufe more certain, for it fhall be intended
= [263] a vill or hamiet within a parith, and by common intendment
a pan(h may contain many vills. 13 Co. Rep. 25. 4. Har-
;u'r s cafe. "
“But at this day by the ftatate of 22 H. 8. ¢ap. 2. made perpetualby
32 H. 8. cap 3. if a foreign plea be pleaded in cafe of an indi¢kment of
gelony, it {hall be tried by the jury, that fhould try the iffue of mo?
guilty, butin cafe of'an imdiCiment of treafon, as I have before faid,
that ftatute takes not place, but it fhall be tried by a jury of that place
or county, where the foreign matter pleadeth arifeth.
2. As to the number of the jury the wenire fac’> or precept is only
wenire fac’ twelve, but the fheriff anght to return twenty-four
But the general precept, thatiflues before a feflions of gaol-delivery,
eyer and terminer, and of the peace before mentioned is to return twen«
“ty-four, and commonly the fhetiff returns vpon that precept forty-
eight.
" But the award or precept to try the prifoner after he hath pleaded is
only wenire fat’ twelve and twenty-four are. returned by the theriff
upon that pammel.
3. Touching the manner of the precept, writ, or award. \
If 4. B. C. and D. be indicted for one felony or murder before any
juftices, they may iffuc one venire fac' or may iflue fcveral venire fac®
or precepts. or awards of that kind.
1f the venire fac® be joint, then if 4. challenge twenty peremptorily,

. or challenge for caufe, the jurors challenged fhall be drawn againft

all, for each may have his feveral challenge, and the hke, if/t were
inan appeal ; fo that, if there were eighty upon the pannel, va may
be all challenged off by their feverel peremptory challenges, which is
a gréat inconvenience, and theréfore in fuch ‘cafe they antiently ufed
to fever the prifoners, and fo put them to challenge apart, whereby

_ they may poffibly hit upon the fame perfons. 9 E. 4. 27. &. 21 H. 6.

e fac’ and confequently, if the pannel be challenged off, ™ forty

22, a. 22 H, 6. 4. a. therefore the beft way is to make out feveral ve.-

tdumaybepmeduponhch wenire fac’.
~ And ifthe venire fac' inan appeal be once granted jointly, it cannot
‘[26&] ‘be afterwards fevered, ncither can there be feveral tales, for
if the wmnfac’ be,;mnt, the ulcrmn bejomt. 2’1 E. &
5ee {




And it feems, &atmufeofanmia&mmt, thoqtbe, it
if once a venire fac iflue joint, there cannotiffue a feveral venire ﬁ»
nor a feveral fales, which in many afes may much delay, if M
fruftrate the tnal

But before j _]Dltltcs of gaol- dehvcry, where there is o precept but on-
iy an award, tho at firfk the award be joint, and the panael accordingly -
returned by the fheniff, and the prifoners challenge peremptorily fe-
verally, whereby there are not enough lcft upon the pannel to try
them, and a rales is awarded returnable the next day, yet the court

may fever the firlt award and alfo the tales. Plow. Com. 100. a. &.°

Salifbury’s cafe adjudged.

It is therefore confiderable, whether the difference between the cafes
of the old books and this be, that thofe were of an appeal, which is
the-party’s fuit, and this of an indi@ment, which is the king's fuits
or rather, (as I think,) becaufe this was in cafe of juftices ot gaol-
delivery, where, there is neither writ nor precept, but a command ere
tenus, and when the record is made up, then an award upon the roll,
which the juftices may model, as they pleafe, at any time before the
trial, and requires not fuch ftri¢t formality as a writ. « 4 H. 5«
Engueff 55.

II. The fecond general is touching the return of the theriff npol
the precept, and the quality of the jurors.

Upon the writ or precept, or command to the fheriff he ought to
make the return, whether the plate or vi/ne be within a franchife or
not, and cannot return a mandavi ballivo, asin fome cafes of appeals
for here the writ is for the king, and therefore with a non mxmu }np—
= ter Dlsguam libertatem.

The “rit commands him to return dusdecim liberos & Icgalu h—
mines de Vicineto; they muft be, 1. Freemen and regularly freeholders.
2. Legales, without any juft exception. And 3. They are tobe de
icineto, but this is not neceflarily required, for they of one fide of
the county are by law.de vicineto to try an offenfe of the other fide 9‘
the county.. .

But concerning the quality of d\e jurors more {hall be faid, ' [26
when we come to confider of challenges. 7 33

The jurors returned by the fheriff were, at common law; thofe,
that were to try the prifoners, but by the ftatute of 3 . 8. up. 12-
all pannels returned by fheriffs or their minifters, (which be not bee
“tween party and party,) bcfotqany,uﬁwcsofpol delivery, ofogdn

l( !I' *
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m M vhoe «f m mmmw putting to,
mdnhn;ouﬂmmdtbcp«fmgmpmdhd, by difcretion of
the jultices, before whom ﬁwh pannel fhall-be returned, and the pan-
nels fo reformed fhall be good and lawful, and the fheriff {hall return
the pannel o reformed upon pain of 20/, v

‘This ftatute, which began to be fet on foot 11 H. 7. cap. 24. hath

l much reformed many pratices of fheriffs'ia packing of juries in cafes

-

capital.
Note, tho the preamble of this ftatute mpatlons inquefts of inguiry,

the body of the at feems to extend to all pannels, as well of the petit
jury, as of the grand inqueft, and fo it bath been conftantly prattifed,
for ifa prifoner be arraigned béfore the judge that fits upon the crown-
fide, it hath been always ufual for the judge to fend for a jury to the
judge of niff prius, and when the jury is brought, the theriff returns
ghem between the king and the prifoner, which is by virtue of this
Atatute.

Where the jury muft be de medictate lingue, and c;tlxér matters re-

 lating to the quality of the jurors will be confidered, when we come to

<onfider of challenges.

IIL. The third general is to confider what is to be dene, if the jury
appear not, or be fo challenged off, that there.are not, enough upon
the pannel to try the prifoner.

if the procefs be in the king's bench, and the gury ﬁ,ll not, ot be

«challenged off, that there are not*enough to try the prifoaer, there
“ought to iffuc a diffringas juratores, and a command to return tales.

Butif the whole jury be challenged off, then a new wenire facias,
and if none of the jury appear, then a diffringas ;umm':s ;}Q\J iffue.

" -and no tales.

Izé ] But if fome of the jury appear, but nota full jury, or if fo
many of them, that appear, are challenged off, that theve
remains not a full jury, a diffringas {hall ilfue with a ta/es.
Ifa full jury appear, and before they are fivarn one of them die,

fo that there remains not a full jury, a fales fhall be granted, and fo it

15, ﬁom;mymmdmxﬁcrhchcrctumedﬁndfwom. 12 H. 4. 10. a,
2 E. .11 b N

- If a vale ifue, mdthcydonotmurftﬂl. orbechallcagedoﬁ' fo
vﬁntﬂnfethatappurupondmpnmplplnndnndmlumakcaoxjp
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principal pannel in refpe of challenges, fo that there may be fort
tales or more. 14 H.7."7. but if feveral fucceeding tales be

the fatter mu& be lefs in number ‘than thet which was next bd&

|
|
iz

unlefs the array of the preceding tales be quaﬂ)cd and then the pum-

ber of the next may equal it. 20 H. 6. 40. a.

The times between the te/fe and return of the sales muft be (as it
feems,) as in the principal wenire fac’, wiz. if the indiGment be in 2
foreign county and removed into the king’s bench, fifteen days, if in
the fame county, de die in diem.

If the indi&ment be before juftices of oyer and terminer, the tales, as
well as the principal panoel, ought to be by precept in the names of
three of the juftices, and may be made returnable de die in diem, or de
kord in korem of the fame day.

And as to all other matters they refemble the proceedings in the

king’s bench, gjz. the number, the manner, and times of granting it,

and fo need not be repeated.

Before juftices of gaol-delivery this learning of tales is not of nuel
ufe, becaufe there is no particular precept to the fheriff to vetura either-
jury or tales, but the general precept before the feflions and the awards
or command of the court upon the plea of the prifoner. 4 H. 5.“

queft 55, Stamf. P. C. Lib. 111 cap. 6. fol. 155. &

And yet, vide Plow. Com. 100. a. in Salifbury’s cafe befone«[ ‘71 .

juftices of peace and gaol-delivery, a tales granted mnabk
the next day.

.Sc‘lluh.Coq.:h.n of Trial, &c. Index to 2 Hawk, P. C. Tit, Trial. ’n_‘. ,

P. Coron. ch. XL, XLI. XLIL

CHAP XXXV

Concerning challenges, gnd fir/l, of peremptory challenges.
)&VT’

HMLENGESmEfpe&ofdtepu‘;-kmgdmceofﬂn
hngm 1. Challenges by the prifoner. e.cmnengutyib
Chaﬂmgubyﬁepnﬁurareofmkﬁﬂs 1.%@
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error in fa&. whawpon nﬂ'ue was joined, he {hould not challenge
pt:remptonlyor without caufe. Stamf. P.C. Lib. 1i. cap."t. fal. 158. a
- 'The like law feems to be, if he had pléaded mny foreign plea in bar
or in abatement, which went netto the t.nll bf lhe feiony, -but of {onie
collateral matter only.
& Bnr. if aman bemdr&ed or appealed of lt'cafoq or felony, <and plcad
ﬁt» guilty, -or plead any other matter of fa& triable by the fame jury,
and plead over to the felony, becaufe his life is now at ftake he might
lienge peremptorily and without caufe any jurors under the number
' ] of three whole j Jums, pamely thirty-five of the jurors returned,
PR and they are to be withdrawn out of the panncl; and this was
inﬁmrm witey, Moore 12,
. #And if twenty men were indicted for the fame oﬂ'cnfe tho by one
. Wnt’ yet every prifoner fhould be allowed hm pemptory chal-
 denge of thirty-five perfons. 9 E. 4. 27. 6. .
43 .ﬂnd if there were but one venire fac’ awarded to try, tfxqm thepcr—
fous.. Mﬂengcd by any one fhould be withdiawn am&them all.
a‘ M Plow. Cam. 100. Salifbury’s cafe. 0
- Butif. he had peremptorily challenged above thirty-five perfans, and
ﬂh&on it, and would not leave his challenge, then in cafe of an
jicd _’&mcht of hlgh trgq'on, it amounted to nidil dicit, and jo'guent ”
d”M ihonldbc, given againft him.
- But in cafe of petit treafon or fetony the pmoner was at ncn'iv put
1o, pei peine fort & dure, asdcchmng the trial by law appointed, the cen-
ch whereof was only the forfeiture of his goods, but it amounted
‘attainder, and confequently no, efcheat of his lands; wide 14 E.
. %:7-a Plow. Com. 262. b.and thus, the pradtice was nnn‘l the begin-
i u;n of H. 7. vide 11 Afiz.6.118:3.28.a.
fiﬁt tft:rwdl by the . vice of all the judges of both benches it was
efolved, that the party. fo peremptorily challenging aboye thirty-five
8 uld kmc,ndgmem of death, and;t amounted to an attainder, 3 H.
(441204 Go. P.C. 227, 228, for. havmg,hddmths.ﬂm and
Wmqummuwm@mmm ‘
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But tben fuppofc the pﬁfoﬁer‘ in cafc af felonypcrcmptonlv chal-
kbges abovc twenfy, what fhall’lpe done? fhall Judgmcnt of death be
given, as where he challenged above thirty-five at common law ? And
it fhould feem, by the opinion of former t:m-se,\ it thould.

: _ For the feveral ftatutes, that ouft clergy in cafe of chal-
[9«7@] lengmg above twenty, import, that by fuch challenge the
party fhould be convi@t, otherwife clergy were needlefs to be oufted
upon fuch challenge, as 25 H. s.up 3. 'wde}n Co. Rep. Poulter’s
cafe 30 4. 4 &5 P. &8 M. rap 4. 04 S

. But yet, if he challenge above twenty, :u:he law ftands at this
day, he {hall not have Judgment of death but only his challenge thall
be over-ruled, and the jurors fworn for two reﬁons. 1. Becaufe the
ﬁp}utc hath made no provifion to attaint the feaon, if he challenge

; MVe the number of twenty. 2. Becaufe the wordn of the ftatute
uf 22 H. 8‘ are, That he be not admitted to r/m!lmg.e above the mmber

/ ‘@f twenty, fothat, if he chzllenge above twenty piremptorily, his
Qhaﬂengc thall be only difallowd. Co. P.C. cap. 102. 2 297, 228.

_If 4. be indited and plead not guilty, the jury appeass, he chal-

’ lengeth fix of the jury for caufe, and the caufes found infufficient, and
B e fix are, fwom, and the reft of the jury challenqu off, whereby
e mque& remains pro defeftd juratorum, a tales granted and the jury
Wr, the prifoner may challenge peremptorily any of the fix, that

‘ xy;m,bcforc Lhallenged for caufe, allowd andfworn 32 H. 5. 26. b.
14 H.7.10. a. for it is poffible a new caufe of challenge may inter-

. )me :fter the former fwearing. 2 R. 8. 13 a. but if a man chal-
*Jenge him for caufe he muft fhew a caufe hamened aftcr the formc K>
fwamng i 08
. .Butif the prifoner upon the firft rannel had challcnged fr' inftance
04 ”&qm pcremptonly. and then the ]ury remains for defauft of jurars,
' andadif iftringas with a forty sales is granted, e ﬂmﬂ challengc pe-

, E}‘,‘@owy Do more than_ will ﬁll up his, nnxi\bar,_mz in cafe of
Mﬁl at this day five more, and in cafc of trufon or petit treafon
R ‘.ty~ mqre to makc up hu*ll nm&ex twcnty peremptory chal-
L satokag r.

mk P.C. d-.xml«. jv ,q,muu,com ‘ch. 37. pa; &c. &
T ;‘m Jurors, (e&. iv. of | ) 3 jmu. -l‘daw!&cap'l"n. -nluf-

«.t&



C'anarmng chaHenges for ca.ufe. it taji‘of mdtﬂmm ﬁr‘m q;-
aife, e ftlauy *‘7

HALLYNGES for uufe qpon mdiéhnenu are of two kmdq.
/ cither for the king, or for,the prifoner, -md eag!x of thefe m
again of two kinds, either to the array, or to the poli %
The king may challenge the array or the poll. 3.}.
Stat. 33 E. 1. Ordinatio de inquifitionibus, but then he muﬂ fhlw- .
caufe of challm Jbut he need not fhew the caufe upon his cha 3
to the poll, till the whole pannel be perufed. Smmf Mo L:b f\
cape e fll- 16% 1 S .
Challenges by the pukncr for caufe fhewn are of two kmds. wz.
Either to. the array or to. the poll, but it is no principal ¢hall
cither to the array or poll, that the (heriff or_juror. is of the king s\
Livery, but he muft conclude to the favour. .8 H. 6. Cﬁallmgv 17.
If an alien be indiced or appealed of fclony, tho ‘the mdx&mqt ,.
ought to be by a grand inqueft of fingli/l, yet by the fatute of 28
. E.3ccap 3. the trial fhall be per medictatim lingue, viz. halfﬁo o
« jury to bé of aﬁeni exoqx in cafe of fclnny by ngpmm, wfﬂun & bt
fatute of L & 2 P. &M cap. 4. '
And this ftatute extends to felonxes, as well made aYm dxp
34. as luefom, for the ﬁ:arutc is general qll mmmr of ingue/

TR

andfo hnﬁood ulll%?‘ts'M cap. 10, wh\d}r“' 3
the commun-}awﬂw a tred'on, and confequcm]y ouﬂed cta :
lingue. | Mar. Dy. 145. a. Stirley’s cale. Co. P.Cp21 )

If upon an mﬂl&m of‘ﬁbny apmﬂ an alien he pléad £
vt guily, and x commont jurybe retorued, i e doth not {
furmife his béiig y
loft that pdunuge,




' 'or%doma. the pﬂﬁmer
? aug non law m‘ﬁe four hundreders |
de Sat, 3.5 H S. cpp 23, thnt ou“cd cballenge for fhire

ed it cafes of treafon, but that ﬁamr as to tseafon was al-
l,h‘l\’QQP & M. tapuﬂ) i
" But the {tature of 35 H. 8. cap. 6. requiring fix hundreders, and
that of 27 Elix. _cap. 6. requiring only‘tivo hundreders in perfonal
actions extend not to trials wpon indi€tments of treafon or felony.

Yet I n:va' knew any chall:ngé* “for deﬁuft' of hup&eders upon a
trial of an indi@ment for felony or treafon. o

w to the poﬂ for caufe hré“iﬂﬁny. b ift other cafes, which
hall not mention at large, becaufe they “are all gatheted up by my

| Coke Juper Lit. §. 234. but fhall only ndﬁq\'ufudl as more
cially Belogg to capxal caufes. .
- By the ftatute of 33 H. 8. cap. 12. for trca{'ou or ?ef&ly comm'ttcd
ﬁl ﬂmﬁng s houfe and tried }:cfore the lord ﬁ.ﬂéard al &xallcngc exs
 for malice is taken away. By ‘the ftatute of 25 E 3. cap. 3. it
f is enadted, ' That no  indiéter be pat i mquelt”nguﬁ”the’pan?

% indi@ted, if B Be chaﬂenged for that caufe.
; B ‘the flacute of 2 H. 5. cap. 3. nomaﬁu l’n‘hadmh‘ed' in any
i uppn the trial of the dcath of amﬂf {a), ﬂnlds he have
' ‘lands

i

: ; B } v. wify \,._ Bl 4
f-;m is to fay ital caufes 1 F fe.
#ﬁn Ratute was: mzmdu&uxfﬂ‘ ‘a new law Bw. Tr. )’Ml ua"ﬁ'ﬁﬁﬁ.& 4
" only with rchca o' the qu’::)nl of the - Yol V1, p. uz:. ﬂ-mm
¢ comman it was re- 3 2, ¢
iy \hu }“ﬁ Id heafrd!mlqer. mAkG“ pmz by 6 Ges. . - 37+ 1: :
(e o Sl e
o ral wor ¥ 2 cap. 10, s for the term « nr
~ a8 to treafon, yet fome frechold -3 ftill ‘M‘ 5 hy:n:r:-n
B eflary, and fo it was allowd ltl'}'llp- ubkq y one or iuvun{
P o i nﬂ:!y F?‘é;nh C.J. ”‘:"*D‘ches:‘ poffctiion in d‘. their
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Jands of tenements. of tbc vﬂmof 00: - ann. abd 1 ha
if he be challenged: Arqd by thc con m&xon of k
1. It muft be land of ‘that valuc in the fame county 91?"'!.! ‘.

Again 2. He muft not only be fexfed dxereof at the time of the ;zui- Y )

~~~~~

,,,,,

annum, yet that exﬁends ouiy to lﬂhes ]mmd in thc kmg s bench,
common pleas, cxdwquer, and juftices of affife, fo that it reacheth
not to trials of felons beforsju(hoes of gaol-delivery, oyer and zerminer,
or of the peace, but thefe trials ftand as they did by the (hm:cof 2
H. 5. a.smﬂ;cvahwofjmrs, vide flat. 33 H. 8. m[ 93 Ky
- But yet by fome fubfequent ftatutes the value of jurors freeliold in
cafes of trial of felony is changed. "",

By the ftatute of 8 H. 6. cap. &ltimo upon a mnl por me-
dictatem lingue, aliens need not have 40s. per ann. fo defec- [ 74]
tus annui cenfils is no challenge as to the aliens, but fll it rcmaml
a good chll&wgeutothco&xcrbﬂf of the Jury, that a.redematnt
Stamf. P. §. fol. 160, b,

By the ftature of 23 H. 8. cap. 13. upon trials of felony or mnrw
in cities or boroughs a citizen or burgher worth 40/, perfonal M
may pafs, tho he have no frechold, but kmghls or e(qmrc: lmng there
are not within this provifion.

The Ratute of 33 H. 6. cap. 2. conccmxng xnda&nenn of perfm?

ngmld@&mmﬁnaotmmah it

By the fatuce of 11 H. 6. cap. 1. a chzllcngcls allowd of any pers

a&cw of Sauthwark, tho he be of fufficient freehold:

prifoner challengeth for caufe he ought to fhew his. ﬂhfc

prerenﬂyb )hcmfexmmg-wz’rfw, 1 H.5.10. b 384051,,32}
(<) but fome book hat he fhall not fhew caufe till the pannel
bé perufed &R, @ Clhallenge 105. but he muft fhew all his caics
together per 24 Eliz (.'.B Bracket’s cafe,

lfm-wialwmﬁ‘-'? i ‘; ofwa&;mfwn, uﬁ,thg it
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as HIST AC m'éonowm.
and a dz/x’mgm wxﬂ: a‘taléx lﬂhe, tnd thc jntou appear, ruled
The King fhall nbtchlﬂcage any of the eleven fivorn, unlefs it be for
a caufe happcned fince their fwearing; af i ‘:hppen before, tho not
known il after, i¢ fhall not be allowd. That the eloven, that
were Jaft l‘ﬂvorn, thall not be now firft fwom, Lu( they tbal\ be called,
as. tbeyhappen in the panncl M 43 8’ 44, Ellz B. R, W/mmm 5
cafe, "Yelv. 23,

And the fame. law is s for the challen;e Bf oner for eaufe, out
he may challenge them peremptorily m*w mg thcy were for-
merly fworn, as before is fhewn, . 270. .~

Touching the trial of a challenge for ctpfe gnaﬂe 1o the poll, wide

[ 75] Co. Lit. 'p. 158, a. If a juror be challenged before any jury

fworn, two triers fhall be appointed hy,dtqcouﬂ,‘ and if he

_ be found indifferent and fworn, hc and thct*o triers fhall try the

nckt challengc, and 'if he be tncd mdnt{crent, thcd the two firft triers
Ahall be difcharged, and thc two JUTOTS med MEC]W fhall try the

reft,
o If the plaintiff challenge ten and the pnfoner one, du:n he thxt re- '
mains {hall have added to him ‘one chofen by the plamhﬁ' and an-

other by the prifoner, and they thice fhall try the challenge. ' If fix

be (worn, and the reft challenged the court may a&u any two of
the fix fworn to try the challenges.

1f the array | bie challenged,sit lies in the difcretion. of the eourt how
it ﬂmll be tried, fometimes it is done by two attornies, fometimes by

*the two coroners, and fometimes by two of the jury mth this dif-

: -,fd‘mog, that if the challenge be for km&ed in the fheriff, it is moft
‘;,ﬁtto be tried by two of the jurors returned ; i d\cchallaqg Y
in favour of partiality, then by any other two affigned thege ato by
Wurt 29 Elz. C. B. L:_/ftr"s &o, Trm. 2] j’aq R Loyd
aql Milliats ((¢]. s ;
v,&pg all this h.ammg toncbmg c}ﬂm gd
:emptoxy or for caufe, is .mtcnded of trials. by m!ina!ﬁunes, not of
n*al'by pecrs, for thcrc no challe uﬂo’uﬁ}q for they are not

R e h:gs s judge

.....




,,,,, nfi er"*tﬂuml itfelf by
jury, and the ﬂungs ncom]ﬁmt Mﬂi it, andm concerning the
evidence to be given to prove the prlfbner ‘ﬁﬂty‘ PRI :

To give a full acco_" int of evidence of this kind there will be thefe
thmgs exammable. 1. The quality and qualxﬁcmom of witneffes.

2. The, mmncr of d}eu‘ teftimony, what upon ‘oath, and what' with-
out oath, | 3. Tho‘fc ewdeuces and examinations, that are in wntmg,
what, and wbm a}]owable. and whatnot, 4, The things teﬂxﬁog, ;
and therein of prcfnmpmms and prefumptive evidences by the common
law, and by adts of parhamem 5. What variance between the evi-
dence and mdx&meut maintains the indi¢tment.

L. Concerning the quality and competency of wmwffes to bc pro- o
duced, :
 Iristo be obferved, that thcre be many circumf{tances that difable
a juror or are fufficient caufes of exceptions or challenges of hu&. '
that are not alldwablc exceptions againft a witnefs.

The exception “of kindred is a good caufe of challenge agzmﬁ a
Jror, but not ngtmﬁ a wltncfs, therefore the father may be a com-
pctentamuef; for or‘agmnﬂ' his fon, or & converfo, the mafter for'his

= 'quat or ¢ conmf “Thefe and the Tike exceptions may bemﬂ‘r- ]
credit “or eredibility of a witnefs, but are not exccpnons ﬁgninﬁ lm

Lompctc;ty N "
For that mayo_bMo;ce for all, the exceptions to a witnefs
are of two Kinds, Excqmoﬁs to the credit of the witnefs, which

do not at all anhﬂnlgimn‘ﬁ'dm bcmgfwom, but yet may blemith the
o O iy e o, .
) ‘ y is left to the jury,
who are judges o{ & 2 ‘{ind l&cwrfq n‘i.:hg probability wah-
pro’ ability, crqdfhzmyu' mcra!iﬁmry of ﬁse & witnefs and his teﬂn%yy Lo
and thefe exceptions are of ‘that great variety and multiplicity, that
they cannot eafily b U!duced wider rules or inftances. 2. Excephom b
to the competenicy ﬁ:wimeft, wmchdoexdndemhm guing
Tt e SN 7 e

’




g& ony nd of thgfccxoepm%comu tbo;udge, and of
; d;:fg hncr lm of ¢ exceptions I am here to ,
Ifa per?ombe ouxlawd in a@erfonll atkic "t isa good ite of
: Ghaliet;gt ga isft him as a juror, but yc“h; be fworn as a wit-
ndmg his outlavgy. Coke. _{lgm' Lit. §, Vs fol. 60 b,
'ﬂgg Y u incapacitics, or W@MW of witneffes are rec-
kéned ‘h}) by m lwl Cob ﬂlu,f .. 1f he be a;&mt df give
ing a falfe verdi@
for then he s to"

em, -otherwife it is if he ?oc m‘ﬂy :mw:m ﬂlg{m of the party ;
vide 24 E-3. 3. b, 43 F. 3, 33. b & H.S, J‘adgmm 220. 46,
Affiz. 11, 21 Affiz. 59, 3. If hebcconvx__‘ of y. 4. Con-
vidk. of ‘a pramunive. 5. Convict of forgety m&e mme of 5
. Lf? cap. 14. but [not] a Convn&ton upan ftatute of 1 H. 5.
: mp A AT he be eonyiél of fefomg ( ajw MMOR it thould
fcom, that ﬂn approver fhall n&‘be fwﬁwﬁ-ﬂ i % tbpellee
d'to the country, but enly his general cath, W]ichketh at the
t)mc of hxs{bccmmng an approver, fhall be taken,. quql tamen quare,
for this cafe iffers fiom the teftimony of a perfon convi@t, for the
approver accufeth himfelf as well as the appellee. 7.0 If | by judgment,
“be hath_1oft his cars, 8. Or by judgment flood upon_ the pillory.
9. Or tumbtel. Co. P. C. 219, for they urethcrebgm 10.
Ox;_g;een ?nrnndegi, ﬂwnatmu 11. Or ‘being a champion in a writ

I right becomes recreant or;owma, for. WM{& per--
" ] ‘fon mfa&ous, fo that hé lofeth hiwqm m. g

: ,,But yetin thefe exceptions thefe dnngs are to be obferved,

s ﬁxag”hﬁegeth this exception oug!it,to@ew forth a copy of }c‘ g

cdf "aﬁcﬂcd or voq@h the r(:B in Coaﬁt. That' if thn king pardon

efe, offenders, tl:ey are :Q’emb ‘”" -ﬂ compcm witif{ ffes, tho

X Mcudn is to be flifl left to the jury, for-@g‘gigh }mﬂm takes

' })hnamfs' culpam in famlmﬁqﬂl, : Iac.»& R. Cudding-

1on 8 Wléms { lv) H:t yeti xtm;k _the man gwhysm ‘honeft

. am, an m ur "'az%;i H. 4. 41. but yet
of my ] Ca&hm Craﬁaw s
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18 Ebim. cap. . xtwnm'rvaﬂxoymgmonand apm!oa, nﬁ’h}n '
thereby enabled aftcrwaﬁs to dequire goods Hoab. 288, S:ark and
Williams.

And fo itisjf he be in ordm, wheteby burning in the htnl is di!'-
charged by the ftatute of ‘4 H., 7. cap. 13. Hob. ubi fupran.

And fo it s if the buming in the hand be pardoned, Hob. i%id. or
ifhe pray\ ‘his clergy, tho the oom‘th véfpit his l&aﬁag quere, vide
Hnlaqft’:elfq, 4 Co. Rep. 46. a4 b A

There areﬁhm other matters, that render a man mcompetcnt to
bea w:tneﬁ o they are not fuch as render him infamous by judg-
ment or award in any oﬁ'ﬂw king’s courts.

1. Some mmh regard of defe& of intelle€tuals: A pcrfon
of non fane _‘, &nnotba 2 witnefs, while he is under that in~

i he have Jucida igfervalia, then during the time he hath
ing hie may be a witnels. Co. Lit. ubi fupra. But it is &

dfﬂcuky arcel; Wm what is the minimum, quod fic difables
the party.

Ifmmﬁntbtdfﬂ:eigenffoummyem, hexsuto this pur-
pofe of the age of difcretion to be fworn as a witnefs, but if under
that age, yet if it nppuf ‘that he hath a competent difcretion, he
may be fworn.

But in many cafes an infant of tender years may beex- .

. amined without oath, where the exigence of.the cafc requires [‘79]
it, as in cafe of rape, buggery, witchcraft, de guitus vide qua fupray
Part 1. cajt 24.; 3082, & cap. 53. p. 634, & infra, p. 283, ||
e Ttis my lord Coke ubi fupra, that an mfidel is MW
admidted as a witnefs, the confequence whereof would alfo be, that a.
Tew, (who oniy owns the old m@mcm) could not be a witnefs, .

Bue I ke it, that altho ‘regular oath, as it is allowd by the'
taws of England, i amjdnﬂu Dri evangeliis, which fuppofeth
2 man to be a chnﬁnan. yet in cafes. of neceffity, as in foreign cone
tra@ts between merchant and merchant, which are many times, tranfe.
a@ed by jewyﬁ broM"’in uihmquy of a Jew tatlo l:tra lqif 34

Mofm is not to be j
ainong all nations, *’{ e
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ﬁm of the oadu of mﬁdelv F&Cnar&mm. Tm 1 }art 1.
quw: Jorma (c). . R AT

- And it were, a very hard cafc, nf a mm'dn mitted hcre in Eng-
Jand in p@&nce only of a Turk or tj‘ew,ﬂm owns not the chriftian
'rehgamﬁwnld be difpunifhable, becaufe fuch an oath ‘fhould not be
takcn, which the witnefs holds bmdmg, and mt fwear, otherw:fe

and poﬂiblv mngﬁmhmh himfelf under no on, n&fwammrd-
ing to the ufual ftyle of thqmumfof Erg e '.‘,a;ﬁ-;.;w-v‘.‘;k_ W, 4
But then it muft be agrecd. thlz the edi ugﬁmognnnﬁ
. beleft to the jury. .. © d- W TR B e

3.  Some regularly are dufabied in rcfpe& :\*d;e civil onity.of their
pcrfons, as the hufband regularly is not allovgi to be a witoefs for or
againft the wife, or & converfa ; but vide muchbg,,ﬂm alfo at large
Part 1. cap. 24 in ﬁm & ibid. ap. 64. p. Gﬁsrzfaﬁr ﬁam L 0 7a:

tﬂp 1 l o X >\ ‘,.& ¥ »»;"w' 5 .
+. Some are difabled to bP witnefles in refPe&, that ﬂicy are com-
cerned in mmne(‘t , v W R

: T2 ] * And’therefore a party to an’ ufuuous *conm& xf the
money be unpaid, fhall pot be received as a witnefs to. prove
the ufury, becaufe he avoids thereby his own fccunty. but otherwife
it is, if the money be already paid, and the fecurity nfgn up, for then
he is allowable to be a witnefs for theking (4. 1 .. At
4. wounds B. for whiehhe is indicted, yet E.m be. mtmefs
for the king: but this fhall be no evidence in an a&;ﬁn ﬂtpvgh( by
B, for the affault, tho 4. be convick at the kmg?tfnm TR
yadf a reward be promifed to a. pcffon for. gmng mm before
hc ves it, this, if proved, difables his tcﬁmmny ey e ©
Exd {o for my own part I have always thpught, that 1{ a perfon
_hgve a promife of a pardon;. if e giwqs evidence agamﬂ‘éme of his
VS sonieratin, thin filabies bl m‘u-g.,g it be proved upon
M(e) o
_ Xcunfome cafes a confeqmlmlbmeﬁt,uﬁ 'muxfs doth not
: t!'lf}blq his m}kd&ﬂ( may M“Mtof hxs neﬁamony
b B.and C. are feverallyrmdiétediorm in_proving a bond,
3 J. mmk&gthe m ot ndl&ed for the fame
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~ offenfe, yet not bemg convn&edqmy be witneffes for 4, to mghg :
bond fealed. P, 19 Car 1, B. R. Rot. 2. adjudged in the M‘J :

Billmore, Gray, and Harbin, and accordingly ruled P. 40 Eliz. C. B.

<

Gunjton and Downs (f ) in three ations feverally brought agam& ’

three perfons for perjury in, Chancery in one and the fame ‘point, for
the other tivo are not mmedxacely concerned in_ this trial, tho con_

fequentially they are concerned, the point being the fame.

If A4 bring an a®ion upon the ftatute of Ahnton againft the

hundred, none that live or have land in the hundred fhall be admitted

to give evidence for the hundred M. 1650, Benet verfus Hundred

de Hertford (g ).
Yetif a perfon b be ta.ken and indifted for the robbery, they

of the hundred may be admitted to prove the defendant guil- b

ty of the robbery, and that he was taken upon their purfuit, tho this*
doth confequentially difcharge the hundred upon the fatute of H/i m ’

& 27 Elkz.cap; 13. ‘

4. brings an altion agaioft B. whcrem C. is produced as a wntncl'a
for 4. and 4. recovers upon his teftimony, C. is thereupon indicted
of perjury eontra formam flatuti (*) ad grave dampnam ipfius B,
C. pleads not guilty, ruled that B. fhall notbe received to give evidence
againft €. becaufe he is the party grieved, and thall recover 20/ A4
1650. B. R, Bacon’s cafe, 2 .Ral dbr. 685. pl. 4. and yet it feems
he fhall not recover the 20/. upon the indictment, but muft bring his

aﬁxonnpon the tute ; and yet conftant experieuce, and the very .

ftatute of 21°-H. 8, cap ‘11, that gives reftitution of goods to the party
profcctmug an’ indn&mcn: of felony makes it evident, that he may be,

2l indeed ought to be the witnefs to convict the felon, :hoxhempun ‘

he is to have reftitution of the goods ftolen.
If the tjMant robs his | or the Teflse for life the rmyﬁonef,
a refiant che lord of he fachife that hath bona félondm, thefe may be

witneffes upon an indidtment or trial of the felon, notvmh{hndmg the i
eonfequeumka@ymgp that accrueth by the atiainder or conviction
ofthepany, yetdzeqdihalryofthmteﬁlmouyuw be left to the

jury, " But if 1. hath a promife or grant of the goods of B. ameftedof

felony in cafe he bmﬂ iﬂ'ﬁmﬂwdauowd tobe a W'. !

S

2R, 4
this ta now alterd

:3&3 “ m, as if hcwc r
wﬁ%ﬁz ' (-, mgmm :
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mtwn have hw d thcxr te(hmony wadnout piuh, !yhic!rpoﬂ'xblv being
fortified with concurrent evidences may’ﬁe p{ fomc weight, asin caﬁs

of rape, huggery, wmhuaft, and fuqﬁ cri whmh are praéhfed

& fuﬂia, 2 219,

stwk P C ¢h, XLVI. of evidence per tot. Burn.‘m cvrdmce.g. thlu Com.d:.
27. pa. 356, 360. See Jndex to Fofter, tit, Evidence, qurt-l&s. wmgru. z.Wllfon.
< 38, feems Contra’, x. Wilfon, 84 x. Atk. 21,

C 1A X?(XVIH.
Concerning evidence in writing.

BY the ftatute of | & 2 P. & M. cap; 13. and 2 &9 3 P. &8 M.

cap. 10. Juftices of peace and coroners have power to take ex-

_ aminations of the party accufed, ang informations of the accufers and
witnefles, (the examinations to be without oath, the mformatxons to
be upon cath,) and are to put the fameé in wntmg, apd are to cemfy
the fame to the next gabl-delivery. 2

. “Thefe examinations"and informations thus taken and returned may
be read in evidence againft the prifoner, if the mfarmerbe dea.d or fo
fick, that he is not able to n'avel and oath thcreof maac ; ‘m&- :
wife not. . . ¥.

But then, 1. Oath muft be made either by ﬂ:e Juﬁ.xce or coroner,
that took them, or the clerk that wrote them, that they are the t.ae «
fubftance of what the informer gave in upon oath, and wha.; the pri-

i faner confeﬁ‘ed upon his exa.mi.natwu 2. Asto. thcex:‘.nmatnn of

: .iht pnfbncr, it mn& be u:ﬁaﬁed that he a. it frcqu without any me-

ace, or undue terror m:pofnd upon him; for L have often known the

[ 98 5} p'nfon;l difown his confeflion upoi his o#ummwn,ind hath

fometimes been acquitted againft fuch his confeffion; apd the

‘ ﬂmﬁm vghy thefe cxaminations and informatigns are allowable in evi-

: degy:e (under the cautions above premifed,) is, becaufe they are judgcs
fof mcord, md the informAtions before them upon oath are authorifed

lire gy a& of patliament, and thqy are. Judgcs' qf the crimes’

i nponwbmhtﬁe anfpnnampc‘are taken. ;




dxﬂ'olve it, :f there were ca% I that caufe Mrs. Pucl'rmg herfelf

was examined touching t tbe manner of the marriage, as a fupplemeu-
tal proof, and died hmgmg the fuit, WVeli was after indiCted upon
. he ftatute of 3 . 7. for this fact for fllony, and it was moved, that
this examination of Ms. Pm‘}rmg mxght be read i in ev:dcnce againft
the ;infona', h\ih: \'gviﬁ &med"“!.»Bcémfc it wasa procecdmg ac-
cording to the civil law in a civil caufe. 2. Becaufe that fuit was
originally at the mlhnce of Mrs. Puckring and her own caufe, and
tho the be accoﬂlmgto ‘the civil law examinable, as a fupplemental
proof, 'yet it was a caufe for her own intereft, and therefore at Sin-
mon law not allowable,. tho the commiffioners that took the examinas
tion were judges conftituted by that which thcn was allowed to be an
act of parliament, A2 1652. B. R. ik

A. commits a felony‘in the county of B. and flies into the county of
C. and there is taken and brought before a juftice of peace of the cou =
ty of C. where 4. is examined, and informations upon oath taken by
that juftice, tho the juftice of peace of the county of C. had notan
original cognifance of a felony committed in the county of B. yet
thefe examinations and informations being tranfmitted into the counity
* of B. where l. is indicted, may be read in cvidence againtt him. Dalr.
Fuft. cap.el 11 . 299. for tho he hath not an original jurifdicion of
. she caufe, ypt hellzth a confequcnml jurifdi€tion thereof, having the «
party before him, and it is in order to the prcfervaucn of the peace.
If a- juftice of peace takes information in a cafe of h:gh [ 28 6-]

& t:'z&fon, it feems thefe cannot be readin evidence upon an in-
diétment of treafon, becaufc high treafon is not within that commxf-
fion, but it Js of ufe only, as minfqmatxon upon oath, hlch

may take,tlio they cannot sfoceed uponit, for all treafon is abgeu;h

of the peace gumramm, nf it bc not anowable to be giveam

\



Cmmliug evxdcnces requifite,” or allowad byLﬁu of paxhament, ‘and..
prcfumpnve endence. ’

Y the ftatutes of 1 E 6. cap. }2. SnE cap. 12. there onghtto

be two witnefles to an indi&ment of high treafon, and. thefe

witnefles are to be fworn before the jury alfo upon his trial, unlefs he
‘willingly without violence confefs the fame.

Thefe two witneffes are ftill required upon his indiGment, and it is
not altered by the ftatute of 1 & 2 P. & M. eap. 10. which reftores
the common law trial, but extends not to the indi¢tment. Co. P. C.
-cap 2. p. 25, vide fupray Part 1. p. 298,

*A confeffion upon examination before a competent judge before in-
di&ment is fuch a confeffion, as the ftarute allows. Ce. P, C. ubi Jupra,
and {o it was agreed in the cafe of Tunge and others, 14 Car. 2. (a)

. If.one witnefls be pofitive, and the other witnefs isonly by hearfay,
lbefe are not two lawful accufers within the ftatute, agreed by all the
- [a8 juftices in the lord Lumley’s cafe Hill. 14 Ebz cited Co, P.

[ 7] C. ubi fupra againft the opinion in Dy. 99, b ﬂm s cale,
but two witnefles are not requifite either upon the indiément or trial
of treafons for counterfeiting money by the exprefs provifin-ufthe
fatute of | & 2 P. & M. cap. 11, which diredls, that in all treafons
for counterfeiting or impairing of coin the offenders fhall be indicted,
armaigned, tricd, convi@ted and attaint by fuch cndcncc, and in {gth
manner as was ufed before. 1 E. 6.

- 'The words of the ftatute 5 & 6 E..(i cap. 11. are. at Thar no
: w(on thall be indicted, convited, or auaint for any dze m-_afm
e ti orforanyothcrtrufmdntnowbc,arwag‘knﬁall

‘wm“qnhch thall hereafter be perpetrated, committed ar@e unlefs
% aﬁé offender be thercof accufed by two lawﬁl‘ ma&m,«.ts': P
It may be confiderable, whether this act extends Ww
: mﬂthy;&gfpaﬂmmmt after 5 &' 6 Bu6 () e

% It fuchmmnvbcﬁmﬂqd after, as that of 5 “Eii. cqs Q,
i gclxppmgam}wiﬁlmgofcom, and alfo




v deat) j there fccms to be no neccﬂity m
w lmdfes upon the indi@tment or wial. 1. Becaufe, according to the
due order and gourfe of the laws feems to mtcnd common law (¢ } g
‘But if there were doubt of that, pe( in thefe als concerning coin the
ftatute of 1 & 2 P. & M. cap. 11. enats, * That all offenfes con-
“ cerning counterfemqg, forging, or impairing any coin current
< within the realm, fhall be indiGed, arraigned, tried, conviét and
« attaint by fuch eyidence, and in {uch manner,, as hath been ufed
« before the firft year of . 6.” therefore, if the {tatute of £, 6. fhould
be conftrued to refer to any future ftatute making treafun, there will be
the fame reafon to carry over the ftatute of 1 & 2 P. & A cap. L1t
to the treafons enacted againft impairing of coin by 5 & 18 Ehiz.
But yet, as to other treafons, it may be very qucltionable, [288]
whether 5 &' 6 E 6. doth as to this point extend to treafons
newly ena&ed gfter, 1. Becaufe tho a former alt may dire the
proceedings upon a new offenfe made after, (as the ftatutes of 18 Elz.
cap. 5. 31 Eliz, cap. 5. concerning informers, 21 Fac. cap. 4. coms
cerning “fuing informations in the proper county, and pleading the
general iffue,) yet this doth not in terminis extend to offenfes to bei -
committed againft ftatutes to be made, but only in all other treafons
hereafter. to be commiited (d). 2. Becaufe moft commonly in the -
) a&s, that after 5 & 6 E. 6. ¢nadled new treafons, if the patliament
WteRIET two lawful witneffles, it moft coumnnonly exprefleth it acs
cordmgly quare, for 18 2 P. & M. tap. 11.Aeems to import, that -
in new treafons concerning counterfeiting foreign coin made current
" by proclamation, there would have been a neceffity of two whmlfu
by thc‘{hmtc of 5 &8 6 E. 6. and therefore provides againft it. .
f21 Fac, f»p. 27. the mother ofa b‘ﬁaﬂdcbﬁ'\m
a\‘l fnﬂ'er as in’ murder, unlcfﬂhe pmvchy'w :

t‘émmu ufc that h e
. x‘w s immed




288 HISTORIA PLACITOR
among many others by a claufe in the latter eud of the a& for relief | \
of the northern army. 16 Car. 1. cap. 4. (‘) until by parliament ithe
otherwife enacted. “1

The indiétment to put the prifoner to this proof by one witnefs, that
the child was dead born, mu@t contain this {pecial matter, that thg,,
prifoner was delivered of a child, which by the laws of the kingdom
was a baftard, and that it was born alive, and fhew how fhe killed it.

[289] But the indiétment need not allege, that fhe concealed it,
‘ but it muft be proved vpon evidence, (@) if advantage be
taken of this ftatute againft her.

The indi€tment doth not conclude ¢eontra formam flatuti, for the
ftatute only direCls the evidence, where the cafe is within it, but
created not a new crime. (¢) :

'If there be no concealment proved, yet it is left to the jury to in-
quire, whether fhe murdered it or net, by thofe cifcumftances that
occur in the cafe, as if it be wounded or hurt, &'c. byt it doth not put
her upon an abfolute neceflity of proving it born alive by one witnefs,
and fo the evidence ftands but as at common law.*

If upon the view of the child it be teftified by one witnefs by appa-
tent probabilities, that the child was not come to it’s debitum partis
tempus, asif it have no hair or mails, or other carcumﬁances. this I have
always taken to be a proof by one witnefs, that the child was born
dead, fo as to leave it neverthelefs to the jury, as upon a common
law evidence, whether (he were guilty of the death of it or not.

In fome cafes prefumptive evidences go far to prove a perfon guilty,
tho there be no exprefs proof of the fact to be committed by him, but
then it muft be very warily prefled, for it is better five guilty perfons
fhould efcape unpunifhed, than one innocent perfon thould die.

‘ If ahotfe be ftolen from 4. and the famg day B. be foun(\upon him,
‘l! is a ftrong prefumption that B. ftole him, yet LA~ rememher before
f_‘wy learned and wary judge in fuch an inftance B. -
and executed at Oxford affifes, and yet within two amfes‘mm C. =
'being apprehended for another robbery and conviGted, upon hijudg-
ment and executipa, confeffed he was the man that ftole the horfe,
' ?mdbﬂngdo[ely purfued defired B. a ftranger to walk his horfe for
vupon a neceffary ow&ﬁon and efcapeds

ide 3 Car. mq.;su.. % mpnfmntﬁ:mof&elclmry
lt‘ to coaceal,

dn ml’wnobody () gwlclbnﬁ‘tafq Kdl;;m
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1 would never conv:& any perfon for ftealing the goods cujufdam
sgnoti merely becaufe he would not give an account how he came by
them, unlefs there were due proof made, that a felony was committed
of thefe goods.

_~1 would never convict any perfon of murder or manﬂaoghter, unlefs
the fact were proved to be'done, or at leaft the body found dead (7),
for the fake of two cafes, one mentioned in my lord Coke’s P. C. cape
104. p. 232, a Warwickfhire cafe (g ).

Another that happened in my remembrance in Stafford/hire, where
A. was long miffing, and upon ftrong prefumptions B. was fuppofed
to have murdered him, and to have confumed him to afhes in an
oven, that he fhould not be found, whereupon B. was indied of
murder, and conviét and executed, and within one yc:ir after 4. re-
turned, being indeed fent beyond fea by B. againft his will, and fo,
tho B. juftly deferved death, yet he was really not guilty of that
offenfe, for which he fuffered. -

But of all difficulties in evidence there are two forts of crimes, that
give the greareft ‘difficulty, namely rapes and witchcraft, wherein
many times perfons are really guily, yet fuch an evidence, as is {atis~
falory to prove it, can hardly be found; and on the other fide per~
fons really innocent may be entangled under fuch prefumptions, that
many times carry great probabilities of guilt.  Tutius femper ¢ft errarve

. <4 géquictando quim in puniends, ex parte mifericordie, qudm ex parte
Juflitiee.

s "See 2 Hawk, P. C. ch. 46, fe&, 42143,

2 ( f)x;l'b‘hn wasalflo a rulesm the civil law, brought mof.::r cl:ll: la.l‘\ike lacr in perfon
igs Lib, XXIX, Tit, 5. and years as he co and a4
¢ % j hep l?b:rthe true child, but on am

24.
(g) That cafe was thus, An uncle, who
i up.of hisnicce, to whom fhe was found not to be the true child 3
law, corre@ing her for fome upon thefe prefum noxu he was found
) ay, Good uncle do but the truth was,

ence, tl!{ sg!

not kill 1time the child could s'e ild being buten ran away, and wys i
pon the uncle was received by a ftranger, Jwrwull. L

—o icion of murder, and whznn:c came of to haye her G |
ad uftices d’ﬁhﬁnd me and da:und; it, and was ‘,:' e
ou mext , agairit m«awummm o IR

VY AN : baad ;- e ‘tj:;j



F 4 be mdlﬁed, that &he[u’ﬁofM
‘murderd B. and upon evidence it a
wnother day, . or another year,. cither )ftct onukafare the ume laid in
the indi@ment, yet this proves. the iffuc fm‘ the king ; only it is requi-
«fite, if there be an efcheat in the cafe, and that, the felony were com-
“mitted after the day laid in the indiGment, for the jury to find the day,
~ becaufe the relation of the efcheat to avoid mefne grants and incum-
Diances relates to the time of the felony comm:md SQElzz. per omnes
: ﬁﬂw' Co. P.C. cap. 104. p. 230. ,

4o Af 4. be indiGed for a robbery or murdct apud A in com’ B, if it
- 'were committed in another county, rcgula:ly he ought to be found
ot guilty, becavfe regularly an offenfe of that nature in one county
is not prefentable out of the county where it was. dom, but tho it
were done in another vill in the county of B. yet he is to be found
gmlty, for the vill is not material.

- If the evidence in murder ditfer from the mdn&mun in [wm mortis,
as if the indiGtment were for killing by poifon, and the cvigerce be
of knllmg by ftabbing, it doth not maintain the Mbﬁment. 9Co. Rep.
67. a. Mackally's cafe. < - -

o Butif thc:mdt&m:nt were forpoxfomng w:th one kmd of pmfon,




and 4. and C. were Mcﬂu, mbantex & abmmuq, ,d;; : A
dictment, for Wy m tll prmcxpals, Mackal{y s cafe, wbi | T
pra. (t) il &0
If 4 and B. be indi@ed of the munler of C. and upon the cvxdence
_-Atappears, that. A. committed the fa&, and 8. was not prefent, but
was acceflary before the fa& by commandmg it, B.'fhall be dil-
charged. 26 H.8.5. .
If 4. and B. ’Ocmdx&ad ‘as pﬂnCIpal, andC. is indicked as acceffary
t6 both after the fact done, 4. and B.-are convited, or only 4. is
convicted, and upon the evidence againft C. it appears he was ae-
ceffary only to 4. it maintains the indi@ment. 9 Ca. Rep. 119, a.
lord Sanchar’s cafe per curiam. (¢)
A. is indi¢ted for murdering B. ex malitia pmcog:mm, evndcnce nf
malice in law, as killing an officer or watchman in the execution of
his office, or killing a man without any provocation maintains the in-
dictment, becagfe the law interprets it malice. 4 Co. Rep. 67. b.
A. is {pecially indi¢ted upon the flatute of 1 Fac. cap. 8. for ftab-
bing B. not having a weapon drawn, nor ftricken firlt, contra formam
ftatuti, upon the evidence it appears, that the perfon kild ftruck firft,
vet it is good evidence to convi&t 4. for manflaughter. H. 23 Car. 1.
Harwood’s cafe. (d)
So if 4. he indi¢ted for petit treafon for killing his mafter fclamc‘?s
— proditorié, & ex malitid fud pracogitatd, tho he were not his mafter,
he may be found guilty of murder, (¢ ) and tho it were not ex malitid
precogitatd, he may be found guilty of manflaughter, and not guilty
as to the petit treafon ; and fo I have known it ruled oftentimes, . =
So if a man be indi&ed of burglary, and quid felonice & [ 9 3]
burglanm';y bona, &'c. he may be acquit of the burglary,
d guilty of fimplefelony, if the evidence rifeth no hlghcr e
i bs. indicted of murder ex malitid prccogtmtm an evi- A
oM the killng upon a fudden falling out is a good evi- . =
¥y prove him guilly of manilaughter, l%thc jory ‘-“’Zh'"w' '
- .ytoﬁnd«tt. Ph@aCnm 101. 4. Co jt. 282, a An#

i» le\d.Pc.cb 46 Tel. 36, 375 38 kc &ca




CHAP. Xu{"

C’tmm’mng the dcmeanor of the jury, aﬁd how their verdi® is T~
given.

FTER the arraignment of the prifoners, and their pleas of oz

guilty received and recorded, the fheriff returns the pannel of

the jury, the prifoners are again called to the bar, and the jury being

called, and appearing the prifoners are told by the clerk, that thefe

good men now called and appearing are to pafs upon their lives and

deaths ; therefore, if they will challenge any of them, they dre to do
it before they are fworn.

If no challenge hinder, the jury ate commanded to look on the
prifoners, and then® feverally twelve of them, neither more nor lefs,
are fworn, You fhall weil and tridly try, and trus deliverance make be-
tween our fovereign lord the king and the prifoners at the-bar; whom yox
Hhall have in charge, [and true verdifl give] according to your evidence.
So help you God.

After the jury fworn proclamation is to be made, * That if any
¢ can inform for our lord the king againft the prifoners dt the bar,
¢¢ let them come forth and they fhall be heard;”’ then the prifoners

Cao4] are called fucceffively to the bar, firft 4. and he ¥ com-
manded to hold up his hand; the indi€tment is repeated,
4 To this he hath pleaded ot guilty, the iffue is to try, whether he
 be guilty or not guilty ; if you find him guilty, you fhall fay fo,
 and inquire what ‘goods or chattels, lands or tenements he had at
% the time of the felony or treafon committed, or at any fime after.
% And if you find him wot guilty, you fhall ingunise-, whet he did
« fly for it, and if you find, that he fleg for it, you k&me of
& his goods and chagcls and if you find him et gmlty, g
¢ did not fly for it, you fhall fo and no more, Hear your evi
; T have fet down the clerk’s charge to the jury, becaufe it coﬂmns
b the effe@ of their inquiry.
. Tho there be twenty pril
the oath is gnneral to try
- bar, yet the jury is to inquiré} of no more than whu they are parti-
o ‘NY dw’lﬁd Wlﬁh as before ) ﬁand thexcfore, ﬁxo m Qa,vc pl(;d-
e ed

ners at the bar for {everal felonies, 1:3'
¢en the king and ‘the prifoners at the




with no more than what are. thas particularly charged upon tﬁe. :
And whenythey go from the bar, and have br ought in their verdi®

_sanching thefe particulars'thus charged upon them, then, if the fame

Yury pafs upon the remaining prifoners, yet they are to be called over
again; the prifoners reminded of their challenges, and the jury fworn,
de novo -upon the trial of the seﬁ of -the prifoners,
For in law the jury is ¢harged with no more than thofe, that have
their indiGments and plea of, not guiity, and evidence concluded againft
and for them before the jury, tho poffibly all the prifoners, that have
pleaded, ftood at the bar, when the jury was firft fworn ; and this i ll
the conftant courfe at Newgate.
By the antient law, if the jury {worn had been once p'amcnlarly
charged with a prifoner, as before is fhewed, it was commonly held
they muft give,up their verdi€t, and they could not be difcharged be-
fore their verdi€t given up, and fo i is mzlord Cal‘:, 2.C. [295]
cap. 7. p. 110, and this is the reafon given 22 E, 3. Coron. 95
449. why after the plea of not guilty, and the inquelt charged, the
prifoner cannot become an approver, becaufe the inqueft fhall not
be difcharged ; but the book at large, viz. 21 E. 4. 18. ¢, mentious
not the charging of the/inqueft, but the plea of nat yuilty and the jury
e T thc bar. Co. Lit. 227. 6. But yet the contrary courfe hath fora
long time. ob;amed at Newgate, and uothing is more ordinary than
after the jury {worn, and charged with a prifoner, «nd evidence given,
yet if it appear to the court, that fome of the evidence is kept hack,
or taken off, or that there may be a fuller difcovery, and the offenfe
notorious, as murder or burglary, and that the evidence, tho not fuf-

ilt, the court may difcharge the. jury of the pri.

%

fc n treafon, fec Stace Tr. Vol.

827. See allo Kel. 47, 52,
But. Mmfbl ‘M W dﬁs prattife, i it
 were la out the prifon.
e inted by aatient’

%l (o i} ‘was pu&-fd n W'bm-

mit him to the gaol for father evidence, and accordingly  ©
 pradited n moit circuits of Englgnd, (a) fOl' OW R
w:—r‘;‘* h—’.‘f-‘p«ﬁ"’ o N . m oy

'ccmwé‘t the prifoner, yet gives the courta great and ﬁmng ¢




, S
b . fon ymbably guxlty, yhm tlg full cwxdcnce 15
fcarched outgr iven. : e '
o IF after @cgpy fworn and_ depnrwd m‘hc bar, one of them,
viz, ”, . ”'_.goes out of tpwn, whereby) xmiy,clcven rcmaa_.
V' thefe :feycn cahhot gwc any verdict ,: ithou ‘the twelfth, but the
; twclftb hall be ﬁned for his comcmg:,,ﬁnd ﬂm&, jury may be dif-
i [! 6] charged, and ,';,qew Jury fw@m, mew _evidence given,
and the verdict taken of the new jury, .and thus it was done
,by good gducc at the gaol- dclwery agi{gr;(of} wAug. 15. Car. V. in
the cafe of Hanfcom the departing juryman.

And fo it is ufual at the gaol-delivery at, etugale, if a jury be
clmrged with feveral pnfoners, and the court finds by probable cir-
cu)‘nftam& that the jury is partial to one of the prifoners, the court
mw (.harge the jury of that prifoner, and put him upon his trial by

jury, and this is ufed alfo i in other circuits. (%),

Upou not guilty pleaded twelve are fworn to try the' ifTue, after their
departurc 4. one of the twelve leaves his companions, which being dif-
coverd to the court, by confent of all parties B. another of the pannel
is fivorn in the place of 4. and afterwards 4. returns tc his company,
wlnch being ‘made known to the court, 4. is called and examined
~why he departed, he anfwered to drink, and being exammcd, whether
he had fpoken with the defendant, denied it upon his oath, where- N
upon B. was difcharged from giving any verdi&, and the vETdi&t
taken of 4. and the other eleven, and 4. fined for his contempr, 54

. 5. Office de Court 12. in trefpafs. -

lf thirteen are by miftake fworn, the fwearing of the laft of the
thirteen is void, and the other twelve fhall ferve. :

o f only cleven bc fu om by mﬂ'takc, no vcrd:& can bé taken o§
L clintmenyy butwf
‘ r.ggcardcd fwom, no avelmcutl@s, dxqu,gc Wi u




ﬁ:cesat'common law may upon a jult caufe remdié
fF he is fworn. 20 H: 6. 5. a.
When the jurors depart from the bar, a bailiff ought to be fworn‘to
keep them- toggther, -and not to fuffer any to fpeak with them.

‘,.d\ftcr their departure they may delire to hear one of the witneffes

again, ‘and it fhall be grantea fo he deliver his teftimony in open
court, and alfo they may defire to propound queﬁons to the court for
their fatisfaltion, and it fhall be granted, fo it be in open court.

The jury muft be kept together without meat, drink, '
fire, or candle; till: theyareagreed 24 E. 8.15. () Co. [297,-]
Lit. 221. b,

2

If they agree not. before the dcparturc of the jultices of gaol«dc— ;

livery into another eounty, the fheriff muft fend them along i in carts,
and the judge may take and record their verdict in a foreign countyv

quere, whether in'fuch cafes the feflion may be adjourned before the

verdi&t taken. 19 Afiz. 6. per Scot. 41 Affiz. 11.

If there be eleven agreed, and but one diffenting, who fays he vull
rather di¢ in prifon; yet the verdict fhall not be taken by eleven, no
nor yet the'refufer fined or imprifond, and therefore where fuch d
verdi&k was takcn by eleven and the twelfith fined and imprifond, it
was upon grcat advice ruled the verdi€t was void, and the twelfth man.
deliverd, and a new wenire awarded. 41 Affiz. 11. for men are not to

_be forced to -give their verdi@l againft their _,udgmcnt [c); vide P.

=

20 E. 1. Rot. 43, Norf. coram rege.
In

(%) N. Edit. of year books 24. g

(¢) But is it nota force; when any of
the jurors are obliged to somply under the
peril of being Rarved to death, for how
can it be expeéted, that twelve confidering
mea {hould 3l oites happen to be of
the fame {g 'mcm nd therefore an-
i § 5 (at Jeaft in cie
- hcmlve ﬂmulda;rce,

. 4 ; ;%ﬁ“ am the)nry,
0 W , m
and U "‘&QVQE of
g g

firlt recorded, Robeuus de Harblinge &
omues alii preeter Radulphum flium Simonis
dicunt fuper fucramentum fuum, &'c. and then
follpws the di‘tum of the twelfth Et prae«
ditus Radulphus filius Simonis dici¢ jlpn-
Jacramentum fuwmy &c, toen follows the
judgmcnt.
corditer & precid dicuns, quid preeditius
abbas & m}_ﬁﬁa Jua pradita majus
bean! tenendi &6, ideo confideratum ¢ ;\ g
preedicins abbas & Jucceffores [ui
difia tenewenta de cetero in per, ;um
Phcm coram juftic’ itinerant’ in
¢u/n anno 56 Hen. % Rat. 29. in
1o an afiife of novel di !
William Tyifiram plainuff, an y
“and othefs” defcndants, where ol

.

ed quia preedichi updecim comw
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- In capital canfes, whether upon indiétment or appeal, no verdi&t
can be given by default in the abfence of the party. 1€ 4fiz.
But if the prifoner hath pleaded to the country, and when
isto be tried will fay nothing, iyet no penance fhall be in-
flicted, but the jury fhall be taken. 15 £. 4. 33. &.
+ . Now touching the giving up of their verdic, -if the jury fay theyare

[2991,,

\
e~

\

agreed, the court may examine them bypoll, and if in truth they are
not agreed, they are fineable. 29 Az, 2'?. 40 Affiz. 10.

If the jurors by miftake or partiality give their verdict in court, yer
they may recify their verdict before it is recorded, or by advice of the

dum eft, qued preedifius Willicimus recuperet
Seifinam fuam de pradiéiis tenementis werfus
predidies Johannem &' alios per wifum re
cognitorum & dagfu uce taxantir per jur’

duas marcas jogzuncs & ali: in mi+
. Paf. 14 E, 1. Rot, 10, coram

ike praflice is fuppofed in the cafe
d'by the author, Paf. 20 £, 1.

"R, 23.”":'arm rege, which was thus, Mar-

¢in Firz-Ofbert rccovered feifin of certain
Yands, &¢. in Wefp-Somerton againit the prior
of Buttelye before Fobn de Lowetat and Wil-
Fiam de P'ogdm-, judges of aflife in Norfolk
@mio 16 E. 1. TLe prior afterwards com-
shim:d greatly, that injuftice had been

onc him by Lowvetor at the faid aflife, and
thereupon the bifhop of Winchefer and
others were ordered to hear the matter
and do juftice to the prior. Upon this
Lovetet and Pagebam were called before
the faid bifhop, &¢. and the prior objefted
to Lowetot, “ Qudd fieri fecit fallam ire
% yotulationem 1o rotulis fuis, & contra.
¢ riam veredifto juratorum affilz pradic-
#¢ tie, &c, & hoc paratus eft verificare per
# praediftos juratores, qui omnes {unt fu-

" perflites, &c.” To which Lewetor and

Pagebam replied by juftifying themfielves,
IJ inﬁm,:gp, . Qub& beng, & rité pro-
 cefferunt ad captionem illius affifz, unde
‘% vocant recordum rotulorum fuorum,

- # gc.* inwhich the judgment pronounced

was entered in the following

mq “ Kt quia per pradiftum aflifam

* conviftum [compertum] fuit, qudd £d-
& yicus, de quo praediftus Mam‘:?u exivit,

. %€ fuit liber homo & Siberz conditionis;
:-"'E‘fqumwia iplc Edricus, & exitus de
0
s

ipfo | pradifto
& b 'ofe *'M !

"W yrienta fua in villenagio, &
& fervitia, hoc eis non 3]

T ic
{ua fint ib:',ru

“ minus i :
“ nulla ymuptw temporis poteft libe.
3 z,e!fmmw"in fervitutem reduc;re,
P ratum cft, - qudd oriediy us

court

¢ Martinus vecuperet inde {eifinam fuam,
€ &ec, Et Yobannes de Pykeriig unus re-
¢ cognitornm prafate aﬂ(‘f'z, pro co quad
“ in veredi®o prefatz afiife, narrande
¢ illud verediftum, contrarius fuit omni-
““ ‘bus alits recognitoribus, narranco aliud
¢ quam inter illos fut provifom, ficut per
¢ examinationsm eorum conviétum [com-
¢ pertum] fuit, & manucaptus eft per, &c,
¢ 1ded iple & manucaptores fui in miferi-
“ cordia. Et prateptum eft vic’, qudd
¢ capiat pradil +de Pykering, & {al-
“ vo, &c.ita habeat corpus ejus apud
“ Kenteford, gu: ad faciendam ti-
¢ onem f{uam pro tran{greflione predicta.”
The bifhop of Wynton and his fellow: then
grocceded to examine Lowveror aud Page-
am touching the faid judgment. & Et
“ quia in confideratione fuper vereditto
¢ prima aflifze compertam eft, quod ¥. de
Pykering uwnus recognitorum pradifte
¢ affife, narrando illud verediftum, con-
*¢ trarius fuit omnibus aliis recognitoribus,
“ narrando aliud quam inter eos fuit pro-
¢ vifum ; & nichil de illo contrario in re-
¢ cordo przdiflo fpecificatur five decla-
¢ ratur; immo quod verediftum captum
“ fuit & receptum, ac fiommes de uno &
% de eodem affenfu fuiffent in vereditio
« pradifo; nec etiam ver, diétum iplo-

“ rumundecim detiitur ﬁv:‘v‘peciﬁmur,

2

¢ &c, mec duodecim: ugtecim fuit
“ feparatus, nec cxar:ai\(b@ A fe; mec
¢ undecim & duode¢cimo fue i
“ nec per {e examinati &c. prow goris of
*¢ in tali cafu ; & fic ex contrano, icto
¢ fubfecutum fuit judicium non |egi five
“ confuctudini i confonum, videtur
“ manitefte, quod recordum illud cit
¢ plenum, feu ger(eﬁnm, in hoc cafu
" m”uu' atar, 0 18
feire Martin to appear at the jame
day ad audiendum, &c. - ¢ P adp
wd diem vencrunt regogaitore: af-
G il
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' c‘ourtﬁmr agmand confider better of it, and alter what they
h 1 /

i Plow. Com. 211. b. Saunder’s cafe.

R )

But if the verdi& be recorded, they cannot retra@ nor alter it. Co,

Lit. 227.3 R, 2. Coron. 108, 20 Afiz. 12. 5. H, 7. 22. b.
acafe of felony or treafon the verdi¢t mult be givenin open court,

and no privy verdi& can be given. Co. Lit. 227. 4. Co. P. C, 110.

If a man be arraigned upon an inqueft of murder or manflaughter
taken by the coroner, and be found st guilty, the jury that acquits
him ought to inquire, who committed the fac, and that fhall ferve as
an indi€tment againft that perfon, that the jury find did the faét.

“ fife predifte. Et quia predifi Febane
 mes & Willielmus aliud recordati fuerunt,
** quidm compertum fuit per recordum ro-
“ tulorum ipfius Fobannis; & etiam quia
** juratores praedi&ti minds fufficienter fue-
“ runt examinati fuper articulis preditis,
* ficut ‘patet in ‘recordo praditto, iteratd
“ fuerunt juratores jurati, & examinati;
“qui dicunt {uper f{acramentum fuum,
‘“quod preediftus Martinus fuit villanus
¢ iplius Prioris die quo gjetus-uit de prae-
* diftis tenendentis, ‘&c, Et quia com-
¢ pertum eft, &c. & qudd Prior ad prie
“ diftam aflifam coram prafatis 7. & W,
“ ref] bat per ballivam {uum, qui qui-
¢ dem ballivus non potuit deducere in ju-
“ dicium jus fangumis nativi domini fui
‘“ abfgue praxfentia domini fui, &ec. ac
“ etiam "in fupradi@to recordo qudd nulla
... * praefcriptio longi temporis poteft liberum
“ {fanguinem in fervitutem reducere, quéd
““omnind falum eft, &o, videtur, qued
“ judicium Z de Lowetor ervoncum efl;
“1ded confideratum eft, qudd praediftus
“ Prior rehabeat praedifta tenementa, ita
e ?ubd omnia fint in codem ftatu, in quo
** fuerunt ante captionem pradiéte affilic.”
Afterwards by writ of error the record co-
ram epifcopo Wyneon and fociis fuis audi-

toribus  querclarum was brought coram
rege, and tin Fitz. Ofbers afligned for
crror, Jered {eifin againft

“ rediéto per ipfos prilis pronuntiato; une
“ dedicit, q in hiis & aliis erratum eft,
‘“ &c.™ To this the prior replied, that
the faid Marein had'been * Praewunitus pes
* breve, quod voeatus feire faciar; & q
¢ pradiCti auditores habuerunt plenam po-
“ teftatem, im per breve domini regi
‘‘ quam per fpeciale preceptum domini
“ regis, ad corrigenda recorda julticiario-
“rum vitiofa & erronea inventa & hoe
“ fatis conftat domino regi & ipfus confi~
““lio, & quod praediftus Martinus non re=
“ cuperavit per groflum verediftum ; quia
“ noa fuit ibi veredi@um nifi tale, g
¢ imperfeftum, quia per xi juratores ¢
“tum ; & quod prediéti auditores non
“ miferunt contrarium verediflum priori
* verediéto, quia vereditum prilis captom
“ coram 7. de Loveror fuit tale, quale im«
“ perfeftum, & contra legem terra captum
“ per'xi juratores, de ftata fanguinis ultra
“ tempus limitatum ; fecundum veredice
“¢ tum magis deberet dici {uppletio prioria
“ yerediéh defétivi, ul'm cidem contras
“.rinri.”  To which Martin rejoined. and
infifted, ¢ Quéd pradifta aflifa fuit plena
« g perfefta coram ¥. de Lowetot & Jociis
 fuis juftic’ capta, & hos liquat exprefsd
“ in eodem recordo, ubi dicit Furati die
“ cunt, &c, Etqudd ipfe recuperavit praee
¢ difta tenemenia per groflum vered;&m'
« praefae aflife, petit judicium, fi pree-
¢« diflum groflum vereditum fuper diffei-
« fini preecise faltd aliquo modo fecun~
« dum legem & confuctudinem regni
o gliae debet adpichillari, ablque bl!ﬁ
“attintd, Sc. g o
The judgment in this cafe does_not

pear, but 1t fhou'd feem, that the -
why'the record of the verdiét is faid to be
imper twelve
dd i3

gue
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* Bat it is held, that if 2 manbe WW&MM
f by the grand inqueft, and be acquittel, the - jury fhall not make inch
further inquity. 14 F.7. 2. 5. 13 E. 4. 3. wq*rrH 8. B. Corom. 117
11 H. 4.99.a. B. Coron. 32. 21 E. 8.1 b, ‘81 Corer. 39. :
Bntfmly the antient law was otlleﬁd'ﬁ, MM the jm'ythu s
. quits, whether upon a prefentment, or upon an indi@ment of homi-
17, €ide, fhall be chaeed to fay, who did the fa&. 37 4ffix. 13.
© 8o if 2 man be indiCted de morte cujufdum ignoti, the inqueft fhall bl
charged to tell the name, if they can. 2 E. 3. Coron. 159. =1
A man is indicted of robbery and acquitted, but it appeared to the
court, that a robbery was done, but the prifoner ot guilty, and there-
re upon the ftatute of Winchefler the' court compelled the jury to
refent wha did it, for the hundred is to. anfwer for the bodies of the

" offenders, and the book concludes generally, Et tiel courfe tiendra, ou
home ¢fi indite de mort de home & acquit 3 E. 3. Iter North. Coron. 3017,
fo that they made no difference, where the [indiGrent was by the
grand inqueft, or by the coroner’s inqueft.

The fame law in a appeal 22 Afiz, 39. Carnn. 178. 4 H 7. Rot.

21. Raflal’s Entrits 5. a.

But at this day the law and pra&me hatb obtamed ‘that

“[301]

only upon an arraignment upon the coroner’s inqueft the

“jury, if they acquit the prifoner, fhall inquire who did the murder or
manflaughter, and commonly it is a bufinefs of form, for 'hey ufually _
fay, if it be not known, that Fokn a-Nokes did it. 37 H. 8. B. Coron.
32. 2) E. 3. 11. 5. B. Coron. 39. Dy, 238. b,

1/ And as to indi¢kments of robbery; if the pem jury acquit the pri-
foner, they do not inquire who did it, and the reafon of the differ-
ence is, that for the moft part in Eyre the petit jury were ali of the
fame hundred, where the offenfe was committed, and then upon the
ftatate of Ainton the hundred were to anfwer de ¢ - Aribus Waﬂw
@uagand ‘therefore it was reafon to put them upon the _ av rh:who

€6 mitced the robbery, if it appears coﬂmxnun, ﬂ\mmm

’W, and the cae of 3 £. 5. Comwsba was in Eyre, t 'u,..aw

ﬂ\c jury, that mes, as wcllasmquxrcs, xs.(tir th:moﬁmo& ewal
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Pare L cap. 3L p A1 40T it . : S
" And therefgre it is, M&ew s mqutft[upn'\mﬁm corpm ;‘if'
__pesfent a fugam fecit,~and the party bestaken and arraigned, and pleads

to that indi¢tment, the jury fhall not be charged to inquire of the fu~
gam'ﬁeit, WMMMBLMW ¥ miucﬂ:, and if they
be charged therewith and acquit the prifoner, and likewife fay, that he
did not fly, yet the record of the inquifition before the coroner finding
the flight fhall take place to intitle the King. 3 E. 3. Forfesrure $5.
P. 4 Eliz. Dy. 2887bastiiy o

The jury may find a fpecial verdi&, or may find the defendant gmur i
of part, and not guilty of the reft, or may find the defendant
guilty of the fa@, but vary in the munner. (3 02]

If a man be indi€ted of burglavy, quid felonici & burglariter cepit &'
afportavit, the jury may find him guilty of the funple felony, and ac-
quit him of the burglary and the burglariter.

So if a man be'indiCted of robbery with putiing the party in &u’
the jury may find him guilty of the felony, but not guilty of the
‘robbery.

The like where the mdn&mcm is cldm & fecret2 a perfond.

So if a man be indicted upon the ftatute of 1 Fac. of ftabbing contra

. formam flatuti, the jury may acquit him upon the ftatute, and find him
guilty of manflaughter at common law. 25 Car. 1. Harwood’s cale (d),

So if a man be indicted of ftealing of goods of the value of 105, the
jury may find him guilty only of goods to the value of 64. and fo
guilty only of petitlarceny. 41 E. 3. Coron. 451. Stamf. P, C L. 1L
cap. 9. fol. 165. a. \

-So if 2 man be indiéted of murder ex malitid- pr«qgm thequ
‘may n guity of manflaughter. Co. Lit. 282. a. or that he killert
him #..a‘ﬂb, or per ul,‘fmmm but neta in thefe cafes it is noc

Cre janc@lyh find it done /¢ defendenda, or. per infortuninam,






