
HISTORIA PLACITORUM CORONlE. , ~ 
And in thefe cafes, tho it h found per infortunium, or fl· de/jxdtnda... • 

\Jpon the {pedal matter fer forth, yet this fpeeial matter IniAl' be re- ~ 
corded, for tho it be not fuch a felony, as b tn judgment' of life, yet 
it is fucb an offenCe, as gives the forfeiture of goods,t'and therefore 
tbey may not find a general nlJt guilty, but mutt nnd tbe fpeciall. . 
ter, and leave it to the COUlt to judge, ' 

. At the feffions at Nt'Wgate 1-6 Car. 2. lIpon the evidence 
[3°3] it appearll, that.J. a boy riding in rhe flreet 'tjpOn an borfe, 

lJ. another boy wJlipt the hotfe, the hor[e ran away againfi the win 
of A. and ran over a child and kild it, for this A. was indiCted of 
murder by the grand inquell:, and the jury found him generally 1t~t 
guilty; the court was in doubt of receiving the verdia, becaufe it 
was per irifortunium, and fo ought fpecially to be found, but becaufe 

the coroner's inquefi had found the fpecial matter, and concluded it, 
as in truth it was, per irifortunium, which prefentment A. was ready 
to confefs, that fo he might have his pardon of coude, the verdid: of 
not guilty was recorded, and fo it was faid was the ufual courfe in 
that cafe; but it was agreed, that if A. had of liis own accord put 
the hone into fpeed, and he had fo killl the child, it had not been 
per irifortunillm but manllaughter. R ichard Pretty's cafe for killin~ 

Anne 7o,us. 
But now fuppofe tbe prifoner kild th~ party, but yet in fnch a way 

as makes no felony, as it be were of nOli Jane memory, or if a mao -
kills a thief, that comes to rob him, or to commit a burglary, or if 
an officer in his own defenfe kills one, that afI'aults him in the execu­
.tion of his office, which are neither felony nor forfeiture. whether • 
it necefI'ary ·to .find the fpccial matter, or may the party be .found n~t 
gllilty? Fojler 26 5. ( 

And I rhink, nnd 10 I have known it confiantlY'praCtife 
in thefe cali may be found not guilty, and the j ry u~ n 
<{pedal matter. ., , 

And the reafon ls, that in thefe cafes there is neither fd~ny n 
orfeiture. 

And this is in eleCt declared by the fiatute of 24 H. 8. cap . 
. " .any attempt to commit murder, robbery or burglary in or 
'" any common high way, r in the manfion-boufe, &c, and the evU 
" doer be fiain, and if the arne by vernia be found or tried, tbe 
" flayer fuall not lofe any bods or chattels, but fuaU thereof be 
, fully acquitted and difcharg in like manner as be fuould be, if 

" be 
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" he were lawfully acquit of the death;' and accordingly ruled in 
C (J'p;'" cafe. P . 15 Gilr. B. R. Croke, p. 544-

But it is ufed in fucb cafes (and prudently enough), for 1 
the coronet's ~nquefi to bod the fpecial matter, and the bill [3°4-

_ o.£..iodidment of the grand jury to bo for murder, and to have the 
party arraigned upon the bill of indiClment, and to be acquitted there­
upon upon trial, and to enter the acquittal upon the bill, and then 
to confer.. the coroner's prefentrhent, and ,to IJave judgment :Uf() 
thereupon j thus it was done in the cafe of Richardfon keeper of 
Newgot(!, who kild Hyde, that had committed a robbery and made re­

fill nee, that he could not be taken without being kild. M. 25 Car. Z. 

at Newgate. 
And therefQre, here a thief w kild in purfuit becaufe of neceffity, 

if the fpec ial matter be found, the killer, !hall have jmlgmenr, quU 
u,t ji,/e die. 22 Ajfix. 55. Gorm. 179. 22 E. 3. Coron. 258. 26 AJliz. 
2:5. Caron. 192 .. 22 E . . L Coron. 261 . and the feafon is, becaufe it 
is no felony, nor caufeth any forfeintre fo much as of goods, but is 
a jufiifiable aa, ann fo differs from fe d(!findmdo, or per i1'ffurtWlium, 
which give a forfeiture of goods. 

And fince in an indietment or an appeal of felony the defendant 
cannot plead' a jufiification, he {hall have the advantage of it upon the 
gen ra ilI'ue pleaded. 26 H. 8. 5. b. 37 H. 8. B. Appeals 12~. 

Yet vitle 37 H. 6. 20 & 21. per Needham upon an imli61ment of 
murder the defendant may plead, that in an avpC'nl before the con­
fiable and marthal of treafon he being appellee kild the ap~lIant; 

yet in that cafe -it feems, if he pleaded nut guilty, he 111all have advan­
tage of that fpecial jullification upon evidence. 

But [notwithftanding] this, that I h!,-ve faM, where the mattd!' itfelf 

appears not to be felony. the prifoner upon not guilty pleaded may be 
found " , 'ptiIt,r, \vithout finding the {pecia! matter, and accordingly 
ruled. -P. 15 Car_ 1. Croke, p. 544 . 

• et if the coronet's inque!l- find nbt tl1e (pt:cial matter but murder 
or lnanilaughter, and the prifoOl.r is arraigned upon it and plead "01 

luilty, and upon the evidence it appear, that th~. prifoner kild the 
man, but in fuch a manner as makes no felony, a; a thief J 
h3t a1l"aults him upon the highway, or a thief that refilt$ [30 S 

the arren, ih this cafe the jury cannot find a-general not gllilty, but 
muft find, that the prooner did it, and the manner how, and this i8 to 

be CDtred. of record, u i cafe of a v1diafi IItfma, ndo. 
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And the reafon of the difference is, beoaufe in the former cafe the 
j(lry gives a v rdiCt of tzot guilty generally, without inquiring w~ 
the faCt . But where 3 man is arraigned UpDJ the coroner' inqllefl 

filper viJum co/paris , and pleads 1I0t guilty, if the jury ~cquit the pri­
foner by nDt guilty, yet they ~lUfl inquire W ]lO. did it, for here iWs 
apparent there was a man flain, becaufe the coroner take the inquefl -
upon view of the body, and if they fhould find him generally not 
guilty, and yet fhould upon their other inqlli ry find be kild him, it 
would be a contradiaion in it[elf~ and therefore in this cafe, they are 
to -find the fpecial matter, anti thereupon the court !hall give judgment 

for his difcharge. 
Many fpecial vcrdich have been found, as upon the !l:atute of flab­

bing. fo upon the point, whether murder or not, but it is difficult to 
find them fo that judgment may be given for murder, becaufe there 
are fo many circllmfiances requir-::ti to he found, th'lt if any be omit-
ed, the verdiCt will fall only to manflaughter. • 

I have rarely known upon any fpecial verdiCt, where the qnertion 
was murder or manflaughter, judgment to be given for murder ( d), 
but com monly for manIhmghter or fe deftndmM. Tu:ius en-alllr o. 

parle mitiori. 
Burn. Tit. Jurors. feet 5' 

(4) There have been however feveral il\- Onlhy'scafe. 'Tri ll. 11 Ce •. B.R •• 11 which 
Ranees, wherCIn it has bc~n done, viz. were fpecial verdi~hJ and tne coun ruled 
MilcAally's cafe, 9 C •• Rep. ~o . lI. Ma.v- them to be murder. 
lridl('S cafc, Hill. 5 .I1nn. B. R. Kd. H O. 

C HAP. XLII. 

Conccrning the mifdemeanors of jurors, and tl til' punhilmcllt. 

I F any of the jury t or urink without licenfe of the cou~t b~~ 
they have giv.en up their verdiCt, they are fineable for it. 

But tho it be ~Ot at the charges of either part , antiently ~t was 
held it would avoia the verdiCt. 240 E. 3. 24. a. 

But at thi day the I w is fetded, that it is only a mira. meanor fine­
able in thcm that do it, but avoids not the verdiCt:. 14 H. 7. 29. b. 
(oj. 2Q H. 7.3, a. 

But 
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But if it be at the charge, for the put'poCe, of the prifol1er, and the 
,'::rcliCl: find him guiltYI the verdiCl: is good; but if they find him not 

[.Ili/ly , an I this appears by examination, the judge, b fore whom the 
verdict is fo given, may record the fpecial marter, and thereupon 
the venJiCl: fuall bl.! fet afide, and a ~1CW trial ~ warded. 14 H. 71 
:>0. a, b. 

If a juryman before he be fworn take information of the cafe, this 
is caufe of challenge, as the law fiands at this day, but antiently it 
was held otherwife, and that it was lawful, and that was the reafon 
given in the fiatute of 6 H. b. cap. 2. which enacts, "That paunels 
" of aHifcs be cleliverd by the lheriff to eith r party fi x days befol' 
" the fcffions, namely, that they might inform the juror~ of their right 
" before the feffion. 

But this brought great inconvenien e in embracery and tampeling 
'wi th jurors, and therefore it i junly difufecl aml difapproved. 

If a juryman. have a piece of el'idence in his pocket, and after the 
jury f worn and gone together he fheweth it to them, this is a mifde­
mC.lIlor fineable in tbe jury, but it avoids not the verdiCt, [ ... ] 
t llO the cafe appears upon examination. il1. 23 Cal'. 1. 30

1 

B. R. M 40 & ·l l Efiz. B. R. Croke, n. 1. Groves & Short (b)· 
vide talllen cOlllra 11 H . 4 . 18. a. 

But if after the jury fworn ei~er party deliver a piece of evidence 
to the jury, and the verdiet is given for him that deliverd it, it /hall 
avoid the verdiCt, but Ihen this mufl appt: .. r by e)(amin<ltion, :1110 be 
indorfed upon the pollea or verdiCt, fa as it appears of , cc'lfd, and it 

rn ufl not be barely by affidavi t made afrer. )),1. 'w ed 41 Efiz. B. R. 
Graves & SlJort. Co. L it . 2'.n. b. 

But if the verdiCt be given againfi him th:lt dc;!liverd the evi eoce_ 
I he verdiet is good. Ibid. 

If a pi(~ce of evidence under feal be read in court, the jury ought 
regularly to have it with them, b:Jt not if it be not under feal. 

Bu~ yet if after the jury fworn a piece of evid nee not under feal 
be by the court deliverd to the j:!ry, it dot not avoid the verdiCt, and 
fo it i., if it be deliverd by a m~re itr ngel', or if it e deliverd by one 
of the patti s, and th verdiel be given againfi him; on whore b half 
i was deliv rd. M 31 & 38 Eliz. B. R . Croie, n. 1. (c) 

If after the jury fworn and gone frorn th bar they fend for 3 wit­
nefs to repeat hi evidence, tI t he gave openly in court, who doth it 

(b) Cr .. Er.1G. 616. 

OL . II. a -
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accordingly, this appearing by ,xamination in court and indor£ d up- ' 

on the r(!cor~ or pojiea will avoid the verdicr. ,T. ~~ Elifll . H. R~ 
Croke', n. 17'. Metcalfe & D eane (d). hI. 20 Joe. B. R. Hillord & 
Hall (e j, becaufe ~ot do ne openly in court, illor in th,t: prcfence of 

the parties concerned. M. 3~ Elirz. B, R. Leoll, 11. 4Z6. Elmc:.s 
cafe (f). 

But 'if the jury a:fter their departure from the bar de lire to hear the 

teftimony of a witnefs again, they may be fent for intu court, and the 

witnefs may be heard again openly, where the c .)urt or parties may 

afk what queflions they think fit. 

e '8] ' If depofltions are read in court to the jury, and after the 
30 

jury [worn and going from tht! bar the folicitor or profecutvr 

for the king or party without confent of parties or order of the court 

d liver the copies of the depofitions to the jury, if they find againft 

,him on whofe p:ll't the copies were de1iverd, the verdiCt is good, bl;t 
if they find for him on whofl part they were deliverd, and this ap­

pear by examination, and be (as it ought to be) inclorfed upon the 

pojiea or record, the verdiCt {hall be quaLhed, and a n w v~nil'e 
facias, or award for a new jury thall be returned. M. ~o Jae. B. R. 
Hillord and Hall. 

If after the evidence giv.en, where divers evidences are read on both 

fules, and the clerk is making up his bundle of evidences, that were 

under [cal, to deliver to the jury, the [olicitor fur the plaintiffs delivers 

a bundle of depolitions to the jury, [orne wheteof were read, and 

fume not read, and upon examination thi appeard, tho the jury [wore 

they opened not the bondle del iverd by the folicitor, yet the verdiCt 

for the plaintiff wai for this cau,fc avoided, (the matter being indorfed 

upon the record) and a new vmire farias awarded. for great i con­

venience may be by fuch a pra'Cl:ice, and the oath of the jury, that 

never 10 ked into them, was not regarded, for pollibly it may b"! a 

mifdemeanor in them to look into it, which they /ball nut ex ufe in 

this mann r. T. ) 653. Webb & Taylor, Z R. A . 114. pl. 6 . 
If the party after th jury [worn [pea with a jur m~Ul, uut nothing 

touching the buli~fi in iffue, this doth not avoid the verdi given 
after for bim. M:7, B. R, ptr curimn. 

But if he or any in his b half fay to a juryman after hi departure 

from ~he bar and before ,'erdict given, the a[e: i d ar for the plain-

(d) Crt. Eli-.s. sSg. 
l') "RM.1U/. ,6 •• PIII",- P '5' 
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tiff, t!-li fuall avoid the verdiCt, if given for the plaintiff, for it is 
new evidence. H. 22 Jac. B. R. Alhil & Bulwer adjudged. 2 Rol. 
Abr. 716. pl. 20. 

If A. oe challenged off, and twelve more (worn, yet A. goc:.s a.1ong 
with the twelve fwo~n and is prefent,t their confullation, if A. giv= 
no new evidence, nor aclvifcd or direCtod them to find that [ ] 
party, for whom the verdiCt i givCQ, the verdict is .good, 3

0
9 

bht A. !han be fined for his mifdemeanor. P. 17 Jac. B. R. Park'. 
cafe. 

N ow touchIng fining of jurors I (hall add farther. 
If a man, that is one of the indiClors, be returned upon the petit 

jury, and do not chall IIge himfelf, he fua:1 be fined. 40 Affix. 10. 

If a jury fay they are ag~eed, and it being aiked, who fuan fay for 
them, they fay their foreman, but upon farther inquiry they are no 
agreed, the jury fuall be fined, 'l/ix. everyone apart. 40 Affix. 10. 

29 AJIi'Z. 27.. . 
If a juryman be called and refufe to appear, or if having appeard 

withdraw himfclf .before he be fworn, the court may fet a fine uPOQ 

him at their difcretlon: vide Stat. 35 H. 8. cap 6. 

So if he be challenged. and while the challenge is trying withdraw 
himfclf, and the challenge is upon the trial difallowd, and he be not 
pn:fent to be [worn 36 H . 6.27. a. or being fworn withdraw him .. 
felf from his fellows before the verdiCt given. 34 E·, 3. OffiCI d. 
court 12. 

If el~ven of the jury be agreed, and the twelfth refufl, and make 
his companions lie by it, heretofore fu(;h juryman hath been im4 
prifond for his wilfulne~, 8 Affix. 36. and fined, and the ioque!\. taken 
by the other eleven jurors. 3 E. 3. Jl'crdif] 40. 

But upon great conuderation both thefe courres have been diCal. 
lowd, and the judgment upon the verdiC\ of eleven jurors reverfed, '? 
and the juryman fined and imprifond) difcharged, as being .contrary 
to law, for it may be the twelfth was in the right, yet howfocver 
his co fcience is not in thO m nner to be forced, and therefore for .. 
mer precedents of thi lei d h ve been dirallow~ .4-1 £. 3. 11. 4. 

41 Affix. 11. • 

But w at if a juror give a verdid again!\, all reaCon, conviCting or 
acqwtring a p fon i;nd' Cled againft evidence, what.£l U be dooe f I 
fay, if the jury wiU con iCt a Plan againfr or without evidence, 
and againft the direClion or 9pipion ~f tbe curt, cbc court bath thi. 

T!lt Calve 
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Calve to reprive the pRrfon conviCt before judgment, and to acquaint 

the ,king, and certify for hi pardon. 
And 'as to an acquittal of a perfon againll full evidence it is like­

wi(e certain the cour,t may fend them back again, and fi in the for­
mer cafe, to confider better of ,it before they record the verdict, bllt 
if they are peremptory in it, and {land to their verdiCt, the cOlin mufi 

take their verdiCt and record it, but may refpite judgment upon the 
acquittal. --

" But as touching punilhing the jury, I !hall fay. what 1 think may 
be done, and what may' not be done. 

I. .I think in fuch a cafe the ,king may have an attaint, for altho 
a man conviCl-ed upon an indi&inent can hav;; no attaint, becaufe the 
guilt is affirmed by two inqu'eOs, the grand inqucfi', that prefents the 
eKcnfe upon theif oaths, and the petit jury, that agrees with them, 
yet he~c e petit jury acquits, they fiand as a lingle verdiCt, for 
they difafli nn what the grand inquell of twelve .men have upon their 

. oaths prefented, and with this agrees the book 10 H . 4. Attaitlt 60, 

.: 64. per Tllorn. 

z. By the fiatute of 26 H. S. cop. 4. the jufl:iciar or fiewar<l, before 
whom any perfon is acquit of felony againfi pregnant evidence in 
Wales or the marches thereof, may bind over the juror to al'pear be­
fore the prefident and council of the marches of flra/e!, who may, as 
they fee caufe, fine and imprifon fueh jurors by their difcrction 

3. I do confe s in the kingts b~1Ch there have been many pece. 
dents of jurors, that have acquitted perfons of murder, or other felony 
tried in tbat court, if tbey have gone againfi pregnant evidence, that 
have b en fined, imprifood and bound to their good behaviour during 
their lives (g). 

The like hath been done before jullices in Eyrc, and the court or 
king's b nch is a court in Eyre and much In ret for that court may 
rev~rfe judgment given in Eye, See for this purpofe T. 43 Eliz. 
B. R. Rot. 979. No]'s Rep. 'po 48 & 49. Whart01l' cafe, where rhe 
jury in the king's bench uitting the prifoner of murder againll 
pregoant evidence, and fi mg it 0 Iy mantlauihter were fined 201. 

[ ] apiece, bound to the good behaviour and for the good be. 
31

1 haviour of the prifon r, and omll}rtted, an thjs was done 

by the advice of all .the judges. Sel! the fame cafe M. H tS 45 Eliz. 
IJ. R. ¥II'll. Rrp-:-;':"23. 
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M 42 (5 43 Eliz. B. R. Croke, 11. ) 2. p. 778. IVats & Braines. 
In an appeal of mUI:der there was a confederacy among the jury to 

bring in the verdict not gullly, and if the court dillikcd it, then to 

change theinverdiCt, and accordingly they did, and the court difiiking 

their verdict they went out and foundo him guil ty, and this agreement 

heing difeoverd, the principal confetlerates were fined and imprifood, 

but this fine was for their confederacy aod practice, not for their 
verdiCt. 

7 R. ~. Coron. ) OS. The jury acquitted a notoriolls robber in the 

ling's ben h agaiofl great evidence, ~nd the court bound the JUT} for 
the good behaviour of tht! prifoner i the reporter makes a ql(~ere per 
quel Icy , 'I!idc the notes annexed to Bm/oe 153. to the fame purpof.:. 

4. Again, in cafes of inquefl of office tllere have been pre ed nts 

in th ExcllCquer , and more frequent in the court of wards for fini ng 

of jW:ors, that would not find according to their evidence. H. 28 ELi');. 
in Scac~ario cori!lm TheIJ. (5 barollibus. :3 Hughes ) 6. 

5. The practice of the king's bench to fine jurors for fil1l1in ver­

dicts contrary to 'their evidence was endeavouring to be brought in I. 
practice before judges of lIiji prius i and about ) oj. Car. 2. in an o.~-
f~rdjhire cafe Huntingdon aod his eleven companion jurors were fined 

t , I. apiece for fuch a verdia, and the fine ef1reated into th Excluqucr. 
but by the whole court by the advice of the greater part of the r fl: 

of the jutlges procers was frayed upon that efireat. as being impo{ed 
contrary to law (/1). 

6. Before juflices of oyer and terminer and gaol.delivery, if he 

jury acquirtcd a felon contral'Y to their evidence, the ufe wa to bind 

them over to appear in the king's hench to anfwer an information, 
but I never knew any prefenl, a ld indeed it were impofiible aimott 

for any judge or jury to conviCt a jury upon fuch an account, bcca4fc 

impoffible, that all the circumllance of tbe cafe, that might [ ] 
move the jury to acquit a prifoner, could be brought ill cvi- ) l2 

denee; this therefore (cems to \0 to be . terrorelll . 
• 7. But then it was endeavoured to pra ice of the king'a 

bench into ufe before juf1ices of atl'p oyer and fmniner 

to fine jurors in criminal cauIes for not obferving the judg direc­
tions, and acquitting fc 1005 agaiofl: their eviden e, and accordingi a 

jur in GlouceJ1crfoire ~ fined 51. a man for acquitting a perCqn in~ 

(b) 1"JJr ukll 16!. ' •• ,. 160. Yilt/lb. 14). 

T3 
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t1ic9:ecl of burglary, the form of the fine wa much the fame as- is 

hereafter mentiond, this fine was alfo e!\:reatcd into the E x,heqTur, bur 

all the court after great ldvice with the judges of the common pleas 

orderd a fray of protefs thereu pon, as being neither w~lTantable by 

law nor antient precedents in arty court Ids than Eyre. -- ..:;....-At the gaol-delivery at Ntwgate 10 Maii 1'7 Car. 2. PVugflaff ( i) 
and eleven other jurymen were fined five marks apiece for acqui ting 

R ichard TomJon and others indicted for com'enticles, Eo quod ipji jll~ 
1:. 10m adtllne & ibidem tofdem Ricardum Tomkn ~·c . dc prlZdilla 
tranfgrejJionc & conlemptu conlra regem hujus regrli Anglire, & contra 
plmam evidcntiam, & conlra diallionem curia' in materia legis ibidcm 
de & fuper pra'mijJis t!fdem juratoribus vmus prtt'fatos Ricardu111 

,. Tomfon &c. in dilla curia ibidem aperte dot' & dec/arat' de pra'mijJis 
tis impoJitis in intlillamento prterJillo ocquietavtrunt ill COl1lClllptulII dilli 
domini "egis nunc legan/que filarum, & ad magnam objlruf]ioncl/1 & im­
pedimentum jujlicia', neenon ill malum exemplu/II Oil/ilium <1!iOI um jura­
Jorum in conjimili cafu delinquenfil~m . 

They were thereupon committed, and brought ' th eir hobctlS COI'PIl! 
in the court of common-bench, and all the Judges of England" ere 
alfembled to confider of the I<'galicy of th is fine, and thr imprifon­
'I1lcnt thereupon, wherein there was fome Ii ttl!! diverficy of opinion. 

whether wi~hout a caufe of fuit retumcJ alfo, the common pleas 
'Could give judgment touching this fine, and if there were cau~e, de­

}}yer the party, or whether he rou!\: go into the king's bench by habws 
. corpus and rertiorari. 

[ I ' But it was agreed by a~e judges of...E..nz!and, (on.-:.. ooly 
3 3] dilfenting,) that this fine was not legally fet upon the ju ry, 

for they are e judgei of matter of faa, aod altho it was iofertl'Ai 
in the nne, th~t it was contra diYel1iontrll curia' in materia legis, this 

",cnded not the matter, for it wa impoffible any matter of la w could 
come in quefiion, till the matter of fad: were feeded and flaced and 

agreed by the jury, matter of fad: they were the onl, 
competent judges. 

And altho the , might perchance {wear the fact to the 

f'ati,faaion of the court, • et the jury are judges a ell of the credi­

bili!y of the witneJfes, as of the truth of the fad:, for poflibly they 

Iftigbt know fomewhat of their own knowledge, that ",hat was {worn 
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was untrue, and polIibly they might know the witn ill s to be filch a 
they could not believe, and it is the ronfcience of the jury, that mufi 
pronounce the prifoner lllily or not guilty. 

A nd to fllY the truth, it w re the mqfi unha~py cafe that c ul,I b 
to the judge, if he 4Il hi~ peril mtlfi &ake upon him the guilt or inno­
cence of the prifoner, and if the judge's opinion mufi rule the matter 
of filct, the trial by jury would be ufelefs. 

Whereupon, and upon view of the precedents in the court of com­
mon bench, where prifoners not legally committed -or fined had been 
difcharged, tho no caufe of privilege were returned, the juror were 
difcharged of their imprifonment. 

And therefore , altho_the long life of fining jurors in the king'lI 
bench in criminal caufes may give po/Iibly a jurifdi.:rion to fine in 
thefe cafes, yet it C3n bv no means be .. tend d to other court of 
fcffions of gaol-delivery, oyer and terminer, or of the peace, or other 
inferior juri~ lj£tions. 

C HAP. XLIII. [3 14] 

Conctl"ning fianding mute, and the pllnifltllent qf penance, Dr peine 
fort & Jure. [ ] 

I HA V hitherto confiderd the plea f the prifoner in capital 
caufes, namely, 1. Confeffion. 2. pfl:as in bar, and 3. Plea 

to the felony, or Ilet guilty. 
And I have confiderd th~ proceerling in order to ring the party 

to his trial, and the trial th reupon by the jury. 
lr remain, (hat I fhould no come to con Ider what i to be done 

ill caft: the prifoll r will not I1f 'er, but fiand mute and make no 
defenfe. 

[.] But 1l0W by the tate a G,". 3. 
c. 30. f any perfon be°nl; .. ralgl1~d on 
any indi ment or appal 01 f"ony, or on 
I ny india_lit flit piracy, {bal' upon ruch 
rraignmcnl ad 'l'Iute, or ill/l t ..,Cwtr 

direB.ly to th- felony or pi. cy, n {b.1I 
be conviB.cd of the ,,/fenCe, and th court 

I tbcrc pon award judgment and exc­
clition, in Ibe fQ1e manner li I e Iud 

been (onvitled ,by verdi8 or eOl'lfeffion I 
and fw:h judgment flull havr all tbe ( me 
c;onCcquenccs, .. a conviction by \lerd,a or 
cODfcffioD. 

Ane! the rune uw ii, w ith ,((pen to a 
aru.gomcnt for vafon ()f petty ,,,,iay. 
s..c 0"",. 'Til. M"'~. a/t.jI. 177. :& H.w • 
P.C· 3~9: 

In 
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In this matter tl efe things are confi.derable. 

1. What Chall hf faid in law ajlanding lIIut; , and what not. 

Z. ' Vhat the confequence or penalty is of a franding mute in capi. 
tal caufes, and therein of peine fort and dUI'e. c 

3. 'Vh~t cautions 'are tQ be ~ed before the infliCting of it. 

,~, By what law it is introduced. 

I. As to the firft of tbefe. 
If the prifoner hath received his j udgement already, or be conviClcn 

and brought to the bar. and demanded what he can fay, why jmlg­

ment {hould not be &ivt'Il againfi him, if conviCted, or why execution 

ihouJd not be awarded, and he faith nothing, yet this is not fuch a 

ding mute as is in hand, for he is already conviCt or. attaint: 

And therefore in fuch cafe, if the party fo called hath always re­

mained in cufiody from the time of llis plea of not gllilty, if he be 

called to (hew what he c<\n fdY, why he {houlU not have judgment 

[ ] upon his conviCtion or execution upon his forrpe; judgment, 
3 J 5 and he fay nothing, it {halll1ot be inquired, whether he can 

fpeak or not, but he {hall not ha I'e prefent judgment. or execution, as 

the cafe requires. 10 E. 1, 19. h. But if long time hath paffed be­

tween bis conviClion or judgm nt and this fecond calling to the bar, 

it is prudent to make the inqu iry, at leafr by witlleffl!s , whether he can 
fpeak, for poffibly he may have a pardon to plead. 

But if !L man <\bj ure or be outlawd of felony, and after return 
again, and lie taken and br9ught to the bar to thew eaufe why ('xe­

eution iliould not be dOlle, if he frand mute, an inquefr of offiee IS 
to be taken by the court to inquire, whether he can fpeak ' or nor, 
and if it be found, that By vi{itation of G od fillce his abjuration, (5,. 

he hath loft his fpeech, it {hall be a1[0 inquired, whetber it be the 

fame perfon containd in the record of outlawry or .. bju,alion, before J 
judgment or ex cut ion (as the cafe require ), Chall be awarded agaillfi 
him, for he may plead in bar of eXl!cution in fueh clf cJ that he is not , 

the fame p rfoll. 10 E., 4. 19. b. 8 H. 1 . 1. b. And fo it fc:ems to 
be, if he w re brought in u 011 a capias uti gat' Or h eas co'pus by 

th iberiff j de quo infra. 
And thcref r the' book of 26 dlJiz. 19. that faith a party abjured 

{landing mute Chall hay prine fort (5 dure i~ miftaken, for he {hall 

be hanged, if he frand ~ute of ..\lla1ic~. Siaulf. F • .c. Lib. II. cap. 60. 

/01. 15 . b. 
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If a man indiCled of felony demur to the indiCl:ment, and will 

not otherwife anfwer, this is no fianding mute, but if the demurrer 

Le ruled againfi him, he ihall have judgment of death. .1 E. f. 
7. a. per cur., 

If a man indicted Of appeald of fe1(iny pleads not guilty, and pUIS 

himfelf upon the cuuntry, and the jury rem:lins upon challenges till 
another <lily and then ap~ni, and the prifoner at the bar will fay 
nOlhing but fiand mute, yet this is not a fianding mute, for the in­

quell {hall be taken upon the i£fue already joined; and fo in an ap­
peal. 15 E. 4. 33. h. 

:\ u<l yet even in that cafe it is pomble the prifoner may be taken 

dumb between his plea and hih tri I, and fa lofe fome advan· [ 6] 
.vantages, that the law gives him for his defenfe, as C:lllellges, 3 1 

ex~mination of witnrffes and many matters for his defenfe; [there­
fore] the court hath ufed fometimes by inquell, foanetimes by inquiry 
t \'" qf1icio by the i.nquell impannelled to try hi iffue to inquire, whe­
ther he fiand mute of malice, and then to lry him, or if it be tx viji­
tatiolle D ci, then to refpite his trial, but if he fpoke the fame day in 
the hearing of the court, then fuch inquefl: of office is not taken; for 
the court is of their own knowledge afccrtained of his ability to fpeak. 
4J Ai1i'Z. 30. 8 H. 4. 1 & 2. ' 

The fianding mute of a prifoner is not, where .pe bath pleaded 
1IOt guilty and put himfdf upon lhe country, tho afterwards he would 
retraCl it. 

If a prifoner for felony plead not guilty and put hi!11fclf upon th 
("mnlr)" and when the jury appears he challengeth perc:mptorily 
. have lhirty~five, in fuch cafe the jury wa not to be taken, but judg­
ment of penance was anciently given againfi him, and fa it ·wa$ no 
attainder in cafe of felony. 17.AjJi'Z. 6. 17 E. 3. 23. a. 14 E. 4. 

'I a. 3 H. 7. 12. a. 2. a. 
Bur the law herein was after declared otherwife, and by the advice 

of aU the judges judgment of death ihall b given; and fo it was an 
attainder. :> R. 7. 12. a. where it w 5 fett~ for a rule in all circuits, 
and fa il contin~ed uneil 22 H. 8. cap. 14. wheD by aCl of p tlia­
ment the haJlellge wa reduced to twenty, and fo the judgment of 
deatb upon peremptory challenge ceafed, unlefs in high treafon or 
petit treafon, where it fraods on foot as before, viae Co. P. C. cap. 
l02. p. ~27, ~2a. who ii ems to hold., that for challenging above 

thirty .. . 
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thirty-nve judgment of peiIW fort [5 dUrI fhall be given according to 

H E . •• 1. a. & 3 H. 1. 2 .. a. per omneJ jufliciarios contra Keble. 

Regularly therefore ,a nan is faid to ftaoo ro qte, when being ar­

raigned for felony ,or treafon, either J . He ar.[wers nfit at aU, or 2. 

Jf he anN"ers with {uch matt{;r, as is not alJo;wable for anfwer, and 

will not an{wer otherwife, or 3. Where he pleads not guilty, but 

when demanded how he will be tried, either will fay !luthi,ng, or not 

put himfelf upon the country. 

If he fiand mute and fay nothing at all , in caft: of felony 
[3 17 J the court ought ex tif/icio to impannel a jury and {wear it as 

an inqueft of office to inquire, whether he fiand mute of malice, and 

jf found fo, he {hall have the judgment of ptin: fort & dure, or whe­

ther it be ex viJit~tiolle Dei, and if found fo, they are to inquire toucho: 

ing all thofe points, which he might poffibly plead for himfelf, as 
whether a felony were done, whether he be the famt' perfon, that is 

indi8:ed for it, whether he did it, and whether he hild any matter to 

alleclge for his difcharge. 
But what if all this be found againft tbe prifGner, what lhall be 

done? whether judgment of death {hall be given againft him, tho he 

never pleaded. (eems yet undetermined (.). 

If a man plead 'not guilty, and ueing demanded how he will be tried 
anfwers by God and holy church 4 E. 4. 1 L a. or delivers in a pro­
teCtion 1 E. 4. -29. a. Coron. 30. or will nor put himfelf upon trial of 

his country. this is a fianding mute, as much as if he had not ar all 

pleaded. 
II. As to the confequences of fi-anding mute. 
In cafe "f an indiCtment of high treafon, the party fianding mute, 

judwnent of high treafon fhall be given againfi him as upon 'a nihJ 
t/icit, M. 3 & 4 Etiz. Dy. 205. a. rule accordant. Starn): P. C. L ib • 

. II. cap. 60. fo!. J SO. a. 2 Co. !T!ft. Juper fiat' We}lN' 1 cap. 12. vide 
;rrjra, cap. 44. 

In an appeal ~ntiently it had been held, that if the prifoner !lands 

mut , judgment ihould be given fo r the appellant. ~ 1 E. 3. 18. a. (-). 
But afterwards he law was held aU one in cafe of an appeal and of 

.an indictment, n~mely the defendant fianding mute judgment of peim 
ftrt 'tS JUrI was given againft him, and the ftatute of Weflm' 1. cap. 

, (_) Yidt B. c.nN u7. where a perrOIl, • (*) ~ SI." 1',. y,l. 1. I. 367' lord 
who coulo! neither fpeak DCJr hear, was ar- JbJ/!)I" cafe. • 
hired {orftlony; ",iii, P." I. f. 3 .. ill 

.... "" 12 {peaks 
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12. (pea~s only of the "ing's fuit, (t) vide 43 AJliz. 30.3 H. 7 . 2. 4 . 

14 E. 4. '1. o. 
1 f a man be indieted of fel ony and fiands mute, he {hall be put to 

penance, T. ;s E. 2. B. R. Rot. 20. ill darfo, Be,.;,s, 1'0: (b). [ 8] 
And yet vidl! H. 1 E. 3. B. R. Rot .• I 6. Ehor. rex, Petrus 3

1 

GeiIdhird arraigned (r) pro dtprfCdatiolll! in r(gill vi& frood mute, and 

an inqudl: of office being charged to inquire, if it were wilful, and 
found fo, he had judgment to be hanged. 

On the other fiue T. 30 E. 3 Rot. I I . in dorfo Hunt. rex, The 
hifhop of Ely arraigned for felony dicit, quid ipJujl mtmbrumJanlld 
CCc!.jifC, & rpifcopus unfhu, f5 frater' domini Pope, and that he could 
not anfwcr without the arc:hbifhop of Callterhury [his ordinary] corm'll, 

fa ico j udice; there wcnt out thereupon a writ to the theriff' of H un/. 

to return twcnty-four to inquire of the whole faet, and by the inqueA: 

he was fnunc! guilty of the felony charged upon him, r de ,·eefptament. 

[clIJllum ] and his. goods feifecl, hut he was demanded by the an:hllifhop 
of Cant. and delivered to him as a member of holy church, fo tha 

there the faCt: was inquired of, tho the bi!hop refufed to anfwer, whjc~ 

was a kind of franding mute (d). 
By the fiature of 33 H . . (Op. I Z. any perfon arraigned before the 

lorn fieward for treafon. murd r, manflaughter, or blood-fhed in the 

king's palace, and /tanding mute £hall have judgment, as if convi ed 

fo there is no penance in that cafe. 

But upon the tlatute of Z H . 8. cop . 15. for commilIionc.rs of tl 
admiralty proceeding in maritime fclonie , &c. there is no [ 
fuch excluGve provifion, and therefore they follow herein the 3 19J 

(t) 2 C •. I1IjI. 1,8. • 
(b) ThIS w .. the cafe of S,.,O •• I, F.,­

,our, who Wal indiacd bcforr juilictl of 
!VIr and terminer pro Ttctptaml"t. ftIOft'"" 
ond upon being arnig""d 111"/"'" j. /t""il, 
a jury was impanoellcd IX o.ffi(l', who 
fo .IJld '1,,~J mulum {. "net d. ",.ra E!! /ionla­
".a 'Uoluntato JR • 6f 'I"OJ 1011"; I'mflft ",./i" 
Ind he was thereupon put to p"oancc, ad 
P,II""": the record was removed by writ 
of error """" rt~ where be pleaded ." 
lui/tv. and WII ~ommitted to the marlhall 
all<f .r·«ward. produud tbe kUI,'. par­
d on, Ith. i.t/. '1"ittus. 

( c) It appearl by :lle record. that it ..... 
not upon arra ignmelU, that be Ilood mute, 
10r he had Ikd from jullice 104 W OUL­

Jawed, but being Ulel warch taken be wa. 
brought into coun., Uld ckma ded why 
Utc"l11loll lhou1All.Ot be clone Upoll him ia 

purCuo nce of the outlawry, to thi . he tmd 
no anfwtr I but thi. i. not a lIanding mule 
to the purpofe in hand, I. our author him­
Cdf hath {hewn at the beginning of tbLa 
chapter. 

(J) Thi. was not properly a /bndin, 
m ,he. but a tlaiming the benefit of clergy, 
(which in antirnt time. WI. ufuallr. don 
btfore plead ing, ) and wu of the hke 1Ia­
ture with the cafe of .f/.n it BttAint 11ft 

M ich. 10 fs! :tl E;'fJJ. I Rot + i" Jqrfo tor.1II 
rtg" N,'tin,roa", .. fee P4rt l.p. 343. iN .... 
Ii •. and the eafe of Job. tIi Boj(tJ, P. 6 E. 
•• B. R. Rol.~. rJrlX, fee Plln 1. p. t80 . 
i/l RlJliJ, the rearon thenfof'l!, why the f 
wu inquired of, was the Came 1n thi.ea(e. 
&I iD thofe, ",i;o. Ilut it might be knOWD 

pro ~M.li .rt/i.llrio mer",; '''''41, whether 
•• a clerk collviEl 'Or acquit . Yil,. C,. 
J"jI./. 63'· 

cOUife 
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courfe of the commOl! law, (0 that any perfon indicted for pirac" 

before thefe commi/Iioners fianding mute fb all have jUdgmen't of peirr 

fort (5 dure. T. 7. Eliz . Dy. :Z41. b. Brooke' s <;'afe. 
, The judgment o(peine fort & dure is, as it is recited,by Starn]. ' P. 
C. L ib. II. cap . 60. fol. 150. 4. & 1- E. 4. 11 -b. viz. "That he be 
" fent [0 the priCon from when-ce he came, and put into a dark, lower 

." room, and there to be laid naked upon the bare ground upon his 
" hack without allY clothes or ru/hes under him or to cover him except 
.. his privy members, his legs aFid arms drawn anti extended with cords 
.. to the four corners of tlJ.e room, and upon his body laid as great a 
.. weight of iron, as he can hear, and more. A nd the firO: clay he 

" {hall have three marCels of barley bread. without drink, the (econd 

"da.y l1e {hall have three draughts of water, of fianding water next 
" the door of the prifon, without bread, and this to be his diet till he 

" die" (e). Vide the entry thereof Raji. Entries 385 . a. 
This judgment is given for hi contempt in refufigg his legal trial, 

and therefore he thereby forfeit his goods, but 1t is no artainder, nor 
givei any efcheat or corruption of blood . vide 34 ' E. 3. Efclleot 10 . 

Dy. 308. a. 14 E. 4. 7 , o. 
The feverity of tilt: judgment is to bring men to put themfelvcs upon 

their legal trial, and tho fometimes it hath been given and executed, 
yet for the mofi part men bethink themfelves and plead. 

If a peer of the realm arraigned upon an indictment of felony before 
},is peers r fufes to plead, [he {hall have] this judgment of peine fOI t 
(5 dure. P. 17 Car. 1. cafus domini Cajifcllav en . (f) . 

And a woman {hall have the fame judgment if {he fiands mute. '2 

Co. bifl. 177./uper flat. Wlflm' 1. cap. 12. Wifeman's cafe there cited. 
1f a man be indi ed of petit Iilrceny and refufl! to plead, 

r 32.0] it feems judgmem of peine fort & dUrf {hall not be given, btl: 

tbe party conviCt, for he is not to have judgment of I <1th. 

Bu. if a woman be ,indiCted for fimple iar<.en of goods under IDs. 

tho !he {hall not die for it, but only be burnt in the hand by the fiatute 
of 21 Jac. cap. • yet if !he r fufes to plead, the judgment of peine fort 
& dure {hall. be g' en againfl: her, becaufe it may fall out upon the 
cafe, that {he hath been burnt in the hand for, and then !he j~ to 
be execttted; and it i6 but 'a privile e, as clergy is, which !he muft 
put hcrfclf by her defenfe into a capacity of enjoying. 

(I ) But before they proceed t~ this ex_I his thumb, together with whip cord. 
tl'tmity, it has been the pratlice to end.,... 'I1t1Jr'Iy's clfe K;I. 17. 
\0\11 to make the prir~ ller plead by tYIRIJ (f) SI tt Tr. y~ 1. p. 3~7' 

If 
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If a new felony be made by aCt of parliament, tho it m'akes no pro­

vifion ~uching the penalty of £landing' mute, yet it is a neceifary con­

fC(lllencc thereof, tho not fpecially provided fo , if it be not ou£led by 

the a6t, that 1\1akes it felon ; IlS clergy is an incident lO ever new 

created felony, unlefs (pec:ially oufied 1?J aCt of parliament ( ;;oJ, for 

thL'Y are inc,idents: ";ide Dy . .\? ·H . h. 
And therefore in rape, tho made felony by Tf/ejJm' 2. cap. 34. if the 

p3rty indiCted nand mute, he {hall have judgment of penan e. P. 7 

Car. l. lord Cajilchaven's cafe. 

Tho ju,Igment be given of peine fort & dure, yet if the ofFenfe laid 

in the indiCtment be within clergy, his clergy {hall be allowed him, 

which appears by the natures of:l3 H. S. cap. l. 25 H. 8. cap. 3. and 

other £latute, that oun clergy, where the party £lands mute, in fome 

p:micular cafes , and by the books. 

Ill. As for the third general, the neccffi,ry cautions to be ufed ill 
infliCting this fev~re punifhment are thefe. 

I. Let not the judgment he roo hafl:ily given, Id the prifoner have 

not only t/ ina admol1itio, but alfo fome cOllvenient refpite, poffibl y till 
the afternoon, to bethink himfelf, if the arraignment be in the morn­

ing; 01' till the next morning, if the arraignment be in the afternoon: 

and let the juugment itfelf be di£linCtly read to him, that he may 

know his danger before his final rcfufal with due admonition [ ] 

not to defl:roy himfelf. 4 E. 4. J J. b. 321 

2. Before any judgment final be given, if the prifollcr ltands wholly 

mute and fa ys nothing at all, let an ioq uefl: of office be taken to ill­

{I ire, whether it be ex 1/Ialitia, or ex vijitatione Dei, unlefs he hatb , 
fpo ken in cou:·t the fame day, vide Rajl. Entries title gaol-delivery. 

3. And likewife let the judge hear the witne!fes upon oalli to give a 

probable te£limonJ of his guilt, for tho his malicious fi lence carries 

with it a prefumption of guilt, yet it is good to have forne concurrent 

tcftimony . 1. In refpea of the feverity of the judgment. 2. Becaufe 

the £latute of IYejlm' 1. cap. J2. de qllo inJra, feems to require it. 
4. If the offenCe laid in the in i mtot be within clergy, Iho in 

£lrianel: of law the prifoner ought to pray it, yet i~s the duty of the 

judge to allow it, tho nor prayed, and that as wen after judgl cot 

pronounced as before. 

IV. Concerning the fODrth particular, by what law dlis judgment 

of peine fort & Jure is )ntroduced. 

(*) TIli, P.r( I. p. 1"4-
By 
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By the natute of Wej1m: 1. cap. 12. Purvieu eJl enfcment que les 
felons ejcries, & queux jo>ft apcrtemmt de mole fame, & nc joy voilmt 
mitter en enqueJl de felonies, que hanUJ met fur tux devattt juJim~s a /a 
fuit Ie roy /aimt Mi(es etl 1a priJon frlrt & dure, ,~o li'le ceux .queux refufmt 
'tjire al common ley de la terre, mes ceo neJl my ,1 entcnder pur priJorurs, 
que jont prifes per Icgier fufpicion. . 

Some (h) have anticmtiy thought, that this aa of parliament intro­

duced the penance, and therefure they did antiently think it did not ex·, 

tend to an appeal, becaufe that is the fuit of tire party and not the fnit 

of the king, de quo antea p. 317. 

But it feems, tl1at altho this Il:atute IS 10 forne points direeti ve, 

namely, that it Ihould bt:: applied to thofe, that a re of ill fame, anJ 

not thofe, who are taken upon a light fufpic ion, ,llld therefore the 

court before. they gi~e this judgment ought either by inquefl: of office, 

or at leafi by examination of witnelfes to inquire con o::erning th e pr()-

[ ] babilities of the guilt: ':Jidc Stamf. P. C. L ib. lI. cap . 60. fo l. 
322 

150. a. yet this fiatute doth not originally introduce the pe:" 

nance, but it was to be done by die common law, .and accordingly it 

is agreed by my lord Coke in his comment upon this {la-hlte 2 In)i. 

p.179. 
And this appears 1. Becaufe this fiatute only fpeaks uf imprifon . 

mentfort t5 dure, but enaCts not the punilhment i~elf by this linger­

ing painful death, therefore the puni£hment, as it is thus infliCted, was 

at common law, and is by ' force of the common law. 2. Bccaufe 

tho fome antient opinions were, that it extended not to the cafe of an 

appeal of felony, yd the law hath confiantly for many ages extended it 

to an appeal ( i), which canno,t be by force of this fiatu re, but by the 

'common law. 
3. The antients, IlS Fleta (k), Britton ( I) and Hom (m), tho they 

wrote finee the making of this Hatute, mention th!: penance without 

referring of it to this aCt of /ftjlm' L (11). 

(h) Sum.J. P. C. 14-"~. PO/lf,._ I'II1C< 
rtgis :HI. Ii. 

(i) lel/.17/ 
CAl Lib. 1. cap' 34- \ 83' 
(I) ell/'. 4. ~ ~3' & cap. u. \ 73. ' 
(tiJ) Mimr, ,.p. I. \ 9. 
(~) Thialbtutc was made l_E. J. and 

the by the manner of the expre!Iion it docs 
lIot fcem to have introduced this penance, 
but rather fpealts of it aa I thin, already 
~n~wn, yet 1 canDot find, ellat It if ever 

C HAP. 

I.ken notice of in any antient author. book, 
caf., or record ber"re II.e rci~ of E. I . 

on the cOlltrary 1 find Come mlUnces in 
Ihc precediog reign of perf"n. arn igocd 
for fclony franding mut<, who yet were 
not put to their penance, but bad judg­
ment to be hanged: at which lime it frems 
to bave been the ufual pea ice, that if the 
prifoner ftood wilfully mUle, a jury of 
twcly~ were imp.1Inelled n Dfoi •• and if 
they fOuSe! him guilty, auotbcr jury of 

twenty 
.' 
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C H AP. XLIV~ 

Cunurninl clergy how ttfiootl at comm~n law, ant( how generally ilt 
this day. 

HAVING in the former chapter gone through the pleas and trials 
of the prifoners, and the proceeding upon fianding mute, I come 

to confider the privifegium cfa'icalt, and I the rather refer it to be x. 
ami ned in this place, hecuufe tho antiently clergy \~a pr.lyed and al­
lowed upon the arraignment of me prifoner, yet at lhis day it is rarely 
done but upon his conviaion or fi:mding mute, and this is, 1. For 
rhe convenience of the court to be afcertaineu firfi of thl! nature of the 
crime by the confeffion or trial of the prifoner. 2. or the advantage 
of the prifoner, who poffibly may he acquitted, and fo m:ed not t:le 
benefit of clergy: vide Hob. Rep. 28B. Searie & Williams. 

And for the full difcuffio? of this matter, (which I mufi needs fay is 
one of the mofi involved and troublefome ritles in the law,) I {hall. 
as near as I can, ho1d this method. 1. To confider fomcwhat in 
general touching the original and alteration of the privilege of clergy. 
2. In whar cafes it is to be allowed, and in what not (a). 3. What 
perfons are capable of this privilege, and wliat not (b). 4. At what 
time it is to be allowed, and when not (e). 5. The m:lImcr hflW it is 
to be allowed, and who the judge of it (d). 6. The confequencc of 
the praying or allowing of it (e). 

twmty-four were chofen to enmine the 
ve rd lei of lhe former; alld if they were of 
the fame opinion, lhe Dri foner was femen.. 
eed to be: hlPp. j>/aeira ClfTJ ...... ,.rll. 
J .flic' ilil/trllnr' ill c."';""G Warwictnli 
,,"", 5 H. ] . R.t. I. 

et A ynu, qUll: fu il uxor R.~trl; dt BDj<l, 
.. appellat Tb am filium Hubtrti de mor 
.. R~"ti viri fu i, lit 'Iln",a , venit, '" quia 

I ipf. habet virum R.IJlrIM., d, Yut/un 
.. nomine, q i nuHum fa it appcJluOl, ipfa 
" non habel .vocC1Jl appellaJIdi. lit idea 10.­

.. quiralUr vi:rjui per paltiaa., lit n.",.r 

.. de£endlt mont , fed DOD vu!t poncre fc 

.. fuper pauiam, lit xii junotores dieunt, 

.. quOd c:ulpabili. til M morte ilia, '" xxiv 

.. mili'~, alii a prediai. xii, all hoe c. 
" 1cl1i idem dieunt, ok id~ Iurp~nclall.IJ·. 

Caulla Tb_ ZQIV. f<>11Ao1 ok vi Q~ 
rio., unlic .,jl:CCOJDCI rcfpoll4e1lit. 

lhid",. in d 1', .. 'Ibom/ll de I. If,,be 
"cay lUI pcr IIIcliClamelllum pr fUllU lit 
.. ahis nequllii. 8< pro recepum 010 veni l, 
.. ok non vult pooerc fe fuper patriam I Ie 
., jar.lorr. dleunt fuper faeramentum fuum. 
.. quod male credunt cum de rceeptamenlO 
" H.fbar G.lizbtly, qui fuit lauo cognitu •• 
.. lit ponea rufpeofu. apud C"Mn t/'tIII, lit 
.. de hoc lit dr alii. furt is cum m.l~ ere • 
-, dunt, '" JlXiv milius ad hoc e1eai dicunt 
.. ide-m. quod prz.iiai "ii jur lore., lit 
" quod latro eft d~ 4>vibul. ok de avcrii '" 
" aliil rebu., lit ideo fufpeodatur • 

(II) Ctl/. 45. +6, .,. 4~' +9. 50' 
(b) C"p. st • 
(e) CtlI' sa­
(d) CIlI' sa· 
(I) -1.5+ 
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For the arfl of thefe, namely the original and progre{s f)f this rivi. 

fogium clericale. _ c: 

Antiently prin cs and ftates converted to cIlriflianity in faTour of the 

clergy, and for their encouragement.in their offices andc 1mployments, 
and that the might not be [0 much jmangle~ ill {uits, did grant to 

the clergy very bountiful privileges ~nd e){~mptions; princip~lIy of two 
kinds. I. Exemption of places confecrated to religious duties 

[3 2 41 from arrC£l:s-of crimes, which was the original of {anetuaric~ . 
2. Exemr>lion of their perfons from criminal proceedings in fome 

cafes capital before fecular judges, which was the true original of the 

privilegium clericale. 
The clergy increafing in wealth, power, honour, number and in_ 

tereft, afterwards fet up for themfelves, and that, which they obtained 

by the ' favour of princes and flates at firfr, they now began to claim .5 thcit' ri ht, and a right 'of th highefl nature, namely jure dj 'i!inll ; 

d .by their canons and confiitu tions endeavoured, anel (where they 

met with tamr and eafy princes and fiates,) obtained vall: extenfions 

of thefe exemptions. 1. In the perfon concerned~ namely 10 all that 

lJad any kind offubordina te mini!l:r<!-tion relative to the church. 2. In 

. the cauCes, exempting' as far as they could all ~ufes of dergymen, as 
well civil 'as cri~illal. from the jurifdietion of the fecular power, ant) 

VJh~lly fubordinating them immediately amI only to the I.:cclefi afiical 

jurifdiCtion, which they Cuppofed to be ' lodged £irft in the pope by 
divine rigbt and invcftitute from Chrijl, and from the pope {heel 

abroad into- aJl Cubordinate and ecc1eliafiical jurifdiQ:ioos, whether 
\ ordinary or delegate. ' 

And by this means they endeavoured and in fome kingdoms -and for 

fOI~e ages optained,. that there wCIii a double fupreme power, or two 

kingdoms in' every kingdom, the one a rctnum ccclejiaJiicum, -abfolute 
and indcpendaut upon any but the pope over e defmllical men and 

eaufe • exempt ami feparate from Ihe fecular matri lhare ~ the other 
a rt!gnum jecuiare of Ihe king· or civil magiftrate, ~ bieh yet was not fo 
abfolute, but that it bad fubordioatioa and {ubjeCtion to this regnu", 
tcclejiaJlicum; fo' t was regnumfub gravior; regno. 

He that lifl to 'fee the whole fehetUe of thelr claim, let him ;ead 

- SIIOfCZ. his largedifcourfe of the m017ll1nenta ecclejiaJljcQ in his opufcula. 
But altho tire ufurpation of the pope were very great and obtain d 

much in this kingdom, umil the extermination of his pretended {upre­

macy by king H. 8. yet this claim of the exemption of the clergy 

t t~lly 

'. 
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from recular jurifdielion grew fa burdenfcime and intolerable, 

that jt fr~m, rime to time qualified apd abridged by the civil 
flower, fometimes by acts of parliament taking it away in fomecafes, 

fometimes b'i tht interpretat.ion and confiruelion. of the judges, and 
fometil'nes by the coptray ufo,ge of ~he kirigdom; .for ecdefiafiital 
canons never bound ill Eng1and fa tthf':r tban they were r~ceived, and 
fo had not their authority from their own fhengtb and obligation, but 
fro~ the ufages and cuHoms of the ki'ngdom that admitled them, and 

only fo far forth as they were fo admitted. And therefore, 
1. As to the exemption of the clergy from civil fuits between party 

and party only, if upon the diJlringas he w~ . returned clericus &I Imt; • 
. ficiatuf ~on habens laicum [eodum, procefs,iffhed t<l the biUlOp to bring 

him in" and in cafe of a fratute merchant they were by fpedal nels 

exempted from anelh by capias. But yet they wertS not exempt 
from the jurifdielion of civil courts in civil caufes, yet antiel1tly dley 
attempted this alto in the king's courts but with ill fuccefs, and rd 
they t:tever attempted it after, that I remember. 

M 7 & 8 E .. 1. B. R. Rot. 1$. Cant. William toye plaintiff 
[brough t an anion] againfi Guy Mortimer reCtor of Kitigjion for 
beating him and cutting off' his upper lip with a knife; the dc(elldant 

, pleaded quod ipjc 11 c!eriClts, & non debet hie rejpoizdcre, and that was 

all the anfwer, ht: woul~ give, Et quia quere.la iJl4 non tallgit vitoril 
& l1umhrurfi, fed tji ~e quadam tranfgrejJionc perJonali. nee ipfl '()ult in 
mria domini regis rcJPondcre ad querelam iJlam, judgmetJt was give'~ 

for the plai ntiff to recover 100 I. dartiages taxed by the coutt, ,and 
[ he defendant was] committed to gaol, and afterwards paid tw~nry 
marks to the king for a- fine (9)' 

H. If they were indieled in-cafes criminal but not capital, nor 
wherein they were to lofe life or limb, there privilegium dcricalc was 

(0 ) The recold of th~t cafe was thus, 
.. WJlitl",,,. j,)" de Kyngtjl." queritur de 
" Gu,d.,,, dt morll/. ",,,ri, reflore (cclelia 
co de Ky"gfj1 •• , & 'I'IH;"'; I. OltrA de /-i ll . 
.~ r.,,/IM de hoc, quod Tho"",. !imul cum 
" alils ex pracepto pr~di~H G.~do"il ip­
' .. fum Wil/i,l",,,,,, in!ultaveruot, verbera­
" . verunt, &: male tra&averun~,' ita qu,od 
" de vilA ipfiu, tlefperabatur ; & d/aul 
.. GIIJd. manu fui pro{'r~ ok kuypuJo (00 
" labium ipJiuI Willi,lini fupcriu abfcidit, 
.. u!)dc dicit quOd! detcrioratUi ell & d.mpo 
'~ nllll1 haDet ad valea~j'm ~ollim libra-: 

." rum; &: iode produclt ftElaIll. .e:~ P"fe­
U didi GIIJdO c!k 'II, •• "; "CDiullt " ~t;Ua~, 
II qullci clerid filii&, " IIOD de"," hie: r.-

" f ponderc, & fJOpius quzfiti t. vclint ~­
" fponderc, rem per dicunt quoci clerici 
.. funt, &: fiDe ordinarii. fuil. DOJUllt re­
.. fpondere. It qUia qucrela ina non taD. 
" git vitam, &: membfUrf\, ft;d eil de qui­
• dam trlDfgrcffioae 'Perronali , nc~' tpfi 
.. volunt in curia dl,)mini regia refpond~ro 
.. ad qucrdam iUim, cODI',dcrlluns ra. 
.. q'uod pJ'Cdiai GUido &: n."..l de prJDo' 
" dltU tranfgrdliollC cODvi"'antur, & fa. 
.. ti,faci.ot przdiao W,lli.I... ,.." " 
" dampni', fc Hieet quilibet ('Orulll de ~cn. 
.. tllm Iibris. &: domino rc,i cIc ,.,iferi. 
"c;onla, & c:o_iuaaun ""I. 1'Q 
" b'Ulfl(c1Jiqac ~ 

VOl.. 11. U 
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not allowd them, and therefore not in indiClments of trefpafs, 
larciny, or killing Je defendendo. Staf1~f. P . C. Jol. 124. 

I III. If they were not indiCled of high treafon, clergy was not al­
,]~wable, and therefore Hz/I. 2 H. 4. Rot. 4. B. R. ro:, where the 
pifhop of CarliJIe was indided of high treafon! and inMted upon his 
pr~vilegium clericale, quia epifcoptls unllus, yet this claim was difallowd 
~nd he put upon his trial, and convicted (p) . 
. YetHi!l. 17 E. 2. Rot. 87. in dorjo, H eref. coraln rege, the bi{hop 
of H ereford indiCled of high treafon for levying war againft th~ king 
alleged, that he was epiJcopus Heref. ad vO/U1!tatem D ei & jiml111i 
pontificis, and could not an(wer abfque offen/a divill& & /anlla: erclejia:. 
Thereupon the plea was adjourned into parliament, where the bifhop 
aofwered as before, and the archbifhop of Canterbury claimed him 
and had hJln j thereupon it was ordered, that day {hould be given ill 
lhe kin,,'s bench to tbe bi!hop, and the archbifhop was to have him 
~ere ";.t the qay, and in the mean time a wfit iifued t') the {heriif of 
Heref. to return twenty .four to inquire, as if he haa pleaded, [quod 
'lImire facia! tot & tales, & c. ad inquirendum prout. mori; ejl, & c. pro 
(juali, & c. ] returnable at the fame day; the bi'filop appeard accorJ. 

ingly in the cull:ody of the archbifhop, and the jury found 
.f3~7] him guilty, Jdeo confiderat' ljl, qllod pra:dillus ep~li.opus 1011 -

qURm cOlI'uiflus f5c. remalleat pelles pra:dillul1l arclliepifcopum ut prius, 
f$c. and all h is goods and chattels, lands and tenements were feifed 
into the king's hands by writ directed to the fileriif : Up~n which it 
is obfervable, 1. That a kind of allowance is made of clergy in high 
treafon. 2. That not.withflanding his claim of clergy, yet a writ 
ilrued to fummon a jury, who inquired whether guilty~ or not. 3. 

That ~pon this plea and this inquifition, tho he had his clergy, it was 
ut clericus cOllvillus. 

Nota in the parliament of the 1 E. 3. this ,Iudgment was reverfl.'fl 
for this caufe, that the jufiices took. the inquilltion, licet idem 
epifcopus in a/iquam inquifitionem Je non poJuiDet. CiauJ. 1 E. 3. 
ParI I. M. J 3. fo that the judgment was given upon the inquiG-

(I') The treafon giver in ,the record i, 
ill thcfe word., "Quicumque ligen ' 0-
<. mini regis, cujufcllftlque 1bt6s, feu coho 
.. ditionia. fpintulli.. tlt«nporalis fue­
tI rit, ill terrt. .Aeglw pro alta proditione 
.. Ie crimine hefllt majeltatis 'ndia.tlls dl. 
.. 6: coram.,rege. "el jufticiariia fui. inde 
" lQCIWu, tCllctur, 6:' debet pc letelll' 

.. A~lli;r inde refpondere. . ' 
Yet in antient time •• difference wu 

lIIade b4;tweqllreafons. that were imme­
cli'lely apinft the king" penoo. and other 
truf.,...; .. iIiI Part 1. ,. 18S. J86. : u: 
in .otis,* the cafe of tbe bilbop of Hm­
/". hae IIICIItioad • 

·tion, 
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tlon.) nd not upon nihil dicit , for fianding mute, and therefore er-
roneous (q). , 

'But afterwards T. 21 E. 3. Rot. 23. Hertford, me, John Gerhtrlt, 
was indiCtoo, for a conftru6tive treafon namely" accroaching royal 
power,.de quo vide fopra, Part I. cap., 11. p. 80. 138. and thereupon, 
olaimed the privilege of clergy, Et quia privi/tglum clericalt en hujif­
modi cafu feditionis fecundllm legem & confuetudincm rtgni haflenus 06-
tenias & ujitatas non e.fl aflocandum &c. qute}itum e.fl ab eofepius quali-

tcr fe verit acquielare, he frill replied, that he was a clerk, 8 
~f1erens Jc nolle aliam refpon}ionem exhibere; and thereupon he [3 2 

] 

is committed to. the martha! ad ptCnitmtiam foam ficundum legem ~ 
cOlljiutudillCm rcgni fobiturum &c. 

Nola clergy denied in fucb a tfeafon, yet pen~ce awarded, tho the 
charge was treafon. 

Yet at common law before the fratute of 25 E. 3. cap. 4. pro c(erfl, 
it [eems that cl~rgy was allowable to him that was indiCl:ed for CQun­
terfeiting coin, or for counterfdting money. B. Clergy 1\ But tpat 
is alterd by the fratute of 25 E. 3. pro clero. 

IV. If clerks were indiCted with thefe cJaufes inJidiatom viani"" 
& dcpopulatores agrorum, clergy was denied them, and therefore the 
<l6l: of 4 1H . . ~. cap. 2. was made to put there daufes ont of indi6l:ments 
and to allow clergy, if they were in the indietment. 

Again, !Is it was denied ii, reCpeet of fome offe~es, [0 this privi- ' 
itgium clericale . was by the common law abridged in refpe:l: of the 
perron; for certainly by the canon laws Nuns had the exemption fron. 

('I ) The error of thi s j dgrnent con- . 
lined not merely in its being given Ilpon 
an inquilition " in quam epifcopu. fe non 
.. pofuia'ct," but btGaure lL was given up-
on an inqodl, u in qUlin cpifcopus Co non 
.. poCuilTct," ofttr b, bad btln " f/6'IUd bi. 
e/ergy at/d d,li",,,d t. bis crdinar]. For the 
P/acila CDronll of thofe time. /hew, that it 
was the conllant pradice o( inquell IX 

oJIicio to paCs upon clerk. plt:lIding theu' 
Pd'UiI.gium clerical., w~,c clergy Wall al­
lowable the melhcd whcreo( wa~ thu •• 
'l~he clerk. upon hi. arraignment ploaded 
h ~, />r;fJiltjJiu .. cit jea:,; then arne tbe or· 
d,ntry and demanded him; tben a jury IX 

ojJirio was fummonecl to iDllui.e into tbe 
~Ih of tbe charge; cr u it is esprdl in 
t " , record, .. ad IOqlllfeDc!um, prout mo­
.. rll eft, pro quali, «c. ri ... pro ",IIIi ri­
" dt711 .,.Jh,.ri. Jib rll'; /kh.t,"" and ae­
c.otdin,1O fach inqudl, the clerk was .e. 
Jlyerd WI the ordinal'}' U "lillit or COIl • • 

viH. 'Thus are the cntriel upon the roll., 
co ...t. B. indi8atul de fc1onia, eO quod, 
.. &c. & dudu5 coram regc, & allocutu • 
" qualiter Ce velit de feloni' pr.diCU, le­
u qu ietafe, d icit quOd c1ericus cil, & liae 
.. ordinario fuo non debet bte: refpollderel 
.. Et fuper hoo venit C. D. &c. .Et petit 
•• ipfum lanquam clericum fibi liberari • 
.. ftd Ul [eiatur pro '1uali eidem ordinlrio 
" Iibenri debell, inquil'1ltur rei veriln pel' 
" patriam." Then a jury fA offici. wu 
fummoncd, by whieh if It wU found .. 
" QuOd...t. B. non I'll culpabili., Iiberallll' 
II Mdinario pro tali &c." But if culpa-­
bili. " Iibel'1ltur ordinario IInquam cieri­
•• cu. convi8u., r.lvb cuftodiendll'. wit , 
.. peal qui dacet &c." yitU M. 10 &I 
at E. I . R.t. 4' /II M'{' B. R. Bill. II 
E. I. oR",. '15: l11iJ. 'Iri •• ,0 E. 3. ,a". 
II. 8. R. RNf. 't,iII. 3' Z. J. lW. 'J' 
UN. RUt. 

tJ2 tcmpqral 
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temporaI jurifdicuon, but the privilege Df clergy was n~ver a 
them by our law : vide jlat' 21 Jac. (r). 
" Again, tho the ordinary took himfelf to be the judge or the allow­
ance of thl;! clergy a,tfd of the purgation of the cleJ;k, yet. the king's 
Courts took tbat courage to m~ the ordil'\ary . but a minift~r. and 
th,emfelves judges of the allo ance and difallowancu of the clergy. and 
purgation. ' 211£.4.21. b. 9 E. 4. 28. a. 

And fo the judges oftlle common law )Would oftentimes deliver the 

~Ier~ to the ordinary, but ~bftJue pu,rgati01te, as where the clerk is 
attaint by outlawry or by judgment, or convi6t by his own confeffion, 
or upon ah appeal. StaJnf. P. C. Lib. II. cap. 49 .. 3 H. 7. 12. a. 
10 E. 3. Coron. 247. Hob. R ep. 2M. Searle & Williams, ' or if he 
were notorious malefa6tor, 'Vide 10 E. 3. Corrn. 247. or if he 
be c'Onvi6t by verdi6t of counterfeiting the feal or coin at common 
law before the flatute of 25 E. 3. 'Lib. Pari. 18 E. . Berton's cafe 

[ 
] ' ('11<), ror if he be committed by record to the prdinary ab/que 

3,29 pU'iatione. lkb. ubiJupra. • 
And ill thefe cafes, if the ordinary admitted him ,to his purgation, 

he wa's fineable for it as a great mi{dcmeinor, and the party dcliverd 
by fuch purgatio", !hall be again committeu to prifon • .A1. 34 & 35 

'E. R~t. 59. Kane. B. R. the cafe of Hugll Forjha17l deJiverd by 
William TeJla, and ,another commiffiona~ed from the pope (s); and 
.th~ entry' ih flolch cafes is, liberatur ordinario tanquam cleric~s C?1'Jvillus 
& ullegat'"s ad falv~ cujlodiend' periculo, quod i11cumbit &c. & inlribi­
tUlll e.fl ei4cm ordinario, ne ad aliqua17l pU1-gationem ipfius A. B. procedat 
aomino rege inco.nJulto, eo quOd preedillus A. B. profeloniis &e. ttt/ega­
t;s ejl &e. H. 14 E. 3. B. R. Rl(t: 19. Rex. Sujf. Lond . . The 
cafe of John de H,mmYllgeJlon ch~plain. But indeed, if the clerk had 
bad his clergy ~d were generaIIy deliverd to the ordin<\ry, he mig!lt 

(r) Ctt~. s8 :~. 6,&1 7. 
(a) RJIIJ·. PI"t. Pari, t, ,56. 
(.) That cafe was thus: Whilft the 

Wmporalities of thr archbilhop of C,,"ter­
~I/fy were iD tbe k!nt;·& . b.nds~ twO clerks 
ccmvia of felony Impr (ond m he! arcb­
Itifbop'$ priCoD h.d bcel! .dmlttr to pllr_ 
gttioa, and delivcrd o\:u ot cuftod y by 
,*,lkr HII:" '.,fIu"" .. Per mandatum 
c .... ~iirorum lI'ilIi,l.i <Ttjl •• &; Ge,,.]Ji. 
.. dcntorum pape, .clminilbatorllm .Cp~. 
"ritualilati. arcbiepi£copalUs pnldlf.b. 
'" .bfque m.nGalo dOlllini. .ro,il." ,F!,­
~. was brought ct ••• rt". and ar.ra"n~ , 
~ the raid otkll rc i aad UIe kctper of . the 

gaol ,,;a, .Uo rrlllgn<d for bringing the raid 
cltrks II coram prelato H".IIe ad pur­
II gandum. abfqlle pr.ecepto doml i rt. 
II ,is;" aad were both c:oDviflcd by their· 
OWQ confcmon, and commiUtd to the 
IJIArlhal. .. Et polka illem {eccTunt pro 
.. Irluf,relllonc & cODlemptu pra:diEl is ... 
Afterwards the two derks, wbo had been 
dc:livl!rd by fIlCh pllrgatiOD. weI'. brought 
ff9ID the tOWer, where they had been illl­
prifood by tbe kiDIJ" writ. II Et fepua­
.. tim aJlocliti Afu&lll.h de felonia pra-d ic­
., tl fc veliot acAJlIictare, dicuut quod c1c­
II riei fUllt, 6: bPcrUltlU ordUwrio Iub 
• pCoi, ~II dccct. &,. 

:1dUlit 

( 
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,im to make his purgation, and upon fignification thereof by 

the ordinary into the chancery a writ fhould i{fue to ' the lheriif to 

deliver unto the party fo pUfged all his ' goods and chattels feifell into 
the king's h~mds upon that occaGon, nifi Jugam Jeter;t c& occajilJn,. 
F. N. B. 66 . a Arid all this' is tf) {l w, that wha.tfi ever weight the 
clergymen laid upon their canons and their exemptioils from the fe­
cular jurifdi8ions, yet their canons or confl:itutions, or pret~nfions 
or claims of this kind were not binding here, nor fo taken £1'1'the1' 
.than either by aas of parliament or tlie common acceptation of the 
kingdom they were receiyed, and therefore thefe privileges I' 

received divers alterations and correaions and reLl:riCHons by (3301 
the tenlporal judges, as the occafion required. • 

:& Hawk. P. C. ch. 33 per tutum. .. B1ackf. Com. ~h. 88. per tot. See Index t~ 
F.oner. Tit. Clergy. Bum. Title Clergy. f. :&. Benefit of Clergy. 3. Peere Wil. 
ham" 439-504. 

C HAP. XLV. 

In what ofFenfes clergy is allQWab/c or not. 

NOW touching the ofFenfes, wherein clergy is or was allowable, 
and in what not. 

There ate thefe general rules, tbat have inffuerice in this whole 
difcourfe. , . 

1. That in cafe of high treafon againft $he king clergy wa n(!Yer 
allowable in this kil\gdom. . 

2. that at' common law in all cafes of felony or pe it {teafon clergy 
was allowable, excepting two. 

3. That where a {Httute makes a new felony, ciergy is incident 
thereun 6, unlefs it be [pedal! taken away by ad:s of parliament; 
but ;"here it m~ke ' a new treafon, there is no clergy. 

Upon there generals m\lch of the {ucc~dlng blJl1neIi ,of tbis chap.. 
ter, and fome that follow will be built.. \ 

L A to' the firft 6f thefe I fay generally in all cafes 0 high 1reafon 
c:lergy was never allowd. 

And this propofition will be confiderd two ways. 1. H(J~ the 
.common law ftood before the llatute of 25 E. 3. ptD ,l,to, d '1. 
How it aood after. / 

U 3 The 
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The fiatute of 25 E. 3. fir the clergy was made in the par ' ent 
held in Hill. 25 E. 3' wb iclrwas in the fame parliament, wherein 

. the fiatute of declaration of treafon i,- made, commonly called the 
The flatute of purveyance. c 

By thii fratute pro clcr'O tOp. tJ.. it is enacred, "That alI manner of 
[ " clerks, as well fecular as religious, which {hall be from 
33 I] " henceforth convia. before fecular j udges for ~ny treafons 

" . or felonies touching other perrons than the king himfelf or his 
" royal majefiy, {hall from hl!ncef')rth have and enjoy the privilegt; 
" of holy church, and fuall be without impeachment or deia;' de­
" liverd to the ordinaries demanding them, and upon this the arch. 
" hithop promifeth, that ufo.n the punilhment and fafe keeping of 
U fuoh derks offenders, which {hall be deliverd to the ordi naries, he 

I 1hall thereof make a convenient ordinance, whereby they (hall be 
" fa.fely kept and duly puni(hed, fo that no clerk lhall take courage 
., offend for default of correcHon. 

At the fame parliament it was declared what was treafon, and a· 
mong the refr counterfeiting the great or privy feal, 'or the king's coin 
js declared treafon, and put in the fame rank with com. affing the 
king's death or levying of war, and it is thereby ena8ed. "That no 
" other offenCes. than what are therein de laredf be treafon tiII de­
" dared by parliament. 

Before this fralute there were two forts of tr afons. that concerned 
the king, one was of a greater note, and another of a lefs note:. 

Thofe of the greater note were "nJpiring the king's death. /cv)'ing 
if war againfl the.ling, adhering tD his enemies, and two others, that 
are flnce abrogated by the fiatute of 25 E. 3. which came . ur..der 
the general and obfcure names of fidit ion, and accroaclting of royal 
jMJJer. 

In any of there a party conviCl: had nol his clergy at corpmon la w. 
thie appears by the judgment cited in the former chapter (a). T. 
21 E. 3. B. R. Rot. 23. Rex . 
.. But there were other treafons. that concerned the king, which were 

of an inferior note,: nameJ' cDunterfeiting the fial and counterfiiting the 
coi" and thefe, (the latter efpecially,) had only judgment as in cafe of 
petit trea(on, namely to be drawn and hanged. 

And it feems before the {\.atute of 25 E. 3. at proditio1lihus clergy 
WU allOW4 in both ca!ea, as appears by the old book of £. 3. B. R. 

(-) I· 31,. wJtrr'. carc. 
title 
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title ' ". gy, placito ultimo , and the judgment in parliament of 18 E. 1. 
in Berto1z's cafe, who being conviCt: for counterfeiting tbe king' leal 
had his c1el gy, but tradalur ordinario jint purgatione ( b). 

But now a~ to the fiatute of 25 E. 3. pro clero, aRd the fiatote of 
25 E. 3. at the fame parliament dt pr~itiollibus ' Jaying them both to­
gether in all cafes of treafon touching the king bimfelf or his 1'oyal 
majefiy clergy is wholly taken away, and, in all other cafes of treafon 

or felony clergy is allowd; and t:onfequently in murder, robbery, 
petit treafon clergy is fettled by this aCt of parliament. 

But whatfoever is declared treafon agail1fi the king by the fiatnte 
of 25 E. 3. de pl'oditiombul, as well counterfeiting the feal or the 
money of the kingdom, as any other treafoll therein declared, is 
wholly exempted from clergy. 19 H. 6. 47. b. Stamf. P. C. Lib: 
II. cap. 42. fol. 124. a. M. 3 1 E. 3. coram ,'cge Rot. 18. R ex, in 

do~{o. Bucks, cafus abbatis de MldJendtn (c) pro reficatione & fa!/i­

ficatiane legalis 't1lone/d!, 2(, H. 8. Spelman's R ep. accordant adju4ge. 

2 Co.lnjlit. 63 5, 636. Juper Artie' cieri. 

So that at this day in all cafes of high treafon, whether thofe de 
clared by the fiatute of 25 E. 3. de proditiollibiu, or any other trca­
fons newly enacted fince, the privilege of clergy is 'Wholly taken away; 
amI, (whil,;h is the fecond propofition above mentiond.) 

IT. In all felonies, that were at common law before .the f!:atuto of 
25 E. 3. pro clero, and in all cafes of petit treafun by that flatute the 
privilege of clergy is renored and fetded. 

And therefore in all fuch felonies or pctit treafons, which were 
fuch at the tllne of the fiatute of 25 E. 3. cap. 4. pro clero clergy is 
allowable, unlefs- in fuch cl fes where it is taken away by fubfequent 

acts of parliament, and fo far forth only as the fame is fo taken 

aWJY· 
But in what cafe fubfequent aes of parliament have taken away 

clergy, wbere at the time of the fiatutc of 25 E. 3. it was allowable" 
{hall be the bu!iocfs of the next d 'lpter. 

But yet thcre fcem to be two felonies, where clergy Was 
not allo wable notwithftanding this act, namely c{rtain aels, (333 
that by interpretation of law were hofiilo acts, which was the reafon, 

that I long ullce heard Mr. Noy then the king's attorney give for it 

fb) Yia'i',prll p. 328. Sec: alfll Pm I. (cJ P.,t 1. p_ 116. 
,. ISS. 186. i. lmi., f.;f p. u3' ;... nt,i,. 

U"4 
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in the king's bench abo\J~. 7 Car. 1. viz:. t.. Injidi(.llo viar . 
Jopulatio agrorum. 2. 'Wilful burning of houies. 

1. Concerning the fi rmer of thefe it appear, lthat injidiatores via­
fum and deJ¥pulatoros agrorum. were oufl:ed of their clergy notwith. 

!landing the futute of 25 E. 3' cap. 4. pro cYerd. 
Rat. Pari. 4 H. 4 n. 30. there W4S a complaint in parliament by: 

tbe archbifhop of' Canterhury and clergy; whereupon it was ena8ed, 
hat that general cl;lUfe iliould be left out it incltCtroents and words 

of the fame ef£ed i~ferted, and that notwitbftanding the indiCtment 
~jeq the (arne effe8, yet benefit of clergy lhould not be denied, as 

appears at large by the fl:atute of 4 H. 4. cap. 2. 

2. As touching wilful IYurning of houfes I have heard, as before, 
(h t clergy wall not allowable by the common law, but of this more 
fully in the next chapter. 
. Now touching JacrJlege thp fome later ftatut~s were made to ou£\: 
Idergy in that crime, yet it fe ' ms at common Jaw or fH leaft after tlw 
fiatute of 25 E. 3. cap. 4. pr.o clero it was allowable, at. appears 26 

.AjJiz:. 27. where it is a.greed 1:>y the jufl:ices, th~t a 'perfon indiCted of 
r.oobing a chapel and breakillg a chutch lhould have his clergy; but, 
it (qems, it was with this difference, that if the ordinal y refufcd him. 
as he might, he lhouid not hav.e his clergy. ro E. 2. Coron. 283. 

Stamf. P. C. 123, 12f~ but ·otherwife the court woul<l allow it him. 
26 ..1ffi~. 21. 

Sec tl\e reCtrencc, at the end of Ch. XLIV. ante. 

C. HAP. XLVI. 

j
WherC and in what offenfes, that where capital at common law, clergy ' 

js taken away in part or in ifill by ails of parliament fubJequent to 
t;;"'.~ . ,. ~5 Eo 3. and firji( of petit treaCon. . . 

I HAVE before declared what ca.pital off'enfes were exempt from ' 
, clergy at cornmon l~w~ and hQ.w the 4w fiood ·in rela ion there­

unto before and by the fiatute of :;!5 E. 3. and have:: there Cettled it, 
that regularly in all capital offenfes, except trea{oru, which. touch the 

~ug, 'the oif'endcr' 0 have the ppy~ege of his clergy. 
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But.ll$ touching trea[ons, that touch the king, by virtue of the: 

common law and the declaration of (hat fratute the benefit or pri i­
lege of clergy is not allowable, neither is there any {btute, tbat hath. 
altered the l~w in that point of trea[oll, but it fiands frill excluded 

from the privilege of clergy. -
But as to petit treafon and felonies fubfcqllen~ fratutes have made 

great alterations as to the point of clergy from what was declared hy 
the fiatute of 25 E. 3. cap 4. pro clero. 

The inqu y therefore touching the alterations made by fubfequent 

fratutes in point of petit neafon and felony may be confidcrd i~ this 
method. 

1. What alteration~ have been made bv acb of parliament in 
rdation to new fe10~1ies made by ath of p~rliament flnce 25 E. 3 • . 
And 

2. What a';erations have heen m~e in fuch offenfes, as were pcti~ 
treafon or felony at the lime of the making of that fratute. 

I. As to the former of thefe this general rule holds, that i£ an ad 
of parliament make a felony, and doth not take away clergy [ ] . 
in exprefs w~rd, in.alL thofe cafes dergy1 is allowable. 335 

And if it doth. make a felony and ~akes away clergy not general1r_ 
but in {nch or fuch cafes, regl,llarly in other cafes clergy i allowable, 
as if it takes away dergy in cafe the party be convieced by verdia~ 
yet he lhall haye his clecgy, if he {land mute. 

But if it enaCts generally, tI at it {hall be felony without bentflt c! 
clergy, or that he ihall fuffer as in cafe of fdony without benefit of 
lergy, this excludes it in all circumf1:ances, and to all intents; awL 

becaufe J have before in the particular enumeration of fcloni s by aet 
of parliament taken notice all long what ar~ excluded of clergy and 
what not, I lhall difmifs th:1t part>of the inquiry referring myfe1f to I 

the feveral aCt of parliament, that enaa the felonies themfelves; and 
fuall. proceed to the fecond part of the inquiry. . 

II. Therefore as to thofe fc1onieb, that were fuch at the time of the 
{btute of 25 E. 3. cap. 4. pro clero. 

• I iball fir{l, deliver fome general pofitif)ns, and tlfen proceed to the 
particular felonies tbemfch'cs. 

1. Therefore. it is certain, that whatfoever petit treafon or felonY" 
there was at the time of the making of that flatute, it was within the 
privilege of clergy by force. of that ftatuto at leaSi, extept thtd; tWe) 

Il~ve mentiond ill the la1l ,hapter. . 

2. That 
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2. That therefore aU ruch petit treafons and felonies ate.at this 

day within clergy, unle{S where it is oufied by fubfequent fiatutes 

now in force. 
3. That where ,any fiatute fubfequent to 25 E. 3.0 cap. 4. hath 

oufled clergy in any of thofe felonies, it is only fo far oofied, and 
only in fuch oofes and as to fuch perfons as are exprefly comprifed 
within fuch fiatutes, for in favorem vit~ & privilegii clericalis fuch 
{btutes are conftrued literally and ftrietly. 

And therefore, if clergy be oufted as to the principal, i IS not oufied 
as to the accdrary; if as to the accelfary before, it is not extended to 

[ 
6] the acceifary after; i if where the prifoner is cOllviet by ver­

~ 33 diet, it holds npt as to a convietion by confeffion, nor as to 
an a~tainder by outlawry, nor to a fianding mute, as we iliall fee in 

.. the fubfequent infiances. . 
4. That in all cafes, where a fubfequent aC\: of parliament oufleth 

clergy in cafe of any felony, the indietment mufi pm:ifc::ly bring the 
party within the cafe of [he fiature, otherwife, altho poffibly the faa 

• itfelf be within the fiatute, and it may fo appear upon the evidence, 
yet if it be not fo a1ledged in [he indietment, the party, tho conviet. 
1haU have his clergy. Stat'!f. P. C. fol. 130. a. Dy. 99. OJ. 183. b. 
224. h. 261. a . 
. 5. Altho the cafe he fo laid in the indlCtment, that it comes with­

in the fiatute to exempt the prifoner from clergy, yet if upon the evi­
oence it fall out that, tho it be a felony. yet it is not fo qualified, as 
Jaj'd in the indietment,- the jury ought to find him guilty of the felony 
fimply, but not as to the manner laid in the indietment, (as for in­
france guilty of the felony, hut not of the robbery. or not 'of the 
breaking of tbe houfe,) and thereupon the prifoner fhall be admitted 
o his clergy; and this is commonly done. 

And now 1 come to the particular offenfes, wh rein clergy is taken 
away from fueh felonies, where by the common law and the fiatuto 

j of 25 E. 3. cap. 4. it was allowable. 
c:;"" -And thofe offenfes are thef~ that follow. • 

'" . 1 Petit treafon:! 2. Murder. 3. Manaaughter. 4. Rape. 5. 

Robbery. 6. Burglary. 7. Lareiny offeveral kinds and degrees. 
. And 1 {hall now purfue them in the fame order, as they arc ret 

down. 
Firji, Petit tfcafon, as the (ervant killing fUs mafttr, fico 

If 
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It is plain, that after the {brute of 25 E. 3. cap. 4. clergy was to 
he aJlowd until 12 H. 7. cap. 7. (5 23 H. 8. cap. 1. 

-tht! firO: fratute, that ouO:ed clergy generally in petit treafon, WIllI 

that of 12 H. -7. cap. 7. which y~t extended but to conviCtion or at-:­
taimler, and only to the princijh'll not t the accdrary. 

By the !l:atute of 23 H. 8. rap. 1. it is cn Cled, "That no 
., perfon, which {hall be fo und guilty after the laws of the [337] 
" land for any manner of petit treafon, or wilful murder of malice pre­
" pen fed, or for robbing any chu'rches, chapels, or other holy piacetl, or 
" for robbing any perfon or penons in their dwelling houfe or dwelling 
" place, the owner or dwt:ll r of the fame houCe, his wifl , children, 
" or fervallts then being w;thiR, nnd put in fear or dread by the fame. 
.. or for robbing any perCon or perfon in or near the highways, or 
" for wilful burning of any dwelling bouj; s or barns, wherein any 
.< corn or grain {hall happen to be, nor any perC on fou nd guilty of 
" any abetment,.procurement, helping,. maintaining or coullCclling of 
" or to any [uch petit treaCons, murders or fdonie ihall from hencc-
" forth bc admitted to the benefit of clergy, except clerksjn holy 
" orders, viz . in the order of fubdeacon or above; and that fucll 
, per Cons in orders conviCt of thofe offcnfes {ball be delivered to 

" the ordinary, but {hall remain in prifon without purgation, wllefs 
" he become bound by recognifance before the king's jufiices, 
" where he was conviCt, with two fufficient fureties for his good 

" behaviour. 
" Perfons attaint by judgment upon confeffion, outlawry, or verdia: 

"admitted clergy to remain in prifoD without purgation. 
" Clerks conviCt, and upon tbeir clergy allowd dcliverd to the ordi­

" nary may be d graded, and then fent into the king's bench by the 
" ordinary to receive judgment upon their convi6l:ion, and the jufl:ices 
~, having the record before them fuall give judgment upon fuch con4 

II viaion, as'if had not had clergy. 
This a6l:, tho temporary. was c tinued by the !l:atute of 28 H. 8. 

cap. 1. and made perpetual by 32 H. . cap. 3. and by the fame a.c. ........ 
perion in ordo!rs are put into the fame condition, - as other perfODl 
not"in ordors, notwjthfranding this !l:atute of 23 II. 8. cap. 1. or 25 

H . 8. cap. 3. 
This natute of 23 H. 8. as to all thefe crimes extended to priocipa 

. and accefi"aries before the faa, but not to accefi"aries af"te{'. 



33!1 HISTORIA PLACITORUM; COR~N1E. 

But yet it extended to c. 'elude principals and accelraries before, only 
in c-afes where they were found guilty after due courfe of law, viz. 
by vetdj'Cl. or confeffion, &c. and extended not to fl:anding mute, &c. 
And therefore by the fiatute Of 25 H. 8. cap. 3. it is enacted, "That 
" every perfon that !hall be ~ndiCted of pJtlt heafon, wilful burning 
" of houfes, tnurder, robbery, or burglary, or other felony according 
" to the tenor or meaning of the faid !l:atute o~ 23 H. 8. and there­
" upon arraigned do fl:and mute of malice or froward mind, or chal­
(. lenge peremptorily above the number of twenty. or do not anfwer 
41 dire81y to the indi8ment and felony, whereof he !hall be ar­
" raigned, {hall be excluded from clergy in like manfil!f, as if he h'ld 
., pleaded to the offeilfe an'd been found guilty according to the laws 
U of the land. 

And provides, '~That if any perfon be indiCl:ed in a foreign county 
" for frealing of goods in llnmher county, and be found guilty, fiand 
" mute, challenge above twenty peremptorily, or-will not direCl:ly 
" anfwer, he {hall be excluded from clergy, as he lhculd have been, 
" if he had been arraigned for the robberies or burglaries in tbe 
" fame !hire where they were done, if by examination it {hall ap­
" pear to the jufiices, that he had been indicted and rraigned in 
" the COUIlty where thc burglary was done, he' {hould have been ex­
" eluded from his> clergy by. the faid fl:atute, had, he been found 
" guilty there. 

This !l:atute was but temporary, becaufe bottomed upon the fl:atute 
of 23 H. 8. &'ap. 1'. that was' but temporary, but by the {btute of 28 

H. 8. cap. 1. was continued till the laG: day of the next parliament, 
and by the fl:atute or 32 H. 8. ,ctip. 3. made perpetual. 

But' hitherto in 'this cafe of petit tl'eafon, (and indeed generaUy in 
all diefe cafes of'the !tatute of! 23 H. 8.) there were thefe defe8s. 

1. That. as t'o the principal the fl:atute of 23 R. 8. cap. 1. did ex:' 
tend to appeals, a~ well a indiclments for the offepie°s defcribed in 

I that ft"'tut~, and jf they wei'e found guilty by verdiC\: or confeffi"On, 
L ~ [ ] the a:ppellee and acceffary befor, were exduded of clergy, but 

339 ftatute o{ 25 H. 8. cap. 3. extended 001 r to indiChrtents, and 
1herefore an ~ppellee fianding mute, &c. was to have his clergy iii 
th~ cafes of the fl:atute of 25 H. 8. cap. 3. .Again, 

.i Neither of thefe 1tatutcs extend, where the party is outlawd for 
thefc crimes. 
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3. ' As the law was then taken, challenging above twenty had been 

a conviCtion, or at leall had put the party to his penance; but tll1lt 

I may obferve it once for all, now that claufe of challeJlging above 

twenty mentic.nd in the fiatutd of 25 H. 8. and other fiatutes here­

after mentiond import$ nothing as to. the point 'of clergy, for hi, 

challenge is over-rqlcd and be put upon tbe jury, as hath been before 

obferved (*). 
But becaufe the !!:atute of 1 {1 2 P. {1 M cap. 10. in cafe of petit 

trcafon refiores the peremptory challenge of thirty .five. it lhould feem. 

that if he challenge' peremptorily above thirty-five, he thall have the 
benefit of his clergy, for it is now become ca/us omij}JlJ. 

And therefore by the fiatute of 4 & 5 P. & M. (apr 4. "If 

" any lhould malit~oufiy command, hire or counfel any to commit 
cc petit treafon, wilful murder, or to <lo, any robbery in any dwelling 

'" houfl! or houfes, or to do any robbery in or near the highway, or 

" to burn any dwelling houfe or any part thereof, or any barn then. 

' f having any com or gra,in in the fame, then every fuch offender, 

" 1. Being outlawd fox the fame, or 2. Arraigned and found guilty 
" by order of law, or 3. Otherwife lawfully conviCt or attaint of 

" the fame, or 4. Who fhall fiand mute of malice or froward mind, 

" or 5 . Shall peremptorily challenge abo~'e twenty perfons, or 6. 
' ! Will not direCl:ly anfwer, is ouIled of his clergy. 

But 1101a, every indi6l:ment to oull the accc{rary before 'of his clergy 

mufi run malitioie, otherwife he Dlall have his clergy. 2 Eliz. DJ. 
183. b. 

But now by the futute of 1 E. 6. cap. 12. it is ena6l:ed, ,. That 
" no perfon, that hath been, or alall be in dlle form of law attaint 

" or convi6l: of murder of malice prepenfed, or of poifoning [ ] 
" of malice prepenfccl, Of. breaking any houfe by day or by 340 

'I night, any perfon being then in the houfe, where the fame brea.lC­

" iog thall be committed. and thereby put in fear or dread, or or or 
" for robbing aoy perfon or perfons in 01' near th highways, or for 

, felonious ftcalipg of horfes" geldings or mares, or for feloniou • . 
" taking goods out of any parilb church or other.church or chape.:!, ......... 

C or bein, iodlClC!d or appcald of any of the faid ~enres, and there­

" upon found guilty by twelve men, or 1ha1l confefs the fame upoil 

" his or their arraignment, or will not anfwer directly according to 
" the Jawlof ddt fCI!lm, or ihall tbind wilfully or of malice male, 

(., I· '70' 
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" {hall be admitted to have the privilege of clergy or f~nauary; but 
" lhaH be put from the fame, and that all perfons in 'all other cafes 
*' of felony. other than fuch as are before menpond, which !hall be 
{I arraigned or fou!1d guilty upon their an-aignmenr, ordhall not con­
" fefs the fame, or {hnd mute .. or will not direCtly anfwer, {hall have 
.~ and ~njoy the benefit of clergy and fanCtuary, as they might have 
" had ,before the 2·Hh of April 1 H. 8. 

, Th 5 flatute doth not refrore clergy to the ? ri cipal in-cafe of petit 
treafon, but leaves the law in relattolJ thereunto, as it flood before, 
and upon the fiatutes of 23 & 2li H. S. tho there be no word of petit 

lreafon, for if the opinion of Waljlt. and my lod Dyer M 6 t:J 7, Eliz ., 
Dy.'235. -0, be'law, viz. that a general pardon of all offenCes except 
murder, doth not except petit treafon, and fo petit trcafon comes not' 

within the expreffion of felony, then the c1aufe, that in all other cafes 

of felony clergy j/tal! be ailowd, ouch not extend to allow clergy ill ' 

petit treafon. " 
But if that opin ion be not law raj, (as J think it is not) then the' 

exdufion of clergy from murder by this futute -excludes it aUo in ' 
petit treafon. 

, But if it did not, yet it does not refl:ore clergy in petit !Teafon to the 
I ] principal (b), where found guilty or attaint, becaufe before 
34 t 1 H. S. clergy was taken away in petit treafon from the 

principal by 12 H. 7. cap. 7. • 

Again, by the fiatute of 5 & 6.E. 6. taking notice, that hy (he ' 
aCt of 1 E. 6. the aCt of 25 H. S. eap. 3. touching robbers and burg­
lars arraigned in a foreIgn county, and oufl:ing them of clergy by ex­
amination fiands repeald, whereby offenders were much emboldened, 
it is enaCted, " That the faid aCl: made in the 25th year of K;ng ' 
" H. 8. touching the putting fuch offenders frOIll their clergy, ' [and ' 
" every article, c1auCe and feotence contained III the fame touching ' 
" clergy] /hall from henceforth touching filch offenfes from hence­
" forth to be committed or .Jolle /land, remain, and be in full {l rength • 

";;:::'0.,...,,;;01." • and virtue in fuch manner, a1> it did before the making of ' the faid 
,. aCt in the faid aril: year of King E. 6. any claufe, article or fen­
" tence comprifed' in the faid aCt of 1 E.6. to the contrary thereof 
" notwithfianding. 

tal,) but the !Cope or OUT author's .• rgll. ' 
mClll !,laiDl)' /be •• he iD~oc1cci to have . 
".,otc ldtu _ rp.], 

Now 
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Now upon thi aCt: of 5 E. 6. cap. 10. it hath been taken, that nOt 
only the claufe of the aCt of 25 H. 8. cap. 3. touching foreign fd()4 
nie oufied of clergy upon examination, but the whole aCt of 25 H. S. 
cap. 3. is re';raCted, and upon that account wilful burning frands Ity 
virtue ' of that aCt ou!leu of clergy, becaufe ou£ted of clergy by 23 
& 25 H. S. tho no mention be made ~)ereof in the fiature of 1 E. 6. 

and accordingly refolved 11 Co. Rtp. 33. .Ai xander Poulter's cafe, 
. de quo infra. 

Upon the whole matter it feems plain, that at this day in relation 
to petit (reafon the law fiands thus. 

1. The principal convia by verdiCt or confeffion is oufied of clergy' 
by 23 H. 8. cap. 1. both i; appeals and indiCtments. 

2. The principal fianding mute, or nt>t direCtly anfwering i oulled 
of clergy by 25 H. 8. cap. 3. in cafes of ind'ament, but not in cafe 
of an appeal; and the natute of 1 E. 6. cap. 12. doth not alter the 
cafe as to the principal in petit treafon. 
, 3. Yet I fee no provifion to oufi clergy of a clerk attaint of petit 

trcafon by outlawry, but that he may claim his clergy and be delivcrd 
to the ordinary, as a clerk attaint without purgation, for this 
is not provided for, as it feems by thefe Ilatutes. [342] 

4. Butlin my opinion the fiatute of 1 E. 6. cap. 12. taking away 
clergy from perrons attaint, as well as from penons conviCt of murder 
(loth extend to petit treafon, whieh is in tmth murder, and conCe­
quently a perfon outlawd of petit treafon, tho not by the ftatutes of 
23 or 25 H. 8. yet the fiatute of .L E. 6. is exempt from clergy undel 
the name of wiJfullTiurder (c). 

And the fiatute of 4 & 5 P. & M cap. 4. taking away clergy 
from acceffary before in cafe of petit treafon, where attaintt:d by out. 
fawry, had committed a great piece of abfurdity in putting the aecef. 
!ary in a worfe cafe than the principal, uruefs the law had bel!D 

taken, that the flatute of I E. 6. cap. 12. had taken it away from the 
principal in the like cafe of outlawry, which is an attainder in law. 

S. 45 to the accdfary before the faCt, he is oufred of clergy in 
all the cafes before mentiond by the ftatute of 4 & fl.,P. & M. cap. f. 
and fo the law ftanda at this day, but it mufi be laid malitios&. 2 Eli!!;. 
Dy. )83. J. 

U thl.latutc be eaftnaed to take 
• ,Ay clul}' from petie &Iafon. it cake. it 
~.~y •• well ia cafe of _ .ppol, .. of lID 
~iamcof. DOl _, wbIrc the puty iI 

COllyifi by ,crdie or confdlioD, but ... r • 
whc~ he: ,.,illoo &IICwcr Ilucal)!, or'" 
1laci wllflllly mlllc. 

t ; 
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6. Bot the accefI3.ry afte1 the faa hath his clergy in all cafes Uk. 

petit treafon, for no fiatute r-clkes it from him . . 
I have been the longer in this, becaufe it was necdfary to take 

no6c~ of tbe feries of aU the fiaMes, and to diO'ntangle .them, and ie 
will ferve for the briefer colleCtion of what follows in other cafe$. 

I • 

See the references at the end of c:h. XLIV. ante. 

C HAP. XLVII. 

C~ncerning the alteration made hy Jevera/ fiatutes in cafes of murder, 
• manflaughter, rape, and wilful burning of houje: or harns w ith 

t:()rll. 

1 I Shall briefly confider ho,'" the privilege of c1~rg"y (lands as to 
murder, and therein. 

I. At the common law, and by the fiatute of 25 E. 3. cap. 4. clergy 
wac. ~o ~ allowed as well in murder, as any other felony. 

2. Tho there were fome particular fiatutes, that ill particular c:l.r~ 
. took away clergy in cafe of heinous murders (*), yet the fidl. general 

law, that took away clergy in cafe of wilful murder ex maliti& prtCc~ 
gita/a generally was 23 H. 8. cap. 1. which extended only to a con · 
viCl:ien by verdiCl: or confeffion, and included accelfaries before, . and 
extended to appeals. as well as indi8ments. 

3. The fiatute of 25 H. 8. cap. 3. extended only to indiCtments hut 
not to appeals; to principals and not to accelfaries before or after. 

4. But the fiatute of 1 E. 6. cap. ) 2. took away clergy from prin. 
cipals in murder in all cafes, viz. conviction by verdia or confeffioD, 
attainder by outlawry or otherwife, fiandiog mute, or not direCtly 
anfwering (a), but this fiatute of 1 E. Ii. extended not to accefi'al'ie . • 
r 5. By the fiatute of ... tS a P. lS M. cap. 4. all that fuall 
. 3441 malitioufly command, hi;'e, or counfel any to commit any 

wilful murder are 9ufted of clergy in all cafei. 

judpent of death i. to £.1IoW' in t 
cafe. but only the c:ba1lcnce i. to be ove .... 
ruled, .;~~t:'fOo lsi. iafiUtI,. 41· 
bowner till. . u fupplied by 3 IJI 
4'11". til II • ..,. ,.. 10 lMi&mcni&. 

6. But 
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6: But acceff'Jries to murderers after the faa: have their clerfy in 

all cafes. 
So that the p'rincipal fiands at this day oufied of clergy in all cafe!, 

and the 'acccfilry hefore is alfo ~ufil!d .of clergy in. all cafes, but the 
acce{fary after is in no cafe ollficd of cI rgy. 

But it muft be remembered, that the party indi6l:ed mufi be brough,t 
within the very letter of the fiatute . . 

If the indiCtment be f e(onid: & ex maliti& foJ pr~ogitat& i1Zlerfieit, 
yet he ihall have his clergy, becaufe there wants the word nlurdravit 

J • 

fly 26 1. a. 

So if it be jelollie? inter/ceit & Illurdrovit, and fays not c:c ma/iti4 
{u"Q preeeogitatd, it i but an indi6ttnent of mallflaughter, :md the prj, 
loner {hall have his clergy. 

So if a man be indiCted, as acceff'ary before, viz. quod prtreepit, 
and fays not mali/iose prtreepit. P. 2 Eliz. Dy. 183. b. 

II. As to ma'!fo!ughter, regularly' in all cafes the plrfon indiCted or 
appealed ought (0 be admitted to his clergy. 

But if A. B. and C. be indiCted fpecially upon the future of 1 Joe· 
cap. 8. fetting fo~, (as the indichnent mull) " That ~. felenice pu­
" pugit (5 pcrerdJit D. lIot having any weapon drawn, nor having 
" firicken £1rfi, and that B. and C. were plefent, aiding and ab tting," 
tho A. B. and C. are all principals in manfiaughtcr at common law, 
yet A. oIly, that gave the firoke, {hall be ou(it:d of his clergy. H. 
2 Ca,.. 1. B. R. Page's cafe. (b j., 

A nd therefore it fecms in that cafe, if it be found, that.A. gave not 
the ftroke, but B. aDd that A. and C. , were aiding and abetting, not 
only .A. and C. that gave not the firoke ~haii have their clergy, but 
alfo B. becaufe, tho tlae cafe of B. is within the fiatute, yet as to him 
the indi:t~ent bring:. him not within the fiaMe, and fo difFcr$ from 
the cafi of a general indiCtment of murder, where tho it be laic!, that 
A, gave the ftroke, and B. was prefent, aiding and abetting, [ ] 
"et if upon the evidence ittappears, that B. gave the firoke, 345 . 
and A. was abe ting, &c. both {hall be c()llvia of murder, for . 
are equally murf1erers, an-1 the indiCtment is true a to both quod tit 
malitill Jud prlCTJgitalQ interjectru.t & murdrovu unt f* J. 

By the fiatute Of I 14(. (op. 8. clergy is oufted as to )Jim that fo 
flabs upo~ any convichon 1,y verma, confcBion or otherwife, and 
that as well in cafe of an appeal4&s of an indiCl:ment; bot tends 

0) S'I/' 16. (.) Pi .. J"}'" p. :l9s• J S4I!. 3M, 
V.ol.. U . X 
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not to franding mute or not direClly anfwering, for there is no con­
viCl:ion in that cafe, and fo it feems as to an ourla wry (c). 

HI. As to rape, 'b the fiatute of 1 S Eiiz. c'(p: 7. If any man b 
conviCt thereof thy verdi6t or confeffion, or he outlawd for the fame, 
he is excluded of clergy, but this ael: extends not to a franding,.mute 
or not clireCtly anfwering, for this is caJlIS omifllli (d), and he {hall 
bave his clergy 11 Co. Rep. 35. h, Poulter's -cafe. 

But at this day in all cafes challenging abo e twenty makes nothin.g 
either for or agaiofr clergy, for the party {hall not be' put to his penance 
nor be conviCl: thereupon, but only his challenge, {hall be over-ruled 
and he put upon his trial, as hath been before :>bferved (t), and there­
fore tnt: claoie in the aCt of parliament oulling clergy, where he chal­

le~geth above twe!1ty, or the no~ mentioning of that danfe makes I~O" 
thing:lt this day' one way or another as to the point of clergy. 

But neither accefllines biforc or after are UpOIl this fiatute exe~pt 
from the privilege of c1erg . 

IV' As to tbe c~fe of wi(flll burning. 
It ftands now a fettled point, that if the principal be co viCl: by ver-

\ 

,~ diel: or cOllfeffion, or fraud mute, or will not dil'ecHranfwer, be {hall 

not have his clergy, this is the point refolved 11 Co. Rip. :15. a. 
Poulter's cafe, and the conftant prael:ice is, and always hath beell, 
accordingly. 

[ 6] And the fraMe of4 & ,5 P. & M. cap. 4. fuong!y proves 
34 the law t9 be fo, for clergy is taken away from the acce£r.1.ry 

before, al\d it \vere a firange overfight, if an aCt of parliament {hould 
exempt the acccffary from clergy in dlis cafe, and yet tht: principal 
1hould have the benefit of it. 

That whl h caufed the doubt was the fiatute of 1 E. 6. cap. 12. 

where it enumerates aU the o ffenfes , which were then to be exempt 
flom clergy and mentions not the cafe of wilful burning and enaCt • 
" That in all other cafe of fclony the oB'enders !ball have clergy, as 

_ "they lhould have had before 1 n. So" and the firfi fiatute that took 
~vro:y clergy fro wilfuL burning of houfes or bams with corn was a 
tbttJte made after 1 H. 8. viz. 23 H. 8. cajJ. 1. ES 25 R. S. cop. 3. 

There have been three anfwers given hereunto (*), viz. 

(c) But in aU the{~ cafes the oft'eackr is 
t"dudLd ft,un der~ by 3 ~ 4 II'. f:I M. 

' tt'/,. 6. upuu. an indlttm,!U, but DOt III eA, 
~ppcoll. 

(tlJ lut thi, is provided for in cafe 0 

all iadiameat by 3 Ed .. TY. (sf M. tal' 9-
It) , .• 71'· 
,.) rid, 1'#.1t 1.,- 570, ~,; 

1. Tbat 
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1. That this was a felony, that even by the common laVl btfore 

\ H. 8. was exempt frolD clergy, being an aa of hoJ1iliry, "ntl this I 

l'emember ~s given by Noy attorney gtlneral about SCar. 1. but pof­

tbly this'may be doubtful as to the fa , whether af common law c1erj!:Y 
were not allowable upon thIs offenfe: and if it were not, yet it is a 

greater doubt, wherher that law were not altered by the ael: of 25 E. 
3. cop . . 4. pro cferfJ, wherein clergy was fenled in aU cafes, except 

trearons or felonies, that touch the king .01' hi royal dignity. 
9. Others have agreed, tbat clergy w s taken away in fu fc aCt 

of wilful burning by the flatures of 23 H. . cap. 1. and 25 H. 8. cap. 
3. and confequently this offenCe not being enumerated in the {btute of 

1 E. 6. cap. 12. is by the general concluding claufe of that fiatute ref. 

tored to the benefit of clergy: But then th~y think, dlat by the fl:atute 

of 5 t$ 6 E. 6. cap. 10. the fiatute of 25 H. !S. rap.' is wholly re­

vived, and confequently now the rept:31 of the exemption of clergy ia 
cafe of wilful burning is r.epcaled by the revival qf the fl:atute 1)( 25 H. 
8. cap. 3. by the fu~\tent fl:atute of.; ttl 6 E. . eop. 10. and th(;reby 
exemption {roin clergy in cafe of wilful burning is again rl:abIHhed. 

But thts hath in it many difficulties. 1. It ft'ems by the [ 
whole fcope of the preamble anu the fhit\: penning of the 3 
body of the aa of 11 & 6 E. 6. cap. 10. that that aCt revi"cd 
much of the aCt of 25 H. 8. tap. 3. as concerns the ouning of 

of their clergy upon examination, where robberies or burglaries were 
ommittcd in foreign c()unties. 2 • . Again, the fiatOteof 25 H. R. took 

away clergy from wilful burning. only in cafes of indiCtment, and 

that only where the prifJller fiands mote, anfwers nOl uiredly, or 
<:ha.llengeth above twenty, but the ouning of clergy jn cafe of appr.als, 
as ·ell as indiCtments upon conviaion by vtrdiet or confemoQ flood 
purely upon the natute of 23 H. 8. cap. 1. which is no where revived 
as to the point in queftion, aml yet that is the cafe, that mull Itloft 

Qf(linarilyoccur, namely, wI.ere the party is convia. . 

3 Thtrefore the laG anell dll .. " the fureA: anfwer a? this diffi­
(.ulty is, that tbe bUlt of 3 fS 4 P. t!f M cap . ... tjkilfi away clcrg 
in all cafes from. him ,bat maJitionfly commands, . hirc: , or cou.ufc1, 
the wilful burui~ ot any dw Uing-houle QT barll with COI11, in ~ll 
Qa.fes of comicuon, ttaioder, tlaniling mute, outlawry. peremptory 

cballenge of ahoyc rwaaa , 9T not dir.aJy anfwering, doth bJ ~ 
fary confequence take a\Vay clergy in all there cafes from the principal 

offender in !uch wiJflll bu rung. 
Xll 
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But qu&cunquc vi& data the law fianos fettlrd, that clergy is a en 
:l.wav in all cafes from the principal in wilful !>urning of a d\~'ellillg­
houfe or 3. barn with corn, 911Dd vide 11 Co. Rep .ttt' a:d,'r POIll,tor's 
cafe per totllnl. • • 

' . And thcl'cf"re I ca by no Iheans think, t'ba't outlawry of (be p ~lO ­
cipal ill :this offi'rue is within he privilege ut.dergy, for t'1e acC'effary 
cwn in that infl:ance is ,exempt from (e) clergy by 4, & ~ P. & M. 
lap, 4-

, Now as touching the accelrary by ~he ftatute of 4 & 5 P. & M. 
' [ 8] cap. 4. they that {hall malitioul1y command, hire, or'counf, 1 

34 this fact, wiz. atcelr"ries before. am exempt from the bell lit 

of clergy in all cafes. 
13ut accelraries ifter 'are within the bencfit of clergy in all cafe . 

See the referencc, at the end of ch. XLIV ~ iJlt • 

C HAP: XLVIII. 
, 

ccrnil1g clergy in robbery froin the houfe, or r~bber1 fton] til 
perfon. 

ROBBERY is of two kind. from the perf Oil , and from the houle 
6fanother. 

Firji, ~obbery from the perfon is a violent alfault upon th!: perfol\,. 
and f,e1onious and violent taking away his goods putting him in fe~r. 

The principal in cafe of robb ry in 01' near the high way is ouRed of 

his clergy •• viz. 
1. By the fl:atute of 23 H. s. cop. J. ,. Where he is convieted y 

" verdiCt or cODfeffioll, whether it be in an appeal or an indiCtment. 
By, t' ',fl:atute of 2,5 H. 8. r ... p. 3. "In an imlicbnenr, whc{c 

., ,the party Jl"a mute, will not dirc8:ly :mfwer, or challcngctb 

," .a.bovc,'rwenty • 
And in (:afc the robbery were in or near the hlghwar in the county 

of A. and he farry the goods into the county of B. and there be ill_ 
diCleu of larceny, and upon eXlUUinarion it appears it was fuch a rob-

(IJ The MS. hu it [iJ J'4jt9 "1 but both lbe lUllilt alld the rellr~ require it ihould 
~ {i. utnnpFfmn.J 

r 
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hery in the county of A. that ha I he been india d in the county of A. 
he {hould hay ,bC.'l!u ourleo of his clergy by the rlatute of 23 H. 
{ap. 1. tile jl\mce~' of tbe c6un

i
fY of B, 1hall ourl him ot his clergy in 

(he county o't B. hether he be convicted, fiand mute, challenges 
above twenty, oranf\\:crs nor directly." • 

And tho (his daufe be repealed by lhe fi tute of, 1 E. 6. [ ] 
.cap. 12. it is again revived b 5 & 6 E. 6. Clip. 10. and , 349 
{lands now in force as to all robb ries, where the party, if convict, is 
to be oulled of his clergy by the fl:atote of 23 fl.,8. cop . J. 

But it e tent s not 0 any fdony, where cI rgy is oufied by any 
{btule aftc:r 23 H 8. Ca. P . C. cap. 50. p ~ 15. Staml. p~ C. 101. III • 

a. (*). 
If A. commits a robbery near the highwa in the county of B. and 

ta es away out to th value of d. yet if indiCted fur r bbery in the 
cOQllty of B. he (hall ,hav , judgment of death without bendit of 
·clergy, but if h carry (hofe good into the county of C. and there is . 
indiCted and pleads, and rhe jur r find him guilty to the value of 6d. 
tho upon the evidence :t appears ' that it was a robbery in the county 
of B. yet' he Ihall not hav judgment of Jeath, be aufe as it now 
Itand~, it is buc petit larceny (a), where the prifoner is not to have 
his clergy but to be whipt, nnd the examination giv n by the fl:atute 
of 25 H. 8. j onl to anrl clergy, where demanuahle. 1Vf 31 Eliz.. 
~ A •. R ~" n p ., 0 'I .lY.loorc S cp. /1. /" ". . ;);) • 

1£ a man be indiaed f, r a robber in vi& regia (t). or In al,,1 'lIid, 
or in alta via rcxia, and be conviCt, he ihall be oulted of his lergy 
hy the fia,nire of 23 H. 8. b(;c if it be laid to be in ill tJia regia pcdcJiri 
d/{cCht' de L~ndon ad JjJington, tho he be onvict, he {hall have his 
clergy; adjudged 38 If, 8. Mooril's Rep. 11 . 16. p. 5. , 

But ill that cafe it might have been laid prop? altam viam regiam, 
and he {honld ha\'e been oult of his clergy, for the word of the 
fiatute are ill or ncar the h igh voy. 

If a . an be robbed upon tlk river Ttiamcs, or othc:,)mblic river 
within tbe bod. of a coun y, {hi i a robbery UPO)1 d"king's ( 
way, and, may be fo bid in the indictment, and, the party {hall be 
oulled of his clergy UpO'l thefe Hatutes, and fo it wa agreed in Hide's 

(.) Vitk Pari 1. p. 5 I • But loy 3 f:! 4 . 
1}/. I.!J 111.. rop. 9. th !Ike c1 . .. /e 10 cnath:d 
aSto all felonlcs, whclc:n i.lcr.,y W350uilcd , 
b}' that or any ot.b~( tl&lute. 

( II) Vide Pm 1. p. S~6. 
Xs 

(+) Aceording 10 .... hat aUf author (ay' 
P.m 1. p. ,H, If the 10 .tlm t be laId 
only ill via "Idi, .hu Yo IHuIJt be !UffiCICllt 
to !Jull clergy. 
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cafe ;tt Newgatt. M. 23 CIIT. ~. for th~ public fircams u. hig\way 
a:od. tl crefore they are called 1J(~ult jlrlalTUs it "~y (lilt). 

B~t this fi~tute of 25 H. 8. extendll OQt to Ua ding mute, Qr ~ot 

direCtly aI\fw~ring jn "n appca,l, but only ~n ~n i~if111W1~J ~4 
~hcrefore, ' , . " 

3, ' The natute of l ~. 6. ' cap', 12. ou'ih [uClh rql,bery of clergy ,a? 
well ill ~n appeal as itldiCl:m~l'\t, where the ojfcnd~r fiands 4JlUle, or­
will not directly anfwer. 

But tl1ent\O\lS nothing of challenging perelDplorily above twenty. 
ndfuer need ir, for. a~ \la~ beel) ra~a tt). he iha I be only put froin 

his cha,lIenge, and the jury ihjlll be c~ged ~o FaC: opon, him, and no. 
~onvi~ioq or p~in~ f~rt t$. a'ure a1all eq[ue upOll his peremptorily 
~hllllellg1ng above 'twenty. as tJte l~w D,QW ftands. ' 

, , But whereas St~lllt. Lih~ II1 ~ap. , 42. fol. 129. b. affirms. " That 
~, upon all tbefe ~atutell, and i~ ali the cafes mention,ed in ~l there 

" are ~wo ~f<l , whereiq Lbe offender in murder, rQbbery, &c. than 
~, ha,ve pis clergy, namely, where the offeqdcr is outlawed, or, conllia; 
" by' battle," it ~s not true of the folm,eT, for outlawry is an attainder." 
~nd tho 23 H. 8~ 4t 25 H. 8. ~peak neither of outlawry nor attainder 
yet the ibrute of l E. 6. Ctlp. 12. faitb" if ~ny perion be;; uuaim or con" 
via of munIer, &c. I~e {hall be oufl:ed of ~Iergy. 

AI,d th,e (a~ll,c law it h, if the appellee of rQbbery be vanqujlhecl i~ 
an appeal, ,'for he !s thereby co,I/vifl, and the fl:atut <\olh not mention 
only 'a conviaion by twe1've me\l, but allY perJon ilZ due form oj law 
(utaint 0' cOilviaed if m'Urder~ &c. : 

And thus fa\ contern,ing prin ipals; 
As touching acreifaries b.y malitious comlnandi,ng, hiri'lg dr'coun. 

felling any luch robbery, they are oufted of clergy by 41.5 11 Pr1.5!~ 
CCif· 4. in aU-cafes, namely bei"g ,"onvict. nanding mutc. not directly 
<l1)lwering, or outlawed, &.c. ' 

But accelfaries after having the benefit of clergy in aIr cafes. 

Secondly, {\s toUching a robbery from the boufe of ~y perion. 
:'~lil'aiv I .... itfelf mtu thefdcvrJal heads. 

' ( ] 1. Ro~g in t~e dwdling hO\1r~) the oWQer. his wife cw 
35 t family in lhe houfc and (lut in tear. 

2. Robbing in the dwelling houfe, QII] per}QII being in the -houfe and 
put in fear. 

( ) S~trfl. t. ,'j70' 

=3. Robbis, 
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Robbing in the houfe or tent, the owner, hi wife, or ferva 

being in the houfe, tho not being put in fear. 

4. Robbing a houfe, and no perfon being .therei'n. 
s to ther. in tlicir ()fder. I • 

I. Robbing any per~n in hi dwelling houfe or dwelling place, 
the owner or dweller, hi wife, children, or r. rvants being within the ' 

fame and ,put in fear or dread by the fame. . 

By the fiatute of 23 H. 8. cap. ). as w 11 in an appeal as an indiCl:­

ment, the prin ipal and acceffi ry before the faCt are oull:ed of 1elgy 

in two cafes, namely, 

1. If conviCt by ver iet. 2. If conviCl: by canfeffian. 

By the fiatute of 25 H. 8. cop. 3. there is farther 'proviton mack, 

but only in cafe- of indichnent, not 0{ appe~, and only againA: the 
pxincipal, l)ut not the' acce{fary b~fore 9r after, 'Viz. 1. Ifl (he princi­

pal ll:and mute of malice or fr~ward min~. 2. 1f he challenge above 

t\\enty peremptQTily. 3. If he will not dire6Hy anfwer. 

'I11ere is farther provi/i()I~ made for oufiing of clergy, where rob­

bers of houCes carry th goods into another county and be there in­

<liCled of larciny, if upon examination they Ibould b oull:ed of cler­

gy., had they been indiaed in the firll: county. but, as hath be n 
before obfervcd, 

1. T~is oulling of clergy by e 'amination in a foreign county refers 
only to {uch robbery, as by the fi~tute of!.! H. 8. cap, 1. js ouLled 

of clergy, namely, where the OWQer, his wife, children, or fervant. 

~re then in the houfe aod put in fear! not to {uch robberies, as by aCts 
f parlian1.cnt macle !ince are put <)ut of clergy;' 2. In cafe of an ar­

raignment in a foreign county, if the good, prove to be bUl of tht 

v~e of J 2d. here' no clergy (0 be demanded or allowd. being but 

etit weiny, and therefore no oulling of clergy by examination. 

Dorothy Cole {il J was indiCted in Sz!JJex for fiealiog good, [.. J 
upon the evidence it appeard, that Ibe broke a houfe in Kent, JS2. 

and hrought the goods into Sziffox, the jury found the goods to be of the ' 

"alue !.ut of 7 i. yet in a much al lhere w~ no puttlt#fe c. 
owner, his wife, or family. lbe was to have the b!i1etit of the fiatuto 

of 21 Jac. and could Dot be oufted of it by ex~mrnation, for tho by 
the ilahlte of 39 Eliz. CIl}. J 5. clergy ", ... as taken away, yet the taking 

away of clergy upon examination in a foreign county extends only 

{.) ru/, PlI,t 1. t. 5'11. 

X4 to 
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to robberies where clergy is taken awa by 2'3 H. 8. but if it had 
been' with a putting in ar, fu that ill cafe of a. man he lhould have 
been (iuih:d of h is clergy, it deferves confidera 'on, whether the wo­
man, jf under lOs. 1hould have been oulled of he ben fit of the fl'a­
tute of 21 J ac . 'cap. 6. by ebmination, t~o originillly 'it ere a 
burglary and robbclY. .sed de hoc infra. 

But thefe Ilatutes .did not extend to any [ueh robbery, w.here ]. 
There was no putting. in fear. 2. Where ,the owner, his wife, chil­
dren ~r fcrvants were not in the hOllfe, but only a Ilranger were lhere 
and put in fear. 3. N either did they e -tend to one attaint by out­
lawry or battle~ 4. The fi.1tute of 25 H. 8. extended not to ap­
peals. 

As to the accdfaries before the faCt, hy the fl:lttute of .. & 5 P. & 
M cop. 4. it is enatted, " That if any. Ihall command, hire, 0 .. 

" counfel any pelion to do any robbery in any', dw lling houfe or 
" houCes, they lhall be excluded from clergy in all cat\!s, viz. convitt, 
" outlawd, {landing mute, &c. 

Upon this fl:atute thefe things are obfervable. 
1. It requires an attual robbing, viz. taking away for,1e goods; 

.. bare breaking of the houfe is not fufficient. 
2. It extends to a r.obbing, without ~entioning put in fear'. 
3. It extends to outlawry, whi.ch 23 or '25 H. S. extended not to. 
4. 'It extends to appeals as well as indiCtments; but acceffary a/ttr 

are in uo cafe ex luded from clergy. 
t ] II. Robting of any perIon by day or night, any perron 

JS3 being then in the fame houfe, and put in fcar or dread 
thereby. ' 

By the fiatutc of 1 E. 6. cap. 12. clergy is taken away in all cafes, 
viz. if he be attaint by outlawry or otherwife, con"iCt by verdia-, 
confdiion, or wager of battle, ftand mute, 01' will not direttly an­

l (wer: And tbls as ,ell in appeals as indittments. 
It' '.I) it mentions not peremptory challenge of above tWcr,Ity, 

ileithe~ is it In er\;il fbr the reafon before given. 
But this ftatute, cllo it {peaks generally of breaking a houfe by day 

or by 'night, hath had this conllru6tion always allowd, viz. 
If the breaking of the houfe be in the night, then it mun he fuch 

a breaking as amounts to burglary, 'Viz. with an intention to commit 
a felony, and then it oufis clergy, if it be with a putting in fear. 

If 
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If it be a breaking the houfe in the day-time, then it mufr be alfo 
11 breaking, as hath an aCtual robbery joined with it, and en if th re 
be a putting in fear alfo, the clergy is oufred in all the ca es mentiond 
in this {larute. 

"But in both cafes th~;'e mufi be a utting in fear, otherwife this 
flatute '()ufls not clergy. • 

This Jtatute therefore hath made there additions to the fiatutes of . 
23 & 25 H. S. viz. 1. It exempts burglary from clergy, tho there be 
no robbery, if there be a putting in fear. ~. If there be a burglary 
in the nigbt, or robbery in the day committed in the hou.fe, and any 
flranger be t en in the houfe and put in feOlr, it exclude frqm clergy, 
tho it be not the owner or,any of hi family. 3. It excludes the prin­
cipal from clergy in all cafes, wh re he is not excluded by any of 
the two former itatutes (b) . 

But again on the other' fide, . it renores clergy to the accelTary be­
fore the faCt, tIm conviCt by verdia or confeffion, and repeals (0 much 
of the flatute of 2:5 H. S. a e. eludes the acce{fary beloIt from clergy. 
But as hath been (aid, the flatute of 4, & 5 P. & 111. cap. 4. 

take off lb~ clergy again from accdfarie where there is ~ (3S~] 
robbery and a putting in fear, but not where thele is only a burglary 
with a putting in fea r, but without robbery; but accelTaries ofter in 
:111 cafes have tbeir clergy. 

Ill. If any perfon be found guilty of robbtl1f!, any perfon in any 
part of hi dwelling houfe or dwelling place, the owner or dweller 
of the fame houfe, his wife, chilJren, or fervarits then being within 
the fame, or in any' other place within the precina of the fam howe 
or place, fuch offender alaU not be admitted to his clergy, whether 
fu b dweller or owner, his wife or children then and dlere being 
lball be lleeping or waking. 5 & 6 E. 6. c9' 9. 

And the fame provifion is made for excluding clergy, where 
perfon alaU eommit a robbery in a booth or tent in any fain or mar· ( 
kett the owner, hill wife, cbildre o.r fervant being then in the fame 
booth fleeping or waking. 

Upon this aCt we are to obferve, 
1. There mull: be an aaua) breaking of the houfe, fuch a break. 

ing as would make a burglary if committed in the night, and the 
indiCtment mufl run fr~git & intravit domillum manJionaflllJ J. . 

/b) r",. in cafe of attainder by outlawry, and dfo i4 cafe of ft.lndi.:tg mute, OJ aot 
d.teCUy anfwering in an appeal. 

prtt:-



prcej,pt-o J. S. u 0,., ~ 
brwiug of the. h~ 
ltil>. 1. rap. H. ,. 5~:J. 

,1Mis IIHJd.mz dgfllo Utijinlt', a.ru1 !I a 
be prQyi~ in evjd~: vide j"PTa, 

2~ The alleging of fuch a bteaking of t;).le boufe is "(ufficicnt ~ 
b ing him within ~ 0; lute to "uft him of h1 I"t1ergy, if i~ be proved, 
too it bt: Dot alleged by the way of robbery, 'Viz. violentCr t5 Ii per ... 
fiHo, 1) t only c dO~SD pru:dia/i, {or jt countervails a robbery within 

this fi~t\)te. 
, _ 1f th8 {crvant {lea} Coeds out of his malter's houfe in the day or 
night, the .\llafrer, his wife and children being in the houfe, the fer­

n! iii pet to be oul.l:ed of clergy by trus fratqtl, for here is J:¥> break­
ll,l'g Qf the htJufc. 

, Ie the fI rvan~, lInlatcJ1 a: door, or turn a key in a dOQr in the 
-houit! }1d {leal goods, out of tI at room, tho if he had b en a {hanger ~ 
~h' t no~ to do in tI hotie, ~ (hQuld hereupoQ be ouiled of bis 
cler )'Cl; it f, ern to me the fcrvant !hall not be t~e11POJ1 ouiled 
[ ) of hi dcrg , fo the opening ~he door in this m~nner ia 

_ J 55 ithill his trufr Illld fo no br('.aking of the houfe~ por rob­

bM'Y within thi' aCt, ' and the {arne la,w fe Ill,S to \:,l.; .lipan t e {futute. 

of 9, Eliz., cap. 15. 

B~t if the fen' nt break o~ a, <\oOrt ~'Qether outward or inward, 
(as for the purpofo a clofet fludy, or counting-houfef ) :llld freal goods, 

this is a robbery and breaking th~ houfe within this flatute. a;; alfo 
ithin the fi~tutc of 3~ Eli::. for fu h a. breakiog, tho by a fervant 

i l the ni 1u, would mako hu~glary, for fuch a.n op~lling i not ~ithin 
I "s t~ufr. 

~. B~t th<:l'e III oft not only b a breaking of die howe, the .owner, 

hi$ wife. G~ildren or fqvallt'S being withip, the fam~ but there mufi 
be a1fo a felonious taking of ,he gQod o~t of the hou(e to xclude 

<l rgy 4y this ttntute. 
\ 4. nut are fclsmious t;lking "of goods out of the hocCe whether 

1 Y I) " ht or ¢ly without fuch " br akin" a~, woul make burglary, if 
cio (, t "e DI • t, excludes not from clergy wilhin this fiat ute. 

5. '.I1us fraMe b~'h. to robbery:m d dun, ho\&fc or booths re­
q "1 • that,the aweUCI.' or o\V~er, his wife, children, fervallt or fer. 
"lint be then within the hou[e i Ia that the bei.g of a frranger in the­

houfe acb~qes not ckrn no mOre than upon the !latutes of 23 H. 8.­

cap. 1. Starnf. P. C. fol. 129. " 



7. It dCtends to an a ., __ -rt 
8. It doth not exx:luae~crvjce ne~ >Il/f. ' 

clergy. J., 

N citherdotb the {btute of 4 ~ 5 P. ~ M.:c.:p " e lCI¥l1 
et:lfaries ill th'scafe, Out C1D'f lu~rc 'rQb~ 'C<Dalitted, 'lUld~y 
perron within the houCe put ill feolA ' f • 

Sci tholt upon this iYtetO aU aQCeaa.~. to 'the felony ~ 
~h~s {btut< are to hallelilf'ii. cier~. .­

IV. Robbing from the honfe goods to the "alae of 

ijae day-time, no perioo being in 'tbehOwfc. 
By the ia.ture of 39 Elis. c_p l~ . it eoaaed~ " 'Ph . it ~ 

',' '~r[on be iouRCl guilty ,by vcnlia, j:Onfei5oa" 0 tOthtrwii! £01' tn 
f' felonious taking away in the day-time of allY money, goods 0. 

U chattels of the yal~ of I; pi upwards' iJLany dw~Uins houfe or 
f' hoafes. Ar any rt thereof, f6 in any autm.uCe. -\ldanging ur WM 
.. , 'With the faiclllweldg hoWe, altho no pet{ans ~ be ill he fi • 

f· l1qufe or Ol1thoafe< at time of the feJooy .tfM)ellttcd, fnch petI 

f' fons' ihall be excluded fr~~ ~heir lergy, 
,l, Ahho this fb.tUte {peak, "only 6£ f,IuUofB,tMblnt in the body or 

purview, yotjnafwuch as ' R the pre~b'e . k of r.6be" dt 
houfes; a hare ~Pg oftoWa Qut of a houfe.l1o bedy therein, "N' 

out an aClua l>rmking< df·· e houfe, fuc~ • .would milk burg1ft1y 
were it in tQ<l night, 'S l\otfuch a taking out of a ~~, as exclo'OI 
from cl~rgy, ·!'Pel. It ha<k cOfl~dy ~ta' in~c. againft 
h,!! opif\i~11 P.opJu.'s Rtpor. s 8.. BtIJ1"'i .(wJ 

g. The indi~nt ~ roo according tQ tbe. i e. f1tz. rptU 
ttmpQyediur7U, ft,uqn ... .tor'fa fSc, jommn. 11UlfljUJltl'lltm J. --./rq;' 
'b' in,travit ~/14 ~A itt ~luIttu 40tnQ tu»c #~ijJnflt. {S:. 'J .,.", (;fe., 

in tadftll r/Omll ;"';'r.-tultwzc t5 ibidl", fiJ#tJm 1'fIIIJI 'foil, "'1" ~ 
WfYt{ltlit. for br . " hQufa in th~ day ~btur king ~oods . 
Jlo telony. ~ 1 C,. Rtl' 36. '!. II. ;P~lIlt""lj cafe. . . ' 

( oj Bill oy 3 f!d 4lY.1t 14 • .,.. ,. 
~lergi' i taken rway in thefe elios eKe. 

( J,) Tl\\s "" (e the ... fOJ:~'" .. ~td 
Jo be law, K 1.68. but now l>y 1$ &t U 

}Y. 3 fa" '"3' e1n"lY u ukm ~ .1' fro. 
~I,. who !hall by Algin QS ~y pm&&c1)' 

• 
Ula kJoaiooJl aMIte the ~lue or 5 to 
oW\y a.o~ bo.It-" coaet..lleafe or &Ii­
hie, or by n .'1".. (_p. ~. to the va)~ of 
*~ in Y 41 Jiag ho.fe W ollJhoUCc 
~ b.kl.g ' ,. it .. t brGkca. 
IIQr lID)' pcl{OA \hI:fClU. 
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And if upon ~he evidence it fall' out, thal it was in the night, '0 

dlat any perfon was in the houCe at tne time, or that he fiole, but 
.broke not the houfe, he Chall be found guilty of a fimple felony and 
have ,his clergy, but- not guilty according to the fiatute (e). 

But there n~ed not j'thet~in rtris"Q~e, or upon the ftatute 
[35'1] of 5 t.1 6 E, .. 6. above-mcntitmd be' a formal . mention of a 

robbery, OlS is ufed in an indictment for robbery from the perfon, for 
/yegit domum imports it. '. " . 

3. It takes away clergy only from the princip,\l, and that ol}ly 
where the perfon is conviCt by verdiCl, .confeffion, or otherwife, a~d 
t'herdore excludes not clergy, where the party ftands mute, or is out­
la.wd (f), or will not direCtly anfwer, nor from the acceffary. 11 Co. 
; tp. :>6. b. Poulter's cafe. . . 

-t. 1f a 111an break the houfe in the day-time with intent to flea~. 
but fieals nothing, this is no felony, but otherwife in cafe of breaking 
the houCe in the. night with inlCnt to fieal, this is burg~ary 11 Co. Rep. 
$ 1. b. P oufur-'s cac' . 

If a man emer by the doors or windows open and fical goods, this 
excludes not clergy upoo this fiatute, nor upon the fiatute of .; t.1 6 

E. . cap. 9. for it mufi be fuch an aCt to make a robbery within 
either of thefe ftatules, as would make a burglary, were it in the night; 
it mufl be fretit (5 intravit . 

..(\nd therefore the conll-ant ofe at NewgattJ is, and always huh 
beeo u.?on thefe fiatutes, that if a man enter the doors being open, 
and breaks open a cheft at'lL! fieals goods to the value of 5 s. this fhall 
notoufi him of his clergy within this fiatllte, or the fi·acute of 5- t5 
6 E. 6. c. 9. (g). . 

But if a man enters an houCe the outward doors bt':ing open, arid 
when he is in die houfe, breaks opcn, or unlocks or unlatcheth ao 
inward door and fteaJs goods out of the room to the v lue of 5s. be 
fuall be oufied of his clergy upon this fiatute, the fame being done 
in the da -time nd body being 'in the houfe; Qr if he fieals goods of 
a~ ou that inward room fo opened by day or by night, tbe 
owner of the houf~, his wife, children, or fervants being in the houfe, 

, 
(e) But thefe caCea are now provided 

a&ain/l by )0 (sf If W. 3 ff!f ~2. An" a­
bove-meuti~nd. ride p,.,/ 1. p. 564' i. 
acti •• 

{!} There' cafea arc finee taken in by l 
$' 4- W. f$ M. 'fp.~. by ",hieh !\alute 

derBY is .Ho taken away from .11 who 
comfort, .id,' abet, .ffill, couofel, hire, or 
I'ommand. 

(g) Pid, Pm 1. p. 6H, 52-4. p7. f!J 
Kel. 6~. 
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he fhall be ou!ted of his clergy, being indiCled upon the {btute of 
!i & 6 E. 6. cap. 9. 

T. l6 (.'(/142. Simp/oil's ca[, (h) at Ctlmhridge affifes. A, [ s.] 
being indi6led upon the~~()f 39 Eliz.. it ~:{s found by 35 
fpecial verdia, that.d. hl'~kh1g into thC!hOllf~ aay, no pody being in 
the heufe, and breaking open a chamber-doQr and a chefi, took out 
goods to the value of 5 s. and laid them on the.floor, and before he'could 
carry them out of the houCe was taken: By the advice of all the judges 
of E,nglal1d he was oufred of his clergy upon thi . fiatute, fol' the taking 
(hem out of the chefr was felony, and the futute doth not alter the 
felony, but excludes from clergy. if it were doue ill the houfe, and 
of the value of 5 s. and none in the houfe. 

Trin. 13 Car. 1. Evans & Finch (i) were indi6led, for that they 
tlmpfJre diurno, virz;. circa horam 12. did break domum manfionalcm 

Hug-ollis Audley in tbe Iftner-Temple London, nulltl perfom/ in etJdcl7I 
dl)m~ e.>:ijimte., ai'ld frole thence 40 s. . Upon a fpedal verdi6l found in 
this cafe, thefe poi.nrs were ref~lved. ' 

1'. That a chamber in an inn of court is domus manjionalis within 
this natute, 

2. Th,at if no body were in the chamber at the tilne, tho othel 
were in other chambers o( the temple, yet this wa a breaking of tho 
tbmus manjiortalis Hugonis Audley tmll.1 perJona in c&dcni domo ex­
ijiente, and rpaintains the indi6lment . . 

'3 . Becaufe only one of the perfons il)di 9:ed did a6lually entei h 
chamber and to~k out the money, v iz.. Evam, and the other fiood 
without upon the ladder and r received it, Evans was excluded hi 
clergy, and the other who fiood upon the ladder and received the 
mOlley had his clergy; . I • 

And poffibly the fame law may be upon the fiatute ofs & 
6 E. 6. cap. 9. that he only, that enters the houfe in the day- [359] ~ 
time without putting in fear, ililJ aCtually take~ the goods lball be 
excluded' from clergy, and [hofe • . tlm fiand" , t th ... t ·,r,. .and 

( h) Accordinl to thi. l\at~ of the cafe 
here was a brea ing not onl·, of " ,h,/I, 
but alf" of" ,ha",htr-dO'Jr, wblch is on all 
hlRds agreed to be all.a fuf!icieDt to 
m.ke a rob""ry Within the (bUlle, and fo 
t .e difficulty removed, which arife. from 
th is c,fe.,.s ftated above P.rt I. I.' 52i 
~ 5~7 . and indeed at that cafe i. reported 
In X:ety.g 1'. 31. and i. hoc lib,... P ,," J. 
p. s08. Cd p. S26. the queftion about the 
cbeft 0: trw feelDl to baye ~CI1 only 

with relation tt,.th~ /,,~j" away. whe her 
the Uiking g<lod, <lut of a cheli and I~y'ng 
them bn the 11 or without carryi!)g them 
out of the chambrr was a Id;~g a'Way or 
jlMr",: .ithin the It'lute; and not wh"lher 
it was a r.Db,ry. for I' it were a liullnll', 
that w01l1d be clear by the breaking open 
the chamber-doo.r. 

OJ Cro, Car • • 73, .uie Pari I. f. 52 7. 
S~ . 

are. 



.y be of t~ 'kincls. 1. Simple burglary, that 
joined ' ith It. 2. Burglary, that hath rob. 

~! • ....I'~,"" with it. . 
1!80.1IrWl11II' .sf chefe ill, ",hen a man in the nigbt-time break 

.b life tQ- t to ~t a robbery, theft, or other 
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neither by the ft:atnte of 23 H. 8. nor the fbt of 2'5 H. 

rft tlatute that oufied dergy in burghry was 1 fE. 6. co,. 12. 

Thi fimv!e burglary is agai 1 of two kinds. t. Where any perfon 
j in the haufe and pUt ·1\~Cz:r,.~ dread. . 2,. W~rCl no perfon. i~ pur in 
fear or dl'-ead~ as poffibl(WbC1'~ no on IS ui)be houfe, which 

taketh not away the offenfe of 'hurglary. P~p'1(nn's Rep. 42. 
(mmes jujiiciarios Anglite, or if :1Oy perion beiog ~ tire- houle, yet . 
fl cping and perceives not thl! burglary till the ne t morning, ~c, 

1. 10 the firfl of there cafes of fimple burglar , namely ith put-
ing in fear or dread, the future of 1 E. 6. r:np. 12. tak way clergy 

from the principal in aU cafe , vi~. tho attaint by outlawry or other .. 
~ife, or cen ic9:, or fianding mute, or no clire8.lyanfweting, as 0lP'" 
pears by the natute itfelf, ann the intetpteta ion m:ide of it. Stllmf; 
P C. [01. 126. a. II 00. Rep. Po'f,tlwls cafe. 

But clergy is not taken away from accdraries be{ore OT ltfict by 
this or any othel' {brute, (or as to ahe fiatu e of 4 & 5 P.' hI. til 

it take away clergy from thofe, that maiitiouCy command, or llire, 
or counfel any petion to do any robbery in any dwening haufe, 'c 

ulllefs there bo a robbery in the dwelling houfe, n well as a [ 6 ] 
burglary, it takes not away clergy from the ace !fury bfore 3 I 

(a), nor at all from th ac drary after. 
2. As to' the ficond kind of !impl l,urglary without putting in fi ar 

the fiatltte of IS Eli.:t.. cap. '7. generally takes away clergy from Il 
per[ons tbat {hall commit any manner of burglary in tHree cafe . 1. 
If he be ourlaw d for it. 2. 1f he {hall be found guilty of it by Yer~ 

ic9:, or 3. If upon his arraignment he !hall confer: it. 
But in all other cafes of llanding mul~t or n direCtly amweri 

be is to have his clergy ("'). 

And therefore, jf a man be generally indiG\ed of burglary ",jthout 

puHuing the fiatule of I E. 6. cap. 12. viz. without aU gillg jn the in. 
~ia menl > that the owner, hI wife, children or fcrvanJ: ere id h 
houfe and put in ~ar, the prifOl\e1 {\anding mate, or not 1 ~ .. ft~v an­
{wcring {ball have his d~rgy, (namely, where th ! ICtment is gt;' 

ral, ) notwirhlla ding tbe Itatule of 18 Eliz. cap. f'/. 
But the acceffilries as well bifore as after are within privilege of eler 

gy, for neither this nor any other ftatun: hath excluded them (oj. 

. (.) By lin: raid /.laMc of J ~ • of 1Y. 
e M. dtrgy i. tak.en ~ay olfo U\ cafCI of 
imdm, ml£lc, or Dot dirctliy aufw'fln, • 
• 

n.BIIl 
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II. But now as to burglllTV join~d with larceny or rohber , in tll . 
dwelling houfe, this again is of two kinds, eithcl with pUlting in fe r, 

or without putting in fear. '" 

If with putting in ~~1en ~~~fi~~23 11, . tap. 1. & 25 
H. 8. Gap. 3. the 0 n or f, 1 6. -children, or tenant 
being within the honfe and put in fear, the olfl!oder is oufh:d of his 
clergy, not upon the account of the burglary {imply q)llfitlcred, but 
upon the account o'f the robbel y, ii the plltty be foupd guilty by ver­
diCt or onfeffion, or Ihod mute, ~r will not dire1ly, an[wer. 
. But by the natute of 1 E. 6. cap, 1 Z .. he i exclUtlcd from cJ.ergy .in 

1111 cafes, if any perfon were in the hnufe ~!ld put in fear. 

[ 
62] And altho as to the acc iTalics before, rOe ,natute of E. 6 . 

3 cap. 12. refiOl'es d er y unto them, yet by the t1atllte of 4 & 5 

P. & lI4. ~ap. 4. c1 rgy is in this, cafe taken a,\Y:ly' from acceft1ries 
before the faCt, viz. coun[ellors, orcommandcrs to do any robbery in 

a manfion·houfe are oufied of clergy ill all pres. 
But if it were a burglary joined with robbery of goods 0 of the 

' houfe, whether the party were put in' fear or hot, the prinCIpal is 
oufred of clergy by the fiature of 18 Eliz. tap. 7. upon the Jingle a -
count of the offenfe of burglary, (if the offender be outlawed or con­
via: by verdia: or confeffior'l" for that fiatute as to the point of clerg 
is not at all concerned as to the robbery, but fingly upon the account 
of burglary the clergy is oufied, tho he he acquit of the robb Y"or 
larceny. ' -,~ 

But then as to ,tbe acceiTaries before the faa it is.c'ohfi4er-able, whe­

ther in burglary j~ined with robbery without pu-t't'litg inJe~r the acccf­
fury £hall be oufied of clergy by the natute of 4 & 5 P. (:1 M. co ,, 4-. 

it fcems to me tq be with this difference. . 

If the principal be indiCted upon the fiiltutc of 5 f.!i 6 E. 6. cap. 9. 

fpecially, fetting forth, tbat. the offender felDnic~ i!I b1/i glariljr frt£lt 
domum J. S. pfaoditlo . J. S. ,ux'orr, libcris & Jt1'Vuntibus Juis in eadem 

domo ex' ibus, and {lole the goods in the fame houfe, then the ac­
ce ary to fuc 1 'ndiClment {hall be arraigiled and ttied~ ~nd if con·, 
.,iCted {hall be oufl:\:d of his clergy by force of the fiatute of 4- i!I 5 P. 
fS M cap. 4. . 

But if in that cafe the principal beconviCl of the burglary, but acquit 
of he robbery, the acceifary lhall bave his clergy, for the ftatute o..f 

• tS 5 P. & M. doth not e~clude t~~ acc;ifary from clergy, but 
where ther.e was a robbery. . 

A~d 
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And again, if the principal be indiCted eQt!r:llly of burglary and 

robbery without forming the indiCtment either \lpOn 23 H. . ot put­
ting in fear, or lIpon the fiatute of 5 f5 6 E. (i. the owner his wife or 

children beit g in the h?ufe, Itho the principal ~ conviCted [ 6" ] 
and oul1ed of his clergy Yt" t:1'eir..lut~ of 1 Etiz. yet the 3 .) 
3ccdfary {hall have his clergy, altho here were a robbery committed 

in the dwelling houfe, and fo within the fiatuc(; of 4 & 5 P. f5 M. 
cap. 4. and the reafons are apparent. 

1. Becaufe the principal is not ouficd of his clergy in refpeCt of the 
robbery, for that not being laid aeeorJing to either of the fiatutes of 
2:3 H. 8. or 5 & 6 E. c. if there were no burglary in the cafe, he 

(houl~ have had his clergy, and he is oul1ed of his clergy merely upon 
the accQunt of the burglary by the 'l1atutc of 13 Eliz;. cap. 7. and not 
of thc robbery, becaufe not laid purfuant to either of tht:fe natutes f 
23 H. 8. & 5 & 6 E. 6. and the fiature of I). ~' 5 P. & M ouns the 
aceelrary of clergy in relation to the robbery ill the dwelling houfe, 
and not ill relation to the burglary. 

2. Becaufe the natute . f I). & 5 P. & .AI. cannot at all have any 

refpeCt to the natute of 13 Eli'Z. which was made twenty years after. 
\ 

and at the time of the fiatute of the queen neither !imple hurglary, nor 
hnrglary joined with robbery had ouUed the principal of clergy, unlefs 
the robbery were f ant to the fututes of 23 H. 8. or 5 & 6 E. G. 

which is not laid in the indiCtment purfuant tn either, and therefore 
the a,ccefi'ary could not be oul1ed of clergy by 4- & 5 P. & II-f in this 
cafe: when if the principal himfelf had been indickl of burglary and 
ro·;.)bc:ry generally, he, fhould have had his clergy botb as to the burg­
lary anJ as to the robbery; fo that upon a general indiCtment of the 
principal of burglary and robbery in the houfe, [he aece{fary can in no 

fort be: excluded of clergy, unlefs the principal be f~cially indiaed of 
the robbery purfuant to the {falule of 23 H. 8. the owner, his wife or 
hildren being in the houfe and put in fear, or according to the {fatute 

of 5 & 6 E. 6. cap. 9. the owner, his wife or fervants be.il} in the 
houfe, for tho the principal upon a general indiCtment urglar{and 
robbery may bl' 0 ul1 d of hi lergy by the fiatule of 18 Eliz. iffound 

guilty of the burglary, l'er he cannot be oul1ed of his clergy upon the 
account of the robbl!ry, becaufe not particularly laid accord- [ 6 ] 
iog to the old fiatu t , an ' confequently the acceffary mufr 3 4-
i~ that cafe have his clergy (oj. 

(h) But s to lhis point the law ~. now c1e gy i. taken away f. o 'tl the acccfl'~ 
altc.red. for by 3 " 4 1#'. (sf M. ~rI!. 9' btjerc jn aU tarn or burpry. 

VOL 11. Y . But 
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But in all cafes acce!I}l ties o/ier, mufi: have their clergy. 

See the re(ercncrs'a lh1: end of ch. XLIV. ~nlc • 

. h _ 

\ 

C HAP. L. 

CCllccrning clergy in fimplc larceny and otherfclollies. 

Come now to confder of fome other kinds of felonies, wherein 
clergy is ta "en away, and cfpccially in larcell:cs of feveral kinds. 

1. Srealing of horfes. 2. Sacrilege. 3. Taking from the perfnn 
cl&m & .recrcle. 4. SCI vanti robbing their maflers. 5. Taking 
clothes off frolll racks. 6. Stealing king's flores. 7. Taking away 
women ogainfl their wills. 8. I {hall confider of piracies imd rob­
beries up ;1 the fea . 9. Concerning clergy of prifoners arraigned 
before the fieward and mariha!. 

I .- By the nature of 1 E. 6. cnp . 12. the felonious fiealing of hor[es, 
mares or geldings is pnt front tile privilege of clergy. 

1. If the perron he attainted. 2. Or conviCt by verdiel: nr confef­
fion. 3. Or !lands' mute. 4. Or will not diretlly anfwer. This 
was in effeCt enaCted before by 37 H. 8: cap. 8. but i~ was necelTary 
to he re-enacred here, becaufe otherwife the gene ra l <:Iaufe in the aCt 

of 1 E.7. cat 12. refi ring c1erg-v in all cafes where they had it hefore 
1 H. 8. had refiored clergy in this cafe. 
- 6 T\lere aroCe a doubt, whether, if there were one horre, 

L; 5] mare, 'orgeld?ng fioIen, the offender fhould have had clergy; 

and the rcafon of the doubt was not Gng-ly, b~caufe the fi:atute of 1 E. 
6. was in the plural number, IIOrfis, mares, or geldings, for then it 
might as well have been a doubt, whether upon the atute of 23 H. 
8. cap. 1. he, that bod viI fully burned one houfe, fhould not have hac! 
his c _.g, ~ au[e the word of that fiatute are in the 11lural nUClber 
dwelling houfts 0 . barns; and fo for robbing any churchn or ch{/pels. 

But the reafon tflat made tbe fcruple was, bC!C<lufe the futute of 37 
H. S. cap. S. was exprefly penned in the fin gular number, If a1lY man 

"ojieal a(lY h.orft, mare or filly : and tben this fiat ute of 1 E. 6. thus 
varying the nllmber, and yet exprelly repealing all other ex"lu/ions of 
c;lcrgy introdqce4 finee the beginning of. H . 8. IOOtie fome doubt, 

whether 
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whethe/it were not intendea to enlarge clergy, where only one .borfe 
\v as {tolen. 

To remove this doubt was the {tature of 2 ,& s E. 6. cap. 33. 

w herehy cletgy is exch-ided fi'om him that ileals <Jlle borfe, gelding or 

mare in IlU the cafes of attainder, cottviaion, &anding mute, or not 
direCtlyanfwering. ( 

Thafe 'itatutes exclude the principal from clergy in all thefe cafes, 

but [he accelfary before or after ha ve the privilege of clergy. i ,War. 
Dy. 99.0. , ' 

But by the !htute of 3 1 Eliz. cap. 12. infine .flatl/ti accdraries both 

be!o" e and (lfter ia h0& {t<.:aling are ouf1cd of clergy, as ~he principal 
ought to be. 

II. As [0 facrilege, vi~. the feloniotls taking of' any goods ,otit bf 
a ny parilh church., or otl~ er church -or chapel, the principal is ~n{wd ' 
of clergy hy the 'ilatutes of 23 H. 8. cap. J. 25 H. 8. cap. 3. and lafily 

by 1 E. 6. cap.) 2. in all cafes above-mentioned. 

And by the ll:a!U~e of 23 R. S. cap,!. the acceuaty befllrc, if founel 

guilty hy verdiCt or Gonfeffion, was of clergy, but tha.t is repealed by 
1 E. 6. cap. 12. as to all acceffaries. 

And thlt .ll:a tute of 4 & 5 P. & M. cap. 4. extends not -to [ 66 
thjs cafe, for it takes away clergy ftom robbery of any dwell- 3 ] 
ing houfe, but doth nut extend to rohbing of churches or chapels (c). 

And certainly clergy was not taken away in cafe of facrilege -at 
common law, or if it were, yet the ll:atute of 25 E. 3. pro elm) cop'. 4. 

refl:ol:ed clergy in that cafe as well I.S orh~rs, and the ll:atutes of 23 H. 
8 . & 1 E. 6. Bad been needlefs in this ca~, ,if facrilege were ouiled of 

clergy at common law, and ~cconlingly in the book of 26 AJliz. 19. 
(d) and confeq~ntly it is miCtaken in Poulter's cafe 11 Co. Rep. 29. b. 

III. As to picking of pockets, by the Ilatute of 8 Eliz. ((lp. 4. "If 
" any pellfon be indiCted or appealed for felonious taking any money, 

"goods, or chattels from the ~Ij;m of another privily without his 
", knowledge in any place whatfoever, and be found guil~y by twelv(: 

"men, or confels upon his arnrignment, or be 0~-#ed, or ''fiandi 

" obll:inately mute, or will Dot directly anfwer. or challeoge' peremP'"" . 

" torily. above "twenty, he £haU be excluded fram clergy. 

(e) 'But if tbi," /hoold -be· ~olil\1'l.u~a .a (d) Pil. tJc(6dant 2.6 .4/!iI". 1'. C#0If1 
'burglary as it et.ms (0 be according to 193' Pidt fMlra %0 E. -2. ([.ront 2.1f3· \)ut 
'tbe Irook. of u H..I"" 95. then okrgy ac.co~djnr.I,o S'1#.",j.P. f)·ivl . . u3' b. it wu 
wQuld be excluded frttm 'tire ace Itit'l bt'- 'Itftto th~ G,fcrct,oll Of the .wdmary loclallb. 
fore, by..the 3 ~'4#ty'. ~ M. ''''I'.~. hi~ or Aot. TiJ', CPo P. C./. Ufo 

. 12. Upon 
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Upon this n~tute thefe t,hings are obfervable. 

1. It rnun be t:lken from the prrfon, 
2. It mufr be taken privily without his knowledge, and fo laid in the 

indiCtment, othcrw~fe he {hall have his clergy. • 

3. The goods mufrbe above .the valllC of J '2d. for tho in robbery of 

never fa fm all a value clcrgy is oufl:cll, hccaufe donc 'violwtly, yet here 

it i othel wife, for if it be not ahm'e the value of 12d. it is but petit 

h rceny, for the natute did not intend to alter the nature of the crime, 

but to exclude c1e rgy , wherc it W;lS grand larccny. Co, P. C. cap, 16-

p, 63 . (c). 

T 6] 4. It doth not oull: the, acce£fary either before or after of 

3 7 thc privilege of clcrgy, 

IV. Concerning fervants carryi~g away their mall:ers g00tls to the 

value of 40s. this was made felony by ~e Il:atute of '21 H . S. cap. 7. 
(f) . And by th e natute of 27 H. S, cap, 17. clergy \Va,; taken away. 

By the ft atllte of 1 6. b. cap. 12. rcHorillg clcrgv Ln all cafes" as it 

was before I .fl. R. (' ':ept the cafc. mentionco in tl!at flatll~:!, c1crgy is 

reaored to tha t otl't:nfc. 
By the natute of 1 Mar. cap. 1. rCJlealing all felonies enaCte.d {ince 

1 H. 8. the very aCt itfdf of 2 1 II. 8. making this felony is lepealed. 
B1It by the natute of 5 Eli;;:. . cap. \0. the ftatute of~l H. 8. is again 

re-enaCted to have continuance for evc~; but the {larutt! of '2 7 H. 8. 
cap. 17. taking away clergy in that ofFe,nfe is not rcvived and fo c.l~rgy 

fi nos allowable s to that ofFenfe at this oay (gj. 
V. By a !htllte made the 2~ Car. 2. cap. 5. clergy is ta ' en away 

from thofe thar Il:eal d thes off rhe racks, with power in the judge to 

tranfport them to the king's plantations (h). 

(t) Pitl.P lr! 1. cap. 44, 1' , s~,· 
(/1 Thi. flawte i. 10 be t.k.rn flriaty 

with relation to fuch gouds, as arc attuallv 
delivered to keep by the m .. JlrT o r mij/rtJ, 
.Dj. 6, tt, h. for as 10 olher goods, il w •• a 
fei ny ~on law, tho under the va lue 

. of 40,.'Oul where- re was a delivery, the 
fe,v.nt being in Jaw ~ poll'dlion, it could 
~ot at common law be a t lony, ",ide Part 
I p. 667. Otherwife therefore il i ill the 
c~re of • lodge<' Itealing goods or furnitu re 
bdonging to his lodgings, bt\:.ufe he is nOI 
intrulled with IhepolTcffion, bUlonlywith 
the ufe, and therefore It was felony at COm­

mon law; ",id, Part 1.1" 506. however 10 
,obviate all doubt, it i. ena cd and deda­
~cd by 3 f$ 4 TY. fsJ M. cap. g. .. That if 
" aD}' perron or pe.foos !halJ.tak away w ith 

I 

v!'. By 
.. an intent 10 neal, im zzle, or purloin 
" any ch.ttel, bcdd 'ng '" lurOl,ure, whiCh 
.. by coml'.a or ag,eement he or ' hey are 
.. to ufe, or lball lie let 10 him Qr lhern to 
.. ufe in or with {uch lodging, fuch tak :ng, 
" imbczz Ihng, or purloin ing !ball be 10 

.. . I intents and purpofe. laken, repuled 
, . and adjud.ged 10 be lar~cny and felony, 
.. and the offend .. !hall fuffer ao in cafe of 
II elooy. 

(g) But finc our author wr ote i. taken 
away again by a Ann. cap. 7. from all 
_pc-rfops, (except ~pprenlite. under the age 
of fifteen years, who !hall rob Iheir ma .. 
fien,) if the offeufe De commitled ib a 
d welliog houfe or outhoufe. 

b) By 4 OeD. , .. CTlI'. 16. tbe fteal ing 
linell, Cullian, ~f' Crorn any wllitening 

round 




