¥

e -ww > v_._":»‘wk ?

")

302 HISTORIA PLACITORUM mm v,

And in thefe cafes, tho it be found per infortunium, or J> defendendo.. ~
upon the fpecial matter fet forth, yet this fpecial matter muft- be % |
corded, for tho it be not fuch a felony, as hath judgment of life, yet
it is fuch an offenfe, as gives the forfeiture of \goods,eand therefore
they may not find a general nt guilty, but muft find the fpecial e
ter, and leave it to the court to judge.

At the feffions at Newgate 16 Car. 2. upon the evidence
1303] it appeard, that 4. a boy riding in the fireet wpon an herfe,
B. another boy whipt the horfe, the horfe ran'away againft the wilt
of A. and ran over a child and kild it, for this 4. was indiéted of
murder by the grand inqueft, and the jury found him generally mot
guilty; the court was in doubt of receiving the verdi@, becaufe it
was per infortunium, and {o ought fpecially to 'be found, but becaufe
the corener’s inqueft had found the {pecial matter, and concluded it,
s in truth it was, per infortumiwn, which prefentraent 4. was ready
to confgfs, that fo he might have his pardon of courfe, the verdict of
mot guilty was recorded, and fo it was faid was the ufual courfe in
that cafe; but it was agreed, that if 4. had of his own accord put
the hotfe into fpeed, and he had fo kild the child, it had not been
per infortunium but manflaughter.  Richard Pretty’s cafe for killing
Anne Fones. -

But now fuppofe the prifoner kild the party, but yet in fuch a way
as makes no felony, as if he were of non fane memory, or if a man -
kills a thief, that comes to rob him, or to commit a ‘burglary, or if
an officer in his own defenfe kills one, that affaults him in the execu-
tion of his office, which are neither felony nor forfeiture, whether is
it neceffary to find the fpecial matter, or may the party be found mat
guilty & Fofter 265,

And I think, and {o 1 have known it conftantly prattifed, the party
in thefe cafes may be found ot guilty, and the juiy need ndt ﬁnd the
l‘pecul ‘matter. AN 5

~ And the reafon is, that in thefe cafes there is netthcr Qony nr
forfeiture. ‘

And this is in effet declared by the ftatutc of 24 H. 8. mpx} “¥
¢ _.any attempt to commit murdcr, robbery or burglary in or M
¢ any common high way. the manfion-houfe, &'. and the evil
“ doer be flain, and if the byvudt&‘hﬁ:nndormed,dn
« flayer fhall not lofe any goods-or chattels, but fhall thereof be
“Mymwmwmhhemmuhew be, if

» ’hc
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« he were lawfully acquit of the death,” and accordingly tﬂbl
Gbﬁ;mscafe P.15Car. B. R. Croke, p. 544. S

Bat it is ufed in fuch cafes (and prudently enough), for

the coronet’s inqueft to find the fpecial matter, and the bill (30 1

_of-indi&ment of the grand jury to be for murder, and to have the
party arraigned upon the bill of indi¢tment, and to be acquitted there-
upon upon trial, and to enter the acquittal upon the bill, and then
to confefs the coroner’s prefentment, and to have judgment alfo
thereupon ; thus it was done in the cafe of Rickard/on keeper of
Newgate, who kild Hyde, that had committed a robbery and made re-
filtance, that he could not be taken without being kild. 7. 25 Car. 2.
at Nf'wgatc.

And therefare, where a thief was kild in purfuit becaufe of neceffity,
if the fpecial matter be found, the killer fhall have judgment, quod
eat fine die. 22 Affiz. 55. Coron. 179. 22 E. 3. Coron. 258. 26 Affiz.
23. Coron. 192, 22 E. 3. Coron. 261. and the feafon is, becaufe it
is no felony, nor caufeth any forfeiture fo much as of goods, but is
a juftifiable a®, and fo differs from /i defendendo, ot per infortuniunt,
which give a forfeiture of goods.

And fince in an indi¢tment or an appeal of fclony the defendant
cannot plead'a juftification, he fhall have the advantage of it upon the
general iffue pleaded. 26 4. 8. 5. 6. 37 H. 8. B, Appeals 122.

Yet wide 37 H. 6. 20 & 21. per Needham upon an indictment of
murder the defendant may plead, that in an appeal before the cone
ftable and marfhal of treafon he being appeliee kild the appellant;
yet in that cafe it feems, if he pleaded »or guiity, he fhall have advan-
tage of that fpecial juftification upon evidence.

But [notwithftanding ] this, that I have faid, where the matter dtfelf
appears not to be felony, the prifoner upon not guilty pleaded may be:
found net "gusity, without finding the {pecial matter, and accordmgly
ruled. “P. 15 Car. 1. Croke, p. 544.

~—%¢t if the coroner’s inqueft find not the fpecial matter but murdlr
or manflaughter, and the prifoncr is arraigned upon it and plead ot
guilty] and upon the evidence it appear, that thé, prifoner kild 'the
man, but in fuch a manner as makes no felony, asa thief ?
that affaults him upon the highway, or a thief that vefits [3 o5
the arreft, in this cafe the jury cannot find agcncfalmgsxb; but
muft find, that the prifoner did it, and the manner how, - anﬂﬂmato
beenndofmd. uuufcofav?dnﬁjclcﬂndmdc.,,\,_, :
And




- 8% Hisfmmﬁ_g, _
-And the reafon of the difference is, becaufe in the former cafc the
jury gives a verdict of nor guilty gene , without inquiring wiio~3
the fact.  But where s maa is arraigned upon the coroner’s inqueft
ﬁcpar vifam corporis, and pleads.not guilty, if the jury acquit the pri-
foner by not guilty, yet they gwit inquire who.did it, for here IUS
apparent there was a man {lain, becaufe the coroner takes the mqueﬁ
upon view of the body, and if they fhould find him generally ot
guilty, and yet fhould upon their other inquiry find he kild him, it
. would be a contradi@tion in itfelf, and therefore in this cafe, they are
to find the fpecial matter, and thereupon the court fhall give judgment
for his difcharge.

Many fpecial verdicts have been found, as upon the ftatute of ftab-
bing, fo upon the point, whether murder or not, but it is difficult to
find them fo that judgment may be given for murder, becaufc there
are fo many circumftances requirad to be found, that if any be omit-

d‘,\c verdi€t will fall only to manflaughter.

' & have'rarcly known upon any fpecial verdi&t, where the queftion
was murder or manflaughter, judgment to be given for murder (d),
but commonly for manilaughter or fe defendendo.  Tutius ervatur ex
parte mitiori.

r-""‘

Burn, Tit. Jurors, {et. 53

(d) There have been however feveral in- — Oneby's cafe. Trim. 13 Geo. B. R. all which
ftances, wherein it has been done, wim. were {pecial verdiéts, and the court ruled
Machkally's cafe, g Co. Rep. 7o, a. Maw-  them to be murder,
gridge's cale, Hill. 5 dnn. B.R. K. 320,

[306] CHAP., XLIL

‘ Concerning the mifdemeanors of jurors, and #ieir puni\lﬁmem.

~

T F any of the jury eat or drink without licenfe of the couit tsfore
they have given up their verdi&t, they are fineable for it.
- But tho it be ot at the charges of either party, antienty it was
held it would avoid the verdi®. 24 E. 3.24. 4.
‘But at this day the law is fetded, that itis only a mxfdemcanor fine- .
‘able it them that do it, but ayoids notdwfvmh&. HH 7. 29. 6.
(a). aoH'z deav. 7 R B

* 0 m,mg mufc :5n,1.x b. i 0 7__.,;-;;“; ‘
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But if it be at the charge, for the purpofe, of the prifoner; and the
verdi¢t find him guilty; the verdict is good ; but if they find him ot
guilty, and this appears by examination, the judge, before whom Ihe
verdict is fo given, may record the fpecial matter, and thereupon
the verdi@t fhall be fet afide; and a pew trial awarded: 14 H. T4
50. a, b '

If a juryman before he be fworn take information of the cafe, this
is caufe of challenge, as the law ftands at this day, but antiently it
was held otherwife, and that it was lawful, and that was the reafon
given in the ftatute of 6 H. 6. cap. 2. which ena&s, ** That paunels
“ of affifes be deliverd by the fheriff to cither party fix days before
¢ the feflions, namely, that they might inform the jurors of their right
“ before the feflion.

But this brought great inconvenience in embracery and tampering
with jurors, and therefore it is juflly difufed and difapproved.

If a juryman have a piece of evidence in his pocket, and after the
jury fworn and.gone together he fheweth it to them, this is a mifdes
meanor fineable in the jury, but it avoids not the verdiét, P

, : i (3071
tho the cafe appears upon examination. A7, 23 Car. 1,

B.R. M. 40 & 41 Eliz. B. R. Croke, n. 1. Graves & Short (b)3
vide tamen contra 11 H. 4. 18. a.

But if after the jury {worn either party deliver a piece of evidence
to the jury, and the verdi€t is given for him that deliverd it, it fhall.
avoid the verdi@, but then this muft appear by examination, and be
mdorfed upon the psflea or verdict, fo as it appears of iccord, and ig
muft not be barely by affidavit made after. A7, 40 & 41 Eliz. B, R.
Graves & Short, Co. Lit. 227. 6

But if the verdi& be given againt him that deliverd the evidence,
the verdict is good.  Zbid.

If a picce of evidence under feal be read in court, the jury ought

e

regularly to have it with them, but nat if it be not under feal. i
But yet if after the jury fworn a piece of evidence not under feal !

be by the court deliverd to the jury, it doth.not avoid the verdiét, mﬂ

fo it s, if it be deliverd by a mere itranger, or if it pe deliverd by, m '

of the parties, and the verdié be given againlt him; on whofe

it was deliverd. A7, 37 & 88 Eliz. B, R. Croke, n. V. (¢). . win
If after the jury fworn and gone ﬁmn the bar they fend for &?‘p&s

nefs 1o repeat his mdcnce, that he gave openly in court, WﬁQ Mﬂ

(%) Cro. Elim, 616, i (¢) Vicery & Fasebing, Cro. Eliz, ‘n.

Vor I, ™ e o ag- ¥
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accordingly, this appearing by examination in court and indorfed up--
on the record or poffea will avoid the verdict. 7. 32 Eliw. B. R.
Croke, n. 1. Metcalfe & Deane (d). M. 20 Yac. B. R. Hiilord &
Hall (e), becaufe not done openly in court, nor in the prefence of
the parties concerned. A7, 3¢ Elix. B.R. Leon, n. 426. Elmds
cafe (f).

But if the jury after their departure from the bar defire to hear the
teftimony of a witnefs again, they may be fent for into court, and the
witnefs may be heard again openly, where the court or parties may
afk what queﬂions they think fit.

[368]. 1f depofitions are read in court to the jury, and after the

3° jury fworn and going from the bar the folicitor or profecutor

for the king or party without confent of parties or order of the court
deliver the copies of the depofitions to the jury, if they find againft
him on whofe part the copies were deliverd, the verdi&t is good, but
if they find for him on whofe part they were deliverd, and this ap-
pear by examination, and be (as it ought to be) indorfed upon the
poftea or record, the verdi¢t thall be quathed, and a new venive
facias, or award for a new jury fhall be returncd. A2, 20 Fac. B.R.
Hillord and Hall.

If after the evidence given, where divers evidences are read on both
fides, and the clerk is making up his bundle of evidences, that were
under feal, to deliver to the jury, the folicitor for the plaintifis delivers
a bundle of depofitions to the jury, fome whereof were read, and
fome not read, and upon examination this appeard, tho the jury {wore
they opened not the bundle deliverd by the folicitor, vet the verdi€t
for the plaintiff was for this caufc avoided, (the matter being indorfed
upon the record) and a new wenire facias awarded, for great incon-
venience may be by fuch a practice, and the oath of the jury, that
mever looked into them, was not regarded, for poffibly it may be a
‘mifdemeanor in them to look into it, which they fhall not excufe in
this manner. 7. 1653. Webb & Taylor, 2 R. A. 714. pl. 6.

- Ifthe party afier the jupy fworn fpeak with a juryman, but nothing
touching the bufingfs in iffue, this doth net avoid the verdi® given
after for him. #4.7. B.R. per curiam.

. But if he or any in his behalf fay to a juryman afier his dcparture
ﬁiﬁ the bar and before verdiét given, the cafe is clear for the plain-

3) oo, Ei " L b aat.
SRR B i DRIERSL
'\ % uff,



;‘"& T"Lw’ww"{ ¥ 7

HISTORIA PLACITORUM CORONZE. 308

tiff, this hall avoid the verdi@, if given for the p!mﬂf.kfogmm
new evidence. H. 22 Fac. B. R Aihil & Bulwer adjudged. SM
dbr.16. pl. 20.

If 4. be challenged off, and twelve more fworn, yet 4. goes al'oq

with the twelve fworn and is prefent at their confultation, if 4. give '

no new evidence, nor advifed or dire€ted them to find that
party, for whom the verdi& is given, the verdi is good, (3091
but 4. fhall be fined for his mifdemeanor. . 17 Fac. B. R. Park's
cafe.

Now touching fining of jurors I fhall add farther.

If a man, that is one of the indictors, be returned upon the petit
jury, and do not challenge himfelf, he fhall be fined. 40 4fiz. 10.

If a jury fay they are agreed, and it being atked, who fhall fay for
them, they fay their foreman, but upon farther inquiry they are not
agreed, the jury fhall be fined, viz. every one apart. 40 Affiz. 10.
29 Afiz. 21,

If a juryman be called and refufe to appear, or if having appeard
withdraw himfelf .beforé he be fworn, the court may fet a fine upon
him at their difcretion : vide Stat. 35 H. 8. cap 6.

So if he be challenged, and while the challenge is trying withdraw
himfelf, and the challenge is upon the trial difallowd, and he be not
prefent to be fworn 36 H. 6. 27. a. or being fwomn withdraw him-
felf from his fellows before the verdit given. 34 E. 3. Office de
court 12.

If eleven of the jury be agreed, and the twelfth refufe, and make
his companions lie by it, heretofore fuch juryman hath been im-
prifond for his wilfulnefs, 8 4fiz. 35. and fined, and the inqueft taken
by the other eleven jurors. 3 E. 3. Verdié 40.

But upon great confideration both thefe courfes have been difal-

lowd, and the judgment upon the verdi of eleven jurors reverfed, °
and the jurvmano (fined and imprifond) difcharged, as being contrary |

to law, for it may be the twelfth was in the right, yet howfoever

his confcience is not in this manner to beiforced, and therefore for-

mer precedents of this kind have been d:fdlowd\ 41 E. 3. u. a.
41 Affiz. 11.

But what if a juror give a verdi&t againft all reafon, co:m&n‘ of
acquitting a perfon indicted againft evidence, what fhall be done? I
fay, if the jury will convi&t a man againft or without evidence,
and againft the direction or opimion of the court, the coust bath this

. T2 L falve

¢
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falve to reprive the perfon convict before judgment, and to acquaint
the king, and cestify for his pardon. :

Andas to an acquittal of a perfon againft full evidence it is like-
wife certain the court may fend them back again, and fo in the for-
mc: cafe, to confider better of At before they record the verdict, but
if t.hcv are peremptory in it, and ftand to their verdict, the court muft
take their verdi¢t and record it, but may refpnte Judgmcnt upon the
acquittal.

But as touching punifhing the jury, I fhall fay, what 1 think may
be done, and what may not be done.

1. I think in fuch a cafe the king may have an attaint, for altho

a man convi&ted upon an indi€tment can have no attaint, becaufe the
gunlt is affirmed by two inquefis, the grand inqueft, that prefents the
e feupon their oaths, and the petit jury, that agrees with them,
L thre@e petit jury acquits, they ftand as a fingle verdit, for
,17} thcy difaffirm what the grand-inqueft of twelve men have upon their
, . ~oaths prefented, and with this agrees the book 10 H. 4. dtraint 60,
1N, 64 per Thorn,
"' 2. By the ftatute of 26 H. 8. cap. 4. the jufticiar or fteward, before
whom any perfon is acquit of felony againft pregnant evidence in
Wales or the marches thereof, may bind over the jurors to appear be-
fore the prefident and council of the marches of #ales, who may, as
they fec caufe, fine and imprifon fuch jurors by their difcretion

3. 1 do confefs in the king’s bench there have been many prece-
dents of jurors, that have acquxttcd perfons of murder, or other felony
tried in that court, if they have gone againft pregnant evidence, that
bave been fined, imprifond and bound to their good behaviour during
their lives (g ).

The like hath been done before juftices in Eyre, and the court of
king’s bench is a court in Eyre and much more, for that court may
reverfe judgment given in Eyre. See for this purpofe 7. 43 Eliz.
B. R. Rot, 979. Noy'’s Rep. p. 48 & 49. Wharton's cafe, where the
jury in the king’s bench gllguitting the prifoner of murder againft
Ppregoant evidence, and it only manﬂaughtcr were fined 20/
[ ]upncce, bound to the good behaviour and for the good be-

o hayiour of the prifoner, and committed, and this was done
b;the advice of all the judges. See the fame cale M. 44 & 45 Eliz.
B. R Yelv.: Rep. p.28. :

sy U (§) Zide "Wt -ssc
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M:42 @ 45 Eliz. B.R. Croke, n.12. p. 178. Wats & Braines.
Yo an appeal of murder there was a confederacy among the jury to
bring in the verdi nor guilty, and if the court difliked i, then to
change theirverdi, and accordingly they did, and the court difliking
their verdict they went out and foundehim guilty, and this agreement
being difcoverd, the principal confederates were fined and imprifond,
but this fine was for their confederacy and practice, not for their
verdict.

7 R. 2. Coron. 108. The jury acquitted a, notorious robber in the
king’s bench againit great evidence, and the court bound the j Jury for
the good behaviour of the prifoner; the reporter makes a gquere ptr
quel ley, vide the notes annexed to Benlee 153. to the fame purpofe.

4. Again, in cafes of inqueft of office there have been precedents
in the Exchequer, and more frequent in the court of wards for fining
of jurors, that would not find according to their evidence. H. 28 Eliz.
in Scaccario coram Thef]. & baronibus. 3 Hughes 196.

5. The pra&ice of the king’s bench to fine jurors for finding ver-
diéts contrary to their evidence was endeavouring to be brought in

practice before judges of niff prius; and about 14 Car. 2. in an Os-

fordfhire cafe Huntingdon and his eleven companions jurors were firied

5 1. apiece for fuch a verdict, and the fine eftreated into the Exc/zegun;.
but by the whole court by the advice of the greater part of the reft
of the judges procefs was ftayed upon thar eftreat, as being impofed
Lomrary to law (4 ).

. Before juftices of oyer and terminer and gaol-delivery, if the
j:er acquitted a felon contrary to their evidence, the ufe was to_bind
them over to appear in the king's bench to anfwer an information,
but I never knew any preferd, and indeed it were impoffible almoft
for any judge or jury to convict a jury upon fuch an account, becaufe
impofiible, that all the circumf{tances of the cafe, that might [312]

move the jury to acquit a prifoner, could be brought in evi-
derrorem.

pn&u:e of the kmg’c‘

dence ; this therefore feems to we to b
* 7. But then it-was endeavoured t by
bench into ufe before juftices of gaol.
to fine jurors in criminal caufes for not obfervmg the judges’ W

tions, and acquitting Itlons againft their evidence, and accordm& a
jury in Gloucefler/hire Vu fined 5/. a man for soqmttmg a F!?l\‘h-

(8) Pide anies "!-“-t-l“o Tt

3

ailfd oper and terminer
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dicted of burglary, the form of the fine was much the fame as is
hereafter mentiond, this fine was alfo eftreated into the Excheguer, but
all the court after great advice with the judges of the common pleas
orderd a ftay of procefs thereupon, as being neither whirantable by
law nor antient precedents in ahy court lefs thas Eyre.

At the gaol-delivery at Newgate 10 Maii 171 Car. 2. Wagfiaff (i)
and eleven other jurymen were fined five marks apiece for acqm'tmg

. Richard Tomfon and others indicted for conv enticles, Eo qudd ipfi ju-

Wtore: adtunc & ibidem eofdem Ricardum Tomfon &c. de predicia
tranfgreffione & contemptu contra regem hujus regni Angliz, & contra
plenam evidentiam, & contra direftionem curie in materid legis ibidem

e & fuper pramiffis eifdem juratoribus wversiis prafatos Ricardum

omfon ¢, in diétd curid ibidem aperte dat’ &' declarat’ de praemiffis
eis impofitis in indifiamento praediflo acquietaverunt in contemptum diti
domini vegis nunc legiimque fuarum, & ad magnam obfiruftionem & im-
pedimentum juflicie, necnon in malum exemplum omnivm aliorum jura-
torum in confimili cafu delinquentitim.

They were thereupon committed, and brought their habeas corpus
in the court of common-bench, and all the judges of Engiand were
affembled to confider of the legality of this fine, and the imprifon-
ment thereupon, wherein there was fome little diverfity of opinion,
whether without a caufe of fuit returned alfo, the common pleas
‘could give Judgment touching this fine, and if there were caule, de-
liver the party, or whether he muft go into the king’s bench by iabeas

~corpus and certrorari.

[313] But it was agreed by all the judges of England, (one only
diffenting,) that this fine was not legally fet upon the jury,
for they are the judges of matters of fa&, and altho it was inferted
in the ne, lhat it was contra divectionem curie in materm legis, this
mended not the matter, for it was impoffible any matter of law could
come in queftion, tll the matter of fa& were fettled and ftated and
agreed by the jury, ch matter of fa& they were the only
competent judges. "
And altho the. witnefles might perchance fwvear the fa& to the
fatisfalltion of the court, yet the jury are judges as well of the credi-
Wﬁﬂwm uoftbetruthofthefa&, for poﬁbly thcy
ni;hthowhmewht of their own knowledge, that what was fworn

(i) 1o Buppell's cafe, Paugh. 153. 4

»



was untrue, and poffibly they might know the witneffes to be fuch as
they could not believe, and it ts xhc confcnence of thc jury, thtt liluﬁ
pronounce the prifoner guily or nat guilty. '

And to fay the truth, it were the moft unhappy cafe that could be
to the judge, if he at his peril muft gake upon him the guilt or inno-
cence of the prifoner, and if the judge’s opinion muft rule the matter
of fa&t, the trial by jury would be ufelefs.

Whereupon, and upon view of the precedents in the court of com-
mon bench, where prifoners not legally. committed or fined had been
difcharged, tho no caufe of privilege were returned, the jurors were
difcharged of their imprifonment.

And therefore, altho the long ufe of fining jurors in the kmgl
bench in criminal caufes may give poffibly a jurlfdhfhon to fine in
thefe cafes, yet it can bv no means be exrended to other courts of
fefiions of gaol-delivery, oyer and terminer, or of the peace, or other

-

inferior jurifdictions.

3 Walfon, 172, 177!

C H AP, XLIIL [314]

Concerning ftanding mute, and the punifkment of penance, or peihe
fort & dure. [*]

" HAVE hitherto confiderd the pleas of the prifoncr in capital
caufes, namely, 1. Confeffion. 2. Pleas in bar, and . 8. Hcai
to the felony, or not guilty.
Adid T have confiderd the proceedings in order to brmg the party
to his trial, and the trial thereupon by the jury.
It remains, that I fhould now come to confider what is to be dove

in cafe the prifoner will not anfwer, but ftand mute and make no |

defenfe. .» ? -

*] But sow & huc 12 Geo. been convified by verdi@t or Mfcﬁon
e Eo] if any pe amn.nc,; osn and fuch judgmcb:t fhall_have all the.
any indi&ment or uppal felony, oron  con uencu, as a convition by v or

sny indiftment for piracy, fhall fuch

arrai ot ftand wute, or'wi anfwer Andlheﬁuhvu.\mhvd'ﬂtoa P

direftly to the felony or piracy, hcnuu arraignment for treafon or petty Jarciny,
be convited of mﬁ 'the cou SceB‘:m Tit, Mute, 0150.;”."14-&.
fhail thereupon award Mgnut and exe- P 0.319

cmon, in the fame manncr @ if he had

»
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In this matter thefe things are confiderable. ;
1. What fhall he faid in law a fanding mute, and what not.
~ 2. What the confequence or penalty is.of a ftanding mute in capi-
tal caufes, and therem of peine fort and dure.

3. What cautions are ta be yfed before the infliting of it.

4. By what law it is introduced.

1. As to the firft of thefe.

If the prifoner hath received his judgement already, or be convicted
and brought to the bar, and demanded what he can fay, why judg-

k= ment fhould not be given agaiuft him, if convicted, or why exccution
fhould not be awarded, and he faith nothing, yet this is not fuch a

g ding mute as is in hand, for he is already convi¢t or atint:
% therefore in fuch cafe, if the party fo called hath always re-
mained in cuftody from the time of his plea of not guilty, if he be
called to fhew what he can fay, why he {hould not have judgment
upon his conviction or execution upon his former judgment,

[3 ISJ and he fay nothing, it fhall not be inquired, whether he can
fpeak or not, but he fhall not have prefent judgment. or execution, as
the cafe requires. 10 E, 4. 19. 5. But if long time hath paffed be-
tween his convi@ion or judgment and this fecond calling to the bar,
it is prudent to make the inquiry, at leaft by witnefles, whether he can
fpeak, for poffibly he may have a pardon to plead.

“But if a man abjure or be outlawd of felony, and after return
again, and be taken and brought to the bar to fhew caufe why exe-
cution fhould not be done, if he ftand mute, an inqueft of office is
to be taken by the court to inquire, whether he can fpeak *or not,
and if it be found, that By vifiation of God fince his abjuration, &',
he bath loft his fpeech, it fhall be. aifo inquired, whether it be the
fame perfon containd in the record of outlawry or abjuration, before
judgment or execution (as the cafe rcquircs). {hall be awarded againft
him, for he may plead in bar of exccution in fuch cafe, that he is not

, the fnmprfou 10E. 4.19. 4. 8 H'4.1. 4. And {o it feems to

be, if he were brought in_ '1 a capias utlegat’ or @ta: corpus by

the {heriff ; de quo infra.
 And therefore the ‘book of 26 Affiz. 19. that faxth a party abjured

nandmg mute fhall have peine fort & dure is miftaken, for he fhall
behanged, lfheﬁmdmum of malice. Stnmf B. C Id 1L cap 60.
Joli ¥80. b. i ]
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If a man indiCted of felony demur to the indi@ment, and will

not otherwife anfwer, this is no ftanding mute, but if the demurrer
e ruled againft him, he fhall have judgment of death. .14 E. 4. -

T. a. per cury

If a man indicted or appeald of feleny pleads ot guilty, and puts
himfelf upon the country, and the jury remains upon challenges till
another day and then appears, and the prifoner at the bar will fay
nothing but ftand mute, yet this is not a {tanding mute, for the in-
queft fhall be taken upon the iffue already joined; and fo in an ap-
peal. 15 E. 4. 33. 4.

And yet even in that cafe it is poffible the prifoner may be taken
dumb between his plea and his trial, and fo lofe fome advan-~ [ 6]
vantages, that the law gives him for his defenfe, as callenges,
examination of witneffes and many matters for his defenfe ; [there-
fore] the court hath ufed fometimes by inqueft, fometimes by inquiry
ex officio by the inqueft impannelled to try his iffue to inquire, whe-
ther he ftand mute of malice, and then to try him, or if it be ex vifi«
tatione Dei, then to refpite his trial, but if he fpoke the fame day in
the hearing of the court, then fuch inqueft of office is not taken; for
the court is of their own knowledge afcertained of Lis ability to {peak.
43 Affiz. 30. 8 H. 4.1 & 2.

The ftanding mute of a prifoner is not, where he hath pleaded
not guilty and put himfelf upon the country, tho afterwards he would
retract it.

If a prifoner for felony plead not guilty and put himfelf upon the
country, and when the jury appears he challengeth peremptorily
above thirty-five, in {uch cafe the jury was not to be taken, ‘but judg-
ment of . penance was antiently given againft him, and fo it was no
attainder in cafe of felony. 17 4fiz. 6. 17 E. 3. 23.a. 14 E. 4.
7. a. SH T 1R a2 0l

Bur the law herein was after declared otherwife, and by the advice

of all the judges judgment of death fhall be given; and fo it was an

attainder. 5 H. 7,12 a. where it was fettled for a rule in all circuitsy

and fo it continved untl 22 H. 8. cap. 14. whei» by act of parlia- -

ment the challenge was reduced 6 twenty, and fo the judgment of.

death upon peremptory challenge ceafed, unlefs in high treafon or
petit treafon, where it ftands on foot as before, vide Co. P. C. cap.

102, p. 227, 228. who fcems to hold, that for challenging above
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4 thirty-five judgment of peine fort & dure hall be given according to
14 E. 4.1, 0. &9 3 H. 1. 2:a. per omnes jufliciarios contra Keble.
Regularly therefore a man is faid to ftand mute, when being ar-
raigned for felony or treafon, cither 1. He anfwers npt at all, or 2.
If he anfwers with fuch mattgr, as is not allowable for anfwer, and
will not anfwer otherwife, or 3. Where he pleads not guilty, but
when demanded how he will be tried, either will fay nothing, or not
put himfelf upon the country.
If he ftand mute and fay nothing at all, in cale of felony
(3171 the court ought ex officio to impannel a jury and fwear it as
an inqueft of office to inquire, whether he ftand mute of malice, and
'if found fo, he fhall have the judgment of peinz fort & dure, or whe-
W, ther it be ex vifitatione Dei, and if found fo, they are to inquire touch-
" ing all thofe points, which he might poffibly plead for himfclf, as
whether a felony were done, whether he be the {fame perfon, that is
indi¢ted for it, whether he did it, and whether he hath any matter to
alledge for his difcharge.

But whet if all this be found againft the prifoner, what fhall be
done? whether judgment of death fhall be given againt him, tho he
never pleaded, feems yet undetermined (a).

If 2 man plead not guilty, and being demanded how he will be tried
anfwers by God and holy church 4 E. 4. 11. a. or delivers in a pro-
tection 7 E. 4. 29. a. Coron. 30. or will not put himfelf upon trial of
his country, this is a ftanding mute, as much as if he had not at all

II. As to the confequences of ftanding mute.

In cafe of an indi&tment of high treafon, the party ftanding mute,
judgment of high treafon fhall be given againft him as upon a nihid
‘dicit, M. 3 & 4 Eliz. Dy. 205. a. rule accordant. Stamf. P. C. Lib.

L. cap. 60. fol. 150. a. 2 Co. Infi. fuper flat’ Wefim' | cap. 12. vide
infra, cap. 44.

In an appeal antiently it had been held, tha.t if the prifoner ftands
mute, judgment thould be given for theappellant. 21 E. 3. 18. 4. (*).

But afterwardsthe law was held all one in cafe of an appeal and of
2n indi€tment, namely the defendant ftanding mute judgment of peine
fort & dure was given againft him, and the flatute of H’eﬁm’ 1. cap.

 ffa) Vide B. Corome 237+ where a perfon, 'Set Tr. Yol 1. 67. lord
v{nJ unh:rl'puk, wh«r,.wuu- ) s“ & e #70: 0
, _mpdlorklny.vda?ml.p 3¢ in

12 {peaks
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12. fpeaks only of the king's fuit, (1) vide 43 Affiz. 30.8 H.17. 2. a.
14 E. 4.7 a. ’

If a man be indifted of felony and ftands mute, he {hall be put to
penance, 7. 8 E. 2. B. R. Rot. 20. in dorfo, Berks, rex (b), [ 18]
And yet vide H. 18 E. 3. B. R. Rotalé. Ebor. vex, Petrus 3
Geildhird arraigned (¢ ) pro depradatione in regid vid ftood mute, and
an inqueft of office being charged to inquire, if it were wilful, and
found fo, he had judgment to be hanged.

On the other fide 7% 30 E. 3 Rot. 11. in dorfo Hunt. vex, The
bithop of Ely arraigned for felony dicit, quad ipfe eff membrum Janfle
ceclefie, & cpifcopus unétus, & frater domini Pape, and that he could
not anfwer without the archbithop of Canterbury [his ordinary ] coram
laico judice; there went out thereupon a writ to the fheriff of Hunt.
to return twenty-four to inquire of the whole fact, and by the inqueft
he was found guilty of the felony charged upon him, {de recepramente
felondm] and his goods feifed, but he was demanded by the archbithop
of Cant. and delivered to him as a member of holy church, o that
there the fact was inquired of, tho the bifhop refufed to anfwer, which
was a kind of ftanding mute (4 ). :

By the ftatute of 33 H. 8. cap. 12. any perfon arraigned before the
lord fteward for treafon, murder, manflaughter, or blood-fhed in the
king’s palace, and ftanding mute (hall have judgment, as if convifted
{o there is no penance in that cafe.

But upon the ftatute of 28 H. 8. cap. 15. for commiffioners of the
admiralty proceeding in maritime felonies, &'c. there is no [31
fuch exclufive provifion, and therefore they follow herein the 319]

(t) 2 Co. Inp. 178. . purfuance of the outlawry, to this he made

(8) This was the cafe of Stepben le Fer- no anfwer; but this is not a flanding mute
rour, who was indiéied before jultices of to the purpole in hand, as our suthor him-
oyer and terminer pro receptamento felonim, felf hath (hewn at the beginning of this
and upon being arraigned mutum e fenuit, chapter.
a jury was impannclled ex oficte, who d) This was not pi ly a ftanding
fo.nd gudd mutum [e tenet de mera & fponta-  mikte, but a claiming the E:ncﬁt of clergy,
ned voluntate fud, & quid logui poteft i welir,  (which in antient times was ufvally done
and he was thereu put to penance, ad  before pleading,) and was of the like na-
panam ; the record was removed by writ  ture v&: the cafe of .#lan de Beckingbam -
of error coram rege, whese he nat  Mich, 20 & 21 Egw.a Rdt indorfo coram
&guilty, and was committed to the marthall  rege, Nottingbam,,fce Part 1. p. 34}- in mo-
and afterwards produced the king's par ¢is. and the cale of Jobn de Bofeo, P. 6 E.
don, ldeo inde guietus. 8. B. R, Rot. 2, Effex, fee Part L p. 180.

0 S E A e e
not upon arraignment, that was inquired of, was e isca
o then i pate s e Bt

e from jofti ::mw:e:v“: m‘tafe,‘:iz. that it m‘l'gt:‘be nown '
being | , ordinario liberari ‘whether
brought into. court, and anded why 'gfbnkmvi&orw‘uir. )’idcaco. :
execution (hould not be done upoa himin  Jof. p. 633. by ‘

. . : - .courfe
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courfe of the common law, {o that any perfon indicted for piracy
before thefe commiffioners ftanding mute fhall have judgment of pein®
fort & dure. T. 1. Eliz. Dy. 241.b. Brookes cafe.

' The judgment of peine fort & dure is, asit is recited by Stamf. P.
C. Lib. 1l. ¢ap. 60. fol. 150. b & 4 E. 4. 11 4, wiz. * That he be
_ * fent to the prifon from whence he came, and putinto a dark, lower
~ ¢ room, and there to be laid naked upon the bare ground upon his
¢ hack without any clothes or ruthes under him or to cover him except
* his privy members, his legs and arms drawn and extended with cords
¢ to the four corners of the room, and upon his body laid as great a
¢« weight of iron, as he can bear, and more. And the firft day he
¢ fhall have three morfels of barley bread without drink, the fecond
““day he fhall have three draughts of water, of ftanding water next
¢ the door of the prifon, without bread, and this to be his diet till he
“di¢”” (¢ ). Vide the entry thereof Raft. Entries 385. a.

This judgment is given for his contempt in refufing his legal trial,
and therefore he thereby forfeits his goods, but it is no attainder, nor
gives any cfcheat or corruption of blood* vide 34 E. 3. Efcheat 10,
Dy. 308.a. 14 E. 4.1, a.

The {everity of the judgment is to bring men to put themfelves upon
. their legal trial, and tho fometimes it hath been given and executed,
yet for the moft part men bethink themfelves and plead.

If a peer of the realm arraigned upon an indi€ment of felony before

his peers refufes to plead, [he fhall have] this judgment of peine fore

& dure. P, "1 Car. 1. cafus domini Caftlehaven. (f).

And a woman fhall have the fame judgment if the ftands mute. 2
Co. Inft. 117, fuper flat. Weftm® 1. cap. 12. Wifeman’s cafe there cited.
; [320] If 4 man be indiéted of petit larceny and refufes to plead,

it feems judgment of peine fort &' dure fhall not be given, but
the party convi&, for he is not to have judgment of death.

Bur if 2 woman be jndicted for fimple larceny of goods under 10s.
tho the fhall not dic forit, but only be burnt in the hand by the ftature
of 21 Fac, cap. 6. yet if the refufes to plead, the judgment of peine fort
& dure {hall be given againft her, becaufe it may fall out upon the
" cafe, that fhe hath been burnt in the hand before, and then fhe is to
be executed; and it s but a privilege, as clergy is, which fthe muft
- put herfelf by her defenfe into a capacity of enjoying. :

et e S o
- our to make the prifuncr plead by tying : State Tr, Vi 1- p, 367, &
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Ifa {cﬁw felony be made by a& of parliament, tho it makes no pro-
vifion tofiching the penalty of ftanding mute, yet it is a neceffary con-
fequence thereof, tho not {pecially provided for, if itbe not oufted by
the aét, that rpakes it felony ; as clergy is an incident to every new
crcated felony, unlefs ﬁ;ccrally oufted by act of parliament (*), for
they are incidents: vide Dy. 241. b.

And therefore in rape, tho made felony by #efim’ 2. cap. 34. if the
party indi¢ted ftand mute, he fhall have judgment of penance. P. 7
Car. 1. lord Caftlchaven’s cafe.

‘Tho judgment be given of peine fort & dure, yet if the offenfe laid
in the indiGtment be within clergy, his clergy fhall be allowed him,
which appears by the ftatutes of 23 H. 8. cap. 1. 25 H. 8. cap. 3. and
other ftatutes that ouft clergy, where the party ftands mute, in fome
particular cafes, and by the books.

I1L. As for the third general, the neci:ﬂ'ury cautions to be ufed in
infliCting this fevere punifhment are thefe.

1. Let not the judgment be too haftily given, let the prifoner have
not only trina admenitio, but alfo fome convenient refpite, poffibly till .
the afternoon, to bethink himfelf, i the arraignment be in the morn-~
ing; or till the next morning, if the arraignment be in the afternoon:
and let the judgment itfelf be diftinctly read to him, that he may
know his danger before his final refufal with due admonition
not to deftroy himfelf. 4 E. 4. 11. 4. [321]

2. Before any judgment final be given, if the prifoucr ftands wholly
mute and fays nothing at all, let an inqueft of office be taken to in~
quire, whether it be ex malitzd, or ex vifitatione Dei, unlefs he hath.
fpoken in cou:t the fame day, vide Raft. Entries title gacl-delivery.

5. And likewife let the judge hear the witneffes upon oath to givea
probable teftimony of his guilt, for tho his malicious filence carries
with it a prefumption of guilt, yet it is good to have fome concurrent
teftimony. 1. Inrefpedd of the feverity of the judgment. 2. Becaufe
the ftatute of Wefim’ 1. cap. 12. de qua infra, feems to require it.

4. If the offenfe laid in the indiftment be within clergy, tho in
firi@nefs of law the prifoner ought to pray it, yet ityis the duty of the
judge to allow it, tho nor prayed, and that as well after judgment
pronounced as before.

V. Concemmg the fourth pamcular, by what law this )udgmem
of peine fort 8’ dure is ;xtrodmed. ; G A

p)mwmxpm iy o '“,-«f i
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By the ftatute of Wﬁu’ 1. cap. 12. Purvieu cff enfement que les
felons eferies, & queux font aperiement de maie fame, & ne joy voilent
mitter en enqueft de _felonies, que homes met fur eux devant jufiices a la
Juit le roy foient mifes en la prifon fort & dure, come ceux queux refufent
¢ftre al common ley de la terre, mes ceo neft my a entcnd:r pur prifoners,
que ﬁnt prifes per legier fufpicion.

Some (%) have antiently thought, that this aék of parliament intro-
duced the penance, and therefore they did antiently think it did not ex-.
tend to an appeal, becaufe that is the fuit of the party and not the fuit
of the king, de quo antea p. 3171.

But it feems,«that altho this ftatute is in fome points dire&ive,
: ;namely, that it thould be applied to thofe, that are of ill fame, and
not thofe, who are taken upon a light fufpicion, and thercfore the
court before they give this judgment ought either by inqueft of office,
or at leaft by examination of witnefles to inquire concerning the pro-

babilities of the guilt: wide Stamf. P. C. Lib. 11. cap. 60. fol.

(322] 150. a. yet this ftatute doth not originally introduce the pe-

. mance, but it was to be done by the common law, .and accordingly it

is agreed by my lord Coke in his comment upon this ftatute 2 Ju/Z,
2. 179.

And this appears 1. Becaufe this ftatute only fpeaks of imprifon-
ment fort & dure, but enaéts not the punithment itlelf by this linger-
ing painful death, therefore the punifhment, as it is thus inflicted, was
at common law, and is by’ force of the common law. 2. Becaufe
tho fome antient opinions were, that it extended not to the cafe of an
appeal of felony, yet the law hath conftantly for many ages extended it
to an appeal (7 ), which cannot be by force of this ftatute, but by the
common law.

3. ‘The antients, as Fleta (‘k ), Britton (/) and Harn (m), thoihey
wrote fince the making of this ftatute, mention the penance wnhout
referring of it to this a& of /Fefim’ 1. (n).

- CHAP.

(b) Stamf, P, C. 149. b. Poulten de pace

taken notice of in any antient author, book,

n‘u 211. b, cafe, or record before the reign of E. 1.
(i) Kel. on the contrary I find fome inflances in
k) Lib. { cap. 3&5 83« the preceding reign of perfuns arraigned
) Cap 4 §23. a,. 22, § 734 for felony ftanding ‘mute, who yet were

" caps 1. § 9.
(n)) This dlm‘t'c. was made 1. and
the by the manner of the uilimndou
not feem to have muodueel

but rather fpeaks of it

known, yet I cannot

nhud
ﬂm it s ever

not put to their , but had udg-
ment to be hanged : a¢ which time it
tohwnbo-dunﬁwlpn&ce llunhhe
prifoner food wilfull unnc, a jury of
twelve were i and if
they found him ;mhy, jury of
tweaty
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. CHAP. XLIV,

Concerning clergy how it fiood at common law, and how generaily at
this day.

AVING in the former chapter gone through the pleas and trialg
of the prifoners, and the proceeding upon ftanding mute, I come
to confider the privilegium clericale, and I the rather refer it to be ex-
amined in this place, becaufe tho antiently clergy was prayed and al-,
lowed upon the arraignment of the prifoner, yet at this day it is rarely
done but upon his conviction or ftanding mute, and this is, 1. For
the convenience of the court to be afcertained firft of the nature of the
crime by the confeflion or trial of the prifoner. 2. For the advantage
of the prifoner, who poffibly may be acquitted, and fo need not tiie
benefit of clergy: wvide Hob. Rep. 288. Searle & Williams.

And for the full difcuffion of this matter, (which I muft needs fay is
one of the moft involved and troublefome titles in the law,) I fhall,
as near as I can, hold this method. 1. To confider fomewhat in
general touching the original and alteration cf the privilege of clergy.
2. In what cafes it s to be allowed, and in what not (a). 3. What
perfons are capable of this privilege, and what not (). 4. At what
time it is tobe allowed, and whennot ("¢). 5. The manner how it is
to be allowed, and who the judge of it (d). 6. The confequence of
the praying or allowing of it (z).

twenty-four were chofen to examine the
verdict of the former ; aud if they were of
the fame opinion, the prifoner was featen-
ced to be hangeds Flacita coronce coram
Juflic’ itinerant’ in comitati Warwicenfi
anio § H. 3. Rot. 1.

“ Aynes, qua: fuit uxor Roberri de Bofco,
“ Ippe.ilht Tbomam filium Huberti de morie
** Roberti viri. fui, & Thomas venit, & quia
*ipfa habet virum Robertum de Verdun
** omine, qui nullum facit appellum, ipfa
* non habet 4 ap, 1, & ided in.
“ quiratur veritas per iam, & Thomas
- Lau mortem, fed non vult poncre e
* {uper patriam, & xii jurstores dicunt,
b ilis eft de morte illd, & xxiv

by o hoc e

Ibidem in dorfo. * Thomas de la Hetbe
“ captus per ndi@amentum pro furtis &
¢ alis nequitiis & pro receptamento venit,
“ & non vult ponere (e fuper patriam ; &
¢ jaratores dicunt fuper facramentum fuum,
“ qudd malé credunt eum de tamento
¢ Holbar Golightly, qui fuit latro cognitus,
“& ea zfpenﬁu apud Caunped’em, &
# de hoc & de aliis furtis eam malé cre-
« dunt, & xxiv milites ad hoc eleéti dicunt
« idem, quod pradifti xii juratores, &
« quod latro eft de ovibus & de averiis &
¢ aliis rebus, & ided fufpendatur,

(a) Cap. 45. 46, 47+ 481 49) 50

(8) Cap. 514 o

{c) Cap. 52. .
- (¢) Cap. 54« 07
. ey

For
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» ' For the firft of thefe, namcly the ongmal and progrc& of t}m rivi-

leginm clericale.

Antiently princes and ftates convertcd to chriﬁxamt) in favour of the
clcrgy, and for their cncouragcmcnt in their offices and 1mpIm ments,
and that rhey might not be fo much intangled in fuits, did grant to
the clergy very bountiful prmlege« and exemptions, principally of two

: kinds. 1. Exemption of places confecrated to religious duties
i [ 24] from arrefts of crimes, which was the, original of fantuaries.
2. Exemption of their perfons from criminal proceedings in fome
“cafes capital before fecular judges, which was the true original of the
przvzlegmm clevicale.

The clergy increafing in wealth, power, honour, number and in_
m;cﬂ, afierwards fet up for themfelves, and that, which they obtained

the favour of princes and ftates at firft, they now bcgan to claim

< ME‘ Fright, and a right of the higheft nature, namely jure divine;
i by thcxr canons and conftitutions endeavoured, and (where they
met with tame and eafy princes and ftates,) obtamcci vaft extenfions
of thefe exemptions. 1. In the perfon concerned, namely to all that
bad any kind of fubordinate miniftration relative to the church. 2. In
* the caufes, exempting as far as they could all caufes of clergymen, as
well Civil as criminal, from the jurifdiction of the fecular power, and
wholly fubordinating them immediately and only to the ecclefiaftical
jurifdiction, which they fuppofed to be lodged firft in the pope by
divine right and inveftitute from Chriff, and from the pope fhed
; abroad into- all fubordinate and ecclefiaftical jurifdi&ions, whether
ordinary or delegate.

And by this means they endeavoured and in fome kmgdoms and for
_fome ages obtained, that there was a double fupreme power, or two
‘kingdoms in every kingdom, the one a regnum ecclefiafticum, ablolute

 and ;ndcpcndaut upon any but the pope over ecclefiaftical men and
ctu{aa exempt and feparate from the fecular maglltrat: the other
\ &meian of the king or civil mag:ﬁrate, which yet was not {o
B M but that it had fubordination and {ubjedtion to this regnum

mleﬁaj&m fo it was mﬁm Jib graviori regno,
~He ﬂﬁtil%l‘tﬂ.fee the whole fcheme of xharehm, let him read

Sﬁqnz his la urfe of the monumenta ec:.{/'q)?'uw mb:upujmla.
But altho e ufurpations of the pope were very great and obtaincd
much in this kingdom mtﬂd!eexmmhono;yhnprmfum-

v fmacy by kmg m yefﬂm clam ofdnur,mpuon of the clergy

uiy ; . % . ‘totﬂly
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{ecniqr }ﬁﬁﬁ:&m grew fo ReittliRionke and w
that it from time to time qualified and abridged by the civil
power; fometimes by alts of parliament taking it away in fome ufet.
fometimes by the interpretation and conftruction of the judges, and
fometimes by the contray ufage of the kingdom ; for ecclefiaftical
canons never bound in England farther than they were received, and
fo had not their authority from their own ftrength and obligation, but
from the ufages and cultoms of the kingdom that admitted them, and
only fo far forth as they were fo admitted. - And therefore,

I. As to the exemption of the clergy from civil fuits between ptrty
and party only, if upon the diflringas he w:s retarned clericus & bemes
" ficiatus non habens laieum feadum, procefs iffued to the bifhop to bﬂnﬁ

him in, and in cafe of a flatute merchant they were by fpecial alts
exempted from arrelts by capias. But yet they were not exempt
from the jurifdiGion of civil courts in civil caufes, yet antiently they
attempted this alfo in the king’s courts but with ill fuccefs, and fo
they never attempted it after, that I remember.

M. 18 8 E. ). B.R. Rot.13. Cant. William Foye plamtdf
[brought an adtion] againft Guy Mortimer re@or of Kingflon for
beating him and cutting off his upper lip with a knife, the defendant

* pleaded quid ipfe ¢ft clericus, & non debet hic refpondere, and that-was
all the anfwer he would give, Ef quia querela iffa non tangit vitant
& membrum, ftd ¢ff de quadam tranfgreffione perfonali, nec ipfe vult in
curid domini regis re[pondere ad querelam iffam, judgmeut was g;vai i
for the plaintiff to recover 100/ damages taxed by the court, awl
[the defendant was] commitied to gaol, and afterwards paid twebfy’
marks to the king for a fine (o).

I. If they were indicted in cafes criminal but mot capital, nu
wherein they were to lofe life or limb, these privilegium clericale was

ﬁ)‘l‘herecoadofthtctfewu&m, “f ndere, & fmpids quaefiti fi velint re-.
“ Willielmus Faye de Kyngefion queritur de ndere, femper dm-m quéd_clerici
“ Guydone de mortao mari, vetore ecclefim ¢ funt, - & fine ordinariis [uis_nolunt re-
“ de Ky m&ﬂoﬂfhchgbd,em~ ¥ i
* rengton zuol homas fimul cum

“ ali G i

“ fu.t: ::dhl-m “‘W nt.,"v.:rben-‘ o
s | Tk s R, I g
¢ Gayde ran (ol pecpri Ky

¢ labium ipfius ielmi {upe

 unde diciguad deeriors

4 wum; & inde producit fc8
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“not allowd them, and therefore not in mdn&mcnts of trd'p
larciny, or killing /e defendendo.  Stamf. P. C. fol. 124. ﬁ
.. IL If they were not indi¢ted of high treafon, clergy was not al-
Jowable, and therefore Hill. 2 H. 4. Rot. 4. B. R. rex, where the
bithop of Carlifle was indi¢ted of high treafon, and infifted upon his
privileginm clericale, quia epifcopus unétus, yet this claim was difallowd
and Le put upon his trial, and convicted (p ).

. o Yet Hill. 11 E. 2. Rot.87. in dorfo, Heref. coram rege, the bifhop

of Hereford indi¢ted of high treafon for leyying war againft the king
alleged, that he was epifcopus Heref. ad voluntatem Dei & fummi
pontificis, and could not an{wer ab/que offenfi divind & [anéle ecclefie.
Themupon the plea was adjourned into parliament, where the bithop *
anfwercd as_before, and the archbithop of Canterbury claimed him
and had him thereupon it was ordered, that day fhould be given in
‘the king’s bench to the bifhop, and the archbifhop was to have him
Qﬁc’re at the day, and in the mean time 2 wyit iffued to the fheriff of
Herzf to return twenty-four to inquire, as if he had pleaded, [quid
wenire faciat tot & tales, &c. ad inquirendum prout moris eft, . pro
quali, &'c.] returnable at the fame day ; the bxﬂ)op appeard accord-
(32 7] ingly in the cuftody of the archblfhop, and the Jury found
him guilty, Jdeo confiderar’ eff, quid praediflus epifiopus tan -

é quam convillus &c. remancat penes praditium archiepifcopum ut priis,

C."c. and all his goods and chattels, lands and tenements were feifed

4 mto the king’s hands by writ direCted to the fheriffs U pon which it

is obfervable, 1. That a kind of allowance is made of clergy in high
treafon. 2. That notwithftanding his claim of clergy, yet a writ

- iffued to fummon a jury, who inquired whether guilty. or not. 3.

Lhat upon this plea and this mqulfmon, tho he had his clergv. it was
wt clericus convictus.

Nua in the parliament of the 1 E. 3. this Judgmcnt was reverfed
ﬁr this caufe, that the juftices took the inquilition, licét idem

epifeopus j:f aliquam inquifitionem f¢' non paj}: iffeg. Clanf: 1 E. 3.

.Pm t 2 13. fo that the )udgment wes ngen upon the inquili-
9, The tesfo 4 therecondt ""“M' e inde refpond
"-h ): Wﬂh,o 5:3*“‘" ligeus. ‘: o l:?::enmn:: dnﬂerence was
3 Y“"ﬁﬁll Mlt. n ) fﬂm . e betwe “'ll:}‘?!&. ‘were ;mo;::;
«diti o ; : . hag’—!n{u.u
:&hmm 3 "“J.‘ZR,‘» treafons ; wide Part ';,.-W:.f;:,~
coram x clariis fuls Inde " furd have mentiond, L
“iﬁ mmm’; b : B
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M not upon wikil dicit . for ﬂandmg mute, and thercfom er-
roneous ('g).

But afterwards 7. 21 E. 3. Rot. 23. Htrtford rex, Fohn Gtrber:r,
was indicted for a conftruive treafon namely, accroaching royal
power,ode quo vide fupra, Part 1. cap, 11. p. 80. 138. and thereupon
claimed the privilege of clergy, Et quia privilegium clericale gn hlggf
modi cafu feditionis fecundum legem & confuetudinem regni haltenus ob=
tentas & ufitatas non ¢t allocandum &c. quafitum eff ab eo fepits quali-
ter fe velit acquietare, he ftill replied, that he was a clerk, 8
afferens fe nolle aliam re[ponfionem exhibere ; and thereupon he [328]
is committed to the marthal ad penitentiam fuam fecundim legem &‘

confuctudinem regni fubiturum &'e.
Nota clergy denied in fuch a treafon, yet penance awarded, tho the

charge was treafon. g

Yet at common law before the ftatute of 25 E. 3. cap. 4. pro clcn,
it feems that clgrgy was allowable to him that was indicted for couns
terfeiting coin, or for counterfeiting money. B. Clergy 1, But that
1s alterd by the ftatute of 25 E. 3. pro clero.

IV. If clerks were indicted with thefe claufes infidiatores viarum
& depopulatores agrorum, clergy was denied them, and therefore the
a& of 4'H. 4. cap. 2. was made to put thefe claufes out of indi€tments
and to allow clergy, if they were in the indi&ment. ’

Again, as it was denied iw refpet of fowe offenfes, {o this privie -
legium clericale, was by the common law abridged in relpect of the
perfon ; for certainly by the canon laws Nuns had the exemption froin‘

(g) The error of this Jndgmcnt con-,

filled not merely in its being given upon
an inquifition “'in guam epifcopus fe non
* pofuiffet,” but becaufe it was given up-
on an inqueft, * in quam epifcopus fe non
** pofuiffet,” d&;r be bad been allowd bis
clergy and deliwerd o bis ordinary. For the
!'/‘m/‘?l Coronge of thofe times y that i 1t
was the conflant praétice

¢ficio to pafs upon clerks ple:l‘?ng zhea{
privilegium tlerlcl(t,
lowable the methed w
The clerk npon his arrai
his pr,

dina ‘

vi€t. Thus are the entries upon the rolls,
¢« A B. indi¢tatus de felonid, €d

“ &c, & duftus coram rege, & alloemu
“ qualiter fe velit de felonid pradi&td ac-
¢ quietare, dicit quod clericus eft, & fine
“ ordinario {uo non debet hic refpond:ru
< Et fuper hoo venit C. D, &c. Et petit
“ 1pfan ta clericum fibi liberariy
¢ fed ut fciatur pro quali eidem ordinario

¥ liberari debeat, inquiratur rei veritas per

“ patriam.” . Then a jury ex officio. was.

fummoned, by which if ‘it was fmuld.

?M‘d ..‘Mg**r.non a:::lpnb\lu. 1i
“ ro i p
‘ hbemr ordnum uoqum c
"d&w«ﬂu&,ﬂv&




, mponl wifdx&mn, bat tha gnvxlcgc of clcrgy was nevcrﬁ
thcm by our law : vide flat’ 21 Fac. (7).

< Again, tho the ordinary took himfelf to be lhc judge of the allow-
ﬂu:e of the clergy and of the purgation of the cletk, yet the king’s
courts took that courage to make the ordinary-but a miniftgr, and
th;wfclus _)udgcs of the allowance and difallowance of the clergy and

purganon ‘21 E.4.21. b 9E. 4 28.a.
- And fo the judges of the common law would oftentimes dcliver the
dp(k to the ordinary, but abfque purgatione, as where the clerk is
 attaint by outlawry or by judgment, or conviét by his own confeflion,
ot upon an appeal. Stamfs P. C. Lib. I1. cap. 49..3 H. 1. 12. a.
10 E. 3. Coron. 2471. Hob. Rep. 288, Searle & MWilliams, ot if he
;,pﬂc:e 4 notorious malefadtor, wide 10 E.3. C orrn. 247, or if he
8t beoogné't by verdi&t of counterfeiting the feal or coin at common
.+ law before the flatute of 25 E. 3. Lib. Park 18 E. §. Bertox’s cafe
t:ﬂ 1 “(*), ‘or if he be committed by record to the rdinary ab/zue

9 “purgatione. . Hob. ubi fupra.

And in thefe cafes, if the ordinary admxttcd hlm o his purgation,
¢ he was fincable for it as a great mifdemeanor, and the party deliverd
: by fuch purganon fhall be again committed to prifon, M. 34 &' 35

‘E.1 Rop. 59. Kane. B. R. the cafe of Hugk Forfkam deliverd by

A William Tefta, and another commiffionated from the pope (s ; and
: ’_ ﬂic ‘énhyf'lh fuch cafes is, liberatur ordinario tanquam clerics convicius
o ‘mlcgah;s ad falvo-cuftadiend’. periculo, quid incumbit §8¢. & inkibi-
tum ¢ft cidem ovdinario, né ad aliquam purgationem ipfius A B. procedat
;M”’” rege. umng[ulw, €0 quod pradicius A. B. pro feloniis ©e. utlega-
‘seft &e, H, 14.E. 3. B, R Rot, 19, Rex. S:gf Lond. The

' Qﬁvmn de Hemmyngefton cbgplam. But indeed, if the clerk had
 bad his clcrgy and were generally dehvml to tbe ordmary, he mxg‘xt

AL 75
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:i"\fhhm to make his purgﬁtmh, and upon ﬁgmﬁcation tﬂd‘eﬁ' ‘g

the ordinary into the chancery a writ fhould iffue to- the fhieriff

deliver unto the party fo purged all his goods and chattels {ezfed”\ﬁ) ,

the king’s hands upon that occafion, niff fugam fecerit cit othﬁmr.

F.N.B.66.a Andall this is to {lew, that whatfoever weight- the .

clergymen ldid upon their canons and their exemptions from the fe-
cular jurifdiGions, yet their canons or conftitutions; or prc’téxiﬁbhs
or claims of this kind were not binding here, nor fo taken farther
than either by aéls of parliament or the common' acceptation of thé
kingdom they were received, and therefore thefe privileges - =
received divers alterations dnd correions and reftriCtions by & o}
the temporal judges, as the occafion required.

LA

2 Hawk. P. C. ch. 33 per totam. 4 Black{, Com. ch. o8. ser tot, See lndcx to -

Fofter. Tit. Clergy. Bum. Tite Clergy. . 2. Beuefit of
liams, 43g==;504.

lergy. 3. Pecre Wllq.

,v».#
?
§

CHAP. XLV, : ~

In what offenfes clergy is allowable or not. | Lile

OW touching the offenfes, wherein clergy is or was aﬂowable,
and in what not.

There are thefe general rules, that have influence in _this %ﬁe ‘

dxfcourfe

. That in café of high treafon againft the king clergy wis. nevé}
allowable in this kingdom.

2. That at'common law in all cafes of felony or pefit treafon éle?g}
was allowable, excepting two. &

, That where a ftatute makes a néw felony, clergy is ncident

thereunto, unlefs it be fpecially taken away by aéls'of parhamamﬂ o

but w'heu it make:u new treafon, "thﬂ’e is no clergy.

Upon thefe generals much of the fuccegling bx}ﬁncf!of thic" g ot

ter, and fome Lhif follow will be built.
L As to'the firft me&mygenmnymn’wes
clergy was noyer allo
' And thu sed t

Tamah

fition w“n‘ll Be confiderd two' ways. 1. '}m&e
common lﬁ\v M; 3 _‘ @ﬁé’ﬁaﬁlﬁofzgl 3. {H’cdiﬁ“ﬁ&"f.

ﬁothﬁoodaﬁcr ? o y i

UYL, TT‘",
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The ftatute of 25 E. 3. for the clergy was made in the parij#fnent

.held in Hill. 25 E. 3 which was in the fame parliament, wherein
the ftatute of declaration of treafon is made, commonly called the
T flatute of purveyance. %

- By this ftatute pro clero cap.®t. it is cna&cd “ That all manner of
[331] “ clerks, as well fecular as religious, which fhall be from
i ¢ henceforth convi@ before fecular judges for any treafons
% or felonies touching other perfons than the king himfelf or his
“ royal majefty, fhall from henceforth have and enjoy the privilege

. of holy church, and fhall be without impeachment or delay de-
¢ liverd to the ordinaries demanding them, and upon this the arch-
¢ bithop promifeth, that upon the punifhment and fafe keeping of
“Sfuch clerks offenders, ugxch {hall be deliverd to the ordinaries, he

¥ fhall thereof make a convenient ordinance, whereby they fhall be

7% fafely kept and duly punifhed, fo that no clerk fhall take courage

'* offend for default of correction. )

" At the fame parliament it was declared what was treafon, and a-
mong the reft counterfeiting the great or privy feal, or the king’s coin
is declared treafon, and put in the fame rank with compaffing the
king’s death or levying of war, and it is thereby enacted, ** That no
“ other offenfes, than what are therein deelared, be treafon till de-
“ elared by parliament.

Before this ftatute there were two forts of treafons, that concerned
the king, one was of a greater note, and another of a lefs note.

Thofe of the greater note were confpiring the king's death, levying
of war againfi theking, adhering to his enemies, and two others, that
are fince abrogated by the ftatute of 25 E. 3. which came urder
the general and obfcure names of fedition, and accroaching of royal

power.

- In any of thefe a party conviét had not his clergy at common law,
this appears by the judgment cited in the former chapter (a). T.
21 E. 3. B.R. Rot. 23. Rex. .

_ = But there were other treafons, that concerned the king, which were
of an inferior note, namel§ counterfeiting the feal and counterfeiting the
coin and thefe, (the latter efpecially,) had only judgment as in cafe of
petit treafon, namely to be drawn and hanged.

- And it feems before the ftatute of 25 E. 3. de )ndxmmbn: clergy
was allowd in both cafes, uq;peanbydud&\hokofﬂ 3. B.R.

| )& . (a}p-;u. Wlaﬁ.

g

.
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uﬂc Clargy, placito ultimo, and the judgment in parlmnent of ISE. 1.
in Berton’s cafe, who being convit for counterfeiting the king’s: fe:l
had his clmgy, but tradatur ordinario fine purgatione (b). okl

But now a$ to the fatute of 25 E. 3. pro clers, and the ftatute of
25 E. 3. at the fame parliament de pr&¥itionibus laying them both to~
gether in all cafes of treafon touching the king'him{elf or his royal
majefty clergy is wholly taken away, and-in all other cafes of treafon
or felony clergy is allowd; and confequently in murder, robbery,
petit treafon clergy is fettled by this aét of parliament.

But whatfoever is declared treafon againft the king by the ﬂ'atutc
of 25 E. 3. de proditionibus, as well counterfeiting the feal or the
money of the kingdom, as any other treafon therein declared, is
wholly exempted from clergy. 19 H. 6. 47. b. Stamf. P. C. Lib:
1. cap. 42. fol. 124. a. M. 31 E. 3. coram rege Rot. 18. Rex, in_
dorfo, Bucks, cafus abbatis de MufJenden (c) pro refecatione & fa[/‘ -
featione legalis monete, 24 H. 8. Spelman’s Rep. accordant an_’mdg:.
2 Co. Inflit. 635, 636. fuper Artic’ cleri.

So that at this day in all cafes of high treafon, whether thofe de-
clared by the ftatute of 25 E. 3. de proditionibus, or any other trea~
fons newly enacted fince, the privilege of clergy is wholly taken away ;
and, (which is the fecond propoﬁtlon above mentiond.) ®

II. In all felonies, that were at common law before the ftatute of
25 E. 3. pro clero, and in all cafes of petit treafun by that ﬁatune the
privilege of clergy is reftored and fettled.

And therefore in all fuch felonies or pe*it treafons, wblch were
fuch at the time of the ftatute of 25 E. 3. cap. 4. pro clero clergy is
allowable, unlefs in fuch cafes where it is taken away by fubfequent
alts of parliament, and fo far forth only as the fame is fo hken
away "
But in what cafes fubfequent acts of parliament have taken away
clergy, where at the time of the ftatute of 25 E. 3. it was anwaHe. '
fhall be the bufinefs of the next chapter. v 3%

But yet there fcem to be two felonies, where olergy was —
not aﬂawablq notwithfianding this a&, uMy ogrtam alls, [ 33 L
that by mterpl’cttmﬁhw me holhie a&s, whxch was. ﬁ)e

amae a al r 5 AT Parﬂ. 216,
’ 35: l&%} *'.S’:.if: _m % ; (U t 2 *
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" inthe kmga ‘bench about 7 Car. 1. viz. \. Infidiate wanm.{a:
populatio agrorum. 2. Wilful burning of houies. ;

1. Concerning the former of thefe it appears, that in/idiatores via-
rum and depopulatores agrorum were oufted of their cleérgy notwith-
ftanding the ftatute of 25 E. 3¢ cap. 4. pro clers.

+ Rot. Parl. 4 H. 4 n. 30. there was a complaint in parliament by
the archbifhop of Canterbury and clergy, whereupon it was enacted,
that that general clanfe fhould be left out in indic¢tments and words
of the fame effect inferted, and that notwithftanding the indictment
carried the fame effe@, yet benefit of clergy fhould not be denied, as
appears at large by the ftatute of 4 H. 4. cap. 2.

2+ As touching wilful burning of houfes I have heard, as before,
that clergy was not allowable by the common law, but of this more
ﬁﬂly in the next chapter.

- Now touching facrilege. tho fome later fRatutes were made to ouft

! ‘nlergy in that crime, yet it feems at common law or at leaft after the
flatute of 25 E. 3. cap. 4. pro clero it was allowable, as appears 26
Affiz. 21, where it is agreed by the juftices, that a perfor: indi¢ted of
robbing a chapel and breaking a church fhould have his clergy ; but
it feems, it was with this difference, that if the ordinary refufed him,
as he might, he fhould not have his clergy. 20 E. 2. Coron. 283.
Stamf. P.C. 123, 124, but otherwife the court would allow it him.
26 dﬁz 21.

See the references at the end of Ch. XLIV. ante,

{334] CHAP. XLVI

%ere and in what offenes, that where capztal at common law, clergy
is taken away in part or in all by als of parliament fubfequent 10
s ’%E 8. andﬁrfafpouttreafon. e

HAVE befom declared whax upml oﬂ'enfa mempt from'

A& clergy at at common law, and haw the law ftood ‘in relation there-
hpforelndby the ftatute of 25 E. 3. and have there fettled it,
.f %mgnh;lymanml offenfes, except treafons, which touch the
k:a‘,thcoﬂ'cnder‘tobnwthcpﬂymofmmrgy. _ ,
T : But
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But.aa touching treafons, thnt touch the king, by vmnenf the
common law and the declaration of that ftatute the benefit or pﬂ!lm.
lege of clergy is not allowable, neither is there any ftatute, that hath
altered the 12w in that point of treafon, but it flands fill excluded
from the privilege of clergy. ° :

But as to petit treafon and fclonies fubfequent ftatutes have made
great alterations as to the point of clergy from what was declared by
the ftatute of 25 E. 3. cap 4. pro clero.

The mqn’v therefore touching the alterations made by fubfequent
ftatutes in point of petit ticafon and felony may be confiderd in dn
mcthod.

. What alterations have been made by aéts of parlmment in
rel:mon to new felonies made by alts of parhammt fince 25 E. 3.
And

2. What alterations have been made in fuch offenfes, as were petit
treafon or felony at the time of the making of that flatute.

I. As to the former of thefe this general rule holds, that if an u&
of parliament make a felony, and doth not take away clergy 1 o
in exprefs words, in all thofe cafes clergy is allowable. (335

And if it doth make a felony and takes away clergy not generally,
but in fuch or fuch cafes, regylarly in other cafes clergy is allowable, '
as if it takes away clergy in cafe the partv be conviéted by vwdﬁ
yet he thall have his clergy, if he ftand mute. "

But if it enaéls generally, that it {lsall be felony without bencfit of
clergy, or that he fhall fuffer as in cafe of felony without benefit of
clergy, this excludes it in all circumftances, and to all intents; and
becaufe I have before in the particular enumeration of felonies by aék
of parliament taken notice all along what are excluded of clergy and
what not, I fhall difmifs that part of the inquiry referring myfelf to*
the feveral aéts of parliament, that enaét the felonies themfelves ; tnd
{hall proceed (o the fecond part of the inquiry.

I. Therefore as to thofc felonies, that were fueh at thl time ofﬂw

ftatute of 25 E 3. cap. 4. pro clero. . Y
1 Mﬁrﬁdeﬁv-'bme general poﬁum nld then procaed‘tg,u
particular felonies themfelves. ; Vit 3

EE Thanﬁsu:tne&rmn,lhtwhﬁfoevapemmufonmfdﬁy‘“
there was at the time of the making of that flatute, it was within the
privilege of clergy by fo: &&uﬂumshﬁ,w" q
Ibgvememlondmdleh#m »' 4 i" o 258

% -in‘

3B




335 HISTORIA PLACITORUM CORONZ:

2. That therefore all foch petit treafons and felonies are at this
day within clergy, unlefs where it is oufted by fubfequent ftatutes

" now in force.

(% 3. That where any ftatute fubfequent to 25 E. 3. cap. 4. hath
oufted clergy in any of thofe felonies, it is only fo far oufted, and
only in fuch cafes and as to fuch perfons as are exprefly comprifed
within fuch ftatutes, for in favorem vite & privilegii clericalis fuch
flatutes are conftrued literally and ftrictly.

And therefore, if clergy be oufted as to the principal, it%is not oufted
as to the acceffary ; if as to the acceffary before, it is not extended to

the acceffary after ;' if where the prifoner is convi&t by ver-

[ ] diét, it holds not as to a conviction by confeffion, nor as to

an attainder by outlawry, ner to a ftanding mute, as we fhall fee in
the fubfequent inftances.

4. That in all cafes, where a fubfequent act of parlxamcnt oufteth
clergy in cafe of any felony, the indi¢tment muft precifely bring the
party within the cafe of the ftatute, otherwife, altho poffibly the fact

" itfelf be within the ftatute, and it may fo appear upon the evidence,
yet if it be not fo alledged in the indiCtment, the party, tho conviét,
fhall have his clergy. Stamf. P. €. fol 130. a. Dy. 99. u. 183. &.
224. b. 261. a.

" 5. Altho the cafe be fo laid in thc mdu&mcnt, that it comes with-
in the ftatute to exempt the prifoner from clergy, yet if upon the evi-
dence it fall out that, tho it be a felony, yet it is not fo qualified, as
Iaid in the indi@ment, the jury ought to find him guilty of the felony

. fimply, but not as to the manner laid in the indiGtment, (as for in-

~ ftance guilty of the felony, but not of the robbery, or notof the
breaking of the houfe,) and thereupon the prifoner fhall be admitted

Mo his clergy ; and this is commonly done.

" And now 1 come to the particular offenfes, wherein clergy is taken
away from fuch felonies, where by the common law and the &utute
" of 25 E. 3. cap. 4. it was allowable.
elomeAnd thofe offenfes are thefe that falfow. i ian
~1 Petit treafon, 2. Murder. 3. Manflaughter. 4. Rape. 8.
) Robbery 6. Burglary. 7. Larciny of feveral kinds an&d%greca.
T And I Ihall now purfuc thcm in the fame mder. aa thev are fct




! husplam. tlntaﬁertheﬁamteof 25 E. 3, ¢ap. 4. clergyvﬁno
be allowd until 12 H. 7. cap. 7. & 23 H. 8. cap. 1. e
"The firft ftatute, that oufted clergy generally in petit treafon, was
that of 12 H.%7. cap. 7. which yet extended but to conviction or at=

tainder, and only to the principal not te the acceffary.
By the {tatute of 23 H. 8. cap. 1. it is enacted, “ That no :
« perfon, which fhall be found guilty after the laws of the (337]

‘.

-

land for any manner of petit treafon, or wilful murder of malice pre-
« penfed, or for robbing any churches, chapels, or other holy places, or
“ for robbing any perfon or perfons in their dwelling houfe or dwelling
¢ place, the owner or dweller of the fame houfe, his wife, children,
“ or fervants then being withia, and put in fear or dread by the fame,
¢ or for robbing any perfon or perfons in or near the highways, or
“ for wilful burning of any dwelling houfes or barns, wherein any "
¢ corn or grain fhall happen to be, nor any perfon found guilty of
¢ any abetment,sprocurement, helping, maintaining or counfelling of
or to any fuch petit treafons, murders or felonies {hall from hence-
¢ forth be admitted to. the benefit of clergy, except clerks in holy
orders, viz. in the order of fubdeacon or above; and that fuch
perfons in orders conviét of thofe offenfes fhall be delivered to
the ordinary, but fhall remain in prifon without purgation, unlefs.
he become bound by recognifance before the king’s juftices,
«« where he was convit, with two fufficient fureties for his good
¢ behaviour.
“ Perfons attaint by Judgment upon confeffion, outlawry, or veﬂh&
* admitted to clergy to remain in prifon without purgation.
“ Clerks convic, and upon their clergy allowd deliverd to the ordi-'
“ nary may be degraded, and then fent into the king’s bench by the
“ ordinary to receive judgment upon their conviction, and the juftices
“ having the record before them fhall give Judgment upon fuch con- :
“ yiction, as'if had not had clergy. - ‘
This a&, tho temporary, was continued by the ftatute of 28 H 8.
cap. 1s andmndemerual by 32 H. 8. cap. 3. and by the fame
perfonug ordﬁrlang put into the fame condition,”as other perfoa
not in orders, mmnmng this fRatute of 23 H. 8. cap. 1. orgs
H.8.cap. 3. o ] m :
Thnﬂhwu:of.zs H § as to sll thde crimes cxtended to principals

‘

‘

- - »
- - - - =
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" But yet it extended to exclude principals and acceffaries Jefore, only
in cafes where they were found guilty after duc courfe of law, viz.
by verdi@ or confeflion, &'c. and extended not to ftanding mute, &.
. And therefore by the flatute of 25 H. 8. cap. 3. it is enalled, “ That

“ every perfon that fhall be %ndicted of petit treafon, wilful burning

“ of houfes, murder, robbery, or burglary, or other felony according
¢ to the tenor or meaning of the faid ftatute of 23 H. 8. and there-
¢ upon arraigned do ftand mute of malice or froward mind, or chal-
“ Jenge peremptorily above the number of twenty, or do not anfwer
“ dire@ly to the indi¢tment and felony, whereof he fhall be ar-
“ raigned, fhall be excluded from clergy in like manner, as if he had
¢ pleaded to the offenfe and been found guilty according to the laws
* of the land.
And provides, * That if any perfon be indi¢ted in a foreign county
for ftealing of goods in another connty, and be found guilty, ftand
“ mute, challenge above twenty peremptorily, orwill not directly
¢ anfwer, he fhall be excluded from clergy, as he fhculd have been,
¢ if he had been arraigned for the robberies or burglaries in the
¢ fame fhire where they were done, if by examination it fhall ap-
¢ pear to the juftices, that he had been indifted and arraigned in
¢ the county where the burglary was done, he fhould have been ex-
“ cluded from his clergy by the faid ftatute, had- he been found
¢ guilty there.

“T'his ftatute was but temporary, becaufe bottomed upon the ftatute
of 23 H. 8. cap. . that was but temporary, but by the ftatute of 28
H. 8. cap. 1. was continued till the laft day of the next' parhamcnt,
and by the ftatute of 32 H. 8. cap. 3. made perpetual.

- But hitherto in this cafe of petit treafon, (and indeed generally in
»vdl thefe cafes of the ftatute of 23 H. 8.) there were thefe defects.

1. That as to the principal the flatute of 23 H. 8. cap. 1. did ex-
‘tend to appeals, as well as indiCtments for the offenfes deferibed in
that ftatute, and if they were found guilty by verdi&t or confeffion,
S~ a3 ] the appellee and acceffary before were excluded of clergy, but

ftatute of 25 H. 8. cap. 3. extended only to indicments, and
ﬁercfore an' appellec ftanding mute, &e. was to hiv&lmvclergy in
ﬂlecafesofﬂmﬁatuteofst 8. cap. 3. Again, =
- 2 Neither of thefe flatutes extend, where the party is outlawd for

-

-
-~




RIA PLACITORUM ookom; 59

9. As the law was then taken, challenging above twenty had been
a conviction, or at lealt had put the party to his penance; but that
1 may obferve it once for all, now that claufe of challenging above
twenty mentignd in the ftatute of 25 H. 8. and other ftatutes here-
after mentiond imports nothing as to _the point of clergy, for his
challenge is over-ruled and he put upon the jury, as hath been before
obferved (¥).

But becaufe the ftatute of 1 & 2 P. &' M. cap. 10. in cafe of petit
treafon reftores the peremptory challenge of thirty . five, it fhould feem,
that if he challenge peremptorily above thirty-five, he fhall have the
benefit of his clergy, for it is now become cafus omiffus.

And therefore by the ftatute of 4 & 5 P, & M. cap, 4. If
“ any fhould malitionfly command, hire or counfel any to commit
“ petit treafon, wilful murder, or to do any robbery in any dwelling
“¢ houfe or houfes, or to do any robbery in ornear the highway, or
* to burn any dwelling houfe or any part thereof, or any barn then
“ having any corn or grain in the fame, then every fuch offender,
“ 1. Being outlawd for the fame, or 2. Arraigned and found guilty
* by order of law, or 8. Otherwife lawfully convi&t or attaint of
“ the fame, or 4. Who fhall ftand mute of malice or froward mind,
“ or 5. Shall pcremptonly challenge above twenty perfons, or (i,
“ Will not dire@ly anfwer, is oufted of his clergy.

But nota, every indi@ment to oult the acceffary before of his dern
muft run malitios¢, otherwife he fhall have his clergy. 2 Eliz, p;
183, &.

But now by the ﬂatutc of 1 E, 6. cap. 12. itis enacted, ° Thlt
“ no perfon, that hath been, or fhall be in due form of lam munt
“ or convict of murder of m;hcc prepenfed, or of poifoning. [3 4‘3}
“ of malice prepenfed, or breaking any houfe by day or by
“ night, any perfon being then in the houfe, where the fame break-
“ ing an}ue %mqu ’ a.nd thcreby put in fear or dread, or of or.

-

““ for robbing any
“ feloniou orf

i « yaking d “of mx p;n(h ehurch
“ or being indicted 1p “é ofany of dfe
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¢ fhall be admn!ed to have the privilege of clergy or fan€tuary, but
« fhall be put from the fame, and that all perfons in ‘all other cafes
 of felony, other than fuch as are before mentiond, which fhall be
« arraigned or found guilty upon their arraignment, ordhall not con-
% fefs the fame, or ftand mutc, or will not diretly anfwer, fhall have
“ and enjoy the benefit of clergy and fan&tuary, as they might have
* had before the 24th of April 1 H. 8.

. 'This ftatute doth not reftore clergy to the orincipal in cafe of petit
treafon, but leaves the law in relation thereunto, as it ftood before,
and upon the ftatutes of 23 &' 25 H. 8. tho there be no word of petit
treafon, for if the opinion of /Valfi and wmy lord Dyer M. 6 & 7 Eliz.
Dy.'235. a. be law, viz. that a general pardon of all offenfes except
murder, doth not except petit treafon, and fo petit treafon comes not’
within the expreflion of felony, then the claufe, that in all other cafes
of felony clergy fhall be atlowd, doth not extend to allow clergy in
petit treafon.

But if that opinion be not law ( @), (asT think it is not) then the
exclufion of clergy from murder by this ftatute excludes it allo in
petit treafon.

But if it did not, yet it does not reﬁorc clcrgy in petit treafon to the

- o principal (‘4), ‘where found guilty or attaint, becaule before
134 u 1 H. 8. clergy was takcn awa t af from ' the'
y in petit tre on from the

priticipal by 12 H. 7. cap. 7.

- Again, by the ftatute of 5 & 6.E. 6. taking notice, that by the’
a&t of 1 E. 6. the a& of 25 H. 8. ¢ap. 3. touching robbers and burg-
lars arraigned in a foreign county, and oufting them of clergy by ex-
amination ftands repeald, whereby offenders were much emboldened,

,at is enafted, * That the faid a@ made in the 25th year of King
 H. 8. touching the putting fuch offenders from their clergy, [and

. ewery article, claufle and {entence comnmed m thc ﬁmc touching

¢ “ clergy] fhall from henceforth touchmg fach oﬂ'&n ' ,ﬂom ‘hence-
« forth t be comumitted o done ftand, rempm ap@ in ﬁm ﬂfngth’

b 8 ‘N' r / \;. : : ,‘,, : i . : ‘:7.1‘- :
~;-,m,...;~;.£:...g;:m’.zt pet) b e fcopeofaur suter's g
| -"-‘Nw 5- s mox reflor G 401 o
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Now upon this a&t of 5 Ei 6. cap. 10, it hath been taken, that no,
only the claufe of the act of 25 H. 8. cap. 8. touching foreign felo=
nies oufted of clergy upon examination, but the whole a&t of 25 H. 8.
cap. 3. is re- c-na(‘ted and upon that account wilful burning ftands by
virte “of that att oufted of clergy, becaufe oufted of clergy by 23
& 25 H. 8. tho no mention be made thereof in the ftatute of 1 E. 6. |
and accordingly refolved 11 Co. Rep. 33. Alexander Poulter’s cafe,
de quo infra.

Upon the whole matter it feems plain, that at this day in relatwn
to petit treafon the law ftands thus. ’

1. The principal convié by verdict or confeffion is oufled of clcrgy
by 23 H. 8. cap. 1. both in appeals and indi¢tments.

2. The principal ftanding mute, or not dire&tly anfwering is oufted’
of clergy by 25 H. 8. cap. 3. in cafes of indi¢tment, but not in cafe
of an appeal ; and the ftatute of 1 E. 6. cap. 12. doth not alter the
cafe as to the prmcnpal in petit treafon. :

3. Yet I fee lo provifion to ouft clergy of a clerk attaint of petit
treafon by outlawry, but that he may claim his clergy and be deliverd
to the ordinary, as a clerk attaint without purgation, for this :
is not provided for, as it feems by thefe ftatutes. [3 2]

4. But in my opinion the ftatute of 1 E. 6. cap. 12. taking away
clergy from perfons attaint, as well as from perfons convict of murdu"
doth extend to petit treafon, which is in trmth murder, and confe-
quently a perfon outlawd of petit treafon, tho not by the ftatutes of
23 or 25 H. 8. yet the ftatute of 1 E. 6. is cxempt from clergy unda
the name of wilful murder (¢ . o

And the ftatute of 4 & 5 P. & M. cap. 4. taking away clerg
from acceffary before in cafe of petit treafon, where attainted by out- .
lawry, had committed a great piece of abfurdity in putting the accef#
fary in a worfe cale than the principal, unlefs the law had been
taken, ;hatﬂaeﬁatmeofl E. 6. cap. 12. had taken it away from the
principal in dltlib c,‘.afe of outlawry, which is an attaipder in law.

5. As to the acceffary before.the fat, he is oufted of clergy
allthequ entior bytbcfhmeoutfu’ & M. cap. 4
mdfodné% a ﬁluday,bnntmuﬂbehi&malwua..gm
Dy. 183. 5. ; . .

B

o hatip: mi&b Yerdi@ or contell
it takes it wluehewn!mufvm'
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6. Bntthcwceﬁtya&aubcfa& hath his clergy in all cafes in
ppetit treafon, for no ftatute takes it from him.

I have been the lcmger in this, becaufe it was neceflary to take
noficé of the feries of all the ftatutes, and to difintangle them, and it
will ferve for the briefer colle&‘xon of what follows in other cafes.

See the references at the end of ch, XLIV. ante.

f343] CH AP XLVIL

: Gam{rning the alteration made by [everal fatutes iw‘cafcs of murder,
manflaughter, rape, and wilful burning of houfes or barns with

0T R y

I, Y Shall briefly confider how the privilege of clergy ftands as to
murder, and therein. :
1. At the common law, and by the ftatute of 25 E. 3. cap. 4. clergy
was to be allowed as well in murder, as any other felony.
2. Tho there were fome particular ftatutes, that in particular cafes
. took away clergy in cafe of heinous murders (¥), yet the firft general
law, that took away clergy in cafe of wilful murder ex malitid praco-
gitatd generally was 23 H. 8. ¢ap. 1. which extended only to a con-
viction by verdi or confeffion, and included acceffasies before, and
extended to appeals. as well as indictments.
£ 8y et ﬁatute of 25 H. 8. cap. 3. extended ‘only to indi€tments but
not to appuls, to principals and not to acceffaries before or after.
& 4 But the ftatute of 1 E. 6. cap. 12. took away clergy from prin-
S !p murder inall cafes, viz. conv‘x&wn by va‘th& or cqnfeﬂion,
' by ouxlawry or otherwife, flandi ,gnutgyel,mn diretly
lﬁfwcrmg,(c}, but this fratute of 1 £.6. extended not to acceflaries
/ m‘s 5. By the fatute of 4 89 5 P & M. ca
e ¢ “M.y Mm“ ok







t to ﬁandmg mute or not dire&ly anfwering, foﬂhereis 1o con-
_ m&xon in that cafe, and {o it feems as to an oqdawry (c).

L As to rape, by the fatute of 18 Elix. cgp. 1. If dnyman be

convict thereof {by verdi&t or confeffion, or be butlawd for the fame,

be is excluded of clergy, but this a& extends not to a ftanding mute
ot not dire@ly anfwering, for this is cafus omiffus (d), and he fhall
‘bave his clergy 11 Co. Rep. 35. b. Poulter’s cafe.

But at this day in all cafes challenging aboye twenty makes nothing
either for or againft clergy, for the party fhall-not be put to his penance
nor be convi¢t thereupon, but only his challenge fhall be over-ruled

d he put upon his trial, as hath been before obferved (1‘)’ and there-

W@ the claofe in theact of pm:hamentouﬁihg clergy, where he chal-
lengeth above: twenty, of the not mentioning of that claufe makes no-
t’mng; at this dayone way of ‘another as to the point of clergy.

But neither acceffaries before or ufm' a.!‘Q afon this ftatute exempt
from the privilege of clergy. ¢ a0 ry

IV: As to the cafe of wi fuI bummg. s

Tt ftands now a fettled point, -that if the prmc:pal be cm‘m& by ver-
dit or confeffion, or ftand mutc, orwill not directly-anfwer, he fhall
not have his clergy, this is the point refolved 11 Co, Rip. 35. a.
Paﬂlms cale, and thc conﬂ:ant practice is, and zlwd;ys hath bccu
I&driﬁngly. i n
: [ ] A‘ndlheﬂamteo,ﬂn&fs? G’M cap. 4. ﬁrongypmch

: 3 the law to be fo, for clergy is taken away from the acceffary

before, and it were a ftrange overfight, if an act of parliament fhould
~excmpt the acceffary from clergy in- this ca.Te. and yet tbe prmupal
ﬂmuld have the benefit of it.

flh&mhxchcaufed the doubt was the ftatute of 1 E. 6. cap 12.
uﬂ@:ﬁ it enumerates all ‘the offenfes, which were then to be exempt
from ‘clergy, and mentions not the cafe afmhpmhg m&m&s,
“ That in all other cafes. aff«;tong@c__ nders fhal

d:quhmidhmmd, LH 8&”: ‘,"’,”""

vdodfo:hu!coi
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1. ﬂmﬂﬁma“muﬁf; ibat even by thﬁcbm:anw'f" 0
! H. 8. wasexempt from clergy, being an a& of hoftility, and this T
remember was given by Ney attorney general :bent 8 Car: 1. but pof-
fibly thihmybe doubtful as to the fadt, whether af common law clergy
were not allowable npon this oﬁ'enfe, and if it were not, yet it is a
greater doubt, whether that law were not altered by the adt of 25 E.
3. cap. 4 pro clero, wherein clergy was feetled in all «cafes, except
treafons or felonies, that touch the king or his toyal ’d?gmty ¥

‘2. Others have agreed, that clergy was t&entwag in thefe cafes
of wilful burning by the flatutes of 23 H. 8. cap. Loand 25 H. 8. <ap.
3. and confequently this offenfe not being emimerated in the flatate of
1 E. 6. cap. m.ﬁbyxwgdneﬁ!eondmgdmﬁ of that flatute ref
tored to the benefit of clergy: ‘Butthen ihryr{xmk. ‘that By the ftatute
of?ﬂ‘ﬁt*ﬁs Mﬂ}‘&é fratute of 25 H. 8. cap. v is wholly re-
vived, @ now the i'ephf of’ﬂ:e’ e:eem;mon of clergy in
cafe of wilful S&!ﬁmﬁs‘fepbnm B'y"l‘he revival of the ftatute of 25 H.
8. cap. &By :heﬁxbw{kmofov 6 E. 6.-cap. 10. and thereby
: in cafe of wilful burning is again eﬂblifhed :

tﬂl_ny’dxﬁcn!tﬁb 1. It feems by the =

wnmefcm” &a» camble and the ftriét penning of theu _
bodybi«thii&”oﬂﬂ 6 E. 6. cap. 10. that that ack revived
much of the ak of 25 H. 8. ¢ap. 3. as concerns the oufting of fclons
of their clérgy upon mmmancn, where robberics or burglaries. were
cdmﬁnerﬁﬁfd@qcmuuu 2. Aggin, the ftatute of 25 H. 8. took
away cler’gy from wilful burning, only in cafes of m&&mun and
that only where the prifoner ftands mute, anfwers not mmy,, ot
chﬂleog&aboutwenty, bu the oulting qfahmgy pnca{eof \ppes
n#ﬂ!vh\di&mmmémn&onby verdi& gt feflion fto
vﬂﬁ&!ﬁ"bf m‘H 8 tg‘
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he fbonld havc.been ou&ed of his clcrgy by the ﬂa&um of :23: W
capy 1. the juftices of the county of B. fhall ouft him of his clergy in.
the county of B. ‘whether he be conyicted, ftand mute, challenges‘
above twenty, oranfwers not dire@ly.® ¥ 44 .

And tho this claufe bé repealed: by the ftatate. of 1 E. 6, ]
cap. 12, it is again ‘revived by 5 & 6 E. 6. ~cap. 10. and [349 :
ftands now in force as to all robberies, where the party, if conw& is

to be oufted of his clergy by the ftatute of 23 H. 8. cap. 1. ;
© But it extends not to any felony, where clergyis auﬁed by any‘
ftatute after 25 H 8. Go. PG, cap 50.p 115. Sumf 2.6 fd 12$."

a. {*). :

If 4. commits a robbery near the Iughway in thc coxmty of ,& and
takes away but to the value of 64. yet if indicted for robbery in the
county of B. he fhall have judgment of death without benefit of
clergy, but if hescarry thofe goods into the county of C. and there is
indicted and pleads, ‘and the jury find him guilty to the value of 64,
tho upon the cvidence it.appears that it was a robbery in the cqnnty
of B. vet"he'fhall not have judgment of death, becaufe as it now
ftands, it is but perit larceny (‘@ ), where the prifoner is not to have
his clergy but to be whipt, and the examination given by the fatute
of 25 H. 8.is only to ouft clergy, where dcmanda.ble M. 31 Ehz
Mosre’s Rep. n. 389 p. 550,

1f a man be indited for a robbery in vid regid (1), or m alth wj,
or in altd wid regia, and be conviét, he thall be ouftcd.of his, clerg
by the ftatute of 23 H. 8. but if it be laid to be in i vid regid pedefiri
ducent’ de- London ad Iflington, tho he be conviét, he {hall haw his
dctgy, adjudged 38 . 8. Momes Rep. n.16.p. 5. , Ay

But in that cafe it might have been  laid propé altam viem rcg:m
and he fhould ba.vc been ouft of his clcrgy, for the words of the
ftatute arexn,nrmghqblghm e \

“man be ol he&.‘mﬁk. nut Taamc.r, or other ubhc mgr
dy of a county, this s wmbbery upon ngm =
be fi ku@ in i'the mmnmm, dnd, the party {hall be

”;') Vide Par 1. o 518 Bat by 3
@M. m,...me' clauleas
astoall felonies, wheiein
by that or any other flatute.
(‘J m ml.' 536. L
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ave his de;gy,’ mdy, whm‘cm s g mdomei&
@ by bml;,” itis not true of ghc former, for qmbmy ﬁ an atmder.
and tho %3 I—I.,a. o 25 H 8. {pelk pmher ag lay
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3. Robbing in the hoqu\m tent, the owner, his wife, qrfcw
being in the houfe, tho not bcmg«m;t nic&r‘a PR :

4. Robbing a houfe, and no pcr[og bemg tly'_gn

As to, thefe in their order. 3

L. Robbing any perfén in his dwelhng houfc or dwcllmg placc,‘
the owner or dwdler, bis. wife, children, or (crvants hcmg within the |
famgmn in fear or dread by the fame. .

By the,ftatute of 23 H. 8. cap, 1. as wellin an apgal as an indi&-
ment, (b& pmk:xpal and acceﬁ'a.ry before the fa.& are ouﬁcd of clergy
in two cafes, namely, -

‘L. If convilt by verdidt... 2. If convi@ by coafemg '

. By the flatute of 25 H..8. cap. 3. there is farther provnﬁqn madc,‘
but only in cafe of indiétment, .not of appca.l. and only agamﬁ the:
principal, but not the acceffary before or gfur, wiz. 1. If the pringi-
pal ftand mute of ‘malice or froward mind. "2, i{' he challenge above
twenty peremptorily. < 3. If he will qotﬁ;rc;'ﬂy anfwer.

There is farther provlﬁon made for quﬁmg of clergy, whcrn rob-
bers of houfes carty the goods into another county and be there in-
diéted of larciny,-if upon cxamination they fhould be oufted of cler-
gy, had they been nuh&ed in the firft county ; but, as hath bccn
before obferved, ©

1. This oufting of clcrgy by exammanon ina forcxgn county refers
only to fuch robbery, as by the ftatute of 23 H. 8, cap. 1. is oufted
of clergy, namely, where the owner, his wxfe, chlldten, or fqrvanu
are then in the houfe and put in fcar, not to fuch robberies, as by a&p
of paﬂxpau;m made fince are put out of clergy:: 2. In cafe of an ar-
raignment in a fomgn county, if the: goodl prove to be bm Of ,_g’h
qhgqf 124; here is no clergy to be demanded oraallow;h bemg lmt
petit larciny, and :!;enforc no ouﬁmg of clergy. by cxm(\qagwn.

Dartty ol () was indiced in Sl for fealing goods,
upon the W w xga,{hcbmk@ﬁ.hqu'& in Kent, 5
fqnpd the Eoo‘da to be of th;

fem~wiibe
’ﬁ ay 33&% tig (hxy‘m

x.~ 3
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- “to robberies where defgy ifu’ken ‘away by 23 H. 8. but if it had

b

13

been with 4 putting in fear, fo that in cafe of 2 man he fhould have
been cufted of his clergy, it deferves conﬁdcraﬁon, whether the wo-
man, if under 10s. fhould have been oufted of rhe’ benefit of the fta-
tute of 21 Fac. ‘cap. 6. by efamination, tho ongmally it were 2
burglary and robbery.  Sed de hoc infra.

But thefe ftatutes did not extend to any fuch ;robbery, wherc i

There was no putting in fear. 2. Where the owner, his wife, “chil-
dren or fervants were not in the houfe, but only a ftranger were there
and put in fear. 3. Neither did they extend to one attaint by out-
lawry or battle, ' 4. The ftatute of 25 H. 8. extended not to ap-
peals. '
As to the acceffaries before the fa, by the ftatute of 4 &' 5 P. &
M. cap. 4. it is enalted, « That if any. fhall command, hire, o
¢ counfel any perfon to do any robbery in any dwelling houfe or
* houfes, they fhall be excluded from clergy in all cafts, viz. convi&t,
“ outlawd, ftanding mute, &'c.

Upon this ftatute thefe things are obfervable.

1. It requires an aQual robbing, viz. takmg away {ome goods’;
a bare breaking of the houfe is not fufficient. -

2. It extends to a robbing, without mentioning puz in_fear.

- 3. Itextends to outlawry, which 23 or'25 H. 8. extended not to.
" 4. It extends to appeals as well as indiCtments; but acceflary afier
are in o cafe excluded from clergy.

II. Robf)mg of any perfon by day or night, any perfon
[353] being then in the fame houfe, and put in fear or drcad
thereby. -

© By the ftatute of 1 E. 6. cap. 12. clergy is taken away in all cafes,
vi%. if he be ataaint by outlawry or otherwife, .conviét by verdict,
confcﬂion. or wager of battle, ftands mute; wmll ot dlrc&)y an-
} fver : And this as well in appeals as indi¢tments. -
T it mentions not perempwty challengefof abovc twenry,
nc:ther is it material for the reafon before gtm o

“But this ﬁagnte, ého it fpeaks generally of bmkmg &hou{c by day

_orby ‘night, hath had this conftrution u!w,aysaﬁowd, viZ,

If the breaking of the houfe be in themght, then it muft be fuch
Mag as amonnnto burglary, viz. with an intention to commit
;,idnny and thqn it ouﬁs clergy, xf :tbe with a pumng in fear.

If
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If it be a breaking the houfe in the day-time, then it muft be alfo.
2 breaking, as hath an actual robbery joined with it, andfthen if there

be a putting in fear alfo, the clergy is oufted in all the cafes mentiond -

in this ftatute, -
But in both cafes theré muft be a sputting in fear, otherwxfc thu
flatute ‘oufts not clergy.

This ftatute therefore hath made thefe additions to the ftatutes of

23 &' 25 H. 8. wiz. 1. It excmpts burglary from clergy, tho:there be-
no-robbery, if there be a putting in fear. 2. If there be a burglary
in the night, or robbery in the day committed in the houfe, and any
{tranger be then in the houfe and put in fear, it excludes from clesgy,
tho it be not the owner or any of his family 3. It excludes the prin-

cipal from clergy in all cafcs, where he is not excluded by any of
the two former ftatutes (4).

But again on the other ﬁde, it rcﬁorcs clcrgy to the acceffary be-

fore the fa&; tho convi@ by verdi& or confeffion, and repeals fo much
of the ftatute of 23 H. 8. as excludes the acceflary Jefore from clergy.
But as hath been faid, the ftatute of 4 & 5 P. && M. cap. 4.

takes off the clergy again from acceffaries where there is a (354]
robbery anda putting in fear, but not where thereis only a bnrgluy
with a putting in fear, butavithout robbery ; but acceffaries afm in
all cafes have their clergy. )

IT1. If any perfon be found guilty of robbimg any perfon in any
part of his dwelling houfe or dwelling ‘place, the owner or dweller
of 'the fame houfe, his wife, children, or fervants then being within
the fame, or in any other place within the precinét of the fame houfe
or place, fuch offender fhall not be admitted to his clergy, whether
fuch dweller ‘or owner, his wife or children then and there being
thall be fleeping or waking. 5 & 6 E. 6. cap.9..

And the fame provifion is made for excluding clergy, where a
perfon fhall commit a robbery in a2 booth or tent in any fairior mar-¢
ket, the owner, . his wife, chnldrcn or fcrvant being thenin the fame
booth ﬂeepmg cr wakmg. ) . o /ﬂ\ ‘

Upon this aét we are to obferve, : 3

1. There muft beyu aaual'brcakmg of thc houfc, fuch a break
ing as would ‘make 3 hurglin’ if commatted in. the mght, ai 'ra”
indi¢tment muft run gﬁmpr & intravit. dominum mauﬁmlm I 8

Vi fe f
iy m;:.mr.&%‘“ﬁv o, s w dnllerl

pra-

*
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this is & robbery:and breaking. the houfe. within this. fatute, a5 alfo
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And if nponkanc it fall’ out, :hautmm {lumght, or
that any perfon was in the houle at the time, or| that he ftole, but
broke not the houfe, he ﬂxall be found. _guilty of f fimple felony and
have his clergy, but not guilty according to the ftatute (e IA

But there néed 1ot either” in thiglcale, or upon che &arute

[35‘ ] of 5 & 6 E. 6. above-mentiend be' a formal. mention of a

vobbery, as is ufed in an indiGment for robbery fgom the perfon, for
fregit domum imports it.

3. It takes away clergy only from the prmcxpal and that only
wheresthe peifon is conviét by verdi&t, confeflion, or otherwife, and
thercfore excludes not clergy, where the party ftands mute, or is out-
: q (f "), or will not directly. anfwer, nor from the acceﬂ'ary 11 Co,
| k . 36. b. Poulter’s cafe. Vg st
% Q 4. If a ofan break the hounfe i the day-tlmc wwh ntent to fteal,

bu: fteals nothmg, this is no felony, but otherwife in cafe of breaking
the houfe in the night with intent to fteal, this is burglary 11'Co. Rep.
81. &, Poulter’s cafe.

If a man enter by the doors or windows open and fteal goods, this
excludes not clergy upon this ftatute, nor upon the ftatute of 5 &' 6
E. 6. eap. 9. for it. muft be fuch an aét to make a robbery within
either of thefe ftatutes, as would make a burglary, were it in the night ;
it muft be fregit & intravit.

And therefore the conftant ufe at Nm-gaza is, and always hath

'been.upon thefe ftatutes, that if a man enter the doors being open,
and breaks open a cheft and fteals goods to the value of 5s. this fhall
not ouft him of his clergy within this ftatute, or the ftatute of 5 &2
6E.6.¢c9.(g)

“But if a man enters an houfe the outward doors bemg open, and
whcn he is in the houfe, breaks open, or unlocks or tmlalcheth an
imward door and fteals goods out of the roomem ‘the value of 55. he

"\ fhall_be oufted of his clergy upon this ftatute, the fame being done
in the :kk ime no body being i in tbe honfe or if .he ﬁ:cak goods of
7 valy { that inward reom fo opuned by‘ﬂay or by nighr, the
owmofﬂwm?; his wife cilden, or feﬁmhwbung in the houle,

" () But thefe cd’u are now rovuled n‘ﬂlb tlhﬂ away from all wh
againlt by 10 & 11 W. 3 & xlz, ‘Ann a- mn. aflit, counfel, lme‘.'o:
bove-mentiond.  Vide Part 1. p, 564. in m?l?lﬂf ’ g ¥
m« art &y P 2
U)Th&a(amﬁmuhnmhyg-” Kclf‘g . f 53 544 § 4
U;W.&M.apg bywhwhihme g,

he
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he ﬁfarr b’é"*&aha%r his aergy, semgmaaana uyon tbe“mf
5€ 6 E6. cap. 9.

; ',: “'-Smx&/x}n s cafc (h ) tt Camﬁrzdgt aﬂifes d [ 3]
being mmﬁ&cd‘ upon the Jtatute of 39 Eliz. it » is found by 35
fpecial verdi&, that 4. bire king int oufe vday, no body being in:
the heufe, and breakmg open a chamber-door and a cheft, took out
goods to the value of 5 5. and laid them on theoﬂoor, and before he could
carry them out of the houfe was taken : By the advice of all the judges
of England he was oufted of his clergy upon this ftatute, for the taking
them out of the cheft was felony, and the ftatute doth not alter the
fckmy, but excludes from ctergv, “if it were done in the hod&, anﬂ
of the value of 5. and none in the houfe.

Trin. 13 Car. 1. Evans & Finck (i) were indifted, for that they
tempore diurno, viz. circa horam 12. did break domum manfionalem
Hugonis Audley in the Inuar-Tenzp!e London, nulld perfonii in chdens
doms exifiente, atd fole thence 405, Upon a fpe(;aal verdz& ‘found in
this cafe, thefe'points were refolved. :

1. Thata chamber in an inn of court is damu: mmg/’ anaiu wathm
this ftatute. 9% 00 f

2. That if no body were in the charier at the time, tho othm
were in other chamibers of the temple, yet this was a breakmg of the
edomus manfiinalis Hugonis Audley . nul[a per/bnd in eéakm damo ex-
iftente, and maintains the indi@ment. *

“3. Becaufe only one of the perfons n)dx&cd dld a&nally cntef‘ the
chamber and took out the money, vi%z. Evans, and the other ftood
without upon the ladder and' rccexved it, Evans was ¢xcluded his
clc*gy, and the other who ﬁood upon the ladder and wce:vea the
money had his’ clergy.” " i

And poﬂibly the fame law may be upon the flatute of 5 E!’
6 E. 6. cap. 9. ﬂmhc‘%’ly,u‘that enters the houfe in the - day- [359 1
time without ng in fear, and a&uaﬂy tzh e goods fhall be

"'a&d ﬂ!dfcf' tﬂtl ﬁan& witliBue thofonfe, and

AW" to. : ). e il GRS W
here was a brea ‘.i g“z of & cheff, the taking
but alfo of g chamber-door, which is on al
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{a), nor at all from the ac

the ftatate'of 18 Eliz. cap.
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1f he be outlawed for it. 2. Tfhe
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11. But now as to burglary joined with larceny of robbery i in the.

dwelling houfe, this again is of two kmda, ettbe; with pmtmg in fenr
or without putting in fear, g

If with putting in feag, then by the ftatute of 2" H 8. cap 1. &J' 25
H.'8. ¢ap. 8. the OW children, or fervants
being within the houfe and put in fear, the offender is oufted of his

clergy, not upon the account of the burglary fimply confidered, but

upon the account of the robbery, if the party be found guilty by “ver-

di& or confeffion, ‘or ftand mute, or will not directly anfwer.

But by the ftatute of 1 E. 6. cap. 12. he is excluded from clergy in
all cafes, if any perfon were in'the houfe and put in fear.

t 5 ] And altho as to the acceffaries before, the fratute of E 6.

' cap. 12, reftores clcrgy unto them, yet by the flatute of 4 & 5

P. & M. cap. 4. clergy is in tlns cafe taken away from. acceflaries

before the fa®, viz. counfellors, or commandersto do ‘any’ robbery in

a manfion-houfe are oufted of clergy in all cafes.

But if it were a burglary joined with robbery of goods ou, of the
houfe, whether the party were put in fear “or not, the principal is
oufted of clergy by the ftatute of 18 Eliz. ¢ap. 7. upon the fingle ac-
count of the offenfe of burglary, (if the offender be outlawed or con-
vi& by verdit or confefion,) for that ftatute as to the point of clergy.
is mot ‘at all concerned as to the robbery, but fingly upon the account
of burglary the clergy is oufted, tho he be acquit of thc robbery or
larceny. e

But then as to the acceffaries before the fa& it is cohhdcmble, whe-
ther in burglary joined with robbery without pu(ting in fegr the accef-
fary fhall be oufted of clergy by the ftatute of + &' 5 P. & M cm 4.
it feems to me to be with this difference.

_If the principal be indi&ed upon the ftatute of 5 & 6 E. 6. cap. 9.
fpecially, feting forth, that the offender felonics &' h:glam;r fregit

\damum] 8. praditto. J. S. usore, liberis & [ercrientibus fads in eddem
domo exi, "xlm.c anrlﬂolethegondsmthcfamchoufc, then the ac-
effary to fi indi@ment {hall be arraigned and tried, and if con-
vidted ﬂnll’bé ou&gd of his clergy by féren bfthshtuteof4 85 b of

& M. cap. 4.

But if in that cafe the prmpal beconvx& of the burghry, but acquit
of the robbery, the acceffary fhall have his clergy, for the ftatute of
485P g M doth not excludethsacccﬂ'aryfromclerzy but
whel‘ethcrzwalnrobbcry. j S
S A?d
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And again, if the principal be indi&ked generaily of burglary and
robbery without forming the indi®tment either upon 23 H. 8. of put~
ting in fear, or upon the ftatute of 5 &' 6 E. 6. the owner, his wife or
children beldg in the houfe, tho the principal be convicted [363]
and oufted of his clergy }:y‘ 1€ fatutwof 18 EYiz. yet the *7°9
acceffary fhall have his clergy, altho here were a robbery committed
in the dwelling houfe, and fo within the ftatute of 4 & 5 P, & M.
cap. 4. and the reafons are apparent.

1. Becaufe the principal is not oufted of his clergy in refpect of the
robbery, for that not being laid according to either of the ftatutes of
23 H. 8, or 5 & 6 E. 6. if there were no burglary in the cafe, he
fbould have had his clergy, and he is oufted of his clergy merely upon
the account of the burglary by the ftatute of 18 Eliz. cap. 7. and not
of the robbery, becaufe not laid purfuant to either of thefe ftatutes of
23 H. 8.8 5 & 6 E. 6. and the ftatutc of 4 &' 5 P. & M. oufts the
acceflary of clergy in relation to the robbery in the dwelling houfe, .
:md not in relation to the burglary.

. Becaufe the ftatute of 4 & 5 P. &' A4, cannot at all have any
rcfpe& to the ftatute of 18 E/iz. which was made twenty years after,
and at the time of the ftatute of the queen neither fimple burglary, nor
burglary joined with robbery had oufted the principal of clergy, unlefs
the robbery were gurfuant to the ftatutes of 23 H. 8. or 5 & 6 E. 6.
which is not laid in the indi¢&ment purfuant to either, and therefore
the acceffary could not be oufted of clergy by 4 &' 5 P. &' A/ in this
cafe, when if the principal himfelf had been indicted of burglary and
robbery gencrally, he. thould have had his clergy both as to the burg-
lary and as to the robbery ; fo that upon a general indi&ment of the
principal of burglary and robbery in the houfe, the acce@fary canin no
fort be excluded of clergy, unlefs the principal be fpecially indi&ed of
the robbery purfuant to the ftatute of 23 H. 8, the owner, his wife or.
children being inthe houfe and put in fear, or according to the ftatute
of 5 & 6 E. 6. cap. 9, the owner, his wife or fervants beigg in the
houfe, for tho the principal upon a general mdxé'tmtnr,-?ﬁxrglary and
robbery may be oufted of his clergy by the ftatute of 18 Eliz. if found '
guilty of the burglary, yer he cannot be oufted of his clergy upon d&
account of the robbery, ‘becaufe not particularly laid accord- {3 6 ]
i0g to the old ftatutes, and confequently the acceflary muﬂf

in that cafe have his clergy (% vy
(&) But thi he | ! taken i ﬁm
TR U R L T -
Vor II. > 4 " But
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But in all cafes acceflarics after, muft have their clergy.
See the references at the end of ch, XLIV, ante.
t\' ——————

L] \ .
|

CHAP L

Concerning clergy in fimple larceny and other felonies.

Come now to confider of fome other kinds of felonies, wherein
clergy is taken away, and efpecially in larcenies of feveral kinds,

1. Stealing of horfes. 2. Sacrilege. 3. Taking from the perfon
clim & fecret?. 4. Servants robbing their mafters. 5. Taking
clothes off from racks. 6. Stealing king’s ftores. 7. Taking away
women againft their wills. 8. I fhall confider of piracies and rob-
berics upon the fea. 9. Concerning clergy of prifoners arraigned
before the fleward and marfhal. -

L- By the ftatute of 1 E. 6. cap. 12. the felonious ftealing of horfes,
mares or geldings is put from the privilege of clergy.

1. If the perfon be attainted. 2. Or convi& by verdi& ar confef-
fion. 3. Or ftands mute. 4. Or will pot direflly anfwer. This
was in effe@ enaled before by 37 H. 8. cap. 8. but it was neceffary
to be re-enacted here, becaufe otherwife the general claufe in the a&
of 1 E. 7. cap. 12. reftoring clergy in all cafes where they had it before
d H. 8. had reftored clergy in this cafe.

136 There arofe a doubt, whether, if there were one horfe,

351 mare, or gelding ftolen, the offender fhould have had clergy;
and the reafon of the doubt was not fingly, becaufe the ftatute of 1 E.
6. was in the plural number, 4or/es, mares, or geldings, for then it
might as well have been a doubt, whether upon the flatute of 23 H.
8. cap. 1. he, that had wilfully burned one hoife, fhould nothave had
his okmnfc the words of that ftatute are ‘in the plural number
duy[lmx houfes of barns ; and fo for robbing any churches or chapels.

But the reafon that made the fcruple was, becaufe the flatute of 27
H.8.cap. 8. was exprefly penned in the fingular number, Jf any man
iq]ul any horfe, mare or filly: and then this ftatute of 1 E. 6. thus
vuymg the number, and yet expreily repealing all other exclufions of

W introdaced fince the beginning of H. 8. made fom;c:n:b
i _ ether

'
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whether it were not intended to enlarge clergy, where only one horfe

was ftolen.

To remove this doubt was the ftatute of ¢ & 3 E. 6. tap 33.
whercby cletyy is eXcluded from him that fteals gne horfe, gelding or
mare in all the cafes of attainder, cori&tion, ding mute, or not
directly anfwering. i

"Thefe ftatutes exclude the principal from clergy in all thefe cafes,
but the acceflary before or after have the privilege of clergy. 1 Mar.
Dy. 99 a. '

But by the ftatute of 31 Eliz. cap. 12. in fine flatuti acceflaries both
before and after in horfe fcaling are oufted of clerg, , as the principal
ought to be.

II. As to facrilege, wiz. the felonious taking of any goods out of
any parifh church, or other church or chapel, the principal is oufted
of clergy hy the ftatutes of 23 H. 8. cap. 1. 25 H. 8. cap. 3. and laftly
by 1 E. 6. cap. 12. in all cafes above-mentioned.

And by the ftatuge of 23 H. 8. cap. 1. the acceffary before, if found
guilty by verdi€t or confeffion, was of clergy, but that is repealed by
1 £, 6. cap. 12. as 1o all acceffaries.

And the ftatute of 4 & 5 P. & M. cap. 4. extends not to (366]
this cafe, for it takes away clergy from robbery of any dwell-
ing houfe, but doth not extend to robbing of churches or chapels (¢ ).

And certainly clergy was not taken away in cafe of facrilege at
common law, or if it were, yet the ftatute of 25 E. 3. pro clere cap. 4.
rcftored clergy in that cafe as well as others, and the ftatutes of 23 H.

8. & 1 E. 6. had been needlefs in this cafe, if facrilege were oufted of
clergy at common law, and accordingly in the book of 26 Affiz. 19.
(4) and oonfcquémly it is miftaken in Poulter’s cafe 11 Cou Rep. 29. 5.

IIL. Asto picking of pockets, by the fatute of 8 Eliz. cap. 4. “1f
“ any perfon be indi¢ted or appealed for felonious taking any money, '
“ goods, or chatiels from the perfon of another privily without kisp™
“ knowledge in any place whatfoever, and be found guilty by twelve
““ men, or confels upon his arraignment, or be oylwad, or ‘ftands
* obftinately mute, or will not direly anfwer, or challenge perempe~
“ torily above tweaty, he fhall be excluded from clergy.

t/:)'kutxflhu fhould ‘be conftrued 2 (J}r:‘d:.:;nr:«ail :Z‘G.:‘:
M a

u:‘mi:r':fm' e o 4 ::csordln' to tmy . C. fd, “"‘3‘“

wouldbemdudr&ﬂni ncccl;neur- {efit to the diferetion of the ordinary toclaim

fore, by the 3 & 4 of W. & M. cap.9- ‘i or not. Vide Go. P.C. . v1ge -

Y2 Upen
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Upon this ftatute thefe things are obfervable. .
. Tt muft be taken from the perfon.

2. It muft be taken privily without his Lnawlcd#e, wand {o laid in the
mdi&ment , otherwife he (ball have his clergy. |«

- 3. The goods muﬁ\bc above the value of 124. for tho in robbery of
never {o fmall a value clergy is ouﬁcd becaufe done wiolently, yet here
it is otherwife, for if it be not above the value of 124. it is but petit
larceny, for the ftatute did not intend to alter the nature of the crime,
but to exclude clergy, where it was grand larceny. Co. P. C. cap. 16
2 68. (¢).
ok 4. It doth not ouft the acceffary either Jefore or after of

[367] the privilege of clergy. '

1V. Concerning fervants carryisg away their mafters goods to the
value of 40s. this was made felony by the ftatute of 21 H. 8. cap. 7.
(f). And by the ftatute of 27 H. 8. cap. 17. clergy was taken away.

By the ftatute of 1 E. 6. cap. 12. reftoring clergv in all cafcs, as it
was before 1 H. 8. except the cafes mentioned in that flatute, clergy is
reftored to that offenfe.

By the ftatute of 1 Aar. cap. 1. repealing all felonies enacted fince
1 H. 8. the very aét itfelf of 21 J1. 8. making this felony is repealed.

But by the ftatute of 5 E/iz. cap. 10. the ftatute of 21 H. 8. is again
re-enafted to have continuance for ever; but the ftarute of 27 H. 8.
cap. 11. taking away clergy in that offenfe is not revived and fo clergy
ftands allowable as to thar offenfe at this day (z)-

V. By a ftatute made the 22 Car. 2. cap. 5. clergy is taken away
from thofe that fteal clothes off the racks, with power in the judge to
tranfport them to the king’s plantations (‘4 ).

VI. By

(e) Vide'Par: 1. cap. 44- p- 529 “an intent to fteal, imbezzle, or purlain

( ! This ftatute is to be bkrn firiftly ¢ any chattel; hcddmgﬂ turmture, which

relation to fuch goods, as arc actually ¢ by contral or agivement he or they are

.\ dchmed to keep by the mufler or mifirefs  *¢to.ule, or thall be et to him or them to
. & a. b,/for as to other goods, it wasa ¢ ufe in or with fuch lodging, {uch taking,

ic ony %w on law, tho under the value ¢ imbezzclling, or purloining fhall be to

. of 405 but wbervvbgrhal a delivery, the “ ail intents and purpoles taken, reputed
feivant being in lawid- poficilion, it could ~ * and adj; d to be larceny and felony,

hot at commaon law be a tclony, wide Parz 4 and the er fhall fuffer as in cafe of

667. Otherwils therefore itis in the ¢ felony. {
’ of  lodger Re.hn; goods or furniture  (g/ But fince our author wrote is taken

bclongxqg to hislo begaufe heisnot again by 12 Ann. cap. 7. from all
Jntruited with the: pmn, but onlyiwith q'zm, (except apprentices under the age

.the ufe, and therefore it was felony at com- fifteen years, who fhall rob their maw
“mon law; wide Part 1. + p 506, however !0 ﬂen,) if the offenfe be committed ih a
::u‘:;e all dou;t,&fi; em&edmd f dw;lsmg houfe or outhoule.

&4 capy 9, ** Thati (b) By 4 Geo. 2 16, the fteali
“nypufono&pc\fm fhull take away with _lingn, fuitian, ép'e. ,;;l;‘ any whitent 28
o
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