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VL By the ftatute of 22 Car. 2. cap. 5. clergy is taken away from
thofe that imbezzle or {teal the king’s ftores (7 ).

VIL. By the ftatute of 39 Eliz. cap. 9. clergy is taken away from
offenfes committed againft 3 H. 7. cap, 2. concerning taking away
and marrying or defiling of women im all cafes, viz. upon attainder,
conviction by verdi¢t or confeffion, ftanding mute, challenging above
twenty peremptorily, outlawry, not direftly anfwering. -

It extends to take away clergy in thefe cafes from all principals and
acceffaries before the falt in exprefs words, bat not from acceflaries
after. Ak

VIII. As to the ftatute of 28 H. 8. cap. 15. concerning piracys
robbery, murders and manflaughters uwpon the fea, it is enalled,
“ Thatfor treafon, murder, robbery, felonies and confederacies done
“ upon the fea or in any places whereto that commiffion extended (% ),
¢ the'offenders fhall not be admitted to have the benefit of clergy or

“ fanctuary, but are excluded from the fame (/)

grounds to the value of ros. or buying or
receiving the fame, knowmg it to be ftolen
15 excluded from clergy with power to the
court upon the circumftances of the cafe
to tranfport the oficader for feven years.

(i) ¥iz in fuch manner as is forbid by
21 Elis. cap. 4. whereby it was made fe-
lony : ande Part 1 p. 658. .

(k) It was a doubt upon this flatute,
whether an accefTary at land to a telony or
prracy at fea was included withn the cx-
tent of the commiflion direéted by this aét,
Yilv. 134, 135. but by 11 & 12 W 3.
cap. 7. (continued by 5 Ann. cap. 39. 1
Geo. 1. cap 25, and made perpetual by 6
Geo. 1, capl 1g.) 1t is provided, ¢ That
‘< acceflaries to piracy betore or after fhall
“ be tried and adjucged according to 28
** H. 8, and fhall fuiler the fame penaltics
¢ and in hike manner as the principals.

1f a mortal firuke be given on the high
fea, or on the thore at full fea, and the
paity dic upon the fhore at Tow water,
thig 1s not wighin this fatute, vor fhall the
admiial have jurifdiction 10 uy the offenfe,
nor yet can it be tried at common law by
a general commiilion of eyer end terminer &
vide jupra. p. 20 & Pare L. p. 426. To
remedy this inconyenience it is provided
by 2 Geo 2. cap. 21, ¢ That where any
** perion fhall be telonioufly ftricken or

¢ poifoned upon the fea or any place out,

“ of Enpluna, and fhall die theicof in
¢ Englaad ; or fhall be felonioufly ftricken
‘or poifoned at any place in Esglend,
» N

Upon

.

¢ and fhall die thereof upon the fea or any
“ place out of England, an indiétment
¢ may be found in fuch counry, where
¢ fuch death, fhoke, or poifoning (hall
 happen, agi\mﬂ both principals and ac-
“ ccgariu, and may be proceeded upon in
¢ the {fame wanncr as if fuch felonious
¢ firoke and death, or poifoning and
« death had happened in the fame coun-
“«“ty, where fuch indi¢torent dball be
¢ found.

(1) It was doubted, whether this flas’
tute of 28 H. 8. had not taken away'the
trial of thefe offenfes before the admiral,
or his lieutenant or commiffary, which
had occafioned a totai difuler of fuch
mauner of trnal to the encouragement of

irates, who could not be tried by ths
fatute, unlefs (at great trouble and ex-

pence; brought to England, and theretore ,»

cap.

the aforefaid Ratute of 11 & 12 /7.
7. provides, thet they may be tried by the
court of admiralty accnrdinﬂ:,;q the direca
twms of that aét, whicharc théie particus
larly mentioned. ¥
By the {famc flatute it is cnalted, ¢ That
“ if any of the Ring's natural born fub.
o jeéts thall commit any piracy, Yobbery,
“ or aét of hoﬂUi(K againft otherc the
“ king’s fubjeéts, altho 1t be under colour
« of a commifion from any foreign
« prince; or being a commander or mal-
« ter of a fhip, or feaman (hall felonioufly’
4 yun away with his fhip, &', or voluns
“ wily yicld up the fame to nﬁy,:wr,
i - Mor



UpoileoﬂﬁMonofﬂie fatate of 1 B 6. upsf\b ‘whiel in
all cafes not mentiond in that fratute reftores the privilege of clergy,
as it was before 1 . 8. it is faid in Poulter’s caﬁ 11 Ca Rep 81, 5.
that thereby clergy is reftored in cafe of piracy.

 But upon confideration of beth thefe Ratutes 1 e followeth,
Vi%.

1. Firfl, That by the ftatute of 1 E. 6. cap. 12. in all other fclo-
nies (not particularly excepted by the ftatute of 1 E 6. cap. 12.) that
the common law takes notice of, clergy is reftored by the ftarute of
1 E. 6. cap. 12. notwithftanding this ftatute of 28 H. 8. cap. 15.
even for felonies within that jurifdiGtion or commiflion of the admi-
mhy%dcd by that ftatute.

And therefore, if a man be flain below the bridges upon the river
Thames, but not ex malitié, or if a larciny be committed there, that
i8 within clergy, if committed upen the land, the party fhall be ad-
mwted to his clergy by force of the ftatute of 1 E. 6.erap. 12.

2, Secondly, if fuch a felony were committed upon the high fea,
that were not excepted by the ftatute of 1 E. 6. cap. 12. but fhould

fh’e had clergy by that ftatute were it upon the land, in fuch cafe,

t370] tho the proceeding be by the flatute of 28 H. 8. the party

thall have his clergy, for the ftatute of 1 E. 6. is general, in

all other cafes of felony clergy fhall be allowd as it was before 1 H. 8-

and the exemption of clergy (*) was before that ftatute of 23 H. 8.

utendible to the admiral’s jurifdiction, as well as to courts of cora-
won law. .

3. Thirdly, But as to piracy or robbery upon the fea by pirates
and rovers I think clergy remains @ill taken away by the flatuce of

g or bring any feducing mefloge from any ¢ fhall fiv out anr thip or vellel wtlh fuch

*¢ pirate, enemy, or rebel, of cndca\om “ defign, or Mall confult or r.arrefpond

% to corrupt any commander, &c. toyield - ¢¢ with any pirate, &'¢. knowing him to

-‘ up or run away with any thip, &'e. or  ‘“ be fuch, or fall Jorcably board avd

< turn pirate, or g0 Over to pirates, o if ‘¢ enter any merch onthe high feas,
. ny p:rlou' ﬁ:y violent hands on hi§  * or in any port, l:v'x or c

%ro hinder him from fighting ~ ¢ fhall thiow over-board ot deftroy an
 in defenfe of &nli f:g of the goods ormhandqu be!

his Q or goods, or
! n mm‘ mafter, of endeavour to make ¢ longing to fuch ﬂnp, fuch offender {hall
e mq‘:: in his fhip, gvery fuch perfon  “ be adjudged guilty of piracy, and fhall
. k.n ‘d, udged a pirate, felon and ¢ be tried according to the ftatates of 28
,,ﬂmbbcr “HS8&u&nw;. and being con-
’ 24 “ All petfoal. who vifted fhall fuffer as a pirate without
3. cap. 7. are declaved  * benefit of clergy.

“ ,“,}. piracy there mentiond, (*) Viz. the allowance of clergy; for
‘deednelu gnﬁpalpmm. wrmhuemumbyrmpmugfdrg
; h{..q provided, “That  the privi) eg:.fbem;mmpmdonmt
trade witb or furnifh  of ¢ punifhment in the king's

ﬁdh,’w U’c. with provifions, && or &Dp:ym;

[
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fons are, s

1. Becaufe.I take it before 1 . 8. there was no clergy a‘u_“
for it at common law, for it was an a& of hoftility, and confcquenﬂy
is not touched by the ftatute of 1 E. S capil2.

2. Admitting that clergy were allowable in piracy before 1 H. 8. .
and taken awdy merely by the ftatute of 23 H. 8. cap. 15. yet cler‘y
is not reftored by 1 E. 6. therein, becaufe it reftores it only in all
other cafes of felomy, which is.intended only of felony, whercof the
common law takes potice, but piracy is of another nature, :uia “the
common law takes not notice of it under the mame of felony, and there-
fore a pardon of all fe/owies pardons not piracy : vide Ca. P. C. cap. 49.

#- 112, 113, and accordingly the ufe hath obtained in the proceedings
of the commiffions founded upon 28 H. 8.

IX. Asto the ftatute of 33 H. 8. cap. 12. touching felonies in ‘the
king’s houthold and proceedings thereupon before the lord fteward
there is a claufe, that in cafe of manflaughtef in the king's houfe tricd .
before the lord fteward, and alfo in all other felonies committed with-
in the king’s houfe, the offenders, the abettors, procurers, and re-
ceivers being convick thall fuffer pains of dcath, as nppemim to
felons, without benefit of clergy.

In my opinion the flatute of 1 E. 6. cap: 12. hath repeald
fo much of this ftatute, as excludes from clergy fuch offenfes [3" j
as are not exempt from clergy by 1 E. 6. for thefe are felonies, that
the law takes notice of, and fuch whercin clergy was allowable before
) H. 8. and confequently the general words of that ack reftore clagy
in thefe cafts, tho the proceeding thercupon be before the lortf ﬁc‘ard '
by this a® of 53 H. 8. eap. 12. for the words of 1 E. 6. cap. 12
general in all other felonies, and they are in materid favorabili, in cnle
of life, and in cafe of a privilege, which hath been ever favoured in
law, and thercfom fhiall be generally conftrued and not rr.&mscd by,;.
couflruction or interpretation. . " "

'ﬁu the references at the edd of chy XLTV. gate. : g
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m) As to thofe sdu Mhall commit #0 mentionsis made of M ‘
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What pcrfon; are o% are not capable of clergy,

I'ﬁAVE gone through the confideration of - the crimes or o&'en{'es,
wherein clergy is, or is not allowable ; 1 now come to confider

- the perfons that are, or are not capable thereof, admiting the crimes

themfelves within clergy.

Touching perfons to be admitted to clcrgy, fucceffion of times
hath made great change in the law. = Antiently Nuns profefled were
adrmfted to the privilege of clergy, tho they could not be priefis, yet
they are within the privilegium ot _immunitas ecclefie, and had their
clergy, 22 E. 3. Coron. 461. but other women had not by the com-
mon law the privilege of clergy.

But at this day peffefiion is abolifhed, and no woman admitted to
. the privilege of clergy at this day, only by the ftatute of 21 Fac.

[372 cap. 6. if a woman be lawfully convi& by verdict or con-
3721 ffion of fealing gdods under the value of 103, and above
the value of 124. being fuch an offenfe, wherein a man might have
lus c\ergy, fhe {hall for the firft offenfe be burnt in the hand, and to
be farther punithed with whipping, fending to the houfe of correcion,
imprifonment, &', as the judge fhall in difcretion think fir, this act

‘hath continuance to this day by the ftatutes of 3 Car. 1. cap. 4, 16
4 Qar. 1. cap. 4. (a).

- Again by the ftatute of bxgamy cap. 5. (&) Btgamu: was oufted of
d&gy 40 Affiz. 11. but by the ftatute of 1 E. 6. cap. 12. he is re-
ftored to the benefit of clergy, if the offenfe be within clergy, and

th% Stamf Lib. W, cap. 46. fol, 134. 4, doubts, ‘whether that point

of | the ftatute be not repeald by the ftatute of 149 2. L. & M. cap. 8.

wﬁ&eby all ﬁamtes againft the authority of the Pope or See of Rome

are repeald‘ et the law hath been fuﬂicxcmly fettlcd in. this point,
thit I::gamus hathhs clergy at this day 7.8 Elix, Dy. 201. 6. Lamb's
m,fe, for by the &atﬂtc of | Eliz. cap. 1 all the claufes in the ftatute

E% But now npon the flatute of 3 E 4 40 fuch punifhment, as a man would be, in
& M. cq . a woman convifted or  the like cafe, wiz, be burnt in the hand and
d for any oay, for whicha man detained in prifon at the difcretion of the
might have his clag‘ fhall upon ymg * judge, not exceeding one year,
~beneinf ute be fub; only ?) 2 Co. Inpit. p. 273 | p

’ : of



of 1 & 2P. M cap. 8. notfpwallyexceptedmrepuld; aﬁm
none of the excepted claufes, and fo the ftatute. of 1 E. 6. cap. !‘ﬁ
ftands renewed by 1 Eliz.. cap 1. if at all impeached orrepam w
18 2P . &M

Again, at common law, if the clerk convi&t dehvard to the ov&.
nary had broke the bithop’s prifon and been after taken, he had loft
the benefit of his clergy, 22 E. 3. Coren. 257. but at this day that
can never come in queftion, for by the ftatute of 18 Eliz. u‘b %
clerks convi&t are not now to be deliverd to the ordinary, b\ft bm
in the hand and {o-difcharged.

Again, antiently the law was held, that if the pnfoner had not fa—
bitum & tonfuram clericalem, he fhould not have the benefit of clefgy.
26 Affiz. 19. 20 E. 2. Coron. 233. ot the ordinary might
have refufed him, tho he could read ; but in procefs of time [373]
that law was altered and the court would admit him to his clergy, if
the cafe were within clergy, tho he had not Aabitum & tonfuram, if
he could read, and tho the ordinary refufed him upon that account.
9FE 4. 28.5.34H.6.49.a. 5.

A man attaint (*) of herefy, a Few, or a Zurk thall not have their.
clergy, but a perfon excommunicate fhall have his clergy. 11 €,
Rep. 29, b. Poulter’s cafe,

A Greek or alien, who knows not our letters, fthall have his d:rgy,
and fhall read in the book of his own country, B, Clerg; 20.

A baftard, a man blind fhall have his clergy (¢ ), if hc can {P‘* :

Latin congruoufly. - B. Clergy 21, 22.
By the ftatute of 4 H. 7. cap. 13. “ A man not within holy ordm,
* that bath once had his clergy, fhall be burnt in the handm

“ with’M or T', and being after arraigned for any fuch oﬂ'cnfe, (viz, "

-

-

¢

fuch offenfe claun his clergy, as being a clerk in orders, if bo
*“ have not his letters of orders, or certificate of the ordinary thndr.
“ ing the fame, the: juftices fhall by their difcretionsgive him a

“ fecond tlmé A Ak

. (*) This fhould be convic?, and l'o it is Co Rep. 29 b & Broke i in tbe
cxpreﬂ in the authority here cited, wis.  above makes a quare of ity

11 Co. 29. b. for herely wrought no attain- b’ no difpenfation be a clerk in ::3::
’ prick

der, altho by 2 H. <. ca fCC-ﬁll khndl‘ flbﬂh d, 1 W
were forfu{ed up(sm cgnzx P Hee o “~ "’

(‘} This is denied of a blind man, 13 / )

to bring them, at whnch day if he fail, he {hall lofe bu chrgy tbtt :

Note

“ an offenfe within clergy,) be fhall not be admitted to his clu'gy a .
¢ fecond time. . And if any man upon a fecond amugnment for 3

e
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.[37]
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Nmmaﬁ‘ta& be oufted of his clergy a fecond time by the
hn mark in his hand, or by a parol averment without the record
tefltifying it (+), and it feems, that if he deny be is the fame perfon,
iffue muft be joined upon it and tried to be the fame perfon, before
Mln be oufted of clergy. |,

- The oxders, that come under the name of holy orders, were four,
viz. a bifhdp, a pricfi, a deacon, and a fubdeazon ; other infe~
rior orders, as exorcifie, lefiores, acoluthiy &'c. were not called

hly orders, but were called clerici in minoribus.

By this and fome other inftances, which appear in the fatutes, it
is evident, that the clergy in orders had a greater privilege allowd them
than others.

1. A clergyman in orders in fuch cafes, wherein elergy is oulted
the! ftatute of 1 E. 6. cap. 12 as murder, robbery, &c. hath no

more privilege than a layman, becaufe the ftanste makes no exception

o prqvtﬁon for him.

2. If a ftatute be made after 1 E. 6. oufting clcrgy generally, as

the ftatute of 4 & 5 P. &8 M. cap. 4. 18 Eliz. éap."1. aclergyman

- in orders hath no more privilege than another, for the ftatute provides

not for him. Stamf. P. C.135. b.

3. And therefore, tho the ftatute of 23 H. 8. cap. 1. and 25 H. 8.
cap: 3. excluding clergy from thofe found guilty in petit treafon, mur-
der, robbery, &, excepts fuch as are in the order of fubdeacon, or

_ any fupwor orders, and direcls them to be delivered to the ordinary

to remain in prifon without purgation, or to be degraded, and then
fent by the ordinary into the king’s bench to be executed, it feems,
“that this privilege is at this day gone, 1. Becaufe by the ftature of

18 Eliz. cap. . all delivery of clerks conviét to the ordinary is wholly

~ taken away. 2. Becaufe in all thofe cafes, where ckrgv is oufted by

ﬂnﬂnm of 23 H..8. clergy is oufted by the fatute of 1 E. 6. cap.12.

qupt burning of houfes, and aeceﬂ'anes before the fa&, which ftand

'within clergy by the ftatute of 1 E. 6. cap. 12.) and in that flatute
there is no fawjng of any privilege for clerks in ordm, as (here is
by 23 H. 8,

‘And then as to accefaries before the fa& clcrgy is hlmmfe gene-
rally taken away by the ftatute of 4 & 5 P. & M. cap. 4. without
faving. of more privilege to clergymen than to laymen.

(¥ Ora tranfeript thereof, for the manter of certifying which fee g4 & 35 H. 8-
tapeiy wd 3 &4 W, & M.'car ' 9e e wre

4 But
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feem at this day, clergymen in orders {hall have benefit of dngyﬁﬂ '

fecond, third nme, or oftener. S o

The flatute of 28 H. 8. cap. 1. puts clcrgymm?n orders
under the fame pains and dangers in relgtion to the ftatute of [3 75]‘ ‘
23 H. 8. cap. 1. 25 H. 8. cap. 3. as other perfons not in orders; this
takes away the privilege given by 23 H. 8. and 25 H. 8.

Then by the ftatute of 32 H. 8. cap. 3. which makes the formcr

perpetual, it is farther enaded, * That fuch perfons ‘as be within

“ holy orders, which by the lawssof this realm ought or may have

« their clergy for any felonies, and fhall be admitted to the fame,

“ fhall be burnt in the hand as lay clerks be accuftamed in fueh cafes -

“ and fhail fuffer and incur afterwards 31l fuch pains, dangers, a
“ foifeitures, and be ordercd and ufed for their offenfes of felony to
¢ all intents, purpofes and conltruétions, as lay perfons admitted to
« their clergy be, or ought to be ordered or ufed by the laws and
“ ftatutes of this roalm, any law or ftatute to the contrary mot-
* withftanding. i
This act was perpetual and fubjected clerks in orders, notwithftands
ing the flatute of 4 H. 7. cap. 13. to two mconw:mcnccs, vize L.
To burning in the hand. ‘2. Exclufion of clergy a fecond time.

But then the ftawte of 1 E. 6. cap. 12. reftores the pﬂvslcgeof.
clergy in all cafes, (except thofe offenfes contained in the ftatute of
1 E. 6. and exprefly excluded from clergy,) as it was befure t H. 8.

And altho by this ftatute of 1 E. 6. the burning of & clc!gymmﬁ
orders in the hand is not taken away by exprefs words, yet he is re-
ftored to his clergy a fecond er other time, notwithftanding he had
formerly his clergy and was burnt in the hand.

But altho in exprefs words it reftores not to clergymen in orders
the exemption from burning in the hand given by & H. 7. cap. 18,
yet it doth in equivalence, for it reftores clergy in all other cafes /i
like manner and form, as it was before 1 H. 8. which as to clergymen
in orders was without butning in the hand, and accerdingly to this
day their privilege in that kind continues : vide 2 . Irgﬂ 637. m
Rep. 294. Searle 8 Williams.

And tis a miftake to fay, that if he challenge above twenty, {37‘]
he thall lofe his clergy a fecond time, becaufe the ftatute of
1E. 6.in lcttxng loofe the ¢lergy in other offcnfes mentions not that

’
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cafe, for in cafe of thaﬂcngmg above twenty, there: foﬂom neither
penance not jd&gment of death, but only h:s chailenge is over-

 ruled (%).

* Butindeed the cafe of outlawry is cafus omzﬂirs, for thé in the claufe
excluding clergy the word azfginder is in, which extends to an out-
Iawry, yet in the fecond claufe reftoring clergy as it was before 1
H. 8. in other cafes attainder and outlawry are omitted.

" "Asto clergy of noblemen. |

By the ftatlite of | E. 6. cap. 12. * Peers of parliament commit-
¢ ting felonies within clergy mag pray the benefit of this adt, and
« {hall not be put to read, nor be burnt'in the hand for the firft of-
¢ fenfe, without any attainder or corruption of blood to be incurred
¢ thereby, and for the firft offenfe thall be deemed, taken and ufed as
« clerks convié, which make purgation, without any further privi-
“ lege of clergy from henceforth &t any time after for any caufe to
% be allowd or admitted. :

This pnvxlege of pecrs to bcdxfchargcd in this manner by this
flatute, 1. Muft be prayed by them. 2. Extends vo all cafes,
where a common perfon may have his clcrgy 3. To all cafes ex-
cepted: from clergy by that ftatute, except murder and peifoning of
malice prepenfe.

:-;_.Bﬁ't it extends not 1. To felony put out of clergy by any fubfe-

_'quent flatute. 2. Nor to felonies within this ftatute, where he can-
ot make purgmon; as if he abjure, confefs the felony, or be outlawd,
_b} the opinion of Stamf, P. C. fol. 130. a. but this latter feems

doubtful, efpecially at this day, when delivery to the ordinary and
purgation are both taken away by 18 Eliz. cap. 7. :

- I think it was ncver meant, that a peer of the realm fhould be put
to yead or be burnt in the hand,  where a common perfon fhould be
put to his clergy, neither is it faid, that he fhall be dxicharged by hrs
‘,377] praying the bcntﬁt of this flatute, where'a common perfon

thall have the pnvxlcgc of clergy and may make his purga-
aon, but only where he may have the benefit of his clergy in the
firft claufe of the ftatute, the other claufe, ‘(fﬁall bein cafe of a clerk
convilt, that may ‘make purgation,) is only for his {peedier difcharge
aud &rther advmttgc, and not to reftrain the geaeral claufe.

*) i’“&ﬁm £ 270, 345

And



And thzreforcugreat lwwyer in dn“ktg-m hfh,\' " k -
blamed for burning a peer of parliament in the hand, that confeffed.
an inditment of manflaughter; and it was the only error of note,

that.the perfom erred in to my obfervation.

»
e T T

C H AR L. a ek
At what time clergy is to be allowd.

NTIENTLY the law was very unfettled in this point, till
fettled by fubfequent alts of parliament and refolutwns of thc
judges. 4

Before the ftatute of #e/tm. 1. cap. 2. the ordinarg WOuId chal-
leage clarks as fosn as-they were mdx&ed nay fometimes, szmm as
they were imprifond (*), before they were indidted, as 1pp¢m fby
the ftatute of Marlbr. cap. 28. (a).

By the ftatute of Weftm. 1. cap. 2. it is provided, Que quant clerke
et prife pur rette de felonie & fi' lemand per Pordinarie, il lui foit
liuer folonque le privilege de Saint Efglife en ticl peril came il appent
folonque le cufiome avant ces heures ufe, and a dire@ion’ given thereby
to the ordinary, Que ceux que font endites de tiel vette per ﬁlmm me
quefls des probes hommes fait in le court le roy, en nul manner . - 3 : 3
les deliverent fans due purgation, iffint que roy n'eit meflier de. [37 I
metter autre remedy (b ). g :

After this flatute the prifoner was not only to be indicted
clergy allowd, but many times inquifitions ex officic were taken (ﬂ
1. Whether he \verea ‘clerk or no, and if not a clerk, he was not
delivered to the ordinary. 2. Whether he were guilty or not, and
if not guilty, he was dsfcharged 3. If found guilty, be was then
delivered to the ordinary. vide % Co. Infl. 164. 8 E. 2. Coron. LIk
17E. 2. Coren. 33&"’ 3 H 7. 12 b. buth:s goods were feifed. . et

But this was. faﬁ&ga great inconvenience to the prifoner, be
in cafe of an uique(t ofvﬁue he loft hn cballenges, and beﬁdcl“ offi-

(') Vide En& Lib, lll.f u3 b,
(a) 2 Co. Inft. xe
{‘)‘C*WI'- o iR

u) Vide Part Lp..
i S 5 s B SEBER
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g8 HISTORIA mpmwa CORONE.
“And therefore in the time of H. 6. the court was changed by Pri-

" Jot, and the prifoner hath been always fince put to plead to the m-

di@ment, and if conviét, then to pray his clergy : vide 3 H. 7. 12. b.
Stamf. P. Co. fol. 131. a. 1} Co. Rep. Paulter’s cafe. «

But if the pnfoncr will wave that advantage and will pray his
clergy, he may, for no law oufts him of it, but then, if the indi€t-
ament be out of clergy, he muft anfwer to the felony, or he fhall have
his penance.

But at this day clergy is'never granted, unlefs the party confefs the
felony, or be conviét by verdict.

If a2 man be indi€ted of a felony within clergy, and he plead and
be convi@, and it be demanded of him, what he can fay why judg-
ment fhould not be given againft him, he may pray his clergy, tho
there be no ordinary to demand him, for as {hall be {aid in this cafe,
the ordinary is but the minifter of the court, and it is not now, as
anccm:ly, ufed for the ordinary to demand a prifoner, but he may
pray his clergy himfelf.

- If in that cafe the ordinary demand not the prifonier, nor the pri-
fanu' himfelf prays his clergy, yet if it appear to the court, that he is

. aclerk, or be fo named in the indiGtment or appesl, the court
-{37,] may, and it feems ought ¢x afficio to allow him his clergy,
but howfoever they thought not to execute him. 22 E. 3. Coron. 254.
Abridg. Afiz. 4. ().

- If by any miftake or overfight the court fhould give judgment a-
gainft him, yet they may, (and as I think,) ought to allow him his
clergy after his attainder.

*  Apd therefore the prifoner condcmned fhall in fuch 2 cafe be al-
Iowd his clergy under the gallows, if the judge come that way, 34
H. 6. 49. a. b. This is agreed may be done by the judges of the
king’s bench, as juftices of peace, becaufe their commitfion continues,
but it is doubted, how it can be done by juftices of oper and termimer
after their feffion ended. Crompe. Fuft. 119. a. ‘

And it is true, that tho they may allow clergy during the adjourn-
md’ the:rcommﬁion, yet they canniot. do it afier their fefion is
over, but they may reprieve him after judgment, notwithftanding
their feflion determined, upon confideration that he can read, and
then may,allow him his clergy as a clerk attaint at the next feffion.
3 A Dy. <.

S (o) Mhisaateisin s Affe. 15 : |
y ‘a.”' ,- . £ ! . l'i'



Ais mda&ed of a felony within clergy, and hath hxs book
him but cannet read, and the ordmary returns accordingly non lcgat&

and it is entered of record »on legity and the court reprieves him till .

another fetfiors, and by that time he hath l&med to read, tho the
gaoler, that taught him to read in the mean time, was antiently pu-
nifhable, yet he fhall be admitted to this clergy and be delivered..
"7 AfTz. 44, n. 11. Dy. 205. a. b. per ommes _;q/x’manu, Dy. 214,
b. Stome’s cafe.

And the fame law it is, if judgment of death were ennmd w
him upen #on legit returned, yet if he can read after, he fhall be bw
livered to the ordinary and have his clergy per omnes ngﬂmarm. 84‘
H. 6. 49. Coron, 20 (¥).

If a man abjure the kingdom, (which is an attainder in law,) an‘
come bacl again, he fhall have the privilege of his clergy, as a dwk
attaint. 8 H. 6. Kelw.186. b. Rafi. Entr. fol. 1. b. '

But in antient time he was not delivered to the ordinary,
but remanded to pnfon ‘till he obtained the king’s pardon for u .‘
returning into the kingdom without licence, and that being obmﬁd
he fhould be delivered to the ordinary, 1 K, 3.16. &, Coren. 155,
Stamf. P. C. Lib. 1L. cap. 50, but this law is antiquated : MRaA
Ent. fol. 1. 6. exT. 15 H, 1. rot. 2,

If a man indifled of a felony within clergy ftands mute, yet he
fhall have his clergy. Moore’s Rep. n. 138, p. 550. Hinter’s
yea tho judgment of peine fort & dure were given againft him, if the
cafe, as it appgars upon the indictment, be withiu clergy, for the court
in this cale ought to be of counfel with the prifoner in fauwm Vit

tho he be wilful. * ol

If the approver difavow his appeal, or be vanquifhed in f
become Tecreant thereiny -yet he fhall have the privilege of dm 3
the caufe, for which he.is indi¢ted, be within clergy.

But in thefe cafes of attainder antiently they were delivered to the
ordinary abfque purxamn 15 ’I‘ 7. Reft. Eat. 1. b. ‘

(%) Mpmwmmmwwus&yd mlazuw :

ukmivoyby.gﬁl.@ 6.
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is to be prayed or allowd.

: NTIENTLY the ordinary took upon him, as the perfon that

1t swas to judge of the competency or incompetency of the clerk.
Butz n truth the king’s juftices were the judges both touchmg the
coniperency of the clerk to be admitted, and the fufficiency or infuffi-
m ]cxency of his performance therein, and, the ordinary was in

E truth but the minilter to the court. 5 Co. Rep. 26. b. cafe of
Y

jcal law (a).
1 ¢  ordinary had challenged one as a clerk, that the comt judged
b _'fnch, the ordinary or bifhop fhould be fined, and his tem-
feifed, TH 4. 41. b. Stamf. P. C. 152, 135, and the felon
‘*ﬁllbehauged M E. 4.29.a. 9E. 4. 28. a
. Again, if the ordinary refufe one that can read, and return ron legit,
) ﬁ “;om:tmay hear him, and if they judge him to read fofficiently,
the pnfonet fhall be faved notwithftanding the refufal and return of
the ordinary, and accordingly, if the ordinary be abfent, the court may
give him his book. 7 E.4.29.a, 9 E. 4.28. a. TH. 4.41. 5. 34
 H.6.49.a.b. Stamf. P.C. Lib. 1L cap. 45. fol. 132, 133.
. And thercfore the judge may and ufually doth appoint the verfe,
that the clerk fhall read, Stamf. P. C. ubi fupra, and therefore the
pragtice of Bryan and Starkey, 21 E. 4. 21. is juftly reprovable, who
ey dclivered a book to the prifoner and he read well in the
o e of the juftices, yet whenthe ordinary. returned non legit, gave
Mtof death againt the prifoner, for i .tuth the ordinary is
htiahemmﬁs, or at moft. the affiftant to. ggm't and not the
xﬂu3¢psw4%m&ﬂ@hmﬂj

-ny reading, be al-
nithed as a. clerk
be as effeCtual and.
him.uuf he had read as

"CHAP.




and 2. What fince.
Touching the confequences of clcrgy before the ﬁamtp
they were thefe. s
I. Regularly when clergy was grantcd there w‘hs an entry m
the_ court of king’s bench, £t tradito ei hic per curiam libro
clericusy € J. S. (the ordinary or his deputy,) petit ipfum, ut e
prc_écta ordmarn dd' beran, xdco conﬁderaxum _/I. gnid prc

ciend"  fub pma,do? gmdmmbu. 17, H. 1 Raz.g
a. But ;f it be,,ngt wukmn purgauon, thea tha

generally aor a‘fm purg&mm as the caufe
Dy 205. b. & ibid. 21& a. 45

main till he had undc lm P .ngmon, fa&f(tt }wgamm'. @sm
to remam thewdunng his fiﬁ:. »un!cfmthq hpg pardon him,




‘-5.%5 and that oum:, have the record of the convx&mn haforeﬂtem
- might give Judgment and award exccution, as if he had been a lay-
man and found guilty before them. \
- But this among the reft of the felonies enated in the thne of H. 8.
'm“npcaled by 1 E. 6. cap. 12. 8.1 Mar. cap. 1.
Jﬂf. If the clerk were committed generally, he mlght make lus
: pu)'gatlon (*), the form whereof is unneceffary to reciie, being it is
' mow taken away by 18 Eliz. and is fully defcribed and directed by
i Smmﬂrd Lib. 1L cap. 48. fol. 138. and the ftatutes of We/fim. 1. cap.
2.4 H 4. cap. 3.
' And if the ordinary would not admit a ¢lerk to his purgation, a writ
mag}yt iffue out of the chancery to command it, whcrc by law it might
‘b!d?ne. 15 H. 7. 9. a. per Fincu.
‘And when he had made Lis purgation, he had a}ways reftitution of
his lamli feifed, unlefs he were attaint. 8 E. 2. Farﬁ:ture 34.
Bﬂt as touching goods the difference was thus: 4
. Afbefore conviction upon his arraighment the prifoner had his clergy,
(as was ufed commonly before the time of H. 6.) then if he made his
pur.ation, “upon fignification thereof to the chancery he hada writ to
the (heriff t0 ‘réftore him his goods, nifi ¢4 de caufi fugam fecerit, for
~ then ke had no reftitution, ‘F. N. B. 66. a. but if he died before pur-
B g‘mon. his executors could not have it.
“ "But if he had pleaded to inqueft, and were convi&, then the goods
A A I ‘were forfeited by the convi€ton, and he fhould not have refti.
j ‘tution of his goods upon his purgation, and altho the law was
-+ taken antiently, that even in cafe of a conviction, unlefs there werean
i attamder alfo by judgment, he fhould upon ‘his purgation have had
- aeltitution. 8 E. 3. Coron. 365. 40 E. 3. 42 a. yet of latter times the
i, *daw hath conftantly obtained otherwife, as appeareth 8 H 4. 2. a. 20
j!. 4+ 5. B. Coren. 166. Plow. C'm.m b. Stamf f C Ltb HI :a/z
’Qﬁ vulcS E. 3. Coron. 332, ' et A
: Aad" the fame law feems to be, *ﬁ&,&mc mt in upon the z.ngem
awprdd if he fled, if he ﬂ:oodmm.ppr challeuged e thirty-five,
A 0 s ,qui M not have reftitu-
ron. 3"71 where tho‘bc

Qéélﬂ‘h, wherein xﬂle ‘;mit;:%\wn degraded,

'::Aﬁ‘u W W:Tﬁ.l be‘forethe mt, he was. darchfml if found
bt <in epeaniy ifig




But if the clerk were delivered to the ordinary alrfque purxatpm A
there he coatinued prifoner during his life, unlefs pardoned by the
king, and the king had not only his goods, as abfolutely forfeited,
but alfo the profits of his lands during his lifc, as appears by the books i
above cited. o

And if the clerk were fo delivered ab/gue purgatione, if the ordl nary
went about to admit him to purgation, a writ might iffue out of the
chancery to prohibit him. Clanf. 22 H. 3. m. 11. dorfo, Epifespo
Exon. H. 14. E. 3. B. R. rot. 19. Lond’ and he fhall for it beﬁned, z
and his temporalties feifed for the contempt, and by fome books it ii PR
an efcape in the ordinary. 9 E. 4. 28. a. x’.f S,

There were certain cafes, wherein the clerk was delivered to lhf= y
ordinary abfque purgatiose. 1. Where he was outlawed of felony 23 =
H.8.cap. 1. Raﬁ Entries 121. a. 2. Where he confeffed d;efelony M
either upon his "arraignment, or become an approver, or col
and abjured and after came into the realm again, for againft his ovm
confeffion he fhould not be admitted to purge himfelf of the erime. Ba
confefled. 3 H.7.12 a. 3. If he had judgment given againt hﬂ,,
whereby he was attaint. 10 E. 3. Coron. 247. 4. Ifhe o [3 ]
were in orders and broke the prifon of the ordinary and made
his efcape, by the ftatute of 23 IT. 8. cap. 11. 5. Where a mmh
orders was conviét of any of the felonies oufted of rlergy by 23 H.

8. cap. 1. he was to remain during his life without purgation, and the
ordmary might degrade him and fend him into the king’s bench to goe it
ceive judgment. 6. If he were only convict by verdict in an appeal' :

< he fhould not make his purgation. 12 R. 2. Coron. 109. 10 E; 2
Coron. 2477 1 b5
1V. Ifa felon had hxs clergy, rcgulaﬂy he was never to bearralgncd i, xg
again before the king’s juftices for the fame felony, unlefs it were in
cafe where he h‘oke&e prr&n d’f thcprdmary and cfcaped 20 E.i2s’

(a) For in thatcafe ; ucwm'm f x;:.a
éebet, vide Bradion, Lib. lgl.fdo MJ' ‘
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Mall be. armgnd of all his felonies at once (' }," yea and altko he
~ only prayed his clergy, tho there be no entry of record; that he read
or was delivered to the ordinary, yet by force of this ftatute he fhall
natbe amugued of any felony committed before, for the® firft felony

; hemg»wlthm clergy, and he praying his clergy, it was the fault of the
com ‘that he had it not, vshuh {hall not turn to. his difadvantage.
7. 4 Eliz. Dy. 214. b. Stone’s cale.

. Yet this hath fome exceptions, for if he had committed treafon
againft the king before his clergy admitted, he may after his clergy
and afier his purgation alfo be indicted and arraigned for that treafon,
becaufe it was an offenfe not within benefit of clergy. :

- VL ¥ he had committed a felony after he had his clergy, and was

“delivered to the ordinary, he fhould be putto anfwer that felony, wvide
4 Eliz, Dy. 214. b. and if he had killed his keeper and therchy efcaptd
¢ Mf the ordmary s prifon, he thould not for that felony have
ks 0 had\bns clergy for it, frufira legis auxilium querity qui in legem
it cmm:mt 8 E. 2. Coron. 419. 22 E. 3. Coron. 250.
" The cafe of Stone, 4 Eliz, Dy. 214. b. was this.
'Smu committed two felonies the fame day, one (fuppofe it burglary)
. out of clergy, the other (fuppofe it larceny) within clergy, he is in-
diced of the larceny, he pleaded and was convi, and prayed hig
i .clergy, and entéred non legit ut clericus, and no judgment, quid * tm_
T Jmtr ordinario, but is reprieved without judgment to another feffions,
T wblch he is indicted of the other felony out of clergy, but fuppofed
. tobe the fame day when the former felony was committed, he is ar-
- raigned and pleads non culp, andis found guilty, & petit librum & legit
-t clericus, Jed non crematur, neque traditur ordinario.
Sk - 1. It was agreed, that this fecond readmg, noththﬁanding the non
B d@‘ firft entered, is a good difcharge of the firft fefmy within clergy
: Qgrmgu;uﬁumrm, Dy. 205. a.. b. but thcn, nz, The queftion was,
R ,%‘ﬂt‘- hin clergy, whereof he
Wﬂ md:&ed and conw&ed by fevexunl’qces he ﬁmll have judgment
g&&g ‘becaufe it fhall be intended a- felong;commmed after the firft

arraignment, but by Othﬂfcmhe‘ﬂhll’bq%""' , for it fhall be
, ;fqlobycommmedthfamedny, as it is Jaid, and tho ther,
, ea&oftheconrt

vn{ oaly nﬁmmu 'thoug A A
w, for he was to be de- mmm&gmg:mﬂﬁe
mﬁmy and thu was 3m8umglll.amnl,m 9.f: 123.5,

: and




~,. g»‘ "..‘
mi“tted"ih; firft of April 1 'Eliz. md was cbnv:& and h

and was executed, and yet that murdgr was before his cl
and before the ftatute 6f 2 Eliz. cap, 4 theteforeet feems

the felony, whereof he was firft indi@ed, he muft have bem:dw &
of all fclomcs committed before his firft arraignment. The ¢ ve
that T can think of is exther, That he fhould have pkaded%'. j o
did not; or 2. That the legit ut clericus muft be intended to b
be apphcd to the fecond felony only, and not to the ﬁrﬁ, {3” :
whercupon non Iegtt was entered. Dy. 215,354

bufinefs of clcrgy, w]mh took away many of t}mfeinmute quéﬁl&’mv
tedious procecdings, and great’ mconvcmcncnés. y thar were _l%
before this tlme. / T AT
1. By the ftatute of 3 Eliz. cap. 4. it is cm&ed, # m |
« perfon, which fhall hereafier upon his arraignment for any felony
« be admitted to the benefit of clergy by the laws of this realm, iod j
« delivered to the ordinary for the fame, and fhall make his &\é
“ tion for the fame offenfe or offenfes, whereupon he was fo ad
“ to his clergy, and (hall before his admiffion to his clergy | hiv&
“ mitted any other fuch offenfe, whereupon clergy by tbé
4 [hmntes of this ralm is ndbalkwwable znd not bemg ther

ed, mgﬁ‘ mu mmmonhw. yec :

¥



.Wed to have lhtpnvxlcg\r of clcrgy, Ihall not dlereuponbc debver-

“‘éd to the ordinary, as hath been accuftomed, but aft fuch clergy

“ allowed, and burning in the hand according to the K;ntc in that

¢ behalf provided, fhall forthwith be enlarged and delivered out of

* pufqn by the juftices, before whom fuch clergy fhall be granted
8 8 “ that caufe notwithftanding, provided, that the juftices may

[ ] < for farther pum{hment detain the clcrk in prifon for any
¢ time not exceeding one year (¢ ).

*¢ Provided that, if any one fhall be convicted of carnal knowlcdge,
“and abufing. a woman child under ten years, fuch offenfe fhall be
«felony without clergy.

_  Provided, that any perfon admitted to the benefit of clergy fhall
“ notwithftanding the fame be put to anfwer other felonies, whereof
¢ he fhall be indi¢ted or appealed, not being thereof befors acquitted,
“ convicted, attainted, or pardoued, and fhall in fuch manner be ar-
¢ raigned, tried, adjudged, and fuffer fuch execution for the fame, as

~ ¢ he or they fhould have done, if asa clerk or clerks convict they had

« been delivered to the ordmary, and there had made his or their due
“ purgation.

Upon ‘this ftatute thefe points are clear.

‘1. That if before his clergy admitted, he had committed any other
felony within clergy, heis cleared of them as well as of that where-
u‘pbn he hath his clergy, for his burning in the hand is in lieu of his
dehvery to the ordinary and purgation.

f © 2. Thatas to former felonies out of clergy he is not difcharged by

hi& admiffion o clergy, but fhall be put to anfwer them.

" +g. That by his convi&tion he forfeits all his goods that he hath at

d&rﬂme of the convittion, notwuhﬁandmg hxs burnmg in the hand.
it is em&ed sqlmowmgﬁ\cm to be fialer,)

beconvt&m” ad of being burnt in the hand or
..A’Ze. fhall award him o~ ¢ whi t, 10 be ted to any of his

'Sy X3 Jnu. @ ﬁ;
where 2
ythc

<-houfe or houfe of cone&mn,' in A-mu. for

S 'm' he fhall be committed to fuch

,‘6”. 1o éap. 31, and 6 Gea, 1. caps
Jx ¢ The. gou::em;‘ntdcf,jn pﬂtgn
‘ xccn

¥
l@u to be kept without bail at the dif-
revion of the judges, not lefs than fix
* months, ‘nor more than two years from
¢ the convi€lion, an entry wheicof is to be b
~on tecord, and, if fuch offendefﬂ

‘there to yemain not lefs than &
hve momh:, uot ‘more than four'

us * “he or the

&"e Ck'zYv 1

,m;cny s ]nmuiiwu
“ ‘the | feven years ; and perfons
“ cum far receiving ftolen goods, know=

c.hgn to be “or for offenfes
vnﬁm , but pardoned generally
“ u,wn emqlmgf m{;ommn, 10 be
mn! fourteen
s; and if any -&mau&u or aid
# fuch offender to make his elcape, or if
« {uch offender fhall return or be found at
“ Jarge withous leave before the expiration
* of his term i in Great Britain o Ircland,
fhall b: decmed gmlly of

37. ;

.4 That

“kh ithe



rcﬁored hﬁl‘ o that capacity, gnves m the capacity of p
and retaining other goods, and i in nature of a pardon. =
5. That prefentdy upon his burning in the hand he ought to beufe' _
tored to the poffeflion of his lands, and from thenceforth to en]oy the i
profits thereof. ¥
6. That altho he be not burnt in the hand, but the kmg pardonsit, -
he is thereby put into the fame condition, as if he were burnt. iﬂ the
hand, and rendered a perfon capable now to purchafe and retain g
altho the words of the ftatute are after clergy allowed and burmw
hand he flall be delivered. Thiefe are all points refolved in 5 Co. Rﬂ h
110. a. Foxley's cafe, and P. 41 Eliz. Hefton’s cafe therein cited (*).
7. And confequcnt}y after clergy and burning in the hand he fhall -
not be proceeded agnmﬁ by the ecclefiaftical judge to deprivation or ‘rl
other ecclefiaftical cenfure, for it amounts to ‘a pardon by the kmﬁ

- Hob. Rip. p. 288. Searle & Williams. a
8. That notmth{hmdmg this ftatute requxres burning in thclund -

to difchargea clerk convit, yet a clerk in holy orders, viz. in. zhe
order of fubdeacon or above fhall not be burnt in the hand, but the
privilege aﬂowed them by the ftatute of 4 H. 7. cap. 13: to be ﬁVed
from burnmg in the hand continues to them. 2 Co. In/l. 637.
9. And upon the fame act:oum they 18y have their clergy mmﬁ

notwithftanding rhis ftatute.

10. That altho a clergyman in orders fhall not be burnt i in
yet by virtue of the flatute 4 H. 1, cap. 18, and of th:s»ihtnhdm
bis difcharge given by the court he fhall have the fame privilege as if -
he had bcenbnmtm thehand, mdtpetefonﬁnll “°§ be drawn in

com&axbehinormﬂ:&anyec bR

.‘v is ‘Rau_xtc mk‘u away deltvcry
 in the hand, yet the *




90 HISTORIA PLACITORUM ¢
12. That the pla of auterfoits convict and had his clergy Ramia as
~ "agood bar to a new arrangnmcnx for the fame fclony, as it §nd bcfore
 this ftatute,

13 Tha.t ifa man be mdn&ed of murder, and upor not guilty
_ is found guilty of manflaughter, ‘and prays his clergy, tho he
nelthel' be burnt m the hand, nor hath his clergy allowed, but the
court will advife upon it, yet this ftands as a good bar to a new in-
di@ment or appeal for the fame felony, for the prifoner hath. done
what he can in praying his clergy, which prayer is recorded petit /i-
brum, and it is the act of the court to advife, and their delay in al-
lowing him clergy, or burning him in the hand fhall not prejudice the
prifoner. 4 Co. Rep. 45. b. Wigg’s cafe and Haltraft s cafe adjudged.

Co. P. C. cap. 51. p. 131, (d).

if the court would have

(d) This point was however much liti-
gated, and at Jaft folemnly fettled in. the
cafe of dmj}rong and Lifle 7. 8 W, 3. B.
R. rots 565. Kel. 93. that a sonviion of
manflaughter, and that he wasa clerk and

ready to read, at :
allowed him, isa good to an_appea
altho the court had not called the oy

" dant to judgment, but*tontinued him over

witha curia advifare wult,

[391] ¢ H AP LN

C'amermng Judgmcnts in the feveral kinds of. capltal offenfes,

AVING now gone through the preparatories to Judgment,
. pamely indiGtment, pleas, trial, and clergy, I come to con-
_ fider of the judgments that are to be given in feveral capital offenfes,
~ and therein, 1. I will confider the feveral kinds of judgments." 2
| Who are the judges, that may give thcm 3. How and in [what
) mmner.]
 Firlt, for the feveral kmds of judgmenu I Emll conﬁder thefe
pzi*tacnlan.
1. What judgment is to bc gwen in e&of an acqutttal of any
- capital offenfe. oo
s 2 ‘What, when clergy is allowed i :
3. What to be gwen agamﬂ: a perion conv@d of ;reui'on, as
ag;iaﬁ the king. \
; “l-. Whatno begxhn in cafe of pent tteafon. o
Wlm, mufedfpeim)’m&' dm. A
ety L The




or other rixattcr in bar, or elfe when he is acquttted upon 1
pleadcd ‘and’of thefe in their order. o
If the prifoner pleads the king’s pardpn, the concluﬁon of !
is ordinarily thus, quarum guidem literarwm domini regis (‘ac dicti brevis
if there be a writ of allowance alfo pleadéd,) pretextu predictus T. H,
petit quod ipfe de pramiffis per curiam-hic dimittatur, &'c. fuper quo 05&

& per curiam hic intelletis omnibus & fingulis prmﬁ:uqﬁdcrmg’, :
quid praedictus T. H. cat inde fine die, &c. and in the margin of s
roll there is commonly entered [litere patentes allocantur: fine
diey &'c. aud no other judgment is ufually entered in fuch
cafe. Raft. Entries 455. a. b. [3 !
If the prifoner pleads auttrfam acquit, OF conviél, or attaint de mef-
me felony, and avers it to be the fame, (as he muft,) the conclufion of =
his plea is, & /g paratus ¢ff verificare, unde petit judiciumy . quid %
ipfe de pramiffis per curiam hic dimittatur, and fometimes mdmaa
commonly pleads éver to the felony not guilty. N
E:¢ David Waterhoule armiger. coronator & attornatus domini r’; il
in curid ipfius regis cordm ipfo rege, qui pro eodem domino rege m‘%f’ ;3 4
parte [equitur, pro codem domino rege dicit & cognovit, quod praediftus
Joh:mnes Sayer, qu: modo comparet, & prediftus johannec n inqui= i3
Jitione prcdxﬂa nominatus per nomen Johanuis Sawyer, uuper de W. in
com. S. &c. ¢/t una & cadem perfona, and fo goes along to all . m
averments mado & formd, prout pradiius ]ohannes Sayer ﬁ(p g
platztanda allegamt, ﬁqz:r quo vifis & per cur’ ki intelleltis omniby "1,1 i
Jingulis pramiffis tam in placito prediclo ipfius Johannes Sayer Ja m i1
preediéla placital’ & accordo conviltionis prediél. qu&m difli domini
vegis attornati gjufdem placiti cognitione, confideratum ¢fl, quod. pm
di¢ius Johannes Sayer eat inde fine die H. 5 Jac. B. R. qur’c ~
where he plesdcd auter, ,MMMﬁxs cletgy. - 52 ~q‘
nt is in | Wr entered, H. 6. Jac. B. R.in the
ith upo _' ‘ntraw pludéd, Et Davnd Wntw
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392 HISTORIA PLACITORUM CORO? ‘
The like form of judgment, viz. guid cat fi ine die was anﬁeuﬂyﬂfcd
in cafc of auterfoits acquit pieaded. 2 E. 4. _'}'alm Hodg/é;i'% cafe.

* And note, this Judg'nent of eat fine die is of two kinds, fometimes
&L e un fpecu\l fometimes it is general. 4

5 If 4. bring an action of covenant againft B.-and a fpecial

[ 3] verdict is found but upon the perufal of the declaration a

'fault therein appears, Et quia videtur curie, quid narratio ¢ft infuffi-

" ciens, confideratum ¢ff quod. querens nihil capiat per billam, fed quid

defendens cat indé fine die, this judgment fhall not be a bar in another

- adtion ; becaufe fpecial, and not given upon the verdict, but upon the

infufficiency of the declaration ; otherwife it bad been, if given gene-
rally, for it fhould have been intended upon the verdi@ and merits of

*the canfe. 7. 1650. Eales & Lambert (a).

< In a quare impedit by the hng iffue is joined and found for the de-
fendant, at the day in bank it is aileged in arreft of judgment, that no
- pairon is named in the writ, the Judgment Ihall be_enterd generally,
" quad cat fine die, and not fpecially upon the plea in “abatement, but it
feems, it fhall not bar the king in a new ation," for the eat /fine die
fhall be applied to the plea to the writ: vide 3 H. 4. 28 11. (4.)
But it feems, that if a man pleads a plea in bar of the indiGment,
as amrg‘”axts acquit, or a parﬂon, yet if the indi@ment be infufficient,
™ uptm the reafon of Vaux’s cafe 4 Co. Rep. 45. a. the eat fine dic fhall
~ be applied for the advantage of the king to the infufficiency of the
e ;ndlétment, and not to the plca in bar; quere tamen, non obﬂmm
Vuux s cafe. , )
g 1T reafon to have the eat fine die fpecial in that cafe, ¢0 quod
. indiclamentum pradiclum apparet minits fufficiens, ided confiderarum oft,
“guod car fine dic, and then it is applicable only t to the mfuﬁaenry of
! -dle mdlﬁment. !

[
|

J"I‘.lm cale (but not this pnpm) is n- ainft ﬁa&mg.. the caufc thereof dhould
in Sty 375 845 73- Srevnfqhé enterd, but this alfo was refufed
| This cafe, (whnch s obfeurcly ﬁatc& by the court as needlefs, wnd the judgment
by our author,) appears from the Wnbwk}\vent Mﬂy ‘qudd defendens eat fine dic,
hat thus, A guare ~fthe fame. ent, that (hould be in cafe

w 2 the king, and 2 wergt& N cen Brou t againft the pa-
K s uppn which ‘the.

: x

i it had been fouud

. m yed ;udgmenz. but the counfel fai’ inft the lﬁlg &ctufe the kmg will re-
[ ing deﬁrea, that the writ might abate, 'ceive no reby, for if this
MaL bqaufn it was brought againil the incum-  judgment erwvdl be pladed m

" this was refufed, beeaufc the king was e-  was given againit the vm,

‘bent only, and not againit the patron, but * bar, (he hng mgin reply, that 3ud£:
Fﬂ-
-d fro his own wiit; then  tion wis ot nemed the
ydqu mmﬂ T :

I




If "a“m pleaﬂ‘ ot guiley and is vamtted antiently the

ment was not only, quod eat fine die, but ided confideratum eff, QW '

cat ind quigtus, tho it were at the king’s fuit, quod vide Raff.
Entries 51. a. 2 E. 4. in the cafe of Hodgfon before cited, and
fo in the cafe of Smith before cited, vie. H: 6 Fac. and accordmgly
H.3 Jac. B. R. Rafl. Entries 57. Idei confideratum eff, quod idem
T. fit inde quietus, & eat fine die. Rafl. Enlrm, fol. 385, Gaol-
delivery 6, 7, 10, 11.

Yet at common law without the aid of 18 Eliz. he mlght be bound
bound to his good behaviour, if it were teftified he was of ill fan‘Ie.

and fhall be committed till he find furcties. ~Raf?. Ent. 385. Gaol+ "

delivery 5.

And if the entry were fuch, I do-not thmk the pnfoner could ever £

be arraigned again notwithftanding the infuficiency of the indict-
ment, till that judgment of acquittal were teverfed, for eat inde quictus
cannot go to the infufficiency of the indictment, but muft go to the
metter of the verdict. ;

But indeed in Vauxe’s cafe, 4 Co. Rep. 44. a. who was acquit by

verdict upon not guilty pleaded, the judgment is only Jdes ta)yfdera-
tum ¢ft, quid predidius Willielmus Vaux de felonid & murdro pra-
diéto in indiftamento pradiélo fuperiis [pecificat. necnon de diétd felomicd

venenatione pradiéti Nich. Ridley in codem indiftamento nominat. cidem

Willielmo impofit. eat fine die, not eat inde quietis : he was afterwards
indiéted de novo and pleaded the former acquittal, and vet bacaufz
the indictment was not fufficient, he was put to plead to the felony,
and had judgment and was executed. i
The truth is"the beft reafon to maintain that judgment is that,
which is given by my lord Coke P. C. 214. in thefe words, In the
cafe of acquittal the judgment is, quod eat fine die, which may be given
as well for the infufficiency of the indittment, as for the party’s innocence
or not guiltinefs of the offenfe, and the judges of the caufe ought hfar:
Judgment to look intg, thw&plz record, and upon due confideration ;Iurcaf
10 caufe it to be mftrd. laep confideratam eft, quod eat fine die.
* This is the beft reafon to fupport that judgmeny, but if the judg-
ment had he«x. gﬁ? cat inde quictus, as the antient form is in cafe bf
3“1““13' upon ot guilty pleaded, that covld never refer to the [3 5]
. defet of the mdi&mbm, but to the yery matter of the ver- 9
dicx; andnfmfmwakthe]uggxmthadbemﬁwwﬂ, lgemld

never agam have becri mdx&a& fér thc fame aﬁ'enl'c, nﬂwwﬁg"

\ f




‘dae defe& of the indictment, all that Jndgment rev%rfdl %y %ém of
"emror, tho, as'it was, that Judgment in Vauxe's cafe was one ‘of ‘the
" hardeft that ever I met with in criminal ¢aufes, | foi where the pri-
fomer excepts to the infufficiency of the indiGment, or the court doth
 itex officio, the judgment is fpecial, quod indictamentum ob infufficien-
" tiam caffetur, & quad the prifoner cat inde ad prafens fine die.
1f 2 man be indicted of homicide /e defendends, or per infortunium,
- he muft plead to it or confefs i, and there is nd judgment of death
ngcn agam& him, but remittitur pr fonz, or baild ad expeﬁand. gra-
tiam regis.
But if a man by the coroner’s inqueft be found to have kild a thief,
that affaulted him to rob him or to commit a bm‘glary, which is not
- felony, he fhall neither be arraigned nor put to anfiver upon that in-
* diGtment, but fhall be difmiffed without any judgment.
~ But if he had been indi@ed of murder or manflaughter, and upon
ot guilty pleaded the fpecial matter is found, or the jury acquits him,
the judgment fhall be guod eat ‘inde quictus, and it is a perpetual dif-
charge ; and if he be found guilty /e defendendo, yet the judgment
given thereupon, qued expeéiet gratiam regis is a perpetual bar to an-
other indi¢tment.  Co. 2P. C. cap.101. p. 213, 214.
B i The Judgment m,éaﬁ of allowance of clergy is thus, Swper quo
" .&tum- & ibidem qmzﬁmm ¢ff per cur. domini vegis de eodem Johaune,
jz qmd pro fe habeat vel dicere [ciat, quare curia domini regis hic ad
" judicium & exccutionem de eo fuper verediétum pr¢dzﬂum procedere non
 debeat idem ]ohannes dicit, qudd ipfe eff clericus, & petit bencficium
clcru'ale f bi in ed parte allocari, & tradito eidem ]ohanm Libre idem
by ;}ohnnnes kgzt ut. clericus, fuper quo confideratum ofi “per curiam hic,
quad idem Johannes in manu fué levi cauterizetur & deliberetwr, and -
tﬁ'e execution is accordingly enterd, & inflantér crematur in manu [ua
; ﬁé}l&, & deliberatur juxta formam flatuti. . .

' 3 961 And if he be a nob}ema.n, and be demanded whcrcforc
iy udgment fhould not be given w the verds&, he may aver,
diat be i » peer of the kin 1 habens W & wacem in parliament,
-and pray the bengfit of the ﬁamieqfa 1 E:ff cap. 12. and if it appear
foin the md:&mcnt, or in afc it don not, xf the court be afcertamcd

'Z:be coufcﬁbd by the king’s a.ttomey -;:hen the J-dgment is ided con-
ﬁimm cﬂgmdd;bktﬂﬂf fmmdl’tq ﬁmlamﬁm in Iugly'mdt cafu
oﬁt Nyrw:f,‘ 2 g







[ f&”-ﬁ L SR M M R P

I-nsroam PLAQE@RUM
"gf But 1f the prifoner he in the king’s bench and the j 2
~ given in that court, the entry.is guid pradictus J. S. dwcpm P" pre-
"’zﬂm marefeallum ufque prifonam marefcalcie domini regis coram ipfo
; nge, &' de inde ad quendam locum executionis, vecat. St. Thomas Wat-
nnges “trahatur, & fupra furcas ibidem fu .@mdafur, and {o forward
as in the judgment. ¢«
Thus the judgment was enterd agamﬁ Barbly a feminary prieft
! upon an indi¢tment in Middlefex, P. 38 Eliz. ‘Jpon the ftatute of
97 Eliz. But the judgment agamﬁ a woman in all cafes of high
treafon is to be drawn and bumnt. Co. P.C. 211.
Upon an indi&ment of treafon for counterfemng the king’s coin
" the judgment is only, as in petit treafon, viz. quod ducatur ufque gao-
lam domini regis de Newgate per vic’ com’ dedlefcx, & ab inde u/-
que ad furcas de Tiburn trakatur & ibidem f j}em!amr, quoifque mor-

tuns fuerit.
And the judgment againft a woman is alfo, as in petit treafon, to

¢ bebumt ‘25 E. 3. 42. (¢). : .
=8  This l&mccd of all hands, but as to chppmg or, impairing of coin
[therc been fome doubt,] and likewife as to counterfeiting of
fomgn coin made current by proclamation, becaufe thefeare new
created wreafons.  Co. P. C. p. 1T .«
3 But yet in cafes of clipping or waﬂnng made treafon by
[39 ]the Ratute of 5 Eliz. cap. 11. &' 18 Eliz. cap. 1. the judg-
ment is now fettled to be only drawn and hanged, as in cafe of coun-
terfeiting of the coin of the kingdom by 25 E. 3. de proditionibus,
‘and this was agreed, and accordingly judgment given againft two
Frenchman, Hill, 25 Car. 2. (f), according to the book of 7. 6 Eliz.
Dy 230. & \
 And with this agreen the refolution of 24 H 8. in juftice Sp:lmau s *
mports cited 2 Co. Infi. p. 636. A pricft drawu -and hanged for clip-
P“‘E the king’s coin, and yet clipping was_not held to be treafon
_w&minche!hmtcofzs E. 3. but made fo [by thethmeosz 5.
cap. 6. according to the common opinion and the recital of the ftatute
‘ofSElm.] (g)» and fo repeald by the !hm of 1 Mar. cap. 1. yet

cven while that flatute of 3 H. 5. was n _the ]udgment was
A only dnwmg and hanging in tha.tmfe. T
"':'i;.- ¢) No b
S { i ‘ﬁ 1 Vens 354. by M lhe‘“ . nnp;-n
Ty ...L,.m"* Seen z"ma.u,mb'my..:::;
“""‘m’"‘ % 3 ard dh. inthat o 5 Eliey i




And upo fem:haf prcwdmts hel.h in the kmgs bench
the Old Baily, tho fomc precedemp were of hanging draw
quartering for chppmg, yet the moft ufual were only drawmg n
hanging (A i

And upon the fame reafon I thmk, thit in cale & of counterfeiting of
forcign coin made current by proclamdtion, made treafon by the fla-
tute 1 Mar. cap. 6. and the clipping or wathing thereof, likewife
made treafon by 5 and 18 Eliz. I think there ought to be no other
judgment but drawmg and hanging, for by the proclamation and the
a& of t Mar. it is now become as the coin of this realm, and l!
were an incongruoys thmg for a:man to be hanged and quartered. fdr Wi
countetfeiting foreign coin made current by proclamation by interpre=
tation of the ftatute of 1 Mar. and yet to be only drawn and hanged
for counterfeiting the proper coin of the kingdom,

For counterfeiting the great.or privy feal certainly there was anti-
ently no other judgment but that of petit treafon, namely
drawing and hanging, as appears by the book of 2 H. 4. (399]

25. a. (i), and the record of that cafe, tho my lord Coke excepts
againft it in P. C. p. 15, fed de his vide que fupra dixi Part 1. cap.
16. p. 187.

IV. The Judgment in petit ‘treafon s for a man to be dmvn and
hanged, for a woman to be drawn and burnt, as alfo in high treafon, -
Co. P, C. p. 211, for the other judgment is unfeemly for that fex. (,
Stamf P. C: Lib XIL cap. 19. fol. 182. 5. O

V. The judgment in all cafes of felony is, quid fufpendatur per col- 5
lum, quoufque mortuus fuerit. i

But if a man be outlawd of treafon or felony, tho there be no odm 7 f!u(/
Judgqut, but qtltgauu oft per Judicium coranatorum, vet it is of ufdf
~ an attainder aml lhh;nﬂs the offender to an award therenpon to be "7’
made by the cotm:, ‘where he is brought. as is fuitable to the oﬂ'enfe, i
for which hc m'indi&ed and outlawd. ¥

* And this Jndgment is as well fo be gaven againft a nobleman as an.
other in cafe of ﬁl?py, and canniot_be given otherwife by the court,
or executed othenwife by the theriff. Co. P.C. p. 211 & 52, (k)

VI. The judg;me!l:; of peine fort & dure at this day in cafeofmqp,
is only wheré the p! féner ﬁ*aud& mch of malice upon bu m%u

3 ’:»f .18:.-»»»&:.0 25
) ’Wﬁ“‘ fgs



'mcnt or will not d;re&ly anfwer, *for n challc my

e challenge fhall be only over- ruled (7 ') and tfl .
But at common law in all cafes of felony and at thts day‘m pcnt

- ticafon, if he challenge thirty-fix percmptonly, lie fhauld have his
¥ judgment of pepance (m), and this holds as well in an appeal s in
an indi¢tment, and as well in ¢afe of women'as men. 2 Co. Inf. 177.

.fup:rfat Wefima 1. cap. 12.

The entry of the Judgmcnt is thus : _

Et quafitum ¢ff per curiam ab co qualiter fi velit inde acquietare,

gm dicit, quad ipfe non vult  Je _/upcr aligyam juratam patyie ponere, nifi
Solummodo in Deum ; tunc zp;/uper du‘?um ¢ft ¢i per curiam hic, quod niji
“aliter in héc parte refpondeat mori delm, ‘qu: dicit, quod non

‘[400'] wult aliter refpondere in bat_ parte mf ut prius, %deo_confiderat’

¢ft, quid idem R. B. ducatur ad prifonam marefcalcie domini regis co-

ram ipfo rege, & ibidem nudus preter baccas fuas ponatur ad terram
Super dorfum fuum direéte jacens, & foramen in terré fub cjus capite fiat

& caput ¢jus in codem ponatur, & fuper corpus fuum*ubi libet ponatur
tantum de petris & fervo, quanmm portare potefl & plm‘, §uamdin vivit,

& qud habeat de pane ¥ aqué peffimis & prtﬁnc et proximis, & illa
die qud comedit non bibat, neque xlla die qua b;ht non_comzdat, ﬁ: Vi-
vendo quoufuqe mortuus fuerit (n). L
" And if he ftands wholly mute, then lbe cntry is da" :
s, allacutus quommodo ﬁ wvelit de felama predtﬁf acquictare, qui qui-
o w;‘@"‘ inguifi-
peffir wel [ pre-

4
|

.....

@na {9’: ut fnpra. Catalla xpf hus nulla, R

] *nd fometimes alfo the jury were chargcd”to’inqﬁnre f malé creda-
* 'z, but that was but rarely in cafe of mmmngpﬁ), for the ix-
LA *w itfelf carries a' probability, that he may be guilty when joined
B wthwhu own wilful mfuﬂng“hu !nl!, foﬂuthe foxfmts hxs goods by
& ﬁwﬁ ﬁ:mdmg mute




9%. ch.lypeﬂo” 2 Hawk. P c.ch.“
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Concerning giving of judgmént, ,by whom, and when.

HAT courts have jurifdictions in caufes criminal and capital ,
‘have been handled before in the beginning of this Part; Tam
now to confider when one judge may give judgment upon a convic-
tion before another Judge, and how. sl
The king’s bench is the center of all fubordinate Junfdl&xons, ef- '
pecially in matters capital. :
If 4.be mdn&cd of fclony before juftices of peace, oyer and tmnnwr. f ‘
or gaol- delxvery, and be convict by verdi&t or confeffion, if the record of
the conviction be removed into the king’s bench by certiorari, and the -
prifoner alfo be removed thither by /abeas (corpus, that court may give .
judgment upon that convi@ion, but there mu{! be firft a filing of thh«,h, '
record in the king’s bench, and a commitment of the prifoner to
cuftody of the marfhal, and he muft be called to fay what he can,
why judgment fhould not be given againft him, and thereupon Juﬂg
ment may be gwen ~:wdc 23 H. 8. cap. 1 & 11. lOH 4. 9 a.
Coron, 4677 NV H e )
And indeed there was no other remedy before the ftatutes of ll
H. G.tap 6. &1 E. 6 cap. o b for judgment to be given upon perfous o
reprieved before judgmcm for the ﬁormer ‘commiffions are determmed i L
by new ones at common law. - N
But if the conviction were not before the judge of the king’s bench.
{o that the oﬂEndcr commuqd not alwa.ya in cuftody of the
or of thofe that are his banl.hmhcxemmdby habeas corpus otbqou‘h:
in by procefs, - thgputgy{ofemqved may plead he is not thc’ﬁm
perfonmd;ifefomc!lmrﬁqnfnamq, andxfthem ,
VOL.H. s R A,a £
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" 402 HISTORIA PLACITORUM CORONZ.

3 emonfefs it, he fhall be difcharged and procefs made out againft the other
- .perfon, thus it was done in the cafe of j’oba Apare, Lib. placitor’
Coron. n. 1. who was taken vpon a capias umgat .md pleaded he
was not the fame perfon.

Or the king’s attorney may take iffue upon it ‘and aver him to be
the fame perfon, and known by one name or the other. 21 E. 4. Surry.
Lib. placitor’ Coron. placits 31. Nicholas Browne’s cafe.

. Orifhe anfwers nothing but ftands mute, ‘it thall be inquired whe-
ther he be the fame perfon by inqueft, before judgment be given
againft him, for he fhall not be concluded by the return of the (heriff
«either upon a cepi co. pus or habeas.corpus, if he was not always in
cuftody of the fame court from the time of his firft arraignment, vide
accords 10 E. 4. 19. 4. but if he had been always in cuftody of the
court of king’s bench from the time of his arraignment, or had been
+ bailed by the court, and came in and rendered himfelf upon his
bail, then no fuch inquiry fhall be made upon hig ftanding mute.
10 tﬁ 19:4. 5
nd that I may fay it once for all, the fame law is where a party
is Gutlawd or abjured, and comes by capias utlegat’ or other procefs
Jinto the king’s bench, he fhall be demanded what he can fay why
execution fhould not be awarded againft him upon the record re-
moved, which 7 H. 6. 25. a. B. Coron. 44. is called an amugnmcnt,
if he confefs himfelf to be the fame perfon, execution fhall be awnrdcd
if he deny himfelf to be the fame perfon and the king’s attomcy con-
“fels it, he fhall be difcharged; if the king’s attorney take iffee upon
i, it fhall be tried; if the prifoner fay nothing, it fhall be inquired
‘by an inqueft of office whether he be the fame perfon : wide 8 H. 4.
) eg & 18. B. Coron. 22, 23. 10 E.4.19. b. M. 5Car. Crake, p. }76.
: Cm s cafe. }
If an iffue be joined in the court of kmg s bcmh in an appeal of
3 feloay ot in un indi@lment of treafon or fclony cither upon a record
~originally begun in that court, or tcmored thither by certiorari, the
- ufual courfe now is to try it at the bar, or if it were removed by cer-
tiorari out of another county, to remit the record according to the
ftatute of 6 H. 3. cap. 6. to the juftices, before whom fuch
-~ [403]
indi€tment was originally taken, with a writ to command
ﬁ{htm to proceed therein, whether the record was -fo remitted before
nr afncr iffue jomed in rhc kmg s bcnch. :
i < siadetn Bt b S But
: i
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Bnrmy times that court anéicudy did, and at this. day‘
dawn ‘the tranfcript to be tried by #iff prius, as well in an indi
as an appeal, and upon the return thereof the court may give judg
ment-of déath or acquutal. accordmg to the verdnﬁ returned : guod
vide fepius L.

But whether they might inquire of abetrors then: hath been dwcr-
fity of opinions, vide 2 & 3 P. & M. Dy 120, 121, 131. 4. but by
the better opinion they cannot, 10°E. 4. 14. b. 4 Co. In/l. 160. not
can they arraign the felon at the {uit of the kmg, if the plamuﬂ" be
nonfuit in his appeal 22 E. 4. 19. a- (*), A

It hath been held by fome, that juftices of affife and niff pnm may
by virtue of the ftatute of 27 E. 1., de finibus cap. 3. without any
other commiffion deliver the gaol and give judgment of felons, vide
Stamf. P. C. Lib. IL. cap. 45. fol. 57. b. but yet that hath not been
ufed, neither is it fafe to be pradifed without a commiffion of gaol-
delivery’: wide flat. 3 H. 5. flat. 2. cap. 7.

But certainly at common law juftices of »ifi prius could not gnc
judgment upon af appeal or indictment fent to them out of the king’s
bench by miff prius to be tried, no more than in other ordinary civil
caufes, for they have but the tranfcript of the record before them, .
and their commiffion is only ad triandum exitum, and to remit the
tranfcript with the verdi& indorfed upon the pojiea (1).

But by the (tatute of 14 H. 6. eap. 1. jullices of nifi prius have
.power in all cafes of felony and treafon to give judgment of acquittal
or attainder at the day and place where their inquifitions, inquefts, and
juries are taken, and then and there to award exccution to be made
by force of the fame judgments. .

But yet it feems this flatute gave them not power to inquire of
abetters in an appeal, nor fo arraign the prifoner upon 'a[ o4)
nonfuit before them at the king’s fuit, 10 E. 4. 14, 6. 22 424,
E. 4. 19. a. but this was to bc done in the king’ s bench upon the re-;
turn of the poffea. ,

But upon this fRatute fhcfe thmgs are to be obferved.

- 1. That they might return the pofiea into the king’s bench, and
there, judgment may be given as at common law, for tho the fta:ute
gives them power to gwe judgment and award execution, yet it leaves '
them power to retumuhcpgﬂm, and ukes not away the power of the

© () Vide fupra p. 4:-;. L) vavgn,p-«. :
_ A 3‘ 2 . ﬁng"‘
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hﬂg’s hench to give Jhdgmm and %:var& executien upon: ﬁ)e pﬁm
returned, as thcy might h hm—dom at common L APRETE

2. That s the prifoner cannot be amngned nor. plcad to’ nﬂ'ue in
the king’s bench, unlefs the record and alfo the prifoner be there, {o
the record itfelf ftill remains in-¢he king’s bench, and only the tranf-
cript delivered to the judges of nifi prius and not the record ifelf, as
upon the ftatutc of 6 H. 8. yet upon that tranfcript the judges of ifi
prius may give Jndgment and awatd execution by virtue of the ftatute
of 14 H. 6. cap. 1. ]

* But then the prifoner muft either be fent down by habeas cor pm‘ to
the fheriff of the county, where the niff priusiis, in cuftody, or elfe
bailed to appear there, for no inqueft can be taken by default, or in
the abfence of the prifoner in cafes capital.

And if the prifoner be bailed by the king’s bench fo appear at the
V‘ prius, (as he may,) yet if he appear not, the inqueft cannot be
* taken, but only the prifoner called upon his bail, and the default re-
corded, and fo upon the return of the po/lea new procefs agamﬁ the
prifonery” and alfo agnm& his bail.

At common law by grammg a new commiffion of the peace all
proecedmgs before fcrmcr .commiffioners of the peacc were difcon-
tinued, and if an iffue were joined, or a perfon convicted, or had judg-
rdent, the new commiffioners could not proceed to trial, judgment, or
memwn, but all that could be done was to remove. the record by
"c)ﬂ‘nmh and the prifoner by kabeas corpus into the kmg s bench, and
Mﬂ: to procced where the Juﬂxccs left off.

o ] And to remedy this the ftatute of 11 H. 6. mp 6. was
s 5 ‘made, whcreby it is enalted, ¢ That fuch proceedings {kall
¢ ngt'be dxfconunucdby fuch new comm:fﬁon, but the new juftices
“;iﬁe{ they have the records before them fhall have power to con-
,:-tﬁue tbefame pleas and proéeﬂ'cs. and the fnnc _pleas and pro-
 al ahtt dc:pend ‘upon them to hear and ﬁnaliy determine,
ot ] }nﬁlcd mxgh! Thave don "lfno new cowmiffion had
“ i'ﬂ'ucd S

By virtue of ﬁns ftatute newcoﬁmﬂiguéﬁ m:gbt not only give
. judgment upon conviction before f former juftices of peace, but might
:L_"‘#wzﬁl execution i}gqn 3udgmems gi mliy ,thc formcr Juﬁxccs as thall
b&ﬁr;het fhewn, : ST

it this ﬁamﬁc e:nendd(! not to Nﬁmﬁm of oyer and u‘rmwr!
dehch*. m odjni tmmw%m peace.




other things enaéts, That wheve any perfon fhall be fonnd : e
“ treafon or any felony, for ¢ which Jjudgment of death fhould be‘gmn,' ik
“ and be reprieved hefore judgment, new commiffioners of gaokdeli-
“ very may give judgment upon fugh convn&wn, as the juftices of
“ gaol-delivery, before whom he was convicted, might have done.

“ And that no manner of procefs or fuit made, fued, or had before
“ any jultices of affife, gaol-delivery, oyer and terminer, of the peace,
“ or other the king’s commiffioners fhall in any wife be difcontinued
*“ by the making and publithing any new commiffion or affociation,
“ or by altering the names of fuch juftices or commiflioners, but thay
“the new juftices of affife, gaoldelivery, and other commiffioners
“ may proceed in every behalf, asif the old commiffion and juftices
¢ and commiffioners had fill remained and continved not altered.

Tho this Ratute in the firft part thereof mentions giving of judgmene
upon a perfon convic, vet I take it very clear they may award eveeu-
tion upon a party repneved after judgment by former commiffioners,
for by the fecond claufe they may proceed in every behalf as the !‘amtetv
commiffioners rmgbt have done, and therefore there is little .,
caufe for the quere made touching that point in Dyer (), [406]
yet 1 hiave generally obferved this one rule, that T would never give
judgment, or award execution upon a perfon repricved by any other
judge but myfelf, becaufe 1 could not know upon what ngbt
reafon he rcpneved him (%) - )

Scc the xcferencn at the end of the ch next fu pu

( x65 a. « perfon ruppotcd to be :mudetea m
i (b) The ufefnln:fa of lhu cauuoa may’ “ not to be found, that he repricved the
be feen from what is obferved by Sir 7obn  * perfons condemned; yet in a circuit
Hawles in-his remarks oo Cornifb's trial, “afterwards a certain nnwary judge, with-
Statc Tr. Vol IV, p 203, where'he relates  * out inguiring into the reafons of the
the cafe of fome perfons, * Who had been  “ reprieve, ordered execution and the
¢ convifled of the murder of a perlon = “perfons to be hanged in chains, which
“ abfent barely by inferences from foolifh ¢ 'was'done accordingly ; and afterwirds
*¢ words and attions ; but the judge'btfon: “ to his reproach the. perfon fuppofed W :
“ whom it was tried was fo unfatished i ¢ be murdcred appmd alive, 3
“ the matter, becaufe the quy 65 the", :
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Concerning executions.

CH of what concerns this matter hath fallen in under the
former chapter, and dm‘eforel fhall be anf in it. T fhali
confider. ‘
1 Wha may award execntion.
2. In what manner it is to be awarded.
3. By what warrant to be made.
4. By whom it is to be done.
5. In what manner. %
- 6. Concerning reprieves or refpite of judgment or execution,
1. As to the firft of thefe it hath been difpatched in the former chap-
ter, they that may give judgment may award execution.
" And therefore the court of king’s bench upon on Aabeas ¢orpus and
a cestiorari to remave the body of 2 prifoner and the record of his out-
lawry or attainder before them may award execution upon
[407} him. M. 5 Gar. B R. Croﬁe p- 176, C'oxes afc, vide qua
dieta fumt [upra cap. 56. :

e

" "11. Touching the manner of it there be certain cafcs, wherein tho

lﬂ; ‘prifoner be attainted, yet he is not to have execution awarded
'hﬁ{um. tll he be demanded what he can fay why execution

: ﬂlo‘uld ot be awarded agam& him, wiz.

1 Where a woman is convicted and attaint by Judgment, tho fhe

,b " femams alwnys in cu(tody. fo that conflat de perfond, yet execution

i

ka

ﬂ& to be awarded againft her till fhe be demanded what fhe can
fay why c:gecutmh (hould not be awarded, for fhe may allege preg-
, which, tho itbe no caufc to ;eﬁﬂe Judgment. s a goodcaufc

m refpxtc execution. sl )
2. Where the judgmmw*gnm at 1fomer feffion, for in that

Mbetweeﬂthwandthe formor{dﬁon hcmayhaveaptrdon to

L

“ﬁé =Wﬁ"gm the ﬁ%mr% bk almyi remained in the cuftody of
mmt.thhe firft had judgment, for in that cafe, if he be

lgry. j w«sﬁb: mbya"gmm bytbeﬂrmﬁ} bm&ﬁl nqt.'h conduded, but
Rt A vht

wck



that he may fag he is mthgrm, and xﬂ'ue may be ul\'m:"'_' n it
and that iffue fhall be tried before he fhall have execution aw
againtt him, and if he fands mute, it fhall be inquircd wlmh“ ibe |
of malice. *10 E. 4. 19. &. Agam,. P
4. If judgment wete given in another coum “or by other ]ulhces. ‘
as in cafe where a record of an attnmaer comes from another court by -
certiorari into the king’s bench, or if a man be outlawed for felony,
and the outlawry either removed or. rcn;mcd mto g}\c king’s bencb,
and the felon broughtin by Aabeas corpus or eapias utlegat’ he fhall be
demanded what he can fay why execution thould not be awardna ;
againft him, which 7 H. 6. 25. a. is called an armgnmcnt, for in
thefe cafes, 1. He fhall not be u.om.luded by the return of the theriff
from faying he is not the fame perfon that was outlnwed and upon .
that, iffue_may be joined, and it fhall be entered of record and tried
(*), unlefs the king’s attorney confeffeth it:  vide ﬁtpm cap. 56. 2.
He may have the king’s pardon to plead. 3. In cafe of an o8
outlawry he may affign error in the outlawry. and priy; ref- | [-4 ]
pite to purchafe a writ of error, and the court ufually in fnch a cﬂfe
prefixeth him a day, and gives him refpltc to purchafe a vmt of e mor,
and in the mean time remits him to the mar(hal and refpuu hir
execution.
Thvus it was donein the cafe of: Damd Dme, H.16.E. 4. Plam.
cor. n. 57. who was taken by a capias uxlrgat returnable in thcﬁlag 5
bench, Et flatim quafitum ¢ft ab o, fi quid pro fe habeat vel d:rrﬂ[qu, <
quare ad executionem de o fuper utlegarid prediftd procedi non #&ﬂ
He alleged, that at the time of the outlawry pronounced he»}vﬂ,m \
prifon in the tower of London, Et flatim quafitum ¢ff ab eo per: mr’yf
habeat aliquid breve de errore necne, qui dicit quid non; JJ:B ‘IVW Vi
eft eidem David ex gratid per- curiam, quid ipfe lmw de errore in hde
parte habeat coram domino rege in oitabis Hllhm,, nnd upqn hft laxhre 5
a fecond and a third pcrempsory day was aﬁigned him, at which day ;
fa&, and iffue was ukcn ﬁpon.nt, tnd a venire facm retumabk g, o
Mich. term, the prifoner flill remainin in. cuﬁody, and execmm vl
refpited till :hcuﬂ'nc tried. St s g1 &
Buututobenoted. thltbsﬁltwm.idlyhuexm I leg-
'ingcmtin:heouthmm,pm
mult allege error in flq

(ﬂ ‘dug-, T “
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. that refpite ofexacmon befmhumf'mor be brought, for if the
court be ﬁdsﬁad that it is mercly a pretenfe, they may chufe, ‘whe-
ther they will allow him a day to fue forth a writ of error, but may
award execution prefently. 1 H. 1.13. 4. John Collin’s cafe, vide Co.
P, C. p. 212. : 4o
If.ﬂth:r the prifonet hlmfelf or any as amicus curie, inform the
court of any error in the outlawry, the court ex officio muft prefix him
a,day to purchafe his writ of error, and in the mean time refpite execu-
’ tion, but if he purchafe nothis in convenient time, ‘execation fhall be
awarded.
11l By what warrant the execution is to be made.
[409] In the kmg s bench there is no other writ nor warrant but
an award of the court upon the judgment, viz. Et diffum ¢ft
marefcallo, quéd faciat executionem periculo incumbente, for in the king’s
" bench thie marfhal is the immediate officer of the court to make execu-
tipnm thefe cafes, for that court never gives judgment againft any,
that is not in cuflodid martfcailiin cafes capital, and fo are all the an-
tient and modern precedents, vide 3 H.1. 1. a. M. 5 Car. B.R. Cro-
p- 176. Coxe’s cafe, and fo was direted by the court upon view of
the precedents themfelves mentiond in my lord Coke’s book of Ensries,
Tit. Indifiment per totum, P. 25 Car. B. R. in Brown’s cafe (a).
When an attainder of felony or treafon is againft a nobleman, the
judgment is pronounced by the lord high fteward, and the warrant for
* execution is under his precept and feal in his own name. C'a R
St
', ‘When judgment is given by commiffioners of oyer and terminer,
regularly the precept for execution fhould iffue to the fheriff in the
names and under the hands and feals of three of the commiffioners,
'whereof one to be of the guorum, befare whom judgment was given,
Co.P. C.p. 31. butby ufage (as far as I can learn of Jate times,) it is
now done only by leaving a calcndar with the dibnﬂedmng their
judgments (4).
' Whena man  hath Judgtnent of death bl!fm‘e Julhce: of gaol-dchvcry.
B the regalar wayd.mther to lﬂhea]#echu the fheriff, in the
names of the commiffioners, mcmng the judgment, and commanding
“execution to be done, or otherwife by an award upon the record, Et

o %qfwmm?kmmnmmymm, ,ﬂdﬁm:uv-
‘cutionem poﬁcuio wm
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But of latter time there is mﬁ done, but after ;udgmmtm
the judge fubfcribes a calendar in paper, dire&ing the feveral judgments
of deliveranee of the pamcs aoqumed, or the execution of the pu-ﬂ&:
condemned.

Only Rolle would never fubfcnbc il fuch ulmdar (*),
tut would command the fheriff openly*in court to take notice [4101 :
of the judgments and orders of what kmd~[ocver, aml command the
fheriff to exccute them at his peril.

The reafon of the difference between J“ﬁlm of gaol-dchvery and
of oyer and terminer is this; all the precepts, that iffue 4t a feffions of
oyer and terminer, as for a venire favias tales, &c. ought in true order
of law to be by precept in the names and under the feals'of the juftices,
but the precepts by juftices of gaol-delivery need not be otherwife than
by a fimple award upon the roll: Jdeb praceptum gﬂ wicecomiti, quod
venire faciat hic &e.

1V. By what officer execution is to be made "

Regularly the officer, that is to make the execution, is that oﬁm
in whofe cuftody by law the prifoner is at the time of the Jud‘neu
given, for into his cuftody he is to be remanded after judgment pro~
nounced, and there to ftay till judgment executed. ‘ m«i&

Therefore, where judgment is given at the feflions of guol-dehvuy,
the execution is to be made by the fheriff, or his under-theriff or &-*"
pury, for regularly he is in his cultody ordinaiily, but if the pnfm .
be in the Tower of London, (which is oftentimes the cafe of perfons
indicted for great treafons,) and he be arraigned before juftices qu
and terminer, he is commonly brought before them by a pm
the conftable of the Tower, {which is an exempt prifon from that of
the {heriff;) and if he be convict and attaint, he is commonly remitted
thither, and the precept or warrant for execution muft go to the lieu-
tenant or conftable of the Zower, for it is purfuant to the judgment,
viz. quod pradiftus E. ducatur per prafatum locumtenent’ turris London
ufque ad dictum ‘turrim, & deinde per medium civitatis Lond. diretd f
trahatur ufque furcas de Dibumn &¢. And thus it was donc in the cafes
of the traitors at the powder-treafon 3 Jae. - But ufually a command
mwumuim:hammofbmma Middlefex xobuq. ‘
mgtoxhehentemn! Wt R . g J“ )» "

- If the prifoner bennlwdmth-hng’s‘bemheﬁwfﬁ‘ LA
treafon or felony, heis or ought to be always firft comuumd “

taa. \q)m:m:,“n. s *\, Rt
ATAY ?k;'l*_;

i
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tn the marfhal, md by him is to %ought to the bar upon his trial .
~ and judgment, and to him he is to be remitted after judgment till exe-
“cution, and wherefoever the felony or treafon was committed, yet the
mar(hal is to make execuuon, for hc is in this cafe the imhediate offi-
cer to the court, and the prifoner i is not in the cuftody of any theriff,
but of the marfbal.
~ And therefore the entry in this cafe of fcluny is, Et diftum ¢ff ma-
‘refmlla, Qudd faciat executionem periculo incumbente.
~ But in cafe of high treafon the marfhal is mentioned in the very
Judgment, viz. qudd ducatur per. prafatum marefeallum ufque prifonam
mare[calli marefeallie domini regis, & deinde ufque’ ad furcas fancti
Thomas Wan’ings tm&amr & ibidem [ufpendatur &e. thus is the entry
of the judgment, P. 44 Eliz. againtt Patrick Dalph B. R. T. 43 Eli=.
B. R. againl Fohn Tipping, T. 39 Eliz. B. R. againft Fohn Fones.
And in the cafe of Brown P. 25 Car: 2. that had judgment.in the
- king’s bench for felony upon the ftatute of 3 H. 7. for an offenfe coin-
mitted in Middle ¢fex, and there prefented and convifted, the execun-
tion was made by the marfhal in the ufual place of cxccumn in the
county of Surrq (%)

Ouly in thefe and the like cafes the court gives order to the fheriff
of the cdmity; where the execution is made, to be affifting to the
marfhal.

" V. As to the manner of the execution; as it is to be done by the
proper officer ; fo it is to be done purfuant to the judgment.

The judgment in cafe of felony is, fi/pendatur prr collum, quoufque
fuem mortuus.

The fheriff may not alter the execution, if he doth, it is felony, and
fome fay murder. Co. P. C. p. 211, 217. (c).

; ,[4! 2] If the party be hanged and cut down and revive again, yet
he muft be hanged ‘again, for the Judg;nent is to be hanged
by thc neck 1l ke be dead (d).
‘The judgment in high trcafon is comphcated viZ. hangmg.
: heaamg imbowelling, &' ;
* The king may pardon all but the behcadmg, for this is part of the
tlgmem the judgment is not dtered ‘but part of it remmed Co. P.

: -'But tlns muﬁbemderthegreatful. C’m P Cip 8 4
. aHawkeP.C.chgx. g Black, Comi ch. 32, Gt -
[+ (h) The like done i WuJ . me 1 % R
. f{fu L 8. R.W:I"jl[rl“:'nltlﬂfl"ft ll'i:.) M ’i o P so: e
- e ; : w""“m 335 P
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Concerning reprieves before or after judgment.

 EPRIEVES, or flays of judgment or execution are of three
kinds, viz.

1. Ex mandato regis, thus we find it done in SH ‘7 7. a. tho ere
tenus, ot by fome meffage, or by fending his ring, but at this day.it is
ordinarily fignified by the privy fignet, or by the mafter of requefts.”

. 11 Ex arbitrio judicis, ~Sometimes the judge repnevu before judg-
ment, as where he is not fatisfied with the verdi@, or the evidence is
uncertain, or the indié&ment infufficient, or doubtful whether within *
clergy ; and fometimes after judgment, if it be a {mall felony, tho
out of clergy, or in order to a pardon or. tranfportation. Crempr.
Fuft. 22. b. and’thefe arbitrary reprieves may be granted or taken off
by the juftices of -gaol-delivery, altho their feffions be adjoumod or
finifhed, and this by reafon of common ufage. Dy. 205. a.

1IL. Ex neceffitate legis, which is in cafe of pregnancy (e ), [41
where a woman is conviét of felony or treafon, Co. P.C. 17, S .
P.C. Lib L. cap. ult. ,& 4y

1. Enfeinture is no ground to ftay ]udgmcnt, and thercfore if a
woman convi&t be afked what fhe can fay why judgment fhould not
be given, emfeinture is no caufe of ftay ; but when judgment is given,
fhe ought again to be demanded why execution {fhould not be lmde,
and there fhe may allege enfeinture in retardationem exmmuu 29
Affiz. 1. Coron. 180. '

2. Enfeinture is no caufe to ﬂay exccution, unlefs fhe beaﬁm
with a quick child, or which is all of one m:cndment, if the be guick
with child. 22 Az, 71. Coron. 180. 5

3. When this is objected in delay of execuuon, it ought to beh-
quired of by a jury of twelve difcreet women, and their verdict is k0
be recorded, and accordmg as they gm; it the cxccutxon is to prmgd
or ftay. Jbid. ; i :

4. This privilege is to bcallowdbutmce, for 1f mebesj;_‘f o

“time with child, fhe ﬂmﬁ x_xgt?ﬁ_x‘erdy&ehyuecm bn" ¢ gaoler

fa)Tluu:tm:bythec.wil } 3 "“""‘&"G ’”:‘
. XLVlll. . ﬂcﬁu { * L“Olq
&bytbchw:';f}ﬁa b or &‘“ v "ﬁl' &!ﬁ
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ﬂnﬂ be punifhed for not looking better to her. 12 Affiz. 1. Coron.

168. 23 Affiz. 2. Coron, 188.

If fhe be priviment enjeint and Dot quick with chzld, - only fo
found by the jury c of women, that is no canfe of refpite’; but I have
rarely found but the compe.mon of their fex is genﬂe to them in their
verdid, if there be any colour to fupport a fparing verdict.

' 6. This reprieve is or ought to be a matter of record, and there-
 fore T have always taken it, that altho fhe be delivered before the
. next feffions, yet the fheriff ought not to make execution after her

delivery, neither ought the judge to give fuch diré€tion upon the re-

prieve granted, but at the next feffion the woman muft again be call-

ed to fhew what fhe can fay why execution fhould not now

{ 4 ]bemade and fhe is to be heard 12 Affiz. 11, Coron. 168.

" aimefne al barre, for itmay be the tempus praflitutam for her delivery

" fince the laft feffions is not yet paft, and the muft ftay till then, or it

may be fhe hath fince had the king’s pardon, which the fheriff can-
not allow nor judge of,.

And therefore the books tell us, that after her' delivery the was
brought to the bar again to thew what fhe could fay why execution
fhould not be made; this bringing to the bar muft needs be at a
fecond or following feffions. 12 Afiz. 11. Coron. 168. 22 E, 3.
Coron. 253 - )

-

. The Endof the Second Volume,
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THE PRINCIPAL MATTERS |

TWO PARTS OF THIS TREATISE.

i

y

N. B. In the follgwing Table, where there are no numerical letters,
the pages referred to are in the firlt Part, and fo are the pages
which precede thefe letters, ii; but the pages, the numbersof which
‘come after thefe letters in the Table, are in the fecond Part. = |

In the firft Part (through miftake) after page 146 follows a repetition
of the pages 143%, 144%, 145%, 146, which are diftinguifhed by
afterifms g:th in the book at large, and in the Table; foin the fecond
Part after page 156 enfues an iteration of page 149%, and of the fuc+
ceflive numbers to 157 exclufive, which iteration or repitition is alfo .
poiuted out by afterifms, as well in the Table, as in the book,

e
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Fbatement., " 'Whether mifnomer of chriltian liu‘q :
‘ in indi¢tment be a plea.
PPEALS, for what caufes a- ii. Page 176, 238

bated,  ii. Page 149,150 Safeft to allow plea of mifuomer
Frifover mifoamed, or having a  both as to chriftian and firname,
falfe addition pleads to indiét- and if grand-jury not difcharged,
ment, or anfwers toit on his ar- indictuent may be amended by ,
raignment, is eftopped from tak-  them, and returned according .
ing advantage of mi/uomer or fal- to true name fet forth in plea.
fity of addition. . 1. 175, 176 g
Mifnomér in civil aélion, not errer.
: i, 175
Where prifoner will take advans
tage of mifnomer, how fpecial
M't}x_xti'y.to lge. ik 115,'2&: to ‘
ifha roame in appeal, cau LA LR AR R s
T abateméints, comirs. of dadidie! Oultiwiy on fich RAIBEAIE o
M;ent, “?“b""n. ii. 175, 176 wr::xeoou:d 5 i of’& ;
lifnomer of cbriltian name in ap- What good additions grees o
_peal or other ad S;W of i 1 WiyOeries, 0t 006 E3EA11.4 4
RITty, good plear” ii. 287, 288" T L o AU
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. Addifion to be to fubflantive name,

 notonlyto alias difl. ii. Page 117
1t refers to laft antecedent, ib.
- Spinfter applicable to man or wo-
' man, but yeoman not. ib.
Si%’lﬂe woman a good addition. ib.
- Indi@tment againft peer good with-
. out addition. ! b b,
© Several indifled for one offence,
" mifnomer, &c. of one guatheth
~indiétment only againft him, and
reft put to anfwer, and fo in
trefpafs. ; ib,
If in appeal or indiétment mifnomer
of firname is pleaded; replica-
 tion, gque conus per une mofme £
lautre, good; but in appeal or
action, 1f mifnoner pleaded of
“chriftian name, plantiff muit
. take iflue, and cannot reply in
“that manner. 11,238
In all cafes of mifmomer prifoner to
- plead over to felony. ib.
Plea of mifnomer or falle addition
tried by fame inqueft, that pafles
on priloner, and not in foreign
county. u. 238
Of Fleas in abatement by matter
of record ii. 239
One indiéted of fame murder on
two indiétments, is arraigned on
indi€tment laft taken; fecond
thall not abate, but ufually for-
mer quafhed by judgment.  ib.
How peer indi¢led by a common
 “name may plead mi/nomer; title
. part of his name; but on plea
pleaded muft fhew forth writ
_ teftifying it ; plea triable by re-
- cord. « i1, 240
R
- Abettors. Vide Purder, Prin-
- cipal and Jeceflarp, Statutes
i general, Zreafon, &c,
dbjuration, "
Taken away. . 605. ii. 68
e ¥ VIde ﬂdiﬂm. v

i a‘m Lb V'&‘?;{J ll ‘;tp
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A TABLE OF THE PRINCIPAL MATTERS

Aodition. Vide Abatement.

Avjournment. Vide Commil-
fion, ourt,

thhiraltp.

What fhall be_faid fea or ' falt

water. Page 424
Admiral at common law had con-
ufance of 'capital crimes comi-
mitted on the fea. 500
In capitals he had three forts of
jurifdiétions. ii. 12
Of the primitive jurifdi@ion of the
admiralty. ib.
The)v roceed by maritime laws;
trnial by proofs. ib.
A capital fentence wrought no cor-
ruption of blood. y ib.
Might hold their feflion any where
on land. i, 12, k6
In creeks, €. infra corpus com.
they had jurifdi€tion at common
W it 15
General commiffions of oper and
terminer infra com. extended not
to mifdemeanors on fea-coaits,
fave in creeks, €. infra corpus
com. i, 16, 17
Expofition on 15 R. 2. giving ad-
miral jurifdiétion in any river
or creek within body of county.

ii. ib.
It extends only to death of a man
and maihem. ib

B. R. and general commiffioners of
oyer and terminer have a concur-
rent jurifdi€tion. i, ib, 18

Coroner of county, as well as of

-admiralty may imquire of fuch.
deaths happening in great rivers,
wiz. arms of the lea flowing and
reflowing beneath firft bridges.
o ib.

What rivers this a# extends to.

i ii. 16

- Extends to deaths happening in

great fhips, not fmall veffels. ib,

- Ths jurifdiction being annexed to

the admiralty, they may proceed
by marine law, tho before 28
H. 8. they proceed by comzu;&
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fion under great fenl and by in-
quifition i. Page 16
Expofition on 28 H. 8. of proceed-
in treafons and felonies done on
the fea. » ii. 16, 17
One ftricken on fea dies on thore
after the reflux, admiral by this
aé? hath no Junfdxéhon. it, 17, 20
Of the commiflion direéted by this

aét. i, 17
Proceedings thereon by the courfe
of the common law. ib.

Acceflary difpunifhable by this a2,
but how otherwife punifhable.
ii. 17, 18
In all crimes within it, clergy al-
lowed, fave in treafon, piracy,
and murder. i 17
A mute fhall have peine. for: €
dure. ib,
Whether attainder thereon works
corruption of blood, and how in-
dictment to be for that purpofe.
355. u 18
If formerly a moral ftroke had
been given on the fea, and party
had died within body of county,
neither admiral nor common law
bad jurifdiétion.  426. ii. 19
to 21, 162
A robbery at fea, goods brought
to land infra corpus com. not tri-
able at common law. ii. 18
Treafon or felony at fea, not tri-
able at common law, but on this
adl. ib.
Te commiffions on this a& is ge-
nerally added a commifiion of
peace, . oyer and m minery and
gaol-delivery. 18, 19, 20
Tavrefore Seflion ought to be infra
com. Rty 19

Vide Piracy.

dffrap,

Second blow makes the a&'ray 456
Vide @ll‘t?ﬁﬂ.

ﬂmmgana AMGfing. Vnde
umr
ano au:cen‘arp, ;
« general, &c.

0 o ”3{@ ‘A
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If aliens renonnce king's

- 3lien.
Where aliens_guilty y}'
whcre not. Page 59, 60
How merchant alien nmn) tha
* ufed. 60, 93) .
protec-
sion, not to be dealt with as fub-.
Je&s 60, 93, 94
‘Sometimes alien enemies conftraind
. to give fecurity, guod /e bene ge-
rant erga regem, c. at other
times to fwear fealty to the bng. !
| 60, 95
Their Debts and goods conﬁfon!es
9.
What a good plea in bar to debt *
brought by alien enemy primd
Sacie; what a good replication
to avoid it. ib.
How #ing may authorize alien
enemies to fue for their debts,

here.
A fu je& of an hottile pmﬁt
efumed to adhere to him; he
thnll be ranfomed, and his goods
here confifcate. 164, 163
Where ftatute fpeaking of fubjetts
extends to alienshere. 541 542
How alien indi€ted and tried.
Vide (hallenge, Yurpy and Lrial,
Vide amlgmme dmbaltavors,
Trealon, ,

dligeances

Divided and fubivided. = = 62
Oaths of alligeance by common law
and ftatute, ib.
Antient oath how, comprehenfive ;
wlere and by whom to be taken.
63, 64 63
Alligeance, or fidelitas regia, due |
only to a fovereign. 64, 5 e
Double kind of lige fealz AR
where one prince is fubor mu citad
to another, and yet hath fumma .. |
imperia over his fubje€ls. ' 65 -+ |
Exumphﬁed from hiiory. ~65ta
68,172,738
Inﬁ of rex pater & relem,.
u sreme alligeanee -

4 erved to the father,) an o( a
%ug fuboldmllc to both, G55
e B
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~as well as crown. Page 61
Salvd fide £ ligeantid domini regis,
- in all oaths of fealty, as well'as
.. profeflion of homage to a fubor-
- ‘dinate lord; omiffion punifhable.
7. ’-_'~ 67, ‘68

P %uot to be two co-ordinate,
-~ ablolute alligeances to feveral
- independent princes. 68
. Divers before lofs of Normandy, ad
L fidem vegis Anglie €9 Francie ;
* how they ordered their homages
and fealties. 68, 69
Difficulties thence arifing. ib.

. Homage, its divifion, and in what
homagium ligeum differs from al-
ligeance, and by whom to be
erformed, and when. 71, 72
herein that agrees with and dif-
.. fers from homagium feudale, 12
nixt homages, partly lige,

hﬁ:ﬂy RGL ) o 12, 13
nfiance of mixt homage, when a
foyereign prince hath a vaflalage

ar pofleffion in another prince’s
dominions. - - 73y T4y 15

lmbaﬁahor.

If a fubje& Born, tho he never
took oath of alligeance, become
a {worn fubjeét to a foreign
“prince, and is fent hither as his
minifter, 'and confpire againft
‘king’s life, treafon. ¥ - 98
Whether a foreigner being agent

- of a foreign prince, either in

‘amity or enmity, come over
~with or without king's fafe con-
~ du&, and here confpire againft

. king’s life, or to raile rebellion
or war, ought to be treated as
traitor or enemg. . 96
Whether punifhable as ap enemy
for inconfummate attempts. 97

; B e 98,99
The prince to whom fent the pro-
B ey Jodge b - LR
. For rape, &c. indi€table in
comites legati have fame
o

~Oath’ applicable to ‘king’s perfon, -

98
99

A TABLE OF THE PRINCIPAL MATTERS

dmendment.

- Clerk of affife forgets to enter ad-
journment of commiffien of gac/-
delivery; record hot amend-
able. Page 494

8 H. 6. gives liberal power to jui-
tices to amend records. 649
Where caption of mdictment re-
turned 1s faulty in form, it is
fame term amendable by clerk
of aflife or peace, but not in
another term. ii. 168
In another term clerk, that re-
turns it, fhall be fined for his
informal retarn. ib.

dmercements.

A man drowned in a pit, coroner
may charge vill to fiop it, and if
not done before next gaol-deli-
very, vill amerced. 424

Vill amerced for burying body be-
fore coroner fent for. ib.

One flain in the day in a town
walled or not, town amerced;
if infufficient, hundred; and in
defaunlt, county; fo upon an
efeape. 448, 603. 1. 75

Soif out ofany will, hundred, and
in their default, county amerced.

448. ii. 73

Murdram, what fort of amerce-
ment; how far taken away by
ftat. 425, 447, 448.

Not impofed in cafes of death per
infortunium. i, 73

Latrocinium, what, 425

A man killed either in day or night,
-and offender committed to ¢on-
ftable or vill, upon efcape vill,

where party {lain, or offender
té'ken,'mable.‘ : 448

Felon in bringing to gaol efcapes,
is' killed in purfuit, yet town
amerced, /489, 490, 602

A man flain within preciné@ of the
vill before day-light gone, of-
fender efcapes, vill amerced;
otherwife, if flain in the night,
exceg town be walled, and then
in either cafe it fhall be awer-

g y ! H

i e,
» % R »



CONTAINED IN THE TWO PARTS: ,

ced; becaufe gates ought to be
fhut from fun-fet till fun-rifing.
Page 448, 604. ii. 73
Amercements on country for e-
fcapes of felons, by whom to be
fet, 600, 603
Vill amerced, if felon efcape from
private perfon without default,
001

If felon in carrying to execution
efcape, vill not amerced. 602
If vill commit a felon to four men
to convey to gaol, who fuffer
an efcape, vill amerced. 605
Ifa firanger prevents arreft,where-
by felon efcapes, vill amerced.
606

Negligent efcape prefentable in a
leet, but they cannot fet a com-
mon fine or amercement there.
603

Amercement called efcapium takes
place in cafesof death per infor-
tunium. .73
Felon taken by townfhip, and de-
livered to fheriff, £9¢. efcapes,
townfhip not chargeable, but
theriff, &c. ib.
But if in guard of conftable, who
is bringing him to gaol, he e-
fcapes; tho gaoler refufed to
take him, vill chargeable ; nay,
tho he be flain, becaufe he re-

fifted. ib.
Vill amerceable only in cafe of
death of a man; but in other

felonies, as theft, tho thief not
taken, no amercement or other
genalty at common law, but by
at. of Winton. i. 73, 74
But if they had a felon in their cuf-
tody, or in cuftody of a conftable,
wcﬁ he efcapes, vill had been a-
merceable, and fo of the hun-
dred. il 14
In cafe of manflaughter, where the
decenna was antiently amerce-
able, where vili. ib.
1f any of the family of clergymen,
noblemen, or knights antiently
committed a murder, &%. and
fled, his mafter was me{ceab}e.
¢ * it 0}

t

;_Vox.'ll. .

-

How one prefent that takes not
offender, is punifhable. * i,
Page 15,716
Where three amercements for one
efcape.

e s

")

G|

"

Fas

150

Townihip amerced for efcapeiﬁo !
.93

felon never aétually taken,
» : ¢
Fpoltacy, Vide Retigion,

dppeals.

In treafon long difufed; appealsof
treafon in parliament wholly ta-
ken away by ftat. 349, ii, 150

Year and day for bringing appeal
of murder, how computed. 427

Whether jury may find guilty of
manflaughter one appealed of
murder, 449, 450

In appeals, juftices of nifi prius
may inquire of abettors, and
give judgement, and if plaintiff
nonfuit, arraign prifoner at king’s
fuit. it, 41, #1490

May allow clergy to a convi@ of
manflaughter on appeal. ii. 41,

*149

If appellant die or releafe, tho
appellee be indiéted alfo, yet on
nonfuit of plaintiff; proceedin
for king fhall not be on indiét-

. ment, but appeal. ii. *149

What caufes of abatement of ap-

cal. ii. 149, 150

W';:ere party fricken in one coun-
ty dies in another, appeal in
either, i, 163"

In appeal of death by writ, per-
fon killed is certain, but lnf -
peal of robbery writ general,
and it appears not what goods
are till J’eclamtion. i1, 221

Auterfoits convilt and clergy had @

“good bar to indi@tment ogm A

o
; 1
N
e |

Ap:;_tl fzc;r il'ame crim:l ‘1!1. ,
nd fo, if cler, ayed, and court
“will advifegly Prn’;t, tho clergy
not aftually allowed. ~ 1bs
For pleas to appeal, Vide
If appellee ftand mute, j
of peine fort & dure

W, s el
R
b
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- Eor repitution in appeals of tobbery.
- Vide Reftitution.
For appeal of rape.  Vide Wape.
. For power of coroners in taking ap-
. peals. Vide ¢[oroners.
For procefs in appeal. Vide Pros

cels,

Where clergy oufied in appeal, or not.

" Vide €y,

For appeal by approver. Vide Ap-
prover.

For arraignment on appeal. Vide
drraignment.,

A pprober.

Coroner has power to take his ac-

. cufation. . il. Page 67, 2217
provement defcribed. 11, 67

w4 dn diferction of court to admit him
‘ vto:ﬁpprove or not. i, 226
Admitting approver long difufqg.
» ib.
Of what offenfes approvement may
be. ii. 227

In what fuits. ji. 228

Wihen one fhall become approver.
) e ii. 248, 229
Before whom he may become fuch.
\ i1, 229
Of the manner of approvement
and allowance of it. ib.
What duty of court on party’s
copfefling felony and praying a

SE eorofer, o, ii. 229, 230
What procels on appeal by ap-
~_prover., "1, 230, 231
Of, proceedings on appeal after
‘ppennnce of appellee.  ii.
% 232, 233

. Arraignment.
Definition and various etymologies
. of the word. 344. ii. 218 to
D b 219
Ape‘_(quer of a traitor, or one fuf-
- fering a wilful efcape, or re-
ceiver of a traitor, ﬂ;nll_not be
arraigned till principal conviét,
g 257,238, b kﬁa&f ii, 224
*+ None to be attaint of treafon with-

fLags et urng-np?' nment, -except out-
e -’“,P)fmvt. .; %m 0 350

If indi@tment of murder charge
one as principal in firft degree,
another as prefent and affifuing,
if principal in firft degree nei-
ther appear nor be outlawed,
principa!l in fecond degree¢ ar-
raigned. FPage 437, i, 223

Felons arraigned on the mainouvre
at king’s fuit. 156, 348

But fuch arraignment wholly ouft-
ed by ftatutes. il 149%

Appeal brought at party’s fuit,
and pluintig' nonfuit on that ap-
peal, offender arraigned at king’s
fuit thereon, and fo if appellant
die or releafe, and tho he be
indicled as well as appealed,
yet on nonfuit of plaintiff, pro-
ceeding for the 4ing fhall be on
appeal only. 1. 140%, 221

But it muft be where plaintift hath
declared on a pcuf by writ, or
hath formed his appeal by bill.

) il 149%

Where defendant fhall be arraign-

ed on appeal, where not. ii.
: 149%, 150%, 221

Where appeal bad, defendant may
be arraigned on indiétment, if
any, before the court. ii. 150%

If none, court may bind him over
to another feffions, and in mean
time to be of good bchaviour.

ib.

In civil aétion de xore raptd eum
benis viri, if defendant was con-
vi¢ted, it antiently ferved for in-
diétment. ib.

So in fpecial verdi&t in trefpafs for
taking goods in B. R, if it was
foum‘? that defendant took them
felonioufly, antiently this ferved
for indiftment, ii. 150%, 151%

And To if on a juftification in flan-
der for calling a man thief, ver-
dict be for defendant, and this be
in B, R. and for felony in fame
county ‘where court fits, or if
before juftices of affize, having
alfo a commiffion of gaol-deli-
very, plaintiff fhall be forth-
with arraigned on this verdié.

pot > b i, 151

4 Bat
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But return of refcue of felon, or
breach of prifon, not fufficient
to arraign party upon. ib.

In treafon or felony offender muft
appear in perfon, i, 216

Of what parts arraignment of a
prifoner confifts. i, 218, 219

If prifoner hath any matter to
plead, either in abatement or
bar, then he pleads without im-
mediate anfwering to the felo-
ny; but in fome cafes /i trove
ne foit, then to the felony, not
guilty. i 219

Prifoner to be brought to bar
without irons, unlefs danger of
efcape. ib.

But ufgally brought to bar in vin-
culis for fear of elcape; but
ftands at bar unbonnd, till judi-
ment, ib.

Inmurder antiently court forebore
to arraign prifoner on indiét-
ment, till year and day patft,
whether pending appeal, or not.

ii. 220, 249

But now by ftatute juftices fhall
try him on indiétment of mur-
der, &c, tho within year, and
if acquitied, bhe fhall not be
difcharged ; but at difcretion of
juftices ¢ontinued in cuftody ; or
on bail, till year and day paft.

ii. 220, 249, 250

Where an inquifition before coro-
ner is returned, and there 1s al-
fo an indiétment for fame of-
fenle, on which beft to arraign
prifoner ;. and where there
ought to be a ceffet proceffus on
coroner’s inqueft. ii. 221,222

In cafe of appeal and indi€tment
for fame offence, where there
ought to be a ceffer proceffus on
indi@ment. 1, 221

If indiétment be of manflaughter,

and coroner’s i‘r;?ueﬁ of murder, .

highefi offence,

beft to arraign
ii, 222

and fpare the other.

If both of murder, but one infuf-

ficient, then to arraign on good
one. usl{.‘ 222, 239
If both and returned into
count feffions, beft to ar+

» quitt

raign prifoner on both, (fo as
' thgnble) put on fame inqueft to
be tried), and to indorfe ac-
?uittal or attainder on both pre-
entments; jury to be diredled
to acquit him on both, if ac-
on one, and e conver/o.
ii. 222, 239
Felon may be arraigned of breach «
of prifon before conviét of firf
felony ; contra of efcape or ref-
cue. il. 224
Yet if 4. be acquitted of princi-
pal felony, he may plead that
acquittal n bar to indiétment
for breach of prifon. 611, 612.
il 224
Where one brought in on exigent
fhall be arraigned de mowo, ii.
224, 925
If any exception taken by way of
abatement, counfel fhall be af-
figned. ii. 236,
Prifoner fhould not formerly in
anf' cafe have had a copy, but
only oyer of indi€tment ib.
If exceptions to inditment appear
material, court can quath it,
and direét new bill to be fent to
grand jury, wherein the faults
may be amended, and prifoner
arraigned de novo, i, 237
One indicted on twn indiftments ;
one for murder, other ou 1 Jac.
of ftabbing; he fhall be arraign-
ed on botf). 468. ii. 239,240
If on fpecial verdiét finding a fe-
lony, court erroneoufly ldjudg:
it none, and that judgment
reverft, whether party fhall be

executed or arraigned e move.
ii. 247

Juftices would rarely arraign pri-

foner on inditment, efpecia
for murder, within year afte
death, in favour of appeal, un-
lefs appellgnt an infant, or evi-
Adence ver ‘eregna:,t. ii, 249
, attaint of felony by outlawry;
outlawry reverfed, he w,{c
put 1o anfwer {ame felony

’
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A TABLE OF THE PRINCIPAL MATTERS.

’“w"rﬁ, &'c. fhall net be arraigned
on that indiétment, but difimfied

without any judgment. ii. $95
Juftices of afi/e cannot arraign at
K.’s fuit on nonfuit before them.
on appeal, but this done in B.R.
on return of poffea. ii. Page 404
3 How a madman frould be treated on
kis arraignment. Vide JDeot.
For arraignment of acceffary. Vide
. Principal and Jecelary, .

: rrefk.
Who purfues not a felonis fineable.
448, 449, 484, 593 ii. 75, 16

On cap. ad fatisfaciendum, doors
cannot be broke open; but on

an habere facias poffeffionem, they
may. 458
Officer entering by outward door
open, may break open inward
doors. ib.

If warrant not firi@ily lawful, yet
if matter within juftice’s jurif-
.diétion, and warrant under his
feal, officer not to difpute vali-
dity, 460
Juftices warrant where void, and
cofficer fubjeét to falfe imprifon-
ment. 571
‘Where matters being within juf-
tice’s jurifdiction, officer ex-
cufed. ib.
Warrant not expreffing certainty
of crime, irregular, and officer

" cannot break open doors. 577,

' 584

One taken on fuch, how to be dif-

- charged. 578
If refcued or wilfully let go, fuch
_efeape or refcue not felony. ib.
Such warrant erroncous, not void ;

; it excufeth in falle imprifou-
' ment, feal crime being felony,
. or crime within juftices cogni-

. _zance. ib.
- General warrant t¢ take all fuf-
. fpefted void; falle imprifon-

~.ment lies for one taken’ there-
" on; contra of rule in B. R. of
©_fame import. 580, 586, 587.
j'm ii. 105, 112

T

 Juftices may iffue warrant for trea-
fﬂ;"%&m" e and commit. 58

3.1

Where juftice of foreign county
may iffue his warrant agajuft a
felon, and commit.  Page 580

Warrant iffued by juftice of proper
county to take a felon, he be-
fore arreft flies into foreign ecoun-
ty, and is purfued and taken,
he muft be carried before juftice
of foreign county ; but if taken
in proper county, he efcape into
the‘:)fo?cign, heymay be brf)ught
before juftice of either.  581.

1. 94. 115

Conftable hath fame protection on
purfuit and arreft in forciin
county, as proper, whether he
hath a warrant or not. + ii. 94

Warrant, to whom direéted. 581.

i, 110.

May be dire€ted to a private man,
but he not compellible to exe-
cute it, + 581. ii. 110

Officer refufing or neglecling may
be indicted. - 581

Conftable cannot fubftitute,  1b.

Conftable not bound to execute
warrant out of his diftrict, yet
Sallum valet. 582. 1i. 110

Before whom warrant returnable;
difference, where retuinable
generally, and where before
juftice who made it; not in e-
le€tion of party to go belore
whom he pleafes. 582. 11, 112

On warrant for {urety of peace, or
good behaviour, or againft one
that hath dangeroufly wounded
another, bufinefs declared, and
prifoner demanded. doors may
be broke open. 459, 582. i

94, 95, 117

If officer hath once laid hands on
prifoner, lie may break open out-
ward doors to take him. 459

1f warrant direéted to five bailiffs
two or three may execute it. ib.

Sheriff' or bailiff, on cap. utlega-
tumy cap. pro fine, or other pro-
cefs for king, may break open
door;, if not opened on de-

mand. 459
Where officer muft fhew his war-
“rant, or not. 458, 462, 583,
¥ ii. 92, 116
A pri-



CONTAINED IN THE TWO PARTS. -

A private man muft hew his war-
rant, or fignify contents. Page
459
What fufficient notice of a man’s
being% conftable, &'c. 460 to
464
Juftice of peace may grant a war-
rant on probable fufpicion, and
doors may be broke open by
him to whom direfted. 579,
580, 583

For what end conftable, or an
other, during affray, may brea{
open doors, unlefs one danger-
oufly wounded or killed, 589.
i, 95
Of what offenfes conftable having
received information, or any
private man, without a warrant
may arreft, and break open
dours on refufal to open them,
or deliver up party. 589
Where law maﬁes a private man
an officer, .and he may arreft a
felon, and in order thereto
break open doors. 588. ii. 76,
71, 92, 202, 203
Where conftable ex offcio may
break open doors to take felon.
ii. 90, 92, 202, 203
Where conftable on Aue and cry
may break open doors, or not.

ii. 102, 103
What previous to breaking open
doors. ii. 103

Difference between private man’s
and conftable’s arrefting on fuf-
picion. ' ii. 92

On excommunicato capiendo doors
cannot be broke open. ii. 116

If juftices iffue a warrant to take a
felon, wha is in juftice’s hoafe,
officer after demand, £c. may
break open the door; and fo for
fulpjeion offelon)'. . 116, 117

Where fheriff on civil procels may
break open the houle of an-
other than the party againft
whom procefs is. it 117

Judge of B. R."may ore tenus com-
mand a tipftaff to arreft, without

» exprefiing the caufe i, 586

Officer or private man breaki

- open a houle to take a folon,mg :

* ‘What required o maintain

trefpaffer to the owner, if felon
not there. s e T
Juftices of oyer and terminer ma
iffue a commifhon to take
- indifted before them, whereby
doors may be broke open, but
commiffion muft be hewn if de-
manded. il. Page 106
Conftable, on his watch may break, , =
open doors to keep the o
or in cafe of diforderly drink-
ing, or noife in a houle at un-
feafonable hours ./ i, 94,95
Conftable ex officio may arreft one, =
that has broke th¢ peace in his
view, and keep him in his houfe
or ftocks. 587
Where one is dangeroufly hurt,
conftable may imprifon on coms
mon fame, or report of anoths;ll;.
ib.
Whether on an affray out of view,
he can arreft without warrlt]g.
ib.
Where private man may arreft
without warrant, whether fe-
lony done in fame county, or
not. 5817, 588, 1. 76
A. dangeroufly wounds B, C. be-
ing prefent may im‘[iril'on 4. till
brought before juitice, or de=
livered to confiable. -558. .77
Felony committed, a private man = =
may arrcft on probable caufe

of fufpicion. 558, 885., ii.

. TRy 81,
What are probable caufes.  588.
s b e B

How and in what time ‘priilate

man to difmifs himfelf o O?Q
der. 589, 1. 77, 81

Moft ufual and fafe to bring hi
before a juftice, or if that can
not be done in time, to call con-
fiable to one's afiiftance. 590

%;

Prevention of arrefts, a mifdemea-
nor, not felony, 606
Of perfons that may arreft, n, 12

.

Whether private man
power Yo take or detain
60

v
R, a
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icion, and how officers and
private men are to juftify in fuch
cafes. ii. Page 78, 79, 80, 91
No felony, no ground of fufpicion.
g ii. 78

No fel done, party arrefted
may mnlarged, rnd zfcape dif-
punifhable.
But in cafe of a felony, tho party
_ . arrefted innocent, who lets him
go not being duly delivered, is
punithable. ii. 79
Regularly, party fufpeting muft
arreit. ib.

' What party fufpeéting is to do to

oblige conftable to affiit.  ib.
Juftice to be acquainted by him
with whole cafe. ib:
Juftification in aid of conftable on
- felony done, and a fufpicion, is
ood. 1. 79, 80
Sufpicion may be by any; impri-
fonment muft be by conftable.
ii. 80

If goods of A. be ftolen, and found
i B.’s cuftody, and 4. makes
the cafe appear to the conitable,
and requires him to bring B. be-
fore a juftice, this is a good juf-
tification in 4. fans averment,
that he fufpeéted him. ib.
A felony committed, 4. has pro-
bable caufe to fufpect B. and
acquaints C. with the whole
matter, C. hereupon having pro-
bable caufe to fufpeét B. may
juﬂisy by his own fufpicion;
and fo may one coming in aid of
4. to arreft B. ib.
One ma{ alledge twenty caules of
fufpicion, and it fhall not make
his plea double: what makes an
iflue upon the whole.  ii. 81

. W private man difcharge party fuf-

'. X
&
v
3

‘pedied without bringing him to

or conftable, it 1s an e-
but makes not imprifon-

feape

0 B £ carry bi o
‘He muit not im to gaol o
other mt thangv.vbeve

taken, unlels there be no gaol
in that county. i, 81
“Arreft on fufpicion permitted by

" § h\!;pormmuded. {M‘n

¥
N
U

w4 T
56T e

ii. 78,79 '

Not fame privilege in all points
allowed to him, that arrefts on
fufpicion, as to one arrefting on
hue and cry, or by warrant, or his
certain knowledge of the felony.

il. Page 78, 82, 84

If he, that arrefts on fufpicion,

break open doors, it is at his

eril ; if party be a felon, it is
juftifiable, otherwife not; but
he may enter by the doors open
to arreft. ii. 82

To prevent murder a private per-
fon may break open doors. ib.

But in ail arrefts muft acquaint
party with caufe thereof.  ib.

Party not bound to take notice of
a private man as authorifed to
arreft, and may fly from him if
innocent. . 83

But is bound to take notice, and
fubmit to a conllable arrefling
in ing’s name, or offering fo to
do. ’ ib.

Private man cannot beat innocent
man arrefted on fufpicion, but

"only lay his hands gently on
him. ib.

A bailiff cannot beat defendant
before the arrefi, yet afterarreft
and efcape, a bailiff may jufiity
beating him. ib.

Of officers of publick juftice vir-
tute officii impowered by law to
arreft felons and perfons fuf-
pected of felony, and who they
are. . 85, 86, £¢.

How they are proteéted by law. .

1. 85

Their atings not arbitrary, but
neceflary duties; they under
fevere punifhments for neglect.

ib,

Need no warrant to arreft felons,
and thofe probably fufpeéted.

ib,

All perfons bound to be aiding
and aflifting to thofe officers
upon their fummons in preferv-

ing the ﬂpeace, and apprehend-

ing malefaéors, efpecially fe-

lons 1. 86
1f any refufey how punithable. 581
_ii. 86,115

Aflift
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Affiftants under common protec- By bis original power may, fo
tion of law with officers. ii. ' % :

Page 85

By ftatute may plead general ifiue,
and havé€ double cofts, as well
as officers. ib.
Where a private man may arreft
a felon, thefe officers may do it.
ib.

"“breach of peace and fome mif-
demeanors lefs than felony, im-
prifon.’ ii. Page88,'90

If one expofe an infant in the cold
to deftroy it, or charge patifh,
conftable may take him and put

*him in the fiocks. ib,

If affaulted, tho in his own cafe, .

What power juftices of peace have,
uoad arref'! of felons. ib.
Juftice feeing a felony, or other
breach of peace done in his
prefence, may arreft felon, 587.
ii. 86

So he may by word command any
one to take him, which is a
good warrant without writiqi.
ib.

But if done in his abfence, then
muft iffue his warrant in writ-
ing. " ib.
If there be any riot or breach of
peace like to happen by a tu-
multuous meeting, &, he may
command his fervant or others,
to prevent it by arrefting par-
ties. i1. 86, 87
If he hath, either from himfelf or
by a credible information, know-
ledge of a felony done, and
jult caufe of fufpicion of any
one, he may himfelf arreft and
commit that perfon. ii. 87
By ftatute fheriff injoined to arreft
felons, and all perfons required
to aflift on his fummons. ib,
Taking felons belongs to fheriff,
as confervator of peace. ib.
Sheriff may arreft one {ufpected of
felony. : ib.
Coroner confervator of peace with
regard to all felonies, and can
command them to be apprehend-
¢ed, tho he can take no inquiﬂ
tion but of death.’ 1. 88
Office of cesffatle, minifierial and
original, or primitive, as con-

fervator of peace at cowmon °

law. ii. 88, 90
Ought to execute precepts of juf-
tices, coroners, £7¢, or m Qii;-

fault, fineable,

may imprifon party and carry
him to gaol. "ib,
But for opprobrious words, or a
eneral hindrance of “himn to
ummon trained bands to attend
mayor of London on his precept,
held he could not juftify im-
Eri(oning, but ought to have
rought party to a juftice. ' ib,
Whet may be done by conftable,
may be done by his deputy; for
by law he may make a deputy,
who within 7 Jac. may plead-
general iflug. ib.
1f one menace to kill another, on
complaint confiable may ‘arreft
and put him into the ftocks, till
he can conveniently bring him
toa juftice, and to avoid prefent
danger. ii. 88, 89
Conftable cannot take furety of
peace by recognifance, but whes
ther by bond, and that for affray
or menace of breach of peace in
his view. i, 89, B0
If he be informed, that a man and
woman are mcontinent together,
he may take neighbours and ar-
reft them, and comniit them to
find fureties for goodﬁghdviod‘;;
oA, T 103
Whether he may arreft one fufpi-
cioufly refortjpg with women of
ill fame to a houfe fufpeéted of
common bawdry, and what a
good jultification for him,; or * -
any in his afiiftance to plead,

b G

Mayarref fipicious night- % 3
'.{,a men thgt ride ‘ama&?ﬁ‘ ' &,
or markets, or elfewhere. ib."" .
May execute bis offiee on inform. .

" ation and r'etL(jéﬂ of others, that

&%gﬂwm 'ﬁ%
B
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done, he may ex
i ? ; s
;\ﬁcu, arrelt and mmprifon, ftili
elon can conveniently be con-
veyed to a juftice or common
ii. Page 89, 90

: A on.e, whether felony done in

{ame vill, or in any other wll
or county, if felon be within
vill, where he is conftable. ib.
s by law injoined to take a felon,
and, if he negleéts his duty, in-
di@able. 1. 91
Not material, whether he faw fe-
lony committed, or hath it by
complaint and information; in
both cafes bound to take felon.
and fearch for him within limits
of his jurifdi€tion, and to raife
hue and cry. ib.
If a felony done, 4. fufpeés B.
on probable grounds, and ac-
quaints conflable, and requires
his aid, conftable may appre-
hend B. tho fufpicion arife in 4.
firft. ib.
But 4. ought to be prefent.  ib.
He ought alfo to inquire and ex-
amine circumftances and caufes
of fufpicion of 4. which tho he

» cannot do on oath, yet fuch in-
formation may make it conlfta-
ble’s fufpicion. ii. 91, 92

A felony in faét muft be done, and
confiable muft averitin his plea,
and it is iffuable. i1. 92
Confiable, officer known within
vill, prefumed of fufficiency. ib.
Conﬁagle to do his duty, as well
in cafe of probable fufpicion, as
aftual felony. ii. 93
On a fudden affray he may put
arties in fiocks or prifon, till

- their paflion or intemperance be
over. 1b.
If crime committed, for which con-
ftable may arreft, whither he
may convey prifouer. ii. 95

~ Till he can conveniently convey

parties arrefted to a jultice, or
common gaol, he may de;ain

. them in flocks, if none in that

VL

T

vill, then in thofe of next.  1ii.
Page 95, 119

If he be of quality or fick, how
long, and where cogftable may,
and ought to keep him. ii. 96,
119, 120, 122

Charges of fending malefactors to
gaol by common law are to be
born by vill, where apprehend-
ed; but by fiatute by prifoner,
if able; if not, how levied.
ii. 96

Commiffion iffuing out of Clancery
to take 7. §. and his goods,
before inditted, againft law.
ii. 106

Yet a good juftification in officer.
ib.

Sheriff at common law might iflue
a warrant, to take a felon before
indiétment. ii. 107
Coroners by their warrants may
attach man-flayers after inquifi-
tion finding them guilty. ib.
May alfo make out warrants a-
gainft perfons prefent, and not
guilty; againft burglars and
robbers. ib.
If warrant be barely for a mifde-
meanor, officer cannot purfue
arty into another county; but

in cafe of felony, affray, or
dangerous wounding, officermay
purfue him; and raife hue and
cry upon him into any county.
ii. 115

Fufice’s warrant fufficient caufe of
fufpicion and purfuit. ib.
One Kaving warrant to arreft for
felony, &'c. cannot make a war-
rant to another as his deputy,
or command another to execute

it in his abfence. ib.
Warrant dire€ted to a known of-
ficer, enough for him to fay, 7
arref?, &e. ii. 116
Safe for officer to acquaint party
with what he arrefteth him for.
ib.

A warrant of a juftice may be ex-
ecuted in a franchife. ib.
If juftice hath jurifdi@ion, tho he
err in granting his vm'rant;i of-

. cer
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ficer in executing it excufable.
-ii, Page 119

Yet in fome cafes, *as touching
rates for the poor, tho he hath
Jurifdittion by 43 Eliz. officer is
punithable for executing war-
rant, where none ought to iflue,
becaufe a circumfcribed jurif-
diétion. i. 119

After arreft officer forthwith to

. bringdparty to gaol, or to juftice,
according to warrant. ib

‘When he hatl brought him to juf-
tice, yet in\aw he is in cuftody,
till either juftice difcharge or
bail him, or till he be aétuaily
commitied. 1. 120

For more touching warrants. Vide
Fuffice of Jpeace.

Where killing peace-officer is murder
or manflaughter. Vide wurbtt
and {hanglaughter.

Where killing a felon, that refifis or
flics before or after arvef, is juf-
tifiable or not. Vide $,0mucide,

Vide ommitment, Lue and
Cry, Juftification, and Peace
BEicer.

Arfon.
Defined. . 566
Felony at common law ; irreple-
vifable by ftatute; antient judg-
ment burning. 1b
By 8 H. 6. letters of menace were
treafon. 567
Not faid in indi@tment domum man-
fionalem, but domum. ib
What fhall be faid domus. 567, 568
Where felony, or not, to burn a
barn or out-houfe. £617
In Northumberland felony by ftatute
to burn a ftack of corn. 568

Burning hounfe of another. felony; -

but* if tenant for years burn his
own with intent to burn ano-
ther’s, and none but his own is
burnt, only a mifdemeanor;
contra, if houle ofanother burnt.
567, 568

Setting fire to a houfe without
burning any part, no felony;
coetra, if part burnt, felony by
common law, 568, 569

Muft bea wilful and malicious

ing, elfe only trefpals. Page ‘

4. intending to burn B.':io’nfo. .
burns C.’s; felony. ib

Where burning a houle, out:houfe
or barn, fhall be ouft of clergy,

ar not. . 567 to 575
Acceflaries d¢fore oufted by 4 &5
P. & M, 572 to 575

Whether attainder by outlawry
formerly oufted them of clergy.

578
Whether men in orders convi@
hereof fhall have clergy, 574

AXault,

Where one enters on poffeffion of
another, where juftifiable, where
not, 485, 486

Vide #omicide, @Purder and
Pansiaughter,

AMemblp, Vide Riop,
Ifent,  Vide Principadl aud -

dccellary.
Jfife, Vide Juffice of JMife,

Aociation. Vide
Baol-velivery, Dper  and
Terminer,

JAttainder.

None to be attaint without being
arraigned. il, 344 10 350
Clergy allowed to one attaint 521 -
Whetﬁer outlawry is an attainder

521, ii. 850, 352

Vide fForfeiture.
Futerfoits athit. attaint or
conbict,  Vide Judgment,
’IW » mmo 3

Bail,

NE bailed is in cuffodid; con- .

tra of ong let to mainprize.
: T . 825, 620
+ . How
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'p_w the feveral entrics are, and
of other differences between
bail and mainprize. ii. 35, 124,/
Page 125
Admitting bail, where it ought
not, a negligent efcape, but
not voluntary, except by defizn.
596, 597
Bail antiently taken in no fum
certain, but traeditur in ballium
to 7. S. which is the ufual form
in all civil actions i, 125
Of bail corpus pro corpore; now
rarely ufed; why difufed; only
fined, if he brought not m prin..
cipal at the da ib
In civil aétions this bail fometimes
in ufe lib
Winally bail only a recognifance in
a fum certain, for appearance of
a felon; principal bound in
double the fum. #ide the form ib
What fort and number of fureties
are required, bat thefe things,
as well as the fum, difcretionary
in him who takes recognizance ;
therefore fureties may be exa-
mined upon oath. ' ib,
What the words ad fandum juri
import. ii. 126
Form of the true and regular bail,
where party an infant, or in pri-
fon, and fo abfent ; hereupon a
warrant iffues under hand and
{eal of the perfon who takes the
bail, for his inlargement, called
liberate. ib
Seal of juftice not neceflary ; fub-
fcription fufficient. . ib
If party bailed by juftice before
ommitment, or if committed
nd brought into B. R. or feflions
to be bailed, then himfelf is alfo
bound ib
Sometimes recognizance fimple,
~ with a condition added for his
_appearance, ard fometimes con-
dition contained in body of re-
cognizance. 1

i
~ Whenany is bailed for any mifde-

o4

meanor by B. R. either on re-
 turn of hkabeas corpus, or other-

.wife, the return or record ought -

to be fuft filed, and a commitsi-

tur marefealls eniered, and then
bail taken.  Page ii. 126, 127
Al bailed i B. R. are de faito, or
fapofed in law to be in cufirdid
marefcaili. i. 127
Such bail not only a recognizance
in a fum certain, but alfo real
bail, and they are his kecpers,
and, if caufe, are puniﬂxabﬁ: bJ'
fine beyond the fum mentioned,
and may refeife prifoner, if they
fear his efcape, orrender himin
their own difcharge, ii. 126, 127
Regularly, in all offenfes againft
common law or {tatutes, that
are below fi:l_on)', offender bail -
able, except after judgment, or
bail be culted by ftatute ii. 127
What ftatutes relate to bailing of-
fenders . 127
Who antiently were principally
concerned in bailing them. i1
127, 128, 136

Who bailable by common law, or
not. ii. 128, 129
Expofitionon 8 E. 1. ii. 127 10 136
B. R. may bailin any caie whatfo-
ever, ecither in treafon or mur-
der, but this difcretionary, not
de jure. ii. 129, 148
Whereon bail may be taken by
B. R. wviz. on original indiét-
ment, &c. 1. 129
One found guilty of hamicide /e
defendendo, juitices of gaol-deli-
wery may certify it into chance-
ry, that he may fue his pardon
on courfe, and may bail him till
next feflions. ib.
They on inquifition before coroner
finding it /e defendendo fpecially,
may bail Fzﬂy ull next feflions to
procure duch pardon.  ii. 130
They may in llﬁ: interval of the
feffion bail a convitt of man-
flaughter having a pardon to
plead, to another fefiions = ib.
But if one be conviét on trial a.
_gainft opinion of the judge,
iudge_ canpot bail him to fue
is pardon. i, 140
«While court advifeth, whether
convi€t within clergy, he is not
bailable, i 130, 434, 152
Q5 A o'l ne

'
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One indifted of murder at a fef-
fions of gaol-delivery ’Pmys his
trial, but profecutor for ting is
not ready: on caufe fhewn,
juitice of gaol<delivery may bail.

il, Page 131

One arrefted by #ing’s perfonal
command, not bailable on writ
de homine replegiando, yet by B.
R. on chancery on an 4abea;

corpus, ib
Such a mandate under the great
feal, void ib

Common writs d\Yomine replegi-
ando, or de manugaptione dire€led
to fheriff i, 132

Some crimes not bailable for the
heinoufnefs, other for the noto-

riety of them ib
Perfons outlawed not bailable bi
3 E. 1 1

if an outlaw of felony be taken on
a capias utlegatum, and plead in
avoidance of outlawry, or bring
error to avoid it, B. R.may bail,
whether outlawry on appeal or
indictment ii. 132, 133
If one be indicted or appealed for
abailable offenfe, indictment or
appeal hinders not his bailment;
wide where not allowed till he
had pleaded to the indiétment
il 133

If one be indi€ied before jultices
of a higher ‘jurifdiétion ; as be-
fore juftices of oyer and terminery
he cannot be bailed by jufticgs
of peace ib
Perlons having abjured for felony,
not bailable \ib
Taken in the mainouvre not bai‘}v
able, but that is intended of

thief himfelf ib
Felons breaking prifon, net bail-
able ib

Nor notorious thieves; -herein

commeon fame may be ed
agaiwlt their bailinz, umrey
fhew reafonable evidence to
Nprove 'gheir innoo:ioe ib
I Nor perfons approved, exceptap-
rover be &ld. or hath waved

is appeal, or perfon accufed
be of good fame . ib

Nor perfons arrefled for anfom Gi.

Page 133, 13¢
Nor for falfifying king’s coin ii. 134
Nor for counterfeiting king’s great
or privy feal . ib

Nor one excommunicate, unlefs
for @ temporal caufe, and then
on a prohibition granted, he
may not only be bailed, butde~
livered, or on an appeal, and a
fpecial writ de cautione admits,
tendd, which if not obeyed by
the ordinary, a fpecial writ
may iffue for his enlargement
il 182
Nor one imprifoned for fome open
mifdeed ; as if 4. dangeroufly
wound 8. he may be imprifon-
ed till it be known, whether
party will die or live, and re-
gularly, not bailable till danger
appear to be over ib
Nor prifoner for treafon, that
toucheth the #:izg, whether ine
dited or not ib
But all thefe crimes are bailable
by #. R. ib

' Who bailable by fheriff by 3 E. 1.

ii, 134, 135
Perfons indi¢ted before him of lars
ceny, if of good fame  ii. 134
Or impriloned for a light fufpi-
cion ib
Or indiéted for petit larceny . ib
Or accufed of receiving felons ib
Or of commandment, !grce, oraid
to felony done ib
Regularly in all felonies, even
murder, acceflary bailable, till
principal attaint ii, 136
Bui principal once attaint, and
then accellary taken, he hall
not be bailable till be hath plead-
““ed to indictment, but after plea
pieaded he fhall : ib
One indifled for offenfe, where- -
fore he pught not o lofe life. or.
member, bailable, fave for
fes againft a/%s oufling bail  ib
Ox;e appealed by an approverfince

r Hol
Af tenor of mittimus be to detain |
.one\&fh:u:malim; )





