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VI. By the (htute of 22 Car. 2. cap. 5. clergy is taken away from 

tllOCe that imbezzle or flt:a l the king's !tores (i). 
vrr. Ry the l1atute of 39 Eliz.. cap. 9. clergy is taken away from 

offenCes commirred again!t 3 PI. 7. cap., 2. concerning laking away 

and marrying or rlefi ling of women jrJ all cafes, viz. upon altainder, 

conviCtion by verdict or confdlion, {landing mute, challenging above 

twenty peremptorily, outlawry. not oireCl:ly anfwcring. 

It extends to take awav clergy in thefe cafes from all pri ltciplls and 

acceifaries before the faa in cxprefs words, but not from acceJTaries 

after. 

V Hr. As to the fiatlltc (;f 28 H. . CflP. 15. concerning piracy. 

robbery, murders and manflallgllters upon the fea, it is enackecl,. 

" That for ~reafon , murder, robbery, fel onies and confederacie done 

.. upon the fea or in any places whereto that comoliffion extended (k). 
" the offe nders (hall not be admitted to have the benefit of clergy or 

" fanetuary, bUl are excluded from the fam.e ( I) 

U.pon 

grounds to the valu. of TN. or bnyin$: or ".nd /ball die thrreof upon the (ea or any 
r.ceivlng tbe fdme, knuw lng it to be lIol.n .. place out uf E'gl •• d, an ind.E\:ment 
is excluded f'om clergy with power to .he .. ma)' be f"und in furn co lin,)' where 
e"urt upon tne eircumllances pf the cafe "ruch death, (hoke, or poifun.ng /ball 
tu tranf~otl the ollender for feven yea" . .. happen, aghlllll bOlh P' incip.1 and IC-

r.) Vi", in (",eh manner a. is fo,l>id by "cdr.ri.s , and may be proceeded upon in 
31 Eli;r;. cap. 4. "bncby It W3S m~dc fe:· .. ,he fame manner as If fuch felun ious 
Jon y : . '''/, Parr I p.6<8. - " Oruke and dl3th, or poifon i ~g atld 

, II) I t .... a dOllbt upon thi. llalule, "death had happened in t\,( (ame eo"n· 
wi" ,her all ilccefTary at I.nd to a 'Ielony or "ty, wl""e luch indi~lnrcnt (hall be 
p,racy at ft ..... as iilcluded wilhln the cx- "found. 
leu- of thecomnutlion dlrcE\:rd by thi. aCt, (I) It was doubted, whcther thia lb. ' 
T, /-u. 'H, ' 35 ' but by II £5 11 W. 3. ,nteuf.8 If. S. had not taken ow.ytlle 
cap. j . (, ,,,tttnurd hy 5 .A ••. en;. 34. 1 tri.1 of the fe "If,·nfe. hefdle the . dmlT,I, 
(;co, I. c.p '5' and mack perpelua l by 6 or hi, Itrlltrnant o r eommitrary, which 
(;, •• ,. cap. 19') II .. plOvided, " That han occaho"ed a to, ai d,fufer of furh 
Ii acc:elTane\ tu piracy t:.elorc or alter (h •• dl wanner of tunl to the cocouragcO\C"ol o f 
.. be Inrd dlld .. dj"dgcrl according lu zS P"d'tS, who could not toe tfl ed I,y tlria 
" H. S. and /ball fuller th~ rame penal lies a.LUle,. unld. (at gre.t t rouble and ~x· 
" and in h kt monner as the pflncipals. pr l,ce l lorought to l:ngI3nd, and IherdhlC 

If a mortal lir"ke be g,ven ou rhe high Ib~ aforcf.,d llatute of I J & 11 11'. 3 '.1" 
fta, or on Ihe {hu,c at fuJI fco, and tl,~ 7 pruvides, thet they may be tfled br the: 
P"ly dt<, UpUIl the 1l1Ore at -Iuw woter, ("urt of admi , .lty accorel in,,:, to the dtrcc
lhl~ IS lI 1lt w~bll' thi. flatu« , nor /ball the tII-.,. of that aa, wlllch arc the, e rtrtlcu • 
• dlll; .. 1 h.ve jurifd.ct.cm 10 1I Y the olfenfe, lady meotioned . , 
nor yet can II be tr;"d ~t or mon la,., by By tbe famc IIalule it i. cnaeted, "That 
a general com million of !>'t'r nd If' nli.,,: .. if any of the 2'."1:', Iw.uul born fub.· 
• it!. jupra. p. 1<.> (sf Part 1.1" '116. To .. j, a. {h. 1I comnllt., Y pIracy. 'obbe. y, 
remedy th IS iocon,..n,c»ec it "pl(,.ided .... r aE\: or h.fliJity agamll otherr. the 
by 1 (;rD. 2.. cap. 2.1. co That \\ here any "king'. fuLjrels, allho It be under e:olcur 
.. p"fon /ball be felonioully Ilrlckrn or "of a cummiffion from any fure' gn 
,- po ifoncd upon Ibe fca or any plac< ou t. Co prince; or beiug a c(Jmm~nder or maf. 
c- of Lnt l.na, and /ball die t.hc:, ."f in "ter of a /bip, or (.aman £ball tclolliouOy 
,- Entl •• d ; ur £b.ll be frloniou£lv Ilrick n "I un away with hi. /blp. Ed" 01" V?IUll. 
• Or pu' fooed at any plate IU E"gl,,"J, .. u , il)' yield up we fame to Ill}' p ,nte 

Y 3 a' or 



HIS'FO IA PLACITORUM'CORO 'lI!.. 
Upon confideration of the ftatute or 1 E. 6. lap. ] 2. which' in 

all cafes not mentiond in tha; ftatute rcfiores the privilege of clergy, 
:IS it was before 1 H. S. it is faid in Poulter's cafe 1\ Co. Rep. 31. b. 
that thereby clergy is rdl:ored in cafe of py.acy. I 

But upon confideration of b8th thefe ftatures 1 thin.k as follo~cth, 
viz. 

1. FirjJ, That by the natute of 1 E. 6. cap. 12. in all other felo
nies (not particularly excepted by the futute of 1 E 6. cap. 12.) that 
the common law takes noti"e of, clergy is refiored by the fraru(e of 
1 E. 6. cap. 12. notwithfianding this ' nature of 23 -H. S'. cap. 15. 
even fot fdonies within that jurifdietion or c(l)mmiffion. of the admi

ralty fenled by that fratute. 
And tberefore, if a man be Dain below the bridges upon the ri er' 

Thamrs, but not ex malitia, or if a larciny be committed there, that 
is within clergy, if comrtlittJea up.cn rhe land, the party {hall be ad
mitted to his clergy bY' force of the fiatute of 1 E. 6 .• cap. 12. 

2. Secondly, if fnch a felony were committed upon the high fea, 
that were not excepted by the natute of 1 E. 6. cop. 12. but {bould 
have had clergy by that fi'attlte were it upon the land, in fuch cafe, 
~ tho the proceeding be by the fiarute of 28 H. 8. the party 
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] {hall have his clergy, for the fratute of 1 E. 6. is general, i1r 
-all other (tlfts if felony clergy flall be allowd tIS it was bifort ) H. 8· 
and , the exemption of clergy («<) was before that frature of 28 H. 
e,xtendible to tbe a.dmiral s uurifdiclion, as well as to courts of C0til-

1?0n law. . 
3. Thirdly, But as to piracy or robbery upon the fea by pi rates 

and rovers I think clergy remains !liH taken away by [he fi~tu e of 

.. or b'ing any feducing melT gt from a"y .. flI.n fit out any !hip or vclTcI willi fuel\ 

.. pir'le, enemy, or rebe I, or endcal'oUt " de/igll, or /hall confult or corr~fpond 
" to corrupt any GommQnckr, &r, to Y'eld .. with any pirate, @.,.,. knowing him 10 
.. up or run away willI any ,hip, &c. or "be fu~h~ or fb.ll forceably board ar If 
" turn pirate, or go ovtr 10 pirate., o. if .. enter any merchant ftllP on the hlglt fea 
•• any perlon !ball lay yiolent 11lI1Id. on hi. II II' in Illy port, have a 01' creek, and 
.. coml;Dln~o hinder him from fighting .. !h.n rh lOw 0 er.board 01 dellroy Iny 
.. in derenfe of hi, CIIjp or gooch, 01' /hall -, pari of Ihe good. or me~h.ndi~u be
.. confine Ilia maller, O'foell<leavour to m.kl' "loD(;ing to fueh /hif', .fuch off."yder /hall 
II 1l reyolt in hi. Ship, F 'cry fueh perfon .. be adjudged guilty of pirac:y, and /hall 
c. ihan be adjud&ed a pilate, f Ion and _ . •• be tned according to the n.antes of ~It 
.1 robber. .. R. 8. (sf II & 1'1 11'. 3. and beinl! con-

By 1\ G«I.l. eq. :1.4- .. All perrons, who .. viaed /hall fulfer at a pirate w,thout 
.. by lJ (sf IS W. 1. tAP. 7· are declared .. bmcfit of clergy. 
II .ccelfaric. to .. y pitaey there mentiolld, (-, Y/ ... the allowance of clergy; for 
.. ftre declared to be l'rillclpal pirates. our .utIIor ""re means by olt'llfp'ioH of cltrCj 

By the {aIDe Ibtlit.e It is provided, .. That ,be pri"ilegc of bClI'jl enmp<ed on account 
" if anr one /hall trade wit\! or fumilh of cltrgy from pUIii/hlDeDt ill c.bc king" 
.l 1ID7 pirate, etc_ with pro'fifi\l1la, f!!!r. or lemporal COW1l. 

28 
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2.8 H . 3. an] is not refror.ed 'by 1 £. 6. cap. 12. (m), and the tea-
fons are, , 

1. Becaufe 1 take it befote 1 H. 8. there was no clergy ;Uowahle 
for it at Co~mon 'law, for i was an nCt of ho{tiliry, and coofequencly 
ill not toucheq p* the {tat1.!~e qf I E. 6. cap: 12. ' , 

2. Admitting that clergy were alJ~wablc in piracy before 1 H. s. 
and taken a dy merely by ~he nature of !JS H. 8. rap. 15. yet clergy 
is n t r flpred by 1 E. 6. therein, bec'aufe it refl:cnes ,it oul,y in all 
ether cafes of felony, which is . intended ooly of felony, whereof the 
common' law takes I)Olice, but piracy is of anbther nature, and the 
common law takes {lOt noti e of it undel' the name of ftloTIJ, and there
fore II pardon of :Ill feJollies pardons not piracy: vide CQ. P. C. cap. 4- • 

p. r 12, 1 J 3. and acconlingly the ~fe hath obtained in, the prbcecd;ogs 
'Of the commiffions founded 'upon 28 1l. 8. 

I - . As co the !latute of SS H. 8. wp. ) &t io'Uul\ing felonies it} ~he 
king' houihol~ and proceedings ther upon hefoTe the lord fieward 
there is a daufe, that in cafe of mantlaugl reI' in the king'. 'heufi: tried . 
before the lotd flewatd, and alfo in all other fcionil!S com1Tlitttr~ with'
in the kiog's houfe, the off. nders, the abettors , procurers, <Iml r~~ 
ceivers being tonvi6t {hall fuffer pains of death, as appertaineth to 
felons, without benefit of cI rgy. -

In my opinion the fia.ute of 1 E. 6. CtlPI 12. hath repeale:l ( 1 
fo much of this fiatute, as excludes fr9m cl rgy fuch olTenfes j 7.1 
as ' are not exempt from clergy by 1 E. 6. ~Ol theie are felonies, lhut 
the law takes notice of, a~ld fuch wherein clOFgy was aUowab)c: b fore 
1 H. 8. and confequeritly the general words of tba.t aCt reflpre cl 'rgy 
in thefe caft's, Jho the proceeding thereupon he h fOl'ethe !atd fl ward 
by this a of 33 H. . (Op. 12, for the won.! of l E. 6. cap. 12. are 
g oeral ;n ali otlltr fclolli8S , and they are in maUl'ill favora/liii, in 'are 
of li~ , and in cafe of a privilege, whidl hath been ever fav(Jur d in 
law, antI thcl:efor~ tliall be ge eratly connrucd and not relhai, cd b~ 
cuuilruCtian or interprctati.on. 

'e the rrferenecs at the end of eh. xL IV -pIC. 

(III) AI let thofe who Than commit any 
ollenfe, for which th~y ought 10 b~ ad. 
judged pirate., felons, and robbers by I r 
& l1. W. 3' eil', 7. clerln' IS Clll'rOO}' taken 

YI'J.y {rOID fIlCh r t G;(I. I . CII', II . aoe!, 

II ao mention. i. ",.d~ of (Ul!1f IS wae 
dtcm(d p~rate$ b~fc re (hall\~t\llt, 1t i. ~Il 
a'gumcllL, that thc la.., · was t.skcll to 1\ •• 
that they we<c o~ of tic,,, I*"urt. 

Y4 CHAP. 
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C HAP. 

What perfons arc Oli arc not capable of clergy. 

I HAVE gone through the confideration of the crimeS, or offenfes, 
wherein clergy is, or is not allowable; I DOW come to confider 

the perfons that are, or are not capable thereof, admitting the crimes 
therr.Celves within clergy. 

Touching perfons' to be admitted to clergy, fucceffion of times 
hath m:lde great changd in the law. Antiently Nuns profdfed were 

admitted to the. privilege. of clergy, tho they could ot be priefts; yet 
they are within th~ privilegium or irmnunitas ecclrfite, and had their 
clergy, 22 E. 3. Coron. 461. 'but 0 her women had not by the COID

l110n law the privilege of cletgy . . 

But at this day pe:q-t:ffion is aoolilhed, and no wOI~an admitted to 
the privilege of clergy at this day; only by the /tatute of 21 Jac. 

[ 2 cop'. 6. ·if a ~oman be lawfully conviCl: by verdiGj: or con-
37 j fenion of fiealing goods under the vallie of ) Os. and above 

the value of 12 d. being fueh an offenCe, wherein a man might have 
his clergy, fue fuall for the fi.rft offenfe be burnt in the hand, and to 
be farther punilhedwith whipping. fending to tbe houCe of cOlTeCl:~on. 
imprifonment, &c. as the judge fuall in diferetion think fit, this aCl: 

, hath continuance to this day by the fiatutes of 3 Car. Leap. 4. 16 
, Cor. 1. cop. 4. (a). 

Again by the fiatute of bigamy cap. 5. (h) B igamus was ollfted of 

clergy, '1·0 A.fJiz. 17. but by the !tatute of 1 E. 6. cap. 12. he 15 1'e
flored to the benefit of clergy, if the offenfe be withiQ. clergy, and 
tho Stam! Lib. II. cap. 46. fol. 134. h. doubts whether th:lt p6int 

of tht, llatute be not repeald by the ftarute of I & 2 P. & M cap. 8. 

whereby all !!:atures againft the authority of the Pope or e of Rome 
are repeald;- yet the law harh been fufficicI1l1y fettled ill this point, 

; , 

that bigamus hath s clergy at this day 7~ S Eliz'. Dy. 201. h. Lamh's 
cafe, for by the fiatl\te of 1 Eliz. cap. 1. all the daufes in the itatut<; 

ra) But now upon the !btut. of 3 fs! 4 0 fuch punilhment. as a man would b~ i~ 
of IY. & M. ,.,. 9. a woman convitled or the like .;are, 'Vi ... be burnt ill the hand anei 
outlawei for any felony, for which a man d.t3in~d in prifon at the dircretioD of tbe 
.. iiht have his clergy. Iball upon pr.ylng • jud",. not exceeding one year. 
the benefit of that Ilatutc be fubjea only 0) 2 Co. / nflit. ~,:l.73' , 

of 
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()f I & '2 P. M. cap. 8. not fpecia11y excepted are repeald, and this is 
none of the excepted daufes, and fo the Ib.tute. of 1 E. 6. cap. Ii. 
ftan.ls renewed by 1 Eliz.. cap. 1. If at" all impeached or repea.ld by 
1 & 2 P. &"M. 

Again, at common law, if the c1er~ conviCt: delivClrd to the ordi. 
nary had hroke the bithop's prifon and been after taken, he had 10ft 
the benefit of his clergy, 22 E. 3. Coron. 257. but at this day th!J.t 
can never come in q uefiion, for by the {brute of J 8 Eliz. ~ap. '7. 

clerks conviCt: are not now tG be deliverd ' to the ordinary, but burn 
in the hand and fo difcharged. j 

~gain, anciently the law was held, that if the prifoner had not htf~ 
Z,ilum & tonJuram cieriea/em, }lC (bouhl not have thf! benefit of clergy, 
26 AjJiz.. ) 9. 20 E. 2. Coron. 233. oi' the ordinary might 
have refufed him, tho he could reall; but in proce( of time [3731 
that law was altered and the court would admit him to his clergy, if 
he cafe were within clergy, tho he had not habitum & to'!furam, if 

he could .read, and tho the ordinary refufed him upon (hat ucx:ount. 
9 E. 4. 28. h. :.14 H . 6. 49. a. h. 

A man attaint (* ) of herefy, a Jew, or a Turk {ball not have their 
clergy, but a perfon exoommunicate !hall have his clergy. 11 Co. 
Rep. 29, h. p(JU/ter's cafe. 

A Gruk or alien, who knows not our letters, (ball have his clergy. 
and /hall read in the book of hi own cuuntry. B. ClerK) 20. 

A baLlard, a man blind {ball have his clergy (c), jf be can fpeak 
Latin congruouOy. B. Cler[y 21, 22 . 

. 'By tbe Llatute of 4 H. 7. cap. 13. "A man not within holy orders. 
.. that hath once had his clergy, {ball be burnt in the hand with 
" with M or T, and being .after arraigned for any fnch offenCe, (viz.. 
" an offenfe within clergy.) he thall not be admitted to his clergy a 
" fccond time. h And if any man upon a feco~ld arraignment for 
" fueh offenfe claim his clergy, as being a clerk in orders, jf ho r 
" have not ·his letters of orders, or certificate of the ordinary witnea-_ 
" ing the fame, the jufrices {hall by their difcretioq.,give l1im a day 
" to bring th ro, at which day if he fail, he lhaU l,rfe his clergy that 
" fecond time. 

\ ( .. ) Thi. J1&ould b e <Dn'fli8. and fa it i. 
uprell. in the aUlhority here cited, "'~. 
J I Co. 2.9. h. for berefy wrougllt no auain. 
der, altho by 1 H. s. ,<II" 7. fce-ftmpleland. 
were forfeiLrd upon conviaion. 

(f) This u denied of a blind tIlin, fJ 

C •• Rtj.:t9 &. & Brll. in the place ciU>cl 
above ml.ke. a 'I"."''' of it. bec;.ufe he call 
by no d,f pcnfatlon be a clerk in order~ 
a/jtl~ of a b llard, fllr he may bt a priei 
by licenfe. 
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Nml DO. maA fhall be oufl ,d of his clergy a fecond time by tft 
Nre DJarJt,. in his hand, cr by a -parol averment without the record 

fiifyiag it (t), and it feems, that 1f he deny he is the fame perfon, 
itrue muG: be joined upon it and tried to be the fame ~erfon, before 

be can be oufted of clergy. ~ 

The oJder~, that come under the name of holy 'orders, were four, 
" viz. a hijhop, a prtefl, a deacon, and a/"bdlacon ~ other infe-
[314J rjor ordeN, as exorci}"e, letiotes, acoltr..hi, f.§c. , w~re not called 

~aly orders, but wefe caIJed cleric; in minoribus. 
By thi. and fome other inftances, which appear in the ftatutes, it 

is evident, that tae '«l.ergy in orders had a greater pri-tilege allowd them 

dlan othefli. 
1. A clergyman in orders in fncb cafes, wherein- clergy is ouned 

y fiatute of 1 E. 6. cap. ] Z: as murder, robbey, aft. hath no 
ore vilege than a 4yma.n, bccanfi the ftacute mat..es no eKc;eptiM 
pJ()V~flOn for hjm. 
~. If a G:;ltute be made after 1 E. 6. culling clergy' generally, as 

the fratute of 4 & 5 P. [5 M. cap. 4. 18 Eliz. co;. 7. a clergyman 
in orders hath no more plivilege th:m another, for the fta utc prondes 
not for him. SlimY. P. C . .135. b. 

3. And therefore, tho the fratute of 23 H. S. tap. 1. and S5 H. 8. 

eap: S. exclQding c1ergy,from thofe fOll~c1 guilty in perit treafon, rtlUr. 
der, robbery, &c. exceprs fnch as are,in the order of fubdea on, or 
any fwperior ordets, and dirt::8s them to be delivered fo tIle ordinary 
to remain in prifon w~thout purgation, or to be degraded, and theR 
rent by the ordinary in~o the king" bench to be executed, it foems, 
that this privilege i~ at thi. day gone, 1. Becaufe l>r ,the n~lu e of 
] 8 EJlz. cdt. 7. all delivery of clerks conviCt to the ordinary is wholly 

, faken away. 2. Becaufe in all thofe cafes, where clergv is.oufred by 
1~ llatute of 23 H .. 8. clergy is oufie{~ by the fiatutf' of 1 E. 6. tap. 12. 
ltx~pt humin, of Qoures, and a.ccdfaries bt;fore rbe fact. which lland 
within clergy by the natute of 1 E. 6. (ap. 12.) and in that fratute 
there is no fa . ng of any priviiebd for clerks in orders, as thefe is. 
by 23 H. 8. 
A~d then as t~' acceiTaries before the faa clergy is likewife gene. 

!'ally taken away by the futute of 4 tS 5 P. [5 M. cap. 4. witpout 
Caving of more vrivile_ge to clergymen than to laymen. 

(tl Or a tran(cript' thereof. for the ~lUlcr of certifyiilg wlii,h '" 84 ~ js H. a. t.,. 'i· aad 3 (d 4 W. Gt ].f, C.1p. 9-
4 Dut 
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4. But as to the privirt!ge of a fecond allowance of Clergy7 • Gloal4 
fecm at this ,day, clergymen in orders ili~ll have benefit of dergy, 
fecorid. third time, or oftener. . 

The fratute" of 2S , B. 8. C(lp~ 1. puts clergymen- In orders 
under the fame pains and dangers in rdition to the fratute of [315] 
23 ,R . 8. cap, 1. 25 H. 8. cap. 3. as other perfons not in orders; t~ 
takes a\v'ay the privilege given by 23 H. S. and '25 H. 8. 

Then by the flaMe of 32 H. 8. cap. 3. which makes the fanner 
perpetual, it is farther enaCl:ed, It That {uch perfons 'as be within 

... holy orders, wh~ 'h by the laws f this realm ought or may have 
" their clergy' ~ r any telonies, and {hall be admitted to the fame. 
~I ,lhaU be burnt in the hand as lay clerks be accu{io.l'oed in u h cafcs • '" and £h I Cutrer and incur aftet:ward JI fuoh pains, dangers, ani 
II forfeitures, and be ordered and ufed for th if offenfes of felony to 
" aU intents, purpo{es and. con{iru~ion&, 3S lay perron. admitted to 
II their clergy be, or ought to be ordered or u(ed> by tho .laws .04 
to flatutes 0 this realm, 'lily b.w or 11:atute to' the contl.ary Rot. 
"withfrandiDg~ , 

This aCt WIlS perpetual and fubjeCled <:Ierh iJ'Jl ordcors, notwithllaftd. 

ing th fiatute of 4 H. '1. cap. 13. to two inconveniences, vi');. •. 
To burning in the hand. 2. ExcluGon of clergy a fecond time. 

But then the flatute.of' 1 E. 6. [,lip. 12. Tf!11:ores the privilege of 
clergy in all cafes, (except thofe offenCes conta'ned in the 11:atute 01 

, IE. 6., and e)lpreflr excluded from clergy.) as it was ~efvte 1 H. S. 
And altho by this fratl~te of 1 £. 6. the burning of a clergyman 1ft 

"rdrrs in the hand is not taken away by expreCs words, yet he is re .. 
flored to his clergy a fecond or other time, notwithfiandiog he had 

furmerly his clergy aod was burnt ill the hand. 
But altho in expre(s words it refiores Dot to clergyn'len in ordcrl 

the. exemption from burning in the band given by ~ H. 1. cop. l~ .. 
yet it doth in equivalence, for it refiotes clergy in all other ~es ;, 
lilui m(Jnner Q1td,for11t, as it was ,kfire 1 H. 8. which as to clergymen 
in orders was without butoing in tbe hand, and aCOlJrdingly to tHis 

day their privilege in th:it kind continues: vi1" 2 £;0. [nfl. 6:J7. JI.qJ 
Rip. 29-t. StIlT!, at Wiifjamr. 

, And tis a mi!ta.ke to fay, that jf he challenge abo,e twenty, [ 6] 
he fhall lofe his cler.sy a fecood time, becaufe the 11:aMe of 37 
1 E. 6. in letting loofe the der&y in oth~r offenfes mcutions not that 

tafe, 
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c01fe, for in cafe of cllallenging above twenty, there follows neither 
'JICnance nor judgment of death, but only his chailenge is over-
ruled (*). . ' 

But indeed the cafe of outlawry is cafts omi/Ttts, for th~ in the daufe 
exoluding clergy the word atteinder is in, which exrends to an out
lawry, yet in the fecond c1aufe refioring clergy as it was before 1 

H. 8. in 6ther cafes attainder and outlawry are omitted. 
As to clergy of noblemen. 
By the ftatbte of L E. 6. cap. 12. "Peers of parliament corn mit

U ring felonies within clergy rna, pray the benefit of this aa, and 
" {halt not be put to read, nor be burnt in the hand for the firft of
" fenfe, without any attainder or corruption of blood to be incurred 
U thereby, ,and for the firll: offenfe £hall be deemed, taken and wed as 
" clerks .convia, which make purgation, without aoy further privi
to( 'lege of clergy from hen<;eforth at any time after for any caufe to 
" be allowd Qr admitted. 

This. privilege of peers to be diCcharged in this ,manner by this 
ftatute, 1. Mull: be· prayed b1 them. 2. ' Extends to all cafes, 
where a common perfon may have his clergy. 3. To Gil cafes ex
cepted' from clergy by that ll:atut~, except murder ancl pnifoning of 
malice prepenfe. 

But it extends not 1. To felony put out of, clergy by any fubfe-
~ quent fiatute. 2. Nor to felonies within this ftatute, where he con

not make purgationJ as if he abjure, confefs the felony, or be outJaw~, 
br- th opinion of S(flmf P. C. fol. 130. a. but thii latter feems 
doubtful, efpecially at this day, when delivery to the ordinary and 
purgation are both taken away by 18 Eliz.. cap. 7. 

I thinK it was never meant, that a peer of the realm fhould be ptJt 

read or be burnt in tb hand, where a common penon fhould be 
put to his clergy, neithe is it faid, that he ilia)) he dilcharged by h~ 

praying the ben fit of this fiatute, where a comOlOH perfon 
r 377] iliall have tbe .privilege of clergy and may make his purga
lion., but only ~here be may have the benefit of his clergy in the 
tirfi claufe of the ,fiatute, the other claufe, (flall be in cafe of a clerk 

c~n'lJill, that may make purgati01f,) is only for his fpeedier difchargc 
and farther advantage, and not to reftrain the g*raL claufe. . . . 

t 

(.) riaefllfYIl p. 17°,34.5' 

And 
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And 'therefore a great la,vyer i~ th~e ' late ti~ hath 

btamed for burning a peer of parli ent in the hand, that confdfed 

;.n iodiCl:mellt of mOliOfiaughter; and it wa the only 

that .the perfoa erred in to my 9bfervatioll. 

C HAP. LIT. 

At what time clergy is to hc al/owd. 

ANTIENTL Y the law was "cry ullfettled ill this point till 
fetded by fubfequent aCt~ of parliament and refolutions of the 

jadges. 

Before the natute of Wejim. 1. ·cap. 2. the ordinary would chal

lenge clarks as fo(}n as .they· were indicted, nay fometimes, as (oon as 
they were imprifond (*), efore they were indicted, as appears by 
the fiatute. of Martbr. cap. 28. (a). 

By the llatute of Wtjim. 1. cap. 2. it is provided, Qu.e quant curI·c 
tjl prife pur relle de fe10nie (:f fi' lemalld per' fordillorie, it lui foit 
filler fllonque Ie privilege de Saint EJilije en tiel peril came il appent 
folonque Ie clffiome avallt us hcures ufe, and a di,reCtion given thereby' 

to the ordinary, Que ceux que font endites de tiel retle per jolcmne in· 
qlltjfs d,s probes hotnmes fait ill Ie court Ie roy, tit nuL manlt,r [ 8] 
leI de1iverent jafls due purgation, ijJifll que roy n'tit mcjlier de 37 
metter aut,'e remedy (b). 

After this nat ute the prifoner was not only to be indiaed before 

clergy allowd, but maol times inquifitions ex qfficio were taken (t) . 
1. Whether he were a clerk or no, and if not a clerk, he was not 
delivered to the ordinary. 2. Whether be were guilty or not, and 
if not guilty, he was difcharged. 3. If found guilty, be was then 

delivered to the ordinary. vide 2 Co. Injl. 164. 8 E. 2. Coron.417. 
17 E. 2. Com:. 386. 3 H. 7. 12. b. Lut his goods wele feifed. 

But this Wa.$ found a ~reat inconvenience to the'prifoner, bccaufe 
in cafe of an inquefi of office he 19fi his chal1~nges; and .befides poJli
bJy he might be quit of the felony, were he put upon the jury. ( 

ct) PIa. Pari J.". ,80. ill ""iJ.p_ 'f~ 
ill mli/, (sf jupra p. ~; 8. i ••• ",. 

An~ 
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And therefore in tbe till'll; of H. 6. the-coort wa 'Changed by Fr;
J,t, and the prifoner hath been ah,vays fince put to plead to the In

cliameAt, and if conviCt, lilen to pray his clergy: vide 3 H. 7. 12. b. 
Stamf.P.Co.fol' ,t Sl . a. llCo.R.rp. Poulter's afe.-

But if the prifoner will wave that advantage and wilt pray his 
clergy, he may. for no law o"ufis him of it, but then, if thl! in 'il9:
.ment be out of clergy, he mufl: anfwer to the fe~ony, or be {hall have 

his penance. I 

But at this day clergy iSo·,never gr®ted, U111efi the party confefs the 

felony, or be conviCt hy verdict 
If a man Be indiCtetl of a felollY within clergy, ano he plead and 

'lie conviCt, and it be demanded of him, whar he can fay why judg
ment {hould not be given a.,g~l'in.fl: him, he may pray his clergy, tho 
there be no ordinary to em and 'him, for as {hall be faid in this cafe-, 
tl\e ordinary is but the minifl:er of the court, and if is not now, as 
antiently, ufed for tbe ordinary to demand a prifoner, but he may 
Fay his clergy 'himfelf. ~ 

If in that cafe the ordinary demand nol the prtfon.er, nor the pri
foner himfclf prays his clergy, yet ' if it appea.r to tbe co~rt, that he is 

{ ] 
a clerk, or be [0 named in the indiCbnen~ or appe~l, the court 

379 may, and it feems ought ex qfficio to allow him his clergy, 

but howfoevcr they thought not to execute him. 22 E. 3. Coron. 254. 

A.~ridg. AjJiz. 74. (c)~ 
If by any mifl:ake or overGght th-e court iliould give judgment a

~mft him, yet they may, (and as I think,) ought to allow him his 
clergy after his attainder. 

• A,pd therefore the prifoner condemned iliall in ruch a cafe be at
lowd his ~lergy under the gallows, if the judge come that way, 34-

H. 6. 49. a. 'D. This is agreed may be done by the judges.qf the 
king', bench, as jufiices of peace, ~ufe their commitIion continues, 
but i~ is doubted, 'how it (:an be doae by jullices of 01" and Imni.,r 
af~l" their fefiioQ ended. 'ero_pt. J"jI. 119. o. 

And it is true, that tho they may allow clergy during the adjoum .. 
JIleM of their copuniffion, yet they cannot do it af(er their feilion is 
O\ICr, hllt they may reprieve him after judgment, notwithfranding 
dlcir feffion determined, upon <:onfideratiOll that he can read, and 
then may . :allow him his clergy as a clerk attaint at the next {effion. 

a VI 4.EJi .. IJ,.-c. 
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A. is indiCted of a felony within clergy, and hath his bonk dd.i~ed 
him bl.lt cannot read, and the ordinary returns accordingly 11011 ugit. 
and it is entered of record nlm Icgit, arid the court reprieves him till 
anorher feluomji' and by that tiple he hath learned to read, ,tho the 

gaoler, tbat taught him to read in the mean time, ' waS antiently pu

nilhable, yet he /hall be admitted to is clergy and be delivered. 

27 A[iz.. 44. n. II. Dy. 205. a. h. per omnts jujliciariot, Dy.214. 
b. Stone's ((afe. 

And the fame law -it is, if judgment of death were enttted apillll 

him uJ?0n non legit returned, yet if he can read after, be 1ha1l be de. 
livered to the ordinary and have his clergy per omnes jujliciarios. 3. 

H. 6. 49. COI'on. 20 , '-' ). 

If a man abjnre the kingdom, (which i an a!binder in law,) and 

come back again, he null have the privilege of his clergy, as a clet"k 
attaint. '8 H. 6. Kelw. 186.1>. Rajl. Emr. fol. 1. It. 

But in antient time he was not d liverel to the or<iin:1ry, 8 
. • • . . [3 01 

but remanded to priCon till he obtained the king's pardon for 

returning into the kingdom without licence, and that being obm' 
he ihould be delivered to the otdir\ary, 1 E. 3. ] 6. h. C'fVJa. 155. 
Slam! P. C. Lib. II. cap. 50. but this ~w is antiquated: vitk &.ft. 
Ent. fol. I. b. ex T. 15 H. 7. rot. 2. . 

If a mao indiCt d of a felony within clergy /lands mute, yet he 
thall have his clergy. Moure'". R'P' 11.7°8. p. -SSO. Winur's cafe. 
yea tho judgment of peine fort f:!1 dure 'Were given Olga 'n!} him, if the 

cafe, as it app!;ars upon the indidment, be withiu clergy, for the COUI1' 

in his cafe 'Ought to be of counCel with the priConer infavprem vitI., 
tho he be wilful. 
. If the approver di[avow his appeal, or be vanquiilicd in battle; 

become Tecre;mt therein, yet he thall have tb privilege of clergy, if 
the canfe, for which he is j~iCl:ed, be Within clergy. 

But 'in thde ~es of attroi.1lntiently they were delivered to the 
ordinary abfque purgali,n. 15 H. '7. R.ft. liRt. 1. h. 
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C HAP. LIII 

Concerning the manner how, alld the judge by and before whom dergy 
is to be prayed or allowd. ' 

ANTIENTL Y the ordinary took upon him, as the perfon that 
, was to judge of the comperency or incompetency of the clerk. 

, " 
But in trotll the king's juflices were the judge~ both tou~hing the 
competency of the clerk to be admitted, and the fuffi ciency or infufIi-

[ 
8 ] ciency of his performance therein, and tbe ordinary was ill 

3 1 truth but the millifler to the court. 5 Co. R ep. 26. b. caft of 
cctltjiojlic.allaw (a). 

If the ordinary had challenged one as a clerj(, that the court judged 

".M.e fuch, the ordinary or bilhop Ihould be fined, and his tem
hies feifed, 7 H 4.41. b. StamJ. P . C. 132, 13 , and the felo. 

jball be hanged. 7 E. 4. 29. o. 9 E. 4. 28. o. 

Again, if the ordinary refufe one that can read, and retu,rn non legit • 
. yet the court may hear him, and if ~hey judge him to read fufficiencly. 

the p ironer lhan be faved notwithfianding the refur. I and return of 
the ordinary, and acc:ording'y, if the ordinary be abient, the court may 
&ive him his 'book. 7 E. 4. 29. a. 9 E. 4. 28. a. 7 H. 4. 41. b. 34 

H. 6.49. a. b. Stamj. P. C. Lib. II. cap. 45. fol. l32, 133. 
And therefore the judge may and ufually doth appoint the verfe, 

that the clerk Jhall read, StamJ. P. C. ubi Jilpra, and therefore the 
pr 'ce of Bryan and Starke], 21 E. 4. 21. is juflly reprovable, who 

they delivered a. book to the prifoner and he read well in the 
pretence of the jufliccs, yet wh~n,.tbe ordinary returned lion legit, gave 
judgment of de:lth againfl the prifoner, for iq tmth the ordinary is 
but the miniller, or at moll: the affUlant to th court, and not the 
judge. Hob. R ep. p. 290. Searle .& Williams (b). 

(.) Y'* U •• 8. Sf. that Ibtute, without any reading, be al. 
(.) But tlU.lcaming is now out of ut , lowd to be, and be punilhw. I. a clerk 

for by 6 A ... "". 6. ( ev('ry perfon COlI- conviCt, and thi /Nil be a effeCt ... 1 and 
.i&ed of a felony within the beamt of ' advantageous to him, II if he hacl rad iI 
cIaJ7 Iball, upon prayiDI Ute !It!1cit of • clerk. 
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C HAP. LIV. 

, . 
• Concerning the confeq\lences if clergy grantcd or prayed • 

• 

T HE confe9uences or effech upon clergy granted are confiderable 
in two ways, 1. \ Vhat they were before the natute of L8 Elii' 

and 2. What {ince. • 

Touching the. confequences of clergy before the natute of 18 Eliz. 
they were thefe. 

r .. Regularly when dergy was granted, ther~ was an entry 11lade by 
the, coun of kinis bench, Et 'lradito ei hic per cur,iam ·/ibro ltgit Itt 
c!cricUJ, & J. S. (the ord' nary qr his deputy,) pelit ipfum, III ci:ricum, 
prt8fato ordinario ddiberari, ideo conJideratum!ft, quod priCdifJuJ A. B. 
fbereJur prlE/alo ordinario. And if it be without purgation, then there 
i this added, foPuo cuJlodimd' abfque a/iq& purgatione indc de Ct8tero !a
("ima' fob periculo, quod incu11lbit. J 7 H. 7. Rot. 2. RaJl EnJries 121. 

a. But jf it be not wirh.out purgation, then that daufe is omitted. 
This is the form of the award in the king' bctll.:h, b juflices 

of gaol.delivery the entry commonly is, EI traditur or ~ either 
gel! r:tlly 0 ab/que purgatjane, as the (iaufe requ·rcs. M 2 Eliz. 
Dy. 205. b. & ibid. 215. a. 
. II. vVhen he was fo delivered to the ordinary, he was to remain in 
the ordi nary's prifoD; v iz. if cOnll"ftitted generally, then be ,...... to reo 
main till he had m de his purgation, if a~!jlIe purgalioll~, til 11 he was 
to remain there during his life, unlef: the king pardon him, 

A nd if the clerk had broke pl'ifon, this was not a felony within e · 
{latute of 1 E. 2. d, frangmtibus priflnam (fit); but if the elel were 
attaint and delivered to the ordinary and broke prifon and ef- [ 8 
caped, and were after taken, be !hould have been executed 3 J] 
upon his firO: attainder, quod vide 27 AjJiz. 42. 

But by the futute of 23 H. &. cop. 11. if fuch a clerk.. break the 
pri(on of the ordinal'Y and efcape, thjs is made felony without clergy; 
only the clerk, if in orders, being cODviCl was to .be delivered to the 
ordinary withollt purgation, and be might, if he plcafed, degrade him 
and fend him' into the king's bench wj~b letters lignifying his degra-

CO) 8ttaufe t~t !Wilt: was tDoihued to extend only tv the li1l,', Irifoll' ",14. PII,I 
1. fl. 60S. 

VOL. 11. z 
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ding, and that court, h ve the record of the conviCtion before tllem, 

might give judgment and award execution, as if he had been a lay
man and found guilty before them. 

But this among the refi of the felonies enacted )n the ttme of H. 8. 

was repealed by 1 E. 6. cap. 1?-. &.1 Mar. cap". 1. 

III. If the clerk were committed generally, he might make his 

purgation (*), the form whereof is unnecelfary to reCite, being it is 

now taken away by 1 S Eliz. and is fully det'cribed and directed by 

Stamford Lib. II. cap. 48.fol. 138. and th. fiatures of WeJlm. 1. cap. 
2. 4- H 4. cap. 3. 

A:nd if tht: ordinary would not admit a <;Ierk to his purgation, a writ 

might jlfue out of rhe chancery to .command it, where by law i! might 

be done. 15 H. 7. 9. a. per Fineux. 

And when he had made Ilis purgat~on: he had always refiitution of 

, his lands feifed, unlers he were attaint. 8 E. 2. Forfeitlt"; 34. 

But a~ touching goods tbe differen e ~as thus: 
Ifbefore conviction upon his arraignment the prifonel had his clergy, 

Cas was ufcd commonly before the time of H. 6.) then if he made his 

purr-ation, upon fignification thereof to the chancery he had.a writ to 

the Oleriif to refiore him his goods, nifi cd dt car~(ti fugam fecerit, for 

then he had no refiitution, F. N. B. 66. a. but jf he died be ore pur
gation, his executors could not have it. 

But ifhe had pleaued to inqucfi. and were conviCt, then the goods 

R J were forfeited by the convicton, and he lhould not have rel1i. 
-[3 4 tution of his goods upon his purgation, and altho the Jaw waS 

taken antienlly, that even i~ cafe of a conviCtion, unlefs there were an 

attainder alfo by judgment, he lhould upon his purgation have had 
I' fiitutioo. 3 E. 3. Coron. 365. 40 E. 3. 42 a. yet oi bttcr times the 

1:lw hath confiantly ohtained otherwife, as appeareth 8 H 4. 2. a. 20 

E.4. 5. B. Corol,. 166. Plow. Com. 262. b. Siamj. P. C. Lib. III. tall . 
. 23. vide 3 E. 3. Caron. 332. 

And the' fame law [eems to he, if he come not in upon the exigent 

awarded, jf he fled, if he fiood mute, or challenged above thirty-five. 

for in all thefe cafes he forfeited his goods, and fuoulJ not have refiltu
tion upon his pu'~gation, vide 8 E. 2. Coron. 417. where, tho he 

prayed 'his clergy be~ore conviCtion, yet upon an inquefi of office find-

(.) Tlli, ",,11 a I)'iil before the ordinary was acquit, be Wit difchargcd: if found 
by • jury of twelve tlclkl, wherrin if he guilty, h, was degraded. 

ing 
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ing him guilty he forfeited his goods; the like H. 17. E. 2. B. ReA'Qt. 
87. Here! j~. the hilliop of Hereford's cafe l5efore cited cap . .... 4. p. 326. 

But if the 'clerk were delivered to the ordinary abJque purgationt. 
there he cOQtinued prifoner during his life, unlefs pardoned by the 
king, and the king had not only his goods, as 'abfolutely forfeited. 
but alfo the profits of his land during 1tis life, as appears by the books 
aoove cited. 

And if the clerk were fo delivered abfque purgatione, if the ordi nary 
went about to admit him to purgation, a writ might ilfue out of the 
chancery to prohibit him. Glauf 22 H . 3. m. 17. dorjo, Epi(copo 
Exon. H. 14. E. 3. B. R. rot. 19. Lond' amI he {hull for it be fined, 
and his temporalties feifed for the contempt, and by fome books it is 
an efcapc in the ordinary. 9 E. 4. 28. a. 

There were certain cates, wherein the clerk was delivered to the 
ordinary abJque purgati07le. 1. Where he was outlawed of felony 23 
H. 8. cap. 1. Raji. Entries 121. a. 2. 'Vhere he confelfed the felony 
either upon his· arraignment, or become an approver, or coofefi"ed 
and abjured and after came into the realm again, for againfr his own 
confeffion he fbould not be admitted to purge hi.mfelf of the crime he 
confe£red. 3 H. 7. 12 a. 3. Ifhe had judgment given againO: him. 
whereby he was attaint. 10 E. ~. Coron. 247. 4. If he [ 8 ] 
were i~ orders o.nc1 broke the prifon of the ordinary and made 3 5 
his efcape, by the fiatute of 2:3 II. s. cap. 11. 5. Where a man in 
orders was coovia of any of the felonies oufl:ed of dergy by 23 H. 
8. cap. 1. he was to remain during his life without purgation, and the 
ordinary might degrade him and fend him into the king'!/' bench to re· 
ceive judgment. 6. If he were only convi6l: by verdi6l: in an appeal. 

, he {h(>uld not make his purgation. 12 R. 2. Goron. 109. 10 E. 2. 

Giron. 2'1-7. 

IV. If a felon bad his clergy, regulaply he was never to be arraigned 
again before the. kinJ!;'s jufiices for the fame felony, unlefs it were ill 
cafe where he broke the priton df the ordinary and efcaped. 20 E. 2· 

Goron. 232. (oJ. 
V. If a clerk had his clergy for felony. he was not to be arraigned 

for' any other felony by him committed before his o)ergy allowed, for 
by the ilatlite of 25 E. 3. cap. 5. pro cltrl, it is enaa:~d, " That hI) 

( .. ) For in that cafe mlrfi. if-ft,. ru"J ... " f. rll. a • 
• ,6,1, "id, 6rll:l.n, Lib. Ill. i, (Oro'., 

Z2 
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" thall be arraigned or all h is felonies at once (h J," yea and altho 11e 
only prayed his clergy, tho thcr~ be no entry of record; that he read 
or was delivered to the ordinary, yet by force :>f this {btute he {hall 

not be arraigned of any felony committed hefore, for the' firfi fdony 

being within dergy, and he prvring his c1 tTl(;Y ' it \~'as the: fault of tbe 
court, that he hall it not, which {ha U nut t 1m to his dif<ldvaotagc . 

1: 4 E'liz. Dy. 2 14. h. Stone's cafe. 
Yet this hath fome exception , for if he bad committed treafon 

againfr the ki ng before his clergy aJ,nittcd, he may after hiS clergy 
and after his purgation alf~ be indiad and an-a igned for that treafon, 

becauJe it was an offenfe not wi thin benefit of clergy. 
VI. If ht;. had committed a felony afrer he; had his clergy, and was 

tlelivercrl to the on~illary, he lhoulJ be putto anfwer that felony, vid, ' 
4 Eliz . Dy. 214. ~. and if he had k,iIJed his keeper and thereby efcaped 

. of the ordinary's prifon, he {hould not for that felony ha fe 
] had his clergy for it, fruJlra legis auxilium qut(rit, qui j1llegr11l 

eommittit. 8 ~. 2. Coron. 419. 22 E . 3. Coron. 250. 
'!be cafe of Stonl , 4 Eliz. Dy. 214. h. was this: 
Stone committed two felonies the fame clay, one (fllppofe it blll glary) 

out of clergy, the otller (fappofe it larceny) within clerg , he is ill
diaed of the Inrceny, he pleaded and was convi8, and prayed IllS 

clergy, and entered non legit ut clericus, ' and no judgment, quod 'tra_ 

aatltr Qrdinario, bllt is reprieved without judgment to another feffions, 

at whic~ he is indi8ed of the other fekmy out of clergy, but fuppofed 
to be the fame day when the fonner felony was committed, he i ar· 
raigoe4 and pleads non eu/p, !lnd is found guilty, & petit librum & Ifgit 
fa "".jeus, Jed non ertmatur, mqllt traditur ordin~rio. . 

1. It was agr<.'Cd, that this fecond reading, notwithfranding the 110'Z 

l,g;t firfi entered, is a good difchargc of the firfi felony within clergy 

I" Qmnesjujii.iarios, DJ. 205. a. h. but then, 2. The quefiion W:.lS, 

~hat {bould be done as to the fecon'l. not within clergy, whereof he 
was indiae,d and conviaed: by (even jullices' ~ alaU have judgment 
to die, bccaufe it lhaH be intendt'li a felon committed after the fiill 
arraignment, but by other feven he lhal1 be-difcharged. for it lhall be 
iotnlded a felony cbmmittcd the fame day, as it is laid, and tho there 
be no award, quod traaatMr or-dinario, yet that was the aa of the court 

<J) This Saulle wu only in aftirman« thought a Cu!hcient punilhment for all of
of the co_oa law, for he wu to be de. {"afe eommluM before degradation ; 'II ide 
gncIal by ,be o,tliDary, ec thi. wu B,aiiqaLib.lll. d&.m~nJ, '.P.9'f. U3.b. 

nd 
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and (hall not prejudice him; but he fhall be adjudged in tbecufrod,. of 
the ordinary £i"om the firO: prayer of his clergy. r 

Bllt afrerwards 28 Maii Eli::; he was indiCl:ed for rnurd r COID

mitted the ~rft of April 1 IEliz.. and was conviC\: and had judgment, 
and was exe~uted, and"yet that munl;r was before his clergy prayed, 
and befo~e the {tatute Of 2 Eliz.. cap. 4. therefore it feerns the former 
opinion obtained, for if 4e had been difchargd by his reading as to 
the felony, whereof he was firft indiCled, he mun have b en difcharged 
of all felonies committed before his firO: arraignment. ~ he ouly falve 
that I can think of is either, 1. That he Chould have pleaded it, and 
did not ; or 2. That the legit ut clerims muO: be intended to [ 8 ] 
be applied to the feconcl felollY only, and not to the firn, 3 7 
whereupon llon legit was entered. Dy. 215. a. 

And thus far touching the effeCt of cl rgy. as it {tood befo,re 8 & 
13 Eliz.. 

By thefe two.fl:atutes two great alterations were made in the whole 
bufinefs of clergy, whir.h took away many of rhofe intricate qucnions. 
tedious l~rocecdiJlg, and great inconveniencies., tbat were therei{l 
before this time. 

J. By the {tatute of 3 Eliz.. cap. 4. it is enaCled, "That every 
" p rfon, which {hall hereafter upon his arraignment for any felony 
" be admitted to the benefit of clergy by the laws of this realm, antI 
" delivered to the ordinary for the fame, ant! fuall make his due purga
.. tion for the fame olte/lfe 01' offcnCes, whereupon he was fo a<lmiued 
" to his clergy, and Chall hefore hi admiffion to hi9 clergy have com
" .mitted any other fuch offen fe, whereup n I rgy by tlie Jaw" Or 
"frdtuce of this realm is lIOt allowable, anJ not heing thereof bcfQl"c 
,~ illdia: d and acquitted, COil i8ecl, or attainted, or pardoned {hall 
" and may be indiCl:ed or appealed for the fame, and thereupon put to 
" anfwer, and ordered and ufed in all things according to the laws 
" and {btutes of this realm in tilch manner and form, as tho no fucb 
" admiffioD to clergy hacl been . 

. By this fiatute. tho all oth r donies within dcrgy before clergy 
admitted fund difcharged, as they were at common Jaw, yet {elonies 
<,>ut of clergy commiltoo bcfore clergy allowed m;y O:iH be profecuted, 
tiQ.twirhfianding clergy allowed, and fo as to fo mur.h it repealed the 

Ilatute of 25 E. 3. pro cltrD, cap. 5. 

Then at the parliament of 18 Eliz.. cap. 7. it is matted. "That 
" every perfon, which at any time hereafte, £hall be admitted and al-
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(, lowed to have thc.,privilege of clergy, fuall not thereupon be deliver
., eel to the ordinary, as hath been accuftom.:d but afTr fuch clergy 
.. allowed, and burning in the hand according to the .t?atute in that 
" behalf provided, {hall forthwith be enlarged and delivered out of 
"prifon py the jufiices, befor ... whom fuch .clergy (ball be grllnted .. 

[ 88] ., that caufe notwithftanding, providetl, t~at the jufiices may 
3 " for farther punifument detaiq the clerk in prifon for an.y 

" lime not exceeding one year (c). , 
, ., Provided that, if anyone (ball be convi6l:ed of carnal kn9wledge, 

,e and abuul1g .. a womall chi,ld u'nder ten years, fuoh offenfe (ball be 

" felony without clergy. • 
"Provided, that any ,perron admitted tq the benefit of clergy {hall 

cc notwithfianding the fame be put to anfwer other felonies, whereof 
" he (ball be indiCted or appealed, not being thereofbefor~, acquitted, 

" convi6l:C{I~ attainted; or pardoned, and fuall in fuch manner be ar
"rargned, tried, adjudged, and [uffer fuch execution f{) r the fame, as 
" he or they fuould ' have done, if as a clerk or clerk~ convia they had 
" been delivered to the ordinary; and there had made his Of their due 

" purgation. 
Upon ·this· ftatute 'thefe points are c1ea:r. 
1. That if before hi clergy admitted, he had committed any other 

fel/JOy within clergy, he is cleared of them as well as of that where~ 

upon he hath his r.lergy, for his burning in the hand is in lieu of his 
ddivery to the ordinary and purgation. . 

2. Tha~ as to former felonies out of clergy be is not difcharged by 
his adm.lIlion .to clergy, but 11lall be put to anfwer them • 

. 3. That by his conviaion he forfeits all his goods that he hath at 
the tim~ of the convi6l:ion, llotwithfianding his burning in. the hand . 

(r) By sAn". (Op . 6. it i, en.aed. 
.. That whe.e any perron !hall be convia 
.. of lartnly Ihe judges /hall . ward hIm to 
.. the ,"' ork.h~ufc or houfe of con tflion, 
.. IlKre 10 be kept without bail at the dil~ 
• 'c. etlon of the judgn, not lefs thin fix 
.. montb., nor more than Iwo yon f.om 
" the conviaion , an enlry wh",col i. to be 
. ' made on .ccord, anc\, if fueh o/fender 
.. cfnpc. he /hall be comm itted 10 fuch 
.. houfe thcre to remain not lef. thaD 
.. t".he months, Dor 1Il0re than four 
.f years. 

By .. ClI. J. ~(fp. II. Ind 6 Ct •• ). ClI" 
lt l ' .. The COUrt may ordel any perfon 
• eonv,cttd of la.ecDY. or .DY fdoniou. 
.. .I\raI~ of money. f!!c. w'idlin cier,y, 
.. lexc<pt perronl conyia for receivUlg 

.. nolen good., kDowiog them 10 be nalar.,) 

.. inflcad of be. hurot in the hand 0.

.. whipt, to be rnnfporled to any of hi • 

.. Majd\y" plantations i n A",trica, for 

.. the C"aee of feveIl yean; ' aDd perf OriS 

.. eonviti for receiving flolen goods, know
.. ing dltm 10 be fiolrn, or for ofl'enfu 
...... ithoUI der~y. but pardoDed geneully 
.. ul'on cond.lIoQ of tr. nfportation, to he 
"tnnfported for 1M lerm of fourteen 
" yel"; aDd if Iny {hall reCcue or aid 
.. ruth offender to make his dupe, or if 
.. fuch olfender Iball return or be found at 
.. large witbou. kave before the expi.ation 
.. of b" term in r.'t4l Brit";,, or Jr.ela.d, 
I' he or they /hall be deemed guilty of 
If Iclooy witbwt c1criY. , 

t . That 
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.... That yet by his burning in the hand he is put into a capacity of 
purchafing and retaining other goods, becaufe the fiatute taking 
away deHvery to the ordinary and purgation, which fbould have 
refioted hi~ to that caplcity, gives him the capacity of purchating 
and retainjng other goods, and is in nature of a pardon. 

5. That prefently upon his haroin in the hand he ought to be ref. 
tared to the poff'effion of his lands, and from thcnceforrh to enjoy the 
profits thereof. 

6. That altho he be not burnt in the hand, but the king pardons it, 
he is thereby put into the fame condition, as if he were burnt in the 
hand, and rendered a perfon capable now to purcbafe and retain go()(ls, 
altho the words of the fiatute are after clergy allowed alld hurning jn the 
hand he }hall be delivered. 111efe are all points reColved in 5 Co. R(p. 
110. a. Fox/cy's cafe, and P. 41 EM •. Hejlo1l's cafe therein cited ( ,. 

7. And confequently after clergy and burning in the hand he .fuaJl 
not be proceeded againft by [he ecclefiafiical judge to deprivation or 
olher ecclefiafiic I cenrure, fbr it amounts to a pardon .hy the king • . 
Hob. R(p. p. 2 8. Searle & WilliamJ. 

s. That notwitbfianding this fiatute requires burning in tbe hand 
to difcharge a clerk conviCt, yet a clerk in holy ord r , viz. in the 
order of fulxleacon or above !hall not be burnt in the hand, but the 
privilege allo ved them by the fiatute of I~ H . 7. cap. 13. to be faved 
from burning .in ~he hand' continues to them. '2 Co. b!fl. 631. 

9, And upon the fame account they may h~ve their clergy in cafes 
within clergy a fecond time according to the fiatute of 1: H. 1. cap. 13. 
notwitbfianding thi fiatute. 

J O. That altho a clergyman in orders fball not be burnt in the hand, 
yet by virtue of the fl:atute 4 H. '7. cap. 13. and of this fiatute after 
his difcharge given by the court be {hall have the fame privilege as if 
he had been burnt in the hanJ, and therefore {hall not be drawn in 
quefiiOft in the ccclefiafiical court to deprive him or inflia: any ecc1efi~ 
afiical cenfure upon him. HDb. Rp. 288. Searlt & lVii/iams. 

11. That not ithl1anding this fialute takes away delivery ( 0 ] 

to the ordinary, and inflicts burning in the hand, yet the 39 
privilege of pet:rs Gf parlial1)ent exempting thqn from rcadiog and 
burning ill the hand for the firfi off'enfe is not hereby at all diminiilied 
or altlred. 
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12. That the plea of mitajoifT c()fwill and had his clergy llan~s as 
• good bar to a new an·aignmcnt for the fame felony, as it ~id before 

• dais flatute. 

13. Thaf if a man be indiCted of murder, and uporf not ' guilty 
pleaded is found guilty. of manflaughter, and prays his clergy, tho he 

~ , 

neither be burnt !n tlie hand, nor hath hil> clergy allowed, but tbe 
coutt will advife upon it, yet this !lands as a good bar to a new in
diCtment or appeal for the fame fclony, for the prifoner bath done 
what he can in praying his clergy, which prayer is recorded petit li
brum, and it is the aCt of the court to advife, and their delay in ale 
Jo~ing him clergy, or burning him in the hand /hall not prejudice the 
prifoner. 4 Co. R.ep. 45. b. Wigg's cafe and Holcroft's cafe adjudged. 

CD. P. C. cap. 57. p. 131. (d). 

(d) This point was however much lit,i. ready to read, 'if the court would have 
gated, and at laft folemnly fettled ill tbe allowed him, is a good bar to an appeal, 
cafe of Ayonjlrong and LjJl. 'T. 8 W. ~. E. altho the court had IlI,t called the defen. 
R. ,.01. 565. K.I. 93. that a sonviE!ion of I dan t to judgment, but't:olltinucd him over 
manOaughtcr, and that be WaJ a clerk. and with a curilJ .avijart ",,,/t. 

C HAP. LV. 
. . 

Conceming judgments in the fcvcral !inds 0/ capital offenfes. 

H AVrNG now gon~ through the preparatories to judgment, 
namely indiCtment, pleas, trial, and clergy, I come to con

fider of the judgments that are to be given in fevt:ral capital offenfes,' 
and therein, 1. I will confic.irr the feveral kinds of judgments. 2, 

Who are the judges, that may give them. 3. How and in [what 
manner.] 

Firft, for the feveral kinds of judgme,nts I !Lall confider thefe 

particulars. 
1. What judgment is to be given in cafe of an acquittal of any 

capital offenfe. 
2. What, when "lergy is· allowed. 
3. What to be given -againft a perf~n convifud of p-eafon, as 

againfi: the king. 
4. What to be given in cafe of petit treafon. 
5. What, in cafe of felony~ 
6. W~, in cafe of peine fort ($ dure. 
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I. The judgment Tl/'?n the acquittal of the pri[oner is either when he 
is acquilt(!d by fpeciaI plea, as of auterfTiits acquit, or of a pardon, l!Ic. 
()r ~ther matter in bar, or lfe when he is acquitted upon not guilty 
pleaded; nnd' of here in th ir order. . . 

If the pri[oner pleads the king'·s partV>n, the conclufion of his pJea 
is ordinarily thus, quamm quidem lzterarum domini regis (ac dilli bre'lJ;s 
if the~e be 'a writ of allowance al[o pleaded, ) pr~te;tN prtedifhls T. H. 
pctit quOd ip{e de prtemilJis per curiam hIe dimittatur, &Ie. fop" fII' vfIU 
& per curiam h,c inteflellis omnibus {5 jingulis prtemi./Jis co".fitkratrnn Y/, 
quOri prredillus T. H. cat indc jine die, &c. and in the margin of [he 
roll there is commonly entered iitcrd! patmus al/ocantur: jiM 
die, &c. and no other jutigmellt is u[ually entered in fuch [ ] 
cafe. Raji. Elltries 455. a. b. 392 

If tht! prj[oner pleads auterfoits acquit. or convill, or attaint de mif
me filony. and avers it to be the fame, (as he muft,) the conclution of 

his plea is, & hQe paratus di verifica", rmde petit judicium, & qNatl 
ipJe de ;rtemijJis per curiam hie dimittatur, and fometimes and moll 
commonly pleads over to the felony not guilty. 

Et David Waterhou[(! armiger. coronator & attornatus domini re!i~ 
ill curia ipjius regis coram ipfo rege, qui pro eodnn domino rege in IlIle . 
pam fiquitur, pro eodem domino r~gt dicit & cognovit, qUId prll1dilllls 
Johannes Sayer, qui modo cOlI/parel, & prtedillus Johannes i" i"qui
jilione prdldillli nominaluspcr nomen Johannis awyer, "uper d" W. in 
com. S. &c. di una & eadem perJona, and [0 goes aloug () all the 
averments modo & formll, prout p'·lI1diBu.r Johannes ayer fupt.riils 
placitakdo. alJegavit, fupcr quo viJis (5 per cur' M~ intel/etlis omllibru 
jillgulis prtemi/lis tam in placito prfCdillo ipjills Jolial!nes Sayer informa 
pr~dilla placitat' & Qccordo convillionis prtedill. quam diBi damini 
,-egis attomat; eju/dem placiti "gnitione. conjideratum eJl. q"ad prl_ 
di/iur Johanne . ayer eat 'nde jine die H. 5 Jac. B. R. Sayer's cafe, 
whe~e he pleaded auttrfoits con'Zl;1l and bilJ hi clergy. 

And judgment is in like mann<:r entcred, H . 6. lac. B. R. in tho 
cafe of Franeij Smith upon auteifoit~ IlCquit pleJded, Et David Water-' 
ho Ife armigu, q"i p,-o domim rege ill hac parte figuilur, vijo plll(it~ 
prd!dilli Franci[ci SlIlit!1 & diligenter per ipfum c.~a/JIillat' prtemiJIil. 
pro eo, quid roidcnter & manifdie apparct eidml David 'V terhoufe, 
quod placitllm prd!dillllm .pt!r pll~fatum k'rallcifcum fup ,.iui plaeitllillm 
& c. hoc non dedi,it fid pla.itllnl i//uJ ex paru didi domini. r'lis ill ,,,,,,i. 
UU! falr/ltr, t!I c()gnwit fo"c v"um: Ideo tit jllpra eat ji1U me. 
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The like form of judgment, ·viz. qu'Od eat fine die was antiently wed 
jn cafe of autil/flits acquit pleaded. 2 E. 4. John Hodgfo,,'s cafe. 

And note, this judgment of eat fine die is of two kinds, fometimes 

it is fpecial, fometir1.les it is general. • 
If A. bring a9 aCti~n of covenant againfl:_ B. -and a fpecial 

[393] verdiCt is found, but upon the perufal oJ the declaration a 
fault therein appears, Et quia videtur curier:, quOd narratio efl inJrdJi
eiens, eonJideratum efl quod querens nihil eapiaA per billam, /cd quod 
dcfindens eat inde fine die, this judgment {hall not be a bar in another 
aCtion; becaufe fpecial, and not given upon the verdiCt, but upon the 
l11fufficiency of the declaration; otherwife it had been, if given gene
rally, for it thould have been intended upon the verdiCt and merits of 

the caufe. T. 16.50.' Eo/:s & Lambert (a). 
In a quare imp edit by the king i1rue is joined and found for the de

fendant, at the day in bank it is alleged in arrefi of judgment, that no 
patron is named in the writ, the judgment /hall b.e 0 enterd generally, 
'1u,d eat fine die, and not fl'ecia11y upon the plea in abatement, but it 
(cenis, it /hall not bllr the king in a new aCtion,' for the eat fine die 
fuall be applied to the plea to the writ: vide 3 H. 4. 2 & 11. (b.) 

But it feems, that if a man pleads a plea in bar of the indiCl:ment, 

as autrcjHts acquit, or a pardon, yet if the indiCtment be infufficient, 
upon the reafon of Vaux's cafe 4 Co. Rep. 45. a. the eat fine die !haIl 
be ' applied for the advantage of the king to the infufficiency of the 

indiCl:menr, and not to the ple~ in bar; qu~,·e tamen, nOli oijlanlt 
Yuu).-'s tafe. 

it is reafoll to have the eat fine die fpedal in that cafe; co quOd 
indil1amcntum prer:dil1um appartt mi1l1ls fuJficiens, ideo conjideratum ejl, 
'JUDd eat fine die, and then it is applicable only 10 the infufficiem:y of 
the indiCtment. -

, 
(.) This cafe (but not this point) is re

ported in StyL 37, 54,73 , 
(b) Thi. cafe, (which \S obfcurclr Rated 

by aUf aUlhor" appears f~()m the year-book 
to have leen thus. A fuare jmp.Jit "as 
brought by the king, and a vcrdia pall 
lor t~ dc!eftdant, ul\Pn which the defen
dant prayed judgment, but the counCe! for 
the king deflrcd, that the writ might abale, 
beCllufe It ,.-at broulht againllthe incum
bent only, and not ag,inU the patr.>n, but 
this wu re{"fcd, becaufe the king WII e
flopped f.om abarinJ_ his own w /It; then 
they prayed, tlial if Jud&lDCnt weIC entcni 

againft lbe king, th~ caure thertof ·/hould 
Ilkew;!e beentel,!!, but this alfo was rcfuf.d 
by the COllrt as nccdler •• dod 'the judgment 
rnterd geacrally, 91i~d 'iftn'.". t.' jll, a;t, 
/the fame judgment, that /hould pc io cafe 
the writ bad .b~en brought ag~inft the p~
troo and incumbent, and it had bee .. fOUlld 
agai,,1l the killg.l beeaufc Ibe king will rc
. ceivc no prejudice thereby, for if this 
judgment /hould atterward. be pleaded in 
bar, tbe king miiht reply, that judgment 
was given .gaioll tbe writ, becaufc the pa. 
t.ou WN GOt nUDCU thcreiq. 

If 
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If a man plead not guilty and is acquitted, antiently the judg. 

ment was not only, quOd eat fine die, but ideo eonfideratum fjJ; '1_ 
eat inde qui,'1I1, tho it were at the king's fuit, quod vide RcifI.. 
Entries 51. a. 2 E. 4. in the cafe of Hodgfon' before cited, and 
fo in the cafe of Smith before cited, vie. H: 6 Jae. and accordingly 
E .. 3 Joe. B. R. RaJl. Entries 57. Ideo co'!(ideratum d/; quod idem 
T. fit inde quietus, & eat fine die. Rqfl. Entries, fol. 385. Gaol. 
delivery 6, 7, 10, 11. . 

Y et at common law without the aid of 18 Eliz.. he might be bound 
bound to his good behaviour, if it were teftified he was of ill fame. 
and iliall be commitrt:d till he 'find fureties. RaJl. Ent. 385. Gaol. 
delivery 5. 

And if the entry were fuch, I do -not think the prifoner could ever 
be arraigned ,!-gain notwith~anding the infufEci ncy of the india:
ment, till that judgment of acquittal were reverfed, for eat inde quieius 
cannot go to the infufficiency of the india:ment, but muft go to the 
mWer of the verdi¢.t. . 

But indeed in Yau:fe's ~afe, 4- Co. Rep. 44. a. who was acquit by 

verdict upon not guilty pl~aded, the judgment is only Ideo eonfidml. 
tum eJl, quod preedillus Wil~ielmus Vaux de feloni& & ",",-dro P;'1r
diflo in indillamento pr4dillo fuperius jpeci}icat. neenon de dill& felo"jct$ 
venenatione preed/lli Nich. Ridley in eadem indiflamento nominat. t idem 
Willielmo impojit. eat fine die, not eat jnde quietils.' lle was afterwards 
indiCted de novo and pleaded the former acquittal, a·nd yet becaufe 
the indictment wa~ not fufficient, he was put to plead to the felony, 
and had judgment and ~a8 executed. 

The truth is J the beft reafon to maintain that judgment is that, 
which is given by my lord Co~e P. C. 21-4. in thefe words, In th~ 

caJc of acquittal the judgment is, quod eat fine die, which may be given 
as well for the inji1ficieney of the indillmmt, as lor the party's innocence 
or not guiltineft of the q[enje. and the judges of the eaufe ought befo,'e 
judgment to look into

J 
the whole ,'ee rd, and upon due confideratim thereof 

to couje it to bt enterd, ideo confitleratllm eft, quod eat fine die. 
This is the b~ft reafQn to fuppon that judgmen;, but if the judg. 

ment had been, qllOd eat inde '111;(/111, as the antient form is in cafe of 
a 'luirtal upon not guillj pleaded, that could never refer to the [ ] 
detect of the iDdiam~nt. but to the very matter of the ver- 395 
dict; and if in Yau~'s c<UC the judgment had been fo enterd, be could 
never again ha"c been indit\cd for the fame offenfe, DQtwithfianding 

the 
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the defeCt or the inJitlmcnt, till that judgment reverfed by writ of 
error, tho, as it was, that judgmp.llt in Vauxc's caft: was one of the 
harddl: that ever I met with in criminal c:lufes, fO! where the pri
toner excepts to the infu$ciency of the inditlment, or tte court doth 
it e~ Dj/icio, the judgment is f1¥!cial, qu'ixi indillammtum ou illfidfidcn
,jam caUetur, t.S quod the prifoner eat inde ad prtZJensjine die. 

If a man be indicted of homicide Je defendendo, or per irifortuniu17l, 
he mufr plead to it or confefs it, and there is no judgment of death 
given againft him, but remittitur prifonlC, or baild ad expefland. gr.a-
tiam regis. ~ 

But if a man by the coronet's inquefr be found to have kild a thief, 
that afi"aulteJ him to rob hi!n or to commit a burglary, which is ~ot 

• fdony. he {hall neither be arraigned .nor put to anfwer upori that in
ditlmcnt, but {hall be difmiff'ed without any judgment. 

But if he had been indiCted of murder or lnanflaughter, and upon 
",t KIIiJly pleaded the fpecial matter i& found, or the ~ury aoquits him, 
the judgment {hall be quod eat ·inde quietus, and it is a perpetual dif
c:harge; and if he be found guilty Je defendendo: yet ~hc judgment 
.gwen thereupon, q",d expellet gratiam regis is a perpetual bar tb an
other indictment. Co. P. C. cap . 101 .• p. 213, 214. 

II. The judgment in afe of allowance of clergy is thus, Super quo 
Iltltll1fC & ibidem (pllejitum 11 per cur. domini regis de eodem Johanne, 
ji q.id pro Je lzafJeat vel dicere fciat, quare curia domini regis hie ad 

, 'j"dicil,'m & exccutioncm de eo foper vercdil1um prlt!dil1um proude,·e- lion 

"'Aea,; idem Johannlls dicit, quod ipJe eJl clericus, & petit beneficium 
c/ericale jibi in e& parte allocari, & tradito lidem Johanni l'ihrB idem 
Johannes legit ut . tler!cus, jupr:r quo conjideratum eJl per curiam Ilic, 
9,,'d idem Johannes i,1 manu /UQ IICva caute,-izctur & delibcretur, and 
the execution is accordingly enterd. & injianur cremat",. in manu /u& 
IlVa, CJ deliberatur juxta formam flatuti. 
[ 6) And if he be a nobleman, and be demanded wherefore 
39 judgment lhouhl not be given upon the verdia, he may aver, 

that he is a peer of the kingdom lJahms /KUl1I tS voetm in parliamtnta, 
.nd pray the ben~6t of the fiatutc of 1 E. 6. cap. 12. and. if it apprar 
fo in the indictment, or in cafe it do not, if the court be afcertained 
thereof either by writ.of certiorari to the clerk of parliament, or if it 
be confdred by the king's attorney, then the judgment is ideo con
fiJeratrtm tji fuld d,libtrttNF fi~Mm fornwnflatuti ;11 hujlljinodi coJu 

,tIit. t4 provif, 
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( And jf it be alleged, that he is a. clerk in holy oroers, then it Ihall 
he enterd after his reading, Et quia cur;te hie. conflat per certificati,,,,,. 
Fpiftopi, (5c. or per literas tejlimoniales Epffcopi, quod ipfi eft cler;cus 
in facris ol'tit"ib'1s conjlitut,u, viz. in ordjne fobdiaconatt2s, jdeo CfJ"
jiderat., .ejl per cilriam, quod dc/weretllr ./ccundiiln fOI ;"am flatuti in ",y_/
modi cafu edit. & /rovij. finc cauteri ariolfc And the like, if he plead 

th~ king's pardon of burning in the hand. 
And if a layman pray his clergy, amI it appenr of record, that he I 

had it before, then the entry is, Et qui(1 per inJpetlionem rec~rdi coram 
domino r:ege hic mijJi '&c. quOd aliter idem J S. inditi'atus rxiJlit &~. 
fetting out the effect of the record, & quOd ipfi ejl eadem lm/ona, & 
hot' idem J. S. r,Jn dedicit, idet; w,fidcratulJl. eJl., quod privi/c[iutn c/clojcale 
ridem J. S. non allocctur, & quod fuJpmdatur per collum quofque & c. 

And fo if he .{lrays his clergy, [and cannot read,] Et tradito ei per 
curiam libro ide,it ]. S. non legit tit clericus, ideo confide/oat' ejl, quod 

o{uJPendatur per collum, qUOI!(q1JC mortuu~ lucrit. ' 
Ill. The judgement in high treafon againfi the king for confpiring 

his death, or levying war, or for a priefl upon the ftatute of 27 Eliz. 
CliP. 2. or for any new treafon made by authority of parliament is in 
this manner. 

FirO; the king's ferjeant or attorney ju).·ta debitam legis fonnam pail 
vcr {us ipji,hl E. D. jupcr veredili' prteditl' judicium & executionem PI' 
dillo domino rege habcnd.' &c. but tliis i~ not of abfolu e necellity, 
for rhe court elK qfJicio ought to g've judgment. 

Et Juper Iloc vijis & per curiam hlc plmills intellellis 011/-

lIihus & jirlgulis prtZmi(jis conjiderat' efl, quod prtediflus E. D. [397] 
ducaiur per vicecGTllilem com' Middlefex, or pcr mareJcallum hujur CIl-

• rite, o~ per conflabular' turris London ufque mareJcalciam &c. or u/
fJue turrim London, or ufque gaolam domini regis com' prtedilli (ac
cording 'as the prifoner is in cuflody,) Et de inde per medium civi
tatis London diretIe ufque qd (uT'cas de Tiburne traha/ur, & jilper 
furcas iLlas ibidem fufpendatur, & vivlls ad terra11l projlcrnalur, & 
interiora foa extra (lien/rem fuam Nlp:antur (c) ipfoque vivCltte (d) 
comburantur, & caput ejus Mhputetur, & corpus &jus in qualuflr partes 
dividolur, & cO/Jut & 'juateria illa pOllantur ubi ~minUI rex eo aJlig
narc vo/uerit. 

(r) Sltrtta _b,a ."'/>"".'.' i. here 
fOmelime. infcrwl, SbO'W. tDfe in parha
""flt p. 187. but it ., Dot 0 II cdlity, '<I,d. 
, e fentmec in lord Dtr'UJe.J'III1l er', c fo, 
8tal, Tr. Y~/o VI . , . 16. 

(<I) Thefe wbrd. itJ'v'lf 'IIi.,,,,,,, Dr oth",., 
tenlaml)Ur.t re abfolutely DecdTary, OIlier. 
woje t e judgment i. erroneous, ke 2. Spilt. 
6)2.. Show. ,afor in p_,/iomtnl/. la7' R. •• 
~trfu, ,Y..Jm. 

But 
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But if the prifoner he in the king's bench and the jmJgment be 
given ill that court, the entry is quod prlZdifllls J. . dllcatllr per P'#E~ 
if1um mare.foallum ufquc prifanam mare.foalcilZ i/Qmini regis coram ipfo 

reg-e, ts de inde ad quendam locum exulilionis, v"ot. St. thomas Wac
ringes, trahatllr, (!J Jupr. furcas ibidem JuJpendatur, and fo forward 
as in the judgment. f' 

Thus the judgment was enterd againfi Barkly a feminary priefi 
upon an indiCtment in Middlefix, P. 38 Eliz. upon the fiature of 
21 Eliz. But the judgment againfi a womap in all cafes of high 
treafon is to be orawn and burnt. Co. P. C. 211. 

Upon an indiCtment of treafon for counterfeiting the king's coin 
~he judgment is only, as in petit treafon, viz. quOd ducatur u,/que gao 
lam domini regis de Newgate per vic' com' Middlefex, & ab inde tif
que ad furcas de Tiburn tranatur Cf ibidem JuJpendatur, quoufque mor
tUIlS {u.:rit. 

And the judgment again{\: a woman is ilio, as in petit treafon', to 

be burnt. 25 E. 3. 42. (c). . ' 
This' agreed of all hands, but as to dipping or. impairing of coin 

[there hath been fome doubt,] and likewiCe as to counterfeiting of 
foreign coin made current by proclamation, becaufe thefe are new 
Cleated trcafons. Co. P. C. p. 17. 

S But yet in cafes of clipping or walbing made treafqn by 
[39 ] the fiatute of 5 Eliz. cap. 11. & 18 Eliz. cap. 1. the judg

ment is now fettled to be only drawn and hanged, as in cafe of coun
terfeiting of the coin of the kingdom by 25 E. s. de proditionibus, 
and this was agreed, 'and accordingly judgment given againfi two 
Frenchman, Hill, 25 Car. 2. (f), according to the book of T. 6 Eliz. 

Dy 230. ". 
And with this agrees the rcfolution pf 24 H. 8. in iufiice Spilman'S 

teports cited 2 Co. Infl. p. 636. A prien drawn and banged for dip~ 
~ing the king's coin, and yet clipping wa not held to be treafoll 
within the ftatutc of" 25 E .. 3. but made fo [by the fiat'..lte of 3 H. 5. 

((~p. 6. according to the common opinion and the recital of the fiatute 
of 5 Eliz.] (g), and fo repeaJd by the fiatute of 1 Mar. cap. 1. yet 
even while that futute of 3 H. 5. was in force, the judgment was 

only. drawing and hanging in tha~ cafe. 
I 

(,) N. E~t, 85. ,. 
(j) S,lIt'W &N ....... I r, •. sS4-
(I) In lbe oricinal MS. the words in 

tIaia pbce .~, BJ'" J-t.,,, of S ~ IS 
Eli& • • UtrJilll ,. tbl ,_,. -li.i, •• "j Itt. 

,Id,., of tJa.J, hUG J-t.,,, r but it appean 
by what foUows. thal the ftatutt of 3 H. S. 
wu intended here to be meotiond, nor .. 
it recited in the Iblute of .18 /sliIts. but only 
in that of S E/Dl. 

- And 
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And upon fearch of erecedents bOlh in the king's bench and at 

the Old Baily, tho fome precedents were of hanging drawing .nd 
quarteling for clipping, yet the maft ufual were only drawing and 
hanging (h}t 

.And .upon the fall?e. reafon I think, thal in cafe of cou.nterfeiring of 
foreign coin made curr.ent by proclamltion, made treafon by the fia

tute 1 Mar. cap. 6. and the clipping or wafuing thereof, likewife 

made treafon by 5 and 18 Eliz. I u~ink there ought to be no other 

judgment but drawing and hanging, for by the proclamation and the 

aCt of 1 Ma;. it is now become as the coil! of this realm, and it 
were an incongruoqs thing f<;lr a' man to be hanged and quartered for 

counterfeiting foreign coin 'made current by proclamation by interpre

tation of the fiat ute of ,1 Mar. and yet to be only drawn anti hangt'd 

for countem iting th~ proper coin of the kingdom. 

For counterfeitihg the great or privy feal cenainly there was and-

ently no oUler judgment but that of petit treafon, namely [ ] 
drawing ahd hanging, as appears by the book of 2 H . 4. 399 
25. a. (ij, and ~e record of that cafe, tho my lord CoI~e excepu 

aga inO: it in P. C. p. 15. Jed de his vide 'lute jipra dixi PorI 1. eop. 
16. p. 187. 

IV. The judgment in petit treafon is for a man to be drawn and 

hanged, for a woman to be drawn and burnt, as, alfo in high treafon. 

Co. P. C. p. 211. for the other judg1nent is unfcemly for that feX'. 
Stamf. P. C; Lib. III. cap. 19. fol. 182. b. ' . 

V. The judgment in all cafes of felony is, quOdJIIJpmdotur pcr "~l
lum, tjliou/que mortuus fuerit. 

But if a man be outlawd of trcafon or felony, tho there be no other 

judgment, but 1I1/egotlls tjl per Judicium cor~natqrum, yet it is of irfelf 

an attainder and {ubjetis the offender to an award thereupon to be 
made by the court, where he is brought, as is euitable to the otfenf~, 
for which he is indiCled and outlawd. , 

And this judgment is as welJ to be given againfi a nobleman 31 an. 

other in cafe of felW1Y, arid caDl.ot be given otherwife by the court, 

or executed otherwife by the lheri1f. Co. P. C. p. 211 & 52. (kJ. 
VI. The judgment of peine ftJrt t5 dure at this ddy ill cafe of felony 

is only where the prifoner fraods mute of malice upon his arraign-

(i) "'ii, Ptlrt I.,. 36i. ;. Ilr. i .. ".,iI, ~,. 3St. 
(i) Clt.nIl Pt]ltIliJ/', mt, 'IIJ, P.rt I. V) rid. P.t: I. ,. 501. 

ment 
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Jncol or will nOl direClly aofwer, for upon challenging above twenty 
b' challenge {hall be only (lver-ruled (I), and the trial proceed. 

But at common law i 1 all cafes of felony and at this day in petit 
treafol1, if he challenge thirty-fix peremptorily, he (hQlJld have his 
judgment of penarice (m), and this holds as well in all appeal ~s in 
an indiCl:ment, and as well in (afc; of women 35 men. 2 Co. Io/J. 177. 
foptr jiat. WeJim. 1. cap. j 2. 

The entry of the judwnent is thus : 
Et qut1:./itum eJi per curiam ah eO qualiter J;' velit inde acquit/are, 

qui dicit, f/uDd ipft non vult Ie juper aliqljam jllrlltam patria' ponere, nifi 

filllmmodo in Deum; tu~c in/llper dillum tji ,i per .curiam Illc, quud nifi 

' aliter in hllc parte refpondent mori debet, ''lui dicit, 'IuOd n Oll 

[400 J 'Vult aliter refpondcre in hllc parte nifi ut prius, -ideo cOllftderat' 

!fl •. 'luld idem R. B. ducatur ad prifi"am marifcalcie domi"i regis co-

7am ip/o rege, t.!f ibidem nudus prt1:ter baccas /uas ponatllr ad terrain 
fllper dorfum juum tiirelle jacens, t5 Joramen in ttrrO jub rius capite fiat 

IS capllt rjllS in (odem ponatur, t5 Juper corpus Juum'Ubi libet ponatur 

tantum de petris t.!f ferro, '1uanJul1l port art: poteJi t5 hillS, fuamdiu vi'lli!, 
fJ quad haheat de pane 1.S a'l'''; pejJimis & prifine ei proximis, & iI/a 
die '1ua corned it non hihat, nefue ilia die 'Iua bibit non com:ddt, fic v i

'Umdo tfuDufoqe mortuus flierit (n). 

And if he fiands wholly mute, then the entry is thus: 
F.t allocutus qunnmoda Ie 'VeNt de fe~ania prt1:dillJ actptitta~e, 'qui '1ui

dem R. nihil refpondct, fed fe mutum tenet, t.!f Juptr !lOt coptII :nquifi

bone ttr jacrammtum 12'&c, fi prtedillus R. La"ui P~t, vel fi prte
tlillus R. prtedillo die t5c. 10fuutus fuerit neene, 'lui diamt juper jaera

men/11m fuum, 'lIlDd prtediQus R. l0'luutus Juit iJio mum die tS benf 

/o'lui pfJttji ji velit, idc' idem R. ut ipfe 'lui legem recujat, hoc ea! ad ,."am I.5c. ut fppra. Catalla ipftu, nulla. 

4nd fometill\es alfo the jury were charged to inquire fi male creda

't",., but that was but rarely ~n cafe ot an indiCtment (o), for the il:
d~ent itfelf carries a' probability, that he may be guilty when joined 
with his own wilful refuting his trial, fo that he forfeits his goods by 
fuch ftanding mule. • 

VII. Judgment in petit larciny is only to be whipf, or impri(oned 
by way of c:hafi:ifement (p) . 

. (I) 8JAPr& ,. "70 , 314-
(a) Sqr. ;. s61, 31fi. 
~.) Y,Jt f~" tq. .3'" 311Jo R.}. ~.,~. 

ft' J'S·'(. I. 
(I] l'it14 die cafe of 7' ...... I, ,. Billie fo-

I .. .. VUf, Judg-
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Vln.. Jud~ in mifpri60n of treaCon is forfeiture of aU his 
."' goods, forfeiture or the prouta of his land duriog his life, and impri-

{oilment ~ his life ('I)' _ . 
IX. J ud~t in theftbote is fine and imprifonQlcnt.' 

~ Blat f. Co-. clI. Ill_ per to" • Hawk. P. C. ch. 41. 
~ . ' 

r,) Pnt J. p_ 374-

' C HAP. LVI. 

Conctrnin~ giving of,judgment, ,by whom, and when. 

W HAT courts have jurifdiClions in cauCes criminal and capital . 
. have been handled before in the beginning of this Part; ram 

now to confider ·when one judge may give judgment upon a convic
tion.before aDotre, jud~, and how. 

'nJe ,king's bench is tbe center ,of all fubordinate jurifdiClions, cf
pecially in matters capjtal. 

If A. ~e indiCted of felony before jufiices of peace, oyer and tmninn', 
or gaol-delivery, and 11~ conviCt by verdiCl or confeffion, if the record of 
the conviCl:ion be removed into the king' bench by c",io,'ari, and the 
prifoner alfo be remov~d tlUther by habea~ ,corp"s, that court may give 
j\ldgment upon that conviCtion, but there mull be firft a filing of the 
r cord in the king's bench, and a commitment of the priConer to the 
conody of the manhal, and he mun be called to fay what be can, 
why Judgment fhould not be given againft him, and thereupon judg
ment may be given: 'lIid, ~3 H . 8. cap. 1 tS 11. 10 H . .... 9. II. 

Coron.467. 
And, indeed there was no other remedy before the natutes of ] 1 

H. 6: cap 6. & , E. 6. cop. 7. for judgment to be given upon perf on! 
reprieVied before judg!JlCDt, for the flJrmer commi1lions are determined 
by new ones at COmmon law. 

But if the conviCtion were not before the judge 01 the king's ~uch. 
fo that the offender continued not always in cuftody of the marCbal 
9f of thofe that are his bail, but ~ removed by habeas corpus or brou,h~ 
in by prace{s, the party fo -removed may plead he is Dot the fame 

~rfon and live lome diverfity of name, and if the kin,'. attorney 
VOL. n. .A a confcfJ 
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confefs it, he iliaU be difcharged ar'.d proafs made out againfi the other 
perfon, thus it was done in the cafe of John " Apart, Li/'. plllcitor' 

Coron. n. 7. who was taken upon a capias UIJ~gat' olnd pleaded he 
was not the fame perfon. " .. 

Or the kiog's attorney may take iil"ue upon it,1mJ a 'er him to be 
the fame perCon, and known hy one name or the other. 21 E. 4. Su;,y. 
Lib. phd/or' Caron. placito 31. Nicholas Browne's cafe. 

9r if he anrwers nothing but {bnds mute, it !hall be inquired wne. 
ther he be the fame perfon by inquefi, before judgment be given 
againft him, for he fhall not he concluded by the return of !he therifF 
either upon a crpi co. 'Pus or Ilo/Jeds.corpus, if be was not always in 
cuftody 9f the fame coun from the time of his fidt arraij1;nment, vide 
accords 10 E. 4. 19. b. but if he bad been always in cufiody of the 
court of king's bench from the time of his arraignment, or had been 
bailed by the court, and cau1e in and rendered j1imfelf upon h;s 

bail, ~en no fuch inquiry thall he made upon hii ftanding mute. 
10 E. f. J 9. h. 

And that I may fay it once for all, the fame law is where a party 
is outlawd or abjured, and comes by capias utlegat' or other procers 
into the king's bench, he thall be demanded what he can fay why 
execution lhould not be awarded againfi him upon the record re
moved, which 7 H. 6. 25. a. B. Cor!)lI. H. is ~aIled an aJTaignment ; 
jf he confefs himfelf to he the fame perfon, execution /hall be a warded ; 
if he deny himfelf to be the fame perfon and the king's attorney ~on. 
feLS it, he {hall be -difoharged; if the king's ~ttorney take iffue upon 
it, it !hall be tried; if the prifol'Jcr fay nC)thing, it thall be inquired 
by an inqueO: of office whether he be the fame perfon: vide ~ H. 4> 

3 (5 18. B. Coron. 22, 23. 10 E. 4., 19. h. M. 5 Car. Croke, p. l76. 
Coxe's cafe. 

If an i{fue be joined in the court of king's belll:h in an appeal of 
fdol)Y, or in an indictment of treafon or felony either upon a record 
originally begun in that court, or removed thither by certiorari, the 
ufual courfe now is to try it at lhe har, or if it were removed by cer

tiorari out of another county, to remit the record according to th 

[ flatute of 6 H. 3. cap. 6. to the juftices, before whom fuch 
403] indiam~nt was originally taken, with a writ to command 

them to proceed therein, whether the record was fo remitted before 
or after Hfue joined in the kin,'s benel). 

But 
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But many timu that court tmtient1y did, and at this day may fellCl 
down the tranfcript to be tried by nifi prius, as well in an indiament 

as an appeal, and upon the return thereof the cOLIn may give judg
ment.of d~ath or a~quittal. according to the verdi6t returned: IjUlJ 

v ide ftepius L. · e ' ' 

But whether they might inquire of abettors there hath been diver
fity of opinions, v ide 2 & 3 P. & M. D" I ~O, 121 , 131. b. hut by 
the better opinion they cannot, 10 E. 4. 14. II. 4 Co. InJl. J 60. nor 

can they arraign the felon at the fuit of the king, if the plaintiIF be 
nonruit 'in his appeal 22 E. 4. 19~ a: (*). 

It hath been held by fome, that juCHces of aftife and nifi prius may 
,by v~rtue ,of the {btute of lo!'j £. 1. de finibus cap. 3. without any 
other comrniffion deliver tM gaol and give judgment of felons, v ide 
Stamf. P . C. Lib. II. cap. 4-5. 101. 57. b. but yet that hath not been 
ufed, Qeither is it fafe to be pracnfed without a commilIion of ,aol
delivery: vide flat. S H. 5. flat. 2. cap. 7. 

But certainly at common law juflices of nifi prius could not give 
judgment upon an appeal or indiClrncnt fent to them out of the king'& 
bench by niji priul to be. tried, no more than in other ordinary civil 
caufes, for they have but the tranfcript of the record befol'C them. 
and their commilIion is only ad triandum tJritutn, and to remit the 
tranfcript with the verdi cf indorfed upon the pojlta (t). . 

But by the natute of 14 H. 6. cap. 1. jufi'ces of nili priw have 
+power in all (;afes of felony and treafon to give judgment of acquittal 
or attainder at the day aoo place where their inquifiliona, inquefts, and 
juries are taken, and then and there to a ward execution Lo be made 
by force of the fame judgments. 

But yet it {eerns this ftatute gave them not power to inquire of 

abetters in an appeal, nor to a rraign the prifoner upon a [ ] 
nonfuit before them at the king's fuit, 10 E. 4. 14. D. 22 4°+ 
E. 4. 19. a. but this was to be done in the king'. bench upon the re~ 
tum of the pojiea. 

But upon this fiatute thefe things !ire to be obfc:rved . 
. 1. That they might return the pojilQ into the: .king' s bench, and 

there, ju4gment may be given as at common law, for tho the fiatute 
gives them power to give jUIJgment and award execution, yet it leaves 
them powee to' return &he poji~a" and E;lkes not away the power of rhc 

(9) 1"ul. f"l'- p. 41. • (t) YiJ,r"p,..., .40' 
- Aa!l king'. 
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lcing's bench to give jll,dgmcnt and award exeent; n upon the pojl(fl 
returned, as they mighd~1We-do'nC at c:o';1lmon law. 

2. That as the prifon'cr cannot be ,arraigned nor plead to iLrue in 
" the king's bench, unlefs the record a~d alfo the pri(oner be there, (0' 

the record iudf 0:111 remains in·the king's bench, and ollly the tr:lnf

cript delivered to the judges of ni}i prius ami not the record itfelf, as 

upon the nature of 6 H. 8. yet upon that tranfcript the judges of 1I!{i 
priits may give judgment alld award txecution by virtue of the flatute 
of J4 H . 6.., cap. 1. . ~ . 

But then the prifoner muO: either be fent down by habeas ~O'pIlS to 

the theritf of the county, where the niji prius is, ill cunody, <>1' elfe 

bailed to appear there, for no inqueft can be takell by default, or ill 

the abfence of the prifoner in cafes capitaf. 

And if the prifoner be bailed by the king's bench to appear at the 

lfiji prius, (as he may,) yet if he appear ~ot, the inqueO: cannot be 

taken, but only the prifoner called upon his bail, and. the default rc~ 

corded, and fo upon the return of the poJlea new procefs agaiuO: ~e 

,ri'foner, and a1fo agai;10: his bail. ' 

At common law by granting a new commiffion of the peace all 

proceedings , before former commiffioners of the peacc were (1ifcon~ 

finued, and if an iLrue were joined, or a Pl!rfo~ convitted, or n:ld judg~ 

ment, the new commiffioners could not proceed to trial, judgment, or 

Oxecution, but all that could be done wa~ to remove the record oy 
url;arar; and the prifoner by habeas corpus iftto the king's bench, and 

there to proceed where the jufiices left off. 
And to remedy this the nature of 1) 'H. 6. cap. 6. was 

[","05] made, whereby it is enatted, " That fuch proceedings {bait 
&I not be difc~>Iltinued by fuch new {'ommiffion, but the new juO:ic~' 

.. aftet they have the recorils before them nlaU have power to COI}

" tinue the famo pleas and procdr~s, and the fame pleas 3J'" pro
" c:e8"es and al\ that dl!pend npon them to hear anil finally determrne, 

" as the other ~uO:ices might have done, if no new cOUlmiffion had 

" iffued. 
By virtue of thi~ {btute new commiffioners might not only give 

judgmmt upon conviaion before fonner jufiict's of peace, but might 

award execution upon judgments given by the former juftices~ as Iha1l 

be farther thewn. 
But this fiatute extended not to 'commiflions of OJlr and terllliner 

.Qd pol. delivery, -but ooIy to cdDuDiJlions of the pw:e. 
Ant! 
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And therefore the natute of I E. 6. cap. 1. was made, which among 

other things enaC\s, "That wher~ any perCon thall he found guilty of 
CI treafon or any felony, for which judgment rX death fhould be given, 
'~ and be re'prieved hefore judgment, new commiffioners of gam-deli
" very may give judgment upon fu-.h conviClion, as the jlj{Hces of 
" gaol-delivery, before whom he ~s conviaed, might have done. 

" And that no manner of pracers or fuit made, ft;ed, or bad before 
" all~ jutlict!s 'of affife, gaol·delivery, ,yer and tmtli~u.,., or the peace. 
' : or other' tIt\! king's commiffioners fba" in any wife be difcontinuM 
" by the making and publj{hing any new commiffion or aff'Ociation, 
cc or by altering the names of fucb junices or commiffionen, but that 
cc the new juftices of affifej gaol.deliY'Cry, and other commiffionera 
" may proceed in t'Very behalf, as if the old commiffion and junice. 
" and commiffioners had niH remained and continued not altered. 

Tho this {btute in the firO: part thereof mentions g;ving ofjlldgmellt 
upon a perf on CSlnvia, yet I take it very clear they may award e~trll

tiM upon a party reprieved after jlldgment by former commjffioners, 
for by the Ce ond claufe they ma proceed in ev(ry hehalf as the fanner 
bmmiffioners might have done, and therefore there is little [ 6] 

caufe for the fJ.u~,.e made touching that point in D)'er (g), 4
0 

y t I h:we gencrani obferved thi one rule, that I wolllU never give 
judgmcllt, or award execution npOA a perfon reprieved hy any otht"r 
judge but myfdf, becaufe I could not kno~ ' upon what ground or 
rcafoll he reprieved him (11) 

See the referencro at the end of tbe eh. next fu pIa. 

(t) DJlr /.1. 165' a. 
(b) The ufcrnlnefs of this cautioA may 

lie Cceb (rpm wbat LS ubfer..-cd by Sir ,.Im 
H~/" in bi. remark. on CorNijb" tr ial, 
S:lIte Tr. Yd. IV. 1" z03. where he relatrs 
the aCe of rnme perron., .. Who had ~C'n 
"convificd of the mlnde! of a r.erron 
"abCent barely by inftreocu frOID 00l i01 
'0 word. and .aio".; butlhe judge ber"r. 
It whom it WiI, tned was fo unr.ti.lied h. 
41 tbe mmer, beCAuft -the bod y of the 

II perron ruppofcd to he murdered was 
U not to be found. tbat he reprieved th" 
.. per fon. condemned I yet in a eirtUI! 
" .rtCTwards a certain unwary judge, with. 
.. out inquiring into the re.fon. of the 
"reprieve. ordered execution and the 
"perron. to be hanged ill chains, which 
" was done accordingly; and .(,erw~rd. 
.. to bis reproach tbe perro." fuppoCed I" 
.. be murdered .ppeuctl .hvc. 
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LVII. 

C o"cerning executions. 

M UCH of what concerns this matter hath faUeo in under the 
former chapter, and therefore l (hall be brief in it. I filill 

~~~ . 
1.' Who may award execution. 
2. In what manner it is to be awarded, I 

3. By what >warrant to be madr., 
4, By whom it is to be c!oo~. 
5. In what manner. 
6. Concerning Teprieves or refpite of judgment or execution. 
t. As to the firfi of thefe it hath been difpatched in the fonner chap-

ter, they that may give judgment may llward execution. 
And therefore tbe court of king'$ bench upon 00 nob(os torpus and 

a urti,rori to remove the body of a prifonel' and the record of his out-

( 1
1a 'rv or attainder before them may award execullon upon 

4
0 7 him. M, 5 Gar. B. R. Croke p. 1'76. Cue's cafe, vide ~Utr 

t/i&font.ful)1·a cap. 56. 
If. Touching the manner of it there be certain cafes, wherein tQo' 

the prifoncr \)e attainted, yet he is not to have execution awarded 
ai3inR: him, till he be demanded what he can Cay why execution 
ftloutd dot be awarded againR: him, .viz. , 

1 Where a woman is conviC\ed :LDd attaint by judgment, tho fhe 
remains alwnys in cunody, fo that conflat tie perfona, yet execution 
is not to be awarded againfi her till file be demanded what fhe can 
fay why execution fhould nOl be awarded, for fue may al1e~e preg
naucy, which, tho it be no caufe to retpite judgment, is a good C3ufe 
to refpite execution. 

2. Where the judgment wu given at a former feffion, for in that 
interval between t"i~ and the former feJJioll he may have a pardon to 
plead. 

3 'Vhere the prifoner hath not always remained in the cuftody of 
the COWl, . whc:~ he ·brA: had judgment, for in that cafe, if be b 
brought in by a CapiDS by the iberiff., he Jhall DOC be concluded, but 

that 
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that he may Cay he is another p n, and iH"ue may be taken upon it, 
aJld that Hfue thall he tried before he thall have execution awarded 

againfi: him, and if he nands mute, it thatl be inquired whether it be 
of malice. '10 E. ~. 19. b. A,gain. . 

4. If judgment wete given in another court, or by other jufiices. 
as in cafe "{here a record of an attain~er comes from another court by 
certiorari into the king" ~ench, or if a man be outlawed for felont, 
and the outlawry either removed or retqJneci into the king's bench, 
and the felon brought in by habeas corpus or capins utleflat' he than be 

, v 

demanded woot he can ray why execution lhould not be awarded 
againfi him, which 7 H. 6. 25. a. i called an arraignment, for in 
thefe cafes, 1. He {hall not be ~oncluded by the return of the fheriff 
from faying he is not the fame perfon that was outlawed. and upon 
that, iffile may be joined, and it Ihall be en~ered of record anu tried 

(*), unlefs the king's attorney confeH"eth it: vidt fupra cop. 5b. z. 
He may have the king's pardon to plead. 3. In cafe of an 8 
outlawry he may affign error in the outlawry, antI pray ref- [4

0 
] 

pite to purchafe a writ of error, and' the court ufually in fuch a cafe 

llrefixech him a day, and gives hiln refpite to purchafe a writ of err<~r, 
and in the mean time remits him to the marala} and refpites hi' 
execution. 

Thus it was donclD the cafe of David Dent, H. 16. E. 4. PJalit. 
cor. n. 51. who was taken by a cap'tls III/ega/' returnable in thel:igg'S 

bench, Et jlatim qutZfilum tjl ab eo, fi quid pro fi habcat vel dirtrl fl.-ifll, 
quare ad IxC(utioRcm de el) fuper ut/egorid pr~diflt1 proudi nDR debtl. 

He alleged, that at the time of the outlawry pronounced he was In 

prifon in the tower of Lond,n, Et /iotim fJuteJitum tji ab tl) plr (U,.' ji 
halJtat aliquid brt'Ut d, errort necnc, fJui dicit fJuod 1fon i ilk, i1fjunflulII 
tjl eif/lm David l:t gratia ptr· curiam, fJu4d ipfi brtVI dt Irnrt in huc 
parte habtat ClJra. dominI) rtg' i1f olJabis Hillarii, and upon his faihlre 
a fecood and a third peremptory day was affigned aim, at which day 
he lhewed to the court a writ of error and affigned tbe fame error in 
f a, and iH"ue was ~keQ upon it, aoJ a 'V,,,ir, facias returnable in 
Mich. term, the prifoncr ftiU remaining in cunody, and execwion 
Tefpited till the ifi'ue tried. ~ 

But it is to be noted. tfoat be that will delay hi. execution by aJJec
ing error in the outlawry and prayUlJ liberty.to purchafe a . of error, 
muft allege error in faa. or euor in law upon the outlawry to ~ 

Cel ~. IJ. n. ca. ~I. 0." 1114 ,., •• 
A •• 
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refpite of executiot.l before his it of error be brought, (or . if dle 

court be fatia6ed, that it is merely a pretenfe, they may chufe, whe. 

ther they will allow him a day to fue forth a writ of or, but may 

award execution pre~ently. 1 H. ,. 13. h. John Colli"',,, cafe, 'Vide Co. 
P. C .. p. 212. 

If ·ther the prifon!!t himfelf, or any as amicus curitZ, inform the 

court of any error in the outlawry, the court ex ifficio mun prefix him' 

a day to put'chafe his writ of error, and in the mean time refpite·execu

tion, but jf he purfhafe not bis in convenient time, execution !han be 
awarded. 

III. By what warra':lt the execution is to be made. 
( ] In the king's bench ,there is no other writ nor Walnnt but 
4°9 an award of the court uPon the judgment, viz. Et diflum ej1 

marifcallo, quid [trciat tKecutionem periculo incumbente, for in the king's 
bench tl1t! marthal is tire immediate officer of the court to make execu

tion in thefe cafes, for that court never gives judgment agailln any, 
that is not ill t'!ftodid Inartjcaili in cafes capital, and fo are aU the all
tient and modern precedents, vide 3 H.7. 7. a. M. sCar. B.R. Cro· 
p. 176. CUt'S cafe, and fo was dil'eaed by the court upon view of 

the precedenbi themfelves mentiond in my lord Cole's book of E,uries, 
Tit. /ndil1mtnt per tatum, P. 25 Car. B. R. in B,.own's cafe (a). 

When an attainder of felony or treafon is agamn a nobleman, the 

judgment is pronounced by the lord high fieward, and the warrant for 
, 'oec:ution is under his precept aDd feal io his own name. Co. P. C. 

p. SI. 
When judgment is given by commif\ioners of Dye!" and termi"er, 

~l.rly the precept for eJCecution {bould iifue to the ilierifF in t~e 
IWDCS and under the hands and feals of three of the commiffionert, 

Jtereof one to be of the 9UOntnl, befhre whom judgment was given. 
Co.P. C.,. 31. but by ufage (as far as I can learn oflat times,) it is 

DOW done only by leaving a calendar with the Ih~rifl"declaring their 

judgments C.). 
When a man hath judgmtnt of death before juftites of g ol-delivery, 

the regular way is, eitller to iffue a preeept to the lherifF, in the 

names of the comm~ffioners, reciting the judgment, and cQmmanding 
execution to be done, or otberwife by an award upon the rec:o~ Et 
j;,nrlm '.ft p" tTtritlfll ~)c flictfflniti ,()",jlai~s ,,.Hill;, ,.U /lUi.t eNt .. 
ntt;,,,em ptricttlo in and"",. . 

<-1 ,., ,. II. 
But 
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But of iatter time there is no done, but after judgment..entlerOl 
.the judge fubfcribes a calendar in paper. direl5ting the feveral jodgmCDtl 
of <Ie\iverante of the parties acqwtted, or the execution of the parhell 
coodemned. . 

Only RQlle woull) never (ubf, ribe any fueb calendar C.), 
but would command the fheriff openly·in r.ourt to take notice (_po] 
of the judgments and orders of what kind fOever, and command tbe 
fueriff to execute them at his peril. . 

The reafon of the difference between juflices of gaol-<JeJivery and 
of oyer and terminer is this; all the precepts, that iifue 1I't,a feffioos of 
oyer and termine;, as for a vmire fa ias tales, tSc. ought in true order' 
of law to be by·precept in the namc anJunderthe feals·ofthejurucet. 
but the precepts by ju/\:ices of gaol-de1ivery need not be otherwife thaa 
by a fimple award upon the roll: Uta pr#(tpt.m efl ",ju(omiti, (jlJiJ 
venire (a(iat h,( t!fc: 

'IV. By what officer execution is to be made 
Regularly the officer, that is to make the execution, is that oflioer 

in whofe cufiody hy law the prifoner is at the time of the judgnaeat 
given, for i050 his cu/\:ody he is to be remanded after judgment pro. 
nounced, and there to flay till judgment executed. 

Th~refore, where judgment i given at the feffioos of gaol-delivery. 
the execurion IS to be maJe by the lh.eriff, or his under-Iheriff or de
puty, for regularly he i5 iu. his cufiody or{}juarily but if.the prifoner 
be in the Tower of London, (which is oftemime the cafe of ~rfODl 
indi6led for great treafoos,) and he be arraigned before jutlicea of 9t:r 
and terminer, he is commonly brought before tbem by a precept to 
the contlable of the THAler. (which is an exempt prifon from that of 
the fuerifF,) and if h~ be conviCt and attaint, he is commoolyremitted 
thither, and the precept or warrant for execution muft go to the lieu
tenant or conllable of the TfJWlr, for it is purfuant to the judgment, 
"'Ct. fJ140d prltJillus E. ducatllr per prte}'atum /Q(tnnllllillt' III";S Londan 
It/f'tlt ad dillum 'turrim, ~ tkinde ler medium (witlltis Lond. · direlll 
trahatur uftfUe fur(al de Dibum tSc. And thus it was done;: in the cafes 
of the traitors at the powder-treafon 3 '4C. But ufually a ~mmllDd 
.Ol· prf:Cept is made to the tberilfi of Londln and MJdtJitjiK to be ~ 
ing to the lieutenant. 

If the prifoner be arraigned in the kiag's bench eidJcr for 
trcafon or felouy, he is or oggbt to be alway, 6rtl committed ]411

] 
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tl') the m:trfhal, and by him is to be brought to the bar upon his tri'al 

and judgment, and '0 him he is to be remitted afrer judgment till exe
cution, and whe~efoever the felony or tr~afon was commiued, yet the 
marlhal is to make execution, for be is in this C".afe the immediate offi
cer to the court, a~d the prifoner is' not in the cull:ody of any fhcritf, 

t 
but of the marCha). , 

And therefore the entry in this' cafe of felony is, .ft ditlum eJl rna';' 
rtfta/lo, Qu~dfaciat execlltionem periculo incumbente. 

But in cafe of high treafon the marlhal is mentioned in the very 
juclgment, viz. 'lu~d du(~tur per pl't8fatum marefiallum rif'lue Irffona1ft 

1fZar~fca/lj marejca//i" t(~mini reg-is, ($ deinde "foUt ad furcas Janfli 
. Thomas Watrings trahatur & ibidmz Jufpendatur & (. th us is the entry 
of thejqdgment~ P. 44 Eliz. again{\: Patrick Dalph B. R. T. 43 Eliz. 

B. R. againft Jolm. Tipping, T. 39 Eliz.. B. R. again{\: John J ones. 
And in the cafe of Brown P. 2S Car: 2. that had judgment in the 

king" hench for felony upon the Il:atute of 3 H. 1. for 3n offenfe coin
mirted in Middlifex, and there prefented and conviCted, the execu
tion wa'S made by the marlhal in the ufual place of executi n in the 

county of Sumy (b). 
Only in thefe and the like cafes the court gives order to the Jheriff 

of the county, where the execution is made, to he affill:ing to the 
marlhal. 

V. As to the manner of the execution, as it is to be done by the 
proper officer j fo ' it is 10 be done purfuant to the judgment. 

The judgment in cafe of felony is, Jujpcndatur 1'.r COIlIiIll, 111oui'lue 
futrit mortltllS. 

The lheriff may Dot alter the execution, jf he doth, it is felony, "an 
fome fay murder. Co. P. C. p. 211, 211. (e). 
( Hthe party be hanged and cut down and re~ivc again, yet 

412.] he mu{\: be hanged 'again, for the judgmt:nt is to be hanged 
by the neck tIll/,e be dead (d) . 

The judgment in high treafon is C"omplicated, viz. hanging, be-. 

heading imb9wetling, t:fe. 
The king may pardon all but the beheading, for this is part of the 

judgment, the judgment is not altered, but part of it remitted. Co. P. 
C.p.52. 

But this muft be under the great feal. Co. P. C. p. 31. 

• Hawk. P. C. ch. sr, 4. B1ack. COin. tb. 3', 

(.) The like was done in .(11#-<'. c;aIc (e) y~ 'm I. tap. 4~' / • .sOl. ;. !T., WI. 1. IJ. R. ~id'f.J,.. i" •• tiJ P."l: MfiJ. 
.... (I.) Y.~, 't.m. 315' 

C H .A P. 
~--------~~------~--~---------------------
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Concerning reprilves "'for,." afttr juJrmm,. 

R EPRIEVES, or flays of judgment or execution are of three 
~n~v~ ' . 

1. Ex mandato regis, thus we find it done in S H. 7. 7. II. tho Dr, 

tenu;, or by fom'e meifage, or by fending his ring, but at this day-.it is 
ordinarily fignified by tbe privy figoet, 01" by the maller of rcquefts. 
. H. 4x arbitrio judicis. Sometimes the judge reprieves before judg
ment, as where he iii not fatisfiecl with the v rdia, or the evidence is 
uncertain, or the inJiCbnent infufficient, or doubtful whether witbi~ • 
clergy; and fometimes after judgm~nt, if it be a fmall felony, tho 
out of clergy, or in order to It pardon or tranfportation. Crimp'. 
Jujl. 22. h. and"thefe arbitrary reprieves may be granted or taken o!, 
by the jufl:ices of -gaol-delivery, alth~ their feffiollS be adjoumod or 
finifued, and this by reafon of common ufage. Dy. 205. II. 

Ut Ex necejJitate legis, which -is in cafe of pregnancy (t), [4 13 
where il woman i convia of felony or treafQn, Co. P. C. 17, Eta 
P. C. Lih. 1II. cap. uft. . 

1. Enfeinturt is no ground to flay judgment, and therefore if a 
woman conviCl be afk.ed what fhe can fay why judgment lhould DOt 

be given, tlljei7zture is no caufe of fray; but when judgment i. givea. 
lhe ought again to be demanded why execution ihould not be made, 
and there lbe In<ly allege mjeillture in retardaliDnem t~ttlltiQ"is. 22 

.AJliz. 1'. Coron. 180. 
z. Enfiinture is no caufe to flay execution, unleel fbe be tllJi;1II 

with a quick child, or which i. all of one intendment, 'if ihe be pici 
with child. 22 iI..IJiz. '71. Cor01l. 180. 

3. When this is objeaed in delay 1)( execution, it ought to be iIa
quil'ed of by a jure of twelve rJifcreel women, and their verdiCl is lID 
be recorded, and according as they give it the execution i. to proceed 
or flay. Ibid. ' • 

4. This privilege is to be allowd but once, for if lhc be a (ecoad 

' time with child, ihe Ihall not therc~ delay execution, but the poJcr 

(.) Thua it was by the civill.w. Dir. I. 3;' ",iJ.8r.lI. M c.n. . ..p. !S. ~ II. 
I-iJ. XLYIII. tit: 19. J. ,..;, 1. 3. aDd F[lItJ Lj~. L &.,. a', \ .• " ... I." J., 
tlW by tbe lawl or JI"~ &be cGAcI-- ,. JiS. 
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fhalI be punilbcd for not looking better to her. 12 AJliz. 11. CIJrD'z. 

168. 23 Ajiz. 2. CDron. 188. 

If fhe be pri'lli",!nt "fje'mt and bot iuick with child, and only fo 
found by the jury 9f women, that is no caufe of refpiteGj but 1 have 
rarely found but the compaffion of their (ex i ge. e to them in their 
yenfiB:. if there be any colour to fupport a fparing verdiCt. 

fi. This reprieve is or ought to be a tn~tteT of record, and there.. 
£()J'e I have al~ys taken it, that ,altho the be delivered bt:forc the 
dext fefii6ns; iet the fuerilF ought ,hot to make execution a rer her 
c!tlivery, fieither ought the judge ttl give fuc:h direaion upon he re
prieve gr~nted, but at the next feftiotl the womafi mun: again be tall. 

ed to thew what ibe can fay why execution ihould nOt n'Ow 
(",14] be made, and the is to be heatd 1'1 Affiz. n. CIJrIJ". 168. 

lintifM 41 barre, for it may be the tempus TtZ}iitmmn for her delivery 
finte the laO:: reffions is nOt yet paft, and the muO:: ftay till thl:n, or it 
tuy bt {he bath tinct had the kUlg'S p~rdon, which. the Ihetlff· ~an
.- allow nor jfidge of, 

AIlCl therefo~ the books tell us, . that after hel': delivery {he was 
btought to the bar,again to {hew what the could fay wb execution 
fuOlUd nbt be tna-de ~ this bringing tb the bar mull: needs 'be at . a 
fecond or fol1bwmg fefiions. 12.;1f1iz. 11. ClJrD1l. 168. 22 E. 3. 

Ct¥(J'II. 25~ 
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N. B. In the follqwin~ Table, where there are no num.ricalletters, 
th pages referred to ' are in the Ilril Par~ and fo are the pafe, 
which precede thefe letter. , ii; but the pas 5, the numbers of wluch 
leome aft.er thefe letters in the Table, are In the fccond Pa{t. 

10 the firn ParI (througfot mifiake) after page I +«5 follows a repetition. 
o[ the pages H9*, 144*, )'.0*, 146", wbi('h are difiinguifbed bl 
afterifms both in the book at large, and in the Table; Co in the fe ond 
earl aft r page 1!l6 enlues an iteration of page a9*, and of the (ue
c filve numbers to 157 exclufive, which iteration or repililion is .1[0 
poiuted out by afterifms, as well in the Table, as in the ·book. 

abatement. 

APPEALS, for what can[es a
. bated. ii. Page 149, 150 

Pri/oner mifnamed, or havin~ a 
falfc addition pleads to indiCt-
ment, or 8cfwers to it on his ar
raignment, is cfiopped from tak
ing advantage of mijiJOmer or flll
fity of addition. ii. )75, 176 

lIfijnQ",t" in civil aaion, not err r . 
ii. 175 

Where pri[o'ler will ke advan. 
tage of .ifnomer, how fpecial 
entry to be, ii. 175,237 

Mifnaming firname in ~peal, c811fe 
of abatement j cOlflra of india
meot, lame" flUt!re. U. 175. 176 

1,Iifnomer of chrifiian name in apo: 
peal or other aalon at fuit Of 
party, good plea- lie 237, 238 

Whethef mifoomer of chriltian nllmo 
in indiament be a go()d plea. 
" ii. Page 176, 2'J8 

Safea to nllow plea of mijllomer 
both as to chri1lian nnd firnllme, 
and if grand-jury not difchar,ed, 
indichuent may be amended b1 
them, and return d according 
to true name fet forth in plea. 

ii. 176,237,2311 
Expofition on 1 H. 5. of addition •• 

. ii. 176, 177 
If party inditll!d have 00 addition 

or a falfe ()nc!, he may ex~pt 
to fonner, and plead to laUer. 

ii. 1'76 
Outlawry on fuch duliClmeot, er-

roneous. ib. 
What good addition's o£ degrees or 

JIlyftericI, or .ot. ii. 17 if 171 

Addition 
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Addition to be to fubfiantive name, 
not only to alias JiB. ii. Pagl 171 

It refers to lall antecedent. ib. 
Spinaer applicable to mall or wo-

man, but yeoman not. ib. 
Sin~le woman a good addition. ib. 
IndIctment againfi peer good with-

out addition. . ib. 

3t.nn(t~n. . Vide 3batemmt. 

3lJjoummmt. Vid~ CDm'1miGl 
riDn. ([aurt. 

" • 
li-otnirattp. 

Several indiCied for one o_ffence, What fhall be faid fea or ' fait 
lIIifnomer. &c. of one quafheth water. ' Page 4-24-
indiCtment only againfi him, and Admiral at common law bad con-
reR put to allfwer, and fo in ufance of 'capital crimes corn-
trefpafs. ' ib. mitted on the fea. 500 

If.in appeal or indiCtment mifnomer In capitals be had three forts of 
of hrname is pleaded; replica- juriJaiCtions. ii. 12 
tion, que conus per unc nofinc & Of the primitive jurifdiClion of the 
Ja lltre, good; but in appeal or . adnmalty. ib. 
aCtion, if mifnomc,' pleaded of They rroceed by maritiJnc- laws ; 
chrifiian name, platntiff muf!: ' tIll! by proofs. ib. 
t ake i{fue, and cannot reply in A capital fentence wrought no cor
that manner. Ii. 238 ruption of blood. . .ib. 

:In all cafes of mifno"ltr prifonerto Might hold their.feillon any where 
plead over to felony . ib. on land. ii. 12, 116 

Plea of mifnomtr~ or falfe addition In creeks, &c_ infra corpus tom. 
tried /Jy Jilme inqu.eft, that paffas they hud jurifdiCtion at-common 
on prilooeJ:, aud not.in fOreign law. ii:. I!> 
county_ ii. ~38 General commiillons of f"r and 

-'If fJeas in abatement by matter lumi"er infra co",. extended n9t 
o record ii. 239 to mifdemeanors on fen -coalti. 

One indiCted of fame murder 011 fave in creeks, f!jc. ;,,{,.a lorpus 
two indiCtments, is arraigned on com. ii. 16, J? 
inditlment laf!: taken; fecond Expofition on I!> R. 2. giving ad-
fliall not ab;lle, but ufually for- miraJ jurifdjCiion in any river 
mer qua{hed by judgment. ib. or creek within body of county. 

How peer indi ed by a common ii. ib. 
name may plead miJ;'Mltr; title It extends only to death of II man 
part of his name; but Oft plea an.d maihem. ib . 

• pleaded mull thew fortb writ' B. R. and general commillioners of 
teftifying it; plea triable by re- f!.J,r and fermin(,' have a coneur-
cord. ' ii. 2 ·10 rent jurifdiCtion. ii. ib. ) 8 

~brttat'.8'. Vide 9I8urDer, 10rin" 
cipal anll 3mfl'arp, ,2ltatutr.8' 
~n smeral. ;itrrafon, &c. 

3bjuration. 

Coroner of county, af well as of 
admirillty mal ihquire of fueh.. 
deaths happcl'lIng in great rivers, 
viz. arms of the tea flowing and 
refiowing beneatb lirn bridges. 

ib. 
What rivers this ali extends to. 

ii. 16 
Extends to deaths happening in 

~reat filips, not fmall veffels. jb. 
"ccdli1rp. Vide ~rinciJlllt anti ThiS jllrifdJdion being annexed to 

~CC£ararp. the admiralty, they may proceed 

Taken awaJ. • 605. 
V u!e lltdiSion. 

ii.68 

3cquittat. Vide lutlgtnmt. 
.trag. ~'D,a:. 

by marine law, tho before 28 
H .• 8. they proceed by commif-

. tion 



, CONT AlNED IN THE TWO PARTS. 

'fion und,ei great feal, and' by in
quitition ii. p(lge 15 

Expofition on 28 H. 8. of proceed
in treafons and felonies done on 
the fca. " ii. 15, 17 

One rilricketl on fea dies on Ihpre 
after the reflux, admiral by thi~ 
aabath no jurifdiClion. ii. 17, ~o 

Of the commiili.on direeled hy this 
ael. ii. 17 

Proceedings thereon by the courfe 
of the common law. ib. 

Accemuy difpunithable by this flO, 
but how other wife punilhable. 

ii. 17, 18 
In all crimes within it, clcf&Y al

lowed, fave in treafon, parllcy. 
and murder. ii . 17 

A mute iball have peine , f~rt & 
' dure. ib. 

Whether attainder thereon works 
corruption of blood, and how in
diClment to be' for that purpofe. 

, 355. ~i. 18 
If formerly a moral ftroke had 

been given on the lea, and party 
had dieq within body of county, 
ncither admiral nor common lllW 
bad jurifdiClion. 426. ii. 19 

to 21, 162 
A robbery at fea, goods brought 

to land infr(l corpus (om. not tri
able at common law. ii. 18 

Treafon or felony at fea, not tri
ahle at common law. but on this 
all. ib. 

To commiffions on this all is ge
nerally added a cllmrnil60n of 
peace, oyt" and uI'milltr, aDd 

, /:aoJ.deJhJtl:v. ii. 18,] 9, 20 
Th .:relore Seilion ought to be infra 

(~m. ii. 19 
Vide l0irac!'. 

3ffrap. 
Second blow make~ the ~ffray. 456 

V ide ~rrr1t.8'. 

3!illing anll ~(fiajng. Vide In
Diament. ~url)er, . r:.nc'pal 
ann 3/-ccl'flarp. .-tatutfS In 
£meral, &c. 

• 

~1ifR. 

Where aliens guilty of treafon, 
where not. Page !l9, GO, ~ to 96 

How mercha"t illien lnrmy /ball be 
. ufed. , 60, 93, , ... 
If alieD~ renounce ling" protec-

'ion, not to be dealt with aR fub
jeels. 60, 9!1, 94-

Sometimes aliell ,,,,mies conlhaind 
. to pive fecurity, fJu~d ft 6t1l, gt

ra1lt trga ""l,m. &c. at otber 
times to fwear fealty to the linK_ 

o 60, 93 
' Their Debts and goods confifoatc. 

95 
What a good plea in bar to debt 

brought by alien enemy primJ 
fad,,; what a good replication 
to avoid it. ib. 

How ling may authorize alien 
enemies to fue ,for their debts 
htrt. ' , if? 

A fubjeti of an hollile prince is 
prefumed to adhere to him; he 
Ihall be ranfomed, ll,nd his goods 

, hUt confifcat . 164, 165 
Where fiatute fpeaking offubjefu 

extends to aliens here. 5401,5402 
How alien inditied and tried. 
Vide l)allenge, lurp anD rriat. 
Vide aliligr:mce. Jl.mb3aaOOr.f. 

;l;rea(on. 

31Ufgrance. 
Divided and fubivided. 62 
Oaths ofulligeance by common l~ 

and fiatutc. ib. 
Auticnt oath how comprehenfive; 

wJ.cre and by whom to be taken. 
63, (i4, (is 

AIIigcance, or fidl'lilaJ regia, due 
only to II fovcrei~n. 601-, 65 

Double kind of hge fealty, a. 
where one prince is Cubordinate 
to another, and yet hath /"",,,,,, 
impel'ia over his liabjeCls. 65 

Exemplified fcom hillory. ~5 to 
6 , 71l, '1S 

lollanee of rex law' & ,'ex fili.,. 
(fupreme allageanee being re
lerved to the father,) and of a 
ling fubordmlllc to both. tiS, 

66,.06"1 
Ollth. 



A TABLE OF THE PR.INCIPAL MATTERS . 
Oath apflicable to king's perfon, 

as ww as crown. Page 61-
Salva fid, f.!j ligeaft' id dDmitli r(£iJ, 

ill all oaths Qffealty, as well u 
profctIion of homage to <I fubor
dinate lord~ Qmi.ffion punifuable. 

67, ji8 
Ought not to be two co-ordinale, 

abrolute alligeances tq feversl 
independent princes. 68 

Divers before lofs of NOI'mtlft~ly, ad 
/it/em ,.egis Ang·Ji4! f.!j Fran.cif6; 
how they ordered their homages 
and fealties. 68, .69 

Pifficulties thence arifing-. ib . 
liom~et its d,ivijiop, !\nd in what 

homagium ligeum differs from al
ligeance, and by whom to be 
performed, and when. 71, 72 

Wherein that agrees with and dif. 
&rs fro", homagiumfeutiale. 72 

rnixt homages, partly lige, 
partly IJot. 72, 73 

Infiance of mhd homage, when a 
f~vereign prince hath a va!falage 
or 1;I?~effion in .3notber p,rince'.s 
dODuruOns, . 73, 7 t,. 71) 

J(mbaC(allor. 
If a fubjea ~orn, tho be nevet 

took oath of alligeance, become 
a fworn fubjea to a foreign 
prince, and is fent hither as his 
minifier, and confpire againlt 
ling's life, treafon. . 96 

\Vhetber a foreigner being agent 
of a foreign pril1ce, either in 
amity or enmity, come o\'er 
with or without kin,g's fafe con
duB, and here confl>ire againft 
ji-l's life, or to Taile rebellion 
Or war, ought to be treated as 
traitor or enemy. 96 

Whether punifuable as ~ enemy 
tOr inconrummate attempts. 97 

• 98,99 
The prince to whom fot the pro. 

.JH:I" judge. 98 
F. rape, f.!jc. in\iaable in ordi. 

Dary courfe. 99 
Wlaeiher m"itts -Itg.'; have fame 

pr&vlle,. as ambail'.cior. 100 

~truntm1tnt. 

Clerk of afJife forgets to enter ad· 
journmont of co~ of gOD/
delivery ; record 'hot amend 
able. Pagt 494-

8 R-6. gives liberal power to juf-
tices to amend records. 649 

Where caption of intiiament re
turned is fa ulty in form, it is 
fame term amendable by clerk 
of aGife or peace, but not in 
another term. ii. ) 68 

In anothe( term d erk, that re
turns it, (hall be fined J or hi s 
informal ret rn. . ib . 

llmmementS. 
A man drowned in a pit, coroner 

may charge viU to fiop it, and if 
. not done before next gaol-deli-
very, v'ill amer~ed. 424 

ViII amerce-a for burlin.~ body be-
fore coroner fent lor. ib. 

One !lain in the day in a town 
wailea or not, town amerced; 
if infuiicient, hundred; and in 
default, county; fo upon an 
efeape. 448, 603. ii. 73 

So if out of any viii, hundred~ and 
in their default, county ameJ'Coed . 

448. u . 73 
Murd,.um, what fort of amerce

ment; how far talen away by 
fial. 425, 44-7, 448. 

Not impofed in cafes of death p(r 
infortunium. ii .• 73 

. Latrodn'ium, wha~ 425 
A man killecJ either in day or n1ght, 

and offender committed. to (!on
ftable or viii, uran efcape vil!. 
where Wty l1ain, or offender 
taken, fineable: 4-48 

Felon in bringing to gaol efcape!, 
is killed in purfujt, yet town 
amerced. I 489, 490, 602 

A man flam within prcciiJa of the 
viU before day. light gWle, of· 
fender efcapes, \rill amerced.; 
otherwife, if flain in the nigbt, 
except toWll be walled, and then 
in either cafe it ihall be aD,er· 

ced j 



CONTAINED IN THE TWO PARTS; 

ced; becaufe gates ought to .be 
fhut from fun-fet till fun-rifing. 

Page 448, 604. ii. 73 
Amercements on country for e

fcapes of felons, by whom to be 
fet. ' 600, 603 

ViII amerced, if fclon efcape from 
private perf on without default. 

bOl 
If felon in carrying to execution 

efcape, viII not amerced. 602 
If viII commit a felon to four men 

to convey to gaol, who fuffer 
an efcape, vill amerced. 605 

If a {hanger prevents arrefi, where-
by felon efcapes, viII amerced. 

606 
Negligent efcape prefentable in a 

leet, but they cannot fet a com
mon fine or amercement there. 

603 
Amercement called ejcapium takes 

place in ~afes«)f death pe,' in/or
trmium. ii. 73 

Felon taken by townllJip, an.d de
livered to fheriff, t<1,·. efcapes, 
townlllip not chargeable, but 
fheriff, &c. ib. 

~ut if in guard of confiable, who 
is bringing him to gaol, he e
fcapes; tho gaoler refufed to 
take him, viii chargeable; nay, 
tho he be lIain, becaufe he re
n fled. ib. 

Vill amerceable only in cafe of 
death of a man; but in other 
felonies, as theft, tho thief not 
takeI;l, no amercement or other 
penalty at common law, but ~y 
fiat. of Winton. ii. 73, 74 

But if they had a felon in their cuf
lody, or in cufiody ofa cOQfiablc, 
and he efcapes, viII had been a
merceabI~, and fo of the hun
dred. ii. 7.4 

In cafe of manflaughter, where the 
duenna was antiently amer e
able, where viIi. ib. 

If any of the family of clergymen, 
noblemen, or knights antiently 
committed a murder, &c. and 
lied, his mafiel' was amerceaple. 

ib. 

·Yolo. II • • 

How one prefent that takes not 
offender, is punilhable. if. 

Page '75,76 
Where three amercements for one 

efcape. ii. '75 
Townlbip am~rced for efcape, tho 

felon never a~ually taken. ii. 93 
, . 

~po(fac!,. Vide 1ItdiSlion. 

lipprabr. 
In treafon long difufed; appeals of 

treafon ill parliament wllOlly ta
ken away by Hat. 349. ii. J 50 

Year and day for bringing appeal 
of murder, how computed. 427 

Whether jury may find guilty of 
manflaughter one appealed of 
murder. 449, 450 

In appeals, jufiices of nifi p"iul 
may inqujre of abettors, and 
give judgement, and jf plaintiff 
nonfuit, arraign prifoner aUing's 
fuil. ii. 41, * 149 ' 

May ,Uow clergy to a conviCt of 
manllaughter on appeal. ii.41. 

*149 
If appellant die or releafe, tho 

appellee be indiCted alfo, yet Oil 

nonfuit of plaintiff, proceedinJ 
for king (hall )lot be on india-

, ment, bnt appeal. ii. *149 
What caufes of abutcment of ap-

peal. ii. 149, ) ~o 
Where party firicken in one COUll

ty dies in another, appeal in 
either. ii. 163 · 

In appeal of death by writ, per
fon killed is certain, but an ap
peal of robbery writ general, 
and it appears not ~hat ~oods 
are till declaration. il. 221 

At/teI/.its convifi allti clergy had a 
good bar to indiCtment or ap
peal for fame crime. ii. 251 

And fo, if cle~gy prayed, and court 
will advife l..,OD il., tho clergy 
not aCtually allowed. ib. 

For fieas 10 appeal. Vide 10fta. 
If appellee ftand mute, judgment 

of peine for, f:I afire lhaU ~o 
given. ii.511 

Vide~e. 
Bb F,,· 
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For re/litution in apptal~ if roObery. 
ViQe laetlitutlOn. 

For appeal of ,·ape. Vide 3l{1l~. 
Por p011)er of coroners in lakillg "p. 

peals. Vide oronrnJ'. 
For ,roceJi in appeal; Vide ~t'o~ 

cef.6. 
Wher~ c/I!rgy oujleJ ill appeal, or n~t. 

Vide ft ergv. 
For appeal OJ approvtr. Vide Jlp" 

,JltoUfr. 
For arrpignment on appeal. Vjde 

Jeqlligmllent. 

lLpl'1'obrr • 
Coroner has power to take hi s ac-

o cu(ation. \ ii. Page 67, 2:27 
Approv.ement defcribcd. ii.67 
In difcretion of court to admit him 

"to approve or nQt. ii . 226 
Admitting approver long difuted. 

ib4 
Of what offenfe-s approvement may 

be. ii.227 
In what fuits. ii . 228 
W ,hen one /haIl become approver. 

• , ii. 2~8, 229 
Before whom he may become fuch. 

ii.229 
Of the manner of approvement 

and allowance of it. ib. 
What duty of court on party's 

confeffing felony and praying a 
co oner. . ~i. 229, 230 

What procets on appeal by ap-

f tover. . ii. 230, 231 
o r proceedings on appeal after 
~pearance of appellee. ii. 

232,233 

lLrraignmmt. 
Definition and \TariOlls etymologies 

of the word. 344. ii. 21~ to 
, ' 219 

A re(c\ler of a traitor, "Or one fUI
fermg a wilfut efcape, or re
eeh' r Qf a tl(altor, /hall no~ be 
arraigned tiH .principal onv,ia. 

237, 2'8~!J 1, 598. ii.224-
None to he attaint of tre8fon with

out arraignment, except out
Jawed, c. SH, :H1 to 350 

If indiCtment of murder charge 
one a~ pr.incipal in nrft degree, 
another as prefent and afiifiill~ 
if principal in firll degree nei
ther appear nor b. outlawed, 
principal in fecond degret ar
raign ed. Page 43'7. ii. 223 

Felons arraigned 011 the mainollv,-e 
at kin{s fUit. J 5G, 3 ,~ 8 

But {uch arraig ment wholly ou ll-
ed b{ fiatutC$. ii. 149* 

Appea brought at party's fui, 
and pla in tiff nonfuit on that ap
I? 'al, offender arl'aigned aUi IIg' J 

{\lit thereon, and fo if apr Uant 
die or releaf.!, and tho he be 
indiaed as ',vell as appealed, 
ye t on nonfui t of plain tiff, pro
ceeding for the king /hall be 011 

appeal only. ii . J 49*, 2n 
But it mull be where .plainti!r hath 

declared on appeal by wril, or 
hath formed hiS appeal by bill. 

ii. 149 <t 
Where defenda'nt /hall b-:: arraigR'

ed 011 appeal, where not. ii. 
149*, 150*, 2'2 1 

Where aptJeal bad, defendant may 
be arraIgned on illdia01t:'nt, if 
any, before the court. ii . J 50* 

Ifnone, court may bind him O\' cr 

to another feffions, and in mean 
time to be of good beha iour . 

iQ. 
In civil aaion de uxore ""pttt t um 

bonis vir;, if defendant was con· 
viCted, it antiently ferv ed for in
diClment. ib. 

So in Ij>ecial verdia in trefpar~ for 
taking go.ods in B. R. if it wa" 
found that defendant took them 
felonioufly; antit"nlly this ferved 
for indiament. ii. 150*,1 5 1* 

And To if on a jufiifi tion in flan 
der for calling a man thief, ver
dia be for defendant, and thi~ be 
in B. R. and for felony in f:Jme 
county where court tits, or if 
before jufiices of affize, having 
~lfo a commiffion of gaol-deli 
verY, pl<l.intiff /hall be fotth: 
with arraigned on thi~ vordiCl . 

. ii.151-

IBn 



C~NTAINEP IN THE TWO PARTS • 

.But return of reCcue of felon, Qr raign prifone; on both, (10 at 
breach of prifon, not fufficient they be put on fame inqllefi to 
to arraign party upon. ib. be tried), and to indorfe ac· 

In treafon or felony offender muil: quittal or attainder on both pr ... 
appear'in perfon. ii. 216 fentm~nt~i jury to be direCled 

Qf what parts arraignment of a to acquit him on both, if ac· 
prifoner confifts. ii. 218, ~19 • quitted on onll, and e cotlvelfo. 

If pri foner hath any matter to ii. 222, 2Sli» 
plead, either in ;lbateroent or "elon may be arraigned o£ breach 
bar, then he pleads without im- of priloll before com,ja of firit 
mediate anfwering to the fclo- felony; con/ra of e[cape ?r ref-
ny; but in fome cafes ji t ,.071e Clli. ll. 2240 
l1e .foit, then to the felony, not Yet if A. be acquitted of princi-
~uilty. ii.219 pal felony, he may plead that 

Prifoner to be brought to bar acquittal in bar to mdiClment 
without irons, unleh danger of for breach of priCon. 611, 612. 
efcape. ib. ii. 2240 

But ufually brought to bar in vi,,- Where bne brought in on exigent 
t:uli; for fear of efcape; but {hall be arraigned de tlOVO, ii. 
ilands at bar unbound, tilLju~g- ~2', 22 
ment. lb. If any exception taken by way of 

III JD urder antientl y court forebore abatement, C'ounfelfuall be ~{-
to arraign priloner 011 indiCt. figncd. ii. 236 .. 
Dlent, tiJl ye~r and day pall, Pri[oner (houId not formerly in 
whether pendmg appeal, or not. any cafe have had a copy, but 

ii. 220, 24~ only oyer of indiCtment ib. 
But now by fiatute juftices {ball If exceptions to indiament appear 

try him ~n indiCtment of mur- material, court can ql,la{b it, 
der, &t:. tho within year, and and direCt new bill to be fent to 
if acquitted, he {ball not be grand jury, wherein the faults 
difcharged; but at dilcretion of may be amended, and prifoner 
jullices ~ontinu~d in cufiody; or arraignftd de novo. ii. 237 
on bail, tiJl year and day pall. One indiCted on tWI"I indiCtments i 

ii. 220, 249, Q50 one for murder, other Oil 1 JQ~. 
Where an inquifition before coro- of il:abbing; he ihilll be arraign. 

ncr is returned, and there i s al- ed on both. 468. ii. 239,"'24<0 
fo an ingiCtment for [lime of- If .on fpecial verdi a finding a I fe-
fenre, on which beft to arrajgn lony, conrt erroneol,llly aqjudge 
prifoner; and where there it none, and that judgment De 
ought to be a a./fot procrjfos on reverfi, whether party fuall be 
coroner's inquefi. ii. 221,222 execllted or !lrr~igllcd tie nov •• 

In cafe of appeal. and indiCtmenl ii. 2,n 
for fame offence, where there Jufiices would rarely arraign pri-
ought to be a C~I procelfiJJ n foner on indiCtment, efpedally 
indi61ment. ii. 221 for murder, within year altar 

If inditlment be of man/lal!ghter, death, in favour of app:al, Ull-
and coron~r's ioquefi of murder" leCs appellllllt an infant, or ev~. 
beft to auaign ofhighef( offen,ce, dence very pregnant. ii. 249 
and fpare the other. ii. ~22 A. attaint of felony by outlawry; 

If both of urdeT, ,but one inCuf· , ouQawry reverled, he IhAll be 
'dent, then to arrai~!l on ·good put 1;0 anfw!!r fame £eloDl' ii. 
one. u .222,239 251 

If bothgoocl, and J'etW1lP<i ipto One ~y coron '. inqoeft "1JI',IlIP 
~1l1t Jame remons, be1t ~o.ar.. have killed II. thief ~~ to 

B b 2 . I';' 
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rob, &c. !ball not he arraigned 
qn that indiCtmen t, but difmiflcd 
wilhout anv judgment. ii. 395 

Jufiices of nfl./e cannot arraign at 
K.'s fuit on nonfuit before them . 
on appeal, but this doneinB.R. 
on return of poJiea. ii. Page 404 

How a madman./houltl be treated 011 

his a'Toignmcnl. Vide ll)eot. 
For Ofraignmcnt of acceJlnry. Vide 

~rinC1.pat anD Jl.ccufaq'. "-

Jlmfl. 
Who purfues not a felon i fineabl e. 

448, 44-9, .484, 593 ii. 75, 76 
On cap. ar! fal iifaciendu1n, doors 

cannot be broke open; but on 
an halm'e fa cias pojfejJionem, they 
may. 458 

Officer entering by outward door 
open, may break open inward 
doors. ib. 

If warrant not flriCtly la*ful, yet 
if matter within jllftice'~ jurif
diCtion, and warrant 'Under his 
Jeal, officer not to difpute vali
dity. 460 

Jufiices warrant wherc void, and 
officer fubj eCt to falfe imprifon
ment. 577 

Where matters being w ithin juf
tice's jurifdiCtion, offic r ex
cufed. ib. 

War.rant flot cxpreffing certainty 
of crime, irregular, and officer 
cannot break open doors. 577. 

. 5 4-
One taken on fuch, how to be dif-

charged. ~78 
If refeued or wilfully let go, fuch 

cfcap or ref cue not felony ~ ib. 
Such warrant erroneous, not "oid ; 

it excufeth in falre imprifolJ
ment, real crimc b iug felony, 
or crime within juHices cogni
zance. ib. 

G neral warrant t take all fuf
fp Cted void j falfe imprifon
lnent lies for one taken there
on; Clntra of rule in B. R. of 
fame import. 5 0 5 6, 587. 

ji. 105,112 
]ufiices may iffue warrant for trell

fon, examine and commit. 580 

IPAL :IAT1'ERS-

Where jullice of fiJteign counly 
may ilft:e his warrant agajufi a 
fdun, and cOInmit. Page 5 0 

'Warrant ilfued by juftice of proper 
('ounty to take II felon, he be
fore a TTeft /lies into foreign COUII

ty, and Is purfucd an d taken, 
hc mull be carried befoTe juflice 
of fo reign tounty j but if taken 
in proper counly, he elcape into 
the foreign, he may be brought 
before juftice of either. 58 1. 

ii. 9 '~. 115 
Conflable hath fame protet1i oll on 

purfuit and arre{/: in foreign 
countj, as proper, whether he 
hath a warrant or nol. I ii. 9+ 

Warrant, to whora direCted. 511 I. 
ii. 110. 

May he direCted to a pril'a te man, 
but he not compell ibl (0 ' e
('ute it. • Sill. ii. 110 

Officer refufillg or neglcc1 ing may 
be inrli :1ed.· 53 1 

Conllablc cannot fubflitutc. tb. 
ConfiabLe not bound to execute 

warr:lnt out of his d iftria, yet 
falluilJ'l ·olet. 582. ii. J 10 

Btfore whom warrant returnable; 
difference, where retUi nable 
generally, and where before 
juflice who made it ; not in e
leaion of party to go before 
whom he pJeafes. 5 '2. ii . l IZ 

On warrant for ClIrety of peace, or 
good behaviour, or againfi one 
that hath dangeroufly wounded 
another, bufinefs declared, ~lId 
Jlrifoner dem anded. door may 
be broke open. 4=59, 5 2. ii. 

94,95, 117 
If officer hath once laid hands on 

prifoner, he may break open out
ward doors to take him . 459 

Jf warrant direc ed to five bailiffs 
two or three may xecute it. ib. 

Sh riff or bailiff, on' cop. utlega
tum, (Op. prD fine, or other pro
eef. for ling, may break op Ii 

lioors, if not opened on d -
mand. 459 

Where officer mull!bew his war
nnt, or 110t. 458, 462, 5 :1. 

ii. 92, ] 16 
A pri-
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.A private man mufl !hew his'ar- trefpaffer to the own~r, if felon, 
rant, or lignify contents. P .~ e not there. ii. 117 

459 Jufiices of ~er and tet'mirvr m y 
What fufficient notice of a man' jifLle a commi(hon to t lie one 

being-a conllable, [;ie. 460 to indiCtea before lhem, wher by 
464 doors may be broke op n, but 

J ufiiee of peace mn)' grant a war- commiffion mull be !hewn if d -
rant on probable fu(picion, and· manded. ii. Page lOG 
doors may be broke open by Confiable, on his watch may break 
him to whom direCled. 579, open doors to k ep the pace. 

580, 5i3 or in cafe of dirorderly drink-
For what end conflable, or any ing, or noire in a J oufe at un-

otlier, during affray, may break feafonable hOllrs ii. 94,9$ 
open doon, unlcfs one danger- Conltable ex officio m y arrell one, 
oufly wounded or killed. 589, th:!t has broke th~ peace in his 

ii. 95 view, and keep h(m in his houfe 
Of what offenfes cont1able having or Ilocks. 5 7 

received information, or any Whcre one is dangerol1l1y hurt, 
private man, without a warrant confiable may imprifon on com· 
may arrell, and break open mon fame, or report of anoth r. 
clours on refufal to open them, ill. 
or dclivet up party. 539 Whether on an affray oul of view, 

V\' here law makes a private man he can arren without warrant. 
an officer, .and he may arrell a ib. 
felon, and in order thereto Where private man mny Arr ~ 
break open doors. 588. ii .76, without w:lrrant, whether fe-

77, 92, 'l02, 203 lOllY done ill fame ounty, or 
'Where confi able ex Dfficio may not. 537 , 538. ii. 76 

break open doors to take felon. A. dangeroufly woullds B. C. be-
ii. 90, 92, 202, 203 ing pre~ nt may impl'i{on A. till 

Where confiable all Ime olld cry brought before jufiice, or de-
may break open doors, or nut. li vered to confialJlc. 55 . ii. 77 

ii. 102, 103 Felony olllmitted, a private man 
~'hat previous to breaking ope ll mll)' arn·n all probabl calle 

doors. ii. 103 of fufpicion. 558, 595. ii. 
Difference between private man 's 7H, 1 

and connable's aerelling on fuf- 'What are probable caufes. 588. 
picion. ii. 92 ii. '

On exco1llm1lnieotD (opiet1dD doors How and in what time private 
cannot be brok open. ii. 11 Q man to difmif: him~ If of offen-

1fJl1fiiees ilfue a warrant to take a der. 589. ii. 77, 8t 
felon, who is in jl1fiice's houfe, Mofi ufua) and fafo to bring him 
officer aaer demand, [;ie. may before a jllitice, or if lnllt 'n· 
break I)p n til door; and fo for not be done in time, to call con· 
fufpicion offeJon)'. ii . 11/), 117 fiabJe to one's af lfiance. 590. 

\Vhere Ibe riff on CIvil proce{s may ii. 76,77 
break open the hOll e of an- Whether private man Clin Taife 
oth r than the party againfi power\o take or detain a felon , 
whom procefs is. ii. 117 601. ii."I6 

Judge of B, R. ma ore /(11111 com- Prevention of arrena, a mJfdc a-
maud a tipfia to arrefi, without nor, not felony. 606 

xpreffing the caufe ii. 5 6 Of perfons that may arrea. ii. 72 
Officer or private 'llan breaking Whd required to maintain a ju(-

open a houfe to take a felon, a tifi alioll of imprifonlflcnt, on 
B b 3 fuf .. 



A 'Il :BU: OF THE PR!NCIP AL MATTmS ' . 
fu(piciob, and how officers and 
private men are to juUlfy in (uch 
'cafes. , ii. Pagt 78, 79, 80, 91 

No felony, no ground of fufpicio!'l. 
, ii. 78 

No felony done, part)' arrefied 
may be inlatged, and efcape dif. 
puniLhable. ii. 78, 79 

But in cafe of a felony, tho party 
~ . arrelled innocent, who lets him 

go not being duly delivered, is 
punithable. ii. 79 

Regularly, party fufpeCting mufi 
arreit. ib. 

What party CufpeCting is to do to 
oblige, confiable to alIifi. ib. 

Jufiice to be acquainted by him 
with whole cafe. ib. 

JUfiification in aid of conltable on 
, felony done, and a fufr.icion, is 

good. Ii , 79, 80 
Sufpicion may be by any; impri. 
, fonment mufi be by confiable. 

ii,80 
tf r;oods of A , be (tolen, and found 

In B.'s cullody, and A. makes 
the cafe appear to the confiable, 
and requires him to bring B. be· 
for~ a jufrice, this is a good jllf. 
tification in A. JallI averment, 
that he fllfpeCted him. ib. 

A felony committed, A, has pro
bable cau[e to fufpeCt B. and 
acquaints C. with the whole 
matter, C. hereupon having pro. 
bable caufe to fufpeCt B. may 
jufiifv by his own fufpicion; 
and (o rna)' one coming in aid of 
A. to arrofi B. ib. 

Oae 'may alJedge twentr caufes of 
lufpiclOn, and it thaI notmake 
his plea double: what makes an 
itfue upon the whole. ii. i 1 

Itprivate man difcharge party fuf. 
,eCted without bringin~ him to , 
Juftice or conftable, it IS an e
fcape, but makes not imprifon
!Dent illegal. " ib. 

fie mull not carry him to gaol of 
any other 'COunty than where 
taxen, unlefs there be no gaol 
in that county. ii. S 1 

Atrell on fufpicion permitted by 
law; DOt c:onunanded. ji . ..&2, 840 

Not fame privilege in ,ali points 
allowed to him, that arrefis on 
fufpicion t as to one arre/ling on 
hue nndcry, or by wa'rrant, or bis 
certain knowledge pf the felony, 

ii. Page 78, 82, 84-
If he, that arrefis on fufpicion, 

( break open doors, it is at his 
peril; if party be a felon, it is 
jufiifiable, otherwife not; but 
he may enter by the doors open 
to arreCt. ii. !:S2 

To prevent murder a private per· 
fon may break open doors. ib. 

But in all arrells mult acquaint 
party with caufe thereof. ib. 

Party not bound to take notice of 
a private man as aut.horifcd to 
orrelt, and may fly from him if 
innocent. ii. 83 

But:s bound to t :Ike not:ce, and 
fubmit to a conliaqle arrefiing 
in t ing's name, or offering 10 to 
do. ib. 

Private man cannot beat innocent 
man arrclled on fufpicion, but 

, only lay his hands gently on 
him. ib. 

A bailiff cannot beat defendant 
before the arrefl, yet after arrelt 
and elcape, a bailiff may jufiify 
beating him. ib. 

Of officers of pllblick jullice vir· 
lute officii impowered by law to 
arrefi felons and perfous fuf. 
peeled of felony, and who they 
are. ii. 85, 86, f!ic. 

How they are protected by law. 
ii.85 

Their aelings 110t arbitrary, but 
neceffary duties; they under 
fevere punulJments for neglect. 

ib. 
N ed no warr,ant to arrefi i'elons, 

and thofe probably fufpe&ed. 
ib. 

All perIons bound to be aiding 
and ailifiin~ to thofe officen 
upon their lummons in pfeferv
jog the peace, and apprehend
ing maleEaCion, efpecially fe
lons. ii.86 

If anrrefufe, how punifhable. 581 
_ii. 86, US 

Afiill. 



~~NT A~ED {~ THE TWO PARTS. 

A1Iifiants under common, protec
tiob of la~v with officers. ii. 

Pa l[l 85 
By fiatute may plead general liffue, 
. and havl! double colls, as 'i ell 

as officers. ib. 
""here a private man may arrclt 

a felon, theCe officers may do it. 
ib. 

"'-hat power jufiices of peace have, 
. quoad arren of felon. ib. 
Juitice feeing a felony, or other 

breach of peace done in his 
prefence, tna y arrefi felon . 5117. 

ii. 86 
So he may by word command any 

one to take him, which is a 
good warrant withollt writi~g. 

, lb. 
But if done in his abfence, then 

mua iffue his wnrrant in writ
ing.. ib. 

If tltere be any riot or breach of 
peace l ike to happen by a tu
mllltuous III cting, f!ic. he may 
command his Cervant or others, 
to prevent it by arrefii ng par
t ies . i i. 86, t!7 

If he hath, either from himfelf or 
by a credible information, know: 
ledge of a felony sione, and 
jufl caure of fLlfpiclon of any 
one, he may himlelf arrcfi and 
commit that perfon. ii. 87 

By fiatute theriff injoined to arreii 
f, Ions, and all perfons required 
to affifi on his rummons. ib. 

Taking felons belongs to fuer itT, 
as eonfervator l)f peace . ib. 

Slzeriff may arrefi one /ufpeCled of 
fclollY. ib. 

Coronel' confen"ator of peace with 
regard to all fe lonies, and can 
command them to be apprehend
ed, tho he can take no ioquili 
tion btl Of death. ' il. 8 

Office of ,.".fIaUe, minifierial and 
original, or primitive, as con
fervator of peace at COll1mOIl 
law. ii. 88, 90 

Ought to execute precept of ju{:. 
tiees, coroners, f!ic. Of in ete-

• fi,!ll.t, /jlle~~e. ib. 

By his ori~ina l power may, for 
breach of peace and fome mi(.. 
demeanors lefs than felony, im
prifon. ' , ii. Page 88, 90 

If one expofe aft infant in the cold 
to dellroy it, or charg patifu, 
conll:able may take him and put 

• him in the flocks. ib. 
If aJfaulted, tho ill his own cafe, 

may imprifc:m party and carry 
him to gaol'. iii. 

But for opprobrious words, or a 
general hindrance of thirn to 
fummon trailled bands to attend 
mayor of L01ld01l on his' p ecept, 
held he could not jl1ftif im
prifOlling, but olll?ht to have 
brought party to a JIlllice. ih. 

W tmay be done by conHable, 
may be done by his deputy; for 
by law he may make a deputy, 
who within 7 Joe . may plead ' 
gen ral itlue. ib. 

If one menace to kill another, on 
~omplaint eonHa bJ c may arrell 
and put him into the fiocks, till 
he can conveniently bring him 
to a jullicet and to avoid prefe t 
danger. ii. 88, 89 

Confiable cannot take furety of 
peace by recognifance, but who
thp.r by bond, and that for alfray 
or mellae of breach of peace in 
his view. ' 1. 89, 90 

If he be informed, that a mall and 
woman are incontin nt og th r, 
he may tuke lI eighbours and ar
refi them, and commit them to 
find fur dies for good ,l)ehavio\ir'; 

ib. 
Wl]etber he may anell one fufpi. _ 

ciouOy refant'flg with women Of 
ill fame to a loufe fufpeC1ed of 
colnmon bawdry, anp whlll a 
~ood juftifi 'ation for him, or 
any in his alIi/ranee to plead. 

. . ' ib. 
May arreR fufpic ious night. walker. 

and men that rid arm d In fours 
or ma;-kets, or clfewhere. ib. 

May execute his offi e on inform
ation and re~uefi of olhers, that 
fufpeCl and char~e offender but 
with fufpicioD. ib; 

13 b " Where 
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oWhere felony done, he may #x vill, then in thore of next. i i. 
ojJi~jQ arre ll: and imprifon, till Page 95, 119 
felon can conveniently be con- If he be of quality or fick, how 
veyed to a juftice or co;amon long, and where cOlillable may, 
laol. ii. Page 89, 90 and ought to keep him . ii. 96, 

All one, whether felony done in 11 9, 120, 122 
fame vill, or in any other ,,:11 Charges of fending malefaCtors to 
or county, if felon be within gaol by common law are to be 
vill, where he is confiable. ib. born by viII, where apprehend-

Is by law injoined to take a fclon, ed ; but by fmtute by prifoner, 
o and, if he negleCts his duty, in- if able; if not, how levied . 

di8able. ii. 91 ii. 96 
Not material, whether he faw fe- Comm.iffion iffuing out of Chanwy 

lony committed, or hath it by to take y: S. and hi s goods, 
complaint and information; in before indiCted, againll: law. 
both cafes bound to take felon. ii. 106 
and fearch for him withilllimits Yet a good jullification in officer. 
of his jurifdiCtion, and to raife ill. 

o lIue and cry. ib. Sheriff at common law might iffue 
If a felony done, .1. fufpeCis B. a warrant, to take a felon before 

011 probable grounds, and ae- indiCtment. ii . 107 
quaint~ conllllble, and requires Coroners by theil' warrants may 
his aid, conll:able may appre- attach mall-{]ayers after inquifi-
l1end B. tho fu(picion arife in A. tion finding them guilty. ib. 
firll:. ib. May alfo make out war.ants a-

But A. ought to be prefent. ib. gainll: perfons prefent, and not 
He ought al(o to inquire and e>l.- guilty; againll: burglars and 

amine circumll:ances and caufes robbers. ib. 
of fufpicion of A. which tho he If warrant be barely for a rr.ifde-

# cannot do on oath, yet fuch in- meanor, officer cannot per(ue 
{ormation may make it confia- party into another county; blJlt 

, ble's fllfpicion. ii. 91,92 in cafe of felony, alrray, or 
\ A felony in faCt mull be done, anll o dangerous wounding, officer may 

conllable mull aver it in his plea, pur(ue himj and raife hue and 
and it is iffuable. ii. 92 cry llpon him into any cOlmty. 

Conll:able, officer known within ii. 115 
viII, prefumed of fufficiency. ib. Jlljiice's warrant fufficient caufe of 

Con~table to do his dut,X, as well fufpicion and purfuit. ib. 
in cafe of probable fufpicion, as One having warrant to arrell: for 
fuStual felony. ii. 93 felony, f!jc. cannot make a war-

On a fudden affray he may put raJ'lt to another as IllS deputy, 
parties in ll:ocks or prifon, till or command another to execute 
their pafiion or intemperance be it in his abfence. ib. 
over. ib. W arrant direCted to a known of-

. If crime committed, for which con. nct!r, enough for hiin to fay, 1 
ftable may arreft, whither he arrej/, &c. ii. 116 
may convey prifoger. ii. 95 Safe {or officer to acquaint party 

Safeft to carry him before a jufiice. with what he arrefieth him for. 
ib. it>. 

Till he can conveniently convey A warrant of a junice may be ex
parties arrefted too a jufiice, or ecuted in aOfianchife. io. 
COllUDon gaol, he may detain If jutlice halh juriflliCiion, tho he 
them in fioCk~. if none ill that ' err in granting his warrant, of-

ficer 
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fieer in executing it exeufable. 
. ii. Page 119 

Yet in fome cafes, -as touching 
ratel for the poor, tho he hath 
jurifdiElion by 43 Eli;z:. officer is 
puniibable for executing war
rant, where none ought to iifue, 
becaufe a cireumfcribed jurif
diCtion. ii . ) 19 

After arreft officer forthwith to 
. bring party to gaol, or to jufiice, 

according to warrant. ib 
When he hatll brought him to jllf

t ice, yet in law he is in cufiody, 
till ei ther jt'lfiiee difeharge or 
bail him, or till he be aCtually 
commitled. ii. 126> 

Fo,- more touching warrantJ. Vide 
l utIice of l0eace. 

iYhere killi1lg peace-office,-;1 murder 
0" manflaughter. Vide ~uroer 
and £l'1an.B'tau\!l1ter. 

Wlure killiug a Ilion, that r¢jllor 
Jlie~ before or aft'er arrejl, ;1 j uf
Jijia6le or not. Vide itlomlClOe. 

Vide CI:ommitment, J}2ue anlJ 
<frp, '3lullification, anlJ ~face 
<Sffiar. 

llrfon. 
Defined. ii. 566 
Felonv at common law; irreple

vifa'ble by fiatllte; antientjud~
rr.ent burning. Ib 

By 8 H. 6. letters of menace were 
treifon. 567 

Not faid in indiCtment domum man-
fionalem, but d01llum. ib 

What iball be faid domul. 567, 568 
Where felony, or not, to burn a 

barn or out-houfe. !;67 
In Northumberland felony by fiatute 

to burn a flack of corn. 568 
Burning houfe of aoother. felony; 

but' if tenant for years burn his 
own with intent to burn ano
ther's, and none but his own is 
burnt, only a mifdemeanor; 
(01ltra, if houfe of another hurnt. 

567, 568 
Setting fire to a houfe without 

burning any part, no felony; 
CO.lra, ifpart burnt, felony by 
common Jaw. 56&, ~~~ 

Mull be a wilful and malicious b 
ing, elfe only trefpafs. Page 36t 
A. intending to burn B.'s houf.:, 

burns C.'s; felony . iIJ 
Where burning a houre, out-houfe 

or barn, iliaU be oull of clergy. 
fir not. 567 10575 

A<.:ceifaries htjor~ oufied by 40 & 5 
P. & M. 572/11 ,575 

Whether attainder by outlawry 
formerly oulled them of c1er.gy • 

5'1$ 
Whether mt:n in orders con via 

hereof /hall have c1ergY4 5'7&0 

llmtult. 

Where one enters on porrefiion of 
another, wherejullifiable, where 
not. 41:15, >WlCi 

Vide . ~omicine, .urlJer llnD 
~an.e1auglJtrr • 

3tremblp. Vjd~ lltiot'. 

lllrent. Vide ~rincipal aM ' 
·~cceaarp. 

lltrife. Vide lulli,e of 3ai!t. 

~aociation. Vide CI:ommiirJOn. 
<1i>aol"lJetiberp, 11Dl'eJ .mil 
~erminer. 

llttainlJer. 
None to be attaint without bemg 

arraigned" ii, 34-4. III 3:>0 
Clergy allowed to one attaint 521 
Whether outlawry is an attainder 

521. ii. 350, 352 

Vide jforfeiture. 

J:utrrfoit.9' acquit, 
conbilt. "~de 
~lea.9'. ~frout. 

laaU. 

attaint or 
U09tnmt, 

ONE bailed i. in eu.fotli4; CI/f

Ir. of one let to mainprize. 
. :125, 620 

How 



A 'fA HE PRI C PAL M~TTERS. 

WJ the fjlveral entr'~s are, and 
of other . differences bet'veen 
~1 aJ)d lJlainprize. ii. 3!J, )24, ' 

Poge 125 
.A~itting bail, wherjl it ought 

Dot, a negligent efoape, but 
bOt pluntary, except by defrgn. 

596, 597 
ail ,antiently taken in no fum 
f;ertain, but Irll"itur ill ballium 
to y. $. which is tbe ufual form 
in all civil actions ii. 125 

Of bail cQrp1l,l /1"0 corpore; now 
rarely ufed; why difufed; only 
fined, if he brought not in prin .. 
cipal at the day ib 

In cIvil actions this bail fom etimes 
in ufe ib 
'"11-11, bail .only a rec.og.nifanc in 
a (urn. certain, for appearallc of 
a felon; principal bound in 
doublethefum . Yidethelorm ib 

What fort and number of fureties 
are required, oot thefe things, 
as well as lhe fum, difcretionary 
in 'him who takes recogn izance j 
therefore fureties may be I:>(a
mined upon oalh. • ib. 

~hat the words ad jfmll/um j uri 
import. ii. 126 

Form 01' the true and regular bai l, 
where party an infant, or in pri. 
fon, and fo abfent j hereupon a 
warrant i{fues under hand and 
feal of the perfon who takes the 
bail, for bis inlargement, called 
lij,eratc. ib 

~eal of ~uilic.e not neceffary; fub-
fcriptron ,(ufficient. . ib 

11£ B{lrty bailed ,by jufiice before 
f.~itn;leDt, or if committed 
a.¥ b!o~ght intoR. R. or fcffions 
to be balled, then himfelf is alfo 
bound ib 

Som times recognizance fimplc, 
- with a ondition added for his 

llpea.ranc , a d fomctimes con
dIllon conta.ined in body of re
cogni:&ance. ib 

'Wh n any is !liled for any mifde
JD anor by B. R. either on re
.turn of tllb«GJ (OJ'PIlJ, or olh r

• iJ;, pe .return Qr c;old ought 
t9 be lirft filed, ud • ""..;1';-

lur marefiallo efltered and then 
bail taken. Page ii. 126, 1'2'1 

All bailed iJt B. R. are Je jafi 0 , or 
ilJr'pofed in law to,pe i71 cuji~di& 
mare/caili. ii. )27 

Snch bail not only a recognizance 
in a fum certain, but alfo real 
bail, and they are his kecptrs, 
and, if cauCe, arc punifilable by 
fine beyond the fum mentioned, 
and may reCeife prifoner, if they 
fear his efcape, or render him in 
their own difchar~e . ii. 126, 127 

Regularly, in all 0ffenfes againfi 
common law or fiatutes, that 
are bel,ow fe/pny, offender bail . 
able, excc t alter judgment, or 
bail pc oulled by fiatute ii. 127 

What ftatutes relate to bailing of-
fenders ii. 1'2'1 

Who anlien tly were principally 
concerned in bailing them. il. 

127, 128, )36 
Who bailable 'by common I",v, or 

not. . ii.) 28\ 129 
Expolition on S E. 1. ii. 121 to U6 
B. R. may bail in any caCe wbatfo

ever, either in treafon or mur
der, but this difcretionary, nat 
dejuI·e. ii. 129, 148 

Whereon bail mlly be taken by 
B. R. viz. on origin~l indict
ment, &c. Ii. 129 

One found guilty of "QIIlicide ), 
difendrnJo, jllHices of gaol.Jeli
'()lry may «ertify it into chance
ry, that he may fue his -pardon 
on courfe, and may bail him till 
next fenions. ib. 

They dn inquiJ;ition before coron r 
6nding ltJe Jucnp:lldo fpecially . 
may bail p~rty till next fefiio,1S to 
proc1,lre [uch pardon. ii. 130 

They milY in the in terval of the 
flllIiol} bail a conviCt of ma~
~aughter having a pt..r41on to 
pi ad, to onother fefhons ' ib. 

~\It if one be conviCt on trial a
~aiDfi opinion of the judge, 
J\ldge can ot bail him to IU(l 

hi~ pardon. ii. 130 
While court advifeth, wheth f 

conviCt wil4in clergy, h is not 
\l;Ul~e. Po 130, 431, 1 ~ 

OUO 
~ 
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One indiCted of murder at a fef- Nor perfQ,ns arrefieJi.for "r/MI .lI. 

fion of gaol-delivery prays his Page ISS. 13" 
trial, but profecutor for king is Nod; r faHifying king's cQin ii. 11-' 
l)ot ready ~ on caufe ihewn, N.or for counterfeiting ,iilf.g's great 
jul!ice of 8aol':~lclivl'ry may bail. or privy feal, , ilt 

ii. P oge 131 N or one excommunicate, unlefa 
One arreiled by ling's p rfonal for lit temporal caufe, and thea 

<:ommand, not bailable on writ (In a prohi8ition ~ranted, b. 
de homille replegiando, yet by B. may not only be balled, butde. 
R. on <:hancery on an habea; livered, or on n appeal, and~ 
co"pus. ib fpecial writ de .aullo"o 4Jmit- . 

Such a mandale under the great tenda, whic/l if not obeyed h, 
fcal, void . ib the ordinary, a fpecjal wnt 

Common writs J1\ 'Ytomine replegi- may iifue for h,$ enl.ugeme 
ando, or de manu~aplione direCted ii. '154-
to tberitf ii . 13 or one imprifon~d for fome open 

Some <:rimes nol bailable for the mifdeed; as if A. dangerouOy 
heinoufnefs, other for the noto· wound B. he may be imprifon-
riety of them ib cd till it be known, wbcther 

Perfom outlawed not bailable hr; party will die or liv • nnd rc-
3 E. 1. i gularly, not bailshl till danger 

If an outlaw of felony be taken on appear to be over ib 
a capias utlt:galum, and plead in Nor prifoner for treijfQn, that 
avoidance of outlawry, or bring toucheth the ~jng. whether .in. 
error to avoid it, B. R.may bail, diaed or not ib 
whether outlawry on appt:al or But all thcfe crimes are bailable 
indictment ii. 13~. 133 , by . R. ib 

If on be indiaed or appealed for Who bailable by iheritfhy 3 E. 1. 
a b.tilablc ofiEmfe, indiamellt or ii. 134-, IS5 
appeal hinders not his bailmept; Perfons indiCted before him of! • 
vlde where not allowed till he ceny, jf of good fame ii. 1St. 
had pleaded to the indi~meu.t Or ,imprifuned for a light fuipi-

11. 133 CIon ib 
If one be indiCted before jufiices Or indieled for petit larceny ib 

of a higher -jurjfdiaion; as be- Or accufed of rec(;!ivjng felons ib 
fore jufiices ~f qJ.,U and urmine'l Or of commandment, force, Qr aid 
he cannot be bailed by ju1lic~_s to felony done ij) 
of p ace ib R gularly in 111 felonies, even 

Pcrlons having abjured for feloh)'" murder, accetrary bajJ bl , ~ill 
not bailable ~ principal att int ii. W 

Taken in the majlf~u'I.Jre not bai BU~ principal once atta' t, and 
able, but that is ~t,"_ded 0 t en accetrary taken, he ihall 
thid himfelf ib ot bo bailallle till he ha/..h plead-

Felons breaking pri.fon, not bail- '~ed 0 indi ment, ut nAcr plea 
able ib p ded he th~1J . ib 

Nor notQriolls thieves j ·berein ODe in4j~d for of[, nCe, ",hole-
common fame may be oppofed fore he ()oI1ght not to Jow iCe or 
againli their bailing, uI\.lelS t.hey Jl)cmber, baillilile, ,all' for ffi .1»-
{hew reafonable evidence to fes againltfl8.s oulling b il ib 
pro~'e their innocence iP One appealed by an approyer bnce 

N or perron approved, excS'pt a - <Ie d, ~aiJable .ib 
prover be de<ul, or hath way If LeJ\9f of ",illl-Ill be 
his appeal, or perfon accufed .one without b iJ or iIW~iW1 
Pe 0 good fame ib 




