mmmjmmmm’ a o
4); and hence it s in all declaration and indiftments
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miﬂtfm to the fecond ; ihe ﬂamre’*ram\ (aflc‘ ﬁ“us 7 m-*mﬁ :
therefore treafon, it muft be a levying of war againft ‘the king - mﬁcﬁ’
wife, o it be more guervin, and a‘levying of war, it'is n ‘
1. Therefore if it be vpon a Wmﬁuzrre!? as’ many times Np-
pened between Jords marchers, tho it be vexiliss exrfxcam) it feerns
no Jevying of war againft the king. 2. Ifit be only upon & private
and particular defign, as to pull down the inelofures mﬁm
cular common, it is no levying of war agamﬂ the king. Cu. P. C.
- 9. 3. Buta war levied againft the king is df‘mfbrﬂ,‘l. Ex-
pruﬁy and directly, as raifing war againft the king or his geners

'3, OF t0 Aurprife or injure the luug- perfon, or to i
 him, or to go to his prefence to enforce him to t b LR
W;ﬁy-ﬁm minifters or counfellors, mmm. sx‘l-m- ‘ ';,,
: ma Mﬁﬁvﬁy, as whsn a 3 ed to throw




P refolutio ':dntlﬁnd qfthumcsrprcwﬁvcmwlgg,
l}&mfokmwmtadbymylod.{fdf.? €, 2-10. in the time of
 Henry m,iomﬂnaﬁng fervants wages ; and than:;;t Ain time was
‘ m&fn&ma, 89 Eliz. Co. P. C. p. 10. (d) for railing an armed
«force to. pull down inclofurcs generally : this is now fettled by thefe
‘ ces, and fome of thelike kind hereafter gpq\mqu thepxe’
~secding againft Burton and his comp.mom was not upen_the ftatute
~of @5 E. 3. which requited, that in new cafes the parha,mem Ihoqld
4be firft confulted ; but upon the. ftatute of 13z,
mmf. which hath not that claufe of . gonfult 1€e
“mew cafes, and therefore feems to leave a latityde toffh
. conftruétion greater, than that was left by the ;
* 4 Thefe refolutions being made and fettled we muft@cquiefce  them;;
but. in my opinion, if new cafes happened for thelfuture, tiht have
“notan exprefs refolution in pomt, nor are exprefsly Nithin the) words
of 95 L. 3. tho they may fcem 10 have a parity of rafon, it is the
fafeft way, and moft agreeablc to the wildom of the great a& of 25
E. 3. firlt to confult the parliament and have their de,clarati‘oné and
2o bie very wary in multiplying conftruétive and interpretative n‘aa[a;u.
«for we know not where it will end.
. But parcTTT inftances will beft illuftrate this whole lammg.
. awhich I fhall fubjoin, tho fomewhat proma[cuouﬂy, as Ihcy occur to
_#ny memory.
gr-' A confpiring or compaffing to levv war is not a lcvymg
o 333 war within this ad, unlefs the war be levied ; this appears,
' Go. P. C.p. 9. and alfo by thofe many acks of parllamem above-men-
. gioned, which were but temporary and limited to continue during the
- life of the king or queen, whereby itis fpecially enacted, that f!&h
~ scompaffing to-devy war {hallbe trgafon ; which needed not haye bepn?
~ if it had been treafon by the ftatute of 25 E. 3, Vide 1 £5 zﬂfmg
| M. cap. 10. 1 Eliz. cap. 5..18 Eliz. ¢ap. 1. 33 Car. 2. cap. 3. . e
-+ -d\nd therefore in.the cafe of Robert Burton and athers, thatlr,qn-
' W‘” affemble . themfelves and pull down inclofures, and to gain
~-mrms at the lord Norris’s houfe, and to arm_ themielyes fg%h}(glg-‘
- pofe vM&Ce 10. they were indicted and attainted purely upon the
Eliz, cap. 1. whmh confpiring to levy war is_made

O i o e i w,4mmM‘~:ﬂafag
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‘are principals, and b 'Mww(e)
- “If divers per hvyahmoimmdeofmnwpﬁ _

" but a great ric
to :expuife-ﬁlhngm. or to romove counfeliors, or againft any fatute,
as namely the ftatute of Labourers, or for inhanfing falaries and

1'&}11&«:9 a levym Jwar againft the king, becaufe it is generally

again*the k , and the offenders take upon them the:
man Biects by gathering power ought not to do. W

l’hegﬂa &9 4 E. 6. cap. 5. Ifﬁﬂ?&ﬂhm
- of elvc ha“‘l’)"mtend go about, prafiife, or put in ure by force

“ 1o {lter the rejigion eftablifhed by law, orany other laws, and de-

A not with:n an hour after proclamation, jor after that (hall wile

“particular inclofure, this is not & levying of war within fwa
: "‘t @m:f:bcylgﬁmmpnﬂdowg&lmddum,w :

# fully in a %mhle manner ateémpt (o put in ure the thmgs above (

« fpecified, ‘then it is high treafon.”

!fmenkvywu'fobmkprlfona todehm one or more pxmqngv i

,ed'oql out of prifon, wherein they are lawfully imprifoned, a
“unlefs fuch as are imptifoned for treafon ; this upon advice [ 34

of the Judgcs upon 2 fpecial verdi& found at the Old M W ‘

guled not to be high treafon, but only a great riot (568, but if ir were
to break p(ifons, or deliver perfons generally out of pfifan, this s
treafon, Co. P.C.p. 9. el
There was a fpecial verdict found at the O/ Badq, anno ,20544‘
“IL (f)s that 4. B. and C. with divers'perfons to the number of an
~hindred affembled themfelyes modo. guerrine to pull down bawdy-
_hoifes; and that they marched witha flag upon a ftaff, and weapons,
Wkd down certain houfes in profecution of their confpiracy ;
.,ghh,hy all the judges affembled, except one (g)s was suled to be
- ing of war, and fo hxgh trcafonwndnn dua flatute ; wm-

‘ m&yy were executed. By

~ . But the reafon that made. thedoubtto hun datckmbtqd lt.rmo o
- Becaufe it feemed but an unruly company of apprentices, among whom
that cuftom of pulling down bawdy-houfes had long obtained, and -
mqnmmﬂy reprefled by officers, and not Mm

tors. 3»___ mﬁh&nsmpnu down bawdy-houfes migh

" M%""’r)mmmmm&ff;m
(J d-“m:m M“iﬁ,‘ 7,,;. .
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v lhOuld not in matmd admjg be conﬁrued cxthg
univerfally or generally. And 3. Becaufe the ftatute of 1| Mar- cap. 12.
though now difcontinued, makes affemblies of above twelve peifons
andof as ‘high a natute only felony, and that not without a continu-
ﬂm’&wged'm an hour after proclamation made ; as namely an affem-
ﬂy ‘to pull ‘down bawdy-houfes, birn mills or bays, or to abate the
mtﬁ' any manors, lands or tencments, or the price of victuals, corn

: m’ag\‘am or if any perfon fhall ring a  bell; ,bcat a drum, or{ound
a trumpet, and thercby raife above the number ge forﬁxe pur-
pofes aforefaid, which arc raifed accordingly an¥do thied anﬁ and
diffolve not within an hour after proclamatiof, or'th Yhar Thal uonvcy
‘money, harnefy, artillery, it is ena&ed to be felmy ;s and if ar;? above
the number of two, and under twelve, do practife Ywith the free of
‘arms wnlawfully, and of their own authority to kill any “bf the

[135] queen’s fubjeds, to dig up pales, throw dow\l\ \inclofures of

3 parks, pull down any houfe, mill, or burn any ﬁack of corn,
or abate rents of manors, lands or tenements, or price of corn or
victual, and do not depart within an hour after proclamation, and con-
tinue to attempt to do or put in ureany of the things above-mcnﬂoncd‘
they o have a year’s imprifonment,

And the fratuteof 3 & 4 E 6. ¢gp. 5. is to the'fame purpofe, only
‘if the number of forty, ar ‘above, come together to do fuch aéts
as before, or any other felonious, rebellious, or traiterous aéts, and
continue together two hours, it is made high treafon ().

But yet the greater opinion obtained, as it was fit; and thefe ap-

*. prentices had judgment, and fome of them were executed, as for«lﬁgh

| treafom. -/

- Yet this ufe may be made of thofe ftatutes: 1. That thcre W

. feveral riots of a great and notorious nature, which yet monng

high treafon. * 2. But again, thofe aéts and attempts poffibly. 4
not be general, but might be directed only to-fome particular ini k.
. as for the purpofe, not to pull down all houfes or mills, but fo  fpe-
~cial ones, which they thought offenfive to them; nor to abate ﬂiq

- rents of all manors, but of fome particular manor, whereof thcym A

s mg mor to make a general abatement of the prices. ofv Gtuals or

~ corn, but in fome particluar market, or within fome precmgﬁ: M"fp

b M&e general learning before Qven of conﬂ:ﬁ&x}p afon.

¢ 5. mby that a&t alfo, they did not mkethc*m affembly to
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A mLACImRUM CbRONE. m

msupent to be a fnﬁmcnt ovext-a& of levymg of war ; that was W >
an attempt ‘and] puttmg in ure, unlefs they bad actually ﬁegun the exs"
ecution of that intention, going about, pra&mng or putting in nm:m
for this act puts adltference between the fame and the doing thereofi.

‘In the parliament of 20 E. 1. now printed in Mr. Ryley, p. 7. it
appears there arofe a private quarrel between the earls of Gloucefier
and Hereford, two great lords marchers ; and hereupon divers of the
carl of Ye/oucefler’s party with his confent cum multitudine tam. [363 %

" equitlim Yuam pediiyal exierunt de terra ipfius comitis de Mor-.

g o ' wexillo de armis ipfius comitis explicato Wﬁ“ terram W :
mitis Heraf” de Brecknock, & ingreffi fuerunt terram illam per [patinm
duarum Yucarum, & illam J:rnrdan Suerunt, & bona illa depraedata”
ufque in'terram dicti comitis Gloceftrize adduxerunt, and killed many,
and burnt houfes and committed divers outrages’; and the like was.
done by the eal of Hereford and his party upon the earl of Glouce, ﬁer
they endeavoured to excufe themfelves by certain cuftoms between lbw
lords marchers ; by the judgment of the lords in parliament their royal -
franchife, were feifed as forfeited during their lives, and they commits
ted to prifon, till ranfomed at the king’s pleafure. At 08

Altho here was 1eallya war levied between thefe (%6 eatls, yetinas
much as it was upon a private quarrél between them, it was only a great
riot and contempt, and no levying of war again(t the king; and fo .
neither at common law, nor within the {tatute of 25 E. 3. if it had
been then made, was it high treafon. - A

Itappears by /alfingham fub anno 1403. a great rebellion was mfed
againt Henry IV. by Henry Percy fon of the earl of Northumberland i
and others : the earl gathered a grear force, and aQually took part
wn!!‘neitﬁer but marched with his force, as fome thought, towards .
, hll%, and, as others thought, towards the king pro rcdumgunju
pmiuinia, e was hindered in_his march by the earl of % ﬁmn-
land and returned to his houfe at Werkworth ; the king had the vic-
tory ; the earl petitioned the king ; the whole fact was examined in
parliament, Rot. Parl. 5 H. 4. n.12. The kmgdcmandedthcopamm g
of -the judges and his counfel touching it: the lords proteft the judg--
ment | hblonga\m this cafe to dxcrn ; the la;ds by the king’s Mn‘
take the bufinefs intd examination, and upon view of the. ftatuteof
25 B“% an ; : ‘ﬂm,ute of LW'N? “J!d}ugvr“, ”m1“-m
s p&&"’a& % ne felony, mes trefpafs mfmw
"Mm_&aﬁbditmw ﬂl@rm cm*:} ;
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) ;Wwﬁzt ¢ “reafoR oF that Judgﬂrem was, Wﬁﬁ:‘d’

y thought it only a compaffing to levy wir,’iﬁa no war acs

Tngd %y ﬁxm, becaﬁ’fe not altually joined with his fon of
)

: :"“’ was mdted an oﬂ'en.e in him to raife an army without the kmg s

;ﬂ'ion, but not an offenfe of high treafon, becaufe it did not ap-
ﬁﬁhax he raifed arms to oppofe the king, butspoffibly to a 4 him’;
ut w}iatcver was the reafon of it, it was a very m¥ld and genlle judg-
ment, for the earl was doubtful of a more fevere judgment : nota, he
'ifﬁfmks to the lords and commons de lour bone & mt_yg\t com
i y/fire, and thanks the king for his grace. =
b The claufe in the ftatute of 25 E. 3. If any man ride armed cwertly
Or ﬁcrell'y with men of arms againfi any other to flay, rob, or take him, or
0 J«Iam i, til] he hath made fine or yanfomy or have his deliverance, it
?}%z an the mind of the king or his council, that in fuck cafe it fhall be
: ;uiged trtafan, but jla[l be judged felony or trefpafs according to the laws of
35: land of old times ufed, and according as the cafe vequiveth and if
in fw e gther like (1) before this time any judges have judyed trea-
Jon, and Jor this caufe the lands and tenements have come to the king’s
ﬁl?ldl as forfeited, the chicf lords of the fee fhall have the ¢fcheat.
~ "This declares the law, that a riding armed with men of arms upon
“:ﬁ’h‘ate quarrel or defign againft a comnion perfon is not a levying
of ‘war agnmﬁ. the king () ; and the efpecial reafon of the exprefs
{ 8] xigof {1ii§ clavfe feemé to be in refpe of that jug
, of treafon given againft Sir Fohn Gerberge, Trin
*& 2‘3. Rex. and at large before mentioned, clzap u. ﬁfﬂdﬁ

eﬂ%& répealed by thxs act.

: i {em the lord kccpcr of the great feal (m} i hxm, il I
¢l 0] m,ﬁﬂk H. 36.E. 3. coram rege,  lem poteflatem, upon 'ﬁﬂ, s‘:"‘h ’h
‘Was come

30, Rex, wanter {urrendered
e 5 hfewmthccouutyofl ex, and  mitted to the Loewer of Lcudu. and Bal-
no 1 M&-;Shyah itzwau- w’wouzhwd Wl&cnmh :
 his fteward, &,
of divers hune
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IA PLACITORUM CORONZA. m
hint to &ifmifs t'he armed perfons in his houfe and to come to her, and
he refufed to ccmé, and continued the arms and armed perfons in.
houfe, that was_ treafon. 2, That when he went with a troop
captains and others from his houfe in the city of Lpndon, ‘and tﬁqﬂ
prayed aid of the citizens in defenfe of his life, and to go with him to
the queen’s court to bring him into the queen’s prefence with a ﬁrcmg
hand, fo that he might be powerful enough to rémove certain’ of'ﬁ
efemicyy that were attendant on the queen, this was high treafon, be-
" caufe itkends to a*€rce to be done upon the queen, and a reﬁrdm@fai
her inher houfe ; and the fact in London was aGual rebellion, the he
intended no hurt to the perfon of the queen. 3. That the adherence
of ‘the darl of Southampton to the earl of Effex it London, tho he did
not know of any other purpofe than of a private quarrel, which the
carl of Effex had again(t certain feryants of the queen, was treafon in
him, becanfe(t was a rebellion-in the carl of Effex. 4. That ﬂi&éy,
that went with the earl of £/fex from Effex-houfe to London, whdh& :
ﬂ)ey “knew of his intent or not, were traitors, whether they de{nnd -
upon the proclamation or not; but thofe, that fuddenly adhered. to
him in London, and departed upon the proclamation made, were \uthm “
the proclamation to be pardoned: there were other points nﬁolvd
touching the manner of his trial, whereof hereafier.

The whole hiftory of Effex his treafon. and the proceeding thete-
upon is fet forth at large by Camden anno 44 Eliz. p. 604. & fgqp&-
tibus, wherein the charge of his indi@ment appears to be, thaf h;sﬂ
his accomplices had confpired. to deprive the queen of*her{ m

crom and life, having confulted to furprnze the %eeen in the
ibd that they had broken out mto open rebellion by i

n by tales and fitions; by affaulting the queen’s * faithful fn&‘&n
in the %i and defending the houfe againft the quesn’s forces ; foﬁa‘t
) fnt of the indiétment was compaffing the quee«ru M,ngl :
the teﬁ of the charge were the overt-alls, which was treafon with
thc‘hh!te of 25 E. 3. with which my lord Coke agrees, P. o pb Ié“
I 4 drve.rrperfons levy war againft the king, and others bring them
rehcf of n&ms pro timore mortis, & receffirunt guam. cits potwerint,
adjudge noctobealcvymg ofwar. bec:a{em;m bis;

3. Rat. L.Zm
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m '&' im&t{r cmdt _;umwrant, dimittuntur per curiam m
%mm, gaqﬁ in pvﬁnu ipforum wikil mali reperitur, in cafe'of a
,-, 'ggt. not unhkc a Ievymg of war, for which they were indicted

i I]‘T'ar. 17 R. 2. n. 20. upon the complaint of the dukes of Aguis
w;)m} Gloucefier, fhewing that Thomas Talbot and others his adhe- -
confederacy between them fmmcnt confpirerent pur tuer fes
Jm: uncles le roy & autres pcrﬁ;m grants de realme, & pudaccom=

le malice fufdit le dit Thomas &' les autres mifirent tout lofr poyar,
mqotozrmay ¢fi conus, @ le dit Thomas ad en grand party confeffé,
i Wmnt des_¢ftats © de lo]s de vofire réalme, @ Jur ceo firent
s popes lever armes, & arrayes a feire de guerre en affembles &8 con-
,‘wgcmm a tres grant &' horrible number en divers parties en les countic
de Ce ﬂn, and pray that it may be declared in this parliament the na-
' ture, pain and judgment of this offenfe : the conclufiok whereof was
thus :
“ Eﬁ avys au roy. 85 a les feigniors de cefl parlement em droit de ihcfm .
g 7445:1{: touc/mnt Thomas Talbot, que la matter contenus en la dite bill
“ g? overt & kaul treafon, & touche la perfor: du voy & tout fu‘ reaime,
k}*"&' goer treafon le roy &8 touts les feignenrs [fufdits adjug-
t y gent & declarants” and thtreupon writs of proclamation for
bulppearance in the king’s bench are ordered to iffue for his appear-
: WW in one month, or otherwife to be attaint of treafon (n): wide
Pa/. 17 R.2 B. R. Rot. 16. Rex. Writs of proclamation iffued ac-
e cordmgly to the theriffs of York/hire'and Derbyfhire, and the fheriffs
returned zon ¢ff inventus ; Talbot afterwards came and rendered lum-'
hoi fcj{, and was committed to the Tvwer, and-afterwards a Superfedec
; wc?mg fgr his enlargement ("2 ). i
é ;, : m s declaratxon being only by the king and houfe oﬁvlmﬂﬂm
L ufive or a fufficient declaration of treafon according to the pur-
of this ﬂ'atute, but yet it was a real levying of war againit the
: itfqg becaufe dene rore guerring and by people arrayed de fet de gu-
) o 3, in Benfled's cafe hereafter mentioned ; but had it been a bare
e pit racy, it had not been treafon, as appears by the fpecial ftatute of
' cép 14;, ‘whereby a confpiracy to kill the king without an

X ‘all perfons, thall v : L
d sic Mrm‘:'fmm”&; o,"ﬁ..‘»""'f"““ e d

lind, afes the faid. month €laplcd  cefii werfus § ,
hed éhfud proclamation, are . ulterius do fupy
- h%‘h Moa‘“l m‘com oﬂmc?i-lnqpu: b mac uuuud.-
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W({(ﬂ,ﬁb‘gtyt were g‘eafon wﬂhm me Mte of (25 E’ ._ :
or a,confpiracy to kill any of his pris

y council and certain® MW :

ficers, tho.the event foﬂowcd not, mmlq felony o i
See for inftauces of very great riots with multitudes of perfm“ ]

guerrina arraiasi, which yet amounted not te- high treafon, becaufe
upon particular quarrels and differences between private ‘perfons.
Clauf. 5 E. 2. M. 4. inter Griffinum de Pole & j«ohmnemﬂcc{ﬁeﬂﬁ-
ton PN cafiro de Pole.  Pat. 8 B, 4. part 1. V. dor/: between the
citizeny and bithop of Norwick (p). Rot. Parl. 5 R. 2.'n. 3&; be=
tween the town and univerfity of Cambridge. Rot. Parl. 18 H, 4
n, 37, & fequentibus, between Hugh de Evdefwick and others touchs
ing the caftle of Betiall. Ret. Parl. 13 H. 4.n. 12. between the lord
Rafs: Sir-Robert Tyrrhyt touching Turbary in PVraug!nly Rot. Pai.
4 H, 5. n. 15. between Robert Whittington andP ng- T e
don and othess.. H. 26 E. 8. Regt. 80. Rex Ertzwamﬂrs ;uj- J

cafe (g ).

-All which, tho they were enormous riots, and dtme mrrgw% _

 yet being private and particular quarrels, not much unlike that between
the earls of Gloucefler and Hereford, did not amount to high treafor;
but cdatempts, riots; or, if death enfued, felony, as the cafe reagived.

- But going in a warlike manngr with drums and arms to furprize
the archbifhop of Canterbury, who was a privy counfellor, it bémg
with drums and a multitude (as the indiGtment was) to the namber of
three hundred perfons, was ruled treafon, by all the judges of England,
and the offenders had judgment accordingly ; and at the fame- wﬁy
mo@&he judges it was agreed, that the breakmg of' pnﬁ% wherc

traitots were in durance, and caufing them to elcape was treafon, als

tho the. parties did not know that there were any traitors there, ¢
& Mm&xot 1. 6. 5. b. and fo to break a prifon wﬂmtekhq;mi’*
‘ Mh!f they efcape, is felony without knowing them to be W
ed for fuch offenfe. P. 16 Car. Crok. Thomas Beufled's ca
 'The cafe of Sir Foin Oldeafile for levying of war w&:ﬂng
.‘ammdxa Parl..5 H. 5. n.11. y ;

(’ ) 'I‘hxs i: 1ot to be found among the nccordmg!y they did’ fo, mdcanid.
away to ‘manors | Sir

(7) N:cbolu Brundi ifb and others to the  Yobn; but neither this rm. wr vy otheer

mpgr of %e hundréd were fent by 2:' the fats, which he or his muplm were

treafon, fince none of hem were arraigs
Jands 1137. :
('J

indicted for, were concetved to zmount to A




“The twenty- Maﬁmmmlm 1413, mm
of Canterbury the pope’s legate by his fentence definitive declared Sir
j‘abn Oldeaftle ord Cobkam an heretic, efpecially in the point of the
mtaf ‘the eucharift and penance, excommunicated him, relin-

Merites ipfim ex nunc tanquam haveticum judicio faeulari (f). - .
. 'Wﬁ‘ﬂ. 5. Rot. 1. inter placita regis, Middlefex, there is an ine
S di@ment againft him before certain commiffioners of oyer and
ST tepminer of Londsn and Mddlefex, rctumed into Mmg
m!odmcffc&(tj @ §rpee
Lo .Quod Fohannes Qldcaflell de Com‘y:g in com’ Kam d?mller, &
¢ alii Jollardi vulgariter nuncupati, qui contra fidem catholicam di-
% werfas opiniones hereticas & alios errores manifeftos legi catholica
* repugnantes, a diu eft, temerarié tenuerunt opiniones & errores
% pradi®os matiutenere, aut in faCto minimé perimplere ‘valentes,
 quam diu regia poteftas & tam @atus regalis domink noftri regis,
- & quam ftatus & officium preelatie dignitatis, infra regnum duglie
“ in profperitate perfeverarent ; falfo & proditorié machinando tam
¢ ftatum regiom quim ftatum & officiur pralatorum, nec non or-
# dines religioforum infra ditum regnum Amglie penitis adoullare
* ac domipum noftrum regem, fratres fuos, prlatos & alios w‘mgmu
* tes, ejufdem regni interficere, nea non viros religiofos, reliétis cul-
¢ tibus divinis & religiofis obfervantiis,’ad occupationes mundanas
 provocare ; & tam-ecclefias cathedrales, quam alias ecclefias & do-
¢ mos religiofas de reliquiis 8¢ aliis bonis -ecclefiatticis totaliter fpo-
* liare ac funditis ad terram profternere; & diCtom Fohannem Old-
% caffell regentem ejufdem regni conflituere, & quamplura’ regmﬂt
% fecundum eorum voluntatem infra regnum praditum, quafi gens
% fine capite, in finalem deftru@ionem tam fidei catholice & cleri,
- % quam flatds & majeftatis dignitatis regalis, infra idem regoum or-
- % dinare; falfo & proditorid ordinaverunt & propofuerunt, quod ipfi
Mnmmwplmbm rebellibus domini regis ignotis ad nus
_ mm viginti milliim hominém de diverfis partibus regni Anglie
% modo guersino arraiatis privatim infurgerent, & die Mercurii proxi-
% mo poft feftum Epiphanie domini anno regni regis nune primo
: apud medm fmﬁx ngdn extra barram veteris. Mh
et * kil
chly ammm: g wb\mﬂu tw.&mmh- :
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dam maguounp ibidem m&r M

¥ &mmrmm pofito fuo in premiflis pes
< rimplendo, quo-quidem die Mercurii apud Villam & pa- jﬁ

« rochiam pradi®as praedi@i- Fohannes Oldeaftell & alii i m

“ hujufmodi propofito proditorio perfeverantes preediCtum domlnﬂﬁ
“ noftrum regem, fratres fuos, vize Thomam ducem Clarencie, Jos
 hapnem de Lancafire, & Humfridum de Lancafire, nec non prem-
“ latod8& magnates praditos interficere, nec nion ipfum dominum
“ noftrum regem & hzredés fuos de regno fuo prdito exharedarey
“ & preemiffa omnia & fingula, nec non quampiura alia mala 8 in«
< ‘tolerabilia facere & perimplere, falfd & proditorié propofuerunt 8¢
¢ imaginaverunt, & ibidem verfus campum praedictum modo guerrine
“ arraiati proditorie¢ modo’ infurre€tionis contra ligeantias fuas equi<
“ taverant ad debellandum diGtum dominum noftrum regem, nifi
“ per ipfum manu forti gratiofé smpediti fuiffent, quod quidem in-

¢ diGamentum dominus rex nunc certis de caufis coram eo veniré

¢ fecit terminandum——=Per quod praceptum fuit vic’ quod nos
“ omitteret, &c. quin caperet prefatam Folannem Oldcafiell, i, &ci
“ & falvo, &e.” upon this m:: removed into’ the king’s M
he was outlawed. e
All this record and procefs o.t-dm requnﬁef thecommm was re-
moved into parliament, and in the prefence of the cuffos regni, lords,
and commons was read, and expounded in Engli/h to Sir Foin Old-
caftle, and it was demanded what he coyld fay why execution fheuid
not be done upon him upon that utlary ; and he faying nothing in his
excule ** pur gue agard cft enmefime le parlement peries feignewrs avant
. dits, de 'affént de le dit gardein, & a o pryer fuifdit, g8 le*dit
“John, come traytour a dieu & heretique notoivement approve & ad-

& jugge, come peirt per un inflrument I'archevefque confue ala dors de .

% eeft voll, & come traytour a roy & a fon roialme; foit amefne @ la

# Tower de Londres, & d’illoeques foit treins per my le city de Lon-
“ dres, tanque as novel furches en le paroche de St. Giles hr:dck :

" % barre. de wiel Temple de Londm, & xlktqm Joit pmdw a m
< pendant (u). i,
v mliowthunohlommwapﬁfned by dmmkﬁ:&numﬂ [‘ ]
the swhole aary is fet down by Wazﬁngm. 3 44
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: (), v of the trial of Sir Ffobn that pum&mnt M m &
“olliey ¢ fays, that this ﬁlm was in pure &m 'I'r.‘ Vil. 3. p 49+ :
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m whwh Wn itis, L. Thmlbe iadt&mnﬁuwmmg&y
founded ~upon _that article of this ftatute of compaffing: the king's:
me. and yet the overt-a&t is an aflembly to levy war, and altual
gnf war. 2, Altho this indi¢tment is not exprefsly upon this

aufe Qf Jlevying of war, for that is not the piincipal charge of the:
hdx&ment, but compaffing the king’s death, yet the marching with
ag at atmy 1o St. Giles's modo gyervino arraiati was an exprefs levy=.-
:n,&of war, tho there were no blgw yet firuck. But 3. it feqy' their:
firft meeting to contrive their cdming to St. Giles’s, tho it might be
an overt-alt to compafs the king’s death, and fo treafon within the
firlt clanfe of the ftatute, yet was not-an atual levying of war, and
fo not treafon within that claufe of the ftatute; but their aftual march«
mg in a body modo gucrrine & modo infurrectionis might be a levying
of war within the flatute. 4. That aGual levying of war, tho it be
a treafon, upon which Oldcaflle might have been indi&ed; yet it was
alfo an overt-a& to ferve an indi@ment for compaffing the king’s
death, as hath been fhewed at large before.

If there be an actual rebellion or infurreGtion. it is a levying of
war within this act; and by the name of levying of war it muﬁ be
expreffed in the indiément. Co. P. C. p. 10.

And in Anderfon’s Rep. part 2 n, 2. after Tnmty-mm 37 Ehz
(=) before the two chief juftices, matter of the rells, baron Clerk and
Euwens, the cafe was, that divers apprentices of London and Seathwark
were committed to prifon for FHiots, and for making proclamation con-.
cerning the prices of victuals, fome whereof where fentenced in the
ftar-chamber to be fet in the pillory and whipt; afier which divers
other apprentices and one Grant of Uxbridge conipire to take ands
deliver thofe apprentices out of ward, to kill the mayor of London,’
and to buro his houfe, and to break open two houfes near the Zower, 3
where there were diveis weapons and arwms for three hundred men,
~ and there to furnifh themfelves with weapons; after which divers
[l “] apprentices devifed libels, moving others to take part with
: them in their devices, and to affemble themfelves at Bun-hill
 and Zoswer-kill ; and accordingly divers affembled themfelves at Bun-
* hill, and threc hundred at the Zower, where they had a trumpet, and
~ one that held acloakuponapolemluof:ﬂag, andin going to-
wards thc lord mayor's houfe the fheriffs and fword-bearer with others
- offered tO ndi&dlﬁm, againft whom the W’uﬁh‘ﬂmolqnw”’

ol 4 ;;;U,‘f (x) 2 dndy 4
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wxdm the m of 13 'Ellﬁ' for nm:ndmg o ievy war ag:unff
queen; for they held, thatif any dointend to levy war for any thmg!
that the queen by her laws or juftice ought or may do in govcrmncnt't
as queen, that fhall be intended a levying of war againft the queen; i
and it is not material, that they inténded no ill to the pcrfon of the
que but if intended againft the office and autbonty of ‘the queen,
tol this is within the words and intent of the ftatute, and
: hereupon Grant and divers others were indi¢ted and executed. y

And eodem libro n. 49. (y) the cafe of Burten mentioned by my "
lord Coke, P- €. p."10. is reported, viz! in the county of Oxford di-
vers perfons confpire to affemble themfelves, and move others o rife
and pull down inciofures, and to effedt it they determined 10 go to
the lord Norris’s houfe and others, to take their arms, horfes, and :
other things, and to kill divers gentlémen, and 'thcncc to ) G Londm, 84
where they faid many would take their parts; and this appeared hy
their confeffions : and it was agreed, 1. That this was treafon wichin
the fatute of 13 Efiz. for confpiring t6 levy war againft the queen.

2. But not within the ftatute of 25 E. 3. becaufe no war was levxed,
and tha ftatute extended not to a confpiracy to levy war.

Nota; in both thefe cafes there was a confpiring to arm themfelves
as well as to affemble, which had they effefted and fo affumbled more
guerrino, it had been a war levied, and by conﬂru&xou and intepreta-
tion a war levied againft the queen. .

If any with weapon invafive or defenfive doth hold and
defend a caftle or fort againft the king and his power, this is L “6]

a levying of war againft the king within this a&. Co. P. C. p 10,
Vide the ftatute of 13 Eliz. cap. 1. & difta ibid. pofiea,

There is,a great difference between an infurre€tion upon the ace
count of a civil intereft and a'levying of war. ' 7

" A recovers poffeffion againft B. of a houfe, &'¢. in a real action,
or in an ¢jeflione firme, and a writ of feifin or p’dﬂ&ﬂion goes to the |
theriff, B, holds his houfe againft the theriff with force, and affembles
perfons with weapons for that purpofe, who keep the houfe with a .
firong hand againft the theriff; tho affifted with the pofi " comitatus ;. .
. this is no treafon either in B. or bii“aeeoﬁf!hi"e!'hxtonly a great riot.
and mifdemeanor ; the like is to be faid foucfnng a'man that keeps .,

MM ‘upon an indiGtment of mm m‘y"
s (1):% ot A

’\' o - > - : But



i
L Butif B mm T—
mem defenfive ‘or invafive' purpofely to mﬂw‘hﬂ :,gamk
tht hligand to fecure himfelf againt the king’s regal a:my or fﬂ!‘“y

¢ at is a h\‘yxﬂg of war againft the King. ‘
bare detaining of the king's caftles or fhips feems no lbvymg
rwithin this ftatute : zide infra 13 Etiz. cap.'\. & ditia ibidem.

: I'tfiehng’s lieutenant in a time of hoftility or rebellion within the

i ﬂm be affaulted upon their march or in their quarters g mies,
this is a levying of war; but if upon fome fudden falling out or -

" jury done by the foldiers, the countrymen rife upon them and drive

“them out, this:may be a great riot, and if any be killed by the affail-

it is felony in them ; but this feems not a levying of war againft

“the king, unlefs there be fomé traitorous defign under the cover of it:
“and clanf. 26 E. 3. m. 24. it appears, that an open refiftance of the
juﬁioes of oyer and terminer in the county of Surrey, viz. refifiendo
gufliciaviis, & ipfus jufficiarios, quo minus contenta in commiffione noftré

“els inde faéla exequi &8 facere potuerunt, impediends, was fdony, and

the otfenders were executed for the fame as felons.

& 1 thall conclude this matter with a confultation of the
£44 ]judges, wher¢ 1 was at prefent. All the judges elcept F.
Windham apd §. Atkins were affembled by iy lord keeper, September
‘1675, to confider of this cafe, as it was ftated in vmtmg by the at-
Mcy general in manner following

¢ s A great pumber of weavers in and about Lendon being offended

 at the engine-loom, (which are inftraments, that have hcen ufed

« above thefe fixty years,) becaufe thereby ene man can do as much

. in a day, as near‘twenty men without them, and by confequence

¢ can afford his ribbands at a much cheaper rate, after attempts in

“# parliament and elfewhere to fupprefs them did agree among them-

+ % felves to rife and go from houfe to houfe ta take and deftroy the

# engine-looms ; in purfuance of ‘which they did on the 9th, 10th,

% and 11th of this inftant Auguft affemble themfelves in great num-

"¢ bers at fome places to an hundred; at others to four hundred, and

% atothers, particularly at Stratford-Bow to about fifteen hundred,

% % They did in a moft violent manner break open the houfes of
"Q' Wﬁfﬁwkmg’sfu*qe&s, in which f&hmws

o6 Wﬁﬁwuﬂ‘ﬂw to be, they took es, an

ﬁm fires burnt the fame, némoniy%e looms, but in

L my




mﬂmﬂv Mmathewby, and kvml other swit«ﬁ
X the perfons whofe houfes they broke open;. this they did notin
% one place only, but in feveral places and counties, viz. i, ddlefese,
4% London, Effex, Kent, and Surrey,in the laft of which, iz, at South-
“ wark they. ftormed the houfe of one Thomas Bybby, and tho they
¢ were refifted and onc of them killed and another wounded, yet at
“ laft they forced their way in, took away his looms and burnt them ;
e theﬁi:-uﬁ of the damage they did, is computed to feveral thou{and
% poun

“« This they did after feveral proclamations made and command
« given by the juftices of peace and the fheriffs of Middlefex to de-
“ part, buft inftead of obeying they refifted and affronted
* the magiftrates and officers: It is true they had no war-[ 144]
* like arms, but that was fupplied by thexr nun!xber, and they had
“ fuch weapons, as fuch a rabble gould get, as ftaves, clubs, Aledges,
“ hammers, and other fuch inftruments to force open doors.. o
“ There was this fyrther evil attending this infurrection, that thc
foldiers and officers of the militia were {o far from doing their duty
n fuppreﬂing them, that fome, tho in arms and drawn up in com—
¢¢ panigs, ftood ftill looking on while their neighbours houfes were
* broken open and theif goods deﬁ,roved others incouraged them, and
“ others, to whofe cuftody fome of the offenders, who were takep,
“ were committed, fuffered them to efcape, fo that during all ,;be

-

)

-
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“ time of the tumult little or nothing was done to {upprefs them, un.

“ il the lords of the council were conflrained at a time extraordinary
% to aflemble, by whofe diretions and orders as well to the civil ma=
f‘ gjh:atqs, as to the king’s guards, they were at laft quieted.”.

Egjc qf the judges feemed to be of opunon that this was trmﬁﬁ
within the a& of 25 E. 3. upon the claufe of. levying war againft

thck;q;,qfatlcaﬁuponthcclaufegfdxeﬂzm:cofm&:r %

Ca? 1. VR e : 2 i X ¥

p 1.1 In refpet of the manner of their affembling, who, tho they had
no weapons or enfigns of war, yet their multitudes fupplied that dce
fe&, being able to do that by their multitudes, which a lefler number
dumwdm mhfcame be able to effeét by their weapons; and
befides, they had faves, and clubs, and fome hammers or fledges to
lm? prﬂn’m and acpordic
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_ ‘ﬁf;hodeﬁgn itfelf, wh:ch s e burnand &ﬁmq
ingle eagmc—looms of this or that particular perfon, but en-
ine-looms in general, and that not in one county only, but

; ""’h:e other five judges were not fatisfied, that this was ﬁqﬂé’ withe

in the claufe of 25 E. 5. againft levying of war, nor within the fta.
t\ltc of 18 Car. 2. for confpiring to levy war. ; ,

l Tt was agreed, that if men affemble together and confult to raife
aforco immediately or dirc@ly againft the king’s perfon, or to res
firain or depofe him, whether the number of  the perfons wcrc more
or lefs, or whether armed or unirmed, tho this were not a treafon
within this claufe of the ftatute of 25 E. 3. yet it was treafon within
the firft claufe of compaffing the king’s deah, and an overt-aét fuf-
ﬂcient to make good fuch an indiGtment, tho no war was actually

5 and with. this accord the refolutions before cited, efpecxally
Jf the infurretion in the north at Farley wood (*1; but‘no fuch
mc? or compaffing appears {u this cafe, and {o that is not now

4 % queﬁwn, but we are only upon a pomt of conftru&tive ol‘ mtcrpm-

thvé lcvymg of war.

""9 Here is nothing in rh:s cafe of ‘any confpmng to do any thmg,
.but what they really and fully effefted ; they agreed to rife in multi-
tudes to burmn the looms, and accordingly they did it, but nothing of
confpiring againt the fafety of the king's perfon, or to arm them-
felves; therefore if what they did were not a levying of war t‘amﬁ
the king within the ftatute of 25 E. 8. here appears no confpiring to
Jevy fuch war within the ftatute of 13 Car. 2. cap. L. far, what ap-
_pears, all was Me which they confpired to do.

,.'uc. k.{epe&wydwbrﬁ:ltotbem, ‘whether in tho.mnmt ofthu

54 cﬁ'embhﬁg it was any levying of war, or whether it were more than

mmﬂmwm hm,foka,,ofw ntuhld» _
Lo .ﬁeywerc mare guerring arraiati, and v t}ﬁu ice
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1A PLACITORUM CORONZE. 146
{9’ &M% ;nd,,fomeqm .particular c:rcumﬁancca alfo provgg or

nd, as banners, trumpets, drums, &'c. and where they were indié
for Sonfpiring only to levy war, yet there was this circumftance ‘ac'
companied it, viz. a confederacy to get arms and arm xhun&lm, as
in Grant’s cafe, and Burton’s cafe. ; Mg

4. It feemed vcry doubtful to them, whether this dc{ign to burn
engindlooms were fuch a defign, as would make it a levying of war
againft ing (*), for it was not like the defigns of altering reli-
" gion, laws, pulling down inclofures generally, as in Burton’s cafe,
nor to deftroy any trade, but only a particular quarrel and grievance
between men of the fame trade againt a particular engine, that they
thought a grievance to them, which, tho it was an enormous riot,
yet it would be difficult to make it treafon. Fide flatutes 8 H. 6.

cap. 27. 9 H. 6. cap. 5. (1). -

Many of them therefore concluded, that if Mr. Attorney fhould
think fit to proceed as for a treafon, the matter might be fpecially -
found and fo left to farther advice, or rather that according to the
claufe of the ftatute of 25 E. 3. the declarative judgment of the king
and both houfes of parliament might be had, becaufe it was a new
cafe and materially differed from bther cafes of like nature formerly
refolved.

Upon the conclufion of this debate we all departed, and Mr. Attor-
ney upon confideration of the whole matter, it feems, thought fit to
proceed for a riot, and caufed many of them to be indi¢ted for riots,
for which they were conviéted and had great fines fet upon them, and
were committed in execution and adjudged to ftand upon the pillory.

Touching the laws of treafon in Ireland, by the ftatute of [147]
18 H. 6. cap. 3. levying horfe or foot upon the king’s fub-
je&s againft their will fhall be treafon ; this they call ceffing of fol-
diers upon men, and hath been often done by the lieutenants or de-
puties of fre/and by confent of the council in fome cafes.

'Among many cumulative treafons charged upon the late earl of
Strajird the king’s dcputy in Jreland, this one thing of ceffing of

* )'I‘IG« 1. mpni(.“lftaypeh “ﬂullheud;udgtdgmhyofﬁh‘yvicb .

4 fnn {hall any tools ufcd s out benefit of clergy.
in the woollmmn&&ure. not ﬂ Concermng the riots eounm:d by
“mme.ﬂMh:{ the upon the dragmen of Severs,
4 or eater by bmmuyhoufeorw Mm a.p.lsl.
¢ by night or by day for fuch purpofe, he SR
foldiers
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147 HISTORIA PLACITORUM CORONZE.

foldiers upon the king’s fubjects in Jreiand was the chief purtzmy
treafon charged upon him.
It was infified upon for the carl’s defence, that by the ftatut: ' of
: q{qn in ‘frzland eap. 22. called Poyning’s law, all the ftatufes of
a0 lans are at. once enacted to be obferved in Zreland ; and therefore
' ‘,'pf 95 E. 3. declaring treafons, and the flatute of 1 F. 4.
0. enating, that nothing fhall be treafon but what was -within
* tha ftatute, the treafons enated in Freland in the time of %6. and
. ‘and afterwards before 10 H. 7. were repealed, and confequently this .
 flatute of 18 H. 6. cap. 3.

" But that feems not to be fo, for the general introdution of the
‘Ratutes of England being an afirmative law could not be intended
to take away thofe particular ftatutes, that were made in Jreland for
the declaring of treafon, as this and that alfo of the fame year, cap. 2.
for taking Comericke (= ). o

. Rat furely this was no levying of war within this ftatute (a), either
in refpedt of the matter itfelf or of the perfon that did it, he being
the king's lieutenant, neither could an a&t by the lord deputy and
council of this nature be conftrued to be within the penalty of this
‘2@, if it were in force ; yet for this and other cumulative trqafons he
~was attainted by act of parliament, but that attainder was very Juﬁly
tepcalcd by the ftatute of 14 Car. 2

Now I fhall draw out fome obfervations and conclufions
O e o buccodeass and
precedents and inftances before given touchmg thig

‘obfcure claufe of lcvymg war againft the king.

- 1._A confpiracy or confederacy to levy war againt the king is not

' a levying of war within this claufe of the ftatutc of 25 E. 3. fo; this
chufe requires.a war actually levied. Co. P. C. p. 10.

* And this appears fir/ by thofe temporary laws, that were made to
tcatmue during the king’s or queen’s life, which made confpmng to
bvy war with an overt-a& evidencing {uch confpiracy to be treafon, :

. as the ftatutes of 1 & 2 Ph. & M. cap. 10. 13 Eliz. cap. 1. and

| .‘,_x 13 Car. 2. cap. 1. and fecond]y by the refolution of the judges in the

ufcquwm; 39 Eliz. cited by my lord Coke, P. C. p. 9, 10.

; ‘2. That yet fuch a confpiracy or compaﬂing to levy war againft
W kmg daw&ly or agnnft his forcu. nndmectmg and mnﬁJUngfor

expnfn ¥



¢ effeGting of it, whether the mrmbcr of the confpxrators bﬁw

lefs, or difguifed under any other pretence whatfoever, as of |
fonation of abufes, cafting down inclofures particular or gcneraffy,

navof wreftling, football-playing, cock-fighting; yet if it can nppcgr,.‘

that they confulted or refolved to raife a power immediatcly ag:
the king, or the liberty or fafety of his perfon, dmcongse@ N

peopi for this intent, tho no war be actually levied, is ai @

to ma n indictment, for compaffing the king’s death within lke

firft claufe of the fatute of 25 E. 3. for itis a kind of natural or ne- _

ceflary confequence, that he, that attempts to fubdue and conquet ﬁ;e
king, cannot intend lefs than the taking away his life ; and indeed it
hath been always the miferable confequence of fuch a conqueft, asis

witneffed by the miferable tragedies of E 2. and R. 2. and this was |

the cafe of Oldca/lle and Effex.
3. That yet confpiring to levy war, (viz. to do fuuch an act, which

if it were accomplifhed and attained its end would be an actual levy-
ing of war) and being accompanied with an overt-act evidencing it,
(tho it be not treafon within this claufe of the aét of 25 £. 3.) yet
was treafon during the queen’s life by the ftatute of 13 Eliz.
cap. 1 9and is treafon at this day by the ftatute of 13 Car. 2. 4 ]
cap. 1. during the life of our nowfovereign,

But then the overt-at (be it fpeaking, writing, or ating) rcqmred
by thefe ftatutes to evidence the fame muft be fpecially laid in the in~
dic¢tment, and proved upon.the evidence; thus in Grant’s cafe and

&
)]

Burton’s cafe the confpiring to fetch arms at the houfes therein men~

joned was an overt-a@ proving this confpiracy to levy war,
4. That a levying of war with all the circumftances imaginable to

give it that denomination, as cum vexillis explicatis, cum multitudine

gentium armatorum & modo guerring arraiat’, yet if it be upon a mere
private quarrel between private, tho great perfons, or to throw down
the inclofures of fuch a manor or park, where the party tho without
title claims a common, or upon difpute concerning the propriety of
libexties or franchifes, this, tho it be in the manner of it a lcvymg of
war, yet it is not a levying of war againft the king, tho ’blood{hqd or

bunring of houfes enfue in that attempt, but is a great riot, for wiuch

the offenders ought to be fined and imprifoned ; and;fanybchﬁﬂd' o

by the rioters in the riot, it may be murder in the affailant.
‘This was the cafe of the aof Glmaﬁer and Herg"wd,

E. 3. tho before the flatute of 25 E. 3, and the feveral gmf riots
' K3 sboves
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above-mentioned, to whnch we may add Rot. Parl. 50 E.3.n 140,
164. 11 H. ¢. . 36,57. 13 H. 4. n. 14. 18 H. 6. n.30.

5. An a&tual levying of war therefore againft the king to-maky’a
treafon, for ‘which the offender may be indiGted upon this claufé’ of
; theﬁﬁﬂd‘or levying of war againft the king, confifts of two princi-
par or ingredients, viz. 1. It muft be a levying of war. 2. It
'Im%n be a levying of war againft the king.

. 6. What fhall be faid a levying of war is partly a queﬂm" fact
for it is not every unlawful or riotous affembly of many perfons to do
ghnnlawful a&, tho 4 faéto they commit the act they intend, that

' makes a levying of war, for then every riot would be trea«

{!SOJ fon, and all the alts againft riotous and unlawful affemblies,
as 13 H. 4. cap.”. 2 H. 5. cap. 8. 8 H. 6. cap. 14. and many more
(%) had been vain and needlefs ; but it muft be fuch an affembly as
carries with it fpeciem belli, as if thty ride or march wvexillis explicatis,
or if they be formed into companies, or furnifhed with military officers,

Corif they are armed with military weapons, as fwords, guns, bills,
halberds, pikes, and are fo circumf{tanced, that it may be reafonably
concluded they are in a pofture of war, which circumitances are fo
mmus, that it is hard to define them all particularly. ~ ~ ¢

Only the gencral expreflions in‘all the indi¢tments of this nature,

that I have feen, are more guerrino arraiati, and fometimes other parti-
~ culars added as the fa& will bear, as cum vexillis explicatis, cum armis
defenfivis & offenfivis, cum tympanis & tubis : but altho it be a queftion
of faét, whether war be levied or confpired to be levied, ‘which de-
pends upon evidence, yet fome overt-aét muft be thewn in the indiét-
ment, upon which the court may judge ; and this is ufvally mods guer-
vino arraiati, or armati, or confpiring to get arms to arm themfelves.

And therefore in the cafes of Burton and Grant before-mentioned,
: w'ho were indicted and convi€ied upon the ftatute of 18 Eliz. cap. 1.
for oonfpmng to levy war for pulling down inclofures, &c. there is
~ not only the confpiracy to do the thing, but alfo to gain arms and
‘weapons at the lord Norris's houfe, and elfewhere to arm them{¢lvés

for that attempt.

And the reafon hereof feems to be, becaufe, when an affembly of |

o pﬁ@z thus arm themfelves, it is a plain evidence, that they mean to

- defend themfelves, and make good their attempts by a military force,
cﬁm mﬁ&shdfubdue;llpowcr,thatmusfdtoﬁquﬁmm
» A (usu;u.u- Vl.up.s,;ld‘map ta, lGn-l.up.;.

and
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and befides, the very ufe of weapons by fuch an affembly wsthom
e king’s licence, unlefs in fome lawful and fpecial cafes, carria a
with it, and a prefumption of warlike force, and therefore under
a §iftin& and fpecial reftraint by the ftatute of #efimmnfi 2. [ :
(<) and.the Racwte (d) of 1 E. 1. de defenfione portandi 'S 1

ar

’i Whether the bare affembling of an enormous muluwde for Jo- ;
mgw unlawful aéts without any weapons, or bemg more gm-
ving arraiati, efpecially in cafe of interpretative or conftructive levying

- of war, be a fufficient overt-a& to make a levying of war within this
a&, efpecially if they commit fome of thefe acts themfelves, is very
confiderable and feems to be doubtful, 1. Becaufe I have not known
any fuch cafe ruled. 2. Becaufe the adts of 3 & 4 Ed.6. cap. 5. and
1 Mar. cap. 12. (which muft be intended of fuch unarmed affemblies)
makes it in fome cafes felony, in fome cafes only mifdemeanor. 3.
Becaufe it is very difficult to detrmine what that sumber muft be,
that muft make treafon, and lefs than which muft be only a riot; this
therefore thould be well confidered, and the diretion of the ftatute of
25 E. 3. to expect the declaration of parliament in like cafes 1s a fafe
diredtion, and fo much the rather, becaufe the ftatutes of E. 5 and

~.queen Mary feem to look the other way (¢), to which may be added
the great riots committed by the forefters and #/2//k upon the dragmen
of Severn, hewing all their boats to pieces, and drowning the barge-

. men. in a warlike pofture. Rot. Parl, 8 H. 6. n. 30, 45. 9 H. 6.
‘. 37. upon which the ftatute of 9 H. 6. cap. 5. was made : I forbear
therefore any opinion herein.

8. But whether the affembly were greater or lefs, or armed or not
armed, yet if the defign were direétly againit the king, as to do him
bodily harm, to imprifon, to reftrain him, or to offer any force or |
violence to him, it will be treafon within the firft claufe of compafi~ -

. ing the king’s death, and this affembling and confulting or practifing

- together to this purpofc, tho of but two or three, will be an overt-act

* t4 prove it; therefore all the queftion will be only touching in- ;
terpretative or conftruftive levying of war, whereof here-[ 5 ]

() 1 don't find any tlung to “’"5:" day. See Co. P.C. p.l;!b'xﬁow_
g_fed_u flatute here meant iq\,the;%'dt (i) Or rather rochulm-i fec the ,_':_‘

e of
W;‘ln 3. €40y 30 .hh of this
prohibited that any one bring force in affray i:) ‘doeul{o 1 Geo 1. u}.;
o[the;sqﬂe.orpunedb_yaig}:q!;bi 94‘&' 4

S
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ﬁfMlﬂg the kvymg of war, as in relation to the manner of i
mltbeﬁdu the circumftances requifite to'denominate a levying
Wu} rcfpe& of the manner of it, there is alfo requifite to thake
mon within this claufeé, that it be a levying of waﬁrz{/? the
ng, ‘which is the fcope, end and termination thereof, hath
'bteu faid, there may be a levying of war between private’ perfons upon
grivatc quarrels, which is nota levying of war agam& the kmg, and
fo not treafon within this claufe of this a&k.
f U A levying of war againflt the king therefore is of ‘two kmds
eltber exprefsly and direétly, or by way of interpretation,” conftruc-
tion or expofition of this a& : the former i is, when a war is levied
againft the perfon of the king, or diainft his general; or army by him

: . appointed, or to do the king any bodily harm, or to imprifort him, or

to reltrain him of his liberty, or to get him into their power, or td en-
force him to put away his minifters, or to depofe him’; many inffane
LCS-Df this kind may be given, fuch as was in truth the riding of ‘the
cal l of Effex into London armed with {words and piftols, his folficiting
g the citizens to go with him to cort to remove from the queen her
ﬂﬁmﬂ:ers and counfellors, his fortifying of his houfe againft the queen’s
oﬁcers which were in truth a levying of war, tho his indiétment was
upon the firft claufe of compaffing the queen’s death, which was s more
clcarly included within thefe actions. »
12, Conftru&tive or interpretative levying of war is not fo' much
‘againit the king’s perfon, as againft his government : if men‘affemble
togethcr more guerrino to kill one of his majefty’s privy council, this
l;atb been ruled to be levying of war againft the king, P. 16 Car. 1.
_ Cro. 583. Benfied’s cafe before cited, and accordingly was the rcfoku-

: tlon of the houfe oflords 17 R. 2. Tulbot’s cafe above-mentioned.
So in the cafe mentioned by my lord Coke in the time of
pf.ﬂ H. 8. Co. P. C. p. 10. levying war againft the ftatute of La-
Wers and to inhance fervants wages was' a leyying of war againft”

i ‘thc kmg ; and altho levying of war to demolifh fome particalar in-

lofyges is not a levying of war againft the kmg, Co. P.C.p.9. yet
be to alter religion eftablifhed by law, or to go from town to town

f‘w.p, to caft down inclofures, or to deﬁv;rdimmlb out of prifon

o iawfully imprifoncd, this hath been be levying of war

| o,
o { i
. 1 X
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~againft the hng within. this a&. and the confpmng to lev, war. fgr &
{e purpofes. treafon within that claufe of the aét of 13 Eliz. up.,l. :
as.yvas vefolved in Burton’s cafe and Grant’s cafe above- mentioned ;
andghe like refolation was in the cafe of the apprentices that aﬂ'em- ,
bled more guerrine to pull down bawdy-houfes. :
l‘tknconﬁdcrahle how thefe refolutions ftand with the jndgment of
pariidment in 3 & 4 Ed. 6. cap. 12. which makes fpecxal provifions
to m3keraemblies above twelve to alter the laws and ftatutes uf the
kingdom,or the religion eflablifhed by Jaw, or if above forty affem-
ble for pulling down mclofures, burning of houfes, or ftacks of corxr,
treafon, if they departed not to their homes within an hour after pro-
clamation, or after proclamation put any of thefe defigns in praétice,
which is neverthelefs reduced to felony within clergy by the flarutelof
3 Mar. feff. 2. cap. 12. Thefe offenfes being the fame with thofe ad-
judged treafon in Burton’s cafe and fome others before cited, why was -
it thought neceffary for an act of parliament 3 & 4 Ed. 6. to make it _
treafon under certain qualifications, and why reduced to felony within - -
clergy by the ftatute of 1 Mar. cap. 12. and the flatute of 3 &' 4 E.
6. repealed? It feems that altho the unlawful ends of thefe affemblies
thus ppinithed by 8 &9 4 Ed. 6. and 1 Mar. were much the fame with
thefe of Burton and. Grant and others, that were adjudged treafon,
yet the difference between the cafes ftood not in that, but in the man- :
ner of their aflembly ; thofe that were adjudged treafons in Burten’s
and Grant’s cafe were, becaule it was a confpiracy to arm themfelves
and levy a war more guerrino,
/ But thofe, that were thus heightened to treafon by 3 & 4 r 5 ]
E. 6. and reduced to felony by 1 4Zar, were not intended of . 54
‘fuch, as weie more guerrino arraiati, nor a levying of war, tho ti)éir
multitudes were often great, and tho they did put in ure the things they -
confpired to effect, and fo were but great riots and not levying war -
« within this claufe of 25 E. 3. and therefore thofe a&ts infliCted a new
" and farther punifhment to them.
; HIL En fon realme : hitherto it hath been faid what is a levymg of
war we are now to confider the place, En fon realme.
The realm of England comprehends the narrow feas, and therefom L%
if a warbc levied upon thofe feas, asif any of the king’s fubjeéts hof-
tily ;nv;dgany of the. king’s fhips, (which are {o many royal dm-"
this is 2 levying of war within his realm, for the narrow feas are ef
the ligeance of the crown of fnglqud vide Seldeni Mare claufian
Bt 4 3
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And this may be tried in the county nextadjacent to the coaft by an”™
indicGment taken by the jurors for that county before fpecial commHf-
: fioners of oyer and terminer, de quo wide infra, and in the chaptérof
_pirdcy: vide 5 R. 2. Trial 54. s
- Bt is true, beforethe flatuteof 28 H. 8. cap. 15. thofe treafons were
“ﬁﬂquun‘ed and tried by fpecial commiffion, wherein the admiral
and his lieutenant were named, as likewife other felonies com@mtted
upon the fea. —

. But divers inftances were in the time of E. 3. whereby fuch- oﬁ'cnfec 2
wpon the fea were punithed as treafon or felony in the king's bench.
40 A4j. 25. A Norman captain of a fhip robs the king’s fubjects upon
the fea, he being taken was hanged as a felon, but the Exglifh that
affifted him were drawn and hanged as traitors y and by the ftatute of
28 H. 8. cap. 15. there is a direCtion of a fpecial commiffion to try
them in fuch counties or places ashall be afligned by fuch commiflion
‘according to the method of trials of fuch offenfes at the common law,
but before that ftatute they might be tried by fpecial commiffion at the
common law, and according to the courfe of the commion law ; but
of this alibi in traétatu de Admiralitate.

For treafons and other capital offenfes in Scotland &‘.wre is
L 55] a provifion made by the ftatute of 4 Fac. cap. 1. and 7 Fac.

cap. 1.
dreland, tho part of the dominions of the crown of England, yetis
no part of the realm of England, nor infra quatuor maria, as hath
been ruledtemp. E. 1. Morrice Howard's cafe: the like is to be faid for
&cotland even while it was under the power of the crown of England,
as it was in fometimes of E. 1. and fome part of the time of E. 3. 8
. Rich. 2. Continual claim 13.

For Ireland hath the fame laws for treafon that England, tho it hath
fome more; yet for a levying war, or other treafon in Jreland the of-
fender may be tried here in England by the ftatute of 35 H. 8. cap. 2, ~
for treafons done’ out of the realm, as was refolved in the cafe -of

 O-Rork, H. 33. Eliz. (*) and after that in Sir Fobn Perrot’s cafe .{ i
, dm P.C. p.11. 7 Co. Rep. Calvin’s cafe, 23. a.
. An the cafe of the lord Macguire (g ) an Irifi peer, who was in.

,_’%dm Middlefex for high treafon for levying war again the king in
‘ ,hepleadedtolhc indi¢tment, thuhcwuoncbxtheyemmd

lizs, P [ i T
)%in’m&m?‘nrd.kg.nu {‘)Smfr.fy.!) 9“ R
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“ords of parliament in Freland, and demanded judgment, if he fhould
be arraigned in England for a treafon committed in Ireland, whereby

he Yhould lofe the benefit of trial by his peers ; but it was refolved, 1, -
for a treafon in freland a man may be tried here in England by
the {Jatute of 35 H. 8. for it isa treafon committed out of the realm.
2. t altho WMacguire, if tried in Ireland for his treafon, thould
hlve his tFial by his peers, as one of the lords in parliament, which
he cahmetNave here, but muft be tried by a common jury, yet that
* “altered not the cafe ; he was therefore put upon his trial by a Middle-
fex jury, and was convi€ted and had judgment, and was executed. H.
20 Car. 1. B. R. fo that the opinion 20 Eliz. Dy. $60. b. was ruled
nolaw : vide Co. Litt. 261.

- And the fame that is faid of Jre/and may be faid in all par- 6
ticulars ‘of the ifle of Man, Ferfey, Guernfey, Sark, and Al- [156]
derney, which are parcel of the ddminions of the crown of Evgland,
but not within the realm of England as to this purpofe conccming'
treafon ; yet they have fpecial laws of their own applicable to crimi-
nals and jurifdiGtion for their trials : as touching treafon committed in
PVales before the ftatute of 26 H. 8. cap. 6. no treafon, murder; or
felony®ommitted in /7ales was inquirable or triable before commif~
fioners of oyer and terminer, or I the king’s bench in England, but
before juftices or commiffioners affigned by the king in thofe counties
of Wales where the faét was committed. P. 2 H. 4. Rot. 18. Salop’ :

“ Johannes Kynafton indiftatus fuit quid ipfe confentiens fuit ad  falfam
& proditiofam infurrettionem Oweyn Glyndour &' aliorum Wallico-
“ vum, & feiens de toto propofito eorundem, qui proditioss combufferunt
“ willas de Glyndour Dynby, &c. & quod proditiose mifit Johannem
“ filium fuum bend armatum & arraiatum pro guerrd & Williclmum
# Hunte fagittarium ad predictum Oweyn & exercitum Wallicorum,
“ &'c, dicit quid preedifle ville, in quibus fupponitur proditiones pree-
& diffas fallas fuiffe, funt infra terram Wallie &' extra corpus  com®
alop’ &' legem terre Anglie, unde non intendit quid dominus rex de
% pxoditionibus pradiflis in hoe cafu ipfum impetire velit, feu ipfum pos

%Sifit inde refponfurum, € quia plenarié & certitudinalizer tefiifi=
 catuningfl, quid pradifie ville funt infra terram Walliz & extra
“ corpus Yomitatas Salop’ &' ‘legem terre Angliz, & Thomas Covele
* attornatuS ipjins regis coram ipfo rege inde examinatus hoc non dedicit,

% & fir jufticiaris ad inquirendum de prod:mmbus preedidlis infra Wals

¢ liam fadfis %e commi ]' ad: predifie mgmrm minimé potuerunt
sl o neg
i ; i

e



oy pmfwms prmhﬂa ﬁ in terré Walliz faﬂo WWW
“ Anglize triari wec terminari poffunty .confideratum eft, quid quotd

“ prediflas proditiones pradifins Johannes Kynafton rat.inde quittus,
% &% But it is true by the flatute of 26 H. 8. cip. 6. counte:feit-
m; of coin, walhmg, clipping or minifhing the fame, felonies, (mur-

. mnlﬁlful burnings of houfes, manflaughters, robbg‘ihs, burg‘mu,

. i Tapes, and acceflaries of the fame and other ‘offentes feloni-

t»! 57] oufly done in W ales {(4), or any lord(hip marchgageay be in-
quired of, heard and determined before the juftices of goal-delivery -
and of the peace and every of them in the next adjacent county : this
a& is confirmed by the great ftatute of Wales 34 & 35 H. 8. cap. 26.
which fettles the grand feffions and juftices thereof, and gives the juf-
tices of the grand feffions power to hold all manner of pleas: of the
crown, and to hear and determine all wreafons, felonies, &¢. within
the precinét of their commiffions, as fully as the courtof king’s bench
may do in their places within the realm of England ; fo that as to
thofe offenfes enumcrated in the ftatute of 26 H. 8. the juftices of
@ol‘-dclivery in the adjacent counties, viz. Gloucefler, Hereford, Salop
and Wigorn’, had thereby a concurrent jurildidtion with the juftices of
tife grand feffion (i ). .

- But whether the ftatute of 26 H. 8. extended to treafon for com-
pafling the king’s death or levying of war (%), or whether the fame
remained only triable by the juftices of the grand {feflions, feems doubt-

. ful, and the rather, becaufe that ftatute is not confirued by equity, and

therefore it extends not to an appeal of murder in an adjacent county,
and-fo it was adjudged Hil. 7 Car. B. R. Sently and Price (1) ; but at
this day 26 H. 8. cap. 6. ftands repcaled by 1 & 2 Ph. & M. cap. 10.
asto the trials of treafon (m).
. dtis troe, that in other criminal caufes, that are not capital, as in
‘cafes of indi¢tments of riots, they may be removed by certiorari into
“the king’s bench, and when iffue is joined they may, be tried.in the /

o .mext Englifi county, 7. 16 Fac. Sir Fokn Carew’s cafe () and dx)ncn

v counties of Fales, as well as the lordihips  king (hall appoint, in like manneg/as if the

" marchers; and fo it was refolved in ./ fafls had been committed in {ugh fhires.

\igboe's cale for.a murdcrm?mbra&ejluu 7. (1) Cro. Car. 247. W. Fo

Geo. 1. B. R. {m) The 168 2 Ph. & A &‘ucmg all

i) 1 Mid. 64, 68, - trials for treafon to the ord/ and courfe of

Xt fhould feem that it did not, and  the common law is wviessul re of 26

‘was one reafon of making the ftatute H. 8, and by the {fane rcafon of 32 H. 8.

32 H.8. cap. 0‘4. whereby all treafons = al{oas to-treafony

m(imﬁom treafons committed in (n) Crod Jfa:. %4« 2 Rol. 283 Rpl

w begrefcutedmdmcd in fuch & Abrygoaa AN 7T :
- others, -

Wi ' (b) For this ot extcnds to all the antient  fhires and before fuch camm:;yd as the



“others, as ‘zell s in.a guo W, whuh is at the kmgs gmt."
but whether a certiorari lies into /ales upon an indiCtment of -
treafon or felony hath been doubted A2, 9 Car. B. R. Chedley's
cafe (p): it feems a certiorari may iffue for a fpecial purpofe, asto
quafbythe indi¢tment for infufficiency or to plead his pardon, but not
asto fial of the fa& (p ), but it fhall be fent down by mittimus accord-
ing to¥he ftatute of 6 £7. 8. cap. 6. becaufe it is in a manner effential
for fel®ny, or.qreafon to be tried in the proper county, unlefs where a

. ftatute particulaily enables it, which it did in the cafe of 26 H. 8. qnly
whilft it was in force, where the indictment as well as the trial is in
the adjacent county. '

But certainly /ales is within the kingdom of England (), aml
therefore not within the ftatute of 85 H. 8. cap. 2. for trial of forexga
treafons.

If a felony or treafon be committed in Durham, a certiorari J.lcs to
remove it into the king’s bench out of Dur/am direéted te the Jnfhcu
of peace, oyer and terminer, or gaol-delivery there; for fince the fla-
tute of 27 H. 8. cap. 24. they are all made by the king’s commiffion,
and fo the proceedings before them are his own fuit, and thus it was
done i Ruttabic’s cafe (r) upon debate ; but if the party plead mot
guilty it thall be fent down thither to be tried, as was done in that cafe.
T.1653. They of Durkam claim a privilege not to be fworn out of
the precinét of the county palatine. /Fide the ftatute of 2 H 5. caps
5..9 H. 5. cap. 1. 11 H.T. cap. 9. for treafons and felonies in Tindal .
and Hexamyliire.

And thus far concerning treafon in levying of war againft the king,
See Fofter's dilcourfe of High Treafon per totum, and 1 Hawk. P. C. ch, 17. of High

Treafon, and Kelyng's Rep 7. &c. High Treafon, 2 Bur, 642 to 652. Kel 7
2 Black. Com. ch, vi. p. 82. 2. Wilfon, 365. § g

o) Cro, Car: 3
But et it gns been done in felony (,) 2 Ral 28,
of the fa&, as in the cafe of (r) Vide infra, p. 467. and Pare Il.,;
rr_u. 1 Vens 93, 346, Herbore's cale, 212, 4

e
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ang treafon in adhering to the king’s enemies wubm theland or
ot without,

HE words of the ftatute of 25 E. 3. go on, viz.«e@» _/{ﬂ aidant
al enemies nofive dit feigneur le roy en fon royalme donant a enx a]d
ou comfort en fon royalme ou per ailliors.

I. Therefore we fhall inquire what fhall be faxd enemies of the king:
thofe that raife war againft the king may be of two kinds, fubje&s or
‘foreigners : the former are not properly enemies but rebels or traitors,
the latter are thofe, - that come properly under the name of enemies.

This gives us occafion to cofider fomewhat of the nature of war

“and peace.

- The power of making war or peace is inter jura fummi imperii, and
.in England is lodged fingly in the king, tho it ever fucceeds beft whcn
éone by parliamentary advice.

™ Peace is of two kinds, v:iz. 1. Pofitive and contracted. 2. Such a
“peace, as is only a negation or abfence of war: that peace, which I
call pofitive, is fuch as arifeth by contralls, capitulations, leagues,

ot truces between princes or ftates, that have jura fummi impe-
“rit, and is of two kinds: 1. Temporary, which is properly a truce,
“which is a ceffation from war already bcgun, and then the term being
elapfed the princes or ftates are ip/z fac?o in the former ftate of war,
unlefs it be protracted by new capitulations, or be otherwife provided
m the infirument or contraét of the truce. 2. Perpetual, _/' ne termine
) ot indefinite, which regularly continues according to the tenor or con-
Y llitmns of the agreement, until fome new war be raifed between the
‘prmcu or ftates upon fome emergent injury fuppofed to be done by 4
ané” party or the other; and this is properly called a league fedwr/z:l
m‘lku the princes and ftates confaderati, and tho this may be vari-
: oufly diverfified according to the capittilations, condjons and
] quahﬁcatxons of fuch leagues, yet they are ordinagily of thefe
es offenfive and dcfenﬁve,wlnchobh the princes

-
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“obhgmg el.ch to fuccour and defend the other in cafes of mvzﬁon or
war by other princes. 3. Leagues of fimple amity, whereby the one
contradts not to invade, injure, or offend the other, which regularly
includgs alfo liberty of mutual commerce and trade, and fafeguard of
merch{nts and traders in either’s dominions, tho this may be diverfi~
fied adeording to fuch contrals as are made in fuch leagues; and
therefdre in the league between king Fames of England and the king
of Spal there. was a tacit exception on the part of the Spqniard by the
.wary penning of the articles, whereby the freedom of our trade hto
the weftern plantations of the king of Spaiz hath been fuppofcd by
the Spaniard to be reftrained.

2. A peace, which is only a negation or abfence of war, is that which
I call a negative peace, becaufe it is only an abfence or negation of
war, there intervening no league nor articles of peace, nor yet any
denunciation of war, for it is regulagly true, ubi bellum non eft, pax eff,
tho neither prince is under any capitulation or contralt ; for there are
divers princes in the world, that never capitulated one with another,
and yet there is no ftate of war between them ; and therefore the war
by the Spaniards upon the Jndians, tho under pretenfe of religions
wnhout'any juft provocation hath been held injurious and an unjufls —
aggreffion, tho there intervened ng former articles of peace between
them,

War was antiently of two kinds, bellum folemne vel non folemne : a
folemn war among the. Romans had many, circumftances attending it
(a), and was not prefently undgrtaken upon an injury received without
thefe folemn circumftances. 1. Clarigatio (b) or demanding
reparation for the injuries received. 2. That being not done [ l,]
there followed indi&ion or denunciation of war. 3. Dilation or a:
fpace of thirty-three days before actual hoftility was ufed ; but moft
times neceffity and politic confiderations both among them and other

. mations did difpenfe with thefe folemnities, which were found often
times too cumberfome and inconvenient, efpecially where the delays *
might eccafion furprizal or irreparable damage to the commonwealth, +
as where the adverfe.party made preparations, which, if not ﬁ;ddenly
repreffet), might prove more dangerous and irrefiftible. ~ :

But thefe folemn denunciations of war had place only in oﬂinﬁn
or mvaﬁve\ta,n, and even then had many exceptions.

(a) See the of it defcribed iintervencd-between the demanding reparas
Dn:x‘{ II?L Iii:; l} S.‘d I‘:'::‘g X;)’l ulz non:nd thrP IE:I&I:& 3 RN
L3 v. 32 reby at ap- See Lib XX11. ¢ap.2s .
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< “! lfawwn’&mﬂy between two- prmces-orﬁatu, auh-(eﬁn
‘porary trace be made as for a year or two, that term being elapfed
they are in a ftate of war. without any denunciation, for they are in
the former condition, wherein they were before the truce made.
/2. In cafe a foreign prince in peace violate that peace and beomes
“ﬁe aggrefor, or invades the other, tho without any denuncrazjh the
?ﬁim:e that is upon his defenfe was not bound, neither was it ‘necef-
‘fary for him to make a folemn denunciation or proclamggion bf war,

for this folemnity of denunciation was thought only rcquxﬁte on the -

part of the aggreffor.
- 8. If after reparation of injuries fought, inftead of reparation of

‘the former, new are committed by the adverfe prince, as killing of an
embaflador, contémptuous rejeGtion of all reparation or mediation
“touching it, great'provifions of hoftility, or the like, there, this de-
_munciation or dilation was not requifite in the aggreffor; but when all
is done, fupreme princes or ftates take themfelves to be judges of pub-
Jic injuries, -and of the manner, means and feafons for their repara-
tions, ‘and what they judge fafeft and moft for their advantage is moft
commonly done in thefe cafes, and they feldom want fair declarations
% juftify themfelves therein. B
[’ 2] And therefore whether thefe handfome methods be obférved
- or not, yet if de fafto there be a war between princes, they
‘and their fubjes are in a ftate of hoftility, and they are in the con-
dition of enemies (‘4offes) to each other ; but now for the moft ‘part
‘thefe antient folemities are antiquated, L come therefore to the pradlice
of our own country and modern arms, and what we may obferve
from our own books, hiftory, and monuments.
. We may obferve in the wars we have had with foreign countries,
that they have been of two kinds, viz. fpecial and general ¢ fpecial
‘kinds of war are that, which we ufually call margue or reprifal, and
Wagun of two kinds, 1. Particular, granted to fome particular
~ perfons upon particular occafions to right themfelves, for which yéde
w m 4 H. 5. cap. 1. but this is not the proper place to'treat touch-
W&- 2. General marque or reprifal, which«tho it hath th eﬂ'e&
~of 't mr, yetitis not a regular war, and it differs in thefe’two in-
fances : 1. Reghlarly itis not lawful for any perfon bya eflion to
the hip or goods of the adverfe party, unlefs a cammif-
’&nmthehng, the admiral, orthofe that are fpecially a
eunto. - 2. It doth not make the two nations in a perfeét &ateof




.- ‘W}Q&meathm,ﬁmdkymuwaﬂyukcone fromanothcrs\  ene-
mces,andm:;y times in procefs of time thefe general reprifals g!ow w
a very formed war : and this was the condition of the war betweenus.
and the Dutch 22 February anwo 1664 the firft beginning whereof was-
by #hat adt of council, which inftituted only a kind of univerfal re-
prifa}, and there were particular reafons of ftate for it; but in procefs
of tilne it grew into a very war, and that without any war f&lé‘mﬂj
denomnced ; and therefore by the ftatute of 17 Car. 2. cap. b Dole-

. man and othcrs, that were in Helland, were declared to have tuj—
toroufly adhiered to the king’s enemies, and were attainted of treafon,
unlefs they rendered themfelves by a day certain, and all others, that
ferved the ftates of the united provinces during the continuance of the
war, foldiers or feamen, by fea or land, and not returning by a time
certain, were attainted of treafon ; and this had all the effe®s of war
and hottility : the goods of the Engl/i taken by'the Dutch and 6
brought intra prefidia the property was wholly changed, and [! Jf]
tho retaken again, fhould not be reftored again to the firft owner, ac~
cording as in captures by enemies, 7 E. 4. 14. 22 E. 3. 16. and fo it
was practifed during that war.

neral war is of two kinds: 1. Bellum Solemniter a’emmtiam."-—-

or hﬁm non folemnitér denuntiatign ; the former fort of war is, when
war is folemnly declared or proclaimed by our king againft another
prince or ftaté; thus after the pacification between the king and the
Dutch at Breda, vpon new injuries done to us by the. Dutch the king
by his printed declaration 1671. declared war againft them ; ;and ,t,hu
is the moft formal folemnity of a war; that is now in ufe. i 3

A war that is non _folemnitér dmummzum is, when two nations ﬂgp
fuddenly into a war without any folemnxty, and this ordinarily hap-
pencth-among us; the firlt Dutch war was a real war, and yet it be-
gan barely upon general letters of margue : again, if a foreign prince
invades our coafts, or fets upon the king’s navy at fea, hereupon a real,
tho not folemn war may and hath formerly arifen, and
prove a nation to be in enmity to England, or to prove a peﬂqmtq;ﬁb
an alien enemy, there is no neceflity of {howing any war proclnm;g, :
but it may be averred, and fo put upon trial by the country, w.
there was a war or not; and therefore P. 31 Eliz. ,magnfhce Mﬁ

- reponts (¢ j, in an action of debt the defendant pleaded, that
bﬂ'w‘u‘ap(ba born mﬁm aunder the: obedxexmof“ lmp,gf
v % e i Guwen, 45, Rk ’%




§p¢m, em:my-pf tb; queen, thc plea wasruled good, tl;obe iewed
not, that any war was proclaimed between the two realms ; mﬁ
according is the pleading 7 E. 4. 13. Rafiel’s Entrics, Trgqu}i p:r
aten (4). |
And in very deed there was' a ftate of war between the crowyis of
. ng?and'and Spain, and the Spaniards were actval enemies, c(p:fmuy
after the atiempt of invafion in 88. by the Spanifh Armada,
(“ere was no war declared or proclaimed between the two crowas, as
: 1‘ 64) appears by Camden [ub anno 31. (¢ ) ibidem p. 408, & ibidem |
et - 466. (f) fo that a ftate of war may be between two king~
doms without any proclamation or indiction thereof or other matter
of record to prove it.
And therefore in the cafe in queftion touching treafon it fhall upon
the trial be inquired by the jury, whether the perfon, to whom the
: ~ party indifted adhered, were an gpemy or not, and in order to that,
vbether there were 2 war between the king of England and that other
_prince, whereunto the party adheres, this is purely a queftion of fad
and triable by the jury, and accordingly is the book 19 E. 4. 6. and
the reafon is plain, becaufe it may fall out, that tho there were a league
= between the king of England and a forelgn prince, yet the war may
be begun by the foreign prince: again, fuppofe we, that the ]cmg of
England and the king of France be in league, and no breach thereof
between the two kings, yet if a fubjed born of the king of France
. makes war upon the king of England, a {ubjek of the king of England
ldbenng to him is a tra.ltor within this law, and yet the Frenchman,
that made the war, is not a traitor but an enemy, and fhall be dealt
vnth as an enemy by martial law, if taken: this was the cafe of the
duke of Nofolk adhering to the lord Herife a fubje of the king of
Scots in_amity with queen Elizabet/, that made an aftual invafion
upon England without the king’s commiffion, M. 13 & 14 Elix.
ﬂv. P. C.p. 11. Camd. Elix. fub anno 1571 (g), 14 Eliz. p. V5.
M the cafe of Perkin Warbeck a Frenchman, 1 Co. Rep, Calvin's
B ﬁ&(lz} 6 Dy. 145. a Sherly's cafe (i); fo that an enemy extends
~ farther thar a king or ftate in enmity, namely an alien commg’ into
W in hoftility.
1L In the next place I fhall confider what fhall be faid apcrjm
adir ‘_ l", and alfo what thall be ad/ering.
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) nce be in n&uﬂ war againft the kmg of Eng
n :ﬁé'&’o{‘ tha 'pﬂnce under his protection is prefumed 1o be :
hﬁnﬁ; to him, but he is not a perfon within this act, for if he | e
be taken, he fhall be dealt with as an enemy, viz. he fhall be {1 51{\
ran{gmed, and his goods within this realm feifed to the ufed of the
king! When king Fohn was develted of the duchy of Normandy by
the ki ing of France, and thereupon the Normans forfook the alligeance
of the king of England, which was due to him, as duke of Normandy, =
* all the lands of the Normans in England were feized into the. ﬁhg”"
hands, and thence grew firft the efcheat de terris’ Nomunnmm men-
tioned preerogativa regis (k) cap. 12. and the ftyle of fuch forfeiture
was ulually, quia receffit a fervitio nofiro & adhefit inimicis noftris in
Normannia, Clauf. 6 Jokn. m. 19. pro Euftachia uxore Lurce fil” Jo-
hannis, Clauf: 8 Fokn. m. 5. pro Abbate Clunigcenfi : fee the mﬂoﬁ y
thereof before cap. 10. they were &4 fidem utriufque regis. ol

If there be war between the king of Exgland and the king of Fbm :
thofe Englifimen, that liye in me'e before the war, and coulhw
there after, are not fimply upon that account adherents to the kmg’l
enemics, unlefs they aftually affift him in his wars, or at leaft refufe
to retygra upon privy feal, or upon proclamation and notice thetee
into England ; and this refufal, tho it is an evidence of adherence,
feems not to be fimply in 1tfelf an adherence : this appears ylax;xlx'b"
the fratute of Magna Gharta, cap. 30. g

If a fubject of a foreigh prince hath Rved bere in England m&r
the prote&tion of the king of Englam! and {o continues a&er a var
proclaimed, and partakes of all the benefits of a fubje, and qg
cretly practifeth with the kmg of Fram:, and affifts him b ﬁ
hath left this kingdom, or openly renounced his {ubjection to ﬁjﬁ
crown of England, this man feewms to be an adherent within this a&,
and commits treaf%n thcreby tamen queere, vide D_y. 144 a,S
cafe ; and the like law feems'to be of an enemy ¢ co:mqg hither a
lhymg here under the km,g s letters of {afccoqdua; gum " iz
18H6cap.4 20H6.rapl

If there be a war between the king of Englatd

Mmau goes into rance, : {hy: @t’;m‘
before the truoe 1s expu'ed; 'Hm is notui‘: adhere)




ki

Whim. H. 18 E. 2. Rot. 34 in dorfa rex (1).

fted them in order to their further hoftility, this might
1 an adherence: nota, the reafon, “ Quia praedicius Johjnnes

treugarum inter patrem noffrum &5 Robertom de Bruys fvit
/ per preeceptun Andrez de Harcla ad pictandum quandam
,mcgmcm, quo tempore bene licuit unicuique-de Anglia imtrare in Sco-

“ly

&M Johannes Babuit tales literas Andrez de Harcla, & ibidem
b ,ﬂ‘M@‘ maoram fecit per unum annum abfque eo, quid aliquo tempore

¢ Scotis predidlis fuit adharvens, & quod idem Jobannes rediit in

& Angliam durantibus trengis pradiflis, & femper hallenis fuit ad

8¢ pacem nofiram & patris nofiri’  Nota, this Andrew Harcla hav-
iing been created carl of Carlifl®was by an extrajudicial military
fentence firft degraded, and then had judgment of high treafon ngen

g

: m{emmof degradation, aswell . * pur meyntener le dit Robert d'eftre voi
ent fot high treafon, were “ d°Efcoce, proprement en la reverfe dela

ve Sir Ralpb  * entencioun le roi, pur quele i vous fit

Sic yabu chbc, Sujnbn de Wifkam _ ** counte; par queiagarde cefte court, ge
m cn{ ho, together with ¢ vous foietz degradee, & qe vous perdetz
Kemt the king's brother and = “ noun de counte pur vous & pur vos

de Haftinges,were {pecially conflituted ¢ heires 8 toutz jours, & ge vous foictz
patents, Yuficiarii ad d adnn- s dcu-ym del efpeye & qe vos efporuns

~dum Andream de Barcla comirem arhoh, # dorrez loient coupcs ¢c talouns ; & pur
m & proditorem regis & fegm&/n, * ceo qe vous Andreu, homme lige noare
nuper in comitem gladio cinxerat, & ad  ** feignour le roi, countre voltre homage,
uﬂds-lcipjo juper radatione, inimicitia  *¢ foi & ligeaunce, en countre voflre feig~
feditione pronunciandun & red-  ‘ mour lige, eites aliez, tretroufement,
idupes and the form of the faid judg- * faulement & malveifement, a Robert de
o be pronouuced was at the fame - “ Brus, eriemy mortel a noftre feignour le

p-

m&: to the faid juftices in a ox ¢ roi & de foun realme & a foun pocple,
. Aches ich

€, illi ‘regis, the ¢ par (erement & par efcrit, por meyate-
I:v:i’:‘no{ ‘ ;‘p : . zr du dit Lo&crf& a fes h’:m kyro».
owing words: “ Pur chnpﬂn; “ alme d'Efecee enterement, a tut voftre
voi pur le graunt bien valu & ¢ force & power, countre toutes gentz, &
“gu'il entendit davour trove en ;e vous nomeretz fis hommes, & le dit
Andrex de Harcla pur aider & " Robert autre fis, les queux dufze ordey-

ene: fall'eym‘ntﬂ & les droitz  * mereint, de toutes les grofles befoignes
aroune & de foun | ‘countre  “ de roialme d"Engleterre & d'Efcoce, & ge
“ Jeur ordeinement fe tendroit ¢n touz
xoyaz. & £ nul, de quel eftat ou con-
icioun' qu'il fuft,” wnﬁ: countredire le
“ dit en nul poynt, que vous
¢ gve | voltre force & power, [/}
¢ “mhr,&umenpmim.m-
" % troufement, faucement & malveifement
:‘f?m‘ hu mli:'l pnwe;: e‘:‘nnue voﬁndn

l’: piers Pm
mettre en fub)

& al aghw de vous, & du dit

*~ “kfl.!li‘mnl\tmyuuytu

.

m”h AR A confpxred with: the

5 tiam per licentiam &8 literas de conduétu cuflodis Marchia, & quod -

-'ﬁ{.‘ ] ; 3 A,fh)'»""?



h _acza 2. 6’ P lsi & in Cormnly a;nomt-a&m prove
treafon in compuﬂiﬂg the king’s death, but it feems not an. overt-ad
to ccmn& him of adhering to the king's enemics, for n&kmﬁ
this Ahdone the ‘emperor was not an enemy. Co: Pl
If an Englifiman during war between the king of EMM
France be taken by the French, and there fwear fealty to the kin Py
France, if it be done voluntarily, it is an adhenng,to the kmgsm
mies ; but if it be done for fear of hislife, and that he returns, as foan
as he might, to the alligeance of the crown of Eﬁglq:ud this is "83}
not an adherence to the king’s enemies within this act. Cleufu
7 E. 3. part 1. m. 15. Fohn Culwin’s land being feized upon ﬂmw
count there was oufler le main cum exitibus, * Quia compertum ¢ft per in~
¢ quifitionem, &c. quod Johannes ad fidem & pacem mj‘fram extitit, M«
“gue idem Johannes captus fuit de guerrd per Scotos inimicos nofiress
“ &9 in prifoni in Scotid per diflos inimicos nofiros, & pro vitd Jud
“ falyandé ad fidem didtorum Scotorum per dimidium anpum eamt‘?r“
% quodque idem Johannes pofiea in Angliam redist, & ad fidem & pa-
S oem noflram a tempore pmdu‘ia hadtenus extitit 3 tho this was bcfore
25 E. 3. yet the inftance is ufeful, becaufe adhering to. the Icmg'l
encnues ‘was then treafon. oot
- If a captain or other officer, that hath the cu&ndy of anyvf the

¥l

kmgs caftlesor gamfons, thall treacheroufly by combmam f th
the king’s enemies, or by bribery or for reward deliver them np, this

&le qumesSal v &vo&-e*h

¢ roialme, & a ceft trefoun, faulme, mal-

¢ veifte & treitroufc aliaunce meyntenir,
« feiftes le pocple noflre feignour e roi
& jurer, en ettreaunt. lg ?3’ poeple a vous,
€ taunt come en vous feuft, po

¢ nir la dite trefon, faufme, mroasz

¢ tretrouce aliaunce {ufdites, les queux

¢ fount notories & conuz en le 10i~

ur . h«roi le ge-
cefte ¢

@ alme, - h\m(he fei

% corde; par quei a . there &obe nrol. e
“ w le,? quefmf:‘ ,mrbyhuizgmi 1at it Wi

& decole, mlqagbwd_ d 442 judiciad
P s & entrayles, d s treitroufes  altho it fearce de 1)
e ~vindrent,. ars en ﬂlroo&bw :

v8% .nudrn.& &?xmmhwvﬂm

6 ek vicecomiti Cum riaqnod k" iat

“ ge autres n’enprei
¢ treafons a lour fmiue ur

me pount de La;g:“ ¢y PO | enfn%

i
is whole n;
chamryuponnc ariy au
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by.lhe commons, and had }udg;meut of thcjo i
, Rot. Par. 1 R. 2. n. 40. namely /William Wefion to bg
d hanged, but execution was refpited, que ! e rv; w'eft uncore
3 &l manner de eeft ;udgmmt ¢ Gammey s ]udment was .thus,

' Jﬁt pnwlwme & banneret € aves jcrw la aiel le roy en jcs gumes, '
 &8.w'efies lige home mofive feignenr le roy, vous feres decolle Jans autre
 “jufiyce auer, but execution was refpited ().
. And note, tho the charge were treafon, and poﬂ':bly thc proofs
- might probably amount toit, and #alfingham fub anno 1 R. 2. tells us
‘i was done by treafon; yet the reafon exprefled in the judgment
‘againft Wefion is only, que furrendifis le dit cafile de Oughtrewicke al
_ememies nofire feigneur le voy avant dits fans mul durcffe ou defalt de vie-
 tualls contre vous ligeance & emprife : and the like reafon is expreft
ﬂl the Judgment againlt Gomencys, Vous eniprifis a fauement garder
‘ 6] Jans les furrendy a nully, &c. & ore wous Johan fans nul du-
t refee ou defalt de villuals ou de artillery ou autres chofis necef-
ﬂ'iu pur le defence de dits ville & caftle de Arde fans commandiment
mgﬁn Jeigneur le roy malement I'auets delivers & furvendres al enemies
ﬁn feigneur le roy per voftre defalt demefne contre tout plain de drut
&8 reafon, & encountre veftve emprifes fuifdits, Se. ey
. The truth is, if it were delivered up by bribery or trcachcry', it
[ mgbt be treafon, but if delivered up upon cowardice or imprudence
wqhont any treachiery, tho it were an offenfe againft the laws of war,
qﬂ the party fubjet to a fentence of death by martial law, as it once
: Wencd in a cafe of the like nature in the late times of trouble (),
@uui& not treafon by the common law, unlefs it was done by trea~
; but tho this fentence was given in terrorem, yet it was not ex-
it feems to be a kind of military fentence, tho given in parlia-
. e unto that of the baron Grayflock governor of Berwick ( o),
Ned into ,{v‘uuu without :hefkmg s commandment, and left
¢ garrifon to Robert de Ogle a valiant Knight, who ufed
w& ther:ﬁf’ pm it m\ioﬁ in the ab-




within the land and without. (S
~ Touching the trial of foreign trcaﬁm viz. aabeﬁmo amm.gs
as alfo for compaffing the king’s death without the kingdom
at this day, the ftatutes of 35 H. 8. cap. 2 hath fxﬂcwnﬂmw
for it fp) P. 13 Eliz. Dyer, 298, 300. Story’s cafe ; butat _
common law he might have been indi¢ted in any county oﬁi Zﬂ
England, and efpecially where the offender’s lands lie, if he «Bna
any. 5 R. 2. Trial 53.
* And it feems, if the adhering to the king’s enemics were upon the
narrow feas, this is an adherencg to the kingls enemics within the
realm, and tho it be triable by a fpecial commiffion at this day ground-
ed upon the fanite of 28 H. 8. yet at common law it might have
been indicted and tried in any adjacent county by a fpecial commiffion
of cyer and terminer, for the narrow feas are within the king’s allige-
ance, and part of the realm of England 6 R.3. Proleﬂwn 46. Co.
Ltt. 260. A ’“‘

l'n& 197+ 237. 218, 219. 220, and fee his Difc. T. ch. ii. per tot, 4 mnk Carn. ch. ﬂ
82.83. 1 Black, Com. ch. vn P- 357 R

(p) This Rmne gives power to try fuch
ons in the king’s bench or by com-
miflioners in any county appointed by the
commiflion, xnd continues in force not-
withltanding 1 & 2 Pb, & Mar, cap. 10.
which reduccn the methods of tnal for

trealon to the courfe of the commolbw
becaule it is not introduive of a new law,
but only fetties a point, that was before
doubtful at com‘:ondhw; and :\f::' ac-
cordingly fo refolved in Stprie's m
298. ‘g . P.Cop. 14.
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h ut of cﬁdheay,*an the king’s' gfim& and dm*tcrs&'
erties, franchifes, honours, pardons are paffed under this feal.
“Thee is or fhould be always a memorandum made upon
“d'the clofé rolls of the breaking of the old feal and making and
Y'ﬁ‘tm‘iﬂg of the new ; and by the very delivery of this feal the office
of keeper of the great feal is conftituted, and moft ordinarily is to the
faine perfon, that is lord chancellor: fometimes the cuftody of the
- great feal is in one perfon, and the office of lord chancellor in another;
’bﬁxf always a memorandum of the delivery thereof entered upon the
. elofe rolls. The great feal confifts ordinarily of two impreffions, the
one the very great feal itfelf with the king’s effigies inftamped ‘on'it,
the other i is commonly called pes figilli, and fometimes in our old books
called % targe, which is the impreffion of the king’s arms in the figure
of a target, which is ufed in matters of fmaller moment as certificates,
'whvch are vlvally pleaded fub pede figilli.
nﬂy, when the king travelled into Normandy, France, ar otbcr
e fomga kingdoms upon occafion of war or the like, there were two
-wt feals, one went along with the King, the other was left with
. the cuflos regni, or fometimes with the chancellor, if he went not along
with the king, for the difpatch of the affairs of the kingdom, and
t’lle king upon his return fometimes redelivered the old feal and
in the new, Clau/. 20 E. 3, part 2. m. 26. dorf. Clouf. 19 E. 3.
2. m. 23 & 10. dor/. Clayf. 20 E. 3. part 2. m. 18. dorf & fre-

ful, Iomeumes a wamm to :ﬂ'ue treafure, to mab
y &‘:. wide 11 Co. Rep, 92. the earl of .Dworgﬁm*s cafe;
: Qi’t fenl 18 d‘mnly in the cuftody of the lord kcépcr 0{ ﬂ!g




andfor the mp&mt thefe feals are dehvamd by the hng s ordcl‘ﬁgnp :
fied fometimes by his privy fignet, foretimes by his fecretaries, but
antsntly the moft of them were delivered by the kingin. mw
feveral pexfons, that had the cuftody thereof, and a. Mnm made
thereof upon the back of the clofe roll. Clau/: 43 E. 8.m. 18. dorf-.
The antient manner of delivery of the feal for ftatutes
and probably for other feals of like nature was by the king in pﬁon
as before, or by a clofe writ and memorandum under the great feal. T
19 E. 1. it is commanded, that for the future it fhould be ddmml
under the feal of the chancellor of the exchequer. }
The manner antiently of delivering the judicial feals of tbc kmgt
bench and common pleas was by the king or chancellor to the chief
juftices refpetively, and in like manner the judicial feal of the ex-
chequer to the-chancellor of the exchequer ; thefe were ordmanly m
two pieces, Clau/. 43E. 3. m. 18. dorf. The profits of the feals be-
longed to the king, except the feventh penny, which is the fee of
either chicf juftice (a); and when the ng farmed out the profits of
fhe feal of either court, fometimes onc piece remained with
the chief juftice or his deputy, the other picce remained with. £ 73]
the farmer or his deputy : thefe profits of the feals of the courts of g‘?
king’s bench and common pleas were let for 1000/. per m[ﬁ& hg

L4

(a) The antient fee to the chief jultice
. wasone penny for every writ, as appc;n

P

oF Yarmaush ) to Yobn de Padebury -&"mﬁ ;

ry de Subbull, reddendo inde regi de cln’ ‘p:r

from two of the records here q
ourauthor, wiz. 20 E. 3. Rot. 87 s T3 AL
-Rot, 115. the firft of thefe is a grant 1o
Walter “of Yarmouth of the profits of the
{eals for ten s, in confideration that the
demu 1d pay to the clerk of the
.hmperfotthtk uufc:‘;omra
yur, and fhould likewife fdurgu ebt

the king’s of 2000/ yearly: pay-

of 200/ the faid dnrwbellh -
5“‘ cent _.{:H:for‘hl ex'pa\fei‘:n e

wmn all writs ad fectam regisy Ur. widiges 'l Ty
to pay no fees, Fir gu les Jﬁ* hefe
wn denier du i ¢ three or four
as ap?m not

,wmf*- B ik |

& quater viginti marcas per
manuy clevici kanaperii, writs ad fe
&'e. to pay no fees, & guod j
in placeis illis percipiant unum
brewi pro i

I ‘flﬂ

confn!t tlu reco g
the ‘firlt

feem Won.“l’i

ul{‘;lfr.“ ibidem baStenss
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shéalw&'. who, by hxg oath, u\bwad SR no-,
under the king's feal ; the anfwer is, Soit briefe marid’ a
MG. Jc common banc contenant U'effelt de petitiony € quils pur lowr ad=

&M Jfacent tiel yemedy en lour placc, come ils verront, ge fm a fm-c

¢ 70y.

cnivinal, avalcmirha. doie:wilsial Moicati

ady mvthofe greater courts, but in moft other courts iffued under the -
_ king’s feals thereunto, deputed, yet juftices of affife and gaol-delivery

| lomeumes make their precepts under their own feals: wide Fudiciaj -

Rq ﬂ:r, 34, 35, 41, 43, 73, 84 wide pur ceo Rot. Parl. 25 E.3.n,

'35, where the kirg ﬂlﬁel
¥ 10 his juftices,
Matthew Canaccon and his
i fe de omnium
s de banco fuo :am com=
It ufque ad terminum
M “ﬁlﬂ], trefeentayum li-
‘m. de_gquibus ipfi folvent ad
cufiodi banaperii cancellarie quoli=
&wnam centum libras de
us brewium oruny & referpabunt
torum proficuym refiduum de brewibus
‘ ermine in reecmpens
s [duo] milliwm librarum fler-
, de quibus preediflus Mattheus in_
»’ﬂhn rex cerlis Mm: in ducatu
 tenchatur, affumpfit regem acguic=.
rares ila fmfw' gaad bnma ad
comodo vegis

pet?txon that Jud:cxal procefs out of the king’s bench and ‘come

dum for-cu & conditionem in h-mi ,mua.
contentas periculo qued incunmbir, &'c.

Altho the confideration is here faid fo
be'the difcharging of a debt of tep thou-
fand pounds, (wbtchﬁ bably lul our aue
“thor to think the profits were let at &

. bau*-, fge gm in ten years time that
ebt m) l[&hﬁd) yet the qﬁl
pmluce‘v‘; the feals being no more
300k mhmdrcdnh«cc% wupbew‘
yearly for the King's ufe, 1t feems to me
pretty plain, that the k".f" debt, which he
undertook to pay, could, be only tup
not fen thoufand pounds ; what frengthens -
this obfervation is, that the indentures of
ment being in Fremch, it was v
af;;tto mlﬂakctgluwforlm g S
(.-) This wasa giant of the feals of the
ing's benchand common pleasto Antbony
i{ for. fcvgq years in uﬂmp(gjm
j;pm‘e ntarum marcarum (due to him on an
annuity formerly granted) at the rate of

200l pcr anaumi for the two fuft yearsof
o “the faid term, and 200 marks per anmom

for the fve remaining ; 'i. the faid An. .
m”i to pay to the ¢ fhe)maper for
ing's ufe one. [10] hundred marks
one

r anmum for the two firlt years, and
ﬁ:ndmdmh g

urfordwﬁn
jond _‘ ‘“"8

mmcdfi‘
debita



aud tﬁcreﬁn’emmw&y,when there was any chauge made‘of the gr“u't i
feal, there was not. oiﬂy @ memarandum made tberebfm dn‘rﬁ rfaaﬁrm

. but public proclamation was made thereof. C’lauf ¥ E 3
1. dorfo. R

Yet in cafes of fpeed and. meceflity, and fometimes for difti tion’

fake the king ufed’a private feal for fuch oocaﬁons, which werc to"&p

paffed under the great feal. i e

King Fohn died, his fon king Henry IIL. bemgvbut about ten ycan ;
old; from the beginning of his reignsuntil 3 H. 3. all grants paffed un-
der the feal of the earl marfhal, that was his protector or guardxan, ',
but in the king’s name, viz. In cujus rei teflimonium has literas m_)ﬂmt 2
ﬁgtlln comitis marifealli recloris moftri & regni nofiri figillatas, qimh
nondim f; igilium habuimus, vobis mittimus, teffe Willielmo comite mas
rifealls.  This feal he continued till the third year of his reign, Claaf
8 H. 3. m. 14, hic incepit figillum yegis currere: and in the
fame third year, viz. Pat. 3 H.3. m. 6. there was a provi- (x75] »
fion made in parliament for the difcrimination of thofe charters, ﬂu&t’* "
paffed during his minority and after his full age, in thefe erdl' ‘
“ Henricus dei gramf &c. Sciatis quod prov:fum eft per cmnmuae,
« confilium regni noftri, quod nulle carte, nulle litere patcnmde
¢ confirmatione, alienatione, venditione vel donatione, feu de aliqm
“ re, quz cedere poffit in perpetuitatem, figillentur magno ﬁgﬂﬁ
“ noftro ufque ad ztatem noftram completam, Tyfe, &'c.” and after ¢
the fetting down of divers witnefles are thefe words, “ Provifom e&
5 etxaqur compune confilium regm noﬁn & coram omm'bus prd-

“. dum ahquam przdx&arum formarum figillatz inveniantur p
“ figillo, irrit= habeantur & inanes, mﬁibn@mdrﬂls i !

It appears Clauf. 20 E. 2. m. 8. dorf: m:&ebegmmng of that
ferable tragedy, that the 26th of Offober 720 E. 8, the king flying
from his wife and fon, who wal afterwards king, a great number

o
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1 d:rmﬁqu‘gﬁut, Qﬂwww
tune non habuit, exercere. mgw poftmodion wmao
roxime Jequent’, captis inimicis pradictis & dicto regein
evertente, upon a mefluage fent to the king for the feal the
ﬁwrenpon fent the great feal to his wife and fon, wt non fokiin ¢a,

lp}oﬂm & pace effent facienda, fed ctiam que gratie fomn, Seri
cerent ; the feal was brought to them 26 Newemb. and the morrow
bemgﬁ fealt of St. Audrew it was opened by the queen and her fon,
gxd delivered to the bifhop of Norwie) : and it is to be obferved, that
‘a parliament was fummomﬁbetm the 26th of O&feber and the 26th
gf Nazwnbcr in the name of the kmg, but to be held before the queen
and the cuffos ragni. in quindena fanéti Andree, which fummons mufk
needs be under his own private feal ; but the 3d of December
{*V % the great feal being then in their power it was. prorogued into
the. mgrx_qu of Epiphany : the firft fummons is recited in the writ of
ér.w:_éﬁm but it is not entered of record, for it was a hafty confufed
nefs, ncither had they the rolls of the chancery in their hands to
mﬂkg any entry of it; and if they had had them, yet it would have
bp;n irregular, and not have amended the matter ; all that I fhall far-
add concerning thefe two inftances is, that neither the feal of
I'f;/ham earl Marfl