
CDIICtnli1lg levying.of war againJl tlzt king. 

rt"'HE jus glatlii, both military 'and civil. js one of the jura ma­
~:;;t jtjlatis. aDd therefore no man UQ levy war within this king~ 
c10a Vli~out the king'j cODlmiffion. Co. P. C. p. Y. See Lbe fta-

, or rather proclamation (a) de tk/enjioTte vtandi arma~'h rein 
it u recited by the king, that the prelates, earls, ct; , "com­
monalty illDtrpte aJi:mbles tlZ evijement fur t't befo . ... . Itt dit, 

flU a 1UitlS aHt"t & de ItOU! par nofi,.t royal fii . ' {/endre 01'irlllnl 

iUs (U1IIes, & de tOtlt alltre force e",tf'e , .. j1re pees, a outs les z, qUI 
If"" pima (b); and hence it i in a1\ dedaralion and i'ndi ' entlt 
touchings things done againfi the peace, the concI 

•• • J< _ 
pacem dam hi regu. 

It is true, there have been great difputes in this kingdom touching­
the difpofition of the militia of this kingdom, which are ' now all 
fettlcd, and declared to be the right of the crown by the fiatutca of 
13 Car. 2. co,. 6. and 13 tS 14 Car. 2. c.aprJ. 

Now a claufe of high treafon, Ou fi home lro] guerr~ 
CfJllntrl lIoj1re fiigneur ,/I rOJ en fon ;eaJme. 

To make a treafOD within thi claufc of this fiatute there mun b~ 
three thinga concurring. 

I. It muft be a It"fJJing if war • 
. '11. It muft be: a levying of war againfi the king. 

III. It muft be a levying of war againfr the king in his realm. 

I. For the firft of thefe, tbe act faith ltV] grurre; what lhall be 
{aid a levying of w~r, is in truth a queftion of faa:. and 

(13 1 J requir 8 many circumftances to give it that denomination, 
hi ~h may difficult to enumerate or to define; and commonly ~ , 

exprc(li d by the words more guerrino arraUti. 
As wh rre people are afi'emb!ed in great numbers armed with wea­

pons oH"cnhve, or weapons of war, if they march thus armed in a 
body,' th Y have chofeo commanders or officers, if they march """ 

(.) In the feventh year of Ed'tl)lIJ'{J I. Ig.inft comilll armed to th~ parliamea. 
(b) Thil ftatute is only a proof of t~e p",~ &1, 1.,4 as E. 3. /M" 1. fl. sa. 

kiDJ". power to iJIilc: hi, prodamatieo. lor". 



_ f"ltill;1 tzplitlllis or with drumJ or trumpets and the like; wMtber 

the greatnefs of their numbc;rs, and their contirruance together doing 

th fe aas may not amount to mort perrino a,.,aiati, may be conti. 

dcrabJe. 
But a bare confpiracy or con{ultations of per(oos to levy ·a war, 

and to provide weapons for that purpofe ; this, tbo it may in' (orne 

cafes amount to an oVC:Tt-aCl of compaffing the kiog's death, yet it is 

not a Ming of war w'/Jlin this claure of thi fiaMe; and therefore 

th~re I ~mporary ntb of parliament to make luch l 

.;. confpi trealon during the life of the prince, III 13 

E[iz. , ap. ). and othe s. Pidt' acco,-dam Co. P. C. 
p.IO. 

A aI alTembl.ing of q-lany rioters in great numbers 10 

do U Jf it be not modo gllerrino or i~ Jpecie belli, as if they 
have I, milir afm, nor mar .or continue together in the pollure 
of war: may make a great riot, et doth not al vay. amount to 3 le. 
vying of war: viti, ilalute 3 & 4 E. 6. cap. 5. ] Mar. cap. 12. (c). 

II. As to tbe fecond; the l1atute faith, (againji us) to make it 
therefore rreafon, it mufi be" It levying of war againfl the king: other. 
wife, ~o it be more guerrino, and a lev log of war, it i n fon. 
1. Therefore if it be upon it prh:ate quarrel, as many tim it hap­
pened between lords marchers, tho it .be v(.'I:illis explicatis, it feem, 
no levying of war againfi the king. .'2. If it be only upon a private 
and particular defign. as to pull down the inc10fure 0 fuch a parti­
cular common, it i. no levying of war ~gainfi th,e king. Co. P. C. 
p.!J. 3. But a war 1 vied againfl th king is of two fom, 1. Ex­
prefdy and direCtly, as railing war againfl: the king or his general 
and forces, or to furprifc or injure the king'. perfon, or to ( ] 
imprifoo hiOl, or to go to his pl'efcilce to enforce him to .132-

remOve any of his minifiers or ounfellors, and the like. 2. Inter­
pretatively and conltrucnvely, as when a war is levied to throw 
down indofures generally, or to il)hanfe fervants wages, or to alter 
religion ef\ablHhed by law j and many inflances of like If8ture might 
be given; thi hath been refolved to be.a war againfi the i: ng, ani! 
treaCon within this clauCe; and the conlpiring to levy fuch a war is 
treafoD, tho not within the _8: of 2!; E. 3. yet by divers temporary 
aCls of parliament, as 1::S Eli~. during the queen's life, -13 /;ar. 9. 
dW"iug oar king'aliCe. C •. p. C.~. 10. . 

• 
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U1 HIS'TORIA PLACITORUM CORO .tE. 
The nrG: refolution, that I find of this interpretative levying of war, 

is a refolution cited by my lord Coke, P. C. p. 10. in the time of 
JUnry VIII. for inhanfing [ervapts wages; and the fI xt in time was 
that of Burton, 39 Eliz. Co. P. C. p. 10. (d) for railing all armc4 
force to pull down inclofiJl'es generally: this is now [ettled by thefo 
infiances, and fome of the like kind hereafter mentioned; the pro­
ceeding a ain!l: Burtoll and his companions was not upon the !l:atutc; 
of 25 E .. 3. which requitoo, th~t ill new cafes the parliament Jbould 
be fir!l: confulted; but upon the natute of 1. tliz. for COl • Iring to 
.evy war, which hath 1lot that daufe of coofu!tl ent in 

\IV car. s, aod therefore feems to leave a latit Ide t·aJ'[M...f-:;;~'1ll 

confhuCtion greater, than that was left by the~lW;!itfp 
The~ rtfolutions being made and fettled we muO: them; 

but in Jl1y ol)inion, if new cafes hllPpened fo~ the uture, t t have 
not an exprefs rcfolution in point, nor are exprefsly 'thiq th word~ 

~ 

of 25 E. 3. ho they may fe rn to have a parity of rOil, .·t i~ the 
CafeO: way. and moO: agreeable to the }vifdol\l of the great aCt of 25 
E. 3. firO: to confult the parliament and have th j d laration, and 
to be very wary in multiplying conO:ruCtive and interpretative t:rea[o~ 
for w know not where it will end. 

But artlcu a,1llltances will ben jllu{l:rate tl is whole learning. 
whi h O:lan fuhjoin, tho fomewhat promifcuoufiy, as they occur tq 

my memory. 
,A. confpiripg or ~ompaffing to levy war is not a levyiug 

[133] war within this ae, unlefs the war be levied; this appear, 

C". P. C. p. 9. and alfo by thofe plan aCt of jlarliament above-Illen­
tiOD • which were but temporary and limited to continue during the 
life of the king or queen, whercpy it is fpecially enaCled, that fucb 
compaffing 0 1 vy war !hal).-be tr afon ; which needed not have been. 
if it had b en treafon 'by the ftatut~ of 25 E. 3. ,Vide 1 E5 2 P. E5 
Iv.!. cPp. 10. 1 Jl.liz. cap. 5. 13 Eliz: (4P .1. 13 Car. 2. cap. 1. 

And ther or in the cafe of Robert Bltrton and Qthers, that con. 
{pir d to afi"emble themfclv s an pull down indofures, and to gai~ 
arm at the lord Norris's haufe, and to arm themfelve~ for that pur-' 
pofe. Co. P. C. 10. they ere indiaed and attainted purely upon the 
flatu of 13 Eliz. cap. 1. whereby c of pi ring to levy war is ~ 

trealor. 
But if div~rs conf~ire to levy war, and fome of them a~ua1Jy levy 

(!J P'!h. au. .. r,lf-t ~'lf 
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it, this is high treafoD in all the confpirators, becaufe in treafOil ..u 
are principals, and here is a war levied (t). 

If divers perfom le'Vy a force of multitude of. men to pull dOWD a 
particular inclofure, this is not a: levying of war within this ftamte, 
but a great riot; hut if they levy war to pull down all inclofures, o~ 
to expulfe fhangers, or to romove ~ounfe\Jor.s, or againft any Aatut\!, 
as namely the fiatute of Lahourers, or for inhanling falaries and 
wages this is a levyin ,war ag:linfi the king, becaufe it is generally 
agam he ki .' 1 .. ··1s, and the offenders take upon them the refor-

.·')e ~eCl:s by gathering power ought not to do. Co. P. 
C. p. 1(,'. JiLthe ~ 3 & 4 E. 6. Clip. 5. "If any to the number 

eJve i ll",; Intend, go about, praCtife~ or put in lire by oree 
.. to ter the TC igion efiablilhed b law, or ~ny other laws, and de. 
.. pa not witl'-<n an hour after proclamation, lor after that (hall wil­
.. funy in ar.rcible manner attelllpt to put in ure the things above 
.. fpecified, then i, i high treafon. " 

If men lev war to break prifons to deliver OITe or more particular 
perfons out of prifon, wherein they are la\ 'fully imprifoned, [ ] 
unlefs fuch as arc imprifoncd for trea{; n; this upon dvjce I34-

of tht jud~es upon a fpecial venUe\: fou~u at the Old Baile, \\'3 

led not to be high treafon, btlt ollly a great riot 1 !S. but if it wero 
to break prifons, or' deliver pe;fons generall out of prifoll, thit is 
treafon, Co. P. C, p, 9. 

There was a fpecial verdi a found at the Old Bailey, am1() 20 COl'. 
II. (I), that A. B. and C, ith di~ers ·perfons to the number of an 
hundred afi"embled .tbemfeives medo gUtTrino to pull down bawdy­
bonfes, and that they marched with a flag upon a Il:aff, and weapons, 
and pulled down certain honfe , in profecution uf their confpiracy; 
this by all the judges affi mbled, except one (g), wa ruled to be 
levying of war, and fo high treafon within this atute; anu accord.. 
ingly they were executed. 

But the reafon that made the doubt to him t at doubted it, was , . 
. Becaufc it [eemed brlt an unruly company of apprentices, among whom 
that cufiom of pulling down bawdy-houfes had long obtained, d 
therefl)re was ufually reprdfcd by officers, and Dot punHheq as trai­
tors. 2. BecauCe the finding to pull down bawdy.houfes might rea­
eonably be intended two or three pa~icular bawdy-houfes,.aod the 

(I) r; •. ... C,~. 9 K~/7ng, p. t9' (g) This wa. our au~hor himre1f. FiJ, 
(/) Yli, K,IJ"I,P- 70. fir_ K'/Pl' 76. 

1 2 indefinite 
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indefinite expreftion llitlUld not in materi& odioj4 be con/hued either 

univerfally or generally. And 3. Becaufe the {lamte of 1 Mar. cap. 1 Z. 

though now difcontinued, makes aff'emblies o( above twelve perfons 
and of as high a nature only felony, and that not without a c.ontinu­
ance together an hour after pro~l.amatioll made; as namely an a{fem·. 
\lly to pull down bawdy-houfes, burn mills or bays, or to abate the 
rents of any manors, lands or tenements, or the price of viCtuals, corn 

or .grain ; or if any perfon {haJl ring a bell,. ~eat a drum, !' r. found 
a trumpet, and thereby raife above the number r xe for e pur-

pofes afoTefaid, which are raifed accordingly an 0 t '~' , and 
diifolve Dot within an hour after proclamatio . or tthat' . al ~onvey 
money. harnef~, artillery, it is enaCted to he felo;Y;-nd if a T ~hove 
the number of two, and under twelve. do praCtife jth the rce of 
arms unlawfully, and of their own authority to 'kill any J the 

queen's fubjeCts, to dig U{1 pales, throw dow inclofures of 
[ 135] parks, pull down any houfe, mill, or burn any fiack of corn. 

!,r abate rents of manors, lands or tenements, or price of corn or 
victual, and do not depart within an hour after proclamation, and COil. 

Inue to attempt to do or put' in ure any of the things above-mentioned, 
t.hey have a ear's imprifonment. ' 

And the fiatute of 3 & 4 E 6. cCIJ> . 5. is to the"fame purpofe, only 
if th number of forty, ar above, come together to do fuch acu 
as before, or any other felonious, rebelli01':s, or tl'aiterous aCts, and 
continue together two hours, it is made high treafon (h). 

But yet the greater opinton obtained, as it was fit; and thefe ap­
prentices had judgment, and fome of them were cx~uted, ~s forhigh 
neafon. 

Yet this ufe may be made of thofe ftatutes: 1. That there may be 
feveral riots of a gr(':tt and notorious nature, which yet amount not to 
high treafon. 2. But again, thofe aCts and attemp~s poffibly might 
not be general, but might be direeted only to{ome particular infiance •• 
as for the purpofe. not to pull down all houfes or mills, but fome {pc­
cia! ones, which dley thought ofFenfive to theep; Qor to abate tb~ ' 

rents of all manors, but of fome particular manor, whereof they were 
tenants; nor to make a gelleral abatement of the prices of viCtuals or 
corn, but in (orne partiduar market, or within fome precina; and'Co 
croftCtftoot the general learning before given of confil'uCiive trea{on. 
3. .It feema by that aCl: alfo, they did not take the ~ i'if~bly to 

(h) See alfo 1 Gc .. 1. '-t. ~! 
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that intent to he a fufficienr overt-aCl of levying of war; that was bUt 
an attempt and putting in nre, unlefs they had aCtually begun the ex· 
ecution of tloat intention, going about, praCliling or putting in ure ; 
for this att puts a ditfcrence between the. fame and the doing ,thereof. 

In the parliament of 20 E. 1. now printed in Mr. Ryfry, p. 71. it 
appears there arofe a private quarrel between the earls of Glouctjier 

and Hcriford, two great lords marchers; and hereupon divers pf the 
earl of lotlcejhr's party with hi conr. nt cum mullitudine tam [ 6] 
equitum uam pedu' 1 exierunt de terra ipjius comitis de Mor- 13 
gannon CII /I.' v!xi!Io dt armis ipfius comitis explicato verfos tmam ("(1-

mitis Henf' de Brecknock, & ingreJ!i jUlrunt ttrram iI/am per '/pattum 
duarum ucarum, (5 ii/am d(pr~dati jucrunt, & bOlta ilia dcprletiatfJ 

ufqUt in .terram dilli comitis Glocellriz adduxtru11f, and killed many, 
and burnt houfes and committed divers outrages'; and the like was 
done by the ea of Herefo,.d and his ·party upon the earl of Gloucejkr: 

they endeavoured to ex we themfelves by certain cufloms between the 
lord marchers; hy the judgment of the lords ill parliament their royal 
franchife, were feifed as forfeited during their lives, and they commit. 
ted to prifon, till ranfomed at t e killg's plcafure. 

Altho'here was leal1ya war levied between th fc two earls, yet in as 
much as it was upon a private quarrc between,them, itwas only a great 
riot and contempt, and no levying of war againfi the king; and {o 
neither at common law, nor within the flatute of 25 E. 3. if it had 
been tben made, was it high trearon. ' 

It appears by Wa!JinghamJilb anno 1403. a great rebellion was raired 
againfi Henry IV. by Henry Percy fon of the earl of NorthumberlallJ 

and others: tbe earl gathered a grear-force, and aaually took part 
with neither, but marched with his force, as fome thought, towards 
his fon, and, as others thought, towards the king pro rtdintegrllnd. 

pacis negotio; he was hindered in his march by the earl of Wtjlmort. 

land and returned to his houfe at Wtrkworth; the king had the vic­
tory; the earl petitioned the king; th whole faa was examined in 
parliament, Rot. ParI. 5 H. '4. n. 12. The king demanded the opinion 
of the judges and his counfe! touching it: the lords prote{\: the judg­
ment belongs ill this cafe to them; the lords by the king's command . 
take the bufinefs into examination, and upon view of the flatu of 
25 E. 3. and the flat'l!.t of Liveries ".Adjugertttt, fie ctO, fi foit jail 
" par It COTPfte, ntjl pas tnaJon, ntje/ony, mtl trtfpaJs tlJntjolmlt1lt,pur 

" quel tre/paJs It dit counlt dtuJ1 feire fin, {5 1'anfim a vol.ntt du 1'0] j" 

but Hm'] thc Con was attaint of trcaCon. 
Is h 
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It appears not what the reaCon of that judgment was, whether 

they thought it only a compaJIing to levy war, and no war ac­

tually levied by him, becaufe not a6l:ually joined with his fon; or 

whe~her they thought his intention was only to come to the king to 

mediate peace, and not to levy a war, nor to do him any bodily harm; 

that it was indeed an offenCe in him to raife an army without the king's 

::7:~:' ,;;~~n:'.:: :o~;~:~,f t~:g~i:; . .r::;;~~ :: ~~r;i:' 
but whatever was the reafon of it, it was a very I 'Id ana.gen~e judg­

ment, for the eart was doubtful of a more farere judgment: Ilota, he 

returns thankll to the lords and commons de lOll/' bone & Cltty"e coers a 
lui monjlre, and tbanks the king for his grace. . 

The daufein the fiatute of 2S E. 3. !f any man ride armed covertl] 
fir ficretly with men of arms agail!ft any other to flay, I' Ob. or take him, or 
to Jt:lain him, tili he hath made fin/! or ratifo11l, or have Ilis deliverance, it 
is noi in tile mind of the king or his cOlltlcil, that itt fuell cafc it )hall he 
judged treaJon, hut)half he judged/elany or treJpajs a.ccording to the lows of 
'lie land of old times ufcd, altd accordi1lg as the cafe requiredl; and if 
in fi f. r like (iJ hifore this time any judges have judSJ d Irea­
Ion, alld for tltis cauJe th4lands a"d tenemCllts have came tq the king's 
ha.nds as forfeited, the chiif lords of the fee Jhall have the eJcheat. 

This declares the law, tha.t a riding armed with men of arms upon 

a private quarrel or de£ign.againfi a common perfon is not a levying 
()f war againfi the king (k); and the ef pecial reafon of the exprefs 

[ 8] adding of this claufe {eems to he in refpe6\: of that judgment 
13 of treafon given againfi Sir John Gerbcrgc, Trill. 21. E. 3. 

Rot. 23. Rex. anu at large before mentioned, chap. 11. which judg­
ment is in effe6l: repealed by this act 

It appears by .. ir F. Moot-c's Rep. II. 849. (I) the earl of E:DeN wa. 
arraigned and condemned for high treafon before the lord high fiew­

ard, whereupon it was r {olved by the jufiices, 1. That when the 

queen rent the lord keeper of the great feal (til) to him, commanding 
(i) Yule jimi/. H. :&6. E. 3. tor"'" rtgl, I.m pot.Jlat.m, upon which Sir John Fit",. 

R~. ~o. Iks. Hale. wauter furrcndered himCelf. and wu COIll-
Thu cafc \IIal in the county or EIT"t, and mitttd to the Towtr of Loft''', Ind Btll­

_ no more thall thi.; Sit-Jobll Fit1/:vllu- 'rip was olltlaw~d, who afterward. pleodccl 
ttl and Will/11m Ballrip his fleward. fsft. the king" pardonprDI'/OIIiil, .. ,!!pirlltiD"~ 
wcre prc(cnte.i by june. of diver. hun- manuttll,"ria t!I Irllllj,rtffiOllib., prllltlJ!li,. 
dftd& for laking men by force, and cictain. .«11411 pro ",llIl",;i, tlU';D,.. prlllll1ijfont'" i. 
in, thtm till thc)· paid /ioCi tor their ran- iJ.r.n. pr-'l~il, upoa whicl> he wu diC. 
fIrin, fot nacling and cxtotting money ChaIJCd.Ju tiN. 
£,.,111 Olhtn,and for Ccvcn.1 great and cnor- (A) G. P. C.,. JO. 
moUl riot., miCdclneanora and tn:CpaBe. ill (/) I. hOI 
.... cOUllty of E.fItlt.l .ttrllflllnd, fiil rtl" r-) ADd otbaa oC bu COUIl"'-

him 
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hun to dj(mif the armc:d per{ous in his houfe and to come to her, and 
he refiJ{ed to come, and continued the arms and armed perf ODS in hi. 
houfe, that was treafon. 2. That when he went with a troop of 
captains and others fi'om his hou(e in the city of LOltdon, and there 
pray::d aid of the chizens in ddellfe of his life, and to go w ith him to 
the queen's court to ,bring him into the queen's prefence with a ihong 
hand, fo that he might be powerful enough to remove certain of his 
enemie that were attendant on t11e queen, this was high treaC6n, be­
caufe it .ends to a f.;1rce to be done upon the queen, and a reflraint of 
her ill her houce; and the faCt in London was aCtual rebellion, tho he 
intended no hurt to the per on of the qtlee. ~. That the adbercmce 
of the ~arl of Southampton to the earl Of EJJex i~l London, tho he did 
Dot know of any other purpofe than of a priva~ quarrel, which the 
earl Cff Efjex had againfi certain fer.rants of the queen, wa treafoll in 
ilim, becaufelr was a rebellion ·in the earl of Ellex. 4. That all they, 
that went with the earl of EJJex from Ellex-houfe to LOltdl)n, whetbet 
ther knew of his intent or not, were t!"altors, whether they departed 
upon the proclamation or not; but thofe, that fuddenly adhered to 
him in l ondon, and departed upon the pro'clamation made, were 'thin 
tbe proclamation to be pardoned : there were other points refolved 
touching the manner of his trial, ~hcreof hereafter. 

Tbe whole bifiory of EJJcx his treafon and the proceeding there­
upon is fet forth at large by Camdcn an1lO 14 Eliz.. p. 604. [5 fiqum­
tibllS, wherein the charge of his indiClmel1t appears to be, that he and 
his accomplices had confpired to deprive the queen or- her 
crown and life, having conCulreu to furprize the q,ueen ill the [l39] 
court; and that they had broken out into open re'6ellion by imprifon­
ing the counfellors of tbe realm, by fiirringup the Londl)11trs to rebel. 
lion by tales and fiCtions, by alfaulting the queen's faithful fubjeCls 
in the dty, and defending the houCe againfl: tl1e queen's forces; fo tbat 
the great part of the indiCtment was compaffiug the queen's death, and 
the rell: of the charge were the overt-aas, which was treafon within 
the natute of 25 E. 3. with which my lord Coke agrees, P. C. p. 12. 

If divers·perfons levy war againfl: the king, and others bring them 
relief of viCtuals pro timore mortis, E.!J receJJerunt quam cito R.0tuerunt. 
this was adjudged not to be alevying of waT, becaufe pro timl)" mortis; 
9ua-re, if tbefame law be in cafe of marching with them ill their com­
pany for'" fear of death. Co. P. C. p. 10. videlllp. cap. 8. Mtcll.lll E. 
,. Rot. 101. Lin •• corfITII rig:. llli, qui lOld1i fum",' ad timtlri()s "d .. 

14 linultl 
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piCMOS & Jilllilit~r cf)aflijuravmmt, dimittulltur per euriam ptr .If".· 
r:aptionem, ~uiajie in perflnis ipforum nihil mali reperitur, in cafe of a 
&rest riot, not unlike a levying of war, for which they were indiCted 
of treafoo. 

R,I. Par. 17 R. 2. n. 20. upon the complaint of the dukes of Aqui­

tlli" and Gloucejfcr, {hewing' that Thomas Tal60t and others his adhe­
rents by confederacy between themfauxment eonJpirerent pur tuer les 

Jits dues ufleles Ie roy & ,aut res perfones grullts de realme, &' pul/accom­

plyer Ie malice JuJdit Ie dit Thomas & les autres mijircitt tout 10/1" poyar, 

come notoircment eji conus, & Ie dit Thomas ad en grand party Cltlfdfo, 
en anientifincnt des ejiats & de loys de vojlrc realme, t5 Jur ceo firent 

divers gents lever at mes, & Q/"rayes afeire de g"erre en ajfcmbles, t5 con­

gregations a tres grant & horrible number en divers parties en les countie 

de CeJlre, and pray that it may be declared in this parliament the na­
ture, pain and judgment of this offenfe: the conclulio whereof wa$­
thus: 

" EJl av,s au roy (5 ales fiigniors de c11 parlemmt en droit de m~rne 
cc la bill, touchant Thomas Talbot, que la matter con 1m us en la diu hill 

" dl overt & haul treafin, & touche 10 pcrJon du roy & tout/on realm~ 1 & tnrr treafin Ie roy (5 touts les feigneurs JuJdits adj"t­
[140 

gent (5 declarant i" and til rellpOll writs of proclamation for 
his appearance in the king's bench are ordered to i{fue for his appear­
.ance ill one month, or otherwife to be atqint of treafon (n): vide 

Pal 17 R.2 B. R. Rot. 16. Re~. Writs of proclamation i{fued ac­
cordingly to .the fheriffs of YOI'~ire and Derbljhire, and the lherilfs 
retumed non '!fl inventus; Talhot afterwan.1s came and reodered him­
(elf, and was committed to the Tower, and "afterwards a Superfideas 

came for his enlargement (0). 
But this declaration being only by the king and houfe of lords is not 

a conclulive or a fufficieQ.t declaration oftreaf<?11 ac~ording to the pur­
view of this fiat ute, but yet it was a real levying of war aglinfi the 
king. becaufe done more guerrino and by people arrayeci de fit de gUi 
erre, as in BenJIcd's cafe hereafter mentioned; but had it been a bare 
confpiracy, it had not been treafon, as appears by the fpecial fiatute of 
3 H.7. cap. 14. whereby a confpiracy to kill the king without an 

(n _"04 all perrOnl, lbat (hall rcecive 
the raid 5ir TL."UlsTalb.t \Iithin tbe",.lm 
of E"II(lflJ, .rlt!r the raid IMOlh elapred 
frona the tim of the raid pro,lamation, are 
cleclan:d (':lilcyof high treafoD upon tou­
"Kaonof filch barbolUip, oc Icceivio,. 

(.) The S"ptrftdtiU wu Dot expref.ly 
for hi, enlargement, S.d'1".4 culc .. n'l; pr.­
u.1!"; ~"fo' ip!". Thom ... Talbot ';It u.;;. 
pr..,di8is ulltri"s flUit.tl. j"/,rj:Jeant, ,".., 
o"hUt a/i.1l a ,tgt i.ilt bahumnt in III,,,,lIa­
tIs. 
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vet -aCl. ~foc ti.Jr;:n it were treafQo wjthin dIe fiature of 25 E. 3.) 

or a (;onfpiracy to kill any of his pri~'Y council and certain greac ot:. 
ticers; tho the event followed not, is made felony. 

See f01' infiances of very great riots with ml!ltkudes of perfons 11mb 
guerrino anoia/i, which yet amounted not to high treafon. becaufe 

llpon particular quarrels and diifercoces between private perIODs. 
C!auj. 5 E. 2. M. 4. lntc:'r Griffinum de Pole & J obannem de Cherle­
ton p cajb?) ie Pole. PaJ. 8 E, 4-. part 1. n. ,.,.. dorf. between the 

citizen! and billlOp of Norwich (p). Rot. Part. 5 R. 2. n. 45. be­
tween the town and univerfity of Cambridge. Rot. Pari. 11 H. 4-

.1:. '37. & fequmtibus, between flugh de EI'dejwick a~d others ~ou~ 
illg the caitle of Eothail. R,I. Pari. 13 H. 4.1%. 12. be~een the lord 
Rofs Sir-Robert Tyrr1IJI touching Turbary in Wroughtly. Rot. Pa,.i_ 
4 H. 5. n. 1,5. between Robert Whittington and Phili4 Ling- [ ] 
don a.nd othe s. H. 26 E. 3. ~t. 30. Re;r Fitzwauter'li 14

1 
11 

cafe (q). 
4-11 whi<:b, tho they were enormous riots, and dOI,e more guerrino, 

J!iC!t being private and particular quarrels, not much unlike that between 

the earls of Gloucejler and Hereford, did not amount to high tteafon, 
but c!ntempts, riots; or, if death enfued, felony, as the CIl e rf>'1'1ired. 

Bu~ going in a warlike mann,r with drums and arms to furprize 

the ar<:hbilhop of Canterbury, who was a privy counfellor, it being 

with drums and a mllltitude (as the indietment was) to the number of 

'three hundred penons, was ruted treafoll. by all the judges of Engia,u/, 
and the offenders had judgment accordingly; and at the 'fame time hy 
ten of the judges it was agreed, that the breaking of prifon, where 

traitors were in durance, and caufing them to efcape was treafon, at­
tho the parties did not know that there were any traitors there, upon ' 

the cafe of t ll. 6. 5. b. and fo to break a prifon where fc;lons are •. 

whereby they efcape, is felony without knowing them to be imprifon­

cd (or lUch offenfe. P. 16 Car. Crok. Thomas Benfle4'J cafe (r). 
The cafe of if Joh", OldcaJlle for levying of war againfi tbe king 

'is entered Rot. Pari. 5 H. 5. n. 11. 

(p) This is not to be found among the 
record •• 

. ('I) Nicholas Brundijh and others to the 
number of one hundred were fent by Sir 

, 'l"hn Fil;G'Wal!ter arme~ 'platis. gladi;" htJ. 
l,1."iiJ, IITC'Ibul & Jag"" (l{/ ",od.", gtfe,,~ 
to (ei~ and take /;lJ'IItI, afi1lfJ') t!f c. of 
"Ibntfas H.brrt in HIT/a"", upon the land$ 
of tbe {aid ThllflrllS, j"al ttnkit dt dli/l ;I •• 
";lIi. at flibil til iff' YOb"r.fll Fjt:VWIl"ltr, 

accordingly they dill (0,' and carried them 
away to mano .. bdo'lgillg to tbe (aid Sj~ 
'John; but neither thi. riot, nOr aoy other 
the f.a.) which he or hi. accomplices wcre 
indiCled for, were coacemd to tUlQunt to 
trearM, {jnce nOne of them were arraigllcd 
of more thaD felony r ",i'" f"lm. iii ".ti •• 
1. 1 37. 

(r) CI'." ,"", J~l' IY. 'l~Mf 4SS' 
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The twenty-fifth of S ~t'm6tr an"" domini 14 [ 3, ThomaJ arclrbilh 

of CMlterbur), the pope' legate by hi fentenee definitive declared Sir. 
Jah" OLdcaflle lord Cobham an heretic, efpecially in the point of the 
facrament of the eucharjfi clOd penance, excommunicated him, relill­

"tts ipJum ex nunc tanlJuam hdrlticwn judicia Jtlfculari (/). ' 
Hii/. 1 H. 5. Rot. 7. inter placita regis, Miildlifex, there 'is an in .. 

[ ) 
diament againfr him before certain commiffioners of oyer and, 

J42 urnlincr of LOJ!don and MiddleJex, returned into t ing;s 

nch to this effeCt (t) : f 

. " Quod Johannes Oldcaflell de Coulyng in com' Kane' chivaler, &: ' 
CJ alii lollardi vulgariter nuncupad, qui contra fidem catholicam di. 
u verfas opiniones hrereticas & alios errore manifefios legi catholicle 
" repugnantes, a diu efi, temerarie teouerunt opiniones & errotes 
U prredido manuten re, aut in faCto minime perimplere vaJentes, 
•• quam diu regia potefias & tam ttatus regalis domin nofiri regis~ 
" quam flatus & officium prrelati:c digllitatis, infra regnum .Ang/i.e 
, iu profperitate perfeverarent ; {alfc, & pl'oditorje machinando tam 

" fratum regiom quam fratum & officiuDl prrelatorumt nec non or­
., dinei rdi ioforum infra dielum regnum Anglitc penitus adnulJare 

"ae mil1um noftrum regem, fratres f\los, prrelatos & alios ~agna .. 
• , tes, ejufdem regni interficere, nee. non viros religiofos, relielis cuI­
U tibus divinis & re1igiofis obfervantiis, ad occupationes mundanas 
" provocare; & tam cdefias catbedrales, quam alia ecclefias & <10" 
., mos religiofas de re1iquiis /JC aliis bonis eccleuafiicis totaliter fpo. 
u lia(e ae fundirus ad terram profiernere, & dietum Johanmm Old­
" ,aJiell regentem ejufd m regni confiimere, & quamplura regit~ina 
" fecundum eorum volulltatem infra regnum prredielum, quafi gens 
.. fine capit , in finalem defiruCtionem tam fidei catbolicre & cieri, 

'U quam aatus & majefiatis dignitatis re alis, infra idem regnum or­
"dinare, alfo prodit 1'i' onlinaverunt & propofuerul1t, quOd ipfi. 
II infimul cum quam pluribus rebelIihus domini regis ignotis ad nu­
U merom "iginli milIium ho.minum de diverfis partibus regni .An~1i18 
" modo gtlerrino arraiatis privatim infurgerent, & die Mercurij proxi­
,,' mo pofi fefrum Epiphanitr domini an no regni regis nunc primo 
" apud Yillam & parochiam [anCti Egidii extra barram veteris Tnnpli 

(f) ~S'_t,'1'r. Tel. 1"'41. 
(t) See Sta" '1'r. Pol. VI. AtpcrttliK /I. 

4 - FtUt in hi • .a. I1Id monumenu, Pel. "I. 
I. 655· bring. {evenl arguments lO l'rove 
'shU incliaacet CO be a forged one i bu~ 

whatever the indithnent was, there is !'ea. 
ron fuflicicnt to believe the pretmded eon­
{piney wu Co, Sec B_pi.', hiftory jul 
iln.o '414' 

.. LDndo" 
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L",d,,, in quod am magno campo ibidem unaDimiter convCQ~ot 
4' &: infimuf Qb .iarent pro nefanda proponto {uo in pl1l!miBit pe. 
" rimpleodo, quo quidclll die Mercurii apud Villam & pa-
" rochiam prrediCtas pnediCli J,han1lCS Oldcaflell &: alii in [143] 
" hujufmoili propofito proditorio perfeveraptes prrediaum dominuna 

" noltrum regem, fratre fuos, viz. TIl/J11J.am ducem Clarencie, J,., 
" Ita nem de LancaJlre, & Htfmfridum de Lancaflre, nec non pre. 
U law, magnates pra:diClos lnterncere, nee non ipfum dominum 
., noftrum rcgem & hrer des fuos d regno fuo prrediCtq exhreredare, 

" & przmilfa omnia & ungula, nec non quamplura alia mala & lU­

., tolerabilia facere & perimplere, . falCo & proditorie propofuerunt &; 

U imaginayerunt, & bldem verfus campum prrediaum modo guerrino 
U arraiatl proditorie modo infurretl:ionis contra ligeantias fuas eqlJi. 

" taverunt ad debellandum diaum domi uln nofirum regem, nil1 
., per ipfum nanu forti gratio1e' pediti 'fuilfent, quod quidem In· 
" diaamentum dominus rex nunc certis de cauGs coram eo venire 

" fecit terminand~m---Per quod prreceptum fuit vic' quod ooa 

" omitteret, &~. quin caperet prsrfatom Johannem Oldcafleli, ii, Sec. 
" &: falvo, &c." upon this inditbnent removed into the king's bene 
he wls outlawed. 

All this record and proce£! attthe requefl: of the commons was re­
moved into parliament, and in tho prefence .of the c"jlos regni, lords, 

and commons was read, and expounded in Englifo to Sir J~h" Old­
cojlle, and it was demanded what he cOl,-lld fay why eXCcutiop {hou d 

not be done upon him upon that utlary; and he faying nothing in his 
excufe "pur que agard eji en mcfme Ie parlemmt per Ie! fiipzeurs avant 
" dits, de l'ajJcnt de Ie dit gardein, (5 a fa pryer lui/dil, q, Ie dil 
" John, come tray tour adieu (5 luretique 110toirement approve & lld­
•• jllgge, come peirt per un injlrument ' ;archevefque confi4c ala d~rs de 

U eeJi roll (5 come traytollr a roy & a fon raia/me, fbit amifne tJ 10. 
U Tower de Londres, & d'illoeques foit treins per my Ie city d, Lon­
e< cIres, tllnq'le as novel lurches en Ie paroclze de St. Giles hars de /a 
" "arre de viel Temple de Lonares, & illoequ~s foil pendu!, tS ars 
" pendant (u). 

How this nobleman wa purfued by t e ecclefiaftics, and [ ] 
the whole fiory is fet down by Walfinglulm. 144 

(II) The IlIIthi)T of the tri.1 of Sir 'oh" 
tJld<:;t1e Cays, that this fentonce wu in pur­
flmlu of an aa of parliament, which ap. 

pointed that. pUllilhmcDt ia thore UCCI. 
Scc 811m 'fro, yql. 1. f· 49-

That· 
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Thal which I obferve in it is, 1. That the indictment is principally 
founded upon that article of this Ilatute of compaffing the king's 
death. and yet the overt-aCt i an affembl 0 levy war, and actual 
levying of war. 2. Altho this indittment i not exprefs1y upon this 
daufe of levying of war, for that is not the princil)al charge of the 
indiament, but compaffing the king's -death, yet the marching with 
a great army to St. Gifes's modo gucrn'no arraiati was ~n exprefs levy., 
jog of war, tho there were no bJ?w yet ftruok. But 3 . it fe • their 
firll meeting to contrive their c~ming to St. Giles's, tho it might be 
an overt-act to compa£: the king's death, and fo treafon within tho 
fiill daufe of the Ilatute, yet was 00 n actual levying of war, and 
fo no treafon within that daufe of the fiatute; but their aaual march. 
ing in a body modo gucrrino & modo infurrellionis might be a. levying 
of war within the fiatute. 4. That aCtual 1 vying of war, Iho it be 
a treafon, upon which Oidcajlle might have been indiCt~; yet it was 
alfo an overt-act to ferve an indictment for compaffing the king's 
death, as hath been thewed at large hefore. 

If there be an actual rebellion 01' ~llfurrecHon. it is a levying of 
war within this aCt; and 'by .the name of levying of war it fiufl: be 
expre d in the indictment. Co. P. C. p. 10. t\ 

And in Anderfoll's Rep. part 2 14 2. after Trinity~term 37 Eliz. 
(x) before the two chief jullices, mafter of the r lis, baron Clerk and 
Ewtlls, the cafe was, that divers apprentices of London and S?uthwarJ:. 
were committed to prifon for ,riots, and for I laking pfoclarnation con­
cerni'ng the prices of victuals, (orne W leI' of where fentenced in the 

ftar-chamber to be fet in the pillory and whipt; after which divers 
other apprentices and one Gram of Uxbridge confpire to take and 
deliver thofe apprentices out of ward, to kill the mayor of Londfnt, 
and to burn his houfe. and to break open two houfes near the Tower, 
where there were div 18 weapons and ar s for three hundred men t 

and there to furnilh themfelves with weapons; after which divers 

[ J apprentices devifed libels, moving others to take part with 
145 them in their devices, and to afi"emble themfelves at Bun~hilJ 

and Tower~hil'; and accordingly divers afi"embled themfelves at BUII­

"ill, and three hundred at the Tower, where they had a trumpet, and 
one that held a cloak upon a pole in lieu of a flag, and in ,going to­
wards the lord mayor's houfe the fuerUfs and (word-bearer with others 

oH'ered to refifi them, againfl: ~hom the apprentices o~ered viol~nce. 

(1/) s AIId. .. 
And 
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And it was agreed by the judge referees, that this was treafon 
within the fiatute of 13 Eliz. for intending to levy war againfr the 
queen; for they held, that if any do intend to levy war for any thing, 
rhat the queen by her laws or jufiice ought or may do in goverument 
s queen, that !hall be intended a levying of war again{l: the queen; 

and it is not material, that they intended no ill to the perfon of the 
CJueen but if intended againfi: the office and authority of the queen, 
(0 levy thi$ is within the words and intent of the ftatute, and 
hereupon Grant and divers others .were indiaed and executed. 

And eod 111 libro n. 4·9. (.v) the cafe of Burton mentioned by my 
lord Coke" p . C. p. 10. is reported, viz;. in the county of OYjord di­
vers 1Jerfons confpire to afi"e'mble tbemfe1ves, and move others to rife 
and pull down inciofures, and to effeCl: it they determined ro go to 
the lord Norris's houfe and others, to take thei arms, horfes , and 
other things, and to kilt divers gentl.!l1wn, and thence fo go to London, 

where they [aid many would. take their parts; and this appeared hy 
their confeffions: and it was agreed, 1. That this was treafon within 
the fiatute of ] 3 Eliz. for confpiring to levy war againfi: the queen. 
2. But not within the fi:atute of 25 E. 3. becaufe no war was levied, 
and tha~ fi:atute extended not to a confpiracy to levy war. 

Nota; in both thefe cafes there as a confpiring to arm themfelve 
as well as to afl"emble, which had thl!Y eff'l!aed and fo afl"t:mbled mor, 

gum ino, it had been a war levied, and by confiruaion and inteprera­
tion a war levied againfi: the queen. 

If any with w~apon invafive or defenuve doth hold and 6 
defend a came or fort againft the king and his power, this is [14 ) 
a levying of war ngainfi the king within this aa. Co. P. C. p. 10. 
ride the fiatute of 13 Eliz. cop. 1. (s diEla ibid. pojlea, 

There is. a great difference between an infurreCl:ion upon the ac­
cpunt of a civil interefi and a levying of war. 

A. recovers pofi"effion againfi: lJ. of a houfe, (Sc. in a real aaion, 
or in an ejeElio"4 jirm4, and a writ of feifin or pofi"effion goes to the 
Iheritf, B. hold6 his houfe againfi: the fheritf with force. and afi"embles 
perfonll WIth weapons for that purpofe, who keep the houfe with' a 
firong hand againfi: the fheritf, tho affifi:ed with the pqJJc comitatus : 

• this is no treafon either in B. or his accomplices, but only a great riot 
and mifdemeaoor; the like is to be {aid touching a man that keeps 
poJ.l"cBiOG.againft a rcftjtution upon an indiCtnient of forcible entry. 

(J) a "",1. ~G. 
put 
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But if B. either fortilic his own houfe or the home of 3oothe,r 

with weapon defenuve or invauve purpofely to make head againQ 
the king and to fecur~ himfelf againR the king's regal army or forc:es~ 
ttleJ) that is a levying of war a.gaillR the king. 

But the bare detaining of t' eking's cames or /hips feetl;ls no levying 
of war within this flatute: ,,-ide inji-a l:l Eliz. cap. 1. & difla ibidem. 

If the king'slieutemlnt in a time of hoRility or rebellion within th~ 
realm be affaulted u their march (} in their quarters J)€mies~ 

tllis is a levying of war; but if upon fome fudden falling out or in- , 
jury done by the foldiers, the countrymen rife upon them and drive 
them out, this may be a great riot, and if any be ,killed by the affail. 

ants it is felony in them; but this feems not a levying of war' againft 

the ling, unlefs there be fome traitorous defign under the cover of it: 
and cla_! 26 E. $. m. 24. it appears, that an open ref&allce of the 
jufiices of oyer and term;,ur in t<le county of Surrey, viz. rifzjlend() 
jujlirjariis, & ip/U. jujliciarios, quo minus contmta ifl mnmijJjone noJira 
lis indc Jafla cxtqlli [5 faun potuerun/, impedimdo, was felony, and 
the ot'fenders were exec;uted for the fame as felons. 
• I fuall conclude this matter with a confultatiop of the 

( ;.t43J judges, where 1 was at preCent. All the judges e~cept J. 
Windham and J. Atkins w re aff'ambleu by my lord keeper, September 

675. to confider of this cafe, a it was Rated io writing by the at· 
torney general in manner following: 

" A 'great Jlumber of eavers in and about London being offended 
" at the engine-loom, (which are inRrument , that have been uied 
" above thefe uxty years,) becaufe thereby one man can do as much 
-' ,in a day, as near ' twenty men without them, and byeonfequellce 
" can aff'or his rjbbands at a much ch<>aper rate, after attempts ' in 
f' parliament and elfewhere to fuppIefs them did agree among them­
" {elves to rife and go from hOllfe to houCe to take a.nd dearoy the 
f' engine-loom ; in purfuance of which tht!y did on the 9th, lOth, 
II and 11 th of this in Rant .4ugufl aff'emble themfelves in great Dum­
U bel'S at [orne place to an hundred, at others to foul' hundred, and 
" at oth~l's, parti ularly at Straiford-Bow to about fifteen hundred, 

" They Jid in a mo{\. violent manner break open the houfes of 
4' many of the king's fubjeCts, in which fuch engine. looms were, or 

" were by them fufpected to be, they took away the en~illes, and 
" making great fire$ burnt t4~ flUlle, and not oply tb~ l(loPls, but in 

41 WililY 
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" many places the ribb Dcb made thereby, and (everal other goods of 
~ the perfons whofe houfes they broke open; this they did not in 
-, 'one place only, but in fevera) places and counties, viz. Middlifex, 

, .' London, EJJex, Kent, and Surrey, in tbe laft of which, viz. at SOlillz­
U work they!!:ormed the houfe of one Thomas BJbby, and tbo they 
4' were refilled and one of t~em killed and another wounded, yet at 
.. la!!: they forced their way in, took away his loom and burnt them; 

"th alue of the damage they did, is computed to feveral thoufand 

" pounds. 
" This they did after feveral proclamations made aod command 

" given by the ju!!:ices of peace and ~e fueriffS of Middlefix to de­
" part, . bu!!: in!!:ead of obeying they refified and affronted _ 

" the magifirates and officers: It is true t.~ey had 00 warJ 144] 
" like arms, but that was fupplied by their nUl~ber, and they had 
" fuch weapons, as fuch a nlobble c~uld get, as !!:aves, dubs, fledges, 
" hammers, and other {uch i)lfiruments to force open doors.' 

" There was this fQrther evil attending this infurreetion, that the 
.. foldiers and officers of the militia were fo far from ~oing their duty 
H in fuppreffing them, that fome, tho in arlDs and drawn up in com­
f' pani~1 flood frill looking on while their neighbours houfes 'w re 
.. proken open and theit goods def\;oyed, others incouraged them, and 
" others, to whofe cuftody fo~e of the offenders, who were taken, 
" were committed, rliffered them to efcape, fo tbat during all the 
" time of the tumult little or nothing was.done to fupprefs them', un. 
" til the lords of the council were con!!:rained at a time extraordinary 
!' to aIremble1 by whore direetions and orders as well to the civil mll­
" gifuate , ~s to the king's guards, they were at Ia!l: quieted." 

Five of the judges feemc:d to be of opinion that ~his was treafon 
:within the at\: of 25 E. 3.. upon the daufe of. levying war againO: 
the king, or at Ie~!!: upon tl~e daufe ~f the fr lUte of 13 Car. 2, . 
~a,. 1. 

l. In refpeet of the manner of their affi:mbling, ~ho, tho they had 
~o weapons pr enfigns of war, yet their multitQdes fupplied that de • 
.fea, l,>eing able to do that by their multitudes, which a leIrer numbq' 
of armed men might fcaroe be able to effeet by their weapons; and 
bdid,cs, they llad ftay 5, arid clubs, aDd fome hammer. or fledges tQ 

~re~ opeq 40ufes, an4 acto~jni~Y ther aCted by breaking open 
c09rS 
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doors and burmng the ~ngine-looms and many of the wares made b 

them. 

2. In refpeCt of the defign itfelf, which was tD burn and dcll:roy 
not the fiogle engine-looms of this or that particular perron, but en-

• gine.looms in general, and that not in one county only, but 
( 14S]in feveral counties, and fo agreeahle to B1/rton's cafe. . 

The other five j'udges were not fatisfied, that this was ~ with. . 
in the daufe of 25 E. 3. againft levying of war, nor Within the fta-
tute of 13 Car. 2. for confpiring to levy war. . 

1. It was agreed, that if men aIfembJe together and confult to raife 
a force immediately or direetly agail1fr the king's perfon, or to re .. 
1hain or depofe him, whether the number of the perfons were more 
or ' lels, or whether armed or un'1.inned, tho this were not a treafon 
:within this daufe ()f the {btute of 25 E. 3. yet it was treafOll within 
the firft daufe of compaffing the king's death, and an overt-aet fuf­
fide~t to make good fuch an indiCtment, tho no ~ar was actually 
leVI d; and with this accord the refolutions before cited, efpecially 
th; of th~ infurreetion in the north at Fariey. wood (* ); butl'no [uch 
confpiracy or compaffing appears ~n this cafe, and fo that is not n,ow 

. ill quefrion, but we are only upon a point of COl'utruetive 0\" interpre~ 
tative lev), lng of war. 

2. Here is ,nothing in this cafe of any confpiring to do any thing, 
but what they really and fully effeeted; they 'agreed to rife in multi. 
tudes to bum the looms, and accordingly they did it, but nothing of 
confpiring againfr the rafety of the king's perfon, or to ann them­
fdves; therefore if what they did were oot a levying of war a.gainft 
the king within the ftatute of Z~ E. 3. here appears no confpiring to 
levy fuel) war within the ftatute of 13 Gar. 2, cap. 1. for, what ap­
pears, aU was 4ol0ne, which they confpired to do. 

3. It feemed very doubtful to them, whether in the manner of this.. 
-e,Ifembling it was ally levying of, war, or whether it were more thau 
a riot, for in all indiCtments of this kind for levying of war it is laid, , 

[
• ' 6] that they were more guerrino arraiati, and upon the evidence, 

14 that tbey were afI'embled in a pofrure of war armis offl,yiV;s , 
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& tiefi"jivis, and fometimes particular circumftances alro proved or 

~
d' as banners, trumpets, drums, &C'. and Where. they were indiaed 

for nfpiring only to levy war, . yet ~here was this circumfl:ance ae,.. 
com anied it, viz. a confederacy to get arms and arm themfelvcs. a. 
in Gra(tt's cafe, and Burton~s caCe. 

4. It feemed very doubtful to them, whether this ddign to bum 
engin looms were fuch a defign, as would make it a levying of war 
againfl: tll ing (.), for it was not like the defigns of altering relj. 
gioD; laws, pulling down incloCures generally, as in Burton's cafe, 
nor to defiroy any trade, but only a par~icular quarrel and grievance 
between men of the fame trade againfi a particular engine,. that they 
thought a grievance to them, which, tho it wa~ an enormous riot, 
yet it would be difficult to make it {reafon. ride }la/um S H. 6. 
cap. 27. 9 H. 6. cap. 5. (t). , 

• 
Many. of them therefore concluded, that jf Mr. Attorney lhoU'ld 

think fit to proceed as for a treafon, the matter might be fpet;ially 
found and fo left to farther advice, or rather that according to the 
dauCe of the fiatute of 25 E. 3. the declarative judgment of the king 
and bott houCes of parliament might be had, becauCe it was a new 
.cafe and materially differed from t>ther cafes of like nature formerly 
reColved. 

Upon the conclulion of this debate we all departed, and Mr. Attor­
ney upon confideratioll of the whole matt~r, it {eerns, thongh fit to 
proceed for a riot, and caufed many of them to be indiaed for riots, 
for which they were conviCted and had great fines fet upon them, al1d 
were committed in execution and adjudged to fl:and upon the pillory. 

Tonching the Jaws of treafon in Irlfand, by the fiatute of [ , ] 
18 H. 6. cap. 3. levying horfe or foot upon the king's fub- 147. 
jeCts againfl: their will {hall be treafon; this tbey call ceiling of fol­
diers upon men, and hath been often done by the lieutenant. or de­
puties of Ireland by confent of the conncil in fame cafes, 

. Among many cumulative treafons charged npon the late ead of 
Strafford the king's deputy in Ireland, this one thing of ceiling of 

(-) By 1:& a,D. I. <'t. 34' " If any per. 
U fOD {hall wilfully break any toola ufed 
•• ill the woollc:o manufaClu re, not having 
.. dae ,onIeat of the OWl'M'r, or {hall break 
•• or eakr.by force into aay bouCe or {hop 
U by niehl 01 by clay for web purpofc, be 

VOL r., K 

II fbalJ be adjudged SUilty of felony witb 
II out benefit of clergy. . ' 

(tl Concerning the riots committed by 
the WelJb upon the Iln,aCII of s.wr_ • 
..ut, infra, ,. IS" 

fo~ien 
( 
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folclicrs upon the king's {ubjects in Ireiand was the chief particu? 

'treafon charged upon him. if 
It was inufied upon for the earl's defel~ce: that by the flatu - of 

10 H.7. in Ireland, cap. 22. called Poynmg s law, all the ttatu .es of 
• England are at once ena8cd co be obferved in Ireland; and thel."efore 

the .fiatute of 2, E. 3. declaring treafons, and the fiatute of ) H. 4. 

cap. 10. enacting, that nothing lhall be treafon but what was within 
that !latute, the treafons enacted in Ireland ill the time of 6. and 
and afterwards before 10 H. 7. were repealed, and ,confequently thii . 

ftatute of 18 H. 6. cap • . ~. 

But that feems not to be fo, for tbe general introduetion of the 

fratutes of England being an affirmative law could not be intended 
to take away tbofe particular !latutes, that were made in Ireland for 
tlle declaring of treafon, as this and that alfo of the fame year, cap. 2. 

for taking Comericke (z). ., 
But f"rply this was no levying of war within this natute (a), either 

in refpeCt of the matter itfelf or of the perfon that did it, he being 
the king's lieutenant, neither could an aCt by the lord deputy and 
council of this nature be conflrned to be within the penalty of this 
a , if it were in for e; yet for this and otber cumulative trlijlfons he 
was attainted by aCt of parliameQt, but that attainder was very jufl:ly 
repealed by the !lature of 14 Car. 2. 

8 Now I fuall draw out fame obfc::rvations and conclufions 
[[4 ] from the precede~ts and in!lances before given touching thill 

obfcure daufe of levying war again!l the king. 
1. A confpiracy or confederacy to levy war again!l the king is not 

~ levying of war within this claufe of the !latute of 25 E. 3. for thilt 
claufe requires a war actually levied. Co. P. C. p. 10. 

And his appears firji by thofe temporary laws, that were made to 
continue during the king's or queen's life, which made confpiring to 

levy war with an overt-aCt evidencing fuch confpiracy to be neafon, 
as the fratutes of 1 & 2 Ph. & M. cap. 10. 13 Eliz. cap. 1. and, 
13 Car. Z. cap. 1. anJ ficondly by the refolution of the judges in tbe 
cafe of Burton 39 Eliz. cit d by my lord Coke, P. C. p. 9, 10. 

2. That yet fucb a confpiracy or compaffing to levy war againfr 
the king din~Cl:ly or againfi: his forces, and meeting and confulting,for 
- .. 

(te) That is, fo! uking tbievcl, robben, 
or rcbela into fafe guard. 

. (II) Tho tni, w~,e not levying of wn, 
yet bei~ ccffing of foldier, upon the {lib. 
jea, it WII treafoQ within the expreu 

words of that I\.~ute; nor don our author 
affign Iny r~foD, why an a& of lord de­
putyand council is not within tbe penalty 
of that law. Scc C4rttA. E/j14. p. "9' 

th 
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.tIle effecting of it, wbetller the number of the confpirators be more 
lef~, or difguifed under any other pretence whatfoever, as of re­

fo nation of abufes, calling down inclofures par~icular or 'ge~erally, 
na. of wrefrling. football-playing, cock-lighting; yet if it call a.ppear, 
that they con[ulted or refolvt:d to raife a Rower immediately again!!: 

the king, qr the liberty or fafetr of his perf on, this congregating of 

peop for this intent, tho no war be actually levied, is an overt-act 
to ma. . n indictment, for compaRing the king's death within the 

firll claufe of the fl:atute of 25 E. 3. for it is a kind of natural or ne­

~e1fary confequence, that he, that attempts to fubdue and conquer the 
king, cannot intend lefs than the taking away his life; and indeed it 
hath been always ~he miferable confequence of fuch a conquefl:, as is 
witnefi"ed by the miferable tragedies of E. 2-. and R. 2. and this was 
the cafe of Oldcajlle and EjJex. . 

3. That yet confpiring to levy Wiar, (viz. to do ueh an act, which 
if it were aecomplilhed and attained its end would be an actual levy­
ing of war) and being accompanied with an overt-act evidencing it, 
(tho it be not trea[on within this daufe of the aCt of 25 E. 3.) yet 
was treafon during the queen's life by the llatute of 13 E/iz. 
cap. l.landis treafon at this day by the fl:atute of 13 Car. 2. [r4~~ 
rap. 1. eluring the life of our now.fovereign. 1 

But then the overt-act (be it fpeaking, writing, or aeting) required 
by dlefe fututes to evidence the fame mufl: be fpecially laid in the in­
diCtment. and proved upon the evidenc~.; thus in Grant's cafe and 
Burton's cafe the confpiring to fetch arms at the houfes therein men­
tioned was an overt-act proving this confpiracy to levy war. 

~. That a levying of war with all the circumllances imaginable to 
give it that denomination, as cum ve:rillis expficatis, cum mu/titudblc 
gentium ~rmatol'um & modo guerrin!) arraiat', yet if it be upon a mere 
private quarrel between private, tho great perfons, or to throw d~wn 
the inclofures of fuch a manor or park, where tbe party tho without 
title claims a common, or upon difpu(e concerning the propriety of 
Jibe~ties or franchifes, this, tho it be in the manner of it a levying of 
war, yet it is not a levying of war againfl: the king, tho'bloodfll d or 
bunring of houfes enfue in that attempt, but is a great riot, for which 
the offender ought to be fined and imprifoned; 'and if any be killed 
by the rioters in the riot, it may be murder in the affailant. 

This was the cafe l)f the earls of GlouceJler and Hereford, anno 20 

E. 1. tho before the ftatutc of 2!> E. 3. and the feveral great riots 
Ki ~~~ 
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aoo\'e-mentioncd, to which we may add Rot. Pari. 5Q E. 3. n. llO' 
164. 11 H. 4. ". 36,57. 13 H.4. n. 14. 18 H. n. PI. 30. ' 

5. An aauallevying of war therefore againO: the king to mak a 
treafon, for which the offender may be indiaed upun this claufe of 
the natute for levying of war againfi the king, coniifis of two princi. 

pal parts .or ingredients, viz. I. It mufi be a levying of war. 2. It 
muO: be a levying of war againO: the king. 

6. What {hall be faid a levying of war is partly a queO:' , ~faa. 
(Or it is not every unta,yful or riotous affembly of many perfons to do 
an unlawful aa, tho d~ Jallo toey commit the aCl: tbey intend, that 

makes a levying of war, for then every riot would be trea· 
[15° J fon, and all the ath againfr riotous and unlawful affemblies, 

as 13 H. 4. cap. 7. 2 H. 5. cap. 8. 8 H. 6. cap. 14. and many more 
(b) had been vain and needlefs ; but it muO: be fuch an affembly as 
carries with itJpeeiem belli, as if th1!y ride or march vexi/lis exp/icatis, 
or if they be formed into companies, or furnifhed with military officers, 
or if they are armed with military weapons, as fwords, guns, bills, 
halherds, pikes, and are fo circumftanced, that it may be reafonably 
concluded they are in a pofiure of war, which circumfiallces -are fo 
various, that it is hard to define them all particularly. ' , 

Only the general expreffions ~n 'all the indietments of this nature .. 
that I have feen, are more guerrino arraiati, a.nd fometimes other parti. 
culars added as the faet will bear, as cum vcxi//is txp/jeatis, cum armis 
diftnjivis & oifenJivis, cum tympanis & tubis: but altho it be a quefiioa 
of faa-, whether war be levied or confpired to be levied, which de­
pends upon evidence, yet fome overt-aCt mufi be (hewn in the india-· 
ment, upon Wl1ich the court may judge; and this is ufually modo g,m. 
rino arraiati, or armati, or confpiring to get arms to arm themfelves. 

And therefore in the cafes of Burton and Grant before-mentioned, 
who were indiCted and conviCled upon the O:atute of 13 Eliz. cap. 1, 

for confpiring to levy war for pulling down inc1ofures, t5c. there is 
not only the confpiracy to do the thing, but al[o to gain arms and 
weapons at the lord Norris's houfe, and elfewhere to arm themfOlvc. 
for that attempt. 

And the redan hereof feems to be, becaufe, when an atfembly of 
~eje thus arm themfelves, it is a plain evidence, that they mean to 
defend themfelves, and make gool their attempts by a military force. 
and to reliO: and fubdue all power, that fuall be ufed to fuppr~fs them. 

0) Sec 3 fl. 1!h!. VI. tlli' S. l Mill'. "p. tao I G.o. I. '''to S. 
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and beGd~, the very ufe of weapons by fncb an aff'embly without' 
he king's licence, uolds in fome: lawful and fpecial cafes, carries a 

t or with it, and a prefumption of warlike force, and therefore under 

a . ifiinCt and (pecial rellraint by the ftatute of Wtjlmil!Jl 2. [ ] 
(c) and the fiature (d) of 1 E. 1. d, difmjiml porlandi ,IS I 
ar a. 

Whether the bare a{f'embling of an enormous multitude for do­
ing C e unlawful aCts without any weapons, or being marl gucr­
rin() arraiati, efpecially in cafe of interpretative or conftruCtive levying 

. -of war, be a fufficient overt-aCt to make a levying of war within this 
aCt, efpecially if t.hey commit fome of thefe aCts themfelves, is very 
c:onfiderable and feems to 'be doubtful 1. Becaufe I have not 'known 
any fuch· cafe mled. 2. Becaufe the aCts of 3 & 4 Ed. 6. cap. 5. and 
1 Mar. cap. 12. (which mull be intended vf fnch unarmed afi"emblies) 
makes it in fame cafes felony, i fome cafes o~ly mifdemeanor. 3. 
Becaufc it is very difficult to dct ... rmine what that number mull be, 
that mufi make treafon, and lefs than which mult be only a riot; this 
therefore lhould be well confidered, and the direCtion of the ltatute of' 
25 ;E. 3. to expeCt the declaration of parliament in like.. cafes is a fafe 
djre~ionf and fo much the rather, becaufe the fututes of E. (;-. artd 
queen Mary feem to look the other way (c), to which may be added 
the great riots committed by the forelters and We!jh upon the dragmen . 
of Severn, hewing all their boats to pieces, and drowning the barge .. 
men in a warlik-e pofiure. Rot. Pad ., 8 H. 6. n. 30, 45. 9 H. 6. 

If. 31. upon which the fiatute of 9 H. 6. cap. 5.,was made: I forbear 
therefore any opinion herein. 

8 •. But whether the a!fembly were greater or lefs, or armed or not 
armed, yet if the defign were direCtly againlt.me king, as to do him 
bodily harm, to imprifon, to reltrain him, or to offer any force or 
violence to him, it ~ill be treafon within the tirlt claufe of compa!f­
jng the king's death, and this a!fembling and confulting or praCtifing 
together to this purporc. tho of but two or three, will be an overt-aCt 

. t prove it; therefore all the queftion will be only touching in- [ ] 
terpretative or conftructive levying of war, whereof here- 152 

after. 

(t) I don't find any thing to thi. pur- day. See Co. p.e. p. 158 Ed' J60'~' :.FIoIIo'I ...... _ 
pofe in the fUture ot Wt)",;njl.:I.. fo fup- p. 55:1. . . 
pore the Ratule here meaDt i, the Ratute of (J) Or rather proclamatioD: fee the 
N.rtb'll"p:,,, a 1!.. 3. ta.~. 3' whtreby it i. be~nQiDg of this chapter. ' 
prohibited that anyone bring force in affray (.) Aa dotl al(o 1 GIO. r. '11/, s. 
of the people, or /lO arlJled by night 01 bL 3 

K 9. If 
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9. If t'lere be war levied as is above declared, viz. an aifembtr­
-'tIOre guerrino OI'raiati, and Co in the pofiure of war for any treafona ,e 
attempt; tl}is is bellum levatum, tho not bellum percvjJum: and t IUS 

far touching the levying of war, as in relation tQ the manner of i " 
10. Dut befides the circumfrances requiute to 'denominate a Ie ying 

of w~r in "efpeCt of the manner of it, there is alfo requifite to Inake 
.. treafon within this c1aufe, that it be a levying of war agai thi 
king, wbich is the fcope, enel and termination thereof, hath 
been fa.id, there ma y be a levying of war between private perfons t1pon 
l'ri\'ate quarrels, which is not a levying of war againfr the king, and 
fo not treafon within this c1aufe of this ac\:. 

11. A levying of war againfl: the king therefore is of 'two kinds, 
either exprefsly and direCtly, or by way of interpretation, confiruc­
tion or expoution of this aCt: the former i~, when' a war is levied 
againfr the perfon of the king, or ag.ainfl: his general, or army by him 
appointed, or to do the king any bodily harm, or to imprifoo' him, 'or 
to refrrain him of his liberty. or to get him into their power, or to en­
force hi~ to put away his minifiers, or to depofe him; ' many inffan. 
ces of this kind may be given, fuch as was in truth the riding of the 
earl of E11cx into London armed with fwords and pifiols, his fol :citing' 
Qf the citizens to go with him to co"urt to remove from the queen her 
minifrers and counfdlors, his fortifying of his houfe againO: the queen'. 
officers, wbich w re in truth a levying of war, tbo bis indiCtment was 
upon the firfl: daufe of compaffing the queen's death"which was more 
clearly included within thefe aClions. 

12. ConfrruCtive or interpretative levying of war is not fo much 
agaillf!: the king's perfon, as againfr his government: if men aJTemhle 
together more guerrino to kill one of his majefiy's privy coul1cil, this 
hath been ruled to be levying of war againfl the king. P. 16 Car, l. 
ero. 5 3. Benfled's cafe before cited, and accordingly was the refolu. 

, tion of the houli oflords 17 R. 2. Talbot's cafe above-mentioned. 
So in the cafe mentioned by my lord Coke in the time of 

[153] H. s. Co. P. C. p. 10. levying war againfl: the fiatute ofta~ 
ooftrers and to inhance fervants wages was a levyjng of )\,ar againA: ' 
the king; and altho levying of war to dcmoli{h fome particular in .. 

-'iJ~~l es is !lot a levying of war againfr the king, Co. P. C. p. 9. ye~ 
if it be to alter rer gion efrabliflled by law, or to go from town to tpwQ 
generally to cafr do. n inclofnres, or to deliver generally out of prifon 
'ferfolls 4wfully imprifoned, th!s hath been held to be levying of war 

. ·nG 
!l~ " 



HISTORIA PLACITORUM CORONlE. 153 

gai)ft the king within this a6l:, ano the confpiring to'levy war f~r 
t fe purpoii 5 treafon wit! in tha t cl ufe of the at\ of 13 Eliz. cap. 1. 

as as refolved in Burton's cafe and Grant's cafe above-mentioned; 
and he like r fointinn was in the c fe of the apprentices tbat aiI'em­
bled )1IDre guerrino to 'pull down bawdy-houri s. 

It is confiderable how thefe': refolutions fiand with the judgment of 
paTll em in j & 4 Ed. 6. cap. 1'2. which makes f cial provifions 
to rna mbJies above twelve to alter the laws and fiatutes of the 
.kingdom, or the religion ellab!ilbed by J w, or if above forty alI"em­
ble for pulling down inclofures, burning of houfes, or fiacks of corn, 
treafon, if they depart d not to their homes within an hour after pro­
clamation, or .after proclamation put any of thefe defigns in praClice. 
which is neverthelef.~ reduced to felony within clergy by the fiatute ' of 
1 Mar.l11- 2. cap. 1 Z. Thefe offenfes being the fame with thofe ad­
judged treafon in Burton's cafe an<t fome others before cited, wby was 
it thought nec,effiuy for an a6l: of parl iament 3 & '4 Ed. 6. to make it 
treafon under certain qualifications, and why reduced to felony within 
.clergy by the !tatute of 1 Mar. mp. 12. and the !taMe of 3 & 4 E. 
6. repealed? It feems that altho the unlawful ends of thefe aiI'emblies 
thus nifhcd by 3 & 4 Ed. 6. and 1 jJ;far. were much the fame' ith 
thofe of Burlon' and Gram an others, that were adjudged treafon, 
yet the difference between the cafes fiood not in that, but in tbe man­
ner of their aiI'embly; thofe that were adjudged lreafons in Burton's 

and Grant's cafe were, becaufe it was a cJ>nfpiracy to arm themfelves 
and levy a war mor~ guerrino. 

But thofe, tbat were thus heightened to treafon by 3 & 4 ] 

E. 6. and reduced to felony by I .Afar. were not intended of [I S4 
,fuch, as were morc gum-ina anoia/i, nor a levying of war, tho their 
. multinldes were often great, and dlO they did put in ure the things they 
confpired to effect, and fo were but great riots and not levying war 

, within this daufe of 25 E. 3. and therefore thofe a6l:s infli6l:ed a new 
and flrther punifument to them. 
, qU. En /0" realme: hitherto it I ath been faid what is a levying of 
wai~ we are now to confider the pi ce, En /011 realme. 1 

The r,ealm of Ellgland comprehends the narrow feas, and therefore 
jf a war b levied upon thofe feas, as if allY of the king's fubje6l:s hof­
tily invade any of the king's fuips, (which are fo many royal" es) 
this is a levying of war within his realm, for the narrow feas are of 
the ligeance of the crown of England: vide Seldmi Nare dauJurn. 

K4 And 
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And this may he tried in th~ county next adjacent to thecoafi by a 

indiCl:tneut taken by the jurors for that county before fpecial com , f. 
60ner6 of cpr and terminer, de qUfl vide i11ra, 'and in the chapt r of' 

piracy: vide & R. 2. Trial 54. . 
It i, true, before the fiatute of 28 H. 8. cap. 15. drofe treafoDs, were 

\Jfually inqu,ired and trie4 hy fpecial cOOlmiffioll, wherein the a iral 
and his lieutenant were named, as likewife other felon~s com&itted 
upon .the fea. f. 

But diven; infiances w~re in the time of E. 3. whereby fuch olfenfes 
upon the fea were punilhed as treafQn or felony in the king's bench. 
4-0 AJJ. 25. A Norman -captain of a lbip robs tp,e killg's fubjeds upon 
the fea, he being taken was hct-nged as ~ felon, but the EJ1S1ijh that 
afIified him were drawn and hanged as traitors I and by the 'fiatpte of 

-28 H. 8, fOp. 15. there is a direCtion of a fpecial comllliffion to try 
them in (ueh counties or places ascthall beaffigned by fuch commiffi/;m 
according to the method of trials of,fuch offenfes at th~ com!l1oQ law, 

ut before tbat fiatute they might be ~ried by fpecial commiffioQ at tb~ 
common law, and attording to (he courfe of t~e com!lfopla,w. but 
f)f this alibi in tralfatu de Admirqlitate. 

[~ ] For treafqns and other capital ofFenfes ill Scotla~d ilierc: is 
55 a prcwifion made by the fi,!-~ute of 1- Jac. ({~p. ~. a~d 1 Jac~ 

eap. 1. ' 
Ireland, tno part of the dominions of the crown of England, yet i. 

no part of the realm of England, nor infra quatuor maria, as hath 
been ruled temp. E. 1. Morrice Howard's cafe: the like is to be faid for 
8&~tiand even while it was under tqe power of ~he crewn Qf England, 
as it was in (ometimes of E. 1. and fQm~ part of the ti~e of E. 3. 8 
Rich, 2. Continual claim 13. 

Fo~ Ireland hath the fame laws for treafon that 4ngland, tho it hatq 
lome more'; yet for a levying war, or oth~r treafon ill Ireland the of. 
fender may be tried here in 'England by the fratute of 35 H. 8. cap. 2!. " 

for treafons dOJle' op.t of the realm, as was refolved in. the cafe ·,Jf 
O-Rork,H. 33. Eliz.. (*) and after that in Sir John fcrrots c~fe 'fl. 
Co~ P. C. p. IJ. 7 Co. Rep. Calvin's cafe, 23. a. ./ 

In the cafe of the lord Macguire (g) an Irijh p~er, whQ was in~ 
diCl:ed in Midd/efe~ for high treafon for levyi1lg war again the king iq 
Ire and, he pleaded to the indictment, tqat he waS one 'Or the peers a~4 
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lords of parliament in ITtland, and demanded judgment, jf he lhouJd 
~ arraigned in Engla"d for a treafon committed in Ireland, whereby 
be'Thould lofe th~ benefit of trial by his peers; but it was re(olved, 1. 

-Th for a treafon in Irtland a man may be tried here in England by 
the ' atute of::S5 H. 8. for it is a treafon committed out of the realm. 
!Z. at altlul Macguirt, if tried in Ireland for his rreafon, {bould 

d his trial by his peers, as one of the l<;lrds in parliament, whicll 
e call . ave here, but mun be tried by a common jury, yet that 

altered not the cafe; he was therefore put upon his trial by a Middle. 
fiN jury, and was convicted and had judgment, and was executed: H. 
20 Car. 1. B. R. fo that the opinion 20 EHz. Dy. 360. h. was ruled 
no la w: vtde Co. Lilt. 261. 

And the fame tharis faid of Ireland may be faid in all par· [ 6] 
ticulars of the We of Man, Jerfiy, Gumifey, Sarf:. and Ai ( S 
tierney, which are parcel of the ddh1inions of the crown of El1gland, 
but not within the realm of England as to this purpofe concerning 
treafoni yet they have fpecial laws of their own applicable to crimi· 
nals and juri(diCtion for their trial : as touching treafoll committed in 
Wales' before the natute of 26 H. 8. cap. 6. no treafon, ml\rder, or 
felonyQ:ommitted in Wales was inquirable or triable before commie. 
fioners of oyer and terminer, or in the king's bench in England, hut 
before juftices orcommiffioners affigned by the king in thofe counties 
of Wales where the fact was committed. P. 2 H. 4. Rot. 18, Saiop' : 
" Johannes K ynafton indilfatus fuit quod .ipfi confintiens fui! ad faifam 
" t!f proditiofam infurreBionem Oweyn Glyndour t!f a/jorum 'Wallico­
U rum, t!f fciens de 1010 propofilo eorundem, ~ui proditiDsi: cDwlndlerunt 
" villas de Glyndour Dynby, t!fc. t!f quod proditiose mifit Johannem 
" filium fuum bene amlalum t!f arraiatum pro guerra t!f Willielmum 
" Huntefagittariurn ad prtediBum Oweyn t!f exercitum Wallicorum, 
" ~c. dicit quad prtediBtp vii/te, in quihus fupponitur proditiones prd!. 
f ' diBas fqBas fu!./le, Junt i,yra terram Wa lire t!f extra c.orpus wi 
" , alop' & legem ttrrtt! Anglire, unde non intend;t quOd dominus rex at 
if p:5Eitionihf,tS prtediEJis in hQc cafu ipfum impetire velit, fiu ipfum po­
"11 velit inde rifponJurum, & quia plenarie & w ftitudinaliur ttjJifi .. 
~'cafU tji, quod prtediBte vil/te fum infra terram Wallire & extra 
fC corpus ~Dmitatus Salop' & 'legem lerrte Anglix, & Thomas C~ 
" altornatullpplls regis coram ipfo regl inde examinatus hoc non de icil, 
.' ~ ji; jufliciar~ ad inquirendum de proditionibus prtedil1is infra Wal. 
" li~ fal/is '1Iiriptt mnmi.{fionis pr~di(1tr ill~uirerF minim: potflerunt 

4' ne~ 
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" I1C. prodilio/liI prdfditldf fie in um1 WaJlile fa{l4J Ptr IcgaJ1 tffr. 
" Angliz tl'iari nee terminar; pojJunt, conjidlratllm rji. quod; 'J'II~ 

" pt'd!di{la,f proditionu prtZdiflus Johallne~ Kynafion eat i?tde Ijfli/ttlJ, . 

"&c." But it i,s true by the fiatute of 26 H. 8. cap. 6. count ftic­
ing of coin, walhillg, clipping or minilhing the fame~ feillnicll, roUf. 

den, wilful burnings of boufes, manfiaughters, robb, 's, burg Ties, 

[ tapes, and accdfaries of the {arne and other ' ffenfe& loni-
157] ouily done in IVales (h). or any lordOlip march ybe in-

quired of, beard and determined before tbe jutlices of goal.delivery 

and of the peace and every of them in the next adjacent county: this 
aCt is confirmed by the great fiatnte of Wales 34 (5 35 H. 8. cap. 26. 

which fettles the grand fdlions and jufiices thereof, and gh'es the jnf­
tices of the grand feffions power to hold all manner of pleas of the 
crown, and to hear and determine all treafons, felonies, & c. within 

the precinCt of 'heir commiffions, 3IS fully as the court of kiog's bench 
may do in t ciT places within the realm of England; fo that as to 

thofe offenfes enumc r.lted in the fiatute of 26 H. 8. the jufl:ices of 

gaol-delivery in the adjacent counties, viz. Glouujler, Hergord. Salop 
and Wigorn', had thereby a concurrent jurifdiCtion with the jufiices of 
~p~~oo0 • 

But whether the fiatute of 26 H. 8. extended to treafon for eom­

palling the king's death or levying of war (k), or whether the fame 

remained only triable by the jufiices of the grand feffions, fceros doubt­

ful, and the rather, becaufe.that fiatute is not cOllfrrued by equity, and 
therefore it extends not to an appeal of murder in an adjacent county, 

and fo it was adjudged Hi/, 7 Car. B. R. Sently and Price (I); but at 

thi day 26 H. 8. cap. 6. fiands repealed by 1 & 2 Ph. & M. cap. 10. 

as to the tria Is of treafon {111}. 

It is true, that in other criminal caufes, that are not capital, as in 
cafes of indiCtments of riots, they may be removed by certiol"QI'j into 

the king's bench, and when iff'ue is joined they may be tried in the' 

next Ellg1~fh county, T. 16 Jac. Sir John Carew's cafe'(n) and diJul 

<b) For thi! I,a txtend. to all theantient 
cOl,lnt ies of IYaks, as well as the lord!bip$ 
matcher.; ond fp il "las refolved in .11. 
tbot" c;r~ for a murder in Pt71lbro;'tjhire. <r. 
9 Ct •. !' B. R. • 

_--.&..i) ,M,d. 64, 68. {n It !bould fet'm tba' it did not, and 
that was oDe rearou, of making lbe ftatute 
of 3~ If. 8. cap. t v.bereby all treafons 
or mifpriuons 0 treafons committed in 
fYaln may be prc[ented and tried in fuel} 

\ ' 

fhires and before fuch commiffione as the 
l;ing fh~1l appoint, in like mal)ne •• if the 
faa. h~d b,..,n committed in {u ,!hires. 

(I) Cro. Car. 247. W. Jo 255' 
(m) The J & 2. Ph. & to • reducing all 

trials for treafon to the ord.r and courfe of 
lhe common Jaw is ~l repeal of ;6 
H. 8. and by the (rf e rcaron of 31 H. 8. 
111[0 as to trearon, • 

(n) Crot JaG. 4 ,4' z Ro/. l8. "'~ R,ol. 
,dpr. ~~1" 

others, 
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thers, as well as in :l quo minus, which is at the king's fuit : 
but wnether a certiorari lies into Wales upon an indiCTment at 
trea{on or' felony hath been doubted M 9 Car. B. R. Cbed/oy's 

cafe fir .' it feems a certiorari may ifi'ue for a fpecial purpofe, as to 
quafil t~e indiCTment for infufficiency or to plead his pardon, hut not 
as to ial of the faB: (p), but it lllall be fent down by mittimus accord­
ing to he fiatute 'Of 6 H. 8. cap. 6. becaufe it is in a manner efi'enrial 
for fel 'y.; ~ea[on to be tried in the proper county, unlefs where a 

. ftatute particulal Iy enables it, which it did in the cafe of 26 H. 8. only 
whilfl: it was ill force, where the indiCtment as well as t~e trial is in 
the adjacent county. 

But certainly Wales is within the kingdom of England ('i), anu 
therefore not within the fiatute of 35 H. 8. cap. 2. for trial of foreign 

treafons. 
If a felony or treafon be commit~d in Durha~, k certiorari lies to 

remove it into the king's bench out of Durham direCTed to the jufiices 
pf peace, oyer and temliner, or gaol-delivery there; for unce rhe fhl­
tute of 27 H. 8. cap. '24. they are all made by the king's commif{ion, 
and fo tbe proceedings before them are his own fuit, and thus it was 
done i'/j Ruttabie's cafe (r) upon debate j but if the party plead mot 
guilty it iliall be fent down thither W be tried, as was done in that cafe. 
T . 1653. They of Durham claim a privilege not to be fworn out of 
the IlrecinCt of the county palatine. ride the fratute of 2 H 5. cap. 
S. 9 H. s. cop. 7. 11 H. 7. cap. 9. for tre*fons and felon!es in Tiflda,l 
and Hexamjhire. 

And thus far concerning treafon in levring of war againll: the king. 

Sec FoRer'. difcourfe of High Treafon per totum. and I Hawk. P. C; ch. 17. of Higb 
Treafon, and Kelyng" Rep 7. kc. High Treafon, z Bur. 64~ 10 bS:I. Kclyng, 7&-
2. Black Com. ch. vi. p. Sa. :I. Wilfon, 365' 

( 0) Crt. Car. 331. 
(p ) But yet it has been done in felony 
to the trial of the faa, .. in the cafe of 
"is. I r ill. 93, ,+6. H.r~"l·' cafe,· 

Latch. (II; 
( f) z Ro/. z8. 
( r) rid, ;,,/rll, p. 467. and P Ilrt n.p_ 

Sta. 

CHAP. 
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CHAP .. XV. f 
CtJncerning treaJon in adhering to the king's enemies within tIll 'lanti t>r 

withol/t. 

T HE words of the futute of 25 E. 3. go on, viz . ..Q. Pi aid ant 
al enemies .nojlre dit fligmur Ie ,·oJ en Jon yoya/me tionant a eux aye! 

tJtI comfort~en Jon roya/me ou pcr ailfiors. 

I. Therefore we thall inquire what fuall be faid enemiu of tire liing: 
tbofe that raife war againft the king may be of two kinds, fuhjecb or 
foreigners: the former are not properly enemies but rebels or traitors, 
the latter are thofe, that eome properly under the 'name of enemies. 

This gives 11 oecaGon to coffiida fomewhat of the nature of war 
and peace. 

The power of making war or peace is inter jura JUI~mi imperii, and 
in England is lodged .£ngly in the king, tho it ever fucceeds beft whell 
done by parliamentary advice. 

Peace is of two kinds, viz. 1. Pofitive and eontraCl:ed. t~. Such a 
peace, as is only a negation or aufence of war: that peace, which 1 
call pofitive, is fuch as arifeth by contraCts, capitulations, leagues, 
or truces between princes or flates, that have jura Jummi i1l1pe. 
rii, and is of two kinds! 1. Temporary. wh~ch is properly a truce, 
which is a cetration from war alreudy begun, and then the term being 
c1apfed the princes or ftates are ipJo Jaflo in the former {tate of war. 
uIllefs it be protraaed by new capitulations, or be ttherwife provided 
ill the inflrument or contraCt of the truce. 2. Perpetual, fine termin. 
or indefinite, which regularly continues according to the tenor or con­
ditions of the agreement, until fome new war be raifed between thy 
princ,es or ftates UpOll fome emergent injury fuppofed to be done by jP.: 
one party or the other; and this is properly called a league JO!dupand 
makes the princes and ftates c~tifQ!derati, ana tho this may vari. 

[ 
6 ] ouily diverfified according t9 the capitulations, cond' ons and 

I 0 qualifications of fuch leagues, yet they are ordina 'ly of thefe 
"""'_1Io'1L1ds: 1, Leagues oH"enuve and defenfive, which obli the princes 

not only to mutual defenre, but aleo to be affi . each ·other in 
their military aggreffes upon others, and makes th enemies,of on~ in 
effeCt the common enenu s cf bom. ~. Defeqfi e, but not offenuve, 

obliging 

" 
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bliging each to fuccour and defend the other in Carel! of illvafion or 
war by other princes. 3. Leagues of fimple amity, whereby the one 
contraCts not to invade, injure, or offend the other, which regularly 
indu s alfo liberty of mutual commerce and trade, and fafeguard of 
merch nts and traders in either's dominions, tho this may be divedi­
ned a cording to fuch contraCb as are made in fuch leagues; and 
theref. e in the league between king James of England and the king 
of Spa ft. tbet was a tacit exception on the part of the Spcptiard by the 

. wary penning of the articles, whereby the freedom of o'Jr t~de into 
the. wefrern plantations of the kiog of Spain hath been fuppofed by 
the Spania"d to be refrraincd. 

2. A peace, which is only a negation orabfence of war, is that which 
1 call a negative peace, becaufe it is only an abfence or negation of 
war, there intervening no league nor articl s of peace, nor yet any 
denunciation of war, for it is regulaily true, ubi bellum non ejJ. pax t}l. 
tho neither prince is under any capitulation or contra&; for there are 
diven princes in the world, that never capitulated one with another, 
and yet. there is no fiate of war between them; and therefore the war 
by the Spaniards upon the Indians, tho under pretenfe 'of religion,. 
withou1any jufi proyocation hath been held injurious and. an unj 
aggrefiion, Lho there intervened n9 former articles of peace betweeQ 

them. 
War was anciently of two kinds, helium Jolemne v el 1Ion folmlllc: a 

(olemo war among the Romans had many' circumfiances attending it 
(a), and was not prefently undertaken upon an injury received without 

thefe folemn ,circumftances. 1. Clarigatio (b) or demanding [ 6 1 
reparation for the injuries rcceived. 2. That being not done I I 

thcre followed indi&ion or denunciation of war. 3. Dilation or a 
fpace .of thirty-three days before aC\:ual hoftility was ufed; but moR: 
times necefiity and politic confiderations both among them and other 
nations did difpenfe with thefe folemnities, which were found often­
t es too cumberfome and inconvenient, efpecially where the delays 
..might occaGon furprizal or irreparable damag to the commonwealth, 
as wh re the adverfe,party made preparations, which, if not fuddenly 
repreff"e might prove more dangerous and irreGftible. 

But the e folemn denunciations of war had place 't>nly in off"enfive 
or invauve ",!Sjand even then had many exceptions. • .' 

f ,,) &e the m ., of it dercrihed by intervened' between thedemlllding I'Cp:!J'ao> 
DiD'!Y! R.I. W. n. _gtl. L ih. XVI. 'Dp. tion and th~ indiaion . 
•• aaa Li.,. La t. ~'132. whereby tl p- ( .) Sec Plill . Lib. XXII. tal. J. peal'. tlw the thirty- cc day. Of d.ilauOQ 

1. 
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I. If a war be a8:ually between two princes or frates, and a tem­
porary truce mcule as for a year or two, that term being elapfed 
ilieyare 1n a flate of war. without any denunciation. for they are in 
t11e fonner condition wherein the were before the truce made. 

Z. In cafe a foreign prince in peace violate that peace and 
tllt! ag~re{for. or invades the other, tho without any denunciati ,the 
prince that is upon hi deftnfe was not bound. neither was it . ecef­
fary for him to make a folemn Jenunciation or procla ion &f war, 
for this folemoity of denunciation was thought ooly requiGle on the· 
part of tbe aggre{for. . 

3. If after reparation of injuries fought, infiead of reparation of 
tb former, new are committed by the adverfe prince, as killing of an 
emba{fador, contemptuous rejeaion of all reparation or mediation 
.touching it, great proviuoos of hoflility, or the like, there, this de­
nunciation or dilation was not re iute in the aggre{for; but when aU 
is done, fupreOle princts or flates lake thcmfelves to be judges of pub­
lic injurie , and of the manner, means and feafons for their repara­
tion, and what they judge fafefi and mofl for their advantage is moll: 
commonly done in thefe cafes, and they feldom want fair declarations 
'l.v jufiify th mfelves therein. .(, 

[ 
6] And therefore whether the~ hanClfome metllOds be obferved 

I 2 or not, 'Yet if de faElo tbere be a war between princes, tbey 
and their fubj cC1s are in a ftate of holtility, and they are in the con­
dition of enemies (hofies) ~o each other j but now for the mofi part 
thefe antient folemities are antiquated, I come therefore to the pra6lice 
of our own country and modern arms, and what we may obferve 
from our own books, hifiory, and monuments. 

W may obferve in the wars we have bad widl foreign countries, 
that they have been of two kinds, viz. fpC!<.:ial and general: fpecial 
kind of war are that, which we ufually call marque or reprifal, and 
thefe again of two kinds, 1. Particular, granted to forne particular I 

perfons upon particular occaGons to right themfelves, for which ":Pie 
fiatute 4 H. 5. cap. 7. but this is not the proper place to' treat toucl1-
ing it. 2. General marqu-e or reprifal, which tho it hath th, ~ffea: 
of a war, yet it is not a regular war, and it differs in theWtwo in-

_ {lances: J. Regtllarly it is not lawful for any perfon by a~kreffion to 
taltc the fhip or good of the adverfe party, unlefs ~ had! a commif­
fiOD from the king, the admiral, or thofe, tbat are 4>ecially appointed 
thereunto. 2. It doth not make the two nations ~ a perfect £tate of 

hofiility 
, 
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hofiiJity betwe n them, tho they mutually take one ITom another, as ene~ 
mies, and many times in proce!: of time thefe general reprifals gtowinl~ 
a very formed war: and this was. the condition of dt war between 
and the Dwdt .22 Feb Ilary an1fO 16G4. the hrft beginning whert:of was 
by at act of council, ~hich infiituted only a kind of univerfal re­
pri£; , aRd there were particular reafons of ftate for it; but in procefs 
of ti ne it grew into a very war, and that wichout any war folemnly 
den l1Ced; Olnd therefore by the fratute of 17 Cor. 2. cap. 5. Dole~ 
man and others, that were in Hf//and, were declared to have trai­
toroufly adhered to the king's enemies, and were attainted of treafon, 
unlefs they rendered themfelves by a day certain, and all others, {hat 
ferved the flares of the ",nited provinces during the continuance of the 
war, foldiers or fcamea, by fea or land, and not returning by a time 
certain, were attainted of treafon ; and this had all the effeCts of war 
and ho(lility: the goods of the Eng . ~ taken byithe Dutch and [ 6 ] 
brought intra pr<:efidia the property was wholly changed, and I 3 
tho retaken ' again, {bould not be reftored again to the firl1: owner, ac­
cording as in captures by enemie , 7 E. ,~ . 11. 22 E. 3. 16. and fo it 
was praetifed during that war. 

A neral war is of t\VO kinds: 1. Bellum Jolemniter denuntiat. 
or bel urn non Jolemniter denuntiatu"m; the former fort of war i , when 

war is fo\emn\y declared or proclaimed by our king againfr anotller 
prince or {tate; thus after the pacification between the king and th 
Dutch at Bt'eda, upon new injuries done to us by the Dutch the king 
by his printed declaration 1671. declared ·war againfl: them; and this 
iB the mofi formal folemnity of a war, that is now in ufe. 

A war that i non /olemniter dm~ntialum is, when two nations nip 
{uddenly into a war without any folemniry, and this ordil;arily ha~­
peneth among us i the hrft Dutch war was a real war, and yet it be~ 
gan bar ly upon general letters of marque.' again, if a foreign prince 
invades our coafts, or fets upon the king's navy at fea, hereupon a real, 
tho not folemn war may and hath formerly arifen, and therefore to 
prove a nation to be in enmity to England, or to prove a perf on to be 
an alien enemy, there is no neceffity of {bowing any war proclaimed, 
but it may be averred, and fo put upon trial by the country, whether 
there was a war or not; and therefore P. 31 Eliz. in jufl:ice Owen'. 
reports ( C), in an aCtion of debt the defendant pleaded, that the plain­
tiff wa an plien born in Gaunt uuder the ob dienc of the Icing of 
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$)ain, enemy of the queen, the plea was ruled good, tho he ihewed 
not, [hat any war was proclaimed between the two realms; and 

according is the pleading '1 E. 4. 13. Rajlefa Entries, Trefpafi per 
"lien ( d). 

And in very deed there was a fiate of war betweell the crowJs ot 
England and Spain, and the Spaniards were aaual ene~ies, cfpe ' ially 
after the attempt of invalion in 88. by the Spanijlz Armada, . an yet 
there was no war declared or proclaimed between the two crowr..::s, as .. 
[ 6 ] appears by Camden Juh anno 31. (e) ihidlm p. 404. & ihidem 

1 4 p. 466. (/) fo that a fiate of war may be between two king­
doms without any proclamation or mdiCtion thereof or other matter 
of record to prove it. 

And therefore in the cafe in queftjon touching treafon it thall upon 
the trial be inquired by the jury, whether the perfon, to whom the 
party indiaed adhered, were an epemy or not, and in order to that. 
whether there were a war. between the king of England and 'that other 
print: , whereu~to the party adheres, this is purely a queftjon of faa 
and triable by the jury, and accordingly is the book 19 E. 4. 6. and 
the reafon is plain, becaufe it may fall out, that tho there were a league 

- wt:en the king of England and a foreign prince, yet the war may 
be begun by the foreign prince: agjlin, fuppofe we, that the king of 
England and the king of France be in league, and no breach thereof 
between the two kings, yet if a fubJea born of the king of .Ft·a,,~e 
makes war upon tbe king of England, a fubjeCl: of the king of England 
adhering to bim is a traito~ within this law, and yet the Frencllma11, 
that made the war, is not'a traitor but an enemy, and lhaU be dealt 
with as an enemy by martial law, if taken: this was the cafe of the 
duke of Norfolk adhering to the lord Herife a fubjeCl: of the king of 
Scots in amity- with queen Eli'Zaheth, that made an aCl:ual invafion 
upon England without the king',s commiffion. M. 13 is 1 + Eli,.. 
c •. P. C. p. ll. Camd. El;z. fub anno 1571 (g), 14 Eiiz. p. 175. 

and the cafe of Perkin Warheck a Frenchman, '1 C,. Rtp. Calvin', 
ufe (II). 6 Dy. 115. a Shlrly'S cafe (i); fo that an enemy extends 
&nher tha a king or ftate in enmity, namely an alien coming' into 
England in hofrility. ' 

11. In the next place I lhall confider what 1hall be (aid a prrfl" 
IIIIf!rilll' and ilio what lball be adhering. 

(l) And atfo fM~ ... ", 1.57~. i" lrilllilj,. 
(b) 7 C •• 6,~. 
(i) 7 Ct. c.w;,,'. cafe 6. 6. 

If 
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tf a foreign prince be in aCtual war againfi the king of Englanti,. 
any fubjeCl: of that prince under his proteCtion is pre[umed to be ad. 
l1ering to him, but he is not a perf on within this ad, for if he [ 6 ] 
be takron, he lhall be dealt with as an enemy, viz. he {hall be 1 5 \ 
ran1med, and his goods within this realm feifed to the u[ed of the 
king. When king J ohlf was devefred of the duchy of Ncrmandy by 
the king of France, and thereupon the Normans forfook the alligeance .. 
of the king "f Englalld, which as due to him, as duke of Normandy, 
all the lands of the Normans in England were feized into the king'f 
hands, and thence grew firfi the efcheat de terrls Normllnnorum men­
tioned pf"dlrogativa rcgi~' (k) cap. 1 '2. and the !lyle of fuch forfeitUre 
was u[ually, quia receJlit ~ }e,.vitio nofiro & odhdljit inimicir nojlris in 
Normannia, Clauf. 6 John. m. 19. pro Eufiochia II)fore Lurafi/' Jo­
hannis, C/auf. 8 John. 'm. 5. pro Abbate Cluni1cenji: fee the reafOll 
thereof before cap . 10. they were Jd fidem utriufque regis. 

If there be war between the king of England and the king of Franu, 
. thofe E ,glifhmen, that liye in France hefore the war, and continue 
th~re after, are not (imply upon that account adherents to the king" 
eIl£mies, unlefs they aCl:ually affifi him in his wars, or at leafr refufe 
to retlWo upon privy [, aJ, or upon proc~amation and notice thereof 
into England; anu lhis refufal, tho it is an evidence of adherence, 
feems not to bc limply in itfelf all adherence: this appears plainly by 
the fialute of Magna Charta, 'C(lp. 30. 

If a fubject of a foreign prince hath l\ved here in England under 
the proteCtion of'the king of E,!glal1d, and fo continues after a war 
proclaimed, and partakes of all the benefits pf a fubjea, and yet fc­
cretly praCl:ifeth with the king of France, ar d ailifis him before he 
hath left this kingdom, or openly renounced his fu~ Ction to the 
crown of England, this man feems to be an adherent within this act, 
and commits treafon thereby: tamm qUdlre, vide Dy. 144. a Sherlly' 

, cafe; and the like la w feems to be of an enemy cOnUng hither and 
fraying here under the king's letters of fafeconduCt: qutl!re, vide fratute 
1'8 H.. 6. tap. 4. 20 H. 6. cap. 1. 

If there be a war between the king of England and France, and 
then a temporary truce is made, and within the time of that truce an 

E1Iglijhman goes into France, and frays there and returns ( 66] 
before' the truce is expired, this is not an adherence to an 1 

enemy ~ithin this {btute, ClauJ. 7 E. 3. part 1. 111. 9. prQ ' Q!JiUfU 

(It) '1 E .... 
L 
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PO}iltw, who had an amovea$' manus cum e~;itihus, his lands having 
been feifed for that caufe: but this record implies, that if during hill 
flay (it was in Scotland) he had confederated. or confpired with the 
eaemyor ailiO:ed them in order to their further hoO:ility, this might 
h&ve been all 8dherence: nota, the reafol1, " Quia priCdiflus J oh nne 

ump.re treugarum inter patrcm noflmm & Robertum de BI uy ivit 
in Scotiam pcr prteceptum Andrea: de Harcla ad pillandum quandam 

VI 

" imagincm, quo tempore bene licuit unicuique de Anglia iwtrare ill Sco-
" tiam per ficmtjam & literas de condullt4 cuflodis Marchite, & quad 
" idem Johannes habuit tales literas Andrere de Harda, & ibidllh 
U taljter moram fecit per unum annum abjqlle co, quOd aliquo !emporl 
U Scotis priCdiflis fuil adlliCrens, & quod idem Johannes rcdiit in 
" Angliam durantihus treugis priCdillis, & femper hatlemis fuil ad 
" pacem nojJram & paIYis noflril' Nota, this Alld"ew Harela hav­
ing been created earl of Carlijlrwas by an extrajudicial military 
(entence firO: degfllded. and thell had judgment of high treafon given 
againft him. H. 18 E. 2. Rot. 34 in ~rfo rex (I). 

(I) This ftntence of degradaLion, as well 
dIe judpnent for high treafon, were 

pronounced at Cl1rlJJk, before Si r R alpb 
IJ"jftt, Sir 101m Pt"b" Sir Jobn Jt Wijlll1l" 
au G.f{f'l It Strop, who, together with 
the eur 0 L.t the king'. brother and 
"Ioh.J.lI"jU"rtl,were fpecially confiituted 
Ly kttcra patentl, "Il1ftitiarii lUi dOg'IIdll ,,­
.... :Andream tk Barela ro".i'tm Carlioli, 
;";";fllIII & tr~/orCt/l rlgi' & Fegni /lIi, 
file. 1IlIp.r i" ",,,,ittm glad .. ci"xtrllt, & lid 
J"Jici~". dt ipjo fop., d~""Jalio"" inimitlria 
II j«IJ,iotu pr.edjl1i' prom •• da,,,hm. &I rld­
tltIIJIIII.; and the form of the faid ju<lg­
ment to be pronoultccd was ~t the fame 
time fent to the raid jumce, in a certain 
Ichcdule, !Mb p.1k figilli "gis, the which 
j~gmen~ Waf accordingly pronounced in 
the following words: .. pur ceo qe noll~ 
.. fcipor e roi pur Ie gtaunt bien Vllu &: 
.. loialtc, 'iu'il tntendit cavour trove en 
II VOGI AruJrtJI de Harria pur aider & 
n mcyntrtlC'r fes dre toure. & lei droill. 
.. de fa coroune & de faun people, couture 
II fee encmy. de tOllts partt, & nomement 
"' countTe Ro,~trtt de Brll' Ie Cel autra 
CI enemyt d'Ef'.tI, VOUI fi{\ connte de Car­
ce .11, & de fa meyn VOLa feynt [,,,fill 
f' &t'Efpee, "VOIII dona fee de la eounte, 
.. c:hallCUIC, villeJ, terrel & tenCJ'QCDt%, pur 
" \lollre ellat m~yntener, come counte; 
.. " apr" QCO Cle VOUI aviet" tiel honour, 
tl "blCll fiit rel'ceu de nollre dit feignour, 
II , efta alcz r "'licc] au dil Robert de 
.. 6rf1l, trcitroUfClDCDt, C.ufemerlt & mal­
" ftUtmCllf. par cCc.rit " par Cerement, 

If 
.. pur mcyntener Ie dit Rob.,t d'cll:re ro; 
" a'h.'j,oce, proprcment en I. reverfr e 1 .. 
" entencioun Ie roi, pur quele iI1 vous fit 
.. countc; paf quti agarde cefie court, qe 
" vous foietz; degr.dce, 8< qe VOUI perdetz 
.. noun de counte PUt vous & pur .,ot 
.. heires a loutz joun, & qe vous foietz 
.. det('ynt del efpeye Ie qe vos efporull$ 
" d'orrtl. foienl coupes cc talouns 1 & pur 
.. ceo qe \ 'OUS And ru, homme lige noflre 
.. feignour Ie roi, countre vofire bomatlc, 
.. fo i &: ligeaunce, en countre vollre fe'g_ 
IC nour lige, efies oliu, tretroufemellt, 
.. r.ufement & malveifement, a Robert de 
.. Bru., enemy mortel a Dofire feignour Ie 
" roi & d e foun realme & • foun 'poeple, 
.. par (erement 6( par eferit, POf meynte­
.. ner au dit R"berr Ie a fea beirci Ie ro~ 
.. nlme d'E!reCl enterement, a tut voftre 
" force 8& power, countre toutes gentz, " 
.. qc vOUJ nomeretz Ii. hommel, & Ie die 
II R.bert autre fis, Ie. queux dufze ordcy­
" "ereint, de to utes Ie, grollel befoigne • 
,. de roialme d' E"gle,,,,, & If £1'0", &< qe 
AI leur orckinement fc tCflclrolt ~ touz 
.. poynz, Ie Ii oul, de que! e!\at ou con­
U dlcioUD qu'il fuft, vowe countredire Ie 
" dit orcleYIICment en nul POP\t, que VOUI 
If ove toute vol\re force & power, [lui) 
U ~urriea: feur, & eo. taunte enpreil\u, trci­
II troufement, faw:em<nl & malveifeaneGt 
•• d'enprendrc roial power, (ountre .. ollre 
" feignollr lige, Ie. piera & lei peo~le du 
.. roialme, pur eux mettre en fUbjettioun, 
.. & al ordlnauncc de VOUI, & du iit 14. 
II ;'rl. 'li cd COQlun toc:my au roy & au 

•• rGiallllC, 
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If the killg of England and thtl king of France be in amity, 

yet if a fuhjeet of the king of E1/gland folicits by letters the kiog 
of France to invade chis re(llm, this is high treafon: it was the cafC 

of cardinal P~ole, who wrote a book to that pflrpofe to Charles the' 

emp-:ror. Co. P. C. p. 14. It is certainly an overt-aet to prove 

tceafon in compaffihg the kiflg's death, but it feems not an overt· act 
to conviet him of adhering to the king's enemies, for at the time of 

this aet done the emperor was not an enemy. Co. P. C. p. 14. 

If an Englijhman during war between the king: of England and 
France be taken by the French, and there fwear fealty to the king of 
Frallce, if it be done voluntarily, it is an adhering to ' the king's ene­

mies; hut iOt be done fo fear of his life, and that he returns, as foon 

as he might, to the alligeance of the crow of E gland, this is [ 68] 
not an adp.erence to the king's enemies within tI is aet. Clauj. I 

'1 E. 3. part 1. m. 15. John Oulw'1rz's land being feized llpon this ac­
count there was ouJler Ie main cum e).·itihlls, " Qui.a compertum e.fl pry in~ 
" quijitionem, &c. quod Johannes adfidel7l& pacem nojlram extitit, quod­
" que idem Johannes captus juit de guerrd per Scotos inimicos nojlros, 
" & in prifonli in Scotia PfY diflos inimicos ncfiros, & pro vitd Jua 
(C fahllmd& ad fidem diflorum Scororum per dimidium anJlum extiw, 
" quodque idem Johannes pcfica in Angliam rediit, & ad fidem & pa~ 
" cem ncfiram a tempore prteditlo haClmlls extitit j" tho this was before 

25 E. 3. yet the inflance is ufefu l, becaufe adhering to the king's 

enemies was then treafoll. 
If a captain or othl;f officer, that hath the cuflody of any of the 

king's cames or garrifons, ihall treacheroufly by combination with 
the king's enemies, or by bribery or for reward delivc!r them up, thiJ 
.. roialme, & a cell trc{oun, f.u[me, mal- """yd &. Ie quartre a SQ Topp' &. vonre ten. 
• • veine &. treitroufe aliaunce meyntcl\ir, "feur Ie pounl de Loun4r1s, pot enfemple 
•• feines Ie p ep ic nollre fcignour Ie rqi .. qe autres n'el)prcigncnt a faire tieull 
U jurer. en cUreaunt Ie dit poeple a vous, .. tfeafons a lour feigneur lige, &. .;litlllJD 
" t~\lnt come ell vous feull. pour meynte- .. ell vicecomiti Cumbr;", quod faciat inclc 
.. nir lit dilC IT~{on, faufme, malvcine &. .. executionem." . 
" trelrouce ali,ullce fufdilC3, lea queux This whole proceeding was returned in-
C< fount nOLo rica &. cpnuz en Ie Toi. to chancery upon a artiorllr;, aad from ' 
., al\1le, &: nonre feignour Ie roi Ie reo thence fent by .. il/;lluJ into the kioS's herICb 
.. corde; !,ar quei agarde cene court, qe there to be iorollcd ad Pirptt"(ltfl rei .. e", ... 
.. 'Par Ie dice trdoun foietz treynez &: riall; by tbis it appeau, that it ""U not a 
II penduU'. &: dtoole, " ~ voll,e quer, military bllt deligl\ed as a judicial fentenc:e, 
.. boucle 3< enlrayle" douut lea treitroufee altho it fcarce deferve. that J\a.m~ heiDi 
•• penf" vllldrent, foient anceez, au en throughout irregular and ille,ll, for that.. 
.. poudre. &: Ie poudre ventce, ... qe vonre the party was 1101 adJPitteci to a ui.l, __ 
!' corpl foit coupee ell quartre quarter" indeed had the commiffioners power t~ 
" d'oLLnt I'un q .. arter fount lfoi.] peadu try, their commiffion being (not u .. ".i­
.. amoulft de la,our d Card.iI, un autre ,hdum tfi' ttf'11linQnJII111 but) ooly tJ,ti d""", • 
.. qUllrter amount de la tour de Novel Ja,ffiuIII & ad judidUIM mid, ...... &f " .. 
.. Cblljhl, Ie tefCC {cur Ie POUllt de ~q,ofr. nnci/UlduIII. 

L 2 is 
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is adherence' t~ the king's enemies. This was the cafe of William 
WeJI./J" .or delivering up the cafile of Oughtrewicke, and Jo/m de GIJ-
1MIIIJ$ for delivereing up the came of Ardes in France, both which 
'\1Wlre impeached by the commons, and had judgment of the lords in 
parliament, Rflt. Par. 1 R. 2. 1t. 40. namely /17ifliam Wejlon (0 be 
drawn and hanged, but execution was refpited, que ie roy n'eJl uncor/! 
"if(JY~ del manner ck ceJl judgement: Gomel/cis judgment was "thus, 
Les ftigneurs in plein par/emmt vous adjudgetzt a la mort, & pur ct' 
qu'eJlcs gmtlellome & banneret & aves Jerve Ie aiel l~ roy en fes gucrres, 
~ ,,'eJles lige home noJirl! feigneur Ie roy, vous fercs decolle Jans a(tt,.~ 
jujiJce aUff, but execution was refpited (m). 

And note, tho the charge were treafon, anu p()ffihly tlle proofs 
might probably amoWlt to it, and pfTa!fzngham jub anno 1 R. 2. tells U5 

it was done by treafon; yet the reafon exprefi"ed in tbe judgmellt 
again£1: Wtjlon is only, que furren!lijls Ie dit cajl/e de Oughtrewicke at 
t"cmi:s nojlre fiign'cur Ie roy avant dits Jans nul tiurtjJe ou defalt de vic­
tuall. contre vous ligeance. & emprife: and the like reafon i~ expr £1: 
in the judgment again£1: Gomeneys, Vous empr!Jls a Jauement garder 

6 Jans les jl/rrendy a nully, &c. & ore vous Johallfons fIul du­
r---tI 9] refce ou deJalt de viEluals ou de artillery ou autres chq(ilS 1lCCef­

[aries pur Ie defence de dits villI! & cafile de Anle fans commandment 
noJire fiignour Ie roy malemmt l'auets ddivers &1 Iurrendrcs al enemies 
"oJire feigneur Ie roy per voJire deJalt dem~!ne contre tout plain de droit 
bI rtafon, & encount re veftre cmprifes fitifdits, &c. 

The truth is, if it were delivered up hy hribery or treachery, it 
fDight be treafon, but if delivered up upon cowardice or imprudence 
without any treachery, tho it were an offenfe againfi the laws of war, 
and the party fubjed to a fentence of death hy martial law, as it once 
Imppened ill a cafe of the like nature in t'he late times of I rouble (n), 
yet it is not trearon by the common law, unlefs it was done by trea~ 
chery; but tho thi fentence was given in terrorem , yet it was not ex­
ecuted: it feems to be a kind of military fentenee, tho given in parlia­
ment, like unto that of the baron Grayjiock governor of Berw£ck (.), 

ho travelled into France without the king's commanilinent, and left 
c:are of the garrifon to Rohcrt de Ogle a valiant knight, who \lfed 

1 imaginable courage 10 defenfe thereof; but it was 10£1: in the ab-

(_) Sec there cafes StAtt 7'r. rol. 1. p. 1y fllrrendcrin« the fame to the lliaa" 
19S' forcu. Sec: St." 'Ir. ·Yo/. I. [>. '14f. 

(w) Tbi. was the clfe of Col. Fitnnu, (e) See tbi, cafe StAte 'IT. ro/. I. ,. 
parliament lo¥cfoor of 8rijl,/ fur coward. 197, 

fencq 
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fence of tbe baron of Gra.r/lock, who was thereupon fentence<! todeam, 
becaufe he had undertaken that charge, and yet went from it without 

the king's command, and in his ahfenee it was loft: this a1fo {eerna 

rarher a fentenee of council of war, than a judgment of high treafon; 

and thus far touching the treafon of adhering to the king's enemies 

within the land and without. 

Touching the trial of foreign treafon, 'fIiz. adhering to the king's 

en ir.s, as aIrs for compaffing the king' de:lth without the kingdolb 

at this day, the ftatutes of 3.5 H. 8. cap. 2. hath fuHiciently provided 

for it (p). P. 13 Eliz. Dyer, 298, 300. Story'S caft:; but at [ ] 
common law he might have been indicted in any county of l7° 

England, and efpecially \where the ofl,1:nder's lands lie, if he have . 

any. 5 R. 2. Trial !'i4. 

And it feems, if the adbering to thl( ling's enemies were upon the 
narrow feall, this is an adherenc~ to the king enemies within the 

realm, and tho it be triable by a fpeltiai commi./Iioll at this day ground­

ed upon the ftatute of 28 H. 8. yet at common law it might hav,.. 

been indiCted and tried in any adja~nt county by a fpecial commiffion 
of oyer and ter1l1iller, 'for the narrow feas are within the xing's allige­

ance, aild part of the realm of Eng/alld. 6 R. 3. Proltllion 46. CD. 
Lit. ~60. 

l'<lIl:. 1\17. 217. ~ 18. %19. ~20. and fee his Dire. I. ch. ii. pcr tot, 4 Black , Com. th. vi. 
S1. . 83' I Black. Com. th. vii: p. 257. 

(p) Thi5 nat ute gives power to try ruch 
lrtafons in the king'. bench or by com­
miffioners in any county appointed by Ihe 
commiffioll, and continues in torce not­
withllanding I &f 2. Ph. fd Mar. 'IIIP. 10. 
which reduces the methodl of tri_1 for 

tre.r,lR to the courfe of the common I "". 
becau e it i. oot intr duElive of a new law, 
but ollly feu lei a point, that wu before 
doubtful_t common law: and it WII ac­
cordingly fo reColved in S/Qri,', cafe, Dy". 
298 . b. CiJ. P. C.p. 14' 

C HAP. XVI. 

C011rerning ,reaJon in counterfeiting the great feal D" privy feal. 

FIRST, I al:l.11 upon this article confi?er ilOW the cOI~mon law 
frood before this fiatute, and what kmd of otfenfe thiS was an­

tiendy, and how punilhed. Secondly, I1hall confider how the law 

hath been taken touching this offenfe Lince the natute, and how pu­

nilbe(J. 
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I. 'The g"'tat feal of E"X1a"d is the great infirum n, hereby the 

king difpenfeth the great aC\:s of his government and the ~dnllnj{ha­
tion of jufiice; under this real the great commiffion to his j fiices 
end others are pa8"ed; original wrirs and mandates, and (hofe pro­
cefi'"es that ifrue out of chancery, all the king's grants and charters of 
Jands, liberties, franchifes , honours, pardon, are pa{fed under this feal. 

There is or {beuld be always a memorandum made upon 
[17 (] the clofe rolls of [he breaking of the old feal and makinr; and 

delivering of (he new: and by the very delivery of this fcal the office 
of keeper of the great feal is confiituted, and moG: ordinarily is to the 
fame perfon, that is lord chancellor: fometimes the cuftody of the 
great feal is in one perfon, and the office of lord chancellor in another; 
but always a memorandum of the delivery thereof entered upon the 
dofe Tolls. The great feal confifts ordinarily of two impreffions, the 
one the very great feal itfelf wirh we kiug's effigies infl:ainped on it, 
the other i~ commonly called pes jigi/li, and fometimes in our old books 
called Ie targe, which is the impreffioll of the king's arms in the figure 
of a target, whieh is ufed in matters of fmaller ~noment as certificates, 
which are ufuaUy pleadedJuh pede figilli. 

-Antiently, when the king travelled into Normandy, Fra1Z~e, or other 
foreign kingdoms upon oecaGon of ~ar or tbe like, there were two 
great feals, one went along with the king. the other was left with 
the cuflos reglli, or fometimes with the chancellQr, if he went not along 
with the king, fOT the difpatch of the aff~irs of the kingdom, and 
then the king uJlon his retu~n fometimes redelivered the old feal and 
took in the new, C/auj. 20 E. 3. part 2. m. 26. dOIf. Clauj. 19 E. a. 
pmot 2. m. 23 & 10. dOIf. Clauj. 20 E. 3. part 2. n1. tS. dorJ. & frt­
,/utntijJlme alibi in dorfo c/auJorum. 

The p",iv] fea. is ordinarily a warrant or the paffing of thingS. 
UDder the great feal, fometimes a wan-ant to ifi'"ue treafure, to make 
allowances,. tSr. vide 11 Ca. Rep, 92. the earl of Devonjhire's cafe; 
and this feal is ordinarily in the cuftody of the lord keeper of the 
privy feal or commiffioners thereunto appointed. 

Befides thefe feals of greater moment t!lere are other feals of the 
king, as the privy jignet, tlle partic'ular feals Qf the {evefal courtt, 
that of the king-'s hcncll..llnd common pleas in cuftody of the chief juf­
~ of either court, or their clerks appointed for that purpofe, the 
fad of the exchrfJU" iu the cufiody of the chancellor of the exche­
quer, the (cal of the duchy of' Lancajier in the cufiody of the' chan-

cellor 
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cellar of the duchy, the feal of the county palatine of Lanc":flll' in 
the cufiody of the chancellor of the county palatine, which are fome­
times in the fame perfon, the feals of county palatine of Clufln-, 
of the feveraJ jufiice of affife, oyer and terminlr and gaol-delivery, 
the king's feal of fratutes and recognizances, the real of the cocket ; 
and for the moft part thefe {eals are delivered by the king's order figm. 
ned fometimes by his privy fignet, fometimes by his fecretaries, but 
ant"'ntly ,he moft of them were delivered by tbe kin~ in penon to the 
feveral perfons, that had the c:uftody thereof, and a ntmtarant(1Im made 
thereof upon the back of the c10fe roll. CIauJ. 43 E. 3. m. 18. dar]. 

The antient manner of delivery of the feal for fiatutes men;hant, 
nd probably fqr other fea ~ of like nature was by the king in perfon 

as before, or by a clofe: writ and memoranlium under the great {eat T. 
19 E. 1. it is oommanded, that for the future ~t fuould be delivered 
under the feal of the chancellor of ,the exc7u'lucr. . . 

The manner antiently of deliv,e-ring the jt:dicial feals of the king" 
bench and common pleas was by the king or chancellor to the chief 
juftices refpeCl:ively. and in like manner the judicial feal of the ex­
chequer to the 'chancellor of the exchequer; thefe were ordinarily in 
two pieces, Clauf. 43E. 3. 111. I/? dor/ The profits of the feals be­
longed to the king, except the feventh penny, whieh is the fee of 
either chief jufticc raj; and when the king farmed out the profits of 
the feal of either court, fometimes one piece remained with 
tlle chief juftice or his deputy, the other piece remained with [l73] 
the fanner or his deputy: thefe profits o~ the feals of the cOurts of the 
king's bench and common pleas were let for 1000l. per annum (b) by 

L1 ~ 

(II) The antient fte to the ch ief jullice 
was one penny for every writ, as app au 
from two of the records here quoted by 
our author, .,;Irl. 20 E . 3. Rot. 87. u E. 3. 
R.t. 1I S. the fid! of thefe is • grant 10 
W.ker of rarmouth of the profit. of the 
fah for ten ytaT8, in conlideration th3t the 
hid Walter lhould pay to tbe clerk. of the 

. hanaper for the king" ufe ~$O marca eery 
year, and lhould likewife dtfcbarge a debt 
of the king" of '1.000/. by the yearly pay_ 
ment of ~ool. tht raid Walt;, to be eUow­
eli every year (ent f.ld. for his expenfc, in 
feaJing write; all wriu adfiEl.". r'g;s, fsj'(. 
to pay no fees, Et qQ, ItS j"ftiw p,.igntnt 
n denier J" brit' por 10Mr fta/~ ... .. an." 
_ aJ tf/. KJ. 'N ,,,,,ps paj),t. 

The latter i. a grant of the Idng (upon 
hi. baving refumed thl' feals on accol1nt or 
(.oae 'JDifdemCllllor committed hy 11/.1", 

of r.r",D.th) to "Joh" J. Plld.h" and Htn­
ry d. S /I/ibuil, "ddmJo ;na. I egi tit clar. pel' 
aI/ flU'" d"u1It., f!J 'iuall' .,iti,,/; ".areas Itt' 
"'all", claic; ha,,_ptri;,'WTill IIdje8am ,agts, 
f!J ( . to pay no fees, Gf fuoJ j,4/;'i",;i acfl,i 
;n pla«;, ;lli, percipia.t unum denarium J. 
b-...,i pro fiiill;s (.i,,/ ' DIII ibid"" bll8t>1t1J 
1! ,tjitatu",: it thoul fcem tberefore, as 
If the ptrfon emplor.cd hy our author to 
confult tbe record mtflook the _o,J vo in 
the firfi gfllnt for a 1Iu",.ral V If, 11m!. that 
this was tbe occafion of his mall4ng t~ fe­
"coth peony to be the fee of the cbief jur. 
tice. 

(b) Thefe profitt were not th (or .bove 
three or four bundre<l--pounds per ." .... , 
as appear. not onlf from the above.nato. 
lioned carea, (thll"higbeft of which i. aoo/. 
~nd 1 SO marlt. I" ....... .....hich i. oG 
more lnan 366/, IJI. 44'.) Pill aUo from the 

18 •• 



the king. M. 18 E. 3. Rot. 35. ReM. P. 2,) E. 3 

E. S. R.ot. 115. M. 23 E.3.· Rot. 31. corolll ,'T''-

Many timee the jufiices i/I'ued proeees under (ir I unto 

[ ] 
the fueriffs: this was complained of i/ltcr petilt/arm 1'.<.11 .J1I/1'/11; 

174 12 E. 3. n. 6. by the chancellor of ~e exchequer i:lnJ Ckl 

of the hanaper, as a de'rogation to the king's profit, and contrary to 
the daly of the O\eriff, who, by his oath, is bound to receive no 

rits, but under the king's eeal j the nnfwer is, Soil hriife macd' a 
j&.ftic· de commD1& hanc contcnollt I'd[ell de petition, ($ 'l'uils pur lour od­
'Vi/mrent Jactnt tiel remedy en lour p!ac~, come ils 'Verront, qe foit a faire 
II profit du roy. 

And it fe~ms moG: ufual, that {inee that time judicial procefs not 
.only in thofe greater courts, but in mof!: other courts ilrued under the 
king's {cali thereunto deputed, yet jufrices of affife and gaol-del ivery 
{ometimes make their pree pts und;r their own feals: vide Judicial 
fteg£lltr, 34,35,41, 113,73,84. vide pur ceo R ot. Pari. 25 E. 3. n. 
25. a petition that judicial proed's out of the king's bench and com-

,8 E. 3. Rot. 35' where the kir.r, Ggnific. 
by wdt 10 oeoh. to hiJ ju/ticCl, that he 
had gunttd to M~lthtw CanDceOn and hi. 

• ,01.", prcJic-IIum ad f. d. fig;/I;, .",,,iulII 
• "";11111 j.Juialrm, tit Lanto i". f!l banco com· 

• __ Ii.; IXflintiM", pt,·t;r.tnJ, uj'l'" ad (,rrninum 
'JUt'" ,,"n~, U11I, in valornn trtfcmtarliltl li­
fra,,,,,, 1"" """um, d. filii"" ipfi {o/'l/,nt aa 
cP'" ~i' , "flodi b~n.ltrii ta"r<lfari~ fuoli. 
ll/ aiB.rum au.", an"O,ulll crolUIlI libra, dl 
."it .• k,lrt'lJium p,dilloru"" Ii!! rt/erl"abUI 
/1111' fo to/kill pr.fitu~m rt/iduulII dt hrl'Vi~lIf 
lUfr.difi;' J"ratlu "iOo {"",i". 111 rW"'I'''' 
fati,"". am. (duo J ",illi"", librar"", ftt,. 
Ii •• ""., d. '1u;blll pr~diE1I1' Mattheu. in 
tttb"i" ,,, fr.:ibus r,,, terti, perJcnis in dutllt" 
Aljuitanie I."ba,." aff""'!'fi' rtg ... '''r"ir­
I.rt Ii!f lxon,a,,; ila }imptr 'i"aa erMJ14 ad 
]to"", f!I f.ro tOMIlI"do Tf 'I p"" ~'iJ- tsf,t/­
"",PIU'" Illorum, IJlli pro rtgt prcfl'luUtl'/f, 
M J,t1}ill /lro to",;"ibul tit ,uriil Itgil, Ii!f 
p.uptiihul b :"ib1l1 (alia [sf la'iN/da ahl'l'" 
a/i,II. i"J fol",,"nJo idit""":"r, trout bac­
Unrt, i. canerl/arill jim c'Hf,"",ir. Et fei a. 
L. 'i"od ~cJtm :0 die Of/.b. Rob~rtl1. d. 
Sad n,ton CalfecllDr' d.",i~i "lu /;htr""'it 
WilIiclmo SCOl r capitali hfiiIt4,i.) ~p~d 
Wdhn' ,,,.dd,,,,, jig,IIM'" ""'ini ,.,ga prO 6re­
• a," p".,";8i, i. ''''teO da",i~i "gil jiliIlD~­
tIU. c .. jus I<nDM fa, I .... id.", W.lhelmul ::Ocot 
"'''''.'II;t c,,/J .... Rug-ro.d. Mtrlilwe, d.p •• 
1M. ililti Manhe. C.na(;con jll'.'O, a{i,T/1I 
...... JIt"'''' rj"Jd,,,, jigt'iI P'''tI Ie tPlu", wi. 
" ... ; £r t/itI.M tft .d"" R0l:elo, 'luoJ oJ­
j&_ I'~' tIM tff jtkqlCT ;n/llUlllt It Ulo 

dum {omtam & conaition,,,, ;" &rroi I',,,,di8. 
CO.lln/tll perkulo quod incu"wi/, tI! c. 

Altho the conflder.tion i. here faid to 
be the difchH!;ing of a debt of te!' thou­
fand pounds, (which probaoly led 'our au • 
':lor to think the profit. were let at 10001. 
p,r annu"" fo that in ten yel" time that 
debt might be dircharged) yet the annual 
produce of the fe.l. being 110 >ntHe than 
3001. one hundred whereof wu It) be paid 
yearly for the king" ufe, , {cern. to me 
pretty plai(., that I he kiNg', debt, whicb ~ 
undertook to pay, CDuld be only IW/I anel 
not ItN thbufand pounds; what Il.rengthml 
this obrervation is, that Ihe indenture, of 
agreement being in Frencb, it wu very 
cary to mifuake d.ta for lii:te. 

(tJ Thi4 \Val a gIant of the feall of the 
king" bench and common plelllO Aut;o., 
Bath. for feven year in rtc.IIIF t"/_ti •• ,. 
jtpti"l'"ta,,,,,, "''',ra·..,.,. (d ue to him on aa 
annuIty formedy Granted) at the rate of 
~r-o /. per alln"m for tbe twO filii year. of 
tI.e faid tentl , nd 100 mark. I" ""au,. 
for lit Eve ,< maining ycar" Ihe faiel At>- . 
tbq/lJ to pay to the cItric. of the hanaper for 
the lung'" uf~ OLe (two] hundred 1I!aru 
per ann.'" for the IwO filll years, alld ODC 

hundrtd mark'perll"".m for the five remai ... 
ing )·ea" ; and the king Ihereupon fend, hi, 
writ d •• dmlltt~". pr4diEl m Antonlum ,.,f/ 
.j. al/",,,' sdtc;"". 1'10.;/111", H:oJ • .itiJit • 
fatiMau .. ; au he waa acllllitled ~OIG. 
wgly. 
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mon pleas might iffue under the feal Of the chief ju!l:icts, as is ufed 

in eyere, tiflifis, & Dyer & termi"",, but denied. 
But to return to the bufinefs of the great and privy feal. 
The gre.at feal which Matthew Paris (d) fub anno 1250. well call. 

(clavis rcgni) hath been with great care and folemnity kept and ufed, 

and therefore antiently, when there was any change made of Ihe great 
feal, there: was not only a mtl1la,-andum made tbereof in dOlft r:lauflrum 

cane arite, and a puhlic notification thereof in the court of chancery, 

. but public prod~rnation was made thereof. Clau! 1 E. 3. part 2m • . 

11. dor/o. . 
Yet in cafes of fpeed an IIeceffity, and fometimes for difHncHon's 

fake the king ufed <a private feal for fuch occauons which were to be 
paffed under tbe· great feal. j 

King J olm died, his fon king Henr, m:. bei.ng\ but about ten years 
old, from the beginning of his reign.until 3 H. 3. all grants paired un" 
aer the feal of the earl marChal, that was his proteCtor or guardian, 
but in the king's name, viz. In cujus rei tl'jii,,!onium has literas noJiral 

figi//o comitis mariJcalli rel10ris noJiri & regni noJiri Jiiillatas, quia 
nondumfigillum habuimus, vobis mittimus, tl'jie Willielmo (omite ma ... 
rijcallo. This feal he continued till the third year of his reign, CiauJ. 

3 H. 3: m. l4. hie ineepit figillum .regis eurrere: and in the [ ] 
fame third year; viz. P at. 3 H. 3. m. 6. there was a provi . 175 

:!ion made in parliament for the difcrimination of thofe charters, that 

paired during his minority and after his full age, in thefe words: 
" . Elmr;cus de; grati&, &c. Sciatis quod provifum ell: per commune 
" confilium regni noflri, qtlod nulla:: carta::, nullre litera:: patentes de 
U confirmatione, alienatiolle, venditione vel donatione, feu de aliqua 
" re, qua:: cedere poffit in perpetuitatem, figillentur magno figillo 

" noll:ro ufque ad a::tatem noftram completam, TeJlt, &c." and after 
the fetting down of divers witneire' are thefe ~ords, " Provifum eft 
'I .etiam per commune confilium regni noll:ri & coram omnibus pr2l­

" clictis, 'quod u aliqua:: carta:: vel aliqua:: liter!le patentes faCta:: fecun­
u. dum aliquam pra::diCtaruOl fotmarum figillatz inveniantur przcliCl:o 

" figillo, irrita:: habeantur & inanes, tell:ibus pra! iCtis." 
It appears ClauJ. 20 E. 2. m. 3. dorf. in the beginning of that mi. 

ferable tragedy, that the 26th of Ollahlr 20 E. 3. the king flying 
from his wife and fan, who was afterwards king, a great number oE 
lords ~d others chof~ Edw.ard the king's dde!! fon to be cujlos regn;, . 

,d) ;. 783. 
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fuppofing the kiaJe.to be out of the kingdom; at that time the chao. 
cellor, togttber with the great fcal were with the king, and the new 
cujios repli '''' tplll j"nsfwrtllll, fllh figi//p fll4jr;volo ill tJlji~;1l ti.­
mill; Roberti tie Wyvill clerici fui exijillft', to f'lDd tlJiIlli figiliMm IrfJ 

dill, rtgim;1JI ad tunc non habuit, eXlrtert incelit, pqfl11lMU11I. 'lilT. 20 

Jie NO'llcm6. pro~imc fequent': captiJ inimitil pfltiiBis t.1 diDo rege in 
regnum rt'llertente, upon a meffuage fent to the king for the {eal the 
king therenpon feot the great real to his wife and fen, 111 1I()11 foknn 1(1, 

gull' pro jure & pace dJmt facicnda, fed etiam tpll gralilt' forent, fieri. 
faccrcnt; the (eal was brought to them 26 NQ'lIemb. and the morr()w 

being the feafr of St. Andrew it was opened by the queen and her (on, 

and delivered to the bi!hop of Norwich: and it is to be obj; rved, tbat 

a parliament was fummoned between the 26th of Ollover and the 26th 
of November in tbe name of the king, but to be held before the queen 

and tbe ClrfiOS regni in 'ltlintUl1a io.r1fli Andretr, which fummollS mufi 

6 Heeds e under his own private feal; but the 3d of December 
[ 17 ] the great feal being then in their power it was prorogued unto 

thc morrow of Epiphany: the 6rft fwnmons is recited in the writ of 

pro,ogation, but it is not entered of record, for it waS a hafry confnfed 

tufinefs, neit! er had Ihey the rolls of the chancery in their hands to 

make any entry of it; and if they had had them, yet it woilld have 

been irregular, and not have amended the matter; all that I !hall far­
ther add concerning there two inftances is, that neither the real of 

Jf'illiam earl l/,tal/hal ufed by Hemy Ill. nor the private real of prince 
Edward were great feal ~jthin this {brute" whereof the counterfeit­
ing might be high treafon. 

WI] n tb king die , tho the office of keeper of the great {eal ex­

pires, as well as all commiffions to Ch eriffs and jnfrice , yet tbe great 

{cal of the laft king 'Continues lhe great feal of England, till another be 
spade and delivered. 

King Edwa/'d III. began his reign the 25th of January, .he made 

the bifilOP of Ely his chancellor the 28th of January, it was not pof­
Sible a new real could be made in that time, and betides the real wal 
not altered till the 3d of OElob~r eadem annD, as appears hy the pr~ 

c1amation lhereof, ClIluj 1. E. 3. PQrt 2. m. 11. dorf. fo that all that 
while the old feal with the old infniption Rood; the method of which 

alteration was thus: 'J 'he king by hi.s proclamation bearin~ trjie 3 
(J,'7,,/J. onn, I. direCted to all the chief lberiffs of England, lignifying. 

that be ba4 rqade a Qew great feal. aqd that it WI'S to take place ·from 

the: 
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the fourth day of that month of OlloNr, fends them the impt:dIion 
of the new feal in wax, commands them to publith jt, and that after 
the fourth day of Otlob" they iliould give faith to it, and recc!ive no 
writs but under the new feal after that day. 

The fourth day of OEiober being Sunday the bilhop of Ely chancel­
~or produceth the new feal, declares the king's pleafurc, that it lhould 
be from thenceforth ufed ; the Monda] after the old feal is broke pr~­
cipie Ie rere, and the pie~ delivered to the Spigurnel (e). 

Again, king Henry V. died :SO .i!ugllfli anna lui decimo, a 
parliament was fummoned by writ bearing tcjle 29 Septemb. [177] 

iln110 primo H. 6. to be held ieJun~ ante fe.flum Martini, a commiffioll 
jlTued to the duke' of GlouceJler bearing teJle 6 N vlmh. I H. ad ill­
chandum par/iamentll1n, &c. and the bithop of Durham chancellor to 
Henry V. delivered up ~he feal to the king .28 Sept~mb. The new feal 
with the new infcriprion was in that parliament ordered to be made, 
the hithop bf Durham was made chancellor by commiffion lind r the 
great feal dated 16 Novemb. the new feal was not made till fome lime 
after, therefore the old feal of Henry V. was ufe~ ill the fummons of 
tho parliament :lnd all the tranfaCtions till the new feal was d livered: 
indeed when Edward IV. affumed the crown, the feal of Henry VI. 
was not ufed, for it could not be b.ad, and if it could, yet Henry VI. 
being declared an ufurper, there was no reafoD for Edward IV. to give 
any countenance to that ufurpati01l by ufing of his feal, who was de-
clared an ufurper and attainted of treafon. • 

So that (except the laft cafe of an ufurpe~) till a oew great feal be · 
mapc, the old feal, being delivered to the keeper and ufed and em­
ployed as the great feal, is the great feal of England within this ftature, 
notwithftandiog the variance in the infcription, portraiture, and other 
fubfiantials from the f'l:ate of the pr ent ~overnor. 

But then, what {hall we fay of the old feal, when the new feal i. 
made and delivered of record to the keeper, and the old feal broken? 
To this I fay, 1. It was once the great feal of England, and there­
fore the counterfeiting Of that feal aIiCi applying it to' an innru-:­
-meot of that date, wherein the old kal flood, or '. to an infuument 
without date, is high treafon; nay, if in the time of Edward IV. a 
man {hould counterfeit the great real of Henry VI. and apply it to a 
patent er other infirument of his time, it had been high treafon, tho 



Hntry VI. aa afurpcr, and lUI Ieal in the time of Edw,,"J IV. 
of J) val ... 9 E . • (f). . 
[ 8 J But what if in the cafe befOre inA, need in, after the 4th of 

17 OiI.b,r 1 E.3. a man had forged a grant by king Edwartl 
m. (X), bearing tefle 2 E. 3. when the old feal wal out of date, or in 
the time of Edwa~d IV. had forged a grant by Edward IV. and COl'n­

terfeited the feal of Henry VI. thereunto; this feems not to be a coun­
terfeiting of the great feal of England, if the difference appeafrvery 
legible and confpicuous, for at the time, wherenoto it relates, there . 
was no fuch great feal in being; but if the- difference between the 

fcal be {uch as be not evident to the view of every man's eye,. it may 
be more doubtful> [td vide dt hoc infra. . 

T hJs fratute {peaks only of the great feal, and privy {eal, and 
therefore DO other {eals were within this fl:a.tute. 

But bv the ftatute of 1 Mar. Jeff. 2. cap. 6. "If any do faJfely 
" forge or counterfeit the queen's fign manual, privy fignet or privy 
II feal; every {uch o/fenfe {hall be high treafon , and the offenders 

" herein, their counfdlors, procurers, aiders and abettors being con· 
" via according to the courfe of law ihall be adjudged traitots gainft 
" the queen, her heirs and fuccc1I'ors." But now what ihall be faid 
concerning lhe~ other feals abovG-menti~ned, as the feals for the 
writs of the couw. of king's bench, common pleas, and exchequer, 
tile real for natute-merchant, &c. 

By the c'fId law, it feerns, that counterfeiting any of the king's {ea[~ 
wherewith writs were Cealed, was petit treafoll, tho it came under the 
name of crimm fa!fi. Glanvil, that wrote in H enry ll.'s time, Lib. 
XlV. tap. 7. "Diftioguendum eft, utrum fuit carta regia an privata, 
.. quia fa caTta regia, tunc is, ,qui fuper hoc convincatur (fcilicet . de 
" falfificatione) condcmnandus ft tanquam de crimine lrefre ma­
te jetl.atis; fi vcro fuerit cart~ privata, tunc cum conviC):o mitius agen­
" dum eft, ficut in c:eteris minorihus criminibus faUi, in quorum ju • 
.. c!iciis confiftit corum condemnatio in membrorum folummodo amif­
.. fione, pro regia tamen v'Oluntate." Braflon, that wrote in Ute 
time of Hmry Ill. Lib. III. Ctlp. 3. tic ct-jlll1ne lie/II PllIljeJlatis, §. z. 
[ J .. EO: &; aliud genus criminis Izfz majefiatis, quod inter gra-

179 ""iora numt'ratur, quia ultimum inducit fupplicium & mOT .. 

(I) 'fbi. i. BClOt" eire. 9 E. 4. 16; "compaffing his death, &e." 
wlM:rc it i. raid Of the counCel, "That a (I) Tbi£ mud ~ I&IIdtrnood lIoder tbe 
¥ .... IbaII be .rrupeeS in the ti_ of.. old {cal. • 
10 .. {or uOifoD dOGe lpinfl H. 6. ill 
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« ti occalionem, f<:ilicet aimeD falli in quadam fiu fpecie & quod 
.. rangit coronam ipfius regis. ut fi aliquis accufatus fuerit vel ·":Otl­

" viClus, nod ligillum domini regis falfaverit confignando inde carta 
.. vel revi~, vel fi cartas confecerit & brevia & figna appofuerir adul­
,I terina, quo cafu ft quis inde inveniatur culpabilis vel fe firns, fi war­
" rJllrnm 110n habuerit, pro voluntate regis judicium fufrinebit, ~ 6. 

- .. arranttlm hahuerit & warrantizaverit,liberabitur & tenebitur war­
" rantus:" Fleta, that wrote in the time of E. 1. Lib. I. cop. 22. tii 

. crim;ne f a{fr, tells us," rimen falu dicitur, cum qui~ accufatus fuerit. 
" quod figillUiu regip, veil appellatus, quod figillum domini fui, Je 
u enjus familia fuerit, fallaverit & brevia. inde confignaverit, vel 
u eartam aliquam velliteram ad e:)Chreredationem domini vel altclim 
" damnum fie faglllaverit, in quibus cafibu fi quis inde convitl:us fu­
" erit, detraCl:ari meruit & fufpendi. §. 3. Item )crimen falG dicitur~ 
" cum quis illicitus, cui non fuerit~d hoc data authoritas, de figillo 
" regis rapto vel invento brevia carlafve confignaverit:" Brittoll, th t 

wrote ill the time allo of E. }. cap. 4. " Soit inquife de tout ceux, 
.. qui afcun fau(in averont fait a nof!:re feale-, come de ceux <lui per 
" engin ont noare fealc pendu a afcUIl charter faulls conge, ou que 
" nof!:re feale ount emble ou robbe, ou autrement troue eient enfele 
" brefs fauns alltre' auctorire, and · cap. 8. Graund trefon ef!: a faufet" 
" nof!:re feal, &c." 

Upon thefe old books there is no difference made touching e 
king's feals, but generally the erime of treafon was fuppofed ill coun­
terfeiting any of them, but mof\: cerrainly the f!:atute of 25 E. 3. e -
tenus only to tbe great and privy feal, as to the point of treafon; hut 
then whether tha t, which was a treafon before, remain not frill a fe­
lony at the common law (for all treafon!! include felony. 3 iI. 7. roo 
Co. P. C. p. 15.) is confiderable. 

M 2 H. 4. B. R. R l)t. 2. as I take it, VtJum tJi curi.e, quOd ml-

trifal1io jigi"; regis pro recognitionibus n01J eJl nifi felottia (/I): but 

tho they held it not treafon, they do not pofi~vcly affirm it [180] 
ftlony fince the f!:atute of 25 E. 3. but only non eJl niJi felo-
nia, viz. that at mof!: it can be only felony • 
. P.6 E. 2. B. Rot. 2. Efi'ex. Johannes de Bofco per cur' eft culpa­

hiJis pro lalfi/ote, eo, quOd cepit cui/filum fi'um & calrJaciebat tum opu 
(J, ) There il no filch entry to be found 

either CID the fecood or feventh roll of the 
plCII or eJlOwD-foll cof tbat term, bllt tile 
word. cited by 811r allthor are in tbe ab­
Ana of &be loll a of tIic kiD " bUlth of 

1I1it/l. :& H. 4. Rot. ,. but UPOQ what au­
thority il uDcertaia. beiQg iD • dilfe.~ .. t 
aod more llIoderD band tbaa that of pJ •• 
A'ilrJ, who) in the reign Cor 'Ja/lltJ 1. abo 
breviatea tbe kin," bCDl:b rolls. 

i,nms 
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;gllmz tS DInt Irrvl rlliJ & impifuit aliIId fit/lIIn, di&it qrtOJ '.fI &­
neIlS, tS traditflr mlinario Wellm' (i). Simile P. 18 E. ~. n.R. RII • 

• ~5 R,x (It). 
S It appears not, whether it were a writ under the great feal 

[ 1 I] or a judicial writ of forne court, but whether it were the ~De 
or the other, it {eerns to be capital, for he bad the benefit of clergy, 

hkh in thofe times was allowable in forne cafes of tr.eafon; ~ tha~ .... 
it (eems a oounterfeiting of any of the king's feals was felony at cGlm­
mon law, but whether it fo continues, notwithftanding the ftatute of' 
!5:E. 3. hath degraded it from treafon, unlefs it be the great or privyl 
{eal, fhall be farther examined. 

II. Having tbu confidered the feals, it remains to confider what 
Dlall be faid a counteifciting of tbe great or privy feal. 

A cOl;fpiracy or compaffing to counterfeit the great or privy feal is 
not a cOlll1tl'tfdting nor trcafon \t-ithin this act, for it muft be an. ac­
tual counterfeiting. Co. P. C. p. 15 • 

(i) The record of {hil care i. thuI, 
" 10/Jft tie Bef(. wu arraigned pro fal6tate 
" i1t\illi & brevis domini re&ia, ell quod 
" ivn. cum brevi (dec."eul."_] ad igaem 
II & c.alefaciebu culteUum, & cum ilIo cui. 
" lello cuam d,ai brevis f1odebat, and 
" ... oto illo brevi impofuit aliud breve e 

.. f ,bl< '10.' • , urerfedc~.,o ,he fherif.f 
-. tltu 1 & illud In eadem cera IUclullt k 
.. nditlit fervienti fuo ilIud breve viceco-

nliti EJ/;,. defercndllm, qui quidem fer­
.. vi nl to pII" fentia pnrdial l..Dhaftni' d, 
.. Bofto liberavit eidem viceconllti fa/fum 
" breve przdiClum I D icit quod e1eriCUI 
« en:" upon which he wu claimed by 
the abbot of TVtjttllioJltr hi. ordin..ry; 
.. Sed ut {ciltur pro quali ccdcm ordina­
.. rio liberati dei>eat," a jury'" oJIici. pafl 
upon him, who find him guilty" de prz­
"' dia. faltitate, fiod~rjdo cum cultello fuo 
I. ,rtdi&.o ceram pnr.d lcum & impooeo­
.. Clll falfum breve przdiClum, 6cut ei fu­
II periul imponitur : Ideo inde ad judi. 
.. cium, &c. " il)terim committitur 
.. mare(ch', &f.... There i, no ju.dgment 
entered upon the roll; fo tbat flom thi. 
ftClJ1"d, whic" i, not in u(ual form, it i. 
4aubtful whether he hac! hit clergy or not, 
tho from a jury palling upon him u ~ 
it il mol probable he had; but,]Ct it 
fhould r_ from ,be care of G,~ty tk 
II.,.".". Ie Rkhll,d~. C~, whlcli "'11 
but rue ,an uterwu1h, II if tbil offenfe 
WIt DGt r? much al felony I 'hey were 
C\afJecl .. pro contralaaione ficilli .... ,ia • 

r~.: r.b ligtlllt relil flC COlItrtfaao," 
.... fo ud i. ,lIcir cuQody I .r­

_rd. tbey plead ~ .ltiac" pucloa " (WO 
.. __ leu fciollUa .I.r.f~ .... 45 

.. quia in(peaa carta pntdiCb, que dicitur 

.. cITe conlufacu, compert~'" eft quod ' 

.. arta non eft de forma in canceUaria regia 

.. ulit.ta, infpe8a eti.m cera eJudem cane 
" fufpeClz compertum en, quod cera ill. 
.. imprelT. en ligillo rc~is cancellar', fed 
" prius appolita fuit cUldam a/teri literw 
.. regis patenti, '1"0J cili#, <lid tot.1I tr.,'.!­
II grdJio, 'l/Ja ... to"tra!.OiIJ. Et dominul 
.. rex perdonavit eia (dbm pacis fuz, qUlI! 
.. ad ipfum pc1"line!, de omnimodis felo­
" nii. &: trtnfgreffionibuI, &C.--)OIO per 
.. tres anno. in prifona regi; /l:etennt oc­
O! calione przdiCla & non alia caufa, diawn 
u en--quod deli beret eos, &c. & ipu 
.. eant inde quieti, &c. Et carta ilIa can­
u cellatur in cur." Mich. II E. 2.. B. R • 
Bot. 156. Hug. from hence it apptln tbat 
the judgment r.flerwards in L td,.s cafe 4 
7a,. 1. was ag1'teabJc to the lntient refo­
lUlion •. 

OJ Thi. is the cafe of Philip BIJrJ'IJ, 
but i. by no meanl fll1lilar to that of y oh 
d, Bo!co, for thi. was a direCl .aual coun_ 
terfeltinc of the great feal: ",iJ. j~fr. i_ 
"otis. See,lfo another cafe to lhi. purpofo 
for counterfeiting the privy feal . R.t. /41'1. 
6 E. l. part. t ••• 18. ""Job th R~ 
"J,"l" - .rrai~ and tritd conm 
.. fnefcallo 41: marcfcallo hofpi!ii domini 
.. regil pro c:oatnraaione privati figilli 
•• domim regia, & pro qulbufdam litteN 
"protdiao .. 110 c:ontrofalil. [,lilt,. 
.. /"".] c:onligilati. CUM eo inveata," and 
bemg {OtllId pili)' had judp-eDt, .. ~od 
.. pro pnediEla Udliclone (ffllllNtrt . h 
.. demanl, 41: pro m~pmfclUll i!Ua 
II r,rdiao poia furpcar •• '. ,..,. 11.,. 
., • Pl.riU l>.,.t..caNi4. P. S4~. 

A latin&. 



HISTORIA PLACITORUM CORONJE. 
A taking the great feal off from a true patent and clapping it OR a 

forged patent in former times hath been held high treafori; in ·1-0 Ad­
~3. it is plainly held to be hig;h treafon, (tho my lot:d Coke (i) faith 
otberwife) for the woman, that did it, could not be let to mainprife. 
which if it had been only a great mifpriuon, fhe had been bailable 

upon that indiament (mJ . 
. ~5. which is entered H. 2. H 4. B. R. Rot. 16. MidrJ. Cle. 

ment Petitfin's cafe, the taking off the tTue feal from one parent and 
. fixing it to a forged patene is adjudged high rrea(on; yet the judgmel)t 
is only quod diJ1rahatllY f!J juhcndatllY, whj{;h is the judgment in petit 
treafon. 

This cafe and thle reporting ~f it is diiliked by my lord Colre P. C. 
p. 15. (n); but Siamj. p,~ C. p. 3. feems t'O agree with this r~folut!on_ 

But the later aUthoritip.s are again!t it, and thCltlt is only a [ 8 1 
great mifprifion and offenCe, but not-high treafon, no nor yet I 2 

fi lony, as it feems 'by the book hereafter cited. 
37 1L 8. B. Trepfon 3. A chapl~in taking a good feal off from an 

'old patent, and fixing it to a forged difpen(ation of non-refidence no 
treafon, but only a great mifpriJion punifbable by fine and imprifon. 
meOt. 

(I) c.. P. c'I" II s: 
{m) Thi. argument of our author is 

""ory far from being conclufive, for by I he 
fbUlte of Weflm. 1. cap . 1,5. where the of­
knfe i$ otHtI a"d manifejJ (which for' what 
appea rs was tbe cafe bere) the offender i. 
1;IOt barlable, altho it were only a roifpri­
lion • .1 C •• l;1jI. I&~, 189_ 

f") And well it might be, for tbat cafe 
appealS by the record to h~ve been thus: 

, .. Clelllent Peyt'nln was indiCted, quod COIl­

" trafccit magnum figillum domini regis 
.. falro & malitiofe & proditoric, &: cum 
• , diao figil1() fie cODluf.ao quafdam li­
II reraa, qlle pr·elent' pl'Iedia' fUllt con­
U fut ' , fig ill': be pleads oot guilty, the 
.. jllry' lind, quod quoad COtItnfaa'ionem 
" u6,Ili przditli idelG eltllNtII in nullo eft 
" culpabili~, fed dicunt, quod idem CI,­
,,' III.", fallo It: deceptorie &: in decep. 
" tionem pop.uli de alIenfu aliorum de co­
Of villa fu laibi fecit, &< /io"it litem illas 
" ~ndi feCit figillulll magnum domini 
.. regis, quod lilt .. pendebat fuper .Ham 
.~ a.pam patClltam domini regia, &< fiSil. 
.. 111m dOIUUli regia pneditlum fubtiloter 
.. _ private coafui fecit fvper litera. falf .. 
II prediaaa, at ilIu Wfa, litem una cum 
,. li&iUo cIomini rep pradiClo in diftru. 
.. Plnibul. 4/111;. tu'llilm vcr li· 

CC teras patentes, prout ezdem litetz fl. 
tI ciunt mentionem, ufus eft &' ~"crceba 
" in deceptionem domini regis & lOP 1i 
" fui; propter quod pro eo, quo CIHia 
" non aV'lruur, qUale judicium pl'1l!ditiul 
.. elm,,"s in hac parte fublre debeat. r~ 
" miUitur prifonz marefcb': Afterwarill 
.. in the:E4J1tr term next following. vu.a 
" iodilbmenlonecnon vcredi8;o przdiai. 
"videtur curlee hio, quod falra: liter .. 
" pr",dia:e fie in deceptionem domini regi. 
.. & populi fui raae &: flgillatz, llna ~l"l't 
" ufu & exercitio earundem, alia I'rqdit • 
.. funt, confideratum eft, quod pnediau • 
.. CI,,,,~,,s Peyll"J" diftrabuur /It furpe ... 
"datur." Tllis muft be owned to be • 
verr extraordinary cafe, for as lord Cot. 
juft y obferves, .... hatever offenfe this were, 
yet Ihi. judgment oU$.ht DO~ 10 have been 
given upoo thi. verdI&, for the jury h3d 
cx:prefsly acttuitted I him of the olienfe 
charged in the indiGtment ; tIQt 10 me .... 
lion, that it i. direruy contrary to the ca(e 
above-mentioned of G •• ffrey tie Hu""" • 
t.,,; "there i. liktwife anotber ineglilarity 
in this tafe, that tho the offC\lfe Wal c~ 
mit~aftcr the JoS.I. 8. and i. laid W be 
dOlle "odit~I', yet it ia not laid to be co ... 
t1'4 I_tllII .J.t",;, al finee that iUuae all 
!realen ou,lll1o be. 

H.4. 
... 
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H. 4 Ja~. cited by lord e,lte, P. C. p. 16. Leakt', cafe~ who joined 

two parchments together with glcw fo dole, that it could DOr be dif~ 
~eroed, and put a label through both, and on the oQe a true patent 
,raDted, which pafi"cd the feal, anli then aft~l'war~ IIpon the pther 
parchment wrote a forged patent, then he cut off the true patent and 
publlihed the other as a true Ratent; this was rul~d by the advice of 
all the judg~s, L That this was no counterfeiting of the grea) ~.; ..,.. 
nor treafon within this act. 2. But if it had been a couterIeiting of 
the fcal, he might have been generally indid:ed of treafon for counter- . 
feitil)g the great feal, but it was ruled to be a great mifprifion or of­
fenfe, but not high treafon; and with this opinion agrees my lord 
Co~e, and it is thefafer and later opinion and fit to be followed. 

If the patentee of the king, of lands under the great feal, raze the 
name of one of the manors and make it allother name,. this is not 

[ 
8 ] counterfeiting of the fe~ nor treafon within this fiatute, but 

I 3 a great offenfe or mifprifion, for which the abbot of Bruer 
was fentenced before the king and his council, and the abbot delivered 
up the charter to be cancelled. Clauj. 42 E. 3. m. 8. dorf. Co. P. 
C. p. 16. 

If the chancellor or keeper affix the great feal to a charter without 
warrant, tho this be a mifdemelMor in him, it is not treafon within 
this ftatute, tho B ritton and Fleta ubi fupra make it treafon at com­
mon law; and altho it /bould be fuppofed treafon at common law, 

~ but not comprifed within the fiatute, yet it is not now felony; there­
fore the ruie taken 3 H. 7. 10. that thofe treafons at common law, 
which are not within the declaration of 25 E. 3. yet remain felony, 
ia not true, a might be made appear by many infiances. 

An upon the fa,me account it feems, that altho, by Fleta and Brit­
ton, if a man find cafually the great feal, and feal a forged charfer, 
thia was treafon at commcm law; yet it is neither felony nor treafon 
at this day, for here is no counterfeiting of the great feal, it is ther~ 
fore only a great mifdemeanof, Co. P. C. p. 16. 

And altho it feems, by the old books above cited, that counterfeit­
ing of the judicial feal of the king ured for writs was then treafon, yet 
tery lately in the king's bench it was ruled to be no felony at this day, 
Dr only a great mifdemeanor puniihable by fine and impruonment, or 
by ftaoding in the pillory, or both, fo that the book of 3 H. oj. is not 
an aU points agreeable to law, for many thing. were trca.fon bc{ore i5 
,. 3. which arc thereby declared not to be uca!on, ad yet remain 

apr 
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not felony at mis day; and tbe like for co'Unterfeiting the {cal of a 
ftattlte merchant. 

If a man grave the fculpture of the great real without warrant frolll 
the king. but never ufe it or apply it to feal any tbing, this feems to , 

bt: 110 counterfeiting of the great feal, . tho 'r be with defign and pre~ 
J>aratory to fuch an attempt; for tho in truth the infirument itfelf be 

- ",-=,-",eal, as appears by the ufuCl:1 expreffion jigilifJ ma jigiflat', and by 
the frequent proclamations de jigillo amiffo, when either the king or a 

. (ubjeCt loft" hi feal cafually, yet it feems not a feal within this natute 
ti11 an impreffion made in wax in tefiililony of {orne writing, l 8 ] 
110 more than the forging 0 \ a fiamp for money is a counter- I 4 

I • 

fei ing of money, unlefs it be ufed, tho in 'both cafes it is a great mif. 

demeanor and a great evidence to prove the off'enfe) committed, if anr 
other circumll:ances -concur to prove it done. 

M. 16 Joe. B. R. One counterfeited the draught of a patent ta 
bimfelf and othit·s to compound with alehoufe-keepers and ·ufurers 
touching their offenCes, and counterfeited the privy fignet to warr~nt 
the paffing of the other commiffion fo by him drawn, and collected, 
divers fums of money thereby, and for counterfeiting the privy fignet 
he was indiCted of high trearon upon 'the ll:atute of 1 Mar. It was 
refolved, 1. That the counterfeiting of the great feal, privy fe~l, fign 
manual, or privy {jgnet is at this day high treafon. 2. That the a~ 
ding of the crown irt the counterfeit fignet, which was not in the true" 
and the omiffion of fome words in the infcl"iption, which were in the ' 
true fignet, and the inferting other word, which were not in the true, 
(which was done .purpofely, that there might be a difference between 
the true lignet and the counterfeit) alters not the cafe, but it is high 
treafon, for the fixing of the counterfeit {jgl1~t, and thereby obtain­
ing the great fealto his feigned patent, and thereby publifhing it to be 
true, and colleaing fums of money by it make it treafon; the o.ffender 
had judgment to be drawn, hanged and quartered (0). " 

, So that it ihould fcem, that tho there might be fo great a difparity 
,between the true and counterfeit fignet, that the bare affixing of fueh... 
a feal might not be a counterfeiting within the ftatute; yet if ~t were 
fo like, that it deceived the officers of thl great real, and was ufed CD 

that purpore, awl attained its etrea, l'iz. the affixing of th.e great fe4 
!l the torged commi$on, i~ was a {uiieieot counterfeiUnl to brins 

him within tbit law of 1 Mar. 
. (v nia_uapg iA • .w.4-fOoJ»ydIU .... oI u~ .... .r.. 

. 01.. I. M. Tbt 
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The like """.,is IIUIt4trtW may be applied to the great or privy feal. 

S If a man counterfeit the O:amp of the great (eal, and deliver 
[ I 5] it to B. to ufe, B. being ignorant that it is a counterfeit O:amp, 

but thinking it true, feala a writ or commiffion, tbis feems not to be 
uea(oo in B. becaufe be did it not prIJJitari~, but it feems to be trea[on 

ill the deli.erer. if he delivered it to that purpo[e, for he did it prodi. 
,.,.~ but the otbe.r not. 

IlL I come in the lall place to confider the judgment in the cafe of 
counterfeiting of the real, whether it be only to be drawn and hanged • . 

as in the cafe of counterfeiting money, or to be drawn, hangoo, be. 
heade~ tS~. as in the cafe of compaffing the king's death, levying of 
.war, or adberin! to the king" enemies. 

It feemt that at the common law this ofFenfe was felony or treafoD 
-at the king" eleCtion; if the indiClment ran only jcloni(e it,was <;>nly 
felony, jf p,.:ditorie it was tleafort (p). . 

But altho it were proditorie and fo applied to treafon, it was not a 
treafod of fo deep a die, as that of compaJrmg the king's death, adhering 
to the king" enemies, or levying war, which O:rikes at the head, and 
therefore in comparifon thereof it was a kind of petit trea[Qn. 

Clauj. 6 Joltan. M. 12. dorf. " Scias quod dedimus AdlC de EUeJt 
" clerico nollro pro fervito fuo olnnia terras, tenementa & jura, qua: 
" fucrunt Wiliie/m; de Slyubby, cujus terrm & tenementa funt cf· 
" chaeta Dolira per feloniam, quam f~cit de falfilicatione figilli 
" DOfrri." $I nota the xiJag had the efcheat, yet the ofFenfe was ftyled 
felony. 

At the parliament 18 E. 1. Co. P . C. p. I •. Clergy was allowed to 

a man conviCl pro faffificatiane /igiUi regis, tkliberatur ordinario (q). 

[ 
86] but u. tali caJM nO/l admiJlenda rj/ purga!i,; and yet in thefe 

( greatCl" cafes of treafon of levying war or compaffing the 

kiog·.deathclergy was not allowed at common law. T. 21 E. 3. B. 
Bo. Rd_ ~3. &Jt (r). 

Mol 



M. IE. 3. C/uwttr til P",doa 13 (/). A man arraigned for counter. 
feiting tbe king'. {eal pleaded a charter of pardon of all felonies, and it 
was allowed; yet there it is agreed, that the judgment for fuch an of. 
fenfe is, that he lhall be drawn and hanged, but (uch a pardon will DOC 

{erve in {uch a cafe Lince the ftatute of 25 E. 3. ' , . 

Tri". 10 E. 2 Rot. 132. B. R.J!uels. "Robertus U%at & Yo­
u hannes Saleeak per ballivos coram rege daeti ad refpondendum do­
" mmo regi de hoc, quod ipG cum aliis igootis in pleno mercato vilIz 

. " de Olneyl, cum quadam falfa commiffione & neta cum quodarn 
" figillo rei;is controfaCto fignata, quam ballivi in curia regi hic por­
" rexerunt, afi"erentes, illamJuper eos inveni ri die, quo attachiati fu­
CI erunt, & dicentes, quod virtute illius commiffionis prifas fecerunt 
" ad opus domini regis, ufque ad fummam fexaginta beftiarum, de 
" quibus quatuor befijre inventre fuerunt in eorum polfeffione & cum 
" cis hie duCl:re; they both plead n t goilty j the jury find Joh" Sal,­
" cok gu~lty de falfitatibus & feloniis prJediCl:is, judgment given againa 
cc him pro falfitate figilIi regis & commiffione prredietis quod detra­
" hatur & pro furtiva abduC\.jone prrediCl:anlffi befiiarum fufpendatur." 

Nota, an arraignment of treafen w!thout indietment upon [18 ] 
the mainoutr (I) found upon them: vide P. 21 E. 3. B. R. 7 
Rot. 46. Mzdd' ReJt • . 

According to the cld books above-mentioned, Piela, ESc. lib; jupra, 
diJirahi debet & fuJpendi j and fo it .was praCl:ifed in the cafe of 2 H. 
4. above.mentioned, where the judgment i. only dijlralli & f'!/Pmdi. 

And it may be reafonably argued, that as in the cafe of counterfeit­
ing the king's coin, which was a treafon at c~mmon law, tho it be fo 
declared by the fiatute of 25 E. 3. yet the judgment, that wali at com­
mon law, which was only: to be drawn and hanged, is not altered by 

' that fiatute. M. 10 Car. B. R. Morgan's cafe (u): fo in cafe of 
counterfeiting the feal; but at this day the law .is generally held, that 

houfe. there, {e\onioufiy taking lway "fpondel, 8<c. It iorptai. iodiBalMnti, ,ood, there, f!ft. and alfo five Ihips, "praediai., 8< eliam r«ordo ok proce/r .. 
" Que praeparatz erant de v iau. ~ ibu .. &. "ut~gar~ pra:diflz manifdlz compertum 
c •• li i, neeell'ariis .:undi cum dom1Do regc .. dlm efldem, q~l'd uti agar' precliBa fo­
c< in gu rn f\la, &.c. Afterward coram .. perarLlculoJ.di:ion;'prom~lg.~ur, inquo 
.. rege que(itum eft a pra:£ato Pdf., Ii quid .. cafu przd,lt!ul Pdf'" pnvlleglo clericaU 
.. pro fe habcat vel dicere fciat, quare ad .. gauden: non pOlen fecundum legelll '" 
' .. executioncm jl/did i de co fuper utlaga- "coufuetudinem rC«1li, &C. Id~o ,de .. 
.. ria pred '& procedi oon debelt, I<c. (I Pelf .' diftrahatur &. CUfpeDc1atur, oke." 
•• Qui dimt, quod elericul eftk membrum (J) t E. 3. 23. I • 
.. facra: ccelelie, kc. Et quafitum eft f:eo (I) See {ortms kind of .rra;ioment. , 
.. pi •• ab eo, Ii quid .lil1d velit d iCCfe pro H. 4· 43. ~. S. P. C. liS, c. :& C"I,tJiI. 
c. rcfponliobe in retanlationemjudieii,~. 188. 
" QiU tli;i&, ut PUIII, " Dibil &1iu"- ro- (II) C,.. "'r. 31J' 

M~ 
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ror eounterfeiting of the great or priyy real, or of the 'jM"ivy figoet or 
lip ftWltW, the judgment i to be hanged, beheaded and quartered, a 

~ in adler high treafons, and fo was the judgment in tbe cafe of 16 Ja~. 
~rtIenti()~; and it is fafefi to follow the modem practi<..-e in 
judgments of high treafon, tho I think it no elTOr, if the judgment be 
only tJU~ dijirahDtur & (uJpmdatur, according to the antient preee. 
ha, becaufe the judgment is frill capital, and tho it be lefl , th 
hlghefr judgme~t in treafon. yet it is frill included in it. 

1 Hawk. P. C. 4r, 4 Black.. Com. Co vi. p.13' Kdyng So. Coke'. Enuies, l60. b. 
Sec: a pr.:cedcnt there. 

CHAP. XVII • 
.. 

C~1ICmun! high treafin in counterfeiting the king's coin, Qlld in tlz, 
firj1 place touchint the hij10rJ of the coin and coinage of England. 

T H E legitim~tion of money and the giving it its denominated V'J­

lue is ju!Uy reckoned inter jura majtjiatis, and in England it is 
one fpeeial part of the king's prerogative. 

Sefore I enter into the particuhus concerning money I. will give a 
hiftory or narratiye of the various fiates and conditions and changes 
of money in the feveral ag~s of this kingdom, and then lhaU defceod 
to Come more particular<obfervations, which will be lIfeful in this 
bufinefs. . . 

Money is the common meafure of all commerce almofl: through the 
world; it conG!ls principally of three parts; 1. The material, whereof 
~ i. made. 2. The denomination or extrinfic value. 3. The impref. 
lion or framp. 

I. The material ill England is either pure {lIver, or pure gold,. 
• whereof pofIibly fome money was ,antiently made here in Englll1v/, or 

cUe C,h'er or gold mixed with an allay, which was ufually and it 
hitherto a fmall proportion of copper. 

The frandard o~ the money of Eng/ana, that hath for many agea 
obtained, is that, which· is commonly called SlIrling (a) gold or itlt~ 

r-) Some lm~ine thi, word to come {o~.F/naijh wor~.ell. whp i. t}le rej~ of 
boa r.be 10",.0£8:.,.11"1 inSmla'!'i,where ~ing Job/f were ioyited-over to lC:cl~ the 
.., ~ the pure« money Wal for- ~oncy 10 iu p~per fiaencf'lll!e pep.J'l~ qf 

1iIide; odlcra that it i. dcr~ved from that colIDUy bCIAC pacra1ly ~.ru,~ 
WIIrCI &.wI which Ii,Aifiea rule "",S. . 

,"._~IfII-nl. othcn tAal it wu takCll from lin, 
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linifilver, for tho ~ denomination of Surfing was at "in applied to 

• the c;oin of filver ;md to that coin, which was the penny com- [ 8 ~ 
monly called StedillgUJ, yet nfe bath made it applicable not I 9 
only to all ki!lcl of EnglijIJ coin of iilver. but alfo to ~D of gold, 
this it caned the fiandard of coin. 

But before this can he well underfiood, we mull make rome di rd'­
_~lOli touching the meafures applicable to there materials. 

In fiI"er the meafur.e· or weights appli able tbereunto are pdnci­
pally thefe: 

I .. The pound, which being not tI'1./ertlupois, but Iro] weight con­
'fill of twelve ounces. 

ll. The ounce confining of twenty penny weight. 
3. The penny or Sterling confifi~ng of thirty-two grains 'of 

taken out of the middle of the ear. 
This is the old cotnpojitio menfor: nnn fewed in the time of E 1. (b) 

'Pi,... quOd tlmori"s Angli:e, qui tknominatTlr Sterlingus rfJlNndm, jiM 
to.nJura ponderaoit Iriginta duo grana frumenti 171 dio Jpi~l. & vi~ntj 
dmarii fotiunt unciam, & dltoduim unci" fadrlnt Ij~rQm, Ed r;{J~ librl 

faciunt %allonnn, Ed ,/10 gQl/o1UJ 6uffilum ( (). 
And it is to be remembered, that at that time a penny did really 

weigh the. twentieth part of an oonce of lilver. and twenty pennies 
did r,eally weigh an ounce of GIver, and two hundred and fprty pence 

. ~jd really amount to a pound weight ' troy, and to twenty fuillings, 
whioh made a pound of GIver coin. 

And altho at this time the coin is raifed, and tlierefore nr from 
wha~ it was at · that ,time; yet to thl~ day t,~enty {billings ;0 lilnr if. 
aIled a pound, and the mearure of ap ounce " by twenty penny 
eights according to the old proportion; but indeed' the grain is 

changed ('*), for whereas thirty [twol .grains of corn then m dt an 
ounce [a penny we\ght]. yet becauf~ .. he weig~t of com is n,ot always 
uniform, ·and tbe number of thirty [two) was not fo ready f J 
,nd eafy for ~omputation; t~e penny weight is now divided 19

0 

into twenty-four equal parts, \'ihich are commonly in the boUnefs of 
the mint called grains. 

I 

(b) An old leiger book of the abbey of ty lhillinga:and three peace. See '1';.J.f. 
St. EJ.""d~I"1 fay. the affair wu thus note on Rolin', hinory J •• j~, EJ. I. 
fettledQl3E. · •• by Gtorgt RocAloy then (t)Yil.lhtule3IE.I.:aC •. l_Pil. 11-
!nayor of 1.0,..,.. and malter of lhe mint; (*) There belli" as 1 appreheod', two 01' • 
and in the 18 e. t. an indented trial-piece t~ mHhl<: in this pan,rapb. I wu.at 
01 Jhe g~dDl!(' of old S'Ir/i_g was lod~d WIlling In ,ary from the onpual ",rs. 1lu~ 
in the exchequer, and every pound ... ·c:ight hive inrerted III brackc:c. w:liil ! &lWaJr. _ 
troy o!CLlch lilvcr wallO bc !horn t IWCI1- ioteodcd. 

. M.3 
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nut touching the meafure of gold" there is fome djlfer~nce in rela. 

tion to coin from that of filver, for we are told by the Jiber ruher /cae. 
earli in that large traCl: concerning money, that the pound of gold 
conGl\s of twenty-four carets, every caret weighing half an ounce of 
61ver, and every caret conft1l:ing of four grains; and conrequentiy 
every grain of gold would weigh fixty of thofe grains, which we call 
,rains of Giver, viz. the al tificial gl ains, whereof twenty-four 

the penny weight (d). 
Now the Sterling fiandard was anriently, as it feems, fomewhat 

dHferent from the llandard as it is at this dav, and for forne hundred 
. of years before; for frem the 46th year of Edward Ill. and for fome 
time before until this day the fiandard of Sterling {ilver hath been and 
is this, viz. every pound of Sterling fllver hath eleven ounces two· 
penny weight of fina Giver, and eighteen penny weight of copper, 
whirh makes the "lIay of Sterling i but becaufe there cannot be fo 
nact an ohfervation of the proportion, a half-penny weight of cop­
per over or under isaJIowed for the remedy, which is the caufe that 
Sir John Davis in the cafe of mixr monies, fa!. 24. b. faith, that eigh. 

-teen £billings and five pence halfpenny argenti puriffimi continmtur in 
fualibet libra, t§ qutElibet libra de Sterling mqltty avoit 18 d. oh. de -al-
Ia] de toptr, t5 nic,nt p/uis, . 

But before that time it appear by the red book in the exchequer, 
(which was written before 46 E. 3. and after 23 E. 3.) the ftandard 

. of Sterling filver confined (ljf eleven oun~es four penny weight of tine 
filver, and Gxteen penny weight of copper, fo that then the fianJard 
wall purer; and pollibly by what follows it may appear, that in the . 
time of Henry U. the frandal'd was purer than that, for then there was 
aUowed only twelve-pence upon the pound of Giver deaJbare firmam 
(e), which pollibly might be to reduce it to fine Glvev, but ~his is ob­
(cure; dt hoc poflea. 
r ] The fiandard of Sterling go1d in the latter end of E. 3. (j) 

191 
was, that a pound of Sterling gpld confifred of twenty-throe 

arets, three grains and a half of pure gold, and a half grain of allay 
of copper, and tlius I think it continues to this day; ind by this we . 
may underfrand the fratute of 17 E. 4. cap. 1. and 1- H1. cap. 2. by 
the former it is provided, that no goldfmith fell any gold un~er the 
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6nenefs of eighteen carets, nor GIver under the allay of Sftrlin!; by 
the latter~ that all Elver, that fuall be fined or parted. be mad,e fo fine, 
that it may bear twelve penny weight of allay in a pound weight, and 
yet be fo good or better than Surling. 

And this is the dignity of the coin of England, that it hadl beeD 
generally of the allay of Sterling, (except fome fmall interruptions, 

hereof hereafter) and according to this it was enaCted 25 E. 3 ~aj.13. 
that the money of gold or filver, which no:v runneth, iliaD not be 
impaired in weight or allay, but as fOOD as a good way may be (onnd, 
the fame be put into the antient fiate, a in the Sterlittg made upon the 
petition of the commons. RQt. Par. 25 E. 3. n. 32. 

II . . As to the fecond etfential of coin it is the denominated or extri~ 
fie value, which is and of right ought tb be given by the king. as his 
unquefiionable prerogative (g), and that is feen in thefe particulars. 

J. In the fir{l infiitution of any.coin within this kingdom he, and 
he alone fets the weight, the allay, the denominated valut! of all com; 
this is done commonly by indenture between the king and the mafier 
of the mint; dr 9"0 poji(a. 

And tho by fpecial charter or ufage divers prelates and monaf'. 
teries in Eng/and had a certain number of {lamps for the coinage of 
money, as the abbot of St. Edmul1dfoury, CrfJuj. '32 H.~. m. 15. dDrJ. 
the archbilhop of Yo/·k, Clauf. 5. E. 3. part. 1. m. 19. and likewi{j 
the archbilhop of Canttrhury , the bilhop of Durham, t)le bi£hop of 
Chichtjitr, &c. de quihus vid,. flatute 14 f.! 15 H. 8. cap. 12. yet they 
had only the profit of the coinage, and the refldence of fome coinera_ 
at their cities, but they had not the power of infiituting either tlle al. 
lay, the denomination, or the fiainp; the fiamps were ufually [I 1] 
(cnt them by the treafurer and barons of the exchequer by the 9 
Icing's command under his great feal, and the mafters or chief officers 
impfoyed therei~ were fworn to the king for rhe lull execution of 
their places. C/Quj. 5 E. 3.part. 1. m. 10. t5 19. 

But thofe mints have been long difufed, tho it lhould feern by the 
.fiatute of 14 H. 8. ~QP. 1 Z. above-mentioned, that the feveral fiatutes 
nlade againfi exchange of money, other than at the king's exchanges, 
were not intended to prejudice thefe particular franchifes of coinage. 

2. He may by his proclamation legitimate foreign coin, and make 
it current money of this kingdom according to the value impofed by 
fuch proclamation; but the counterfeiting of fuch woney was nol 

{z) PI •• COllI. 316. 

M4- trea(oe, 
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trel1[on, till the ttatute of 1 Mar. cap. 6. made it fo, Dot t.~e clipping, 
wafhing, impairing thereof was not treafo till 5 Eliz; . cap. II. and 
18 Eltz.. cap. 1. but all thefe fututes allow the power of legitima[ion, 
thereof to the king by proclamatron ( h). 

3. He may 'inhanfe the external denomination of any cojn already 
efbblilhed by his proclamation, and thus ithath been gradually dnne 
almoft in all age~, as will appear by what follows in this chapter; thi 
is fometimes called imbafing of coin 'and fometim~s i nba nung it ; and · 
ids both, it is an inhanfing of coin in rerpet'} of the intnnue value or 
denomination, but an imbauag in regard of the ex [I iuue va ue ; as for 
infranee, when in the time of E. 4. a noble was raifed to a higher rate 

lly twenty pence i 'Vide 9 E. 4. 49. 
4. He m:ly hy his prerogative imbafe the fpecies or material of the 

coin, and yet keep- it tip in the fame denominated or exrri\1fic value as 
beture, namely to mix tbe {pecies af money with an allay below the 
ftanclard of Sterlillg; this is rhe cafe of mixt monies in Sir Joh'l I)a. 

vir's reports, whele the cafe was thi,. 

[l ] .Apr~'l, i}.3 Eliz. Brett bought W31 es of ·one Gilbert a mer-
93 chant in London, and became boun , to him in 200/. condi. 

tioned for the payment of one hundred lound terling current and 
lawful money of England"in Scptem/;'er following at Dub/in in Irrla,,": 
2+ May, 43 Eliz. the queen rent into Ireland certa in mi~[ oney from 
the tower of London with the ufual fiamp and infcription, and declared 
by her pr clamation, that it ihould be lawful and current money of 
1"ltma, lfIiz . a fuilling for a ihilling, and fix-pence for [LX-pence, and 
that accordingly it {bould pafs ill payment, and none to "refufe, and 
declared that from the 10th of July next all other money fhould be 
Gecried and efreemed only as bullion and not current money. UPOQ 
the day of pay:nent Brett tendered the 100/" in this mixt money, and 
.colved upon great conlideration, that this tender was good, the place 
of payment being in Ireland, !lnd the day of payment happening aftelr 
the proclamation made; that altho this wer not in truth Surfing, but 
of a bafer allay, noT a mone"y current in Eng/and by the proclamation, 
yet the payment being to be made in Ireland, it was, a to that pur. 
ppfe. clirtent money of Eng/a/ld; but if the day had been paQ"ed bOe 

(6) ~ce alfo 8 ~ 9 11'. 3 (tip, 1S- and 7 of the king's mint. or muk on the edg. 
JIn. '''1' '-So .. hereby it i. higl,l tl'/!.ron any coin cur"." or to counterfeit; or co. 
kaowingly to maile, mend, buy. fell, or lour or J! ild any coin refembling the;, CI,r. 
have iu pnlIillinu any mould or prer. for rtnt coin of tbe kiJlgdoDi. AlI4 fee 1$ 
coiAiag. or w COIWC)' {lIcb iIl!humCl\u out GIO. 1.. th. "S. 

fore 
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fore the proclamation, then he mufr have an(wered the value, .. it 
was when payment was to bave been made. Sir John Davis's report4, 

cafe de miJr/ moneys (i). 
It is true, that 'the imbafing of money in point of allay hath nflt 

been very ufually pracHfed in England, and it would be a difhoDaur 
to the nation, if it fhould, neither is it fafe to be attempted without 

ailiamentary advice; but furely if we refl1eCl: the right of the thing, 
it is i.vlthin the king' power to do it; for tho the fratute of 25 E. 3, 

. cap~ 13. ahove4 mentioned be againfl it, yet the fia.tute doth not abfo­
lute.y forbid it; and altho by Poyning's law 10 H. 7. all the precedent: 
fratutes in ElIgland are o£.fotce in Ireland, yet that refolu ion was 
given as above. 

My lord Coke in his comment of t/rliculi fuper cortas, cap. 20. 
fcem to imply, that the alteration of money in weight or allay may 

not b1.' wiJhout aet of parliament,. and for that purpofe cites [ J 
the Mirror of J uflices (k), Ordein fuit, qe mtl rOJ de ce real me 194-
Ite ~it changerfa money ne impayre, ne ame'UHr, ne Qutre money faire. 
<J~ de ore ou de argmt fans '!/lmt de tfJUts feJ countin; and the aCt of i5 
E. 3. cap. 13. the fiatute of 9 H: .ftjJ. 2. cap. 6. that aU money of 
gold and filver !hall be as good weight and allay as is now made at tbe 
T (l'Wtr: the parliament-roll of 11. E. 3. n. 15. (I) which was an ac­
cord in parliament for the prefent amendment and increafe of coin tie 

/ayre U1f~ mony des hones Efterlinges en Engleterre.au poyr & allaJ Ml 

auntienl EUerlinges, 'ie avera Jon CDU~fe in "Engleterre ellttr les grtlUnls 
& (Dmm01ZS de la terre, which fhould not be exported; and if tbote of 
Plantkrs would make money of as good an allay ~ EJltr/inges, that if 
fhould be current between merchant and merchant here and Q$hert 
that would receive it, which was a temporary provifion for the iocreafe 
of money. 

All ,that a man can conclude upon thefe is. that it is neither Cafe n 
honourable for the king to imbafe his coin below Sterling: if it be at 
any time done, it is fit to be done by aff'ent ·of parliament, but certainly 
all that it concludes is. that fieri non debuit, but fa8Nm valet, and thil 
appears, 

1. B that refolutIon in the cafe of mixt monies, which, tho it: 
were but by way of advice and in Ireland. i~ of great weight, efpe. 
cially if we confider the co"fonency thereof to the pra~ice in Ire/aNI, 
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which tho it bath tbC fame law of 25 E. 3. in force there, yet gene­

rally their coin current there was of a bafer allay than Sur/;"g, even 

before the proclamation of 43 Elif/;. • 
2. By the ufllal inhanfing of the coin in point of value and deno­

mination here, which tho it be not abfolutely an imbafemellt of the 
coin in the fpecies, yet it hath very near the fame effeCt. 

3. By the attempts tbat have been made to relhain the change 

eoin without cOllfent of parliament. Among thofe many provifions 

by the lo~ds ordeiners, 5 E. 2. n. 30. that much abridged the king'. 

power, this was one, pur ceo qe a touts It] fiys qe Ie change de 1non} fo 
[ ] fait en roya/me, tout Ie ptople tjI grandment grievt'Z ill molts 

195 des manners, nous ordtinams, qc quant mtjlier ferro t5 Ie r~JI 
'rJ~ijt exchangejaire, qilla face par common counce/l de Jon haronage t!I 
Cto en par/emtnt. 

But thefe oroinancl'i!, and this a"'9ng the ren was repealed in parlia­

ment E. 2. and neveI' revived agaIn. 

R.,. Par. 20 E. 3. n. 17. "Item qe ies recevers des payment. 

u nofire feigneur II! roy receuent de people en chefcun place auxi hien 
" or come argent al prife ,a{life deficom Ie peoplee!l: am de eel reo­
" caver pur payment, & qe la change de mony de or De dargent ne 
U fe face fans aifen de parlement. Ro'. Q:lant aprimerpoiot c4! c'ar. 

" tide fo.yt tenus; quant a les change fair foit I'article moofue a noare 
• " feigneur Ie roy, & as grannts qe font perdervers lui, qils cot or­

" deignent & diellt lour vo)unte." 
" King Henry VIII. imbafed the coin of this kingdom in point of al. 
lay, ;lnd fo jt continued during the refidut' of his reign, and during the 

reigns of Edward VI. and queen Mary, in fo much that the penny 
. Ju.d not above ~ half-penny of intrinuc value; but queen Eliz.abetlt 

among the rea of h r excellent methods of gover.nmeot did by little 
d little reaify this detelbble imbafemem of coin, 1. By prohibiting 

el'portation, and melting down of good filvcr. 2. By reducing the 

brafs money to its intrinnc value. 3. By making a good allowance 

(to her own lofs) of the baf~ money brought into the mint. 4. By 
framping of new money of jufi allay of Sterling: Camel. Eli:/i. fulJ 
41U10 15 O. p. 48. 

While I wrote this a proclamation hath iifued dated 16 Aug. 1672. 
berl(by copper coin of half-pence ~ f.1rthings near the intrinfic va­

lue is proclaimed in thefe word's: " We do by this our royal prod a_ 

" mati on declare, pubWh and authoriu the fOlid half~peDCe and far • 

• , things Qf copper Co coined, and to be coiped, to be current money. 
,i and 
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" and that the {arne from and after the 16th of Allg. lhall pars and be 
, received in all payments, bargains and exchanges to be made be· 

" tween our {ubjeCts, which fllull be under the value of fix-pence, 
II and not otberwife norin any other manner;" how far this make 

.it eurreDt money, 'lIidebimus infra • 

.And thus fa~ touching the power of denomination, or fet- [ 6] 
.:.-: trn: txtrinuc value upon coin; the manner how this is 19 
done will be fllewn hereafter. 

III. The third eff'ential in coin is the {lamp or lmpreffioD, for tho 
it may be poffible, as Mr: Stowe fays, that in antient time money 
pafi'ed in Eltgland without a ftamp or imprefIion, yet. I never read any 
fuch thing flnce the conqueft, fo~ that, which is frequently called 
blank money, w~s not money without impreBion, but white money or 
pUTC:! [liver, or at leall: Sterling filver coined, for otherwi{e it had not 
been an apt mearure for commerce ! the ftamps or impr ffiODS of CUT­

Tent money were h~etofore delivered to the mafter of (J)e mint from 
the exchequer, but of later time they are delivered by th fecret:lry 
fometimes with, fometimes \\>1thout the indenture of coinage; now 
touching the manner of th~ legitimation of eoin in England, it is 
fometimes by proclamation, but always by indenture between the king 
and the mafier of the mint. 

And therefore where Sir John Davis in the cafe ubi fupra (m) make 
there fi'K things as efl"entials to the legitimation of coin, 1. Weight. 
2. Firu:nefs. ' 3. I:npreffion. 4. Denomination. 5. Authority of tho 
prince. 6. Proclamation. The lafi is not always necefl"ary to the Ie. 
gitimation of coin, for there is fcarce any king's reign, but that there 
are vatious ftamps or imprefIions of money, which were never pro­
claimed, and therefore if upon an indiClment of clipping or counter. 
feiting the king's coi\l it be queftioned, whether it be the king" coin 
or no upon the evidence, there is not a necefIity of proof thereof by 
a proclamation, but it is a meer queftion of faCl, which mull: be left . 
npon the jury by circumll:ances of faCt to find, wbether it be the king'$ 
money; for tho there might be poffibly proclamation of fome new 
coins in the beginning of king's reigns. yet it would be impoffible 
to proye them in the antient coins of Edward VI. queen Mary, queen 
Eliozab.cth, &c. but ifneceff'ary to be fuppofed, they may be prefuJllcd, 
l;r diuturnitate tmzporis; the moft tberefpre that can be expeCted i. to, 
produce the officers of the mint or their in~nture to prove a ( ] 
coiu current, if it be not othel'wife ~ommonIy kQoWll. 197 

('II) 19 .f 
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But pToclamatioD is neceLrary in there cafes following. 

I. A proclamation with proclamation-writ under th great real i 
neceffiuy to legitimate and make current foreign coin, and wi hot! 
the proclamation it is neither current coin of this ki.lgdom, nor i t 

oovnterfeiting, clipping or diminilhing thereof l1C~afon within the na­
tate of 1 Mar. or 5 or 18 Eiiz. for the worus in til fe il .. LUtcs ( {+n ' 
~J proclamatiqn allowed and J<liferld In be C'Mrrmt hire) refel S n 1, 

fOJ'eign coin, not to the coin of this kingcmm; but tho it , no t pr , 

c:laimcd, it is l1lifprifion ,of treafon to counterfeit it by the 
J 4 Eliz. cap. I. 

The rearon illefpecially becaufe by tbe flatme of '7 2. cap. !. 

DO foreign coin of gold or £lver are to run many m:tn . f f pa '. 

ment within thi$ realm, ur are to be brought as bullioD to the .in. 
be turned into Ellglijh coin. 
2. A prodamatio . under the gre:rt feal is necc:irary to gltlmate 

hafe coin or mixt below the flandard of Sterling. and for the dupenf­
ing within the flaMe of 25 E. 3. cap. 13. and 4 H. 5. cap. 6. and 
with application to thac cafe the opinion of Sir JQ}l1'I Davis' report 

touching the ncceffi~ of a proclamation feerns to be good in l~w. 
s. A proclamation under the great real is neceLrary, w ,en any coi~ 

-already in being is inhanfed to a .higher denomination or exlrinfic 
.,.lne; as when the twenty {billings piece of gold was raifed to twen­
ty-two {billings, becaufe it was once current money under another 
~eQ.Omi.Qation; thus it was. done upon the iohanfing of' twenty ilia.. 
linp and ten {billings pieces by king JtmtlS. 

~. A proclamation is llcceffary when any money, that is current 
in ufige or payment, i decried; thus it W:lS done in the cafe of 4$ 
Eliz. for the Surfing money in Ireland be(on: mentioned; and thu~ 
it was done by the Pollards and CrDcards lernpore E. 1. (n) DJ. 82. 
and by the feveral b~f<! monies mentioned in Articr.eli de moneta, name-

r I 8] ly the money ;Yi( tl~e mitre and with the lyons. which it 
9 feem were n'lInted In England, befides the other for~ 

money therein mention d (0). 
S. Altho in the cafe of money newly coined by the king's autho-

rity in England pro lall) don 1$ not a foliltely n cefi"ary t the legi • 
. tim tion th r of or making it current, y t to induce contempt upo 

/Uch as refufe to take it i~ payment fuch proclamations ha've not 

If) D/l'III;' J I.'. 8« the oote in R"fi.'. cafc of the broad pieces of tnty.fiWl aw.. 
jiUJR' Ed. J. lill" aoel twcoty·ibr fiUlliD&" 

(.) AIIIl thu. it WII "'ely c1011e in ftc 
bee. 
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1»een altogether unufilal, and by the red book of tbe el«:hequer feema 
llocef'ary for that purpofe; fQr how can men reafonably bow a:t 
6rft, 'I • .'herner this be the king's coin .without-fomc fuch public noL'iA­
cation, where long ufe anc1 cuitom hath not made the (tamp 0 coi 
familiarly known to tpo e, that are to receive it: 'Vide proclamatioos 
for money newl, made principally upon this ccount, Clauf. 18 E.3. 
fttlrt 1. m. 28 & 12. dor! ClaM} i8 E. 3. part 2. m. 14. d,rf, CItz'!f. 
19 E 3. part L rn. 23 & part 2. m. 15 .• dQrf. C/4Uj. 20 E. 3.111rt • 

, !no 20, dorf. and.25 E. 3. m. 14. dorf. But yet the money is the law ... 
'ful inoney of &glafld, and be that countelfeits it is within the la 
of 2~ E. 3. for treafon, tho ,.there be no fuch pr<>elamation: vide Lilr. 
'RJtbr. Scac(.ari~ 1'01. 259. "Imprimis oportet ut omnem monetam j' \ . 

•• pr~dat confiruB:io alia ii, viz. ponderi que & nuraeri ipfiU8 roo-
" n~ diGinCle & 3pre continens moderamen, d(!inde inchoano.. , 
c, & per6cierula ex cditto aut lice ' tia principis fpeciali, & publicaud& 
" per proclamationem pr:econis ipGusprincipis publice, ul &nos .cx­
., igit faciendum, & tunc ufui apta eric: ita ut ex tunc non 'fit i ... 
•• pune a quoquam de populo recufanda. Quicunque autcm c~ 
., vel aperte vel paIam abfque licentia principis cujufcunque mouetz 
« contrafaaioru:rn attempl.afI'e conyittu fuerit, corporalitcr pleai 
f( Colet." . 

And now I {ball give a bl-ief hinory of the v :riation of dle coin 

E"xu1Ul• 
It appears by aU the ancient monuments that I ha~ f, en, that the we ' 

of coin or money was ancient and long before the conqu It (p). 
• It is true that Gervafius Tillmricnjis, who wrote the black 
book of the exchequer in the time of Henry II. commonly [1991 
called lIJa~ifte~ & diftipulus, Lib. I. cap. a quihus {5 ad quid i"jlitu'a 
fuit argenti purgati.o, fays, that in the times of /king ffTiJlillm I. Wi­
lialn II. and Henry I. the antient farms of the lcin~'s deme[n we 
anfwered' in cattle, corn, and other provifions in fpecic, beca.ue it 
Caved the king the 'trouble of purveyors, and money was fcaree 2JDOIlg 

the, people, and yet the refervations of their rent! were in money, II~. 
fo many pounds numero, or fo many pounds blanc; de fjuib'lls inJra. 

And 0 make an equation between the provifions, that were an­
twered in kind, and the rents that were reCerved, there were c:ertilin 
late. br prices agreed upon alanbft all ~cn proTifions, a for wheat 

(p) That mooty w .. .,coined liere in t 'coiDcd any; in CIJar'Hime the, .fed oaIy 
ci~ of the' StZ,!QJlS i. rulliciently plai"1 ~lIt iron-ring., or piece. of b/ali ; W,JM. c­
_ u ycry 'lioaillftl wbnhtnk IMffnl ncr «iI. v. lib. 'S' '" .a. 

for 
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for one hundred men pe .. tliem twelte ~ce, for a ht os twelvt 
peace, ~~. which ·it feems were deli'l'ered to the qlcriff, and by him 
anCwered to the king in Inoney.or kind, as it wa agreed. 

But thofe farm rents, that were refetTed out of the cities, boroughs. 
fraochifes, &e. becaufe the had not provilions in kind were an­
fwered in money accordirlg to their refetvations. 

In the time of Henry I. this anfwerillg of farms "y provi(jons cea~. 
and the tenants paid their money according to the Jetter of their re­
ferntioDS; the king was weary of receiving, and the farmers weary 
of payiogtheir rents in vic9:uals and provifions, but money frill was in 
ufe as the common infuum;nt of commerce and valuation. 

In the troublefome time of king Step/un we are told by ROl" 
H,tlcae"jub anno 1149. Om1lIS potmus tam tpiftopi, 9.11a11l eomiw & 
Jllro1lCs fuam faeiebant m",etam, which occaflOned a great confufion 
.nd corruption in ,noney and cOQllmerce (q): Henry II. coming to 
me crown reformed this ufwl'ation and abufe, nOtlam fecit moneta,n, 
f'I~ /01. aeeryta erat & reapta in regno (r ); and thus it hath hitherto 

[ 
] obtained, only fome particular corporatiQns ecclefiaflical, as 

2.00 bitbops and abbots had fpecial privileges granted to them to 
_ve mint& (f). fome one {tamp, I'ome two, fome more, which yet 
were rent to them from the king's e~chequer, and their officers fwom 
to the king to deal faithfully in their offices. 

Yet after this king's time, efpecially in the beginning of king John's 
time, thero was a great unecertainty and diforder both in the weight 
and allay of.coin; for CiauJ. 1 Johann, m. 24. Seiatis quod reeipimru­
Iff ma1l1D1l Petl'i de Ely, &e. trecmtas li"ras numerD, '1u~ pOlzdlroiJallt 
fuingentas libras 47 s. 8d. and in the fame roll, m. 25. reeipimJls de 
Thefauro per manus Petri de Ely, 1725/. & Ils . 6d. nut"',.,, 'I"" 
IO"derabant 1556/. 17 s. tI. which holds DO proportion with the 
former. 

H",,., III. had a trouhlefome reign, and malefa6:ors abounded, ef­
flCially in relation to the clipping of money; in his thirty-fec:ond 
year he made new money. and ordained ", quis e/enarilU, niJi legitimi 

jlnrds the litter end of Sttlh""J nip. Cot' 
ImoDg the Irciclca of pnce betw_ S,.. 
"w. and H_ry thi. WI. ooe, that tbe 6lvQ' 
coin fhould be ODe Ind the r.me throup. 
out the kiogdom. I';J.,. 315. MM.I'4TU. 
,. '39· 

(IJ See I chlrter or kiDg -I"" alIowiAc 
thia privilese to H.krt arcbbifhopof c:a. 
,,,. .. ,,,,,.~ Ltr·1 ••• ,,· ISS' 

p~1IIIerU 
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,,,Mr;. ~ ~irc.laris forme uteretxT, dipt m!,ney not to be received 

but perforated, and divers 'offenders were hanged. Mal. Paris fob ax.u 

12'8. (I) but we' have not the jun fiandard or weight of his money. 
In the time of Edward 1. we know wh~t the weight and allay of 

bis current 'money was, namely the allay was Sterfin:, twenty lIUl­
~iogs made a pound weight troy, and twenty pence an ounce, [0 that 
the pound of Sterling filvcr made two huudred forty Ster/in! pence. 

There were other bafe monies in his time, as namely, thole that 

were decried by the Arti,"I; <.k monet&, and Pollords and C'fICtlrdi; 
wh~t the value of the latter was I know not, but it appears by Cln:!. 
:28 E. 1. m.. 6. qu,d pro qu J.i.bet libra plll1ardorum una marca Sterlin­
gorumfolvitur.ad Scaccarium: they were both decried in the 28 E. I. 
(II) Yide Dy. 81. This .rate of Sterling continued during (orne tin 

of Edward II. 
I have not feen any indenture of the mint between the 

time of Edward U. and the 46 Edward III. (:r) and then hy [20 I J 
the indenture of the mint C/tw.j. 46 E. 3. m. 18. a pound of goW 
made forty-five nobles, each noble fix iliillings and eight pence, and 
wa.s to conufi of twenty-three carets, three grains and an half of nne 
gold, the refi allay; the coinage to be four 111illings for each pound 
for the' mafier of the mint, and t~elve.pence for the king; the pound 
valued at fifeeen pounds, and the merchant upon the re.turn to have 
out of the nwer fourteen pounds fifteen Ihillings. 

A pound of iilver was to make three hundred pence, and fo in that 
proportion groats, half-pence, and farchin'gs, which was to be of the 
allay diI viti Ejierling, viz. eleven ounces two-penny w~ight of fine 
filver, and eighteen penny weight of allay; eiglu pence to be allowed 
for coinage. 

The next Indenture I find is 3 H. 4. p. 2. m. 9. dorf. wh rehy 
farther alteration was made. 

The pound of gold made the fame quantity of nobl s, and was of 
the fame allay as before, only upon every pound was allowed tlue., 

(J) ,- 747· 
(a) As .ppean by the proclamatiol), 

lC!Iol PoIIndi fsI CrdaTdi ... ' ,,.,.rPll ill 
"g_o Ang.lie. Clauf. 18 E. 1 ••• )2.. tlorf. "y which record it alfo appear., that two 
~""',tI'Uld one SterlitJl were much about 
the Came value j for the word, are Liter-"!'.,, 
". ,_"IIi .lilitlJU rep; tlDjI,j tI, <In;:;' 
;",Jln .,4in_i_r, f"ol 4f1o ~.Ilardi~ 'fId 
1M- Crd.tJi """"" .. HtiClll rtp /ff I/ao 
fLidiPIO. 

("'J But :l.mong the record, in the '1'_" 
there are fev nl indenture. 10 be: found 
within that timc, ... j lll. 
elauf. r8 E. 3' /' z. ".. 19. -11. 
p., . • 8 E. 3' ,. I •••• 7. 
Clau). z3 E . 3' p. I .... \1.4. 
Cla,,!- 15 E. 3' ... '5'.' 
C/n,,!- a9 E.) • •• ~. 4. 
ClIf,_/- lS Z . J ••• 10. d. 

ih.illinr 
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JhilliDgs and '6x pente to the mailer, and obe fuil1ing and fix pene 
to the king (or coin,age. 

The filver coin of the fame finenefs, weight and allay, as by th tr 
indenture of 46 E. 3. the coinage eight pence, whereof [even pence to 

the mafrer,. and one penny to the king upon every pound weight. 
Clauf. 1. H. 5 m. 35; doif. the' allay of gold and GIver frill the- , 

fame as before, but fome other variance ,there was. _ ' 
The pound of gold was now to make fifty nobles, the value of the 

whole pound to befixteen pounds thirteen £billings and four pence, ' 

the coinage five Ihillings. 
, The pound of Mver was to make Um~e hundred and fixty 

[Z02] pence, the coinage was nine pence to the mafier. and three­

pence to the king; fo that now tbe pound of filver made thirty l11il­

lings Sterling, which began' in Rot. Pari. 13 H. 4. n. '28. by ordi-
.. nee of pania ent. ... ' 

C/auj. 9 H. 5. m. 2. dorf. the fame weight and allay of gold, vi%. 
every pound of gold to make fifty nobles, the coinage to the king 
three Ibillings and fix pence, to the maner eighteen pence. 

The like as to filver in all points as by the indenture of 1 H. 5. only 

the mafter to have nine pence, the king three pence for coinage. 
ClauJ. 1 H. 6. m. 13 (5 J 5. The indenture- agrees in all things 

.ith that of 9 H. 5. ' 

Clauf. 4 E. 4. m. 20. TIle .king by proclamation inhanfeth the vaJ. 
JUt of coin, fo that the nO,ble of gold, which before was fix 1hillings 
and eight pence, is now raifed to eight fuillings and fout ~nt:e, tJm.'C 
groats make a £billililg, and fo do twelve pence, and twent~ fuillings 
make a pound. . 

And afterwards he made n~w coins according to the ftandard of 
gold aforefaid, viz . .the noble of gold eight 1hiUings and f<>ur pence; 
and the pound of fuver raifed to thirty.feven fuillings and fix pence. 

-and now I £ball follow John Stow~ in his Survey of LQndMr, p. 47. 
H.7. raired the rate of Sterlillg [liver coil1 to forty pence the ounce. 
18 H. 8. the pound of filver coin was raifed to forty fuilHng's. 

35 H. 8. the coin of gold was raiCed to forty fuillings the ounce. 
the coin of fiher to four {billings the ounce, and coins of bafe mone.y 

, of allay below Sterling were coined, viz. {billings, fix-pences, four. 
pences, two-p~nces. pennies: thefe were decried in 5 E. ' 6. and the 
AiI1in& reduced to nine.pence. and after to fix peace (yJ. 

r,) ~""a. 




