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3 Oll?/J. 5 E. 6. Silver St~rling coin inhanfed to five lhillings the 
ounce, and fo proportiona~ly; and ooins of fine gold, a whole ,.. 
fovercjgn was thirty fhillings, an angel ten fhillings, and bafe ( .. 031 
m Jlf'y to pafs as befo·re. 

2 Elirz The bafe money was ('~ll d in and brought to Lh~ mint 
and reduced to Sterling and new coined, and Lhe drofs gjvcn to repair 
the highways. 

J 6 Nov~rnb. 2 Jae. By proclamation the new coins of gold and 
. filver then made, together with their impreffions, infcriptions, weight, 
and values were proclaimed; and.'23 N ovnnb. 9 Jae. ptr proda",.
tion the oin of gold are inh nfl!d, viz. thirty fuillings to thirty-three ' 
lhillings, twenty fhillings to twenty-two fhilHngs, fifteen fhilling to 
fixteen 1l1illings, ten (billings to eleven lhillings, five Glilliog to five 
fhillings and fix-pel ceo 
. Upon thefe variations thefe thingreare neverthelefs ohfervable, Firjl, 

That the old Sterling gold j tbis, tbat .one pound of Sur/ing gold con
tains twenty-three carets tbree grains and a half of fine gold, the rell: 
to make it up twenty-four caret is of allay of copper. Suondf,J, 

That the old ftandard of Stirling filver is, that every ponn wight 
pf Sterling filver conult of eleven ounces two-penny weight of fine 
filver, and eighteen penny wright f allay of cop er. Thirdl, That 
this rate of Sterling gold 'and filver hath mon plainly continued to be 
the ll:andard of Englifo gold and [Jver coin, at 100ft from the time 
of Henry HI. until this day in England without any coniiderable al
teration, faving (hat bafe money, which as ftampt in the time of 
Henry VIII. and thell reduced to a )o\\ocr valuation by Edward yr. 
and after re-eftabli{bed by Edward Vr. to its former value. FOUl'thly, 
That, as well in Eng/and as Ireland, there hath been itnbaiing of the 
fpecies of money, as appears in theft! two inftances in the time of 
IImr) VIlI. and Edvtard VI. ~hich are yet the only inftances tha 
I find of that nature in England. Fifthly, That queen Eiizabulz d -
cried by proclamation aU that bafe money, which wa~ in ufe in the 
time of her father and brother, and ever unce .that proclamation, vi". 
2 E'i~. the true old Sterling ftandard both of gold' and iilve,. hath 
been the only Itandard of the Englifo current money. SiJtthly, That 
altho the ftandard of Surfing hath with great conftancy ob- [ ] 
tained in England, yet the denomination or extrinflC or im- 204 

pofed value hath varied according to the pleafure of the king botb at 

to gold and filvcr coin, aJ appcan by wh!l"t goes before; for jn Ed-
VOL. I. N warti 
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ward I's time the ounce of Sterling fUver . was twenty penct', . the 
pound twenty {billings or two hundred and forty pence; in Edward 
Ill's time the pound of Sterling was three hundred pence; in the time 
of Henry V. and fo downward to Edward IV. three hundred and 
fixty pence, or, which is all one, thirty {billings; in the til.lle of Ed
ward IV. the pouna of :GIver was thirty-feven {billings and fixpence; 
in 35 H. 8. the pound of Sterling filver was forty {billings; in ~ E. 6. 

andJo down to this day the ounce of filver five fhillings or fixty pence, 
and· the pound of Sterling filver three pounds or feven hundred and. 
twenty pence, wqich in Edward 1's time was only two hundred and 
forty pence, which now is thrice as much as rhen it was. Seventhly, 
That I find rarely any proclamation for the fetting of the rate of. new 
coin, but only as before, when ~e denomination of what is in being 
;s inhanfed, or abated, or recfllled ; fo that the indenture of the mint 
and common reputation is that, w].>.ich mufl: try what is Eng'iJh money. 
Eightltly, That 1 never find either in the indentures of the mint or 
any l'loclamation the !lamp, impreffion, or infcription defcribed, un
IeCs in that of king James, b~ca~Ce the !lamps are agreed ' upon be
tween the king and the mafl:er of the mint, and 'delivered to h·m by 
-the king, or his warrant either of tbe great feal, privy feal, fignet. 
tIJ {ecretary of fiate. 

C HAP. XVIII; 

Conrerning the adulteration or impairing of coin, and the antimt mean" 
uJed to remedy it. 

T HE decays or impairment of coin is either in weight or al1~Yf 
. . the forQler may happen by fome ahufe of the moniers or min-

ters, or by th~ fubtilty of clippers, wa{bers and other impairers of 
coin; the latter, viz. impairment in allay, can only happen either 
by the dilhonefty of the moniera or minters, or by the counterfeiting 
of coin. . 

Antieritly:lll money 'was paid in number, '~amely fo many piece. 
made a pound, and this was the common refervation and adount oE 
all !anns, and the efl:imating of accounts, victco1'1UJ A. midi, com/orum. 
II 100/. nJlmero, or in thef~uro 100/. alllntro.. 
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But this did not anfwer all intemions, for the money that was paid 

'n, might be clirt, or otherwife rendered light, or might be counter

feit, or of bafe allay. 
For remedy thereof there was praCtifed there three methods of rec· 

tifications of payments at the exchequer, that the king might not be 
deceived, and there were fucceffively ufed in the exchequer, which we 

may read Gervaf Tilb. Lib. I./upra quibus. 
1. Solutio ad /calam, which it feems was a (Hili or mea{ure, where .. 

. y they meafured their money, as well as told it, for that is the proper 
ftgnification of /cala: but in procefs of time this was turned intO a 
mea[ure of money, which as an addition of fix-pence fOT every 
pound, to avoid the troubk of that probation, wh 'reby an hundred 
pounds numero amounted to an hundred pounds and fifty fhillings ad 
[calam ; and fo we have frequentlY., in ~he old pipe rolls of Henry II. 
R ichard I. king Johtz, &c. in the/aura 100 I. ad /calam. 

2. Solutio ad penJum, which was the anfwering of every [ 6J 
pound of money hy weight of a pound weight troy, for in 20 

thofe times the libra argenti coin did or was to anf wer a pound weight 
troy, and therefore the payer was to make it good of that weight by 
anf ering the full weigbt; thls gave the frequent title of the old pipe. 

tolls, alfo in thefauro 100/. ad pClyum. 
But ~1tho this fllutio ad /co/am or ad pen/um, efpecially both toge. 

ther, did give fome help againfi the defea: of coin in weight, as by 
clipping, wailiing, or the like, yet}t dio not help as to adulterate 

money of bafer allay than the frandard: Therefore, 
3. There was found out in the time .of Henry II. a third trial, 

namely trial by fire or combuC\ion, and if it were of the jufi al ay it 

was allowed, if below the allay the payer was to make it good; and 

hence he wa.s faid dealbare finnam; and hence grew quickly a diffe

rence between refervations and payments of fo much money "lIml,.o, 

and fo much money blanc. 

A refervation of fo much money generally was intended of fo much 
numero, as if a pqund were referved, it was in effect but tWenty (hil. 
lings in pecunits numeratis; but if it were exprefsly faid fo much money 

l1/onc, then it was anfwered in blanc money, but yet with this differ
ence, thilt if a farm were Jetten andJo mbch r nt generally referved, it 
Dlollid be intended fo much numtro, in pecuniis IIl1meralis; but if a 
tranchife or liberty were granted, and fo much rent generally ree 
krved without faying bkm( or IIrmrer., it was commonly intended 

N ~ blatt(", 
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J/a"" unldi expl"eUly faid reddendo fo much money "urner" and there-
fore ill fuch a cafe the former wa bound dealbare firmam, that is, to 

anfwer fo much as would make his payment to De fo much good in 
fine filver, or very near it at leall:, Geroaf. Tilb . Lib. n. cal. 
quid jit, .quo/dam fundos dari bianc, quo/dam numero. 

And therefore upon all the antient accounts in the pipe, made hy 
the fueriff, we iliall find (orne of his accounts of rents to run nurnertl, 
fome of them to run blalZc, viz.. firma comitatas numero, & firma 

[ ] 
comitatd1 blanc, according to the variety of their refervations 

207 or the things out of which they are referved; now what the 

proportion was, between fo much money hlane and fo much money 

numero in thofe antient times, or what this blanc money was, is worth 

the inquiring. 
1 have formerly thought that blanc money was nothing elfe bu..t 

Swli"g, and that dea/bart' jirmam ~as no more, than to reduce money 
to the true allay of Stelling; but upon confideration I think blanc 

money was t~uly fo much fine {jlver w~thout any allay, and that the 

true allay of Sterling Giver or, the antient fiandard was twe1v~ penny 

weight ooly of copper to every pound weight of Giver; ,and there

fOre he, that upon his refervation was to pay one himdreJ pounds of 

Jlan,c money, was to anfwerto the 'King upon every pound of Sur/in! 

, money one fuilling to countervail the value of the allay of copper in 

every pound wight troy of filver. 
And hence it is, that t farms of mofi corporations antit'ntly let 

with liberties, if one hundred pOUllds per annum were ref, n'ed, ufually 

do(wered one hundred and five pounds, the five pounds being to anfwer 

the allay of one of copper in the whole quandtv. 

21 H.3. in rompoto cOlmtatds orth'ton /umma totalis 102/. 13s. 7 d. 

de quo 4/. 91. 4d. bianc, qu~/ulZt e>.'ten/~ ad 4/. 13 s. 9d. /uhtrahun-

tur ad pClfoiendum corpus comitatds, fS remanet 97/. 13 s. 10d. (aJ de 

quibu$ refpond,t de projicllo in magno ratulo. 

Clauf. 19 H. 3. p. 1. m. 2. Sciatis quod pardonavimus dileflte £.5 
fili,fi nojlrte A. (omilij}tI! Pembroch centum triginta & quinque lih/as : 
blanc, 'lUte exten/oe funt ad 141 J. 1 5 s. 

13 E. 3. in compota BeUford IS Bucks, Nicholaus BaiI'elew 18/. 
41. 4d. numero pro 17/. 7 s. blanc. 

That of 19 H. 3. exaCtly anfweril twelve pence per pound: which 

am~ntil to fix pounds tif,cen {billings, and added to one hundred 

(.) Thillhould be 97" 9 I. 10 •• 
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thirty-five pounds make juft one hundred forty-one pounds fifteen 

1hillings. 

And the other efiimate is very near the fame account, bating the 

difficulty of fmall fraCtions, four pounds nine llti lings and four [ 8] 
pence, wjth the adding of twelve pence ~ r every pound to 2.0 

make it Sur/i '1g, amounts to about fllur {billings and fix pee, 

which add d to four pounds nine {hillings and four pence make four 

pounds tllirtecn {billings and ten pence; fo the alia y of teding at that 

time feerns to be twelve pence of copper to every p~und of filver. 

The fum therefore is, 1. That blanc {(nne or blanc money wa the 

elHmate of money in pure filv\:Ir without allay, and accordingly it was 

to b~ anfwered; viz. one hundred pounds blanc ras to anfwer one 

}innd,red and five pounds numero. 2. That a Jenlle or fum of mon y 

71umero was fo much Sterling money according to the lhndarcl of thofe 

times. 3. That the ftandard of· Sur/jng money,in tbofc time.:; was 

, finer than it hath been fince tbe time of .Edward I. namely Surfing 
was then eleven oun es eight penny weight finer filver, and twelve 

penny weight of allay. 4. That when ~l the excheque they burnt the 

money to make affa y of it, in cafe twenty !billings numero were re

{erved, it fufficed if it held the allay of Stelling, viz. eleven ounces, 

eight penny weight of pure filvel', ~lld twelve penny weight of allay, 

but if it were referved blanc, then tho good Sterling was brought co 

the ten, yet it went for lefs than 'Sterling by twelve penny, wt.ight in 

every pound, .lOd therefore they were to.add five poun,ds in the hun

dn:d to make it up blanc. 5. But when this probation grew trouble

fOlUe, and Sterli"g money was well dlabli{}lcd, then they, thac were 

10 pay one hundrCtl pounds blanc, pa,id one hundred and five pounds 

. Steiling, as the common efiimat of blam: man y: it feems Ihat in 

king Jflhn1s time the ftandard of SlCrlilig money was far lower and 

wor e, thilO at any time before 01' after, efpecially toward the lattet 

end of I IS rdgn 

The ben, ugh of T¥ich was antiently from the conqucn. till ! 7 J~. 

Izann. held :It the yearly rent of eighty pounds pc .. annum blanc, whi(h 

was anfwered by the fueriff in th times of Henry II. a\ld Richard 1. 
7 Johann. Ihe king grant d the borough of Pf'icn tG the (Own at 

the farm rent Qf one hundred pounds Sw-Ilng: in the pipe- [ 
roll o( 24 H. 3. homines de Wic(! reddunt comp&tulIl de 1vo/. °9] 
JPlJ1UrlJ, pro HOl. blanc, which imports thefe 1ums LO be equa , and 

afterwards 43 H. S. homines de Wico reddunt compo/urn de 801. b'a~/c, 
N 3 q1lt8 
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lJlltIf junt exten/Ie ad 84/. and in 17 E. 3: this eighty-four pounds was 

r ifed to eighty-nine pounds five lbillings numero upon the extent, 

which/trIM of eighty-nine pounds five lhillings they have ever fmce 
an(wered j whereby it appears the ll:andard of Sterling was but low 

in king John's time, for eighty pounds blanc was in his' charter ell:i. 
mated at one hundred pounds Sterling: again it was high in 403 H. 3. 
'1/;2;. after the rate of twelve penny weight of allay in a pound of fine 
filver j for there, eighty-four pounds Sterling is rated to be eighty 
pounds blanc j and in Edward ill. the ll:andard was lower, than twelv~ 
penny weight of allay, viz. above t"wenty-four penny weight of allay 
in a pound weight of fine filver; but afterwards raifed ro eighteen 

penny weight of allay towards the latter end of his reign, which hath 
)lither to continu d as the true ftandard of Sterling fliver. ' . 

Thefe curiofities, tho they be not much in ufe at this day, ret thor 
,re fit to be known fur underfiancl':ng the old rolls. 

J Hawk. P. C. 4~ ' 

C' HAP: XIX. 

Concerning the counterfeiting bf the king's coin what it is, what the 
penalty thereof anticnt/j, and what at this day. 

H' VING taken this compafs I now defcend to the ofFenfe it!elf, 

wherein I fhall confider, 1. What is the, coin or money of 
the king. 2. What a counterfeiting thereof. 3. What the punilb
ment before this fiatute. 4. What the punifhment fince this fiatute. 

1. What {ball be faiJ th~ king's money. 
The money of a foreign kingdom is not the king's Ploney within 

this aCl:, and therefore at common law the counterfeiting thereof was 
only punifhable as a cheat; and now by the ftatute of l4 Eli:;;. cap. 3. 
it is made mifprifion of treafon to count rfeit any foreign coin of gold 
or fllver, tho not made current here by 'proclamation, 

The money of a foreign kingdom made current by proclamation, 
tho it be now, as to all civil refpeCl:s, the proper money of this Icing .. 

dom, yet. as to the crime of treafon, it was llO~ dle king'li mopcy 
within tlUs act 
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And therefore a fpecialllatute was made, viz. I Mar. rllp. 6, chat 

if any perfon falfdy forge or counterfeit any fuch kind of coill of gold 

or filver as is not the pro) er coill of this realm, and i or /hall be cur

n;nt within this realm by the cbnfent of the qneen, her heirs or foe
ceffors, then {uch offt:nfe /11a]l be judged high treafon. 

This confent cannot be but under tbe great feal, viz. by proclama
tion and a writ under the great feal annexed thereunto, or fome other 
{ufficient nQtification under the great fcal; and it mult be of money of 

gold or GIver, which I take to be a denomination ex mojfJre parte, if it 
be filch a foreign coin as is, for the mon part, of gold or filver. 

But even the ~ounterfeiti It. in copper or brafs gilt, or in [ ] 
tin or alchymy, if the exemplar itfelf be of goM or filvl!r, is 211 

within tbis aCl: of 1 Mar. cap. 6. -

If tbe coin of Ire/and doth not fubllantially differ in the fignature 

or impreffion from the coin of ing/and, the counterfeiting of that 
money here in England feems to be a counterfeiting of the king's coin 
here in England ; but if the /lamp or impreffion bear no fueh ref em
bJance, as is eafily difcernable, then it is confiderable, whether it be a 
counterfeiting of the king's coin here, for Ireland is a diftinB: kingdom 
from England, tho part of the dominions of the crown of EnKland. 

Yet it feems that it is treafon ~ithiD the at\: of 25 E. 3. 1 Becaufe 

the words of the /latut~ are fo monoye, and not fpecially the money 
of England, and money coined by the king's authority in I"land . 

fa monoye, tho)t be not the current m011ey of England. 2. Becaufe 
by the exprefs words of the natute of 25 Eliz. the clipping of coin 

of tbis .realm, or any the dominions tlureof, is enaCl:ed to be treafon ; 
it is not to be fuppofed that the parliament would make the C/ippil1l 
of Irift coin treafon, unlefs the ctJuntcrjeiiing thereof were treafon ; 
and with this the rdolution of the cafe of mixt monies in ir J0lt1f 
Davys's reports agrees, viz. that the imbafed coin /lampt for Irelana 
js lawful rooney for England within tbe condition of a bond for pay

ment of money in Ireland. 
- What {hall we fay concerning the farthings at}d halfpence of cop

per newly minted in England, and proclaim~d as before to be curre~t 
money, is the counterfeiting thereof treafon. 

It i~ true, in antient proclamations fo farthing-tokens it was not 
ufual to be, that it lhould he current money, but oniy that it fuoold be 
\lfed as tokens, and the punifument of counterfeiters was either in the 

fiar-chamber, or by information or indit\:ment, and fine and iroprifon

ment in the king'. bench. 



And yet it feerns to me, that this pro tal ation make! it fiot the 
kihg's money within this aCt of :, E. 3. 1. Becauf~ it is 10 made 

only to a fpedal purpor!:", namely in r" r ipts and pa 'ments under Ex
pence, ami not otherwife. 2. Becaufe here is DO difwn£ cion or nore. 

• • [ ] objlante of the il:atute of 25 E. 3. Again , when by the l1a. 
212. tute of 25 E. 3. cap. ) 3. it is enaCted, that the mone f gold 

or filver which now runneth {hall not be impaired in weight or aHay, 
e can hardly think it ever intended that the copper money !bould be 

that money. which II10uld be intended ,",,:ithill the act made at the fame 
parliament touching treafoD; but qr • .ere tamen. 

If money be decried and varies fignally from the il:amp and i:'1pr C
. fion in the coin that is commonly allowed, this is nor money within 
this aCt. for it l1ath loil: its den()mination and legitimation by the king' 
procla'mation (aj. 

The mulley of an ufllrper b a 'ing his {tamp and effigies and jnfcrip,. 
n('n, is the Icing's money in the time of the lIcceeding ri,;htful king 
till it be recalled by proc:lamation. If, upon me evidence againfi any 
con Iterfeiter of the kmg's coin, tho it be but of a late coinage Qr im
preffion, it comes in qneil:ion wh ther the coin tha is cou :erfeited 
'Were the coin of this kingdom, it is not nece{fary to prQduc:e a pro- , 
clamation to prove its legilimation f& thefe reafons; 1. Becau(e where 
there were proclamations of coin th yare for the moil: part loi!:: if 
'We lhould be put to prove a proclamation for the coins of queen Mary, 
.queen Elizaheth, where fifould we find them? 2. Becaufe in moil: 
lings times there are varia'tions of the impreffions without any pro
damation, or fo much as a new indenture betw en the king and the 
mai!:er of the mint. 3. Bccaufe there are very fe w proclamations, 
except that befo) e· mentioned in king Jamds tim . that exprefs any 
more than the weight and allay, but the iOlpreffi n or effigies is rarely, 
jf at all, exprelfcd. and fo fuch pr,oc1amation wo 1 import lit! e to af
certain the effigies or il:amps; and for the fame reafon the indenture 
of the mint is not abfolutely neceffary. tho in fo me cafes it may be 
ufeful. 4. Becaufe efpecially in autient coins ex d,,,~urnitate tom lOr,s 
.mnia prlJumuntur rite at/a, if pro lal)lati nor indemure benecdfary, 
it thaU be prefumed in length of time, as a liceuce of appropriation, 
lhall be prefumed by long coutinualice, tho not /11ewn • . 

(_) For thi. ruron when the broad 
plecce were t;riod down, and theofficen of 
the revenue charged to take them in pay. 
_t for onc year alterl it waa lhought 

ncce/iary y a fpecial aft of parliament 6 
Ge.;. n. '''po 16. LO make the C()unterlci~ 
illg 01' them durin, that year I1UfOIl. 
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The q ftion ther fore, whether tbe coin that is counterfeited ~ 

th coil of this kingdom is a qucftion of fad, which upon evidence 
of co~ u a e, repl)tation, &c. may be found to he Englifo coiQ, 
tho no pr amati 0 of it extant. 

But it may be of fome ufe in cafe of newnefs of coin to produce the 
indentures, or the' offic rs 0 the mint, or the fiamps here ufed for ' 
the coin, anu the 'ke evidences of faCt. 

But as to fo r ign coin legirimared here, it feems neccff'ary to {hew 
the ro lamation, together with the proclamation-writ, or a r mem. 
brance thereof j and this is cxprefly requ ired by the .ll:atures of 5 ~ 
1 H Eliz.. for impairing or clipping foreign coin. 

II. I come to the ficond onfideration, what is a counterfeiting with. 
in this 1aw. 

And before I come to particulars it muil: be remembered, that the 
misfeafances concerning coin re r to two [01 ts of perfons ; 1'11, tG 

fuch as are authorized either by their office, or by charter, or by cuf. 
tom to coin money; monetarii, moneyers, mintel s j or ficondly, thefe 
who do couDterfeit, or t:ike upon them the ftamping of coin wit .out 
{ueh authority, counterfeiters, clippers, walhers, &c. 

Touching the former of thefe 3 H. 7.10. (b) Si ipje, qui facit 
monctam in Anglia autJloritate re id infra turrirn London vel alibi i" 
Anglia vel Calicia, il/amfacit minus in pondere p~r dimidium ordinati
oni. antiqui ponderls, f.5e. vel falfo metallo, ejl proditio, & tamen ip}i. 
qui iHam rnonetam utterant ligeis domitli ngis iifra Aogliam non filii 
proditor s nee proditio, Jed miJprijio. 

But it is not every miflak ill weight or aIJay. that chargeth the 
m~neyers with fo high a crime as treafon, for the mafier is chargeable 
by his iuaentl)res to a fine and rlinCom for fome mlfiake of thIS na. 
ture; but it muft be a wilful grofs proditorious doing it, for the in
diClment runs proditotic, a~d 0 it mull: be proved, for it is difficult for 
the beft artift to make every pi ce of the precife weight. 

Touching others that either counterfeit or imbafe the [ ] 
• ~ . 2. 14 ' 
COlD. • 

. Fill. There muft be an acrual counterfeiting, for a compaffing, 
confpiracy or attempt to counterfeit i not treafon within this .il:atute 
withq,ut-iP_aCtual counterfeiting 

BU't if (TIany confpire to counterfeit, or counCeI or abet it, 'and one 
of them doth the faa: upon that counfd ing or confpiracy, it is treafon 

0) pl. 3. 
in 
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in aU, an.cl they may be an indiaed for counterfeiting generally withill 
tbia futute, for in fuch cafe in treafon all are principals. 

How far a receiver is a principal, 'lIitiebimus infra Co. PIa. Cor. 138. 
Dpr 296. 

If A. counterfeit, and by agreement before that counterfeiting B. is 
to take off and vent the counterfeit money, B. is an aider and abet
ter to fuch counterfeiting, and cOl1fequently a principaLtraitor within 
this law; but if B. knowing that A. hath counterfeited money, put 
off this falfe money for him afler the faCt, wjthout any fuch agree
ment precedent to thecocnterfeiting, he feems to be all one with a 
receiver of him, becaufe he maintains him. 

If A. counterfeit money, and B. knowing the money to be coun-
terCeit vent the fame for his own benefit, B. is neither guilty of trea
fon nor mifprifion of treafon, but it is only a cheat and mifdemeanor 
jn him puni'hahle by fine and impMonment. 

Btlt jf B. know that A. counterfeited it, and doth neither receive, 
maintain, or abet him, but conceals his knowledge, this is mifprifion 
of treafon; and with this difference the book of 3 H. 7. above-cited 
is to be underfiood, and fo it was ruled upon debate at the feffions at 

• tWgate Car. 2. ex libro Bridgman ( c). 
A. f~'{hions {lamps for th(! countorfeiting of money, but he is dif. 

cover d and apprehend d before' he hath aCtually counterfeited it; this 
is no trcafpij within this fiatute (d j, for tho he hath counterfeited the 
fiamps, yet he hath not cOlanterfeited the money of England. 

( J 
A. counterfeits tbe king's money, but never vents it; this 

Z I 5 is a counterfeiting, ~nd treafon within this fi;;ttute, and fo it 
it hath been ruled ·Co. P. C. p. 16. . 

A. coun erfcits the coin of this kingdom or any foreign coin of £J. 
ver or gold of any foreign kingdom (e), and this counterfeiting is in 
another metal, as till, lead, alchymy, copper gilt or filvered over, yet 
the former is treafon within the fiatute of 25 E. 3. and the latter with
in the fiatute of 1 Mar. If there be a lawful coin of this kingdom, 
and A. doth counterfeit it in a conGderabl meafure, but yet with fome 
fmall variation in the infcriplioD, effigies, or arms, to the intent tbere~ 
by to evade the fiatute, yet thia is a counterfeiting of the king's mo-

~) AIIf. J6 Cllr . 1.: in the cafe of Ricj. 
Mti ()Ij~.r. Ktl. 33. 

(tl) t Rich. 3' ,. but it la treafon by the 
ftatuw of 8 (g' 9 W. 3· ,#/. "S· and 7 .4JJn. 
'III, a,s. 

' .... , 
(t) This mufi be fuppo(ed to be foreip 

cQin current within tlfe •• alm r for to coun
lel~elt olher COin i. only mllpl'lflOJ1 by 1. 
E"7J. frout I"m J"I'''' 

Dey, 
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ney, and that intent doth unqueftionably appear, if he vent it as true.: 
vide Jupra de privfltD jigltettD. ~ 6 Joe. (j). 
. The dipping, walhing, or impairing, &c. of foreign coin made cur
rent by proclamation mofi certainly was not treafon by the fiutute of 
25 E. 3. but was made trearon. de 110VD by the fiatute of 5 ($ 18 Eli!/:. 

But whether the clipping, wathing .. or jmpairing the proper coin 
of this realm for lucre or gain were treafons within this fia ute of 25 

E. 3. or not, is a quefiion that deferves confiderarion, which, tho it 
be now fettled by thofe ftatl)tes to be treafon, yet it is of moment to be . 
known; if it were and continues treafon by the aCt of 25 E. 3. then 
the judgment is only to e drawn and hanged; if it be a new made 
treafon, then by my lord Coke's opinion the judgement mUlt be to be 
hanged, beheaded, and quartered, as in treafon for compaffing the 
king's death. Co. P. C. p .. 17. I 

I will therefore give the hifiory . f this buunefs of walhing, clipping, 
&c. ab origine from tbe time of tbe fiatute of 25 E. 3. for the hiflory 
of former times at common law will be given in the next {eCtion. 

It appears by the record of M. 31 E. 3. coram r gc rot. 18,55. 

Bucks, cited by Co. P. C. p. 17. within fix years aft!!r the ftatute of 
25 E. 3. that for counterfeiting and refeCtion of the king's [ 6] 
coin the abbot if Muffenden was.adjudged to be drawn and 21 

hanged, but' not quartered. 
By the fiatute of 3 H. 5. cap. 6. clipping, wafuing, and filing of 

the money of the land is declared to be trc fon, and the offenders to be 
traitors, and lhaU incllr the pain of treafon; this was made to fettle 
the doubt, and not purely as a new law. 

The petition, \lpon which this act was made, is more full than the 
act, as it is printed, Rot. Pari. 3 H. 5. part 2. n. 40. " Item pryont 
I' les commons, qe come devant ces heures grand doubt & awcrefiee 
'f ad efie, Ie que Je Ie tonfure, -Ioture, 6lingc, & autre fauxifme de 
.' vofire monoy duiffent eitre aojugge treaion ou nient, a came qe null 
,I mention eot efi fait en Ie declaration des articles de treafon faits en 
" Ie parlement de voftre trefnoble befaicllan de fon raigne 25 Plefe 
" a vofire royal m j ftee de ordeiner, declarer, I & determiner en cefi 
U pre{ent parlement par authority dice1, qe ceux, qe tondent, 10i nt, 

" filent, ou afcun autre fauxifme facent de vofire mony, foit:nt ad. 
f' jugges tray tors, & encurgent Ie pain de trcafon, fi bien come ccUlt 
If lie apportent faux money en Engleterre fachant la cfire faux, & qe 

(f) /l~I'!fo"'. ~a!cl , Itt/. Re/. 50. 
,~ cet\ 



" cell declaration Ii bieft foy extendc al tiel. tl;m(ure, loture, & (aux

" ifme fairs avant ces heures come a faire en temps avener. Ro. 
U Quant a Ie 10tore, tonfure & fi1eignc foit il declare pur treafon." 

Nota, A retrofpeCl: defired, which was not ufual, unlefs the law had 

held it rreafon before. 

By the flatute of 4 H. 7. cap. 1 B. cotinterf~itiIig or forging of fo

reign coin current here is enaCted t<> be treafon, w~ich before was 

Deither felony nor treafon. 

By the flatute of 1 E. 6. enp. 12. it is enaCted, .that there be ~o· 
other treafon nor petty treafon, but what was ordained by the flature 

of 25 E. 3. or by that atl:; and after certain new tfeaCons enaaed there 

;. a ,rO'lJijo. that this aCt extends not to repeal any aCt of parliament 

concem'ng the counterfeiting, forging, clipping, wafbing 01: filing any 
coin of lhis realm, or any coin of other realms 'made current here, or 

the bringing into the r aim any c~ntel'feit cqin. 

[ ] 
Thi provifo W:lS abfolutely nccelfary in rdation to the trea

ll7 (on in counterfeiting foreign coin contrary to the fiatute: of 

.. H. 7. cup. 18. becaufe a new treafon, bot whether nece{fary in yela

tioll to c1ipping.or impairing the coin of England declared to be trea

Con by the fiatute of 3 H. 5. may be doubtful upon what llcrein after 

follows, but certainly was very fit and convenient to avoiu the quefiion. 

By the .t1atute of 1 Afar. cop. 1. it is enaCte'd, that no offenfe being 

by aCt of parliament or fiatllte made trcafon, petit treaCon, or mif
prifion 'of treafon, by words, writing, or cyphering, deeds, or other. 

wife howfoever, £hall be adjudged to be high treafon, perit trcafon, or 

mifprifion of treafoD, but 'on y fuch as be declared and txprelfed to be , 
treafon, petit treafon, or mifprifion of (reafon in or hy Ole aCt of par-

liament of the twenty-fifth ye- r at king Edward III. conc rning trea. 

ion, nor any pains, penalt' or fOl fciture to mfue upon any offender 

ill trearon, petit treafon, or m (priflOn of treafon, than fuch as are or

dained by chat fiutute; and all offenfes made fel0ny or p, :.emunirt uoce 
1 H. 8. not being felony or WIthin the fiatures or pra>11Iunire before, 

and all articles, & c. c n erning th fame are repeale . 

And yet it appears by the atute of 1 & 2 h. & M. ca,. 11. that 
then, notwithfiam iog the fiarutl; of 1 'lWar. cap. 1. they (lid take the 

impairing as well a~ fO I g!llg or counrerh.ilir.g the king's (oin to re

.un treafon; t;)f, by that flatute of 1 f.5 2 P. & M. ~;;. 11. that 
makes tbe import:.Ilion of foreign counter eit coin t~ be hig [rcaron. 

if is prpvided, that any tha.t iliall be ecculed of the offenfes cQnm.ineci 
.ill 
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in the fame {btute, or any other offenCe conceroil,lg the impairinr. 
counterfeiting or forging of any coin current within this kin.,.dorn, 
ihall be indiCted, arraigned, tried, conviCted and ~ttaint by fuch like 
evidence, and in fuel). manner an:] form as hath been ufed in Eng/lint! 
at any time before the firll: year of the reign of king Edward VI. 

So that it feems they took impairing of :my coin curtent to be a 
treafon in force, but on the other fide it m:ly be faid, fo they took,alfo 
the forging of any foreign coin current to be treafon, when as yet 

, the fraMe of 4. H, 7. concC(rning forging of foreign coin made cur

rent fiood repealed by 1 E. 6. but it is plaia that no fuch [118] 
confequence could b ' made, for by the !\:atute of 1 Mar. 
JdJ. 2. cap. 6. forging of foreign coin made current here is enac9:ed 
to be treafon; fo that as to the point of foreign coin made eu rrent 

here, tho the natute of 4 H. 7. cap. 1 B. Il:odld repealed, yet 1 Mar. 
cap. 6. flood in force at the tillje 'bf the making of the Il:atute of 

1 & 2 P. &. M cap. 11. 

Then enfues the natute of 5 Eliz. cap. It. which reciting in ex
prefs words, that the Il:atute of 3 H. 5. concerning c1ippitlg, &c. is 
repealed by 1 Mar. cap, }. and the mifchief that happens thereby, 
naCts, " That if, after the firfi day of May next, clipping, wa/hing. 

" rounding, or filing for wicke~ lucre or gain'-6 fake any of the 
" proper monietl or coins of this realm or' the dominions thereof, or 
" the monies or coins of any other realm allowed and {ufFered to b 
" current within this realm, or the dominions thereof, or that here
., after at any time {ball be lawful m'onies or coins of ,this realm .or 

" of the dominions thereof, or of any other realm, and by proclama .. 
" tion allowed and fuffered to be current here by the queen, her 
" beirs or fucce{fors, {hall be taken, deemed, and adjudged by virtue 
" of this aCl: to be treafon, and the offenders, their counfellots, con
" fenters and aiders {hall from aJld after the firfl day of May be 
" deemed trailors, and fufFer pain of death and forfeit their gooda, 
c: and forfeit all their land during their lives only. 

" " That all .. that by charter have lan~$ or goods of traitors witbin 
U their liberties, ihall have thefe: a provifo that this act make no 
" corruption of blood .or 10fs of dower," 

An~ the att of 18 Eliz. ca,. 1. <kc1aring that the falfifying, im
pair,ing, dimini~ing, fcaling, or lightning of money was not within 
the ad: of Ii Eiiz. which ought to be taken Il:riCUy according to ,ue 
words thereof? and the like oifenfes not by any equity to receive the 

lit.e 
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like punilbmeuts or pains, enaCls thofe ofFenfes to be treafon almod 
;" ,otidm; verbis with that of 5 Eliz. with the like provifo; and note 
this c1aufe in both fratutes, and the offended being lawfully thereof 
cl1lvin or attainled according to the due order and (ourfe of the laws of 
,/Us realm flall Juffer the pains of death. 

[ ] Thefe aCts do, in efFea, declare, that this was not treafon 
21 9 within the fiatute of 25 E. 3. and that the fratute of 1 Mar. 

~p. 1. repealed that declaration that was made 1n 3. H. 5. and gives 
the reafon, becaufe the law being penal ought to be taken and ex
pounded frrialyaccording to the words, and the like offenCes not by 
any equity to receive the like punilbmellt, and therefore li?;htning or 
fcaling were not within the aa of 5 Eliz. and neither within the a6l: 
of 25 E. 3. againfr counferfeiting the coin • 
. And yet it is obfervable, that thofe very judges, which were pre .. 

rent at the making of the fiatute oft! 5 Eliz. yet UpOIl a folemn conG
deration iu H7;'ight's cafe, T. 6 Eliz . Dyer 230. did agree, that the 
judgment in treafon pro tonJur& monet~ A nglite is no other but to be 
drawn and h4nged, and accordingly judgment was given in that cafe j 
and upon Cearch of the precedents at Newgatc I find, that altho [orne 
judgments in cafe of clipping of money are to be drawn, hanged, be
"taded and quarteT'cd; yet the greater number both of former and 
latter times have been only to be d,-awn and hanged (g) according to 
the judgment in 6 Eliz. 

And therefore my lord Cuke, Pl. Cor. p. 17. tho he agree, that the 
judgment for counterfeiting the coin of England is only to be hanged 
and drawn, as it was before the fiatute of 25 E. 3. feems nevenhe]efs 
to be millaken, when in the fame page be faith, that if any be at
tainted (or tiiluioi{hing the king's money upon the fiatutel made in 
the time of queen Mary or Queeq Elizaktlz, becauCe it is high trea- , 
fOIl newly made, the oir. nder {hall have judgment .. in the cafe of 
high treafon, viz. to be drawn, hanged, beheaded, difmembred, quar
tered, ~t. for the greater number and better precedents run only to 
bebawn and banged; and fo it was lately ruled upon great confi~ ~ 
deration in a cafe in the king's bench (h), tho perchance it is not 

error, whether the one judgment or other be given. 
Upon the whole matt1:r therefore it feems to me, 1. That altho it 

.-: ~ t 

( J ibould De admitted, that clipping of the coin ~f England con-
22.0 . ___ .1 r .thll....-di . ~I 

. bnuetl tr~lllon notwl nan ng the fratute of 1 .11'.101'. tha.t yet 

{.f} ¥.-zu·,cafe, er.. c.,. 383' • I 'MI .• S .. ,r-. tie&,.· &34-
( ) .The cale of 8'[1&w aacl Nmu., 
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Jt IS, at this day, treafon qlere1y by the fiatute of 5 Efiz. a~d there
fore every indietment, at this day, for clipping or impairing~ &c. muft 
purfue the words of the fututes of 5 & 18 Eliz.. and cooclude contra 
formam.ftatuti ; and this, not only in the cafe of clippinl!: of foreign 
coin, which certainly was no treafon 'after 1 Mar. and before 5 Eliz. 
but aIfo in relation to the coin of England; and the reafon is, t. Be .. 
caufe this fiatute hath added a qualification to thefe treafons of clip
ping or lightning, viz.. it mufi be for lucre's Jake, which mufi be ex
prersly laid in the indiCiment, but need not have been fo bid, by the 

fiatute of 3 H . 5, for tho, perchance, it was intended, yet it was not 
exprdfed in that fiatute, neither needed it then to have been in the 
indiCtment. 2. Becau[e in expre[s words the fiatutes of 5 & 1 S 

Eliz. fay, that it /hall be treafon by virtue of this .tlatute, which is 
not a bare recital as in the beginning of the fiatute, that the fiatute of 

3 H. 5. was repealed; but it is alw an expreCs enaCting clauCe, which 
is in efFeet exclufive af any other laV'( to make it treaCon, but this of 
5 or J 8 Eliz. for thefe words are in both the fiatutes. ' 3. Becaufe 
it extremely alters the confequences of a judgment in trearon, for here 
Was no 10rs of dower, no lo[s of land but during life, no corruption of 
blood, fo that there fiatutes did perfe6Uy intend a total new efiablilh .. 
ment and qualification of this trei-fou. 

2. That altho this be a new law, yet inafmuch as neither at com
mon law, nor after the fiatute of 25 E. 3. the treaCons or ofFenfes 
concerning money had any greater judgm,ent than fuch as is given in 
cafe of petit treafon, namely for the man to he drawn and hanged~ 
the woman to be burnt, no higher or other judgment is to be given 
upon the fiatutes of the 1)th or 18th Eliz. and hence it is, that in the 
futute of 25 E. 3. tho it rank counterfeiting money among high trea~ 
fons, yet it alters not the judgment that was at common law; nay thu 
it be mofi cert in, that the fiatute of 25 E. 3. as to Come points of 
bringing in foreign money be introduetive of a new law, yet inar. 
much as it concerns money, wherein the higbefi judgment at the 

~ e of 25 E. 3 was only that of petit treafon, it doth not [ 
i~hance the judgment higher; and accordingly it was re- 2:2.1] 

{olved upon great advice and confideration of precedents Cllr, 2. 
Ballco Regis in the cafe (iJ for clipping Englij/J coin. 

3. "l1ial pon any trial of counterfeiting, clipping, walhing. &,_ 
the coin of England or foreign coin made current, there is no neceBitJ 

(i) Tbia I }ake (" be tbe Corccilcd eafe of 8,I/roN m4 N"",.", a y",. aS4-
either 



either upon the uia! or the indiCtment of two witnelres. required. io 
other caiu by the fiaWle8 of 1 E. 6. cap. I!. and 5 J!. 6. cap. 11. 

For as tf) the counterfeiting of money. or fo m~ch as wa.s treafOD 
for impairing money, by 1 & 2 P. & M. cap. 11. it is exprehly pl:O~ 
vidcd, that no oeher evidence {hall be requifite either upon the in
diCtment or tnal than was b'.'fore the fi:atute of I E.' 6. and as to 
clipping and wa(]ljng, the very fllltutP.S of 5 and 18 Eliz. In expref.c; 
term, require only a convi6tioll and attainder accorditlg to the ord. r 
tl1td cour;fe of the law; jand therefore though the fiatute of 5 E, 6. cap' 
11. enaa, that two witneff'es or lawful accufers '{hall be required 
tljlon proceeding for any treafon, that now be or here feeT {hall be, 
yet that aa is thus far derogated by thofe two aCts, that require only 
an indlam nt, a convitl:jon and attainder according to the order and 
courfe of the law generally; for tho ie be held, that the fiatute 
of 1 & 2 P. & M cap. 10. that enacts, that all trials of tn'afon 

. {hall be according to the courfe of the common law, doth not take 
away the neceffityof two witneff'es upon tbe indi6hnent, becaufe 
that is a diftind: thing from the trial. 14. EIi;r;. lord Lumley's cafe, 
Dy. 99. Co. P. C. p. 2&, yet the words ( convitlion and attaindc/"(zlter 

tke order and courfe of the law) mentioned in tbe natlltes of 5 f5 18 
Eliz, include the indiClment as well as the trial, and therefore even 
without the aid of the ftatute of 1 & 2 P. & M. cap. 11. refi9res 
the whole proceeding according to the order of thl! common law ill 
cafe of clipping or wafhin~, as the flatute ,of L & 2.· Ph. £5 Mar. 
doth in exprefs words ill cafe of counterfeiting. 

And note, upon the ftatutes of 5 & 18 Eliz. tho Iri/h coin be not 
curren't in England, when of a bafer allav, y t it is the king'" 

[17.2.] coin, and clipping. or wafhing in England the coin of Ireland 

;. treaCon y thofe aCts, for the words ate '''e CII;" of this realm, II" 
• .",inions thereof, which extends to Ire/ll"d. 

4. The p?urtl: thing obfervable upon thefe fiatutes is, that the aa 
of I Mar, cap 1. reducing aU treafons to the ftandard of 25 E. 3 .. 
doth not only repeal creafons, that were newly cnaCted de nOVD, bi:, ' 
{ueh aas concerning treafon as. were only declarative, as this Q( 

. s H. 5. among others. 

IV. Thefou' lk thing that I propouruled ld confider. is the hiftory 
elf the puniilimen of counterfeiters, is c. of coin before ~ 1 afhte of 
p.. E. s. and how it hath flood {inee. ' 

In iliii kingdom and indeed in aU the kingdollU the COWlterfeiting of 
" .. the 
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tlle king's money hath been in all ages erimen 'tE.fm majcjlatis (It), tll.o 
in rna ny oNIle old books (/) it comes under the general title of crl
mmfaJi • 

. But the pUll1lh rnent in it~ kind~and degree hath among us very much 
varied hoth in re (toon to the m01tetal"ii or moneyer~, that were intruf.l:e4 
witb the making of coin, and others, that took upon . them to coun- • 
tl!rfeit the king's coin: aqlong,tlie laws of king Athe!Jian, t. 19. fet 
do 'In by Brompton, p. 84S. Una moneta jit in toto rcgni imperio, t!J 

. nul/us monettt extra portum,ji 11l0flitarius reus flier it, amputeter ci manus. 
i!i ponatur .fupra m~net~ fabriram, accord Hoveden /ub anna 1127. 
& M. Paris Jub anllO 1125 (m). 

In the time of Henry 1. it is written by Simon DUllelnw!fis, p. 214 ~ • 

Monetar f; totius Ang)ire~ principales deprelm!fi adulterinos, ftilicet non 
pur.f)s eo\' argento, feciJJe dmarios,jtdJu regis tjimulWintonre eongregati . 
omncs ung, die amputatis de"xtris e'virantur; Et ibidem p. 
231. Qui falfos denarios feeeril, OCU/OS et inferiores partes [223] 
corporis perdet; and Knighton, p. 23'77. H. L , fiatuit, ut furer 
juJPmdertntur, j alj;rii oeulos & genitalia amitterent, & ut dena,.ii & 

. oboli effint rotundi (n). 
Knighton, p. 2463. " Ecfwardus primus tenuit parliamentum, apud 

" London, fecit ~:Qtari monetam ,.egni, qure illo tempore fuit viliter 
" retonfa & abbreviata, unde populus regni graviter cckquerebatur, 
" & rex vt)ritatem inql1irens, & compcriens trecentos & plures de 
" illo delicto & felonia publicc convictos, quorum quidam fuerunt 
" fufpenfl; quidam difiracti & fufpenfl fecuudum delicti quantitatem 
" et qualitatem, & orciina'lit, quod deinde Sterlingu.s & quadrans 
" d iuee 5 dfent rotundi:" fo that clipping ~as then held treafon, 
orat leaG: felony. 

Alier the f.l:atute of.25 E. 3. the punilhment hath been confl:antly 
to he drawn and hanged. becaufe that was the proper judgmelll of it, 
before &be making of the fl:atute. 

f~ , " ) By the old R •• 4. law, ~;'III"''''Ot 
•• "", lIrgt.lIt1oJ Iltill/teralfJlrir. /lIver;t, tOll
flMH;';t, rllJtrit , t orrllpttil, .,,·tia'Uerit, ""u/" 
t,,'<HI f';'cipum Jig,uta", m •• etam, prtttltr 
"tI"Juri/lllm, reproba""ril, h •• ,fti . , in infulam 
J'p.Jt.~4"'. b.mi/i.r alit in mtta!l_ da",· 
• ".tI"" ap.J.n (~"Ctm lollt'nth,; ~nd what
ever degree he wI. of, 'i~' b ... t1 ftft~ 'lJilltli
'~t.r I fee ",I .. PallJi j<nltlltia, ,w.pt .. , 
Lib. V tit. 1~' ~. n. anti LiJ. V ~i'. :loS. 
\ . J. Afrerward. by a law of C •• j!avli1l" 
C"iU.tl. PIe ... .., .1tiI Mgpft.tir tTl",,,, -r-tll• t , ¥ f lli!',.,.. filiJ".", ~/lIr 

o 

pDttrit rtp.riri. {lmllJllarua Ixujlumibuf filII •• 
<ll'ttar, Lib. IX. Coa. tit 24. 1.:&, &e alfo 
Wilkin's LeI" Anglo. Sax. p. 59. ;111101;'. 

(I) Bral'io1l, Lib, III. ti, -C.TD1/II, tap. 3' 
~. I . G/anvil. Lib. XIV. rap. 7,F/,t. Lib. I. 
cap. :&1 • 

(m) Ltgtr Ethtljl.ni, I. 11' 'R'Ilk. Ltg. 
AIIII .. Stu,. p. 59. See- a/fo tges Edg"";, 
I. 8. Conjfil1ltiontJ Etb./rtdi. in jint. L'ltr 
e".li, f. S. 

(,,) Wi/h Ltg. Htih I.,. 30" 111* 11/111. 

1 1Q8.,. 3<'8./"; linn. illS, 
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And altho the courCe bath been in treafons concerning the king's 
perfon not to allow the privilege of clergy, yet before 25 E. 3. C4P' 

.... pro clcro it had been thought and praCtifed in anrient time to allow 
the privilege of dergy upon an indiCtment for counterfeiting 

money (o). 
But after that natute clergy ~as not allowable in cafe of counter. 

feiting money, 19 H. 6. 47 b. Stamf Pia. Cor. I J 4 b. yet whereas in 
cafes of treafon regularly he thar fiands mute thall be thereby con· 
viCle<1 15 E. 1-. 33 a. <swnf. Pia. Cor. 150 a. becaufe not within the 
ilatute of WcJlmin. 1. cap. 12. (p) yet we have fome hifiorical in
fiances, that upon indiCl:ment ef counterf\!iling coin the prifoner 
flanding mute was put to pain fo rt & dure. X/zighton tempore R. 2. 

fub anno 1389. betore Belknap, Skipwith, and others apud 
[224] Lincoln /eptem fa1farii malleta' convilli, qui jimul tfalli fuc

runt & fufpenJi, & quid am flJicari~ de Wintringham obmutrJcmJ 4d
judicatus eli ad pa!nom 11Iutorum; but at this day the law is taken
otherwife, and that !landing mute amounts to a conviCl:ion of the 
c:nmc. 

And in iliort at this day in all cafes of treafon for counterfeiting the 
-r.oin of this kingdom, or of any the dominions thereof, or of foreign 
coin made current by proclamatio~, or for wailiing, clipping, fcaling, 
impairing, or diminifiung the fame. tho mon of thefe are made trea
fon by new aCl:s of parliament, as 1 ,iWor. cap. 6. 5 Eli'Z. cap. 11. 

IS Eli'Z. cap. 1. yet the jlJdgment is only for a man to be drawn and 
banged, for a woman to be burned, ,and fo (as I faid) it ,was fo. 
lemnly refolved. 

And the r afon i$, becaufe tho mon of thefe be new treafoos made 
by act of parllament, yet they are all in their matter concenung mo
ney. wherein the judgment at common law was, as ill cafe of petit 
treafon; and that judgment was not altered by 25 E. 3. ill cafe of 
counterfeiting, which is the highefl: offenfe concerning money, and 
therefore is not to be exceeded by the intent of thofe fiatutes, which 
broughtldrer offenCes concerning money, as clipping, into the f: 

(_) lor c ergy was etiently denied 
onl)' in Cueh lreaCons, a& wereimmedialely 
19awa tI", king" perfon, and thcretore 
C,_ P. c. ,. I 6. dergy wu allowed in the 
care of cQunterfeiting the great feal. See 
.J(o the cafe of BI'rd..,(P. 18. E.~. B. R. .. ". :&,. R.x. arMth'/on) who was admitted 
to·hit dCl'JY CJII being conviaecl of felony 
IIIIl lccIiuoD in ~lIlUCrfcitiuc tiu: grcit 

Ceal; but ill Thorp.'s cafe, ('1'. SJ Ii. 3-
R.t. :&3. Rex.) who Wal convi8ed of fedi. 
lion in Jevying war, it was adjudged, iliac 
he could not be admitted to hi, cle~lY: 
"orala a;"'tr}ilt; but th~ •• '_I" 13' 
taw away clergy' n a1l caCes of ucafoa : 
",id. anita ;1/ ",IIS, . 185 f5I 116. . 

(J) ~ Co. In). '1j' • 

tank 
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rank of offenfe with counterfeiting, for they are all offenCes in july; 
materia, and fo iliall h~ve a parity of judgment. 

See the Stat. n. Geo. 3' ch. lO. concerning nODding mute and ref Wing to pleld. 
• 4 Blackf. Com. ch. vi. page 89. 

C HAP. XX. 

Concerning treajon in bringi~ in falfe money. 

T HE next point of treafon is, if any man bring in falCe money 

into thi s realm counterfeit to the money of England, as the 

money called Lujhborough, or other like to the faid money of Eng

land, knowing the money to be falCe, to merchandize .or make pay
ment in deceit of our lord the king and of his people. 

Touching this point of treafon thefe things are obfervable. 

I. That the money in this cafe muil: be imported from a foreign 
nation, (or here, it is not the counterfeiting, that is the ' tre~fon, but 

the importing: and yet it feems by the general words of the {btute 
of 35 H 8. cap. 2. the counterfeiting it[elf, tho out oflbe kingdom, 
rna be tried' in the king's cench-, or before fpecial commifiioners, as 
well a~ any other trea[ou. 

But at com mOil law the counterfeiting beyond the fea feems not to 
have be n fuch a treafon as could be tried'here, as treafon in adhering 

to the king's enemies might have been, and, therefore the importing 
was made treafon by this aB:. 

Altho Irekmd be within the fiatute of 35 H 8. cap. 2. fOT'trial of 
treafon in compafiing the king's death or levying of war, as is before 

bferved, and t erefore as to Ihtlt purpo[c out of the realm of England. 

yet it hath been reid upon the obfcure book of 3 H. 7. 10. that an 
importation of counterfeit coin from thence into England is not trea

{on here within that fiatute, principally becaufe the counterfeiting 
i felf is puniilinblc by the fratute of 25 E. 3. which is of force in 
l~e/and. Co. P. C. p. 13. And tlle like reafon holds for the [ 6] 
Jjle of M an. Before this nat ute there was fome difficulty ~2 
what • . ~ erjme ihould be. 

n the time ~f king Edward Y. there were three great inconve
niences touching coin imported from foreign parts, fometimes theY 
imported truejcoin of England, but {ueh as was clipped. fometimet 

o 2 " they 
! 
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they imported counterfeit coin like to the coin of England, but of a 
bafe aLlay; and mo{\: times they imported foreign coin, w'hich yet 
paff"c:d between Inerchants, and filled the kingdom with bad mpney to 
the detJ:iment of trade and thl' ki ng's coinage. . 

And to remedy thefe inconveniencl's were thore three ordinances 
m de, c lied Statutttm de monetb magnum , de moneta p.arvum, & Ani. 

culi de mcnettS; by which, fearches were ordained of all coin im· 
ported, tbat jf any dipt money or any foreign money, other than of 
Entland, Irelpnd, or Scotland, were taken, it fhould be pierced and 
rcdelivered to the owner, if if were falfe it fhould be detained, and the 
bodies of fuch as had falIe or clipt money to be attached (a), and if 
fllfpicious, detained till he-produce his warrant; that money be received 
by weight; and by the fecond, v iz. Statutum de mO~lCtd parvum, that 
jf any merchant hrought in c1ipt or counterfei t money, for the firfi of
fenfl! he /boul~ 10fe the money, for tfie fecond he ili ould 19fe his money 
and goods, a'nd for the third de corporibus fuis & de omnibus bonis (5 ca- .. 

taLiis fuis nobis totaliter incurratur; that if they were not merchants, 
they filOuJd pierce the dipt and counterfeit money and fend it to .the 
exchange, otmerwi[e in whore hands foever fuch money /bould be 
found, it {bould be forfeited to dle king: and by articuli de moneta 

the feveraJ faulty coins, foreign and t'>thers, that had obtained ill the 
kingdom by common \.lfe are defcrioed and decri d. 

By the fiatllte of 9 E. 3. cap. 2. Item, " That no falfe mot;leyor 
,t counterfeit Sterling be br ught' into this rcalm or elfew,ht:re within 
" our power upon forfeiture of fuch money." 
[ ] By an aCt or rather an advice, Rot. Par!. 17 E. a. n. 15. 

'1.27 qe nul'foit fi hardy de porter fauffe (5 lIlalveis 11Ionoie en 
roialme fur pey" de foifeiture de vie & m.eml;re. 

Rot. Pari. 20 E. 3. n. 15. A cot1lplaint of importation , of falfe 
money, efpecially the falfe money called Lujhtburnes, praying de punzr 

ceux, que /om trovez culpablez d'lappqrt, 014 de Ie reJeeit de eux fochant 

Ie f~u!'iJlIu:, par judg"ltnt comefaux monyers. 
Ro'. Quant a crjl point de ceux , 'I.e apportent fa fau:c many deills Ie 

rca/me, t,1 'I.e Ie ufint PCI' voy de mel'Chander ent fachaiant, Ie roy voet~ 
{uils tient judg,'1lent de vie (5 de membre, come faux monyers, jolonc les 

"YS & cuj/f;mes de rea/me; but, this was never drawn up ~to .i.l\ aCt : 
yet Rot Pari. 21 E. 3 n. 19. t~e commons defire the penalty may 

(,) See an ordinilnce to this purpore in the reign of king 11b' Wi/A. Ltg. Anglo-
I, •. p~ 3&9., ., 

fiand 
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flaml according as was ordained in the Iaft parliament, and that it 
extend as well to the time paA: as to come, (5 qe nl/l chartres df par- . 

donfoient grant de ditfauxime & treaJon : tbey were anfwered, that the: 
juftices iliould bi: affigned to enquire of the time pall and to come 
after this aa, and to do. right, and that pardons be not granted ry 
legemunt. 

By which it appear, that it was never fetded to be trearOD till 
20 E. 3. and even from that time there was but a faint proct:~Jing 
upon that offenCe. 

But this {brute of 25 E. 3. was that~ which made the final fettle
ment in this point. 

But this makes only the apporters themfelves, their aiders, abet .. 
Drs, and afiifiants, trailors, not thofe, tbat receive it at the fecond 

band j and this Llands with reafon and is confonant to the fratute of 
moneta before cited, which rellde}ed the merchants offenfe puniiliable 
at the third time wirh deafh, but fubjeaed others only ro lofs of the 
money, if 1I0t pierced amI carried to the exchange. 

II. That it be counterfefr after the fimilitude of the money of 
England, otherwifc it is not treafon; the bringing in of money coun
terfeit after the fimilitudt! of foreign coin made current here by pro
clamation is not treafon withirf this act; but by the fratute of ) & 
2 Ph. & Mar. cap . 11. it is enaCted, " That if any perfon after , 

" Jan. 20 next {hall bring from the parts beyond the fea [ 8] 
" into this realm or into Clny of the dominions of thc fame 22 

" any falCe and counterfeit coin of money being current within this 
" realm as aforefaid, viz. by the fuff, ranee and confent of the king 
U and queen,) (which extends to the fu cc1fors) knowing the fame coin 
" or money to be falCe and counterfeit, to the intent to uttcr or 
" make payment of the fame, within this realm, or any of the do
" minions of the fame, by merchandizing or otherwife. that every 
" fuch offender, tb ir couu.fellors, procurers, aiders, and abetters 
,4' thall be deemed traitors, and forfeit as in cafe of high treafo~." 

And by the fratute of 14 Eliz. cap. ~. forging of fOIeign coin not 
. current by proclamation, as well wi~hout the realm as within, is 
made mifprifon of trearon; but that aCt exten~s only to the counter
feiti ,wJ1ether within the realm or without, .but not to the bare 

importing ile infiance that is here 'given is of Lujhboroughs, 
wl.lich were ' bafe .counterfeit coin ' aft~r the funilitude of E1Iglifo 

c!:lm • • 
I .' .0 :3 • Other 
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Other monies both before and after thi lbtute there were, {o .e 

counterfeit, fome clipt, fome of bafer metal, fo~e foreign, w hj h 

had their feveral courfes and periods in this rralm: Po/lardJ und 
CrokardJ, that obtained fome time in ErJward I. but were after 

decried by proclamation 24 E. I. vide Dy. 81. Other feveral bare 

coins in the fame king's time memioned in · the ordinance of Articuli 
de monet&, black money, which had been formerly current here, re

called by the {btute of 9 E. 3. de moneta, cap. 4. Sl!fkins, Dodkins, 
and GaIly h~lf-pence recalled by the !latute of 11 H. 4. cap. 5. 3 H. 
5. cap. J. Stotcn money recalled by the !latute of :3 H. 5. cap . 1. 

Blanke! recalled by the !latute of 2 H. 6. cap. 9. and feveral penal

ties, fome general, fome of felony applied to them; but thefe were 

for the mo!l part out of this O:attite, and obtained here by connivance, 

till rt'called. 

Ill. The next qualification of th{s offenfe is, that the bringer it1, 
muLl know it. 

IV. The next qualification is, that he mu!l bring it to mer
chandize or make payment thereof in deceit of the king and his 
people. . 

[ ) 
Counterfeiting of thc king's coin without uttering of it is 

~29 treafon; clippillg, wafhing, U&c. by the fiatutes of 5 and 18 

Eliz. is treafon, . but it muO: be for gain or profit, and here the im-
orting is not treafon, unlefs it be to merchandize' or utter it. 

. And hereupon my lord Clfke (a) concludes, that he muO: merchan
dize therewith, or make payment thereof; it is a favourable expo
fition, but the fiatute is not, that if he import and merchandize, 
but pur merchandizer & payment faire, if it were to that intent, the 
ftatute makes it treafon. 

And by the !latute of 1 & 2 Ph. & Mar. cap. 11. touching 
importation of coin counterfeit of foreign money, it mu!l be to the 
intent to utter and make payment of the fame; and tho the beft 
tria of an intention is by the aCt intended when it is done, yet the 
intent in this cafe may be tried and found by circumO:ances of faa.; 
by words, letters, and a thoufand evid es pdides the bare doing of 
fhefact 

As in cafe of thofe many ach. thar prohibit lading of i'Vool,c:gold; 
filver, &r. with an intent to tranfport the fame, "W ereby fome are 

made felony, tJI,. the intent fuall be tried lD th e cafes (bein~ 

(II) c,. P. C.p. 18; 
joined 
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joined with an aCt) 1>.y circumfl:ances, that evidence the intent of th~t 
aCtion, for tho bare inten tions cannot receive any trial, yet intenti
ons joined with an overt-a6t, as here, importation, may be tried and, ' 
difcovercd by circumftances • . 

So that it feems the very importing of counterfeit motley pur mer

chandizer, &c. to the intent to merchandize or make payment there,,: 
with, tho no {ueh merchandize or payment be actual y made. il; 
treafon by this futute, if the party importing know it to be fnch, and 

~. that as well his intent as his knowledge lies in averment and proof. 
And thus far concerning treafons relating to money. 

C H A .P. XXI. 

ConCtYIJillg high Malon in killing the chancellor, &c. 

I COME nlOrtly to treat of the lafl: kind of high treafol1 dedared 
by this aCt. 

S; home tutljl chancellor, Ireafurer, ou juJlice nofire fiignmr I, roy del 

rm baJlck otl del autre, juflia in rj;e, ou d.: affrfis, & touts (mire jrYJicls 
oJlignes de oyer & terminer, f/lcant en /01lr place fifont 10111' td/iu. 

J. This fiatute extends only to the aCtual killing of fome of thefe 
OffiCt:TS, and therefore a cOlfpiriqg to kill· noy of thcfe without aCl:.tlal 
killi,ng of any of them is not trea(on ; bnt if many eonfpire to do the 
act, and one of the confpi rators aCtually do it, this feems to be treafOIl 
in them all, that are abettors or counfellors to do the act ) as is be£' Te 

inftanced in levying of war, and lherefore there is a particular act 
made 3 H. 7. cap. 14. that makes tbe confpiring the death of a privy 
counfellor fo be fdony (a). 

If a man only fl: rike or wound one of there officers, tho in the exe
cution o~ his oaice, this is a great mifpl'ifion, for which in (orne f;af2s 

• (tV But this act extend s only to fuch of- ca!ion of Roher' Harlty, Efq; (afterw~rds 
fenden. as are the k.ing's fworn . l1ants, earl of OXford) being Ilabbed by 1J1:bfltj 
wbore names are enlered in the c eque- Gujfcard, who wao then under ex mmallun 
roll of the king" houfehold. and who is before ncommiuce of pr ivy council, it wn 
under '''~ Ilate<&f a lord; and according to cnacted." That whoever Ihould Ilnl awfully 
lord C,ke's opinion the confpiracy mult be " altern pt to kill, or IhQuJd unl~wfully af. 
plotted to be done: ·ithin the king's 110uf- "fault, ihike or wound a privy couDftllor 
hold.:C •• P. C. 1' • .' by this Ila(ute the of!' .. in the execution of Itis office, 1h311 ["lfer 
fender was Dot d prived of the benefit of "death as a fclon without benefit of c1er
~c c!Cfl:Y i JY , ..-111-, ;QP. 16. on Oe- "gy." 

o 4 the 
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the offender ihalllofe his hand (b), as was once do!'\e in the cafe of 
my lord chief jufiice RichardJon litting as juflice of oyer ~nd terminer, . . 
but it is. not treafon within this aa. 
[ ] II. This fiatute 'extends to no other officers but thofe above. 

23 L named, and therefore not to the lord freward, confiable, mar. 

ihal, admiral, or lord of parliamont, tho in the exercife of their offices; 
it may·be murder, but not treafon. Co. P. C. P 18. 

A jufiice of pcaC$. tho there be in the end of his commiffion of .the 
peace, me non ad diverfa Jefonias, male/alia audicnd' & tcrminand', 
j not a jufiice of oyer and term iller 'within this a6l:, for the juflices 
of oyer and terminer are intended Cuch, as have tneir commiGion ad 

audimd' & tmninand', &c. as the principal defignation of their office; 
and thus it is in divers fiatutes ' a1[0, that Cpeak generally of jufiices of 
oyer and terminer ( c). 

But a ju flice of peace may be aY.o a j uflice of ol'er and tcrmine~ .by 

another commiffion, as many tirnc~ they are, and then they are within 
this flatute, when they are fitting by "irtue of that commiffion. 

The lord keeper, when there is a lord chancellor al[o, as there may 
be both at the fame time, [eems not to be within this law;. but if there 
he no lord chancellor, then the lord keeper is within this aCt, f.or by 
the fiatute of 5 Eliz. cap. 18. their office is declared to be the fame to 
all intents and purpofes, as if the lord keeper were lord chancellor . 
. But the commifIioneJ s of the cuflody of the feal (d) or for the 

treafury are not lord chanc.ellor or lord trearurer within this aCt, and 
therefore at fuch times as the treaflifY hath been in commifIion thofe 
commiffioners hav.e not the [arne powe.r as the lord treMurer, as in 
cafes of writs of enor by tbe flature of 31 E. 3. cap. 12. (I') in the 
exchequer before the lord chancellor and treafurer, and fo for the 
fi tring of the prices of wines by the flaMe of 7 E. 6 (f) neither do 
they fit as lord treafurer in the excheql1er-cha~ber, as judges of equity. 
[ ] It extends not to the c1~ancel1(lr and under trea[urer of the 

Z,3 2 
exchequer, nor to the chancell r of the county palatine of 

Lancajler, nor to the lord privy feal, for thefe are fpecial officers and 
of a lower rank, than the lord chancellor or treafurer. 

Ill. The tllird qualification of this treafon is, that it mu'f1 be tjleantr 
en lour plaw, jt/ant lour offices; wherever the ,real is open, whether .. -. 

(b) 3 c. I_ft. 14e. . (t) Seeillfo 81 Ell::. cap. ~. 
(c) 9 Co.! 18; b. Cr •• EJi1l.l. 87.697. (1) Thi, power i.~·ven .bY 37. H. B. '"I'. 
(a) But It !liould feelD, that now they :1.3, which natute was eVlvc:d by the 5 ~ 

Ire within tbe .,a, /inc~ by ) W. &! M JtO: ~ Ed. 6:CfJP' 17. but t 'fre i$ Ilolhiug of it 
t. tllp. :11. thelT offi~e IS declared to b tte ID lhe 7 E. 6. 
Came, and they to have the f.me j uri(dic- , . 
tioo and priVllrgea, II klrd chancellor. L 

in 
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I the court of chancery or in the chancellor's houre., the cbanceUOl' 
,or keeper there fear ng writs is Jeants en fin place, fefant Jon '[//ice. 

And the fame law feems to be. if he be h(.-aring of caufes ju 

his cham her, for tho antiently the bearing of caufes upon Englifo 
bills was rare, 'yet ufe hath fufficiently obtained to give it the fiyle 
ofjifant Jon olfice. ' 

QUtfJre, touching the lord treafurer's difpatching buGners in his 
haufe, whether this be Jeant in Jon place, but fitting in the cOUlt 
of exchequer, 01' exchequer-chamber, or in the fiar-chambar, whop 
it flood, had been Jeant in Jon place, & c. ' 

The place for the jufiices of the feveral courts' are the courts 
themfelves, where 1h y,ufually or by adjournment fit for the difpatch 
of the 'bufinefs of di'eir courts. 

And fo much fuall fuffice for this treafon alfo. 
• I . 

, Hawk. P. C •• p. 4 Black. Com. c. vi. p. 8~ 

CHAP. XXII. [ ~33 ] 

Concerning principals-and accdfaries in treaJon. 

BEFORE I leave the difcourfe concerning high treafon it is ne. 
cefi'ary to confider, whether or how all are principals in high. 

treafon. • • 

In cafes of felony there are two forts of principals, viz.. prinliipals 
in the £lrft degree, that do the fill, be it in murder or any other fe. 
lony, and principals iy the fecond degree, that are prefent aiding and 
abetting the felony. 

And regularly in felony there are two forts of accefi'aries, 1. ,Ac
cefi'aries before the faCt, which are not prefent, but yet counfelling, 
commanding, or abetting the felony, but in manfiaughter no fuch 
-acceffaries can be before: and 2. Accefi'aries after, fuch as knowing 
e felony to be done by fuch a man do yet receive or maintain him, 
unlefs it be a wife receiving ~er hufband (aJ i of this hereafter in its 
due place. . 

Now in 1reafon th'us far it is agreed of all hands, 1. That there are 
no accdfaries " parte ante, but .~ll fueh as counfel, confpire, aid, or 
abet the cOmr. itting of any treafon, whether grcfent Qr abfent, are 

(tI) Yidtjlll'lI/ t.47 
aU 
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all principals. 2. It is Iikewife agreed of all hands, t1Jan in all treafolls, 

except mat which coocems. counterfeiting the great or privy feal, or 

moner. whofoever knowingly receives, maintains, or comforts a 
traitor, is a principal in high treafon . . Co. P. C. J 6. 138. and fo it 
is thete cited to be rdolved in the cafe of dllington, who received Gar

.tt~ that was one of the confpirators in the powder treafon: that 

which hath occaUoned the doubt bath been the refolution in Conyer's.. 
care, Dy. 2Y6. who was inditl:ed, that proditoriE rlujta/Jet, crh. 
FairfaJi:, Idem iP.fi{~ll • diverfas pccias monette ad jimilitudinem monetet: . 

[ ] 
Anglia:: vocat lhiHings de fa/fa metallofabricol1e ; upon this 

234 he and ochers were difcharged, becau[e it was mifprifion of 

treafon only, and not trearon; but this opinion is contradiCted by 
my lord Coke, Pia. Cor. p. 138. and yet it is faid by the fame author. 

Pafllur 9 Jae. 12 Rep. 81. the r cciver of a counterfeiter of the feal 

Cl" money is no traitor. II . 

\Ve wlll fee therefore in. what cafes an aCt ex jJOji falio will be. 
trcaf()n in relation 10 the aid of him, that committeth this or any 
other treafon. . 

A Ilian is imprifoned for treafoll, the gaoler voluntarily fnffers him 
to efcape. this is treafon in the gaoler. Stallif'. Pl. Co. 32. 

If a perfon be arreiled for trea 11, he that refcues him is guilty 
oftreafon. 

And fo if a man be imprifoncd for treafon, and another prifoner 
Clt any other perfon breakG the prifon, and lets out the parly impri_ 
fODed for tfeafon, thi is [rea(on in the party that breaks tne prifon. 
1 H. 6. 5. Sla1l1j. PI. Cor. 32. nay, if a {hanger breaks the prifoll 

and lets out one there imprifoned for treafoll; this is held treafon, 
mo he that breaks the priCon knew not that any there was impri
fooed for trcafon; fo r folved hy tl"n judges, P. 16. Car. C,'oke 583. 

&1ifltd's cafe j but my lord Coke holds that he muil be knowing it. Co. 

Mllg. Cart. Jf/pcr flatulul1l de frangtntihl4s prifonam (h). 
Rot. Pari. 2 H. Q. 11. 18. ill fell dula. Morti"!er was committed 

to the Tower c..f London for fufpicion of treafon; and 23 Feh. 2 H· 
6. was indiCted, quM pcr covinam,' cOllf(Zderationem & a/Jcnful1l Wit
ielmi King, &c. pro diverjis dmariorum Jutl~mis eidem WilJielmo 

King per pn.efatu1Jl Johannem Mortimer promiJIis, id m JQl),annes 
tu,."im pr~dili' fa!f5 & p"oditof'it fregit.. the indiCtlIl$nt was removed 
into parliament, and John Mortimer likewife broug~ into the par-

0) ~ Cit I.JI. 590. 

liamentJ 

/ 
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liament: the commons dcfircd tbe duke of Glauuflcr (then commie.. 
tioned to bold the parliament) th':lt the india:ment might be affirmed, 
and that John Mortimer de pra-di8is proditionwus, & feloniis convi,,~ 
catllr: thereupon the duke and lords at the requeft of the amm ons 
affirm the indietment by ael: of parliament, & quOd pra--
di8us Johannes Mortimer de proditio11ibuj & felon;is pra-di8is [235] 
convincatllr, & quod trahatul' per medium civitatis, & JuPCY furcas de 
Tyburqe JuJpendatur, & ad terram projiciatur, & caput ejus amputctur, 
'& interiorll fua comburantur, & c()rpus ejus in quatuar parte divldatur. 

f!I caput cjus ponatur Juper portam pontis London, & e. & quOd bona 
& catalla, terras & ten(menta fua, tam in dominico, quAm in rcvetjione, 

\ 

domino regi foris/aeiat. 
So that it feems, tho the (latute of 25 E. 3. fpeaks not of thefe 

offenfes, yet they are in a manner incidents and virtually included 
within the original offenfe, and thet'Hore thefe cafes of voluntary per
miffion to eCcape, refene, breach of prifon, trannate the original of
fenfe upon rum, that commits it by 'the common law; and thefe ' 
would be treafons as well in the cafe of counterfeiting of coin, as 
other treafons. 

But herein thefe things are obfervable, 1. This judgment in Mor
time,"s cafe is not at, all now in f<1rce, nor binding, for the fiamte of 
1 Marifl: repeals not only enacterl treafons, but declared treafol1s, that 
were not , within 25 E. 3. and 2. That therefore at this day, if one 
be committed for fufpicion of treafon, ano another break goal to let 
him out, yet unlefs rhe party imprifoned were really a traitor, this 
is no , treafon at this day. 3. But if he were really a traitor, then 
breaking of the prifon to enlarge him is treafon, and a treafon of a 
greater guilt, than a knowing receiver, and then it is treafoD by vir- , 
rue of the common law, for It is a kind of incident; the like ' of a 
receiver of a trairor, or a goaler that fufFers him voluntal ily to efcape, 
thofe are inci nt treafons by the common law, and virtually inclu
ded in the !latllte of.25 E. 3. as well as a receiver of a traitor know. 
in'gly. 

'The differences 'therefore {cern to be th~fe, which !tate and recon
cile the whole matter • .. 

Firjl ~s fot; new treafons. If an ael: of parliament enaet a new 
, treafon, and tbat"the offender, his counfellors, abetters, and aiders 

thereunto thaU {-:lffer as traitors, this doth not make receivers or com· 
forters after the fael: guilty of treafon, for expreJjium facit ceffare taci

turn ; 
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[ 6] tum; -{uch a claufe we {hall find in the flaMe 23 Eliz. cap. 

23 Z. for a new felony (cj, 5 Eliz. &Op. 1. in a uft of a prtem·. 

ai". (Ii). 
If an o~n(e be made trca(on in the offender, his procurers, coon

fellors t abetters, confenters, (without the word thereunto) yet it {eems 
to' me for the fame reafon it doth not make the knowing receivers 
traitors, lInlefs the words receivers or com/ortfrs be aUo inferted: for 
the: former words import all offenfe preceding or (;()I'ltomitant co the aCt 
()f treafon, but the latter words rectivers and comforters are after the 
offenfe, aoo fo of another nature: and this difference appears exprefsly 
by the natute of 13 Eliz. cap. z. where abetters, procltrers, and coun

feilors are made guilty of high treafon ; hut receivers and comfM'ters (e) 
after the faC\: are only wirhin the ftatute of pra>lIIunire; the like in 27 

ElIZ. cap. 2. where the coming of a priefi, &c. is treafon, but his 
receiver, aider, or comforter is [liony .. fo 5 & 6 E. 6. cap. 11. and 1 
Eliz. Lap. 5. the oJIcnders, their counfeilors, abetters and procurers, and 

aiJ .md every their aiders and comforters knowing the jam, extend to 

lru>wi~g receivers. 
Tht: word (aid) is of fomewhat a more donbtful extent, yet w~ 

Ihall find in thofe fiatutes and fome others the word aid to be applied 
c6 an aiding after the oJfenfL, and not in it or to it; but it feems to me, 
that when it is joined only with thofe that import a confent to the of
feufe, (as procurers, counJel1ors, alders, abetters, or counJellors, (Dn

jmtlrs and aiders) as in the fiatute of 5 Eliz. cap. 11. for c1ippilJg, 
j 8 Eliz cop. 1. for impairing 1 Mar. Jeff. 2. cap. 6. for counterfeit. 
ing fonign coin, it mufi be confirued of thofe that are aiders in the 

flenfe, and Dot bare receivers of tbe perfon • 
.l~ut in aU new treafoDs, thofe that refcue him from prifon, or fuf. 

fer him oluntarily to efcape being lawf.ullY committed to his cufiody, 
tho theft are not exprefs)y contained in that new aC\: of treafon, yet 
they , are traitors by a neceifary coofiructioo of law lJPon the aC\: 

r ) itfelf; but if the act, be general, maki.pg a. man a traitor for 
237 fuch an aC\: without mentioning in what degree his aiden, 

or abetters, comforters, or receivers !hall be, it feems probable, that 
the receiver, kno iog it, is thereby virtually made alfo a traitor; 

. . 
(l) The words of ~.hi, Ibtutc are, II ilkrs, /ors, IIid,rs, ":iTif/::n/., tmd co",forl,rs. 

l"OJrtr' , lind abe/Uri. (t) The wonis in lhlS prace of the lb. 
'(d) lhe word. of lhi, fiatute are more lUle ale, aitirTl, elllrtjQrlrrl, or 1tIIiintllj •• 

cluenlivc, 'IIi/!:. d,,/(ys, proeMTtrr, founJtI. trl. 

this, 
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this, I fay, feems probable, but mofi: certainly procurers, confeAteny 

and a ider,s to the faa are thereby traitors~ th~ noc fpecially fo 
enaeted; this is agreed in Conyer's cafe, Dy. 296. Cu. P. C. 16 &I 
l38. 

Secondly, As touching tre:1fons wirhin the aCt of 25 E. 3. 
The procuring, counfeJling, confenting, or abetting f\Jch treafon~ 

tho not fpecially e}Opreffed in that fl:atute, is treafon within thatftat~Jte. 
Co. P. C. cap. 64. p. 138. and fo is the reCeiving of a traitor, or -a. 

'goaler's V'Olunta.y penni~ting him to efcaj>~ if he were in truth ~ 

traitor. 
In cafe of tbe knowipgly receiving of a perf on guilty of COUI1-

erfeiting of coin, or of'tlle great feal, there is diverfity of OpiFlio~ 
M. 12 & 13 Eliz. Dy. 296. and my lord Coke himfelf in his 1'2 ' R-tj_ 
p. 8 1. 9 Jac. fays, that it is not treafon, and yet PIa. Cor. cap. -Si<. 

p. 138. he holds it treafon, tho tp_ latter opmion is the more pro
bable, the former is more merciful. 

But in all other treafol1s againll; the king within the flatute of 2!i 
E. 3. the -receiver of a trai tor knowingly makes the recei ver a trai·ror; 
this was Abington's cafe for receiving Garret guilty of the p()wder 
treafon, Co. P. C. p. 1311. 

Only this difference is to be Qbf'erved, he, that being committed 
for treafon breaks prifon, may be indicted for breaking of prifon be~ 
fore he be convict of the prillcipal offenfe, for which he was com
mitted, but not of.treafon, but it will be ~mly felony by the ilature 
de fr'angentibus priforta71l, for this {btute de fra1tgentibus jlrifonam 
makes it not treafon; and if it did, yet the fl:atute of 25 E. 3. make$' 
it no treafon, becaufe not within the fame fl:atute, and confeq,uently 
1 Mar. cap. 1. exempts it from being treafon; but he, that refcueth 
a perfon imprifoned for treafon, or fuffers him voluntarily to efcap.e. 
lhalL not be arraigned for'that offenfe, till the principal offender be 
convict of that offenfe: for if he be acquitted of the principal offenfe, 
the gaoler, that fuffered the efcape, and he that made the ( S] 
ref cue {hall bedifcha~ed; and the like in felony. Coke Mag. 23 
Car.foper flat. defrangentilmsprifo am, p. 592. and the reafon, is be
caufe tho refcu'ing a perfon charged ~'I1ith treafon, or fufFer~ng him 
wil~ully. td 'ef~ape be -r grea~mifdemeano~, yet it is not treafoo, un
lefs in truth and -reaTuy he were a traitor, for a man may be 
arrefled or impritoned under a charge of treafon, an4 yet be DO 

traitor. 
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And tho the receiver of a traitor, knowjng it, be a: principal traitor, 

and {hall not be faid an acce£[ary, yet thus much he partakes of an 
accdrary, 1. That,his indi6hncnt mull: be fpedal of the receipt, and 
not generally, that he did the tbing, which may be otherwife in 
cafe Qf one, that is a procurer, coun[elJor; or confenter; thus it walt 
qone in Conyer's cafe, Dy. 296. 2. That if he be indiCted by a fe
veral indiCtment, he iliall not be tried till th~ principal be convi6kd 
(f), upon tbe reafon of the goaler and refcuer before given, for the 
principal may be acquitted, and then he is difcharged of the crime. 
of receipt of him. 3. If he be indiCted fpecially of the receipt in 
the fame indiCtment with the principal offender, as he may be, yet 
the jury muG: firG: be charged to inquire of the principal ofFende}·. 
amI if they find him guilty, then to inquire of the receipt, and if the 
vrincipal be not guilty, then to acquit both; and accordingly it was 
ruled in Arden's cafe (g). c . 

For tho, in law, they be both principals in treafon, and poffibly 
prctcefs of utlary may go againll: h.im, that receives, at the fame time 
as againG: him, that did the faCt j and tho the principal appear, pr<Jo. 
cefs may go on againG: the other (otherwife in the cafe of an ac
celfary in felony, Stamf. PIa. Cor. 47.) yet in truth he is thus far an 
accelfary, that he cannot be guilty, if the pri cipal be innocent. 

How far Mortimer's cafe agrees vyith law at this day, videbimus 
infra, & vide Jupra. 

That, which will not make an accelfary to felony after the faCt. r 239] will not make a ilian principal in treafon; therefore fending 
of a letter for his deliverance, or fpeaking a good word for him, CSc. 
will not be treafon. Stamf, PI. Cor. 'U. h. how far charitable re
lief will do it, vide i'!lra Jupcr Jlatutum 13 Eliz. cap. 1. 

fo!\cr U3' 341• 347. I. Hawk. P.C.ch. xvii'~'39.&ch. xx.§ ... FoA.341 . 

(J) See pofi'll Book II. c~p. ~8. And 
tllcrefore the conviaion of lady Alitt Lijlt. 
I I.e. II. wu contrary hoLh to law and 
,.rOD, for thlr Hick. the princip'a1 (for 
IlarbOlUiD& wbclU !he wu cOllYICted of 

trcafon 1 was DOt at that time cODvlCkd_ 
nor indeed wu there any proof that file 
at that time knew he hid been ia the 'Co, 
bellion, St4t. r.,. Y.I. IV. p. 105-

(,) 1 ""'. a. 154-.1' 1°9_ 

CHAP. 
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CHAP. XXIII. 

CtJflceY11ing forfeitures "J treafon 

HA VING gone thro the feveral treafons declared by this fiatute 
I {hall now proceed to what foHows iit this fi:atute, which is. 

1. Touching forfeitures of high treafon. 2. Touching declaring <if 
. treafon by parliament, and under this head {hall confider thofe e

veral declarations and new enaaed treafons fince the fratute of 2:;
E. 3. and how they apd at this aay. 

The forfeitures for trea(on are either goods or land •• 
As to goods: the king's prerogative as to goods forfeit for tTeafon 

is the fame as to forfeitures for felony, 001 there feems to be fome 
difference in relation to grants the~of. 22 4/J. 49. The king grant. 
to the mafier of St. Leonard's Omnia bona & calalfa tmentiam /rlOrli 

fugitivorum, & felondm qualittrcunque dalllnatorum. A tenant f d e 
mafier~ was convia and attaint for killing of the king's meffenger, 
which at that ' time was held high treafoll; it was rul d, that the 
mafier {hall not ~ve the goods of this perfon by force of this gene
ral grant. 

As to lands this fiatute of 25 E. 3. goes farther, Et foit a tntendfl1, 
qe lefs caJis Juifnofnus doit ejlre adjutge trcafon, fje fe extend a l1o.flr~ 
Jiignmr Ie roy & fa royal majejly, & de ti81 manners de treafons Ie for
feiture diS tfihetes apperlmont a nojb-e feizneur Ie roy, ci bim de terra 

t5 tenements tenus des autres, come de lui me/me. 
I /hall here MCamine, 1. Of what lands the king {hall have 

the efchete upon attainder of tre;;r[on and 2. In , what manner [~40] 
or degree he {hall have thofe dehe es. 3. Where a fubjed: in point 
of privilege or franchife {hall have thefe royal efchetes. 

I. As to the firll: of thefe, what lands are forfeit to rhe kjng by 
attainder of treafo my lord Coke, Pl. Cor. p. 19. gives a full ac-

.~unt of them, whic 1 I £hall repeat with fome additional. obfern.
t:on~ : 1. At common law the lands entailed were forfeited for treafon, 
beca~e' was a fee- f.p1e conditional; btlt by the ftatute W. 2. de 
Jonis ccndlll lJ tbus 'ture of l.al?ds entailed, even in cafe of 
treafon, was tak n away. aud the general words of this natute of 2~ 
E. 3. doth not repeal the ftatute of Wtjlm. 2. 



. A40 
But fome later tbtuta bave given to the king the forfeitur for. 

treaftm of lands entailed: the {btute of 21 R. 2. caft. 3 d:d gi e the 
foefciture of lands entailed to th king for the (rca ons ther il men. 
riooed i but that fiatute with the whole parliament of .21 R. ·2. 

repealed by the fiatu e of 1 H. 4. cap. 3 • 

.By the {btute of 26 H. B cap. 13. in fim lands entailed ar for
.... by attainder of treafon, viz . " All fUC3 lands, tenementS, an 

hereditaments, which an fuch o!fender Iha11 have of any efta 
.. of inheritance in ufe or poffeffion, by any right, title, or mean , 
.. within any of the king's dominions at the time of a y fu It tre.a
., fOil committed, or' at any time after, faving to aU perfon , other 
u than the offender , their heirs and fuccdfors, and fuch perfon as 
., claim to any of their ufes, all fuch right title, interefi, poff'ef-
• 6()n, &c. as they might have had if this at\: had not been 

" made." 
And hy thefiatu te of 33 H. 8. cap. 20. ( a)" That if any perron 

" be attaint of high treafon by the courfe of the common law ruch. 
., attainder thall be of as good force, as if it had been by parliament ~ 
.. and the king his heirs and fucceffors ihall have as much benefit 
., by furo attainder, as well of ufes, rights. entries, conditions, as 
.. petrdIions, reverfions, remainde~ and all other things, .and !ball 

" be deemed in the aaual and real po(fe(Jioll of the lands. 
[24 I] " tenements, hereditaments, ufes, goods, chattles, and all 

" other thing of the offc;nder, which his highnefs ought to have • 
., if the attainder had been by authority of parliament, without any 
u oBice ~r inquilition to be found for the fame, faving to all per
ea {ons. (other thap the offi nders and their heirs and affigns, and 
.. other perfons claiming by, from or under them or to their ufcs 
" after the treafon comn;litted) 11 fuch right, title, ufe, potreffion, 
.. eotry, reverlion, remainder, interefi, condition, fees, offices, renUl, 
.. .-nuities, commons, Jeafes, and all other commodities, and here
.. cliIaments hatfoever, which they lhould, might, or ought to have, 
.. if this aCt had not been made." r ;t. ..• 

.ADd the fiaMe of 5 ~ 6 Ed. 6. eap. ll~ is to the fame eifeCl. 
'!We ftatutes as to the fon iture of lands entailed Tef1'".Uln in 
~, aod are not repealed by the ~:!·,rt .. ':"~'r ~M41. ~ .. ;r'{o. i~ hath 

, 
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~een ofcen ruled, and particularly by all the judges in the lord Shef
field's cafe 21 Jae de quo poJiea. 

And the reafon is, becaute the natute of 1 Mar. tap. 1. enacting, 

that no treafon fuall be, but what was enacted by 25 E. 3. and 
that no pains of death, penalties or fmfeitures {ball entue for doing 

any treafon, other than be in the fiatute of 25 E. 3. thefe worch 

other than be mentio",cd in the flatttte of 25 E. 3. refer to treafl;ms, 

not to forfeitures or penalties i .and therefore tho by the fiatutes of 

. 26 and 33 H. 8. new penalties, viz. forfeitures of lands intailed, 

nre introduced, this forfe.iture is not repealed, but 0111y new treafons 

not mentioned jn 25 !-. 3. fo that at this day, if tenant in tall be at

taint of treafoll, the e ate-tail Is forfeited, and yet this attainder 

works 110 corruption of blood as in relation to the. heir in tail: vide 
tbe lord Lumley'S cafe cited in Dowty's cafe, SiCa. Rep. 10. b. Gr~nd
father tenant in tail, father, and r~, the father i attaint of treafoll 
and dies, the .grandfatller dies, the land {hall def()end to the grand ... 

child, for the father could forfeit nothing, for he had not ling to 

f1 rfeit; and the fiatute of 26 H. S. that gires the forfeiture of te

nant in tail, yet corrupts 110t the bloou by the attainder of the fa
ther. 

And therefore it is agreed in .the principal cafe, that if [ ] 
after 26 H. 8. and before 3t H. 8. which vefis all ill the ~42 
king without office, if tenant in tail had been attainted of treafon, 

and died in that interval, the land would have defcended to his fon 

till office found; but otherwife in cafe of tenant ill fee-tilllple attainted 

and dying before office, the freehold is cafl:. upon the king without 

office, becaufe none could take it elfe. 

2. The king at common law and by virtue of thi fiatule was en

titlel to a right of entry, where the party was in merely by dUfeifin 
or abatement; but not to a right of emry, where the poffeffor was in 
by title i but at this day by virtue of the {btu e of 3$ H. 8. above

mentioned the king is entitled to a right of entry in both cafes, and 

t without office, b' thell there mufl: be a \ iilqllilition qr feizure 
to iog the king into t1: aetual p(j{feffion ; and if he grant it over, 

before h feizure, the ot mufl: be fpedal, not of the land limply, 

bm of the r'l;- t e rwife neither land nor the right 

of entry paffeth;' 15 0 aJjudged in D~wly's cafc:, 3 Co. Rep. 
~6.·b. • 



s. If a ".... ~ creafop batb at the time of the trellfoa 
committell a hare right of acHon touching any lands, or a r;ght to 
revcrfe a judgment giveJ). againfr him by writ of error, or a right to 
btiag a formcdon, or \Wit of entry, but hath no right of entry 
~t fuch recovery in fuch aaion; tbi» right neither at common 

DQr by the fratute of 33 H. 8. is given to the king by the at
--.. of treafon, 3 Co. Rep. 3. a. marquis of Winclu:Jler's cafe, S

C. R.p. 10. /J. DfJ'Wty's cafe fo adjudged; but yet there ~ave been 
~ great cafes refolved, that tread hard upon the heels o( this judg- . 
ment. 

H. 15 Eliz. Pl. CQm. 552. h' f Wa{jingham's cafe: Wyat tenant 
in tail 'of the gift of king Henry VII. the revedion in the crown, 
mad~ a feoffment in fee, and then was attaint of treafol1, and 'died 
leaving iff'ue, tho the feoffor f againfr his own feoffment, could n?t 
claim any right at the time of t11(i treafon; yet it was adjudge4~ 1. 
That there umaine'd in him fucb a right of the entail, as was for-

feited to the king. 2. And that the king was in as of hi. 
(~43] reverfion, and !bould not be fubjeCl: to leafes duly made ' by 
IVprt ~fore his attainder. ' \ 

21 JIIC. in Camera Scaccarii Stone and Newman's cafe, it wall 

adjudged in B. R. and affirmed in .camera Scae&orii by the greater 
aamber of jllnices. Bigott tC!Datlt in tail general makes a feoffment 
to the ufe of himfelf and his heirs; and before the fratute of 26 OJ;' 

i7 H. 8. commits treafon" and is attaint of trl'3.fon, and dies leaving 
ifrue inheritQbJe to the entail, then a {pecial fratute is made 31 H. So 

whereby be was to forfeit all efrates and rights; yet it was adjudged, 
I. That againft 'his own feoffinen~ the tenant in tail could have no 
right, and therefQre if the cafe had Good barely fo, the right of the 
eotail could not have been fwfeited by the attainder. 2. But when 
lID eR:ate retums to hilll, that i forl'eited by the attainder, the king 
IIaI1l hold th~ e{bte Glfcharged of the right of the old entail, and '* right 1hall ne~r revive to the ifrue. 3. TJlat the retroCpeCl: of' 
the kiag'. ritle)'J the attainder /hall over.~. :.ll anel avoid the rja ::.l 

• ,whicn Wal ~ought in the ifrae ~'thc kiug's a~ fe1tUi 
the .na,iQdtr or: o6ce ther&upoq. • 

Jiut it is to be Q9tod, that if ~ ~ . rr-J'F 
.sOD ~f, tbe •• ot ii6 ~ Ucb __ U. 

DOC'" hit UI'uc, bcc&QCc 1M __ of <U II. •. i.,. so . ... 



o 
, " That the heir ill tail in fuch cafe than hue the Iandi', , 

•• recovery" or any other thing or tbingl hereafter to be had, ctooo. 
.. or (uflertd by or agaioft Cuw tenant in tail (0 the contrary not .. 
• witbftanding:" which act coming after 26 H. 8. and 33 H. 8, 
that gave the forfeiture of lands entailed, is a repeal of thofe fiatutes 
as to chis cafe, and a refiitution of the fiatnte de d'n;! conditima/iiJflS 
~ this fpecial cafe: and therefore, where in P/(]fIJdm's CommentaritJ 
(Wa{/ingha"!'s cafe) Wjat, who was tenant in tail of the gift of 
the crown, the reverfion in the crown, was attaint of treMon 1 Mitro 
he had not forfeited his land by virtue of the fiaMes of 26 or 33 

H. 8. if there had been no more in the cafe; but in that cafe he 
lofi it, beca~e by a fpedal act of 1 (52 Ph. (5 Mar. that attainder 
was confirmed, and farther it was enacted, " That he 1hould for
., kit aU the lands, tenements, and heredita ents, whereof [ 1 
" be or any to his 'nre was feUitd the day of the treafon 2.44-
.. committed, faving the right of all per[Qns other than the perfOh 
., attainted and his heirs, and all claiming under them after the 
" treafon committed;" and this aa: coming after 34 H. 8. cap. 20. 
repealed that ael: as to this cafe, as the aet of 34 H. 8. repealed tho 
aCts of 26 and 33 H. 8. as to entails of the gift of the crown, where 
the reverfion continues in the crQwn. 

But finee all thefe fiatutes it is enaa:ed by the fiatute of 5 ~ 6 
Ed. 6. cap. 1 I. " That every offender beinf lawfully con via: of 
Ie any manner of high treafon according .to the courre and cuftem 
U of the common law fhall lofe and forfeit to the king's highnefs • 
• t his heirs and fucceff'ors, all fuch lands, tenements, and beredita
., ments, which any fuch offender or offenders ihall have of any 
c' efiate of inheritance, in his own right, in ufe, or pofTdlion, 
" within ,this realm of England, or elfewhere within the king' • 
• , dominions at the rime of fnch treafon committed, or at any time 
.. after:" this aa: coming after s+ H. 8. makes lands of the gift Of 
the king in tail fu ·ect to forfeiture for treafons, as well al other 

ods entail. J"6 EI. • DJ. 332. b. 
At common Jaw king wu not ~titled to a condition, chat 

; but now by theexprefs worda of the i\atute 
,. ...... cafes entitlecl" to a condition of ~ 

entry beIongin, • pt.rty attainted, 'Ilia. not to the land itCelf 
but to the benefit of thatoo~ llich might reduce the land into 
&be poI'cfiiOD of the party attIiated. if be bad not been attainted, 

P s au 



and DO te of the king: but herein this diSCret$t it 
to be obklYed. 

1. If the condition be fuch, as that the fubfrance at the perfor .. 
IIWII;e thereof ia Dot bound up firi&ly to the perfon attaint, tthen 

fuda condition is given to the crown. and he may perform it, 
party himfeIf might have done i.n cafe the condition hath a 

coatiauance. 
'1 Co. RIp. 11. p. El1glrfield's cafe: Sir Frallcis Engleficld convey cl 

[ ] his lands to the ure of himCelf for life, the remainder to 
245 his nephew and the heirs male of his body, &c. with a pro. 

'IIifo, that in as much 3 he might turn prodigal, and therefore for a 

bridle to him, if ir Frallcis by himfelf, or any other during his life. 
1hould deliver or offer to his Il phew a ring of p;old to the in
teat to make void the uli ' , then the ures {bould ceafe-Sir Frallcis 
is attaint of trcafoll; it was rule that the queen in th,e life·till)e of 
Sir F,'QlIr's may by c.;ommifiion. &c. tender the ring and make void. 

the ufes. for it was llot perfoully annexed to him, but might be 

pcrfonnca by the queen. 
This caft: was judged M. 3'3 & 34 Eliz. but it was not thou~t 

faCe to rely upon this judgment; but 35 Eliz. cap. 5. there was a 
(pecial a& of parliam nt reciting the attainder and the conveyance 
with tbe provifio: " And it i' declared and enaetcd, that the attain
., del' be confirmed, and that ~he <luecn was lawfully entitled to 

" take bencfit and advanlilA¢ f that provifo in the fame form, as 
s. Sir FYaJ/ds Englrfield might hlve done, and that the faid provifo 
" or (:ondi[ioll 'as '\.\ dl performed by the qucen's commiffioll :" 
But CuppoCe Sir Francis hau died before [he <lueen had made the 

,JCDder, then the condition, which was only limited to him during his 

life. b cl been determined, and the queen cuuld not have tendered, 
for the att inder could not lengthell the condirion longer than the 
idllimitatioll; but on the other fide, if the condition be appropriated 
aM. applied to the penon of the party attaint, t.hcn fuch condition 
i. Dot gi en tQ tlte crown. ;I ,( 

The duke of }lir/ulJ:'s cafe 11 Eli,. (b) ~ted in Eng/efield' Jif;
be adjudged and then agreed by the court: he duke cony ':4' bmd 
... ~ided that if he lhall bwD' ., ~lld a. U 
'Cy his mind i.D writing under his -prop d and reai fub-



HI5T01U 
fcribed by three witnefl"es, that then the ufes lhould be revbk J 

it was ruled, that this condition was not given to the crown by hi. 

attainder. 
2. Car. J. B. J?. Sir !¥iffiam Shelly (c) made a feoffment to the ure 

of himfelf for life, the remainder to his firit, fecond, third, [ 6] 
and other fons in tail, provided, that jf Sir William Slzefly at 2.4-
3Qy time during his life give or deliver, or lawfully tender to the feof
fees or any of tbem, their heirs or affigns, a gold ring. or a pair 6lf 
gloves of the price of twelve· pence ipfi 'Villielmo tunc declarantc & el:
prdJante, that the tender was to the intent to avoid the d~d, that 
then it fhould be voi~. and the feofees ihould 11and {i ifed to the ure 
of Sir Wilfiam and his heirs; and it wa$ adjudged in the common 
pleas, that this condition was fo perfonal~ that it was not given to 
the king, but upon a writ of error in B. 1(.. the court was divided; 

Whitlock and Jones, that it W<\8 iven, Croke and Doderidgc, that it 
was not given to the king, &}ie jletit. 

In the cafe of Whceler and Smith (d), Simon May", being pof
{eIred of the reClory of Haddmham for fixty year, in 1643. affigned 
it over to trufrees in trufr for himfclf for life, and afterwards to di
vers other trufis for payment of debts and other things, provided 
neverthelefs and upon conditi ,that if the faid Simoft Mayne tball 

at the time of his deceafe have ifi'ue of his body, that then and 
from thenceforth the trufiees fhall 11a.nd poIreffed for fuch perf on and 
perfons, and fuch caate and efrates, as imon Mayne by his 1a11 will 
and teframent {hall limit and appoint, and for want of fuch limita
tion and appointment, ill trufr for fuch after. born chUd; provided 
alfo, that if the (aid Simon Mayne fhall hereafter during his life be 
mi,nded to make void thefe prefent indentures, or any ufe or truft: 
therein, or to limit new ufes, and the fame his mind Ihall declare 

or fignify under his ha"d fmd flal in the preCence of two witneO"es, 
then the ufes lhall ceafe, and then the tr"tl:ees fhall 11and poffeiTed 
to fur.h ufes, as h by fuch deed or writing, or by his lafi will and 
cltament in writin fhall limit and appoint. Simon Mayne waa 
g . ty of the exec Ie murder of the king, had iIrue a fon, was 
attaiih, ,and' ithout making any fuch will or revocation or 

declaration a~ ' liiament all the efiates, which he had . 
(t) See t i. cafe by the 1IIIM of "..... (~) Sec ~il c;afc .epo~, X(J. ,'ir 

aJIIl HII,."";,, in Z,lItd, as, 61}, 191.. F. 608,' ,OJ, '171.. 1 Mo4. 10, .1'. 
'I"'" I~+. 
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m., in tralft for 1aiIp, .... aD righa, c:ooditiom, ~c. were efted 
in tbc CI'Owq, w1K> gruted dUB retlory to the duke of YIr., &ad by 
[ ] him tfte fame was granted to Sir Wd/iam Sm]tll: it was 

2. ... 7 .qudged in the common pleas, and upon a writ of error 
amnuecl in the ting's hench, P. i3 Car. 2. that Sir Wzlli.m Smyt4 
had 110 tide to this reClory: 1. 'l1:lat this was a perfonal c:oQCij.. 
. aDd. DOt ~iven to the king, UIIdn- 4is hand and UMIT "'is , ... ," 

"'-', being all one in fenfc and appropriate to hi4 perCon. 2. That, 
if it were given, yet pte fame expiring by the deatb of MIl]n, could 
IJot be performed after his death by the king. 3. Admitting it might. 
yer nothing but the condition was in the king, and not the r~ry 
itfclf, till me condition performed. +. That cortfequeotly the red:ory 
~ Dot to the duke of York, becauCe the condition was not per. 
form~. b. Nei~c:r the performapce of the condition nor the be
nefiMhereof paffed to the duke by \the general grant of the redory. 
but it "lUil: ha c Ucen {pedally granted, or otherwife nothing p;life4. 
6. That here was nO efiate in truil: for Sirnon Mayne longer than 
Guring hia life, becauCe the whole refidue of the truft was out of 
him, aod wu not reducible back to him, but by a (hid: pertoTIDfRCC 
of the cqnc1ition or power, which was il:ricUy tied to the perfon Of 
IiMM Maynl, and determioeq by hit death, and tllercfore not givea 
to the crown; but ifit had been given to the crown, and might by 
the crown be transfe~red to the patentee, yet it [eems the pateJltee 
could Dot transfer or allig. that condition over to ~nother; but thY 
Jatl quefiioll was not moved, all I remember, for the reColution of 
the former points made an end of the cafe. 

5. At common law the king by attai d r of treafon was Qot en
tided to •• or trufus belonging to the party attaint: thua it is recited 
to be the law by the Ratute of 21 H. 8. cap. 10. and was one of 

rea{ODl of the makibg of that il:atute for transferring of ufea into 
JIOfleSion; and hence it was, that in fome general aa. touc:JUa, 
tr4:afcua, .. that of il R. 9. tap. 3. and in moil:(, particular ada of 
attainder, that were made after that time, there tNas fpecial proyi6 .. 

, that the parties attaint ibould forfeit Jil the Janda, wher " 
dley. or any other to their ufo wera fcized, a • in. ~n of tb~ • 

QD .. alfomadcto{ayefrOlll~ ~~ 
( I] the per11)ft1 attaint were feized (0 the "fe ~ any other, 
Ui may be feen in the a~ of attaiader: fIid, R.I. Pari. t 

£ ..... 18. , E. 4. n. is, flit. 



ADd yet, altho the ftatute of 21 H. 8. top. 10. had UIC 
ures into pofi'eflion, fa that after that fiatute aU mea were dr0waei4 
in the Jand, yet there have fuccetded certain equitable intereRs called 
truf'b, which differ not in fubftance from ufes; nay, by the vct'f 
ftatute of i'1 H. 8. tap. 10. they come under the (arne name, fJ;:'. 

8fis or ""./h. 
And by the ftatute of 3sH. 8. cap. roo there ia a fpeciaJ c1aofe, 

that thtperfon attainted filaU forfeit all ufes, ~c. and the faving i. 
to aU penoJ)$ other than the perfon attainted, and hi. heirs, and 
aU perfon. claiming to the ufe of them or any of them. 

And what other ufCfJ there could be at the making of the brute 
of 33 H. 8. but only trons, {uch as are now in praaice and re
tained in chancery, I know not, and yet fuch harb been the opinion 
of meOI or rather their neceffity in Tefpe~ of frequent emergencies 
in eRates and their difpofitioo/ thereof, that thefe trolls fince the 
natut'e have not only been kept from being executed by the fiature 
of 27 H. 8. but have been held and ufed quite as other things dif
ferent from ufes, and from all thofe burdens, with which ufe. were 
incumbred by Ceveral '116h of parliament made before 21 H. 8. 

And therefore H. 55 Eli';(.. Croke. n., 2. B. R. Ridltr and Punt,,, 
(I), fuch a fruft not withing tile natute of 3 H. 7. tap. 4. or any 
other btute of that nature. 

M. 16 Jat. B. R. Crott, n. 23. (/) the king made a leare for 
yeaRl to Sir JoII" Du.nroml" of the pro.iGon of wines for tbe king, 
but in trun fOT the earl of Someifet, who was afterwards attainted of 
felony j by the opinion of all the judges the king {ball have this truft, 
and fa if a penon outlawed have a bond made to another in troll for 
him, it filaU be executed by an information in the exchequer-c:h ... -
ber or chancery; but it was agreed by them all, and fo rei"olved ia 
AbingdDn's cafe, that a trun, if a freehold, was not forfeited by at. 
tainder of treafoD. 

. But how this r ~~:ution in Abington's rafe can {land with (2 ] 
e natute of 33 . .;;. a. I fee not, (or certainly the ufe. 49 

• mentioned co then be no adler than t:rlltU, and therefore 
the '~:>,ty or the ro. itfeJf in cafes of attainder oftreafoo {eeau for

feited by tl." ila e ~ .. S-Ac". 8. upon an attainder of etfl1 ",,,.rtji 
• an inherita~:~ pofiibly the land itfelf be not in the kmg. . . 



· 
,But iD&L::,d, 'h~ the k4ng or a common perfon is entitled-tO an 

efchetc by an attainder of felony, there, by the attainder of ctji} q' 
ttuJI in feefitllplt the land Aor truft doth not come to the king or • 
lord by e{c;hete, for the efchete is only (J~ tiifellum tenentis, and in 
tli~ care the king or lord hllt his tenaut, as before, namely tlw 
feofree in trun, who is to be attendant for the fervices (-0 the king or 
lorct and by the atllLillder of felony of the . feotfee, the lorel 
Ihall have his eft hete of the lands difcharged of the trufi; and be
tides, an attainder of felony is ~ot within the natute of 33 H. 8' • , 
cap. 20. and fo it W:lS fefoh-ed by all the court il,l tbe exchequer, M. 
21 Car. 2. wherein the cafe was thus (fl). 

10 .I.Vartij t Car. 1. a long leaf~ of the mallor of Bony Tracy came 
to Sir Ralph Freeman. 

4 Car. 1. The fee-firople thereof was conveyed to Sir George Sands 
and his heirs in trull: for Sir Ralph If.rmman. 

July 1633, Sir GM,-g' havin iff'ue two fon, Fre(mall S(lnds and • 
Glorle Sands, Sir Ralju; Freeman devifed part of the manor tQ 

Frcmlan S.ands and his heirs, and other part thereof to George ~he fOQ 

and his heirs, and devifed aU the rell: of the manor to Freeman 
Sands and. George his brother, and all fuch otber fon ~ Sir Gmg,. 
{houlP have by Jane hi wife, and their heirs, and made Sir George 
Sot/ds and Ralplz Frrccman executors, and appointed them to convey 
the term a(:'cording to thefe trufl:. 

Ralph Freeman the executor refufed, Sit G~o"g( took adm,nifl:ratioQ 
alon to him and his wife cum 'ejlm1lC1IiO alllle.\'o. 

] 6:3:;. FmmelJl Sands died without i!rue, George bcing his brothe' 
and heir. 



HISTO fA ~LAaTO UM CORO 

stmJs '0 the exchequer-chaur to have a conveyance bOth Of 
term and inheritance to be executed by Sir George S(mds unto tho 
'king, being the lord of whom the land was held; but it was un4 
lIOce refolved, l. That as to the ioherjtance, tho there were a 
truft for Ge.rg, the fon, and that truft defcended unto Freeman the 
murderer, as his brother and hdr, and was in him at the time of 
the death of his brother and at his attainder, as to the greateft part 
of the lands, and as to the refidue of the la~ds the truft waa origi • 

. nally for Freemm, Smuts, et in as much as Sir George SflnrJs conti
pued feized of the fee-fimple, and fo was tenant to the king, thp 
fubje<..9: to a truft; yet the trun efcheted not to the crown, but Sir 
George held i difchar ed of the truft. 2. That the term for yeal'l 
was not exlinguialed in law by the acceffion thereof to Sir George. 
as executor or admini~rator, tho Sir GeorgI )had the fee-fimple, be
cau[e it was en autre droit~ thatlte had the term. 3. That jf the 
term for years had been a term in grofs in truft for the party at
taint, then by the attainder of felony tbe king had been entitled 

thereunto, not in point of efchete, but by his prerogative, huin, 
bona {5 eatalla fdonum. 4. But this term being to attend the inhe
ritance the truft thereof was not like the truft of a chattle in grofs, 
btlt was to wait upon the inh ritance (and otherwife it had bee~ 
illlPoffible for the greatefr par( to have defcended from George Sandt 
to his brother Freeman Sand, unlers it waited upon the troft of the 
inheritance) therefore rhe inheritance reI aining in Sir George now 
difcharged of the truft by the attainder of Freeman Sands [ 
the truft of the teml fhall a1Io remain in him, for it is a 2.5 I] 
kind of incident or appurtenant to the inheritance. 

And In this cafe the cafe of Sir Walter Raleigh was cited, whidl 
was Mich. 7 Jae, in Camera Seacearii. . Sir Walter Raleig" being 
'polfdfed of a 10Dg term for years of the manor of Sherburn, in~~ 
ing to obtain the inheritance affigned this term to his fon an infant 
upon pretenfe for a troft for his fon, but really in truft for bimfeJf. 
\ Sir Walter Raleigh.then purcbaCed the inheritance and ~e a fet
tle ent upon his fon, ut the fame wU defecuvet whereby t.he fco.. 
funplc remained in Sir alt".. 

1 1M. ,SitdJY'a ttr -vas attt.inteci of treafon, and afterward. "
kin, ~ted aU:tn oods and chatdes real and perfonaJ of Sir 
WaJt". tq ~he/hn ~ 8mitll ill trail for ~ W/jlttr'. wife u4 
,b~n. . 



Sit "air". Rami" was executed, and upon an information in tht 
exchequer, M. , Joe. it is declared and decreed, that the teare was 
in truft for Sir Walter, and therefore forkited by his attainder, as 
weD at if it had continued in bim, and that it (bould be cancelled, 
_ not incumber the reveruon in fee-fimple. 

SO that according to this refolution this truft for Sir Walt". was 
lIot a chatrle, for then it had pafi"ed to She//I1trj and Smith; but it 

a kind of al?purtenant to the inheritance, and together with it 
as forfeited by the attainder, the conveyance of the inheritance' 

being defedive, and accordingly at this day it is held by tbofe that 
&:rived under the patent of king James. 

6. At common hw the king by attainder oftreafon was not enti
tled to any chattles, that the party had en autre dr.it, as executor, or 
Idthinifrrator, or in right of a co~oration aggregate. , 

But the hu!band poff'eff'ed of a term in right of his wife forfeits it 
byattamder of treafon, felony, or out-Iawry; but as to lands of in
heritance, iF the hufband be feized in right of his wife, and is at .. 

, tainted of treafon, the king hath the freehold during the coverture; 
[ and fo if tenant for life be attainted of treafon, the king hath 

2. 5 2] the freehold d~ing the life of the party attainted; and fo he 
had before the flatute of 2() H. 8. by the attainder of tenant in tail. 

Touching forfeitures for trearon by a corp,oration fole, or aggre
gate, fomewhat is ohrervable. 

At common 1 wand {lin to this day. in the cafe of a corporatioa 
aggregate, as dean and chapter, mayor and commonalty, where tho~ 
poffdIions are in coinmon in the aggregate corporation, nothing wu 
or i. forfeited by the attainder of the head of the corporation, as the 
lean, mayor, &c, 

At common law a fole corporation, as an abbot, bilhop, dean, 
jtrebendary, parfon, vicar, by attainder of treafon forfeited to the 
1ng the profits of their abbey, bilhoprick, prebend, during their in. 

cutflbency; but their fuccelI'ors were not bound~by that forfeiture. ~ 

fOr tho tfle profits as they arore belonged to th6r penons, yet the ~ 
fitritance wu in right of their church, and {ot,not forfeited. / ' 

But by the general words of the fratutes of ~6 aad. 33 H. 8: and by 
e eltclufive Caving of the rights of otherS: Q;ner qall 'i'ne JuwjJors of 

Itrfills tlltaini, there {ole corporations fo~iteJ' the inheritance, 
rt.eir {uccel'ors were bound by {ueh attainder; for it is apparent 

t H. 8. had pot only in profpeCl the diffolution of moDJftCtiel, 
~t 



but ha! a -reIolutioD to cUI'll the clergy, who were too obfeqaiOlll to 
the pope and his power. 

And therefore there were fevoral atraioders of abbots of higla 
trealoR, whereupon the king fetzed their poiTeJlions, as dijfolved 
ther~by, as appears by the fiatutes of ~7 H. 8. cap. 28. and :n H. 8. 
cap. 13. tooohiftg monaReries. tho the king refted not barely upon 
fuch attainders; but by the fiatutes of 27 and 31 H. 8. their poLrd'. 
lions are fetded in the crown by thofe ach, and with this a~s the 

, book of Dy. 289. 

And therefore we may obferve in the fiatute of-I Mar. !!I/. I cOl. 
16. for dte attainder of the archbUbop of Canterbury a cautious pro
vifo was added, that it fuould not prejudice his Cuccelfors touching 
the pofi"effioDS of his fee; this wae to avoid the quefiion, that other. 
wife might have arifen upon the general w d$ of the forfeitures 
thereby ena8:ed. I 

But now by the aCt of 5 t$ 6 Ea. 6. cap. 11. this matter [ ] 
feems to be fettled, for wheras by the fiatote of 26 H. 8. 2.53 
lap. 1 Z. a perfos attaint of tl'eafol) is to forfeit all the lande, which 
he had by any right, title or means, Caving the right of others, other 
than the heirs and fuccetrors of the perfon attaint, which con6fcated 
the inhuitance of fole corporati ns attaint of treafon, the £l:atute of 
5 &I 6 E.6. cap. 11. enaCts fpeeially, that per(ons attaint of treafoll 
fuall forfeit the lands, which they have of any flate of inheritance in 
their own right, and faves the right of all perfons, other th:ln the 

, perfODl attaint and their luirs, which re£l:ores and preferves the right 
ofjucceDfJrs, as it was at common law. 

,. By the common law all hereditaments, whether lying in to' 
nUTe or not, as rents, advowfons, commons, corodies certain, ara 
forfeited to the king by attainder of treafon; but fueh inheritancea, 
a. Jie purely in privity. appropriate to the perfoo, are not forfeited 
nather at common law, nor by any {peeial ftatute, as a founderQUp, 
or corooy uncertai 
" 8. At tbe common la. by attaiader of fdony or treafon of the 
hiI and the wife loft r dower: by the ftatute of 1 E. 6. clip. Ul_ 

no attainder of treaSon r felony ael"s her dower; but by the 
ftatut~ of 5 t$ 6 E. (I c. 11. the hWband attaint of treafon the wife 
OWl 10Ce her do~"'and fo it 1bmds at this day, except in mafoot 
cna&l by particular fiatatCtl, wbere clower is laVed to the wik. 
IIOC1riabiandin& tho _iDdIr of her hufbaDcl of ua£qn, II upon eM 

fta 



md'ne tenures of common perfons are extinct; but if the king grants 
It out, he is de jure to revive the former tenure, for which a petition 

of right lies. 46. E. 3. 19.-(1) 
3. If tenant in tail of the gift of the king, the revedlon in the 

king, make a lellfe for years, and then is attainted of treafoD, tho 
king fuall avoid that Ide, for the king is in of his revedion, tho the 
tenant in tail have iffue Hying: this hard cafe is. fo adjudged in Co:n
mentaries .i!ujijn's cafe (m) in finl, and yet If fuch ~enant in tail had, 
after fucb leafe, bargained and fold, or levied a fine to the king, he 

fbould he bound by fuch leafe " long as there is i1I'ue. d. 22 Jac. 
B. R. Croker and Ke/fiy {n}. 1 Re;. Altl" "",odl> ¢e (0). 

III. The tllinl thing I propounded was the confideration of tho 
d'chetes in cafe of treafoD to {uch as hav~ roval franchifes/bt 
~Dties palatit e, a. DIlrIum, tSt. r 

(I) M •• ffi. 
fll M •. • S7' 
(I) I aake It, lhil !boule! be U. 40 B.). ,,,,, .. ,. -



I. At conunon law divers lords had by (pecial grant or in right cif 
their counties palatine royal efchetes of the lands held within their 
,fnnchifes of perfons attaint of treafon againft the king. 

Such was me toyal franchife of the manor of Wreck in Jo1l" 
'Dllrc/s cafe, 6 E. 3. :n. h. 

It appears in the parliament-roll 9 E. 2. m. S. fhat the bilhop of 
Durham claimed among divers franchifes between the water of T.y'nt 
and Tefl, and NorlJ(Jmjhire "and Bed/ingtonJltire in the county of 

" Nortlumwcrla1Ui, the forfeitutes of war, namely the lands of thofe. 

who held lands within that precina, who adhered to the [ ] 
~Jlemies of the king. 2 S S 

And after many debates ~n parliament 2 E. 3. that liberty was al. 
lowed him by the judgment of the king and his counCil in parlia
ment_ 

C/auf. 1 E. 3. part 1. m. 10. a'll p. 1. m. 2 . the precedents of the 
allowance of that liberty being produced, viz. that Anthony bilhop of 
Dltrham had the forfeiture of Cajirum Bernardi by the forfeiture Of 
John de Balio/, the manors of Hert and Hemlefs by the forfeiture of 
Rohert Bruce, the manor of Gretham, that was Peter of MOl1tfort's; 
and, upon the confideration of the feveral pI dings in thofe cafes! 
~oncordatum eJl per nos & totum C41lCilittm nojirttm in ttltim/) parliame1ltfJ, 
fJuM epifcOplIS. habeat fua,,, libertatem de hujufm,di fol"isjaBuris juxttZ 
tenorem f.5 e}fol1um cartte proavi noftr;, ideo 'Vobis mandamus, (vis. the 
cujlos of thefe lands) quod de terris f.5 tenet .ntis infra liberta/em epifco
palt1s pr¢diBi, & in prtediBis loeis de Norhamlhire & Bedlington'fuirc 
in mallu nojirli £5 it, cujiodit1 nojirt1 per forisfaBuram guerrlZ elfijienti6us 
manum nojiram amovmtes vos ulterills de ei/dem non intromitlalis, and 
the like particularly after C/auf. 1 E. 3. part 2. 111 20 an amoveu 
manus for all the lands of GuidI) de Btf/o CampI) Comes W·arwick, qui 
tie rege telluit in capite infra /ibertatcm epifcopatus Dunelmenns, and 
likewife for the manors of Gainsford, Hert, and Hertnefs in the hands 
of Roger de C/iffOn! feifed for the forfeiture of war of John de Bali.1 
and Robert Bruce; only the patentees not to be put out without an 
atl. er. 

So that it is apparen that at common law the bi/hop of Durlranz 
.had the royal forfeitures of war (which was (reafon) for fuch lands as 
'Were ~ithin his Jiberty, tho they were formerly ht>ld of the king 
immediately in capite. if tbey lay 1I(ithin the precinCt of his county 
palatiae; and tho by the Ibtute of 7 E. o. the faid bi1hoprick waa 

clifiolvcd, 



didblwd, yet bf die ftitturt of 1 Mar. PtJI"!. 2. cap. 3. Ihat att is ~-
pealed .... the bifhQPrick with itll franchifes TtviYed. . 
. ~ Yet farthel', tho tbi. aa ofsl5 E. 3. declare., that all ~ch for

·ztures'belong to the king. yet this aCt did not derogate frotn theftan

r 6 J chife of the bithop of Durham or others, that had tbat roral 
.. .t..S liberty of forfeiturea for treafdD, becaufe, it was in effed but 

It dedamion of the common law, oJ' at lean an afcertaining of i.e. 
mthout prejudice to thofe, that had thefe franchifes of toyal fOrfei-
tures, either by charter, or by reafon of their county palatine by pre- . 

kription. and this is agreed by an the judges in ~he cafe of the bilhop 
of Dllr""m P. 19 Eli.:. DJ. 288. and accordingly Rot. Pari. 1 E • •• 
11. 20. t; fif'l#.tilm, where by aa of parliament a gMt"many noble
men. tbat were ofthe party of H. 6. were upon the coming of E. 4. 
ro the crown attainted and'their lands forfeited to the king; and 'fuoh 
as were within the county palatine~ff Lancofler annexed to the duchy 
of 1.(1."(#(1", auu the refl: lodged in the cmwh; yet there is a fpedal 
provifion and exception of the lands within the bilhop.rick of Durham, 
'IIi1l;. betwa-n the waters of Tyne and Tift, and in the places cal1e<l 
No,lulmftire and B,dli,,!tonjhire within the county:of Northumberland, 
in which liberty and pla<:e the bilhop of DlI1'ham and his predec:di'ors 
of time, whereof there is no memo,}" have had royal right and for .. 
feiture of war in the right of the cathedral church of St. Cuthbert of' 
Durham, as by concord in parliament in the time of the progenitors 
of our lord the king Edward IV. it hath been a{fented. 

3: Altho by the fiatute of 26 H. 8. and 33 H, 8. before-mentioned 
it is enaCled, that the king than have the forfeiture of aU lands, ~c. 
of dle perrons attainted of treafon, yet in as much as in thofe aas 
dlere is a faving of the rights of other., the forfeitures for all trea
fon&, that were within the ftatute 25 E. 3. and confequently were 
treafona at cpmmon )a., by tenant in fee-fimple, are Caved to the 

bHhop.of DII1'Atlm, and thote that have fuch royal franehifes of for
feiture of treafons; for thefe ftand u they did bef9re, by the opinion . 
of five judgea againft fOUf. P. lSI Biiw. D,. 289. in the bifhop or 
Durham's cafe. (I ' 

•• But u to the forfeituPc for aew treUms ~ by any of thore 
the lords of fraJtcbifea awl net have their franchite; this was 

weed by all: hut thoCe new treafoos that were ~ in the time of 
• or bcMe. arc aU repca1cd by alae ftaaIe of 1 M",., 'lifo 1. 
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5. But a to treafona, that flood by the {Utute of 25 E. 3. 
therefore Dot repealed by 1 MIlT. cap. 1. yet as to the forfeit 
of tenant~ in tail, or of lands iu the right of churches or 
monafleries, the perf on that, hath j.ra rtgalia /hall not have them, 
beeaufe the king before the aCt of 2. H. 8. was not entitled to the 
forfeitures of thofe eO:ates; and the flatute of 26 H. 8. !lands unre. 

Fled as to the forfeitures for treafona wi~in the ftatute of 25 E. 3. 
thefe are the points refolved in that cafe of 12 Eliz. 

And therefore it is obfervable, that in the naMes of 5 Eliz. c, 11. 
whereby clipping is made treafon, tho the forfeiture of lands is only 
during the offender's life, and no corruption of blood, nor lofs of 
dower, yet there are f~ial provifo's, that all perfons, which have 

any lawful grant to hold and enjoy the forfeitures of lands, tene
ments, goods, or chattles of otfenders, and men attaint of high trea
fon witmn any manor, lordlhip, . town, pari/h, hundred, or other' 
precinCt within the realm of Eng!nd and Walts /hall and may at all 
times have like liberty to take, feize, and enjoy all fuch fOlft:itures of 
lands, tenements, goods, and chattles, as lhall come or grow withill 
their liberties by force of the attainder of any perlon upon any offenfe 
made trea{on by this aa, as they might have done by virtue of any 
grant to them heretofore made. • ' 

1 do oot find the like danfe to my remembrance in any other acb 
of new treafon either in that of 1 Mar.fiff. 2. cap, 6. for counterfcit. 
ing the privy fignet or fign manual, or in t~at of 1 & 2 Ph. ($ Mar. 
cap. 11. for importing foreign counterfeit coin made current by pro
damation, or in that of IE Eliz, cap. 1. concerning walhing of coiQ, 
nor in any of thofe temporary- acls made for the fafeguard of the 
queen's perf on, &c. fo that upon the reafon of the refolution of 12 
EJiz. the patentees of goods or lands of traitors by patenta granted 
before thofe ath, and particularly the bilhop of Durham, whofe 
claim is by prefcription, cannot have the goods or lands of perfons 
a~aioted for thofe new treaCona: 'Vitle 13 Eliz. cap. ) 6. a fpeciaJ pro
viGon in the aa at attainder of the eatl of Wejimore/ant.! and othert 

fO,r the rebellion in the North, that the queen !hall ha~e and [ 8] 
hold againfl: the bi{ho of Durlulm and ~ fucce1I'ora the 2 S 
laods, tenements, goods and chattles of the perfolU attainted WithiD 
the coUnty palatine and fraochife of the faill bHhop. 

Nay, I cannot ee how the biR10P of Dllrnam can either by hi. 
&Dbcnt charters or prefcription c:laim the ~oods or lands of perfolU 

attaiat 
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altamt (or bringing in counterfeit coin contrary to the Ilattate of' !l~ 
E. 3. for it feems that that was 1lot trt'afon at common law, as may 
reafonably appear by what lIas been befote {aid touchil)g ·that 
tubjeC\-. 

~ Hawk. P. C. th. xlix. § i. 

General to Kin~ Ceorge nl. and after. 
wards Lord High Ch1lflcellor of Crtllt 
Britain, per loIu",. W,U01'l'. 

C HAP. XXIV. 

C~n"trning declaring of treafons by parliament, IJnd th~fc trcafo1ts that 
wn-emailed.rdeclaredbyparliamemhetwc61tthe 25ifE.3. afld the 

Mar. 

ALTHO the order of the Jbtut· leads us to confider of petit trea
Jon in the n xt place, yet becaufe I intend to abfolve the whole 

diCcourfe of high treaCon and mifprifion of treafon, before I defcend 
to crimes of an interior natUre, I tball proceed to a full con1lderation 
of the whole matter fpecially reiating to high treaton, and fo far as the 
fame is not common to other capital offenCes: the 1l:atute therefore 
proceeds, " And becaufe many other"like cafes "at treafon may happen 
• in time to come, which a man cannot think nor declate at this 
" prefent time, it is accorded, that if any other cafe {llppofed treafon, 
., hich is' not above fpedlicd, doth happen b fore any juf1:ice, toe 
" juf1:ice fuall tarry without going to judgm nt of the tfeaCon, till the 

"caufe be {hewed and declared before the king ' and his 
[:2 S 9 ] " parHam nt, whether it ought to be judged treatoD or othet 

.. , felony; and if per caft any man of this realm ride atmed covertly 
.. or fecretly with men of arms again1l: any other to flay him or rob 
"him, or :ake him or detain him, till he hath made nne or ranfom ' 
" to have his deliverance, it is not the mind ot the king or hIS coun· 
" cil, that in fuch caft! it fuall be judged treafon, lJUt fual1 be judgecl 
" felony or trefpafs according to the law of the land of old time ufed, 

. " ~ according as the cafe requireth, tSc." I . 

This claufe confif1:1l or two partS, the forn~er, how trea(ons not 
fptciaUy declared by this 1l:atute fu~n for the future be fetded. ;2. tt 
deCJarcth, that a particular offenfe therein men' ed, that was in 
ritIi formerly held to be treafon, iliaU not for the future be taken to 
be fo. 
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A to tlu fornur of there daufes touching the declaring of trea{ol1l 

not declared by this ad, I {hall purfile the hifi:ory thereof at large in 

what follows, only at prefent l/hall fubjoin thefe few obfervations. 
1. The great wifdom and care of the parliament to keep judges 

within the bounds and exprcfs limits bf this ad, and not to f~ffer 

t]lem to rull out llpon their owu opinions into conllruttive treafons, 

tho in cafes, that feem to have a parity of reafon (like cafes if m a./im) 
but refcrves them to the decifion of parliament: this is a great fecu-

. rity, as well 3S direCtion, to judges, and a great fafeguard even to 

this facred aCt itfelf. 
And theref<>re, as before I obferved in the chapter of levying of 

war, this c1aufe of the ute leaves a weighty memento for j udges to 
be carefnl, that they be not over hally in Jetting in conllruCtive or 
interpretative treafons, not within the letter o~ the law, at leaO: in 

fueh new cafes, as have not bee1 formerly ekprefsly refolved and 
{etded by more than one precedent. c 

2. That the authoritative decifion of thefe ca/us omiJfi is referved to 
the king and his parliament, vi~ the king and both his houfes of 
parliament, and the moO: regular and ordinary -way is to do it by a 
bill declaratively j and therefore altho we meet with fome [" 6 ] 
declarations by the lords houfe alane in fome particular cafes, 2 0 

as in tbat of the earl of Northumberland, an no 5 H. 4. and that of 
Talbot 17 R. 2. tho they be decifions and judgments ot great weight. 
yet they are not authoritative declarations ti\} ferve this aCt of 25 E 3. 
but it mull be by the king and both houfes of parliament. 

As to tlte latt&r Qf thefe, it has been formerly di{cuffi d in the 
fecond chapter. 

ThlS, at cornmpn law, was held treafon, and the particular redfoll 
of the adding thereof in this place was, in effeCt, to reverfe tlte 
judgment given in B. R . P. 21 E. 3. Rot. 23. in Sir John Gorbegge's 
cafe (aJ; and touching Ibis whole matter of riding armed, ESc. vid, 

, fU~ dina Junt Jupra. cap. 1 J'_ p. 135. & fiq. 
Only the printed llatute varies from the par iamen~-roll of 25 E. S. ,.-2. It. 11. for whereas it i. printed in the late fratutes (co'Vertl] If' 

, Jeerllly) the parliament' roU is chiV/aclz arme difcO'lltrt Oil /ecrtttnlrclt. 
and accordingly the} old written manufcript fralutes are written thu., 
ehiVQCh. anile dcfcovlrt.a t.,nv, mle realrn, t!/c. which mifprinting 

poffihly bath made fame miftakee in judgments given of hi,b treafOA, 

VOL. I. 
(-; r ... .:t<.i. b. &f 18,. 
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as if to ride privily and covertly upon fuch a private attempt were not 

treafon i but to ride di(covert, openly, were rreaCon, when in truth 
neither in one cafe or rhe othel' it is treafon, nei ther at this day nor at 

commOL1law, ifit be only upon a particular or private quarrel, as in 

the cafe of 20 E. 1. between the earls of G/oucejler and H(rifol"d (b); 
and this of Gcrvegg(, tho it were more guel'rino & vcxillis (xp/icatis. 

But now to re[ume what is before promifed, viz. touching the 

firfi matter, namely treafons not declared hy rhe nature of 25 E. 3. 
we thall find, that between that natute and 1 Mar. there were trea- . 

fons enacted or declared of thefe kinds: 

1. Such as were fimply declarative treafons, or fo many eXl'0fi~ ' 

tions of the fl:atute of 25. E. 3. 
2. 1bere wer~ new treafons, that were £imply enaCl:ed, and not 

declared only that were perpetual in their innitution, but repealed by 
the fratute of 1 Maria:. 

"6 ' 3. There were new treafons, that feem only tempor.. I] rary or fitted to the reigns of thofe kings, in whofe time 

they were made. . 
4. There were fome treafons, that were perpetual, but more ex

pli ite declarations or rather expoutions of the natute of 25 E. 3. 

which yet thnd repealed by the fiatoute of 1 Mar. 

And here I mufi advife llle reader to take notice of thefe cau~ 

tions. 
1. Becaufe the hereaft~ mentioned fiatutes are many, and con

fifiing of divers daufes, (hat he rely not bar ly upon the abfiraCh 

thereof here given, hecauC. poffibly rhere may be mifiakes or omiffions 

in' thofe abfiracts, but perufe the flatutes themfelves in the books at 

large . 
• 2. That tho genf'rally it he a fail' topical argument, that when 

offenfes are made treafons by new and temporary aCts, they wer~ 

not treafons withi~ the fiatute of 25 E. 3. for if they were, 
they needed not to have been enaCted to \Ie trearon by new 

{btutes, a.> introduCtive of new laws in fuch cafes i yet that doth 

not hold univerfally true, for fome things are enaCled to be tr~fon 

-by new, yea and temporary laws, which yet were treafon by the 
Ibtute of 25 E. 3. as will appear in the fequel. 

And there£' re the ll:atutes of 1 tS 2 Ph. tS Af cap. 3. IE. '6. cap. 

12. 23 E'j~. tap. 2. making feveral offenfes felony have thia 

(II) S"lrll p. 135' R,I.,IM.l4rI. p. 111 
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wary daufe, tIlt fame not being trtafon within the j1atute 

E.3. 
And. bence it was, that ~hereas by the {latute of J 3 Eliz. cap. 

1. compaffing the queen's death and declaring the fame by writin~ 
or printing is enacted to be treafon during the queen's life, but the 
delinquent is by that fiatute to be charged therewith within fix 
months, and Throckmorton was generally indi&ed for compaffing the 
queen's death, and fbe overt· act was by making a writing declaring 
convenient landing places for the Spanijh forces, and the naming of 
divers popilh gentlelnen in writing, who 'would be affill:ant to that 
delign, and communicating it to the Spanijh embatfador, and Throck

morton excepted co the proceeding, becaufe not within fix months 

according to the fiature of 13 Eliz. tb~t exception was over- [262] 
ruled, bel:aufe it was a charge of treafon an an overt-a& 
within the ll:atute of 25 E. 3. ihich hath no fuch reftriction, and 

thereupon he was convict and executed. Camd. Annals fub anna 
1584. p .. 293. and the like was done upon the like exception in the 
cafe of the earl of Arundel; quod vide Camd. Annals fub an no 1589. 

p.426. 
3-. But where an a& of parliament made for the farety of the king 

or queen's perfon or governm t enaCts any offenfe to be felony 
only, or a mifdemeanor only puni lhable 'by fine and imprifonment, 
without that wary daufe above-mentioned, it is a great evidence 
and prefumption, that the fame was not l'reafon before, and a judg. 
ment of parliament in point,' for it can never be thought, that the 
parliament would in fnch cafes abate the C!xtent of 25 E. 3. or 
make that lefs than treafon, which was treafon by that ach 

I fhall as near .as I can purfue the order above.mentioned, but 
fome intermixtures there will nece!farily be of the many particular 
treafons enaCted by forne fiatutes, fome of which were within the 
fratute of 25 E. 3. and I lhall follow thofe in every fucceeding king" 
reign, 

In the time of king Edw4rd III. I find no declarations of treafoD 
aftc!r the fratute of 25. E. 3. 

Only 1 find fomewhat like it in the attainder of Thorp chief jufticc 
of the kiog's bench for bribery (c) and other offenfes, who was 

(c) He was ju/liee of .m1e ia _, Lia- exigent upon an inllietmcllt for (doDY, that 
tthl, and took bricica of fcvual to Ilay an fhould have ill'ucd againn them. 

Q 2 thereupon 
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thereupon {eritenccd to death, before (pecial cornmiBioners (d) af. 
figned ad judieandum fieundutn 71o/untatcm regis, in refped: of the oath 
he had made to the king and broken, whereby he had bound himfelf 

to that forfeiture~ j 01, eneountrf /on firement: it is true he had judg
ment, but there was no execution; this judgment and the whole pro
ceeding is entered in patent-roll of 24 E. 3. part 3. m. ~3. dorf. and 
was afterwards removed into the lords hOllfe in the parliament held 
in pllabis purifieatjonis 25 E. 3. which was a year befQre the parlia

ment held WedneJday in the feafr of St. Hillary 25 E. 3. wherein 

[ 6 ] the declaration of trea[on was made ; and in that parliament 
2 3 of oElabis purifieatjonis , n. 10. the judgment was affirmed 

• good, de puis qe fi obligca mejille par Jon firement a tief Nnna,!ee, 
jil fait of eneountl'C, t:J eonnujJeit, qui! avoit receivc douns eountrt., 

fin "dit firement: but with this caution for the future to prevent 
{uch an arbitrary cour[e of pror ~eding, t:J fur ceo y fuit quort.! 
par les grallts de meJme k parlemmt, qe fi nul tiel cafe aueig", d.ifore 
(m .evant de nul tiel, que nofire feigncur Ie roy pi ign, devers lui 
des grants, qB lui pierro, t:J par lour b01JC Qvyfe face outre Ct fJ' 
pleJc a fa royaL ftignory ( e); but this comes not to our purpofe con· 
cerning trea[on. 

As to the time of R.I%.. jr was :f fruitful time ' for ueclaring and 
enhanfing of treafon in parliament. Rot. ParJ. 3 R. 2. n. 18. pars 1. 

the cafe. of Jean Imperiall (/) wbo was fent as agent from the duke 
and commonalty of GmoTl, and coming hither by the king's fafe
conduCt waS murdered: the inquifition before the coroner was 
brought into parliament, and in purfll3nce of this daufe of '95 

E. 3. it ,was declared by the king, lords, and commons, to be 
treafon. , 

, This declaration h ing by the king and both houfe,s of parliament 
was a good declaration pur[uant 10 the aCt of 2:' E 3. but is 
not of force at this day, 1. Becaufe it was but a particular cafe, and 
extended not to any other cafe, as a binding . law but only as a 
great authority. 2. Becau[e it being not within the exprefs proviuon 
of the fraMe of 25 E. 3. it frands wholly repealed as tre~on by-the 

, ftatutes of 1 E. 6. ,and 1 Mari~. 

(tl) The earls oi Aru"tftl, "'''rwic~. &Ie 
(,) !htff il likewifc a provifo added, 

that thu Ibould not lie dr~ wn into PIece. 
.wtt; j,J.jGlfJ",tllIIlQ w,rj,,, 10', flli fir_iii,. 
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Rot. Par!. 1 R. 2. n. :J8. the judgment againft Gomentys and Wej1D. 
for betraying the king'll cames in France mentioned before cap. 15. 

p. 168. where Wcjlon bad judgment to be drawn and hang t1; this 
judgment was given by the Jords at the petition of the commons 
jJl parliament, but makes not much in the point of declaration of 
treafon, becaufe, 1. If done, as is fuppofed, by treachery and bri
bery, it was an adherence to the king's enemies. 2. Bing a d(~dara
tion or judgment only by the lonls, and not formally by the king, 

ords and commons, it is not fuch a declaration of tteafon, [ 6 ] 
as the at\: 'of ~5 E. 3. requires in cafes of treafoll not thereby 2 4 
declared. 

Rot. Par! 11 R. 2. pars 2. per totum, the great appeal in parlia
ment by the duke of Glouccjlcr and others againfl: the archbilhop of 
Y/Jrk, duke of Ireland, Trcjilian, UJkc, Blake, Holt, and otbers con~ 
taining diver articles, which r .. rely were hot treafon within the 
Itatute of 25 E. 3. yet had jnd!ment of hi6h treafoll given againfi 
them by the lords in parliament (g). 

Upon the impeachment of the commons againft Simon B urlt, 
Beauchamp, nod others, many of them had li ke wife judgment of 
high trea[on given againfl: them by the lords in parliament ( 'I!<). 

Altho the king did in fome ki d out\ ... ·ardly agree to thefe judgments. 
and the commons were active in it, and Rot. Par!, 11 R 2. pars 1. 
n. 50. public thanks were given to the king by the lord and com
mons in full parliament, de ceo, qillot{r avait fait cy pl(:n juJlice. 
yet this was no declaration ot parliament of trt!afon pllI{uant to the 
fratute of 25 E . . ~. bt!caufe the king and commons did not confent 
per 1'Ilodum legis dfclarativ,~, for the judgment was only the ,lords. 
2. Becaufe it was but a particular judgment in a particular cali, 
which was not ~onclu{jve, when the like; cafes came before judge. 

This parliament of 11 R. 2. was repealed by the parliament of 
21 R. 2. ;nd that of 21 R. 2. alfo repealed, and the parliament 6 

• 11 R. 2. enaae4 to be holden according 0 the purport and effect' 
of the fame by th ftaMes of 1 H. 4. cap. 3 & 4. but [his did not 
'alter the fratute of 11 R. z. and make thofe judgments, which were 
given by the lords in 11 R. 2. of any other value than they were 
and. confequently amounted not to any declaration by parliamell , 
that there which the lords adjudged treafons in r 1 R. 2. were or 

I 
(g) See S'attr,. y,l. J.p. J. 

3 ought 
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ought to Lc fo held; and if ar.y fuch confirutlion might be made 
upon the confirmation of 1 H. 4. cap. 4. yet the fame was re
pealed by the {tatute of 1 H. 4. cap. 10. in the fame parliament; 
and if not, yet certainly 1 E. 6. and 1 Mar. have wholly taken away 
the force of tbofe declarations, a {hal\ be {hewed. 

6 R ot. Pari. 17 R. 2. n. 20. Talbot' cafe,;o confpiring the 
[~ 5] deflru8ion of the dukes of Aquitoi1t and Gloucejler tbe king's 

uncles, and other great men, Et flfr ce firmt divers gtnts lC"vcr armies 
& arl"ayes a faire guerre en alJcmbles & cOT/grlgations in tres grand & 
horrible numbre : this was declared treafon by the lords in parliament, 
811d a proclamation ilfued to render himfelf, or otherwife to be at
tainted of (rearon : how far this was treafon or not within the fiatute 

of ~5 E. 3. hath been before conGdered, but certainly. if it were no 
treafon declared by the particular purviews of 25 E. 3. it is no fuch 
-authoritative declaration of treafon-in parliament, as this act requires 
in treafons not declared; . and if it~ were {uch an authoritative de
claration, it binds not DOW as fllCh, becaufe all treafons are reduced 
to thofe exprelfed in the fiatute of 25 E. 3. by the fiatutes of 1 H . 
•. cap. 10. 1 E. 6. cap. 12. 1 Mar. cap.). and rreafons declared, 
as well as new treafons enaaed, are by thefe fiatute fet afide, far
ther than the very declaration of 2Sl. 3. extends 

Rot Pari. 21 R. 2. quod vide inter jiotuta 21 R. 2. cap. 2, 3, 4, 

12. fome new fiatutes oftreafon were enaaed, others were declared j 
by cap. 2. it is enaaed, tl(at the procurers of any new commiffion 
like that, (for the obtaining of which the archbifLop of Canterhury, 

l.!/c. were in that parliament attainted) being convitl in parliament 
fhould be guilty of high tlenfon: again, cap. 3. If any be conviCt 
in parliament of the compaffing of the king's death, or to depofe 
bim, or (0 render up his homage to him, or of raifing war againft 
the kirtg J and cap. 4. The procurers or counfellors to repeal the 
judgments given in that parliament, if conviCt in parliament, are 
guilty of high treafon: other rreafons were declared, iJ.8 namc1y thofe 
nine rank anfwers to the king's quefi.ions, which are all recited 
and affirmed, and adjudged good and fufficient by the 12th chaRter 
of that parliament; other points were judged, as namely, that the 
'procuring of the commiffion for regulating' the mifcarriages in go
vemmeut an no 7 R. 2. and tbe execution thereof by the archblthop 
()[ CanllrbJly] and others was high treafoQ, 

And 
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And tho it is true, that fome of the points enaCled to be tre3'o 
fon by the 3d chapter were in truth treafons by the fia tute of 
25 E, '3. if here were an overt-aCt, namely compa~ng the death 

or depofing the king, OT levying WilT, yet thefe ftatutes and chefe de
clarations by the parliament of 21 , R. 2. are wholly fet aGde; and 

the fiarute of 25 E. 3 governs the whole matter of high treafon, 
notwithHanding any of the extenfions, enaClings, or declarations 
of the parliament of 21 R. Q. or any of the judges therein-mentioned, 

viz. Belknap, Trefilian, Holt, Fulthorp, Burgly, Thirlinge, Bikhill, 
and Clopton, for the parliament of 21 R. 2. is wholly repealed by 
1. H . .... cap. 3 & 4. and the parli,amcnt of 11 R. 2. wherein Belk. 
11ap ana Trdili!m were judged traitors for deliveri ng chofe extrava· 
gant opinions (h) is revived and affirmed ; and alIo by the Ll:atutes 

of 1 E. 6. and 1 Mar. the treafons enaCled or newly declared by 
the parliaments of J,l & 21 R.!!. are repealbd. 

And tho thofe opinions of thl judg('s Trdiii~Il' Thirlillge and the 
reLl: had the countenance of the parliament at 21 R. 2. yet they 
had the difcountenance of the parliament of 11 R. 2. and 1 H. 4. 

which repealed the parliament of 21 R. 2. and ftand at this day 
unrepealed in thei r full ftrength, excepting only fuch treafons as 
were newly made, or newly (leclar d hy thofe par:iaments: tho the 
fiatutes of I E. 6. and 1 Afar. have taken away thofe tl'eafons, 

which either the ftatute of 1 t R. Z. or 1 H. 4. had introduced more 
than were in the ftatute of 25 E 3. yst it l,lath noc taken away the 
efficacy of the parliaments of 11 R. 2. and 3 H. 4. as to their decfara· 
tions, that the extrajudical opinions of thofe judges were falfe and er
roneous; but in that refpeCl rhe parliaments of 1 H. 4. and 1 ~ R. 2. 
are of force, as to the damning of thofe extravagant and unwar
rantable opinions and declarations. 

I come now to the time of Hmry IV. wherein I fiud' }jute: in 
anna primo in parliament inter Placito Cot'orlie, JoAn Hall WllS CO\1-

viCl before the lords in parliament of the murder of the duke of . 
GiouceJler, and judgment given by (he lords per aJJcnt du roy, that 

·aJtho it were only murder, yet the offender {bonld have the judgment 

of high treafon, viz . to be drawn, hanged, embowelled, [ 6 J 
his bowels burnt, his head cut off, and quartered, al)d his 2 7 
~e~d rent to Calice, where the murder was committ d, which was 
I 

f ll) Ct. P. c.p.w 

Q4 
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executed hy the marthal accordingly ; this was no declaration of 

treafon, but a tranfcendent punilhment of the murder of fo eminent 

a perfS>U' 
1 H.4. cap. 10. " It is accorded, that in no time to come any 

,. treafon be judged otherwife tban it was ordained by the {latun: 

" of king Edward Ill." This at once fwept a.way all the extravagant 
treafons introduced in the time of R. 2. either in over much favour 

of popularity, or over much flattery to prerogative, for they were 
of both forts. 

Rot. Pari. 5 H.4. n. 12. There is a declaration of an acquittal 
of the earl of Northumberland from treafon; quod vide anlea cap. 1+. 
p, 136. but I find no dedaration nOT at\: of new treafon, in the time 
of H. 4. he was as good as his promife by the at\: of 1 H. 4. cap. 
lOr for he contented himfelf with the declaration made by 25 E. 3 . 

In the time of H. 5. 

By the fr tute of 2 R. 5. cap. .~, It is ordained and declared that 
"manflaughter, robbery, fpo iling,. breaking of truce, and fafe
e! condut\:s, and voluntarv receipt, abetment, procurement, conceal
" ing, hiring, fufiaining, and maintaining of fuch perfoos to be done 
" in time to come by any of the kiog's fubjet\:s within England, 
" Irelalld, or Wales, or upon the 'main fea {ball be judged ano de
" tennined treafon done againfi the king's crown and dignity j 

II and the confervator of the truce to have power by he klllg's com
miffion and by tbe commiffion of the admiral to inquire thereof:" 
But this {btute as to treafon is particularly repealed by the fiatute 
of 20 H. 6. cap. 11. but whether the general fiatutes of 1 E. 6. 

tap. 12. 1 Mar. cap. 1. had repealed it as to treafons done upon the 
rea may be a quefrion, becaufe it hath been mled, that thofe fiatutes 
extend not as to trials of treafon done upon th~ fea by the fiatute of 
~8 H. 8. cap. 15. de quo infra. .' 

The fiatute of 3 H. 5. cap. 6 & 7. it is true, is a declarative 
law, that clipping, wafhing and filing the king:s coin is treafon 
widlin the fratute of 25 E. 3. and judges of affife and jufiices of 

[ 68]' peac~ have cognifance thereof; but even this declarative l~ 
Z is repealed by the natute of 1 Mar. as it is declared in the 

natute of 5 Eliz. de quo anlea. . 
As to the judgment of treafon giVet,l in ir Jilin OldcaJlk's cafe 

RBt. ParI. 5 H. fJ. par. 1. n. 11. tho th:e judgment be given in' palr
liament, yet it is barely upon the acCOqllt of compaffing the king's 

death, 
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.death, and of levying of war, ' whicb was exprefsly within the ftatutc 
of 25. E. 3. as appears before, cap. 1/J.. p. 142. 

Touching the times of H. 6. 
Rot. Pari. 2 H. 6. n. 18. It appears, that John MPrtimer was com~ 

mined for fu fpicion of treafon ag inIl: H. 5. and 23 Feb. 2 H. 6. 

brake prifon, and CfC3ped, for which he wa indieted 25 Feb. 2 H. 6. 

at Guildhall, London, before commiffioners of oyer and terminer 
(j tting forth the matter, and thar priJonam prd!diBam faljq E.!I 'lIo/un-

o tari; fregit j tbe record by the king's command was fent into 
parliament, and by the king's cOl"omiffioner ad tenendum parliamen
tum, and the lord at the rcqueO: of the commons, it was affirmed 

. a good indietment, and Mortimer had judgment to be drawn, hanged, 
and quartered, and his lands and goods forfeited to the king by the 
judgment of the lieutenant, lords, and commfns. bv an act made 
then for that purpofe. • 

This it is true was an ' autho~tative declaration of tremon in this 
particular cafe purfuant to the clanCe of th~ Gatute of 25 E. 3. 

But it reO:ed not here, for in the fame parliament, n. 60. a gene
ral fl:atute paff'ed, " Que Ii afcun perfon fojt indite, appeUe Oll prife 
., par fufpicion de grand treafon and pur cefi caufe foit commiff'e 
.. & dctenus in prifon & efcap volunterement hors du dit prifon • 
.. que tiel efcape foit adjudgc & declare treafon. Ii tid perfon eot 
" foit duement attaint feloll la ley' de terre. Et eient lcs feigneurs de 
" fee ell tiel cas Jes efchetes & forfeiture& de terres & tenements de 
" eux tenus par tiel perfons iffint attaints. come de ceux, que font 
" attaints de petit treafon j Et teigne cefl: efl:atute lien & effeCl: del 
" OJ 20 'our de Oflobre darrein paff'e tanquc al pro hein parliament • 

.. Rot. Soit fait, come eft defyre par la petition. 
This parliament began 20 On. 2. H. 6· 6 

The things obfervable hereupon are thefe, 1. That to [2. 9] 
refcue a perf on, that is a traitor, out of prifon was tremon at 
common law, an,d fo continues at this day within the fiatute 
of 25 E. 3. 2 Co. 11!fiit. p. 589. and 1 H. 60 5. b. 2. But if a man 
c 111mitted for trea[on breaks prifon and efcapes. tho is not treafon' 
at common law. 3. Tho it be felony by the natute defrangentibtlS 
prifonam. yet it is not made treafon by that fiatute. 4. But if it 
were treafon by that ftatute, yet it i& correeted and made ~ot trea
fOil by the ftatute of 25 E. 3. alld 1 H. 4. and ~herefore in tbi. 
cafe it was made treafon m rely by th judgment of parliament, 
and futute of 2 H. 0, w 0 -but temporary and expired by the next 

parliament. 
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parliament. 5. That the judgment itfelf in Morlimtr's cafe, tho all 

authoritative declaration, was not at all binding in other cafe$ for 

t.w0 reafol1s, 1. Becaufe it is checked and cODtroled as to any (\Ich 
elFetl by the general act of parliament of 2 H. 6. which was to 
continue only to the next parliament; and 2. Became it was but a 
pameular ju~gment of parliament in that panieuliLr cafe, to which 
it was particularly applied. 

But howfoever, that qllefiion is now put out of queflion by the 
general aCt of I Mar. cap. 1. which enervates the force ofthisjudg
ment and declaration; for 1 Mar. repeals d<!clarative laws of treafons 
as well as enacting laws, and leaves the judges to judge ihjCl:ly ac
cording to the fiatute of 25 E. 3. as if no fuch judgment had been 
given in parliament. 2 Co. Injiit. p. 589. and therefore it feems firange 
to me, that the judges took any notice of 2 H. 6. in Benjied's cafe 
to ground any opinion on (i). < • 

And lltclC:fore, altho in tbe lat~, act of attainder of the earl of 
Strafford, there was a provifo added, that it Ihould not be conthued, 
that the trea(ons therein charged filOUld be a rule for judges to proceed 

by, in other cafes, it feems a cautious but needlefs provifo, 
[2. 70

] becaufe it was a particular judgment, that did not egrtdi 

pttfrmam, and no general declaratiie law to ferve the !l:atute of 2-5 

E. 3. For there may be collateral reafollS not only in policy, but if! 
jufiice fometimes for a parliament to vary the punilhment of crimes, 
in ful france the fame, when differenced by circumfrallces, in feveral 

perfons. 
S H. 6. cap. 6. Burning of houfes malicioufly or wickedly to ex

tort fums of money from mofe, whom the malefaCtors fpare, is 
made high treafon with a retrofpeCl: to the £.rfr year or'the king's 
r ign, faving to the lords their liberties, as in cafe of felony. 

Two things are obfervable upon this act, 1. 1 bat had it not been 
fpecially provided againfi, the lords had lofr their efchetes by making 
it (feafon. 2~ That this act, tho perpetual in its cpnfritution, yet was 
Jepel'Lled by 1 Mar. cap. 1. and aftet' t11:at repeal it remained felony, 
as it was before, and fo continues to this day. 

(ile". Car. Sl!3. JOI"'455' It was the is high trearan, tho the plrtie&. did not 
cafe ,n I H. 6. 5' b. Ind JlOt the IUtute of klto .. ·• tt.at there werc< traiton there, i. 
~ H. 6. on which tne juclges grounded their not warranted by that c~fe, whlfh ;, of 
opillion, altho II that opinioo i. expreft in one, who brake prifoD, A_i"f t"'./" 
C, .. c.. 583' Ind 1(<1. 77' ...... that the f'rf."'" W prif •• ", ill . 1111 foid p'ifdli Iv 
Itrclkiul of a pI ifon, whcr~ill traiton be. trla/.". 

Rot. 
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Rot. Pari. II H. 6. n. 43. A petition that John CarpentC1', who 
had committed a barbarous murder npon nis wife, for which he was 
outlawed and in prifon in the king's bench, might for example's fake 
by authority of parliament be judged a traitor, and that the jud es 

might give judgment againfi him to be drawn aild ~anged, f~ving to ) 
the lords their efchetes. Ro'. Pur CCO, qui/ femMe encountrc Ie liberty 
de feint efgJis /e roy fe avijera. 

20 H. 6. cap. 3. The coming of people out of Wales or the mar-
. ches of the fame into the counties adjacent, and taking and driving 

away cattle, and their abettors and receivers knowing thereof, i ' 
made treafon againfl: the king, faving to the lords marchers, ~f 
whom the offenders, receivers, or abetters held their lands, the for- r 

feiture thereof and of their goods and chattIes, when attainted; thi 
a& was to continue for fix yelrs: nota, the lords had Iofi their 
efchetes and forfeiture of the 0 nders good, if it had not beell 
fpecially pnt\,ided for, becaufe ~ade treafon and a new treafon. 
which was not before, for the lords marchers bad nor only, forfeiture 
of goods of felons, but royal efcbetes and forfeiture of traitors goods 
for the mofi part; . but that franchife, which was by pre- [ ] 
fcription, could not extend to new treafons. 27 I 

I find nothing more relating to this matter in the time of 
Henry VI. 

rThe impeachment of tbe duke of Suffolk by the commons fol' 
treafons and mifdemeanors contained many articles of high tr~afon 

within the fiatute of 25 E. 3. namely, adhering to the kinls enemies; 
but the whole matter being at lafi left to the king. he was declared by 
the king clear of the treafons, and for the refl: the king by a kind of 
compo£i.tion ordered him to be baniChed tor five years. Rot. Pari. 
2fS H. 6 n. 18, 19, 20, &e. 

As to the reigns of Edward IV. and Richard III. tho in thofe great 
revolutions, that happened in the latter end of Henry Vr. the begin
ning of Edwartl IY. the time of Richard III. there are many acts of 
attainder of treafon of particular perfons, that adhered to either party 
th~ contending for the crown, according as the fuccefs of war fell 
to one tide or the other, as namely Rot. Par!. 38 H. 6. n. 1.-36. 

&c. many of the duke of York's party were attainted of treafo~ by act 
orpa~liament. Rot. Pari. 1 E. 4. n. 6.-15, &c. the numerous com
pa/lies of the pa.rty of Henry VI. ~ere attainted by parliament; the 
like was done in the {hort :egrefi of H. 6. 11 E. 4. in a parliament. 

held 
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held in that lhort refumption of the crown by Henry VI. Again, 
'the like was done in the parliament of 12 E. 4. upon the regreh and 
re-expuHion of HenYJ VI. Again, Rot. Par/. 1 R. 3. divers perfons 
of great quality, that oppofed the pretenGons of Richard III. w~e 
attainted by aCt of parliament; and the like was again done ill the 

parliament of 1 H. 7. againl1 the a.ffiftants of Richard III. E~ery 

new revolution occafioned tbe attainder by parliament of the mol!: 
confiderable of the adverfe party; yet in all this time I find no gene
ral.declaration or general enaCting of new treafons by parliament. 

I come to the time of Henry VU. 
In this time I find but one new treafon, namely the natut:e of 4 H. 

,. cap. 18. whereby the counterfeiting of foreign coin made current 
in tbis realm is made high treafon. 

But this aa was repealed by the ftatute of 1 E. 6. cap. 12. 
[ 2. 72 J and 1 Mar. enp. 1. am1 at10ther ael made to the fame purpofe 

1n 1t1al'. jtjJ. 2. cap . 6. \ 

Th!s wife prince duly confidering the vlrious revo\utiol1S, that had 
formerly happened in this kingdom touching the crown efpeciaUy to 
111 houfes of York and Laneajler, and that every fuccefs of any party 
J)jef, 'ntly fub: 6l:ed aU that oppofed the conqueror, to the penalties of 
r afon; amI weighing that, altho ~ his marriage with the heir of 

the houfe of Ycrk, he had reafonably welt fecured his poifeffion of 
th crown, yet otherwife his tide, as in his own right, was not with
out fome difficulties; be ~crefore made a law, not to enat\: treafon, 
but to give fome fecurity agaioft it, viz . 11 H. 7. cap. \. "That all 
" perfons, that attend upon the king and fovereign lord of this rand 
" for the time being in his perfOl'\, and do him true and faithful fer
l' vice of alligeance in the fame, or be in other places by his com
" manament in the wars within this land or without, that for the 
.. faid deed and true duty of,alligeance he or mey thall be ju no wife 
" conviCt or attaint of high treafon, nor of other offenJes for that 
.. eaufe' by aCt of parliament, or otherwife by apy procef8 of law, 
.. whereby he or any of them iliall now forf, it life, lands, tene
" ments, rents, poi'effions, hereditaments, goods, chattles, or ,any 
n other thing. but b:: for that fervice utterly difcharged of any vex
" arion, trouble, ' or 10Cs; and if any at\: or aCts, or other procefs of 
c, law hereafter thereupon for the fame happen to be made c;nt~ry 
U to this ordinance, that then that ael or acb or other proccfs oNaw 

f4 whatfoever they be, ftana and be utterly void. provided always. 
. "that 
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U that no perfon or perfons- /hall take any benefit or advantage by 
" this aCt, whieh {hall hereafter dedine from 11i or their faid al1ige
cc anee." Upon this aCt thefe things are obfervable. 

1. ThatShis aCt was not temporary or for the life of king Henry 
VII. but was perpetual, and extended to all fueceeding kings and 
queens of this realm, for it is for attendants upon the king or fove

reign lord of this land for the time being. 
z. It is obfervable, that this aCt extendeth to a king de 

. loBo, tho nat de jure, felr in truth fueh was Henry VII. for [273] 

his wife was the right heir to th~ crown, and his regal power was 
principally by an aCt of parliament made 1 H. 7. before his inter
marriage with his queen; tho both titles were derived to his defcen
clants, viz. Henry VIII. ancl in default of i{fue, to his fi.fler, from 
whom our prefent fovereign is c1efcended: and1this aCt, tho extended 
to his fuccefi'ors, whkh were ki s de jure, as weU as de fafi'O, yet 
was made for the fecurity of him If and his fervants in the fidl: place, 
which appeareth more fully alfo y the preamble. 

3. That tho this aCt might fecure tbe attendants 011 the king in hi. 
wars againft impeachments in an ordinary courfe of law, aod might, 
as to this purpofe, exempt them from the danger of any treafon by the 
fiatnte of 25 E. 3. as adherer. to the king's enemies, yet it wa a 
vain provifion againfi future aels of parliament, "h (e hands could 
not be bound by a former aa. from repealing it, or taking away th 
effeCt thereof ill p"art or in all. 

It is tru~, unce that time this kingdom harh had no great experi
~ce of changes of this nature, nor need to make ufe of the advantage 
of this natute; it is true queen Mary began her reign 6 July 1553. 

fue was crowned 6 OBob. following, her full feffion of parliament be
gan 5 OBo". 1553. which, as the day before her coronation, and 
the fecond feffion thereof was held by prorogation 24 Otl.o". 1. Mar. 

Upon tbat -6th of Jul', which was the day of king Edward's death, 
and before queen 4{ary was aClually (ettled, tbe lady Jalle Gray fet 
up a title for herfelf, and continued in fo e l;;ind of regal power, 
until the 1fi of AugNji foltowing, and dt,lring thofe twenty-four days 
the fiyles of deeds, Ihttgtes and other th.ings (and poffibly alfo pro
cefi'es) were made in her name, and a fpec;ial aCt was made 1 Mar. 
1ft' 2. cap. 40. to make them effeCtual, a~d to be pleadable ill th fryle, 
n~"ne, and year of queen Mary; " fo that the lady Jane feemed an in
truder for .aboQt twenty-four days. ut the truth is, {he was not fo 

much. 
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much as an ufurper, or a queen dt Jallo: and there her affifl:ants in 
tbat buunefs, viz. the archbilhop of Canterbury, the duke of 

[274] Northumbtrland, the {aid lady Ja1ft and divers others were 

attainted before commiffioners of 0 er and tenni,,"; and thofe at
tainders confirmed by parliament 1 Mar.fill. 2. cap. 16. and note in 
fIlat ael of attaindel' a {pecial provifo, that the poffeffions of the arch
bilhoprick of Canterbury {bonld not be forfeited by that attainder or 
aCt of parliament; poffibly they thought that the general word of 
that aCt, or at leafl: the flatutes of 26 H. 8. and 33 H. 8. which gave . 
forfeitures for treafon againfl {ucceffors, and were not repealed by 
1 Mar. might otherwife have forfeited the lands of the archbiGlOp
rick by the attainder of the arcbbiChop j but of this Jupra cap. 23. 
p.252. 

4. But what was the meaning of the proyifo in that ael of 11 H.. 
7. "That no perf ODS {ball havC'lthe benefit of this aCt, who lhall 
" decline from hi alligeance," is d rk and dubious. 

But thefe que{lions never failed to be {oon decided on the vielor', 
part by their parliaments, which were always obfequious enough in 
thefe matters to the viCtor, and ready to pars aCts of attainders for hi 
rafety and their own, againft which no fecurity was, nor could be 
given by this aCt: of I 1 H. 7. 

I come now to the reign of Henry VIIi. which was a reign, 
wherein aCts concerning treafon were exceedingly multiplied, and 
they are of three kinds; ~ 1. Such aCts, as conflituted or declared 
trea{Qn. 2. Such aC\s, as concerned the trial of treafon. 3. Such 
as concerned the punilhment or forfeiture of treafon. 

By the flatute of 22 H. 8. cap. 9. Richard Rofi for wilful poifoning 
of divers perfons is by authority of parliament attainted of high trea
COD, and that he be boiled to death: and by authority of parliament 
murder by wilful poifoning is made trcafon for the future, aad tho 
offender to ~ boiled to death, and not to have benefit of tbe clergy : 
jtlflices of peace to havc power to inquire of this Qffenfc, and alfo of 
counterfei ing COiD of any foreign kingdom, fuffered to be current 
here, the tide of lords to efchete of the lands of offenders in poifoning 
it faved to them (k). 

[ ] 
This treafon is repealed by 1 Mar. ~ap. 1. and the fame 

~5 .. 
remains felony as before. t' . 

(I) C .. ,.c.j. .... 
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By 26 H. 8. cap. 13. "Malicioufly to wllh, will, or deGre by 
" words or writing, or by craft to imagine, invent, praetife, or at • 
.. tempt any bodily harm to the_ king, queen, or their heirs a,pparent, 
" to deprive them, or any of them of their dignity, title, or nam~ 
,~ or flanderoufly, or maliciollfly tQ publilh by exprcfs writing, or 
" words, that the king, our fovereign lord is an heretic, fchifmatic, 
ee tyralft, infidel, or ufurper, or rebellioufiy to detain any of his 
"<:afl:les, ESc. in this realm, or other his dominions, or rebellioufly , 

... to detain or keep any of his lhips, ammunition, or artillery, ,aoo 
.. do not humbly render the [aid caCHes, fortreifes, thips, or artillery, 
" to our fovereign lord, his heirs or fueeeffors, or fueh as thall be 
" deputed by tbem, within ii.,< da)'s after they be commanded there
" unto by proclamation under the great real, is enaeted to be treafon 
" in the offenders, their aiders, counfellors, confenters and abetters: 
" foreign treafon to hlf 'tried in anf county, w6ere the king lhall ap
ee point by commiffion." 

1. It {bould feem, that this a was intended to be perpetual, for 
in it and the fubfequent c1aufe of forfeitures it mentions the king, his 
heirs and JuccejJors - 2. Part of this feems to be treafon by the flatute 
of 25 E. 3. viz. the praClifing any bodily harm, if there be an overt
aa, and alfo the rehellious detaiping of the king's cafUes after Cum
mons by proclamation; the r fl are purely new treafons. 3. But 
whether it was temporary I)r perpetual, all treafon re£1:ing 1ingly, as , 
enaetc:d by authority of this aa, is repealep by 1 E. 6. and 1 M~r_ 
and yet the latter c1anfe (I) concerning forfeiture in relation to aU 
treafons within 25. E. 3. fland unrepealed; de quo vide fitpra til 
infra. 

By 27 H. 8. cop. 2. counterfeiting privy feal, privy fignet, or fign 
manual is made treafon, and the offenders, their counfellors, aiders, 
and abetters to fulfer and forfeit, a5 in cafe of treafon; this is repeal
ed by 1 Mpr. cap. 1. and then re-enad:ed by l Mar. cap. 6 1 

By 2;. H. 8. cap; 22. the divorce between the king and r 6J 
queen Catharint is affirmed by parliament, and a!fo the 27 
marriage between him and Ann~ Bullen, and tl;le crown with aU dig
nities, honours, pre-eminences, prerogatives, authorities, and jurif
diCtions to the fame annext, or belonging, is entailed after the king" 

(!) Br this lauer c1aufe the offend~r. ditamellu of any en.te of inheritance in 
&ft'. /hal forfeit to the ,king, his heirs ,and uft, or 'po/feffion, by any ~ight, title, or 
iuceifon all hnd., tenement' alld here- meaD', 

death 
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death to the heirs of his hody lawfully begotten, viz. to the .6rll; 
fecpnd, and other foos of the.king and of the faid queen AMe, and to 
the heirs of their bodies fucceffively; and for want of fuch iifue Ie, 
to t~e heirs male of the king, and the heirs of their feveral odic~; 

and for want oHuch iifue, to the lady Elizabeth. their uaughter ami 
the heirs of her body, and fo to their fecond, third, and other 
daughter ; and for ,want 9f {uch iifue, to the king's right heirs. 

" If any hy writing, printing, or exterior aa malicioufly do or 
It procure any thing to the peril of the king's perf on, or to the dif. 
" turbance of the ki~g's enjoyment of the ero n, or to the prejudice 
co or derogation of the marriage between him and queen Anne, OT to 
,I the peril, £lander, or dilherifon of any of the i{fues or heirs made 
" by this aCl inheritable to the crown, it {hall be high treafon. 

" If any by words without writing, esc. roalicioufly publifh any 
fI thing to the fiander of the faid.m arriage between the king and 

"quee Aline, or to the £lander ~f dif,herfion of the i1fues of the 
U king's body begotten on the faid queen Anne, or other heirs in

" heritable to the crown, by virtue of this aCl, it fhaU be mifprifion 
" of treafoll:" an oath is appointed to be taken in purfuance hereof. 
and the refufers are guilty of mifprifioll of treafon; provifion is made
for the cuftody of th heir of the crQWll during minori y. 

28 H. 8. cop. 7. the Ia!\: aCl is repealed, and all intermediate of
{enres again!\: thaf aCl: in relation to queen Anne or the lady Elizaheth 
pardoned; queen Anne al'ld others attainted of treafon; the marrjag~ 
between the king and queen Catharine. annulled and judged 'Void. and 
the ifruca between them to be illegitimate; the marriage between the 
king and queen Anne judged void by fentence of divorce of the arch. 
bi(bop; the famt: fentence confirmed. and the marriage with queen 
Artne judged :md declared null and void, and the iaues between (hem 

] 
declared illegitimate and excluded from inheriting the crown : 

[2.77 Lr.;itical degree. fettled. Children between the king and 
queen Jtme {haD be adjudged the- king's lawful c~ildren, and inherit
able to the crown; the crown entailed to king Rmry vm. and the 
heirs of his body lawfully begotten, that is to fay, to the 6rft,. fe
cond, and other fons of the king on the body of queen Jtnu begot
teD, and the heirs of their bodies feverally I and in default of fuch 
iB'ue male, then to the urn fon and heir male of his body, andid-to 
6e. {ecoocl and other fons in tail; and. for the want thereof, to',the 
6rA .... odIer iJruc female between the king and Cl1leen JtnII ill tail ; 

ad 
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~nd for want of filch iifue, to the king's fidl and other ilfue female 
in tail; a~d for lack of iiflle of the king's body, to filch perf on, and 

in fuch manner as he {hall appoint by his lafl: will, or letters patent; 

provifion againfl: difl:urbances of th heir of his body fo nominated 

under pain of treafon; "And if any {ball by words, writing, print

" ing, 01' other exterior aCt dire6Hy or iudir cUy do or procure mali· 

c< cioufiy any thing to the peril of the p~rron of_the king, his heirs r 

" {uccefi"ors having the ro),al eflate of the crown, or malicioufly or 

, " willingly , by words, -&c. give ccca lon, whereby the king, his 
" heirs or fllcceffors might he interrupted of the crc;>wtl, or £ r tbe 
.. interruption, repeal or adnullation 'Of this aet, or the king's dif. 

" pofal of the crown Ole 0 ding to it, or to the ilander. dill:llrbancc, 

" or derogation of the marriage between the king and queen Jane, or 
" any other lawflll wife, which he {ball hereafter marry, or to the 

,. peril, flander, or diJherifon of iny of the i u~s and heirs of the 

" king limit.:d to be inheritahle to the crown, or to whom the king 
" fllall by authority of this aCt ifpofe it, or tha.t affirm, &c. the 

" marriage between the king and queen Catharine, or between the 
" king and queen Anne to be gobd, or {lander the fen tellces of divorce 

" above faid, or publifh tJ cir iifues to be the king's lawful children, 

" or {hall attempt (0 deprive the }<ing, tbe queen, or any made in. 

n heritable to the crown by this aCt, or to whom the king by authority 
" of this aet {hall difpofe thereof, ('If their titles, Gyles, names, dc~ 

" grees, or roy~ eaate or regal power, or ,refufc to take an 8 
4' oath to anfwer fuch que(tion , as {hall be ohjeCted to rhem [ 2 7 ] 
" upon any c1aufe of this aet, or after taking ~he oath do contemptu

" ouay refufe to anfwer fuch interrogatories; as /hall be objech:d con
ce cerning the fame, or thall refufe to take the oath injoim;d by this 
" aet, they, their aider, counfellors, maintainers and abetters fball 

" be guilty of n'eafon, and forfeit all eh ir lan(\s, &c. and all fanetu

" ary exduded-" 
The form of the oath is fet down in the aCt; and power is given to 

the king by will to °difpofe of the cufl:ody of the kiog's' iffue within , 
Qg~. 

It Oil made treafon to difiurb fuch c:lifpofal, and alfo po~er is given 

to the king to difpofe or give by will, &c. to any of his blood ally 

title 1fyle, name, honors, tenements, or hereditaments. 

til, 'Ibis aCt doubted whether the attempting any thing in par

lialnent againfr tIle l..1larriagc: of queen AitJlt might not bring them in 
VOLo I. , R d.Ulg~r 
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danger of the aa of 25 H. 8. and therefore took care both to repeal the 

ad, and to difcharge and pardon what haa been attempted againfi it. 

Tbe claufe enabling the king to difpofe 6f any honours or lands to 

thofe of bis brood by will waS necefI'ary, for without fuch an enabling 

a8: of parliament the king could not difpofe thereof by will, but only 

by /ettrrs patent under the great feal, or for lands parcel of the duchy 

of Ltlncajlcr under the fcal of tbe duchy. • 
But it feerns, tbat a~ to the difpor: I of lands belonging to the crown 

or duchy by letters patent ullder there refp aive feals, the Icing bad. 

power without this aCt, or the 35 H. 8. cap. 1. to difpofe thereof, and 

to bind his fuccefI'ors. 
And this by reafon of the fpccial penning of thofe a&s, which, as I 

think, diJ not entail tlt~ lantis, that the king had in jure corom! or i,l 
jurr ducat~s Lallcajiriee, but only limits the fucceffion of the crown 
and of the dignities, honor$, prer~gatives, pre-eminences, authorities, 

or jurif,liClions to the fame anne or belonging, which are but fo 

many cxpreffions of the parts or ncidents of the regal dignity, and 

not of the lands or po£feffion$ of the crown, but thofe refted in the 

crown in fee-fimplc, as they were be.ole thofe aas made. 

[ ) 
And hence it is, that in the feveral aas of 34 H. 1:1. cap. 

. 279 21. 1 E. 6. cap. 8. 1 S E{iz. cap. 2. 35 Eliz. cap. 3. 43 

Eliz. cap. 1. for confirmation of letters patent, there is no cIau[e 

to make them good, notwith!l:anding the entail of the crown, for it 

was not needful; bUl th~ lands granted by king Henry VIII. Ed
ward VI. queen ~1ary, queen Elizabnh, fiand effeCl:ual without any 
fuCb con6rmation, and yet the entail of the crown by thefe aCl:s con

tinued till the death of queen Elizabeth, at ~ hich time it was fpent, 

and king Janus fuccceded to the crown as the true heir thereof', 
without the help of any entail or nomination by Hmry VIII. 

And yet after all this the whole fcheme was altered by the fiatutt: 

of 35 H. 8. cap. 1. for thereby after recital of the fiatute of 21:1 H. 8. 
and that the king had iff'ue by queen Jane prince Edward, and the 

king had 4ince married the lady Catharine; It is enaCl:ed, " That if 
" the king and prince Edward die without heirs of either of theiT 
" bodies, the crown !ball remain to the 4dy MQrJ and the he~ of 

" her body under fuch conditions, as {hall be limited by lhe king by 
" hill lette)!I palent, or his Iaft will; and for want of fuch ifNs. or 

" upon bre {·h of rod} conditions, to tbe lady Elii:abeth and the~ra 

oJ h r bcxly under fuch condinous, al (hall be lim*'l by the king 
- H by 
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If by his laft will or letters patent; and in default of fuch itrue~ Or 

" upon breach of fuch conditions, to fuch perfons and for [uch eftates, 
" as the king lhalllimit by his will or letters patent. 

This aCt repeals the former oath of 28 H. 8. and direCts the form 
of a new oath to be taken for the extirpation of the pope's pretended 
fupremacy, and limits it to be taken by all that rue livery, have any 
office of the king's gift, receive orders, take degrees, and by all per
fons whom the king, esc. 1hall appoint, and that it fhall be trearon 
in [uch, who obfiinately refufe to take tbe oath. 

1t is alfo enaCted, "That if any perf Oil by words, writing, ptinting 
" or exterior aCt malicioufly or willingly do or pro ure any tbing 
" directly or indirectly fbr the repeal, annullation or interruption of 
" this act, or any thing therein contained, or of any thing [ !r ] 
" that fhaU be done by the king in the lim' ation of the 2 0 

" crown to be made as aforefaid, r to the peri, dilherifon or fiander 
" of any of the iffucs and heirs Jf the king being limited by this aCt 
" to inherit and to be inheritable to the crown, or to the dialerifon or 
" interruption of any perf on, r whom tbe crown is by this act, or 
" filall be limited by the king as aforefaid, whereby they may be de
" ftroyed or interrupted in body or title of the inh ritance of the • 
" crown, the fame {ball be hig treafon in the offenders: their main
" tainers, aiders. counfellors, and abetters, faving ro all perrons, other 
" than the parties attainted, their heirs and fuccelfors, all rights, &c. 
" in the lands of the perrons attaint." 

And note, tbat notwithftanding the caution ufed in the aa of 28 

H. 8. for the pardon of the attempting to repeal the aa of 25 H. 8. 
no fuch care was thought necc:iThry here for the attempt or procure
ment to alter the law by act of parliament; for as it could not be 
refirained by a precedent act, fo neither was it concerned within the 
penalty. 

And thus much for thore treafons, that related to the fucceffioll of 
the crown, which J.have put together, notwithl1anding many of them 
come after. thofe other acts, which llhall hereafter mention • 

. ~y the 28 H. 8. cap. 10. which was the great concluding act againft 
the papal authority, the aiferting or maintaining of the papal autho
rity is brought within the ftatute of pr/elllulIire, and he that obftinately 
reftifeth the taking of the oath of abjuration thereby ena6ted, is fub
jec}ed to ~e penalty of high trcafQn. 

R2 ~ 
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By 28 H. ~. ~op. 18. marrying any of the king's children or reputed 

children, or hi fillers, or a~nts of the fatber's part, or tile children 

of the king's brethren, or oilers, without the king's licence under hia
great feal, or deflowcrin of any of them, is ena8:ed to be tfeafon. 

DrSI H. . cap. 8: the king and council's proclamation concern

ing religion or other matters are to be obeyed under fuch penalties, 

.. they £hall thil)k requiGte; they, that difobey them and then go he

yond fea com clllptuoufly to avoid anfwering fuch offenfe, 
[~81] (hall be guilt of tfeafon, &c. faving to every perfon, other 

than the offenders, their 1 eirs and foccdfors, all right, &c. 
By 32 H. 8. C(lp. 2-. the manialTe between the king and lady Anne 

CIC'Vt, whkh had bl'en diffolvecl by the fentence of convocation, wa 

confirmed by pal'liatienr, with liberty for each party to !Darry dfe

where: if any by writing, printing, or exterior aa, word or deed, 

accept, t ke. judge, or believe the {i :d marriage to be good, or attempt 

. any thing for the repeal I)r adnullaVon of this aCt, it alall be high 

tleafoll in th 01, their ajders, coulueller, abetters, or maintainers. 

faving the rights of all, other than th offenders, their heirs and fue:

ceff"ors j and all pcrfons that bave aae agaioll the faid marriage are 

pardoned. 

By 33 H. 8. (ap. 21. Queen Catl/orine Ho'U.Jord was attainted of 

high treafor., amI all rerfoos'th:lt had aaed againf1: her were pardoned: 
any woman, ~ hom th king or his fucce£r(lrs {hall intend to take to 

-wife, thinkin her a pure Rnd clean maid, if {he be not Io, and {hall 

-will/ngf ('ouple hcrfdf in marriage to the king notwithf1:anding, with-

out difcoYrring it to the king before marriage, fball be guiJty of high 
treafor. j aud if any other kno\ it and reveal it not, it alall be mif· 

prifion of treafon: the queen or prjnce's wife folliciting any perfon 

to have carnal knowledge of her, or any perfon folliciting the <Jueen 

or prince·, ,vife to have caroal know! dge of her, is treafol1 in them 

refptaively, their couufellers, aKlers and abetters. 

By 35 H. 8. (Op. 3. The king's fiyle fHenricu% oflavIIs Dei gra.t;" 

Anglire, ~'ranc~ & Hiberni:e rt:K, fidei difmfor. &I in /t,;rJ ece/tjill{ 
Anglicanae & Hib rniz fupremum caput) is united and annexic1 to 

the ilDpc:rial crown of England; and if any thall imagine to deprive 

die king, queen, prince, or the heirs of the kiog's body, or an] to 

~ crown ;, or iball be limited, of any of their title!,. ay~, 
~,4egrees, oyal ef1:ate, or regal pOwa' anneX( to the crowl\of 
~1r'Q~' it thall be high tfcarOn. faving tbe right of aU other than 

cooers,. their heils and (uccdfors. 

~ AM 
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And thus far concerning the feveral treafons enacted ill tbi. king'. 
time, all whicb are neverthelefs now abrogated and repealed by 
I E. I). and 1 Mar. as {haH be {hewn. 

11. There are fe~'eral atts of parliament in this king's time, which 
concern trial of treafon, fame of which are in force at this day, and 
not repealed by any fiatute. 

By 26 H. i. cap. 6. The treafon concerning counterfeiting, walli. 
jng, dipping and n)illil11ing of money current within this realm, as 
likewife other: felonies committed "in Wales or the marches thereof, 
may be heard and determined before jufl:iccs of goal-delivery in the 
next Englijh county; b4t nClte, this' extends not to other trea(ons, 
nor, at this day, to clipping or minilhing the coin; for the aCts, dlat 
made them treafon at that time, viz . .3 ·H. 5. aod 4 H. 7. fiand now 
x;epealed, and the fratute of 5 Eliz. cap. 11. for clipping, and 18 Eliz. 
cap. I. for mini'thing the coin, <tir ct it to be tried by the courfe and 
orde: of the law; and fo it is 1fo for counterfeiting of foreign coin 
by the fiatute of 1 Mar. yea, and as to counterfeiting the coin of mis 
kingdom, ~r any other offenffouching coin, by the futute of I & 2 
p . & M. cap. 11. the indi&nent and trial .is direCted to be accordjng 
to the courfe of the common law; fo that as to coin alfo tbe fiatute 
of 26 H. 8. is now o<!t of doo . 

28 H. 8. cap. 1 :;', For trial of treafon committed upon the high fea 
before the admiral, &c. by commiffioo und r the great feal; wis fta
tute as to trial of treafon upon the fea ftlntls unrepealed by 1 Mar. 
and whether as to trearons committed in any rivers, or ports, or creeks 
;virhin the bodies of counties, it be not repealed by 1 & 2 P. & M. 
cap. 10. or by [he ftatute of 35 H. 8. cap. 2. for trial of foreign trea. 
fons, is confid rable. • 

By 32 H. 8. cap. 4. Treafons and mifprifions of treafon committed 
in ffTalcs, or in other places where the king's writ doth not run, thall 
be tried before furh commiffioners of oyer and termincr, as the king 
fball appoint, as ,f committed in the fame cO\Jnties into wbich the 
commiffion is direCted • 
. -This is repealed by the ftaMe of 1 & 2 P. ts M cap. 10. cited 
to be fo adjudged in H. 14 Eliz. (m) Co. P. C. p. 24. be- [ 8 ] 
(;<lllje It is done within this realm, and fo may be tried in 2. 3 
Wales. 
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33 H. 8. "t, ~O. Concerning the proceeding touching the enquiry 

and trial of tRafon committed by perfons, that become lunatic after 
the trealOD committed, without purting them to all(wer, and touch.., 
ing the exet:ution of perfons attainted of treafon, and afterwards be
coming lunatic, is rcpc</.led by {he (latute of 1 ~ 2 P. &1 M. cap. 10: 

fiitU Co. P. C. p. 4 &1 6. both as to the indi6l:ment and as to tbe trial; 
but the forfeiture of perfons attainted of trcafoo, as to old treafon~J 
{lands in forcc. 

33 H. 8. cap. 23. Treafon or mifprifion oftreafon or murder com
mitted by a perfon e~amined before three of the council, and found, 
by them guilty, or fufpe6l:ed, may be enquired of, heard and determined 
before commiffioners of oyer and terminer in any county of England 
to be name9, by the lOng, by jurors of the county in fuch commiffion : 
challenge for lac~ of forty £hUlings freehold allowed, peremptory chal
lenge is 91tfied in treafon Ot m~fpriion of treafon: trial by peers is 
Caved. 

This ftatute as to the i\ldi6l:lDent aUl trial of treafon in any foreign 
county frands (e~(j.led by 1 & 2 P. 8' M. Cf!p. 10. as was ruled by 
all th~ judges of England in Somervilif s cafe, M 26 Eliz. reported 
by juftice Clench, n. 17. (n) againfi the opinion 9£ Stamford, PI, Cor. 
Lib. 11. cap. 26. both as to the inditbn.ent and alfo as to the trial, foc 
Somtr'lJille W<l,S indicted in the county ~h,ere the ofItm,fe was, and I.>y 
a commiffion in Middleftx was tried by a jury of the c~)UntY", where 
the ofI'enfe was I=omm~tted; but as to murder, it ieems to {land unre
pealed, and aq:ordingly put in ure; Cromptoll's jufiice (o). 

S5 R. 8. c4p.2. Trcafons, t;ni,fprifions and' concealments of treafol & 

commjtt(!d OUl of ~he realm fl:lall b~ heard and determined by the 
court of king" bench, and tried by a jurl of that county, where the. • 
court (its, or before commiffioners aDd in fuch £hire, where the king 
~all appoint by his conuniffion, by good and lawful men of the fame 

[
2.8 ] {hire, as if committed in the falne {hire;' ~ial of a nobJema,n 

, 4 by lJis peers is (aved. 0 

Upon this tlatute thefe points have been reColved: 1. That this aCt: 
• not repealed by 1 E. 6. or 1 & 2 P. & M. tap. 10. th~ it was re-' 

in Or"rk's cafe, C,. P. C. p. 24. 2. It extends to a treafoQ, 
1i&',!t~lmi1ttcd in Irualld, rcfolvcd in Sir John PerrfJt's cafe (p), Co. f. C. 
1t~1_r.~. s. It extanda.to a treafon committxl in IrdolUi bya'pee!: 

(I) 'I4tr'1'r. "0/. 1.1.181. 




