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Ireland, fo refolved in 22 Car. 1. in B. R. in' M4cgui1'e's care (.qJ. 
4 The commiffion ill this aCt mentioned may b figned by the king" 
fign manual, or the warrant to the chancellor to iuue the commit:' 
fion may be figned by the king's fign manual, and either of them 
is warranted by [his fiatllte, fo refolved H . . ~6 Eliz. cited Co. PIa. 
Cor. p. 11. in the cafe of Patrick Ocullen. 5. 1 f an indiCtment 
be taken by virtue of this flatute in tbe county of Middltje((, 
and then the bench is removed by atljonrnment into another county. 
if the prifoner pleads not guilty, it 1hall be tried by a jury of that 
county where tbe indiCtment is taken, becaufe the words are' 
that it flail be inquircd heard and dftermined bj gopd alld lawful 
mm of the Jan~~ county. v)//Cre the [aid bench jhall fit. M. 35 f5 
36 Eliz. B. R. ill the cafe of Francis Dacrts cited Co. Pi. Cor. p. 
3 . but otherwife upon an indiCtment upon pie fl:atute of 5 Eliz. 
cap. 1. for refuting the oath ~f fupremacy. Co. Pl. Cor. iui .. 
dem(r). ' J . 

III. As touching the third ~int of fo rfeitures hy tr afon I (hall 
fay little more, than what ii/ faid befole ill tbe prececling chapter 
concerning the forfeiture of (enant in tail. 

Only it feems, that the law was taken upon the fiatutes of 33 
and 36 H,. 8: before mentionerl, that if an abbot r a bilhop were 
;lttainted of treafon, that by force of the gen ral words of forfeit­
ing aIL their lands, tenements and hereditaments they forfeit the lands 

(!)f tbeir chur 11, tho they had them in aut e droit. 
1. Becanli in the favings of thefe fiat utes, yea ~nd in . all the 

new fl:atutcs of treafon made in the time of Elmry VIII. above­

mentioned, the faving runs,Javing to all pCljOns otlter than the [28 ] 
offenders, their heirs and Jucccl/ors Juch right, &c. ano the 5 
exception of Jucciflors makes it probable, that they intended, when 
n fole corporation was attainted of treafon. he !llOuld forfeit the landa 
f his church. 

2. Becaufe in t1lc aCt of attainder of the archbi/hop of Canter­
~ury 1 ./J,{ar. cap. t6. there is a fpecial proyifo, ~at it ihould not 
e f;l:nd tQ the lands which he had in right of his archbiihoprick . • 
but that thefe ihould be faved, as if he had not b en attaintep. 

3 •• 6ecaufe by the aCt of 31 H. 8. cap. 13. it appear plainly, 
th~t' the poifcffions of Monafieries, where the abbots were at­
tainted of tfeafon, came thereby to the crOWD, tho they are 



not annexCd to t!le court, of al1gmentations of the king's 
nues. 

4. It i.s clearly admitted by the jutlges in the care of the BitllOP 
of Durham, D)·. 289. that by force of the natute of 26 H. 8. the 

laAds of ~ys, &c. came to the crown by the attainder of treufon 
of the abbots, &(. and poffibly it was in defign at the time of the 

1~king of tbat fratute. \ 
Bur it is true, that before that {brute of 26 H. 8. ~. The land~ 

'hich a perron had i~l right of his church, were not forfeited byat­
tainder of treafon. 2. That altho the lands of a {ole corporation 

{lleh a~ were an abbot, prior, bifll0P, might be forfeited by attainder 

by the fpeeial penning of 26 and 33 H. 8. yet the lands o~ an ag­
gregate corpofation, a dean :lnd chapter, (nayor and common,alty, 

were not forfeited by the treafon of the d.:an, or mayor, by virtue 
of Iho(e fiatutcs, for t1;e right of tl1e land WllS in the commonalty 
:lOcl chapter, as well as in the cl an Ott mayor, and not in them aJone. 
3. That at thi's day the attainder of tl~:afon doth not forfeit the lands 
of a bithop, parfon or other fole edefiailical , co!p()ration: J. 

Bec:lUft: the fiatlltcs of l Eliz. (j), an 13 Eliz. cap. io. (t), dif­

abling bi£hops, mailers of hofpita!s, &c. to alien their pofi"'cffions, 
difab\e them to forfeit as well as a~ieo, or otherwife the fiatute 

",,'oulo be illufory. 2. By the fpecial penning of t 1e natutes of E. 
[ 86 6. rap. 12. and 1 Jlfar. ,herehy it is cnacted, that DO 

:z. ] pel alties (llall be Inflicted for treafon, othtr thall fuch as 

be b 25 E. 3. 
C(\nccming the £01 flrtnre of lands in a county po.latine by the at­

taindel of treafon (lut of a county palatine, or e cOl1vcrfo. 
Dy the 14tutes of 9 H. S., Cdp. 2 18 H. 6. cap. IS. 20 H. 6. cap. 

2.31 H.6. ap.6. outhW"rics of tr afnn, &c. in th county palatine 
of Lancijilr were not to caufe a difabi!ity of the penon outlawed, 

1lor indUCt' any forfeiture of the bnds or good~ of the pai·ty outlawed 

lying o~t of that county i, but by the fratute of 33 H. 6 cap. 2. theie 
act are repealed, and it j~ ?rdaincd, that the j~icter ifl a county 
palatine (where the indieune':lt fuppofes any perfon to be inhabiting: 

the couW'Y of Lallclljln' within fome other county of the 
.ifI~.") have lands to the yearly value of five pounds in that cou~ty, 

u indiCtment 0 be taken out of the county paIatiqe 

(I) This fQtolc 
~. "I· to 
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of perfons refiding there, the indiCters thall have a yt'atly freehold 

of rive pounds, and that no procefs be made out upon any {ucb 

il}dittmems, r~ll it has been examined by the king's juftices, whe­

Jh~ I' lhe indi6ters be fo qualified 
Hut now by' the ftature of 27 H. 8. cap. 24. all powers in poul)tys 

palatine for making of juftices ill eyre, of alIife, of peace, of goal­

~elillery, are refumed, and fllch commiffions are to pa{s under the 

great feal of England, onty in Lancaflcr they are to be under the 

. nfual feal of Lancajier: all proceifes to be in the king's lIame unde\' 

~he refie of him, that hath ,the counry palatine; all indiCtments, 

($c. are to conclude co~trqjacem regi , and all fines and ilmerciaments 

upOu officers ar,e refumed; [0 that now all procefs of outlawry, at­

tainder, CSI:. in countys palatine are 'Of the fame effeCt and induce 

the fame forfeitures, as if the offenCes were co mitted, tried and de­

termined ill any other county oE-,Englana. 
But this alters not the title t oe bi!hop of DUI"nam or any other, 

that had royal forfeitures of tr' fons of lands within their liberty, 

or county palatine. for thac i a diftinCt franchife, and nbt at all 

touched by the act of refump~ion, as appears by the cafe in Dyer (u) 

before cite(l, and by what is faid in the precedent chapter [ 8 ] 
touching forfeitur!=s by treafon: ft,nd thus far for aCts touch- 2 7 
ing treafon in the time of Hmry VIII. 

As touching treafons in the verge" I !hall particularly menlion "the 

fame hereafter. • 
I come now to the time of king Edward VI. 
I E. 6. cap. 12. There are thefe {everal changes made by there 

f(: lIeral claufe~. 

1. It is enaaed, that no aCt, de~d or offenfe being hy ftatute 

made treafon or pelit treafon by words, writing, cyphering, deeds 

or otherwife whatfoever, !hall be deemed or adjudged high treafon 

or petic treafons but only fuell as be treafons or pecic treafons 

in or by the ftarute of 25 E. 3. fOf declaring treaCon, and 
fuch offences, as h reafter by this aCt . are expreffed nd de­

clar~ to be treafon or petit tTeafop; and DO other penalties to be 
inflicted upon the offenders in treafon or petit' treafon, but what 
are' or~airled ~ tbat, or this fiatUte. 

2d 'claufe repeals the ftatutes concerning heretics, Loljprds, the 
fix ;l.Ttic1es, felling of books of the fcripture., t:/('. ordained in ~ 
tim~ of J?~ 2. H.. 5 ~ H. S. 

f-) ,pJ'" 2-39. 
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3d c1auCe rtptals all felOnies made by aCl of parliament, 1ince 21 

AI";I • H. 8. rbat \1\ ere ~or felonies :before, and aU penalties touch-
ing tfae 1iIIM. • 

ftJj c aufe rcpCals the a8 of 31 H. 8. touching obedience to the 

g'. pl'Of"amation , and the futute of 34 H. S. impollng penalties 
• 'POn t~ difohedient. 

Sot/} daufe ellafu certain new offenfes, viz. " If any 'Jhall by 
f4 preachtng. exprefs words or fayings affirm and fet forth that ~be 

" ling, h is heirs or fi)cceffors, kings of this realm, is not or ought 
&4 not to be fupreme head on earth of tbe church of England and 

. , Ireland immediately under God, or that the bilhop of Rome, or 

" any befides the king for the time being, ought by the laws of 
.~ God to be fupreme head of the fame churche&, or that tlle king, 

U his heirs or fll~c~{fors, kings of this realm~ ougbt not to be king 
u of Englemd, France, and lyc!anr:t: or any of tbem, or do compafs. 
~ by op n preacbing. expref$ word or {ayings to depofe or depri.ve 
" the king, his heirs or fuccelfor.s kings of this realm, from his 

[ 
S8] H royal efiate or titles to th fame kingdoms, or do op~nly 

; " publifh, or fay by eleprefs words or fayings, that any pt'r­

" fon, other than the king. his heirs or fucceff'ors kings of this realm, 
" of right ought to be king of the realms aforefaid, or any of them, 
.. or to have or enjoy the fame or any of them, the olfenders. their 
"collnfellors, arders, abettors, procurers and ,comforters, for the 
64 firfr offenfe lballiofe his good, and fuffer imprifonment during the 
~, killg's p1eafvre; and if after fuch cOllviCtion he !hall commit th 
u fame offcnfe again . other thall fuch as be expreffed in the fiatute 

" of 25 E, 3. he {billl forfeit to the king the profits of his lanel • 
" benefices, and eccldiallical promotions during his life, and all his 
"goods and Cuffer perpetual imprifonmcnt; and for the third of. 
,. fellfe after a fecond conviaio~, he lball be guilty of trcafon, and 
" fuffer and forfeit as a traitor. 

6th daufe enaCts that, " If' any perron lhall by<writing, printing, 
" ewert-ad: or deed, affirm or fet forth, that the king of this realm 

for the time being. i, no! or ought not to be fupreme head on eacth 
the cburchel of England and fytla"", or any of them imme­

fJiatoly un·ler God, or that the bilhop of RPmt or any pUCon, 
iDr of EngkltJd ror the time being, is or ought t~ he 

:!'I IiIII,..IC. beaG on earth of the fame churches or any of them, I>r 
~-''' !,~Ia' , __ fs 01' imagine by writing, prioting,overt-deed or a~o 

'. de o(~ 
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'I depofe or depri~e the king. his heirs, or fucceffors from the royal 
'I ellate or titles of king of England, France and Ireland, or any of 
" them, or by writing, printing, overt-aCl: or deed, do affirm, that 
" any perron, other than the klllg, his Reirs and {ucceifors, of right 
.. augIlt to be king of the realms of England, Franc~ and Ireland, or 
« any of them, then every [uch offender iliall be guilty of (reafon. 
" and {uffer and forfeit, as in cafe of high treafon. 

7th daufe enaCl:s, !' Tbat this aCl: !hall not eJ!;tend to repeal ~n1 
." llatutes touching the coupterfeiting, clipping, filing or wathing 
" the coin current of this kingdom, or impor~illg counterfeit coin, or 
'! counterfeiting the king's fi~ll manual, pl'ivy feal, or privy fignct, 
'! cheir abettors, &c. 

8th c1auf~ enaCl:s, !' That if the perfons declared by the aCl: of 35 

" H. 8. to be inheritable to the crown do ufurp 0ry: upon the [ 8 J 
'! other, or interrupt the .. kipg's po ffioll of the crown, they, 2. 9 
" their abettors, &c. thall be ttrif: rs. 

9th caufe takes away clergy fr m perfons found guilty by verdia, 
confeffion, or not direCl:ly anf... ring or llanding mute in cafes of 
murder of malice prepenfe, of wilful poifoning, houfe-breaking, any 
perfon being in the houfe and put in fear, robbing i . or near the 
highway, horfe-llealing, facrilcge ; but in all other cafes of felony 
clergy allowed, and fanCl:uary the fame as before the 24 -"~ri' 1 

H.8. 
f Oth daufe provides, that all the llatutes Of H. 8. concerning chal. 

lenge, or concerning trial of foreign pleas, thall lland in force. 
11 th c1aufe declares, that 110 perf Oil already arrelled or imprifoned, 

indiCted O( conviCl:e<l, or outlawed for treafon, petty treafon or mif. 
prifon of treafon, £hall have any advantage of this aCl:. 

12th C1aufe provides, ' that wilful killing by poifon fuall be deemed 
wilful murder, and the offenders, their aiders, abettors, counfellor. 
or procurers lhall fuffer, as murderers. 

13th c\aufe enacb, that a lord of parliament in all cafes within tbe 
benefit of clergy, tho he cannot read, yet iliall be delivereq as a clerk 
~ofltloia: without burning in t11ehand, or lofs of lands, &c. 
. 1 laufe faves the trial by peers for any offenfes within thiJ 
fiatul~ 

15th c1aufe f'naCl:s, that clergy be allowed, notwithfiaading the 
O~~der have been married to a tingle woman or widow, or to two 
'WI or more. . 

16th 



or: out awry. 
17th daofe provides, that the {btute of 27 H. 8. for felony in 

fetvants ftealing the goods of their mafiers, lhall fiand in force. 

I .h laule provides, that no p rfon be put to anfwer for 
[290] any of t .le ofFences abovefaid concerning treafon by preach­

ing or ,;"ord only, unk>f$ accufed before one of the king's council, 

jufiice of aBife or peace, &c. wilhin thirty days after the offenfe 
committed. 

19th danCe. concealing and ke ping fecret any high trdon lhall 

be mifl'rifion of (reafOll, and the o~der lhall forfeit as heretofore 
halh heen ofed in cafe of mifprifion )f treaCon. 

20th c1aufc. calling, writing or iutiog the Frtnch king king of 
'France Ihall not be adjudged any offenfe within this act. 

21 a c1aufe provide , that no per{on ihall be indiCted, arraigned, 

cOlidemncu or convicted for any offenfe of treafon, petit rreafon, 
mifprifioll of treafon, or for allY words hefore mentioned, whereby 
be lhall fuff(;f pains of dlath, lofs of goods, imprifonment, &c; un­
lofs the offender be acccuf~d by two fufficient and lawful witndres, or 
'hall willingly without violence confefs the fame. . 

1 have {nentionccl the claufcs of this fiatute at large, and by their 
numbers, becaufe then.: be many things obfcrvable thereupon. 

By the firft claufe of thia fiatute all thofe numerous treafolls and 

petit trearon • that were (,n:I.C\:ed or declared at any time fince 25 

E. 3. are wholly taken away, except that of counterfeiting, clipping, 
wailiing. or filing of coin, &c. excepted in the 1th claufe; but this 

cloth nol mention mif rifions of tre~fon, bur only' declares what mif. 
prijiOD of treafon is, for by tal,;ing away the treafons tbemfelves, 'the 

mifpriuons of thofe treafons mun needs ceafe, aa a crime.. .,. 
But this act did not exten to alter tht' trials in cafe of treafon and 

tJiere!ore notwit.hfianding this aCt the flatute of 28 H., 8. cop. ~~. for 

:tiW'o:ns at rea, 26 H. 8. 'RI' 6. for counterfeiting f.Il£-. in Wales, 32 

fiA/l. +. for treafoBS in Waits. 33 H. 8. cap. 23. for trea1i~O 
be triCd out of their county, S~ B, 8~ '"'' t. ~r trial of for 

t,re list 
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treafons, flood yet in their force, until the flatute of 1 ~ 2,p, t!I M­
cap. 10. 

Again, notwithflanding that by fome former natutes certain of-
fe-nees, which were felony before, as wilful burning ofhoufes f ] 
and poifoning, were made treafon, yet the repealofthofe 19 1 

aCts that made them treafoll leaves them nevertbeleli in the nate, 
wherein they before were, namely felony. 

Again, upon t;onfideration and coml'al'ifon of the 

. chl''lIfes thde things are o~fervable, namely, I. The wifdom of the law-' 

makers, that put the very fame offenfes in words fpoken in a Jo 'er rank 
of punilhment than the fame thing written or printed, making the 

fonner but a mifdemeanor in the firO: ofteofe, which in printing or 

writing was trea:fon in the firO: offenfe. 2. it is lobfervable upon that 

fifth claufe, thatthcre were fOllle things withint efifthclaufe, that\llight 

be treafon or an ovelt-aCl:' of trea(o within th o:Jru te of 25 E. 3. (otlW' 
thattJuch as be expreifed in the fi:atute of 25 E. 3.) vide qUI Jupr. 
dilla funt cap. l3. t()u~hing rhe~r afon in compaffing the king's dearh. 

It is alfo obfervable upon the 1 th clauCe. that when au /fenfe is 

made treafon or felony by an ' Ct of par'IJment, and then thofe aCts 
are repealed, the offenfes committed before fuch r peal, and the pro­
ceedings ther upon are difcharge by fl eh repeal, and cannot be pro­

ceeded upon aft r .fuch repeal, unlds a ipccia claufe in the aCt of r -

peal be made enabling fuch proceeding after the repeal, for offenfes 

committed before the rep aI, as there is in this cafe. 

~ & 4- Ed. 6. cap. 5. Tho it primarily concerns riots, yet confe­

quently it concerns rreafon alfo: thereby it is enacted, 
1. "That jf any perf OilS to the number of twelve or more alfem­

" bl d together fhall intend, go ahout,' praCtiCe or put in ure with 
"force of arms unlawfully, and of their own authority t<> kill, take 

" or illlprifon any of the king's privy council, or UI lawfully to alter 

" or change any laws dl:ahliihcd by parliament for religion, or any 

" other laws or frat tes of thi realm, .ani! being commanded by the 

" ilieriff, jufiice of peace, mayor, &c. by proclamation in the king's 

a!ne to repair to their houfc, If they {hal' pontinue together by 
"t fpace of on whole hour af~er {ueh proclamation, or after that 

I' ilia willingly in forcible and riotous manner attempt LO do or put 

" in tire any of the things afot f:tid i this {hall bl! adjudged trea{on in 

"aU the offenders th ir aider, a~ ttor$ lind procurers." [ J 
S e nfore in chapter .. IV. conccrmn levying of war, how 29

2 

of this high treafo " within the fratute of ~5 E. 8. 
2. "That 



.,2 
2. "That if any perrons to the number of twelve or mote lbaH 

"intend, go about, praCtife or put in ure in manner aforefaid to 

.. ovenhl'ow, cut, break or dig up pales, hedges, ditches or other 
Ie inclot'ure of any park, inc10fed grounds, banks of pools or fifu­
Ie ponds, conduits, conduit-heads or pipes to the fame, which may 
"RtOain open, or unlawfully to have common or way in the faid 
U park or grounds. or to defl:roy the deer, warrens of conies, dove­
., houfes, filh, or to pull down houfes, mills, bays or barns, or to 
"bum flacks of corn or grain, or to dimini£h the rents or yearly. 

I 

"values of any manors, lands, &c. or the price of any vid:uals, 
" com or grain, or any other thing ufuai for the fuflenance of man, 
u and being required, as before, ibaH not depart, but continue an 
" whole hour, or than after that forcibly attempt to do or put in ure 
&c the things aforefaid they !han be adjudged felons without benefit of 

"clergy." . 
Yid, /uPl"tz cap. 14. which of thefe offenfes were a levying of war 

againO: the king. ~\ 
3. " That if auy perf on unlawful, and without authority by ring­

le ing of bdl!, founding of drums, umpet horn, or other innru­
.. ment, by firing of beacons, by malicious uttering of words, caO:· 
" ing of bills or writings, or by any; aet whatfoever raiCe or caufe to 
" be afl"embled any perf on to the number of twelve, or above, to 
" the intent that they thall do any of the acts aforefaid, who Iball 
&I not diiI'olve their affemMy upon fucl,! proclamation within an hour, 
., or /hall commit any of the faid aas, then they, that raife fuch af­
,. femhlie8, lhall {uffer as felons." 

4. If fueh afi"cmblies to the number of forty, and above, {hall con­
tinue together two hours, or !hall bring weapons, meat, &c. to the 
perions fo atI'embled, it fhall be high treafon. 

S. If above the number of two and under twelve attempt fuch 
things, ~c. as a.bovefaid, they are to fuffer irQprifonment for a year, 
and make tine and ranfolD, with treble damag~ to perfons damn; .. 

led. 
6. In the cafes of treafon within this a8! tenant in tai is 

{293J to forfeit to the king during life only, and tenant in fee fi · pIc 
to forfeit only as upon attainder of felony. 

1. Power is given to the lheriffs, jufticea, mayor, ~c. to raire 
.. wcr, aud array them in manner of war alBinO: the rioters, to the 
lUttot to Jpprchend the rioters; and if the faid rioten do not dl: 
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tlpon proclamation but continue together, it lhall be lawful for the 
fheri£f, &c. after fuch commands to kill the riotels; if after fue::" 
commandment it fortune any of the rioters be killed upon fu It ac­
count, the fuerilf, &c. or any affembled by him lhall thereof be dif .. 
charged: then follows the punilbment of thofe, who refufe to affi4 
the ilieriif, or juO:ice in the repreffion of riots. 

Movers to fuch riot are guilty of felony without clergy, and 
perf ODS follicited thereunto not revealing it to fuffer three months im­
prifonment. 

This atl: being made in a great meafure for the fupport of the re· 
formed religion under Edward VI. was as to aU pI ints of treafo 
therein contained, repea1~d hy 1 Mar. ~ap, l. bur in effctl: the l'ery 
fame offenfes were enaaed felonies within clergy by 1 Mar JcjJ. 2. 

cap. 12. which was to continue to the end of the next parliament. 
and after the death of queen Mar was re-enacled hy 1 Eliz. cap. 16. 

to continue during her life, and till the end of the next {effion after 

her death, but then expired. i ' 
That which I would obfer~ I pon this aa is this, how careful 

they vyere in this time not to b over-haf1:y in introducing con(hua:i~ 
treafons, and to {hew how the opinions of the parliaments of Ed­
ward VI. queen Mary, queen Elizabeth went, as to the point of 
<:onO:ruCtive treafon, and how careful they were not to go far in' ex­
tending the O:atllte of 25 E, 3. beyond the letter thereof. 

11-s to the point of in~emnjfying thofe, . that killed the rioters in 
affifiance of the lheriff, ..it is true, that,the kllling of J ioters barely for 
continuing together after proclamation required a nt:'f law to indem­
nify it, as in the fiatute is provided; but if rioters reflfl: the {heriff ill 
his endeavour to apprehend them, or make head againf1: him, or 
continue to put in UTe their riotous aCting, as pulling down 1 
houfes, inc1ofures, &c., if the fheri1f, or thofe that come in [~94 
aid of him, kill any of them, the law and the fiatute of 2 H. 5. 
cap. 8. do indcmnify them, as {hall bc hereafter more fully 41e. 
clared. • 

By 5 & 6 E. 6. cap. It. "If any perfon by open preaching, ex· 
" i-Hs words or fayings do cxprcfiy, direetly and advif, dly fel fonh. 
" at i affirm, that the king, that now is, is an herctic, {chillnatic, 
" ty&ant, infidel, or ufurper of the crown, or that any his heirs or 
" fucceffors, to whom the crown is to come by the fiat ute of 35 H. 8. 
" pg in lawful poffeffion of the is an heretic, fchifmatic, 

t 
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• C tyrant, infirlcl, orufurper of the crown then fueb penon, his iders, 
" abettors, procurers, counfcllors, and comforters knowing the fame, 
II thall for the firO: offenfe lofe their goods and be imprifoned at the 

" king's will, for the fecond offenfe, after convi6l:ion for the fir(t, 
fl lofe the profits of their lands and ecclefiafrical benefices during thejr 
" lV~, and be perpetually imprifoned, and for the third offenfe, afler 

the feconu conviction, be adjudged traitors, and lofe their lives, and 
n forfeit as in cafe of high treafon. ' 

cc If any perfon !hall by wriring, printing, painting, carving or 

." graving, dired.ly, exprcfly and advifedly publilh, fet forth and affirm, 
" that the king, ~r any his heirs or fucce{fors, f5c. is an heretic, 
" fchifmatic, tyrant, infidel. or ufurper, it {hall be high treafoQ, and 

" he !hal\ forfeit as in cafe of high treafon. 
" If any perfon or perfons rcbellioufiy detain the king's -eames, or 

., fortrcH'es, ihips, ordinance, artillery or fortifications, and do not 
" cc render thf'l 1 up to the:: king, his heirs or fucceH'ors within fix days 

, after proclamation under the grc t feal, it {hall be treafon, and the 

" offender. his aiders, f5c. knowin of the faid offenfes !hall fuffer 
" lind forfeit as in cafe of high treafo . 

•• If any the king's fubjects commit u'eafon oontrary to this sCl or 
II any other act in force out of the realm, it 11Jall he inquired and 
" prefcnted by twelve mcn of any ~ounty. which the king by com­
el million 111a11 affign, as if committed within the realm, and the like 

" procefs thereuDon, as if done within the realm, and the 
[295] " outlawryagainft an offender inhabiting out of the realm 

" 111all be as effeCtual as if he had been rcudent within the realm. 
" But if he render ~imfelf upOn the outlawry within a year, he 

" Iball be received to traverfe the indiCtment (x). ' 
" Perfons attainted of any treafon lhall forfeit to the king all their 

U lands of any eltatc of inheritance in tbeir own right at the time of 
" the treafon committed, or at any time after. 

" No proce ding Jhall be on any the offenfes aforefaid committed 
Ie only by preaching or words. unlefs the offender be accufed thereof 

lvithin three months before one of the king's council, jufiice of 

if-; 1ftil ,I~"re remaia., •• our aUlhor 
_lerveo bel ..... unrepealed to this d.}', fo 
lhItu ..... grelt iD~lIice'o dmythe benefit 
of • uiol within the year to Sir 'fh ... 1U 

~." who waa oll!.!awed. wbile he 
W. ~ {eo. ) 6 Cilr. :a. and of thi. 
.,,.1;\1011 .... the houfe or commonl by 
tlIicir YOle NIN. 19, 1689' wh n it wilt n:-

fnlved. that Sir <Ibretas Arrttftr"',~, : lea 
ought to have been admitted nCOT .ng to 
the /btute or S f!f 6 E. 6. fee S Ie T,~ 
Yol. Ill. p. 89b. and accordingly tne lib 
plea waa allowed to J6brfoll, who wa. ilfot 
chaed tor counterteltillg the coin , MiellO 
2. OtD. 2.. B. R. altho he had bloke piot!. 
an.1 WaJ lCtakCU ill £_,1.".. . \J 

"-Iof 
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" 'Of affife, jufirc;e of peace being of the quorum, or two jufiices of 
" peace in the {hire, where the offenfe is committed: concealment 
.. of any high treafon Ihall be adjudged only mifprifton of treafon, 
" and the offender to forfeit as in mifprifton of treafon. 

" Provided that 110 perfon 111all be indieted, arraigl)ed; condemned, 
.. convieted or attainted for any of the treafons or offenfes aforefaid, 
" or for any other trcafons, that now be, or hereafter {hall be, which 
" lhaH be hereafter perpetrated, committed, or done, unlefs the fame 
" offender or offenders be thereof accufed by two lawful accufers, 
" which faid accufers at the time of the arraignment of the party ac­
" cured, if they be living, {hall be brougl~t in perron before the party 
" fo accufed; and avow and maintain that which they have to fay 
" againfi the faid parry to prove him guilty of the treafons or offt:nf~s 
" contained in the bill of inuietment laid againfi Ithe party arraigned, 
" unlefs the party arraigned Ihant willingly without violence confefs 
" the fame: a faving of the right of all, other than the offenders 
" and their heirs, or fuch as cID/m to their or any of their ufe: the 
" wife of the party att<\inted ot thefe or any other tremons [ 6] 
" Ihall be barred of dower of t~e lands of the party attainted, 29 
" fo long as the attainder fiand in force." 

Upon this natute many things are obfcrvable, 1. That it fiwuld 
feem, that neither the writing of thefe fcandalous words, 'nor the bare 
detaining of the king's forts or {hips were treafon within the fl:atute 
of 25 E. 3. for if they had been fnch, this 'aet would not'have heeD 
made. 2. The /econd thing obfervahle i~ the great difcrimination, 
which in this aet is made between words an,! writing, the latter being 
made tremon, the former only mirdemeanor in the two firfl offenCes, 
altho the words be the fame in both . . 3. That fo much of this aB;, 
as is introduetive of new treafon, is repealed by the futute of 1 Mar. 
cap. 1. but whether thofe two penallil!s previous to treafon in cafe of 
words, viz. for the firfi and feco~d offen fe, be ,repealed by any flature, 
feClns doubtful, for thofe are not treafon. 4. But thofe daufes in this 
natute, that concern trial of foreign :reafolls, concemilJg outlawry 
of ile:rfons beyond the.fea, forfeiture of lands of inheritance of the 
party. att~inted, 10fs of dower by the wife of the party attainted, {land 
unrep eel to this day; and fo it is held by many, that the c1aufe con­
cerning two accufers fiands fiill on foot; de quo vide poflra. 

Tpuching the claufe for the fQrft!iture of the lands of the party at-
taio~ed thel'e are thefe things confiuera ble. • 

VOL. I. I. That 
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1. That by this dauCe tenant in tail of the gift of the king dotll by 
his attainder forfeit his efl:ate-tail, llotwithilanding the fl:atute of 31-
H. 8. cap. 20. for as that fl:atute coming aftt'r 26 & 33 H. ~. did, 
ts to that cafe, repeal fo much of thofe ads; fo this fl:ature of 5 (5 

6 E. 6. coming after 3 '~ H. 8. doth repeal that ftatute, as to the cafe 

of attainder of treafOll of fuch donee in tail. 
2. That this aCt ,,:nics much from the peoning of the aCts of 26 

and 33 H. 8. for they feemed, as hath been obferved, to fallen upon 
lands ill right of a corporation fole, as bithop, abbot, &c. but this 
limits it only to lands in their 0\ n J:ight, which poffibly, tho an af­
firmative laufe, may correa the xtent of the natutes of 26 and 3:) 

H. 8. and bind up the forfeiture to lands only in their own right. 
As to the poim concerning the two lawful accufers thefe. 

[2.97J thing will be conuderable, I. Whether it extends in law to 
n ew trcafons made after this aCl:. 2. Whether by any llatute thi~ 

be repealed. 3. dmitting it be not, what {hall be faid two lawful 

accufers. 4. What a confeffioD. \ 
1. The natute of 5 ($ 6 E. 6. above-mentioned appoints two law-... 

ful accufcrs in cafe of all treafon ena£ted or to be enaCted; therefora 
if a new treafoll were made by a fubfequent aCt of parliament with­
out any dauCe that direCts the indiCtrl1cnt or trial in any other manner 
than is appointed by 5 & 6 Ji. 6. by the words of this aCt there 
muft bo two lawful accufers, both upon the trial and indiCt-i1lent. 

But there have been g~eat opinions, that tho the words of 5 & 6 

E. 6. exteod to treafoos that {hall be hereafter ~na Cted, yet this clauCe 
doth not extend in law to Cuc~ new treafons, unlcCs fpecial provifiol1 
he made for the fame in the aCl: making fuch new treafon: others 
have been of a oontrary opinion, becaufe it only concerns the manner 
of proceeding, which may he direCl:ed by a precedent aCt, as upon the 
ftatute of 18 Eliz. cap. 5. 21 Jae. cap . 4 . 

n. But certainly, if there be, by a fuhfequent {latute, any derogatory 
daufe from tbis fiatute, tben there need not be two lawful accufers. 

Theretore upon the ftatutes of l & 2 P. ($ M cap. 11. in treaCon 
for counterfeiting the coin current here, or for clipping and impai,J!ing 
of coin (which was then conceived a treaCon·not repealed by 1 Mar, 
cop. 1.) the evidence and coune of proceeding at common lat both 
upon the indiCtment and trial are rellored, and fo no neceffity ~f twO 
wibleEes; this is agreed on all hands. C(), PI. Cor. p. 25: 
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Again, tho the treafon for clipping or wa/11ing of coin declared by 
3 H. 5. cap. 6. were repealed by the fiatute of 1 Mar. cap.!. as is 
declared by the preamble of the fiatures of 5 Eliz. cap. 11. 'and 13 

Eliz. cap. 1. and that the fa~e is newly made treafon by the fiatutes 
of 5 and lS£liz. and cOllfequently, were there no more in the cafe, 
two witneffes might be requifite hy the words of the aet of 5 {5 6 

Ed. 6. becaufe thofe are newly made treafons, yet by the penning 

of thofe ' fiatutes of 5 and 11> Eliz. it is not nece{fary, be- [ 8J 
. caufe the words in both fiatutes are being lawfully cOIJ7Jifled 29 

or attaillted according to the order and couljc of the law, which takes 
jn the whole proceeding, as well indictment as trial: for the courfe 
of law therein mentioned feems to be intended the common law, and 
at common law there was 110 neceffity of two witneffes in any cafe 

of treafon. I 
And altho the fiatute of 1 {5 2 P. {5 M. cap. I}. did take clipping 

and waihing to be continuing treafons, and therein might mifiake, 
yet there being an exprefs c1aufe In that fiatute, that in thofe cafes the 
evidences at common law ihoulcj. be refiored; this direction might 
take off the fiatures of 1 {5 5 E. 6. as to the two witneffes in thofe 
cafes, and fo have an influence upon the ftatutes of,5 {5 18 Eliz. or 
at leafi may go fa in expounding [hem to refiore -the evid:nce re­
quird at common law in thofe cafes. 

But whether, as to all other treafons, the general c1aufe in the fla­
t\lte of 1 & 2 P _ & M. cap. 10. that all trials IJereqfier to be awarded 

or made for any trcaJon Jhafl be had arid ufed only according to the- due. 

order and cOllife of the common laws of this realm and not olherw[fe, 
have taken away the neceffity of two witneffes upon the indiCtment, 
hath been contro\lerted.(y), for on all hands it is agreed, that it takes 
away the neceffity of two witneffes upon the trial, if there were n() 
more in the cafe. 

My lord Coke in Pia. Cor. p. 25, 26. delivers his opinion, that two 
witndfes are neceff~ry upon the indietment in cafe of all treafons, 
other than thofe, that are for counterfeiting, clipping, or impailing 
the,cpin. and gives many weighty treafons for it,1 and cites 3 refolu­
tion in 14 Eliz. lord Lumley's ~afe, and 4 Mar. Bro. Cal one, 219. 

for accoroing to him the indictment is a .diflin6t: thing. from the 
trial; 'therefore the fiatute of 1 {5 2 P. {5 M. cap. 10. extending 
only to the trial doth not take away the neceffity of. two witne1fes 
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upon the indiCl:ment, and accordingly the g~neral opinion hath run 
thus £ince (z), 
[ ] But yet much is to be all edged, that the fiatute of 1 is z 
299 p, & M. cap. 10. extends as well to reduce the indictment, 

as the trial, to the courfe of the common law. 

1. B caufe it feems to he the intent of the fiatute to involve the 

indi8:mcnt under the general appellation of the trial, according to 2 

& 3 p, is M. Dy. J 32. a. and tho it is true, that 1 p, & M Dy. 
91), 100. in Thomas's cafe ·there were two accufers required, yet that 

'>'-as before the fiatute of 1 & 2 P. &. M. cap, 10. 

Z. Becaufe. this flatute of' I & 2 P. & M cap. 10. in other cafes 

ext nds as ~ ell to the indiCtment, as the trial; it is agreed, that the 

Itatu!e of 33 H. 8. cnp. 23. concerning trial of trea(on in a foreign 

county, is wholly repealed by 1 is '2 P. & M cap. Ie;). quod vide Co. 
P. C. p. 27. py. 132. , hercas, if it {llould only refer to the trial, 

the indiCtm,,:nt might fiill be in .a foreign county, and fo he might be 

indiCted in a foreign county, and yet\rnnfl: be tried in the proper coun­

ty: vide accordingly refolved . H. 12 Eliz. Dy. 286. h. touching the 

rebels in the North, where Statliford's'opinion, Lib. III. cap. 26. (aJ 
is denied by all dle judges of both benches; again, the fiarute of 33 

H. 8. (ap. 20. touching the indiCtment and trial qf lunatics in any 
county the king filall appoint, is repealed hy this aCt of 1 {5 2 P. & M. 
Ltlp. 10. as well to the indiCtment as the trial : vide Anderf. Rep. n . 

• 
J 54. Arden's cnfe (h). 

3. The indiCtment is in common {peech a part of the trial, or at 

leaft a neceifary incident to it; and if it fh ouid be neceffary to have 

two witneifes to the indi,Cl.Illcnt, it would confequently be nece{fary 

to have them upon the tri al alfo; fo r by the fiatute of 5 & 6 E. 6. 

(Op. 11. the two wirne{fes, that are upon the indiCtment, mufi avow 

their teflimony in the prefence of the party upon his arraignment: 
and it G eros in ongruous, that a greater evidence fhould be required. 

to the indiCtment, which is only an accufation, than to the trial (c), 
where the party is to be conviCted; therefore, if the fiatute of 1 (!f z. 

[ 
] P. &. M. intended to take it away upon the trial, it cap!)Gt 

300 
be fuppofed to continue the neceffity of two witneffes upon 

the indiCbnent. 

r-) StIIl.'1'r. "~I.IIl.p. 56. the cafe of rc) Lord C.Al P. C. p. ~S. fays the 
lord CnJllnnllin, I.itl. p. 415. earl of SbllfiJ- greateft proof i. moll of all necelfary It the 
611ry', ca.fe; 1" 64'. lord Ruffi", cafe, p . • time of the indiflment, becau(e that i, the 
1l3' 0019ne1 SidM;" cafe. foundation of all the refl, and i. coml1lOftly 

(II) S. P. C. p. 90' found in the abfepcc of the plrty accufeoi. 
0) 1 .AJuJ. lOS' 

4. There 
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4. There is alfo a great authority for this opinion: vide the re. 
fr)lution and reafon of the judges in Ardm's cafl, .I1lldfrf. Rep. 11 

) fl ·}. ( d) , where they reColved, that they could not be indiCted in 
a foreign county upon the fiatute of 33 H 8. cap. 23 becaufe th~ 

lla tute of 1& 2 P. & M. cap . 10. refioreth the common law as 
well in relation to the indiCtment as the trial, and the trial includes 

the indietment; and this was by all the j ufiices· and barons fo re­

folved, which cafe is alfo reported by juftice Clench. n. 17. to be 

] 9 Nove1ll. 26 EJiz. Again ibidem n. 28. "Fuittenus perles jufiices, 

" gue ou Ie fiatute cle E. 6. efl:, que: indi tcment de trefon fera per 2 

" telles, & Ie futute de feine Mary efl:, que trefons fey try {; lone Ie 
" common ley. que ore inditements fey folonc Ie common ley; car 
" inditement efl: parcel de tryal, car nul tryal poet efire fans indite· 

" ment, and fic fuit in Somerv ille's & Arden's 9afe. 
5. It hath been the care of t~e parliaments fiaee in their aets 

to make provifion for two witnclfes in cafes of treafons newly made. 

vide fiatutes 13 Eliz. cap. 1. 13 ;:ar. 2 . cap. 1. fo that it was thought­

that the fiatute of 5 & 6 E. 6. was not of force as to the twO wit­

ne!fes, at leait as to treafon's newly enaeted, otherwife in cafes of 
pew treafons they needed not thefe provifiol1s (e). 

And thus the: reafons fiand on both fides, and tho thefe feem to 
be fl:ronge:r, than the former, yet in a cafe of this moment it is 

fafefi to hold that in praCtice, which hath leafi doubt and danger; 

quod dubitas, ne feceris, efpecially ill eaf~s of life (I); but upon 
mifj)rifion of treafon two witneifes are [requifite both upon the in­

dietment and tr ial. Co. Pia. Cor. p. 2.J.. 

111. The dlird th ing eonfiderable in this c1aufe is, [ ] 
what iliall be faid two lawful accufers within this fiatute, 3

01 

jf it be of force. 

As to the aecu[ers mentioned in the fiatute of 5 & 6 E. 6. cap. 
11. they are no other than the two lawful and fufficient witneffes 

mentioned in the fiatute of 1 E. 6. cap. 12. in fine; this is agreed 

by my lord Coke, PI . . Cor. p. 25. 

( d) 1 .Ilna. ~07. " corruption of blood, &te. nC! perron 
(.) If it were only quefiionable, that "thall be iodiacd, tried or auainted, 

~as reaCoo CufJicient for making fuch pro- "but upon the oaths of two lawful wit. 
vlfion• YitJ.fllpra p. ",6,. .. neffes to the rame ' ueaCon; but out of 

( f) However rUICe our author "'rote this "this aa are excepted all proceedings in 
m.tter i. in gre.t meaCure feltled by 7 W. .. parliameot, or proceedings for couot~r. 
3' cap. 3. whereby it is enaCkd, "That "feiting the king's coin, great feal, pnvy 
." in all cafe. Q£ high tee.Con, whereby au)' .. feal, or fignet or fign maOllal. 

S 3 . Now 
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Now what are lawful witneff'es in this cafe is confiderable; the 

lawfulpe[s of wi:neff'es mufi refpeCt either, 1. The perfons., or elfe, 

2. The tefiimony of the witneffes . 
1. As in relation to the perf OilS of witneffes, thofe are faid 

lawful witneff'es, which by the laws of England are allowed to be 

witnelfes . 
• Affme cove,'t is not a lawful witnefs againfi her hufband (g) 
in cafe of treafon, yet in lord Cajlle1Javen's cafe (h) upon an in­

dicbnent for a rape upon his lady by another by her hufbant!'s 

prefent force, fhe 'was received as a witnefs by the advice of the 

judges, that affified at that trial, and upon her evidence he was con­

victed and executed. 
But a woman is not bound to be fworn or to give evidence: 

againfr another in cafe of theft, & c. if her hufband, be concerned. 

tho it be material againtl- anothe~, and not diJt:Ctly againfi her huf­

band. D alt. cap. 111 ( i) . 
Upon an indiCtmrnt upon the fla~te of 3 H . 7. cap. ~, for taking 

away forceably and marrying a wqman, the woman fo married 

may be fworn againfr hr.r hufband, that fo marries :ber, if the 

force were continuing upon her till the marriage; and thu3 it was 

<lone in the cafe of the iady Fulw·ood, AI. 13 Car. I. B. R. Croke 
(k) and accordingly Jcriatim refolved by all the judges of the king's 

~ench lately in the cafe pf Brown, 1"r·i". 25 COI-. · 2. (I) for thefe 

\eafons : 1. Becallfe otherwife the fiatute w ould be vain and ufelefs, 

(or poffibly all that were prefent were of the offender's confederacy. 

2. The marriage, tho a marria?;e de faflo, yet, . if it were effeCted 

by a continueu aCt of force, was nut a marriage de jure, 
[30 2

], for it was diffolvible by divorce, llnleis ratified by a fubfe ­

quent fi'ce cohabitation or confent. But 3dly anu principally, be­

caufe it wasflag,-ante crimine, for t11e cl lild was taken away upon 

~he '[hurjday, married the Friday, and leized by the guardian the 
next day, before they had Jain cop;ether, and th'e 'force 'was all that 

while continuing upon her. 4. There were other witneffes, that 

proved the fi~fi: ~akillg '!-way by force againfi the cbi~d's wi.ll, tho 

(,) c •. Lit. 6. b. 
(11) Hut. u S, Rujh. Gelltfl. rei. II. 

,. 93--1 01' Slim 'fr. 17. 1. 1. p. 366. 
Ii) N. Edit. cap. 164' p. HO. 
(4) Cro' C4r. 48::. •• 84. ~8~, 49l. the .. 

like was done in the cafe of HnDger. Sw,"d. 
f'''' Micb, 1 A nn, 11. R. Stale 'Ir. 17.1. V. 
P'453' . 
I. {lj I 17en. 243' 3 K e6. 1.93'. 
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there were no witneff"es to prove the marriage forceable but herfelf. 
who exprefly fwore, that {he was married agai ll lt her will; UpOD 

all which circumfl:ances it was ruled, that lhe 11lCl u!d be examined 
in evidence, and the credibility of her tefl: imollY lefe to the jury; 
but mofl: were of opinion, that had fhe lived with him any conG. 
derable time, and a!fented to the marriage by a free cohabitation, 
1be fhould not have been admitted as a witnefs againfl: ber hufband ; 
he was conviCted and had judgment of death, and was exe. 
cuted. 

Regularl y an infant under fourteen years is not to be examined 
upon his oath as a witnefs; but yet the condition of his perf on, as 
if he be intelligent, or the nature of the fdCt may allow an exami. 
nation of one under that age (Ill), as in cafe of witchcraft an infant 
of nine years old has been allowed a witnefs againfi his own mother. 
Dalton {n J. I . . 

Aud the like may be in a rape of olle unGer ten years upon the 
fl:atute of 18 Eliz.. cap. 6'. and the like hath been done in cafe of 
buggery upon a boy upon the i~atute of 25 H. 8. cap. 6. 

And furdy in fome cafes . one under the age of fourteen years, 
if otherwife of a competent difcretion, may he a witnefs in E:afe of 
treafon: vide quee fupra di;t.'i p. 26. 

A man concerned in point 'of interefi is not a lawful accufer or 
witnefs in many cafes, the party to an ufurious contl'aCl, cannot 
be a witncfs to prove an ufurious COn}raa, upon an informa­
tion, if the mo~ey be not paid, for he fwears to avoid his 
own debt or fecurity (0) ; but if the money be paid he may ( ] 
be a witncfs to prol'e it, wh~re another informs, for he is 30 3 
(0 gaiCl nothing. , 

And therefore if any man hath the promife of the goods or lands 
of the party attainted, he is no lawful witnefs to prove the trea. 

fon. 
A perfon outlawed in trefpafs is neverthelefs a lawful witnefs, but 

no lawful juryma'n or indicter in cafe of felony or treafon, Sir Wil­
liam Withipoi's cafe (p). 

A father or fon or adverfary in a fuit is a witnefs for or againfl: a 
perfon accufed of any crime, yet not always a competent juryman. 

(m) By the laws of Ina a child ten yean 
Ql~ was allowed to be a witners in theft . 
Fide L L. Inl#. I. 7. 

S 4 

( IJ ) Dalt. Jufl. N. Edit.p. 054" 
(oj Cu. Lit. 6. b. 
(I) Cro. Caf, lB. 147. lY. '0"" 198• 

Aparti(t~ 
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A particeps criminis is in fome cafes a lawful accufer within thi~ 

natute, In fome cafes not. 
An approver {ball be fworn to his appeal, Sianif. PIa. Cor. (q); 

but it feems, that he {hall not be a wil11efs upon the trial, if [he party 

accufed put bimfelf upon hi s counn y, bccaufe, if he fail ill proving 

the party guilty, he {hall bl.. hang C:' u. 
In Sir Percy C,-rjby\ cafe, P. 19 .lac . N ?yc's Rrp. p. ] 54. plncitl) 

676. in Camera Stellala, if two defendants be charged for a crime, 

one {baIJ not be examin'.J againfl: the other to conviCt him of an of­

fenfe, unlefs the party examined confcfs himfelf guilty, and then he­

fuall be admitttd. 
9 Dec. 15 Car. '1. at Newgate, Hmry 1IC".JJ was indiCted of burg­

lary, and by advice of Keeling chief juflice, B, own jufiice, and 

lVi/de recorder, Perrin that was in goal for two ocher robberies, and 

confe!fed himfelf to be in this bur~lary, was fworn as a witners 
againfl: Trcw, but he was not indiCted of (he burglaries or robberies. 

Ex libra Bridgman. 
10 D ec. 1662. TOl1ge, Philips, and others (r) were indiCted for 

treafon for compaffing the king's death, the quefiion was, whether 

thofe, that were parties in the compaffing, which weTe not yet par­

doned, nor indiCted, might be produced as witnelfes, namely R iggs 
and others j and upon conference ~ith all the judges thefe points 
were refolved. 

, 1. That the party to the trearon, that confelfe(1 it, may be 

[ 30 4 ~ one of the two accufers or witne!fcs in cafe of trearon, for 

the !latuee intended two fuch witne!fes, that Wfre alia wahle witncifes 

at common law, and fo maya partiaps 'criminis be admiltetl as a 

witnefs, and was admitted to give evidence to the jury; but the jury 
may, as in other cafes, confider of the evidence and credit of the 
wimeffi s, but he is fufficicnt to fatisfy the flarute. 

2. That the confeffion before one of the privy councilor a jufiice 

of the peace being voluntary made without tort~re is fufficient as to 

the indiCtment or trial to fatisfy the !latute, and it is not necellary, 

that it be a confeffion in court; but the confeffion is fufficient, if 
made before him that hath power to take an examination. 

s. The king having promifed a pardon to Riggs, if he would dif­
cover the plot, be performed that part by his difcovcry; and this was 

(r) Keel. 17. Stall Trials, Y,!. n. 
P·4h8• 

beld 
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held by aU no impediment to his tefiimony, for the promife was Dot 
applied to witneffing againft any other ; but two jufl:ices (f) held, 
fhat if the king promifed a pardon upon condition, that he would 
wimefs againfi any others, and that being acknowledged by Riggs 
when he took upon him to give evidence, &c. that will make him 
IlllcapabJe to give cvidence, becaufc he [wears for himfelf (I); bu~ 

III this point the greater numbe r were of a contrary opinion (II), e~ 
'ib ro Bridgman verbatim, and I remember the confulration and refo.-

. JUlion accordingly. 
And accordingly at the feffions of N~gate 1672. Mary Price 

was convia-ed of trcafon in dipping the current money of Eng/a1J4 
by the tefi imony of thofe, that were participes criminis (x), namely 
Throgmorton and others, who brought her broad money upon allow· 

anee of 10 I. per Cent. and carried off the clipt qoney into their maC­
ter's ca lh. 

The like convia-ion was in the fame year of Hyde and 
others of robbery upon the highway by one that was a party [3°5] 
in the robbery, but not indicted. 

But in thefe and the like cafes 1. The party that is the witnefs, ia 
never indiC1ed, becaufe that doth much weaken and difparage his ter • • 
timony, but pofflbly not wholly. take away his tefiimony. 2. And 
yet, tho fuch a party be admiffible, as a witnefs in law, yet the cre. 

dibility of his tefiimony is to be left to the jury, and truly it would be 
hard to take away the life of a~y perfon upon fuch a witnefs, that 
fwears to fave his own, and yet confeffeth himfcIf guilty of fo great a 
crime, unlefs there be alfo very confiderable circumfiances, which 
may give the greater credit to what he [wears. 

If A. B. and C. be indicted of perjury on three feveral indiCtments 
concerning the fame matter, A. pleads not guilty, B. and C. may be 
~xamined as witnef[es for A. for yet they fiand unconvicted, altho 
they are indiC1ed, 19 Car. 1. B. R. B ilmore's cafe. 

By the fiatute of 1 & 2 P. {5 M cap . .14. jufiices of peace ought 
to examine the party and take ~nfonnations touching offenfes brought 
before them, and certify them at the next goal-delivery. 

(j) There were our author and l ' 
Brll'Wn. 

(I) Vide pojJta ~art. A. cap . 17. 
(u) Of thls contrary opinion was the 

COUTt in the cafe Of Cbrijlopber L'!Y"' M icb . 
9 Clb. 1. B. ll. S'll" 'Ir. YQ/. VI.p. If!l' 

(/it) But it does not appear in thb ~rc!' 
whether they were promifed a pardon or 
not: the like refolution W3& in the cafe of 
10ftpb Clari: fo r coining J6 Cilr. 1 . fee LI. 
33' but in that cafe the whne!. had aau­
ally obtainc.! a pudon. 

Tho 
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Tho juftices of peace cannot hear and determine treafon by virtue 

of their commiffion of the peace, no nor rake an indiCtment of it, yet 
they may take examinations and informations touching Cucll offenCe 

4)f the party brought before thcm, and certify them according to that 

ftatute ; and thofe inforlllltil)l1s taken upon oath, as they ought to be, 

.00 fWOIn to, by thejufiice or his clerk, that took them, to be truly 

taken, may be read in cvidence againfi the prifoner, if the informant 

be dead, or Ilvt able to travel, and Cworn fo to be; yea by fome opi­

nion, if he w(!rc bound over and appear not, they may be read, which . 

{eems ~o be quefiionable. 

And in fuch cafe information upon oath taken before jufiices of the 

peace of one county may be tranfmitted before jnflices of goal-delivery 

of that c.ounty, where the offenCe was committed, viz. if the offender 

[ 6J were brought before that juflicc; qUa're tamen, becaufe the 
30 

offenfe was out of his jUl'ifdiaion; yet vide D alt. cap. 1 1 J • 

p. 299. occ~dant (y). 
He, tbat hath a remainder expeaant upon an dbnc tail, ilia!! not 

be allowed as a wiwcfs, and fo ruled, but a diffeifor may be a wit­

llcfs to a deed made to the tenant. ] 2 Aff. 12. 

Mich. 1652. A commiffion i1fued to examine the validity of a 

marriage fuppofed to be done by force, and upon tl.·ot a divorce was 

had : an indictment was againft WllJh, that married the woman, the 
. depourions in the caufe of divorce were offered to prove the force . 

but rejected, becaufe in "a fuit of :l1lother nature and jurifdiCtion, 

Wt!Jh's cafe. 
A man COil via of confpiracy, peljury, or forgery is not a lawful 

witnefs. Crompt. de pace regis 127. h. Dolt. cap. 1 \ 1. (zJ but if he 
be pardoned, it feelUs he may be a witnefs. 

'And thus far concerning the capacity or incapacity of the wit­

nefi'es. 
2. 111 relation to the manner of their teflimony, the opinion in 

Dycr of a witners by. hearfay 1 Mar. Dy. 99. h: was rejected by all 

the judges ill the lord Lundy's cafe, H. 14 Eliz. Co. Pia. Cor. 25. 

but if it be a hearfay from the offender himfelf confelling the faa-, 

fucb a teftimony upon hearfay makes a good witnefs within the 
ftatute. 

Tho information upon oath taken before a juf1:ice of peace may 

make a good tefiimony to be read againft the offender in cafe of 

(y) N . EJjt. (~p. 164' p. 5H -
felony, 
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felony, where the witnefs is not able to \ravel, yet in cafe of treafoo. 
where two wimeff"es are required, fuch an examination is not allow­
able, for the natute requires, that they be produced upon the arraign­

ment in the pn:fence of the prifoner to the end that be: may crois 
examine [hem. 

And thus much concerning the natutes in the time of Edward VI. 
and evidence upon indiCtments, 1 Olall only acid this. 

In civil aCtions, as trefpafs againfl A. B. and C. if no evidence 
be given againfl anyone to prove him guilty, he may be examined 
on the part of the defendanr, anel flands a a competent wit-
nefs j and I fee no reafon, why if two or three perfolls be [3°7] 
illdiCted, and no evidence given agair.fl one or more of them, but 
d,at he may be a wimcfs for the other j but otherwife it is, if there 
be but a colourable evidence againfl him (t). 

(i) Our autho r /bould here have pro­
ae.!e.! to hi. fourth general head, and h.ve 
/buwn, what would bc a cpnfellion within 
'his Il~tute of 5 & 6 Ed. 6. (Op. 11. but 

probably he thought tbat fufficiently done 
by lhe . [econd refolution in 'I'Offgt" cali: ' 
mentioned by him" p. 304< 

CHAP. XXV. 

Concerning treafons declareu and enaCted from 1 Mar. till this daJ, 

viz. 13 Car. 2. 

I COME to the t'l:atutes concerning treafon in the times of queen 
Mary, queen Elizabctil, and fo downwards. 

The firt'l: flatute in this period is 1 Mar. cap. 1. confifring of three 
c1aufes. 

1. "That no aCt, deed or ofKnfe being by act of parliam'ent made 

" treafon, petit treafon, or mifprifion of treafon, by words, writing, 
" cyphering, deed, or otherwife whatfoever, {hall be tak n, h d, 

" deemed, or adjudged to be high treafon, petit tr~afon, or mifprifion of 
II treafon, but only fuch, as be declared and e.xpreff"cd to be treafon, 
" peti~ treafon, or mifprifion of treafon, in or by the act of parliament 
f' of 25 E. '3 . touching treafon or the de laration of treafons, and none 
!' other, nor that anypains of death, penalties, or forfeitures in any 
" wife enfue or be to any offender or offenders for doing or commit­

f' ting any treafon, petit treafon, or mifprifion of treafon, other than 

" fuch. 
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.. luch as be in the faid aCt ordained and provided, any fta tute made 

., before or after the laid 2!>th year of Edward III. or any declaration 0 

" or matter to the contrary notwithfianc.ling. 

2. "That no advantage he given by this a8 to any penon arrefied 

~ or imprifoned for treafon, petit treafon, or mifprj{jon of treafon the 

., laft Gay of Septelllber lafl p3fi, or heretofore indiCted or outlawed, 

" 0r atta~nted of treafon, &fe. or excepted out of the queen's pardon. 

S . .. That all offenfes mac.le felony, or appointed to be within the 

.' cafe of p"If'nlun;,'{ by any natute fince the firfi day of the firn year ' 

.. cf king H enry V Ill. (not heing felony or within the cafe of prd!­

" munire befure) and all and every branch, article, claufe mentioned 

" or declared in the f:mc natures concerning making of any offenfe 

.. felony, or within the cafe of prd!17IImirc, and alll'ains and forfeitures 

.. concerning the fame, or any of them, !hall be from henceforth 

" void and repeald." • 
'1'hi c,,"cellcnt law at one blow laid Rat all thofe numerous treafon,. 

miCpri!iolls, &c. at any time enaCted fince 25 E~ 3. and all fclol1ie~ 
and p rd!1l1unircs enaCte(! in or after 1 H. 8. 

As touching the firfi of thefc. 

1. Hereby all thofe numerous trcafons newly cnaf.ted in any for­

m er king's time fl11ce ~s E. 3. a cat:J0gue of moll of which is before 

given, are wholly taken away. 

2. Hereby all thofe tr('~fons, that were declared neafons, fo far forth 

as thofe treafons had their llrcngth from fuch deelararions, anu were 

not really within the fiatute of 25 E. 3. are wholiy taken away, and 

l eft -purely to he dt:tcrmined according to the natute of 2:' E. ;;;. and 

fo far forth and no farther, than that fiatule warranteth. 

And therefore the declaration of 3 R. 2. touchillg the killing 01 

an embafi"ador, namely John !IJIJw'iall, the declaration of :~ H. s . 
concerning clipping and impairi,ng of coin , the declaration of J11oF-ti· 
mer's treafon in break ing prifoD 2 H. 6. and all others of that kind arc 

now wholly p\1t out by this nat ute, Coke upon 0 the fi atute de fran-

] 
gentibus prifollam ( a), tho it is true, that it appears by I & 

[3°9 2 P. (5 M. cap. 11. they thought that cl ipping and impair­

ing of money l1ad remained treafon by the declarative law of 3 H . 5. 

but the natute of 5 Eliz. cap. 11. hath declared the contrary, and pu, 

that out of q leftion. 

3. But 
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3. But it repeald not the forfeitures for old treafons, tho thofe for­

feitures were enacred by fiatutes made after 25 E. 3. and therefore the 
forfeiture of efiates-tail for treafon given by 26 H. 8. continues O()t­

withfianding this ftatute, Co. P . C. p. 19. and fo it was refolved by 
0111 the judges of England in the lord Shd/icld's cafe (*), Stamf. 18,. 

h. 12 Eliz. Dy. 2l)9. the reafon is before given, cap. 23. p. 241. foe 

the relation of the repealing claufc is only to tt'eaJons not contained 
in 2~ E. 3. not to fOlfiiturcs not contained in 25 E. 3. for indeed 25 

. E. 3. creates no forfeitures, but only dt:clares what the common iaw 
was, and enaets no farther touching forfeitures . 

4. But this aCt did not meddle with thofe new laws, that directed 
f pecial proceedings, trials, f!f c . or other matters of that nature relating 
to [reafon, but th~t was done after by 1 is 2 P. & M. cap. 10. tIl 

quo poJlea. 
5. The preamble is very conii(1&rable, wnich takes notice of the 

feverity of fonner fiatote that made words only without other faa:. 
or deed, to be high rreafon, which was one of the caufes of thUi 
general repeal. 

Touching the fecontl claufe, as is before obferved in the precedent 
chapter, the repeal by I A,fm. had difcharged all offenfes committed­
Lefore that repeal againft the fia ~utes repeald. if it had not been fp'c­
cially provided to the contrary by the provifo of this aCt touching 
perfons formerly indiCted: 

Now as to the thi rd claufe, it alfo took away all new felonies made 
fince the tJril da y of the reign of H enry VII£. but whether either of 
thefe claufes of repeal did take away thofe previous punilhments, 
~ hich for the hrfi offenfe was made forfeiture of goods, and the fe­
cond or third offenfe made treafon, whether, I fay, this fiatute took 
away thofe penal lies, which were lef. than felony or treafon in the 
firfi or fecond offen fe, or only thofe punifhmrnts which were made 
treafon or felony, may be a quefiion; as for iull:an e, that of [ ] 
1 E.6. cap. 12. t~e 5th c1aufe, which makes certain of- 3 10 

fenfes by words punilhable with "forfeiture of goods for firfi offenfe, 
lofs of proots of b nds for Jecond offen fe, and treafon for the third 
offenfe; whether this fiatute extends to fuccdfors, and (tho the pe­
nalty of treafon for the third offenfe be repeald by this act) whether 
tbe penalties for the orll: and fecond offenfes b repeald, feems to me 
doubtful; 1 rather thiok they are oot. 

("') Paili':. 351. /Y. ']DlUS 6g. 
AncJ. 
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And now this all: b~ving laid all former new treafons, felonies, and 

mifprifions fiat, and reduced all to the fiandard of 25 E. 3. the ne­

ceffity of fiate and public I'c<lce pu:s the queen and her parliament 

neverthelefs to begin new I'rovifions. 

I Mar. Je.fJ. 2. cap. 6. " If any perfon fhall falfely forge or coun­

et terfeit any [uch kind of coin of gold or filver, as is not,lhe proper 

U coin of this realm, and is or (ball be current within this realm b)' 

" the eonfcnt of the queen, her heirs or fucceffors, or if any perfon 

U do fa)fe)y forgc or <.. ounterfcit the 'lueen's fign manual, or privy 

" fignet, or privy feal, tben every fuel! offenfe iliall be adjudged high 
" treafon, and thc offenders, their counfell ors, proc'urers, aiders and 

H abetters judged tl aitors againfi the queen, her heirs and fuccelfors, 
, and fuffer and forfeit as in high tr(afon." 

Concerning this /latute much hath been faill beforl'. 

1. It is a perpuual :If!:. and not !'crf(lnal only to the queen, for as 

the w(Jld killg may mdude a fUClCffor, fo thc wOld q"e.::" may in­
lude a fuccectiing ling or fjuccn, and that it was fo intended here is 

' apparent by rhe words in the conclufio n ,/hall he adjudged traitors 

agaillj1 the quccn, 1m' hcil J {lI1d fi'CCljJors ; and accordingly it hath been 

often refolved. 
2. That the fon:i[,!1 ("in (the countf'rfeiting whereof is made trea­

fan by this aCt) mllfl be {uc.h, as is fa made c.urrent by proclama­

tion, for by the fiatute of 17 R. ~. cap . 1. foreign coin IS not to rUll 
in payment in F nglrmd, ano therefore there mufl be an act under the 

great feal, a all proclamations ought to be, before it can be current 

within this fia ttlte : vide accordallt )latut. 5 Eli:::.. tap . I!. anJ IS 

Eliz . cap. J. 
3. It mufi be a counterfeiting of that foreign coin, which 

(3 11 J is fiam ped in gold or jih/cr , viz.. the great~fi part gold , or 

tbe greatefi part fdYer, for dmolllillati6 fit a rnajorc POllc; therc(or~ 

if there be a foreign coin of copper, or brafs and copper, it is not 

within this fiatl1te, but it is not nece{[ary, that t/le counterfeit of it 

.nufi he gold or lilver, for if that be copper gilt, or alchymy after the 

fi militude of foreign coin of gold or filver, it is within this aCt, becaufe 

the prototype is a coin of gold or £lIver. 

1 Mar. je.//. 2. cap. 12. The aCt againft riotous affemblies is the 

very fame in fubfl:ance with that of 3 E:f 4 E. 6. cap . 5. only c~ang­
lng treafon into £.Iony within d ergy, amI nota hene the power given 

to fuppr [s fuch afI'emblies by force, and indemnifying the fuppre{[ors. 

tho 
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tho fome of the rioters be killed: this act was continued by l Eli:z. 
taj>. J6. during that queen's life and till the next feffian after, and 
then expired (/;). 

1 t5 2 P. & M. c;p. 3. "If any pedon !hall malicioufly and of 
., his own imagination fpeak any falfe, feditious and flanderous new~. 

" rumors, fayings, or tales, of the king or queen, then the perfon 
I< being conviCt and attainteJ, as in the aCt is exprefred, !hall be ftt 
" upon the pillory and have both his ears cut off, unlefs he pay one 

. " hundred pounds, and fuffer three months imprifonment; and if it 
" be of the reporting of any other, then to !land on the pillory and 
" lofe one of his ears, unlefs he pay one hundred marks within one 
'" 111 0 nth after judgment, and fufttr one month's imprifonment. 

" And if any {hall malicioufly devife, write, print, or fet forth any 
.. writing containing any falfe matter of flander, reproach, or dif. 
" honour to the king or queen,- or to the encouraging, fl:irring or 
" moving of any infurrcCtion or rebellion within this realm or the 
" dominions thereof, or !hall procure the fame to be written, printed. 
" or fet forth (the faid offenfe not heing puniOlable as treafon within 
" the fl:atute of 25 E. 3.) the offender {hall for the firfr offenfe have 
.. his right hand !lrickcn off. 

" The fecond of any of thefeooffenfes after a former con-
~, viCtion is made punifllable with lofs of goods and perpetual (3 12.] 
" imprifonment: jufl:ices of affife, & c. {hall have power to hear and 
.. determine offenfes, & c. and to commit 'perfons fufpeCted without 
" bail; no perfon impeachable for words, unlefs conviCl: within three 

." months after the offenfe: peers to be tri ed by their peers." 
Upon this aCt thefe things are ohfervable: 1. That the law-makers 

did not t.ake feditious words to be within the fratute of 25 E. 3. for 
then they would have added the fame daufe as in the other cafe, 'l;'iz. 

(1Iot being trea/on witilin the Jlatute of 25 E. 3.) Again, 2. T hat 
they did take it, that fome feditious writings might be treafon within 
the fl:atute of 25 E , 3. for it is an overt-aCl:, as hath been formerly 
obferved (t). 3. That as fome writings exciting infurreCtion fflight 

he treaf~n within the fl:atute of 25 E . 3. fo fome writings, that might 
poffibly by confl:ruCtion have the fame effeCt, might not be within that 
natute, for the law-makers cannot be fuppofed to intend to make any 
thing, that was treafon within the fl:atute of 25 E. 3. to be lefs than 

(b) BUI a new .Et to much the flm~ is perpetual. 
purpofc wal made I C;e~. x. "'p. 5. which (tl p. I a. 

treafon ; 
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treafon; and by confequence and confequential illation many things 
might by a witty advocate be confirued and heightened to be to move 
inCurrection and rebellion, which immediately, and ill their own na. 
ture, nor in the intention of the writer, were never fo intended; 
this fiatute died -with the queen. but was revived 1 Eliz. cap. 6. 

during that queen's life. 

1 (52 P. & M cop. 9. " If any by expreCs words or fayings 
" have prayed, or fh all pray, that Gud would !horten the queen's 
" life, or uko her out of the way, or any fuch like malicious prayer. 
U amounting to the fame effect, they, their procurers and abetter 
" fhall be adjudged traitors. 

" But as to any the ofFenCes aforefaid perpetrateq during that feflion 
" of parliament, if the offenders !hall !hew ' themfelves penitent 
" upon their arraig-nmenr, no judgment of treaCon /1lall be giveR 
cc againfi them, but a leITer punilhment may be inflicted. 

~ So that LIley took not this to be a treafon within the 
[3 J 3J fiat'Jtc of 25 E. 3. neither is it thought to bt:: a very great 

o(fCl\fe, for it is an appeal to God, who we are fure is not 
moved by fuch wi(hes and prayers contrary to his own command, 
Thou Jkaft IIDt eu~fe the filler of thy propfc , Exod. xxii. 28. 

] & 2 P. & M. cap. 10. con{jfl~.th of {everal remarkable dauCes. 
'1. " If any during the marriage between the king and queen 

U !hall imaginc to depri ve the king from having jointly with the 

" queen the fl:yle, honor; and kingly name of the realms and do­
" miniuns belonging to rhc queen, or to defiroy the king during the 
, matrimony, or to dellroy the queen, or the heirs of her body, 

U bing kings or queens of this realm. or to levy war within the 
<, realm or marches of the fame againll: the king during the mar­
• l'iage, or againfl: the queen or any of her faiJ heirs, kings or 
(. qu ens of this realm. or to depo[c the queen or the heirs of her 
" body kings or queens of this realm from the imperial crown of 
" this realm, and the faid compaffings malicio,ufl),. advifedly ~nd 
" direCl:ly !hall utter by open preaching, expreCs words or fayings, 
" or if any perfon by exprefs words !hall malicioufiy, ad\'ifedly, and. 
U direCtly declare or publilh, th.at the king during the marriage ought 
U not to have jointly with the queen the fl:yle, honor and kingly, name 
.. of this rea\on, or that any perCon, being neither the now king or 
" quten, !luring the marriage between them ought to have the fiyle, 
" honor and kiu'gly 1lame of this realm, or that the now queen is 

" 006 
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., not, or of ri~r ought not to be queen of this realm, or after het 
" death the heirs of her body, being kings or queens of this realm, 
" oug t nOl fo to be or to enjoy the fame, or that any penon, 
" other than the qneen during her life, or after death, other than the 
" heirs of her hody, as long as one of the heirs of her body. 
" {ball be in life, ought to be queen or kin'g' of this realm, then 
" every fuch offender fball lofe to the queen all his goods anct 
" cbatdes, and forfeit the iffues of his lands during his life, and 
•• have p:::rperual imprifonment ; the fecond ofteofe after a former con­
" vi6tion {llall be treafon. 

2. " And if any by writing, priming, overt-aCl:, Qr deed 
" !hall malicioufly, advifedly and direCtly ' utter the things [31 4] 
" aforefaid, then they, their abetters, procurers, counfeTIors, aiders, 
" and comforters knowing the, faid offeJlfe to qe done, and being 
" thereof conviCted and attaintw by the laws and fiatute~ of this­
" realm, {ball be adjudged high traitors, and forfeit their goods, lands 
" and tenements to the queen, ber heil's and fucceffors, as in cafe 
If of high treafon. 

3. " ProviflOn for the government of the queen's children. 
4. " If any perfon, during the time that the king fball have the 

" ordering of the queen's childroo, {hall compafs to defiroy the king. 
" or to remove him from the government of the faid children, it 
t, Jhall be (reafon. 

S. " That all trials hereafter to be had, "awarded or made for anY' 
" treafon, {ball be had and ufed only according to the due order 
.. and courfe of the com,mon laws of this realm, and not otherwife, 
" faving to all perfons, (other than the offende:s and their heirs, 
" and fuch perf ODS as claim to any of their ufes,) all fuch rights. 
~, titles, interefis, poffeffion, leafes, ESc. which they had at the day 
" of the committing of fuch treafons, or at any time before. as jf 
'I this aCt had never been made. 

6. " Concealment of any high treafon iliall be adjudged only mif­
" prilion of treafon, and to forfeit and fuffer as in cafe of mifprifioll 
" notwithftanding this act 1 

7. " Trial by peers is faved in treafon OT mifprifion of treafon. 
8. "None to be impeached for words, unlc:fs indiCl:~ within fur: 

" months after the offenfe. 
9. " Witneff'es examined to or depofiog any treafons in this a&, 

• Of, at leaft two ,of them fualt be brought forth before the party 
'1' " attai~nedJ 
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,t arraigned, if he require the fame, and fay openly in his hearipg 

" what they can fay againft him concerning the treafons in the in~ 

" diCbnent, unleCs the party arraigned {hall willingly confefs the fame 

" upon his arraignment. 
10." r n all cafes of high treafon concerning coin current 

[3 I 5] " within thts realm. or counterfeiting the king's or queen's 

" tignet, privy feal, great fcal, or Ggn manual, fuch manner of trial , 
" and no other, {hall be obfcrved and kept, as heretofore hath been 

" ufed by the common laws of this realm, any law, fiatute or other 

.. thing to the contrary notwithUanding. 

" The counfellors, procurers, comforters, and abetters for the firt1 

" ofFenfe to fuffer as the principal in the fir£l: offenfe, and procurers, 
" comforters and abdters for the fecond ofrenfe to forfeit as the. 

, principal in the fecond offenfe." 
This fiatute for (0 much as coocerns the forfeiture or punifil­

ment infiiQ.ed for \-vords, &c. and likewife the treafons newly 

enaCted was bllt temporary, and died when the queen died wilhout 

ifi"ue. 
• But there is niH obfervable, 

1. 'The great difi:inCtion, that was nfed between words and writing; 
thofe very things, which written w~re made in the firfl: ofFenfe trca­

fin, being only fpoken were in the fir£l: offenfe hut mijdclIICQlIOr, 

altho many of the words there mentioned founded bigh, as namely 

that the queen is not or dughr not to be queen, bur fome perfon elfe, 
whereby we may gather the opinion of p:uliamenrs in thofe time~. 

that regularly words, tho of a high nature, were not trea(on, nor 
an overt-aCt of compaffing the king's death. . 

The feeond thing obfervable is, lhat here are fome treafons newly 
ena6l:ed, which et were treafolls withiu 25 E. 3. as compaff'illg 
(0 delhoy and depofe the quet'll, and declaring the fame by writing 
or overt ael:; and therefore this claufe was omitted in the £l:iltute ()f 
1 Efiz. cap. 6. and left to the nature of 25 E. 3,. 

The Sd thing obfervable herein is. that the queel1's hufband i~ 
flot within the aCt of 2S E. :5. ,therefore it was neceff'ary to have an 

.a: of par~iallleot for the fecuring of him, .who was only the queen's 
hWband • 

... That tho t~ere was a commu~icatioo of the regal title to tho 
queen', hufband. yet even that could not have b en but by a~ of 

parliamen~ .. 
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parliament, and yet no qlore is communicated, but the title and name, 
not the authority ;lnd rule of a king of Eng/mid. 

The fifth clau[e concerning refloring of trial of treafon accordiog 

to the COUl{C of the common law is of great confequence and ufe. 
and is perpetual. 

t. By this daufe of the fiatute as ro the cafe of hIgh treaftfn, 

the flatutes of 27 E. 3. cap. 8. 28 E. 3. cap. 13. 8 H. 6. cap. 29. 
for trial of an alien per nlt'dietatem !ingutl! are wholly repealed, and 

the trial {hall be by EJlglijhmen, J A,far. D)'. 144. Shiriy's cafe, H. 
36 Sfi z. Dr. Lopez'S cafe ruled per omnes jujiiciarios. Co. P. C 

p.27. . 
2. The trial of a Il,!nati'C without ifrue joined by 33 H. 8. cap. 

20. and in a foreign county by 33 1l. f:. cap. 2:3. and for tr aCon. 
in J-rales 26 H. 8. cap. 6. 32 H. 8. cap. 4. are all repealed by this 

) 
flarute. Co. P. C. p. 24·, 27. '. 

3. But whether the fiatute of 1 E. 6. and 5 & 6 E. 6. concern­
ing two witnefres be hereby repealed, vide /upra p. 298. only the 9th 
and loth daufes of this flatute fecm firongly to imply, that tills 
flatute intended the repeal of it, for otherwife why lhould dlat fpecial 
provi!ioll he added in this !tatute, for at leafl: two of the witnefres 
formerly examined to repeat ~hc ir tefl:imony to the prifoner, if he 
de[lI'es it, when ilie flatute of 5 & 6 E. 6. had more effefutaliy pro.­

vided for the fame thing. 
4. But the !latute of 28 H. 8 cap. 15'. concerning the trial of 

trcafon committed upon the high fea is not repeflled, nor the fl:atute 
of 35 H. 8. cap. 2. for trials of treafons out of the realm, becaufe 
there was no way regularly ' appointed at common law for the trial 
of thofe treafons being done ont of the bodies of counties j but it 
feems the trial of treafons committed in any place in rivers, or parts 
within the bodies of counties, tho the admiral claimed j urifdiCl:ion ' 
there, is refiored to the common law, where it was originally 

triable. , 
• N~ither -doth the aCt extend to petit treafon, for trearon gene­

rally fpoken is intended of high treafon j therefore the trial, aQ 
to that flands in the fame manoer, as it was before the making of , ' 
iliat aCt. 

5 •• Pererpptqry challenge in cafe of high treafon is refioTed [3 17] 
by tbisj fCt, and the futute of 33 H. 8. cap. 23. as to that 
p~int repeald, vide amrdant Co. P . C. p. 2 • & [ibm ihi; fa that 

T2 
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at this day he may challenge thirty-five, viz. under' three juries 

peremptorily. Co. P. C. ibidem. 
1 & 2 P. & M. cap. 11. " Whofoever {hall bring from the parts 

~, beyond fea into this realm, or into any of the dominions of the 
U fame, any falfe and countelfeit money, being current within this 
.' realm by the fufferance and confen t of the queen, knowing the 
" fame coin to be falfe and counterfl!it, to the intent to utter or make 
" payment with the fame within:this realm, or allY of the dominions 
" of the fame, by merchandizing or otherwife, the offenders, their 
"c::ounfellers, procurers, aiders and abetters in that behalf, {hall be 
"adjudged offenders in high treafon, and after lawful oonviction 
" fuall fufFer and forfeit, as in cafes of high trea[on. 

" If any be accu[ed or impeached of any offenCe within this fiatute, 
"or of any other offenfe concerning the impairing, forging, or 
"counterfeiting any coin current ~ithin thi s kingdom, he {hall be! 
"indiCted, arraigned, tried, convicted, or attainted by fuch like 
"evidence', and in fuch manner and form, as hath been ufed and 
" accuftomed within thi s realm before the firO: year of the reign of 
" Edward VI. any law, fiatu te &c. to the contrary notwithfianding." 

Upon this fiatute feveral things are obfervable: 
). That the foreign coin in this' cafe mufi be fuch, as is made 

current in this realm by the conCent of the queen, which cannot be 
without proclamation by w rit under the great feal, as hath been 
'bef~re faiup. 213 is 310: 

2. That the party, that brings it in, muO: know it to be counterfeit. 
S. That it muft be brought into the king's dominions from fome 

place, that is out of the king's dominions, and therefore the importa. 
tion out of Irela11d is held not to be an importation within this fia. 
tutc, for that is within the domrnions of this realm, tho not within 
the (calm. 3 H. 7.10. is vidl Jupra cap. 20 p. 225. ' Co. P. C. 
P. 18. 

[ 
8] 4. It mufi be brought with an intent to merchandize 011 

II make paym nt within this realm, ana this intent ~ay be 
tried by circumfiances, tho the offenuer hath not yet aCtually made 
payment or merchandize with it: vide antea p. 229. 

5. Th~s is a new law, for the fiatute of 4 H. 7. cap. 18. whereby 
it ~8 formerly enacted, is repealed by i Mar. cap. 1 .. 

6. It is a law perpetual, tho it fpeaks only of coin made c;urreot 
&>y the conCent of the king and queen our fovereign lord and lady, 
-.nd Co it Hath been fiill take'!. . '1. ~t 
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7. That at this time it was taken, that impairing of the coin cur ... 

rent within this realm was treafon as to the proper coin of this realm 
by force of the declarative law of 3 H. 5 • . cap. 6. and. that tlUs was 

not repealed by 1 .lVlar. cap. 1. for there ' was no other law in force 

newly enaCted for making impairing of the coin trearon between 1 

Mar. cap. 1. and 1 & 2 P. & M. cap. 11. but this error is reform­

ed by the declaration of 5 Eli;;;. cap. 11. 

B. That without any difficulty in the cafe of counterfeiting coin 

current in this kingdom there is no neceffity of two wime£f'es, neither 

upon the trial nor upon the indiCtment, fo that quefiionlefs, as to 

this tfeafon, the c1aufe of the fiatutes. of 1 and 5 E. 6. concerning 

two witne£f'es is wholly repealed, for the fiature faith, he lball he 

indilled, &c. the omiffion of which word in tht! general claufe of 1 
.& 2 P. (5 M. cap. 10. which ~on~erns treafons, in general, is tbat 

which gave the great countenant e to that opinion of my lord Coke,. 
that in other treaCoos there mu{1: be two witneffes upon the intlia­

ment, tho that fiatute, as tei the trial, remitted the courfe of the 

common law. 

I come now to the time of queen Elizabeth. 
The fiatutes, that concern treafon, I fhall range in three ranks: 

1. Such as more immediately wncern the fafety of the queen's per. 

(on. .2. Such as concern the money of the kingdom. 3. Sl1ch as 

concern the fafety of the queen's government in relation to papal 

ufurpations and matter of religion. • 
I. I begin with the nrfl: rank, fuch as concern more immediately 

the fafety of the queen's perfon. 

1 Eliz. cap. 5. The fiatute of) & 2 P. 15 M. cap. 10. 

is recited, and that that fiatute ext~nded only to queen Mary [3 19] 
-and the hcirs of her body, the very fame fiatute in effeCt is enaCled 
over again, only wlth an application thereof to queen Elizabeth, and 

the heirs ofber body, and almot1: a11 the f~me c1aufes are over agaiD~ 

except that w~ic1~ concerns the trial of treafon according to the com­
mon law, and the c1au[e of compaffing to d firoy the queen, and 

manifdl.ing the fame by writing or overt-aCt; two witneffes are re.­

quired to th.,e indiCtment and arraignment of the pri[~ner: this aa ex· 
pired upon the queen's death without i£f'ue. 

1 Eliz. cap'l 6. The fiatute of 1 Mar. fiff. 2. cap. 3. COile rning 
feditious and faKe rumours is revived, as in relation to queen Eliza­
htll, undQr the 'fallle pains ~nd pen~cics, as are ther in contained, as 
. TS ilip 
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tho the fame a61 had extended to the heirs and (ucce£I"ors of quect, 

Mar)', any doubt to the contrary notwithflanding; but this was pet­

fonal.J:O the qtleen and the heirs of her body, and was repealed by 23 

Eliz. cap. 2. 

13 EJiz. cap. 1. I' If any perron during the natural life of the 
Cl qu~en .!hall, within the rcalm or without, compa(s or 'ilmgine thc 

"death or deflruetion, or boJily harm tending to death or defhuetion, 

U maiming or wounding of her perion, or to depl ive or clepofc her 

" from the ilyle, honour, or kingly name of the crown .?f this realm, 

" or of any other realm or domini on belonging to her majefiy , or to 

c, levy war againlt her majefiy within the realm or wilhollt, or to 

" move or ftir any foreigners with force to invade this realm, or any 

" other her majefty's dominions being under her obeyfance, and fuch 

" c6mpa£I"es , imaginations, dev ices, or intention&, or any 'of them 

"1ball malicioufly, advifedly, and' direetly publinl, hold opinion, 

"affi rm 01 fay by any fpeech, exprefs words or fayi ngs, that the 

~, queen dUling her life is not, or ought not to be queen of this 

" realm of England, and alfo of France and freland, or of any orh~r 

~! her ~ajefiy's dominions being under her obeyfance during her life" 

" or {hall by writing, printing, preaching, fpeeeh, exprefs words 01," 

" fayi~gs, malicioufly, advifedly, amI directly publi{h and 
. [3 20

]" affirm, tbat the queen is an heretic, khifmatic, tyrant, 

" infidel, or ufmper of the crown, every fuch oflc nfe 111<tl1 be taken" 
" deemed, and aeebred by authority ot this parliament to be high 
f' treafon; and the offenders, thei r abetters, counfellors and procu. 

" reI'S, and rhe aiders and romforrcrs (\f the fame offendel s, knowil-.g 

~'th~ falne, being indieted, conv-ieted, and altaint ac~ording to the 
" ufual order and COUlfe of the common la w, or nccording to the ac,:t 

" of 35 H: 8. for trial of trcafons out o~ tl,1C r~aJm, llla,l! be. deemed 
" traitors, and [uffer at'ld forfei t as traitors. 

z. ''If any pelion of any conditit)n, place, or nation during tIle 
~, queen's life pretend, utter, or publifh themfe!\,{)S, or any of them, ' . . 
" or any other, than tbe l)QW queen, to have right, to enjoy the 
" crown of England during the now queen's life, or !hall during the 

" quecn's life ufurp the crown, or the royal tille, flyl e or dignity .)f 
" the crown of England, ~or {llaU during the quten's life, hold, or 

"aflinn, that the now queen hath not ri ght to hold the/a id crown, 
.. realm, tlyle, title, or dignity, or {h.all not, after dcm~nd made on 

fC ~e behalf of the queen, arknowlcdge eft~au~lly, that the l)o.~ 
' . quccJ..\ 
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" queen is true and rightful queen of this realm, they fhaU be dif~bled 
" during their natural lives only to enjoy the crown by fucceffion 
" after the queen's death, as if fuch perfon were naturally dead. 

3 . "If any perron /hall during the queen's life hold or affirm a 
" right, intcreIt or fucceffion to the crown to be in any fuch claimer, 
" ufurper, or pretentler, or not acknowledger after notification br 
" proclamation of fuch claim, ufurpation or pretenfe, fucb perron 

" JhaU fuffer as a traitoro 
4. "If any /hall maintain, that the common laws, not altered by 

" parliament, ought not to direCt the right of the crown of Ellgland, 
" or that dIe queen [Elizabeth] with and by the authority of par­
" jiament is not able to make laws of fllfficient force to limit and 
.. bind the crown of England, and the de [cent, limitation, inberit­
" ance, and government thereof, or that this Itatute, or any ftatute 
" °to be made by authority of pajliamenr witb the)queen's royal aEent 
" for the limiting of tbe crown to be joll:ly in tbe queen's 
" perron is not, or ought not to be of fufficienr for<:c to bind, [3 21

] 

" limit, refl:rain, and govern all per[ons, their rights and titles, that 
" in any way might claim an interefi, or pofIibility in or to the crown 
" of England in po{fe(flOn, remainder, inheritance, fucceffion, or 
" otherwifc, every fuch perfoll fo holding, affirming or maintaining 
" during the queen's life {hall be judged a high traitor, and every 
" perfon fa holding after the <lucen's death Jhall forfeit all his goods 
.. and c.hattles. 

fJ. I' If any by writing or printing declare., befbre the fame be de­
f< e1ared and dlabli (hed by aCt of parliament, that any l>articular 
" perfon ought to be right heir to the queen (except the natural iIfue of 
" her body) or that fljall print, fet up, or fell fuch book, for the tid\: 
" offenfe he fhall fufFer one year's imprifollment, and forfeit half hia 
" gauds, and for the fecond offenfe it 'hall be a preemunirt:. 

6. "Trial of a peer by his peers is faved. 
7 "Saves the, right of all, other than the offenders and their heirs, 

(, claiming only as boir to the offender. 
8 "Offender within the qQe~n's dQminions {ball be indiCted with. 

" in fix months, and out of the dominions \Vithin twelve months. 
9. " • 0 penon to be arraigned for any offenfe within this act, 

" unlers it be proved by the tefl:imony, depofition, or oath of two 

'f lawful and fufficient wimdfes, who fll all at the time of the ~maigu. 
U m.ent of fuch perfon be brought before the party offending face to 

T~ "~. 
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"&ce, ~od there declare all they can fay againft the party arraigned, 

" Wllefs the party arraigned (hall witlJOut violence confefs the fame. 

10. "The aider or comforter of fuch, as £hall affirm the queen 3. 

I' fchifmaria, heretic, tyrant, infidel, or ufurper, (hall . for his firn 

If oifenle, knowing the fame to be committed, incur a prtZmunire, 
f' aDd for his fecond offenfe, after conviction of the former, lhall be 

" a traitor. 
11. "Provided, that giving charitable alms in money, meat, 

.' drink, apparel or bedding for fufrentation of the body, or hea ll:. of 
" any offendt::r in any offenfe, made treafon or prtZmunire, 

[322
] " during the time of his imprifonment, thall not be taken to 

" be a1)y offenfe." 
Tho this aCt be antiquated by the death of queen Elizabeth, yet 

there are (as in other aCts of.this nature that are expired) divers mat­

ters tha~ are obfervable for the rrqe underfrallding of the common 

law, and therefore I have Jepeated many aCts of thit ~'I ture at large. 

1. This aCl do~h contain and enact fome treafons as new treafons, 

which certainly were tTeafons by the fi:atute of 25 E. 3. as compaffing 

to d frroy or depofe the queen, and manifefl:ing the fame by writing, 

pl'intlng, or ovcrtaa:; but it was thought ,or at lean 'doubted, that 

manifefiing the fame barely by words .were not within -25 E. 3. and 
it appears by the preamble, that this aCl was made to take away fome 

doub\s, as well as to provide nGw rem t;,dies. 

2. It partly appears by this aCl, that the bare confpiracy to levy 

war was not treafon by the fratute of 25 E. S. without a war levied, 

and accordingly it was r folved P. 39 Eliz.. Burton's cafe, Co. P. C. 
p. 10. and therefore we are to be careful not to apply all conv.ietions 

of treafon in the queens time, as judgments declarative of (he nature 

of 2~ E. S. dl prfJditionibuJ, becaufe they wen: oftentimes indicted 

upon this 11:atute in the queen's time, and the general conclufion of 

the indiClment contra Jomtam flatuti, and fometimes g~neralJy (ontra 
formam flatut. with an abbrev3ation was applicab~e to any natute 

then in fore , which was mon effeetual to this purpofe. 

In AndcrJo11's r ports, part. 2. n. 2. (c). it appears that in 37 Eliz. 
divers apprentices were committed for great riots, divers othe~ appren.; 

tiees confpir d t-o deliver t1Jcm out of prifon, to kill the lord mayor of 

London, to burn his houfe, to break. open two houfes near the Tower~ 

whore there were arm for three hundred men, and to furni1h them-

(e) t. dndtrJ.p. 4. 
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felves i after which divers apprentices threw about libels moving 
others to join with them and to aEemhle at BunhiLL~ where divers 
(0 the number of three hundred affembled, where they had a trumpet 
and a cloke upon a pole infi:ead of a flag, and as they were 
going towards the mayor's houfe, they were met bythe[,32J] 

lheriffs alld fwordbearer, againfi: whom the apprentices offered re-
fillance. , 

It was refolved, that this was treafon within the fiatute of 13 

,Eliz. for it was an intention to levy war, and altho they, inteDdetl 
no harm to the perfon of the queen, yet becaufe it concerned het 
in her office and authority, and was for fuch things, which the 

queen by law and jufi:~ce ought to do. it was a levying war agaillft 
the queen, and they were condemned and executed. 

This procet::ding was upon this fi:atute, an'd yet perchance, the cir • . 
clImfi:ances of the cafe wholly la~ together, this .!night have beeli 
an actual levying' of war within the 25 E. 3. but they thought it 
{afer to proceed upon this fiatute. 

3. That, tho regularly words alone make not an overt-ad; of 
compa{Iing of the queen's death, yet printing or writing may do it, 
Co, P. C. p. 12, ] 4. and therefore an act of parliament was requi. 
file to make it an overt-act; yet obferve how cautioufly it is pennerl, 

maliciouJly, advifedly, and direllly, CSc. leaving as little, aspoffibly 
may be, to conftruCtion. ' 

4. That defamatory wor<}s, tho of a ve"y high nature, do not 
always make treafon ; there cannot be more venomous words ordi­
narily thought of, than to fay, the queen was an heretic, fchi/matic, 
tyrant, uJurpcr, yet an aCt of parliament was necdfary to make it 
treafon. 

5. That to make a man a principal in treafon by comfort or aid after 
the offenfe committed it mufi: be knowingly, and therefore I never 
thought that opinion of Stamford, fol. 41. h. to be law, .that a receipt 
of a felon after attainder in the fame COUDty made a perfon acceffary 
without notice, becaufe he is Dound at his peril to take notice, that 
be was attainted, for it oftentimes lies as little in t~e knowledge of 
many pet:fons, who are convict or attai~ted of fel ny or lreafon, as 
whether a man be guilty of it: vide tamen Dyer 35 5. 

6. That regularly in a new treafon the aiding and comforting of 
the traitorsJ knowin~ them to be fuch, wakes a man guilty of nea.. 

fOJ1t 
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. fon, and-.therefore here is care by exprefs provifion to lake the firft 
offenfe a pra'munirt. 

7. He~e is great care to difable the heir ta the crown 

(32
4] from fucccedin g, if 'he ufurp during the queel1's life; bill 

tho all t~ care imaginable was there ufed, yet it hath been held, 

that by the acceffion of the crown ro the perfon fa difabkd, all thefe 

difabilities have vanilhed, vidt 1 H. 7 . 4. ( d): fee Mr. Plowden's 
learned traa touching the right of fucceffion of Mary queen of 

$calland. 
s. N~ta concerning the power of the king to limit the Cl'Own hy 

confent or parlialpent . 

.9. That they took the ftatutes of 1 and of 5 & 6 E. 6. concern­

ing two witndres to be determined. or at leaa not to extend to 

trea{OllS afterwards enaCted, for otherwife there Ileedt:~ not this fpe~ 

cial care and provifion dt novo for two wirne.lfes. 
10. Th- t as the aiding Of comforting of onc, that fpeaks feditiou$ 

words, maue treafon 011 the fecond conviCtion, muft he for the fecond 

ffe:nfe, afler a conviCtion of the fonner, fo the fecond offenCe, tho 

~ommitted after a former, is not treafol1, u nlefs it be alfo coqunitted 

after a former conviCtion: the like method is in forgery upon the 

Ba~e of [) Eliz.. cap. 14. anu genc:rally that expofitioll holds in mort 

cafes, where the fecond offen£ is fubjeCted to a feverer punilhmem 

than' the former, for it is intended of fuch offenCe committed after 

the conviCtion of a fa rufer, Co. P . C. 172. 

j 1. It is provided that charitable relief {hall not make a party guilty 

of treafon o~ pra'munirc, as an aider or abetter: chill was a I1cce!fary 

provi{ion to avoid quefl:ion. 

Regularly r lief by victuals or clothes of a felon or of a traitor, 
after he is in cuftod), or uUliel' bail, makes not a man an accdrary 

( 
] in felony, nor a principal in treafoD; bot if he help him to 

3'25 efcape, that makes him an acceIfary in one cafe and a 

principle in the other, Dalt. cap. 1Ol). p. 286.,(e)" and with this 

(d) The words of that \){)ok, arc, 'Tb,,, 
,b, king 'Will a P'rfin "bl, lind dif(barged 
Jr~'" ""Y 11119;",1" eo faao, 11::'1 h. /,.k upon 
6j", tl14 IHlu"",.nt and lb. hrinS 4itg; [0 
"at it ,..'. not the bare acceffion or d fcent G' the crown, but the bcing in aaual por. 

{cSOII of the regal gQvcrnmcnt, .... hich was 
lUued to remove "II dibbilides; lhi~ 

e e t.reiore i, no argument that the .rUle 
""'$.rlifo c:OI&ld Dot bar the Tigh~ of ilia 

fucec!l'or I ancl hinder him Crom fucceeding, 
but onl y Ih.t i(notwithlbnding he Ihould 
get po!Icllion of the govcl'lln\t'tlt; that pof~ 
[effioll would purl,''C.1I difabl lilles, which 
is jullas much as to fay, that h , who can 
!let the power into his handa not wi t hlland~ 
lng an att.inacr or .. a of parhament to 
the coatrary, ",dlnot think '1lImfdt bouocl 
b yfuch attainder or at! of p"liamcnt. 

(~) N . Edi:. fliP. 16,. p. 531 ' 
agree, 
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agrees this provifo in the cafe of high treafon; but nota it extends 

no farther than during the time of his impri[onment, yet the law is 

all one, if he be under bail, .for be is in cujlodia fiill, for the bail are 

;11 law his keepers, and he, that is delivered to bail in the king's bench, 
is ncverthe1efs faid to be in cujlodia marefca11i. 

11 Eliz r cap. 1. " I f any perfon do withi n this realm, or eIre ... 

" where unlawfully, and at: his own authority compafs, imagine, 

" co·nf/lire, praB:iie, or devife by any ways or means with force, 

. " or by craft malicioufly and rebellioufly to take, detain or keep 

" from the qlleen any of her towers, eames, fortrelfes or holds, or 
" ma! icioufly and rebellioufly take, burn or ds=fl:roy them, having 

" any of the queen's munition in them, or being appointed to be 
" guarded with foldiers within the queen's dominions, and the fame 

" compaffing do advifedly by expre[s words or ~eeds \ utter and declare 
" for any the malicious or rebelltous intents aforefaid, it fuall be 

Ie adjudged felony in the offenders, their aiders, comforters, cQl.\n .. 

" fellers and abetters without clergy. 
" If any /hall with force malicioufly or rebellioufly detain from 

" the queen any .of her majefl:y's cames, towns, fortrefi"es or holds 
!' within any of her dominions, or any of her {hips, ordinance or 

" artillery, or munition of war, .and not ~ender the fame within file 
" days after proclamation, or wilfully or malicioufly burn or defiroy 

" any of her {hips, or bar any of her havens, this Ihall be tr<!afon." 

This aCt to continue during the queen's life. 

We may fee by this aB:, that the opinion of the parliament in 
that time was, that this confpiring to take fons 'or iliips by 
force or deceit was not treafoll; but indeed the a61ual taking 

them by force was levying of war agaio!l: the king by the ftatute 
of2SE.3. • 

I 
But if a man detains the king's town, or cafile, or iliips, and when 

any comrniffionated by the king demands the fame, and it is refufed to 

be delivered, and thereupon the king~' commiffioner raifeth [ 
a power, makes an afi"alllt, and they within frand upon their 326] 
guard, and repel force with force, this had been treafon within the 

fiarure of 25 E. 3. for it is a levying w~r, and fo not a pare detain. 

ing; quod 'VIde Co. P. C. p. 10. his in eadem pagina. 
Again, if this detaining the king's cafile or fort', or the came of 

any other be barely fuc~ and without afi"ault, yet i.f it be in COll)p1i~nce 
\yith a foreign enemy, or in confederacy ",ith him, thia is treafola 

. . ~itbiu 
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withill the ael of 25 E. :~. and an overt-ael: of adhet ing to the 
king's enemies; that therefore, which this ael: makes treafon 
in detain.ing after proclamation, is a fimple de.aining without 
the concurrence of the circumftances above-mentioned, which was 
Dot treafon before the making of this act. 

14 Eliz. cap. 2. " If any perfon {hall confpire, imagine, or go 
.. about unlawfully and malicioufly to {ct at liberty any perfon com­
" mitted by the quet:n's fpecial c011lmand for allY treafon or fufpi. 
e, cion of Treafon concerning the petfon of the queen before india .. 

" ment <>f the t>erfon imprifoned, and f uch imagination or conf pir_acy 
" {ball ret . forth, utter or declare by exprefs wOI:cls, writing, or 
'u other matter, it fhall be mifprifion of treafons ; hnt if the party 
U imprifoned be indicted -of any treafon concerning the perfon of 
4, the queen, it fuall be felony fo to confpire ana declare fuch confpi­
If racy, ut lupra. 

" I it b nf~-r attainder or conviel:ion, then {uch confpiracy fo 
" declared as aforefaid fuall be high treafon :" this act 10 laft during 
the gueen)s lire. 

Thefe things are obferv~ble \upon this ael:, 1. Here is no provifion 
llgainft the aCtual difcharge or fetting at liberty, neither nlieded it, 
fur if the party committed had really committed treafon, this was 
treafon even wirhin the fiatute of 25 E. 3. but if it wer\! only a com­
mitment for treafon, but no treafon committed by the perfon in 
t:uftody, fuch delivery ·was not treafon, as appears before t ap 22. 

:But 2. The confpil'acy to do this, tho manifefied by open aCt, was 
neither [reafon, mifprifion of treafon, nor felony; neither is it at 

this day, but oJlly a bare mifdcmeanor puniilici.ble by fine and 
[3 2 7J imprifonment, tho the. party imprifoned were ' indiaed, yea 

attainted. And 3. This ael: extends only to fuch treafons as con­
cerned immediate,Iy the queen's perron, not to treafons touching ber 
feal or coin. 

And thefe ate all the aels, that were made ,in the queen's time 
touching treafons, which m re efpecially related to the fafety of her 
perfon, all whk'h expired at her death. 

II. I cOme to thofe treafons, which were enaCted in the queen's 
me conceming coin, and tbey are three. 

S Eliz. cap. 11. "Makes tbe filing, wailiing, rounding, and cliP'" 
... ping of the coin of thia realm, Of foreign ~oin made current by 

'I Vfo<llathatiQIl,t 
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. • ' proclamation, for Iuert) or gain, and their counfel1ors, confenters, 
" and aiders to be high treafon by virtue of this aCt." 

14- Eliz. cap. 3. " Makes tbe counterfeiting of foreign coin of 
" gold or fllver, not current within this realm, mifpriflOn of treafon 
" in the offenders, their procurer~ aiders and abetters." 

18 Eliz.. cap. 1. " Makes the impairing, diminj{hing, falfifying, 

" fcaling or lightning of the coin of this kingdom or foreign coin 
., made current by proclamation for lucre-fake to be high ereafoll 

" in the offenders, their eotlncellors, confenters and aiders." 
But of thefe fufficient hath been faid before in the bufinefs of 

money, forfeiture aod upon the fiatutes of 1 and 5 & 6 E. 6. The 
fum of which is ,this: 

i. That the treafolls made by the aCts of 5 and I R Eliz. arc ne ..... 

treafons, newly made by virtue of this aCt, and every r0tly is efiopped 
to fay the contrary by reafon oft the fpeciat recital and pinning 

of this aCt, 'Viz. jhall be adjudged trcaJon by virtue of this an. 

2. That the foreign coin, the clipping and in1pairing whereof is 
made treafon by this aCt, mull: be fuoh as is made current by procla­

mation, for it cannot be otherwife current by reafon of the pro­
hibition of the ll:atute of 17 R. 2. cap. 1. and alfo, the word pro­
clamation in thofe aexs refer to fvreign coin fo legitimated by pro­

clamation, not to the proper coin of this kingdom, which news noC 

a proclamation to legitimate it. 

3. The trial and whole proceeding is to be according to [ 8] 
the courfe of the law by the exprefs words of thefe aCts and 32 

of 1 & 2 P. & M cap. 11. and therefore there need nr>t two wit. 

neifes required by the aCts of 1 and the 5 & 6 E. 6. 

4. Not only the offenders themfelves, but the counfellors, con. 

fenters and aiders are within thofe aCts; but altho regularly in cafe 
of any old or new treafon made, -the comforters and receivers of the 
offender are impliedly guilty pf treafon by a: kind of neceiTary con· 

comitance, yet it feems to me by the fpeeial penning of this aCt, it 
extends only to counfellors, aiders and eonfenters (according to the 

refolution in Conyer's cafe, Dy. 296.' as to the offenfes made tr.eafoll 
by thofe aCts, tho pofIibly it may be treaSon, as to the receiver of 
a coullteifeiter within the fratute of 25 E,. 3. according to my 101; 
Coke's opinion, C&. P. C. ,cap. 64. p. 138. for that is an old trea­
(on, .and no fueh re£hiction by iXllrefs words to counfeUors, aideJ'f 
and alfcmten. 
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5. The clippmg and impairing, that makes trearon within thefe 
aets, mull: by the exprefs words of the aet be for gain or lucre, and 

fo laid in the indietment. 
6. Counterfeiting of coin not current to bring it within a pra!/}IU_ 

"ire by the ll:ature of H Eliz.. cap. 3. mull: be a counterfeiting of 
'fuch foreign coin, as is of gold or filver, or confifis thereof for the 
greatell: part, and extends nol to the foreign copper, or leather coin. 

7. No corruption o[blood or lo[s of dower are to be by attainders 

of there trearons. 
III. Therefore I come to rhe third fort of natutes made in this 

<lueen's time, whicl; relare to the queen's government, and efpeciallr 
ill relation to papal ufurpation. 

1 Eliz.. C(lp. 3. is an act of recognition of the queen to be rightful 
fovereign of this realm, and all aDs repugnant thereunto are re­
pealed; and cap. I. the oath of. fllpremaey is enaeted to be taken 
by the pcrfvll~ lllcrcin defcribcd: the tenor of which oath followeth 
in thefe ;ords, vrz. . 

. " I A. B. do utterly tellify and declare in my confcience, that the 
" queen!s highnefs is the only fupreme governor of this 

(32 9] "realm, and of all otherh,er highnefs's dominiunsand coun­

" nies, as wen in all fpiritual or ecclefiall:ical things or caufes, as 
H temporal, and tIlat no foreign prince, perfon, prelate, fiate , or 
" potentate hath or ought t'o have any jul'ifdiCl:ion, power, fuperiority, 
c< preeminence or authority, ecclcfiafl:ical or fpiritual within this 
~, realm, and therefore I do utterly renounce and forfake all foreign 

'I jurirdi&ions, powers, fuperiorities and authorities, and do promife, 
" that' ((Om henceforth I fhall bear faith and true allegiance to the 
" quef'n'~ h'ghners, her heirs> and lawfu l [ucceffors , and to my 
" power {hall affiH and efend all jurifdi61:ions, privileges, preemi­
et nences and authorities granted or belonging to the queen's highnefs, 
(t her hei rs and fuoceffors, or united and annexed to the imperial 

" crown of this realm." So help me God and by the contenti of 

thi book. (f) 

Every perron appointed to take the oath, and refufmg, (han lofe: 
hi. offices an;1 be!lCfices, and be difabled to take any office 01 benefice, 
tic. and then proceeds to other penalties upon refu{ers~ 

(I) Thi. oath, IIQd ~hi, fbrute fo far a. [cutct to 'be (aiel oath, arc aDrogated by t 
~. ltJ 14. r(lp. 3. 

,And 
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And by tha.t a8: it is ena8:ed, n . That if any perfon inhabiting 

4' within the queen's dominions fuall by writing, print!ng, teaching, 

" preaching, exprefs words, deed or at\: advifedly , malicioufly, and 
.. direetly affirm, hold, £tand, ·with, fet forth, maintain, or defend 

" the authOlity, preeminence, power o r jurifdiClion fpiritual or eede-­

'" fl3.ftical of ;tny foreign prince, prelate, penon, £tate or potentate 

" whatfoever, heretofore claimed, ufed or ufurped' within this realm. 

" or any dominion or country under the queen's oberfance, or /hall 

,. advifeoly, maiiciouily, and direetly put in ure, 9r execute any 

" thing for the extolling, advancement, fet ting forth, maintenance, 

" or defence of any fuch pretended or u[urped jurifdietion, power, 

" preeminence or authority, or any part thereof, every perfon fo 

" otFending, his abetters, aiders, procurers and counfellors, ,being 

" convieted according to the courfe of the comlon law, {hall 

.• for the firft offenfe forfeit his ood and chatrles, and, if [ ] 
" not wOlth twenty pounds, {hall alfo fuffer a year's im. 330 

... prifonment, and all his ecclefl.llfiical benefices and dignities /hall 

.. be void, and for a fcconcl o.fIenfe·committed after attainder of the 
" firft {hall be within penalty of prtCmunire, and for the third of .. 
" fenCe; committed after his fecond conviCtion, it {hall be acljudged 

" high treafon." 

one to be impeached for words only, u nlefs indicted within a 
ear after the offenfe committed; anrl if. imprifoned, to be fet at 

liberty, ulllefs inclieled within half a year af ter the the offenfe : trial 

of a pt;e r by peers. 

None to be indieted, &c. without two w.itneffes, which if livi.ng 

{hall he brought face to face before the prifoner upon his arraign­
ment, and tefiify what they can fay, if the prifoner require it. 

Giving of relief, aid ur comfort to offenders {hall not be puniLh.. 

able, unlefs proved by two witneffes, that he had notice of tbe of· 

fence at ~he time of fuch relief given. 

5 Efiz. cap. 1. " . If any perfon dwc;lling, inhahiting, or reliant 
" within the queen's dominions or under her obeyfance, {hall by 
•. writing, cyphering, printing, preaching, deed or ael, advifJ dly 

" and wittingly hold, or .frand wid1, to extol, fet forth, maintain or 

" defend the authority, jurlfdiCtion, or power of t 1e bifhop of Rom" 
" or his fee, heretofore ~Iaimecl, ufed, or ufurped within this realm. 
l' or any dominion or country und r the queen's ob yfance, Ot" by 
'.1 fp!::ech, open act or deed advifediy and wittingly attr~bute any {ucb 

41 manner 
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.. manner of jurifdit'tion, authority, or preeminence to the {aid fee 
., or bithop of Rome for the time being witHin this realm or :my 

" the 'lueen's doroinion~, then every fuch perfon, their prOClllers, 
If abetters and counfellors, and alfo their alders, comforters and af­
.. fiftants upon the purpofe aforefaid, to extol the authority uf the 
.. bilhop of Rome, being lawfully convicted within one year !hall 
" incur a prtemunire. 

It direCts who !hall take, and give the oath of fupremacy. 
Any perfon appojnted ' to take this oath by this flaMe or the . 

[ 
] l1:atute of 1 Eliz. who !hall refllfe to take the fame, being 

33 I thereof lawfully indicted within one year, and convict or 
attaint at any time after, !hall incur a prt:C1l1u1Iire, 16 R. 2. 

Certificate of refufal to be made into the king's bench within 
forty days after refufal ; the king's bench may proceed to. indict the 
party refuung within a year by ajmy of the fame county, where the 

court fits. 
If any perfon convict of the offenfes within the fi rfr claufe of the 

f\atute {ball after conviction thereof do the faid offenfes or any of 
them, or jf any perfon appointed to take the oath, do after three 
months after the firfr tender Tefufe to take the fame being tendred 
a fecond time, the offender fhall fuffer as in cafe of high treafon. 

Attainder of treafon llpon this act ihall not make curruption of 
blood, diilierit the heir, or forfeit dower. 

Members of the houfe of commons fhall take the faid oath, other­
wife lhaU be difabled to ht. 

Temporal lords of parliament {ball Dot be bound to take the oath, 
Dor fubjetl: to the penalties for refuting the fame. 

The charitable giv~ng of reafonable alms to an offender without 
fraud or covin {hall not be confrrucd an abetting, counfelling, aid­
ing, aff~ing, procuring or comfortin.g of an offender within this 
aa: peers illdicted {hall be tried by peers, as in other cafes of treafOli. 

No perfon compellible to take the oath Up02 fecond tender, but 
. tuch as have ecdefi.aftical preferments, or fuch as have offices in 
ecclefJafrical courts, or fuch as refufe_ wilfully to obferve the orders 
eftablilhed for divine fervice, . or fuch as ihall deprave the rites and 
lICICmonies of the churcll of England, or that lhall fay 01' hear pri­

ma&, 
NotJawful to kill penon attaint inpntmunirt. 
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No erfon tb be iuqifud for aiding , affi!l:ing, comforting, ab t­

t~ng any pe'rfon for extolling the power of the bifiJop of Rome, unlds 

accbfed by fuch lawful, proof, as' (hall be thought by the jury fuffici .. 

(.o.nt to prove him guilty of the o{ft:\)C~ 

The things obfervabl~ upon this aet, 

1. Tho thl! indiCtment for the refufal?f the oath upon the £irfl: 
tender may be in the county, where the king's bench' fits, [ ] 
yet the trial mu!l: be by a j.ury of the county where the re- 33 2 

fufal is, 6 £5 7 Eliz. Dy~ 23+. a Bonner's cafe. 

Z. If books extolling the pope's jl1rifdietion be written heyond rca 

and brought ill hither, it was ruled by the advice of all the Judges, 
1. The im porter, tIll, delivers them out to extol the pope's autho­

rity. 2. H<:: that reads them, and in conference with otl;ers allows 

them to be good, 3. He that hears the contents, nd in open fpeech 

with others commend and affiri~) them to be good. 4·. He that 

hath fuch b.ooks in his cu!l:ody, an'd fecretly conveys them to his 

friends to the intent to perfwade them to be of that opinion. 5. He 

that prin ts fueh books in this realln, and utters them, are within 

tbe firO: c1aufe of this {latute again!l: 'extolling of papal authority; 

but thofe that receive and read them without allowing tlJern in confe­

rence, are not within this aet. • 

3. An indietment againft an aider, &c. mu!l: oe, knowing the 

principal to be a maintainer of the jurifqiCtion of the pope, and 

con/rtf formam )latuti only, is not fufficient. Dy. 363 . a. 

4. N ora this fpecial daufe of giving alms not to make an aider 

or comforter; if the alms be reafonable, and without covin, tho the 

offender not imprifoned, nor under bail, fe t" ms to be but agreeable 

to the common law; vide quet fi4pra difla font Juper )latutum 13 Eliz. 
cnp. 1. at:1J therefore it feetns, even by the common law, if a phyli,. 

cian or 2hirllrgeon mini!l:cr help to a? offender lick or wounded 
tho he know him to be an offender, even in treafon, this makes him 

hot a traitor, for "it is done upon the account of common huma. 

nity, noc illtuitu criminis vel crilllilloji; but it will be mifpriGon of 

treafon, If he know it; and do not ~irco~er bi\l1J 
23 E{iz. cap. 1. " All .perfons what[oever, who have or {hall ha,'c 

" .01' pretentl to have power, or {hall any way put 111 praCtice to 
" abfolve, perfwade, or withdraw any of the queen's fubjeCls, or 

" any within her dominions from their natural obedience to her 

• maje!l:y, or to withdraw them for that intent from tI e rel igion 

VOL. r. U " 11')W 
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" now by her highnefs's authority efiablilhed within ber highnefs's 

( ] " dominion~to the R omijlt religion, or to move them or any 
333 "of them to promife any obedience- to- a.~y pretended au­

" thority of the fee of R ome, or of any other prince, flate or po­

" tentate, to be had or ufcd within her dominiuns, or !hall do any 

" overt-aCt to that rntent ~r purpofc, they !hall be adjudged traitors ;. 

" and the perfons who {hall be willingly abfolved, or withdraw!> 

" as aforcfaid, or willing.ly reconciled, or ihall promife obedience 

" to any f\'Ich pnetended a uthmity, prince,. fiate, or : potentate as­

" a furefa id, they, theil' procurclls and coanfellors thereunto fualL 

" {uffer as in cafe, of high treafon. 

" Aidcrs aoo maintainers of the perfons offending, knowing the 
. , fame, or who fball cooceal fuc:h offenfe, and not within twenty 

" d ... ys difdofc the {arne to fom et jufiicc of peace, &c. ihall forfe it 

" as in mifprifion of tueafon : ju{fices , of peace to havc cognifance 

" of off,nk~, except treafon and mifprifion -of treafon. 

Nota the words (for that intent) run through the whole c1aufe 

of dilfwading froni the religion of tIle charch of Englal1d: vi(ie­
pojltll fiatuce 3 Jac. cap. 4. 

, The reli~ion eftabli!hed within the meani..cg of this aCt feems­

to be that book of articles mentionJd and enjoined to be' alfented to 

h. all men. taking otders by the fiatutc of 13 Elizr capo. 12. 
23 Eliz. cap, 2. " Ad~ifed and malicious fpeakers of [editions or 

'" fcanda lous tale of the queen of their own imagination fhall for the 
.. fid1: o£fenfe be fet upon the pillory, lofe both ears (or at the 

" offender'S election pay two hund.ed POlilld:i) aad fuffer fix. months­

" imprifollment • 
•• If any tball ad'vifedly and with malicious intent report falfe, 

" feditiou and flandcrous news or tales of the queen of the' re­
u porting of another, then ,to be fet on the palory and lote one of 

" hi'S ears (ulliefs he pay two Hundred marks) and fuffer imprifon­

" ment three months: fecoild offenIe afret a fide conviCtion thall be 
" £.:Iony ~ithout clergy. 

" (( any"£hall within or without the quean's domipions advift.odly 

" and ",itll a malicious intent againft the queen devife and write, 

" print, or fet fonh any book or writing. cont".li.oing any 
[334] "fnlCe, {editious or fcandalous matter againfi the queen, 

" or to the encouraging. {lirring, or moving any infurreCtHlR or 

" lcbc~n within the realm or domiuions thereof; or if any per~ 
" fOil 
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'C fon within or without the realm {hall advifedly, and with a 
" malicious intent againfl: the queen procure or caufe any fuch 
,~ book or writing to be written, printeci, pnhliQled or fet forch, 
" (the faid offenfe not being;puni£habJe by the fl:atute of 25 E. 3. 

" concerning treafon , or by any other fl:alute, whereby an offi nfe 
" is made or declared trcafon) every fuch offenfe thall be judged 
" felony without the ul.:nefit of clergy. 

" If any perfon either within or without the queen's dominions 
". ihall by ereCting a figure, caning llltivitics, prophccying, witch· 
" crafr, ~onjurations, or other like unlawful means feek to know, 
" and {hall fet forth b exprefs words, deeds, or writings, how 
U long the queen {hall hve, or who {hall reign after her, or J11J. 

" licioufly utter any direCt prophecies to that purpofe, or fhall 
" malicioufly by words, writings or printin~ wilh, will or deure 
" the death or deprivation of ''the queen, or allY thing direCtly to 
" the fame effeCl, the offender, their aiders, procurers and abetter 
" in or to the faid offenfes {hall fuffer as felons without the benefit 
" 0 f clergy. 

Offenfes made felony by this aCt committed by perfons out of the 
realm {hall be inquired, heard and determined in the county where 
the king's bench fits, and limitlf the proof and manner of proceeding; 
no corruption of blood, lofs of do,,-.:cr, or forfejture of lands longer 
than during life. 

Two wicne!fes required to prove words'. 
The aeSt of 1 & 2 P. & M. and 1 ELiz. concerning fcandatou~ 

words are repealed: this aCt to continue only during the qucen's 
life. ' . , 

Thefe things are obfervable upon this aCt, 

I. There may be fome wo,rds or writings, that conft:quentially may 
be confimed to flir up infurrection, and yet are Dot within the fratu C' 

of 25 E. 3. for this fl:atute fuppofes fome J11ay be within it, and 
fome may not. 

2. That caning the king's nativity, how ICIng he 11lall liv~, who 
{hall fur.ceed him" or I I {jng pr ph~des. to that efrcd, tho done 
malicioufly, or wiiliing the king's deatb, was not treafOD [335] 
within tl.e aCt of 25 E. 3. or of (ny tute then in force, tho 
they are great offenfes ; for had they been treafon, this flatut 
would never have made it only fclnny, and tha only during rhe 
queen's life. 
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27 Eli'Z. cap. 1.. "If any open invafion or rebellion fhall be mace 
H within her majeily's dominions, or any act attempted tending to 

, the burt of her maje£l:y's )Jerfon by or for any pelion, that fhall or 

" may pretend title to the crown after the quem's death, or if any 
If thing £hall be compa!fed or imagined tending to the hurt of the 

" queen's perfon by any perfon or wilh the: privity of any perfon; 

" that {halt or may pretend title to the crowll of this realm, then by 
u ber O'laje£l:y's commifIion twenty-four 'Privy counfellors and lords of 

" parliament at lea£l:, with the affifrance of fueh judges of the courts 

" of I{7cjlmillfler, as the queen £hall appoint, or [he greater number 
.. , of them, /llall by virtue of this aa have authority to examine all 

" and every the offenfes aforefaid, and all circum£l:ances thereof,. and 

" thereupon to give fentence or judgmcn:, as upon good proof the 
n matter' {ball appear unto them; and after fuch fentence or judgment 
I, given, and declaration thereof by l\er majefty's proclamation under 
J, the gu:at feal, all iuc.h, perfon5, againf1: wliom. fuch judgment or 

" [entence {ball be given or publi!hed, /l1all be excluded and difahled 
" to claim or pretend to have allY title to the crown of Eng/and. 

" And all the queen'..s [ubjeCts may by virtue of thi s at\ ·and her 
" majefiy's direCtion by all pollible means purfue {O death every [ueh 
" wicked perfon, by whom.fuch invtfion or wicked act £hall be at­
.. tempteu, or other thing compaffed or imaginea againf1: her majefiy's 

" perfon, and all their aid~rs, comforters and abetters. 
Provifioo is made in cafe the qneen ihould be killed by fuch at­

tempt for profecution of the offender, and exclufion of the perron 
offending fi orn fuee ilion to the crown, &c. 

Nota, this extraordinary commillion was iffued thus by authority 
of (larliaroent in Telation to the queen of Scots, who was by virtue 
thereof felltenced to death and :<reeu d. • 

6 This was but a temporary aa, but the precedent of this 
[33 ] commiffioJ) to fentona and give judgment wichout a trial by 

jury, was the firfr of tbat n tIJre that I remember ro have been i!fuoo 

by [arliam; nt. 
27 Eli'Z. cr.p. 2. j, It {hall not be fawfl'! fOIl" any it.;fuit, feminary 

" prieie, or other fueh prie£l:, deacon, or religious or ecclefiafiical 
.. penGo. whatfoever being born withrn thi realm or other her high­

nets' domin;ons, and made, ordainea or prof~{fed , or to be' made, 
" ordained or profeffed by a9Y authority or jurifdiction derived, chai. 
t' longed or pretended from the £ e of Rome by or of what name, tide. 

" or 
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" or degree foever the fame {hall be cailed or known; to come into, 
" be or remain in al)Y part of this realm, or any of h~r hjghnefs's 
"dominions after the end of forty days, other than in furh fp cial 

. " cafes, and upon fuch fpecial occafions only, and for fuch time 
"only, as is expretfed in this aCt; and if he do, tben every fuch of. 
" fenfe Ihan be high treaCon, and every fuch perfon as (hall wittingly 
" and willingly receive, relieve, comfort, aid, or maintain any fuen 
"priefl-, &c. being at liberty and out of hold, knowing him to be 

"fuch, £hall be guilt)' of felony without clergy . . 
" If any of the queen's fubjects (not being a jefuit, feminary priefi, 

" deacon, or religious or eccleliaftical perfon) be brought up . n any 
cs cOllege or feminary beyond fea, fuall not return VI ithin fix; months 
" after proclamation in London, and within two days a fter his return 
" before the billiop of the diocefe, oj· two jofrices of the peace fub­
" mit to her majefty's laws, ami ta,ke the oath lof fupremacy, then 
" fuch perfon, who fh:d l otherwife return into this realm or other 
" the queen's dominions, {llall be adjudged a traitor. 

" Sending reli ef to any jefuit, feminary prien, or college of priefis 
" or jefuits beyond the feas, or to one not returning out of fueh col-
" lege' into Eng1and, {hall incur a prtemunire. . 

" Every offenfe againfl- thii; 'lct {hall be tried in, the king's bench in 
" the county where it fits, or in any otber county. where the offenfe 
" was committed , or offender apprehended. 

" If a jefuit, feminary priefi. &c. withrn three days after his arri­
" val in the (l'Jeen's dominions fubmit to fome archbilliop, 
" billiop, or junice of peace, lind take the oath of .[u-pre- {337] 
" macy, and by writing under his l;and profefs to continue obedient 
4' to the laws, then he {hall not be fubject to any penaHy. 

" Trial of peers in the cafe of treaCon, felony, or prtemWliri to be 
" by peers. 

" /1ny perfon knowing fucll. priefl- to be within the realm contrary 
" to thii act, . and.not difcovering it to a juftice of ptace, & c. within 
" twelve days, iliall be fined and imprifoned during the quecn's plea­
f' fure, anq a juftice of peace fO wh9ffi fueh difGovery is made, . oot 
" informing one of ~he privy council, &c. !hall forfeit two hundred 
f' marks. 

29 Eliz. cap. 2. ,. No attaindel ,of treaCon that now is, where the 

" party is e~ecuted, fuall be rcverfcd lfor error. 
t,T ~ , ~5 Eliz. 
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25 Eliz. cap. 2. "A fufpeCt~d jcfuit or priefi. refuting to anfwer 

" direCtly upon his c~amination fllall be imprifoned for his contempt, 
" lJntill c iliall make di reCt anf wer. 

And thefe ;)rc all the aCts conccrning treafon tn thc quee~'s time, 

t,f\at llemember. except Particular ach of attainder, whereof fome 
arfl temporal, rome perp.ctual. • 

1n the time of king James, beGdes the particular a& touching the 
trcalon of the confpirators of the powuer-plot, and the treafol\s of the 

lords Cobha"., and G/ay, ~here ar.e fome general clauf~s touching trea~ 

fon in the fiatutes of 3 Jac. cap. 4. (t), and 5, a!ld among them this 
fpec~al claufe "Yhich enlarged the fiaMe of 23 E fiz . cap. ~ : viz. 

" If any perfon {hall upon or beyonil the feas, Qr in any other 
.. place wi{hin the dominions of the k ing, his heirs or fuccetTo rs, put 

.. in prap:i<.:c to abfolve, perfwacle or withdraw any of the king's fub.­

., je~s from t1. 'ir natural ob~dience rtJ his majelly, his heirs or fue­
" ce.ITor.~, or [0 rccojj\:ile them to the pope or fee of Rome, or to move 

" any of them to promife hcdi .:n~e to any pretended authority' of ~he 

" fee of R01~e,. or any ot cr prince, flatc or potentat.., thel,l. f~ch 
., pcrfons, their prl,)curers~ coun(ellors and aiuers, aI?d maintainerl\ 

8 "knowing the fame iliall he adjudged traitors, and likewi[e 
LJ3 ]" the p~ rfons willingly abfo~veJ 0\: withdrawn, &.c. their 

".'tidcrg, ahetters, maintail\er~, &c. knowing the .fame iliall be ad­
.. judg d traitor~, to be indicted and proceeded againfi in any county 
" where taken, as if the offenfe were committed in that county. 

This aCt is much more firiCtly pen'd againfi fuch offenders, tban 
the llatute 0[.·2:3 E,liz. cap. 1. 1. ' It cxrends larger as to the place or 
u .h otfenfe. 2. The words (to that in'tmt) which bound up the fia­

tutc of 23 Eliz. more firiCtly, arc here 9mitted. 3. The disjunCtive 
c\aufes in tl is natute have a greater latitude. 4. It eX,tends to ma~n-

tainers of the offenders knowrng the fame. • 
Ncithel"do I find any fpccial new aCt generally touching trea(o~ 

froro this time till the 13th year of king Charles II.. . 

13 Gay 2. cap. 1. 

1. "If any perIon after 24 June 1661. during the ling's life lhal~ 
" within the realm, or without, compafs, imagine, invent, devife, 

'lltend druth or deflruCtion, or any bodily harm tending to death 
defiruCli()l1, maitn, wounding, imprifonment, or l'efiraint of 

(11 'Mte oath of .\ligeance BI'I'"iDted 
hC'fcb)', and tbi. !l&lule lu far iI "late" LO 

the (~id oalh, are abrogated by ~ W'. fsf 14,. 
cat. 8.. ' . 

" the 
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, rhe perron of the king, or to deprive or depofe him from the fiyle, 

"honour, or kingly name of the imperial crown of this realm, or of 

• "any other his majefiy's dominions or countries, or to levy war 

" againfi his majefl:y within the realm, or without, or to move or fiir 

" up any foreigner to invade this realm, or any other his majcfiy" 

." dO,minions being under his majefiy's oberrance, and fuch compaf­

" lings, imaginatLons, inventions, devices, or intentions, or any of 

"them 'PaIl exprefs, utter, or ' declare by any printinb, writing, 

ce' preaching, or malicious and aclvifed fpeaking, being legally con­

,. vitted thereof upon the oath of two lawful and cf..:dible witndrc.:s 

" upon trial, or o.therwife conviCled or lI;ttainted by aue courfe of 

" law, then every fnch pe(f~ !hall be deemed a traitor, and fuffer 

" and forfeit as in cafes of high treafon. 

" 2. If any after 24 June 1661. during his majefiy's life {baH ma­

" licioufly and a.dvifedly publilh .or affirm, that eking i an heretic 

" or papifl:, or endeavours to introduce popery. or maliciouflyand 
,. advifelily by writ ing or fpeaking !hall exprefs, publilh, 

" utter or decbre any words or things to incile the people to [339] 
" hatred or diflike of his majefty or the cfl:abljlhed government, {hall 

" be difabled to enjoy any office. or ·promotion eccleliaftical, civil, or 

"military, or other employment, than that of peerage, and fufFe r 
• 

" fnch farther punifhment as may be by law inflieted. ' 

3. "Any that !hall malicioufly and advifeJly affirm the parliament 

" of:3 Nov. 1640. is yet in being,_ or tha~ there lies obligation upon 

" any by any oath, engagetuent or covenant to endeavour a chango 

" of government in church or fiate, or that both or either houCe of 

" parlialuent have a legiflative power without the king, !hall incur the 

'I penalty of a prtf.'munire 16 R. 2. • 

1. " No perfon to be pro[ccuted for any of the faid offenfes, ex­

.. cept treafon, but by order of the king under his fign manual, or of 

" the council, nor unlefs profecuted within fix months af[e]' the of­

" fenfe, alld indieted 'within three monms after profecution. 

5. "None to be indieted, arraigned, convi'eted, or condemned of 
H any of the faid Qffenfes, uolefs, the offender he accufed by two law­
" ful and credible witnetfes upon Dath, which wi es upon his ar­

" raignment fhall be brought ill p~rfon before the C!te nder face to face 
" a ~intain upon oath what they have to fay agafnfi him, llnlefs 
" t arty arraigned Ihall wiflingly without violence confers the fame 

6. "Thii lhall not Qeprive members of parliament of their fn:e 

" dcbatos. U 4 
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" Tl ial by peel s: peer r.onviCled difabled to fit in parliament till h1~ 
"hlajel1y pardon ) j{ll (h). 

0') The ach rrt.ting to Ireafon ann of­
f oks of that n~lul e, whi ch have paffed 
lint our author wIOtc, mar, be Ifrluud 10 

thcf( three heads; t. 5uCI as mOle Im­
l )lcdiately ,clare to the killg .lId his govCfIl­
fl'CfIt. l. Such as ~elate to ~hr co ' II. ~. 
I>ueh os relate to the manner of tll"l. and 
tuha proccl'dings . 

1. A~ to I he !ita. fuch as relate to the 
t£. IJl~ alld hit g-o\c nnncat. 

I, 

By 9 W. ~. cap. 1. "If any of the 
" killg's fub)rch, who have voluolnrily 

be Into r',IIICt, or a~ the Frt · c1> kill!!'. 
" dOmillllJos in Eu, ot' bc;fore II D~c. 166 3. 
.. wilhout IKon, e [,O!'" lhe l:.i.lI ~ or queen, 

01' who have a ., y time during the laIc 
war" ith r '·.IIef horn . , ms in lhe fervlce 

" o~ th~ r.·.,,./; king, or who h~'c finc~ 
•• tne 13th P(bl'/Jnty 1688. hern In "'mS 
~. lllld~r fhe command nr in th ~ f<1 ~icc of 
• , ,hc I.t~ kll1g 11Znm In EUIy.p', {hall rt­
U tutn into this killgilom of l:'n.r/anJ, or 
" flny otl'wr th h,inb's dVHtinion!- wlt.hout 
" ItLen'e from tlle kin~ II nder the pTlvy 
.. f" al , fuch perfo" {h,,11 be~djuclgrd gudty 
" of hi~h 1feaflln. Where the offen( .. /hall 
" he committed out of the realm, it Jl1ay 
.. pc Iriell in any county." 

[ 3
' OJ' OpOIl th i. aGl thefe thing. aT~ 
4 o\1fcrvob\e. 

I. Th.t ·.a dolli enola fome tre.fons, 
'Wll1ch cCltaml), were fo hy zs Jj: . 3' a. 
b(aJing arm' in the felV,ce 0/ the F'rI,,,b 
J..ing durIng the war w ith rran", which is 
}ll~illl)' an "dheri!l!: to the k,ng'> .nemie.; 
a"d tho' 15 R. ). fay' ~dh'rin~ ,.',b. king" 
II! ",;" ill t.i>e realm, )' t it trllm.d,.tely adds 

"'-'fliI1K tball aid Dud CD,,,j,,,t in blJ r t" J,n Qr 
t lj"vbtrt, Co. 1:'. C p. 11. P.Uugt6"-' cdfe, 
'I S~l*. 63;' indeed a!lthC lIe.lon. by lhi s 
aGl an; compoundtd of 11m o ld lTc.fon, 
altho' they be nt'''' In fQrm fo r the f.lke af 
facdituting Ihe PTOll f in rllme ~nf1.. nee, . 
JW. 2. /llflf. Dour/;.,.'. cak, Sta/t rr: I '~/. v. 
. .,. pl. 

2.. That a pardon UII.ie, lhe 1\"1 <aL fc.l 
'i\fle~ havmi: bee;' in the I.en i~e 0'£ the 
}~tn.b kil'lrand before 1(""Tlling) of .!l 
t le.fona, f::fc. wiUllot ImO',Il . to a licence 
to rnUln, \lecaure it is the le\l1rniJlg,wh ich 
i$ the 'rcafon puni/h.bl~ by this .a. 3 A,.". 
Lim/Jev's car~, S,.m <fl'. Y.l. V. p. 5~~' 

3' Eha! a .)ro"b :AoillS' Out <It Scol-
la"t/ mlO F,a'tt (~ Jally it formaly re­
/id~n. In E"g/ant/)iJt~r the t lmcmenlton'd 
in the aCt, and rei urning \nto R"l/a,.d 11 

WHlu" the wQrd. alld m~.tnng of 'he acr, 
• ~\'rlJ lbo' he had a hccnc 10 reLurn into 
S""f •• J. ibid. 

.... That • penol! o~ending again/l t~'1 
at.t I»' IdurUUto Ililu E"<'An., Wit )' b~ Ul­

I \~ lU any c"ulIly 1tc.c he IS ,!.ilk:", 

alrl~o ' it be not the frrll Iing'ijh COU.Oly int~ • 
wht ch he camc . lhid. 

5' 11,."h,s.tt i, PCTpftual al'd CJStend i 
to Ihe kin g" furcclrors, .Iwo'the aGl p<"k 
0111 y of the klllg It""t all y and n!)t of nil 
JueeeITors, .ccordl ng to the J <folution 
11 C •• R cp. 1<' 9 ' viti, /11,"0 p. 1 00· • 

By \3 & '4 lV. 3· cnp. 3' "The pr~~ 
.. tcnded pnllcc 01 W, des i, all.inted o f 

high tTc.fon. and it is mar! . high treafoll 
" for any of , he ki ng" {ubJot!> by Jet te,", 
" meffag .. or !)thtrwife to ho ld COl rd~ 
I . ponden,e with hI m or any p rfon cmr 
" ploytd by hllll, or to' lell'lit any money 
" fnr his ufe kJlOW.\lg the fa me. And by 
"' the 17 Gto. 1 . this i. extended to the pre_ 
"tende, '. foo. ProvI des that oITenl'd 
.. "il,mll thi s ¥a committed OUt of tbe 

rc"lm may be tried in any cnunty . 
~y J Ann. cal" 17. It It is made hig • 

'" II r"fo n to auempt by overt.1i or ceed 
" 10 dcpt1ve or hinder auy perron next in 
'C fucccllinn to lhe crown (arr01d'ng to the 
It limit.tion of tbe crown by I H'. f5 M • 
It if/I. :1. cap . •• and t~ lY. ,. c"/>, z.)frOlU 
" (ljccc~ding aftrr the decc.f. of ,hcqneen; 
'! but ' his ( •• cce(lion has now happ dy t. ken 
., place, and thereby put ~,n tlld to this 
,. /1a~'lte. 

ll \' 3 fS 4 /Inn. cap. 14- " , l( any fub T 
"~~a, who h.. \'oknuit ily gone into 
It F, """ lince 4 May '70Z. or iUlo any 

lhe ]i'nnc? ~tng's ?ominTons in Eur"p~ 
(t wi thout hr("nc.~ f,4J111 the queen, or has 
" fmee the f.id 4 1I4'av i:>o.Q .,mS in th .. 
.J f.rvicc of the Frlllc), king, /hall rei urn 
•• into ErglanJ without licence from the 
" qu('en tlndcr' her privy (eal, he {hall b9 

adjudged guilty 01 hIgh lTtafon. 
B)' 4 Anl/. rap. 8. "It is made higl) 

" treafon for anyone maliciouOy to affirm 
" by writing or printing, tl at the pre~ 
.. tl!J.ded prince of Wt'/'J, nt aoy other 

pe rfon hath allY r ight to the crown of 
ti",fc ,calnu, ntl.t'~ than .ccolding t 

.. I W. & M. and J2 W. , . or that the: 
killgs of EgglaJt" ar~ not able h)' au tho .. ' 

It nly of parltan1Cnt to olake laws to bllld 
" the dc(ren!, limilation. inheri tance and 
" govelnment of (o,e tlnwn To declare 
.. the f',"le things by .preaching. trachiJJg 
" or advifed fpeak' "g i. made a prtEJ7l· •• irt, 

Th.s.a (wlllch is iu the Ill.in tran fe r'btd 
from 13 Elial, cop. I .) wa~ rc-<n.Gled upe n 
occaGon of the uniqn 6 Ann. cap. ~. Up"n 
, hi. {htute Matlb.wi the printer was cnn; 
vltled and execu,ed . for pnoti,ng ~ pam 
phlet intituled. Pox. P~pu'i J),i, 
OEl.h. 10, 1719. at the Old B ail]. 
~y 7.A.n. cap. 4. .. It i, hlgli HearOn 

" for any officer of Ihe army or foldter by 
" . ud or fea to hold corrcfpoudence wi'l~ 

. . , ." ", '&"1 
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<, any rebel or enemy to her majeny, or to 
fl tre.t with ruch rebcJ nr enemy without 
•. her m,je'n.y'slicencc, 

Jl y 7 Ann. c"/" 2 1 . " \1v'il.tever is high 
.. trearo(. or m.rpri li,," of tlearOn in Eng­
_! land, (and none elfe ) thall be hIgh 
.1 trC fan or mifprilion of treJfOll in Scot­
" Icnd. 

n. Such 3. Telate to the co in. 
I1Y 8 fs/ 9 14r. rap. ~s . c: \\'hoe\·t r thall 

" knowi ngly make o r mend , or a!l i lt in 
" 1"aking or mending, or lb . 11 b uy or fell, 
" or have in his poffclIion all )' inltru ments 
.. proper for the coinage uf money, or 

." convey fuch inllrumenlS out of the 
" k .ng's mi nt, o r lball mJrk on the edges 
" any CO ill current or dim i:li th. d coin of 
" the k.ngo:lom, or any counterfei t coin 

[ J4 I j .. rcfembl in.; the e"in of the 
, (, kingdom witb letters or 

" o tber m ark s like to tho fe on the edges, 
of money cdined ill the k ipg ' mint, or 

" fh.lI colour, g ild or cafe over aoy coin 
" refemblIng thr current coin of the king-
" dum, " r any round blanks of bafe me- • 
I' tal, lid,. lbaJi be guilty of high treafon. 
.. 0 attainder by tn .s aa lball WOI k coT­
I' rupt ion "f blood or 10Cs of dower, 
" or p rofecution lie fo r any onenfe agaion 
" the fame, uulof, co mmenced within three 
" month •• fter th e ofF~nfe committ <cl; " 
t his aCt was but temporar). 

But b y 7 /lnn. cap.·2 5' It is m ade perpe~ 
tu~l, al'd lhe time of p,rofecution enlargcq 
f lom three mont hs to fix months after th; 
olfenfe committed . 

Other n.tutes relating to the coin enaaed 
fince tne e~ i iion of ihis book 111 1736, arc 
~he 15' 16. Ge •. 2, cb .. 28. concc!niug gild. 
l ng, w ilhmgo coJollrlng, &c. C01l1; and 
rew.rds for co!)viHing offenders; and par­
don to accompl ic s informing'-rhe II 
Gt •• 3. ,·b. 40. concerning counterfeiting 
halfpence and fart bings. - The 13 G' •. 3. 
,b. 71 . cooce rn ing what is to be done 
with falfe moner ·- The 14. Ct •• 3. ch. 92. 
toneerning we ights for coin . 

U!. Such as rclatoto the manoer of trials 
and other prooeedings. 

By 7 1Y. 3. c'/,. 6. 'J Ever), prrfon in­
" dltled for high treafon, ",hel , b y co r­
" ruption of ulood may be m2<\e, !hall 
" hove a true copy of the whole indialDent, 
" but oot the na\Oe~ of . he witne[e.,.d~­
" livered to ilim fi~edays befo re his trial, 
" paying for it not elloccding five fb il­
" hngs, and Ihall be ad mined to make 

IllS defellce by couQfel, and witneJfea on 
~, oath, the Caid counrel not to exceed 
.. twO, and to be alligned by the court, 
I' and to have aeL~f, to the prifOl\er ~ t all 
,~ f<a[onable times. 

" No perfon lball be indiS:ed, tried, 
!! W ~~t~l~tc~ but on the oa~hs of \wq 

" lawful witneffe. , whi h two w;tnelrel 
" mult be to the fame 're.fon," altho' 
it be nQt Il tceffo ry they lhould both be 
to th e fame overt-aa . 

" No profeclltion to be for any filch 
" treafon unlefs the party be ;nc,\iac4 
" within three vears a(ter the ofFenfe com­
.. mitted, unlCfs it be for a dcfign or 

attempt toalTallinate tbe king by poifoa 
" or otherwi reo 

' \ T he pri foner Chall have a copy of the 
" pannel of the jurors two d ays before 
" his trial, and fhall have like protefs t() 
" compel the appearance of witnelfes for 
" hi m, as i. ufualty gr,ntcd for w itne/rea 
" againfi him. 

" No evidence lball be given of any 
" o. ert-aCt. not erprelly laid in the india. 
" ment. 

" No indiameot, prace fs, fs/c. fh aIJ be 
.. qualbcd [or mif-'Y ri)ing mir-fpelling. 
" 111fe or unproper Latin, unlef. ex:ep_ 
" tion be taken in cou rt before any evi~ 
" denee !;iven up n fuch indiament, 0 (' 
.. lbaU any fueh mif_writing, (dc. be 
" caufe to flay ]udg~ent after eonviaioll, 
" but fuch judgment may neverilielef. be 

rcverfed opon writ of error, as befol'C 
" the maklOg this all. 

" In the trial of a peer or peereCs all · 
" peers intitl ed to yote ;n pathament 
" lb.!! be fummoned twenty dal's before 
" the trial, and every ope fa r.immoned 
" an d aproari ng fhall vote at fuch trial 
" firfi taking the oaths to the government, 
(dc. 

" Provided that this aa lball odt eJ[­
" tend to j tOpe.chments or othet proceed­
" ings in parliaOleut, nor to i"d,ameots 
" of high' t ..,~fon , nor any proceedings 
" tpereupon for counterfeIting his ma­
" jeny's coin, great feal , privy fea l, tigll 
" manu.I, or privy fignet. 

By I Anll . cop. 9." In any trial for trea. 
" . fan or felony the witnelTes lor the pri,. 
.. foner lball be upon oath, 

By 7 Ann. cap. :u. " After the dec,eafe ' 
" of the prefcot pretender no attainder bf 
" t reafoo lball wQrk a d tlb.ertfol\ of tbq 
<I beir, nor affea ~n~ other right, favr.; 
" that of the offender for his l1atllralltfc 
"o~ly, and every Rerfon indiS:ed (01' 

" higb rreaCon 0, mlfprifion of treafon 
" !hall have a !ill of the witneffes to bo 
" prDduced againll him on his trial, and 
" of the jury, m . ntiol\ing the places of 
" their abode, &,. , gIVen to him ~ogether 
., with the copy of the ind iament teo day • 
• , before his trial, in the pr(fence of two 
" \ir diblc witn eSf 
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C HAP •. XXVI. 
, 

tlzt judgments in high trea[on and the particulars ~·ela. 

ting therel(nto~ Q1zd to attainders. 
j 

T HIS, Chapter div.ides itfelf into t1~efe pa rtiC~tlars: I.: '~ouching 
the perfon agamfi whom the Judgment lS' to be given. 2. By 

.,.,hom. it is to be given. 3. What the form of the judgment is. 4,. 
What the confequents thereof are. 
. 1. Touching the perf on, ag,ainft whom a judgment in treafoD i. 
to be gi,ven. 

In amient time, if a man had been {lain in open war againfi: 
the king either in I'~bellion, ot: adhering to the ki~g's enemies, the 
ling did de fofla take a forfeit}lre, fometimes by prefentment in 
:Ey,·t, fomelimes by prefentment in the king's bench, and fometimes 
hy ilolquihcion by the efch6tor: for this fee the ,whole pleading in 
the chancery, ·Clatif..29 E. :}.. M 2. & 4. for the coheirs of Robert 
de R~fo for the manor of Werk. 

But in all other cafe8~ whether of felony or tTeafon, if the party 
llacl died before attainder, tho .he were killed in the purfuit. O/auf. 
26 E. 3.. m. 29. pro Ricarda filia ;1dte Pefchall;. and H. 16 E. 1. 

Rt/. sn coram r-ege. St!/Je:Jf. pro Step/lanD Northup' (a) M. 2b & 21 

B. 1. Rot. 40. in darf. COl'a11J rege pro Johanne d; Bckingham (h), or 

r.) nat ufe- was, tbn: Rieh,,,.,/ tit 
Jj(.,.,bll!' J. EfiJ,n. ~ll1cd Er.do d. Shelf­
Ulilre III the reign .r H.tt'.111I. for which 
_,4eT be waa ind-i&d aoa outla""cd upon 
.. csigeJIt awardeel againft him by the Juf­
lic:uiturerant in Suj)tX an •• S5 H • .'}.whrte­
ttpoR hi. Imds W~ · feifed, afterwards. 
.ia:. II. 16. E. J. Sttph~. · brother and 
IIelr ofthe faid Ritl""J N.rthnp·, imple~d­
eO I be ehi~f lord of the fee COrlU" reXt for 
bK faid brcthcr'$ Iond~. IDd alledge4, '1/101/ 
t""Jill •• Ricardot fbiit ""t, ;t" pr,zdif1.ru", 
'. "fii.:",;"UIIf, r4'1".d poft ",em,. fuam p~­
ttufoit i" utilmiu; upon which poi"t ihe 
partira joi,ped ill'ut, Illd ill the following 
ErIj,,.lerm "n ... 16 Eiw. t. 'fllnt,unt ju,.a­
",... ttli 'i •. ·"t Jup~" J.ure._oAf"", j .... 
8M ~lItft8US Rlcardus Northup' de £A­
.... ifln ", •• Rotherficld u. to.it"l. 1'1"11-

•• ' I"lItliltrm ill, p,/Ztliilw"", jujJiti-
I 'l!t lt1to e."jjJuat.", 1ft. 'ind 1"11-

4au 1IkpIIa1lllS ,t,'''p.,lI/IIftiJUtjl I"" I, 
ft:_dillil ,,,.,.u. W£, 

tho 

rh) This was io the counly of N ,tli/lg_ 
ham; Aldn Je :Deii.gham was appeal'd by 
Eve the wife of Pettr de D}n1 I1t/on'dt "''''t 
p,,,,di8i ",i,; JM; before fpeciul commiffion­
cr. of .ver anti h;'ItJ;ntr, upon which the [aid 
Alon was brought before them, and pleaded 

ftderit:ilm tjfi, & n." alibi quam in forocecltji­
o/lie. ind. pojli lI~t d,btrt rtf/,hdcre; and 
thereupon the faid juftices proce~ded '" 
offici. de ",.rU " ·4J .. 8,, ;1I~uifilio",m '.p.ro, 
f? if/"'" i\lanum1" in1uifiti.ne", iii"", (JII­
tabilt", inde iItVe~m<nl, E!! tal"" iPiu", 1" i­
Jon4/! regis de Nottingham , cnfl.llo morti . 
,r""j8~ "p."i ,,·,;cup.rut: Allin d ied ill 
pri fon, and aflcr his dealh the lheriff and 
coroners Celkd all his la"ds an<i lem:men ls 
into lhe kll11'6 hands, ae .fi ide", Alanus d. 
"""" /,p.HiHa ~.rr;ui8u, fuijJit /iil' juJicium 
pr.pler htJe fubiiJItt; but uppn a /lto~l}ra'IJit 
of Job", fon anel heir of the raid Alan, the 

Anatter "ome to be heal d co""" rtge, and 
t11ercupon in T,lnity-tt tm following, a.1II1 

2' Ed. I. "Rc~ ex .;ralia fua concedil, 
u.qulIll 
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dID he died afterconviB:ion and befare judgment, 7 H. 4.27. fl. there 
en[ued neirher attainder nor forfeiture oflands. 

But the law was pratti[ed amiently, and it [eems continuing .to 

this day, if a traitOr or a felon ,ref cue himfdf, or will not fubmir 
to be arrc;fled and on ·refl{lance is ' flain, upon prefentment thereof 
he /hall forfeit his .goods and chattles, :1 E. 3. Corone 290,312. Co.' 
P. C. p. 227. for if a perron be arraigned for felony Or trearon, tho 
he be acquired, yet if it be fOl,lnd he .Bed, he forfeits his goods, and 
this is but in nature of a prefentent of [ugam fecit. 

But wherher that prefentment be travel{able, vid, Stam/- P. C, 
Lib. III. cap. 2L. (c) • 

Yet the ~ . rmer prattice by degrees grew out of \l'fe, for in S E.3. 
20. a. the judges would not allow' an averment, that a party diedl 

in rebellion or_ adhering to the , king's enemies, w' thout a record of. 
his convittion, for it is poffible h~ might be there againft his will • . 

But now by the !1:atute of 25 E. 3. de proditionibus, which requires 
an attainder by conviqtion and attainder per gents de lour condition 
that attainder after death for adhering to, the king's enemies is oufled. 

AmI becaufe it might be faffl, that an inquell: before the efchetor 
might fansfy thofe words, the ftatute of 34 E. 3. cap. 12. hath 
in expre[s terms for the future oulled fuch attainders or con- [3,44] 
vittions afrer the parties death, at leafi in other eafes than of forfeitUres 
of war, and except forfeitures of old times judged after the parties deatb 
by prefentment in Eyre, or in the king's bene'l, as of felons of them. 
{elves; and therefore J ac.k Cade, who was flain in open rebellion, 
could not be attain t bllt by att of parliament, and fa it is recited in the 
act of his attainder 29 H. 6. cap. 1. -

, Yet after the fiat ute of 34 E. 3. the earl of Salifoury and others, 
who confpired againfi Henry IV. and levied war againfi him, and' 
in their Bight were taken, had theif heads !1:ricken off by thofe that 
apprehended them, witnout any judgment given againft them, and 
after their death judgment' of treafen was' given again!1: them hy the 
king and lords in parliament, Rot. Par. 2 1-1. 4 n. 30. upon which 
the heir of the earl 9f Sal&lbury brought a petirion of error, Rot. 
Par. 2 H. 5. part. 1. 11l. 13. and affigned for error among other 

" quod pra;diQul Joh_o",.! filiul Ala"i d, .. pr~ceptum eft vicecomiti, quod habere 
" Be,i"ghom h.bea, fe ifinam de tcncmenti& •• fac iat praediQo Johann; feifinam de pre. 
" in manu domini regis exiftcDlibus. falvo .. di8:i tenementll ill forma pr~di6la CIIIII 
~. jure fuo & h1l'redum fuorum & alior,um; "perrinentiia, &e. 
!t (lUlU illde loqui volucrillt, &c. it IdeC) , (t) {o/. 181. It, 

errors, 
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cuors, that his ancdtor was dead at the time of the judgment, given 
in parliament, but yet the judgment was affirmed; yet ar:erw'ard • • 
Eo . Par. 9 H. 5. n. 19, to avoid all queHions he was refiored by 

aCt of parliament. 
Again, no man ought to be attainted of trcaron without being 

calkd to make his defenfe and put to anfwer, whi.ch is called a~'­

rtJUltio or ad rati~nem paJitus. 
Cliluj.. 1 E. 3.. part. 1. m, 21. dor! Th fl1l1aI earl 'Of Lal1caJler was 

coudemnecl to death, as a traitor by Edward II. at POl1te(raEi, HmrT 

JUs brother brought a petition of error in the parliament of 1 E. 3. 

'llpon that judgment, the record was removed in thefe words. 
H Pl.acrta coronce coram domino Edwardo rcge £ilio ~omini regis 

" Edw.ardi lenta in pra::fentia ipfius domini rcgisapud Pontcm-fraCtum 
,... die luna:: proxime ante fellum annu~ciationis beata:: Mariq: virgi­
,. nis anna fcgni fui quintodecimo. 

" Cum ThoTnIitI comes Lal1caJlri~ captus pro ptoJitionihns, homi­
' 0: iUiis, incendiis, depredationibus, & aJiis di\'cr!is felonus duCtus e!f'er 
•• coram ipfo domino rege, p.:efentibus Edlllundo comite Kant'" Jo­
" liaJlllq cpmite R ichemund' , Adorllaro de Valenci/z comite Pcmbroch', 

'" Jolurrt", Pc Warmn& com' Surr', Edmundo com' Ant1ldoll', 
[345] " David com' .Athol, RohtrtQ comite de AllfgOS, baronibus 

fA & aliis magnatihu regni, dominus rex recordatur, quod idem 
•• Thomas homo ligeus ip~us domini regi~ venit apud Burton fuper 
.. Trmtam fimul cllm numF" tic Rahtm nuper com' HCI-q', prodi­
f' tore r.egis & d:gni invento Cum vexillis explicatis apud Pontem 
U Bllrgi in bello contra dominum rcgcm, & ibidem interfeCto, & Rt)­
~, gero D amory proditore adjudicata, & quibufdam aliis proctitoribus 
~ & inimicis regis & regni cum vexillis explicatis, & ut de guerra 
~ hofiilitcr refiftebat & impedivit ipfum dominum regem & homines 
n & fami liares fnos per tres dies comipuos, 'luo minus pol)tcm diClre 
. 1 villa! de Burton.tranGre potuerunt, &c.- Et uncle dominus rex, ba­
" bito refp Ctu ad tanta diCli Th qmll' comitis facjnora, & iniquitatcl$ 
'f ejus, ~ ejus maximam ingratitudinem, nu1lam habuit caufam ad 
., ali quam gratiam eidem Thoma' comid de prenis pra::(' ictis fuper jp~ 
U fUQl adjudicatis pardopand' in prremiffis filciend" quia tamen idem 
" Tlw,',as comes de parentela excellenu & nobiliffima procreatus ,ell, 
"dominu rex ob reverentiam diCta: patentelre remittit de gratia fila 
If Cpcciali pr~dict~ ThomtC comit executionem duarum prenarum ad 

" judicatarum1 ficut rr~diCl:u~ ell, fc jlicet ~uod idem 7~lOIllaS comes 
I' nOll 
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., non trahatur, neque ufpendatur, fed quod executio tantuOlmoa~ 

" 'fiat fuper ipfum Thomam comitem, quod decapitetur. 

U Thereupon the record being read in pr;£:fentia domini regis, pro­

" cerUm & magnatum regni & aliorum in hoc parliamento, he affign­
" ed there errors: 1. Quod erratum ell: in hoc, quod cum quicul'l­

" que homo ligeus domini regis pro feditionibus, humicidiis, robllerii • 

"incendiis & ali is feloniis tempore pacis captus, & in qUp.cun<iuc 

"curia regis ductus fuerit, de hujufmodi feditionibus & aliis fdcnUis 
.. , ubi impoGtis, per legem & con[uetudinem regni arrenari debet, &­
J. ad refponfionem poni, & inde per legem &c. cOllvinci, antequam 

"fuerit morti adjudieatus; licet prredicrus Thomas comes, homo 

" ligeus pr;£:ditl:i domini regis patris, &c. tempore pacis captus. & 
" coram ip[o rege ductus fuit, dictus dom:llus rex pater, &-c. r.ocord­

" abatur ipfum Tl101l1am eire culpabilem de feditionibus & feloniis in 
" pr;£:dictis rt:eordo & proeeiIU eOl>1tentis, abfq6e h04, ·quod 6' 
" ipfum inde arrenavit feu ad refpollfionem pOfllit, prout [34 ] 
" moris ell: fecundum legem, &c. & fie abfque an'enamell:to & f'ef­
" ponuone idem Tllomas erronice, & contra legem terr;£: tempore pacis 
"morti extitit adjlldieatus, unde cum notorium fir & manifefhJm .. 

" quod totum tempus, quo impoGtum fuit eidem comiti pr:EQiCla mala. 

., & facil~ora in prreditl:i~ recorrJo & proeelfu contenta fecilfe, &; 

" clian' tempus, quo captus fuit, & quo dicrus dominus rex pater 

" rccordabatur ipfum elfe culpabilem, &c. & quo morti extitit adjli­
" dicatus, fuit tempus pacis, maxime cum ph tatum tempus pr:Edi<­
" tUl11 cancellaria & alia: place:E curire domini regis apertre [uerunt, & 

" in quibus lex cuicunque fiebat, proot fieri confuevit, nee idem do­

" minus rex unquam in tempore illo cum vexillis explicatis equitabar, 

" pra'ldictus dominus rex pater, &c. in hlljpfmodi tempore pacis con­

" tra ip[ul11 comitem fie recordari non debuir, nee ipfum Gne ·arrcna­

" mento & refponlione morti adjuuica(fe. Dicit edam, 2. Quod er,. 

. ' rarum eft in hoc, quod cum pnediCl:us ThollloS comes fuilfet un us 

.. parium & magnarpl11 .regni, & in Magna Carta. de "libertatibus 

" /lngfjd! continearur, quod nul!us fiher homo' capiatur, impriJoxelur, 

" aut diJ1cijictw" de Iibero te~CtllCnto fuo, vel libertatibus, Jeu liberis em­
u /uetudinibus fuis, aut ut{agetur, au~ eXltlet, nce a/iquo tIlodQ dejlru­
"alur, 11(( dominus rex Jupcr cum itit, nee .fi4pet' eum mittel, ni}i pe, 
.. legale judicizlI7l pariltlll fuorum, vel per legem terrtZ', pr:Edictus Tlul1l1QS 

" comes per recordum regis, ut prredictum ea, tempore pacia eTTO­

~, nice morti fuit adjudicatus at-fq,ue arrenamento feu refponfione, fc~ 

" legaij 
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.. Ieguli iudkiq parium {uorum, contra legem, &c. & contra tenorel1l 
" Magnz Cartz prredictre: and therefore, as brother and heir o( 
., Thmros, prays that the judgment.be .rumulled, and he refrored to 
.. hiS inheritance, & quia infpeClis & plenius intelbSlis recordo & 
~ proce!fu prtediClis, &c. ob errores prredictos & alios in eifdem re. 
I' cordo & proceffu compeltos confideratum cit per ipfum dominuln 
.. regem, proceres, magnates & totam communitatem regni in eodem 
., parliamento, quod pr;edictum judicium contra prredictllm Thomam 

" comitem redditum tanquam ~Ironeum, revocetur & adnul-
. [347]" letur, & quod pnedictus H cm';cus, ut fi"ater & hrercs ejuf. 

,. dem Tholllte comitis, ad hlCreditatem fuam petendam & habend' de" 
., bito proce!fu inde faciend', prout' moris ru, admittatur, & habeat 
•• btevia cancellaria!, & quod junic', in quorum placeis diCta recordum 
.. & proceffus irrotulantur, eadem recordum & proceifus irritari' fa­
el ciunt & adnullari, &c. P. 15.E. z. B. R. Rot. 69. & PaJch. 3(1 

E. 3. Rot. 49. coram R ege . 
This notable record, even before the fiatute of 25 E. 3. gives us an 

account of thefe things: 1. That in time of peace no man ought to 
be adjudged to death for trearOll, or !lny other offenfe without being 
al'raigned and put to anfwer. 2. That regularly, when the king's 
(;ourtS are open, it is a time of peace in judgment of law. 3. That 
no man ought to be fentenced to death by the record of the king 
without hi legal trial per pares. 4. That in this particular cafe the 
commons, as well as the king and- 100ds, gave judgment of the 
reverfal. 
- Jolm Matra'Z/crs was attainted of trea{on in the parliament of 
40 E. 3. II. 3. for the death of the earl of Kent, as hath been befo;e 
fuewll, cap. 11. p. 82. in his abfence, Rot. Par. 2 L E. 3. n. 65. dor/. 
the fame John Matra'llers fued in parliament to reverfe that judgment, 
and affigned for Hor, q:l cJi adjudge a mort in un parlcmcnt tenus a 
'Vefrminficr ell J' abfinrt de lui, llient indite, ,timt an-ayne, nc appdl a 
f'ifpo"t, (ofmtre ie ley de realm & Its rifagcs appr{l'Z/cs; he did not pre­
vail in that parliament but Rot. Par. 25 E. 3. n. 54 & 55. he ' had a 
reftitution by the king confirmed jn parliament. 
, Roger Mortime,. earl of March was condemned for treafon for the 
4eath of king Edward n. Rot. Par. 4 E. 3. n. 1. his coulin and heir 

dgtr Mortimer. ](ot, Par. 28 E. 3. n. 9 {5 10. brought _ a petition 
of error, upon that judgment, whereupoB the record of his attainder 

waS 
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-was removed into parliament, and there el}tred of record, and errors 
:Llligned; the judgment of reverfal is therc:upon 'given in this form. 

" Les queux record & judgment lues & examine in plein parleme sa 
" Ie dit Roger cohn & heyre de dit counte dit & all edge, qe les rcoonl 
.. & judgment fufdit foot erroynes & defeCtive in t ts points, 8 
.. & nofment en tant come Ie dit counte eftoit myCe a mort & [34 ] 
" dilherite fans nul accufement & fans eflre mefne en judgment, ou 
" eB refpons, dont iI pric, qe les, record & judgment avant dies foient 
~. revers & adnulls, A fur ceo ove bone deliberation ed avife ed grand 
"leifure per Dofire dit feigneur Ie roy, prelates, prince, & dues. 
"countes, & barons avant die, il peirt clerement, qC; mefUles les judg­
" ment & records font erroynes& defeCtives en touts point!, par quoi 
" noflre die feigneur Ie roy & les dits prelates, prince, dues, (:ountcs. 
" ,& barons par accord des chivalers des countes & -des commons repel-

, "lent, & anyentilfent, & pur ermyn & irrit aJ]uggent les-.records &: 
I, judgment fufdits," and rellore Roger the petitioner to the title of 
earl of March, and to the lanUs, &ic, of hi"i grandfather. 

But if the party accufecl declined his appearance, it is true. then. 
that the law of the land is, that lie fhould be proceeded agaiofl: to an 
outlawry, and may thereby be attainted by proce[s of outlawry wicll­
out anfwer, for he declines it by.his own default. 

And fometimes there was a more compendious way, namely, t1~ 
jffuing of a proclamation-writ to appear ill a month, two, or three 
in the court of killg's.qench, or that in default thereof the PartY • 
ihouJd be attainted of treafon or fuch olher offenfe, wherewith he was 
ch~rgcd; and this was frequently done hy aCt of parliament in par­
~jclllar cafes, 110t unlike the proce[s enaCted in cafe of an alfault UpOIl 

a member of parliament by the ibrute of 5 H. 4. cap, 6. and 11 H. 6. 

rap. 11. 

Sometimes the lords boufe did make fuch a direCtion, as in the cafe 
of Talbot, R ot. Par. 17 R, 2. mention'd before, p. 265. but it could 
not be effeetual to .attaint the party upon his default of appearance: 
upon the retum of proclamation without aCt of parliament, or pro-
cds_of outlawry. _ 

Again, as 'a man could not he attainted of treaCon without arraign­
ment, if prefent, or procefs of outlawry, if ab cnt, fo neither could 
he be arraigned without an accllfation; and this accufation wes of 
three kinds; t. If he were tak~ll ith the Tnllinouer. 2. By way of 
appeal. 3. By way of indiCtment. 

1. In 
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1. In anti'ent time, fometimes as well in cafe of treafon, as in care 

of felony a man, that was taken cum manu <fJpere, was thereupon ar~ 

taigned, an inftance we have thereof, T. 10 E: 2. R et. 132. Buckt 
cited befor~p. ] 86. 

But this is wholly difufed and oufied by the fiatutes of 5 E. 3. cap. 9. 

and 25 E .. 3. cap. 4. by which fiatutes none {hall be put to anfwel' 

'Without indiCbneJ;lt or prefentment of good and lawful men of the 

neighbourhood. . 

2. By appeal, and this was ufual at comm on law, as appears by ' 

lJritton, cap. 22. but this kind of proceeding by npp~al in the king's 

~nlinary courts in cafes of treafon hath heen long di fllf~d , and it feems 

is wholly taken away by the fiatutes of 5 and 25 E. 3. -above-men­

tioned. 
But yet notwithflanding that courfe of appeal continued !till in par. 

liament, as appears. by (everal inJhoces, efpecially in the great ap­

peal of treafon by the lords appellants in 11 alld 21 R. 2. (d), but by 

the {l:arute of 1 H. 4. cop. 1'4. all appeals in parliament are wholly 

taken.away, and accordingly upon reference to the judges upon the 

impeachment made ill the lord's houfe by the carl of BriJloi againfi 

the carl of Clarmdon in the prefeilt parliament, it was refolvee and 

reported by all, the judges. ( t') 
But yet that fiatute hath not taken away impeachments by the 

hou[e of commons in cafes of trea[on or' olher mifdemeanors, and 

therefore tho' fince 1 ll. 1 .. cap. 14<. allllppeals of treafon by p-drti. 

tioular perfons are taken away, and have been wholly dililfed, vet 
impeachments by the commons have been ever fince very fn.:queo·tly 

ufed, becaufe they arc rather in the nature of grand indietments, than 
appeals. . . 

3. By way of indietment, this is the regular and legal way of pro­
ceeding in cafe of trearon. 

And thus far for the perfons againll: whom judgment of treafon 

may be given, and the manner of deducing them 'Jnto judgrr.ent. 

lJ. As touching tue perfoos, by whom judgment of treafoll mny 
be; gi\'en; this concerns more efpecially 'the jurifdi6l:iol} of courts : a 
word touching it. ' 

[ 0] 1. Jufiices of peace sannot regularly arraign, try ot give 
35 judgment in cafe of trearon, unlcfs in fuch cates, as are by 

fpccial atl of loarliament commItted to their cognizance. as 26 H. 8. 

(0) Suite T;. 1'0/. 11. p. 55l. 
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rap. 6. 5 Elip:.. cap. 1. 13 Eliz; ,cap. 2. 23 Eli,'Z. ('!P. 1. and {orne ' 
others, becilufe their commiffi?n c::xtends nor to it, yet th~y may 
ake examinations touching trea{ori in order tl;> the difcovery thereof, 

and pref:rvation, of. the peace. 
2. JlIfiiceS. of o)'cr and terminer may give judgment in cafe of hi"Q 

, 0 

treafon, for it is exprdl y \yithil1 their commiffion. 
3 . Jufiices of goal.delivefy may give judgment in cafe o( treafo~ 

on apy perfon in p~ifo~ before them, and that is proved by the fiatute 
. of 1 E: 6. cap. 7. and by the confiant praCtice. 

4. J ~fiices of Niji prius may give judgme~t it} cafe o{ treafon by. 
the !latute of 14 H. 6. cap. 1. but qTflZre. whether · i~ be barely by 
fo,ce of that commiffion, or whetner it mufl: be by vir~ue of fame 
other 'commifIian. 

!}. Juflices of tp~ king'$ bench in t~e ~ourt of king's bench may 
giye judgment in cafe of treafoll, ~or it is the hilt~eft court of ordinary 
juftice,efpecialiy in criminals. , "., . 

6. If a peer be i,udiCted and plead noi guilty to his iudiCtment, and 
i tried by his peers and found guilty, the lord fieward commiffionatcd 
by the king for that office gives the judgment, and orders execution, 

7. If a peer be tried in parliamellt by the lords, they ufually elect IIr 
per [on to be lord fl:eward to gathe~ up their votes and pronounce ~be 
judgment, but for the m.ofi part' that fl:eward fo eletted, tho in par­
liament, is eonllniffio~a!ed by the king under his great feal; bu~ of 

. this more hereafter. . 
111. ,1 come to the f~rln of the judgment. 
Th~ judgments in cafe of treafon are of two kinds, viz! the (olemu 

and fe.vere judgment, and the lefs . 
. TI)~ folemn or fevere judgment againfi a man convitl ,0£ high trea­

fon is fet down, Co. P. C. p. 210. StamJ. Lib. Ill. cap. 19. (f), 1 H. 
7. 24:. a Stajford's cafe E!f ali!?;, ~ Elt fuper hoc ~if~~ ~ per curiam 
"hie iotellcCtis oIPnlbus & .fingulis prl£miffis confideratu~ eft, 

I "1. Quod prrediCtus. R. ufque [urcas T. trahalur. 2. Ibi-
.. clem fufpe ndatur per ~ollum, ~ vivus ad terra~ prqfl:erna- [351] 
~. tur. ' 3. Interiora, fua extra ventrem fUllm capiantur. 4. Ipfoque 
' e viveut~ (g) comb~n1l1t\lr, & 5. Ca~ut rmlrn ~mputetl1r. 6. Quod­
" q1Je corpus fU\lPl in quatuor partes dividatur. . 7. Et qnod caput & 
" quart\!ria ilIa ponantur, ubi dominus rex ea affignare voluerit. . . 

(f) p. lSot. 4 . hem in the cafe o( "",,'ott 35 Ctd. ~. 
(l,) Thefe words are fo malerial, that tSbo'/f' ell. PAri. lt1.7. 1 SAl!. 63Z. 

the j udgmeQt w • reve{(cd fQ.~ WIln{ of . ' X-
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fhe king may and often doth difcharge or pardon all the punilh­

ment. except beheadi~g, and in as much as that is part of this judg­

ment, it may be executed by the King's fpecial command, tho the rea 

be on1'i tted. 
In the cafe of a woman her juggtnenr is to be drawn and burnt, as 

well in high tr~afon, as petit treafon, and {he is neitirer banged nor 

beheaded. -
The lefs folemn judgment is only to he drawn alld hanged, and this 

is regularly the judgment in cafe of counterfeiting the coin of this . 

kingdom, for that' was the judgment in th:lt cafe at common law, 

which was not altered by the ftatute of 2:. E. 3. viz'. - " ·s.uper quo 
c. vilis, &c.' confideratum efi, quod B. ufgue furcas de T. trahatur, 

" & ibidem fufpendatur per collum, quoufque mortuus fuerit. 

But the judgment in that cafe alfo for a lwoman is to be drawn and 
burnt, 25 E. 3. 85. b. . 

And it (eems tAe fame judgment was alfo for importing counterfeit 

eoin, and yet that was not trcafon at common law. 

And the fame jud~mel1t was for counterfeiting the great or privy 

teal at common law, as may be eaftJy gathen:d out of Bra8on, Lib. 
tn. de Corona) cap. 3. but e)(prefsly by Flcta. Lib. 1. cap .• 22. CI imen 
Ja!fi diroitur, cum fju is occrtjatUJ Juerit'!Juod jigiflum rcgis, vel appeliatuJ, 
'JuDd jigi/lum domini [II; de C/ljus familia fue,-it, falfa-derit, (5 brevia 
intle ror!figno'lJCJ"it, vel cprtam a/iquam 'l{el iitcram ad exhd:redationem 
domini vel alterius damnunzjicjigillovcrit, (5 quihuJ cajihuJ, ji fjuis indl 
'convillus fucrit, dctra8ari meruit & [ufpcndi. 

And accordingly the: like judgment hath been given, as in cafr of 

[ 
,~] petit treafon, for counterfeiting the great feal afttr the fiatute 

35.. of 25 E. 3. as appears by 2 H. 4. 25. and the record is ac­

cordingly (Il); and tho it is true my lord Cokc faith, ilis a mifiake CO. 

P. C. p. l~. yet I rath r think it was a mifiake in my lord Coke, and ' 

that the j ment may be given eittler way, viz. dijlrahatllr (5 [uf 
pmdalur, or dijirohatUl', fiifpmdatllr (5 decapitctur. 

In tile cafe (i) 16 Joe. for counterfeiting the privy figner, which 

• waa made rearon by the fiatute of 1 Mar. cap. 6. the' judgment wa$ 
the great and fol mn Judglllent of c1rawi~g, hanging and quartering. 

Bot fuppofe the ju<lgll1~llr were fo ill cl[e of counterf~iting the feal .. 

pat or privy, yet the quell-ion is whether the fame judgment !""ufr' 

, be in thole ne treafons enaCled by 1 tS 2 P. (5 M. cap. 11. for 

(i) RaHill'"'' cafe, • R.I. Jif!. So. 
. counterftiting 
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bunterfeitinr; foreign coin made current by proclamation, and a1[0 

upon the {larutes of 5. Eliz. and 18. Eliz. fdr clipping and wathing. 

wherher {llufi: lhey have the fO,lemn judgment to be han2;ed and quar­
tered, or only lhe judgment of. petit treafon to be drawn and hanged; 

And herein hy Starn]. Lib; III. cap. 19. (k), and Co: P. C, p. 17~ 
the judgn;lent is to be the [olemn judgment, and not the judgment to 

be dra wn and hanged, b~caufe it is a new treafon made by aCt of par.; 

liament, and therefore mufi: have the.folemnity of the great jucTgment 
'in cafe of high treaCon. 

And furely this is regularly true, ahd therefbre in the cafe of popiat 

priel1:s, and thofe other aas of treafon newly enaCted in the qU\len's 

time, the judgment is to be drawn, hanged and quartered 1 but it 
feems to me, that the law is other-wife in relation to tboft! new trea­

Cons enaCted in the time of queen Mary and queen Elizabeth relatin~ 
'. to coin, alJ<1 that in all thoCe cafes the judgment at Jean may be only 

to be dra.wn and hanged; and my reaCons are, 11 B~caufe they are 
in cognata materia }a!fzficationis mOllctte, and therefore tho th~y are 

mad~ treafl{n, yet lhey are within the verge of tbe crime of falfifica.; 

tion of mO,ney, and are to be under the fame puniflllllent. 2. It 
were unreafonahle to think, that the parliament fhotlld make the, 

counterfeiting of foreign coin to have a greater ' kind of punilhment; 

than the counterfeiting of the coin of this kingdom, or that 
dipping Englijh or foreign 'coin lhoulu'haye a.greater punilh- [353] 
ment, than counterfeiting of the coin of. this kingdom. 3. As the 

nature: of 25 E. 3. tho it declares as well counterfeiting; of luoney as 

levying of war to be high treafon, yet leaves them under the feveral 
degrees of punilhments propol'tiopable to their nature, and what they 

had before, fo tho thefe natutes make thofe to be new treafons; that 
were not before, yet in as l11uch as the punith~nents of treaCons were ' 

not equal, but that concerning coin was a puniiliment of It lower 

allay , therefore the fubjeCt matter of thofe aCts fhall govern tlie de­
~ce of their ptinifhlnent according to that l?uni£hment of trea{onj 

(hat relates to coin. 4. And accordingly in the book vf T. 6 Eli':lS. 
Dy, 230. b. it is agreed by the jullices, that the punilbment pro tD~­
Jura monftte is only to be drawn and hanged, and upon a nria fearch 

into the pre<..edents of Nl'UIgate from , .5 Eli:z:. downwards, tno fome 

judgments for ciipping be the {olemn Judgments, yet the mon and 
laten are only to be drawn and hanged, ana accordingly it was re-

(AJ p. r8s. Ii. 

X!Z Colved 
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teCoIved antI done upon great deliberation lately in (he king's bene 

ullon the cofiviaion of two Frmchmeff for dipping of the king'., 
coin (I). . . 

But however it (eems, that tIre j;dgment either of one kind or 

the 'other fcems not to be erroneous, for hanging and drawing is 
part of the [olemn judgment, and tho eithcr may be perchance war­
tantable enough, yet certainly the judgment of petit trea[on in all 
treafons touching coin is the moO: warrantable and fafe. 

IV. I come to confider of the c~ll[equenrs of a judgment in treafon. · 
If the judgment be given by him, that hath authority, arid it be 

erroneous, it was at common law revedible by )¥rit of error; only 
the natute of 29 Eli')$. cap. 2. fecures all former attainders, where 
the party is executed, from reverfal by writ of error, but meddles 
not witl! other attainders, neither, 'doth the natute of ;}3 H. 8. cap. 
20. take away writs of error upon attatnder of trea[on, as hath been 
Ic[01vo9 agatll~1: the opinion of Stam! P. C. Lih. Ill. cap . .l9. (m), 
Co. P. C, p. 31-

[ 
. ] . But it i& true, that the natuteS! of 26 H. 8. cap. 13. and 

354 5 & 6 E. 6. C"ap. 11. , take away from a perron outlawed in 
treafon the advantage of revcrfal of .an otltlawry, becauft the party 01lt­

ill'Wtd was out of the ,.,alm, but extends not to other offen[es. 
~ e con[eql'leuts of a judgment in trea[oll areT 1. Corruption of 

blood of the party attaint. 2. Lo[s of <lower to his wife. 3. For~ 
feiture to thl! king of all his lands, goods and cbattles. 4. Execution, 
whereof in the next chapter. 

:ite ol. Bla, kf. Com. cb. nix:. pn~c 375. &e. cb. Z3 · p',e 31';" 

,. C HAP. XXVII., 

conuption of blood' and Jenitutions thcrt!8f, tofs of dQwer, 
forfeiture if goods, and execution. 

THE Confeqnence of thl( ju,Tgment in high treafon, petit trea • 
. :J.. fon, or £e1011Y. i corruption of blood of the party attaint ; 
unlefs it be in fuch fpecial treatons or fdonies enaCted by parlia.-

(I) The uee of Blh andN./'lIl"n! , .R"),'I"~34.1 rentr. ~5t; (",)p.18%\ I. 
, luent, 
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roent, wherein it is efpecially provided, that the attainder thereof 
l11al1 make no corruption of blood, as upon the fiat utes of 5 and 

J S Eliz. in treafon for clipping and walhing of coin I and upon the 
11atutes of 21 Jac. cap' . 'l6 . for acknowledging a recognizance, ~t. 
ill another's name, 1 Joe. cap. It. for bigamy, and many others. 

If a man be attaint of piracy before commiffioners of oyer and ter. 
milltr ..grounded upon the fiatute 28 H. 8. cap. 15. by indiCtmt;:nt and 
verdia of twelve men according to the couTfe of the c01l1mon law, he 
forfeits his lands and goods by the fiatute of 28 H. 8. (({p. 15. but 
this works no corrupt ion of blood, becaufe it is ·an offenCe, whereof 

the common law takes no notice, and tho it be enaCted; they [ ] 
{hall fuffer and forfeit as in cafe of felony, yet it alters not 355 
the offenfe, Co. P. C. cap. 49.p. 112. ,<,,,de tmnen,contra. Co. Lill. §. 
745. p. 391. 

1£ a man be attainted before tbe admiral of uleafon or felony ·com. 
mitted upon the fea, or before the conll.able and marlhal for treafon 
or murder committed beyond the fea, according to the courfe of thl! 
civil law, it works no corruption of blood, for tbo thefe offenfes 
within the cognizance' of tht;: common law an: felonies or treafoos, 
yet the manner of the trial being according to the courfe of the 
civil law, the judgme~t thereup n, tho capital, corrupts not the blood. 

If there be an attainder of treafon or felony done upon t\"le fea. 
llpon this fiatute of 28 H. 8. by jury, according to ' the courfe of the 
common law, it feems that the judgment tllereupon works a corrup­
tion of blood, becaufe the commiffion itfelf is under the great f<:al 
warranted by aCl: of parliament, and the trial is accotding to 'he courre 
of the common law, and therefore tbe proceeding anel. judgment 
thereqpon is of the fame effeCl:, as an attainder of fpreign treafon by 
commiflion upon the fiatute of 35 H. 8. cap. 2. or any other attain­
der by coun~ of the common law, and with thO agrees Co. Litt. §. 
'745. p. 39 1, nay, I think farther, that if the indiCl:ment of piracy 
before fuch cO~1l)iffioners upon the'\fiatllte of 28 H. S. be formed as 
an indictment of robbery at common Jaw, viii:, vi f.:f armis & [elanice. 
&c. that he might be thereup.on attainted, and the blood corrupted; 
for what~ver any fay to tbel contrary, it is out of quefiion, th~t piracy 
\lpon the fiatute is robbery, and the offendeT$ have been indiCted, con. 
'Vi6\ed, and executed for it in the king's bench, as [or a robOcry. as I 
have elfewhere made it evident. 

S!.It indee~J if the indiCtme,nt' before there cammifiioners Jun only 
X 3 acwrding 



~5S ' HISTORIA PL!\CITORUM CORON~. 
according to the fiyle of the civil law, viz. pirati('c dcprtBdavit, then 
the att~ inder the~eupon upon ,he fiatute of 28 H. 8. though it gives 
the forfeiture of lands and goods. corrupts not the blood, and [0 are 
,.no[e two boo~s of the fame author, Co. P: C. cap. 49. and Co. Lit!, 
',§, 745. to' be reqmciled, wl~ieh without this diverlity would be con" 
tradifrory: 'vide H. 13 Car. B. R. Hilliar is M oore . . 

[ 6] By the. fiat ute of Wtjimirljier 2. de dol'tis crmditionalibus, if 
35 tenant in t/lil.bo attaint' of felo,ny or treafon, t\;},ere is no cor­

mptjon of blood wrought as \0 the iffue in tail, heca,ufe the very 

blood as well as th,6 ia~d, is entailed, and yet for the advantage of' the 
iffue there is a corrupti.on of blood, as if the tenant in tail alien with 
warranty and affets, and then is attainted, tbe lien of the warranty is 
gone, fOT that lien was not entailed . .(,itt. §. 747. but if the warqnty 
were annexed, to the gift in tail, ,the attainder of the donee doth not 
dellroy the warranty to the iffue, fof .the warranty is entailed. 

The aatl1t/"~ of 26 and 33 II. 8. fubjeA eftates-tail to forfeiture hy 

altaind~\l of treafon, and fo the law fiands at this day, notwithfiand: 
• iog the fiattites of 1 E, 6. and 1 Mar. whereof before. . 

But yet thefe aCts are not abfolutely a repeal of t}le fiatute of 
donis conditionafibus, for not~ithfl:anding the forfeiture of the lands 
entailed by the attainder, yet the bloot! ~s not corrupted as to tbe iffite 
in tail. 

Alld therefore if the fon of the donee in tail be attainted of treafon 
ill the life'of the fC\cher, and 'dies haying iifue, and then the father dies, 
the efiate thall defcend to the grandchild, notwithfianding the f~ther's 
attaihder; but otherwife it would have been in cafe of a fee-fimple. 
~ Co. R(jJ. DO'IJ,Jtic's cafe, 10. b. 

In all cafes (but only in cafes of enta:ils .as before attainder of 
treafon or felony corrupts the blood upward and downward, t that 
~o perron tQat m\lfi make his derivation of defeent to, or t~rough the ' 
parties attain't, can i'nhcrit. as if there be grandfather, father, and [611~ 
the father h attaimed, and dies in the life of the grapdfather1 ~be [011 

cannot inherit the grandfather (a). 
I In cafes of coJla,\eral d~[cenrs of lanps in f~e fimple, if there be fa" 
1her and two rOllS, and the eIflefi is a,ftainted in the life of the father.. 
alid dies without ifi'ue in the life of the father, the younger fon ilia 1 

~~~ ~e fa~~r, for be needs ~ot ~entio9 his el.d~ b,o~he~ ~~ th~ 

a) D)'~r ~~ 
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conveying of his title; but if the elder fon attaint furvive the fathet 
but a day, and die withou~ iff'ue~ the fecond fon can1)ot in~ 
berit, bllt th~ Ijlncl £han efchete pro deJeflu h~redis, for the [357] 
corruption of blood in the:: elder fon furviving the father impedes the 

defcent. .:31 E . l . Barr, ~ 15. 

But otherwife it is in cafe the elden fon had bet:n an alien nu, for 

then J10twithfianding fuch fon .alien we\e living, the land wiJI defcend 
from the father to the youngefi fOil born a ,denizen. 

If a man, hath two fons and then is attaint of treafon or felony, the 
elder fan purchafeth lan.\ and dies without i£fue, either in the life­
time or after the death of the father, the attainder of the father is no 
impediment of the defcent from the brother ~o the brother. Sir Philip 

HMhy's cafe, Co. Litt. 8. 

A.nd the farne law is in cafe the father were lirfi attaint, and then 
had i£fue two fons, the eller pUlIChafes lands it fee fimple and dies 

without i£fue, the you!lger iliall inherit, for. though both derive their 
blood from the father, yt:t the defcent from the brother to the brother 
is immediate, and is not impeached by the attainder of the father, 
t11is tho·made a doubt, Co. Litt. p. 8. yet was agreed generally by 
the judg in the exchequer-chamber in the cafe of the ead of Ho/dfr. 
llefi (b). . 

But if there be two brothers, the elder is attaint and have jifue, and 
dies in the life of the younger, and then the younger die wit out ilfuet 
the lands in fee-ample , of the younger {hall n'ot defceml to the nephew, 

for the attaindt:r of his father is an il111'cdiment to the derivation 'of his 

defcent. , 
And accordingly it is, if the fon of the perfon attaint purchafes 

lands and dies without i£fue, it iliall not defcend to his uncle, for the 
attainder of his father corruptea his blood, whereby the bridge is 
broken between the nephew and uncle, and the one cannot inherit 
the other, but the land {hall efchete pro defetlu htt:redis: vide .c­
~ordant ruled in Courtnry's cafe infra Cq. P. C. p. ~H. 

Thus far for corruption o( blood. 

Touching reftitutions in 'blood they are of two kirlds, by ( SJ 
pardon, and by aCt of parliament. 35 

The ki1lg's pardon, tho it doth not TenOre the blood, yet as to ilfuei 
born after it hath the effeCt of a reftitutioo. 

(J,)~P. 16 C/fr, s. rtpoflCd by the: name of ColJj~l,W* IOd PM', I Sill. t9S. 
J ',n. 4'')'' 

A. bath 




