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, thofe that are of that party, and that came for that purpofe, tho in 
other rooms of the fame houfe, /hall be faid to be prefenr. Dalt. ,ap.~ 
93. p. 241. (f) • 

. The lord Datre and divers others came to fleel deer'in thl! park o£ 
one Pelham, Royden one of the company killed the keeper in the park~ 

1he lord D J(rc al1d the reCl of the company heing in other parts of 
tile park, it was ruled, that it was murder in them all, and they diee! 
for it. Crompt. 25.0 Dalt. ubiJupl'a, :H H. 8. B. Caron. 172. (g) 

The like in cafe of bl,lrglary, tho fome f!:ood at the lane's end or , 
field-gate to watch if any came to difu;rb them, Co. P . C. p. 64. 11 

H 4. 1~. b. yet they are faid to be burglars, becaufe prefent, aiding, 
and afiifiing to the burglary. 

n Who {b all be faid abetting, aiding and affiCling. 

If A. comes and kills a man, and B. runs with an intent to bs 
affifiil1g to him, jf there (hnulJ be "oecauon, tho de fallo he doth 

nothing, yet he is plincipal being prefent, as well as A. 3 E. 3. 
Coro". 309. 

[ ) If divers cohle with one arrent to do mifchief, (male fflire) 
440 

a& to kill, roh or beat, and one doth it, they are all princi

pals in the felony, &c. 3 E. :~. Coron. 314. 
If A. and divers others in his cnmpany intending to rob a pe..fon 

charge him with fdony, and as they are carrying him to gaol, fome 
of the company rob tre pedon attached, this is robbery in all, but if 
the ren of the company oome without any fuch intent, it feems tbey 

are not guilty. 3 E. 3. Caron. 350. 

If JI. comes in company with B. to beat C. and 8. beats C. that he 
-die, A. is principal, but th I! 11 , accordiny; to thofe elder times, the in
diCtment mufi not be only, tbat he was prefent, aidiuy;, and afiifiing, 
for that, as the law was tben taken, makes him I' nly acceffary, but 
the indiCtment muil (hew the fpecial maner, that they came to that 
intent, 19 E. 2. Coron. 433. but now that courfe is altered, and the 
indiCtment only runs, that./1. was prefent, aiding, and afiifiing, and 
that is fufficient to make him principal. 

So if A. being pre(ent commands B. to kill C. and he dotb It, both 
are princirals. 13 H. 1. 10. a.O) 

.~ Nt1ll Edit. top. 14,5. p. 47~. tbe otber Idlled bim.1 but what our author 
bee aUu Mqcr 86. Kt!ynt~ ffi. here fay' i& more dlLe&ly proved by tbe 

} Thi cafe was fometh'D8 mote than cafe ill 4 R. 7. tS ••• 
a IIIn ,oamaoo, tOt _ beld /lim, whqc 

If 
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If many be prefent, and one only gives the fit'oke, whereof the 

parry dies, they are all principals, if 'they came for that purpofe. 
2l E. 4.71. a. 

The cafe of Drayton Bqffit reported by Mr. Cromptoli, fol. 28. 
was thi : A. with thirty others and more entered with force upon the ""\ 

• manor-houfc of' pray ton Ballet, and ejeCl:ed B. his children, and fer
nnts out of {he fame; afterwards twenty others on the behalf of B. 
three days afrer, in the night, came with weapons wirh intent to re. 
elltcr, and one of rhc twenty, about ten of the clock in the night, caft 

. fire into a thatcht houfe adjoining to the houfe, whereupon one t~at 
was in the houfe alOt off a gun, and killed one of {he parry of B. and 
then the rell: of the party of B. fled, and A. and his company con- ' 

{inued the forcible poifeffion of the houfe for many days after, where
upon A. and rwenry-feven more were indiae~ of murder, and 
arraigned in the king's bench, and the matter aforefaid given [4 .... 

1
] 

in evidence againll: him, and Mi~h. 22 &. 23 Eliz. he was found 
guilty of man£laughter, & divers autrts de ,.ioters, que fueront in Ie 
11Ieafon of temps, que Ie home fuit lue, [ucront arraigrls come principalr, 
coment que 111: a.fJmt af Jetter del gunne lIe af luer, pur(l!o que [tteront la 
i floyalment cifJemblies, & ill forcible manner gard Ie meaJon oue A. 'Jue 
fuit convifl. 

And cOllfonant to thi s is Mr: DalJon, p. 241 . ( i) in thefe words = 

" Note alfo, that if divers perfons come in onc company to do any 
"unlawful thing, as to kill, rob or beat a q]an, or to commit a riot, 
" or to do any other trefpafs, and one of them in doing thereof kill 
" a man, this ihall be adjudged murder in them all that are prefent of 
" that party abetting him, and confenting to the aCt, or ready to aid 
" him, altho they did but lo.ok on. 

A man feizeth the goods of a FrencJunan in time of war, and carries 
them to his houfe, a {hanger pretending to be deputy-admiral with a 
great multitude of men came with force to the houft:~ where th'i goods 
were, and at the gate of the houfe made an a /fault upon them that 
were in tbe houfe, a woman iifued out of the houfe without any wea
pon, and is killed by one of the ferv.anrs, who came to take the goods, 
by throwing a frone at another, that was in the gate, and the per
fon, that came to feize the goods, faid, (bt'fore his coming) he would 
make him a cokes that kept the goods and would make him to know 
the bafell in hi houfe. By five judges, two ferj ants, the queen'. 
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attomey, and folititor, it was held, that if it appear that the woman 
came in defenfe of the mailer of the houfe, then it was murder in 

the vice· admiral and all his companions: but by othco fi ve judges 
contrary, for nO malice was againfl the woman, and murder thall 

not be extended further, than it was intended, and the fontler held, 

that if A. and B. fight by appoiJQtment before-hand, and a firanget • 

comes between them to part them, :lnd he is killed by A. it is rour-

e J 
der in him, and (omt: [aid in both, but the others lto/ucrullt 

442 ad hoc concordal'c. ManJell and Herbert's cafe, H. 2 & 3 

P. ·& M Dyer 128. h. 
That point, wherein the judges differed, was whether the mifiake 

of the petfon excufcth it from murder, but 'it feems not quefbioned, but 

all agreed it marulaughter, and that not only in him. that gave the blow 

but in all the companions of that party: but now the fonner 'Point 

is fufficiently (ettled, that if it had ~een murder, in caft: rhe man had 
("0 kil/I't/, th:lt '\.Va Illcunt, it is murder in killing the woman, 

and that, whether {he came as a partizan -to Man/cff, the owner of 

the haufe, or not, quoli vide JI/pm: and in the laft cafe put, ill 

Herbert' cafe before, it 1S certainly murder in him that kills the man 

that comes to part them, and if it had been only a fndden quarrel, 
• it had been manflaup;hter in bim t1~at kills him, and Dalt. cap. 93. 

p. 240. (1.:) yea, and if the oombating were by malice prepenfe, it is 

bela, 'that the killing of him, that comes to part them, is.murder 

in both, and both werr. hanged for ill becaufe each of uhem had a 
purpdfe 10 have kild the other. 22 £. 3. CQrolle 262. Lambert out 
of Dallifln's report, p. 217, but that feems to me to be miltaken, 

it is not m.urder in both, unlefs both firuok him th;tt came to part 

them; and by the book of 22 AjJ. 71. Cor~n. 1 o. (which feern s to 
be the fame cafe, tho moPe at large,) he only that gave the fhoke, 
had judgment, and was executed, (I) 

And therefore it is a mifiake in thofe that fay, if jt be not .known 

which of them did it, they {hall bot11 have jlUlgment, ;for ~he jUTr 
ought preoifely to inquire, and upon circurnfiances to fati!lfy tht'rn

felve , wbether the one, or the other, or borb did it, and neither 

to acquit, nor convia both, -becau(e they Jrnow not who di~ it. 

(!) N,. EJlt. ~.,.. t~ 5'1" 412. the cafe, the conrt {aid, he that ftruck i. 
<,> The other doth not appeu to hafe guilty of felony, bUJ faid nothing as to 
~ ,"fore we ,<MIn, but upon puttiOC him, <who d Id not 1l.rikc. 

But 
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But to return to tbt' aide s and abetters again. 
, 

By the cafes of D rayto11 BqfJct and H elbert it appears, that if many 

come to commit a riotous u nlawful aCt, If in the purfuit of tb2t 

aCtion one of them commits murder or manilaughter, they are all 
• guil ty . that are of that parry, that committed the diforder; [ ] , 

wherein IIcve;-thelefs thefe thing mLl i1 be ohferved. 4+3 

1. Tn that cafe it muir be imended, when one of the fame party 

commits the murder or man!bughta upon one of the other party, 

.or upon thofe that came to appeafe or part them, or by due courfe 
of law to difperfe them. 

And therefore I have always taken th:: law to be, that if ..t!. and 

B. have a defign to fight one with another upon premeditation o~ 

malice, and A. takes C. for his feer.nd, and B. take D. for his 

fcconcl, A. kills B. in this {'afe C. is princiI1al, as prefent, aiding, 

. and abetling, but D. is not a p,im.ip.tI, becaufe he was of the part 

of him, that was killed, and yet I know, that fomc have held, tbat 

D. is principal as well as C. bccaufe it is a compaCt, and rely 

much upon the bCJOk of 22 E. 3. C~ron. 262. before-mentioned, 

but, as t think, the law was firaincd too far in that cafe, and fo 

it is much more in making, D. a prillcipal in the death of B. 
that was his frienel, tho it be. 1. confefs, a gre:.t mifdemeanor, yet I 
think it is not murder in D. 

And the books in all lhe infiances of this nature fay, that it is 

murder or manilaughter in that party, that ahetted him (llt), and con-. 

fented to the aCt, but D. never abetted.A. to kil1 B. but abetted B. 
indeed to have killed A. 

2. It mufi be a killing in purfuit of that unlawful aCt, that they 
were all. engaged in, as in the cafe of the lord D acre before-men. 

tioned, they all came with an intent to fical the deer, and confe

quently the law prefumes they came aU with intent to oppofe all that 

!bould hinder them in that deugn, and confequently when one killed 

the keeper, it is prefumed to be the aCt of all, becaufe p~rfuant to that 
intent: but fuppofe, that.A. B. and C. and divers others come to

gether to commit a riot, as to fieal deer, or pull clown inclofures, 

and in their march upon the deflgn. A. meets with D. or fome othe~ 

with whvm he had a former quarrel, or that by reafon of fome col. 

lateral provocation gi\len by D. to .A • .A. kills him. with~ut any 

(.) ..,ia;, wb,c committed the\omicidd 

VOL. J . C c . abetting •• 

.. 
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abetting by any of the telt of his company, tbis doth not make aIr 

[ ] 
the party of A. tho prefent, to be ther~fore aiding and abet-

444 ting, and confequently principals in this murder or man

flaughter, which was accidental, and not within the compafs of their 

original intention. 

But if, when they had come to fle1l1 the deer, or throw OO\-"n the 

inclofure, any had oppofed them in it, either by words or aaual 

refinance, and.d. had l.ill ed him, it had heen murder in all the relt 

of the company, that came", ith the intent to do that unLwful :1Cl- .. 
tho there were no exprefs intenrion to kill any perfon in the nrlt 

enterpriu, becaufe the law prefumes th ey come to make good th ej,!" 

defign againfl: all oppofltion. 

And thi s is the rea fan of th e book 3 F. 3. (:01'011. ~50. where 

many came to commit a diffeifm, and one was killed, ami all that 

were of the company were arraignC'1 as principals, and the faCt fou nu • 

3lid they were condemned, tho the j lH y faid they did nothing (dt 

male vo/un!) of mali ce, bllt were of the company; tho pollibl y, a~ 

the circumltances of that cafe were , it was only l1unflaughter, 

as in tile cafe uf D mylm Bo./!t·t, becaufc it was upon a fudden, and 

upon a pretenfe of title. 

S. Again, altho if any come upon an l1nbwful ddign, ann one of 

tIle company kill ~ one of the auvcrfe party in purfuance of tli:lt 

defign, all are principals; yet if many b:: together upon a lawful 

account, and one of th~ company kills another of an ar\verfe party 

without any particular abetment of the 1'el1 to this faCl- of homicide , 

they are not all guilty that ar-: of the company, but only thofe>, 

.that gave the !hoke, or :Jaually abetted him to uo it. 

There is a common nuifancc committed in the highway by A. 
B. C. D . ill the "ill of Af. and E. F. G. H. 1. ESc. and twenlY 
more of the inhabitants of .flf. come to remove the nuifance, .d. B. C. 
and n. oppofe, F. {hikes .d. fllddonl)', and kill s him, F. is gu ilty of 

manflaughter, but the relt of the party of F. are nut therefore 

guilty, barely upon this account that they were of the company. 

but only fuch of the company, as did aCtuallyallifi or abet F. to 

fuikc or kill A. 
Dut if in truth it were no' nuifance, but an aCt that was lawfully 

done by A. and then /1. bad been killd by . F. all the reft of tho 
party and company of F. had been guilty, that came with 

[445] defign to remove that which they thought a n uifancc. but 

was not, be' aufe it was a riotous and unlawful afi'embly. 
" If 

. . 
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if A. hath a good title to his houfe, or hath been in poifeffion 

thereof for three years, (in which cafe he may detain it with force 
by the f1:atute of 8 H. 6. cap. 9.) if any perfon comes to rob him 

or kill him, and he lhoot and kill him, it is not felony, nor dotb 

he forleit hi s goods, as in cafe of homicide fl· dlj~· lId,·ndo. 11 Co. 
R(p. 82. 'h. 5 Co. Rep. 91. b. 

But if A. comes to enter with force , and in orcler thereunto {hoots 

at hi s houfe, and B. the poffeffor, h:tving other company in his 

houfe, {hoots and kills.d. this is manflaugh ter in B. and fo it is ruled 

.~ /:,!iz . in Harcourt's cafe, Crompt. '2!J. a. Dalt. cap. '78. p. 105. (111). 
J!, id. cap. 9B . p. ?50. (II) 

And in this car.:, if B. OlOotS ont of his honfe, and killeth A. 
I think it pb in, that it is not felony in the reft of the houfehold,. nay, 

tho he hOld hired extraordinary company to help to guard his houfe 

l.lpOn fuch an occafion, (as byehw it feems he may 110, notwith. 

fianuing the opinion of Cramp/oil, [of. 70. a. to the contrary, vide 21 

H. '7.39. a. 5 Co. Rrp. 91. b. Stall/ali's cafe, 11 Co. Rep. 82. h. 

Lftt'(s Bou'/e's cafe) yet this is not man-flaughter in the reft of the 
company, becaufe the alrembly was bwful anu jufiifiable. 

And t herefo re in that cafc, no othlrs of thc company, that are in 
the houfe, fllall bc fai ,1 guilt r, but nnly fuch as aCtually abet him 

to do the faCt; :mtl thefe indeerl will be principals by reafon of actual 

abetting, but nOt barely upon the account of being in the houfe, and 

of the fume company, brcaufe the affembly to defend th\ houfc by 
lawful means was lawful. 

But in the cafe of a riotous affembly to rob, or fieal deer, or do any 

unlawful aCt of violence, there the otft'nfe of onc is the offenfe of 

all the compOlIlY ; a~ in the caf.: of the lord Dacre, and of the houfe 
of Dra)'/on Baffit, where t!Jerc was firfi a riutous and unlawful entry, 

and h cping poffdJion by thofe that (hot. 

4 . If there be many, 'that are prefent, abetting, aiding, [ 6) 
and affifling, tho all may, a~ in the cafe:; afore Olewn, 44) 
be guilty of homicitle, yet upon uiffacnt circumf1:anees fome may 

hr. guilty of homiciue, and not of murder, others may be guilty of 

murd~r; vide the cafe of SaliJbury bef'Jre, Plowd . Com. 101. n. TIle 

mal1er aff.lUlts with m alice prepcnfe, the fervant being ignorant of 
the 'maliee of his mal1er, takes part with his mafier, and kills the 

other, it is manflaughter in the fervant, and murder in the maller. 

(n) (<<p. IS O' p. 483-
Upon 
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Upon a fudden falling out between.A. and B. in the fireet, B. 
g'lthers many of his friends together to affault A. nnd A. doth the 

like, the onfl:able, and fom e in his aid, come to part the affray, and 

keep the peace. /1. hath notice, that he i~ the connable, but divers 

of hi s company kn0w it not, nor could reafonabl y or probably know 

it, A. kills the cO:1lhblc, this is murder in A. hut the refl: of hi9 

company, that knew it not, arc nol guilty of th(' murder. 

But fuch of them, as knuwing it to be the cUllflable, \ et abetted 

/I. to kill hilll, arc guilty of murda, thofe tha t knew it nor, ani 

yet' abetted A. to kill him, arc guilt~· ot man{)aughtcr ; and thot'c , th ,lt 

neither knew him to be the conflabk, nor Jid al'tually abet no 

ullin A. to kill him, are not guilty, <15 it f( ems, becaufe this \\"J ~ a 

new emergcncy, and out of the bound~ and \Tlgc of the <]narrll. 

wherein they w cre before engaged, and ruth whu'<:unto thefc \vCll 

not privy; fj!i1r1 tamell qllJ:I e. 

6eeFoficrUI-13t . ond lii"Lfrourrc Ill. P' 3.p .-r· ' !Ol. 4 III "kr. CUlll. (;":. 

1" 3+-40 • Sec Index to I llawk.l'. C·m. Acclr"r}· . 

~47 C HAP. XXXV. 

Concerning the ueath of a perron unknown, and I/;e prccccdillgs 

the! ""pon. 

B· ECAU E Ih:5 chlprcr l S well COl1cerns liIurd,,' as 1Iimifl,Jughfel. 

before' I come to examine the panicubr offenCes thcmCclyts' 

I {hall fubjoin a few wortls rouching this title. 

An ir.ntl y th t:rc was a law introduced by Cf/I1UtuS the Dane, that 

if any man wen: flair: in the fields, and the manfh yer were unknown, 

and could not be taken, the townfhip, where he was fl ai n, !bonld 

be amerced to flxty-fix marks ('*J, and if it were not fufficient to 

pay it, the hund;ed OlOuld be charged, unlefs it could be made ap

p ar before the coroner, upon the view of the body, that the party 

llain were, an Englifhman, and this making it appear was various, 

according to the cunom of feveral places, but moil: ordinarily it wa~ 

by the teftimony of two males of the part of the father of ~lm that 

was fiain, and by two fem ales of the part of his mother. 

(*) See we I WI of Edward we confdfoT, 
Lib. XV. fsI XV J. by whicb it app~an tbe 
amerciament was XLV 1. mark., and not 
:XVI. marks, ilS Brlll10n fays, whicb mif. 

take might probably .be occa!ioned, •• 
lVi /Ai.s obferves III hi. notes ad L tf ' Auglo
Sale. p. ",So. by lhe tranfpofilioll 0 the DU
meral Icmra L .and X. 

• 
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And this amercement was ufu aJly called lIIurdrum ; and th~ )re

fentlDent and proof, that the party fiain was an. Eng ItjhlJl (111 , was cllll d 

El1glrfoury, and pre[<:n tl1lcnr of EII[I,)o/(l y . 
And this was tht: refore provid,·j to avoid the [cc:r t murder qf 

the Danes, who ..,. .. ere hateJ by '!l,C FIIgfiJh, and oftentimes privily: 

mUlLlered; this appcJ. rs by B,atioll (Q), and is tr:mfcribed out of hi~ 

by Starn! Lib. I. rap. J o. I'd . .17. 
\Vhen l1/i!liam the firfl: ca,11e in, he foun ,1 the like animofity 

l.Jy the Dancs and Saxons aga infi tll t: F, mdt aud jl,'Jrill ans, who were 
many times "fecretly I-.illeu by the lI<ltives, and therefore he dig in 

effect conti n.ue [hi, b w (t), onl y hI;! 0 pplicd it l() tht: FU/ldl a.nd [ 8] 
N ormans , viz. lhat if a pn[un were flain by an unknown 44 

hand, if be were a F'l'llcllllzan or a Norman, the hundred was 

21l1<:rced, where he was found, and if they v .. ere infufficient, then the 

coun ty, which was [" mctimes ~(j/. fum times ~Hf. 

And tho this w as infiituted for the prefcrvali()n 'of the Frmch 
and NormallS, yet intermarriages h:lppcning b.:twecn the natives and 

them, fo that in procefs of time th~y became, as it were, one pt'o- I 

pie, the fame cuflom was contil\uc;d as to all perfllns that were 

killed by unknown hands, and th is al11crci amcnt \v ;J~ called 11Iurdrum t. 
This appears at large. by th black book () r the Exchequer writren 

by G ervajius Ti fb urioYrs , L ib. 1. cap . Quid III iii drum , & quar, fit 
dillum, which expounds the trll(; fcop'! of the fiat ute of !vial fbridle, 
cap. 26. Qu~d llIUrdrUIll de ((Curo 11M adjudicetur pro mortuo 'per in-
.lilrtuniulIl . 'f. 

But as well the. pI eCemmcnt of Engltjbcl:Y, as the amerciament 

for feerct homici,le by rerfolls un known, W .IS take.n away by the 

fiatute of 1-1: E. 3. cap. ·k yet ther' rcmain<:d a ctrtain amerciament I • 

upon the town7h~ where a perto~l was flain , and the offender i 

cfcaped, . viz:. If a perfon were flain in the <lily-time, in a town 

walled, or not walled, thl:! town is to be amerced, if the vill be not fuf

ficient, the hundred !hall be charg<:d, and on default of them the 

county. 

If he be fiain in the day-time ou t of any viII, the hundred (hall be I. 
amerced, and on their difability the county {hall be charged with tho 

. ~,I amerciament. 

:1.80. 
t By th~ w rd" murder" in grants, tbe 

&!,anl~~ r.Iaimed. to have amerciametl(a of 
murderer .. Bro. Ill. ~o warran(q. PI. :1.. 
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If a nlan be killed either in day or night, and the offender be takefl 
and committed to the aonRable, or to the v~lI, if he efcape, the town.,. 
!hip where the party wa~ flain, or whert: the oa-ender was taken, ihall 

~ titled . .r b ) 
B~lt if a perfon be flain in the day or night in a walled town, and 

tbe oifender 'be not taken, the town or city !hall be fined, 
If a,ny private perCon he prefent when a murder or manflaughter is 

'n [ ) committed, and doth 110t his hefl: endeavour to apprehend 
I 449 the malefaCtor, he (hall be fined and imprifoned. 

All which diifer<!nces appear by comparing the books of Stamf. 
P. C. cap. 3C) ~ 3 1. Coke p, C. cap. 7. p, 53 . 3 H.7, cap, l. and 
the bpoks there cited. 

0) for the viII i. not cl irchargtd t ill he the Iheriff, ~ftef wh i ~h the Ihe~iff will be 
be~clivercd into go.l, or to the cullody of charge.Lle. Siamf. P. C. (n/,' 31 . 

C HAP. XXXVI; 

Touclzittg murder, what it iSt and the kinds tlur(o/ 

M URDER and manflaughter differ not in the kind or . nature of 
'the offenfe, but only in the d\:gree, the former being the 

killing of a man of malfce prcpenfe, the latter upon a fudden proyo· 
cation and falling out. . 

And therefore it is, that upon an indiCtment of murder the party 
offending may be acquitted of murder, and yet found guilty of man • 

. -{laughter, as daily experience witndrt:th (a), and they may not filld, 
him generally not guilty, if guilty of manfiaughtcr. 

In an appeal of murder i~ is agreq i 011 all hands, that the jury may 
find him not guilty of the murder, and guilty of n:Janfl.a~ghter j this 
wa accordi'lgly ruled (hJ P. 34 Eliz.. B. ~. the cafe of If/roth and 
Wzggcs (c). P. 5 Jac. B. R., 11. 20. Pellet and /Ja/'mdon, P. 1 Joe. 
B. R. n. 11. ( d); but it hath been, held .. th~t alth.o upon an indiCt
ment of murder. if the party appea~ to be guilty of manUaughtex:. 
the jury ought. not to acquit lri,ll,l ~ene~lIy~ ~u~ fi;n~ ~lim ,ui;liy oi 

( ,,) te DaJi/on r 4. 
(b) Orrllhu taken for granted. 

i '() Cr,. Ell>:.. "76. Sec alfo Cr •• Er,II:: 

"96. r Sid. 32 S' 
(d) There twO cafes t do not find any' 

where amons the printed reports. ' 

~a_n_ , 
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manflaughter j et ill an appeal of murder, tho the jury may, jf th Y 
pleafe. find him guilty of manl1aughter, if the faa be fuch. yet th y 
may find generally, that he is 110t guilty, becaufe it is the [ ] 
fuit of the party, and h: fuould lay"his cafe accordillg fO 450 

'I 

the truth. 
'\'ith this agrees H. 38 Eli~. B. R. Pmryn and Corbel! ( e), H. 

38 Eliz. B . R. B. 183. ((), M. 22 Jac. B. R. L. 218. Bloum's 
cafe (g), but it was held P. 2 Crlr. L in BtYJage's cafe {It}, that 

. they may not in fuch a cafe fiud a general verdict of not guilty, but 

muft find him guilty of manfiaughter, becaufe included in murder, as 

well in cafe of an appeal, as in cafe of an indiCtment, and fo it feems 

the law is. 

The difference between the offenCes of murder and manfiaughter 

fc ems to ref!: in theCe particulars. 

1. In the degree and quality .of the offenCe, for murder, as hath 
been faid, is accompanied with malice forethought, either eXliref: 

or preCumed j but bare homicide is IIpon a fudden provocation or 
falling out. 

Z. And therefore in murder there may be accefi'ar'es before, as well 

as after, becanfe ordinarily it is all ;tet of deliberation, and not merely 
of fudden paffion j but in bare bomicide or manl1aughter there can be 
110 acceffaries before, tho there may be acceffaries after, and therefore, 

if an indiCtment be of murder againf!: A. and that B. and C. were 

counfelling and abetting as acceffarics before-only, (and not as prefent, 
aiding and abetting, for fuch are principals, as hath been faid) if A. 
be found guilty only of homicide, and acquit of. the llwrder, the DC

ceffarics before are hereby difcharged. 

3. The indiCtment of murder effentially requires thefe word, fl
IOllic/; ex malitia fun prlQcogitata inteifecit f.!f lIlurdravit, but the ill
clichnept of filllple homicide is only felonic? inteifecit. 

4. Altho a.t co~mon law, and by the fiatute of 25 E. 3. cap. 4~ 
~l6rg was promifcuoufiyallowed, l\S well in cafe of murper; as of 
homicide and manfiaugbter, yet by the fiatute of 23 H. 8. cap. J. 

25 H.8. cap. 3. 1 E. 6. cap. 12. 5 f.!f 6 E. 6. cap. 10. clergy is 
taken away from murder ex maliti& prl6cogitatll. 

Now having before, cap. 3~. declared thofe things~ that are [ J] 
comJu<;m , to the offeJlfes of murder and manfiaughter, it ~e- .. 5 

(g) ~ R.Il. Rep. 46q~ 
P) Z,"l,q u6. 
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mains, that I confider thofe things, th~ are fpecificial and peculiar to 
murder, which is what thall be faid a killing ex malitia precogitata, 
or what in law Is faid fuch a malice, as makes the offenfe of killing 

- a perron thereby to be murder. 
Such a inalice'therc.fore, that makes the killing of a man to be J 

murder, is of two kinds, 1. Malice in faCt, or Z. Malice in law, 

or ex preJumptione lrgis. 
Malice in faCt is a deliberate intentIOn of doing fome corporal harm 

to the perron of another. 
Malice in la'w, or plefumed malice, is of feveral kinds, viz. 1. In 

refpeCl: of the manner of the h()miride, when without provocation. 
2. In refpeCt of the perfon kild, viz. . a minifler of jufiice in execu
tion ?f his office. 3. In refpett of the perfon killlDg. 

Touching the firfi of thefe in this ·chapter, viz.. malice in faCt. 
Malice in faCt is a deliberate intention of doing ROy bodily harm to • 

another, wheleunto by law he is not authorized. 
. The evidences of fuch a malice mufi arife -from external circum
fiances difcovering that inward intention, as lying in wait, menacings 
anlecedCllt, form r grudges, deliberate compaffings, and the like, 
which are variou according to variety of circumftances. 

It muil be a compaffing or defigning to do fame bodily harm. 
If there have been a long fuit in law between A. and B. either 

ouching interefi or wrong done, as if A. fues B. or threaten to fue 
him, this alone is not :l fufficient evidence of malice prepenfe, tho 
poffibly they meet and fall out, and fight, and one kills the other, if 
it happeu upon [udden provocation; but this may by circumflances 
be heighlened into a malice prcI>enfe, as if A. without any new pro· 
vocation {hike B. upon the account of that difference in law, where
of B. dies, or ~ commio, or if he lie ill wait to kill him, or comes 
with a refolution to flrike or kill him, for in fuch a cafe the difference 
jn the law-fuit, (which -alone makes not malice) is coupled and joined 

1 with circumfllnces, that prove the purpofe of the party was 
r45.t more, than the law allows in a legal vindication of wrong 

~one.. . 

If there be an old quarrel betwixt.l1. and B. and they are reconciled 
~D, and then upon a new and fudden falling out A. kills B. this is 
nOl m ·d r , but il upon circum fiances it appears, that the reconcilia .. 
tioD ",as hut . retended or counterfeit, and that the hurt dODe was 
llpon the {core of the old malice, then it is murder. 

If 
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If there be malice by A. a~ainfi B. and by B. againfi A. and .they 

meet, and upon the accOlmt of that malice A. fhikes B. and B. thae

upon kills A. (otherwife than in his own neceIfary defenfe) it is mUT

cler in B. but if they meet accidently, and A. a{fault~ B. fir11, anI! 
• B. merely in his own defenfe, witt}Out any other malicious defign 

ki\1s A. this is not murder in B. for it was not upon the account of 

the former malice, but upon a new and [udden emergency for the fafe

guard of his life; hut if A. anel B. h:td m '~ t deliberately to fig-ht, and 

. A. {trikes B. and purfues B. fo c1ofely, that B. in fafeguard of his 

own life kills A. this is murder in B. bcraufe their meeting was a 

compaer, and an aCt of del ibera tion, and therefore all, that follows 

thereupon, is prefumed to be done in purfuance thereof, and 'thus is 
Mr. Dalton, cap, 93. p. 21-1. (iJ to be underfiood. 

But yet qlltere, whether if B. had really ariel truly declined the fighty 
• ran away .IS far as he could, (fl,.,pofe it half a 'mile,) ofFerd to yi~ld. 

and yet A. refuftng to decline it had attempted his death, and B. after 

all this kills A. in his own defenfe, whether it excufeth him frollt 

murder; but if the running away were only a pretenfe to [ave his 

own life, but was really defigned to draw ou[ .II. to kill him, it were 

murder. 

A. commands B. to kills C. <lnd before the aCt done repents, ana 
countrnnands ~. and charges him nor to do it, yet B. duth it, A. is 
not guilty. Coke P. C. p. 51. 

A. challenges C. to meet in the field to fight, C. d~c1ines it as much 
as he can, but is threatened by A. to be pofied for a coward, & r:. if 
be meet not, and thereupon A. and B. his feeond, and C. [ ] 
and D. his ferond, meet and fight, and C. kills A. this is 453 
murda in C. and D. his fecond, and fo ruled in P. 14 Joe. in Ta_ 
verner's cafe (k), tho C. unwillingly accepted the challenge. 

But if-it feems not to be murder in B. becaufe tho he had malico . 

againfi C. and D, his opponents, yet he hac! none againfi A. rhQ 

fome have thought it to be murder alfo in B. becaufe done by com~ 

paa and agreement. 22 Eliz. 3. 262. fld qutere de hoc. 
If A. ch~llenge B. to fi~ht, B. declines the challenge, but lets A~ 

know, that he will not be beaten, but will defend himfelf; if B. go. 

jng abou his occaGons wears his fV'{ord, is affaulted by A. and kilt/, 

tWa is murder in A. but if B. had kild A. upon that a{fawt, it bad 

(i) N,..II E/it. tal· 145' p. 471. (t) 1 Ran. Rtf. 3(io. 1 Bill. '71. 

I 
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beenfl difendmdo, if he could not otherwife efcape, or bare homicide, 

if he could efcape, and did not. 

But if B. had only made this as a difguife to fecure himfelf from 

the danger of the law, and purpofely went to the place, where pro
bably he might meet d. and there they fight, and he kills./1. then it 
had been murder in B. but herein circwnfbl)ces of the fat\; l11ull guide 

the jury. 
If .A. and B. fall fuddenly out, and they prcfently agree to fight in 

the field, and run and felch their weapons, and go into the fi eld . 

and fight, and A. kills B. this is not murder but homi,ide, for it is 
but a continuance of the fudden falling out, and the blood was never 

c:;ooled; but if thel e wen: deliberation, as that they meet the next dar. 

nay, tho it were the fame day, if there were fuch a competent difiance 

of time, that in common prefumption they had time of deliberation , 

then it is murder. Co. P . C. p. 5 \, Joe. B. R. Ferrer's cafe, M 
6 Jae. B. R. Morgan's cafe. 

A. the fon of B. and C. the fon of D. fall out in the field and fight, 

A. is beaten, and runs home to his father all bloody, B. prefently 

takes a. naff, runs into the field, being three quarters of a mile dif
tant, and firikes C. that he dies, this is not murcler in B. bccaufe done 

in {udden heat and paffion. T. 9 Joe. B. R. 12 Co. R l'p. p. 1)1. (/). 

A boy came into Ojicrly park to fieal wood, and feeing 
[454] the woodward climbs up a tree to hide himfelf, the wood

ward bids him come down, he comes down, and the woodward 

Chuck bim twicc, and then boulld him to hi~ horfe-tail, and QrC\ggcd 

him till his fuoulder was broke, whereof he died; it was rubl mur
der, becaufe, 1. The correCl:ion was exccffive, and 2. It was an a(;l: 

of deliberate cruelty. M. 4- Car. B. R. Holloway's ~fe. (111). 

If the maner ddigneth moderate corn:8ion to his fen'ant, and ac

cordingly uC! th it, and the fervant by fome misfortune 4ieth. thereof, 

this is not murder, hut per i1ifortullium. Crompt. 136. b. J)nl,. cap 9fi. 

p. 245, (II), becaufc the l!\w alloweth him to ufe 14lOdenue corre -

lion, and therefore the deliberate purBPfe tn reof is not e:~ malili~ 

prtecogitata. . 
But if the maner defigncth an immoderate or unreafonable correc

tion, eith,~r in refpett of the mcafure, or manner, or illfrrumellt there;-

of, and the fervant die thereof, I fI e not how this can be e~cufed froUl 
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murder, if done with deliberation and defign, nor from manflaughtcr, if 
done hafiily, paffionately, and without deliberation ; and herein eona 
Jid, ration mu!1 be bad of the maimer of the provocation, the danger 
of the infirument, which the mafier ufeth, al~d the agt VI condition 
of the ftlrvant that i ~ fuicken, and the like of a fchool-mafier towards 
his fcholar. (0). 

The lheriff hath a warrant to hangj! man for felony, and he be
ll cads him, this is held murder, for it is an aa of deliberation. Co. 

,.P. C. p. 52. 

A man hath the liberJ y of llifangthicfc (p), the fieward of tbe 
court gi"es judgment of death againfl a prifol1er againfilaw, this 
was a caufe of feizurc of the liberty , but was not murder in the j\ldge, 
'juia f aflumjudicialjter, lieet ignoralltC1-. 2 R. 3. 10. a. the cafe of the 

fiewanl of the liberty of the abbot of Crowhlfld. I' • 

• 1I1ackf. Com. lib. iv. cap. q. p. 194. Jee Foller, DiC". II. ch. 8. per tot. J Hawk. 
1'. C. ch. 31. I 

( " Sec X<lyng 64, 6 S • 

C HAP. XXXVII. 

COllcert/illg murder hy malice implied prrfumptivc, or malice in law. 

I HAVE before difringui!hed malice implied into thefe kinds: ]" 
Wheq. the homicide is voluunrily committed without provocation. 

2. When done upon an officer or minifier of juflicc. 3. When dODe 
by a perCon, that intends a theft or burglary, &e, 

1. Therefore touching the former of thefe. 
When onc voluntarily kills another without any provocatioa, it is 

murder, for the law prefumes it to be malicious, and that he is hljiis • 

h'umani gentris; it remains therefore 16 be inquired, what is fuch a 
provocation, as will take off' ~e prefl:l~ftion of malice 1n him, that 
¥ilIs another~ . 

He that wilfully gives poifon to anQther, that hath provoh:l him 
or not, is guilty of wilful murdeI, the re.afQn is, be~~ufe it is an act 
of deliberation odious in law, and prefumcs malice. 

If A. comes to B. and demands a debt of hiru, or comes to ferve 
~im with a Subprzna'ad reJPoJ1dendum or ad tejiificandum, .and B. ·~herc. 
\If 00 ki;lls 4. ~~ ii. Ul\1rder, b ca~.it is no provo<:atioo. 
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lf7alts came along by the fhop of Brains, and diClorted his mouth, 

and finjled at him, Brains kills him, it is murder, for it was no fuch 

provocation, . as would abate the prefumptioll of malice in the party 

killing. M. 42 is 43 jl./iz . B . R. Brain's cafe. ( a) 
If .d. be pafIing the fireet, and B. meeting him, there being con. 

venient difianr.e between A. and the wall,) take's the wall of 4. and 

ereupon A. kills him, th is is munler; bllt if n. had j uflled A. this 

[ 6J jufiling had been a.provocati0!J, ~ncl w~~ld have made it man· 
45 flaughter, and fo It would be, If A. ndlng en the road, B, 

hau whipt the hnrfe of A. out of the track, and then A. had alighted, 

and killed B. it had been manflaughter. 17 Car. 1. Lanure's cafe. 

In the cafe f)f the lord Modey, J 8 Car. 2. (0) all the judges met, 

d it was agreed by all judges except one, that if A. gives flighting 

words to B, and thereupCln E immediately kills him, this is murder 

in B. and that fueh WOlUS ale not ¥1law fuch a provocation, as will 

extenuate the offenfe into manHaughtcr, and the natute of 1 Jae. 
(Op. 8. of fiabbing in fuch a cafe was but provifion31, beGau[e the 

juries were apt upon any verbal provocation to find the fael: to be 

manflaughter; bot yet it was there held, that words of menace of 
bodily harm would come within the reafon of fuch a provocation, as 

ould ,make the offenfe to be but m?nfiaughtcr. 

And many, who were of opinion, that bare words of flighting, dif

aain, or contumely, would not of them[elves make fueh a provocatioll, 

as to le!fen the crime ~nto manflaughterl yet were of this opinion, 

that if .If. gives indecent language to B. and B. thereupon ilrikes A. 
bur not mortal\y, and thes .A. firikes B. again, and then B. kills A. 
that this i, hut m~aughter, for the fecont! firoke made a new pro-

acation, and fo it W:lS but a fudden falling out, and tho B. gave the 

firfl: {hoke, and after a blow received from A. B. gives him a mortal 

ftroke, this is but manfiaughter according to the proverb the ficond 
bt(J'W tlUl7w the affray. and this 'was the opinion of myfelf and forne 

others. 
There 'WaS a fpecial verdiel: fOllild at Newgau, viz . .tf. fltting drink"\ 

ing In'an alehoufe, B. a woman called him aftn if a whore, .A. takei 

up a broomfiaff and at a difiance throws it at p er, which hitting her 

upon the head kild her, whether this was murder or manflaughter 

wa the quefiion . n P. 26 Car. 2. it was propounded to all tbe judges 

jlt Serjeants-Inn, two quefl:ions were named, 1. Whether bare words, 

(p) Cro.!!:n •. "S. K,t.I]I, (6) 1Uljlll 55. 
or 
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or words of this nature, would amount to fu h a provocation; as 
would eKtenuate the faa into manflaughtcr? ( c)· 

2. )\dmitting it would not in cafe there had been a fhiking 
with fuch an infirument, as necdfarily would have caufed [457] 

• dea th. as nabbing with a (word, or piftollir.g, yet whether this 
ilri kiug. tbat was fo improbable to caufe death, will not alter the 
eile; the juclges were not unanimous in it; and in r fpcCt, that the 
confcquellce of a refolution on either fi de was great, it was advifed 
:11e ki ng lhould he moved to pardon him; which wa accordingly 

done. 
A. and B. are at fomf! difference, A. bids B. take a pin out of the 

fl ecve of .A. intending thereby to take an occaGon to firikc or wound 
B. which B. doth acc:ordingly, and then .A. firikes B. whereof he 

<.lied; this was ruled murder. 1. 13ecaufe it was no provocation, 
• when he di ll it by the can lent of .,1. 2 . Becaufe it appeared to be ~ 
malicious and deliberate artifice thereby to take accauon to kill B. 

If there be chiding between hufhand and wife, and the hufuand 
flrikes his wife thereupon with a pefile, that lhe dies pre{ently, it is 
murder, and the chiding will not be a provocation to extenuate it t9 

m:mflaughter. 4 3 E!i'Z Crompt. [ ot. 1 ~0. Q. ( d) 
II. The fecond kind of malic& implied is, when a minif1:er of juf

tice, as a bailiff, confiable, or watchman, &c. is killed ill the exe

cution of his office, in fuch a cafe it is murder. 
If the fheriff's bJ.iliff comes to execute a pr. (.'Cfs, but hath not a 

Ia~",ful warrant, as if the name of the bailiff, plaintiff, or defendant· 

he interlined or inferted after the fealing thereof by the bailiff himfelf, 
or any other, if fuch bailifF be killed, it is but manfiaughter, and no~ 

murder. 
But if a prooefs i{fuing out of a court of record to a ferjeant at mace, 

lheriff, or other minif1:er, be erroneous, as if a Capias i{fuei when a 
DiJlringas {bould i{fue, yet the killing of {uch a minif1:er in the exe

- eution of that procefs is murda, altho he executes the. procefs in th~ 
night (t.h or upon a Sunday ([). MacJ.:a/Iy's cafe, 9 Co. Rep. 68. 0;. 

(c) See ICel. ' 31. 
(d) See al[o Ket. 64-
(t) 9 c •. 66. II. 
(f) 9 c.. 66. •• for mioift.erlal aEb 

might lawfully be executed upoo a .sUMy. 
but !ioee our autllor wroll:. the Law is al
tered ih thi. reipeaj for by ~9 Cllr ••• rllp. 

7. al\ proce[s, w.rraoil, (!It: (crvcd or 
executed on a SudllY are void. except In 
caf .. of lrca foo, fdooy. ur btcach of the peace. fo that DOW, an offi~er arrcfting a 
man upoo a wamnt on a $,,,,dll.l i,. as if he 
had him anclted with ut any wa{T1llt at all. 

But 
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But if tbe proc~fs be etecuted out of the jurifdietion of the court, 

the killing of the mininer is only manflaughter, and fo it is, if the 
iifuing of tbe pr'bcefs were void, and coram non judiu. 

A bailiff or officer jurus [5 conus may arrd!: a man without {hewing 
his warrant (g), and a private bailiff need not {how his warrant upon I 

'the arrefi, till the party arre(l:ed demand it, and therefore, if the party 
arrefied kills a bailiff upon the arrcfi without fuch a warrant {hewn, 
it is murder, and fo it is, if a ferjeant at mace makes thc arrefi with~ 
(lut {hewing his mace, ibidem Markally's care. (h) 

A bailiffjurus f!f COIIUS had a warrant to arrefi Pew upon a CnpiaJ, 
~d came to arrefi him, not uung any words of arrefi, PrJ) faid, 

s~alld off, 1 know you well cnollgll, come at your peril, the bailitf takes 
p. Id of him, P ew thrufis him through ; it was ruled murder, tho he 
u ~d no words of arrefi, nor !hcwed his warrant, for poffibly he had 
not time. P. 6 Car. 1. B. R . (i) ,. 

A bailiff having a warrant to arrel1: Cook upon a C(lpial ad.ratisfa~ 

t iendflm came to Cook's houfe, and gave him notice, Cook menaceth 
to !hoQt him if he depart not, yet the bailiff departs not, lrut hreaks 
open the window to make the arre(l:, Cook {hoots him. and kills him I 

it was Tuled, 1. That it is not murder, becaufe he cannot break the 
houfe (k), otherwife it had bcen, <if it had been upon an Habere 
fa cias pojJdJionem (I). 2. But il was manfiaughter, bccaufe he 
knew him to be a bailiff. But 3. Had he not known him to be a 
bailiff, or one that carne uprm that bufinefs, it had been no felon y, 
becaufe done in defenfe of his houfe. P. 15. Car. B. R. (m ) 

But if a fberiff cnter the houfe by the outward door open, he or hi3 
bailiff may break opcn the inward doors, tho the procefs be 

[459] without a NO'1 omittas, nne! therefurc the killi ng of him ill 

fuch cafe is murder. M 17 Jae. B. R . "!'hiu and lVjitJhir~. (11) 

If the theriff or bailiff bale once laid bands upon the pri(oner, and 
fo began his execution, he may break open the outward doors to take 
him, Sir l!flJl/jam Fijlu's cafe (0), and if the warrant be direCted t~ 

(r) Tho th~ party do demand it; this is 
intended of the warrlUlt eonliltuti ng him 
b.iliu; bllt as tn Ihc writ or proc~fs againn 
&be parly, there is IlO d ifference between a 
"lAbile Ilr a pri\'ate cailift', for in either cafe, 
.f Ute party (ubm;t to the ar~n. and do 
demand it, be is bouad to !hew at whofe 
'\lit, for what aufe, out of what court the 
troecf$ il'IIC11 and when and where reNT •• 

aLle. S C •. 54. II . 9 Co 69, <3) 
(h) gCo. 69 Q. 

(i) e,o. C"r~ ,83' 
(.) S c •. 9'" b. S,maynr', cafe. 
\11 S C •. 9" b. 

[

"') Cr •• C"r. 537. W. 10r,<J 41g. 
II) P"/",,, 51. 
i) Citeci in H'1Iit(, Cl~ f'rJ: ~ S34 ' 

five 
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five bailiffi, two or three may make execution; refolved in I?hitr'. 
cafe, ubi r~ra. 

Upon a warrant againlt a felon, or on<: that hath dangeroufly 
wounded another, or for furety of the peace, or good bdjavi()ur, the 
confl:able may break open the door where the offender is, Dalt. cap. 
'i8. (p j, and'Jo may the fheriff or his bailiff upon a Capias zltlegatllm, 
Ctlpiffs prD fine, or other procefs for the king, if not opened upon 
demand. 

The confl:able of the vill of A. comes into the vill of B. to fupprefs 
["me (lifOHler, and in the tumult the conllable is kild ill the viII of B. 
this is only manfhughtcr, becaufe he had no authority ill B. as 
cont1aLle. 

But it fccms, that if the conllable of the viI! of A. had a particular 
precept from a. jufl:ice of peace directed to him by name, or by the 
name of the confbblc of A to fu~pref~ a riot in the vill of B. or (0 

apprehend a perfon in the viII of B. for fome mifdemeanor, and \ ith. 
in the jurifJiClion and conufancc of the jullice of peace, and in pUJ·· 
fuan~e of that warrant he go to arrcll the party in B. and in execu· 
tion of his warrant is killed in B. Ib is i ~ munler; fur tho, ill fuch c'lre. 
it fccms the cont1ablc was not bound to execute the warrant ou't of his 
jurifdiClion, neicher could he (~it flngly virtute ojficii, as confiable 
of A. yet he may do it as bJiliff or minifler by virtue of the warrant, 
Cind the killing of him is murder, :IS well as if he had been confiabl.e 
of the hundred wherein A. and B. lie, or {hetiff of the county; for a 
jufl:ice of peace may for a matter within his jurifdi8ion i£rue his war .. 

" rant [0 a private perfon, as fervam; but then fuch perfoll mufi !hew 
his wa rrant, or lignify tht: contents of it. 14 H. 8. 16. a. 

And altho the warrant of the jufl:ice be not in firictnefs [ 6 ] 
lawful, as if it exprefs not [he cnufe particularly enough, yet 4- 0 

if the matter be within Ius jurifdiction as jut1ice of peace, the kllHng 
of fuch officer in execution of his warrant is murder; for in fuch cafe 

- the officer cannot difpute the validity of the warrant, if it be under 
feal of [he jufiice. 14 H. S. 16. 

If A. and B. arc confl:ables of the viI! of C. and there happens a 
riot or quarrel between feveral perf OilS, A. j oins with one p:my, aRd 
commanlis the adverfe party to keep the peace, B. joins with the 
other party, and in like 'manner l:ommands the adverfe party to keep 
the peace, and the affifiants and party of A. in the 'tumult kill B. it 

feems 



HtsTORIA PLACITOR UM CORONlE. 

feems th a.t this is Qut , m~nflaugbter, and not murder, in a8 mucha$ 
the officers and their alIifrants were one engaged, again fl: the other, 
and each had as mueh authority as the ocher'. 

But if the lheriff having a writ of Habere facias pojJejJioncm againfC 
the boufe and lands of A. and .1. pretending it to be a riot Ilpon !Jim" 
gain the conllablc of the viI! to alfill him, and to fupprefs the {heri ff 
.()r his bailiffs, and in the conflict the conflable is kill ed, this is 1"]ot fo 
much as manflaughter; but if any of the fheriff' s officers wne killed, 
it is munIer, becaufe the confl:able had no authority to encounter the. 
1heriff's proceed:ng or aeting by virtue of the king's writ. 

If a. confi:able, or tith ing-man, or watchman he in execution of his 
office. and be killed, ir is mUl der; and in all cafes of implied malice, 
or malice in law, the indietment need not be fpecial ; but general c)( 

malitia J:I& pr~cogitatu intcrfc;:it & lIIul'dravit , and lhe malice in law 
m:1jntain~ the indICtrr:ent. 9 Co. Rep. GS. M acl:ally's. cafe: 

But now touching toe point of notice. 
1. It is nor necdfary to make it murder, that the party killing 

know rhe perfon of the bailiff, confi:able, or watchman. 
lZ. If he be a bailifFjurli & (onrlS, it feems there is no neceffity for 

him to notify himfdf to be fuch by exprefs words, but it lhall be pre
fumed that the offc..nder knew him, as it feems by the book 9 Co. Rep. 
69. b. Mackally's cafe; qU4're. 

[ 
6] g. But if it be a private bailiff, eitherthe party mull know 

4- I that he is fo, a in P ew's cafe before, or there mull be fome 
fuch notification thereof, whereby the party may know it, as by fay
ing. I arrefl you, which is of itfdf fufficient notice, anti it is at the 
peril of the paJ;ly:, 'if he l11ls him after thefe words, or words to that 
dE a pronollllced, ~ r it is murder, if de Jaflo it falls out, that he 
were a bailiff', and had a warrant. 9 Co. Rrp. ubi JlIpra. 

4. A co Ilable coming to appcafe a fudden affray in the day time 
in the , illage, whereof he is confi:able, it feems every man e;.' ~fficio 

is bound to take notice that he is the conitable, becaufe he is to be • 
chofeo and fworn in the leer, wbere all refiancs are to attend, 4 Co. 

~. 40. b. :Young's cafe (q); but it is not fo in the night-time, unlefs 
there be fome notification, that he is the confi:able. 

5. But wheth .r it be in the day or night, it is fufficient notice, if 
be declares himfe f to be the corut.able, or c~mmands the peace in the 

(,) 'I'be reafon here given by our author fallicic.at notification, altho the party do -
i. not mentioned in this cafe, but it i. there _ not otherwirc know him to be fo. 
1Icl4, thu I petrOn" run, u c;oDllablc in 

king's 
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king's name, and the like for any that come in his affi!1:ance, or fJr a. 
watchman, & c. and therefore, if any of rh e:n arc killed after fueh a. 
notification, it is murder in them that kill him. !J Ce. Rep. . . b. 

Afilc!.:al1v's cafe. 

And thefe differences may be colleeted out of the books, 4 Co. R ep '; 

40. Young's cafe. "Et en ceft cafe fuit tenus PCI' totam (1/1 iam, que 

" ii fur affray fait Ie cClnrlable & autres en fon alIiflance veignoI1t a. 
" fuppre !fer Ie affray & a prcferver Ie peace, & en fefant lour office 

." 1(' con rtahle au a[clln de fes affifbnts foi t tuc, ceo ert murd..:r en Jey, 

,. cnment que Ie murderer nc fCdv oi t Ie party, que fu it lU C, & coment 

"que Ie atfray fuit ~ dein, pur ceo que Ie cOlltbble & fes alIiltants 

" vcigne per authoritic tid lev pur Ie garcler del peace & a pre\'en ter 

" It' danger, que poit cnfller per Ie infrc'indcr de ceo, & pur ceo Ie Icy 

. c adjudgera ceo murder, & que Ie munJcrer avoit malice prepenfe, 

. '. pur ceo, que il oppofe luy mefr.e enconter Ie jufiice del realme, & 
" i£Iint de Ie vifcont, ou fon bailiff: Oll watchman en fefant [ 6 ] 
" fon office." And 9 Co. Rep. 6 . Afadallis cafe, where 4 2 

it was objeCted, that the ferjeant at n'ace did not {hew his mace, 

whereby the offender might know him to be an officer; yet it was 

ruled, that the killing of him was murJer, L Becaufe it was found, 

that he wasj;"'vicns ad clavam, jlll'alus f§ (ogllitus, and a bailiffjllntJ' 

& (o nus need not {hew his warrant, tho demamJed, nor another bailiff 

without demand; and when the hooks fpeak of a bailiff jurus & conus, 

it is not nece!fary that he be known to the-'party arreHed, but it is 

f ufficient if he be commonl y known. 2." Si notice fuit requiGte iJ 
.. done fuffici( nt notice, quam il ditjco / Q] al'Yll in It noJme Ie I'oy, &c. 
" Er Ie party a fon peri l clair Juy obeyer, & fij narl4fyall g llrranc, i1 
" poit aver fon ao.'b on de faux imprifonment, iffint qu~ in cell cafe 

,. fa:l s qudlion Ie.: f<:ljam ne befoigne a monfhe fon mace, car fils 

" fel ra hafe a monfhe lour macc, ceo [<:rra warning al party defir~ 

" anell a fuer. 

- H. ~ .~ f§ ~5 Cm".? A great number of perfons afi"embled in a 
houfe <- alletl Si/fng/zurJl in Kent, i!fued our and committed a great 

Tlot and batlt'ry upon the pouc!fors of a wood adjacent. One of their 

names, viz. A. was known, the refl: were not known; a warrant 

was obtain'd from a juftice of peace to apprehend the raid A. and 

di\ ers other perfons unknown, which were all together in SiJlinghlllfl
lioule. The confl:able, with about fixteen or twenty called to his 
affifiance. came with the warrant to the houfe, and demanded en.. 

VOL.I , Dd tralCC, 
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trance, and acquainted fome of the perfons within, that he 'wa$ the 

confb.blc, and came with the juftice's wa'rrant. and demanded A. 
with the refl of the offenders, that were then in the haufe:, and one of 

the pcrfons \1\ ithit) came and read the warrant, but denied admiffion 

~o the conflable, or 10 delivrr A. or any of th e malefatl:ors, but going 

in commanded the reft of the comp:lIly to ftand to their fbws : the 

c onllable anel his alTifhnts [car ing mifchicf wenl away, ano beill!; 

about five rod from the eloor, B. C. D. E. F. &c , about futlrtcen ill 

number, i{fued Ollt and pUl fued the confhble and his a fTdla;ltS; the 

cCfnl'l:able commanded the peacC', yet they fell on and killt:d one 0f the' 

[ 
6 ] affiftants of the r:onllablc , and wounded others, and then re. 

4 3 tired into the houfe to the refl of their com pany, whi ch 

were in the haufe, whereof the faid .A. and ant: G. that read the war~ 

rant, were two, for which the [aid A. B. C. D. E. F. G. and divers 

others were indiCted of murder, al,d tried at the king's bench bar, 

V:her jlJ lhde points were IInanilll odly agreed. 

1. That altho the indiCtment \\ cr,' , Ihilt B. gave the (hoke, and 

the refl: were prefe nt, aiding, and afTtfling, tho in truth C. gave the 

fhoke, or that it did not appear upon the cvidellce, which of them 

gave the fhoke, hut onl y th at it was gi ven by onc of the rioters, yet 

that evidence WJS fuflicilnt to ll1 a int~in the mdicbnent, for in law it 

was the fhoke of all that part y, acr:ording to the refolu tion in 

, lkfacl:ally's c:Ifc, 9 Co. R tp. 67 h. 

2. That in this caf<: ,.!I, rh:lr were prefl'I1t ancl a{flftin; to the riot· 

ers, were guilry of the death of the party ilain, tho they did not all 

aCtually Jlrike him, or :lny r,f the conftable's company . 

. ~. That thofe within the houfe, ii they abetted or (,otmfelled this 

riot, were in l~ prefent, aiding, and affifiing, and princip:tls as 

well as thofe that i{fued out and actually ccm mitted the a{fau lr, for it 

was but withi11 five rod of the houfe, and in view thereof, and all 

dune as it were in the fame inllant; vide lord Dacre's cafe bc:fore. 

4. That here was fuffiri£nt notice, that it was the confl:able before 

the man was killed, 1'. Becaufe he was conftable of the fame vill. 

2. Becaufe he notified his bufincfs at the door before the aITault, viz.. 
that he caine with the jufiice's warrant. 3. Becaufe after his retreat, 

and before the man {lain, the confl:able commanded the peace, and 

notwithfianding it, the rioters fell on, and killed the party. 

s. It was reColverl, that the killing of the affil1ant of the confiablc 

w::!s murder, as well as the killing of the conflable himfelf. · 

6. That 
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6. That th ofe, that fame in the atlifiance of th e confiable, tho not 

/ fpt:cially called thereunto, are under the fame proteCtion as they that 

\ :1ft' called to hi s afiill:ancr.: by Il ame. 

7. T hat altho the confiable retired with hi s company upon the not 

ck li\'ering up of I/o yet the k illing of rhe afiil'i-d m of rhe COI1- [ 6 ] 
" {bblc in that retrt;at w as murder. 1. Becaufe it was one 4 4 

COlltinue.1 JCt in the purfuance of his office, his retiring was as necef

f-lIY, \\' 11 n he could not atta in the effeCt of his warrant, and was in 

dfca a cOJ)[ nuation of the execu ti on of his offi ce, and under the 

l:lme proteCtion of the bw, as his coming was. 2. Princ ipally, 

becaufe the confiable in thc bc!;inning of the a!1au1t, and blfure the 

man was firicken, commandeJ the peac,~ , and is all aile w ith ¥ ollge's 
c.:fe. 

8 . I t [eems, that tho the confiab1e had not commanded the peace, 

yet when he and Lis company c:lme about what the law aHow'd them, 

. and, when they co ulJ not etfeCt tt fairly, ,,n re going their way, tha t 

the rioters purfu ing them, and killillg one, was murder in them all, 

becaufl: it was Jone wi tho ut provoca tio n, for th ey wele pe lceably rc

t iring; hut this poi nt was not fiooJ upon, bccaufe thert: was ellougl'1 

upon the formcr point to conviCt the otlenJers, ami in the concluGan 

the jUi y fo und ninc of th t m gud!y, :lnd acquirteJ tho'c withi n, not 

becaufe they were ahfcm, but becau[e there was no c1e~ r evidence, 

th:lt they confenu.:d to th e affa ult, as th e jury thou ght, and thereupon 

judgment was given agJ infl: the nine to be hal ?,ed : ani note, that the 

award W :lS for the marihal to do executi on, becallfe they were re

manded to the cufiody of the mar£h al, and he is the immediate officer 

of the coun, and precedents in cafes of judgment given in the king's 

bench have commonly run, Et dillulIl rjl marcjcaflo, &c. quod faciat 
execlliiont'ln periculo inCUlIlbcllle. (r) 

At Newgate in Lent vacation, 26 Car. Z. the cafe was thus: five 
perf OilS committed a robbery abom H ounJlow-heath in Middlefi3l, 'Oi&. 

-JackJo11 and four others, the party robbed raifed hue and cry, the 
country purfued them, and at Hampjltad Jl1ckfon one of the five 

(r) And thu, it was in the cafe of the 
Altbot:, 7'. 9. Geo. 1. B. R. who we .. con
"iaed of. harbarous murder in P ,mbroke
fb ir •• at Htriford affi~ei, ~ing the uext 
ElIgliJh county ; the iudifimcDt was re
moved hy Ctrtiorari IOtO the k,n!t's bench, 
in order 10 argue fome exceptions , whleh 
were oV<r-ruled; and after fome qurft,o ll 
Jllide, WhcthCl they ou&bt DOt to be {~It 

b ack to ll,rrfordfhire to receive rentence 
t here. the court waa of opinion, th.t they • 
had the fame ju"rdifiion over l'atll com
m itted In Waf" , as if committed in the 
next adjacent c"unty in Engf~1fd, and C" 
t hey were fentenced at tlte king', bench, 
and were executed by rbe morlhal It K en-
1.;/I8"lOn &alluWI neu S/Nlrbw"rA. . 

D d 2 turned 
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turned upon his purfuers, the Tefl being in the fame field, and having 

often refifl:ed the purfuers, and rcfufing hI yield, kill ed one of 

the punuers, by five judges then prefent it was ruled. 1. That 
this was murdl!T, becaufe the country , upon hue and cry levied, 

arc authorized by law to pUI fue and apprehend the malefJCl:or~ ; 
and in this cafe here was J. fll ony done, and II felony done by thofc 
perfol1ti, that ,\ erc thus purfucd. 2. That "ltho there was no war
rant of a juflice of peace to rai1e hue and cry, and thn there wa s no 

conflable in the purfuit. yl'l the hil l' and oy was a good \\illrant ill 

law for them to apprehend the OfTLl1dcr~, and the killing of any of the 

purfuants by ]ock(PI w ac; 1TI\1rc1,-r. :". In as 111I1l h as all of lhe rob
bers were of a company, and 1ll,llle a n ,mm ()n rditbnce, anJ fo one 

animated the other, all thofe oj the ( Pllip.I Il Y or lite rnbbel s that ""ere 
in the fame field, the ut J diflancf" fl Oill J{(ck/~II , 'were all principab, 

vi')!;. prcfcnt, aiding, alld abettin~ . ;k That when one of the lTIalc
faetoh was ;tpprcllcl1(lcll a litlle be(ure the party ,~as hurt, that per

fun being in cuflody "hen tlie fllOke \\ as gi\ en wa s no t guilty, unlef~ 
it could he prO\'eo, that after he was apprehended he had animated 
Jadforl to kill the porty: tIll y ha,] all judgment of death for the rob

bery, an,l fOllr of them fo r the munlcr. 
A prefs-manu feir rl H. for a fuldier, and with the affit1:ancc of C· 

laid hold on him. D. filldi ng fUlIlt wi th the rUlLm fs of C. tht:re 
gre"v a Cju:trrd bt't\\iCCn th t:lll, and ]). ki ll ed C. By the adriee of 

all the judge~ , ~xcrpt \'el"! few, it was rulc:d, tha{ this \\ r.s but 1113.11-

fiaughter, I, C(//,~ . (/) 

Ill. The third kind of mafirr impiiui is in rdation to the per(on 

lilling. 
If A. com s to n.lb B. in his houfe, or lIpon the highway, or 

. otherwife, without ~l1y p1'C rc ll(,llt illtllHiul1 (If killing him, ) ('t if 111 

the attempt , ither \\ ilhuut or upon the I efifl'lI1~e of B. A. kill s 8 . 

\hi! is mllnler. Co. P. C. p. !i2. 

<;0 if men come to !teal deer in a park or furdl. or to rob a. warren ... 
of 01 i s, and the park.-r, furefier, or wnrrencr rdlfl, alld is kille,l, 

thi~ is murder; the lord Dacre's c;afe . 

. ' [ 66] ' If n priCon.:!' dies hy rea (0 11 of c1urefs and h;lI'I.l ufage by 
4 the gonicI', it is murder in the gauler. Ca. P . C. p. 52. 

So if a Ihcriff ha.ve! a precept to hang a lrtao for felony, and be 
'beheads him, it is murder. Co. P. C. 16id m. 

(f) HUII'I'$ cafe, :s April 1666. ilt N"ugm, Kd. ~ 9 , 137· 
To 

, 
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To tII e may be added the Lafes ahovementioned, viz. ,if A. by 
make forerhought ftrikes :It B, and miffing him fhikc's C. whereof 
he dies, tho he never hore any malice to C, yet it is murder, and tbe 

1<1w transfers the malice to the p:lrty flain; the like of poifoning, fed 
& his /"1' a cnp, 

SC.T Forlc r. IjS, 29' , :!-92 , 256, 25 71 261, 262, 297, 2~S, 299, 300, 309, :31 °, 3 ' 1, 
3 '4, 3 F. 3 i ,. Sec I"d, x to , Haw k. P. C. TIt. Ma lice ,lIld :'I1urdcr. lllackf. Coni. 
l Ib . II . c!Jap. ).!. p, ' 9S , ' 99 . 2 ;J~, 2e6. 

C HAP. XXXVIII. 

Of mUl li1a ugh te: !, alld parti, ularly of manflaugbter exempt !i'OID 

clergy, by I IIIjlaINtt" af 1 Jac. o. 

1\ 'f A?\, LA,L'GTlTEI~, or f' lllrlc homicide, is the voluntary ki ll-
1 V. ing of another with out 1l1ali l.t' <.:xprcrs or implied, amI differs 
nor ill fubfbn ce of th<.: fa et frolll murder, out only diH"l:rs in thefe en
fuin; ci! cllmfLlnccs. 

]. In the degree of the offenfe, murder being aggravated with 
rn .dice pI efumed or impl ied, but mani1aughter not, and therefore in 
mJnfl.lughter there G m he no acceffaric, before. 2. In the form qf 
the illdichnelH, the fonner hei ng :.11\\":lys (d~n!cc c:r malilili pra'cogilat{l 

inlOra!t & 1I1 l1ub avit, the Janel' only jdol/ict: intcr[t'cit. 3. In the 
poim of clergy, murder bei ng by the fl:atute of 23 H . 8. cap. 1. ex
empt frum the bCllefit of clergy, but 110t m:tni1aughter. 4. In the 
form of tile pard oll of mUl der, for tho at common law a pardon of all 
felonies had pardoned murder; yet by the Hatute of 13 R. 2. cap. I. 

the pardon of mUlder mufl: either be by the exprefs word of mur~t", 

or eire it mufl: be a parclon of [clonic a il/w(r,.'1io wilh a fpecial [ 6 ] 
11M objlal/lc of the fl:atutl.!s of 13 R . 2. H. 1 Jae. Lucas's + 7 
cafe. (a) , _ 

But [he pardon of manfl aughter may be general by the words c) 

[ d onia or F/onica intcrjellio, and hence it is, that if a man indiCted of 
murder obtains a pardon of fe lony, or fe/oniea inteifellio only, nnli 
be afterwards arra igned upon an indiCtment of murder, be mult plead 
~/(oad murdrum & intcrfell'i:mem ex malitia pr{fcogitfJ ta not gloli )ty. and 

<_) Moor, ... 10 33 . p. HZ . 

D d-3 
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as to the felony anti interfeCtion mufl: ple:lCl his pardon; and then it 
the jury being charged to inquire of the plea of II~I gudl)', find it to 

be only a fimpJe felony and intcrfeCtion without maiice forLt'10ugiH, his 

pardon is to be allowd; and thus upon good dcJib~ration it ~ as du.ne in 

the year 16G8 . at No /wi,;', Sir 'jllvlllal l'wr's cafe, and is FUlfu allt to 

the llatute of 13 R . 'J. which faith, "That before a pardr;n (,f fel oc!ics 

" fhall be all owed as to murder, it [hall be inquired by good illq\lefl:, 

" if he '\\ere fiJ i·l by await or r.lalite ptepcnfcd ." J\nd I rem~lI1bt:r 
very well in the cafe of Rlilaby, T. 1 (,J.:. \\h o \\ a~ inditled of murder 

in Durham, the defemhnt pleaded a pardon of jdoni .. a 1II10j..tlio, and 

a general non objlallic of all fiatutts ; and the atlorn~\' general demur

l"ed; it was ruled, 1. That the pardon was infulEcient wi th ollly a 

general ncn ohJlanle, un J cf~ mUldcr had bren containd in the hody of 

the pardon hy exprefs WOI ds . 2. l3ut tho Ihe party was fo dit"allown 

as 10 murder, yet the prifoner was remitted into D /lr"alll to be tri ed, 

whether guilty 01 murder, and being fli fOlll1<1 "V <lS executed; but had 

it been found only mallflaughter, h(' {hQu ld ha\-e bcen difcharged, and 

altho Ilis plea of the pardon to the intliCtmcnt of murrlcr was difallowd, 

yet it IJad fiood good, jf the cOl1vi tlion were of manflaughter: hy the 

fiatute of 1 1ac. cap. 8. "Any pelfon l11 at {hall flab or thrull any 

" p rfon, tlut hath not any weapon dlawn, or hath not firfl flrid. en 

" the party that {hall fo G-.il~ or thrun , if tlte parry die within jix 
" months, the offender is oulled of clerg y, ptovided it DI .dl not extend 

" to him, that kills fc l:[mdcndo, or hy m islo l tunc, or ill prderving 

,. the peace, or chaflizing his child or [erVJllt. 

68 This aCt, tho bur temporary, i. continued till (orne other 

[4 ] aCt of parliament {hall be made touching the continuancc o r 

difcominuance thereof. 11 COl·. 1. cap. 4. 

The u(e hath been in cafes of this lIa tule to prefer two indictments 

againfl: offenders in this kind, viz. on~ of murder, another tlpon this 

ftatute, and put the prifoner to plead to both, and to charge the jury 

fi(fl: wim ti le indiCtments of murder, and if they find it not to be 

- murder, then to charge them to inquire upon the other bill, becaufe, 

if convi6l: UpOIl either, the offender is oufi, d of clergy. 

The indrament to put the prifoner from his clergy mufi be fpecially 

formed pwrfuant to the flature, V I Z. that he did with a (word, &c. 
ftab me pany dead, he having no weapon drawn, nor having firuck 

nlft, otherwife it will be but a common manfiaughter, and me pany 

will have his clergy. 

The 
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The indiCtment need not conclude cmtra formam flatl/ti, no more 
th:l.ll in burglary or rohbery, for the {btute ooth not make the olfenfe 
to be fdony, hut oufis the prifoner of hi s clergy, ,shere th crime is 
fo circumfiantiatcd as thr. fi:J.tUle exprcIfl'th; tbis was agreed 10 the 
c.Jc of Pate and llar'U:o~d, H , ~ 3 (fir , l. lJ , R, (II) 

But yet it doth not vi ti.lte the indicbm'nt, tho it J u conclude, Et fic 

inu>jt.'Cit COI/!ra jormall/ flatllti, as was adjudged Trill, 9 J ac. B. R. 
Brad!l)' allll BallL ( L); an,l accordingly (or the mafi p.m to this day 
tlIe inJi mellts upon this {btut.: du conclude contra jo.mam flatuti, 

fo it is good with or without fuel! ondufio ll, but it is b~ fi to follow 
the ('ommon ulage, ht cauft.' every m:111 duth not readily bferv!: the 
" alon 01 the ol1lilIion 01 that eonc!o{ion . 

In the arc of P age In'\ Hal'7.Uood, Ff. ~3 Car, 1. before cited, thefe 
points wcre rdolved in thl' king's bench, 7·iz.. 

1. That no man is ouncd of Jli s clergy b ' this {latute, but he that 
:luually na bs, and therefore thofe, tit:ll arc: Llitl in the indicttnent to be 
p~cfe l1t, aidin r, and ab tting in fuch a cafc, {hall be admitted to the 
bent.'fit of cIe! gy; and thelcfort·, tho the ind iCtment of fu ch 6 
a l11<lnfhtlgh tcr be fpccially fonmd upon the ltatute, and L 4 9] 
c ~ncludt:s ol/tra jormam jia/uti, yet it is a good ind lctlllL1ll or man
l1allgltter agaillfl: them that WL're prefellt, ai tilllg, and abetting, and 
tht rcfo re upon fuch a fpeeial indiCtment of manilaughter upon the 
fialUtc, the prit'oner may be com'l..:t of limp!e man{1,lug-hter, and ac
qui tted of manflaughter upon th<.: {lawt l', un~ the indictment lerves for 
11 common mal\{1aughtc r, as well as a man upon an indiCtment of 
murde~ lila y be acquitted of lllurdc l, al1d eOllnd of l11ali{1augh,er. 

~:.! JLluuii, 1 J. Car. I. .At NC'UJJ,mc fclIiool~ D avid JPiliiams was 
indiCted filec lally upon this fl: ;!tute for the death of Franc:s A,farbwJ 

(d), viz.. Qu,d jclonicl: &c, UlJ/lIIl lIlallculI/ de ferro & Ilgno , allglicc 

an hammer of wood and iron, c mal/u frni (kxo-u erga {5 ad anteri

O/'WJ parton cap:lis ipjz'us Franeif'ci Ic!onice vlOlmtcr & in furor~ J1f' 
proleci!, & cum malleo prt1?dlflo IplUIll 1-rauci(eun ill & juper anteri

omn partml capitis t5c. pcrcu.fJit f.:f pupugit, al1glia did {lab 'and thrufl: 
the faid .1farhul y having no weil pan drawn, nor firuck urfi, whereof 
he prefenrly died, f.:f fic modo f.:f jo,..ma prd/dlfla mteifCClI f.:fc. (ontra 

foml am flatuti f.:f c. The prifoller ple.1de I not guilty, and a fpecial 
verdiet was found, viz. that upon St. D avid's day the prifoner ~illg 

(b) In this carc, .s «ported io Styles per BiU... , 
$6, it i, not agreed to be fa, on the con- ( c ) Cr •• J ac. :l8l. 
tl'Jry It was dCllied per RglI, alld doubted (d) W. JoneJ 4la; 

Dd4 ' 
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a JiVe!.fo1llall had a leek in his hat, and there was at the {arne time in 
wagg<.'rya J ack-a-lent in the fireet put up with a leek, and one Ni- ~ 

cho/qs Redman, a porter, {pake to the prifoncr, and pointing to the 

jack-a-/~nt faid, L ook at your countryman. and the prifoner being 

t here with enraged, threw an hammcr at R~dlllan to the intent feloni

~ufiy to hit him, but miffing him. the hammer did hit Francis .A1ar~ . 

bury, ",hereof he dird. i1 fic prtediflus David prtefatulIl Francifcum 

CTlm malfro p' d'diElo pllpugit & percujJit, anglice did J1ab and /hmjl, 
the faiel Francis then not having any weapon drawn, nor then having 

fi r1l; firick en the faid D avid; and it was judged by Bra1l1jloll , .'lones, 
and the rccurder Gardiner, that !'Vi/liams was guilty of man!1aughtcr 

at the common Jaw, Jed non contra f ormam jla/u/i, fo that it (cern!! 

they thought not this to be a fl:abbing within the fl:atute, being done 

with the thruwing of the hammer, or at l\.:aO: they to ok th i~ 

[.47 0
] killing of Marbury, which ~vas not at all intcndcd by 1'Vi/

iiams, to be out of the fl:atute, Ihn it cxcufed him not fur manflaug11t~I 

a( comrnon law. (r) 

The words of the ilatllre arc flab or thn~/l, if the ftabbing or thrun

ing w~re wilh a fword, or wi th a pikcfbff, it is within the ftatute, fo 
it feems, if it bl! a thot with a pillol, or a blow with a [word or fl:aft~ 

yet q"terc, for JOlltS jufiice denied it, , 

In M 5 Jack , it was ruled, that if the party !lain had a eudgel iJ,l 
his h and, it is a weapon drawn within this Ilatllte, and the prifoncr 

was admiued tu hi s clerGY at Ncu'gnlc; but it feems it muft be in

t nd d of fuch a cudf,c1, :IS might prob:lbly do hurt, not a fmall riding
r od or cane,' 

In the year 1657, (j) at N L"u'gale before Gl;nn, wh o then fat as 

• hiefjuO:ic ,a man was indiCl:c::d upon this ftatutc, and a fpecial w:rdiCt 

found, that a hailiff ha\'ing a warrant [0 arreH a mall, prdfed early 

into hi s lIamber '" ith \'iol nee, but nor mention ing his bulinefs, nu, 
t;,e maD knowinp; /lim to be a bJiliff, nor that he came to ma!: an 
an arr ft, fnatched down a fword, that hatl~ d ill his chamber, and 
flabbed the bailiff, whereof he prefclltly dicd ; there was fome diveriiry 

( e) Lord chief jun.icc H,It in Mg.,.
~n,,'~1 car. , K.I. J31- conJ:uI$ with this 
J~dGmcOI, for that il was nor (uch. Wl'a

pou or aft, as Is widlln the fill ute of fl,b-
1>llIg, but he i of opil\iull, th t Wi/ii"l"s 
.. lIght to have betn found guilt)' of m urder, 
if the indi8rn<nt had been fn bioi , forthat 
therr was nOt Q fufficietll provocatioll to 

Cll the o lfrnfe to manfiausbtcr. . 

(1 ) ~)~a:.-" whethe r Ihe cafc htre meallt 
be nOI HilI ~n"', cafe, M_ 165 -. report.d 
in Sf ./" 467- but that, as II " {helc r~ 
ported, 1"0' Ilot the cafe of • baililf, bu~ 
of • creditor, who flood at the doo; with 
a fword U1ldraWll to keep the debtor ill, 

till they could tend fur a bat 11f, a"d , ;I • 

ki}l d by the deblO!. • - , 
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of opinion among the judges, whether this were within the fiature, 

~ 
bur at length the prifooer was admilfed to his clergy, for tho lhi cafe 
was within th words of the natute, and not within the particular ex

ceptions, yet il was held, that this cafe was never intended in the fla
tu te, for the prifoner uid not J..now, but thut the party came in to 

rob or J.ill him, when he tbus violently I:>rake into his chamh!lr with 
IJ 1 Jcc4<rillf; his bufU1efs. (gJ 

(I) See KrI. 186. 

C HAP. XXXIX. 

l' U,;/ill:; involuntary homiciuc, and firjl if ch~nce-medlcy or killin 

per il1.frl1'tUlliu7ll. 

I NVOLUNTARY homicide is th death or hurt of the perfQ11 of '" 
man againll or befides the will of him thJt kills him. 

Anu in there cafes, to fpeak once for all, the indiament itfdf mull 

find the fpecial maner, or in cafe the indiament be of murder or 

manflaughter, and upon the tria! it appears to the jury it was invo

luntary, (as by misfortune, or in his own defenfe) the jury ought to 

find the fpeeial matter, and fo conclmle, Et}ie per infortunium, or ft · 
d'ft'1ldmdo , and not generally, that it was pet; infortunium, or fi dc

.. ftndm do, bceaurc the court muf1 judge upon the fpecial matter, whe

th<: r it be murder, homicide, or per i1!fQrtllniulII, or fc defendendo, and 

and the jury is only to find the faa, and leave the judgment thereu on 
to the court; and in fuch cafe the prifoner muf1 not plead the {pecial 

matter, and fo jufiify, but rn'U1l plead not guilty, and the fpecial mat

tl!r mull be found hy the jury, Stamf. P. C. Lib. I. cap. 1. fo/ 15. 

a. Lib. III. cap. !J. f o!. 165. a. for upon the fpecial matter found, the 
" rHtiay give judgment againf1 the conclufion of rhe verdia, as thac 

the faa is manfiaughter, tho the conclufion of the yerdia be per in. 
!orlulliulll, or fc t;lcfnuundo. 44 E. 3. Coroll. 94. 

This involuntary homicide is of two kinds, vi%. either ]. Whea 

i t is purdy involuntary or cafual, as the killing of a man per i1/or

tunium, or 2. When it is partly involuntary, and partly voluntary, 

but occafiood by a necdIity, that the Jaw allows, which is commonly 

called homicide ex nec1Jitau~ as killin~ ~ man in his own defenfe, Of 

the like t de quibus pojlt(1. 
. . Homicide 
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Homicide per illfortunium is, where a man is doing a lawful aa, 

and without intention of bodily harm to any perfon, and by that aCt: ~ 
death of another enfues, as if a man be !hooting at buts or pricks, 

and by cafualty his hand (hakc~ , and the arrow kills a bj·-flandcr. ~ 
21 H. 7 . 28. a. 6 E. 4. 7. h. 

• Or if a carpenter or mafon in building cafually let fall a piece of 

timber or !!:one, and kills another. 21 H. 7. B. Coron, »9. 

But if he voluntarily let It fall, whereby it kills another, if he give~ 

!lot due warning to thofe that are unoer, it will be at lea!!: man-' 

flaughter; quia dcbitam diligcntiam 1I0n adhibuzt. 
So if a man be, felling a tree in his own ground, and it fall and 

kill a perfon, it is chance-medley. 6 E. 4. 7, 

But in all thefl! cafes, if it doth only hurt a man by fuch an acci. 

dent, it is neverthclefs a trefpafs, and the perfon hurt !hall recover his 

damages, for tho the chance excuf~ from felollY, yet it excufcth not· 

f1'u1I1 tref pats. 6 .H. 4. 7. 
Regularly he that vuluntarily and knowingly intends hwt to the 

perfon of a man, tho he intend not death, yet if death I!nfues, it ex

cu(cth not from thl! guilt of murder, or manflaughtc:r at lea!!:; as if 

.d. intends to beat B. but not to kill him, yet if death en[ues, this is 

not pcr infortuniu1II, but murder or luanflaughter, as the circumflancts 

of the cafe hapl?en. 
And th refore I have known it ruled, that if two men are playing 

at cudgels together, 0; wreflling by confent, if one with a blow or 

fall kill the other, it is manflaughter, and not P CI' inf ortuniulIl, tho 

Mr. Daltoll, cap. 96. (a) feems to doubt it; and accordingly it was 

refolved P. 2 Car. 2. by all the judges upon a fpecial verdi.:l: from 

Nt'Wgate, where tw~ frienlls were playin at fo~ls at a fencirjg fchool, 

011 cafually kild the other; reColved to be manflaughter. 

Sir JOh1l Chichcjler, and his man-fervant, whom he very welllovl!d. 

, were playing together, the man had a becl!!:aff in his hand; .; "d Si~ 
John had his rapiel in the fcabbard, Sir John, according to the ufual 

t fport betw en tbem, bids his man guard his thruil or pafs, which he 

[ ] 
was making at him with his rapier in the [cabbard, the [er-

473 vant with tbe be~£laff brake the thrun:, but withal firuck off 

the chape of the [eabbard, whereby tbe end of the rapier came oue" of 

the fcabbard, but the thru!!: was not fo effeCtually broken, but the 

end of the rapi r prickt the {ervant in the groin, whereof he died: 

(II) Nt'lll Edit. Clip. J43• p. 479' 
- . Sir 
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Sir JohrtrChicheJier was for this indiCted of murder, and tried at the 
king's bench bar, ... here all this evidence was given; and it was ruled, 

1 . . fhat it was not murder, tho the aCt itfelf was ~ot lawful, becaufe (] 
there was no malice or ill will hetween them. 2. That it was not 

barely chance-medley, or pry irljoY/tl11iUln, becau[e altho the aCt, which 

occafioned the deil th, intended no harm, nor could it have done harm, 

if the chape had not been fhickeo off by the party kild, and tho the 

parties were in fport, yet the aCt itfelf, the thrufiing at his fervant, 

\\'as unlawful, and confcqucnrly the death, that enfued thereupon, 

was m.lnflaughtcr, and was accordingly found and adjudged, which 

I heard Z3 Car. I. (b), 11 H. 7. 2 :~. a. Kclw. 10 , l 3G . 

But if two play at harriers, or run a-tilt without the king's com

mandment, and one kill the or her, it is manfiaughter; but if it be by 

the king's command, it is no! felony, or at mofi per infortunium. 11 

' H. 7. 23. B. Coron. 229. Dalton~ cap. 96. Co. P. C. p. 5i: (c) 
If A. comes into the wood of B. anti pulls his hedges, or cut his 

wood, and B. beat him, whereof he dies, this is manfiuughter, be. 

caufe-, tho it was not lawful for A. to cut the wood, it was not law

ful for B. to heat him, but either to bring him to a juflice of peace, 
or punifll him otherwlfe acconlin to lav ·. 

But if a fchooi-maficr correCt his kholar, or a mafier his fervant, 

or a parent his child, and by firuggling . or otherw&, the 
child or [cholar, or fervant die, this is _only Plr in(ortullium, [474] 
Crompt . Jujl. 28. b. 

But this k to be underfiood, when it happens only upon moderate 
<:orreCtioll, for if the correCtion be with an unfit inHrument (d), or 

too outragious, then it is murder, as it happend in a cafe at Norwich 

affizes 1670. where the mafier firuck a ch ild, that was his :lpprentice, 
with a great flaff, of which it died, it was ruleri murder. 

Several perfons come ttl em r the houft: of A. as trefp {[. rs, A. 
~ kills one, this is manflaughter, otherwife it had been, if 

they had entered to commit a fdony . Crorript. de Pace, [01. 29. a. 

Harcourt's cafe. ~ 

( b) A l<Jo I2.. This feems a verr hard 
eafe, and Indeed the loundation of It rails, 
for the p .. lhlDg witb a {wo,d in the fcab
bard by conftat feems not to be an ualaw_ 
r~l act, for it is not a dangerous weapon 
~Ikely to occauon death, liar dJd it do fo 
In tblS cafe but by a1\ uafordee.a aceid,nt, 
and therein dUfc .. from the cafe of j .. lling, 
(or pnze.figbtiog) wherein {uch weapons 
are made ufe of, u uc aued, and likely to 

give mortal wounds. 
( (, Brookt, after h.ving taken notice of 

tbis as Fj".u,,', opinion, faya, Thalolher 
jutUce. 10 the t ,me of H.ory VI J I. d-Illed 
thi., aDd held II felony to kIlt am ... lR 

juning. or {porll llg aller Ihilt minntr , nOI
withllaodin{ the klllg" comlDAlld, / ' fur; 
«,,,,ma loti IJ ""g~jnji /,,'W 

(ti I tis w,u, a b r of iron, or a (v,orcl, 
or a great (,udgel, LI. 64, 133' 

But 
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But in the cafe of Levet indicted for the death of FranceJ Freeman, 

the cafe was, That 117illianz Levet being in bt:d and afleep in the night ' 

ip lJls houfe, his fervant hired Frances Freeman to help her to do her 

,<;yor)c., and about [wdve of the clock in the night the fervant going 

't,Q let out Frallcn thought {lJe heard thieves breaking open the dOOT, 

{he tperefOTf' ran up fpt:edily to her mafier, and informed him, that 

1Pe thou g'lt tltievc& w(;re breaking open the door, the mafl:er rifing 

fudC\cnl y, alld taking a rapia rail down [uddenly, F,ances hid herfclf 
ill the buttery lef1: [he fhould be difcovereJ, Levet's wife fpying F,'ances 

1;11 tilt: buttery, and not knowing her cried out, H ere thfJ he tllat 

would undo us: Level I UIlS into the buttery in the dark, not knowillg 

Frances, but thinking lu'r to be a thief, and thruni1lg with his rapier 

before him hit FrOllccs in the breafl mal tally, whereof I1le inflantl 

died: this was n:folved to iJe neither munIer, nor manflaughter, nor 

fdony : 'Vide th e cafe citetl by Jul1rLc JOI1(S, P. 15 Car, I, R. R . and 
Croke, 11 , 1. (in COuA 'S cafe (c) for killing a bailiff, that broke a win

dow to execute a Capias, which was j-udged to be manilauglltcr;) 

where the book fa) b it was not felony, qUtCI 'C whethcr it be not homi

cid<> by mifadvellture, for the paJly kild was in truth no thief, tho 

• mi,fl:akrn for onc, and tho it be not homicide voluntary, yet it feeuu; 

to be per infortunium. 
If a man knowing that people arc palling along the flreet 

( 4-75] thrQWS a fione, or fllOots an arrow over th e houfe or wall 

~ ith intent tll do hurt 'to people, and one is thereby flain , thi s is \Uur.· 

d r, apd if it were without [llch illlen t, yet it is manflaughter, and 

not barely per iliforlulliul/I, becaufe the act itfdf wa\ unlawful; hut 

if the man were tiling an houfe, and let fall a tile knowingly, a1ld 

~ave 'arRing, and yet a perfon i& kilJ , this is pcr il/fortlll1illll~, bllt if 
he gave not convenient warning, it is mallflaughter, quia J/OII adhillllit 
irh 'tam dili;CJlI iam . (f) 

]f d, in his own park Ihoot at a deer, and the arrow b"u'"\C' ~ 
againft a tree h its and kills .B. this is homicide per ill/ortltl.illlll, be. 

,aufe it was lawful for him to (hoot in his own pa rk. 

But if A, without the licence of B. hunts in the park of B. and 

his arrow glanci/lg frQm a tree killerh a by-ftander, to , hom he iu~ 

tenued 110 hurt, this is mru1flall~lte r) becau[e the ~ was unlawful. 

(.) Cr6, C r , 538, W. J."" 4'9' 
(f) This i~ upou fuppoflliou, tbat the 

. hou.I.!: 40 not fund n~aL' au hil1hw~ or 

plaF'e .. r refort, fur theil, tho he Ihould Cl' 

out lirfi . it is rnlUlllall,htcr. See H~' 'f G 

1664- $ :. o. 

Sa 
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. So if .If. throws a fl:one at a hi d, and the fl:one firiketh and Idlleth 

another, to whom he intended no harm, it is per inf9rtunili1n 

But if he had tbrown a fl:one to kill th e poultry or cattle of B. and 

the fione hit amI kill a by-fl-ander, it is manilaughter, hecau[e the aCl: 
was unlawful, but not munier, becau[e he did it not malicioufly, or 

with an intent tQ hurt the by-fiander. 

By the ft atute of 'Y) H. 8 . cap. 6 . "No perfon not having lands, 

" &c. of the yearly value of one hund'rcd pounds pry annum may 

" keep or {hoor in a gun upon pain of forfeiture of ten pounds." 

5uppofe therefore fuch a perr()n not qualified {/tOOts wi th a gun at 
a uird, or at crows, and by mifcha nce it kills a by-fiand ' r by the 

breaking of the ~un, or fome other accid(,llt, tbat in another cafe 

would have amou nted only to chance-medley, this will be no more 

than challce medley in him, for tho the fiatute prohibits him to keep 

or ufe a gun, yet the fame was but malum pyohihitum, and 6 
'that only untler a penalty, and ,; ill not inhanfe the effeB: [47 ] 
bcyot:d its nature. 

A. having deer liequenung his corn· field out of the precinCt: of any 

forcfi or chace fets himfelf ill the night-time to watch in a hedge, and 
fcts B. his fervant to watch in another corner of the held with a gull, 

charged with bu Ilers , giving him. ortler to .hoot, when he hears any 

bufl:le ill the corn by the deer, the malter himfelf improvidently rulhes 
into the corn, the fervant fu ppofing it to be the cleer (hoots, and there

hy kills !I is mufler in the night, this is neither. pc it treafoll munier, 

nor manflaughter, but chance-medley, for the fel vant was mifguided 

b), his mall.r's own direCtion, and was. ignorant, that it V\'aS any thing 

dfc hut the deer. This was my opinion in a rafe happening at Perer. 
h , ough feilion; hilt it fcemed to me, that if t!. l' mun r hat! not giv n 
fuch Jilettion , that W:1.S the occafion of his millaire, it w ould havo 

b· en manflaughter til hare filOt at a man, thu by mifiaking it for the: 
d<:cr, be . he did not adhih~re dehllfll.'1 di/ig£lIliom to di[cover his 

, but lhor direttly at the pa{on of a man, tha ·mifiaking it for 
a deer. 

A. drivc;:s his art carciefiy , and it runs orer a child in the ftreet, if 
A. have feeli the child, and yet drives Oil l1pon him, it is mu rder ; but 

if he faw not the child, yet it is manO aughter; but if tht! child had 

run crofs the WdY, and the cart run over the child before it was pof. 

fible for the carrer to make a ftop, it is per infortunium; and accord-

ingly 
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.illgly this direCtion was given by us t Newgate fefiions ill 1672. and 
the carter conviet of man{}aughter. 

If a man or boy riding in [h~ fireer whip his horfe to put him into 

.fpeed. and run over a c" ild and kill im, this is homicide, and not 

per irifortunium. and if he had rid fa in a prefs of people with intent 

t o <10 hUI[, ;In,l the horfe had kild another, it had been m urder in 

the rider. 
DlIt if a man or boy be riding in the fircet. and a hy-flanner whip 

tJl~ horfe, whereby he runs away againfl the will of the rider, and in . 

h i~ courfe rum over and k ills a child or man, it i, ch ance-medley 

nnly. and in that cafe the jury ought not to und h im 11 0t 

[ 477] guilty g nerally. out the fpecial matter; hut yer, becaufe the 

coronr.r's inlJuefl. which fro od untravcrfed, had fou nd the {pecia l 

matter, the cuurt received the verdiCl of not guilty upon the indict

ment hy thc grand iLqlJcfi of murd;r. and the party ~onfe{fed the in- . 

cliCl mcnt by the ('oroner, nnd had hI S p:lrdon of COUTee, 3nG this was 

{aid hy Lee fecondary to be the courfe at Newgale, 1 Sept. 16 Car. 2. 

RichOl'd P rrttv's cafe. 

Tho the killing of another perfop per infortunium be not in trn1h 

felony, nor fuhjeets the party to a ~apital punifhment, and therefore 

. ufual ly in fuch cafes [he verdict cO,?ciudes, quod interfecit prr i1ifar
tUlliulll. t5 non PCI' frlrmiam, yet the party forfeits his goods, ann tho 

h e ough t to have quaji de jure a pardon of cOUTfe upon the certificate 

of'the convictIOn, yl':t ~e is not to be difcharged out of prifon, b1Jl 
bailed t il.! the next term of feffiollS to rue 01lt his pardon of cour[e, for 

tho it was not his crime, but his mi sfort une, yet becaufe the king 

hath 10fl: his (ubjeet, and that men may be the more careful, he for

feits his goods, and is not prefently ab[olutely difcharged of his im

prifonment, but bailed, ut Jupra. 
And fa fl:riCl: was [he judicial law of the Jews in reJ~ion to the 

life of man, that even in this cafe the avenger of bloo~ tr :.~ kill 

the manflayer per itifortulzium before he got to the city of refuge;

Diut. xix. 5,6. 

CHAP; 
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CHAP, XL, 

Of 17laliflallghter ex necefIitate, and filjl fc defendendo. 

I CO~fE to thofe homicides ' that are ex nccejJitatt, and this necef

fity makes the homicide not !imply voluntary, but mixed, p:mly 

voluntary and partly inw[untary, and is of two kind,. 

1. That neceiEt)', which is of a private nature. 

. !? That necefIity, whiLh relates to the public juilice and fafety. 
The former is that nccdEty, whiroh obligeth a man to his own 

defenfe and fafcguard, aIilo this takes ill thefe inquiries, 1. ~'hat may 

be done for the fafegu:lrd of a man's own life. 2. ' Vhat may be done 

for the fafeguaro of the life of another. 3 . What may be done for 

the fafeguard of a man's r;ooos. 4. 'Vhat mny be done fOJ" the fafe-
. guard of a man's houft: of habjtati~n . . 

1. As touching the firil of thefe, viz. homicide in oefenfe of a 
man's own life, which is ufuaJly ilyledfi defmdcndlJ. 

It is generally to be obferved, that ill cafe of any indietment or 
charge of felony the prifoner cannot ple;HI any thing by way of 
jufl:ification, as that he did it in his own defenfe, or per inj.rtulliuln, 

but mul1 plead lllJt guilty; amI ' upon his trial the fpecical matter 

is to be found by the jury, and thereupon the court gives judg-. 
ment. 

Homicide fe drfmdendIJ is of two kinds. 
1. Such, as tho it cxcufeth from death, yet it excufeth . not the 

forf~iture of goods, nor is the party to be abfolutely Jifcharged out 
of prifon, but bailed, and to purchafe his pardon of courfe. 

2. Such as wholly acquits from all kinds of forfeiture. 

Firn-, therefore, of common homicide fe drjendendo. 
H omicidefe defmdendo is the killing of another perfon [479] 

n ce a defence of himfelf againfl: him that aff'aults him. 
In this cafe of homicide fe d(fendmdo, there are thefe circumfbnces 

obft:rvable. 

1. It is not neceff'ary that the party killed be the firfi ' aggreIror 
oraff'ailant, or of his party, tho commonly it holds. 

There is a malice between A. and B. they appoint a time and 

place to fight, and meet accordingly, A. gives the firfi onfet, B. re
treats as far as he can with farety, and then kills A, who had other

wife 
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wife killed him; this is murder, for tlley met by compaCt and defign" 

and therefore neither fball have the advantage of what they themfe1ves ~ 

each of them cr~ated. f 
There is malice between A. and B. they meet cafually, A. affaults 

B. and drives him to the wall, B. in his own defenfe kills A. this is 

fe defendendo, and Ihall not be heightened by the former malice into 
murder or homicide at large, C0p.Jlon's cafe cited Crompt. de Pace 27. 
11. and Da!t. cap . 98. (a), for it was not a killing upon the account of 

tJ1C former malice, but upon a neceffity impofed upon him by the. 

affilult of A. 
;1. affaults B. and l1. prefentl); thercupon fl:rikcs A. witllOut flight, 

whereof A. dies, this is manfl:ll1ghtcr in B. and notft: drfcl1dmdo, 43. 

AJIi'Z. 31 but if B. {trikes A. again, but not mortally, and blows 

pafs between them, and at length B. retires to the wall, amI being 

prelfed upon by /1. gives him a mortal wound, whereof A. dies, this. 

is only homicide fe defmdmdo , altho that B. haJ gi\'cn divers other 
IhlJkes, that were not mortal hefore he retinxl to the w:.111, or as far 

as he could. Stamf. P. C. L ib. 1. cap. 7. f o!. 15. a. Da!t. cap. 98 . 

C,·omp. 28. fl. 

But now fupporc, that A. hy malice makes a fwlden affault upon 
B. who {hikes again, and purfuinp; hard upon A. A. retreats to the 

wall, and in faving his o~' n life kills B. fome have held this to he 
murder, and not fi dtjcndc1J(io, bccaufe A. gave the n.rfl: a lfault, 
Cromp. fol. 22. b. grollll<:ling upon the book of 3 E. :1. ltin. N orth. 

8 Coron. 287. but Mr. D alton, ubi (upm, thinketh it to be (t. 
[4 0] defendendo (b), tho A. made the firll affault, eithcr with ~r 

without malice, and then retreated; therefore the book of:; E. 3. 

( II) l\rt:<W Rdi/. tol'. J 50. p. 4114. t o do it in hi. own d, f<nf~; fa that the rea-
(6) The cafe here rdtrred tl) 10 Dalton fan .filgn .d by our aUlhor for demanding 

is thl: .1" of an affray, (wlaich i, Iakewde thr qudboll 01 the jury IS gro und ed on ~ 
t he ~te put by Stomford) of th is he fays rrllllak e ; that, wh icll to me f~~l'1 s the ~._ 
thele was d ifference of opil ions, but de- fun of putting th at qutll ;';;: ,(\ Ih~~ ' " \'. II 
live .. ndClpin\(lo of hi. own; b.t as to the tla is , the JU I y had found the faa f"cc"i': ). 
cafe Iaere PUt by our author 01 a malichll s but had 1I0t drawn Blly gene.al coocl ulion 
al[ utt, which he afterwan:\s momio ns, he f,am 11, the que!lion Wh thrrcfore a!ked, 
fccms plaiuly to be of the contrary opanioll, Ihat they might make the ufual concluflotl. 
and to think it murder; nor do r C .. any Uflth di Mnt, 9".d I'Y<cdi8us A. (Ihe delend
dllng in e.,..r.. "&4. :t8y. that could occa- ant)/< dt}tr.dw d. p,,..iJiflu,. Ii. (the deceaf
lion any douht .bout!hi matlcr, or any cd) ,;"wftril, f!f "." 1''' Jdonial!i dill malit/ . 
way relates to this cafe, lor both thofe cafts • 'ltH pr,"'"gitato"" whIch was done accord
( which Item to be but olle ahd the fame) . in,ty; and lhhtTore In the rid!: of thofc 
... ·ese of In atfray, ill wluch he that (\.ruck pia ••• -<·i%.. e.ron. 1184. the ufual eonclu
liln, 'II the par:y killed, .ttd th patty lion eilig Inl'erted, no notice is taken gf 
killing III lick hot It all, ull a ter he liad the QUc\\tdD PUl to the jur I 

lied" Cal aa he could, ilnd wa n CffililCd • 

Coron, 

, 
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OiM. 284, 2 7. which occauoned the doubt, is to be examined, 

whi li is thus. 

It [eems to me, tl at if A. did retreat to the wall upon a re, I in
tent to fave his life, and tht:n merely in his 0\"'11 defenCe killt:d B. 
that it isfe defendendo, and with this agrees Stamf, P. C. Lib. T. cap. 
7, fol. 15. o. But if on the other fide A. knowing his advantage of 
Ilrt:ngth, or 1k.ill, or weapon, retreated to the wall merely as a · 
ddign to proteCt himfe1f under the {helter of the law, as ill his own 

. defenfe, but really il tended the killing of B. thel1 it is murder, or 
manflauglitet, as the circumfiance of the cafe requires, and that 'was 
the reaCon, why the judges demanded of the jury 3 E. 3. whether he 
hilled B, of malice, 01 otherwife to fave himfclf, and when the jury 

anfwered, it was to Jave Ilis life, he was remitted to priCon to hay 

his pardon of coU\'fe, 3 E. 3. Coroll. ~84. 287 

2. In homicide fe defmdmdo, <there feems nece!fary fome act to 
be done by the party kiUing, for if he be merely paffive, this will 

Hl:J.ke it only a killing per illfQrlullilim. ' 

A. a!faults B. who flies to the wall, or falls, holding his fword 
kl1ife or pike in his haI)d, A. runs violently, or' falls upon the knife 
of B. without any thrufl. or flroke offered at him by B. and thereupon 

dies, this is death ptr in!ortu/liu"'l, and fame have faid, that r g ] 
in this cafe A. is fdo de ft, de quo onua, vide Stalnf. P. C. ,,4- I 

Lib. 1. C(lp. 7. p. 16. {5 fibras ibi. 
3. Regularly it is nece!fary, that the perfon that kills another in 

his-own defenfe, fiy as far as he may to avoid the ' violence of the 

affiluh before he turn upon bis affailant; for th~ in cafes of hofiiJity 

ootween two nations it is a reproach and piece of cowardice to ~y 
{foOl 'an enemy, yet in cafes of alfaults and affrays beMecn fllbjccb 

under the fame law, the laws own not any fuch point of honour, be~ 
ufe the king and his laws are to.be the vindiccs illjuria,u'll, and pri-

vat not truficd to rake capital revenge ooe of another. I 

ut this hath fome exceptions; 

1. In refpea of'the perron killing. 

If a gaoler be affaulted by his prifonet, at it the lheriff cit hi~ 
minifler be at'lliulted in the execution of his oeice, he i not bound to 
give back to the wall; but if he kills the a!failant, it is in law ad

jlldgedft difgndend" thd he gi\'es not back ro the wall: the like of 

a cgnftable Ol' watchman, for they are mininer,' of jufiicc, and under 
Eo 
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a more fpedal proted:ion in the execution of their office, than pri4 
va e per~ ns Co. P. C. P 56. 9 Co. Rep. 68. h. Mackally's cafe. 

'But if the prifoner makes no refi/lance, hut flies, yet the officer 
either for fear that he, or fome other of his party will refcue the 
prifoner, !trikes the prifoner, where~f he dies, this is murder, for 
her was no affault firfi made by the prifoner, and fo it cannot be 

fo defendl!l1do in the officer. 
And ' here is the difference between civil a.:tions and felonies. 
If a man be ir, d~nger of arreft by a Capias in debt or trefpafs, and . 

he flies, and the bailiff kills him, it is murder; but if a felon flies, 
. and he cannot be otherwife taken, if he be killed, it is no felony, and 
in that cafe tht: officer fo killing forfeits nothing, but t~ perfon fo 

a(faulted and killed forfeits his goods. 
2. In relation to the pprfon killed. 

·If a thief airaults a, tlUe man either abroad or in his hOllfe to rob , 
.. or kit! him, the true man is not bound to give back, but may kill 
the afl'ailant, and it is not felony. Co. P. C. p. 56. 

3. In refped: of the manner of the airault. 
[482J If A. afi'aults B. fo fiercely, that B. cannot fave his life . 

if he gives back, or if in the aira!Jlt B. falls to the ground, whereby 
he callnot fly, in fuch cafe if B. kills A. it is{e lIefendendo, Co. P. 
O. p. 56. but now .here Will he occauon to refl,lme the former 
debate, where the firfi affailer may be faid to kill the airailed ji 
JYc'l'ldCl1d(). 0 

If A. affaults B. and B. thereupon rea{faults A. and A. really Rie; 
to avoid he a(fault of B. who pur[ues him, and then A. being 
driven to the wall turns ag·ain and kills B. it feems this may heft 
defondmd~, as hath been faid; for it apt> ars de falla, [hat A. fled 
from d 0 aITault of .E. till he could fly no farther. 

But if A. a£rau1t B. firfi, and upon that airault B. re-airaults A. 
an~ tha~ fo fiercely, .that d. cannot retreat to the v .. ~:--or -Cl1Uo.r /ZOlJ 

ultra without danger of his life, nay, tho A. falls upon the ground 
upon th~ affault of B. and then kills B. this {hall not be interpreted 
to be fi difendendo, (r), but to be murder, or . fimple homicide, 
according to the circumfiallces of the cafe, for otherwife we fllould 

(tl B(c. lI{e hie fall not being .oluntary, faulted cannot Cardy quit the advantage bo
... /lIght i., It doc. not appear, that he de- hal &01. 
diac4 6&111.11,. fo d>at tile parIY Bin af. 

have 
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have nil cafes of murd'ers or manfiaughters by \vay of interpretation 
turn d into fi difendcndo. 

The party affaulted indeed Ihall, by the favourable interpretation 
of the Jaw, have the advantage of this neceffity to be 'oterpreted as 
a Right (d) to give him the advantage of Jc defmdendo, when tIle 
neceffilY put upon him b the affailant makes his flight impoffible; 
but he that firil: affaulteu hath done the fidl: wrong, and brought 
upon himfelf this nece:Iity, and {hall not have advantage ofbis own 
wrong to gain the favou rable interpretation of the latv, that that 
necellity, which he brought upon himfelf, {bould, by way of inter
pretation, be accounted a flight to fave himfdf from the guilt of 
murder or manfiaughter. 

If A. after the affault, had really and bod fide fled from [' 
B. or that they had been parted by by.il:~nders, that had 4 83] 
given a kind of interruption t the affray, and a declining of any 
farther affray by B. and therefore when B. purfoes him to killllim. 
and A. afrer his flight, upon neceffity of faving his life, kills B. this 
is apparent to be fi defendendo; but when it is done altogether with .. 
out any interval of flight or parting, and B. that was firfl affaulted, 
gains the preCent advantage by his flrength, courage or fortune, to 
preclude the Bight of A and thoo .d. kills him, this feems to be man
flaughter, anti not fi dcfendmdo. 

And it mutt be obCervecl, that the flight to gain the advantage of 
fe defendendo ro the party killing, muil: not ' be a feigned flight, or a 
flight to gain auvantage of breath, or opportunity to fall 0 11 a freih, 
as fighting cocks retire to gain advantage, but it rouft be a flight from 
the danger, a~ far as the party can, either by reafon of fom wall, 
ditch, company, or as the 6ercenefs of the affailant will permi 

In Flett firm 4 . and B. were walking together, B. gave fome prt>~ 
yoking language to A. who thereupon gave B. a box on the ear, they 
cl ft tt.o. "' _ hrown down, and his ann brokell, he ran.to his 
rother's houCe prefeotly, which was hard by, C. hi brother. 

taking the alarm, came out with his fword drawn and macle towards 
A. who retreated ten or twelve yards, C. purfued bim, A. drew :hi, 
(word and made a pafs at C. and k illed him; A. being indu9:ed at 
Nt'Wgatt [effioos for murder, the court aireCled the jury upon tho 

. ' 

(J) Not the law tRtema this necdlity t () quire it of him ;. but cxcurel bia in the 
I.e • flight, but tbe party not bavlng op- fame _ aCt', II if he W Sed, 
fOnulliry of tlli11& the law doca:lllt""' 

Ec2 ttw 
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trial to find this manfiaughter, not murder, becauCe upon a (UJdCll 

falling out; notfc defendend,,; partly becauCe A. made the firfi breach 

of tbe peace by {hiking B. and partly hecaufe, unleCs he had fled as 

far as might be, it could not, by way of interpretation, be faid to 

be in his own defenCe: and it appeared plainly upon the ev idence, 

that he might have retreated out of danger. and his fiepping back 

was rather to have an opportunity to draw Ilis fword, and with 

more advantage to come upon C. than to avoid him; and aceord~ 

ingly, at lall, it was found manflaughter 1671. at Ncwgate. 
[ S] II. I come to the Cecond coniidel'ation, namely, what the 
4 4 offenCe is, if a man kills another in the neee!I'ary faving 

of the life of a man aifaulted by the party fbin. _ 

A. affaults the mall:er, who flies as far as he can to avoid death, 

the fer ant kills A. in defenfe of his maller; this is homicide defm

J(1Id" of the mafier, and the fcn'an\ {hall ha" e a pardon of courCe, • 
2J • 7. 39. u. Lul if ,the maller had not been driyen to tha t ex-

. tremiey, it had been manflaughter at la rge in the fen'ant, if he had 

no precedent malice in him . Plowd. Com. 100. 

The like law had been for a mailer killing in the neceifary de

fenCe of his fervant, the hu!band in the defenfe of the wife' , the 

wife, of the hu!band, the h ild of t.Je parent, ~or the parent ofrhe 

child, for the aet of the affifiant !hall have the fame confhuttion 

in fuch cafes, as the aet of the party affiilcd fh oulJ have b ad, if it 

had been done by him{\;lf, for th yare in a mutual rdation olle to 
anoth r. ; 

If A. and B. and C. be of a company togcther, and w alking in 

the field C. affaults B. who flies, C. purfues him, and is in danger 

to kiU him, unlcf.~ prefent help, A. thereupon kills C. in defcnCe of 

the life of B. it fe ms that ill this cafe of fuch an inevitable danger 

of the life of B. this CCi{iOll of C. by A. is in nature of fi defendendo , 

but tben it mufi appear plainly by the circumfianc -_ . trl~.,_ 

as th manner of the a{fault, the weapon with which C. made ili'O 
affau!t, t.!f. that the imminent dang ' 1' of the life of B. be apparent 

and evident, 

Ami the reafon (eem to be, becaufe every man is bound to ufe 
I 

all p ffillie b.wflll means to prevent a felony, as weH as to take the 

fclon, and if lC doth not, h is liable to ~ fine and imprifonment, 

therefore jf B. and C. be at firife, If. 0. by-fiancTer, is to ufe all 

lawful me:UlS that he may, wit lout haz rd of hHnfJ If, to part them; 

and 
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and the very relation of acquaintance, and mutual focicty between 

A. B. and C. feems to excufe the faa of A. in the neceIfary fafe

guard of the life of B. from the crime of iimple homicide; t(lm~,. 
qUlCrc. 

If A. be travelling. and B. comes to rob him, if C. falls into the 
company. he may kill B. in defenfe of A. and therefore much more, 

if he come to kill him, and fuch h is intent b~ app:lrem, for [ ] 
ill fu ch cafe of a felony attempted, as wdl as of a felony 485 
committed, every man is thus far an officer, that at leaIl: his killing 
of the attempter in cafe of necelIity puts him in the condition of 

fi: dtjcndendo in defending his neighbour; but of this more here
after. 

A. make an a{fault upon B. a woman or maid with intent to ra

vi (h her, !he kills him ill the atte mpt, it is Ie dcfcndenJo becaufe he 

intended to commit a fel ony . • D alt . cap. 98. p. 250. 
And fo it is if C. the hufband or father of B. had killed him in the 

attempt, if it could not be othcrwife prevented; but if it might be 
otherwife prevented, it is manfiaughter; therefore cireumftances .mllO; 

guide in that cafe. 

l! I. I come to confider, what the ofFtmfe is in killing him that 

take, the goods, or doth injury" to the houfe or po!reffion of another. 
And herein there will be many diverfiti , as fi,Il:, between a 

trefpaffing act and a fdonious act, and betwt:en felonious a& them
fdv es . 

If A. pretending a title to the goods of B. takes them away from 
B. a6 H. trefpa {fer, B. may juftify the beating of A. but if he beat 

him fo that he dies, it is neither jufiifiable, nor within the privi

lege of fi defendendo, bllt it is manflaughter. Dalt. cap. 9R. p. 25 L. 
A. is in po(feffion of the houfe of B. B. endeavours to enter upon 

him, A. can neither juftify the a{fault nor be(\ting of B, for B. had 

t ::ghr u-:' ..... ry into the ho~fe, but if A. he in polfeffian of a houfe, 
and B. as a trefpa{fer tnterS without ti~l e upon him, A. qlay not beat 
him, but may genrly lay his haJl(1 ~ upon him to !lut him out, and 

if B. refifis and a!raults A. theq A. may jQftify the bea~ Qf him. 
as of his own aIfault. . 

But if A. kills him in defenfu of his houfe, it is neithQI" juaifiable, 

nor within the privilege of Ie dl!fmdendo, for he entered only a " 
t;'efpalfer, and therefore it is at leaft common manfiaughter: this 

was Harcourt's c~fe Crampt. 27. o. who being in potfeffioJl of a houfe 
:E; e S by: 
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by title, as it fecms, A: eadeavoured to enter and {hot an arrow at 

r [~86] them within the houfe, and Harc~urt from within {hot an 
arrow at thofe that woull have entered, and J...illed a ile of 

the company, this was ruled man{]aughter, 5 Eliz. and it was not 

ft defendendo, bccaufe there v.as no danger of his life from them 

without. 
But if A, had entered into the houfe, and ,Harcourt had gently laid 

his bands upon him to turn him out, and then A. had lurned upon 

him, and a!faulred .him, and H arcourt had killed him, it had teen 

ft difendcndo, and fo it had been if A. had entered upon him, a " d 

a!faulted him £irf!:. tho be intt:nded nor to kill him, yet if Harcourt 

had thereupon killed A . it had been only.!e difcndendo, and not man

fiaughter, tho the entry of A. was not with intent to murder him, hut 

only as a trefpalfer to gain the polfeffion, J E. 3. Coron. :55. Cromp. 
2'7. b. and it fetms to me in fuch a cr l'e H':lI rwtl. being ill his own 

hou~ , need· not fly as tar as he can, as 10 otha cafc:s of./e defcn.fendo , 
for he had the protc:Ction of his hourt: to excufe him from flying, 

for that would be to give up the po!fdIion of his houfe to his adver

fa~ by his flight. 
A. commits a(lultery with B. the wife of C. who comes up and 

takes them in the very aCt, and with <f f!:aif kills the adulterer upon 

the place; this is mantiaughter, and neither murder, nor unJer the 

privilege of Je defendendo.' but if A. had been takeu by C. in rhe very 

attempt of a rape upon t'he wi fe, and fh e crying out, her hufband 

had come and killed A. in th t: a.:t of his raviitlln ' ot, it haJ been 

within the privilege of fe defendendo, brcaufe it was.l fdony ; the 

form r cafe was adjudged manfiaughter by the court, B. R. M.23. 
Car. 2. (d). 

Now concerning felonies, as there is a difference between them 

and trefpafI'cs, fo there is a difference among thcmlelvt!s in rebtion 

to tbe point ofJe dcfindmdo, - ---.... ~ 
If a man come to take my goods as a trefpafI'er, I may jufl:ify the 

beating of him in defenfe f my goods, as bath been faid; but if I 
J<ill rum, it is manilaughtcr. 

But if a man comes to' rob me, or take my goods as a felon, and 

in my r fif!:ance of his at mpt I kill him, it is me defendendo at lean. 
and in fomo caf(..s not fo much. . 

(a) ,v"".i"l 's cafe R.'J"" ~ '1 . they raid there could Rot be a greater pro. 
When he ...... , to be Qurot lU the hind, the . "ocuion. 

C;OIllt clirt.&d it to bcdo!le genlly, Ix:callfc 

ia 
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At common law, if a thief had a(f .. ultl'd a man to rob bim and 

he had kild the thief in the alfault, it haJ been {e difcndcndo, but yet 

he had forfeited his goods, as fome hare thought, 11 Co. R ep. 82. b. 
tho other books be to the contral y. 26 Ajjiz.. 32. 

But if A. had attemptd a burgl.ry lIpon the houfe of B. to tbe 

inlent to fleal, or to kill him, or lad attempted to burn t le houfe o€ 

B. if B. or any of his fen'ants, or Jily within his houfe had Ihot and 

ki lJ A. this had not !teen fo much as felony. nor had he forfeited ough t --L 
for it, for his houfe is his cafHe of de fen fe, ali(I therefore he may jllf~ ( 

t ify affembling perfons for the fafe-guard of his houk 21 H. 7. 39. a. 
11 Co. Rep. S~. b. 5 Co. R ep. 9 1. b '26 A.//iz . 23 :~ E. 3. C9ron. :BO. 

But otherwife it is, as hath been faid, in tafe of a trefpaffing cntr, 

in to the houfe claiming a ti tle, and not to commit felony. 

But now by the {btute of 2+ H . 8. cap . 5. ''If any perfon attempt$ 

" any robbery or murder of any perron in or near any common high. 

" way, cartway, horfeway, or -footway, or in their man lion houfes, 

" or do attempt to break any manflOn-houfe in the night-time, ancl 

.. £hall happen to be kild by any perfon or perf OilS, &e. (tho a lodger II 

" or fervant) they filall upon their trial be acquitted anJ difcharged in 

" like mannt:r, as if he had been acquitted of the death of fuch per- • 

"fon." P. J'; Car. 1. Coop~<s cafe. ( c) . 
This fiatute was to remove a doubt, and was declarative and enacx

iug, and puts the killing of a robber in or' near the highway, f5c. in 

tht: LlIne condition with one, that intends ~o rob or murder in the 

dwelling-huufe, and lxempts both from forfeiture, and hath fettled 

the doubt. 

• I 

. And upon this flatute it was, that when there was malice between 

A. and B. and they had fought feveral times, and after met fuddcnty 

in the flreet near Ludgatc, allll A. f;t ill he would fight him, B. de

clined it, and fled ro the wall, and tailed others to witnefs it, and A. I 
purfued .~j'T). '\..nd firutk him tirfi, and B. in his own defenfe kild him, 

-i ,e was acquit from any forfeiture by the fiatute of 24 H. 8. cap. 5. ' 

15 Eliz. Cromp. 21. b. Copflon's cafe: but upon this fia tu te [ 88J 
thefe things are obfervahle. 4-

1. It extends not to the cafe of a bare trefpaffing entry intp a houfe, I 

but only to fucb an entry or attempt as is intended tb be for murde~ 

or robbery, &~. or fome fuch felony, and therefore the cales of m:f .. 
palfes, either in houfes or ncar highways, are left as before. 

(,) Cr •• Car. 5'14' 

Ee4 
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2. 'It fcerns, that it extends not to indemnify the killing of a felon, 
where the felony is not accompanied with force, for it fpeaks of rob-= 
Imy, therefore the killing of one that attempts to pick my pocket, is 

not within the aCl, for there is no fu<.h neceffity; indeed, if any ftlon~ 

after a"felony committed, doth refill thofe, that endeavour to appre

hend him, or fiy, and be krld, Ihis killing is no felon y, hut tlwt is 

upon another account, for this {btute hath rdation only to killing 

hifore, or in the fdony comrnirrcd, not r:fm. / 
3. It fpeaks only of breaking the houfe in the Ilight-time, fo tlidt 

it feerns it extends not to a bn aking the hou(e in the day-tillie, lInlels 

it be fllch a breaking, as imports, wi th it apparent robbery, or an ill

tenlioJJ, or attelTlpt thereof. 

4. '1110 the natute fpeaks not of burning hauees, yet he, that at

tempts the wilful burning of a houfc, and is kiid in that attempt, i' 

free from forfeiture, without the aid of this natule, as appears Z& " . 
AJliz.2:3. 

By the judicial law, Exod. xxii. 2,:3. If a thief be f ound brcahllg 
flP. and he he fill it ten that lie die , no blood jllall be jhed for Ilim, but 1/ 
the fun be rifen upon him. there jhall blood be .fILed for Ililll. for IJr jho7lld 
make rrjlitutioll, alld if he Ila'uc nothing, he jhall be fold for his th~ft : 

and by the ROlllall law of the twelvc tflbJes, Fur mallij';:Jlo furta &p,'c
Ilt/Yus, fi aut, cum lacerel furtum, 110.\' e(jet , alit inter-dill}' ufo, mill 
t/eprellCndet'etur, defrnderet, implille ouidl'relllr (f): upon the lattcr of 

th fe laws the civiiian5 c and ca nonifl.~ have marIe many curions dif
t in61ions, quas vide aplld Covarruviam, Tom, I. Par. ~). de hOlJlicidio 

' [ 8 ] ad drfi.'IIJiOllCIIl cOllll/lij{o (g) ; ano LIpan the formn the J cU.'jlj 
4 9 Rabbi es have made the like, quas vide ajmd ::WCll de jllre 

gClltillln. 
• But a ' the laws. of fevcral nations, in relations 10 crimes and punilh

~ents ~iitli r, ano yet may be: xeelkntly rillet! to the e,igcncies and 
~ nveniences of cyery (e\'eraJ (\ate, (0 tbe ]a \\'~ of .l:.":!.;./.md arf. ex

ee lcndy fitted in this anel !nun other mattt r, III the cOll\'eniencies Of 
the 'E.nglijh government, and full of e .. cclknr I eaton, and therefore I 

. {hall not trouble myfelf about other law$ toan thofe of E'I!. '(.IlId. ( h). 

(/) Dir. Lih. IV. ,it. : . lit! t,g. Aqui{. 
I. 4- §. t. Agd. Lib. Xl. ",p. Ii. ",id, 
r~p'. Ctl/>. I. f. 3 '~6. 

(tf) '·5G1 • Edit. A~fW"'P r6t4· 
I h) lIy the Gomm"" law, ~i {ar-on.". 

,"id I 1/1U)!]"r.u. ~,I dlUl/J~nu~l. "". I'n~. 

I~r • .ft .. /ilt, Nrieu.jJt I~I'. nor, pDffil . I,. 
nllo- t'1";;;c",;1 p. II . ./:ITJ f/. LiD. 11 1. d. 
CO"lftt, jot. \ 5 ,. Q. 

yitlt LL. WI/bud. EJil . Wi/,i. p. 1 !~, 
LL. Inl, t. t6. :to. 101. 35. LL./ilthdlJlo,d. 
t. 11. LL. Ca.",i, I . .59 ' . . . 

IV. Theft; 
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IV. There remains yet one other particular, namely, the killing a 

n1a1cfaCtor, that doth not yield himfelf to jufl:ice upon purfuit. 

If a perron be indiCted of felony and fli es, or being alTefied by war .. 

r.1l1t or pro efs of law upon fueh indiCtment efcapes and flies, and 
'will nOi render h imfelf, whereupon the officer or mininer cnnno'[ take 

him without killing of him, this is not fdony, neither {hall the killer 

iorfeit his goods, or be driven to fue forth his pardon, but upon hi; 

arraignment !hall plead lI,t guilt)', and acconlingly it ought to be 

.follne! by the jury. 3 E. :3. CO/Oil . 21\8. 

But it he l\lay he taken \vithout leverity, it is at lean manflaugbter 

:11 hi ;11, that kills him, therefore the jury i to inquire, whether 

i t WLTe llolle of n.ecdfity or nor, 2~ .AjJi'Z. 55 Slamf. P. C. Lill. I. 
('{I/,. ;,. j ot. 13. h. 

A nd the E\me I.tw it is, if A. commi ts fdony and Ries, or rdills 

• the people, that come to appreh~nd him, fo that he eanqot be tak n 
without killing him, {uch killing is not felony, nor does the pt!rfon. 

that did it, forfeit any thing, tho /1. wcre not indiCted, nor the per
fon, that did it, had any \\ arrant of any court of junice, for in fuch 

cafe the law makes every perfon an offi er to apprehend a felon. 22 E 3. 
Corn. %1. 

Ami the.; fame 1a \V ir is, if he hi.: taken, and in bringing to the goal 

he breaks away, and the people of the ,·ill pm-fue and cannot take 

him, unlefs they kill him, th o[c, that kill him., upon their arraign

mt:nt lhall be acquitted of the felony, but yet. the townlhip [ (0] 
{h all be amerced for ihe efcape, and the perfon kild {hlj.1l for- 49 
ft:it his goods l1pon the flight fO\lnd . 3 E . 3. Cor. :3~8 . :HO. and by 

f lJ11e it harh bt:en held he {hil.ll forfeit the iffue of his la1'\ds, till tho 

year and day be pan. 3 E. 3. Coron. 290..' 
If /I. be fufpech:d by B. to com,mit a felony, but in truth he com

mitted none, nei ther is indiCl.ed, yet upon rhe offer to arrefi him by 

lJ. he ref,llc anQ ,fli es , whereby B. cannot take him witho.ut killing

l" ln, and B. kills him, if ill truth there were no felony committed, 

or B. had not a proba,ble canfe to fufpeCt him, this killing is :tt leaft 
manilaughtcr, bur if thcre was a fclopy cOI;nmitted, and B. hath, cauf~ 

to [ufpea A. but ~Il truth A. is not guilty of the (a~, thQ upon this 

account B. may ju,~ify the iJlwrifonmen,t of A. yet 9."tere~ if B. kills 

.;1. in the purfuit, whether this will excufe him from man.fiaughter. 

But if ·a felony be! committed, but not by A. bllt by {orne otber, 

~d B~ ~~t~. a warc'!n; from ~ jufiice of peace to apfrehend A. o~ 
tha~ 
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that a hue aml cry comes to B. the confiable of D. to apprehend A. 
who end avo rs to efcape, or frands in refifiance, fo that he cannot 
be taken without killing him, it feems the killer is excufed from fe
lony, tho A. were not indiCted; vide pro hoc 3 E. 3. Coron. 289. and 
the reafon is be.caufe he is bound by law to execnte his warrant, or 
pua-fue the party upon hue ancl cry and to apprehend him, and is in 
diCtable for a contempt if he doth not, and fo it di ffrrs from the former 
cafe, for no man is bound to fufpeGl anomer, but it is the aCl of his own 
judgment, and fo he is merely his own wal rant, and he may not ad-. 
venture fo far as the death t f the jJitrty, unlefs he be fure he was 
the offender, tho he may imprifon him, for thereupon he iliall be 
brought to his trial; fed tk IIi! vide Stamf. P. C. Lib. 1. cap. 5. 

Crompt'.ID/. ~O. 
And it is to be obferved, that whether the party refcues himfc:lf after 

he is taken, and fly or ' refifi, or wl,>ether he fly or reufi before he il. 
taking, and be kIlll in the pUl fuit, it is all one, the killer forfeits no
thing, but the perfon kild forfeits his goods, tho he were kild before 

[ ] attainder, tlpon an inquifition either by the coroner, or petit 
491 

jury finding his flight. 3 'E. 3. Coron. 288. 328. 

By the fiature of 21 E. I. de ma1ifaflo"ibu! in parci!, if a parker, 
forefier, or w~rrener, finds any trefpaffers wandering in his park, 
forefi, or warren, intending to ,10 damage therein, and they w ill not 
yield to the forener after hue and cry made to fiand to the king's 
peace, but By or deft'hd thcmfelves, whereupon they are kild, the 
IJarker, forcfier, or warrener, or their affifiants !haIl not lofe life or 
limb for the fame, bUl {hall enjoy the king's peace, fo it be not done 
tlpon any fonner malice or evil will j but to make good fuch juflifi
cad 11 by a parker, forener, or warrener, there are thefe things re
~\lifite; 1. It muO: be a legal foren, park, or warren, or chace, (for 
11 chafe includes warren) and not a bare warren, park, &c. in repu .. 
tation, for jf a man inclofeth .a piece of ground, a~ur deer or co
nie$ in it, tbis makes it not a park or warren without a prefcription 
time out of mind, or the king's charter. 2. If a man hath a park 
within a forefi, where he may hunt, and the forefier kills the purloin
n1an, or his fervant hunting in the purloin, this doth not excufe the 
forefier from murder or manfiaughter, as the· circumftances of the 
(Oafe are. Dyer 327. a. 

And note, that in all thefe cafes of homicide by neceffitjr, as in 

purfuit of a felon, in killing him that atrault~ to rob, or comes to bum 
or 
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OT hreak a houfe, OT the like, whir;h are in themfelve no felony, the 
m:ltter may be fpecially prefented by the grand inquefl:, (quIJd vide 
S E. 3. CrJl·on. 305. 289. and feveral other places,) or by the coro
ner's inquefl:. And thus it was done in HIJime's cafe, 21"\ Eli:;:. 
Dompt. 2t$. and in the cafe of a fervant of jufiice Croke, who com 
ing with the judge out of the circuit was afi'aulted in the highway, 
an.l he k ild the a£I"ailant, and the matter prcfently was fpecially fauna 
by the coroner's inquefi, whereby he was difcharged by the fiatute of 
21 H. S. cap. 5. and in thefe cafes upon this fpecial prefentment the 
party filall be prefently difcharged without being put to plead, but ' .. 
then this acquittal by prefentment is DO final diJUlarge, for he may 
be indiCted and arraigned again afterwards, if the marter of the former 

indiCtment be falfc; but if in fuch cafe the prefentment of [ J 
the grand inquefi or coroner's inque!1 be fimqly of m rd r 492. , 
<lr manflaugq[er, and thereupon hfi is arraigned and tried, and tbis 

{pecial matter given in evidence, he {hall be acquitted thereupon~ -for 
upon thefe {pecial matters proved in evidence, he is not guilty, for it 
is no felon y, and this acquittal is a perpetual difcharge and bar againlt 
any other indiCtment for [he fame death; therefure this latter way is 
more advantageous in the conclufion for the party, than a fpecial pre
fentment. Cromp, fol, 28, Holme' .. cafe. 

• 

C HAP. XLI. 

Concerninr the forfeiture of him , that kills in his own defcnfe, or pe , 
infortunium. 

I F a man kill oi. other by misfortune, yet he {ball forfeit his goods 
• in firiCtnefs of law, in refpe,Ct of the great favour the law hath to 

the life of a man, and to the end that men lhould ufe all care, dili
gence.and circumfpeCtion in all they do, that no {uch -hurt ·enfue by 
their aCtions. 

But if the occifion or killing can by no means be attributed to the 
aCt of the peru n, but to the aCt of him, that is kild, there l[ feems. 
tho the infirument of the death is forfeited as a deodand, there follows -- - -no forfeiture of the go S 01 the perron: for inftance, 

- - U 
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If A. {boots at ToYerS, as he may lawfully do, if-B. after the arrow 
J-S deliverd runs int;the place, where the arrow is to fall, of h is own 

accord, and fo is kilO, this fecI s to be fuell an i'!!ortu1tlum, that aHi:Cls 
not the lo{s of g oods, for it was not his aCt that contributed to the 

death of B. but the wilful or impro\·jdent aCt of R. himfelf; q llcErC. 

( ] If A. a{faults B. and B. in his own 'defenfe kills A. yet B. 
493 forfeits his goods. 

If the coroner's inquefi find the killing {pecially fi difcndmdo, )'8t 

the court {hall arraign him, and try him, whether it were .fe dcfm .• , 
amdo, before he {hall have his pardon of cOUl'fC. 4 H. 7. 1 & Z. 

But if B. h aving a pitch-fork in his hahd, A. a{faults B. fo fierce

ly, that h e Tuns upon the pitch-fork of B. B. offering no thrufi at 

:111 againfi A. (tho this he a very difficult matter of faCt to [uppo[c, 

y t if thl! fac;l lie fuppofed to be fo) it fecms B. forfeits no goods, be
e ufc it WaS the aCt of A. himfelf.rand fome have Caid rather, tha t ill 

that raf; A. iafdo de fe, and forfeits his goods, de 1I1o.!upra, HE. 3. 

44. Caron. 94. tho 3 E. 3. Coroll. 286. faith his goods are fOlfcit ill 

tbat cafe. 

But where the killing of a man in his defenfe is in the Ja w no fe

lon , but the party upon hi5 a rraignment upon the fpecial matter is to 

found or judged fimply not g ui~ty, there is no forfi=iture, but the 
party ought to be I\bfolutely acquitted, unlefs he fled, and it be found , 

tilatftlgalllficit. for tliat is a difiinCt forfeiture, altho the party be not 

gullty of the f~ ,and<.f.herefore always the j ur is charged to inquire, 

wheth r the prifoner be guilty or not guilty, and if not guilty, wh(:

h r he fl ed for the fame, and if he fled, then to inquire aleo of his 

0011 alld battIeR. . 
,,\ nd the cafes, where t 1e pri fowr is not to forfei t any ~()ocl~ 0, 

ch:ntles. but is to be bfolutdy :Jcquimd, jf he k ills in bis own de-

n~ 7 arc before rememhered, and I herr recolll'Ct them. 

1. JIe that kills a thief, that attempts to rob him_ 

2. ll e that kills a perfon, tha tt s to rob or kill him In 0\ 

near the hishway, or in tll maniion of the killer, by the flatute of 

2 ~ H. S. cap. 5 .. and this, tho he hath not yet aCtually robbed. 3 E. :; . 
Caron. 330. 

3. He .at kills a pel{on, that ~ wilfully to fi re h1s h oufe, 

or to c mmit burglary, tbo he hath not aCtually broken or fir d thQ 

\lou~ ... G AJliz. 23. 29 fij/i',:. 23. if h came with th~t purpofe. 

"'. AQ 
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4. An ofhcer or bailiff, that in execution of his office kills a perron, 
that altaults him, tho the officer gives not back to the wall, for the 
officer is under the prote6l.ion of the law, and the books tell us it is 
r.or felony in fuch cafe. Co. P. C. p. GS. 

5. The fame law is of a confiable, that commands the king's peace 

in :Ul affray, and is reCtficd. 

G. He that kills a felon, that refifts, or jrifiiciari fe nOli pennittit, 
anu the like of a confiahle or watchman, that is charged to t:lke a 

rerfon ch:lrged with felony, or attempts to take him upqn hue and cry, 

if the perfon fo charged refifi or fly, and cannot be otherwife taken. 
tho perchancc he be innocent, for the r~afon before given, and this 
ci rher before or after the arrell. 

7. If thl!re be a great riot, or rebellious alfembly, how far the kill ... 
illg of fuch penons in fup prefling of them is criminal is to be feen. 

• By the fiat ute 1 Mar. cop. 12. : ' If any perfons to he number of 
" t"wlve or more filalJ intend, pratlife, or pur in ure to overthrow 
" pales, hedges, ditches, or inclofures of parks or other ground~, 
., banks of fifu-ponds, conduit-heads, or pipes, or to pull down dove

" cotes, barns, hOllfes, mills, or burn fiacks of corn, or abate rents 

" or price of victual or corn, and bting required by the juftices of 
" peace, {herIEr. of the county, mayors, bailiffs, or head officers of 
" cities, by proclamation in the queen's name to retire to their homes, 
" {hall remain together one hour after fuch proclamation, or {hall put 

" in ure fuch things, they {hall bc adjudgt:d fGlons. 

" Anu if any perfons above the number of two 1hall unlawfully 
" alfemble to put in ure the things aforcfaid, that it Qlall be lawful 
.. for d {heriff, jufiiccs of peace, mayols, bailiffs, and every other 

" perfon having commiffion from the queen to raife force in manner 

" of war, to be arrlyed to fupprefs and apprehend the rioters, and if 
" the perfons fo unlawfully alfemblcrl afrer comm~d _and r Ileft b 
" proclamation (1la11 continue together, and not return to their habi

"·ta{ions~ and if any of them h appen to be kild, maimed or hurt in 
" or ~bout the fu ppreffing or tahlng them, the {heriff, juf- [ ] 
.. tice, mayor, t!/r. ancrtheir affiftants, (hall be difcharged 495 
" and unpunifuabJe for the fame againfi the queen and all other:" 

this aCt was continued hy the flaMe of 1 E.liz . cap. 16. during her 

life. (a) 

(tl) J Gt,. (/If- S. a new aft waa m de: to the faille pllrport. whic4 h perpetual. 

And -- . 



HIS A PLACITOItUM CORONlE. 

Anq it feems, a to this manner of killing riOters. that reCtO: the ~ini. I 
.fters-of juftice in their apprehending, it is no other but wh<t t the cbmmon 

law allows, or at leaO: what the fiatute of 13 H. 4. cap. 7. implicitly 

to two jufl:ices of tl e peace, with the Iheriff or under-theriff 

ountv, h¥: giving rhem power to raife the po.fJe (omi/o/uJ, it 

¢, and to arrefl: the ioters, and they are under the penalty of 

jf they neglect their duty he rein • 

.!\ nd with this agrees r. Dalto'!, cap. 46 . p. 115. ( b). cap. 98. 
p. 249. (c), and Crompt. de Pace 62. h . •• Not~. que vifcollnt & juf

~' tic('s de ~ce point prendre tants des homes in harneys, quant font 

" . nece£I"ary & guns &c. & tuer les rioters, fils ne voilent cux rendre, 

" come fuil pI is in cafe de D ro)'/on Ba.1Jel, car Ie fiatute 13 H. 4. 
" cap. 7. parle, quils eux ai ~{tant, & Ii les jufl:ices ou afcnns de leur 

.. company tue afcuJ1 des rin as, qe ne vail ren<\er neft offence in 

• lui. come ( [l it auxi prife in Ie dit cafe de D ray/on BajJet ( d) ;" am! 
• 

"Oit, that Ihn the ftatutc of I Eliz . was then in for<..e, yet that w as 

not a cafe within that fiatute, nor depending on it. 

And it feems the fame law is for the confl:able of a viII in cafe a 

riot happens within a vill, he may affcmble force within his vill to 

arrefl: the rioters, and if he or thofe affembled in his affifl:ancc come 

to arreft the rioteu, and Ihey rcfirt, and lIe kild by the confiable or 

. an of his affifian ts. the confl:ab c and hi affiO:anls are difpunilhable 

for th fame, for he is enabled hereunto b e common law, as be~ 

ing an offic~r for the ,pr fervation of the ..:ace, and may command 

perfons to his affillance, and if they refufe, they art: fineahle for it. 

6 A nd farther, tht: ftature of 17 R. 2. cap. 8. commands and 
[49 ] authorizes the king's rninifl:ers to ufe all their power to take 

and upprefs fnch rio and rioters, and a confrable is the ki s mml

ner; and the ftature of 13 H . 4. cap. 7. is no repeal of this ftatute, 

fo that the killing of a rioter by a 'herifl~ juftice of peace, or con· 

{table, when he .will 1 erill: and not fubmit to the arreft, feems to be no 

fel ony at common law, nor makes any forfeiture, for they do tmt 

their office and are punifhable if they negket it. 

8. Iflhe prifoners in gaol aa;ault the gaoltr, and he in his defenfe 

kills any of them, thi ' is no felony, nor makes any forfeitute. 2~ 
. ~Jliz. 5. per 1'/JDrp, adjudge per tout It cOlmcel. . 

(II) See al fo Cr#lllj>t. 13. I. 

C H A:t. 
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C HAP. XLII; 

Concerning the taking awoy of the life of man, by the courre,of Ia\v~ 
or in execution of jufiice. 

T HIS kind of occiGon of a man according to the laws of the 
kingdom and in execution thereof ought not to be numbered in 

,the rank of crimps. for it is the execution of jufiice, without which 
there were no living, and murders, bnrglaries, and all capjtal crimes 
would he as frequent and common, as petit trcfpa{fes and batteries. 

The taking away of the life, therefore, of a malefa6tor according 
to law by fentence of the Judge, and by the iherifF or other miniftcr 
of jufiice purfuant to fuch fentence, is not only an aet of neceffity. 

\ but of duty, not only excufable, but commendable, where the law 
, , . 

requires It. 
But becaufe there are fome cautions and confiderations in ] 

this matter, I have added it to the clofe of thi title of [497 
homicide. 

Regularly it is not lawful for any man to take away the life of 
another, tho a great malefaCtor .. without evident neceffity, (whereof 
before,) or wirhout due procefs of law, for the deliberate, uncom
pelled extrajudicial killing of a perfon attaint of rreafon, felony, or 
murder, or in a prdJmunire, tho upon the fcor of their being fuc~, is 
murder. (a) 

Therefore it is necefi"ary, 1. That he, that givei fentence of death 
againft a malefaClor, be authoriud by lawful commiffion or charter, 

or b y p~efcription to have cognizance of the caufe. Z. That he that 
executes fuch fentence he authorized to make fueh execulion, other. 
wife it will be murder or manfiaughter, or at leafi a great mifprifioq 
n the judge that fentenceth, or in the minifter that executeth . 
• I. As touching the authority of the judge, I than not at large dif
courfe the jurifdietion of the judges or courts in this place; it will be 
more proper herl!llfler; but thall me~tion only fome things, that may 
be feafonable for this place. 

If he that gives judgment of death againfi n penon, hath no com
miUi on at all, if fcntence of death be commanded to be executed by 

Juch 



'I 

HTstORtA' PLACiTOR UM Cottd~;t. i 

ruch penon, and it is executed accordingly, it is murder in him that 
commands it to be executed, for it was coram non judice. 

If a commiffion of the peace iifue, this, extends not. to tref-fon, nei. 
dler can jufl:ices of peace hear and determine all trearons by force of 
this cQmmiffion, for it extends only to felonies, (tho fame treafons 
are by a<:t of parli.rment limited to their cognizance, as hath been 
ilefore obferved) if they take an indiCtment of trearon, and try and 
give judgment upon the party, th is is mofi certainly errOl1eous, and 

I poffibly avoidable by plea, but I do not think it makes the jufl:icc~ 
, I guilty of murder in commanding the execution of fuch .fentencc, for 

they were not without fame colour of proc~eding therein, becaufe all 
tteafon is felony, tho it be more, and the kinj; may, if he pleafes, 

8 proceed againfl: a traitor for fel~ny; and amielltly a pardon 
[49 ] of all feloni es difcharged fame treafons. ] E 3. Charle" de 

Pardon 13. 22 A.Jliz. 49. Co. P. C, p. 15, but it is a great mifpriflO11 , 
in f~ch jufiices. ' 

The jufl:ices of the common pleas cannot hold plea upon an indiet
ment or appeal in capital caufes , it will be at leafl: erroneous, if not 
voidable by plea; but if they hold plea in appell of death by writ, and 
give judgment therein for the pany to be hanged, which is executed 
accordingly, I think it is an error, i,lnd a great mifprifion in them, 
but not felony, becaufe they had colour to hold plea thereof by an 
orIginal writ Ollt of the chancery under the 'great feal. 

Upon the Caple reafop I take it, that if there be n writ fent to the 
~eriif, cfchetor, or .d, B. and C. to hear and determine felonic!, 
whereas it ought ~o be a commiffion, 42 AJliz. 1 Z, I :'; , :l1Id they pro
c ed dlcrcllpon to a judgment and execution in cafe of felony, it is a 
gmlt mifprifion, but I think it makes not the j udge nor executioner 

, guilty Qf murder; the fame law I take to be in Lacie's cafe, quot/vide 

CD. P. C. p. 4i. 5 CD, Rtp. lUG. a COlllab,fe's cafe. The l:ommiffi
oners upon the fiatute of 28 H, 8. had given judgment of death 
againfl: him that fl:ruck at fea, and the parry died at land; and tlte 
{arne law I take to be, where he that hath the franch ife of lnfangthiif, 
gives.judgment of death againfi a fcloll not within his juriftlichon. 
2 R. 3.· 10. b. the cafe of the abbot of Crow/and; it might be a cauf~ 
of a feizure of me liberty, hut m:lkes not the fteward guilty of munler. 

And wha I have faid of a proceeding it; capitals without me llriCl: 
extent of their commiffion rna y be {a.id of the like proeee'ling, wl ere, 
in (irian fs of law, me comJ11iUion happen'S to be determined. 

A cOffilnfffiou 
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A commiffion of gaol-delivery iifue to A. B. ESc. the fit one day, 
Clnd forget to adjourn their commiffion, or the clerk forget to enter 
the adjournment, a fi lon1 is committed the next day, and they pro
Geed in feffions, and take an indictment, and give judgme lt of death 
againfl: the malefaCl:or, this judgment is erroneous, -aod the clerk of 
aflizes {ball never be permitted to amend tbe record, an enter an ad
journment, this judgment is erroneous, and (ball be reverfed i but 
it makes not the judges guilty of murder or homicide, tho in 
firifulefs of law their commiffion was determined by the firfl: [499] 
day's feffion without adjournment. 

King James iffut:d out feveral commiffions of gaol. delivery, &c. 
the juftices went their circuit, the king died, yet tht:y proceed d, and 
before notice of the king's death condelnned and executed many prj

foners; it is held thefe proceedings were good'J and the commiffion 
fiood till notice of the king's d th, M 3 Car. C. B. Sir Randolph 
Crew's cafe (h), tho , in firianefs of Jaw, their commiffion w . d -
tmnined hy the king's death; but fuppo fe they wc:re both in law and 
faa determined, the judgments that happened upon feffions h gun 
after the king's death would be erroneous, but the judges had not 
been criminal in commanding the execution of their fentence bc:~ re 
Dotice; for if ignorantia juris ,;loth in fome cafes exeufe a judge. 
much more ooth ignorantia [ani . 

If a commiffion of gaol.delivery iffue to A. B. and C. in the county 
of D. and afterward a [econd commiffion of ~aol~deli\'ery in tbe fame 
county iffue to E. F. and G. and there is notice given to the fortn~r 
commifflOuers, but no feffiOIl by virtue of the feeond commlffion. 
whereupon the 'former proceed notwirhlhnding that notice in pays, 
(as conceiving it infufficienr, unlcfs either a wri t of SuperJedtas had 
been fent them, ,?r at leafl: a feffion by the feeond (.ommiHion) anel 
they proceed in cafc:s capital, this makes them not guilty of felony, 
34 A/Jiz. 8. becaufe tho the econd commiffion be eff"c8uul for them 

proceed without any aaual re vocation by SuperJedt{/s, or other. 
-'''''wife of the former, yet the f9rmer is not aCtually determined, till a 

Supt,ftdcar or a feffion b virtue of the fecond commiffion, upon an 
extrajudicial notice, or a notice in pays, the tirft commiffioners may, 
if they pleafe, forbear any further feffion, but they are not bound to 
take notice of rumours and repor.s; the like in cafe of a !berifF, M. 
26 Eliz. Mrme 333 •. 5 £. 4. 

~) e~ •. ell,. 91. 

VOL. I. Ff 
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IF'in the ~me of peace a 'commitIion iIrue to exercife martial law, . 
• 00 fucb commiffioneJ's condemn any of the king's fubjeCh (not heing 

r ] lilled under the military power), t11'is is without all queQ:ion 
500 a gt(>.at mifprifion. and an erroneous proceeding, and accorJ· 

ingly adjudged in parliament in the cafe of the earl of LancaJler, Pad. 

1 E. 3. part 1. de quo /1Ip"a, p. 344. 

And in that cafe the exercifc of martial law in point of death in 
time of pellce is de lared munler. Co. P. C. p. 52. 

But [upl'ofe they be lifred under a general or lieutenant of the 
king's appointment ul!der the great feal, and mooeUed. into the form 

. and difcipline of an army, either in garrifon or without, yet as long as 
it is tempus pacis in this kingdom, they cannot be proceeded againfl 
as to lofs of life by martial law; and the fame for mariners that are 
within the body of the kingdom, but their mifdemeanors, at leafi if 
capical, are to be punilhed according to the fettled laws of the king- II 

dom, 3 Car. tnp. 1. the petition of right; yea, and it feems as 10 

mariners and foldiers at fea, when in aCtual fervice in th(! king's Ihips. 
they o\.lght not to be put to death by martial law, unlefs it be aCtually 

in time of hofiility; and this 3ppears by the fiatute of 28 H,. 8. that 
ft:ttled a commiffion to .proceed criminally in cafes of treafon and 
felony, aDd by the late aCt of 18 Ca~ 2. cap. 9. fettting fpecial orders 
under pain of death by aCt oC parliament (c) ; but indeed, for crimes 
committed upon the high [ea, the admiral had at common law a juriC
diaion even UI 0 d ath, ficundlttn leges marilimas; but this was a dif-
f, rent thing from martjal law. 

ADd this ap ars alfo by the fiatuteof 13 R. 2. cap. 2. the confiable 
and marlhal, who are thejudim ordinarii in cafes belonging to tho 
martial law, are yet thereby oeclared to have no jurifdiClion within 
the r aIm, but of things that touch war, which cannot be difcufi'ed 
nor determined by the common law. 

It mufl therefore be a time of war, that mufi give exercife to their 
jurifdi&ion , at lea1l: in cafe of li(e. 

And thu far concerning the judicial fentence of death, where and 
• when it is bornicid criminally, and when not. 

II. Now a f, words concerning the officer executing {uch {en-

tence, and wh re and when he i culpable in fo doing. 

fe) ADd thil appears alfo from the aD- CutiOD, 3 Cto. I. (_I'. a. (sf u/1I1 IIIiol. 
llual il&tutc for puniOting lIlutiny or d,. 

Wher foever 
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Vherefoever the Judge hath jurifdiaiOD of the caufe, the officer 
executing his fentence is not culpable, tho the judge err in hit 
judgment but if the judge have no manner of jurifdicnon in the caufe, 
the officer is not altogether excu[able, if he execute the fentence. 

In the great courts of j ufiice, as of oyer and' terminer, gaol-delive-ry, 
~(t of the peace, regularly, the lheri ff of the county, or thofe that 
he fubfl.itutes, as under-lllerifF, gaoler, or executioner, are the ordi
nary minifiers in execution of malefaaors, and they are to pur[ue the 
fentence of the court, and therefore, 1. If he vary from tile judg
ment, as where the judgment is to be hanged, if' he behead the 
party, it is held murder (d). 2. It mufi be done by the proper oBi" 
cer, viz. the tberiff or his fubfiitute, if another doth it of his own 
head, it is held murder: vide C~. P. C. p. 52. 

The ufe heretofore was, and regularly fhould be fo fiil1, ~ if 
fentence of death be given by t1~t! lord high fie~ard. a warrant under 
the fcal of the lord fiewanl, and in his name fhould iffue for the ex
ecution, and rhe like by three at lea£1 of the commiffioners of "ytr and 
terminer, where fentence of death is given by them. Co. P. C. p. 31. 

But ufe hath obtaind otherwife before commiffioners of goal-deli
very, for there is no warrant under the feal of the jufiices for e ecu 
tioll, but onl y a brief abfl.ract . 01' calendar left with the fheriff or 
gaoler; alld 1 remember Mr J ufiice Raile would never fubfcribe a \ 
calendar, but after judgment given would command the lheriff ill 
court to dO 'execution, and for not doing it, ~le fined rarney the the- I 
riff of WarwickJhire 2000 f. 

If a prifoner be removed into the king's bench by Habeas 1 
COtpuS, or taken upon an indiament of felony in Middfejex, [502 

and be committed to the marlhal, and upon his arraignment be found 
guilty, and hath judgment to die, the court may fend the perfon to 
Nr..vgate, and command the lheriff of Middfefix to do execution, but 

(tI) Of this opinion was alfo lord eo." 
., p , c. p , 5 2 , 21\ . notwithllandiog.it 

had ~ell p,.a,red olherwi fe in fome in. 
Ilance., •• in the cafe of queen Ann B olty", 
and q ueen Katherine Howard, in the ume 
~C Hem) VIII. the duke of Somtr!a in the 
ume 01 Edward V l. and the lord A.dlty 
in the (ime of tharl" 1. upon the authority 
of which cafea the lady Alice LiJle was be
heoded for treJCon J JQc. II. See Stll" 
'IT, 1'.1, IV. p. ' ~9 ' 

So in the c.res of Ajbtor., '9 1a~. 1690. 
at theOIJB.,Iy, StauTr. YoI.IV.P.4113') 
uq M4Jlt,onw\hc puoter, 0806. 30, '719' 

at the Oltl-Bai~' , who were beth r"nteneti 
for high trea[oD. aDd were hanged till rhty 
w ere dead, w tthout any quanering or be. 
heading, altbo thi, wu oot ooly diffe,'ent 
fr"m, but contrary to ,the rentclIee io Iaiglt 
treofon. which orden, that th ey /bal! b 
hanged, but not till they ace dead: but a~ 
lord Colli ray in the place abo ve-mentioned , 
'Tllt!icllnd_ .ft I.gitlls Ito~ ,,,,,,,,Iu I in
aeed. lioce the j dgmeot ia t e warrant for 
the execution, it /bawd {cem that every 
e,xecution. which is not pUrClliDt 10 the 
judgmell , is unwacrantable. 

Ff2 
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if he be remitted to the marlhal, (:I. regular y he ought to be,) then 
the marlbal is the proper officer of the court to do execution, and he 
Hlay execute tbe offender in Middlcfrx, 'where-ever tbe offenfe wa.s 
committed ( e), and the court may ore tmus, or by their order, com
D)and the fhcriff of AI/iddlefc;r to be affilling, but the entry upon the 
roU ought to be, Et prtrcrptllm elf mareftal/o, & c. quod faciat execu

ti,1nem periculo incumbcntc j and thus it was done H. 24 Car. 2. upon 
a com·iClion of munler committed in K ent upon a trial at the king's 
bench bar, upon fearch and producing of many antient and late pre
cedents, for regularly, he that is the immediate miniller of the coun, 
ought to make exet:urion, and fuch is the marlhal to the court f 
king's bench, efpecially where the ,perfons are committed to his 
cuftody, and this is done without any writ, but only by the command 
of the court 0 'e tel/liS. 

And thus far concerning the death ,or killing pf a man, where it is ' 
not, and ht:ll: it is punifuable, and the feveral degrees thereof. 

(.) s« Altv«s cafe fupro ill ".tis p. 46'4-
.... ho wete extculcd in Sur.., fo r a Int1 
committed in P,mbr' !tjhirt in 1Y"lrs: fee 
allo the elfe of Filz .Pclrick and Br.d""ay, 
l"'ft'Tr. rul. 1.1" 3i 4, who were cxe.:u· 

led in Middl1tX for a faa in IVilrfhirt, and 
Ihr ca fe of Loy", Slaft 'Tr . V. l, VI. p. 33'" 
w ho was executed in M iddlcj", for a fatlill 
F.Jfo~ . 

Forler. :'(7. 

C HAP. XLIII. 

Of larciny, and its kinds. 

A LTlJO the oiFeufe of burglary arul arfon are of an higher 
nature than larciny, yet becaufe there be fome thi ngs that fall 

er the confidelation 0 larciny, that are nece{fary to be knowll 
previoufly to the conGderation of burglary, (5 c, I {hall begin with this. 

Larciny or theft, und r the various laws of feveral countries, hath 
n und r \'ari u d\!gr es of puniOunent : in fome countries the 

pUlliOunent wa tripl or fourfold reftitutioD, as among the Jews (aJ, 
in ethers deportation or .bauilhment, or condemning to feveral em
ployments, a. among the Romans. (b) 

And 
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And i. England, in antient time, the punifhment of th ft wa not 
fixed or {elded, and altho Hovcdm and Simon Dill/elm '!lis t lls us. 
thatfimlijJimlt legeJlaluit Henricus primus, quod fum lalrodnio dt!prc .. 
henJi /u/pmdantur; yet in the time of HCIlry II. they were otherwiCe 
punilhed; quod vide opud Scldm. Jur. Ang. p. 83. But the Came 
~ touching the puniGlInent of grand larciny with death, feems to 
have been fixed and fettled ever 1ince the time of Hmry II. and 
Broaon, that wrote in the time of Henry HI. takes it as a thing {et~etl 

/ and commonly prat\:ifcd in his time: vid.· ipjillll. Lib. III. cap . 32. 

p. \5!' h. (~ ) 

'Now touching the kinds of larcinies they are two, viz. either 11m
pie larciny, or Iarciny accomp:mied with violence or putting in felr. 
which is called robbery. • 

Simple larciny or theft is of two kinds, viz. 

Grand larciny, when it is ab»ve the value of twelve-pence. 
Petit larciny, when only of the value of twelve-pence, or under. 
The nature of the offenfe is the fame in both, but the degrees of 

their punilhment differ, as /hall be faid. 
And therefore what is Caid concerning grand larciny here is 

applicable to petitlarciny,except as to thcpoint ofpuni/hment, (50 4-] 
for the punifhment of grand lan!iny is death and lofs of goods, thepu
nilhment of pelit larciny is lofs of goods and whipping, but not death. 

SimItle larciny is ddined by BraE/on (c) and Britton (d) to be 
jrolidulullla COIl/raE/atio rei oHmte CUIll anil110 furandi invito damino. 

cujus 1't'S illa f';;rit-; hy my lord Cokc to be the felonious and fraudulent 
taking and carrying away by any man or woman of the mere perfonal 
goods of a-no ler, neither from the perCon, nor by night, in the houf~ 
of the owner. Co, p. C. p. 107. 

I {hall pUl-fue his mcthod in that chapter with fueh adQitions at 

!hall be requifite. 
t The inditb.ent runs vi (5 armis felonie? Juratus fli it, upit (5 Ill

p ortavit in cafe of dead cllJttle , tepit (5 ahduxit iQ ~[e of a horre. 
(Cpil [5 effugavit in cafe of {ijeep, ~ows, t.!fc. wherein the worda 
jelonic1: juratus fuit, upit, are dfential to the crime. 

T his defcriptiol1 gi'ves us there heads of inquiry. 
1. What a taking. 2. What a ca,rrying away. 3. 'What a fel~ 

nious taking and carrying away. 4. What the perfonal goods. 5. 
What the goods of another. tl. What or who may be {aid a take!_ 
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The, e regularly are the ingredients into this crime of felony, and 
mlln be {everally conGdered. 

I. What fuall be raid a taking, 

If .If. deliver~ a horre to B. to ride to D . and return, and be rides 
away onimo furandi, this is DO felony; the like of other goods (cJ. 
Co. P. C. p. 107.28 Eli:z;. Butler's cafe. 

So ,if a man deliver goods to a carrier to carry to Dover, hI' car
nes them away, it is no felony; but if the carrier have a bale or 
[ ] trunk with goods deliverd to him, and he break the bale or 
5°5 trunk, and take and carry away the goods animo furandi, 

or if he carry the whole pack to the place appointed, and then carry 
it away animo furandi, this is a felonious ' taking by the book of 
13 E. t 9. Co. P. C. p. 107. 

But that mull be intended, when he carries them to the place, and 
delivers or lays them down, for then. his pofi"effion by the lira deli
very is determmed, and the taking afterwards is a new taking: vide 
!l H. 7.14. 

Before the natute of 21 H. 8. cap. 7. ' if a man had deliverd goods 
to his fervant to keep or caTTY for him, and he carrieth them away 
tl11imo furandi, this had not been felony (f), but by that fiatute it is 
Jnade f, lony, if of the value of forty lhillings; but the 'offender Ihall 
at this day have his clergy (g); but yet if an apprentice ( II) doth 
this, or if a ~n deliver a bond to his fervant to receive money, or 
deliver hi'm goods to • fell, and he accordingly fells and receives 
the money, and carries it away animofurandi, this is neither felony 
at common law, nor by this ftatute. Co. P. C. p. 105. 26 H.8. 
)}y. 5. o. b. 

A. a fervaot of B. receives the rents of B . and animo furandi car
ries it away, this i not felony:it common law, becaufe 4. had it by 
delivery; nor by the fiatute, ' becaufe he had it not by the delivery 
ofbi. mafier or minrers. Dolt. cap. 102.(i) 

Ct) Upon this princjpl~ it was doubted, 
wIIcth r a penon )l irin, lodgings was guilty 
of (ciony in Ilealin th~ lI;oudi hc had hired ,,·i h hi, lodgi"gs • • l e Ktl. 2+ & III. but 
this doubJ II rcmovcd by 8 ~ + W & M. 
up. 9. whcrtby it i d eclar~d to b felouy. 

(I) Thi. wis " d ifJluttd pomt (fcc 1 H. 
1. I , ••• ) for irh r •• fon the ltotule of 
~I H. a, '.P.1. ' e m etofcttlethedoubt 
,bat ..... It III on I • .., ; lor in the before
mentioned cafe, 11 .1 . '4. i is faid to 
be felony, ifhe w.$ intrult ,' Ih the keep
ing oaoJ .,t"hi» I hou e, /tol' le, fSt . b "\lit". thinS' are adjydg d in the 

maftcr'l polIcffion; but if he be inlruficd "
to carry the things out of the houfe, &c. 
clfcwherc, thcn it is not ttloD). "0 By " H. StOp. J 7. Clcrgy wastakeD 
away. rtfiored aga in hy J E. 6. top. u . 
alld og.m lol<.n .way by u ./ln1l. rap. 7. 
fror:n offenfe. committed in any dwelling~ 
houfe or out_houfe. exceptinf in thc cafe of 
.ppr<ntic I under th age 0 fifleen year •• 

(.I) The Ilal u t~ a1fo excepll all fervanta 
wirlnn the age 0 eighleen y ar • thi. aa. 
which wal J'C!pcal'Q by th geocnl words of 
J Ahr.c.p. 1. ill v4"cd by 5 Eli"., Ij. JO. 

(i,NwEdit. fIJI. '55"'49' 
. JI. c¥1ivers 
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A. delivers the key of his chamber to B. who unlocks the cham

ber, and takes the goods of A. animo furalldi, this is felony, becaufe 

the goods were not deliver'd to him, but taken by him. 13 E. 4. 9. ". 

He, that hath the care of another's goods hath not the pof- [ 6] 
- -- 50 feffion of them, and therefore may, by lis fi loniou em-

,I ~ng of them, be guilty of felony; as the bud that hath the 

charge of the mafl:c~'s plate; the lhephenl that hath the charge f 
his mafier's lheep. :3 H. 7. 12. h. 21 H. 7. 15. o. Co. P. C. p. 1 ~. 

/ The like law for him that takes a piece of plate fet before him/ 

drink in a tavern, &(. for he hath only a liberty to ufe, not a pof

feffion by delivery. 13 E. 4.9. 
And fo it is of an apprentice, that felonioully embezzels hi 

mafl:er's goods or money out ofbis {hop, it is felony.palt. cap. 102. 

If A. comes to B. and by a faIfo melfage or t.oken receives money 

of him, and carries it away, iJ is no felony, ' bu.t a cheat punilbable 

by indiCtment at common law, or upon the £latute of 33 H. 8. tap. 
1. by fetting in the pillory. 

If A. finds the Qurfe of B. in the highway, and takes it and carri , 
it ~way, a;;;]l~ath all the circumfiances that may prove it to be done 

animo furandi, as denying it or fecreting it, yet it is not felony; the 

like, in cafe of taking of a wr ck or treaJurc-trove. 22. A.lJiz. 99. or 
a waif or £lray. 

But yet this taking of treaJure-trove, waif, or £lray mnfi be where 

the party that takes them, really believes them to be fuch, and colour5 
not a felonious taking under fuch a pretenfe, for then every felon 
would cover his felony with that pretenfe. 

Where a man's goods are in fuch a place, where ordinarily t11 y 
are or may be lawfully placed, and a perf on takes them animo fu
randi, it is felony, and the pretenCe of finding mufl: nor e cufe. 

If a man's horfe be going in his ground, or upon his common, 

ttnd he takes it allimo furandi, it is no finding, but a felony. 
So it is if the horCe {hay into a neighbour' ground or common, i 

is felony in him that fo takes him; but if the owner of the groUlld 

takes it damage feafant, or the lord feifes it a$ a fl:ray, tho perchance 
he bath no title fo to do, this is not f~l/tO animo, and therefore 

cannot be felony. 

If the lheep of .-1. £lray from tbe flock of A. into the flock [ J 
of B. and B. drives them along wi[h his flock, or by pure 50 7 
millake {hears him, this is uot a felony, but if he know it to be 
Illother'$J anclmark it with his marks, this is an eviden of _ oy. 

Ff4 A maD 
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. A man hide. a purfe of money in his corn-mow, his fervam find~ 

Ing it took PlI,rt of it, jf by circumfianct:s it can appear he knew hi 

• miller laid it there, it is fel<my; but then the circumllanr.es muft be 
pregnant, otherwife it may ~e rcafonably interpreted to be:,- bare 
finding, becal1fe an ul1u(u:t1 place for fuch a depofitU;ll. 

, A. hath a cleGgn to fic;al [he hor (c of B. enters a plaint of reFl~ \ 

in the lllerifl's coun for the horfe, alld gets him deliver'd to hin~, and 

the~ rld~s him away; !hi. is takin and llealing, becaufe done ill 
fi'audem /egiJ (It) P. 15 Eliz. B. R. Co. P. C. p. 108. 

A. h~th a mind to gct the goods of B. intu his polfeffion. privately 

deliver an ejeClment, and obtains judgment agaiufl: a carlJal ejeClOl~ 

~nd thereby gets po lfc fiion , and takes the goods, if it were animo 

furandi, it i la(l' iny. 
If 4,. fl: al$ the horfe of B . and afterwards delivers it to C. who. 

w:! no party to the firll: fie;tling, an,.d C. rides away with it aruma 
/tmln -ii, y!!t C. is uu fdon to .8. bec,allfe tho the horfc was fiolell 

flOm B. yet it was /tole by A. and not by C. for C. 11011 ~cpit, neither 

i he a f~lon t~ A. for. he Ld ~t by his delivery. 
Rut if A. fieal ' the hone of B. and after C. lleals the fam.e horfe 

from A. in this ~afe C. is a fe,lon both "s to A. ':lud as to B. for by the 

theft hy A. B. lo!\: not the property, 0 nor, in ~aw, the pofi'effion of 
),i horfe or other goods, and therefore in that cafe C. may be appeal 'd 

~£ fclony by lj. or ind1Cled of felony, quod cepit ~ ofportavit th~ 
h9rfe of B. ~ H. '1. 5. b, 13 E.4. ~i. b. . , 

And th~t \S ~h~ rearon, that if A. fieals the goods of B. in the 
county of C. and carries thelll into the ~ounty of D . .1/. {nay be in

diacd for larciny in the county ?f D. for the c~>ntin~ance of the af-

08 portation i.~;l new ~aption; b\1t if. he be indiCted of ro~ber!" 
[5 I it mull: be m t'le ~ounty of C. where the (orce and puttmg III 

fo.:ar 'a ', tie quo pojl((/. 4 H. 7. 5. b. 
U. The words' 6f tbe indiCtment are not only apit, but cepit is 0/ 

~rll1'tJit, or abdu:<i~ or tjfllgovit. . ' 
If A. com s into the clore of IJ. aJ;ld takes his hor(e with an intent 

to n al him, and before he gets out of the c\o1'c is apprehended. 

t11ll. iii a feloniotlS taking ~nd carryit1g away. and is larceoy. Co. P. 
C. p. 1 ,I 9. Jufii e Dalifln's r ports . 
~ if a gueft lodge:l in an inn, and takes the {beets <?f the bed with 

~fI intllll to Heal them, 'and carrie t~em out of hi chamber into tQe 

(1) SecalCo K cl. 4z. 
hall, 
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hall, and going into the !table to fet h his bOrfe is apprehend~d, this 
is felony, and a felonious taking and carrying away, 21 A./Ji'Z. 39. 

CD. F. C. p. 108. and accordingly it was- ruled 16 Cay. 2. B. R. npon 
a fpecial verdi6t found in Cnmhridgcfoiye t I), A. comes into the owel
ling-honfe of B. nobooy being there, and breaks open a chell: and 

'. " ?~t goods to th value of five thillings, ~nd lays theln on the 
fl oor of the fame room, and is apprehended before he can remove them 
he was indi6ted upon the natute, and uufred of hi clergy by the ad
-ke of all the judges, except one; for the tak ing out of the cheft was I 
felony by the common law, aud the fiatute of 39 Eli:t. cap. J 5. al
ters not the felony, but ouUs only the d ergy. Ex libyo BridgCl1l'aJl. 

A. hath bis keys tied to rbl: firings of his purfe, B. a cut-purfe 
takes his purfe with m Oil y in it out of his pocket, but the keys, which 
were }ranged to his purfe ftrings, hanged in his /pocket. A. takes B. 
wi th his purfe in his hand, but t~e ftring hanged to his pocket by 
rhe keys, it wa~ ruled this wa no felon , for the keys and purfo 
frrings hanged in the po<;kct of .d. wherehy A. had frill in law the 
polfcfiion of his purfe, fo that /i et cepit 1101 ajpoy/ovit, 40 E/hz;. Wil. 

\t;',!{on'scafe ci ted M. 8. Jae. C. B. (m) . 
\ HI. 1\.s it is repit and aJportavit, 10 it mun be felonirI . or animo frt

"flnd,i, pthcrwife it is not felony,. for it is che mind that makes tho 
taking of another's goods to be a felony, or a bare tr.efpafs only 
but bccaufe the intention and mind are feerct, the intention mull: be 

jlldged by the circumnances of the fa6t, aml.ttho thefe cir- [ ] 
cumfrances are various, and may fometimes deceive, yet SQ9 
!:t·gul<\rlr ~Ild ordinarily thefe circum~nccs following dire6t in this 
cafc. 

If A. thinking he hath a title to the borfe of B. fcifeth it as his 
own, or fuppofing that B. holds of him di!trains the ho(fc of B. with
out caufe, this regularly makes it no felony, but a trefpafs, bccauCe 
t re is a pretenfe o.r title; but yet this may be but a tri k to colour 

fdony, and th~ ordinary difcovery of a felon,ious intent Js, if the ...... 
parry doth it fecretly, or being charged with the goo Is denies it. 

If A. takes away t1 go.ods of B. openly before him or ocher per .. 
fons, (oth rv:ife. ~h.an by app.arent robbery) this carries widl it an 

ev idell~~ v.nl,}:' of ~ trefpafs; bec~ufe d,on~ ~penly in the prefcllce of 
the owner~ or of other perrons thilt. are known to the owner. 

(I) Si",jvn'l caf~1 Kll. 3 r. 

. . 



HJSTORIA PLACITORUM CORON~. 
. If 4 . lea'l"l'1 his barrow or his plow-firings in the fiek1, and B. 

:ving land in the fame field ufeth it, and having done, either' re
tot tb tbem to the place wher they were, or acquaints B. with it, 
this is no felooy, but at moll a trefpafs. 

If 4. 'IlOO B. being neighbour5, and 4. having an horfe on the 
COCl1lDon, and B. having cattle there, that he cannot read' d.} ; 
tak \lp the horfe of A. and rides about to find his cattle, and havio~ 
done, turns off' the horfe again in the common, trus is no felony, 
lIut at moll a tre[pa[s. 

So if my fervant, without my privity, takes my horfe, and rides 
abroad ten or twelve miles about his own occafions, and returns again, 
it is no felony, but if in his joumey\ne fells my hor[e, as his own, 
this is declarative of his firll taking to be felonious, and animo furandi. 

But in cafes of lal ciny the variety of circumfiances is fo great, and 
tll complications thereof [0 mingl~d, that it is impoffible to prefcribe 

I th~ ircl,lmfia~(es videllcing a felonious intent, or the contrary. 
ut the [arne mull be left to the due and attentive confideration of 

tbe judge and jury, wherein the bell rul e is, in dubiis, rather to 
iucline to acquittal than co.nvietion. 

IV. It mull be of goods perforlal, for otherwife no.fe1ony can be 
commined by taking them. 
[ 1. Therefore of chattles real no felony can be committed, 
510

] and theretore the taking away of a ward cannot be felonp 
nor of a box or chf!fi of charters, that concern land. 10 E. 4. 

U.h·rn) 
2. ith r can larciny be committed of things, that adhere to thet 

freehold, as trees; grafs, bullies, hedges, fioncs or lead of a houfe. 
or t like. ( 0) . 

But if th yare fever d from the fr ehold, as wood cut, grafs 
ill c ks, !tones digged out of II. quarry, then felony may be com
wi by fi aling of th m, for tllCY arc per[onal goods. 1 $ H. 8. ~.~. 
12 E. 3. Goron. 119. 

(.) No ' cau (dbny be commItted of 
Ponds, 1I0tes. P1: pther 'writings, th t re 
lecurfties for a debt, beelufe they derive 
their y lue frofO <b1<s tn .01.", whIch 

annot be ft I n. Dalt. N_ Edit. p. 501. 
a e. •• R,t. 33. but by ·a lile fiatute a Ct •• 
11. '''/', ~5! t e ~ lin& pf on s, bill., 
Ilotel, fs!r. u m de felony with or withnut 
&h~ ben~fit of the clergy, in the fame man. 
Iler, ISlf t (Offende! h p I~ oed, of '* lIke Vilue, with tbe mohty fc ul d by ---- , 

Cueh bonas, &,. 
(0) But n by 4 Cr •• n. tap. 31. it i. 

fdon y to fieal, rip, cut, or break wilb 
intent to Ileal any lead , iron bar, iron glle, 
iron nil or pahfa<lo fixed to any houfe, or 
out-houfe, nr fenccs thereunto belonging, 
an4 every perron, who !hall be iding or 
abetting, or lbaJl buy or receive any (ucb 
lead, {dc. knowing tbe rime to be nolen, 
i& fLlhjc d 10 lhe fame pWlIlhmcnt. 

J,3llt 
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• But if a man come to heal trees, or the lead of a church or houfe. 
and fever jt~ and after about an hour's time, or fo, Come and fetch it 
away, this hath been held felony, becaufe the aCt is not continuated 
but interpolated, and in that interval the property lodgeth in the right 
owoer as a chattel, and fo it was agr~ed by tbe court of king's bench 
Q t..::4f'.-J. updn an india-m ot for fl:ealing the lead of WeJlmi'f./le,-.... 
Ahbty. Dolt. £op. J03. p. 166. (p) 

3. Neither of corn f1anding upon the ground, for tho it be a chat, 
~ perfonal, :md goe to the executor, yet it favours of the realty, 

wbile it /land fo. Co. P. C. p. 109. 

4. Lareiny cannot be committed of fueh things, whereof no man 
Ilath arr dett:rnun.!te property)tho the things themfelves :He capable 
ef property, as ~ of treiiJure trove, or wreck 111l :feiud, tho he, that 
hath them in point of franchife. may have a fpecial aetion againfr 
him, that takes them. • 5. Larciny cannot be committed of things, that are ftr~ no/ur",,_ 

1Jnr~claimed, and nJlL/ius in honis, as of deer or conics, tho in [ ] 
a plirk or warren, ftili in a rive; or pond, wild-fowl, wild 5 r I 
{waps, phCafants. \ 

But if any of thefe are kiM, larcin ' may be: committerl of their .Belh 
or !kios, becaufe now they are Ulluer propriety. 

Of domefiic cattle, as iheep, oxen, horfes, &c. or of domefiic fowls, 
as hens, ducks, geefe, &c. and of their eggs, larciny m y be com
mitted, for they are under propriety, and fern for food. 

Of thofe beafis or birds, that are fer~ :atur&, but reclaimed and 
made tame or domellic, or ferve for food, larcioy may be committed, 
s deer, conies, pheafant~, partridges, but then it mull be, when he, 

tbat fieals them, knows them to be tame, and fo of reclaimed hawks, 
and likewife of the young of fuch la~cio y ma y be committed, but of the 
young of thofe beafis or birds, that are fertr noturd, tho in a park, 
aJdtho the owner hath a kind of property rali01lc loci, p"ivilegij (5 

Impotentid!, yet larciny c~nnot be cO.l1Unitted of them, as of young 
fftwns in a pnJk, yOU.fig conies in a warren: of young pigeons iQ a 
Qove-e,oaf, fiih in a trUl)k or net, larciny may be committed. 

Of young hawks in the neft larciny milY be committed, but not of 
hawk eggs, h.t the takers are punilh<lble by fine and imprifonment 
upon the !taMe of 11 H. 7. cap. 17. and 31 H. 8. fap. 12. (r) 

<p} Ntw Edit . <II./,. 156. p. SOl. 
(r) By this llatute it IS mad fc,lony to 

ha.wks eiSs out of ~ny neth lI'ithia 

I . 
the king's lands, but thi, i, repealed by 
\he seneral word~ of I Mar. 'PI' I. 

f 
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Of wlld (\'Vans, nor of their young, larciny cannot be committed, 

but if they be made tame anrl domenic, or if they be marked and 
pinioned, it is felony to take them or their young. 

But it feems, that if they be marked, and yet flying [wans, that range 
, ab10jld out of the precincts or royalty of the owner, it is not felon y 

to kill and take them, becaufe they cannot be known to b~.P. 

. any: thefe feveral inltances and differences may be colleCted from 

Co. P. C. p. IO!), 110. Dalt. cap. 103. (f), and 7 Co. R ep. 15. h. 
Cafe de Swans & libroJ ihi. 

, 6. Larciny cannot be committed in fome things, whereof 

[5 t?] the owner may have a lawful property, and fnch whereupon 

he may maintain an aCtion of trefpaflt.: in refpect of the bafenefs of 

their na,ture, as malliffs, fpaniels, gray-hounds, blood-hounds, or of 

ome things wild by nature, yet reclaimed by art OT indufiry, as bears, 

foxes, ferrets, &c. or their whelps, {IT calves, becallfe, tho reclaimed, 

they {erve not fOT food, but pleafure, and fo differ from pheafants, 

{vans, &c. made tame, which, tho wild hy nature, ferve for food . 

. Only of the ret=laimed hawk, in refpeCt of the noblenefs of its 

l1!lture and ofe for priqq:s and great men, larciny may be committed, 

:Il if the party know it be recllli~ed. . 

, { V. What thall be faid the perf'OIl'iltl $oods of any perfon, or of an

other perfon. 

Every indictment of larciny ought to fuppofe the goods fioJen to 

be the goods of fomebt>dy, 

An indictment of lurciny of the goods cujuJdatn igm)ti is good, for 

it is at the king's fuit, and tho the owner be not kno~n, thtl felony 

mull be punj{hed. i"l H. 6. Enditcment 12. 

And yet 10 H. 6. Elldiummt- 9. an indictment, quod A. vt1'hel'nvit 
B. and 20 jack p"etii 2Os. felOllicD etpit, held good without fhewing 

hofe they wt:re. 

But all indictment of' A. that hc i~ cOn/muni Int1'o without {he;,' ~ 
in particular what he ./lole, is not good. 22 AJliz. 73. 

An inliiCtmrnt, that bona donll1s t5 lCcleJi~ tempore vacationiJ, or. 
Jona capellte ill' cuJlodia J. S. Idonice cepit, i ' good, 7 E. 4. 14. h. 

CIJ. P. C. p. 110. Stallif. P. C. p. 2li. h. t$ 95. h. 
If a man {\: al bells, or other goods belonging to a church, he may 

be iudiCl:ed, fJuOdfelonice, fSc. cepit bona parochiallorulIl de B. M. 31 
tJf S2 E i2l. B. R. Badman a~d Grml verfus Ringwood (t), a{ld yet 

(t) Cro. Eli!,- 145. 179' -
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an aCtion of trefpafs lies for th~ churchwarden in fuch cafe, ,{Mar, 
b,no & catalla parochiallornln in cuJiodid JIIIl, or in cufiodia A. B. prte
dece/Jonnn .!lforum gardiallorum ecdefile cepit ttl ajpol"tavit ad dam~um 
parochianorum. T. 36 Elj,);. B. R. Method and Barfoot. Djer 99. 

If A. have a fpecial property in goods, as by pledge, or a leafe for 
.O'lrs \lnd the goods be fiolen, they mufi be Cuppored in the indiCt· 

ment the goods of A. 
If A. bail goo~ to B . . to keep for him, or to carry tor [ 1 ] 

~, and B. be robbed of them. the felon may be indiaed 5 3 
for larciny of the goods of A. or B. and it is good either way, for 
the property is fiil! in A. yet B. hath the poireffion, and is cbarge
able to .d. if the goods be fiolenj and hath the: property againfi all the 
world but A. ' 

A. is indiCled, that he fiole the goods of B. and it appears in the 
indiCtment, that B. was a feme covert at the time, the indiCtment is 
naught, for they are the goods ~f her hufband, and fo jf A. be in
diCted f~r fiealing the goods of B. and upon the evidence it appears. 
that B. had neither interefi nor po!feffion in tbe gbods, or was a fem, 
~overt, the party ought to be .a\qnilted, but then he may be prefently 
indicted de novo for fiealing the goods of the hufband or true pro
prietor; and fo it once happened .before me at AyleJbury 1667. in the 
cafe of Emu, who was conviCted and executed upon a fecond i~ 
ditbncnt. 

Regularly a man cannot commit felony of \he goods, wherein he 
hath a property. 

If A. and B. be joint-tenants or tenants in common of an hor(e:. 
anu A. takes the horfe, poffibly animo fur«1ldi, yet this is not felony, 
becaufe one tenant in common taking the whole doth but wh t 'by 
law he may do. --

Yet if A. take away the tr.ees of B. and ~ut them into boards, B. 
nyrtake them away. and it cannot be felony; fo if A. take the doth 
/t" B. and make it into a doublet, B. may take it, and it cannot be 

.. felony. M. 2 Eliz. More n. 67. p. 19. . 

. If A. take the hay or corn of B. and mingles it with his own heap 
or cock, or if A. take the cloth of B. and embroider it with filk or 
gold, B. may retake the whole heap of corn, or cock of hay, or gar. 
ment and embroidery alfo, and it is no felony, nOI fo much as a, 
trefpafs. II.' 36 Eliz. B. R. P 'Phalli n,. 2. p. 39. 
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Yet if A. bail goods to B. and afterwards animo furandi fieals the 

goo<! from B. with oefign probably to charge him for them jn an 
action of detinue, this is felony; quod vide 7 H. 6. 43. a. Co. P. C. 

,. 110. StamJ. P. C. p. 26. 0 

The wife cannot commit felony of the goods of her hu!band, for 

[ 
I ) they are one perfon in law, 21 H. 6. Coront 455. eg. ,Po I::; 

5 4 p. 110. and therefore, if !he take or fieal the goods of her 
hu£band, and deliver them to B. who Knowing it, carries them 
away, thi feems no felony in B. for it is taken, quaji by the confeQ.~ 
of her hu!band (u), yet trefpafs lies againfi R for fuch taking, for 
it is a trefpafs, but in (of/orcm vitte it !hall not be adjudged a felony, 
and- fo i take the law to be, notwi~fianding the various opi;ions. 

, -Dolt. cap. 104. p. 268, 269. ex fellu: a Cooke. ( x) 

But if the huiband deliver goods to B. and the wife 'had taken them 
f'eIonioufly from B. this had been felony in the wife, Dolt. cap. 104 • 

.1. 268. for if the hu!band himfelf h~d taken them feloniouDy from B. 

it had been felony, as hath been faid; but then it mufi in b<?th cafes 
be a taking animo furandi. 

Rut if a man take away another ~'s wife againfi her will cum 

~/Jnis viri, that is felony by ,the natute of W ifim. 2. cap. 34. which 
faith, Habcat rex fellam de hI/lis fie ajprJl'tatis (y), 13 AiJiz.6. But 
if it be by the confent of the wife, tho againfi the confent of the hue· 

to- band, it feems to be no felony, but a trefpafs, for}~ cannot be a felony 
in the man, unlefs it ~ a felony in the woman, -who confented to it, 
~.d tz: 6. but Dalton thinks it felony, ubi fupra. 

"'t Net in fome cafes the principal agent may be excu[ed from' felony, 
~d yet he, that is principal in die fecond degree, may be guilty, as 
if' a man put a child of (even years to take goods, and bring them to 

)l1Ql, and he carry them away, the child is not guilty by; reafon of 
hls infancy, yet it is felony in the other. .;. ,/ Q 

i.I If A. die inteHate, and 'the lroods of the deceafed are fioJen l)~e 
~r b \ 

.,'" .lhninifuation coromi ted, it is felonv, and the goods nlaIl be fuppo{i !:l 
, . to he bona cpifcopi dt D. ordinary of the diocefe, and if he made B. 

lliB ecut~r, the goods 111al1' be fuppo[ed bona B. tho he hath not 
pro d the will, and they need not Ibew fpe ially their title as- ordj .. 
lW'y or ex cutor, recaufe it is of their own poffeffion, in which 

C2n be prefumed. Dillion ,,&i i"f,.,11 
(x) N_EJit . ttlP.IS7.P.So+ 
(,y) S C~.llfftit. +34-
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cUe a general iorliamerft a well a a general aaian of trefpafs 
~ ithout o:lming themfelves executor or ordinary, and fo for an ad
mini fi rator. 

But if fervants in the houfe imbazle their maller's good after bis. 
deceafe, this feems not to be felony at common law, but ollly trefpafs. 
Iolecaufe the goods were quorlammodo in their cufiody; and therefocc 
remedy is provided by the fiatute of 33 H. 6. cap. L that if tbey ap
pear not upon proclamati,pn, they lhall be attaint I)f felony, but if they 
appear, they lhall anfwer for it as a trefpafs. 
. But an il1(liament, quod invenit hominem mortuum, & je/qnic-e ~ , 

,-alus fuit duas tunicas without faying de bonis & catallis of the e~e
cutor or ordinary, is not good, and therefore the party was difcharg~. 
11 R. 2. Endittmcnt 27. \-

.A. digged up a dead body out of the grave, and fiole his {hroud, 
and buried him again, this is reported by Mr. Dailln, cap. 103. p. 266. 
to be nQ felony, but a mifdemean1>r, for which the party was whipt. 
And accordingly I have feen it reported to be hdd 16 Joe. ill Not
till[ham's cafe (z), quia lIullius i1l bonis, but fee Co. P. C. p. 110. in. 
Hainc's cafe (aJ ruled by the \l,dviee of all the judges to be felony, 
and ill the indittment the goods {ball be fuppofcd the goods of d'loC 
executor, adminifirator, or ordinary. 

But it is held, that if .A. put a winding-{beet upon the dead body 
of B. and after his burial a thief digs up the careafe and fieals 'the: 
lheet, he may be inditted for felony dc bonis &. catallis.A. becauCe it 
traDsferd no property to a dead man. 12 Co. Rep. 11 Z. 

VI. I come to the flxth eonfideration, who may be faid a pe.foa 
committing larciny. but of this I have at large treated before cap. 3, 
&c. and therefore lhall fay but little here. 

An infant under the age of diferetion regularly cannot be guilty Of 
lareiny, viz. under fourteen years, unlefs it appears by circumfrancet, 
thy-tre hath a diferetion more than the law prelumes. I 

/ A madman, non compos, or lunatic ill the times of his lu- [ 6] 
naey cannot commit lareiny, but ought to be found not guilty 51 

upon due evide~ee. thereof. 
Afmu covert alone may be guilty of larciuy, if done without co

ercion of her hufuand. 27 .AjJiz. 40. 

(~) This cafe i. mention~d by DJI.n in Nt'W Etlit. h (4/>. J 56. p. 60'. 
• tile plate citc4 by Ola autbQrJ which ( .t ) U. Co. 1&~, 
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But it hath generally now obtaind, that {he cannot be guilty of 
larciny jointly wIth her hu{band, becaufe prefumed to be done by 

coercion of her hu{band. ride Dolt. cap. 1 04. (b) Star/if. P. C. fo!. 
~6. tl. & films ibi. 

But this I take t~ be onl1' a prcfumption till the contrary appear, 
for I have always thought, that if upon the evidence it can clearly. 
appear, that the wife was not drawn to it by her huiliancl, but that {be 
lII'llS the principal aClor and. inciter of it. {he is guilty as well as the 
buiband, butjlabitur pra:/llmptio, donrc probettly ill colltrayiullI, neith-er 
- the book of 2 E. 3. Corone 160. to the contrary, but in the book of 
27 AjJiz. 40. whcrc fhe was indiCled alonc. inquiry was made. whc
cher it were by coercion of the huilialld. 

And therefore, if A. and B. his wi~ be indiCled by thefe names of 
larciny. the indiClment is not vOld, for the huiliand may be convich;,d, 
aho the wife be acquitted upon the prcfumption of her huiliand's co

crcinn· 
c 

. Again. the huiliand may be acquitted, and the wife found to have 
, done th felony alone, for every indiClment i ~ feve ral in law; or again, 

tho primlifacie the wife callnot be guib.y of larciny. no 110r of burg
la{'y. where the buiband is pany in the fael, (tho (be may be guilty 
of murder or manflaughter jointly, with her hufband) and therefore 
prima facie the wife in fuch cafe mull: be acquitted, yet for my part I 
think the circumnanccs may be fuch, that the wif.: lIIay be as well 
guil .y in larciny or burglary. as her huiliand. 

If a fervant commit felony by the coercion of his mailer, yet it 
doth not xcufe the fervant, tho it cxcufe the wife, as i before raid. 
for the wife is iufeperably .fub potejlate vi"i, but it is }lot fo with a 
tervant. for a he 1s not bound to ob y his mailer's unlawful commands., 
fo be may' recover damages for any wrong done him by his maner. 
J)ah. cap. l04.p. 269. (c) . . 
~ Black. Com. Lib, iv. cap. J1. p. u9 10 ' 44' and Foner ~a, 11 , 1l4, 366. II 
• I Hawk. P. C. Index llt. Larcinr. 

CHAP. 
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C HAP. XLIV. 

CMceming the diverfities of grand larcinies among themfihm in rcla~ 
tion to clergy. 

A LTHO the punifhment of all grand larciny by the law is death 
. (a), yet in relation to clergy, which is a kind of relaxation of 
the feverity of the judgment of the law, there is difference made by 
aCts of parliament between fo!Ue larcinies and others. 

By the antient privilege of the clergy, and by the confirmation and 
fpecial conceffion of the fta~te of 25 E. 3. cap. 4. the benefit of 
clergy was to be allvwd in all treafons and felonies touching other 
perfons than the king himfelf and his royal majefiy . • Therefore as welJ in grand larciny, as in other felonies, clergy is 
to be allowd, where it is not to be taken away by fome fubfequent 

aCt of parliament. ~ 

And in all thofe cafes, whitein it is fo taken away; the indichnent 
of fuch Jarciny or other fdony tnUn bring the cafe within the parti~ 
cular provifion of thofe natutes, which in fuch cafes takes away c1er~ 
gy, otherwife it is LO be allowJ, tho upon the evidence it may fall ont, 
that the truth of the faCt appears to be fuch, as is within the fpecial 
provifion of thofe narutes, that fa take away.c1ergy. 

The natures therefore, that take away clergy in fame particular 
larcinies, are thefe that follow: 

1. By the natute of 23 H. 8. cap. 1. "All perfons found guilty 
" of robbing any church or ch:l.peJ, or other holy places, or of rob. 
fI bing any perfon in his dwelling-houfe, the owner or dweller of t~e 
" {arne houfe, his wife, children or fcrvants then being within, and 
c; ptIt in fear and dread by th fame, or for robbing any per- [ 8] 
f ' fon in or near the high-way, and thofe, that are found S I 
" guilty of abetting, procuring, helping, or counfelling thereof, are 
.. exempt from the benefit of clergy, except fuch as are in the order 
cc of fub-deacon." 

But upon this fiatute, tho there mun be a frealing of goods, there 

(.) In antient timu it Waf in fome in othcri with pillory, Ind tho lou of an 
carca punifhed with Ulc lou of iI Ulumb, car. Corln' 4340 Brilt.".. •• 
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need not be an actual breaking (b), for the fiealing in the haufe, and 

putting the dweller, his wife or fervants in fear, is robbery. 

This fiatute extended onl y to a cOllviCtion by verdiCt or confeffion, 

but the fralUte~of 25 H. 8. cap. 3. extended it to a fianding mute, or 

challenging of abo\·c the number of twenty, or not direCtlyanfwer

ing, and alfo in cafe of an arraignment of a prifoner for a fel ony by 

bringing the goods he fiole into one county, where he had firfi fiol en 

the goods in a forei gn county, in one of thofe manners mentiond ip 

the fiatutc of 23 H. 8. it gave power to the juflices, upon examina- . 

tion of the faCt, to pm the prifoner from his clergy, but herei n thefe 

things are obfervable: 1. It did not' give power of examination, 

where the prifoner confdfed the fdop'f, hut where he pur himfclf 

upon his trial. 2. Thefe examination; neeti not be recorded. 3 . It 
did not extcll'\ on ly to thoCe cal~s , 'vvhere the prifoner ,vas to be 
oulled of his clcrv;y by force of rh[>I flHtute of 2:'; H. S. and not to 

other cafes, where he was to be ou{\L"ti of his clergy by any fuhfe

quent n atute, and therefore upon a robbery in a dwelling-houfe, where 
the owner, his wife or f\.:n·anUi were '1thin, and not put in fear, he 

could not be oufred of hi s <.Iergy hy examin:lli~n in a foreign cnunty 

upon the fiatutc of 25 1J. 8. Alida! R l'p . n. 1 ::>8 . p. 114. Co . P. C. 
( 

cap. 52. p. II j . 

And therefore it was ruleJ in one Colc's cafe, a woman broke a 

dwelling-houfe in Xmt in th t! (by.time, nOlle bt! ing there , and took 

away goods abo\·e the value of [1\' l! {hillings, and under the value of 
ten fhillings, and carried (he goods into SuJlrx, where (he 

[5 19] was indiCted of lar'Ciny, and upon examination it appeald 

!he had broke the houfe, and took the goods Jlt Illpra, being above 
five lh illings and undr;r t ' Jl alillin~s, ancl the jury found accordingly, 

cd /he was !JUlllt ill tbe: hand, fill difcJlargcd, fer a man in fuch a 

cafe {llouid have bad his c1t!rgy in tlw county of SIif[rx, bec:aufp: tho 
the fialote of ~y Eliz.. ((/p . 15. take away clergy in the proper county~ 

ret the flatute of 25 H. 8. as to examination and taking away cler~y 
in a foreign county extel)d only to feloni es put out of clergy by 23 
ii. . or 5 & G E. . cap. 10. (oram domillo Bridgman in su£rex ex 
ljDJp filf. 

. /~) In t~ Yf~ of robbing a chu rch 
rbCrr 11)11 be an .au: I bleakiu/{ to brillg 
h within thi .. fiaillfe\ but hy 1 E. 6 . (~p. 
n. it il not n cclTary. for by lhat Ihtute 

f~nioul lUin!: of &1,1 d. out r a 

cburch or ch'p"1 is o\lfird of clcrg)· in all 
cafes, except that of challenging above 
twenty, which dtfcC\ is fupp lied by 3 f!/ ~ 
1Y. ~ M. tap. g. 

Again 
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Again, the !tatutes of 23 H. 8. and 25 H. 8. did put acceff"aries 
h:!ort in fuch cafes from the benefit of their clergy, as well as the 
principals, but as to that they are repeald by 1 E. 6. cap. 12. 

But by the ftatute of 1 E. 6. cap. 12. tho the ftatute of 23 H. • 
he re-enacted as to the principals in the cafes before mentiond, and 
al(o in cafes of breaking hOli(es to the intent to fteal , (any perfon ·be .. 
ing therein, and put in fear) if convict by verdict or confeffion, or 
{tanding mute, and not directly anfwering, yet it hath this genera~ 

. daufe, alld ill 'rIli other cafes offClIdtrs Jhalf IlOvc benefit if their duty, 
and therefore by thi s aet thefe ch;mges were wrought. 

1. In the cafes, where clergy was excluded by this act, there is no 

faying for perfons in holy or.~rs. 

~. It repeald the !latuce of 25 H. 8. cap. 3. as to examination in 
a foreign county, and for that reafon the ftatute of 5 & 6 E. 6. cap. 
lO . was made, whereby that !l1fl:ute was revived , aUlI ftands now in 

force in every article thereof. 
S. It renored clergy to acceff"aries bcJore in all thofe cafes, whereill 

they were ouned of clergy b\ ~3 and 25 H. 8. and therefore the 11a
tute of 4 [,5 5 Pk & jl-/. (ap. IL was made, whereby acceff"aries bifore 
in murder, or robbery in any dW,c::\ling-houfe, or in or near the hi~h
ways, are ouned of clergy upon convietion, outla wry, ftanding mute, 
or challenging above twenty, or not directly anfwering. 

So that the fiatures of 23 and 25 H. 8. fiand at this day in force 
with this addition, that perfons in holy o rder~ ftand equally '1 
exempt from the benefit of clergy with others by the fiatute [ 5201 
of 1 E. 6. as to cafe::s within that ftatute. 

But if only a ftranger were in tbe:: houfe, and neither the owner, 
his wife, children or fervants, this gives n'o difcharge of clergy by the 
flatute of 23 H. 8. and therefore there was provifion in that cafe by 

th~nfuing fiatute. 
II. But the fiatute of 1 E. 6. cap. 12. hreak\ng of any houfe by 

night or by day, any perf on being in the houfe or put in feJr , if it 
were with an intent to Ileal, tho nothing be ftole n, a principal was 
excluded from clergy in all cafes, except outlawry and challenging 
above twenty. . 

And a lfo in a foreign county, yet if upon examination it be {o· 

found, he is <lulled of clergy by the ftatute of 5 & 6 E. 6. cap. 10. 
but the a.!;cefi'arr bifore or aftrr is not OIilled of clergy by this ftatute. 

G g 2 . Ill. By 




