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III. By the il:atute of 5 £5 6 E. 6. (ap. 9. "If any perron btl 
" found guilty acco~ding to the laws of the land for robbing any 
" perf on or per[ons in his or their dwelling hou[es, or dwelling-places. 
" the owner or dweller, his wife, children or fervants being within 
.~ the fame howe or place, or in any place within the precinCts 
" thereof, fuch offender {hal! not be admitted to clergy, whether the 
" owner or dweller, his wife or children, then or there being, {hall 

" be waking or fleeping. 
" And a1eo he, that robs any perfon in any booth or tent, in any 

' " fair or market, his wife, children, or fervant then being within the 
" booth or tent, {hall be excluded from· clergy. 

This fiatute is of force, and of great ~d daily ufe, and therefore it 
will be convenient to make fome obfervarions upon it. 

Upon this natute thefe things are obfervable: 
1. That it extends not to ouft cler~y in ~ny rafe but upon convic

t ion of the offender, either by vertliCt or confefiiol1, for a man that 
confeffeth is found guilty by his confcfiion, but it extends not to 
ftanding mute, challenging above twenty i,pr not direCtly anf wering( c) 

] And therefore it is conf!dera~le, whether, if a man be at-
(521 taint by outlawry, he may not be admitted to his clergy as 

a clerk attaint. which, tho it avoids not the attainder, yet it may 
take off the execution, for dergy is allowable to a perf on attaint, if 
the cafe be within clergy, Crompt. JUI-ifdic. of Courts 126. h. ( d) 
Dy. 2U5. o. b. and it is held, outlawry upon this {latute excludes not 
clergy: 11 Co. Rep. 29. h. Poulter's cafe. 

2. That yet by the fiatute of 4 & 5 P. & M. cap. 4. clergy is 
t;!.ken away in this cafe from tbe acce£rary biforc, as well as in cafe 
of fianding mute and challenging above twenty, or not direCtly an
fwerillg, for the fiatute of 4. & 5 P. & M. extends to acceffaries 
before in all cafes of robbing in dwelling-houfes, as well thofe witltin 
this fiatote, as thore upon the {brute of 23 H. 8. 

S. It hath been held by good opinion, that this £latute extends only 
to him that aClually enters the houfe and fieals there, and that there
fore if A. B. and C. COale to a houfe in the day-time with a,n intent 
to enter. and fieal goods, and that A only breaks and en;ers the houfe, 
and takes the goods, that A. only {hall be excluded of his clergy, and 
B. and C, that were aiding and afiifting ihould have their clergy: this 

(e) But by 3 fd 4 W. f!f M. ~,. 9. it of an outlawry. 
~Ga SO all U1~CC "C~" u alfo to the ,afe (d) CrQ"'lt. 'JIlJii" u,. I. 
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'as the opinion of diver judges at a meeting in Strjeants.lnn 30 
Novlmb. 1664. who grounded themfelves principally upon Audit]'! 
cafe (e), upon the ftatute of 3~ Eliz. hereafter cited, but I think they 

are all to be excluded of their clergy upon this futute of 5 & 6 E." f . 

aod there cannot be a ftronger authority ill it, than the judgment of 

parliament in the flatute of 4 & 5 P. & M cap. 4. whereby it is 
coaCted, .. That if any perfon {hall maliciouily command, hire, or 

<oJ counfcI any perfon" to commit any ;robbery in any dwelling-~Joufe, 
he !hall be excluded of clergy. 

And certainly he, that is prefent, aiding, and abetting, is more 

than an acccffary befort, but then perchance the indiCtment muft not 

run generally, was p"t/mt, cidiJfg, and abftting, but that B. and C. 
did 1Ila/icioufly command, hire, or counfi' A. to commit the fall, DJ. 
1 !i3. h. II CO. Rep. 37. a Poulter's cafe; tho, in my own 

opinion, the words maliciotljly ~rifmt, aiding, and abetting, [5 22
] 

do countervail the former, and much more, and it cannot be intended, 

that tbe fiatute meant to takj away clergy from thofe that malici_ 

ouny counfel or command, "hlch at moft makes but an acceffary, 
and yet that he that is prefent ana abetting. {ball have his clergy. 

But, in lUY opinion, all may, be indiCted, quod f regerunt & intra .. 
flcrullt, &c. as in cafe of burglary or robbery. and it differs from the 

fl:atule of ~9 ELiz . and the ra ther, became the fiature of 4 & 5 P. & 
M extends not to o£lenfes made after by 39 [!Liz. 

4. This fiatute extends nOt to breaking of the houfe with an intent 

to rob it, but there mufi be an aCl:ual ·robbing. or taking away goods~ 
5. The robbing by day or n ight is within this fiatute. 

6. " The dweller, his wife, children or fervants muft be within the 
precinCt of the houfe {leeping or waking, bur it is not neceG"ary the, 

{bould be put in fear, neither is it neceffary they £bould be in the 
fatr.t: room where the robbery is done. 

7. But it i8 not enough, that a firanger be in the ho'ufe, unl{fs the 

owner, his wife, children, fervants or fome of them be in the houfe 

at the time alfo, tho it be enough upon the ftatute of 1 E. 6. tap. 1 Z. 

8. There muft be not only an aCtual fl:ealing of fome goods in the 
houfe, but an aChlal breaking of the haufe, for the fiatute fpeaks of 
robbing, w ich imports more than a bare taking of goods. 

Aug. 14 Car. 1. Thomas Williams, Thomas BaleS j and Ricnart! 
Rarp(r ha~ing broken the lodgings of Sir H. Hungate at Whitehall, 

(I) Cr4. ellr. 473, by the IUme of E'IIafU lind Fillc!:", cafe. . 
Gg 3 " and 
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aJ1d taken thence feveral goods of Sir H. Hungate, Croke and Crawley 

were advifed with, to pen the indictment, who agreed thefe points : 
1 . It mufi be laid for breaking the king's manlion-houfe ca\l~d White. 

hall (f), and fiealing the goods of Sir H. Hungate, for all the lodg_ 

ings in Whitehall were part of the king's houfe, and differ'd from an 

inn of court, where each chamber is a fevcral manfion-houfe, becaufe 

[ ] 
every one hath a feveral intere-fl: in his. chamber. 2. That 

523 upon the fiatute of 5 & 6 E. 6. the indietment need only b~ 
that he broke the king's houfe called Whiuhal/, and fl:ole the goods 
of Sir H. Hungate, divers of the king's fervants then being in the 
h oufe, without faying, that any body 'was put in fear (which was 

necdfary by the fiatute of 2:3 H. 8.) but merely upon the fiature of 
5 & 6 E. 6. and accordingly the indietment was drawn. 3. That 
upon an indietment lIpon 2:3 H. 8. or upon 5 E. G. there mufi be an 
aCtual breaking of the hou[e, and al{~ a robbery or fiealing of fomo 

thing. 
4. TIlat if a thief comes into the hout, the doors being open, and 

then breaks open a chamber-door, andpteals goods from thence, this 
i a breaking of the houfe within thofe fiatutes, and accordingly at 
the gaol-delivery at the Old BailC)', 29 Aug. 14 Car. 1. thofe two 
jufiices being prefent, they were indicted, and HOI'per being fled, the 
other two were found guilty; WIlliams was reprieved before judg
ment, but Bates was elf cuted, t>llihro TW!(dcn. 

Upon this latter refolution it fcems, that Bay/lc' s cafe in Popham's 

Rep. 3G t!f 37 Eli'L. 11. 10 wa& fomewhat too fevere ( g), where one 
came into a tavern to drink, and fiole a cup that was brought them 
to drink ill, the owner and his fervants being in the houfe, and upon 
thi he was oufl:ed of his clergy upon the fiatute of!j & 6 E. 6. which 
cafe was doubt d by th jufiir:es upon a meeting among them NO".lcl1Ib. 

J 6 ';'. ut it was then agreed, if two come into a tavern to drink;--thl! 
do~r being open, anel ilivers of the family being in the houfe, and on .. 
goes up fiairs and breaks a chamber-uoor, and fieals goods, and both 
dlpart before the felony be difcovered; r folv d by us all, that clergy 
is taken away from hith that breaks open-the door, if he be indicted 
llpon the fi,ttute of 5 E. 6. but not from the other, for the breaking of 
the door wa an aCt of violence, aDd fo the breaking of a cowlter or 
chefi (11) j for a cheft 'lIide poflca. 

(f) ste Ktf. ~7· 
W '1 bl u(C: cl~lIicd to be law. KII. 68. . ' 
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Bul tho the breaking of the door, or perchance of a ounter, may 

be fuch an aCt, a may make i[ a robbery within the Ga[ute of 5 E. 6. 

;ea, and altho in that cafe before-mentioned, anu in a cafe [ ] 
pan a [pecial verdict out of Call1bridgejhirc before.m'n- 5'24 

tiDDed, it was held the breaking of a cheft was all one a to this pur

paCe with Ihe breaking of a door, tho the cheft were not fixed to the 
freehold, quod vide maca cap . ~~" yet J muft needs fay, that the courfe . 

~[ NC"..I.Igatc hath been always flllce my time, that the breaking open 

. of a chamber-doar, and of a counter or clipboard fixed to the free... 

boltI, hath brought it within the ftatutc of 5 E. 6. to ouft of c1ergy ; .\ 
yet when a pany enters the doors open, and breaks up only a chef!: or , 

tI unk, and fieals thence goods, th,tt is not f uch a robbery, as i 
within the fiatute of 5 E. G. to Ollft of clergy, antI fo was the difFel'~ 

ence agreed at Ncwgalc 1671. ~pon the robbery of the cook of Scrje
Gllts -inll in }i'/utjlrect, by certo~n perfons that came in to eat, and 
flipt up fiairs, and picked open a chamber-door, and broke op J a J 

chefi, and nole plate of good value: it was agreed, that the PiCking( 
open the lock of the chamb ~'-door brought it within the itatute to 
ouft clergy, but the breaking pen of a cheft or trunk only wOllld llOt 

ouO: clergy upon the nat ute of 5 E. 6. or 39 Eliz. and fo by Lee fe
condary was the connant cOUl-[e' at Newgate in his time. ' . 

As to robbery in booths or tents in fairs and markets, within the 

5 E. G. cap. 12. H. "1-1 Eliz. B. R. the robbing of a {hop ill /lT7efi-
7Ililljlcr-iJal1 was ruled not to be within this' itatute to be ouned of 

clergy. 
If a [ervallt opens a chamber-door in his mafier's haufe, and ileals 

gooJs, Sir N. Hydr, who was fevere enough in cafes crimin~, 
doubted whether this were within this {tatute to oufi him of hi clergy! 

vidl' infra . 
!y. The next natute relating to this matter of robbing in houfes is 

39 Eliz. cap . 15. which recites, that the penalty of robbing of hOllCes 
in the day-time, no per[ons being in the houCe at the time of the rob

bery committed, is not [0 penal as robbery in any houfe, any ~rfon 
being therein at the time of the robbery committed; which hath em· 
ooldened perfons to commit heinous robberies. in broaking and enter

ing perf OilS houfes, none beil'lg in the fam , and enaet , " That if 
" any perf all DlaU be found guilty by verdier, confcffion, Q1' other
" wife for the felonious taki ng a 'ay in the day-time of money, 
If gOQds, or cll ttels to the .vJlue of five (billings or upwards [525) 

GI 4 ~ 
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" in any ~welling-houfe, or any part thereof, or any out-houfe or. 
"out-houfes belonging and ufed with the {aid dwelling-houfe or 
" houfes, altho no perfon /hall be in the faid honfe or houfes at the 
" time of the felony committed, every fuch perfon {hall be excluded 

" from the benefit of clergy. 
Upon this fiatute thefe things -are obfervable: 
1. That the indietment, whereupon fuch perf on is to be excluded 

of the benefit of his clergy, ought precifely to follow the natute, vi:::. 

it mull: be in the day-time, and no perfon being in the houfe, and muft 
appear to be fo upon evidence. 

2. And therefore, if either the indietment purfue not the ftatute, 
or the evidence make not good the indietment, he is to have his 
clergy, and therefore upon fuch an indietment he may be acquitted 
oE ftealing againft the form of the natute, and found guilty of fimple 
felony at common law, tho the indicltment conclude contra formam 
,#atut;; and the fame law it is, if an indietment be formed upon the 
ftatut of 23 H. 8. or 5 & 6 E. 6. for tho the indietments in thofe 
cafes be fpecial, and conclude forlletirri-s contra formam flatuti, yet 
they include felony at common law, ,U}d tho the indictment con
cluding contra formam flatuti be good, it is not nece{fary, fo as the 
circumftances required by the ftatut~ be purfued, for the fiatures in 
t efe cafes make not the felony, but only exclude clergy, when the 
felony is fo circumftantiated, as the ftatute mentions, and is fo ex
prefi"ecl in the indietment. 

:~. If the indiament be formed upon thi s ftatule, as that he broke 
and entred the houfe in the day-time, and ftole, 1)0 perron being 
in tbe houfe, if it appear upon the evidence, that the felony was 
c()mmitted without thefe cir<:umftances, as if it were committed in 
the ni .,.bt, or not in the day, fo that it is burglary, or if com· 
mitt~ when fome of the family were in the houfe, in which ~f~ 
he had been oufted of his clergy by the ftamte of !> & 6 E. 6. if the 
indietment had been formed upon that ftature, yet in fuch cafe the 
offender being fpecially indieted upon the ftature of 39 Eliz. {hall be 

[ 
6] ti und guilty of fimple felony at common law,. and !hall not 

52 be oufte·d of his clergy hy the fratute of 23 H. 8. 1 E. 6. 

J t!I 6 E. 6. or 18 Eliz. cap. 7. becaufe the indietment is not formed 
upon there ftatut s, but only upon 39 Eliz. and if the circumftance~ 
of the ftatutc of 39 Eliz. upon which the indi6l:ment is formed, be 
aot purfued in the evidence, he ronft have his clergy, and fo is tllc 
~t prict.ice. 

4. Altho 
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4. Altho this fiatute of 39 Eliz. in the body of the aCl: (peaks 
only of fiea1ing, yet in as much as the preamble fpeaks of robbery. 
it hath been always taken, that upon this il:atute, as well as upon the 
fidtute of 5 E. 6. there mufl be thefe three things concur to ouil: 
clergy: 1. There mufl be an aBual )leafing or taking away of goods 
of fome value upon the flatute of 5 & b E. 6, and of goods to the 
value of five (hillings upon this il:atute, bu t it is not nece{fary, ttlat 

Il)e goods be carried out of the houfe, for if he take them out of a 
. trunk or cupboard, and lay them in the room, and be apprehended be
fore he carry them away, it is a flealing within the il:atutes, and at ·COIU
mon law alfo, as was refolved by all the judges, uno dijJenliente, in a cate 
out of Cambridgejhire upon a fpecial venliCl: there found upon an indiCl:
ment upon the fiatute of 5 & 6 E, 6. allno 1664. (i). 2. It muO: be 2-

fleali ng of goods in the houjt. and therefore he that il:eals, or i party to 
Ihe O:ealing them, being out of she houfe, is not by this O:atute to be 
ouned of his clergy. 3. Upon this futute, as well as upon tl~e ftatutc 
of 5 & 6 E. 6. there mufi be fome aCl: of force or breaking. (k) 

Now what 1hall be faid futh a force, as mufl bring the p rty ~ith
in this (tatule, hath been to~\hed before, to which I add, 1. That 
whatfoever breaking will make a burglary, if it were in the night. 
will make fuch a force or breaking, as is within this flatute and that 
of 5 E. 6. to ouO: the thief of his lergy, as if he break open . 
the outward or inward door' of the houfe, pick the Jock of [5 27] 
fuch door, draw the btch, break open the ~tindow, &.. 2. Some 
breaking or force will ouD: clergy upon the flatutes of 5 & 6 E. 6. 

and 39 Eliz. which will not make a burglary, if it were in the night. 
as where he enters by the doors open, and breaks open a counter or 
cupboard fixed to the freehold, as was agreed in tbe Cambridgejhiye 
cafe before-mentiond. 

1,; 16 Car. 2. Simfon"s cafe, where the cafe was thus: a man Came 
into a dwelling-houfe, none being within, and Ihe doors being open. 
and broke up a chefl, and took out goods to the value of five {hillings. 
laid them on the floor, and before he could carry them out of the 
chamber, be was apprehended, and upon this matter fpecially found 

(i) Thi. was Silllpfo.'. ca fe menti.ned 
below, and is reported Kef 3 r. . 

0) But now by ( 0 f!J II W. 3. c"p. 2.3 • . 
.. Whoever by Dlght or day /ball in an y 
co /bop, ware-hou fe, coach-haufe, orftable, 
(0 privately.n6 feloniouOy neal to the va_ 
II lue of· 5 I. or more, tho {ueh /hop I:e 
.. not broke open, nOr Iny peTrOn therein, 
.. 01, /ball lfIiIl, bire, or ,olt':Q1nd aoy 

.. perfon to commit {uch offenCe, /ball be 
" excluded flom the bene/iL of clergy. 

And by 12. ./111". c"p. 7. .. Wboevc!r 
" /bDll felo niouny Ileal to tbe value of .01, 
U in any -dwelling-houfe or out-bourc 
• thereto belon)ting, altho it be not bro

.. ken , nor any perron therein, the,r aid", 

.. or alli!ltr. are ex~hldc:d fnw dc:rgy • 
• 



527 HISTORIA PLACITORUM CORONlE. 

he was Ol1fied of his clergy upon the ftatute of 39 Eliz. for tbe tak

ing them out of the . heft was fcI ony by thc commrmlaw, and the 

fiattlte of 39 Eliz. did not alter the felony, but only excluded clergy ; 

per 071111 juJliciarios Allglire. Ex libro Bridgman. 

But whcreas in that cafe the breaking opcn 0'£ the chen was held 
{nch a force or breaking, as cxcludes clergy lipan that fiature, 1 have 

obferved, tbat the confiant praCtice at Nru.·gate hath not allowed that 

• ~Oflfirucl:i.on, unlefs it was a counter or cupboard fixed; yet nou., 

• this refolution of J 6 Ca~. was by all tile judges of Ellgland then 

prefent, and tho one dilfented, he after came about to the opinion of 

the {en. Ideo quteu. 

T. 13 Car. l . B. R. Evans and Fillch (I) were arraigned at New

late upon an indiCtment, that they at twelve of the clock in the day, 

dOlll1l71l manJirmolem Hugonis Audely de interiIJri temp!o , 11"lIa pe~fon;; 
in eodem domo exi/lcnu, jregcnmt, {1e 'W 1. from thence did fieal, a 

{pecial verdiCt was found, that Evans by a ladder climbed up to rhe 
, • llpper window of the chamber of H. Aude~l' , and took out of the 

f~ forty pounds, and Finch fiood upoJ:the ladder in view of Evans, 
and faw Evalll in the chamber, and wls affifiing to the robhery, and 

took .part of the money, and that at the time of the robbet y divers 

perf OilS were in the Inner Temple-h~ll, and in divers other parts of 

[ ' 8] the houfe; mlerl, l. That a chamber in an inn of court is 
52 domus 11Ianfiol1olis within the fl:a~te of 39 Eliz.. of him who 

was the owner of the ch~mber. z. That altho this chamber was par. 

eel of the IT/llcr Temple, and other perfons were in the haJJ and other 

parts of the Inner Temple, yet no perfon being in the chamber, this 

offt:nfe was ''''ithin the fiatute of 39 Eli;r;. and fo it differs from the 
cafe 'of rVllitehal! bcfore-mentiond, where the indiCtment was upon 

the natute of 5 {1 6 E. 6. 3. That in as much as EvollS was only 

in the ch,ambcr, and Finch entred not ~he chamber, Evans had j5dg

.nlent of death, and Finch had bis clergy. 
And the like law had been upon the fiatule of 5 &1 6 E. 6. as i6 

befor declared, for thefe ftatutes only exclude the panics, that actu
ally take out of the dw lling-houfe, not thofe that are prefent and 

aQ'etlter (111), as halh been alfo before declared (11) upon the fiatute 
of J Jac. of ftahbing. 

(I) Cr •• Co,.. 471. 
(-) Ikt by 3 fd 4 W. fd 11!. c~. 9. 

dCfJY il talc.en away from all. who com
rur" IUd, abet, .mn, counfel, !)i re. or 
comlBlUldany.perr,," f~loniouny to break 

4~UIIl&-bl)u{e. Ihop. or wllc-boufc 

thereto be\n{lging, and felonioufly to t.1tt 
away any money,. good., . lO Ihe value 
of ~ s. or upward I ahho DQ perfoa be 
wilhin the f'",e. 
/0 lid, .II{U, /.46 •• 
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And herein it differs from burglary and robbery, for therein all 
perfons, that are prefent, aiding, and affifiing, are equall burglar or 
robber with him, that enters or actually takes ; but of this hereafter. 

But this {brute of 39 Eliz. takes not away the benefit of clergy, 
,,·here the offender ll:ands mute, but only in the cafe of conviction by 

"erdiCl:, confeffion, or otherwife according to the laws of the realm; 
fJUd'1 { of outbwry, for there the party is attaint indeed, but Dot found 
guilty, forlf he reverfe the outlawry, he {hall plead to the felony. (0) 

And thus far for thofe larcinies, that relate to the dwelling-houfe 

of a wherein clt:rgy is excluded. 
V. The next nature, that excl\ldes from clergy, is the ll:atute of 

1 E. 6 . cap. 1 Z. and 2 & 3 E. 6. cap. 3 .'L which exclude clergy from 
any perfon convict by verdict or confeffion of fiealing any horfe, 

mare, or gelding, or wilfully ([anding mute. 

But it takes !'lot away cler~ from acce!faries bifore or [ ] 
nJicr. . 529 

VI. The ll:atute of e Eliz cap. 4. by whIch he that takes money 
or goods feloniollfiy from tho perfon of any other, privil t without 
his knowledge, is ouned of hiS clergy, if convict by-verdict or c 

fdrion , Of if he challenge abo ve fwenry peremptorily, or fiands mute, 
or ",iIIll!)! diretily anfwer, or be outlawed. 

Upon this fiatute thefe things are obfen'able: 1. It doth not alter 
the nature of the felony, and therefore, if wl!at he take away fo be 
not above the valu(" of twelve-pence, it is only petit lal'ciny, as it was 
before, and fo differs from the cafe of robbery, Co. P. C. cap. 16. 

p. 6H. Crompt. de PaC!', Jof. 33. h. 2. TI~e indictment mufi be pur
ftlant to the natute, viz.. quod frlonic?, ESc. dam & fecrtt~ a perfllld, 
f.§ ('. cepit, othcrwife the off.:nder hath his clergy. 3. It doth not ouCt 
ncceffaries of their clergy, nor it feems doth it oull: any of his clergy 
but -him, that actllall y picks the ocker, and not thofe that are pref~t, 
aiding and affifiing, upon the reai;;n of Evan's cafe before, for it 
{hall be takel1 literally. 

By an act of this parliament, viz. "" .. !II (pJ 

Se~ table of the pri~cipal matt.n in Fofter, Tit. Clergy • . 

(oj But no\ br 3 & 4 W. 8 M ca; '9. 
c!<rgy,. expreny taken away in cafe ot out

ry, r of fuuiding mute, (dc. 
(p) This was left UL/ini/hed by our au. 

fhor, but 1 fllppofc the /\aune here mr tit 

I' u Ca,. 2. cap. S. which" All who /h.il 
!! fel llJouQ)I w len mIt 11«, 

" from the lenten, or Jhall embeulcf the 
.. klllg" naval flores, are eXcluded {rolll 
" cI rgy. 

AI to fubfequent /\alute., wJMch take 
away clergy from larciny ia dwcUiD,. 
boulca, ClUf, loft'" I •• J. ti't ... · 

CHAP .. 
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C HAP. XLV; 

Concerning petit larciny. 

PETIT larciny is the felonious frealing of money or goods not 
ahoye the value of twelve-pence without robbery, for altho that 

by fome opinions the value of twelve-pence make grand larciny, 22 

AjJiz. 39. per Thorp, yet the law is fetded, that. it muO: exceed ' 
twelve-pence to make grand larciny, Weft 1. cap. IS. (a) 8 E. 2. 

Corm. 404. 

The judgment in cafe of petit larciny is not lo{s of life, but only 
to be whipt, or fome fuch corporal punifument lefs than death, and 
yet it is felony, and upon conviCtion thereof the offender lo{eth IUs 
goods. for the indiCtment runs jeloni(c. 27 H S. 22. 

A party indiCted of petit larciny and acquitted, yet if it be found 

he .fled for it, forfeits his goods. as inyfe of grand larciny. 8 E. 2. 

Coron. ~6. Stamf. P . C. p. 184. a. ' 
But 1n cafe of petit larciny there ca be no acceifaries neither be

fore nor afrer. P, 9 Jae. J 2 Co. Rep. 8 t. 
If, two or more be indicted of O:ealing goods above the value of 

tw lve-pence. tho in law the felonies are feveral, yet it is grand larciny 
jn botb. 8 E. 2. Coron. 404. 

But if upon the evidence it appears, that A. O:ole twelve-pence at 
n time, and B. twelve-pence at another time, fo that the aCts them

Ii v s were {everal at feveral times, tho they were the goods of the 
bme perf on, this is petit larciny in each, and not grand larciny in 
either. . 

1£ A. b indiCted of larciny of goods to the value of five {billings. 
et the petit jury may upon the trial find it to be but of the valv.e of 

twelve-pence, or \lnder, and fo petit larciny. 41 E. 3. Coron.451-
18 AjJiz. 14. Stamf. P. C. p. 24. h. 
[ ] If 4. fieal goods of B. to the value of fix-pence, and at 

53 r another time to the value of eight-pence, fo that all put 
~ogether exceed the 'Value of t\\'"elve pence, tho none apart amount to 
tw ve-pence, yet thi is h Id grand larcioy. if he be indided of them 
altogether, Stamf, P. C .. p. 24. colleCted from the book of 8 E. 2. 
C,rQlI. 415. Dalt. cap. 101. p. 259. (h) 

( b) New Ed". ta;o 1540 i. "9400 
But· 
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But if the goOds be fiolen at feveral times from feveral perfons, aIld 
each a-part under value, as from .d. four-pence, from B. fix-pence. 
from C. ten-pence, thefe are feveral petit larcinies, and tho containecl 
in the fame indictment make not grand lar~iny. 

But it feems to me, that if at tbe fume time he fieals goods of A. 
~f the value of fixpence, goods of B. of the value of bx-pen'Ce, d. 
goods of C. to the value of fix-pence, being perchance in one bundle. 
or. upon a table, or in one {hop, this is grand larciny, becaufe it was 
'one entire felony done at the fame time, tho the p~rfons had feveral 
properties, and therefore, if in one indiChn.ent, they make gra.nct 
larciny. 

If A. fieal clam & Jeeret? out of the pocket of B. twelve-pence, thD 
the futute of 8 Eliz. take away clergy from a pick-pocket, yet it . 
but petit larciny; quod vide Jupra p. 529. 

And fo if a man could poffibl~ fica I a horfe of the value of twelve
pence only, or under, or break a houfe in the day-time, :1Dd 11:eal 
goods only of the value of twflve-pence, the owner, his wife or chil
dren being in the houfe, andf not put in fear, this will be but petit 
larciny, notwithfianding the ute of 5 [5 6 E. G. take away clergy. 
for that fiatute altered not the nature of the offenfe, but takes away 
clergy, where clergy was before, 'namely where the offenfe was capi
tal, as in cafe of grand larciny. 

But if they were put in fear, then it would be robbery, how {mall 
foever the value were, and fo could nat fink into the nature of pdit 
larciny; but of this in the next chapter. 

4 BlackC. Com. th. '7. p. ~~9 . &c. Foller 73, Ul. 114. 366, Sec Index of 1 Hawk. 
P. C. tit. Larcioy. 

CHAP. XLVI. IS3 Z] 

Of robbery. 

ROEBERY is the felonious and violent taking of any money or 
goods from the perfon of another, putting him in fear, be tho 

value thereof above or under one fuilling: 
In this cafe it is to be confidered, 1. What is a felonious taking 

from the perfon. 2. Who {b U be faid a felonious taker (rom tha 
perf 011 
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perron of amah. :5. What violence or putting in fear is requifite- 'to 

make up robbery. 4. In what cafes fuch a robber is admiffible to 

his clergy. 
As to the £irn. 
1. There mun be in cafe of tobbery (as alfo in all cafes of larciny) 

iOmething felonioufly taken, for altho antiently an alfault to the intent 
to rob, or an attempt to rob was reputed felony, vo/ulltas reputnhatllr 
Ira falla, 25 E. 3. 42. ) 3 H. 4. 7 . per Ga{coigllc 27 AjJiz. 38. y~t 

the law is held otherwife at this day (a), and for a long time fince ' 

the time of Edward III. and thrrefore if A. lie in wait to rob B. and 

afi'ault him to that purpofe, and require him to deliver his purfe, yet 

if d~ Jolla he hath taken nothing from him, this is not felony, but 

only a mifdemeanor, for which he is punifhable by fine and imprifon. 
nlent .. 9 E. 4. 26. h. Stamf. P. C. p. 27. b. Co. P. C. p. 68 . 

There is a double kind of taking, #liz.. a taking ill law, and a tak

ing in fact 
If thieves come to rob A. and findi} little about him enforce him 

by menace of death to, fwear upon a Jook to fctch them a greater 

{urn, which he doth accordingly, this.s a taking by robbery. yet he 

was not in confcience bound by fuch compelled oath, for the fear 
continued, tho the oath bound him 'not. and in that c;)Je the indiCt-

[ 
. ] ment need not be fpeciat, for that evidence will maintain a 
533 general indiCtment of robbery, 44 E. 3. 14. b. 4 H. 4.2. n. 

Co. P. C. p. 68. Dolt. cap. 100, p. 257. (b), who fai th it was fo 

adjudged alfo in P. 36 E/iz. 
If A. affaults B. and bids him deliver his purfe, and B. delivers it 

accordingly, this is a taking, and fo it is if B. refufe, and then A. 
prays him to give or lend him money. which B. doth accordingly, 
tbis j mbbery, for B. doth it under the fame fear, Dal. cap. 100. 

44 Eliz. Cromp. 34. h. fo it is if B. throw his purfe or c1oak .. in a 
bulb, and A. takes it up, and carries it away; fo if B. flying from 

the thief lets fall his hat, and, the thief take it and carry it away, for 

all is the e£fe6\: of the fame fear. D olt. uhi Jupra. 
So if A. without drawing his weapon requires B. to deliver his 

purfe, who doth deliver it, and A. finding but two {billings in it 
gives it him again, this is a taking by robbery. 20 E liz. Crompt. 34. 
Dalt, ubi Jupra. 

1£ 
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If A. have his puree tied t~ his girdle, B. a£r..'\ults him to rob him, 
and in fuuggliog tbe girdle breaks, and the purfe falls to the ground. 
this is no robbery, becaufe no taking; but if B. takes up the purfe, 
or if B. had the purfe in his hand, and then the girdle breaks, and 
firi\'ing lets the purfe fall to the ground, and never takes it up again, 
thi,., is a taking and robbery. Co. P. C. p. 69. Dolt. ~ap. 100. Crompt. 

j Q/. 35 • 

. h is not always nct:e{fary, that in robbery there (hollld he {trictl), 
'01 taking from the perfon, but it fufficeth if it be in his prefence, as 
apprars by fome of the former inn-ances, in cafe it be done with a 
putting in fear : as where a carrier dri~'es hi pack-holfes, and the 
thief take~ his horfe, or cuts his pack, and takes away the goods: Co 
if a thief comes into the prc:!fence of A. and with violence, ancl putting 
A. in fcar, drives away his horfe, cattle, or lheep. D olt. /lbi Jupra. ' 

Slimy' P. C. p. 27. a. , 
II. Who lhall be faid a perfon robbing or taking. 
If feveral perfons come to r b a man, and they are all prdent, and 

one only actually takes the n ney, this i., robbery in all. 
Pudfiy and two others, vi A. and B. aff'ault C. to rob 

him in the highway, but C. efl apes by flight, and as they [534) 
were aff'aulting him A rides from ' Pudj,), and B. and aff'aults D. out 
of the view of Pudfcy and B. lind take~ from him a. dagger by rob
hery, and came back to Fud}.'} and B. and for this Fudfiy was in
Jitted and conviCt of robbery, tho he aff'ented h ot to the robbery of' 
D. neither wa it done in his view, bccau[e they were all three af. 

femblerl to commit a. robbery, and this taking of (he dagger was it;! the 
mean time. 28 Eliz.. B. R. Crompt. !H. 

And [0 it is if A. B . and C. eome to commit a robbery, and A. 
11ands cenrinel at lhe hedge-corner to watch if any come, and B. and 
C. cQmmit the robbery, rho A. was not actually prefent, nor withil\ 
"iew, but at a diltance from them ; and the like in burglary. 11 H. 
4. 13. Co. P. C. p. 64. ~ 

III. What lhall be faid a putting in fear, or violent taking. 
\ Vithout putting in fear or violence it is not robbery, but only lar

ciny, at1(hhe indictment mu!l: mn, quod vi £.5 armis apud B. i,l yegi" 
via ibidem, &c. 40s. ill pectmiis 1l1tmeratis feloni .. e £.5 via/enter cepit a 

p fond; and therefore if the word violmtt:r be omitted in the India-
1 nt, or not proved upon the evidence, tbo it were in altli via regit1 ~ 
fdonie~ erpie a ptTfina, it is but lardny, and the offender fuall have 

hj~ 
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hi clergy. DJ. 224. b. H. 17 Jae. in B. R. (c). Harman was in. 
c1iCled of the robbery of Halfpenny ill the highway; and upon the evi

tlence it appeared, that Harman was upon his horle, and required 
Halfpenny to open a gap for him to go out, Halfpenny going up the 
I"ank to open the gap, Hal man came by him, and flipt his hand into 
his pocket, andtook out his pur[e; Ha!Jpenny not [u[pe8ing the 
taking ofbis purfe, until turping his eye he faw it in Harman's hand, 
and then he demanded it, Harman an[wered him, Villain if thou 

jp£aktjl 0/ thy PUlje, I will pluck thy houJe over tIline ears, and drive 
thee out if the country, as I did John Somers, and then went away 
with his pur[e; and becau[e he took it not with fuch violence, as 

put Halfpenny in fear, it was ruled. to be but fiealrh, and not robbery, 
for the words of menace were ufed afrer the taking of the 

[535] purfe, wherefore he was found guilty only of larciny, and 

bad his clergy (d). 
IV .. As to the point of clergy in robhery. 

The fiatute of 23 H. 8. cap. ]. (t)~ and 5 & 6 E. 6. cap. 9. do 
not ouO: robbery of clergy in all cafe~ but only in two, viz;. when 
the robbery is committed in a manG&n-houfe, the owner, hi~ wife, 
children or fervanls being in the hou[e and put in fear (f), or when 

committed in or near the highway. ' 
And therefore 7'rin. 3R H. 8. Moor" n. 16. p. 5. A man indiCled 

(If robbery in qu&dam vi& rfgi& pedejlri ducent' de London adlfiington, 
and accordingly found 'guilty, had his clergy, for the words of the 

flu.lute are for robbery ill or near th£ highway he /hall be otijied of /Ii; 
clert;Y, and therefore the indi8ment and conv i8ion Inu{\: be of a rob
bery in vel prope of tam vi am rtgiam, and it is not fufficient to fay only 

'Dia regi& or vi& regia ped':/iri. 
For where any penon is to be ouO:ed of his clergy by virtue of any 

as: of paTliament, two things are ahyays requifite. L That tbe in-

«) t. RoT. Rep. T 54-; 
(<I) But it lhould fcem, tbat this was a 

,riute ftealing frolJl the perron of another, 
aDd therefore, if above the value of twel.ve
pence, would have been oufted of clergy 
by I Eli •• ,"/..... if the inditlmeot h d 
been laid puduanl to tbat ftatUle. 

(el Thll ftalure, and that of as H. 8. 
-. ,. oua. cI rgy 9ply in ufca of con_ 
• &&ioo, Il:aDding nlute, nOI direaly an
fwcriag, or cb~len&ing perelJlptorily a
bove the nWllber of I wenty, but doc. not 
~ 10 .. we 9f III 911t1aWry I bllt tbia 

(eems to be included in the word alllJillld 
in I E. 6. <41'. lI. however it is expr<fsly 
provided for by 3 E.J 4- W. (sf M. tllp. 9, 

if) Being put in fear is necelrary by tbe 
a3 H. 8. Ctl,. I. (and alfo by I E. 6. 
tap. 11&. whlcb perhapa i. the fiatule in
tended by our author) but by 5 &f 6 E. 6. 
tap. 9. aU that ia requUite 11, that the 
owner, (dc. be in the boufe. tbo not put in 
fear I for tbe cxpreflion of lIIat Ibtute i • 
II" _/Ur, &c. 6.itll ill tlu 11,-[., .1,,1"" 
}kepi", or ~dbtl' 

diCbnent 
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iCtment bring the faa within the ftatute. but need not conclude ~Oll

tra formamflatuli. 
9.. That the evidence and finding of the jury likcwife bring the cafe 

within the natute, otherwife the prifoner is to have his clergy. 
But :10 indiCtment of a robbery in v~f prop? aitam viam regiam, tho 

in the disjnnCtive is ufual at Newgatt, for if it be either in or near it, 

tho an indiCtment ought to be certain, yet this is not the Cub£bnce of 

the india.:ment, nor that which makes the crime, but only loP aCcer
.ta ~n the court as to the point of clergy to ferve the fiatute. 

A robbery is committed upon the Thames in a (hip there 6 
lyi ng at anchor below the briJgc, on that fide of the river [53 ] 
which is in MiddIt{cx; for this robbery Hyde and others were in

d ia~d as of a robbery done i'l vel prop? allam viam regium, and were 
ouflcd of their clergy. for the Thames is in tru th alta via regia the 

king's high firea m; and if it were not, yet it is riot far off from it, , , 
and the fiatute fays ncar not rlext. 

fly the ftatute of 25 H. 8. ( ap. 3. (g), clergy is oufied upon ex
amination, if the original offCl'ffe were committed in another counly, 

and excluded from clergy by 23,H. 8. cap. 1. and that fiatute extends • 

to robhr ry in a manfion-houfe, or in or near the highway . 
.d. robs B. on the highway in the county of C. of ['; ods to the value 

only of twelve-pence, and carries them into the county of D. it i~ 

certain, tbat this is larciny in the county of D o as well as in the county 

of C. but it is onlr robbery in the c IlOt)' or- C .• where the fidl taking 

wa" and for robbery he cannot be inJoded or appeal'd in the counry 
or D. but onry. in the county of C. but he may be · indiCted of larcinr 

in the county of D. and it is certain, though the robhery were but of 
the value of one penny, yet if .d. were indiCted thereof in the county 
of C. he (hould have had judgment of death, and been excluded 

from c;Jergy. 
Yet if A. be indiCted of larciny in the couoty of D. and the jury 

.find the value to be on;y twdve-pence, he {hall only have the judg
ment of petil larciny, unel not Cuffer de th, as he !bonld have dODe, if 
he had been indiCted of robbery in the county of C., altho it appears 
upon examination upon the trial in the ~ounty of D. that ~t was a 
robbery; the like law is, if it had been a robbery in a thvelling-ho ufe 

within lhe fiatute of 2;j H. 8. becaufe it can be 1\0 more tha.n ~tit 

(g) Thil nntut~ wnl W ~ a rrpealtd by 1 E. 6. til}. 12. but ia revived b161!1 fS 
E. 0, cap. 10. 

li h 1~cin1 • 
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lareillY in the county of D. it being found but of the value of twelve. 
pence, and accordingly refolved by the opinion of all the julhces, 
S L Elitz. Moore, n. 739. pag. 550. for the flatute of 25 H . 8. ex. 
tendecl to oufl them of clergy, where clergy. is demandable; but the 

jury finding the value to be but t\\ e1"e-pence, or under, no 
[537] clergy is demandable, becaufe petit larciny, Lut the party is 

to be whipt only. 
It haWl been before obferved, cap. 44. that upon the flatute of 2!} 

Eliz. cap. 15. tho A. and B. be both prefent and confenting to the 
breaking and entering of a houfe to rob, and A. only enters into the 
houfe, and 13 flands by, A. {hall qe oulted of his clergy, but B. 
fllall have his clergy (h), becaufe A. only entered the houfe, and the 
words of the !latute extend only to him that aCtually enters the houfe ; 
yet if A. and B. be preft:nt, and confenting to a robbery in or near 
tbe highway, or to. a burglary, tho A. only aCtually commits the 

t 
robbery, or aClually breaks and cnters the houfe, anti B. perchance 
be watching at another place near, 0\ be abo," a robbery hard by, 
which he elfe&s not, yet they are bot1\ robbers or burglars, and both 
fhall be oulted of their clergy, as in Itudfils cafe: and the rea [Oil of 
the difference is, becaufe in ·this cafe both are robbers and burglars, 
but in the fonner cafe both fleal no: in the houfe, but only A. and 
that {lattlte binds up the exdufion of the clergy to flealing in the houfe. 

Anno 1672. at Ncwgatc, Hyde and A. B. C. and D. conclude to 
ride out to rob, and aCl.cordingly they rode out; .but at H ounjlow D. 
parted from the company, and rode away to Colbrook; H;'dr, A. B. 
and C. rode towards Egl/am, and about three miles from HOUI/jlow, 
Hyde A. and B. a!faulted a man; but before he was robbed C. fee in" 
another m~n comi~g at a difumce, before the a{fault, rode up to him 
about a bow-iliat or more from the refl, intending either to rob him, 
or to 'prevent his coming to affifl, and in his abfence H;'dc, A. and B. 
robbed the firll: man of divers filk ll:ockings, and then rode back to C. 
crntl they all went to L ondon, and there divided the fpoil: it was ruled 
upon good advice, 1. That D. was not guilty of the robbery, tho he' 
rode out with them upon the fame defign, becaufe he left them at 

I Hou7IjlfI'W, and fell not in with them, it may be he repented of the 
ddign, but at lealt he purfued it 1I0t. 2. That C. tho he was not 
adu;lJly pi efent at the robbery, nur, as I remember, at the a!fault, 

(i) Bill no'" by the fbtule of 3 tsJ 4- W. foy by that lI.lute clergy is lakeD away 
fff M. "". 9' be would DOt have hi clergy, flom all aider., abetten, or a!linen. 

but 
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but rode back: to fecure his company, was guilty as well as HJde, .A. 
and B. and thereupon C. as well as Hyde, d., and B. had judgment of 
death, and was excluded of clergy, the indiCtment b~ing for robbery 
on the highway, according to the refolution in Pudfey's cafe, for they 
were all robbers on the highway. 

foner uS, 129. 4 BJackC Com. ch. i7' p. ~43. Index to I Hawk. P. C. tit: Rob
bery. Foner. as, u9. [cems contra. 

,I 

C HAP. XLVII. 

Concerning refiitution of goods Jlolen, and the confifcation of goods 
omitted in the illdif1111mt or appeal. , 

A LTHO this tide may feern to come more properly to be ex· 
ami ned, when we com~1 to confider of the proceedings and 

judgment in criminal caufes, yet in as much as it properly relates to 
larciny and robbery of goods, tt will not he amifs to take it up here 
as an appendix to the four former chapters touching larciny and 
robbery. • -

There are three means of refritution of goods for the party, from 
whom they were fiolen, viz . 1. By appeal of robbery or larciny • 

• • 2. By the natute of 21 H. 8. cap. 11. :And s. By courfe of com· 
mon law. 

1. Upon an appeal of robbery or lardny, if tbe party were convia 
thereupon, rellitution of the goods contained in the appeal was to be ' 
made to the appellant, for it is one of the ends of that fuit. 

And hence it is, that if in an appeal of felooy or robbery the ap-o 
pelIa~ omit any of the goods fiolen from bim, they .are forfeit, and' 
confifcat. to the king. 45 E. 3. Coron. 100. 

And fo it is, if he brings an appeal of robbery or larciny, 
and it appears u.pon the trial, that indeed he goodS were the [539] 
'plaintiff's; but yet the appellee came to the goods not by felony, bat 
by finding or bailment or the like without felony, the plaintifFforfcita 
thefe goods to the iog for his falfe appeal. s ii.. 3. Coron. $61. 

But if t e defen ant in the appeal be conviaed, he thall not .only 
have judgment of deaUl, but the plaintiff ihaU have a rerutution ef 
hia goods. 

Hh2 

.. 
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If.ll. fieals the goo~ of B. C. and D. {everally, and B. brings his 
appeal, and conviCl the offender, yet before judgment C. and D. 
rttay purfU their appeals, and he Ihall be arraigned alfo upon their 

{eveful appeals. 4 E. 4. ) 1. a. ' 

So if judgment be given again fi A. upon the appeal of B. yet if the 
,ppeal of C. were begun before the attainder, A. {hall be arraigm'd 
upon the appe:tl ·of C. becaufe he is to have retlitution of his good 
thereby, yet by the hook of 7 H. 4. :H. and 12 E. 2. Coron. 379 .. il 
fcem., that the fecond trial at the fuit of C. is but in nature of an in

quefi of office to entitle him to the rdtilution of his goods, becaufe as 
to the judgment of life he is already- in law a dead perfon, and the 
book of 4 E. +. 11. (a) fpeaks not ~n cafe of a judgment, but only of 
a conviaion or finding guilty; qUd:rt, vide 44 E. 3. 44. yet v ide 
Stollif. p. 66 and )(n. it (eems the attainder is no bar to C. 

But certain it is, that if A be atta?nt at the fllit of B. and then and 
not before C. commences his appeal, A. {hall not be arraigned there
upon i but if he be afterwards pardon 3, then he {hall be arraign d at 
the fuit of C. commenced after the attainder, 6 H. 4. 6. h. 10 H. 4. 

C~on 227. But if the attainder werefat the king's fuit for that very 
felony, for whi h C. brought his ap?eal after the attainder, then it 
{eems he (hall not be put to anfwe~ it. Stamf. '. C. p. 106. 

Now touching refiitutiolls upon appeal, Stam[. Lih. lIt. cap. 10. 

/0/. 165. hath gi ven us a full account, I fhall follow his method partly 
and (ulllmaril y. 1. Where the plaintiff {hall have refiitution. 2. 

'Vhen. 3. Of what thing~. 

[540
] 1. s to ejil) I , , her and in what cafes the party ap

lIant {hall have reftitution. 
1. It !nun be upon frenl fuit, and tho alltiently the !:l.W was fil'i~ 

her 'n as to the time and manner of tI e pnnu~ and apprehending of 
the felon, yet the law i now more libe~, 

If the. felon be taken by any others, a the (}leriff, yet if the 
p:my robbed come .. ilhin a) ear after, aucl gives notice of the fclor. y, 
and ent ( his app ai, this i a frcfh fuit, i he ufed his diligence 
{hortly after [he felony to have taken him. 7 H. 4. 43. b. 

2. Tl e appellant mufi proceed with his app I to conviet: the felon ; 
but yet in c fe of .imp ffibility of fuch convi6tion it i fufficient !.pat 

·.tae ured hi end avour; a if he takes the felon, and imprifons him, 
f.lld he dies within the year, and before the appeal commenced; fo if 

(.) Thlt 'tee W I of a Cecond' appe I brog hI before the party had plcadod to the firfl. 
the 



HISTORIA PLACITORUM CORONl£. S-t4 
the party abjure or break prifon after)le is taken, 12 E. 2. CQrm . 380. 

fo as the appeal be commenced within the year and day, and that lie 
made freth fuit, 26 AjJiz. 32. or if he challenge peremptorily above 
the number appointed by law, {bnds mute of malice, or hath hi, 
clergy (h) , 8 H . 4. 1. or be outlawed. 

2. As to the Juol/d, 'when he /hall have refi itution. 

He (hall have refiitution after judgment againfi the appellee, and 
before execution made or prayed. 2 1 E. 4.73. h . 
. He !hall have refiitution after conviCtion of the principal, and he

fore cOl1viClion of the acce/Tary, and after convi.5tion of one of the 

principals before conviCtion of. the other, or tho the other be acquit

ted upon his appeal. 21 E. , ~, 16 a. 10 H. 4 . Coron.466 . 
But if A. fieal feve rall y the goods of B. and C. and he be eonviCl 

upon the appeal of B. yet C. lhall not hay reftitution till he be con

viCt at his fuit al[o, 4 E. 4 . 11. JI/pra. altho the' felon be COD via at 
the fuit of the appellan t, yet p~s not to have refi itmion till the freCh 

fuit be inquired, which is to e done by the fame jury that convICt 
the felon , if he plead to inque , but jf he confefs the felony, or fia nd 

mute, it !hall be inquired by i~lqu e{l: taken ex rdJici IJ by the [ ] 
judge. IH. 4.5.a. 2 R .3. I Z. 3H.7.1 2. h. H I 

3. Of what things he is to ha10e rcftitution. 
If a felon waive the goods ftolen wilh out any purfuit after him, 

thofe good~ arc not in law bQna w aivia(ll' nor forfeit to the king or 
lord of a franchife ; but if he waive them upOI\ a purfuit of him, then 
they are bOlla waiviata, and forfeit to the king or lord of the liberty; 

'JlIod vide .5 Co. Rep. 109. a. F~x!ry's cafe. 
And this forft:iture is not like a {hay. where tho the lord may fcize, 

yC! the party, who is the owner, may retake them within the year ' 
<lnd day. but here the true owner cannot feize his own goods, tho 
upon fre!h fuit within tne year illld day. 8/!.:$. 11. 4. d'lllJWr] 151. 
:; E. 3. Cor~ 162. 

But yet this is not an ab[olut~ lofs of the owner's goods, but rather 
an expedient fettled by law to drive the owner to convia the felOli 
by pro[ecuting his appeal, and therefore if he make fr {h fuit. and 
profecute his appeal, aml the felon be thereupon conviCt and attainta 
and the freOl fuit be inquired and found by verdiCl or inque1l: of Qffic; • 

he {ball have refiitution of the goods fa waived. 5 Co. R ep. 109. 
ox10'5 c<lfe, 3 E. 3. Coron. l 6~, 

( b) 4- E. ' .19 • • 

H ha But 
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But mor of re!Htution under the next general, for it is regularly 
-true, that of what things the owner iliall have reftitution upon the 

ftatute of 1 H. 8. he fuould have refiitUlien upon a conviCtion in an 
appeal at common law, and e converjo, fo th~t what is faid upon the 
ftatute, is applicable to reftitution upon an appeal. 

ll. By the fratute of 21 H. 8. cap. JJ. it is ena6ted, "That if any 
" perCon do rob or take away the goods of any of the king's fuhjects 
" within tllis realm, and be indicted, arraigned, and found guilty 
" thereof, or otherwife attainted by reafon of the evidence of the . 
" party fo robbed, or owner of the faid money, goods or chattels, or 
.. any othlr by their procurement, that then the party f~ robbed, or 
" owner, iliall be reftored to his money, goods or chattels, and the 
~' jufiices, before whom fuch perfon {hall be fo attainted, or found 

[ ] " guilty by reafon of the ('vidence of the party fo robbed, or 
S4Z "owner, or by any othet bI their procurement, have power 

U to reward writs of refiitution for th~ faid money or goods, or chat. 
,4 tels in like manner, as tho any fud~ felon or felons were attainted 
It at the fuit of the party in an appeal. 

This fiatute introduced a new law,for reftitution: for before this 
flatute there was no reftitution upon an indi6tment, but only upon an 
appeal. 22 E. 3. Coron. 460. Stanif'. P. C. p. 167. a. 

Tho the ftatute {peak of the king's fubje6ts, it extends to aliens 
r tbbed; for tho they are nqt the king's natural-born {ubjects, they 
are the king's {ubje6ts,· when in England, by local alligeance. 

If the fervant be robbed of the mafter's money, and the mafter, or 
his {ervant by his procurement give evidence and convi6t the felon, 

the: maft r iliall have a writ of r~ftiiu~, if it appear upon the in
diCbnent and evidence it was the 1 aer's money, for the ftatute gives 
reftitution to the party robbed or owner. SlamJ. P. C. p.167. 

If d. be robbed by B. and O. and B: only is convi6t of the r~bbery 
by the evid nee of A. he iliall have reftitution, for fo he iliould have 

bad in cafe of an appeal. 
If .If. b robbed of an ox by B. who fells him to C. who keeps the 

money in hi hands, and after kills the ox, and {ells the fleth, or if 
he money be {, ized in the hands of the thief, A. may, if he pleafes, 

have a writ of reftirotion for the money. Noy's reports, Harris's 
cafe. (~) 

(,) N'!J us. 
So 
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So if mouey be fiolen, and the thief taken, and the money {eited, 

he {hall have refiitution of the IIlonoy. 
The tefiator is robbed, the thi f ;s conviCt upon the procurement 

of the executor, 'he fuall have refiitution. 3 Eli:;:. Bml. 87. Dy. 201 . 
6 Co. R tp. 80, 

lt bath been a gr,eat que/lion, if goods be nolen, and by tf1e thief 
folll in a market-overt, whether the thief being conviCted upon the 
eviuence of ~he party rohbed, he {hall have rffiitutioll upon this 113:
tute of tho thing fold or not, the buyer not being privy to the 'fdony: • 
thofe that held he {hould not, ground themfelves upon the [ ) 
book of 12 H. 8. 10. Mr. D alton's opiniOll, cap. Ill. p, 543 
209, (d) upon the refolution in the cafe of market· overt, 5 Co. Rep. 
S:.!. b .. which was U~OIl occaGon of a writ of refritution (e), when, 
it is held, that the fale in market-overt is a bar to the reilitution; 
and upon the fiat ute of 31 Eli:;:. cap. 12. where it i {pecially pro
vided, that notwithf1:anding a f~ of a horfe in market· overt the owner 
may take 'him within fix mc :lths after the felony npon proof of his 
property, which ,evidencet:h, that after the fix months he thall not 
have rellitution; and of this opjnion was Hyde juftice (f) at the fef
fiCJns held after Trin. 13 Car. • Brown jufiice diflmlimle. 

But it feems he {hall have refti~utioo upon ,this £tatnte, notwithfiaod~ 
ing the fale in market·o.v,ert of the goods !tolen, and as to the au .. 
thorities, the 12 H. 8. 10. was before ~he fiatute of 21 H 8. and 
Mr. Dalton's opinion fecms to be grounded upon it; the cafe of mar.., 
.ft'l-ouert, .5 Co. R ep. it is true feems to be agajnfi tile refiitution, tho 
the cafe fell off upon this, that the fcrivener's thop was no market .. 
overt by the cufiom of LOlldoll . 

As to the fiatute of 31 Eli:;:. to which I may add alfo the ftatute of 
1 Jae. cap. 21. that enacts, "No {ale of fiolen goods in L ondo", 
" Wejlmi1!fler or Southwark, or within two miles to a broker, flnll make 
" a~y change or alteration of the property or intereft :" Thefe ftatute& 
make nothing as to the cafe in que/lion, f9r without quefiion the (ale 
in market-overt changeth the property in thofe cafe, wherein th £. ' 
and the like fiat utes have not enacl~d the contrary, and therefore tho 
party cannot take ' them again from the buyer, unlefs ill ca e of bro
~ers. and fiolen horfes, ut f upra: but this comes llot to the quefii~n 
m hand, for here ~he atl: of parliament gives the refiitu ion. and that 
Dilly where the felon is conviCted; and this refiitution is not prevented 

II 

(tI) New £iii. ,.p. 164. 1. SH. (.) I dna. 3441 U) gtl. 35' 

~b4 by 
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by the fale in market-overt . 1. This aCt was made to encourage 

perfons robbed to purfue mal faCtors, and therefore they have an af

{urance of refiitution, and it would be fmall encouragement if a thief 

[ 1 by fale in market-overt, which is every day in almofi every 
544 {hop in L ondon, {hould elude it. 

~. It were againfi the COllllllon good, and would encourage offenders 
to the co~mon detriment, if this fale lhould conclude the owner. 

3. The man that is robbed, is tubbed againfi his will, and cannot 

h Ip it j bur the Buyer of fiolen goods may chufe whether he will 

buy, or if he huy. may yet rcfufe to buy, ulllefs well fe curcd of the 
p operty of the ood, or knowing the ~wncr. 

And if it he faid, that the refi itution 111all be, as in cafe of an 

appeal, and a fale in market-overt had barred a reCl:itution in an 

appe l. 
I anfwcr, 1. That i is but gratiJ diflum, that a fale in a market-

v t had barred refiitution in an apl>s.al, for there is no authority 

for it, but the only book, that I know iq; the cafe, is to the contrary, 

vi');. 2 Co. 1lifiit. p. 7l4. If.d. comm\t a robbery, the king's offi
cer [cizeth the goods fiolen, and fells them in market~overt, the party 

I' 

robbed conviCteth .d. upon his appeal, he {hall have refiitution not4 
witbthnding fuch fale, if he made irelh fuit. 2. But CuppoCe the 
appellant {hould not have refiitution, yet that refirains not refiitution 

in cafe of the fiatute of 2 1 H. 8. for the words As though IIC iJad 
been attaint ill an appeal. are not refhiCtive, but relative only to the 

manner of the writ of rcfiitution, whieh !hall be Cueh as in a~. 

app a!. 
For authorities, 1. It hath been the confiant praCl:icc at Newgate, 

that fa e in market-overt hath not been allowed againfi this writ of 
refiilution, and this Mr. Lee, the fecomlary there for above thirty 

years, h'cuh auelled openly in the court there oftentimes before my
felf. and diver others (g): again., 2 Co. Injiit. p. 714:. lord Col.:e·'S 
opinion was in thefe words; So Illat in this cafe aljo, (viz. UpOIl the 

itatute of 21 J!. s.. cap. 11.) tile party rohbed, or owner, jha/L have 
rejlitution ndrwitijiandillg any laic in market-owrl, and with thi agreed 
myfelf and juftice. !(den upon c(muderation' of this fiatute .. 

Upon ti1is fr~tute of 21 H. 8. if the offend r be conviCl: 

[$4.5] upon the evid~nce of the par~ robbed, or ~~'ller/. be lhall. 

(g) SlC lCd. +8. , .. 
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have r.etl-itution, tho there were no frelh futt, or any inqu iry by il1~ 
quefi touching the fame, and this is conllant pracEce, tho in cafc ' f 
an appeal it be otherwife. 

If .d. ht! robped by /3. of a GIver cup, a .pie(:e of cloth, and othci 
things, and.d. prefers an indiCtment only for one of them, as l1ilmel the 

cloth, and convict the fe!on, he {hall have refiituti{)ll of 110 more than 

what is contained in the indi.ftment, and the goods omittecl are con- • 

fiJcate to the king, as in cafe of goods omitted in an appeal, 44 E. :i. 
4.1-. ( h) tamen qU{rre, for it is not really th~ P<lrty's fuit. Vid~ Da,lt • 

. CliP. Ill. p. 29::1. (i) 
If A. ha ye his goods fioleu by B. and A. prefet·s a bill of indiCtment, 

" 'hich is found, whereupon ;/?: flies and is oudaweq, .d. thall have 
rclhtution, for he gave evidence upon the indictment, which, tho it 
be not a conviCtion, is the ground of th~ outlawry, which ia ilq at

tlinder. D olt. ubi Jupra • 
.d. and B. have their feveral ;/Jods ftolen by C . ..t1. prefers his .bill 

of indictment for his goods, C. is thereupon conviCted, notwithfiancl

iog that conviCtion B. may p~ fer his bill, and C. {hall be thereupon 
arraigned and tried, to the end that B. may have his refiitution, 

which he could not have by th~ conviCtion upon the indiCtment of .d. 
becaufe a diftinct felony, tho moQ: ufually at the fame fe$ons the [e

veral indiCtments. againfi the fame perfon are tried by the fame jllI'Y; 
<;;ide 4 E. 4. 11. Stalllf. P. C. /01.1 67. b. 

But luppole that C. be attaint on the indiC):ment preferred by .If; 
:1I d l:eprieved till another feffiolls, and then B. prefer a bill of indi6\:. 

ment for ~nother r.obbery upon him by C. in this cafe C. may plead 
I I) the country if he pleafe , anll upon conviCtion B. {hall have rc1l:i

lution, for the coun is not bound to take notice at another fcffions, 
that hc is attaint, but he may if he pleafe plead autrrfoits a/taillt, aod 

Icfufe LO anfwer, and then by the book of HE. 3. 44. in cafe of an 
appea1 he (llould have no refiitution, but his goods iliould pe con

hf~Jte to the king, but I think that to [erye the fiat ute of 21 [ 6] 
H. ,s. as to the point of refiilution the court may and in S4 
rca [on ol1gh~ to inquir.c by a(1 inquefi of office touching thc robbery 
of B. ant!' being afcerrained of it til reby to grant refiicution, tho they: 
ought to give no new judgm~nt of death upon l'ucb inquefi, at Jeill, 
unlefs the prifol1e~ hll;d pleaded to the indiCtment not guilty, and put 

(b) ~bi~ is I?ore dire£Uy proved C,ront I JC. I (iJ New Edit. IIbi Juprll. 

hinuel( 
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himfel! upon the country: vUe 4- E. 4. 11. Dalt. cap. Ill. 1'. 71f

t
' 

'715. (k), Stamj. P. C. p. 107. . 

And thus far of reftitution by the ll:atute of 21 H. 8. 

m. Reftitution by courfe of law is either by taking his goods, fI 

by..aClion. . 
1 •• As to retaking of goods ftolen: if.tl. fteal the goods of B. and 

B. take his goods of .tI. again to the intent to favour him or maintain 
him, this is unlawful and punilhable by fine and imprifooJTIent (/J, 
but if he take them again without any fuch intent, it is no offenfe. 
Mich. 16 Jac. B. R. Higgins and Andrews (m), but juftifiabJe. 

But after tile felon ii convicted, it can be no colour of crime to take 
his goods again. where he finds thm, becaufe be h~th purfued the 
law upon moo, and may have his writ of reftitutioD, if he pleafe. 

2. By courfe of common law: A. fteal the goods of B. viz. fifty 
pounds in money, A. is convicted, and hath his c;:!ergy upan the pro .. 
{o c tion of B. B. brings a t"over and..;~onverfion for this fifty pounds, 
and upon not guilty pleaded this fpeci3(' matter is found, and adjudged 
for the plaintiff, becaufe now the p\!rty hath profecuted the law 
againft him, and no mifchief to the common wealth; but it was held. 
that if a man felonioufly fieal goods,' anq before pro[ccution by in. 
dietment the party robbed brings trRver, it lies not, for fo felonies 
:fhouJd be healed. M. 1652. B . R. Dawkes and Covencigh (nJ; vidt 
lluordant Noy's rt:ports (0), Markham and Cob; b~t if the plaintiff 

[ 
] had not given,evidence upon the conviCtion, it was held, that 

547 the aClion lay not, but the goods were confifcatt: to the king. 
and for want of that averment in the cafe of Markham, judgment wali 
,iv n for the defi ndant in lrefpafs. 

Blackf. Com. lib. iv. cap. '9, p. 377 . Be tap. 'l7· p. 36:. 

(J) NtW Edi,. ~41. 164- I· 643' 
(I) And fo ftems the praCtice of ad

vrrtillng a reward for bringing goods fio
len, litO DO queRions aIked, which I have 
heard lord chancellor Maccl. sfi.1d declare to 
he higbly crimil\al, as being a fOI t of com. 
poundiAg of felony, for the goods by that 
IDCUI I1:Ulrllillg to UK rigb~ oWller, ,flop 

j, put to the inquiry and pJl)fecutiq"n of the 
felon. and thereby grrat encouragement i. 
given to the ~ommlffion of fuch Qffenfes. 
Sec pDf/.a, tl1/,. 56. 

I
".) z R.I. R,p. 55' 
.) Styl. 3~. 
0) N" h. 

CHAP. 

• 
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C HAP. XLVIII. 

'OJ burglary, the hnds, and }uniflment. 

I COME to thofe crimes that fpecially concern tlle habitation -of • 
man, to which the laws of this kingdom have a fpecial :rc;fpetl. 

becaufe every man by the law hath a fpecial protection .in reference 

. t~ his houfe and dwelling. (a) 
And that is the reafon, that a man may afi"emble people together

for the fafeguard of his houfe. which he could not do in relation t8 

travel , or a journey. 21 H . 7. 39. a. 

And upon the fame reafon it is, that not only by the natute of 21 
H. 8. cap. Ii. but even by the common law, if any come to commit 
a felony upon me in my houfe, and I kil1 him, it is no felony, nc.: 
induceth any forfeiture j quod .lzde Jupra, p. 487. vide Sir Henry SpeT
man G/ofJ. tit . Han!fecken, [5 ifidem tit. Burg/aria, whereby it appears. 
that by the ~ntient laws of Canutus (h). and of H. 1. ( c), it was u
nifhed with death. • 

The common genus of offenfes, that comes under the name c.I 
HamJuktn, is that which is ufually called houfe-breaking. which 
fometimes comes under the common appellation of hurglary, whether 
committed in the day or night to the inte~t to c:ommit felony, [ 8]' 
fo that houfe-breaking of this kind is of'two..natures. S4 . 

I. That which in a vulgar and improper acseptacion is fometime'S 
called burglary. And, 

2.' That which in a firiCl: and legal a('ceptation is fa called. 
1. As to the former of thefe, hamJacktn. houfe-breaking,or burg

lary in a vulgar acceptation is of feveral kinds. 
1 ... Robbing of any perfon by day or nighl in his dweI1ing-houfo, 

the dweller, his wife, children, or fervants heing in the houfe, and r. 
put in fear; this requires that there be fomething taken, but it re
quires not an aaual breach of the houfe; but it is all one, whelher 
he a6l:ually breaks the houfe, or enters per ofiia aperla, for it is in 

(II; That this was the notion among the 
1I.'_nl al!o appears from Cietr. in .",tion, 
,,, ~" cop. 41. ~iJ •• imJuE/iul, 9uid 
IIfIIm rtfilion. _n;ti." fW- JotIfIIJ ,.niuJeuju!
gu. fi<rJill"" bie MI JUII'. bie foar-oboe1'"

)"gtll11l ':fJ it" /11118"". "",,;i.l, ., in" .orit. 

r"mi."" Jas fit. 
( b) I. 61. reclum. i"up,io ;11 dO/llll1/l 

amoog the Jetl"" inurpia""iII. 
(c) I. 80. Sec WI/A. L'j. Allt't,. liZ. p. 

273· 

truth 
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truth robbery either way, and from this offenfe clergy is taken away 
by the fiatute bf ' 23 H. 8. cap. 1. and 25 H. 8. cap. 3. from the 
principal,.and by the fratute of 4 t!J 5 P. t!J·M cap. 4. from the ac
codfary. 

2. Robbing a pel fon by day. or night in his dwelting-hoore, the 
dweller, his wife, children, or fervants being in the houCe,. and not put 
in fear; this requires, I. An aetual houCe breaking of the houCe. 
2. An actual taking of fomcthi ng, but the perfons need 110t be pllt in 
fear; and by the fiatute of 5 t!J 6 E. 6. cap. 9. clergy is in this cafe 
taken from the principal, that enters the houCe ; and by the fiatute of 
4 & 5 P. & M ·cap. 4. from the acceffary before. 

3. Robbing a dwelling-houCe by d~y or night, and taking away 
goods, none being in the houCe; this requires an aetual breaking, and 
an aaual taking of {omething, and without the latter it is not felony, 
but if accompanied with both, and the taking of goods he of the value 
of five iliillinj!:s, it is excluded from l: :rgy by 39 Eliz. cap . 15. 

40. A breaking of the houCe ill the ~ay or night to the intent to 
fleal or ommit a felony, any perron h~ing in the houfe, and put ill 
ear, tho nothing he aetually taken, this is burglary by the common 
·lW, if it is in the night, and felony by'the fiatute of 1 E. 6. cap . t 2. 

tho ill the day, and is excluded from.c1ergy by the fiat ute of 1 E. 6. 

, whether by dav or by night, but then it requires, 1. An aetu.al break-
1/ ~ 

ing of the houfe, and not all entry per oJlia aperta. 2. An entry with 
. { ] intent to comrpit a felony, and fo laid ill the indiCtment. 

S +9 Pl)ultCl's cafe, ]) CI). Rrp. 3 1. b. 

3. A putting in fcar, but acceffaries ha\'c clergy. 
. II. Legal or pro.per burglary is of two kinds, viz. 1. Complicated 
and mixed with another felony, as breaking the houfe, and fiealing 
goods, either with putting in fear or witbout putting in fear, fome. 
body in the houf,. Qr nobody in the houfe, ·which requires, 1. That 
it be done ill the night. 2. That there be an actual breaking. .. 

2. imple burglary, and that either, 1. "'vith putting in fea., and 
then the prin ipal is excluded of clergy by the flatute of I E. 6. and 
a\fo from th fiatute of 18 Eli,;. or, 2. \ ithout putting in fear, and 
then he is excluded of clergy by the fratpte of 1!l Efiz. ' 

And this chapter fpeaks only of proper or legal burglaries, of tbore 
imploper burglarie I have fpoken before. Ii 

Burglary is ddcribed by ir Henry Spelman (t) to. be n~f(unta i;.. 
( ,) ill 'fItrbo bLirgla.ri • 
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nlptif) olicujus Izabitaculi vel tcclcJi~, etiom murorum portorumve civito· 

tis aut burg; ad felolliam perpttr01ldam. 

My lord Coke P. C. cap. 14. p. 63. more fully defcribes it. "A 
" burglar is he, that in the night-time breaketh and entreth into a 
" manfion-houfe of another of intent to kill fome reafonable creature, 

" or to commit fome other felony within the fame, whether his felo· 

" nious intent be executed or not . 
. And accordingly the indictment runs, quod J. S. 1 die Julii anno 

& e. in nolle ejujdem diei vi f.5 armis dOll/lim manjionalem A. B. fe/oniei 

l.5 burglariter frrgit & intravit, ae ad tllllC & ibidem WI1IIfl Jcyphum. 

argcnteum & e. de bonis & catallis c,iu/dcm A. B. in eadem domo invent' 

feloniee f.5 burgloriter Juratus fu it, upit f.5 a/portavi!; or if no theft 

were actually committed, then ex intention. ad bona & eatalla Oll/dem. 

A. B. in eadem domo exiJlC1lt' felollice &I burglqritcr furandllln, capi-. 

CIIdum & aJportondum, or c!z ~ntC1ltionc ad ip./ilm A B. ibidml fe/anice 

inwjicimdum rontra pacem &/. . 
And note;, that thefe fevettl c1aufes in the indictment are effi ntial 

to the conO:itution of burglary, 1. That it be faid nollanttr, or in 
Ilolle ejufdclII diei (f), for if it be in the day-rime, it is not 
burglary. 2. That it be faid in the indictment burglarim , [sso] 
for it is a legal word of art, without which burglary cannot be ex:
prcii'cd with any kind of other word or other circumlocution, and 
therefore, where the indietment is burgaliter inO:ead of burglariter, it 
makes no indietment of burglary, fo if it b burgCllter. 4- Co. Rrp. 

39. b. (g) 
3. It muO: be fregit & intravit, for it is held, that breaking wich-

I 

out entring, or entring without breaking makes not burglary, fed de 
ltoe infia; yet T rin. 5 Jae. B. R. an indictment, qUlJd fe!onie~ & 
/JI/rglaritcr ji-cgit domulII manjionalCTII , f.5 c. was a good indiCl:ment of 

bu rglary, and that the entry i ~ fuffi ciently implied, even in an indict

ment, by the ·word ~ bill glariter fregit, but the fa fe ll: and common way 

is to fay [regit f.5 int/"(I~ ' :( . 

·1. It mull: be faid dOT/ltan rn::.~alcm where burglary is com· 
mitred in a houfe, and not gene ally dOlnll!n, for that is too uncertain, 

and at large. 
5. It mufr be alledged, that he committed a felony in the fame 

houfe, or that he brake and entre<! the houfe to the intent to commit 

(f ) Sec 9 C •• 66. ~. (I) S c aJfo .5 C •• Ill. 6. 

a felony, 
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1& fe1ony;but thefe tbings will be fuller ex&mined, when we lCome to 

particulars. 
1 Therefore the time, wherein it mufi be committed to make it 

burglary, muft be in the night. 
It, hath been antiently held, that after fun-fet, tbo day-light be not 

.quite gone, or before fun-riling is noflanter to make a burglary, Dolt. 

£op. 99. p. 352. (h), and accordingly cited by Crompt. fol. 32. h. 
to have been jmlged by Por/mOlt, 3 E. 6. (i), and the felons executed, 
and 21 H.7. Kelw. 75. a . 

But the latter opinion hath bern and fiill obtaineth, that if the fun 
'be ret, yet if the countenance of a par.ty can be reafonably clifcerJl
cd by the light of tbe fun or crcpufculum , it is not night, Dor 710flanttr 

to make a bu:glary; and with this agrees Co. P. C. p. 63. and hence 
it is, that altho a towu unwaJled {hall not be amerced for the efca pe 
of a murderer, if the murder were committed in the night, yet if 
it were done only in v~fpcrc diei, the t~.vn/hip /hall be amerced. 3 E. 

3. Co/·on. 293. And if a rob~i;ry be commirted before fun-
[55'] rifing. or after fun-fet, and wbilft it is fo far day-light, that 

the countenance of a man can be rea~onably difcerned by the light 
of the day, yet the hundred {hall be charged, otherwife where it is 
done in the night, 7 Co. Rep. 34. Milburn's cafe: but this is not in
tet?aed of moon-light, for then midnight haufe-breaking iliould be 
no burglal'~; and !he word noflanter is to be applied to all that fol
lows, viz. fregit & intravit, if the breaking of the houCe were in the 
day-time, and the entring in the night, or the breaking in the night, 
and eorring in the day, this will not be burglary, for both make the 
offenfe, and both muft be notlanter " vide C,-ompt . 33. a. c« 8 E. 4. (I:) 

Bu if they break a hole in the houfe one night, to the intent to 
enter another night and commit felony, and accordingly they come 
at anot4el' night, and commit a felony through the hole they fo !Dade 
the night b fore, this feems to be burglary, for the breaking and 
entting were both Iloflal/It,-, tho not the fame night; and it {hall be 
fuppofed, that they. brake and entTed the night when they entred, for 
,the breaking makes not the burglary till the entry. 

(6) N_Etftt. C4/'. lSI. t· .86. 
<,) See the rke judgment PI' Fmeux, 

C'OWI/'t. 33' II. 
~j) This eafe doel not fulty prove the 

,.... i& ia broll,bt for I for the rcfO\lIlioll 

there was only. that if thieves enter in by' 
·uight at an hole in the waH, ...... hich was 
there berore. it is ot burglary, but it doc, 

- 1Iot appear who made; the bole. 

2. There 
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2. There roua be 1l breaking and an iltry to make the burglary, 
and thercf-ore I lball fpe k of them both together. 

Antiently the law was fo frria againll burglary, that the very , 
coming to a houfe with intent to commit a. burglary was held pu
nilbabh: with death, Crump. 31. by Sir Anlhrmy B" own; but tbat 
obtuins not now for law withbut a burglary cpmmitted. 

F,.egit, there is a double kind of breaking, 1. In law, and thus 
every one that enters into another's houCe againll his wi1l, or to 
commit a felony, tho the doors be open, doth in law break the houfe • 

. 2 . There is a breaking in faa an ael:ual force upon the boufe, as 
by opening a door, breaking a. window, &c. 

!\nd altho, in the remembrance of fome yet alive, Sir N. H. (I) ~ 

chief jullice did hold, that a breaking in lal-v was fufficient to make 
a burglary, as if a man- entred into the houfe by the doors 
open in the night, and llole goods, that this is burglOl.ry, and ["52] 
accordibgly is Crompt. 32. a. 'ljI AJliz 38. yet the.Jaw is, that a bare 
breaking in law, viz. an tnttt by the doors or windows open is not 
fulEcient to make burglary without an aetual breaking, Co P. C. p. 
64. 'and Co the law hath been ~enera1Jy taken .to this day in cafe 0\ 
burglary. (m) , 

And thefe aas amount to an .aetual breaking, viz. opening tlle 
caCement, or breaking the glafs window, pickin?; open a lock of a 
ooor with a falfe key, or putting back the lock with a knife or dag
ger, unlatching the door tbat is only latcheg, to put back the leaf 
of a window with a dagger, D alt. cap. 99. (n), Crompt. 33. a. and 
fo is common experience. 

To take down a pane of gIafs of a glafs-window by taking out 
or bending aGde the nails that fallen it is a breaking of a houfc 
Within this law, becaufe the gIafs-window is parcel of the houfe. 

It was held by Manwood chief baron, that if a thief goes down 
a chimney to Ileal, this is a breaking and entring, Crcmpt. /oJ. 32. ~. 
and hereunto agrees Mr. Dalton, p. 253. (0) 

There was one arraigned before me at Comb idge for burglvy, 
and upon tht: evidence it appeared, that he crept down a chimney? 
I was doubtful whether this were burglary, and Co we~e f~mc 
others; but upon examination it appeared, that in his creeping dowQ. 

. j.) The reafon ' elf thi. feem. to H. be.
cau(e it i. a. much fbut a. d18 Da&lIr. of 
&he thill, W 11 IGil. 

, 
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fome of the bricks of the chimney were loofened, and fell down iTt 
the room, which put it out of quefiion, and direction was given 

',- .to find it burglary; but the jury acquitted him of the whole fact. 
1.1 In fome cafes tbere may be a burglary committed by a "man 

without. an actual breaking. 
"-;fhieves come with a pretended hue and cry, and require the 

conftable to go along with them to fearch !for felons, and whil tl 
he goes with them into a man's houfe, they bind the confiable and 
dweller. and rob him, this is burglary (p), Co. P. C. p. 64. Th'e 

• t like happened in Black Flyars 1664. where thieves pre~ 
[:553] tending that A. harboured tn~jtors, called the conftable to 

go with them to apprehend him, and the confiablc enll'ing, they 
ound tbe confiablr, and robbed A. and were executed for burglary, 

and y t in both cafes the owner opened the doors of his own accord, 
at the command of the confiable. Cromp. 32. b. 

Thir.v(' come irr the hight to ro -<1. who, pereeivinfi it: opens 
' his door, and iff'ues out and firikes 01 of the thieves with a fiaft~ 
Olnother thief having a pifiol in his hand , perceiving others in the 
clltry ready to interrupt them, puts h is pifiol within the door over 

I r 
the threlhold, and {hot, fo that his hand was over the tlHe/hold, 
bUt neither his foot, nor the refi of kis body, and upon this evidence 
by great advice it was adjudged burglary, and the thief hanged, 
and yet he brake not the houfe. 2Ci Eliz;. Cromp. 32. a. 

If A. the fervant of .E. confpire with C. to let him ill to rob B. and 
llccordingly .4. in the night-time opens the door or window, and lets 
him in, tllis is burglary ill C. hut larciny in A. rhe fervant, Daft _ 

cap. 99. p. 253. (q). it fcems it is burglary in buth, for if it be bur
glary in C. inllUfi neeus be fo in A. bccau[e he is prefenr, an] aid
ing to C. to commit this burglary. 

If If. enter the hctufc of lJ. in the night-time, the outward door 
bing open, or by an open window, and when he is within the ho Ife. 
turns the key of a door of a c.hamber, or Ulllatcheth a chamber door. 
to the intent to fieal, this is burglary, tho the outward door were 
open; and fo it · was adjudged UpOl' a fpeci al verdiCt before me at 
the effions at N cwgate 167., by advice of many judges then alfo 
,refent. 

(,,) Bec:aurc ;J/ fl'IIU41,. l,tlt ; for the ,fame 
JUron it i burgl .. y, where the thieve" gain 
entrance by prclCnfea oi buflDcfs with one 

in the houfe, KII. 41, or of execu~iDg 4ny 
procefs, Or t1\elike, Kef. 43. H' 61,. 8&. ' 
. (~) NtwEJit.p. 4 7' 
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And fo it is, if a thief he lodged in an inn, and in the night be 
fiealeth goods, and goeth away, or if he enters into the houfe fecretly 
in the day-time, and there fiayeth till night, and then fieals goods and 
goes away, this is not burglary, D alt. ubifupra p. 253. and Cromp. 
34. a . but if in either of the cafes they had opened an inner chamber 
door and taken the goods, it had been burglary, agreed 1672. (r) 

~ , 
The fervant lies in one part of the houfe, the mafier in 

another, and the fiair-foot c100r of the malter's chamber [S 54] 
is fatched; the fervant came in the night, and unlatched the fiair
foot door, and went up into his mafier's chamber with a hatchet 
intending to kill him, and woul1ded him dangeroully, but the mafier 
efcared (f). Upon this fpecial matter found at WincheJlcr affize8, 
by the advice of the greater number of the ju ges, cxeeptis paucis (t), 
it was adjudged burglary, and the offender was executed. T. 16 Jae. 
Hutt. R ep . the cafe of Haydon and Et/munds (uJ 

If a man enter in the night-ti~ by the doors open, with the in 
tent to fieal, aud is purfued, wl'reby he opens another door to make 
his efcape, this I think is not burglary againfi the opinion of Dalt. 
p. 2;3. (x) out of Sir Frallcis 1/a,ol1, for fregit (5 (xivit, non fregit 
& intra'lJit. (y) 

If .A. be a lodger in an inn, and <he goes up to his chamber to beel, 
and the chamberlain pulls the door and latcheth it, or A. himfelf 
locks it, and in the night he rifeth, openeth his chamber door, fl:eals 
gGods in the houfe, and goes away, it may be a queilion, 
whether this be a burglary; it' feems not, becaufe he had a kind of 
fpecia\ interefi in his chamber, and fo the opening of his own door 
was no breaking of the inn-keeper's houfe, for A. hath a fpecial pro
perty in his chamber; but if he bad opened the chamber of B. a. 
lodger in the inn to fual his goods, this had been burglary. 

Aud in that cafe of a lodger, tho he hath a fpeciaJ interefl: in the 
chamber, yet he being but a lodger, and in an inn, the burglary 
muf\: be fuppofed of the manuon-houfe of the inn-keeper (z) : vide 
plu.s i1ifra. 

If A. enters into the houfe of B. in the night, by the doors open, 
and breaks open a eheft, and takes away goods without breaking 

(r) Kd.69. (N) Hliit. ~o. Ktl. 67. 
U') In old time. this would have beet! (,,) N_ Edit. p. ~S1' 

IliJud,.d pelit trcaCOD, for antieDli where (J) Bllt DOW this doubt ia fcttlecl by III 
th~ intent was Co .pparent WlfJ.11I .111- ~M. ".,. 7. whereby brealc.ioc to ~ ollt U 
iIIt.r pro f.a .. c. ... 383. l'Ut .UpOD the faille fOOl wllh brcak.ie, ,. 
~9 TheY' all c:olII;"mq, excort Willrh. eet .n. 
- doubted. ( ,.) KtL 8J. 

VO"... . Ii 
, 
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opm of an inn r door, this is no burglary, becaufe the chell i no 

part bf the houfe. (oJ 
[ ] But if he breaks open:1 fhl(ly or counting-houre, or (hop 

55 5 within the haufe, this is hurglary, tho none ufuall y lodge ill 

the Iludr; and the fallie law feem to he, if he breaks open a cup

board or counter fixed to the houfe ("); qfld!re. 

3. Fregit t!I illtrovit. There mu!t be an entry as 'well as a brelk

iog. and both mu!t be in the night, and wilh an intent to !teal, other-
wife it is no burglary. . 

A. intending to rob B. breaks a hllle in his llOufe, but enters not, 

B. for fear, throws out his money to hi~n, A. takes it and carries it 
awa , this is certainly robbery , and fome I;ave held it burglary, tho 

A. never entred the bouft:; and fo it i ~ reported to have been adjudgcJ 
by Saundt'Ys chief baron. C,'Oll/pt. 31. h. tomtit qu~re . (c) 

If A. breaks the houfe of B. in the night-time, with intent to !teal 

" gooda, ud breaks the window, an" puts in his hand, or puts in a 
hook, or other engine to reach out ~)ods, or putS:l piaul in at the 
'\I; indow with an intent to kill, tho his h:llld be not within the window, 

thi is burglary. Co. P. C. p. 64. • 
But if he !hoots without the window, and the bullet comes in, 

this Ceems to be nO entry to make burglary ; 'lud!re. 

A. B. and C. come in the night by confent to break and enter the 
houfe of D. to commit a felony, A. only a8:ually breaks and enter 

the houfe, and B. flaonds near the door, but aCtually enters not, C. 
ftands at the lane's end, or orchard gate, or field gate, or the like, 

to watch that no help come to aid the owner or dweller, or to give 
Doti e to the others, if help comes, this is burglary in them all, tho 
A. only a8:ually brake and entered the houfe, and they all, in law, 
are principals, and excluded from clergy by the flatute of 1 g Eiiz. 
~ap. 7. aod fo it is in robhery, as hath been faid, 11 H. 4. 13. b· 
Cr", 'j>. 32. o. CD. P. C. p. 64. 

If .. 1. being a man of full age, take a child of fev en or eight ye rs 
old well inflru8:ed by him in this villainous art, as fome fueh there 
be, and tbe hild goes in at the wi~ow, taKes goods out, and de

l: 6 J livers them to A. who carr.ies them away this is burglary 
5~ in A. t 0 the child that made the mrr, bl! not guilty by 

reafon of his infancy. 

(-) KtI. 69. But .ti$lfdon • for ","irl. 
die 06~l1dcr;. oulled of his t\erJ)'. by 3 
ftI .. W. ff: M. (-t· 9. 
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So if the w ife, in the prefcnce of the hulband, by his th reats or 

coercion breaks and enters the houfe of B. in the night, this is bur

glary in the bulbaDd, rho rhe wife, that is rhe immediate a6lor, is 
excufe<! by the coercion of her hulbancl. 

4. Domum l111lnjionalcm: wbat {hall be fa faid. 

An indi6lment, quod felonid & bu,glaritcr fregit & intravit ecc!c

ji-lln prochialem de D. ea intmtione, & c. is a good indiament of bur

glary. for cccldia is domus maifzonalis. Co. P. C. p. 610. Dy. 99. 

(I. (d) 
If A. having a dwelling.hou fe. ~nd lipan occaGon he and all his 

family are abfcnt a night or mo~e, and in their abfence in the night 

a rhirf breaks and enters the houfe to commit felony, this is burglary. 

Co. P. C. ubi Jupra . 
So if ,1. have two manfion·houfes, ancl is fom etimes wirh his fa

mily at one; and fomerimes at rhe other, rhe breach of one of them 

in rhe abfenc~ of his family fro1thencc is burglary (e). 4 Co. Rfp. 
·w. a. 39 E II'1;. D alt. cap. 99 . . 254. (f) 

If A. have a chamber in a college or inn of court, where he 

ufuall y lodgedl in term-time, an~ in hi abfence in the vacation his 

chamber or Ihuly be broken open, & c. this is burglary, and the in

dictanent (hall fuppofe it d,mul 111mzjionalis A. Co. P. C. p. 65 . 14 

Car. I. AudlI'Y' cafe before cited. (g) 
So it is, if A. h ires a chamber in the houfe of B. for a certain time 

wherein ho loclgcth , and during the till)e contrafied for, it is broken 

open, & c. this is burglary, and the indiCtment thall fuppofe it to be 

dO /Jium manjiona/em .. of A. ( h) 

But if, in the king's houfe at Whitehall, or in tile great 
houfe of any nobleman, tht're be apartments or lodging~ af- [5 S7] 
ligned to the jeweller, treafurer, fiewa~1 charnbez;lain, &c. and any 

(J ) Lord Cole fa ys it i. tnC m anClOn. but was removing nis good. there in order 
houfe"f Alm 'ghty God, Lut ,h .. u on ly a ' 0 lodge in II. 1(tl'46. 
quamt t UIn without any a r ~ument, and (fJ Ntw EJit. p • • 88. See alfo P"b. 
('ems in ven ted to fUlt hi. ddi ultl oll o f bur. (, 2 . 111 •• 660. • 
" arv, .,io:. the brc:aking IDto a rIUJ.ji ••• houfe, II ) Cr. Cur. 473 ' by the name of E',"'"I 
where ... it appear. frorn Sp.lma./, ,, jup,,, and Finrh. 
til."., and 11 AJfit; . 9S ' thar i, i, not ne· .h, Chief junice Ie eli"! was of a diff(r~t 
~lfary to burglary. tl"" a ",nll/i.,.-b,"j, opillion,md thQughr in fuch caCe the ind,t1. 
IHo"en, (or th~ bruking o f churcb •• , the me", ought to he hid for bre.ki ~g J ,",us 
",. li. or the gates or the tity is al(o bur. maojionalt'" of B. for while ~<re is but OIle 
I • • y• arod th W O ld IfUl.ji,naiir IS only ap- entrance, it i. but one dwelling.houre, tbG 

ph.:.b le to one kind of burglary, .... iJll. the there be f""""al inm te_, but 0 bcrwirc if 
~rt."iog of a pr i,'arc.boufe, ill which caCe is. if. m n divide. Come room. from ,be 
It mun be a d,o,I/;.g-hou(e. reA of the bou~ • and mak. ~llothcr d oor 

(t) Even tho h bad Dever lodged in it, t <:l thofe roop!!, Kef. 8). flf •• 

li2 ~ 
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of there lodgings be broken up burglarily, the indiCtment mu!l: fuppore 
it to be domus manfionalil of the king, or of him that is truly lord or 

- proprietor of the houfe, for they have the ufe of the lodgings' as fer. 

vants only, and not as owner : Hlingate's cafe before cited. ri) 
And fo it is, if A. comes to the inn of B. and there hath a chamber 

appointed for his lodging, and this chamber is broken up burglarily, it 
.£hall fuppofe it to be domus manfiollalis of B . the inn.keeper, becaufe 
the intere!l: is in him, and A. hath only the ufe of it for his lodging, 

without any certain interdl:. 
A tent or booth in a fair or mar~ct is not fuch a dOli/US ma1ifilmalis, 

wherein burglary may be committed, . but rohhcry therein committed, 
the owner, his wife or fervants being therein, is fpecially exempted 
from clergy by the !l:alUte of 5 t:f 6 E. 6. cop. 9. before mention'd. 

Co. P. C. p. 64. 
If A. have a lhop parcel of his manflOn-houfe, and it be broken 

up n in the mght, &c. it is a burglal\-, and the indiCtmenr {hall fup
pofe, that he brake and entered domu,\ manfianal(m of A. for it is par. 
eel thereof. 

But if A. lets the {hop to B. for a year, and '8. holds it, and works 
or trades in it, but lodgeth in his own houfe at night, and this {hop is 
broken open, &c. the indiCtment 'Cannot be, that domrlm manJionalnn 
of A. fregit, for it was fevert'd by the leafe Juring the time (1:), but 
then whether he may be indiCted for bt,rglary, as in the domus mati· 

fionalis of B? and ct:rtainly it is agreed 011 all hands, if B or his fer~ 
vant fometimes lodge in the (hop, it is burgi-dry, and it {hall be fup
pofed dumus lIIanfionalis of B. and this is common experience. 

S But ruppofe he never lodges there, but only works or tradeS 
[55 J therein in the day time, and he or his fervants never lodge 

there at night, whether this be. a burglary to break and enter this iliop 
to commit a felony? 

And certainly it was in this cafe antiently held burglary, M 37 f!J 
'38 Eliz-.. B. R. CoIf's cafe (III), an indiament, qllOd}hopam cltjuJd4m 
Ricardi burg/ariter tS felollic? (regit l!I intravit tSc. it was admitted, 
for the matterJ by court of king's bench to be good; bur doubted, 
whether it was good. becaufe it was cujuJdum Ricardi without men~ 
tioning Ius .fimame, and with this alfo agrees my lord Cok( in terminis, 
Co. P. C. p. 64. in thefe words: But a}hop wherein alrJ perfon dDth con-

" (i) p.s'n. 
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'lJerjl, being PQr~cl 0/ a tJl'tJlzjion houft or not parcel, h takm for a man

}ion-houfe· 
But T. 17 Jac. HUlion's R ep. 33. it is ruled to be no burg1:try to 

break open fuch a (hop, and accordingly the praetice hath always 
gone at Newgate feffions fillce my time or obfervation, a.)~ to tbis day 

it is holden no burglary to break open fuch a thop; but if the thop 
keeper, or his fervant, ufually or often lodge in the lhop at night 

it is then d01Jlus manjionalis, in which a burglary may be committed. 
'Domus marzfiolla!is doth not only include the dwelling-houfe, but 

al(o the out-houfes, that are parcel thereof, as barn, fiable, CO\V

houfes, dairy-houfes, if they a,re parcel of the meifuage, tho they' 
ale not under the fame roof, or joining contiguous to it ; and there
fore, if fuch fiable. or out·houCe belonging to the dwelling-houfe be 
broken open in the night-time with intent to il:cal, it is burglary, and 
with this agrees Co. P. C;. p. 64, 65 . Dalt. cap. 99. p. 251-, 255. 
where for breaking open a bajk-houCe of Robert Caji/c's , eight or 
nine yards difiant from the dJelling-houfe, only a pale reaching be
tween them, two were arraigned and condemned for burglary; and 
fo -it was agreed by all the judges in the time of chief jufiice Hyde lafi 

• 16155. and the law was accordingly, and the contra I' ' praCtice in one 
much ~Iamed; and altho it was fuir by fo me, that i( had not been (0 
u e , and that the fiatute of 4 {5 5 P. {:;' M . cap . 4. di!l:inguilhed be
tween a dwelling-houfe and a barn, yet at length all the 
judges agreed, that the felonious breaking of ~ barn, parcel [559] 
of a meifuage, to fieal corn, was burglary according to my lord Coke, 
IIhi/upra, and with thi s agrees 2 E. 6 . B. Corone 180. 

But if the barn, or fiable, or cow-houfe be no parcel of the mef,,; 
fuage, as if a man takes a leafe of a dwelling-houfe from A. and of a 
barn from B. or if it be fa r remote from the dwelling-houfe, and not 
fo near to it as to be reafonably eil:eemO!d parcel thereof; as if it llanos 
a bow-lhot off from the houfe, and not within, or near the curtilage 
of the chid bOUfe; then the breaking of it is not burgrary, for it is 

ftot domus llIarzfionalis, nor any part thereof. 
An indiCtment that nofiallter clazifum or curtilagium felon iC'& & bur

glari,&/'fregit ad oceidmdum or furandum is not good, and yet 22..A./Ji'Z. 
95 . burglary is defined to hreak houfes. church(s, walls, courts, or gates 
in tim( af peace. (n) ; 

r(-I Thil was antiently underfiood only lupPon. our author', following concl~rlOll . 
o th~ wall. or gata if Ibe (ily I '<lid, Spel· whrrcln he applies i, to the wall of a pI i
alin In ",erGO 6",&/4,;_; if Co, it will not valc bo~fc. 

I i a So 
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So tbat by that hook it fhould fcern, that if a man hath a wall 
abou~ his houfe for irs fafegllard, and a thief ill the night break the 

wall or the g:lte thereof, and finding the doors of the houfe open, he 
~nters imo the houfe, this is burglary; bot otherwife it had neen, if 
he had cQrne over the wall of the court, and found the door of the 

honfe open; thcn it had been no burglary. 

5. To make up burglary, it mull: not be only to break and enter a 
houfe in the night-time, but eithel a felony mull: be committed in the 
houfe, or it mull: be to the intent to commit a felony. . 

If the inrlicbnent be, quod dOIllUIIl 17larifiona/elll J. S.jL'loniee & burg

ial·iler fregil f.!f intravil, f.!f ad tunc & ibidrm certain goods of J. S. 
feiorliec f.!f burglarilerfuratus fuit, apit f.!f a/ portavit, the indi6tmenr 

comprifeth two offenfes, v iz. burglary and felony, and therefore he 

mily be acquitted of burglary, if the cafe be fo, upon the evidence, 

and found guilty only of the fdony, and then he thall have his c1erg)'. 

6 O r he may be acquittc~of Ihe felony, but then qUtm , 
(5 0] whether he can be found gu~ty of the burglary, becaufe tho 

where the indi6trncnt comprifeth bu rglary and felony, the indi6tment 

is good, tho it be not fuppofcd in the, inoi6tment, that it was ea inttn-

6'IC ad bona f uranduln, for the a6t of thcft being charged at the fame 
tim , it is a fuffici ent cvidence of-his intention; but when he is ac-

ui ted of the f, looy, then, there be ing nothing cxprl"fly charged in 
the indiame~t, that burg/ariter f regit, f.!f c. ca illtenlio7oc ad bona t.:ic. 

fi /mice fU7andum, it · i1ands fi ngle ,as if the indiB:mcnt had been of 

iingle burglary, in wh ich cafe the laufe of ca intentiolle ad fu randuIn 

f.!fc. had been neceffary to CI mplete a fi ogle burglary. 
It feelUs ther fore 0 ceffa ry ill fuch cafe not only to charge him, 

that in 1loEle f.!f burg/ariter f.!f f cloll 'ce domum, f.!f e. fregit f.!f intravit, 
l$ 1101!f1 f.!fc. upit, but al fo farther to fay ell inttTI/ione ad bOlla f.!f eata/

la f.!f c in ddem domo e~"~flcntia t tlollict t.:i IJUrg/at ittr furandum, and to 

nod alfo the part· cula!" felony, f.!f ad tunc f.!f ibidem unum Jcyplzum (lrgen-
tctml &c. and then, tho he be acquitted of the fclony, the Tefl: of tbe 

indi.sl:mcnt fl:ands good againll: him as a (1I~1ple burglary, and he may 

be coovi ed of it, tho acquitted of the felony. 
And I think that as the offenfes of burglary and felony may be 

. joined in the fame inoi6tment, fo three offenCes maJ be joi~ in e 
I falue indiCtment, and if he be acqui"tCJtile one, he may be conviClecl 

orthe other two, and it 111a be of ufe to exclude a malefaClor of hi 
dogy where lhe offtmTIs grea~ as namely for burglary, for felony, 

and 
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and for felony upon the fbtute of 5 & Ii E.'p. cap. 9. for there may 

be an olfenfe againft that flatutc, which will exclude from lerro', 

and yer not amount to burgla,y j and the form of the indiam~nt may 
run rhus, Quod A. prima die tehruarii mmo rcgni domini Caroli &1:. 
11/ nolle eju/dcm diei vi & armis apud B. felolliec tf bllr:;laritcr domllln 
Tl/anjionalcm fregit & intravit en intentione ad bona & Ctllalla rjllfikm B. 
ill c{idem d011lo c.'fiJlentia fclolliec & burglariter fura1ldum, capimdum & 
afportalldum , & ad tUlle & ibidem 'i:i & armis unum j i:yphum argentcum 

'TJu(dClTl B. in eadem d~7Il o cxiJ/C/JUJll feJollic /: & burglaritcr lura/us flli/, _ 

up it & a{portavit, ipJo B. ae 1l.'fOI"C, liberis & famulis jilis in cadnn 
dOlllo tulte cxijlentibus, contl"a pacem, &c. 

Ami note, th:!t fuch an indi.1ment need not conclude eOl1- [ 6 ] 
tl"iJ fOl"ma m jiatuti, it is fufficient that it brings rhe cafe fo 5 1 

within the fiatute, as to exclude clergy. and fo, U1'9;1 the {btute of 
~3 H. 8 . cap. 1. 

And upon th is indiament, if it falls out upon the evidence that he 
is guilty of the burglary, outllnot bu ilty of the fiealing, he may be 

convier of the ourrriary, and fo ouflcd of clergy, tho he be found 

not guilty of the felony : again, tho he be found not guilty of the bur

glary, becaufe, it may bo, th! breach of the houfe was in the day
time, the dweller, his wife or fervants in the houfe, yet he may be 
found guilty of the feiOllY within the quali6cations contain'd in the 

indierment pUl{uant to the ftature of 5 & 6 E. 6. and fo 0ufieu of his, 

clergy. for that is nQt confined eilher to the ~ay or night: again, if 
upon the evidence it appears nut to be burglary, becaufe done in the 
day-time, nor yvt lony fo quali6ed as is excluded from clergy, be

caufe either there was no act of brcaking, or if there were, yet the 

dweller, his wife or [crvant!; were not in the houfe, he may be con .. 

"iel of common larciny, and fo have benefit.of clergy. . 

And f0 much for burglary joined with larciny. 

Simple burglary i, where the breaking and entring is cd intentione ad 
bC.'Ia & catalla /urandum, or ad inlelficiendul1l, & e. and this daufe::. 

as it is ufually added in cafes of fitnple burglary, fo it is necefi'ary • 

and hereupon thefe things are obfervable. 

I. That altho the breaking and entring be charged to be done 

burglariur, yet if the intention of that elllry be either laid in the in

diCtment, or appears upon the evidence to be to the intent only to 

commit a trefpafs ilQd not q felony, as cd intcntiollc ad ipfom A. ad tunc 

f1 ibidem verberandtlm, it is n o burglary , but it m\lll be: 1ai<1 and 

1 i 4 proved 
I 
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proved to be ta intentione to fieal .or to kill, or to commit fome other 

felony, for tho the killing or murder may be the confe uenee of beat
ing, yet if the primary intention~e!.e Qot to kill, the intention of 

( beating will not make burglary. Co. P. C. p. 65. 13 H. 4. 7. b . 
. 2. That if a man in the night breaks and enter a houCe to the m

· , ['6 ] tent to commit a felony, tho he attain, not that intent, but 
r 5 ~ takes or fleals nothing, this is burglary, and excluded from 

tlergy. 22 AJliz. 39. & 95. Dy. 99. Crompt. 31. a. Coron. 264. Starn/. 
P. C. p. 30. a. Co. P. C. p. 63. and herein it differs frolD robbery. ' . 

3. It feems, that the intention to commit a felony to make a burg
lary mufi be an intention of fuch a faa, as was felony by the common 
law (and not of a felony newly made by act of parliament), as larcioy, 
or homicide. 

It hath been therefore doubted, whether the breaking of a houfe in 
the night with intent to commit a rape be burglary or not, Crompt. (01. 
32. thinks il is not, becaufe, made fe4;>ny by the ftalute of WeJim. 2. 

cap. 3+. (1'); but Daft. cap. 99. p. 255.\(q), thinks it would be burg
lary; becaufe, rape was felony by the common law, until the itatute 
of W!fim. 1. cap. 13. (r), which turned it into a trefpafs puni(hable 
by t'!Yo years imprifomnent, and fo the'fiatute of Wejim. 2. was but a 
re,fiitution of the common law, anG a fetting afide of the fiatute of 
W'!fim. 1. and this feems to be the more wa:rantable opinion that it is 
hJlrglary; but of this hereafter. 

Now as to clergy in s:;afe of burglary. 
If it be fuch a burglary, as is alfo joined with aCl:ual theft: or rob

bClry, and that robbery or theft be fo laid in the indiamen~, and pro
ved upon evidence, as anfwers the fiatute of 23 H. 8. cap. 1. or 1 E. 
~. cap. 12. or 5 t!J 6 E. 6. cap. 9. whereof enough hath been faid be-
fore, then the principal in fuch burglary is in thpfe cafes, which arc 
within thofe !btules, oufied of his clergy, and the accdfaries b~f're 
are oufred of their clergy by the ftatute of 4 & .? P. & M. cap. 4. 

but tl:je aecetraries after have their clergy, as hath been faid; but in 
pUe of fimple burglary, or burglary with theft, laid to be only feionice 
& bur!iariter, the principal is oufted of clergy if outlawed or convict 
by verdiCt or confeffion, but is not oufred of clergy in cafe of fiand., 
jog mute, not directly anfwering, or cballenging above twenty, by 
the ftatute of 18 Eiiz. ",p. 7. (f) 

(I) • c.. IujJit. 433· 
(,) N_ EJir. ,. 48,. 
(r) a c.. 1"/1. lio. 

(fl Tbit deIce ia (upplied by ~ f:I .. "j 
&; ")1. (at. ,. 

But 
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But by the {[atute of 1 E. 6. cap. 12. "If the breaking of the 
.. houfe be in tbe day, or night time with intent to rob or fteaJ, 

" any perfon being in the houfe and put in fear, tho nothing [563] 
" be ftolen, yet he {hall be ouned of his clergy, if conviet by verdiCt 

" or confeffion, or ftand mute, or challenge pen:mptorily abuve 
• "twenty (t);" for this natute extends to this fpecial kind of burglary, 

11 Co. Rep. 36. b. Poulter's cafe, tho nothing be ftoJen, and fo differs 

from the ftatutes of 23 and 25 H. 8. which require a ftealing, as well 

a~ a breaking the houfe. 

(Bu t tho in cafe of robbery in any dwelling-houCe: and therewith 

putting in fear, according to the natute of 23 H. 8. cap. 1. or with

out putting in fear according to the ftacute of 5 f:f 6 E. 6. cap. 9. the 
malicious commanding, hiring or counfelling of fuch offenfe is put 

out of clergy, if fo fpecially laid in the indietment, Dy. 183. b. by 

the natute of 4 f:f 5 P. f:f M. cap. 4. yet fuch ac~elfaries before, are 
not .cun of clergy in cafe of breaking a houfe to commit a robber, 

putting in fear, tho the priJcipal be oufted of clergy by 1 Eli%.. 
cap. 12.) 

But acce{faries before or after are not oufted of clergy by this na,. 
tute, or the natute of 4 & 5 ll. & M cap. 4. 

And this ftatute doth oun of C;lergy not only thofe that aetually 

break. or actually enter the houfe, but alfo all thofe rhat are, in law. 
principals in burglary. all thofe that are prefent, aiding and affifting. 

or that nand to watch at the field-gate, whil~ the others of the con .. 
f~deracy or company break and enter [he houfe. 

And fo it differs from the cafe of robbing of a perfon in his dwel
ing-houfe, none being within, uPQll the futute of 39 Eli:;;. cap. J 5. 

for that ftatute excludes from clergy only thofe perfon$ that actualtr 

enter into the houfe, and not thofe who, tho of the confederacy, and 
pre[ent aiding and abetting. yet never entred the boufe j quod vide 

(upra. 
But as to accelfaries hefQre or after, they are not ouned of their 

clergy by the natute of 1!S Eliz. cap. 7. nor doth the !brute of 4 & 5 

P. & M extend to oufl: accelfaries bifarc of clergy in cafes [ 6 ] 
of bur~lary (u) j but in cafes of rODoing of houfes within the 5 4 

(I) This /btutc does not exclude thofe 
who challenge peremptorily above twenty; 
tbis. accord~n$ to our author's opinion, 
(1Ji/t~lIJ, U;. U. Cllf. ~.) wancc4lcCJ i 

but they are tince e~c1uaed by 3 Cd 4 W. 
& M. (ap' -9' 

e .. ) But they aTC lince ouf\e«t by 3 af 4-
'1Y. (d M. (liP. 9. 

'1 ualificatioQl 
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C)uali fica~ions and circumfi:ances of the fiature of23 H. 8. cap. 1. Or 5 
{!/ 6 E. ,6. cap. 9. and not to burglary at large. (x) 
[ 6] And thus far concerning larciny, robber and burglary, 
5 5 which are felonies by the common law. 
There are two exceptionsl that are added hereunto. 

j (x) Since OUT author wrote, there ha ve 
b«n olher ftatulC! mad e lO take away 
clCTgy ill cafes of I.reiny commiued "' 
dwelling.houfe., &e. 
, By 3 <:1 4 W. & M. cap. 9' " Cle:gy is 
.. ouUed f, om lhok who Ch~11 fe1 lllllouny 
.. talte away any good. in any dwelling 
. , houfe, any perfon being therein and put 
" ill fear, or thall rob any dwel ing_houfe 
" in the day.time, any perfon being there. 
.. in; o r thall comfo rt, aid, counft! or 
" command any perfon to com m it any of 
.. the faid olienfe., or ttl brcdk any dwcl
~. Iing.houfe, tho]> or w~rch,,,! fe thereto 
«. belonging, and therew ith u!rd III the 
.. day-ti me, and fdollioufly to tdk< away 
.. lOY money or Ito()d. to the vallie of five 
<. lhilUng~, ollho 110 perfon be WIthin tuch 
.. dwelling-houfe, &e. or Chall counfel , 
.. hire or command any perCon to commi t 
•• any bU'rglary, if they be cOllviEied, 
.. nand mute, or ,h.II~llge peremptorily 
J" above twenty." 

The defign of this daufe was to deprive 
tile a.cccffimcs hifore of the benefit of lhc 

lergy; hut this tlatuLe not ment ioni ng 
I>ooth,"o, out.houfes, leaves the accdfaric. 
in fuch cafe. to theI r clergy. 

The falll c Clawtc cm~h, " That perfons 
• , ind iEled for. crime, of which being 
• • cOllvia lhey thou 1,: not hufe their ckrgy 
., by any lormer n,tute, Chall nO I havt It 
. , if th ey fiand mute. Of w lll not ani weI' 
co direaly, or chailen!;e p.crcmptorily a
.. \love lwcnty, or be out.lawed. 

.. Perfoos indiCted of [clollY for ftcaling 
,. of goo'dB, &c. if conviclctl , fland mutr, 
•• WIll not dir",E!lv a"fwer, or challenge 
.' pcremptol;ly ab'"ve twemy, Chall lofe 
•• thei r It.'j;', if it appear. uVlm evidence 

or CXOlUlllallOO, lh.t tbe Goods wrrr 
• ' tAken in another counlY Jrt ~uth a manorr, 
• • whereof, if conviaed by a jury of lhat 
If COUDty they n.ould nN h.veth.ir clergy. 

T his parI of the Ibtute helps the fevna l 
f rmcr ach. which were defeaive eitb .. 
as to tbe point Oillanding mute. or chal
leogins perem ptorily, or being outl ;owed. 

By 10 & 11 W. ~. cap. !1.3 . "All per
•• fons, who by fl1&ltl or by day !ball in 
., 31\y ' !hop, ware-houfe, I'"ach-!toufe or 
.. /bble privately and fe1onioufiy !kal auy 
•. «ood., wares 'or merchandize of the va
•• lut' of nve Chilling, or more, tho fu ch 
.. thop, &e. be nol bl'oke 0]> n, and tho 
• • lite owner, pr allY other perfun be not 
•• tlt l r _ II, or lh.tllU.ll affifl-, hiTe orCOm_ 
.. mari4 .uy perf 011 to C tllmtt fuch olIenfe, 

\ ' 

" being th .. reof convia or attainted by 
.. vcrd ,a o r eonlemon, or being mdiEied 
.. thereof !ball ftand mute, or challenge 
... hove twwty, Chall be el(c111ded froUl 
" the benefit of clfrgy. • 

The uk. of t.hi. n'lUte Ire thefe • 
J . By the fortncr naWtc. (except the cafe 

of a booth in a fa i r or mal ket, by 5 fIf Q 
E . .6.) il was necdr.ry, in order to ta ke 
away clergy, dl.lt the robbery lhould be 11\ 

• dwell ing-houfe, wher .... this fla tute e". 
teud s to lhopO, ware~houfe. , fSc. tlto they 
Chould not be adjoinill£ to, or be ;tay part 
of, a manlion-houf •. 

z· The former fbtutes reauired there 
Chould b,' ~11 .Qu, 1 breakin" ~r putllng jo 
f( \. otherwife it would lIoc"be a robb ...... , 
wh,\,k i. the ftcJl iug intcnCled by 39 Eli;'" 
cap. '5' as appears from the pream ble or 
that ftatutc; but by this nat ute, If lhe 
good. nolcn be of the valoc of five Chilling., 
the offender is "ulled of clergy a$ to a !bop, 
w.r.e-houfe, cOlch-houfe, " r llabl., lho 
there he no breaking or putt!l1g in {ear. 

3. ll}' 23 N. 8. and J E . ft. clergy wa. 
bot taken away, unler. there we,e fome 
perfon in th~ h,w!'e put ill fear, nor by 5 
f:f 6 1:._ 6. unler. fume of lhc f.mily were 
in the houfe or booth; nor by H E/ir.. 
unlef. it \tr· ~ 'C in the dayatlmc:" auu 110 per .. 
fon in the houfe ; {t, that If the olfell fe were 
commllted wbell any perf Oil was in tbe 
houle, If not put in fear. nor olle of the 
famIly, or when no body w" in the hooufe. 
if it were in lhe ~lIght-ume, In neithel of 
thofc cufe. was clergy laken away by thole 
fulutes; but thi, fI,tUle t:l ke. it away in 
both thofe e,k. as to rhops, &c • 

B UI tlilltl'" IWlute o milled to mentinn 
dwelli,,:; houie, 0' Oltt-houfes , wh~rofOJ e • 
t o fupp ly th is olO iflioll, aRothcrftalutc Wd 
madt. "fIIZ • 

1 2 Ann. c"p. 7. by wllJch it is rllatled , 
co That If any perrott Ih, 1I fclolllOUnV {\eal 
" any money, goods, ,,, challlcs, '0 c. of 
" the "alot of forty rhdlin~ ... in any dwel. 
" l ing-houfe I) r out- lloulo thereto belong
" i ng, ;l llho it be not bro krLl, nOr any 
.. perfon therein, or !hall affilt aoy perfplI 
.. to commit fu eh offen fe, and (hall be 
.. cOllviaed by verdin or coufemon, or 
.. nand .mute, or wiJlnot anfwer dirtdly, 
.. or {hall challenge peremptorily ab,qvc 
" twenty, he {hall b: dcba~rc4 from th~ 
.. benehL of clergy. 

But both thefe tIatulU fetlll defeaive "' 
to perf 011 outlawed • 
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I. The 6dl: is really true, namely when it is tempus belli within 

the kingdom, and one enemy either fleals, robs, or plunders the ·houCe 

or goods of another, and therefore the book of 22 Affix. 95. adds to · 

the di6nition of burglary ill time if peace, for in time of war, tho thefe 

kinds of offen~ s committed by thofe of the fame party, or thofo 

that arc not in hofl:ility one to another are felonies, yet in time of war. 

wlu:n done hy an enemy, they put on another name, as aCts of hofri .. 

~ity, mi(prifion • and the like. 

JI!fqUC datum Ia/eri. 

2. The ('cond is ollly fuppofttitious, namely when it is done ill 
cafe of neccffity (y), as a p~()r pCrfOll that in cafe of neceffity for 
h unger {hall break anJ enter a houfe for viCtuals under the value of 

tIl c1vc- pmce, which is added as an exception to burglary, by Crompt. 

!~ /. 3:j. a. and Dalt. cap. 99. p. 255, 256. (z), for tho I do agree a. 
jIJdge ough t to be tcncler in fuch cafes, a'nd ufe mu<;h difc retion and 

tn l)c\c: ralion, yet this mufl n pafs for law, for then we thall in a little f 

time let loofe alJ the rules of law and government, and burglaries, rob
beries, yea murders themfel ves {hall be excufable under pretenf!! of 

nereffity, and we (hall fall within the wild doCtrine of the Jcfuitical 
pfuills, who of late in F'allCe 3Jld elfewhere, upon thofe general miC
applic:d maxims of Quicquid lIcajJitas ,"orit, difmdit, and in caJu ex~ 

tra/lle llurJlitatis om Ilia full t cWllnunia , h:tve advifed fervants [ 66] 
lind appprentices , that it is lawful in point of confcience to 5 

) 

fl eal from their mafrers, or rob them in cafe they make them not 

fuffic ient allowances of meat, drink, or clothes: where Jaws are fet~ 
tIed, there are other remedies appointed for the relief of fervants 

againfl: oppn:ffing maflers, and of the poor, by complaint to the 

magi (hates without viqlating the efrablilhed laws of kingdoms ot 
flates . (*) 

4 BlacH. Com. ch. lli . p. 1'J. 21.8 . Foller. 38. 39. 76, 77. J07. J08, Jog. See Index 
to I Hawk. P. C. T i,. Hurglary . &:e H"m.Ed it. J776. Til. Burgla'r, per tot. 

( y) See Grot. dt i:Jr. b,l/i Q, pads , Lib, 
11. cap. ~. H. 6 t3 7. 

( "') N.w Edit. p ... 89 , 
(*) What our author here oMerves is un

doublCcjly true, lhat the p.lea pf oecdlity 
ought DOL in fuch qfcs tQ bj: aUowd., and. 
Ihe reafoo i • • bec~ufe the 1 w fuplI"fes, tl,at 
00 man cno in 'Vell go\ ernd common. 
w~llh be driven 10 fuch a nece!lity; Ihi, 
{Uppolilion i. the more reafon.ble in E"t
Ia. , "here there ate fo many laws, and 
fud, large flUnS yutl y colleacd for ~he 
rch~ of the Eoor, us C WI)IC thl u ful~~icnt 

for that p urport, if r ightly applied l yet 
fuch i. tbe neglea in the execullon of thofe 
laws, that it were to be withed fome expe
dient were found out to render that rehef 
more fpeedy and effectual, lell, while the 
neccflilY be rcal, I.he relief be only fuppo
lilitiuu •• wbi~ our author himfelf thought 
was oft-times the cafe, not\vithlbnding the 
provifwns of the law l (foe hi' f'.rifart I. hi, 
difcourJ. touching tbe prO'Vifton I ... lb. ja,r.) 
which makes it le:l[onab!e it fuould be aI
lowd a. an argument for mercy, Iho not a. 
a f!c~ in j lliliC~tion. 

J C HA P. 
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C HAP. XLIX. 

Of arron, or wilful burning of houfes. 

T HE felony of arfon or wilful burning of houfes is defcribed 
by my lord Coke, cap. 15. p. 66. to be the malicious and vq

Izmlary huming the houJe of another by night or by day. 
This was felony at common law (a), and one of the highefl na

ture, and therefore by the flatute of Wrjim. 1. cap. 15. fuch offenders 
were not replevifable (b); and by Briton (c) the offenders herein 
'Were burnt to death, but as to that the law is changed, they are to be 
hanged. H. 7 E. 2. Coram Rfge Rot. !l8. Noif. (d). 

[ 
6 J By the flatute of 8 H. 6. cap. 6. difperfing of bills of 

5 7 menace to uurn houfes, if m~ey be not laid down in a cer
tain place. was made high treafon, if the hou[es were burned accord
ingly: vide Rot. Par. ] 5 H. 6. n. 23. but as to the treafon it is re
peald by the flature of 1 E. 6. cop. 1~. and 1 Mar. cap. 1. but the 
felony remains flill in cafe the houfes be burned. (c) 

In cafes of wilful burning of houft::s the indi61ment runs, QuAd fe
'(mice, voluntari'e & malitiose .combuJlit domJlIn without faying d071lUHl 

1tlanJionaltm. as in cafe of burglary. Co. P. C. p. 67. 

And to examine thiG felony there thiugs are inquirable, viz. 1. 
What Ihall be raid domus. 2. What domus of another. 3. What it 
malicious and wilful burning. 4. What kind of felony this is. 5. 
W hether and how clergy is allowable. 

I. What {hall be raid domus. 
It extendeth not only to the very dwelling-haufe, but to all out· 

houfis, that are parcel thereof, tho not contiguous to it, or under the 

(II) 3 H. 7. lO. 4. • 

( II) "C,. IIIJlit. ~8S. 
(fJ tip. 9. 
( J) By the lawl of ,E /I"I;f .. it was capi~ 

tal, IM"tUii4riis (tI,i/is p.". tfJ.; via. Ltg. 
1!lIulflll/t, I. 6. and by the law. of C"MII 
it wu on~ of thofe capital offenfe. Ior 
which "" ranfo wu allowd. L,t. e.gti, 
1.6 •• e,) Bilt lince by the 9 CID. I . tll/. u. 
it i. made felon), Wlollout bene lit of clergy, 
knowia&ly to fc04 any Icttor wi\hollt • 

name fubfcribeol, or figned with a fictitious 
name demanding money, venifon or other 
'It.luable thing. Tbis llatule is .mended 
by..stllt. "7' Gtt ••• ,t. IS' knowingly to 
fend _ny letter without a name, or WIth a 
fiCtitious name, demanding money, veni
fOD, or.any other valuable thing, or threat
ening (without any deman\l) to )till any tlf 
tbe lUng's fubje&s, or to lire their hoUfe., 
out-boufn, barn., or ric~" jl m&de {dOilY 
wilhqut beDcil of c:lergy. . 
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fame roof; as in cafe of burglary, the barn, Gable, cow-houfe, fbeep- 1 

boufe, dairy-houfe, mill-houfe. Co. P. C. p. 67. 11 H. 7. 1. h. (J) 
But if the bam or out-houfe be not parcel of a dwelling-haufe, it 

is not felony, unlefs the barn have hay or corn in it (g), and then, 
tho it be no pa~-f a dwelling-haufe, it is felony, 4 Co. Rep. 20. a. 
Barham's cafe; but if the bam have only bay in it, and no~ com, 
the offender {hall have his clergy, but if it-hath corn in it, he {ball 
be excluded of clergy, tho not parcel of a dwelling-houfe. Co. P. C. 

p.69. 
The burning of a frame of a houCe was no felony by the 68 

common law, but was made ft;lony by the fl:atute of 37 H. 8. [S ] 
cap. 6. but that flands repcald by 1 E. 6. cap. 12. and 1 Mar. cap. I. 

The burning of a !tack of corn was no felony by the common law, 
hut the attempting of it was made felony by the natute of 3 & 4E. 6. 

(Op. 5. (h), but that is repeald by 1 ,A.far. cap. l'. (i) Crt 
But by the fiatute of 43 F liz. cap. 13. the wilful and malicious 

burning of any barn, or ftack of corn, or grain wirhin the counties 
of Northumludand, Cumberlolut, '¥rjlmor/tl11d or Durham, is made 
felony without benefit of clel'~Y, (k) 

II. What thall be faid the houfe of OItolher. 
A tenant for years of a houfa fets fire to his own houfe, thereby 

intending malicioufly to fire the houfe of B. if he burn his own houfe, 
and alfo thereby burn the houfe of B. this is fdony ; bU$ if he bum 
not the houfe of B. according to his defign, .but only burn his own 
houfe, this is not felony, but a great mifdemeanor,·for which he was 
fet in the pillory, fined, and perpetually bound to the good behaviour, 
and yet it was of a houfe in the ,city of London, and laid that he did 

(f) The word. of the book are, &mlufl 
fh, barn 'War ad joining 10 the bo..jt, it 'lUa' 
boldm to 6. !,Iony I to make whicb ferve our 
author'. purpore we are not to under/lan.d 
&hereby its being contiguous, but being fo 
near the huufe, as to be parcel thereof. 

(I) Bllt by Z2 &'1.3 Car.:t . cap. 7. "It 
.. is felony maliciouGy to burn in the 
" nigbt-time any rick or /lack of corn, 
.. hay or grain, ~ar.s 0.1 other out-boufes, 
" or buildings, or kilns whatfoever." So 
that now, tho the barn be empty, it is fe
lony; and. by 9. ClD. I. "'t. u. dergy ia 
taken away from the offender. 

( j) Till. ftatute doea not make the at. 
tC,mpt felony geneJally. but only where 
d.vera perf all' to tbe number of twelve 
Icc afrembled Cor Lhat purpore, and tora. 

tinue together for the Cpace of an hour .Cter 
proclamat ion to depart, or whete allY 
above tbe number of two, aod under ty;e1ve. 
lhall after proclamation, as aforefaid, in a 
forcible manner attempt the fame. 

(j 1 But it i. made felony by u (sf 23 
Car. :to cap. 7. and by 9 C.o. I. J(I~.?2.. it " 
is felony without benefit Qf c1e"y to fet , 
fire to any haufe, barn or out-haufe, or to , 
any hovel, coc , mow, or Ihtk of com. ' 
fuaw, hay or wood. ' 

(4) By 1 C.o. 1. c"P' 48. it i. felony 
malic.ouGy to ret on fire any woodjllDder. 
wood or coppice. By tblJ ftatute cler" 
it not taken away; but. by 9 ClP, I. .",.2'1. 
it i. felony witbout benefit of clergy 10 Cllt 
down or defiroy allY tree. planted ill all)' 
IyeAlle, orchuda "rdeD, Or planlWQII. 

.it 
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it ta ilttentione to burn the houfes of others. M. 10 Car. J. B.}~. . , 

Croke 3'1'1. Holllle's cafe, adjudged. 

III. It muil: be a burninI of a honfe of another; therefore if A. 
f~ts fire to the houfe of B. maliciouOy to burn it, hnt either by fame 

accident or timely prevention the fire takes not, this is no felony. tbo 

• it )\'crc; a. malicious attempt, for the words are inccndit & combuJfit, 
but if he had burned part of the houfe, and the fire is quenched, or 

15
6

91 goes out before the whole houfe be burned, it is felony . Co,. 
P. C. p. 66 . D alt. Ctlp. 105. (I) 

It muO: be a wilful and malicious burning, otherwifc it is not felony, 

but only a tn:fpafs. 
And therefore if A. {boot unlawfully in a hand-gun, fuppofe it be 

at the cattle or poultry of B. and the fire thereof fets another's houfe 

011 fire. this ts not felony, for tho the aCt he was doing were unlaw
ful, yet he had 110 intention to burn the houfe thereby, againft: the 
opinion of Dair. cap. 105. p. 270. (m) , 

But if A. have a malicious intent to burn the houfe of B. and in 
{i tting fire to it burns rhe houfe of B. and C. or the houfe of B. ef

' •. , cape ' hy fom e accident, and the fire takes in the houfe of C. and burn. 

eth it, tho A. did not iutend to hum the houfe of C. yet"in law it !hall 

be faid the malicious and wilful burntng of the houfe of C. and he 
, roay be indiaed for the malicious and wilful bUOling of the honfe 

of C. Co. P. C. p. 61'. (II) 
An infant of about fQl)rteen years of age or under may be guilcy 

of malicious burning of houfes, if by circumO:ances it can appear he 

knew it to be evil. 

Before me at No/folk , a boy about the age of fourteen years was 
an'aigned upon two feveral indiamenls for malicious and wilful burn. 

ing of two feveral houfes, the firO: was his own fa ther's, and it ap
peared, that when he had fecretly carried fire into the barn lnd fired 

it, h~ faHly charged anorh r with the faa, and upon the boy's accu ... 

fation he was imprifoned, till it appear d clearly he was not ,the ¢ -
fender: this boy was afterwards together with his father and his other 
c;hildren entertained at a neighbour's houfe in charity, and the boy 
wat hing an opportunity, when none were in the houfe but a child 

in the cradle, carried fire out of the kitchen into a room of furzes, 
IUld fet fire in it and went out, and . thus burnt a fecond houfe, and 

( ~) See the cafe of Coke and lY,oJb/ll'nt, 
Stall Tr. Y,l. VI.p. Uh . 

the 
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he child in the cradle; for both thefe he was quefii{)ned, and at: 

length confelfed freely the whole ci.rcumfl:ances of both fach, he \Vas 

iudided, and upon his arraignment pleaded, and upon his 
trial craftily infifled, that he was under fourteen years of [570 ] 

age; but I direaed the jury, that it appeared by the circumfiances, 
that his malice fupplied his age, for it appeared, that he underflood 

the evil of the firfi offenCe whe.n he did it fo fecredy, and yet charged 
anorher wrongfully ; but if th~re had been any doubt of the firft 
burning, yet he could not but be conuCant that the fecond burning 
was a great crime, when he faw another formerly charged by him 
with the firfi burning committed as for fi lOllY; but yet for my far
t cr fati sfa6tion, and ill refia. the boy fe emed very little, I took 
farther examination touching his age, and his father, being by, freely 
confclfed and was content to wear, that he was above fourteen and 
ncar fifteen years of age, and he was convi6ted a,lld executed. 

IV. What felony this is. 
And it Ceems unquefiionable, that the bnrning of a dwelling-houft:'. 

or any part thereof, or any out-houfe pan thereof, was a felony at 

common law, and fo was alfo the burning of a barn with hay or corn 
in it, tho not parcel of a dwe'ling-houfe, but funding at a difiance. 

Co. P. C. p.67. 11 H. 7. 1. b •• 
V. 13tH as to the point of the not allowance of clergy therein, there 

may be fome matters to be examined: certain it is, that at this day 
lergy is not allowable to a party convi6ted ctf wilful and malicious 

hurning of a dwc:lling-houfe, or of a bam with corn; qllod vjdc 11 

C,. R .:p. 34. Pou/u/'s cafr adjudged plr OlmleI JuJlic. Plow. COlli. 

17S. Co. P. C. p. 67. and the confiant pra6tice hath been ~o dcny . 

clergy to thofe conviCt of this crime; quod vide in the rt'folution of 
Poulter'. ca fe. 

And the natute of 4 & 5 P .& lIf. cap. 4. takes away clergy from 
all accelfaries hefore to thc offenfes of wilful burning any dwelling. 
houfe, or of any bam then having corn or grain in the fa.me ; and 
fill ely they took the law to be, that the principal was by 1 w oufi.ed 

of his clergy, or otllerwifc: they would Dot have oun.~d the :lccefi'ilry 
of his clergy. . 

But chen the queflion ~m' ins, what it was that oufied th principal 
of his clefgy . 

By the hatute of 23 H. 8. cap. 1. clergy was oufied from .. 
all perfoos found guilty of wilful burning of any dwel1ingJ 57 I] 

boufes 
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hourel or barn, wherein any grain or corn 1hould bappen ,to be, 
and from all perfonl found guilty of abetting, aiding or counfelling 
mereof, vi,;. acceffaries before; except perfons in order of fubdeacon, 

or above. 
The ftatute of 1 E. 6. cap. 12. as to divers offenfes therein parti-

. c:ularly mentiond, which are for the moft part alfo included in the 
fiatute of 23 H . 8. carried the exclufion of clergy farther, viz. as to 
fl:anding mute, or not dire6tly anfwering, but mentions not at all wil. 
fUl burning of houfes, or bams with grain; and ena6ted, that in ail 
other cafes of felony perfons indiCted {hall have their clergy, as they 
ihould have had before 1 H. 8. 

So that by the aCt of 1 E. 6. clergy Was reftored to burning of 
I .houfes and barns with corn, notwithftanding the fiatute of 23 H. 8. 

()r any other fiatute made {ince the firft year of Henry VIII. and if 
the oufiing of the principal in arfon from his clergy refied upon the 
fiatute of 23 N , 8. then the fiatute of 1 E. t>. had refiored him to 

his clergy. 
'nle folution therefore of this matter is upon two accounts. 
l. Some have thought that the wil~ul burning of houfes was not 

within clergy by the common law, nor by the fiatute of 25 E. 3. 

cap. 4. becaufe it was an hofiile act fO), and therefore, as until the 
1latute of 4 H. 4. cap. 2. InJidiatores viarum & depopulatores agrorum 
j oined with another felony, and fo found, were oufted of their clergy, 
~caufe favouring of a&s of hofl:ility, fo incmdiatores domoYUm were 
even by the common law oufied of clergy before the fiature of 2:l 

. H.~. and fo are not reftored to clergy by the general daufe of the 
flatute of 1 E. 6. and this I remember was delivered as tIle reafon of 
the e"clufion of clergy from wilful burning by Mr. Attorney N oy, 
8 Car. 1 in the king's bench, and feemed to be aff'ented to by the 
court. 

But I think this will hardly help the matter, 1. Becaufc tho poffibly 

[ ] clergy might not be allowd at common law to wilful burning, 
572. yet the natute of ~5 E. 3. cap. 4. pro clero extends clergy 

to all treafons and felonies touching other perfons than the king him
{elf, and his foyal majefry. ~. Became then as well a burning of ' ~ 
barn with hay, as a barn with corn, would be excluded from clergy, 
for the one is as hofiilc as dic other. 

(.) And {o iatefll~tatively,,! "0".1 tmhi"l ,Iu /lifo" if tilt kinz. bimJtlJ, wlU h by 
chat t.ca1C W • ouW of d ,er(y. . 

. _ 2 • . Others 
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g. Others have thought that the fiatute of 4 & 5 P. t; M. cap. 
4. taking away clergy from the accelfaries before, doth t~ke away 
by necelfary confequence the clergy from the principal, for it wer . 

not reafon to think the accelfary bifore, /bould be in a worfe con. 
dition, than the principal offender, and therefore virtually amI im
plicatively, and by necelfary confequence it takes away clergy from 
the principal in all thofe cafes, where it takes it from the accef
fary bifore ; and beGdes, if the principal had his clergy, the accef~ 
fury could not be arraigned, and chis I think is true, tho this cafe 

. needs not this help. 

Bue I think, and fo is the book of 11 Co . R ep. 34, 35. that the 
futute of 25 H. 8. cap. 3. which extends to take away clergy in all 
thofe cafes which w.ere within 23 H. 8. cap. 1. and particularly. re
cites that of burning houCes and barns with grain, and farther ex
tends that exclufion to fianding mute, not dired:ly anfweriug, 
challenging above twenty, I fay that fiatute of 25 H.8. was in 
great part repealed by the !l:atute of 1 E. 6. and is entirely revived 
by the fiatute of 5 & 6 E. 6. cap. 10. not only as ttl the point of 
oufiing clergy upon examination (p), but alfo as to the excluuon of 
clergy in thofe cafes mentioned 'n the ad: of 2:; H. 8. wherein burn
ing of houfes and barns with cprn is exprefly mentioned, fo that 
confequently this fiatute of 5 & 6 E. 6. reviving the fiatute of 25 

H. 8. repeals the generality of that daufe in 1 E. 6. whereby clergy 

was let in, in all cafes there not enumerated. • 

And cQnfequently the periods of thjs cafe of clergy [ ] 
in wilful burning fiand thus. 573 

1. Before 23 H. 8. clergy was allowable therein by force of the 
natute of 25 E. 3. pro citro. 

2. After 23 H. 8. until 25 H. 8. clergy was allowable for the ac. 
ceJfary in aU cafes, and for the principal in aU cafes, but finding 
him guilty. 

3. After 25 H. 8. until 1 E. 6. clergy was taken away from th~ 

<1» Thi, relate, to the {econd cl.u{e of 
the ~s B. 8. (/lp. 3. wbereby it ialrovidtd 
that if any perfon. be inditle in one 
eoullty for fielling good. in another. and 
tland mute, or challenge pc:remptGrily 
above twenty, ,or will not dirtaly 

fWer, they lhaU be put frora their 
defgy in likc DWIIlcr, u if they had 

been tried and {o nd guilty in the (.~ 
county. where the offenCe"WU colllmitlClla 
if it appear to the jufUce, by tbe evidCDc:e 
or 0 cxamination, tba, it wa. ftdl • Ie
Jony, u if foa;od guilty thereof in abt 
county where colllJDitted. they woold baM 
loft !heir cierI)' by tU al H. I. tal. z. 

VOL. I. Kit 
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principal as well where he nand mute, not dire&ly anfwers 6r chal. 
knges above twenty, as. where he is found guilty. 

But the accefi"aries as well before as after were to have clergy. 

4. After 1 E. 6. till 5 & 6 E. 6. when the natute of 25 H. 8. 

was revived, both principal and accefI'aries had their clergy in all 

cafes of burning. 
S. After 5 & 6 E. 6. till 4 & 5 P. & M cap. 4. the principal was 

excluded in all cafes, .wherein he was excluded by the natute of 25 

H. 8. as well where he fiood mute, challenged above twenty, did 
not direCtly anfwer, as where found guilty. (q) 

But the acce£raries "elol'e, as wel1 as after, had their clergy. 
6. By the ftatute of 4 & 5 P. t:J M. cap. 4. until this day, accef

faries before are excluded of clergy in all cafes, but accefl'aries after 

have their clergy. 
But yet there fl:iIl renlain two doubts. 
1. Whereas the ltatute of 4 & 5 P. & M cap. 4. extends to oun 

clergy from the acceifary, as well if he be attainted as conviCted, and 
eon[lIquently if outlawed, he /hall not ' have clergy, becaufe it is an 
attainder; tT1e natute of 25 H. 8. e~tends only to finding guilty, 
challenging above twent}', fianding mute, or not direCtly anfwering, 
and it feems in attainder of the principal by ouda\: TTy he /hall have 
hi clergy; therefore qutere, whether an attainder by outlawry ouns 
the principal of clergy upon the fiature of 23 or 25 H. 8. 

2. Wherea'S the fiatute of 4 & 5 P. & M. ((/p. 4. hath 
[574] no exception of perfons in the order offub-deacon; but ac

ce£raries before are oufied of their \Clergy in all cafes by that fiatute, 
tho in ·orders. . • 

Yet by the fiatute of 25 lJ. 8. which is relative to the fiatute of 
23 H. . principals in the order of fub-deacon, or above, 'have their 
derg in the cafe of arron, for by the fl:atute of 23 H. 8. clergy is 
f:wed to men in orders, where found guilty; and by the fiatute of 
25 H. 8. in cafes of fl:anding mute, &c. they are ouited of their 
clergy as if found guilty, in whi b cafe men in . order had their 
c:lcTgy, and fo me reviving f the ll:atute of 25 H. 8. by lat f 5 

~ 6 E. 6. let in men in ord r to the~r clergy ill cafe of arfon. 
which feems to make this abfunijty. that the priDcipal in anon /hill 
~ave the beDcftt of cluoy if in ordc~ but the cc iIi j belor~ ~ 
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n oiders. are excluded by the general penning of the aCl: of '. ~ 
sp.&M. 

And herein there will arife a difference as to men in orders.' I 
relation to the benefit of clergy, between the cafe of being principal. in I 
wilful burning ofhoufes, and the cafe of being principal inrobb ry in or 
near the highway, or robbing in a dwelling-houfe. putting the d dlt:r 
in fear, or murder of malice prepenfe; for the aet of 1 E.'" 6. cap. 
12. excludeth them from their clergy generally with ut exception 
~f men in orders, tho they were excepted by the ftatutes of 23 and 

25 II. 8 . 

But this ftatute 0"£ 1 E. 6. m,akirig no mention of burning of houfes, 
the exclufion of them from clergy, if relling upon the fiature of 25 

H. 8. revived hy' 5 & 6 E. 6. excepts them. 

r olkr. "3.-116. 192.. 333.334, t Hawk.. P: C. ch. 89. Sec; I. ),3, &c. Sec 4 Black. 
Com. Index. Til. Arron. 

C HAP. L. [S7S] 

CrJnCl!rninl felonies by the common law, relating to tIlt bringing i 
felons to juUice, and the impediments thtreoj, as efcape, breach if 
prifoll, and refcue; and firft touching arrefi~. 

I COME now, according to the method propounded, to confider 
thofe felonies that relate to the public jufiice of the kingdom .in 

bringing malefaetors to their due punilhment, and the impediments 
thereof, and they are principally three, viz. 1. By the party ar
Tefiing or imprifoning, as voluntary efcapes. 2. By the party ar~ 
refied, and imptifoned, as breach of prifon. 3. By a firangcr, as 

rcfcue of fetons. 
And in this order I l11all examine thef~ offenfes; but as a necelfary 

preliminary ·thereunto; I iha II 6rfi confider of arrefis and imprifon
tneot for capital offenfes, by wbom it may be dODe, and wbctc 
lawful. 

Arrells of malefaCtors are of two kinds, 1. Either by perfOlla 

thereunto by law deputed, or 2. By private penons. , 
And the former is again of two kinds. ~ither, J. Br procc& • of 

law, or :L Yirtutl e/ficz'i. 

• 
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The fonner again is of two kinds, 1. Either by procefs in the 
king's name, 2. Or by warrant in the name of a: judge or juftice 
thereunto authorized, and that either in writing or ore tenus. 

I {hall pur[ue thi order, and 

I. Shall begin with the firfr of thefe, namely, arrefting by virtue 
of the king's writ. 
. Regularly no procefs iffues in the king's name and by his writ to 

[ 
6] apprehend a felon or other mule faCtor, unlefs there be a!l 

57 indiCtment, or matter of rt:cord in the court upon which 

the writ iffues. 
Antiently the procefs upon an appe~1 or an indiCtmtnt of felon y 

'was only one Capia~, and thereupon an Exigent. 22. AiJiz. 81 . 

By the fraMe of 25 E. ;3. cap. ] 4. there are to be a Capias and an 
• .Alias with a command to the fheriff to feize the goods of the felon, 

and then an Exigent. 
But it fhould [cern by the hook of 8 H · 5,6. that this ftaMe ex

tended not to felony of death, but that there fhould be only one 
C.apias, and then an E:rigmt. 

But by the fiatute of 6 H. 6. cap. 1. if A. de B. in comitatu S. be 
I 

indiCted in the king's bench in Middlcfe», there iliall go out one 
Capias into Middlcfex, another into·S. and each ilialJ have fi x weeks 
at leafi between the T ejie and return, and upon NOll inventus re· 
turned then .an Exigellt. 

But if he be not named of another county, then it feems only one . 
Capias {ball ilfue, where the party is indiCl:ed, and upon tllat an Exi. 
gellt: this fratute was made during the king's pleafure; but by the 
proviro in the fiatute of 8 H. 6. cap. 10. it fi ems to be made per
pctua • 

Bv the fratute of 8 H. 6. cap. 10. if.A. de B. ill aJm. S. be indiaed 
or appeal d in COI/I I1/: before jull:ices alligned, there lhall go out 
firfr a Co pial in Com. W. and upon N Oli inventus returned It Capias, 

jth proclamations ill (Olll, S. having three months at leafi between 
dle Tdle and return, or otherwife no Exigmt to ilfue ; but,the pro
"fs in the king', hench is excepted. 

But this fratute only extends, wherj: the party is indiCted in anotl ar 
COUDty, than where convcrfant. 

By the fratute of 5 E. 3. cap. 11. jufiices of Dyer and termiller may 
ifl'uc proce[s againft felons in a foreign -county, arid thefe proceJI'es 

ought, or at leafl: may and are moa fit to ilfuc iu the king's name 
under 
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under the T ejle of the chief judge, for whi\:h purpofl! all uerks of 
aflizcs have a fpecial feal, and iifue their proeefs in the king's name 
in eafe of felony, where they go to the outlawry, tho fOUte other 
warrants aro made in the name of the judge. 

And in all cafes the king's writs are direCl:ed to the lheriff, r 
and he executes the writ hirnfelf, or by his wa.rrant under" 577] 
feal to the bailiffs . 
. And upon thefe writs the lheriff or hi bailiff may break op n 
doors to take the offenders, for they are for the king and preferva. 
tion of the peace, and therefore include a 1lon omittas pYDpJer aliqllal1J 
liber/atem; quod vide 5 Co. Rep. 92. a. 

And in this cafe the iheriff or his bailiff may require any perfons 
prefenc to affiCl: him in execution of the writ, and he that refufeth 
to afli1l: him, is indiCtable and punilhable by fine and imprifonment. 

II. The fecond kind of arreCl: is by warrant under the feal of the
jufiices thereunto authorized, as jufiices of oyer and Ifnl/iner, or of 
gaol.delivery, or jufiices of peace. 
. And herein thefe things are conGderahle: I. What are the er. 
fential s of fuch a warrant, w~hout which it is void in Jaw. 2. Who' 
may grant a warrant to apprehend a felon. 3. To whom, and 4-
In what order or method it is ·to be granted, or 5. Executed, and 

in what cafe. • 
I. As to the fir1l: of lhefe, 
It is neceifary- thlt fueh warrant exprefs tHe nam.e of the party to 

be taken: for a warrant granted with a blank and fealed, and after 
filled up with the name of the party to be taken is void in law. Dalt. 
lap. 117.p. 329. (a) 

It mufi be under feal, tho fome have thoug~~ it fufficient if it be 
in writing fubfcribed by the jufiice, Dalt. cap. 117'. p. 358. vide 9 

Co. Injiit.Jupra flatutum de frongentibus p"ifinam, p. 591. and the 
failing in thefe things will make tbe warrant void, and fubjeCt the 
officer to a faIfe imprifonment ; tho in fome cafes the wact of due 
formality may be blameable in him that makes the warrant, yet it 
will not therefore fubjeCt the officer to a falfe i~prifonmel1t, if the 
matter be within the jurifdiCtion of him that makes it; as for 
infiance. • 

A warrant by a jufiico to apprehend J. S. to anfwer fuch matterS 

( .. ) Nt'W Uit. p. 5741 

K l 
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at lhall be objeded agaillfl: him, ex parte domini regis, without elf,! 
preffing the certainty of t e crime, this is not regl1lar, Lambar~ 

[ 
8] jufi:il=~ 95, 96 .. 2 C~. InJlit. 59\. 615. tho Mr. Dalt. CJJp. 

57 117. p. 329. gIVes lDf!.allces of fuch warrants granted by 
PQpham chief jufiice. 

And therefore, if before commitment a perron fo apprehended illOUld 
be removed into the king's bench by Habeas Corpus upon fucb a; 
warrant, or Jhould be committed upon fuch a general MiuimljlS, h~ 
lboulJ he difcharged; or in cafe be lbould be refcued upon fuch an 
apprehenllon by fu~h a warrant, or be voluntarily let go by hill\ 
that apprehends him, (tho it may be the t~e caufe of the warrant 
were felony,) yet it not being expre{fed in the warrant, fuch,~n ef,: 
cave or fnch a reCcne would ~ot be felony~ 

Yet it.may excufe the officer in falfe imprifonmcnt, jf tbe true caufo 
were felony, or any mifdemeanor within the cognizance of him that 
make tl~ warrant, for it is but an erroneous, not a void warrant, 
and it is not reafo~able to fuppofe the officer lhould be conufant of 
the formalities of law, or advife with counfel upon all Qccafions, 

hether the warrant were in fh-iCtne[s (of law ~egul~r, efpecially in 
~~ch a cafe where the error of this nature hath been 'feconded wit~ 
~ommon praCtice i but of this more nereafter. 

2. As to the pe,fons, that may gra~t a warral~t for lIrPpre;hcl'lding 
a felon. . ' , 

The chi f jufiiye of"the king's ' bench or any other jmJg~ of tbat 
court -may ifi'ue a warrant in hi~ own name, for the apprehending 
and bringing bdore him any perfon touching whom oath is made of 
a felony ot'D:mi~t d, or of fufpicion of felony upon him, into any 
county of England and Wrlles, for they are intrullerl with the con
krvatio~ of the pea e through all 1f.nglalld, and are more than 
jufiices f pea~c or 0y'er and, terminer; and this h~th been ufual in 
all ages. 

But to avoid ~he tro\lble to tJ;1e cC:lUntry in bringing up offenders. 
they ufuJlly ireCt their, wan:ants to apprehend the parties, a,nd bJing 
them b iore (ome jufiice of peace near adjoining, either to be ex
UXlin <I or bound over [0 the feffions, ~\ld fa~eJ' to ~e~rc?ceede~ 
againft acconling to law. 

nd tal,ll their warrant' ought to ron in cafes of fUJ:ety of the peace. 
or, od beh;."iour againfi a perfoD in another cOl,lnty, ~,an whe~o. 

are. by reafC D of the ~tuta of 21 1ac., cap. 8. 

f J1:1fiiceS; 
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Jufiices of oyer and tlrminer may alfo Hrue their wammts in th. 

COUll ties " ithin their commiffi,?o for apprehending felons or other 
malefaCtors, or for furety of th~ peace within their limits; flUeY" 
whether they may not iffue their warrants for any indiCted of fe
lony within their precinfu, tho tbey are abroad in a foreign county, 
by the !tatute of 5 E. 3. before mentioned l 

Ju!tices of peace may alfo i!fue tbeif warrants wit in tbe precinas 
of their commiffion for apprehending perf OIlS cbarged of crimes 
within the cognizance of the feffions of the peace, and bind tbern 
over to appear at the feffions, and this, tho the offender be not yet 
indiCted. 

And therefore tbe opinion 'of my lord CDke, 4' Inflit. 171. is toe 
!trait-laced in this cafe, aDd, if it {bould be received, would ohftruCt 
the peace and good order of the kingdom ; and the book of ] -4 H. 
8. 16. upon which he grounded his opinion, w"s no folemn Je{olu
tiOD, but a {udden and extrajudical opinion, and the defelldan~ . had 
libetty to mend his plea as to the circumnance of . time, to tbe nd 
it might be judicially fettled by demurrer, which ",,:as nevex done i 
and the connant praltice hath obtained contrary to that opinion; 
9uod7.Jide Dalt.cap . 117. (b) 

And whereas my lord CD"e~ ubi jupra, faith alfo, thata junice of 
peace upon oath made by A. of a felony committed, and tbat A. {uf
peCts B. and {hews his _~aufe, cannot i!fue a warrant to bring B. 
before him for father examination, and th&reupon commit or bind 
him over to the affizes or feffion , becaufe it m be the proper fu{· 
picion of A. himfelf, and A. may arre!t him upon the {core of his 
own fuf'pici.on, but not by warrant of the ju!tice; I thi.lk the law is 
t:\0t fo, and the connant praCtice in all places hath obtained gain1i 
it, and it would be pernicious to the kingdom jf it lhould be as he 
delivers it, for malefaCtors would efcape unexamined and undifcoyered ; 
for a 1)1an may have a probable nd firong prefumption of the guilt 
of a perfon, whom yet be ean ot pofitively fwear to be guilty. 

Tr.erefore I think, that if.d. makes oath bore ajuftice of pca~ 
of a felony committed in faCt, and that he {i fp ~ B. aqd [ s 1 
lhews probable caure of fufpi ion, the jufiic may grant his 5 0 

. warrant to ilPprehend B. and to bring him before him, or JOllie otber 
jQfiic:e of peac~ to be examined, and to be tiarther pr~eeded againn, 

(i) N(fII Etlit. "p 576. 

kt 
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as to. thall appertain; and upon this warrant the conilahfe, or be 
~o whom the warraht is dire8:ed, mav arreft him, and if occaJion he 
.nay break dooR to ta~e him, jf within a houfe, and will not Upon 
demand render himfeJf, as well as if it wer . an exp~efs and pofitive 
charae of felony fworn by A. againft him, and fo hath common 
praaice obtained notwithftanding that opinion : vide ftatute W iflm. 

1 cap. 15. (c), 13E. 4.9. a. 

But a general warrant upon a complaint of a robbery to apprehen4 
.n perfona fufpeCl:ed, and to bring them before, f.5c. was ruled void, 
and £alfe imprifonment lies againO: him that takes a man upon fuch a 
warrant, P. !!4 Car. 1. upon evidence,in a cafe of juftice Swallow's 

warrant before jufiice Roll. 

. If.A. hath committed treafon, tho the jufiices of the peace have 
no cognizance of it as treafon,yet they have cognizance of it as a 
falony, and as a breach of the peace, and therefore a juftice of peace 
upon jnfor tion upon oath may iffue his warrant to take him, and. 
may take his examination, and commit him to prifon . 

.If. commits II felony in the county of B. and then goes into the 
county of C. upon information given rto a jufiice of peace of the 
county of C. he may iffue his warrant to take him, may take his 
examination, and commit him to gaol in the county of C. from 
wheDce he.may be removed by Habeas Corpus to the county of B. 
(or his trial. . 

If A: commit a felony cn the ounty of B. and upon a warrant iffuec.l 
agllinft him by a juftice of peace in the county of B. he is purfued 
and Bid into the county of C. and there is taken, he mufl: not by virtue 
of that warrant be carried to a juftice of peace of the county of B. 
where he committed the felony, but to a juftice of peace in the county 
"f C. where he was taken. 

But if .4. were taken by the warrant in the county of B. and break 

[ 
8 ] away into the county of C. and be there taken upon frefu 

5 1 fuit by them that firft took him, he may be either brought 
to • jufiice of the county of C. where he was laO: taken, or before 
the juftice of the county of B. by whofe warrant he was firfr taken; 
for in fuppoGtioQ of law he was always in cultody.: 'lIide duhitatur 

S E .•• u. a. 

If .4. be in commitlion of the peace in the county of B. and hap
pen to be in the county of C. and there complaint iI made to him of 

(,) a c.. btJ.J. 185. 
a (dony 
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• felony in the county of B. where he is in commiffion, as he can
not ifIiJe a warrant out to apprehend the party, fo neither can he im
priCon in the county of C. becaufe an ael of jllrifdicnon, but he may 
take an oath of a party robbed in purfuance of the {larute of 27 Eliz. 
or he may take an examination, or information, or recognizance ill 
a foreign county. but cannot compel them by imprifonment. P. 7 
Car. }. Croke, n. 3 Helyar's cafe (d), Dolt. cap. 6. and J 17. (e) 

,But if A. be a juftice of peace in two adjacent counties, tho by 
. feveral commiffions, as the recorder of London is, nothing is more 

urual for him, that whilfi he lives in one county to fend hi warrants 
to apprehend malefaelors in another, and to fend them to Newlat~. 
which is the common gaol of both counties, London and Middle.ftx. 

3. Touching the perfons to whom a warrant may be direeled. 
The jufiice that iffues the warrant, may dire& it to a private per~ 

fon if he pleafe, and it is good j but he is not compellable to execute 
it, uulefs he be a proper officer. 14 H. 8. 16. Dalt. cap. 117. ,. 
:i32. (f) 

The warrant is ordinarily direaed to the Iheriff or confhbles, and 
they are indiClable, and fubjeCl,thereupon to a fine and imprifonment 
if they negleCl or refufe it. 

If direCled to the fueri£f, he rd'ay make a watrant to his bailiff to 
execute it. 

If to a confiable, tithing-man, & e. he muft execute it himfelf, and 
may not fubfiitute another; but he may call any perfons to affifi him, 
and they are bound to afftfr him, and are indiCl:able if they neglect or 
r fufe to amll: vide Dolt. ubi Jupra. 

If dire&d to the conllable of D. he is not bound to ex- 8 
ecute the warrant out of the precincts of his conllablewick, [S :l] 
but if he doth it out of his conllablewick, it is good .; and fo it was • 
ruled in Norfolk in an action of trefpafs. 

4. Touching the order in granting it. 
]. It is convenient, tho not always necetrary, to take an inform

ation upon oath of the perfon that clefrres the wflrrant, that a felony 
Was committed, tbat he doth fufpect or know J. S. to be the felon ~ 
and if fufpeCl:ed, then to fet down the caufes of his fufpicion. 

2. If the charge of tbe felony be pofitive and expl'efs, then it is fit 
to bind the party by recognizance to pro{ecute, before the warrant 
.be iIrucd. • 

(~) Crt. Clr. IU. (,) NIW UrI. ,. IS W 57.5. 
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Bat'if it be only a charge of fufpicion, and the bulinefs requires 

farther examiDation~ then it is neither nC(c~{faI1' nor fit to binI} over 
the party to profecute; for pollibly upon the brin~ing in of the party 
accufed, and farther examination of the fael, there mal' be caufe to 

clucharge hi\ll, and thus I think Mr. Dallon to be intended., cap. 111. 
,. 334: (g), the cafe before chief juftice Flc]1lming. 

3. The warrant roay iifue to bring the party before the jufiice that 
granted the warrant fpef:ially, and then the officer is bC?,.und to bring 
Ilim before the (a,me jufiice; but if the warrant be to bring him lie
fOJ;e any juftice, then it is in the eleCrtion of the officer to bring him . 
befo,re what jufiice of the county he thinks fit, and not in the election 
of the prifoQCr. /) Co. Rep . 59. h. Fofler's cafe. 

s. Touching \he demeanor of the officer in executing the warrq,nt. 
If it be a warrant for felqny, or a warrant for the {urcty of the 

~ce, the officer may brea.k open ~he door, if he be fure the offender 
is. there~ if after acquainting them of the bufinefs, and demanding the 
prifoner, he refufes to open the door, tho the party be not indielcd ; 
and thIs' the confiant praeli.ce agaiA{\. the opinion of my lord Cokr, 
• inJi. 111. qupd vide Dalt. cap. 111. p. 333. (II) 

[ 
8] And fo it is if the warrant be only upon fufpicion of 

5 3 £el.ooy, as hath. bec:n [a\d \}efore, for in both cafes the pro
cefa is f0r the king, and therefore a Non omittas is implicd, and he 
Chat diligently confidereth the fia.tutc of Wrfl. 1. cop. 15. (i j, and 
tht! future of 2 & 3 f. & M cap. 10. will find that an imprifon. 
~t may be made by the jufiice, as well for fufpicion of felony , as 
for all abfolute charge of felony, and that as well befo~e indictment 

&tier • 
. "04 by the book of 13 E. 4. 9. a. A man that arrefl:s upon [uf. 
'cio!) of ft;lony,. may b~eak 0I.1en doors, if the party [efufes upon 

&maoo to open th tn, and m~ch more may it be done by tbe jufiice's 
rrant. 

tho officer be demaoocd hc muft {hew h~ warrant, but jf he doth 
it "ircute oJ/icii as a confl:able, &c. it is fufficient to notify that he is 
the ~onfl:able, or t.hat h arrcfl:s in tbe king's name. DIlLt. uhijupra 
6 Co. Ret. 54. a. 9 Co. R~. 69. a. Jk(llckally's cafe. . 

Lajllj. What is to be dOD after the warrant ferved, and' when tQ..Q 
perion accufcd is brOt ght before the jufiice thereupon. 

(,) NIfI Edif. 'at· )' 9· I. m. (il New E/.iI. to 51"' 

~. 
(i) '1. (,.lrtjl. 1.8S· 

1£ 
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If there be no qUfe to commit him found by the jullic~ upon ~K
.mi"ation qf [he faCt, he rpay difcharge him. 

If tl e qfe be bailable, he may bail them. 

If he h",ve nq bail. or the cafe appears not to be bailable, he tDU~ 

commit him. 
And being either bailed or cQ1llmitted, he is not to be difcharged till 

he be co~viCted or acqpitted, or delivered by proclamation. CQ P. C. 
tOp,. 100. p. 209. 

And this leads me to the Mittimus, or the warrant tp the gaol 
JO receive hip!; am} this is ~~ ground Qf the felony in cafe of a brea4:11 
Df prilon! 

My lord Coke, 2 Inflt 59l .l1lakes three e{fential parts of the MIttimus,' 
1. That it be ill writing fealed by the jull:ice that commits, and 

without thrs part the commitment is unlawful, the gaoler is liable lQ 

a mlfe imprifonment, and the wilful efcape by the gaoler, or breach 
Qf prifoq by the prifoner, makes no felony. 

But thls mull: not be intended of a commitment in a court 8 
pf record, as the king's bench, gaol delivery, or feffions o£ [S 4-] 
~he peace, for there the record itfelf, or the memorial ther~f, which • JDayat any time be entered of record, are a fufficient warrant withou 
any warrant under feal. 

2. That it exprefs the caufe for which he is oommitted, namely 
felony, and what kind of felony. 

This ftems requifite to make the volunta~ efcape or breach of 
prifon (eI9ny, aqd alfo it is necefi"ary upon return of,the HaD/as COrp., 
put of the king' bench, becilllfe that i& ip. nature of ~ writ of right 
PT writ of error to detenpine, whether the imprifonment be good 
f:rroneous~ 

But it fe~ms nQt to make the comPlitment abfol\ltely void" {o aa 
{ubjeCt the gaoler to .a falfe impri onment, but it lies ill averment to 
~xtufe th:e gaoler or officer, that the matter was for felony. 

And alfo ' upon fuch a general warrant without expreffiug any (elolIY 
~ t eaf.n; w furety of the peace, t e conitable cannot break open • 

Poor. 1'- 9 Jac, B. R. 1 B~Ij1,.qde 1~ • Fojler'& cafe. 
3. That it ~v~ ~n a..\lt concl~on, 'V~z. There tQ rtrlHlin till ji:;. 

~~~ 4 

B~ if t~ ~o~fiQIl he irregular, I think it makea not tbe war. 
rant void, but the 'la:w wiq Te~e" that w14~h' {urflufa~, and the 

~1A llaD4. 
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And therefore if the caufe be expretred, and the conclufion irregu_ 
lar, as til/farther order given by ajuJiict. yet a breach of prifon under 
fuch a warrant will be fdony, yea, if the party be removed by Ba
ItllS CDrpus, tho the conclufion be irregular, yet if the matter appears 
to be fuch, for which be is to remain in cufiody, or be bailed, be £hall 
be bailed or committed as the cafe requires, and not difcharged; but 
the idle condunon {hall be rejeaed. 

And therefore I do think that fuch a warrant is a good jufiificatiou 
in a falfe imprifonment, tho tbe right conclufion be omitted, or tho 
the wrong concluuon be inferted, if the matter of the Mittimus be 
otherwife fufficient to charge him in c!Jfiody, and therefore it is a law-

] 
ful warrant notwithfianding the omiffion or incongruity of 

(585 the conclufion, fo as to make the voluntary permiHion of an 
efcape or the breach of priCoR felony. 

By the fu.tute of 23 H. 8. cap. 2. the felons are to be fent to the 
common ganl (i): and by the fiatute of 4 1!.'. 3. cap. 10. the lherifFs 
and gaolers are bound to receive them, whether committed by jufiices, 
or attached IX officio by confiables. 

Previou to the commitment of felons, or fucb as are charged there-, 
witb, there- arc required three things, 1. The examination of the 
perron accufed, but without oath. e. The farther information of ac
curers and witnefi"es upon oath. s. The binding over of the profe
cutor and witne{fes unto the next affius or feffions of the peace, as 
the cafe requires. 

1. The examination of the perC on accuftld, which ought not to be 
upc)R oath, and thefe examinations ought to be put in writing, and 
returned or certified to the next gaol. delivery or feHioos of the peace, 
as the cafe £hall require, by the fiatute of 2 & 3 P. & M :ap. 10. 

and being fworn by the junice or his clerk to be truly taken, may be 
,iftn in evidence againft the offi nder. (k) . 

( ;) .II ... " ,If_11m; fo that it Ihould 
tcem that commitments to NIW Prifo" or 

o-J.j. are irregular; fee:t C •• 1",. 
-41. Crt. EIi%. 810' and of this opinion wu 
chief julUce Holt, in the cafe of IC,,,J,,/and 
..", SI." Tr. ytl., lV. I. 86%. See olfo 
5 H • .... tnp. 10 . which ordain., "That 
.. DOlle be impritoned by jullicea of the 
.. peace, fave only ill \be commOD 8 01." 
9 C •• Rrp. 119- ~. 

( • ) Altho tbey be not (Vidence Ipind 
.. y 4Ithcr pcr{OIl DaIilC 10 them I It W&I 

therefore very irregular in the chief l'unie 
to refufe reading the examinations 0 StIr. 
ancl BorD/Ai .t tbeir trial I fee Sill" 'tr. 
Pol. Ill. p. 470. But ,Utler< by ferjeant 
Wi/fo", if tbe cbief jnftice was not rigbt i. 
fucli rcfural? For by Lbe opinion of fome 
judge. now living, the natUte dotb not eX
tend to the, examination of the party ae
cufed, unler. he (jgned hi. examillatioJl, 
but only to the WiUldfc. or perfolU 1(;

C;II~ • 
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And in order thereunto, if by fome reafonable occanon the juftice 

cannot at the return of the warrant take the examination, he may by 
word of mouth command the confiable, or any other perfon, to de
tain in cufiody the prifoner till the next day, and then to bting him 
before the jufiice for farther examination.; and this detainer is juili
fiahle by the confiable, or any other perfon without lbewing the par
ticular caufe for whieh he was to be examined, or any warrant in 
firiptis. T. 37 Eli'Z. Rot. 244. B. R. Broughton and Mmfoaw. (I) 

'Bu~ the time o~ t~e detainer l~ufi be reafonable, therefore [ 86] 
a jufbce cannot Jufhfy the detamer of fuch a perron fixteen 5 
or twenty days in ord~r to fuc~ examination. (TIl) 

2. He mufi take information of the profecutor or witnefi'es in writ
ing upon oath, and return or certify them at the l1ext feHions or gaol. 
delivery, and thefe being upon the trial fworn to be truly taken by 
the jufiice or his clerk, &c. may be given in evidence againfi the pri
foner, if the witneires be dead or nOl able to travel. 

3. Before he commit the prifoner, he is to take furety of the pr~ 
fecutor to prefer his bill of indiCtment at the next gaol delivery or 
(effions, and likewife to give evidence; but if he be not the accu[er. 
but an unconcerned party that' can tefiify, the jufiice ,may bind him 
over to give evidcnce; and upon refural in either cafe may commit 
the refufer to gaol. S/amf, P. C. p. 163. a. Dalt. cap. 116. p. 326. 
(n), 2 & 3 P. & M. cap. 10. and Dalt. cap. 20. p. 55. (0) 

And thus far of arreils by warrant in writiij~. 
Next come to be confidered arrefis :by comlnand ,ore t~mlS, or by 

order. ' 

The chief jufiice, or other juf1:ice of the king's bench, may com
mand ore tenus the mar{hal or any of his deputies, commonly called 
tipfiaves, to arrefi any perfon, and fuch cOJIlmand is a good jufiifi. 
cation in falfe imprifonment brought; altho 1. It be not in writing. 
2. Altho no caufe is exprefi'ed in the ~ommand" but only generally 
to anfwer {uch things as {hall be objected againfi him e;t parte dam;,,; 
regis. 3. Altho the command be ita quod habeas corpus cora. CllpittUi 
jujiiciario, &c. quandocunque, tic. for it lhall Ix( intended, whe. tu 

, part] complaim. 4. Altho the defendant declares 1I0t in hiB jufti.tica
tion what he did with hipl in the mean timl'. ,P. 11 Car. B. R. 
,ThrDgmortDn and J1llen, adjudged upon a demurrer. (-) 

(lJ Tbi. care i. reported in M ..... 408. 
by die nallle of flr.flno. and MIif.PJo.. 

(-) See the cafe of 8''''4f' and r.u
-. Cr •• Eli.. b9. where it..... ad. 
1ll4lp, that &he time of 4IcaiDcr -a DOC 



Altho, as hath been (aid, a juftice cannot grant a wartant to ap .. 
~heftd aU perfons fufpeC\ed, but mull: name their name. yet l ha e 

r 8 kno~n . in the king's bench upon a riot committed in th~ 
5 1] night by perfons difguifed, a!ld whore names 'have fiot been 

bown, the court hath made an ordet to apprehend perfons that the party. 
who was injured, fufpeas~ and to bring them into the court to be 
examined, and fuch order of the court is a good warrant for the {he
riff or conllable to.do it; but what is thus done in the highefl court 
of ordinary jullice, is not to be a pattern for particular jufrices or in- . 
fcrior jurlfdiaions. 

I have now done with arrens by wrJts or warrants. 
1 come in (he next place to 3. rrells, ex rdjici()" without any warrant. 
If an. affray be made in the prefence of a junice of peace, or if a 

felon be in his prefence, he may arreft him, and detain him ex ujJiciu 
till he can make a warrant to fend him to gaol, but then the war
rant m Il be in wricing to the g:loler, P . 23 Car. B . R. Sanr!lord's 
cafe, and fo he may by word 1:ommand any prefent to arrell . Dalt. 

~.p. 117. p. 328. (p) 
A confiable may tx officio arr fl: a o/ea k r of dle peace in his vie\v, 

and keep him in his haufe, or in the ftocks, rill he can bring him 
I 

hefore a juftice of peace. • 
So if A. be dangeroufiy hurt, and the common voice is, that B. burt 

him, or if C. theroupon comes to the confiable, and tells him that B. 
hurt him, the confiable may imprifon him till he knows whether A. 
dies or liv " T. 43 Ef-x.. B. R. Dumbleton's cafe, or can bring him 
before a junice. 

So if' a felony be committed, and A. acqualnts him that B. did it, 
tb conftable may take him and imprifon him, at leaft till he can bring 
him before forne juftice of peace. 

But if there be only ~n aflT:ly, and not in \,iew of the comtable. 
it hath been held he cannot nrrdl: him without a warrant from the 
jafiice; bu it feems he m a to bring the offender 'before a janice, 
tIao not c:ompelJiblo. 

Ltflly, lome to the authority of every private perrOll in relation 
arrells 6f felons. . 

If A. commit a ,felony, B. who is a private perron, dlay arren him 
for that felony ithout any warrant ~ nay farther f if .d. will DOt {ufFet 
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himfelf to be taken, but either rclifis ot flies, fo that he cannot be ta\en 
unkfs he be flain, if B. or any in affifiance in that cafe 6f ntcefticy 
kills him, it is no felony; de quo a1ttea, p. 481. 

If A. commit a felony in the fight of B. and B. ures hot his bell: 
endeavours to appleaeml him, or to raire hue and cry llpon him, it is 

/' 
punilbable by bne and imprifonment. Co. P. C. p . . 73. • 

If A. {hike B. dangeroufly in the prerence of C. C. may jufiify the 
imprifoning of A. till he can bring him before a jufiice, or deliver 
hi'm to the conftable, tho it be not felony till death. 

If a hue and cry be levied upon a felony, and catoe to the town, 
B. the confiable, and thofe o~ the town are bound to apprehend the 
felon if in the town', or if not in the town, then to follow the hu~ 
and cry, otherwife they are puniiliable upon an indiClment. Co. 
P. C. rap. 52. 

If the confiable in purfuit of a felon require tl e aid of J. S. be is 
bound by law to aGiO: him, and is finable for his negleCl:. ('I) 

If a felony be committed in faCl, and A. fufpeCls B. did it, 
hath probable caufe of fufpicion , A. may arrefi B. for it, aod jufiify 
it in an aClion of falfe imprifonment. 2 E. 4. 8. h. 

The caufes of fufpicion arc rttany, as common fame findln$ goods 
upon him, ' and many more, tie qllibru vide Dalt. cap. 118. (r) 

If a felony be committed, and A. fufpcCls B. and B. being in hi 
houfe refu{e to open the doors, or render himillf, it feem A. may 
break open the doors to take him; alld fo may the confl~ble, if A. 
acquainl him therewith, efpecially if .A. be prefent, r!r E. +. 9, a 
tho (as ha~h been faid) my lord Coke, 4Inf!. 177. be to tho contrary; 
yet the common pra6l:ice and opinion hath obtained in that cak 
againft my lord Coke, Dalt. cap. 98. p. 249. (j), cap. 18. p. 2Qll. (I), 
7 i;. ~. 16. b. 

Thete...llrMpccial cafes whe't'~ a con1l>able having tcceived infCfrma. 

tion of the mifdemeanors following, or any private perf on [ S 1 
without a warrant rna y arreO: and break open do rs to arrefi 5 9 
if they within refufe to open them upon del nd' or to 'fer up the 
p rty. . 

1: Where a felony or treafon is committed, and the o~ Js 
within the houfe. 

Cf) I] H. 7. 10.1. e r) Nrw Edit. ral.1701 
2. Whero 
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2, Where a felpny or treafon is committed, and a man {wpea 

J. S. who i. in the boufe, and hath. probable caufe of fuch fufpi. 
cion. tho the party be not indi8.ed. '1 E. 3.16. b. 13 E. 4. 9. a. 

S. Where A. hath dangeroufly wounded B. and then A. flies into 
the houfe, whether it were done in the prefence -of the confiable, or 
him that-arrefts, or not. 7 E. 3.16. b. Crampt. 171. a. 

-t. Where there is an affray made in a houfe, and the doors are 
ihut, and.are refufed to be opened, during (uch affray the conltable 
or any otber may break open the doors to preferve the peace, and 
prevent blood thed; but after ,the affray, it cannot be done without 
a warrant, unlefs a man be dangeroufl y wounded or killed in the 
afiTay. · . 

Yet to avoid queftion in thefe cafes, it is beft to obtain the warrant 
of a j~ftice, if the time and neceffity will permit. 

When a private perfon hath arrefted a felon, or one futpeCled 
, oHelony, he may detain him in cuftody till he can reafonably difmif. 

himfeJf of him j but with as much fpeed as conveniently he can; he 
may do either of thefe things. 

1. He may carry him to the common. gao!, 20 E. 4. 6 . k. but 
that is now rarely done. ' 

2. He may deliver him to thecoqftable of the vill. who may either 
carry him to the common gaol, 'Vide 4 E. 3. cap. 10. or to ajuftico 
of peace to be examined, and farther proceeded againft as cafe 
ihall require. 10 E. i. (u) 17 h. 

3. Or hI" may carry him immediately to any juftice of peace of 
the county where he is taken, who.upon examination may difcharge, 
~I, or commit him, as the cafe 1haU require. 
. . And the bringing the offender either by the conftable or 
[59,0] private perf on to a juftice of peace is moft ufual and fafe, 

kaufe a gaoler will ex~ a Mittimus for his warrant of detaining. 
And thus far of arrefts. 

I..".. Edit. 17'&. Tit. Ami. pit tot. and 1 Hawk. P. C. ch. 11,13.1-4- _4 "kf. Com. da. oi. p. :l89' dI. xxii. p. 3001 "'=.roftcr 136, 3ao. 

(II) Tbi. i.&he Came ym with 4t • t, ad iI Co prilltc4 io \he year-book. 

CHAP. 
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C HAP. LI. 

Of luony hJ voluntary efcapes, and tou.hing fe/o"y hy efcape. 
of felons. 

HAVING in the former chapter faid fomewhat of arrefts, it re 
maios that fomewhat be faid touching thofe felonies that relate 

to the efcape of perfons arreftcd or imprifoned. 

Ahd thefe efcapes are of three kinds, 1. By the perfon that hath 
the felon in his cunody, an this is properly an efcape ; and 2. When 

the efcape is cauf~d by a {hanger, and this is ordinarily called a 
refcue of a felon. 3. By the party himfelf, w jch is of two kinds. 
",iz. ,. Without any aCl: of force, and this is a fimple cfcapc. 2.. 
Wi an aCl: of force, 'IIiz. by breach of prifon. . 

As to the fil:ft, touching an efcape fuffered by the perl'on that hath 
a felon in cuftody, which is properly an' efcape; and this is of two 
kj~ds, voluntary and negt'igent. 

Andfirji concerning the 'IIoluntary ifcapt. 
A voluntary efcape is when y perfon having a fdon lawfully 
his cuftody voluntarily permits him to efcape from it, or go Ilt 

large, and this is felony in cafe the perfon be imprifoned for felony, 

and treafoD in cafe the perlon be imprifoned fDr treafoD ; for [ 
the latter enough hath been faid before; touching tbe fMInCr 591

] 

in this place. 
Aud altho Mr. Stamford. Lib.!. cap. 26, 27,28,29,30,31. hath 

coUeCl:ed almofl: aU that can be well faid in this cafe, yet I Aba1l 
proceed dillinc.'lly herein. 

And therein I Olall as near as I can obferve this order. 
1. I thall confider who {hall be faid a felon, w ofe efcape makes 

a felony in him th<1t vohlDtarily fuffers it. 2. What lhaU be laid a 
having of fuch a felon in his cufl:ody. 3. Who lhall be !aid a per
{on lawfuUy having fuch a felon in his cufl:ody. '40. What fba1l be 
!aid a voluntary de pe of fuch a felon out of his cufrody. 6. Wb~ 
ihall be (aid voluntarily to fuffer fucl1 a felon to efcape. 6. What 
i. the offenfe of fuch a vol\1ntary permiffion of an efcape, aDd 
wbere, and ho_ puniibable. 

VOL. I. 
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And tho I apply thefe particulars to a voluntary efcape, yet many 

of them are applicable unto, and ufeful for the learning of a negligent 
efcape. _ 

I. Who !hall be raid a felon, whofe voluntary e[cape is felony in 
him that fo permits it. 

if 4. gives B. a mortal wound, and before B. dies the conftable 
takes .d. into cufiody, either with or without a jufiice's warrant, and 
then lets him vdltmtarjly efcape before B. is dead, and then B. dies 
tho 3.$ between A. ~nd B. or .d. and the' king. this is a felony from 
the firoke given, and the attaindt:r of A. as to the forfeiture of his 
limas I'elates to the {hoke, yet this is ho felollY in the confiable, but 
only a mifdemeanor punilhable by fine and imprifonment. 11 H. 4. 

12 b. P/O'Wd. Com. 25 8. b. 
I 

If.d. be indiaed for felony, and taken by Capias, or by the warrant 
of a jufiice, or by tbe confiable &c. and committed to prifon, and 
he gaoler iulfers A. to e[cape voluntarily, tIus i the efcape of a ftJOD t 

tho A. be. not attainted at the time of the efcape. but the gaoler !hall 
not be arraigned thereupon till after the attainder of A. de quo infra. 

If a felony be ill faa committed, and the confiable takes A. upon 
fufpicion of felonv, and after voluntarily (ufFers him to go at large, 

[ 
] thG A b~ not then iudiCted; yet this is a 'felonious efcape ill 

592 the confinble, tho 42 A.J)ioz. 5. be otherwife (aJ, yet 4. 
Affiz. 12. Dy. 99. o. 4' E. 3. 36. a. accord. (bJ 

And ulth,(j, the confiable be well a{fureu after the arrefi by him 
made, that J. was not the perfon that did it, yet he may not by the 
law difc1large hilU, but mull: bring him before a junice, who may 
upon due oircumfranccs difcharge, bail, or cOlllmit him, as he fees 
eaufe; but the confiable, if he difcharges him, is finable. 

But if the c<1nfiahle after the arreft finds certainly. that there was 
no felony committed, it is held he may difcharge him both without 
danger of fdollY. (which is true) and without any danger of fine 
atid imprifonment, 13 H. 7. Kelw. ~4. o. b. but 'then it is at his peril, 

(.) ~, was the clfe uf a n~gl igent (not 
• vofaDtanly) c(cape. and for that rea Con 
coaleS Dot be klo.y, Lho it is there giveaas 
• rd'foD, why itlhoald not b: adjudged an 
«rcape. becaufe the thief WM Dot taken with 
tM . ...;.~ .... , nor It tbe fuit of tbe party, 
.or u,di6ed 1)( teJon),. . 
_J.~) Tbit qk ia plainly ~ fame with U 
.. n. ud feems to "the cafe of ~ YO

luDcary cli;ape I it 7' f/.ot repoll lOy re~ 

{oJulion of the court, but only faYI, that 
the bailiffs who let the tblef go, altho be 
were not indiClcd, were wrscd with aD 
c(cape; anu a 'lute" is added at the ~d of 
u,,:. cafc: .IId ,to thc cafe in DJn', that 
wu not the cafe of the perCon arrellil)g let
tiDg the thief go, but of a third perfon" 
~rclliog him, and tIl_t is Caid to be: feloDY. 
altho he: wat not intiiacd. Sec, E'3 16. J • 

If 
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if in truth there were' a felony com!l1itted, and the party be guilty j 
cd de his vide infra, D alt. cap. 106. p. 271 . ac.~o,.ds. (c) 

If A. be committed for petit Jardny, and fo it appears by the charge 

of his Mittimus, and the gaoler lets him at \;Lrge, this is a, contt"ll'lpr, 

for which he nmll be fine:<l, but not felony ill the gaoler j fo if he 
were conviCted of petit larciny before the efcape. Sum!/. P. C. Lib. r. 
cap. 27. p. 33. h. 8. E. 2. Coron. 430. 

o if a man be originally com itted for manilaughter per illfortu-
11illm or/e defendendo, or were convitl: only fi defendendo or per ilifor~ 
tultiul7l, and afterwards the gaoler fuffers him voluntarily to dcape; 

it is no felony; but if the commitment or indiCtlllent were for man

llaughter, tho in truth it we ti 'tll1t fc defcnde!ldo, yet prima facie a vo
luntary e[cape is indiCtable as , felony tho in wentu it may fall out 
otherwife; de quo i'!lra. . . , 

If A. be indiCted of murder for tbe death of B. al)d par-
d ned or acquitted within tile year, but left in ' gaol tiI1 the [S 93] 
year be e1apfed, upon the fiatute of 3 H. 7. cap . 1. that the wife may 
bring her appeal if Ibe pleafes, and after that acquittal, and withill 

the year, the gaoler fuffefs hiiu voluntal ily to e[cape, it is felony 

prima facie, 'and the gaoler may be indiCted for it as felol1y~ but if 
the wife brings not her appeal Within the year, or bringing her appeal 

A, is acquitted, the gaoler ought to be acquitteq: vide i1lfra, Plowd. 
Com. 476. b. 
If .d. com1l1its felony, and being conviCted ptays his clS$J and the 

court take time to advile \lpOn it till another femons, and in (he mean , 
time ~c is left in gaol. as he ought to be, and the gaoler voluntarily 
!uffer him to make his efcape .. chis is felony in the gaoler, for fuch a. 
prj(oner frands yet under a convitl:ion of felony, and therefore is not 

by law bailable; but if the felon be retaken, and hath his clergy, the 
felony in the efcape is purg~d, and the gaoler is not indiCtable after, 

or if inuiCted before the; clergy allow d, he i to be acquitted. 

If A. be indiCted oHelony, and hatb his clergy, 'but is continued 
for fix months in cufiody for his . farther correCtio , according to the 

power given by the fratute of 1,8 Efiz . cap. 7. al)~l the gaoler fuffers 
him t6 efcape voluntarily, it is a mifdemeanor puniiliable by flnc and 

imprifonment, b~t no felony. 
If a man be delivered to the ordinary as a c1etk conviCt upon his 

own coofe.8ion, or aa a clerk attaint, in whicn \. fes he ought not to 

«) N.'W Edit. p. su. 
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be admitted to purgation, and the ordinary Dotwitbfianding admits him 
to his purgation, and fets him at larg!!, this, at common law, had 
been a mifdemeanor fineable; but i~ feems it had not been feJ!=my in 
the ordinary; for io thofe times there 'was a pretention, that a clerk 
was not within the temporaljuri(diCtion ; but the law concerning pur
gation is altered {ince by the flatute of 18 Eliz. cap. 1. and other fla. 
tutes; de quo infra, 21 AjJiz. 12.9 E. 4. 2!!. 

Thus far what {ball be faid a feloo),. 
II. What fllaJl be faid to be a having in cullody. 
Every man is bound by law to purfue and take a felon; and if he 

makes not purfuit, he is fineable. 
But if A. commits a felony in the prefence of B. and B. 

[594] never takes him, nor attempts it, (his is not felony in B. for 
B. had him not in bis cufiody. 

So it i if A. commits a felony, anel B. receives him knowing him 
to be a felon, and then B. voluntarily fuffers him to depart, tho the 
receipt makes him acce{fary after, yet it is no efcape by B. becaufe he 
Dever arrefled him, and fo had him. not in cuftody. 9 H. 4. 1. (d) 

If 4. being acquit of felony, jud~ent'is given, that he lhalf go 
free paying his fees, tho the,. gaoler lets him go before fees paid, it is 
not felony, for by that judgment he 'is no longer in cufrody as a felol), 
21 H. 7.17. 

If the confrable arrefts a man for felony, and brings him to the 
gaol, oncl.tlIc gaoler refufcs to receive him, yet in law he is in the 
cuflocly of the conflable, and if he lets him go, he i$ chargeable ill an 
efcape. 10 H. 4.7. a. Efcapt 8. 

If A. have a franchife to have the cu/l:ocly of felons in his gaol [for 
three day] (t), and then to deliver over to the lherlfforcounty-gaol, 
and after the three days he offers him to tl~e county-gao), and the 
gaoler do not receive him, he yet remains a prifoner to A and if he 
fuifers a voluntary efcape, it is felony> 27 AJliz. 27. yet in both 
thefe cafes the gaoler is punilhable for not r ceiving tbe felon by 
4 E. 3. ca(l. to. 

If A. arreft B. of felony, and d liver him to the confrable or to 
t1le vill, and they receive him, A. is difcharged of the cufi04y, and 
the efcape after is chargeable upon the confiable or vill, and if the 

fli) '40 J. ,; . .rgum(nt, alld art IlleDti~ ia the cafe 
(_) Thrfe word. art Dot ill tbe origin 1 here quoted by our a1dbcu .... " 

Ia. IHat yet Ire pl.illly fuppoCed ia the .I1jJiIC. '1.7. 

conJb.ble 




