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" g0 HISTORIA PLACITORUM CORONZ,

ML By the ftatute of 5 & 6 E. 6. cap. 9. “ If any perfon be
« found guilty according to the laws of the land for robbing any
¢ perfon or perfons in his or their dwelling houfes, or dwelling-places,
¢ the owner or dweller, his wife, children or fervants being within
“t the fame houfe or place, or in any place within the precints
« thereof, fuch offender fhall not be admitted to clergy, whether the
_ “owner or dweller, his wife or children, then or there being, fhall
“\be waking or {leeping.

~ % And alfo he, that robs any perfon in any booth or tent, in any .

"¢ fair or market, his wife, children, or fervant then being within the

¢ booth or tent, fhall be excluded from-clergy.

This ftatute is of force, and of great gxd daily ufe, and therefore it
will be convenient to make fome obfervations upon it.
- “Upon this ftatute thefc things arc obfervable:

1. That it extends not to ouft clergy in any cafe but upon convic-
tion of the offender, either by verdi¢t or confeflion, for a man that
‘confeffeth is found guilty by his confeffion, but it extends not to
ftanding mute, challenging above t\umy/m not direétly anfwering(c ),

And therefore it is confideralile, whether, if a man be at
[52 ] taint by outlawry, he may not be admitted to his elergy as
a clerk attaint, which, tho it avoids not the attainder, yet it may
take off the execution, for clergy is allowable to a perfon attaint, if
the cafe be within clergy, Crompt. Furifdic. of Courts 126. b. (d)

. Dy. 205. a. b. and it is held, outlawry upon this ftatute excludes not

* clergy. 11 Co. Rep. 29. b. Poulter's cafe.

2. That yet by the ftatute of 4 &' 5 P. & M. cap. 4. clergy is

. taken away in this cafe from the acceffary before, as well as in cafe

of ftanding mute and challenging above twenry, or not direétly ane
~ fwering, for the flatute of 4 &' 5 P. & A/, extends to acceflaries
lforc in all cafes of robbing in dwelling-houfes, as well thofe within
) ,&pm as thofe upon the flatute of 23 H. 8.

~ 8. It hath been held by good opinion, that this ftatute extends only

, and fteal goods, and that 4 only breaks and enters the houfe,
the goods, that 4. only fhall be excluded of his clergy, and
« that were aiding and afiifting fhould have their clergy: this

13 & 4 W. & M. cap. 9. it of an outlawry
cafcs, asalfo to sluufn (d) Cmvgt. Nm 119 6. -
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awas the opinion of divers judges at a meeting in Serjeantsslnn 30
Novemb. 1664. who grounded themfelves. principally upon Jmlley's“k
cafe (¢ ), upon the ftatute of 39 Eliz. hereafter cited, but 1 think they
are all to be excluded of their clergy upon this ftatute of 5 &' 6 E. ¢,
and there cannot be a ftronger authority in it, than the judgment of
parliament in the flatute of 4 & 5 P. & M. cap. 4. whereby it is
enacted, * That if any perfon fhall malicioufly command, hire, or
« counfel any perfon to commit any robbery in any dweilmg-‘louﬂ:

" he fhall be excluded of clergy. ]

And certainly be, that is prefent, aiding, and abetting, is more
than an acceflary defore, but then perchance the indictment muft not
run generally, was prefent, aiding, and abetting, but that B. and C,
did malicionfly command, hire, or counfel A. to commit the fa&t, Dy,
183. 4. 11 Co. Rep. 37. @ Poulter’s cafe; tho, in my own
opinion, the words malicioufly Brefent, a'ding, and abetting, s 2]
do countervail the former, and much more, and it cannot beintend‘e“,‘i o
that the ftatute meant to take away clergy from thofe that malici_
oufly counfel or command, Which at moft makes but an acceffary,
and yet that he that is prefent and abetting, fhall have his clergy.

But, in my opinion, all may, be indi&ted, quod fregerunt & intra-
verunt, &9c. as in cafe of burglary or robbery, and it differs from the
ftatute of $9 Eliz. and the rather, becaufe the {tatute of 4 & 5 P &
M. extends not to offenfes made after by 39 Eliz. ;

4. This ftatute extends not to breaking of the houfe with an intent .
to rob it, but there muft be an actual robbing, or taking away good:-

5. The robbing by day or night is within this ftatute. ]

6.. The dweller, his wife, children or fervants muft be within ﬁm
precin& of the houfe fleeping or waking, but it is not necoﬁry thq'
fhould be put in fear, neither is it ncceffary they fhould be in thé
fame room where the robbery is done.

7. But itisnot enough, that a firanger be in the houfe, unléfs ﬁae
owner, his wife, children, fervants or fome of them be in the hod'c
at the time alfo, tho it be enough upon the fatute of 1 E. 6. cap. 12

8. There muft be not only an aétual ftealing of fame goods it
houfe, but an adual breaking of the houfe, for the ftatute
robbing, which imports more than a bare taking of goods. =

Aug. 14 Car. 1. Thomas Wi lltaﬂ, Thomas Bates, s
Harper having broken the lodgings of Sir H. . qu'ut‘t?*

i (c) Cra. Car. 473+ by thémn;eofﬁmdrm&
g g : * ’>_
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and taken thence feveral goods of Sir H. Hungate, Croke and Crawley
were advifed with, to pen the indi@ment, who agreed thefe points:
1. It muft be laid for breaking the king’s manfion-houfe called /7hite-

“hall (f), and ftealing the goods of Sir H. Hungate, for all the lodg-
ih@'it’l W hitehall were part of the king’s houfe, and differ’d from an
ann of court, where each chamber is a feveral manfion-houfe, becaufe

. ¢ _aevery one hath a feveral intereft in his chamber. 2. That
Ls2 ]upon the ftatute of 5 & 6 E. 6. the indiément need only bey

~that he broke the king’s houfe called #hitehall, and ftole the goods
of Sir H. Hungate, divers of the king’s fervants then being in the

“houfe, without faying, that any body ‘was put in fear (which was
neceffary by the ftatate of 23 H. 8.) but merely upon the ftatute of
5 & 6 E. 6.and accordingly the indictment was drawn. 3. That
‘upon an indi€tment upon 23 H. §. or upon 5 E. 6. there muft be an
aftual breaking of the houfe, and alfb a robbery or ftealing of fome
 thing.

4. That if a thief comes into the houfs, the doors being open, and
ﬂlen breaks open a chamber-door, and}?\cals goods from thence, this

s a breaking of the houfe within thofe ftatutes, and accordingly at
the gaol-delivery at the O/d Bailey, 29 Aug. 14 Car. 1. thofe two
jﬁﬂiccs being prefent, thcy were indi&cd and Harpt'r being ﬂed the

~ “ment, but Bates was e’;ccutcd ext lzbro Twifden.

i Upon this latter refolution it feems, that Bayne’s cafe in Popham’s

 Rep. 36 & 37 Eliz. n. 10 was fomewhat too fevere (g ), where one

came into a tavern to drink, and ftole a cup that was brought them

i 1o drink in, the owner and his fervants being in the houfe, and upon

~ this he was oufted of his clergy upon the ftatute of 5 & 6 E. 6. which

"cafe was doubted by the juftices upon a meeting among them Novemb,
“1664. but it was then agreed, if two come into a tavern to drink ~the
: ‘dur’bung open, and divers of the family being in the houfe, and ons
: up ftairs and breaks a chamber-door, and fteals goods, and both
i ""hefore the fclony be difcovered ; refolved by us all, that clergy
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But tho the breaking of the door, or perchance of a counter,,mpj» £ lj
be fuch an a&, as may make ita robbery within the ftatute of 5 E. 6.+
vea, and altho in that cafe before-mentioned, and in a cafe
;:pun a fpecial verdict out of Cambridgefhire before-men- [ 4]
tioned, it was held the breaking of a chelt was all one as to this pur--
pofe with the breaking of a door, tho the cheft were not fixed to the
frechold, quod vide antea cap. +°. yet I muft needs fay, that the conrfe
at Newgate hath been always fince my time, that the breaking open

- of a chamber-door, and of a counter or cupboard fixed to the frees
hold, hath brought it within the ftatute of 5 E. 6. to ouft ofclergy;,l
yet when a party enters the doors open, and breaks up only a cheft or { (*
tiunk, and fteals thence goods, that is not fuch a robbery, as 18]
within the ftatute of 5 E. 6. to ouft of clergy, and fo was the diﬁ‘e&-i
ence agreed at Newgate 1671. upon the robbery of the cook of Serje-,
ants-inn in Fleet-firect, by certayn perfons that came in to eat, and
{lipt up ftairs, and picked open a chamber-door, and broke opep‘a}
cheft, and ftole plate of good value: it was agreed, that the picki
open the lock of the chambef-door brought it within the ftatute to|
ouft clergy, but the breaking bpen of a cheft or trunk only would not
ouft clergy upon the ftatute of 5 E. 6. or 39 Eliz. and {o by Lee fe-
condary was the conftant courfe’ at Newgate in his time.

As to robbery in booths or tents in fairs and markets, within the ‘
5 E. 6. cap. 12. H. 41 Eliz. B. R. the robbing of a thop in Weff-
minfler-hall was rtuled not to be within this ftatute to be oufted of
clergy.

If a fervant opens a chamber-door in his mafter’s houfe, and ﬂcall 4
goods, Sir N. Hyde, who was fevere enough in cafes criminal, ﬁ
doubted whether this were within this ftarute to ouft him of his clcrgyg o

vide imfra. Gl

1Y. The next {tatute relating to this matter of robbing in houfes u b
39 Eliz. cap. 15. which recites, that the penalty of robbing of houfn £

in the day-time, no perfons being in the houfe at the time of the. seb- i
bery committed, is not fo penal as robbery in any houfe, any pcrfm
being therein at the time of the robbery committed, which hath
Loldened perfons to commit heinous robberies in breaking and er
ing perfous houfes, none being in the fame, and enaéls, ]

% goud;. nwbmelnothc vilueofﬁm Mpgs
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“in any dwelling-houfe, or any part thereof, or any out-houfe of,
«out-houfes belonging and ufed with the faid dwelling-houfe or

. % houfes, altho no perfon fhall be in the faid houfe or houfes at the
¢ time of the felony committed, every fuch perfon fhall be excluded
¢ from the benefit of clergy.

“Upon this ftatute thefe things are obfervable :

1. That the indi¢tment, whereupon fuch perfon is to be excluded
of the benefit of his clergy, ought precifely to follow the ftatute, viz.
it muft be in the day-time, and no perfon being in the houfe, and muft
appear to be fo upon evidence.

2. And therefore, if either the indiGtment purfue not the ftatute,
or the evidence make not good the indi¢tment, he is to have his

" dlergy, and therefore upon fuch an indi¢tment he may be acquitted
of ftealing againft the form of the ftatute, and found guilty of fimple
felony at common law, tho the indidtment conclude contra formam
atuti 3 and the fame law it is, if an indi¢tment be formed upon the
ftatute of 23 H. 8. or 5 & 6 E. 6. for tho the indi¢tments in thofe

. cafes be fpecial, and conclude fometimps contra formam flatuti, yet
they include felony at common law, ‘and tho the indiCtment con-
cluding contra formam flatuti be good, it is not neceflary, fo as the

: circumftances required by the ftatute be purfued, for the flatutes in
thefe cafes make not the felony, but only exclude clergy, when the
felony is fo circumftantiated, as the ftatute mentions, and is fo ex-
prefled in the indiGment.

3. If the indi%ment be formed upon this ftatute, as that he broke
and entred the houfe in the day-time, and ftole, no perfon being
in the houfe, if it appear upon the evidence, that the felony was

- eommitted without thefe circumftances, as if it were committed in

- the night, or not in the day, fo that it is burglary, or if com-
mllpdvhen fome of the family were in the houfe, in which cafe

- he had been oufted of his clergy by the ftatute of 5 &' 6 E. 6. if the

. indi@tment had been formed upon that ftatute, yet in fuch cafe the

_ Jeffender being fpecially indiGted upon the ftatute of 39 Eliz. fhall be

p -,6]lomd guilty of fimple felony at common law, and thall not

be oufted of his clergy by the ftatute of 23 H. 8. 1 E. 6.

E. 6. or 18 Eliz. cap. 1. becaufe the indi&ment is not formed

ftatutes, but only upon 39 Eliz. and if the circumftances

89 Eliz. wpon which the indi&ment isformed, be

( cm b.omuﬁ luvehw clergy, ldfon the

1
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4. Altho this ftatute of 39 Eliz. in the body of the a w
only of fiealing, yet in as much as the preamble fpeaks of robbery,
it hath been always taken, that upon this ftatute, as well as upon the-
ftatute of 5 E. 6. there mult be thefe three things concurgto ouft
clergy: 1. There muft be an aéfual flealing or taking away of goods
of fome value upon the ftatute of 5 &' 6 E. 6. and of goods to the
value of five thillings upon this ftatute, but it is not neceffary, that
the goods be carried out of the houfe, for if he take them out of a
- trunk or cupboard, and lay them ia the room, and be apprehended be-
fore he carry them away, it is a {tealing within the {tatutes, and at com-
mon law alfo, as was refolved by all the judges, wsio difjentiente, ina cafe
out of Cambridge/kire upon a fpecial verdiét there found upon an indiG-
ment upon the ftatute of 5 &' 6 E. 6. anno 1664. (7). 2. It mufibea
ftealing of goods in the houfe, and therefore he that fteals, or is party te
the ftealing them, being out of ghe houfe, is not by this ftatute to be
oufted of his clergy. 3. Upon this ftatute, as well as upon the fiatute
of 5 & 6 E. 6. there muft be fome act of force or breaking. (%) .. gt
Now what fhall be faid ﬁ.ﬁ\ a force, as muft bring the party with-
in this {tatute, hath been toudhed before, to which I'add, 1. Th&t
whatfoever breaking will make a burglary, if it were in the night,
will make fuch a force or breaking, as is within this ftatute and that
of 5 E. 6. to ouft the thief of his clergy, as if he break open
the outward or inward door of the houfe, pick the lock of [s 27,]
fuch door, draw the latch, break open the window, ¢, 2. Some
breaking or force will ouft clergy upon the ftatutes of 5 & 6 E. 6
and 39 Eliz. which will not make a burglary, if it were in the night,
as where he enters by the doors open, and breaks open a countcr,g:;' ‘
cupboard fixed to the frechold, as was agreed in the Cambridgefhire
cafe before-mentiond. Ch
Z 16 Car. 2. Simfon’s cafe, where the cafe was thus: a man é&me x
into a dwelling-houfe, none being within, and the doors being apcn, |
and broke up a cheft, and took out goods to the value of five fhillings, “
laid them on the floor, and before he could carry them out. of m
chamber, he was apprehended, and upon this matter fpecnny inaqd

(i) This was Simpfin's cafe menuoned ¢« perfon to commit fuch offenfe,
below, and is reported Ke/ 3 ¢« excluded from the benefit of ¢
(k) But now by 10 & 11 W 3. mp 23. . And by 12 Ann. “ Wh
g Whoever by night or day fhall in any ¢ fholl felonioufly ﬁedzlL f .
¢, coach-houfe, orftable, ¢ in any ﬂwel)x 0
dvuelyt. felonioufly fteal to the va. ¢« thereto belongi
ormm,thofwh be ::n,m{uyw

::é‘..u .a%;"'...;"
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be was onfted of his clergy upon the ftatute of 39 Elrz. for the tak-
ing them out of the cheft was felony by the common law, and the
fatate of 39 Eliz. did not alter the felony, but only excluded clergy ;
per omng jufticiarios Angliz. Ex libro Bridgman.
- /But ‘whereas in that cafe the breaking open of the cheft was held
fuch a force or breaking, as excludes clergy upon that ftatute, T have
. obferved, that the conftant praltice at Newgate hath not allowed that
mﬁruéhon, unlefs it was a counter or cupboard fixed; yet note,
this refolution of 16 Car. was by all the judges of England then
prefent, and tho one diffented, he after came about to the opinion of
&c reft. Jdeo queare.
»T:18 Car. \. B. R. Evans and Finch (/) were arraigned at New-

,M wpon an indi¢tment, that they at twelve of the clock in the day,
‘v domwm manfionalem Hugonis Audely de interiori templo, nullc perfoné
I i eadem domo exifiente, fregerunt, & 40 /. from thence did fteal, a
v wfpecial verdi® was found, that Evans by a ladder climbed up to the
-+ upper window of the chamber of H..Audely, and took out of the
M’W pounds, and Finck ftood upoj'the ladder in view of Evans,
tﬂ*‘ﬁw Ewvans m the chamber, and wis affifting to the robbery, and
‘hﬁ- part of the money, and that at the time of the robbery divers
pu'fous were in the Jnner Zmple-ﬁal! and in divers other parts of
: the houfe ; ruled, 1. That a chamber in an inn of court is

[e’ ] domus manfionalis within the ftatute of 39 Elz. of him who
~ «was the owner of the chamber. 2. That altho this chamber was par-
. ced of the Inner Temple, and other perfons were in the hall and other
3 ﬁm of 'the Jamer Temple, yet no perfon being in the chamber, this
offenfe was within the ftatute of 39 Eliz. and {o it differs from the
cafe of W hitehall before-mentiond, where the inditment was upon
the ftatute of 5 & 6 E. 6. 3. Thatin as much as Evans was only
in the chamber, and Finck entred not the chamber, Evans had jsdg-
en »yf,_dwth, and Finch had his clergy.

s

re declared, for thefe ftatutes only exclude the parties, that aGtu-
take out of the dwelling-houfe, not thofe that are prefent and

thereto belanging, and lclgi.ouﬂy to take:

away any money, o to the valoe

of or ~altho no be
Rl v rie

(e, Idtﬁwﬁ‘#ﬂ
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And herein it differs from burglary and robbery, for therein dﬂ t 15
perfons, that are prefent, aiding, and affifting, are equally burglars or }
robbers with him, that enters or aCtually takes ; but of this hereafter.

But this ftatute of 39 Eliz. takes not away the benefit of clergy, «
where the offender ftands mute, but only in the cafe of convition by i
verdi@®, confefion, or otherwife according to the laws of the realm;
queere of outlawry, for there the party is attaint indeed, but not found
guilty, for if he reverfc the outlawry, he fhall plead to the felony. fa }

And thus far for thofe larcinies, that relate to the dwellmg-hovfe
of ang wherein clergy is excluded. it

V. The next ftatute, that éxcludes from clergy, is the ftatute of
1 E. 6. cap.12. and 2 &5 3 E. 6. cap. 33. which exclude clergy from
any perfon convict by verdict or confeffion of {tealing any hotfe,
mare, or gelding, or wilfully ftanding mute.

But it takes pot away cler@y from acceffaries Zefore or i
after. & [5 %}

V1. The ftatute of & Eliz] cap. 4. by which he that takes monl!y
or goods felonioufly from thl perfon of any other, privily, without
his knowledge, is oufted of his clergy, if convict by—ﬂrcrdi& or com-
feffion, or if he challenge above fwenty peremptorily, or ftands mute,
or will not direétly anfwer, or be outlawed.

Upon this ftatute thefe things are obfervable: 1. It doth not alter
the nature of the felony, and therefore, if what he takes away fo be
not above the value of twelve-pence, it is only petit larciny, as it was
before, and fo differs from the cafe of robbery, Co. P. C. cap.16. q
p-€8. Crompt. de Pace, fol. 33. 4. 2. The indi@ment muft be pur- =
fuant to the ftatute, viz. quod felonice, &c. clam & fecret? a perfondy
. cepit, atherwife the offender hath his clergy. 3. It doth not ouft |
acceffaries of their clergy, nor it fecms doth it ouft any of his clergy q‘
butim, that aé'tunlly picks the Jockct, and not thofe that are prefent, -
aiding and aﬂiﬁmg, upon the reafon of Evans cafe before, fw‘ﬁ h
fhall be taken literally, - AR 2

By an a of this parliament, viz. * ¥ * (p)

See table of the principal ‘matters in Folter, Tit, Clergy.

(o’Bumby334W.BM:¢p9. ¢ from the tenters, or fhall embe
clcrgy is r:}m:ﬂy taken away in cale of out~ ¢ king’s naval flores, ue
kawry, or of flanding mute, @¢. “ clergys &

fP) This was left unfinithed by our au- As to fubf X
f f- bntlfugpofe theﬂuucfeyremt
FuCar 2. cap. s.vlnch “All VMM ] wf*

ek
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CHAP. XLV

Concerning petit larciny.

§ T larciny is the felonious ftealing of money or goods not
it abovc the value of twelve-pence without robbery, for altho that
b, fosnc opinions the value of twelve-pence make grand larciny, 22
@'z. 39. per Thorp, yet the law is fettled, that it muft exceed"
twelve-pence to make grand larciny, /%7 1. cap. 15. (a) 8 E. 2.
Coron, 404.
..The judgment in cafe of petit larciny is not lofs of life, but only
to be whipt, or fome fuch corporal punithment lefs than death, and
yet it is felony, and upon conviltion thereof the offender lofeth his
goods, for the indictment runs felonicz. 27 H. 8. 22.
..A party indi¢ted of petit larciny and acquitted, yet if it be found
he fled for it, forfeits his goods, as in cafe of grand larciny. 8 E. 2.
Coron. 406. Stamf. P.C. p. 184. a. c;
_ But in cafe of petit larciny there carf be no acceffaries neither be-
fore nor after. P. 9 Fac. 12 Co. Rep. 81.
~If two or more be indicted of ftealing goods above the value of
‘twelve-pence, tho in law the felonies are {everal, yet it is grand larciny
« inboth, 8 E. 2. Coron. 404.
- But if upon the evidence it appears, that 4. ftole twelve-pence at
wope time, and B. twelve-pence at another time, {o that the adts them-
* {félves were feveral at feveral times, tho they were the goods of the
&m perfon, this is petit larciny in each, and not grand larcmy in

s;,w’ =3
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! 1 .l be indicted of larciny of goods to the value of five thillings,
‘,,i' yet “the peut jury may upon the trial find it to be but of the value of
mpencc, or ynder, and fo petit larciny. 41 E. 3. Coron. 451.
. 18 Affiz. 14, Stamf. P.C. p. 24. b.
313 If 4. fteal goods of B. to the value of fix-pence, and at
'~ = another time to the value of eight-pence, fo that all put
2 weed the value of twelve pence, tho none apart amount to
nce, yet this is held grand larciny, if he be indicted of them
_ MP C.. p. 24. colleGted fromthcbookofsE-Z&
; .D.a cap. 101. p. 259.(&)
dge. (), ﬂ-m«puﬁ*m h
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But if the goods be ftolen at feveral times from feveral perfons, aﬂ: ‘
each a-part under value, as from 4. four-pence, from B. ﬁx‘pemg i
from C. ten-pence, thefe are feveral petit larcinies, and tho contained
in the fame indi¢tment make not grand larginy. '

But it feems to me, that if at the fame time he fteals goods of 4.
of the value of fixpence, goods of B. of the value of fix-pence, and
goods of C. to the value of fix-pence, being perchance in one bundle,
or,upon a table, or in one fhop, this is grand larciny, becaufe it was
‘one entire felony done at the fame time, tho the perfons had feveral
properties, and therefore, if in one inditment, they make gmﬂ
larciny. ,

if A. fteal clam & fecret? out of the pocket of B. twclve-peme, tho
the ftatute of 8 Eliz. take away clergy from a pick-pocket, yet it is
but petit larciny ; quod vide fupra p. 529.

And fo if a man could poffibly, fteal a horfe of the value of twelve=
pence only, or under, or break a houfe in the day-time, and feal
goods only of the value of t“glve-pencc, the owner, his wife or chil-
dren being in the houfe, and'not put in fear, this will be but petit
larciny, notwithftanding the fttute of 5 &' 6 E. 6. take away clergy,
for that ftatute altered not the nature of the offenfe, but takes away g
clergy, where clergy was before, namely where the offenfe was capie
tal, as in cafe of grand larciny. ’

But if they were put in fear, then it would be robbery, how fmall" ~
foever the value were, and fo could net fink into the nature of petit
larciny ; but of this in the next chapter.

4 Black(, Com. ch. 17, p. 229, &c. Fofter 73, 123, 124, 3664 See Index of 1 lek. s
P. C. tit. Larciny. ;

CHAP. XLVL [s321 -

Of robbery.

OBBERY is the felonious and violent taking of any moneyor
goods from the perfon of another, putting him in fm, bﬂh g

v?lue thereof above or under one fhilling. w15
In this cafe it is to be confidered, RE Whatua&hmom
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. perfon of a mah. 3. What violence or putting in fear is requifite ta
- make up robbery. 4. In what cafes fuch a robber is admiffible to
his clergy.

. As'to the firft.

' 1 There muft be in cafe of robbery (as alfo in all cafes of larciny)
~ fomething felonioufly taken, for altho antiently an affault to the intenc

Ll rob, or an attempt to rob was reputed felony, voluntas reputabatur

pro fafto, 25 E. 3. 42. 13 H. 4. 1. per Gafcoigne 21 Affiz. 38. yet

the law is held otherwife at this day (2 ), and for a long time fince -
the time of Edward 111. and therefore if 4. lie in wait to rob B. and
affault him to that purpofe, and require him to deliver his purfe, yet

i de fatte he hath taken nothing from him, this is not felony, but

only 2 mifdemeanor, for which he is punifhable by fine and imprifon~

‘ment. 9 E. 4. 26. b. Stamf. P. C. p.27. b. Co. P. C. p. 68.

There is a double kind of taking, g/z. a taking in law, and a tak-

- ingin fad.

“If thieves come to tob 4. and finding little about him enforce him
by menace of death to fwear upon a}ook to fetch them a greater
fum, which he doth accordingly, this(s a taking by robbery, yet he
was not in confcience bound by fuch compelled oath, for the fear

~ continued, tho the oath bound him not, and in that cafe the indi&t-

; ment need not be {pecial, for that evidence will maintain a

e [533] general indi€tment of robbery, 44 E. 3. 14. 4. 4 H. 4. 2. a.

Co. P. C. p. 68. Dalt. cap. 100. p. 257. (b), who faith it was fo

adjudged alfo in P. 36 Eliz.

i If A. affaults B. and bids him deliver his purfe, and B. delivers it

E wcordmglv, this is a taking, and fo it is if B. refufe, and then 4.

yl him to give or lend him money, which B. doth accordingly,

is is robbery, for B. doth it under the fame fear, Dal. cap. 100.

M Eliz. Cromp. 34. b. fo it is if B. throw his purfe or cloakn a

ki bufh, ‘and 4. takes it up, and carries it away; fo if B. flying from

£ the thief lets fall his hat, and the thief take it and carry it away, for
I allis the effelt of the fame fear. Dalt. ubi fupra.

- 8o if 4 without drawing his weapon requires B. to deliver his

tle, who doth deliver it, and 4. finding but two fhillings in it

ves -ithim ngun this is a taking by robbery. 20 Eliz. Crompt. 34.

MM 259+ b (%) N'm Edit. cap. 353 p. 492
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1f A. have his purfe tied to his glrdle B. affaults him to mbﬁn.
and in ftruggling the girdle breaks, and the purfe falls to the grouu!,
this is no robbery, becaufe no taking ; but if B. takes up the pm-fe,
or if B. had the purfe in his hand, and then the girdle breaks, and *
giriving lets the purfe fall to the ground, and never takes it up again,
this is a taking and robbery. Co. P C. p. 69. Dalt. €ap. 100. Crompes
fol. 35-

It is not always neceffary, that in robbery there fhould be ftrictly
-a taking from the perfon, but it fufficeth if it be in his prefence, as
appears by fome of the former inftances, in cafe it be done with a
putting in fear: as where a carrier drives his pack-hoifes, and the
thicf takes his horfe, or cuts his pack, and takes away the goods: fo
if a thief comes into the prefence of 4. and with violence, and putting
4. in fear, drives away his horfe, cattle, or fheep. Dalr. ubs ﬁ:pra.
Stamf. P. C. p. 21. a.

II. Who fhall be faid a pcrfun robbing or taking.

If {feveral perfons come to rl,b a man, and they are all prefent, and
one only actually takes the noney, this is robbery in all,

Pudfey and two others, viA 4. and B. affault C. to rob
him in the highway, but C. efcapes by flight, and as they [s ]
were affaulting him  / rides from* Pud/fey and B. and aflaults D. out
of the view of Pudfey and B. and takes from him a dagger by rob-
bery, and came back to Pud/cy and B. and for this Pudfey was in~
di¢ted and convict of robbery, tho he aflented hot to the robbery of’
D. ncither was it done in his view, becaufe they were all three af-
fembled to commita robbery, and this taking of the dagger was inthe
mean time. 28 Eliz. B. R. Crompt. 34. 4

And fo itis if 4. B. and C. comec to commit a robbery, and ;l.
ftands centinel at the hedge-corner to watch if any come, and B, and
C. cqmmit the robbery, tho 4. was not altually prefent, nor within’
view, but at a diftance from them; and the like in buxglary. 11 H
4.13. Co. P, C. p. 64. » ;

III. What fhall be faid a putting in fear, or violent taking. ; «!'

Without putting in fear or violence it is not robbery, but only ldlb e
cmy, and the indiGtment muft run, quod vi & armis apud B. in r j
vid xb;dem, &e. 405, in pmnuu numeram Selonice Es' malembr mﬁ' :
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his clergy. Dy. 224. b. H. 17 Fac.in B. R. (¢). Harman was in.

_ di&ed of the robbery of Halfpenny in the highway; and upon the evi~

dence it appeared, that Harman was upon his horfe, and required

- Halfpenny to open a gap for him to go out, Halfpenny going up the

bank to open the gap, Harman came by him, and flipt his hand into

. his pocket, and took out his purfe ; Halfpenny not fufpeQing the

taking of his purfe, until turning his eye he faw it in Harman's hand,

and then he demanded it, Harman anfwered him, Villain if thou

Jpeakeft of thy purfe, I will pluck thy houfe over thine ears, and drive

thee out of the country, as I did John Somers, and then went away

with his purfe; and becaufe he took it not with fuch violence, as

put Halfpenny in fear, it was ruled to be but ftealth, and not robbery,

I ] for the words of menace were ufed afier the taking of the

535 purfe, wherefore he was found guilty only of larciny, and
~had his clergy (d). .

IV.. As to the point of clergy in robbery.

The ftatute of 23 H. 8. cap. 1. (¢ )p and 5 &' 6 E. 6. cap. 9. do
not ouft robbery of clergy in all cafesy but only in two, v:z. when
the robbery is committed in a manfién-houfe, the owner, his wife,
children or fervants being in the houfe and put in fear (f), or when
committed in or near the highway. '

And therefore Trin. 38 H, 8. Moore, . 16. p. 5. A man indi&ed
of robbery in quddam vid regid pedefiri ducent’ de London ad Iflington,
and accordingly found ‘guilty, had his clergy, for the words of the
fYatute are for robbery in or near the highway he fhall be oufied of his
clergy, and therefore the indi@ment and conviGtion muff be of a rob-
bery in vel prop? altam viam regiam, and it is not fufficient to fay only
wid regid or vid regié pedefiri.

" For where any perfon is to be oufted of his clergy by virtue of any
aét of parliament, two things are always requifite. 1. That the in-

(¢) 2 Rol, Rep. 154. feems to be included in the word arainted
‘ But it fhould feem, that this was a in 1 E. 6. cap. 12. however it is exprefsly

5 ¢ flealing from the perfon of another, provided for by 3 & 4 W. & M. cap. g,

. and therefore, if above the value of twelve- (f) Being put in fear is necdfary{ the
O would have been oufted of clergy 23 H. 8. cap. 1. (and alfo by x l 6.
.~ by?® Eliz. cap. 4 if the indittment had  cap, ra2. which perhaps is the flatute in«

- bee %w t to that flatute. tended b.{'our author) but by 5 & 6 E. 6.
‘ ¢ s flatute, and that of 25 H. 8. eap. 9. that is requifite 1s, that the
s 3. oulls clergy mzly in cafes of con. owner, &¢. be in the houfe, tho not put in
vittion, ftandi , not direftly an- fear, for the exprefiion of that flatute
~or challenging peremptorily a-  ¢he owner, &c. being in the boufe, whet
he number of twenty, but does not fleeping ar waking.
the cafe of an s but this 54
~ ¢ : di¢tment




di@ment bring the fa® within the ftatute, but need not cmM
tra formam flatuti. :

2. That the evidence and finding of the jury likewife bring theed's by
within the ftatute, otherwife the prifouer is to have his clergy. » e

But an indi¢tment of a robbery in ve/ propé aitam viam regiam, tho
in the disjunétive is ufual at Newgate, for if it be either in or near it,
tho an indictment ought to be certain, yet this is not the fubftance of
the indictment, nor that which makes the crime, but only to afcer-
stain the court as to the point of clergy to ferve the ftatute. i

A robbery is committed upon the Zhames in a fhip there &
lying at anchor below the bridge, on that fide of the river [ 1,, '
which is in Middlefex 5 for this robbery Hyde and others were in-
dicted as of a robbery done in vel prope altam viam regium, and were
oufted of their clergy, for the Zlames is in truth a/ta via regia the
king’s high ftream; and if it were not, yet it is dot far off from it, .
and the ftatute fays near not next.

By the ftatute of 25 H. 8.gap. 3. (g, clergy is ouﬂed upon ex-
amination, if the original oﬂ’cv&c were committed in another county,
and excluded from clergy by 23, H. 8. cap. 1. and that ftatute extends ,
to robbery in a manfion-houfe, orin or near the highway.

A. robs B. on the highway in the county of C. of goods to the value
only of twelve-pence, and carries them into the county of D, it is
certain, that this is larciny in the county of L. aswell asin the county
of C. but it is only sobbery in the county of C.swhere the firft taki
was, and for robbery he cannot be indicted or appeal’d in the coun?
of . but only in the county of C. but he may be’indicted of larcmy
in the county of D. and it is certain, though the robbery were but. df
the value of one penny, yet if 4. were indicted thereof in the county
of C. he fhould have had judgment of death, and been cxcludtﬁ

from jergy.

Yet if 4. be indi¢ted of larcmy in the county of D. and thc)ury
.ﬁnd the value to be only twelve-pence, he fhall only have the Judg-
ment of petit Jarciny, and not fuffer death, as be thould have done, if
he had been indiCted of robbery in the county of C. altho it appe ,-*’
upon cxammatnon upon the trial in the county of D lha.l ;t mﬂ* i

e
.',1,..4,..»,,“”“
-Lm »m; “’3‘ !— ¢
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,hmyn the county of D). it being found but of the value of twelve.
pence, and accordingly refolved by the opinion of all the juftices,

- 8\ Blin. Moore, n. 139. pag. 550. for the ftatute of 25 H. 8. ex.
- tended to ouft them of clergy, where clergy is demandable; but the
jury finding the value to be but twelve-pence, or under, no

[537] clergy is demandable, becaufe petit larciny, Lut the party is

. to be whipt only.

It hath been before obferved, cap. 44. that upon the ftatute of 22
Eliz. cap. 15. tho 4. and B. be both prefent and coufenting to the
breaking and entering of a houfe to rob, and 4. only enters into the
houfe, and B ftands by, 4. fhall be oufted of his clergy, but 2.
fhall have his clergy (4), becaufe 4. only entered the houfe, and the
words of the ftatute extend only to him that allually enters the houfe ;
y& if 4. and B. be prefent, and confenting to a robbery in or near
“the highway, or to a burglary, tho A. only attually commits the
robbery, or actually breaks and enters the houfe, and B. perchance
be watching at another place near, oy be abomt a robbery hard by,
which he effeéts not, yet they are bo& robbers or burglars, and both
fhall be oufted of their clergy, as in Pud/ey’s cafe: and the reafon of
the difference is, becaufe in this cafe both are robbers and burglars,
but in the former cafe both fteal not in the houfe, but only 4. and
that flatute binds up the exclufion of the clergy to ftealing in the houfe.
Anno 1672. at Newgate, Hyde and 4. B. C. and D. conclude to

tide out to rob, and acccordingly they rode out; but at Hounflow D.
p‘:med from the company, and rode away to Colbrook; Hyde, A. B.
and C. rode towards Egham, and about three miles from Hounflow,
a I?ydt A.and B. affavlted a man; but before he was robbed C. feeing
. ahother man coming at a diftance, before the affault, rode up to him
about a bow-that or more from the reft, intending either to rob him,

or to prevent his coming to affift, and in his abfence Hyde, 4. and B.
sobbed the firft man of divers filk ftockings, and then rode back to C.

. and they all went to London, and there divided the fpoil: it was ruled
' upon good advice, 1. That D. was not guilty of the robbery, thohe’
 rode out with them upon the fame defign, becaufe he left them at
flow, and fell not in with them, it may be he repented of the
n ‘bntat leaft he purfued it mot. 2. That C. tho he was not
ally ptcfent at the robbery, nor, as I remember, at the affaul,
'- -“i&ﬁ%‘ﬁﬁ‘aﬁ& ARy ot ot
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but rode back to fecure his company, was guilty as well as Hyde, s
and B. and thereupon C. as well as Hyde, 4. and B. had judgment of
death, and was excluded of clergy, the indi€ment bging for robbery’
on the highway, according to the refolution in Pud/ey’s cafe, for they
were all robbers on the highway.

Fofter 128, 129. 4 Black(. Com. ch. 17. p. 243. Index to 1 Hawk, P. C. titi Robs
bery. Fofter, 128, 129. feems contra,

CHA P. XLVIL

Concerning reftitution of goods flo/en, and the confifcation of goods
omitted in the indiélment or appeal. ’
’
LTHO this title may feem to come more properly to be ex<
L amined, when we comq' to confider of the proceedings and
judgment in criminal caufes, yet in as much as it properly relates to
larciny and robbery of goods, & will not be amifs to take it up here
as an appendix to the four former chapters touching larciny and
robbery. ‘ »

There are three means of reftitution of goods for the party, from
whom they were ftolen, viz. 1. By appeal of robbcry or larciny.
2. By the ftatute of 21 H. 8. cap. 11. And 3. ‘By courfe of com-
mon law.

I. Upon an appeal of robbery or larciny, if the party were co:m&
thereupon, reftitution of the goods contained in the appeal was to be
made to the appellant, for it is one of the ends of that {uit.

And hence it is, that ifin an appeal of felony or robbery the ap~
pellane omit any of the goods ftolen from him, they are forfeit, and
confifcate to the king. 45"E. 3. Coron. 100.

And fo it is, if he brings an appeal of robbery or larciny,
and it appears upon the trial, that indeed the goods were the [539’
plaintif’s; but yet the appellee came to the goods not by fdmm
by finding or bailfent or the like without felony, the plaintiff for
thefe goods to the king for his falfe appeal. 8 Z. 3. Coron. 367.

But if the defendant in the appeal be conviéed, he fhall not dy
have judgment of death, but the plaintiff fhall have a nﬁm.g
his goods, s
3k Hhe ' o
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1f A. freals the goods of B. C. and D. feverally, and B. brings his
appeal “and conviQs the offender, yet before judgment C. and D,
may pnrﬁx: their appeals, and he fhall be arraxgned alfo upon their

vefal appeals. 4 E. 4. 11. a.

8o if judgment be given againft 4. upon the appeal of B. yet if the

appeal of C. were begun before the attainder, 4. fhall be arraigned

- upon the appeal ‘of C. becaufe he is to have reftitution of his goods
thereby, yet by the book of 7 H. 4. 31. and 12 E. 2. Coron. 379._it
feems, that the fecond trial at the fuit of C. is but in nature of an in-
queft of office to entitle him to the reftitution of his goods, becaufe as
to the judgment of life he is already in law a dead perfon, and the
book of 4 E. 4. 11. ("a }fpeaks not in cafe of a judgment, but only of
a conviction or finding guilty ; quare, vide 44 E. 3. 44. yet vide
Stamf. p. 66 and 107. it feems the attainder is no bar to C.

But certain it is, that if 4 be attaint at the {nit of B. and then and
not before €. commences his appeal, 4. fhall not be arraigned there-
upon; but if he be afterwards pardondd, then he fhall be arraigngd at
the fuit of C. commenced after the attainder, 6 H. 4. 6. 4. 10 H. 4.
Covorn 227. But if the attainder were‘at the king’s fuit for that very
felony, for which C. brought his appeal after the attainder, then it
feems he fhall not be put to anfwer it. Stamf. P. C. p. 106.

' Now touching reftitutions upon appeals, Stamf. Lib. IN. cap. 10.
Jol. 165. hath given us a full account, Ifhall follow his method partly
and fummarily. 1. Where the plintiff fhall have reftitution. 2.
When. 3. Of what things.
‘v 1. As tothe fir//, where and in what cafes the party ap-
¢ J‘“'OJ pellant thall have reftitution,

.+ 1. It muft be upon frefh fuit, and tho antiently the Jaw was firi®
‘herein 25 to the time and manner of the porfuie and apprehending of
ithe felon, yet the law is now more liberghe

s oAf the felon be taken by any others, a¥f by\thc theriff, yet if the

robbed come within a year after, and gives notice of the felony,
fk‘?d enters his appeal, this is a freth fuit, if he ufed his diligence

Mgmﬂcrﬂmfeloay to have taken Lim. 7 H. 4. 43. 5.
L%Ww appellant muft proceed with his appeal to convict the felon;

3 Qnt yevin eafes of impeffibility of fuch conviction it is fufficient that

huendnvour, as if he takes the felon, and imprifons him,

: &s ‘within the year, and before the appeal commenced; fo if

¥

l
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the party abjure or break prifon after he is taken, 12 E. 2. Coron. 380,

fo as the appeal be commenced wnthm the year and day, and that he
made freth fuit, 26 Afiz. 32. or if he challenge peremptorily above
the number appointed by law, ftands mute of malice, or hath his
clergy (4), 8 H. 4.1. or be outlawed.

2. As to the Jecond, when he fhall have reftitution.

He fhall have reftitution after judgment againft the appellee, and
before execution made or prayed. 21 E. 4. 73. 4.

" He fhall have reftitution after conviction of the principal, and be=
' fore convi@ion of the acceflary, and after conviftion of one of the
principals before conviction of the other, or tho the other be acquit-
ted upon his appeal. 21 E. 4. 16 a. 10 H. 4. Coron. 466.

But if 4. fteal feverally the goods of B. and C. and he be conviét
upon the appeal of B. yet C. fhall not have reftitution till he be con-
vi& at his fuit alfo, 4 E. 4. 11. fupra. altho the/felon be conviét at
the fuit of the appellant, yet hofAs not to have reftitution till the freth
fuit be inquired, which is to e done by the fame jury that convicts
the felon, if he plead to inquelt, but if he confels the felony, or fland
mate, it fhall be inquired by inqueft taken ex officio by the [ l]
judge. 1 H.4.5.a. 2R.3.12. 3 H.17.12. b. 54 _

3. Of what things he is to have reftitution,

If a felon waive the goods ftolen without any purfuit after him,
thofe goods are not in law bona wai'uia(g, nor forfeit to the king or
lord of a franchife; but if he waive them upon, a purfuit of him, then
they are lona waiviata, and forfeit to the king or lord of the liberty ;
quod vide 5 Co, Rep. 109, a. Foxley's cafe.

And this forfeiture is pot like a firay, where tho the lord may fcxze. '

yet the party, who is the owner, may retake them within the vyﬂ'
and day, but here the true owner cannot feize his own goods, tho
upon § frefh fuit within the year and day. 8 E. 3. 11, . duowry 151,
5 E.5. Cor. 162. ‘

But yet this is not an abfolute lofs of the owner’s goods, but rathes

an expedient fettled by law to drive the owner to conviét the felom.

by profecuting his appeal, and therefore if he make fu(hfut.,
profecute his appeal, and the felon be thereupon conviét and a

and the frefh fuit be inquired and found by verdic or inqueft of Cﬁb !
he fhall have reftitution of the goods fo waived. 5 Co. R:p 109,

Eoxtey’s cafe, 3 E. 3. Coron. 162,
(B) 4 E 19 b

Hha _

-




'''' e Gt R AL oy P A MBI (o S ‘
$4t  HISTORIA PLACITORUM CORONZ.

“*"But more of reftitution under the next general, for it is regularly

4rue, that of what things the owner fhall have reftitution upon the

Ratute of 21 H. 8. he fhould have reftitution upon a conviction in an

appeal at common law, and & comver/o, fo that what is faid upon the

ftatute, is applicable to reftitution upon an appeal.

1. By the ftatute of 21 H. 8. cap. 11.it is enalted, * That if any
& perfon do rob or take away the goods of any of the king’s fubjects
# within this realm, and be indicted, arraigned, and found guilty
“ thereof, or otherwife attainted by reafon of the evidence of the .
# party fo robbed, or owner of the faid money, goods or chattels, or
“ any othcr by their procurement, that then the party {p robbed, or
“ owner, fhall be reftored to his money, goods or chattels, and the
e juﬂices, before whom fuch perfon fhall be fo attainted, or found

“ guilty by reafon of the evidence of the party fo robbed, or
[542] “ owner, or by any other by their procurement, have power
¥ to reward writs of reftitution for the faid money or goods, or chat-
# tels in like manner, as tho any fuclyfelon or felons were attainted

# at the fuit of the party in an appeal.

This ftatute introduced a new law for reftitution : for before this
flatute there was no reftitution upon an indi&ment, but only upon an
appeal. 22 E. 3. Coron. 460. Stamf. P.C. p. 167. a.

~« 'Tho the ftatute fpeak of the king’s fubjecs, it extends to aliens

r6bbed ; for tho they are nqt the king’s natural-born fubjeéts, they
¢ @re the king’s fubjeCts, when in England, by local alligeance.

* I the fervant be robbed of the mafter’s money, and the mafter, or

his fervant by his procurement give evidence and conviét the felon,
_the mafter fhall have a writ of reftitution, if it appear upon the in-
“di€ment and evidence it was th;?ﬂcr s money, for the ftatute gives
Yeftitution to the party robbed of owner. Stamf. P.C. p.167.
“*If 4. "be robbed by B. and Cihand B. only is conviét of the robbery
Uy the evidence of 4. he fhall have reftitution, for fo he fhould have
‘cafe of an appeal.

led be'fobbed of an ox by B, who fells him to C. who keeps the
:  in his hands, and after kills the ox, and fells the flefh, or if
ﬂiedimey be feized in the hands of the thief, 4. may, if he pleafes,
’!Qﬂve a ‘writ of reﬁxmnon for the money. Noy's reports, Harris's
e, (c)

{¢) Noy 128,
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So if money be ftolen, and the thief taken, and the money feized;
he fhall haye reftitution of the money. Bt : :4
The teftator is robbed, the thief is convict upon the procurement B
of the executor, he fhall have reftitution. 3 E/iz. Benl. 87. Dy, 20*,
6 Co. Rep. 80. i |
It hath been a great queftion, if goods be ftolen, and by the thief =
{old in a market-overt, whether the thief being conviéted upon the
evidence of the party robbed, he fhall have reflitution upon. this fta-
tute of tha thing fold or not, the buyer not being privy to the felony.:
" thofe that held he fhould not, ground themfelves upon the ‘
book of 12 H. 8. 10. Mr. Dalten’s opinion, cap. 111. p. [5431
209. (d) upon the refolution in the cafe of market-overt, 5 Co. Rep.
83. b.- which was upon occalion of a writ of reftitution ("¢ ), where
it is held, that the fale in market-overt is a bar to the reftitution ;
and upon the ftatute of 31 E/iz. cap. 12. where it is fpecially pro-
vided, that notwithftanding a {gf of a horfe in market-overt the;qwmr :
may take him within fix mquths afier the felony upon proof of his
property, which evidenceth,Vthat afier the fix months he fhall not
bave reftitution ; and of this opinion was Hyde juftice (£) at the fef~
fions held after Trin. 13 Car.' Brown juftice diffentiente.
Butit {eems he {hall have reftijution upoen this {tatute, notwithftand-
ing the fale in market-overt of the goods ftolen, and as to the auy-
thorities, the 12 H. 8. 10. was before the ftatute of 21 H. 8. and
Mr, Dalton’s opinion feers to be grounded upon it; the cafe of mar=
&et-gvert, 5 Co. Rep. it is true feems to be againft the reftitution, tha
the cafe fell off upon this, that the {crivener’s fhop was no markete
overt by the cuftom of London. ‘
Asto the ftatute of 31 Eliz. to which I may add alfo the ftatute of .
1 Jac. cap. 21. that enacts, * No fale of flolen goods in Londer, =
o P{fc/}mirg/kr or Southwark, or within two miles to a broket, {hall make
“ any change or alteration of the property or intereft :” Thefe ftatutes
make nothing as to the cafe in queftion, for without queftion M
in market-overt changeth the property in thofe cafes, wherein d“
and the like ftatutes have not enacted the contrary, and there’fonaﬁ. 4
party cannot take them again from the buyer, unlefs in mfenﬁhu
!(m, aud ftolen horfes, s fupra : but this comes 1ot to the qucﬂi@a‘ . t
in hand, for here ihe aét of parliament gives the reftitution, m
- onty where the felon is convicted ; and this reftitution is not prevented

(d) New Edit, cap. 164, p. 543. (¢) x.dnd. 344 (f) Kel. 35.
. Hb 4 : s

¥

&= |

4




'm Wa mmwm CORONZ

by‘ﬂ:e"‘fﬂe‘"m market-overt, 1. This act was made to encourage

» sperfons robbed to purfuc malefators, and therefore they have an af-

ﬁtm of reftitution, and it would be fmall encouragement if a thief

[5 .]by fale in market-overt, which is every day in almoft every
thop in London, thould elude it.

-2 Tt were againft the common good, and would encourage offenders

, m the common detriment, if this fale (hould conclude the owner.
~# 8. The man that is robbed, is robbed againft his will, and cannot
help it; bur the buyer of fiolen goods may chufe whether he will
buy, or if he buy, may yet refufe to buy, unlefls well fecured of the
propcrt)} of the goods, or knowing the owner.

And if it be {aid, that the reftitbtion fhall be, as in cafe of an
appeal, and a'fale in marketeovert had barred a reftitution in an
appeal. :

* Tanfwer, 1. That it is but gratis difium, that a fale in 2 market-
_ overt had barred reftitution in an apbsal, for there is no authority
for it; but the only book, that I know ilk the cafe, is to the contrary,
viz. ¢ Co. Inflit. p. 114. 1f 4. commit a robbery, the king’s offi-
cer feizeth the goods ftolen, and fells thcm in market-overt, the party
* robbed convicteth 4. upon his appeal, he fhall have reftitution not-
withitanding fuch fale, if he made frefh fuit. 2. But fuppofe the
appellant thould not have reftitution, vet that reftrains not reftitution
in cafe of the ftatute of 21 H. 8. for the words s though he had
been_artaint in an appeal, are not reftriCtive, but relative only to the
manner of the writ of reftitution, which fhall be fuch as in an
~ appeal.

' For authorities, 1. It hath been the conftant practice at Newgate,
t that fale in market-overt hath not been allowed. againft this writ of
4: reftitution, and this Mr. Lee, the fecondary there for above thirty
- years, hath atiefled openly in the court there ofientimes before my-
S feﬁ', and divers others (g): again, 2 Co. Infiit. p. T14. lord Coke's
‘ m awas in thefe words; So that in this cafe alfe, (viz. vpow the
m of 21 H. 8. cap. 11.) the party robbed, or owner, fhall have
‘reffitution notwithfianding any fale in market-overt, and with this agreed

‘w&lf and juftice Zawi/den upon confideration”of this ftatute.
3! Upon this ftatute of 21 H. 8. if the offender be convict
upon the evidence of the party robbed, or pwger, he fhall

rv
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7 (g) See Kd. .
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have reftitution, tho there were no frefh {uit, or any inquiry by in=
queft touching the fame, and this is conftant practice, tho in cafe'qi
an appeal it be otherwife.

. If 4. be robbed by B. of a filver cup, a piece of clath, and othgr
things, and 4. prefers an indi¢tment only for one of them, as namely the;
cloth, and convi¢t the felon, he thall have reftitution of no more than
what is contained in the indi&tment, and the goods omitted are cona -
fifcate to the king, as in cafe of goods omitted in an appeal, 44 E. 3.
48, (h) tamen quere, for it is not really the paity’s fuit, ¥ide Dalss
“cap. 111. p. 298. (i)

If 4. have his goods ftolen by B. and 4. prefers a bill of mdl&mént.
which is found, whereupon B. flies and is oudawed, 4. fhall have
reftitution, for he gave evidence upon the indi€tment, which, tho it
be not a convition, is the ground of the outlawry, which is aq at-
ainder. Dalt. ubi fupra.

4. and B. have their feveral goods ftolen by C. Y prefers hls h!l
of indiGment for his goods, Gy is thereupon convicted, notwithftands
ing that convition B. may plfu his bill, and C. fhall be thereupm
arraigned and tried, to the end that B. may have his reftitution,
which he could not have by the conviction upon the indic¢tment of 4.
becaufe a diftinct felony, tho mof} ufually at the fame feflions the fe-
veral inditments againtt the fame perfon are tried by the fame jury:
vide 4 E. 4. 11. Stamf. P. C. ful. 167. b.

But tuppofe that C. be attaint on the indiGment preferred by .
aud reprieved till another feflions, and then B. prefer a bill of indict-
sent for another robbery upon him by €. in this cafe C. may plead
to the country if he pleafe, and upon conviétion B. fhall have refti-
tution, for the court is not bound to take notice at another feflions, .
that he is attaint, but he may if he pleafe plead autrcfvits attaint, and
1efufe to anfwer, and then by the book of 44 E. 3. 44. in cafe of an
apped] he fhould have no reflitation, but his goods fhould be con-
hfcate to the king, but I think that to ferve the ftatute of 21
H.$. as to the point of reftitution the court may and in (5 ]
reafon ought to inquire by an inqueft of office touching the mbbqrj; 2
of B, and being afcertained of it thereby to grant refticution, tho they
ought to give no new judgment of death upon fuch inqueft, at lmﬁ, s
unlefs the prifoner had pleaded to the inditment not gullty, and put |

(#) This is more dizely proved Gurone 32, (r) New Edit, nhju_m.

S
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* himfelf upon the country: wvide 4 E. 4. 11. Dait. cap. 111 p. 114,
715. (k), Stamf. P. C. p. 101.
- And thus far of reftitution by the ftatute of 21 H. 8.

ML Reflitution by courfe of law is cither by taking his goods, of
bya&m

1.+ As to retaking of goods ftolen: if 4. fteal the goods of B. and
.+ B take his goods of 4. again to the intent to favour him or maintain

" him, this is unlawful and punifhable by fine and imprifenment (/),
but if he take them again without any fuch intent, it is no offenfe,
Mick. 16 Fac. B. R. Higgins and Andrews (m ), but juftifiable.

But after the felon is conviéted, it can be no colour of crime to take

his goods again, where he finds them, becaufe he hath purfued the
* Jaw upon him, and may have his writ of reftitution, if he pleafe.

2. By courfe of common law : 4. fteal the goods of B. viz. fifty
pounds in money, 4. is convicted, and hath his clergy upan the pro-
fecution of B. B. brings a trover and,converfion for this fifty pounds,
and upon not guilty pleaded this {pecia/ matter is found, and adjudged
for the plaintiff, becaufe now the lny hath profecuted the law
againft him, and no mifchief to the common wealth ; but it was held,
that if a man felonioufly fteal goods, and before profecution by in-
diétment the party robbed brings trpver, it lies not, for fo felonies
fhiould be healed. M. 1652. B. R. Dawkes and Covencigh (n) ; vide
wccordant Noy's reports (o ), Markkham and Cob ; but if the plaintiff

had not given evidence upon the conviction, it was held, that
" [547] the a&tion lay not, but the goods were confifcate to the king,
and for want of that averment in the cafe of Markham, judgment was

_ given for the defendant in trefpafs.

Blackf, Com. lib, iv. cap. 2g. p. 397. & cap. 27. p. 36z.

&) New Edis. cap. 164. is put te the inquiry and profecuti nof the
‘ )And fo keg the y{-&xu of ade felg:, and thergby great 1e)ucouug(c\rm:m. is
vem 2 reward for bringing goods fto.  given to the commuffion of fuch offenfcs.
& "lu. no queftions afked, which I have See pofiea, cap. 6.
. heard lord chancellor Macclesfield declare to ‘iz Rol. Rep. 554
s criminal, as being a fort of com. u) Style 346,
) NP of felony, for the goods by that o) Ny 82,
inltewnung to the right owacr, a ftop

CHAP.
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CHAP, XLVIIL

Of burglary, the kinds, and punifiment.

&

COME to thofe crimes that fpecially concern the habitation of a

man, to which the laws of this kingdom have a fpecial refpeét,
becaufe every man by the law hath a fpecial prote€tion in reference

. to his houfe and dwelling. (a)

And that is the reafon, that a man may aflemble people together .

for the fafeguard of his houfe, which he could not do in relation te
travel, or a journey. 21 H.17.39.a. .

And upon the fame reafon it is, that not only by the ftatute of 2%
H. 8. cap. b. but even by the common law, if any come to commit
a felony upon me in my houfe, and I kill him, it is no felony, nor
induceth any forfeiture ; quod Hde fupra, p. 487. vide Siv Henry Spela
man Gloff. tit. Hamfecken, & #Hidem tit. Burglaria, whereby it appears,
that by the antient laws of Canutus (b ), and of H. 1. (c), it was pu=
nifhed with death. .

The common genus of offenfes, that comes under the name f
Hamfecken, is that which is ufually called houfe-breaking, which
fometimes comes under the common appellation of burglary, whether
committed in the day or night to the intent to commit felony, [
fo that houfe-breaking of this kind is of twosmnatures. [548]

1. That which in a vulgar and improper acceptation is fometimes
called burglary. And,

2. That which in a ftri& and legal acceptation is fo called. b

I. As to the former of thefe, kam/acken, houfe-breaking, or burg-
lary in a vulgar acceptation is of feveral kinds.

1., Robbing of any perfon by day or night in his dwelling-houfe,

o S

the dweller, his wife, children, or fervants being in the houfe, and A
put if fear; this requires that there be fomething taken, but it re- ¢,

quires not an aftual breach of the houfe; but it is all one, whether
he aCtually breaks the houfe, or enters per offia aperta, for it;il‘ﬁfn

(a) That this was the notion among the  meminem ﬁ?f.
Romans allo appears from Cicero in oratione  (b) 1. G1. reckons irruptio in domum
Pro damo, cap. 41. Quid enim fanétius, quid among the feelera inexpiabilia. 1
om2i religione munitins, guam domus wnivfojufe () 4, 80, Scc Wilk, Leg. Anglo-Saz. po
}" civium? bic are funt, bic focly-—<bocper 2734 Ca
ugtum ef} ita fanEium gmnibus, ut inde abripi P

-
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mnb rebbery either way, and from this offenfe clergy is taken away
by the ftatute of 23 H. 8. cap. 1. and 25 H. 8. cap. 3. from the
principal, and by the ftatute of 4 & 5 P. & M. cap. 4. from the ac-
ecffary. '
2. Robbing a petfon by day or night in his dwelling-houfe, the
Mer. his wife, chxldrcn, or fervants being in the houfe, and not put
upfear this requires, 1. An actual houfe breaking of the houfe.
2 An actual taking of fomuhmg, but the perfons nced not be put in
, fear; and by the ftatute of 5 & 6 E. 6. cap. 9. clergy is in this cafe
5 uken from the principal, that enters the houfe ; and by the ftatute of
469 5 P.&d M. cap. 3. from the acceflary before.
3. Robbing a dwelling-houfe by day or night, and taking away
goods, none being in the houfe ; this requires an actual breaking, and
~an actual taking of fomething, and without the latter it 1s not felony,
I} but if accompanied with both, and the taking of goods be of the value
e qfhve thillings, it is excluded from ¢rgy by 39 Eliz. cap. 15.
& A breaking of the houfe in the qay or night to the intent to
Itcal or commit a felony, any perfon being in the houfe, and put in
_ fear, tho nothing be aCtually taken, this is burglary by the common
r¢, law, if it is in the night, and felony by ‘the ftatute of 1 E. 6. cap. 12
|z thoin the day, and is excluded from clergy by the ftatute of 1 E. 6.
% »whether by day or by night, but then it requires, 1, Anactual break-
‘ f ing of the houfe, and not an entry per offia aperta. 2. An entry with
intent to comumit a felony, and fo laid in the indi¢tment,
9] Poulter’s cafe, 11 Co. Rep. 31. b.
h’{" 3. A putting in fear, but acceffaries have clergy.
17 IL. Legal or proper burglary is of two kinds, viz. 1. Complicated
s agd mixed with another felony, as breaking the houfe, and ftealing
' goods, either with putting in fear or without putting in fear, fome-
body in the houfe, or nobody in the houfe, which requires, 1. That
- it be done in the night. 2. That there be an actual brcakmg
" 2. Simple burglary, and that either, 1. With putting in fcar, and
. then the principal is excluded of clergy by the flatutc of 1 E. 6. and
all o from the ftatute of 18 Eliz. or, 2. Without putting in fear, an‘
n he is excluded of cler gy by the ftatute of 18 Eliz.
And this chapter {peaks only of proper or legal burglaries, of thofe
oper bnxglancs 1 have {poken before,
! ls d:forihed by Sir Henry Spelman (c) to. be )m?urxa a'h
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ruptio alicujus kabitaculi vel ecclefie, etiam murorum pm«mu’ ﬂwf -
tis aut burgi ad feloniam perpetrandam. e
My lord Coke P. C. cap. 14. p. 63. more fully defcribes it. “A
« burglar is he, that in the night-time breaketh and entreth into 2
« manfion-houfe of another of intent to kill fome reafonable creature,
& or to commit fome other felony within the fame, whether his felo-
¢ nious intent be executed or not. .
_ And accordingly the indi@ment runs, guod J. S. 1 die Julii anne

. &c. in nofle ejufdem diei vi & armis domum manfionalem A. B. felonick

8 burglariter fregit & intravit, ac ad tunc & ihidem unnm fcyp&m,
argenteum &c. de bonis & catallis ejufdem A. B. in cadem domo invent® ¥
gelonice & burglariter furatus fuit, cepit & afportavit; or if no theft
were aually committed, then ex intentione ad bona & catalla gjufdem

A. B. in eadem domo ex_'/icm’ Selonice &8 burglariter furandum, capi-.
endum € afportandum, or cd intentione ad ipfum A B. ibidem felamcé

interficiendum contra pacem

And note, that thefe feve 1 claufes in the indi®ment are eﬁ"entlal
to the conftitution of burglary, 1. That it be faid nofanter, or in
noéle cjufdem diei (f), for if jt be in the day-time, it is not
burglary. 2. That it be faid in the indiGtment burglariter, [s ol‘
for it is a legal word of art, whkhout which burglary cannet be ex-
preffed with any kind of other word or other circumlocution, and
therefore, where the indiGment is burgaliter inftead of burglariter, it
makes no inditment of burglary, fo if it be burgenter. 4 Co. Rep.
39. 4. (g) : “ |

3. It muft be fregit & intravit, for it is held, that breaking with- ~ =
out entring, or entring without breaking makes not burgldrv, fedde -
koc infra; yet Trin. 5 Fac. B. R. an indiCtment, quod felonicd &
burglariter fregit domum manfionalem, €¢. was a good indi@ment of
burglary, and that the entry is fufficiently implicd, even in an indi®-
ment, by the words burglariter fregit, but the fafeft and common way

is to fay fregit & intravit. 3‘%

4. It muft be {aid domum maJ[ana/rm, where burglary is com-
mitted in a houfc, and not generally a'mrum, for that is t00 uncerrain, fg
:md at large. W i
\ It muft be alledged, that he committed felony in tha faine
‘houfc or that he brake and entred the houfe to :hc intent to cor

b 13 ns ¥

(f) See g Co. 66, &, (g) See alfo 5 Co.’ ln.i.
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-+ afelony, but thefe tbmp will be fuller examined, when we come to
particulars.

& Therefore the time, wherein it muft be committed to make it
~ burglary, muft be in the night.

It hath been antiently held, that afier fun-fet, the day-light be not
qu gone, or before fun-rifing is no/Zanter to make a burglary, Dalt,
cap. 99. p. 352. (), and accordingly cited by Crompt. fol. 32. b,
to have been judged by Portman, 3 E. 6. (i), and the felons executed,
and 21 H. 7. Kelw. 75. a o

But the latter opinion hath been and ftill obtaineth, that if the fun
be fet, yetif the countenance of a party can be reafonably difcern-
ed by the light of the fun or crepufculum, it is not mght, nor noltanter
to make a burglary ; and with this agrees Co. P. C. p. 63. and hence
it is, that altho a town unwalled fhall not be amerced for the efcape
of a mxmicrcr, if the murder were committed in the night, yet if

&/ dvwere done only in vefpere dici, the t&wnfhip fhall be amerced. 3 E.

3. Coron. 293. And if a robbgry be committed before fun-

B ts 5'] rifing, or after fun-fet, and whilft it is fo far day-light, that

the countenance of a man can be reafonably difcerned by the light

, of the day, yet the hundred fhall be charged otherwife where it is

‘ done in the night, 7 Co. Rep. 34. Milburn’s cafe : but this is not in-

tended of moon-light, for then midnight houfe-breaking fhould be

- mo burglary ; and the word neflanter is to be applied to all that fol-

lows, wiz. fregit & intyavit, if the breaking of the houfe were in the

day-time, and the entring in the night, or the breaking in the night,

. and entring in the day, this will not be burglary, for both make the

. offenfe, and both muft be noclanier : vide Crompt. 33. a. ex 8 E. 4. (k)

+ ..But if they break a hole in the houfe one night, to the intent to

enter another night and commit felony, and accordingly they come

- atanother night, and commit a felony through the hole they fo made

i the night before, this feems to be burglary, for the brcakmg and

entring were both noZanter, tho not the fame night ; and it fhall be

- fuppofed, that they.brake and entred the night when they entred, for
g&'i ﬁe brukmg makes not the burglary till the entry.

New Edit. cap. 151. p. 436. there was only, that if thieves enter in by
the like judgment per Fineux, mght at an hole in the wall, which was
.“&“ 4 4 Mmé;ou‘::rh ry,buntdm
) This not nllypm ~mot appear who ma
i um bt. the refolution
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2. There muft be a breaking andanentrytouuke theh:‘hry d
and thercfore I fhall fpeak of them both together.

Antiently the law was fo ftrit againft burglary, that the very 5
coming to a houfe with intent to commit a burglary was held pu= |
nithable with death, Cromp. 31. by Sir dnthony Brown; but that '
obtains not now for law without a burglary committed.

Fregit, there is a double kind of breaking, 1. In law, and thus
every one that enters into another’s houfe againft his will, or to
commit a felony, tho the doors be open, doth in law break the houfe.

' 2. There is a breaking in fa& an actual force upon the houfe, as o
by opening a door, breaking a window, &'c.

And altho, in the remembrance of fome yet alive, Sir N. H. (1)4
chief juftice did hold, that a breaking in law was fufficient to make
a burglary, as if a man entred into the houfe by the doors
open in the night, and ftole goods, that this is burglary, and [552]
accordingly is Crompt. 32. a. 9¢f Affi= 38. yet the.law is, that a bare
breaking in law, viz. an cntt? by the doors or windows open is not
fufficient to make burglary without an altual breaking, Co P. C. p.
64. ‘and fo the law hath been generally taken to this day in cafe o(\
burglary. (m)

And thefe acts amount to an,atual breaking, viz. opening the
cafement, or breaking the glafs window, picking open a lock of a
door with a falfe key, or putting back the lock with a knife or dag-
ger, unlatching the door that is only latcheg, to put back the leaf
of a window with a dagger, Dalt. cap. 99. (n), Crompt. 33. a. and:
fo is common experience.

To take down a pane of glafs of a glafs-window by takmg out
or bending afide the nails that faften it is a breaking of a houfe
within this law, becaufe the glafs-window is parcel of the houfe.

It was held by Mamwood chief baron, that if a thief goes down
a chimney to fteal, thisis a breaking and entring, Crempr. fol. 32. b.
and hereunto agrees Mr. Dalton, p. 253. (o)

There was one arraigned before me at Cambridge for burglary,
and upon the evidence it appeared, that he crept down 2 chimney.s
I was doubtful whether this were burglary, and fo were fome
others ; but upon examination it appeared, that in his creeping. dq“ B4

<y
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ﬁme of the bricks of the chimney were loofened, and fell down in

"/ the room, which put it out of queftion, and direction was given

4.0 find it burglary: but the jury acquitted him of the whole fac,

fbip 2 “Ine fome cafes there may be a burglary committed by a ‘man

7" 4 without an actual breaking.

4{ f’l’nneves come with a pretended hue and cry, and require the

j to go along with them to fearch for felons, and whilit

gocs with them into a man’s houfe, they bind the conftable and
dwcller, and rob him, this is burglary (p ), Co. P.C. p. 64. The

‘) like happened in Black Fryars 1664. where tlncws pres

[ 31 tending that 4. harboured traitors, called the conftable to

_+ go with them to apprehend him, and the conflable entring, they

Maund the conftable, and robbed 4. and were executed for burglary,
and ygt in both cafes the owner opened the doors of his own accord,
at the command of the conftable. Cromp. 32. b. ¢

Thieves come i the night to robd. who, perceiving it,* opens
“his door, and iffues out and ftrikes oke of the thieves with a ftaff,
" another thief having a piftol in his hand, perceiving others in the
entry ready to interrupt them, puts his piftol within the door over

/é‘" the threfhold, and fhot, fo that his lmnd was over the threfhold,
b\_xt yut neither his foot, nor the reft of his body, and upon this evidence

by great advice it was adjudged burglary, and the thief hanged,

. ‘and yet he brake not the houfe. 26 Eliz. Cromp. 32. a.

" If A. the fervant of B. confpire with C. to let him 7% to rob B. and
ucéordingly A. in the night-time opens the door or window, and lets
him #n, this is burglary in C. but larciny in 4. the fervant, Dalz.
cap. 99. p. 253. (g). it feems it is burglary in both, for if it be bur-
glary in €. itmuft needs be fo in 4. becaufe he is prefent, and aid-
ing to-C. to eommit this burglary.

. If . enter the heufe of B.in the night-time, the outward door

Lo being open, or by an open window, and when he is within the houfe,
. turns t.hc key of a door of a chamber, or unlatcheth a chamber door.

"té‘&c mtent to ﬂcal dus is burglarv. tho the outward door were

f

Becaufe s vaudem legis ; for the fame in the ho or of exeguti uy
s h&t Iq;lhe:hmu gainproceis, or hke?‘ X, 43,4‘, 62. 82, .
f‘vﬂhWA (z)Nw it 4374 A
“» wam&w M ﬂ




ms'rohm Pucf'roaum coxowm?ﬁ

And fo it is, if @ thief be lodged in an inn, and in the night he ‘E’
ftealeth goods, and goeth away, or if he entersinto the houfe fecretly r x
in the day-time, and there ftayeth till night, and then fteals goods and
goes away, this is not burglary, Dalt. ubi fupra p. 253. and Crompe h
54. a. but if in either of the cafes they had opened an inner chamber
door, and taken the goods, it had been burglary, agreed 1672. ('r)

The fervant lies in one part of the houfe, the mafter in
another, and the ftair-foot door of the mafter’s cbzmber[ ]
is fatcched; the fervant came in the night, and unlatched the ftaire
'foot door, and went up into his mafter’s chamber with a hatchet 4
intending to kill him, and wounded him dangeroufly, but the mafter
efcaped (/). Upon this fpecial matter found at Winchefler affizes,.
by the advice of the greater number of the judges, exceptis paucis (t),
it was adjudged burglary, and the offender was exccuted. 7% 16 Fae.
Hutt. Rep. the cafe of Haydon and Edmunds (u)

If 2 man enter in the night-tigde by the doors open, with the in
tent to fteal, and is purfued, whkreby he opens another door to make !
his efcape, this I think is not burglary againft the opinion of Dait.
p-253. (x) out of Sir Francis Bacon, for fregit & exivit, non fregit ‘
& intravit. (y)

If 4. be a lodger in an inn, and+he goes up to his chamber to bed,
and the cbamberlain pulls the door and latcheth it, or 4. himfelf
locks it, and in the night he rifeth, openeth his chamber door, fteals
goods in the houfe, and goes away, it may be a queftion,
whether this be a burglary ; it feems not, becaufe he had a kind of
fpecial intereft in his chamber, and fo the opening of his own door
was no breaking of the inn-keeper’s houfe, for 4. hath a fpecial pro~
perty in his chamber; but if he had opened the chamber of B.a
lodger in the inn to fteal his goods, this had been burglary.

Aud in that cafe of a lodger, tho he hath a fpecial intereft in the
chamber, yet he being but a lodger, and in an inn, the burglary
muft be fuppofed of the manﬁon-houfe of the inn-keeper (z) : wde
plus infra.

If 4. enters into the houfc of B. in the night, by the doors open,
and breaks open a cheft, and takes away goods without bruklnr"

r) K:I () Hutt, 20. Kel, 67,
mes this would haye beent (%) New Edit. ;£ 487.

adjudged
tf;t;gzm e R b
. the
(¢) all m W rnu-b, .ee-:.”-
Yo n jnte 40 S (=) K. 83,
Yor.. q Ai

“rn




%‘?&;‘ ol VRIS SR ‘_' .[, \' i:' " A ol L ¢ e .‘-;)rv... ‘f'_ W‘;mf-—v
L8

e O ms’ronm PLACITORUM coxomz.

(il

w’en of an inner door, this is no burglm:y, becaufe the cheft is no
pll‘tbf the houfe. (a)

[555] But if he breaks open a ftudy or counting-houfe, or fhop

, _ within the houfe, thisis burglary, tho none ufually lodge in

the ftudy ; and the fame law feems to be, if he breaks open a cup-
board or counter fixed to the houfe (/) ; quare.

3. Fregit & intravit. There muft be an entry as well as a break-

ing, and both muft be in the night, and with an intent to fteal, othere

. wilfe itis no burglary. '

¥ 4. intending to rob B. breaks a hole in his houfe, but enters not,
B. for fear, throws out his money ta him, 4. takes it and carries it
away, this is certainly robbery, and fome have held it burglary, tho
A, vever entred the houfc ; and fo it is reported to have been adjudged
« by Saunders chief baron.  Crompt. 31. b. tamen quere. ()
If A. breaks the houfe of B. in the night-time, with intent to fteal
goods, and breaks the window, an¥ puts in his hand, or puts ina
}:) hook, or other engine to reach out}mds, or puts a piftol in at the
window with an intent to kill, tho his hand be not within the window,
this is burglary. Co. P. C.p.64.
, But if he fhoots‘without the window, and the bullet comes in,
* this feems to be no entry to make burglary ; quere.

4. B. and C. come in the night by confent to break and enter the
houfe of D. to commit a felony, 4. only a&ually breaks and enters
the houfe, and B. ftands near the door, but a&tually enters not, C.
ftands at the lane’s end, or orchard gate, or field gate, or the like,
to watch that no help come to aid the owner or dweller, or to give
notice to the others, if help comes, this is burglary in them all, tho
4. only a&ually brake and entered the houfe, and they all, in law,
are principals, and excluded from clergy by the ftatute of 18 Eliz,
cap. 7. and fo it is in robbery, as hath been faid, 11 H. 4. 13. &
Cromp. 32. a. Co. P. C. p. 64.

If 4. beinga man of full age, take a child of feven or eight years
old well inftruted by him in this villainous art, as fome fuch there
he, aud the child goes in at the wxndow. takes goods out, and de-
f 5 5 thers them to A. who carries them away this is burglary

i in A. tho the child that made the entry, be not gudty by
] mfon ot' his. mfancy

Ay s
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So if the wife, in the prefence of the hufband, by his zbws w‘;" oo
coercion breaks and enters the houfe of B. in the night, this is bur- &
glary in the - hufband, tho the wife, that is the immediate a&or, I8y
excufed by the coercion of her hufband.

4. Domum manfionalem : what fhall be fo faid.

An indi&ment, quod felonic? & burglariter fregit & intravit ecele-
Jam prochialem de D. ea intentione, &¢. isa good indiCtment of bur-
glary, for ecclefia is domus manfionalis. Co. P. C. p. 64. Dy, 99..!

a. (d) %

If 4. having a dwelling-houfe, and upon occafion he and all his
family are abfenta night or mote, and in their abfence in the night -
a thief breaks and enters the houfe to commit felony, this is burglary. .
Co. P. C. ubi fupra.

So if 4. have two manfion-houfes, and is fometimes with his: fa-
mily at one; and fometimes at the other, the breach of one of them
in the abfence of his family frong thenee is burglary (¢ ). 4 Co. Rep..
40. a. 39 Eliz. Dalt. cap. 99./7254. (f)

If 4. have a chamber in a college or inn of court, where he
ufually lodgeth in term:-time, ang in his abfence in the vacation his.
chamber or ftudy be broken open, &'. this is burglary, and the in-
dictment fhall fuppofe it domus manfionalis A. Co. P. C. p. 65. 14
Cer. 1. Audley’s cafe before cited. (g )

So it is, if 4. hiresa chamber in the houfe of B. for a certain time
wherein he lodgeth, and during the time contrafted for, it is broken
open, &c. this is burglary, and the indiCtment fhall {fuppofe it to be
domum manfionalem of 4. (/)

But if, in the king’s houfe at Whitekall, or in the great
houfe of any nobleman, there be apartments or lodgings af- (55 7].
figned to the jeweller, treafurer, ﬂcward_, chamberlain, &c. and any

{d) Lord Coke fays it is the manfion-
houfe of Almighty God, but this is only a
quaint tuin without any argument, and
{ecms invented to fuit his defimition of bur-
8‘""» wiz. thebreaking into a manfi. n-houfe,
whercas it appears from S)rlnan lco fupra
ataro, and 22 Affiz. g5. thar it _is not nes
celfary to burglary, that a manfion-boufe be
broken, for the breaking of churches, the
wallsor the gates of the city is alfo bure,
glary, and the word manfiznalic is only ap-
Eluble to one kind of bnr;lary, wiz. the

reaking of a pnvne-houre, h cafe

& mut be .
() lvn. Mﬁt’f& htvet lodged in u,

but was removing his goods there in order
to lodgein it, Kel.46.

73] Nm Edit. p. 488. See alfo Pephy
2. Mo, 660.
dg, Creo. Car 473~ by thename of Evans
and Finch

b, Ch vief jultice Keeling was of a differeat
opnmon,md thoughr in [uch cafe the indiét=
meat oug ht to'be laid for breaking domum
nqﬁuuu of B. for while there is but one -

entrance, it is but one dwelling-houfe, t?' i

there be feveral inmates, but
is, ifa man divides fome rooms front the

reftof the houfe, and make nnlhr‘.d' ¢

to thofe room:, Kel. 83, & |
ig
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~ of thefe Todgings be broken up burglarily, the indiGment muft fuppofe
it to be domus manfionalis of the king, or of him that is truly lord or
proprietor of the houfe, for they have the ufe of the lodgings as fer-
.v‘iﬂts"only, and not as owners : Hungatc’s cafe before cited. (1)

“And fo itis, if 4. comes to the inn of B. and there hath a chamber
lmnted for his lodging, and this chamber is broken up burglarily, it
fhall fuppofe it to be domus manfisnalis of B. the inn-keeper, becaufe
the intereft is in him, and 4. hath only the ufe of it for his lodging,
without any certain intereft.

A tent or booth in a fair or market is not fuch a domus manfionalis,
wherein burglary may be committed,. but robbery therein committed,
tlie owner, his wife or fervants being therein, is fpecially exempted
from clergy by the ftatute of 5 & 6 E. 6. cap. 9. before mention’d
[ Co. P. C. p. 64.

If 4. have a thop parcel of his manfion-houfe, and it be broken
open in the might, &, itisa burgla\', and the indi&ment fhall fup-
pofé, that he brake and entered domuh manfionalem of A. for it is par-
cel thereof.

But if A.lets the fhop to B. for a year, and B. holds it, and works
or trades in it, but lodgeth in his own houfe at night, and this fhop is
broken open, . the indi@ment tannot be, that domum manfionalem

- of 4. fregit, for it was fevered by the leafe during the time (%), but
then whether he may be indic¢ted for burglary, as in the domus man-
Sronalis of B2 and certainly it is agreed on all hands, if B or his fer-
vant {fometimes lodge in the (hop, it is burglary, and it fhall be fup-

. pofed domus manfionalis of B. and this is common experience.

But fuppofe he never lodges there, but only works or trade’

[558) therein in the- day time, and he or his fervants never lodge

there at night, whether this be a burglary to break and enter this fhop
to commit a felony ?

And certainly it was in this cafe antiently held burglary, A2, 37 &

. #38 Elim' B. R. Cole’s cafe (m ), an indiment, qudd fhopam cuju/dam
i Ricardi burglariter & felonic? fregit & intravit &c. it was admitted,

~ for the matter, by court of king’s bench to be good; but doubted,
‘whether it was good, becaufe it was cwu/dum Ricard: without men-
 tioning his firname, and with this alfo agrees my lord Coke in terminis,
- Ca.P.C. p. 64. inthefe words: But aflop wherein a:p'p:rfu doth cons
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But 7. 17 Fac. Hutton'’s Rep. 33: it is ruled to be no burglaryto

break open fuch a fhop, and accordingly the practice hath alwayl:”‘
gone at Newgate feflions fince my time or obfervation, aad to this day h;
it is holden no burglary to break openfuch a fhop; but if the fhop 7~
keeper, or his fervant, ufually or often lodge in the thop at night -
it is then domus manfionalis, in which a burglary may be committed.
"Domus manfionalis doth not only include the dwelling-houfe, but
'alfo the out-houfes, that are parcel thereof, as barn, ftable, cow-
houfes, dairy-houfes, if they are parcel of the mefluage, tho they
are not under the fame roof, or joining contiguous to it ; and there=
fore, if fuch ftable or out-houfe belonging to the dwelling-houfe be
broken open in the night-time with intent to fteal, it is burglary, and
with this agrees Co. P. C. p. 64, 65. Dalt. cap. 99. p. 254, 255,
where for breaking open a bagk-houfe of Rabert Cafilc’s, cight or
nine yards diftant from the dwelling-houfe, only a pale reaching })g:
tween them, two were arraigned and condemned for burglary; and
{o it was agreed by all the judges in the time of chief juftice Hyde laft
1665. and the law was accordingly, and the contrary practice in one
much blamed ; and altho it was faid by fome, that it had not be:n fo
uféd, and that the ftatute of 4 & 5 P. & M. cap. 4. dlﬁ:mgmfhed be-
tween a dwelling-houfe and a barn, yet at length all the [ ] ‘
judges agreed, that the felonious breaking of a barn, parcel
of a mefluage, to fteal corn, was burglary according to my lord Cal’c, .
ubi [upra, and with this agrees 2 E. 6. B. Corone 180. ‘
But if the barn, or ftable, or cow-houfe be no parcel of the mefs,
fuage, as if a man takes a leafe of a dwelling-houfe from 4. and of a
barn from B. or if it be far remote from the dwelling-houfe, and not
fo near to it as to be reafonably cfteemed parcel thereof; as if it flands
a bow-ihot off from the houfe, and not within, or near the curulage i
of the chief houfe; then the breaking of it is not burgfary, for it is
ot domus manfionalis, nor any part thercof. il
An indi@ment that noftanter clawfum or curtilagium felonice. @
glariter fregit ad occidendum or furandum is not good, and yet 22 .
95. burglary is defined to break houfes, c/mrdus, walls, caurt:. u'gutp,,w
in time af peace. (n) :

d(:" '!:u.u.vn antiently nndcrﬂood q: author’s fglau"
or gates applics it
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%o‘ﬂiat by that book it fhould fecm, that if a man hath a wa
about his houfe for its fafeguard, and a thief in the night break the
Onllo’r the gate thereof, and finding the doors of the houfe open, he
Qnmm into the houfe, this is burglary ; but otherwife it had been, if
he ‘had cgme over the wall of the court, and found the door of tle
{%hoofe open ; then it had been no burglary.

'é 5. To make up burglary, it muft not be only to break and enter 5
houfc in the night-time, but either a felony muft be committed in the
“houfe, or it muft be to the intent to commit a felony.

If the indi&ment be, qued domum manfionalem J. S. felonic? & [124:-3.
laviter fregit & intravit, & ad tunc {5 ibidem certain goods of F. §.
Selonict & burglariter furatus fuit, cepit & afportavit, the indiGtment
; cégnprifeth two offenfes, v:z. burglary and felony, and therefore he
may be acquitted of burglary, if the cafe be {o, upon the evidence,
- and found guilty only of the felony, and then he fhall have his clergy.
[s60] Or he may be acquiuec\of the felony, but then quaer,
x 5 whether he can be found guilty of the burglary, becaufe tho
"swhere the indiC¢tment comprifeth burglary and felony, the indi€ment
is 'good, tho it be not fuppofed in the indictment, that it was ed inten-
tione ad bona furandum, for the a&t of theft being eharged at the fame
Time, it is a fufficient evidence of*his intention; but when he is ac-
_ quitted of the felony, then, there being nothing exprefly charged in
thc indi@ment, that burglariter fregit, &c. ei intentione ad bona e
ﬁ.’on ce furandmn, iteftands fingle as if the indi€&ment had been of
Hingle burglary, in which cafe the claufe of ed intentione ad furandum

‘ &’c. had been neceffary to complete a fingle burglary.

‘ Tt feems therefore neceflary in fuch cafe not only to.charge him,
that m nobie & burglariter & felonice domum, &e. fregit & intravit,
&2 bona &c. cepit, butallo farther to fay ei tntentione ad bona & catal-

a8 inchdem domo exiftentia felonice & burglatiter furandum, and to
s "add alfo the particular felony, &' ad tunc & ibidem unin feyphum argen-

 teum €9¢. and then, tho he be acquitted of the fclony, the reft of the
'le% adiCtment ftands good againft him as a {imple burglary, and he may
b omn&od of it, tho acquitted of the felony

T txiro, and it may_tle of ufe to exclude a malefa&or of his
e the offentc is gmr, as nundy for burg , for felory,
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be an offenfe againft that ftatute, which will exclude from ;lé:xy';' Y
and yet not amount to burglary; and the form of the indi&ment may " ﬁ
run thus, Quod A. pnma die Februarii anno regni domini Carohi §ee.
1n nolle ejufdem diei i & armis npud B. felonice & burglariter domum 3
wmanfionalem fregit & intravit eé intentione ad bona & catalla gufdem B, ¢
in cadem domo exiflentia felonice & burglariter furandum, capiendum Es’
afportandum, & ad tunc & ibidem vi & armis unum feyphum argenteum

sefufdem Bo in eddem demo exificntem Jelonice & burglariter furatus fuzt, .

’ cepit & afportavit, ipfo B. ac uxore, liberis & famulis fuis in eadem
domo tunc exifientibus, contra pacem, .

And nete, that fuch an indi&ment need not conclude con- 6
tra formam flatutiy it is fufficient that 1t brings the cafe fo [5 l],
within the ftatute, as to exclude clergy; and {o, upon the ftatute of
23 H. 8. cap. 1.

And upon this indiGment, if it falls out upon the evidence that he
is guilty of the burglary, butnot guilty of the ftealing, he may be
convi& of the burglary, and fo oufted of clergy, tho he be found
not guilty of the felony : again, tho he be found not guilty of the bure=
glary, becaufe, it may be, thd breach of the hoofe was in the day-
time, the dweller, his wife or fejvants in the houfe, yet he may be
found guilty of the fclony within the qualifications contain’d in the
indiGment purfuant to the ftatute of 5 & 6 E. 6. and {o oufted of his _
clergy, for that is not confined either to the day or night: again, if :
upon the evidence it appears not to be burglary, becaufe done in the
day-time, nor yet.felony fo qualified as is excluded from clergy, be-
caufe either there was no act of brcaking, or if there were, yet the
dweller, his wife or fervants were not in the houfe, he may be con«
vict of common larciny, and fo have benefit of clergy. 7

And fo much for burglary joined with larciny.

Simple burglary is wheve the breaking and entring is ed intentione ad

bona & catalla furandum, o ad interficiendum, &'c. and this claufe,
as it is ufually added in cafes of fimple burglary, fo it is neceﬁ'ary T
and hereupon thefe things are obfervable.

« That altho the breaking and entring be charged to bedoac
burglarmr, yet if the intention of that enuy be either laid in the in-
di¢tment, or appears upon the evn{ence to be to the intent only to
commita tre(pafs and not a felony, as ¢é intentione ad ipfum A. ad tunc
i thdm wrhmndum. it is ne bm‘glaxy, bnt it mu[t bc hg '
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b gl%ved;n be ¢é intentione to fkeal or to kill, or to commit S, other
k 3 &hny for tho the kxllmg or murder may be the confequence of beat-
l’ ing, yet}‘ if the ynmary intention were not to kill, the intention of
! ‘beating will not make burglary. Co.P.C.$.65.13 H. 4. 1. .
*f 58- That if a2 man in the night breaks and enters a houfe to the in-
” 47 _ tent to commit a felony, tho he attains not that intent, but
ﬂ”’-l/ takes or fteals nothing, this is burglary, and excluded from
éergy. 22 Affiz. 39. &' 95. Dy. 99. Crompt. 31. a. Coron. 264. Stamf,
. P.C.p.30.a. Co P.C.p. 63. and herein it differs from robbery. -
3. It feems, that the intention to commit a felony to make-a burg-
lary muft be an intention of fuch a fact, as was felony by the common
law (and not of a felony newly made by act of parliament), as larciny,
. or homicide.
[ It hath been therefore doubted, whether the breaking of a houfe in
« the night with intent to commit a rape be burglary or not, Crompt. fol.
32. thinks it is not, becaufe, made felﬁny by the ftatute of Hefim. 2
- eap.'34. (?); but Dalt. cap. 99. p. 255.\(¢ ), thinks it would be burg-
lary; becaufe, rape was felony by the common law, until the ftatute
of Weftm. 1. cap. 18. (r ), which turned it into a trefpafs punifhable
.- by two years imprifonment, and {o the'ftatute of #ftm. 2. was but a
. reftitution of the common law, ang¢ a fetting afide of the ftatute of
mﬁm 1. and this feems to be the more warrantable opinion that it is
lutglary but of this hereafter.
- * Now as to clergy in gafe of burglary
If it be fuch a burglary, as is alfo joined with atual theft or rob-
bery, and that robbery or theft be fo laid in the indi€ment, and pro-
ved upon evidence, as anfwers the ftatute of 23 H. 8. cap. 1. or 1 E.
6.cap. 12. or 5 & 6 E. 6. cap. 9. whereof enough hath been faid be-
. fore, then the principal in fuch burglary is in thofe cafes, which are
within thofe flatutes, oufted of his clergy, and the acceflaries before
| are oufted of their clergy by the ftatute of 4 & 5. P. & M. cap. 4.
[ but the acceffaries after have their clergy, as hath been faid; butin
cafe of fimple burglary, or burglary with theft, laid to be only felonice
il U burglariter, the principal is oufted of clergy if outlawed or convict
‘ ‘] verdi& or confeffion, but is not oufted of clergy in cife of ftand-
ig,muw. not directly anfwanng, or challenging above twenty, by

e
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But by the ftatute of 1 E. 6. cap. 12. « If the xxeahag,om.
« houfe be in the day, or night time with intent to rob or fteal,
« any perfon being in the houfe and put in fear, tho nothmg [ 3]
« be ftolen, yet he fhall be oufted of his clergy, if convict by verdiﬁ
« or confeffion, or ftand mute, or challenge peremptorily above
« twenty (¢ );” for this ftatute extends to this fpecial kind of burglary,
11 Co. Rep. 36. b. Poulter's cafe, tho nothing be ftolen, and fo ditfers
from the ftatutes of 23 and 25 H. 8. which require a ftealing, as well
a$ a breaking the houfe.

" (But tho in cafe of robbery in any dwelling-houf¢, and therewith
putting in fear, according to the ftatute of 23 H. 8. cap. 1. or with-
out putting in fear according to the ftatute of 5 & 6 E. 6. cap. 9. the
malicious commanding, hiring or counfelling of fuch offenfe is put
out of clergy, if fo fpecially laid in the indictment, Dy. 183. 4. by
the ftatute of 4 & 5 P. & M. cap. 4. yet fuch acceflaries before, are .
not oult of clergy in cafe of breaking a houfe to commit a robbery
putting in fear, tho the privlcipal be oufted of clergy by 1 Eliz,
cap. 12.)

But acceflaries before or after are not oufted of clergy by this fta-
tute, or the ftatute of 4 & 5 P. & M. cap. 4.

And this ftatute doth ouft of glergy not only thofe that actually
break, or aCtually enter the houofe, but alfo all thofe that are, in 1a;i.
principals in burglary, all thofe that are prefent, aiding and aflifting,
or that ftand to watch at the field-gate, while the others of the cons
federacy or company break and enter the houfe.

And fo it differs from the cafe of robbing of a perfon in his dwel-
ing-houfe, none being within, upan the ftatute of 39 Eliz. cap. 15.
for that ftatute excludes from clergy only thofe perfons that actually
enter into the houfe, and not thofe who, tho of the confederacy, and
prefent aiding-and abetting, yet never emtred the houfe; quod vide
[upra.

But as to acceffaries before or after, they are not oufted of thc:r ;
clergy by the ftatute of 18 Eliz. cap. 7. nor doth the ftatute of 4 &' 5
P. & M. extend to ouft acceffaries before of clergy in cafes T
of burglary (% ); but in cafes of robbing of houfes within the L 6"] R

(1) This fistate does not exclude thofe  but they are fince excladed by 3 & " w.
who chal ‘peremptorily above twenty; & M., cap. 9.

thi B b,
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" There are two exceptions, that are added hereunto.

deiok) %
"z} Since our author wrote, there have
" Bbeen other flatutes made to take away
M in cafes of larciny committed in
- dwelling-houfes, &e. )
L, By3 & g4 W. & M. cap, g ¢ Clergy is
et outied from thofe who (hall fclonioufly
f  take away any goods in any dwelling-
¢ houfle, any perfon being thercin and put
; all rob any dwelling-houfe
L e 3o the time, any perfon being there.
¢ in; or fhall comlort, aid, counfel or
. % eommand any perfon to commit any of
% the faid ofienfes, or 1o break any dwel-
. # ling-haufe, fhop or warchoufe theréto
| . stbelonging, and therewith ufed in the
; ¢ day-time, and felonioufly to take away
% any money or goods to the value of five
| = fhilli altho no perfon be within fuch
s @welling-houfe, &¢, or fhall counfel,
i & hire or command any perfon to commit
{107« gny burglary, if they be convified,
%< fland mute, or challenge peremptorily

“ % above tweaty.” -

The defign of this claufe was to deprive
the aceclarics defore of the benefit of the
& irgy; but this flatute not mentioning

foua s nor out-houfes, leaves the acceffarics
' in fuch cafes to their clergy.
1 1% The fame ftatute enaéls, « That perfons
. # andifted for a crime, of which being
" & convift they fhould not hate their clergy
/1 # by any lormer flawte, fhall not have 1t
i\ . % if they ftand mute, or will not aniwer
(% dire@ly, or chailenge peremptorily a-
W ssboye twenty, or be outlawed.
“ Perfous indiéted of felony for ftealing
ds, &¢. if convicted, fland mute,
#+ will not direftly aniwer, or challenge
“peremptorily above twenty, fhall lofe
 ‘their clergy, if it appears upon evidence
% or examination, that the goods were
b taken in another county in {uch a manner,
% whereof, if conviéied by a jury of that
connty they fhould not have their clergy.
This part of the ftatute helps the {everal
atts, which were defeltive cither
the point ot flanding mute, or chal-
ing peremptorily, or being outlawed,
10 & 11 W. 3. caps 23, ¢ All per-
by mght or by dn’zﬂnlin
ml::ﬁnufe, coach-houfe or
and felonioufly fical any
merchandizes of the va.
‘ot mare, tha fuch
and tho
her perfon be not
hft, hire orcom.

)
L1

4 in fear, or

. toperfons outlawed,  ©

“ being thereof convi@t or attainted by
verdié&t or conteflion, or being mdifted
¢ thereof fhall ftand mute, or challenge
“ above twenty, f(hall be excluded from
¢ the benefit oF clergy. :

The ufes of this ftatute are thefe.

1. By the former ftatutes (except the cale
of a booth in a fair or maiket, by 5 & &
E. 6.) it was nccelfary, in order to teke
away clergy, that the robbery fhould be in
a dwelling-houfe, whereas this ftatute ex.
tends to fhops, warethoufes, &, tho they
fhould not be adjoining to, or be #uy. part
of, a manfion-houfe.

2+ The former ftatutes required there
fhould be eu aftua) breaking or putting in
feay, otherwife it would nec be a robbery,
whi k is the fiealing intended by 39 Eliz.
cap. 15. as appears from the preambleof
that ftatute ; but by this flatute, if the
goods ftolen be of the value of five thillings,
the offender is oufted of clergy asto a fhop,
wace-houfe, coach-houfe, or ftable, tha
there be no breaking or puttmg in fear.

3. By2g H. 8.and 1 E. 6. clergy was
bot taken away, unlefs there weie fome
perfon in the houfe put in fear, nor by g
& 6 L. 6. unlels fome of the family were
in the houfe or booth; nor by 39 Eliz.
unlefs it were in the day-time, and no pers
fon in the houfe ; fo that if the offenfe were
committed when any perfon was in the
houfe, if not put n fear, nor one of the
family, or when no body was in the houfe,
if it were in the pight-time, in neither of
thofe cafes was clergy taken away by thole
ftatutes ; but this fatute takes it away ia
both thofe cafes as to thops, &'c.

But fill this flatute omitted to mention
dwelling houfes or our-haufes, wherefore,
10 {upply this omitlion, amother ftatute was
made, wviz.

12 Aun. cap. 3. by which it 1s enafled,
¢ That if any perfon thall felonioufly fteal
¢ any money, goods, or chattles, @e. of
¢ the value of forty fhillings ia any dwel-
¢ ling-houfe or out-houle thereto belong-
¢ ing, altho it be not broken, nor any
¢ perfon therein, or fhall aflitl any perfon
¢ to commit fuch offenfe, and fhall be
4 convifted by verdi&t or coufefljon, or
¢ ftand mute, or will notanfwer directly,
% or fhal] challenge peremptorily abave
*¢ twenty, he (hall be debarred l{om the

“« bencfiv of clergy.
. But both thefe flatutes feem defeflive as

P
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qualifications and circumftances of the ftatute of 23 H. 8. cap. 1. or 5
%9 6 E. 6. cap. 9. and not to burglary at large. (]

1 And ‘thus far concerning larciny, robbery and burglary,
? 595 ~which are felonies by the common law.
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HISTORIA PLACITORUM CORON:
1. The firft is really true, namely when it is mnpul“w:‘ ith
the kingdom, and one enemy either fteals, robs, or plunders the houfe®
or goods of another, and thercfore the book of 22 4ffiz. 95.@&&:‘1‘1«
the difinition of burglary in time of peace, for in time of war, tho thefe
kinds of offenfes committed by thofe of the fame party, or thofe
that are not in hoftility one to another are felonies, yet in time of war, |
when done by an enemy, they put on another name, as ats of hofti« Q
lity, mifprifions, and the like. : !

Fufque datum feeleri, ,

2. The fecond is only fuppofititious, namely when it is done in
cafe of neceflity (y), usa poor perfon that in cafe of neceflity for
hunger fhall break and enter a houfe for viGtuals under the value of §
twelve-pence, which is added as an exception to burglary, by Crompt. VY
el 330 a. and Dalt. cap. 99. p. 255, 256. (=), for tho I do agreei .
judge ought to be tender in fuch cafes, and ufc much difcretion and
moderation, yet this muft nol pafs for law, for then we thall in a little
time let loofe all the rules of law and government, and burglaries, rob-
beries, yea murders themfelves fhall be excufable under pretenfe of &
necefiity, and we fhall fall within the wild doétrine of the Fefuitical iM
b

¥

.

R "

cafuitts, who of late in France apd elfewhere, upon thofc general mif-
applicd maxims of Quicquid neceffitas cogit, defendit, and in cafu ex= *
trema neceffitatis ommia funt communia, have advifed fervants 66° )
nnd appprentices, that it is Jawful in point of confcience to L5663 5
fteal from their mafters, or rob them in cafe they make them not
fufficient allowances of meat, drink, or clothes: where laws are fetw ?é
tled, there are other remedies appointed for the relief of fervants
againft opprefling mafters, and of the poor, by complaint to the -
magilirates withput violating the cftablifhed laws of kingdoms or
ftates, (*) ~ D

4 Blackf. Com. ch, 16, p. 223. 228. Foler. 38, 39. 46, 77. 107, 108, 109. Sece Index
to 1 Hawk. P, C. Tit, Burglary, Sce Burn, Edit. 1776. Tit. Burglary, per tot, ]

(y) See Grot. de jur. belli ac pacis, Libs for that urpofe, if rightly applied; :
11 mp}vq.. §§.6¢ 4. g fuch is th’é negleét imhegcx:cutmo{‘ ,e
(=) New Edir. p. 439. laws, that it were to be wifhed fome expe-
(*) What our author here obferves isun-  dient were found out to render that £
doubtegly true, that the plea of neceflity < more fpeedy and effeGual, left,
ought not in fuch cafes ta be allowd, and  neceflity be real, the relief be
the reafon is, becgufe the law {uppofes, that  fititious, which our author hi
no man can in g well governd common- was oft-times the cafe, notwithftand
wealth be driven to fuch a neceflity ; this  provifions of the law; (fee bis
{uppolfition is the more reafonable in Eng-  difcourfe touching the provi
f"f.' ly.lhmf'hm “:ﬂb'mn cl;'ﬁ.)’ ?i: S e for ‘
ne rge fums yearly collecic & wd as an argument for merc,
mwdmgm,mnmmmgm 3 'ia)umﬁumu,’ Y o
- iy f
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CHAP. XLIX.

Of arfon, or wilful burning of houfes.

r HE felony of arfon or wilful burning of houfes is defcribed
: by my lord Coke, cap. 15. p. 66. to be the malicions and vq-
ntary burning the houfe of another by night or by day.
| This was felony at common law (a/, and one of the higheft na-
‘ ‘ture, and therefore by the ftatute of /7efim. 1. cap. 15. fuch offenders
~ ‘were not replevifable () ; and by Briton (c) the offenders herein
1%«: burnt to death, but as to that the law is changed, they are to be
‘banged. H. 7 E. 2. Coram Rege Rot. 88. Norf. (d).
6 By the ftatute of 8 H. 6. cap. 6. difperfing of bills of
N [s67] menace to burn houfes, if mopey be not laid down in a cer-
 'tain place, was made high treafon, if the houfes were burned accord-
- ingly: vide Rot. Par. 15 H. 6. n. 23. but as to the treafon it is re-
- peald by the ftatute of 1 E. 6. cap. 13. and 1 Mar. cap. 1. but the
' felony remains ftill in cafe the houfes be burned. ()
~ In cafes of wilful burning of houfts the indi¢tment runs, Qued fe-
pis ‘donick, voluntarie & malitiost combuffit domum without faying domum
. manfionalem, as in cafe of burglary. Co. P. C. p. 67.
“ And to examine this felony thefe things are inquirable, viz. 1.
" What fhall be faid domus. 2. What domus of another. 3. What a
‘malicious and wilful burning. 4. What kind of felony thisis. 5.
' Whether and how clergy is allowable.
L What fhall be faid domus.
* Tt extendeth not only to the very dwelling-houfe, but to all ‘out-
houfes, that are parcel thereof, tho not contiguous to it, or under the

3 H. 3. v0. a «  mame fubfcribed, or figned with a fititious
2 Gou Inftis. 188. name demanding money, venifon or other
cap. valuable thing.  This ftatute is amended
Iy‘&hvn of Etbelflax it was capie by Star. 2. Geo. 2. ¢. 15. knowingly to
capitis perna efto; wvide Leg. fend dny letter without a name, or with a
4. 6. and by the laws of Canuze fiftitious name, demanding money, veni-
one of thofe capital offenfes for fon, or any other valuable thing, or threat-
o ranfom was allowd, Leg.Canuti, ening (without any demand) to kill any of
: hbyﬂn it the ki ll'Lbj;&,or.toﬁr:‘their}nufcu
- 9 S 23. out-hoi s, or ricks, is made fclony
‘without benefit J&m withagt benefit of clergy,
any letier without @ TS :
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fame roof ; as in cafe of burglary, the bm, ﬂabh, cow- honfc, w
houfe, dairy-houfe, mill-houfe. Co. P.C. p.67. 11 H. 7. 1. b. (f)

But if the barn or out-houfe be not parcel of a dwelling-houfe, A
is not felony, unlefs thc barn have hay or cornin it (g ), and then,
tho it be no parcel ofa dwelling-houfe, it is felony, 4 Co. Rep. 20. a.
Barham’s cafe; but if the barn have only hay in it, and noj comn,
the offender fhall have his clergy, but if it hath cornin it, he fhall ',
be excluded of clergy, tho not parcel of a dwelling-houfe. Co. P.C. ;. |

_f69

The burning of a frame of a houfe was no felony by the
common law, but was made felony by the ftatute of 37 H. 8.
cap. 6. but that ftands repeald by 1 E. 6. cap. 12. and 1 Mar. cap. 1." M

The burning of a ftack of carn was no felony by the common lawe,

[5%

g

but the attempting of it was made felony by the flatute of 3 & 4 E. 6. ".1
cap. 5. (), but that is repeald by 1 Mar. cap. 1. (i) Cx 8
But by the ftatute of 43 Fliz. cap. 13. the wilful and malicious %
burning of any barn, or ftack of corn, or grain within the counties. '
of Northumberland, Cumberland, Weftmorland or Durham, is mak 8
felony without benefit of clergv (k) Py mM%
II. What fhall be faid the houfe of another. . 3 A
A tenant for years of a houfe fets fire to his own houfe, thereby
intending malicioufly to fire the houfe of B. if he burn his own houfe,

and alfo thereby burn the houfe of B. this is felony ; but if he burm +
not the houfe of B. according to his defign, sbut only burn his own

:"

houfe, this is not felony, but a great mifdemeanor, for which he was

fet in the pillory, fined, and perpetually bound to the good belumom ?5
and yet it was of a houfe in the city of London, and laid that hcdid <

(f) The words of the book are, becaufe
the barn x adjoining 7o the boufe, it was
bolden to be Jelony ; to make which ferve our
author’s purpole we are not to underftand
thereby its being contiguous, but being fo
near the houfe, as to be parcel thereof.

(g) Bukbya:&fz; ar. 2. cap. 7. “ It
“ is felony malicioufly to burn n the
¢ night-time any rick or flack of corn,
* hay or n, barns or other out-hoa{e:,
® or bmhfxm or kiins w
that now, tho the barn be empty, u is fe-

1 and b
v Ao St ey,

(b)‘l‘hnhzmdo.mtnhthah

tempt felony pnenlly. but oal m

divers perfons to. the number
are ll'eabled fet rhtyuml’e_, and cone

tinue tagether for the {pace of mhouu&lr }
proclamation to d y or W any
above the number of two, and under ty i
thall after proclamation, as afore ina
forcible manner attempt the fame, - ¢
(i) But it is mzde felony by g2 & 23
Car. 2. cap. 7. and by g Geo. l.éap.sq, ;
is felony without beneﬁt of cl
fire to any houfe, barn or ou;ho g
any hovel, cock, mow, or flack ¢ ﬁw
&nw, hay or wood. ?‘*
wnxyl Geou 1. cap. 48. it i’i

to fet on five any wood, 1
wood or coppice. nyu..f e cle

is not taken away ; but b 9Geo. I,

;& is fdoayd:v‘;::ont t of cles
own or y trees n a
aveaue, mh-rd.mro. plania



- malicious attempt, for the words are incendit & combuffit,
he had burned part of the houfe, and the fire is quenched, or
goes out before the whole houfe be burned, it is felony. Co.
] P.C. p.66. Dalt. cap.105. (1) '

"‘And therefore |f A. {hoot unlawfnllv in a hand-gun, fuppofe it be
e cattle'or pouitry of B. and the fire thereof fets another’s houfe
an fire, this is not felony, for tho the aét he was doing were unlaw-
al, yet he had no intention to burn the houfe thereby, againft the
“opinion of Dait. cap. 105, p.270. (m)
" But if 4. have a malicious intent to burn the houfe of B. and in
ﬁttmg fire to it burns the houfc of B. and C. or the honfe of B. ef-
capes by fome accident, and the fire takes in the houfe of C and burne
eth it, tho 4. did not intend to burn the houfe of €. yet'in law it {hall
be faid the malicious and wilful burning of the houfe of C. and he
¢+ may be indi¢ted for the malicious and wilful burning of the houfe
"of C. Co.P.C. p.67. (n)
n infant of about fourteen years of age or under may be guiliy
~ "of malicious burning of houfes, if by circumftances it can appear he
_ knew it to be evil.
Before me at Norfolk, a boy about the age of fourteen years was
igned upon two feveral indiCtments for malicious and wilful burn-
of two feveral houfes, the firft was his own father’s, and it ap-
red, that when he had fecretly carried fire into the barn #nd fired
he falfly charged another with the fa, and upon the boy’s accu~
‘he was imprifoned, till it appeared clearly he was not the of«
this boy was afierwards together with his father and his other
‘entertained at a neighbour’s houfe in charity, and the boy
g an opportunity, when none were in the houfe bur a child
adle, carried fire out of the kitchen into a room of furzes,
ﬁmm u:and went out, and thus burnt a fecond houfe, and

53
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¢ (#) Sce the cafe of Coke and '-dbwn.
Sm‘ﬂ. Vd.ﬂ.p.m. ;
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PLACITORUM CORONE

thechnldmthccndle for both thefe he was queftioned, an
length confefled freely the whole circumftances of both falls, he
indi@ed, and upon his arraignment pleaded, and upon his o
trial craftily infifted, that he was under fourteen years of [5 Ol,ﬂ\ i
age; but I direted the jury, that it appeared by the circumftances,
that his malice fupplied his age, for it appeared, that he underflood

the evil of the firft offenfe when he did it {o fecretly, and yet charged
another wrongfully ; but if there had been any doubt of the firft
burning, yet he could not but be conufant that the fecond burning
was a great crime, when he faw another formerly charged by him
with the firft burning committed as for felony; but yet for my fats'
ther fatisfation, and in refpedl the boy feemed very little, I took
farther examination touching his age, and his father, being by, freely

confeffed and was content tofwear, that he was above fourtéen and =~ =
near fifteen years of age, and he was convicted and executed. '

IV. What felony this is.

And it feems unqueftionable, that the burning of a dw ellmg-hoﬁﬁ'
or any part thereof, or any out-houfe part thercof, was a felony at |
common law, and fo was alfo the burning of a barn with hay orcorn
in it, tho not parcel of a dwdling-houfe, but ftanding ata dlﬁancc. ‘
Co. P.C. p.67. 11 H. 1. 1. &, 4

V. But as to the point of the not allowance of clergy therein, there
may be fome matters to be examined : certain it is, that at this dayﬁ i
clergy is not allowable to a party convicted ¢f wilful and malicious
burning of a dwelling-houfe, or of a bamn with corn; quod vide 11
Cor. Rep. 3%. Poulter’s cafe adjudged per omnes Fuftic. Plow. Coms
475. Co. P. C. p. 67. and the conftant praQice hath been to deny "=
clergy to thofe conviét of this crime ; guod vide in the refolution 6f s
Poulter’s cafe. '

And the ftatute of 4 & 5 P .88 M. cap. 4. takes away clergy from
all accefTaries before to the offenfes of wilful burning any dwelhngy
houfe, or of any barn then having corn or grain in the fame; and
fuicly they taok the Jaw to be, that the principal was by law onﬂad
of his clergy, or otherwife they would not have oufted the accg%
of his clergy. e o

But then thequeﬁxonrcmams, what it was thax ouﬁed thep" cipal
of his clergy. R

By the ftatute of 23 H. 8. cap. 1. clcrg-y was oufted from
all perfons‘b'o.und guilty of ‘wﬂfaﬂ burning of 'a‘ny,ggg‘ﬁu

-,
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i -M or barn, wherein any grain or corn fhoul& happen to be,
‘and from all perfons found guilty of abetting, aiding or counfelling
. thereof, vi. acceffaries before ; except perfons in order of fubdeacon,
# A or above.
% The flatute of 1 E. 6. cap. 12. as to divers offenfes therein parti-
eularly mentiond, which are for the moft part alfo included in the
- flatute of 23 H. 8. carried the exclufion of clergy farther, wiz. as to
. ftanding mute, or not dire&ly anfwering, but mentions not at all wil-
£l burning of houfes, or barns with grain; and enalted, that in all
other cafes of felony perfons indicted fhall have their clergy, as they
~ fliould have had before 1 H. 8.
So that by the act of 1 E. 6. clergy was reftored to burning of
+ houfes and barns with corn, notwithftanding the ftatute of 23 H. 8.
or any other ftatute made fince the firft year of Henry VIII. and if
the oufting of the principal in arfon from his clergy refted upon the
© ' ftatute of 23 H. 8. then the ftatute of 1 E. 6. had reftored him to
1/ “his clergy.

The folution therefore of this matter is upon two accounts.

1. Some have thought that the wilful burning of houfes was not
within clergy by the common law, nor by the ftatute of 25 E. 3
€ap. 4. becaufe it was an hoftile a& 7)), and therefore, as until the
. flatute of 4 H. 4. cap. 2. Infidiatores viarum & depopulatores agrorum

joined with another felony, and fo found, were oufted of their clergy,
E becaufe favouring of ads of hoftility, fo incendiatores domorum were
' even by the common law oufted of clergy before the ftatute of 23
| H.8. and fo are not reftored to clergy by the general claufe of the
§  Ratute of 1 E. 6. and this I remember was delivered as the reafon of
. the exclufion of clergy from wilful burning by Mr. Attorney Noy,
8 Car. 1 in the king’s bench, and feemed to be affented to by the
- But I think this will hardly help the matter, 1. Becaufe tho poffibly
”z] ‘clergy might not be allowd at common law to wilful burning,
yet the ftatute of 25 E. 3. cap. 4. pro clero extends clergy
@ﬂ treafons and felonies touching other perfons than the king him-
his royal majefty. 2. Becaufe then as well a burning of a
with hy'. as a barn with com, would be excluded from clergy,
one is as hoftile as the other.

&ﬂwﬂwow toucking the perjon of the king bimfelf, which by
2 Othm
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by neceﬂ'aly confequence the clergy from the principal, for .cm o
not reafon to think the acceffary defore, fhould be in a worfe e&l»_
dition, than the principal offender, and therefore virtually and i im=
plicatively, and by neceffary confequence it takes away clergy from
the principal in all thofe cafes, where it takes it from the accefs

fary before ; and befides, if the principal had his clergy, the accef-

fary could not be arraigned, and this I think is true, tho tlnlctfl

" needs not this help.

But I think, and fo is the book of 11 Ca. Rep. 34, 35. thatlh L
ftatute of 25 H. 8. cap. 3. which extends to take away clergy in all
thofe cafes which were within 23 H. 8. cap. 1. and particularly re~
cites that of burning houfes and barns with grain, and farther exe
tends that exclufion to ftanding mute, not direétly anfwering,
challenging above twenty, I fay that ftatute of 25 H.8. was im
great part repealed by the ftatute of 1 E. 6. and is entirely revived =
by the ftatuté of 5 & 6 E. 6. cap. 10. not only as to the pointof
oufting clergy upon examination (), but alfo as to the exclufion of
clergy in thofe cafes mentioned in the a& of 25 H. 8. wherein burn~
ing of houfes and barns with cprn is exprelly mentioned, fo that .
confequently this ftatute of 5 & 6 E. 6. reviving the ftatute of 25
H. 8. repeals the generality of that claufe in 1 E. 6. whereby clergy
was Jet in, in all cafes there not enumerated, |

And confequently the periods of this cafe of clergy . o
in wilful burning ftand thus. [s 3]

1. Before 23 H. 8. clergy was allowable therein by force of thQ
ftatute of 25 E. 3. pro clero. ;_», 4
2. Afier 23 H. 8. until 25 H, 8. clergy was allowable for the e
ceflary in all cafes, and for the principal inall cafes, but finding
him guilty.
3. After 25 H. 8. until 1 E. 6. clergy wastaken tmy &mﬁ%

%

() This relates to the fecond claufe of been tried and found ‘\uhy il!h fa
the 25 H. 8, cap. 3. whereby it ufm:dnd county, where the offenfe was
that if any . in . if itappear to the jultices by !
mybrﬂuliqgoodamnnm, or on examination, thar it was fucl

fland ‘mute, or chall p«en:uﬁly,,bq,uifw  thereo!
above tventy, or will not direétly my%ew%r
X e
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Il whete he ftands mate, not dmaxymwcm.
above wémy as where he is found guilty.
‘the acceffaries as well before as after were to have clergy.
After 1 E. 6. till 58 6 E. 6. when the ftatute of 25 H. 8.
7 ,m both principal and acceffaries had their clergy in all
es of burning.
. After 5 &' 6 E. 6.till 4 & 5 P, & M. cap. 4. the principal was
Wbded in all cafes, wherein he was excluded by the ftatute of 25
H. 8. as well where he ftood mute, challenged above twenty, did _
- mot dire@ly anfwer, as where found guilty. (g)

“But the acceffaries before, as well as after, had their clergy.
6. By the ftatute of 4 & 5 P. & M. cap. 4. until this day, accef-
 faries before are excluded of clergy in all cafes, but acceffaries after

g ﬁave their clergy.

 But yet there ftill remain two doubts.

1. Whereas the ftatute of 4 & 5 P. &' M. cap. 4. extends to ouft

éfgy from the acceffary, as well if he be attainted as gonvicted, and
eoi\fequemly if outlawed, he fhall not have clergy, becaufe it is an

: qdnkinmder the ftatute of 25 H. 8. extends only to finding guilty,
. ¢hallenging above twenty, ftanding mute, or not dire &ly anfwering,
'ﬁ it feems in attainder of the principal by outlaWty he fhall have
~ his clergy; therefore quere, whether an attainder by outlawry oufts
the principal of clergy upon the ftatute of 23 or 25 H. 8.
2. Whereas the ftatute of 4 &' 5 P. &' M. cap. 4. hath
‘ 7 4] no exception of perfons in the order of fub-deacon ; but ac-
ies before are oufted of their clergy in all cafes by that ftatute,
tho inorders.
Yet by the ftatute of 25 H. 8, which is relative to the ftatute of
ﬂ 8. principals in the order of fub-deacon, or above, ‘have their
gv in the cafe of arfon, for by the ftatute of 23 H. 8. clergy is
to men in orders, where found guilty ; and by the fratute of
n'cafes of ftanding mute, &c. they are oufted of their
nf fonnd zmlty, in which cafe men in. orders had their
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And herein there will arife a difference as to men in or
relation to the benefit of clergy, between the cafe of being principalin
wilful burning of houfes, and the cafe of being principal in robbery in or
near the highway, or robbing ina dwelling-houfe, putting the dwﬂd 1
in fear, or murder of malice prepenfe; for the a& of 1 E.'6. cap.
12. excludeth them from their clergy generally without exception
of men in orders, tho they were excepted by the fatutes of 23 -@ ‘
25 H. 8. 54
But this ftatute of 1 E. 6. makirig no mention of burning of }M i
the exclufion of them from clergy, if refting upon the ftatute of 25

H. . revived by 5 &' 6 E. 6. excepts them.
.

Folter. 113,~~116. 192. 333, 334 1 Hawk. P. C. ch, 39, Se¢: x, 2, 3. &c. SCBQM* f
Com, Index. Tit. Arfon.

CHAP L (5751

Concerning felonies by the common law, relating to the bringing of b

felons to juftice, and the impediments theresf, as efcape, breach of
prifon, and refcue; and firf} touching arrefts.

COME now, according to the method propounded, to codm y

thofe felonies that relate to the public juftice of the kingdomin
bringing malefalors to their due punithment, and the impediments
thereof, and they are principally three, wiz. 1. By the party ar-
refting or imprifoning, as voluntary efcapes. 2. By the party ar-
refled, and imprifoned, as breach of prifon. 3. By aﬁrugcr
refcue of felons.

And in this order I fhall examine thefe offenfes; but as ane
preliminary thereuntc, I {hail firft confider of arrefts and
;Mllt for upm.l offenfes, by wham it may bc dne a
awful.

thereunto by law deputed, drs.lyyiw)zrwﬁﬁv
Auldnﬁrmerunglm dmm, Enher.; ' p
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- former again is of two kinds, 1. Either by procefs in the

y’s name, 2. Or by warrant in the name of a judge 'or juffice

reunto authorized, and that either in writing or ere tenus.

; Mpu'tfw this order, and

. K Shall begin with the firft of thefe, namely, arrefting by virtue
King's writ.

egularly no procefs iffues in the king’s name and by his writ to
apprehend a felon or other mulefator, unlefs there be an

W, ]indi&menx, or matter of record in the court upon which A

& the writ iffues.

. Antiently the procefs upon an appeal or an indiCtment of felony

was only one Capias, and thereupon an Exigent. 22. Affiz. 81.

“é the ftatute of 25 E. 3. cap. 14. there are to be a Capias and an

flias with a command to the (heriff to feize the goods of the felon,

‘and then an Exigent. ,

* . But it fhould feem by the book of 8 H- 5, 6. that this ftatute ex-

" “tended not to felony of death, but that there fhould be only one

- Capias, and then an Exigent.

 But by the ftatute of 6 H.6. cap. 1. if 4. de B. in comitatu S. be

ndi€ted in the king’s bench in /llid::’lcﬁas there fhall go out one

Capias into Middlefex, another into«S. and each fhall have fix weeks

: w“& leaft between the 7y/fe and return, and upon Now inventus re-

 turned then an Exigent.

gt : this ftatute was made during the king’s pleafure ; but by the
ifo_in the ftatute of 8 H. 6. cap. 10. it feems to be made pei-

Capias in Com. W. and upon Non inventus returned & Capias,
mations iz com. S. having three months at leaft between
d return, or otherwife no Exigent to iffue ; but the pro-
flatute only extends, where the party is indicted in another



in cafe of felony, where they go to . the outlawry, tho fm
warrants aro made in the name of the judge. '

And in all cafes the king’s writs are directed to the fheriff,
and he executes the writ himfelf, or by his warrant under!:m
{eal to the bailiffs. ‘

. And upon thefe writs the fheriff or his bailiff may brcak\opgu _
doorﬂ to take the offenders, for they are for the king and pufw s
tion of the peace, and therefore include a non omittas propeer aliguam'
libertatem 5 quod wide 5 Co. Rep. 92. a. Friats )‘\#

And in this cafe the fheriff or his bailiff may require any- perfons’
prefent to affit him in execution of the writ, and he that refufeth
to affift him, is indi@®able and punifhable by fine and imptifonment,

II. The fecond kind of arreft is by warrant under the feal C# p
juftices thereunto authorized, as juftices of oyer and tmmner, M i
gaol-delivery, or juftices of peace. v
~ And herein thefe things are confiderable: I. What are ﬁheiﬁu
fentials of fuch a warrant, without which it is void in law. 2.
may grant a warrant to apprehend a felon. 3. To whom, and 4
In what order or method it is "to be granted, or 5. Executed, and.
in what cafe. »

. Asto the firft of thefe,

It is neceffary that fuch warrant exprefs tHe name of the 1
be taken : for a warrant granted with a blank md fcaled, and. '

A e Rt

in writing fubfcribed by the juftice, Dak. mp. ll"-'. ?- 358, ide
Co. Infiit. fupra flatutum de frangentibus prifonam, p.591. and

failing in thefe things will make the warrant void, and fubjec
officer toa falfe imprifonmcnv tho in fome cafes the
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ahty of the crime, this is not ncgu‘ar, Emnbard"
} lige 95, 96. 2 Co. Inflit. 591. 615. tho Mr. Dal. cap.
117. } 329. gives inftances of fueh warrants granted by

ham chief juftice.
A lherefore, if bcfore commxtment a perfon fo apprehended ﬂlould

Id be difcharged ; or in cafe he fhould be refcued upon fuch an
@prebcnﬁod’ by fuch a warrant, or be voluntanly let go by him
‘apprehends hxm, (tho it may be chc true caufe of the warrant

r the warrant were in ftriCknefs of law regular, efpecially in
cafe where the error of this nature hath been feconded with
pradtice; but of this more Kereafter.

thdh trouble to the country in bringing up offenders
y dxre& &cu warrants to apprehend the parties, and bring

ome juitice of peace near adjoining, cithber to be ex-
over ntbe ﬁﬁots. and flnhutobe Qroa&d



counties within their commiffion for appt:hcndmg felons or qm

malefactors, or for furety of the peace within their limits ; m
whether they may not iffue their warrants for any indicted of fe-
lony within their prccm&s tho they are abroad in a foreign cm, ]
by the ftatute of 5 E. 3. before mentioned ? ’

Juftices of peace may alfo iffue their warrants within the precméh
of their commiffion for apprehending perfons. charged of erimes
within fthe cognizance of the feflions of the peace, and M-\*m
over to appear at the feffions, and this, tho the offender be wt’“
indicted. w

And therefore the opinion of my lord Cde, 4 Inftit. YT WN
firait-laced in this cafe, and, if it fhould be received, would obftruét
the peace and_good order of the kmgdom and the book of 14 .
8. 16. upon which he grounded his opinion, was no foléma %
tion, but a fudden and extrajudical opinion, and the defendant |
libefty to mend his plea as to the circumftance of . time,  to the end
it might be judicially fettled by demurrer, which was never done ;
and the conftant pratice hath -obtained contrary to that opinions;
quod vide Dalt. cap. 117. (b)) ;

And whereas my lord Coke, ubi fupra, faith alfo, that a juftice of
peace upon oath made by 4. of a felony committed, and that 4 fuf~
pects B. and fhews his caufe, cannot iffuc a warrant to bring B.
before him for father examination, and thgreupon commit or bind
him over to the aflizes or feflions, becaufe it muft be the prowﬁ-' ‘"
picion of 4. himfelf, and 4. may arreft him upon -the fcore of his
own {ufpicion, but not by warrant of the juftice ; I think the law is
not fo, and the conftant practice in all places hath OWM )
it, and it would be pernicious to the kingdom if it {hould be as he
delivers it, for malefactors would efcape unexamined and undx&med u
for a man may have a probable and firong prefumption. of the w
of a perfon, whom yet he eannot pofitively {wear tobe guilty.

Thkerefore I think, that if 4. makes oath before a juftice ‘ m
of a felony committed in_fact, and that he fufpeits B. and _ t&
fhews probable caufe of fufpicion, the Jjuftice may whﬁ@l ‘_{i
warrant to apprehend B. and to bring him before him, or fome ather
mfhcﬁoiw to be examined, and to be farther ed againft,

s wmm %szﬂ
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#“"‘“W M‘tpperuh“mﬁ upon this warrant the conftable; or he
ﬂ%hﬁhﬂ'h dite@ed, may arreft him, and if occafion be
Wm‘w take him, if within a houfe, and will not upon
| demand vender himfelf, as well as if it werg an exprefs and pofitive
~ charge of felony fwomn by 4. againft him, and fo hath common
"&eobumed notwithftanding that opinion : wide ftatute #7e/im.
&up.ts (c), 13 E. 4.9. a.

. But a general warrant upon a complaint of a robbery to apprehend
.2[ lll’brfon fufpeéled, and to bring them before, &', was ruled void,

and falfe imprifonment lies againft him that takes a man upon fuch a

warrant, P. 24 Car. 1. upon evidence.in a cafe of juftice Swallow's

warrant before juftice Roll.

fﬂf‘d. hath committed treafon, tho the juftices of the peace have
2 ubgﬁzmcc of it as treafon, yet they have cognizance of itas a
s *y.ud as a breach of the peace, and therefore a juftice of peace
/ m’ﬁtmﬁmon upon oath may iffue his warrant to take him, and
63 'ﬂ_yhﬁé his examination, and commit him to prifon.
. A, commits 3 felony in the county of B. and then goes into the
county of C. vpon information given to a juftice of peace of the
county of C. he may iffuc his warrant to take him, may take his
“examination, and commit him to gaol in the county of C. from
~ whence he may be removed by Habeas Corpus to the county of B.
~ for his trial.
Qf A. commit a felony én the county of B. and upon a warrant iffued
*hﬁ him by a juftice of peace in the county of B. he is purfued
and flies into the county of C. and there is taken, he muft not by virtue
.of that warrant be carried to a juftice of peace of the county of B.
‘where he committed the felony, but to a juftice of peace in the county
C. where he was taken.
‘But if 4. were taken by the warrant in the coumiy & of B. and break

S T,
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c f the county of C. where he was laft taken, or before
0 “thecounty of B. by whofe warrant he was firft nken, :

‘ wmdtbem !hﬁxccoumyqf& and hap-
%'uwyowwmmm-uwmmd




a felony in the county of B. where he is in commiffion, uh&uﬁ‘,

not iffue @ warrant out to apprehend the party, fo neither can he im-
prifon in the county of C. becaufe an aét of jurifdi&ion, but he nﬁf‘&
take an oath of a party robbed in purfuance of the ftatute of 27 Eliz.
or he may take an examination, or information, or recognizance in
a fomgn county, but cannot compel them by imprifonment. P, 7
Car. 1. Croke,n.3 Helyar’s cafe (d), Dait. cap. 6. and 117. (¢)
But if 4. be a juftice of peace in two adjacent counties, tho by
. feveral commiffions, as the recorder of London is, nothing is more
ulual for him, that whilft he lives in one county to fend his warrants
to apprehend malefattors in another, and to fend them to Newgate,
which is the common gaol of both counties, London and Middle ﬁi'“
3. Touching the perfons to whom a warrant may be dire&ted.
The juftice that iffues the warrant, may dire® it to a private. p&a
fon if he pleafe, and it is good ; but he is not compellable to execiite’
it, unlefs he be a proper officer. 14 H. 8. 16. Dait. cap. 117. po'
3$32. () ¥
The warrant is ordinarily dire&ed to the fheriff or conftables, and
they are indi&able, and fubjec thereupon to a fine and unpnfonw ¥
if they neglet or refufe it. :
If directed to the fheriff, he nfay make a warrant to his bailiff to
execute it. ¥
If to a conftable, tithing-man, &c. he muft execute it himfelf, anJ
may not fubftitute another ; but he may call any perfons to affift him,
and they are bound to affift him, and are indi¢table if they negle&%“ g
refufe to affift : wvide Dalt. ubi fupra. i : )
If directed to the conftable of D. he is not bound to ex- gl
ecute the warrant out of the precin@s of his conftablewick, L3 [ 8"1 g
but if he doth it out of his conftablewick, it is good ; and ﬂ»i V“‘ i
ruled in Norfolk in an a&tion of trefpafs. W s o
4. Touching the order in granting it. B iho
1. Itis convenient, tho not always neceffary, to take an inforn
ation upon oath of the perfon that defires the warrant, that a felony
Wwas committed, that he doth fufpeét or know 7. §. to be the
and if fufpe@ed, then to fet down the caufes of his fnfpiem.
2. If the charge of the felony be pofitive and exprefs, then it is |
mhnd&embynwgmmm%mﬂ»m
be iffued. . % Q"‘"r&
@) Gg.cmm. (c; mmmqni. (FNew Edi. '
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,.N.&t h ﬁl,l dmlg: of fnﬁmxons and the blxﬁqcfs requires
 farther examination, then it is neither neceffary nor fit to bind over
. the party to profecute ; for poflibly wpon the bringing iz of the pary
- accufed, and farther examination of the fad, there may be caufe to
- m him, and thus I think Mr. Dalten to be intended, cap. 117,
" #3384, (g), the cafe before chief juftice Flemming.
{'.g_ ' 8. The warrant may iffue to bring the party before the juftice that
 granted the warrant {pecially, and then the officer is bound to bring
. him before the fame jufticc; but if the warrant be to bring him be.
fore any juftice, then it is in the eleion of the officer to bring him
before what juftice of the county he thinks fit, and not in the eleclion
Qah“gufomr 5 Co. Rrp 59. b. Fa_ﬂcrscafe.
4 5. Touching the demeanor of the officer in executing the warrant,
" Xf it be a warrant for felony, or a warrant for the furcty of the
ace, the officer may break open the door, if he be fure the offender
.+ js there, if after acquainting them of the bufinefs, and demanding the
. prifoner, he refules to open the door, tho the party be not indicted;
. and this js the conftant practice againfl the opinion of my lord Cakr,
_ v‘tw. ¥ guadwdlDaIt cap. 117. p- 333. (k)
a[ 3] And fo it is if the warrdnt be only upon fulpicion of
583 felony, as hath been faid hefore, for in both cafes the pro-
mﬁ is for the king, and therefore a Non omittas is implied, and he
that diligently confidereth the ftatute of AR, 1. cap. 15. (i), and
@oﬁamte of 2 3 P. & M. cap. 10. will find that an imprifon-
- ment may be made by the juflice, as well for fufpicion of felony, as
_ for an abfolute charge of felony, and that as weil before indiCtment
"And !!y the book of 13 E. 4. 9. 2. A man that arrefts upon fuf-
' q( fﬂpuy, may break open doors, 1f ‘the party refufcs upou

C R'&an 9 Co. Rep. 69 a. Juackallysca.fe. -
' What is to, be done after the warrant ferved, an&when the

‘Mnmwzmmm,msh%ws et



¥ Mbeuocwfe v coliiit him Foiikd by the Juﬂw
amimation of the fa&;, he may difcharge him.

If the cafe be bailable, he may bail them.

If he have no bail, or the cafe appears not to be huhble, he
commit him,

And being either bajled or committed, he is not to be dxfchargeﬂ ﬁ&
he be convited or acquitted, or delivered by proclamation, Co P. C. |
cap. 100. p. 209. i |

~ And this leads me to the Mittimus, or the warrant tp the m 1
to receive him ; and this is the ground of the felony in cafe of &m s |
of prifon, ,

My lord Coke, 2 Inft, 591. makes three effential parts of the MW

1. That it be in writing fealed by the juftice that commits, aﬁl
without this part the commitment is unlawful, the gaoler is liable w0
a falfe imprifonment, and the wilful efcape by the gaoler, or M
of prifon by the prifoner, makes no felony.,

But this muft not be intended of a commitment in a court
of record, as the king’s bench, gaol delivery, or feffions of [535’?
the peace, for there the recprd 1tfelf or the memorial thereof, nﬂcl
may at any time be entered of record, are a fufficient warrant withoug -
any warrant under feal. . .

2. That it exprefs the caufe for which he is commmed. namdy
felony, and what kind of felony.

This feems requifite to make the voluntary efcape or breach of
prifon felony, and alfo it is neceffary upon return of the Habeas Corpus ‘j‘?
out of the king’s bench, becaufe that is in nature of a writ of right
or writ of error to determine, whether the imprifonment bc gni . 1
erroneous, ol

But it feems not to make the commitment tbfolumly void, ﬁ‘” o
fubject the gaoler to a falfe imprifonment, but it lics in avermentto -
excufe the gaoler or officer, that the matter was for felony. =

And alfo upon fuch a general warrant without expnﬁngm ;

or treafon; or furety of the peace, the conﬂabhmhrﬁ'
door. Ts}« B. R. | Bulfirede 146. Fofier’s cafe, =

3 That it have an apt (;onciq,ﬁm, viz. There to nudn“

ml.tnd-e will 7
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,uﬁﬂfmﬂ'awdcrpm by a juftice, yet a breach ofpnfon under
M a warrant will be felony, yea, if the party be removed by Ha.
beas vaﬂ,&oﬁ\e conclufion be lrrcgular yet if the matter appears
7 ye fuch, for which he is to remain in cuftody, or be bailed, he fhall
‘bailed or committed as the cafe requires, and not difcharged; by
¢ idle conclufion fhall be rejected.
" And therefore I do think that fuch a warrant is a good juftification
, a falfe imprifonment, tho the right conclufion’ be omitted, or tho
~ the wrong conclufion be inferted, if the matter of the Afittimus be
~ otherwife fufficient to charge him in cuftody, and therefore it is a law-
U fil'warrant notwithftanding the omiffion or incongruity of
3 ‘&SQ the conclufion, fo as to make the voluntary permiffion of an
~ efcape or the breach of prifon felony.
¥ ai‘f.‘:\By:ﬂw ftatute of 23 H. 8. cap. 2. the felons are to be fent to the
- common gaol (7 ): and by the ftatute of 4 E. 3. cap. 10. the fheriffs
gwléh are bound to receive them, whether committed by juftices,

0? attached ex officio by conftables.

' Previous to the commitment of felons, or fuch as are charged there-
- with, there are required three things, 1. The examination of the
~ perfon accufed, butwithout oath. €. The farther information of ac-
cufers and witneffes upon oath. 3. The binding over of the profe-
cutor and witnefles unto the pext affizes or feffions of the peace, as
¢ cafe requires.
1. The examination of the perfon accufed, which ought not to be
‘upon oath, and thefe examinations ought to be put in writing, and
feturned or certified to the next gaol delivery or feflions of the c peacc,
as the cafe fhall require, by the flatute of 2 &' 3 P. & M. cap. 10.
%ﬁmbydngnﬁweor his clerk to be truly taken, may be

av-h- fo that it fhould  therefore very irregular in the chief jultice
w to New PE'f"' or to refule ing the examinations of Stern
« and Borgfki at their trial; feewState Tr

Vol 111. p. 470. But guere by {
‘:fu if the duef,n&xce was not n;ﬁ in
refufal? For b l.heopzmoio fome
now living, the ftatute doth not ex~
to the examination of the party ace

w...,...,..m s
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And in order thereunto, if by fome reafonable oem.ﬁ(m thcm
cannot at the return of the warrant take the examination, he Wl@ :
word of mouth command the conftable, or any other perfon, to d
win in cuftody the prifoner till the next day, and then to bfing him
before the juftice for farther examination ; and this detainer is jufti=
fiable by the conftable, or any other perfon without fhewing the par- 4
ticular caufe for which he was to be examined, or any warant iz |
Jeriptis. 7. 37 Eliz. Rot. 244. B. R., Broughton and Marfhaw. (1 ) : |

"But the time of the detainer muft be reafonable, therefore . g ;|

" 2 juftice cannot juftify the detainer of fuch a perfon fixteen [ x’vr»
or twenty days in order to fuch examination. (m) :

2. He muft take information of the profecutor or witnefles in writ-
ing upon oath, and return or certify them at the next feflions or gaole
delivery, and thefe being upon the trial fworn to be truly taken by
the juftice or his clerk, &c. may be given in evidence againit the pri-
foner, if the witnefles be dead or not able to travel. i »:

3. Before he commit the prifoner, he is to take furety of the pro-
{ecutor to prefer his bill of indi®ment at the next gaol delivery or = |
feffions, and likewife to give evidence; but if he be not the accufer, |
but an unconcerned party that' can teftify, the juftice may bind him
over to give evidence ; and upon refufal in either cafe may commit
the refufer to gaol. Stamf. P. C. p. 163. a. Dalt. cap. 116..p. 826.
(n), 2 & 3 P.& M. cap. 10. and Dalt. cap. 20. p. 55. (o)

And thus far of arrefts by warrant in writigg.

Next come to be confidered arreﬁs by command ere tenus, or by
order. Pl

The chief juftice, or other juftice of the king’s bench, may com=
mand ore tenus the marfhal or any of his deputies, commonly called
tipftaves, to arreft any perfon, and fuch command is a goed juflifi-
cation in falfe imprifonment brought ;. altho 1. It be notin: M 1
2. Altho no caufe is exprefled in the command, but only generally
to anfwer fuch things as fhall be objected againft him ex parte domini
regis. 8. Altho the command be ita guod habeas corpus coram w ;
Jufliciario, &, quandocunque, &'¢. for it thall be intended, mﬁlw'

 party complains. 4. Altho the defendant declares not in his W
tion what he did with him in the mean time. P. 11 Car. B. R
Throgmorton and Allen, adjudged npon a demurrer. (") N
»tz’th-dh o
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4 HISEORIA BLACHORUM CORONR.
-.m ot Bath b fad, s juftice cannot grant a warrant  ap

Wﬂm fufpected, but muft name their names, yet [ have
t g: ]knewﬂ in the king’s bench upon a riot committed in the

night by perfons difguifed, and whofe names have not been

e
known, the courthath made an order to apprehend perfons that the party,

.. who was injured, fufpedts, and to bring them into the court to be
_ examined, and fuch order of the court is a good warrant for the fhe-

| 3iff or conftable to do it; but what is thus done in the higheft court

;-,;'::; «of ordinary juftice, is not to be a pattern for particular juftices or in-

I #ferior jurifdictions.

, I have now done with arrefts by writs or warrants.

| Fcome in the next place to arrelts, ex officio, without any warrant,

;"’j . If an affray be made in the prefence of a juftice of peace, or if a
- felon be in his prefence, he may arreft him, and detain him ex officio

_ till he can make a warrant to fend him to gaol, but then the war-

© gant muft bein writing to the gaoler, P. 23 Car. B. R. Sandford’s

' 'gife, and fo he may by word command any prefent to arreft. Dalr.
eap: 117 p. 328. (p)

A conftable may ex officio arreft a breaker of the peace in his view,
| and keep him in his houfe, or in the ftocks, tll he can bring him
b ‘eﬁfe a juftice of peace. o
80 if 4. be dangeroufly hurt, and the common voice is, that B. hurt
‘ﬁtim, or if €. thereupon comes to the conftable, and tells him that B.
3hm him, the conftable may imprifon him till he knows whether A
dies or lives, 7. 43 Etiz. B. R. Dumbleton’s cafe, or can bring him
; - before a juftice.

8o if a felony be committed, and 4. acquaints him that B. did it,
jheuawe may take him and imprifon him, at leaft till he can bring
~ him before fome juftice of peace.

" Burif there be only an affray, and not in view of the conftable,
L m h‘l&ei’ﬂ “he cannot arreft him without a warrant from the

ﬂ'd mnumfehny 8 whoxnwlvatepefon, maymeitw
&. febnyim any mmm; nay fmhe‘r, if A4, wiﬂloim
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himfelf to be taken, but either refifts o flies, fo that bec\mm \Mﬁm b
wolefs he be flain, if B.or any in affiftance in that ¢afe of w
kills him, it is no felony ; de quo antea, p. 481.

If A commita felony in the fight of B. and B. ufes not his ‘e&
endeavours to appiekend him, or to raife hue and cry npon him, itis
punifhable by fine and imprifonment. Co. P. C. p. 53. ~

If 4. ftrike B. dangeroufly in the prefence of C. C. may jufltifythe
imprifoning of 4. till he can bring him before a juftice, or deliver

him to the conftable, tho it be not felony till death. o
" If a hue and cry be levied upon a felony, and come to the M
B. the conftable, and thofe of the town are bound to apprehend the
felon if in the town, or if not in the town, then to follow the hué
and cry, otherwife they are punithable upon an indi¢tment. Co.
P.C. cap. 52.

If the conftable in purfuit of a felon require the aid of ¥. 8. he is
bound by law to affift him, and is finable for his negle&. ()

If a felony be committed in fa&, and 4. fufpe@s B. did it, and
hath probable caufe of fufpicion, 4. may arreft B. for it, and ,M
it in an action of falfe lmpnfonment 2E.4.8. b ol

The caufes of fufpicion arc many, as common fame finding goo& :
upon him, and many more, de quibus vide Dait. cap. 118. (v)

If a felony be committed, and 4. fufpets B. and B. being in his
houfe refufe to open the doors, or render himfelf, it feems 4. may
break open the doors to take him ; and fo may the conflable, if 4.
acquaint him therewith, efpecially if 4. be prefent, 1TE. 4.9, ¢
tho (as hath been faid) my lord Coke, 4 Infl. 177. be to the contrary;".
yet the common praétice and opinion hath obtained in that cafe *
againft my Jord Coke, Dalt. cap. 98. p. 249. (f), cap. 18. p. ”4.(1).
TE. 3.16. b. ;

There are-fpecial cafes where a conftable having Whuhm |
tion of the mifdemeanors following, or any private ”I'hli
without a warrant may arveft and break open doors.to arreft «(,g
if they within refufe to open them upon demand, or to deliver u’

Wty. !"t
I. Where a felony or treafon is committed, and the om
within the houfe. |
RN
(¢) 1 H. 5. 10. 4. NewEdy pog8s.
9; . 10. ({{ Nn- ?‘4"- B

cap- 1703
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 HISTORIA PLACITORUM CORONE.

o Whemaﬁlony or treafon is committed, and a man fufpects

.' j‘ S. who is ‘in the houfe, and hath probable caufe of fuch fufpi-
~ cion, tho the party be not indi¢ted. 7 E. 3.16.4. 13 E. 4. 9. .

© 8. Where 4. hath dangeroufly wounded B. and then 4. flies into
the houfe, whether it were done in the prefence -of the conftable, or

¢ him that-arrefts, or not. 7 E. 3. 16. . Crompt. 111. a.

' 4. Where there is an affray made in a houfe, and the doors are
gmt, and are refufed to be opened, during fuch affray the conftable

or any other may break open the doors to preferve the peace, and
. prevent blood fhed ; but after ‘the affray, it cannot be done without

a warrant, unlefs a man be dangcrouﬂy wounded or killed in the

“Yet to avoid queftion in thefe cafes, it is beft to obtain the warrant
of a Jﬁfhcc, if the time and neceflity will permit.
. When a private perfon hath arrefted a felon, or one fufpeted

e 3 felony, he may detain him in cuftody till he can reafonably difimifs

—

3
i

-~ himfelf of him ; but with as much fpced as convenicntly he cany he
 may do either of thefe things.

1, He may carry him to the coinmon gaol, 20 E. 4. 6. J. but
that is now rarely done.

2. He may deliver him to the conftable of the vill, who may either
_earry him to the common gaol, wide 4 E. 3. cap. 10. or to a juftice
q{ peace to be examined, and farther proceeded againft as cafe
ﬁﬂl require. 10 E. 4, ()17 b.

. 8. Or he may carry him immediately to any juftice of peace of
. the county where he is taken, who upon examination may difcharge,
hd, ercommxt him, as the cafe thall require.

"And the bringing the offender either by the conftable or
‘[390] private perfon to a juftice of peace is moft ufual and fafes
M a gaoler will expe®t a Mittimus for his warrant of detaining.

%Mdm far of arrefts.

#h- Idi:.:n.. Tit. Arreft. pertot, and 3 Hawk. P. C. ch. 12, 13, 14 Qd4
Blackf. Com. ch, xxi. p, 28, ¢h, xxii. p. 300! &c.Fofter 136, 320

, [#) This is the fame year with 49 H, 6. and is (o printed in the year-book.







ﬁroke, yet this is ho felojy unhc conftable, but‘

wﬂm by fine ana mprﬂ‘onment. 11 H &
(‘m 258. b.

byﬂevcoi&&sblc &c. and mmmitted”'@ pﬁfoﬂ, mt
tﬁape miunta?‘ﬂy, this is tbe efcape of a




xfmcubm ‘were' -ﬁharmiﬂds and the party
fed de his vide infra, - Dalt. cap. mr 271, acéords, (&)

If 4. ‘be committed for petit larciny, -and fo it appears by ‘
of his Mittimus, and the gaoler lets him at large, thxs’xsaconwm ‘
for wtnch “he {haﬂ h&ﬁmd hotnm &loaym MM;A&‘ '

So :f s man be ongmally comitted fo,:' mgwerﬁ“ y i |
] mum or ﬁ dcfm&nda, or were conviét only ﬁ defmﬁ g 2500

it is no felony ; but if thc commitment or indiGment were fa‘"
flaughter, tho in trath it were but /¢ defendends, yet primé facie a yo-r
luntary efcape is indictable as. feiony,wtho in eventu it may &Iﬂu
otherwife; de quo irfra. . fnsty 3 e
- If 4. be indi€ed of murder for tbc%luth of,é mﬂ pai,{
doned or acquitted within the year, but left in gwl pllahe e
year be elapfed, upon the fatute of 3 H. 7. cap. 1. MMWM: &
bring her appeal if fhe pleafes, and after that acquirtal, qndvdthm
the year, the gaoler, fuffefs hiym voluntarily to elcape, it is fel@y
primé faciz, ‘and the gaoler may be indi@ted for it as felony; but if
the wife brings not her appeal within the year, or bringing her q:peal 5
4. is acquitted, the gaoler ought to be. acqmtted. mde mﬁw, Plowd.
Com. 476.6s = iy P #2
If 4. commits felony, andbmng eonn&bﬁphylhip “
courttlb & tomiu{e.m xtﬁﬂ modm' ﬁﬂcns, ai

fuffer him to makehw-efape dusuﬁlony mdnmlei,
pnfoner ftands yet under a conviction of felony, “and |
by law bailable ; but if the felon be mlm. M@M
felouy in the efcape is purged, and the ;
or if mdl&ed before thc clcrgy_ﬂlq h
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> adm and the ordinary noththﬁmdmg admits him
§o bll putgaﬁon, ‘and fets him at large, this, at common law, had
been a mifdemeanor fineable ; but it feems it had not been felony in
the ﬂﬂlmry ; for in thofe times there was a pretenfion, that a clerk
“ not within the temporal jurifdiétion ; but the law concerning pur-
“ttwn is altered fince by the ftatute of 18 Eliz. cap. 7. and other fta-
butes; de quo infra, 21 Affiz. 12. 9 E. 4. 28.
~"Thus far what fhall be {aid a felany.
1. What fhall be faid to be a having in cuftody. ‘
Every man is bound by law to purfuc and take a felon; and if he
maku not purfuit, he is fineable.
But if 4. commits a felony in the prefence of B. and B.
; [5 ]never takes him, nor. attempts it, this i§ not felony in B. for
* B, had him not in his cuftody.
So it is if 4. commits a felony, and B. receives him knowing him
to be & felon, and then B. voluntarily futfers him to depart, tho the
r!:ccxpt makes him acceffary after, yet it is no efcape by B. becaufe he
« never arrefted him, and {o had him not in cuftody. 9 -H. 4. 1. 7d)
if 4. being acquit of felony, judgment'is given, that he fhall go
ﬁeepaymg his fees, tho the gaoler lets him go before fees paid, itis
aot felony, for by that judgment he is no longer in cuftody as a felon.
2 H
. If the conftable arrefts a man for felony, and brings him to the
5:01 and the gaoler fefufes to receive him, yet in law he is in the
* cuftody of the conflable, and if he lets him go, he is chargeable in an
¢f€a»pt 10 H. 4.1. a. Efcape 8.
. If 4. have a franchife to have the cuftody of felons in his gaol [for
days] (‘e), and then to deliver over to the fheriff or county-gaol,
a&erthe dme dayc hc offers him to the county: gaol aad the

es the gtolet is pnmﬂnblc for not rcc.emng the felou by
. ‘“ ‘0. ¥ v “

"mﬁb’ 4. udzfcharged ofthecnﬁody\ and
cinrgehbleupon the mﬁable or Vﬁm

2
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