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c:onllable or viN delivers him to the fheriff or his gaoler. and he re­
ceives.him. the cooItable and viII are difcharged of the cunoay, and 

the fueriff or gaoler is chargeable wlCh .the eft pe afte~. 3 E. :L 
Coron. 328. 331. 

As touching efcapes without arrefi , they belong not to tbis title of 

vol untary efcapes ; fed hl8( vide infra t.:! fupra. . 
If A. the lheriff of B. hath a felon in gaol, and then C. is mad 

theri~ till the prifoner be turned over by indenture to the new Dleriff, • 
thr cunody of him remains in A. and he or his gaoler is 
chargeable for a negligent efcape, and his gaoler chargeable [S 95J 
for a voluntary efcape. 

1f the bailiff of a frapchife, that hath a gaol, hath the cun dy of a 

felon, he is chargeable for hrs efcape; aod not ~he iheriff or his 
gaoler. 

III. Who /hall be faid a perfon lawfully ha\·i g the cull:ouy of a 
felon: this hath been touched in the former fecti n, but n w Ihall be 
farther rofecuted. 

If A. a meer private man knnws B. to have committed a felony, 
he may thereupon an'ell: im of fdony, and he i lawfuily io the cuf­
tody of d. ('Il he be difcharg~d of him by delivering him to th COIl­

ftable or common gaol; and ell refor eif h voluntarily fuffers him to 
efeape out of his cufi: dy. tho he were no officer, nor B.' indicted, it 
is felony in A. 

So it iSr if a felony be in faa committed, . aml -I. bath a probllble 
caufe to fufpeer B. and ac-cortlingly fufpeers and arre shim. B. is 
lawfully in the cunody of A. for fufpi iOIl of felony; and if he volun­

tarily lets him efcape. it is felony in A. ill nJmiU, viz. if B. proves 

really gui y of the fi lony. 
nd accordingly if A. ddivcrs the pury fo arrefied to the connable's 

cufiody, be is lawfully in hi cuft dy, and if he fuffers the efcape vo­

luntarily, it is felony in evelllu. 44 4f!iz. l 2. 

If a junice of peace maJces a MittimuJ to the gaoler for felony with 
an unapt concluuqn, as till the j ujlice give order for his delivery, 
whereas it {hould be tillIte be delivered by dlle (Ollrje of law, tho thi 
warrant be not formal, yet the felon is lawfully in his cuft dy, and it 
he lets ruIn voluntarily efcape, it is felony, for he is fufficiently a[. 
certained of the crime with which he is charged. 

And it fee!1ls to me, if the Mttiml's be. eral and contain no 
certain caufe, tho the gaoler is n t bound tn receive him upon fuch a 

. L 1 3 Mittimus= 
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Mittimus, yet if he be acquainted what the crime is [or which he 'i 
committed, if he {ufii:rs him voluntarily to e[cape it is felony. 

For)f.tt private perfon or a conflable arreUs a man for felony, and 
carries him to the common gaol, (as he may do by law" 13, E. 1. !l. 

[ 6] and the gaoler is bo nd to receive him by tbe fiatute (I) of 
S9 4. E. 3. cap. 10. if the conUable or perron that delivers him, 

acquaint the gaoJe; it is for felony, it ' is at ' the per,il of the gaoler if 
hdet,s him efcape, am) yet there is no M ittimus In that cafe, but a 
notice ore tenus. 

The {locks is the pri£, n of the conftable, and fo long as he is in 
the flocks he is in th e.! conl1able's cunvdy, and therefore if the coo­
:ltahlewilfull lets a felon efcape out of the flocks, and go at large, it 
j~ felol y i the confiable, unlefs it be to bring him to a juflice, or to a 
fali 'r or more convenien~ cufi6dy. 

IV. What Q1all be faid a v01untary ef(;ape bf a feloll in clIUody, 
for it mult b a vfJ/untary 'efcape to make felony. ' 

If the prifoner be ref cued, or re-[cues himfelf againfi the will ofhilll 
that hath him in clIUody, this is no voluntary j!fcape, nor is the 
gaoler, &c. pU!1ifi1able for the fame. " , 

~ 

If th prifoll be fired, and the gaoler lets out the prifoners, there 
being no other means to fave theidi'ves, and ufes the befi means he 
can by his officers and irons to keep them fafe, and' this with0ut frauo, 
or if enemies force him to open ~he prifon doors, and he "doth it to 
fave his life, it excufe·th {rem felony. 

And, if i'-Dc done by rebels, tho this excufe nat the gaoleror Iheriff 
in eivll actions, but he is liable to an action of debt, or upon the cafe 
for the e[capc, becacfc the {heriff hath his remedy over, yet it ex· 
cufcth the gaoler from felony. and <lifo frora a fine, if;t be vis 1I/ajor, 
quam cui rififii potd/. 

Jf jufiice of l'eace bails a pel fon l1~t bailable by I:l IV. jt ex ufeth 
the gaoler, and it is not felon in the jullice, but a negligent efcape. 
j: r which he is nneai Ie at common 1.1\', 25 E. 3. 39. (g), aJld by 
the juft~ccs of gaol-delivery by the iLtute of 1 (5 ,2 P. & }VI. 
cap. l :~. 

I,d the like in cafe of a lhtrifr~ lmder-weriff, confiable, bailiff of 
a lit trey hailing one that is not by J.1W bailable, it is not a. voluntary 

(j) Thi& ftatute obligrs tll g201rr to rc_ 
• r 1\ frJon~ I y Ihe d ),,'cf') ot Ihe (ol1lh­

hIe (It towlllhIP~, but rO)a nothing as to 
tbe lUI y by l'T1vate pcrlona. , 

. '" 

(g III ~he Izft cdition of the Fll~·b?oks, 
wh"h IS III Ull' 1'Iace mlfl'agtd. It " ~ J 
E.3 . z','" 

efeape, 
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efcape, at leafl unlefs done by defign to deliver the prifoner for e\'e', 
buc it i a negligent efcape punifhable at common law, or [ ) 
according to the ilatute of:3 E. 1. cap. 15. by lofs of office, 597 
nne, and three years imprifonment. 

And therefore I thin k, that if a jufiice of peace bails a perfon, that 
confefTeth a felony before him, it is no volunrary eft;ape" but fineable 
as above, for it is error /ciontitt', !! R. 3. 10. contracy ro the Ol,il1ioo of 

Crompt. 39. a Dalt. p. 276. (Ii) 
If a gaoler voluntarily licence:t felon to wander out of the bounds 

of the prifon and to return ap.;ai n, if the pri foner return again to the 
gaol before the gaoler be indi.:rcd, fo as he be in cull:o y, it is held 
by fome this will not ex ll(e' a voluntary efcape as to the point of fe­
lony, but certain it is that It is punilQable as a mifdemeaoor, and if 
he had never returned, it had net!n fu ch all c ape, as would have 
been felony, tho perohance the licence were {pecial to go out and 
come in at night. 22 E. 3. Coron. 21-2. 8 E. 2. Corofl. 431. becaufe 
he cannot apportion bis own wrong and breach of duty. 

V. In whom tpe voluotary efcape fhall be. 
In all civil caufes .the. {heriff i to be refponfible, or the gaole.r: at 

election, a if the gaoler. a} bailiff pf a {II riff fulfer either volun­
arily or negligently an efcape .of a ~erfon imprifon~ for debt, the 
fheriff i chargeable with an action upon the e[cape, for the gaoler or 
bailiff is the Jherift's officer or minill:er, and gives him fecurity. 
l4 E. 3. cap. 10. 19 H. 7. cap. 10. ., 

But if the gaoler being placed there by th 'fheriff v tarily fuffers 
a felon in hi$ cullody to efcape, this, in as much a~ it reachcth t life. 
i felony only in the gaolor tbat was imme ately trulled with the 
cull:ody, not in the- fheriff. 

But -whether the efcape was voluntary or negligent, yet the lheriff 
may be indiCted for it fo as to fubjeCt him to a great fine and imprifotl­
ment for tbe offenfe ofhi gaoler, tho not to make him guilty offe-
100y. D alt. cap. 106. p. 213. (i), Dotlor aod Studmt 42. (k) 

for the efcape mull: be vohUltarily permitte in him that permitted 
it, which could not be in the high {hcrilf, thQ it were fuch in the 

gaoler, for he was not privy to it, and therefore could not l 8] 
do itfe'onic~, but it was a negligent efcape in him in tTUll:ing 59 

(i) Nt,", Edit. p. 509 ... 

LU 
(~) Di.I,g. a. 'JR' 4~' 

fuch 
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fuell 8. perron with the cufiody of his prifol?ers, that would be faUe to 
his trun, and therefore the iheriff alan pay, but not corporally fuffer, 

for the mifcarriage of his gaoler. 
But if the gaoler were a gaolc;r in fee; as alltiently conftables of 

cantes ""jere, the fueriff lhould not anfwer in any kind for the default 
, of fuch gaole.r or conftable: but DOW by the ftatutes of 14 E. 3. cap. 

10 and 19 H. 7. cap. 10. gaols of cour:ti~s are rejoined to the 

c:Gunties. 
But for efcapes committed by gaolers of gaols in particular fran. 

chifes, as the Gale.nouje at Wcfiminjicr belonging to the dean and 
chapter of Weflmil!fter, efcapes there permitted concern not tbe lberitr, 
but 4he particular gaoler and lord of the franchife. 

VI. How and in what m'}nner, and before ,.whom felonious efcapcs 
lhall be determined, tried and ildjudged. . 

If is to oe known, that I may fay it once for all, aitbo the felony 
for breaking of prifon may be heard, tricd and determined before the 
felony, for which 'he was committed, as !'hall be faid; yet in cafe of 
a felony for the wilful efcape or refcue of a perfon committed to prifon 
for felony, tho the party. that voluntarily 'permits fuch , efcape, or 
refcues tho' prifoner, may be indiCledffor tnefe offenfes as fdonios 
before the principal felony ill him th~t efcapes or is ref cued be tried, 
yet he {hall not be aTraignyd or put upon h\s trial, till the principal he 

onvieted or attainted; and the' reafon is, becilufe poffibly the perf on 
efcaping may be found not guilty, or if guilty, yet of fuch a faCt as 
js not 'capi " as of pe~it l~rciny, fi defendendo, per infortunium, in 
which cafe the refcuer or officer ought ~o be difcharged: nay, if the 
principal perfon be ly convi6t and not attaint, but hatb his d rgy, 
1 think the gaoler or refcuer (hall never be put to anfwer to the t; cape 
or ref, ue, but be difcharged, as tbe acce.lfar)', where the principal 
hath his clergy, {hall be difchargeu thereby; for the refcuer and officer, 
that permits the efcape, nre a kinu of acce!faries. 

But in thHe cafes the gaoler or r fcuer may be fined aod 
[5991 imprifo ed for their mifdemeanor, but /hall nOl be charged 

wit felony, where the principal is ilifcharged. 2 Co. Ilytit. p. 592. 
AgRin, it is to be remembered, that there is a voluntary efcape ~ 

fore h1diBment, noel a voluntary e!cape <If a party indi6ted.of felooy. 
1. If the 11arty that efcapes w re not indi6ted at the time of the 

cfcape 'Voluntarily ll~rmiS.t.cd, the inditlment of rhe gaoler (and {o in 
cafe 
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cafe of a refcne) ought to furmiCe, that de fallo a felony was com­

mitted, and that the perfon efcapiog was imprifoned for that felony 

or {ufpicion of it. . 
And I need not fay this mull be proved upon evidence againR: 

the gaoler, for, as I faid before, the gaoler cannot be arraigned till 

the principal be attainted by verdi8:, confeffion, or outlawry, and the • 
record of fuch attainder mull be ihewed or proveq. 

2. But if the party that efcaped were jDtli~ed, and fo taken by 
Copias, and then efcape, tho, as I faid before, the gaoler or refcuer 

cannot be arraigned and tried till the principal be attainted, yet the 
indiClment for the efcape or r~fcue need not furmife a felony done. 

but only recite the fobftance of the jndietment againfl: him that ef­
capes. 1 E. "3. 16. b. 2 E. 3. Coron.158. 

And the like law is in cafe of folony for breac of priCon. ~ CfJ. 
Injiit. p. 590. 

Again it is to be known, that as to the voluntary [uff~rjng of all 

efcape or reCcuing a felon, tho the felony be not within clergy, yet 
the efcape or ref cue are within clergy, and tho the prifoner were in­
dicted or attainted of fever"l felonies, yet the efcape or reCcue of fuch 
a prifoner makes but one felony, and he {hall be inditled but of onc 

efcape; but if A. and l}. be indi ed of one felony, and the gaoler 

voluntarily fuffer both to efcape, the gaoler may be indieted feverally ' 
or both. 

The means of bringing an officer to judgmoot cannot be barely by 
the callillg of the record of the prifoners over, as ·is u ua1ly done ill 
Vle king's bench, becaufe tho this may be a fufficient caufe to con­

via of a negligent efcape, yet it c;annot appear thereby that it is vo~ 

luntary; the marlhal or gaoler may be tined upon a record [6 ] 
thereof made, but he cannot be convi8: of a felony, 39 H. 6. 00 

33. but tbere ·.mufi be an indi8:ment or prefentment of the felonious 

and voluntary efcape. 

And tho by the fiatute of We}lm. 1. cop. 3. (I) amercements UpOIl 

the coulltry for the e(capes of felons cannot be fet but by the jufiicea 
in Eyre, or by the king's bench, 21 A.fJi~. 12. 27 A.fJiz. 27. or, as it . 
fi ms, by juftices Qf general oyer and Ilrminer; yet the hearing and 
determining of eCcapes i at this day within the jurifditlion of jufiicea 

of peace, or any other jufiic:es, by the ftatutCi of 1 R. 3. cat. S. 
31 E. 3. cap. 14-. ... 

(I) 2. Co.IKjlil.a6S. 
And 
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And thus far conceming voluntary efcapes of fclons, where it IS 

felony and where not. 

h the next chapter I !hall fay fometbing concerning negltgent er. 
capes, tbo this hath been before, cap. 50. in part handled. 

4llacld, Com. ch. to. p. U9. IJe. and z Hawk. P. C. ch. 18. 19: and Burn. lit. Efcape. 

C HAP. LII. 

T~uching neglig~t efcape 

EGUGENT eCt:apes of felons ate not felony, but punilhabl:: by 
fine upon the parties that 'fufFer them. 

Thefe negligent fcapes are of two kinds, 1. By an officer or 
fome particular perfon or perfon , that hath a felon in cufiody, 2. 

r by vills or ~own{hl.Ps, whether the felon be taken and in cufiedy. 
or not taken. 

I, Firfi as to negligent efcapes tw officers or particular perferu 
thefy things are coniiderable. , 

1. \Vhat {ball be faiJ a lIegligent efcape. 2. ·What the convic­
tion of fuch negligent cfcapc. 3. What tbe puniOlment of il, and 

by whom. 
6 s to the~firfi of thefe, what {hall be faid a negligent 

[ 0 I] efcape hath been partly before defcribed, only fome thilJ~s 
I !hall add. • 

If a prifoner for felony break the gaol, this feems to be a negligent 
ereap • b caufe there wanteu either that due firength in the gaol that 
fllould have (i cured him, or that due vigilance in the gaoler or his 
officers to have prevent<;d it, and therefore it is by law lawful for the 
gaoler to amrer th m with irons to prevent thciT e(cape (fI), and jf 

, ' 

(II) And therefore .It;. liberty can only 
be intend~d. where the officer has juo. rea­
fon II) fear an e(co!le, where the pri(oncr 
is unruly or makes any attempt to Ibat 
purpore; but olherwife. I'lOtwllhft odlng 
lhe eomID9n pr aiee or aaolers. it fcems 
.altogcu,er unwarrantable, and contrary to 
the tuildoefs wd hUlIPnity of tbe laws of 
£ lIgl'lOIl, by w:licb gaoJell,..,ate forbid to 
p ut their prifOher. 10 any pain or lor­
""elll. fcc C3. p, C. t. 3'1 {1 3St C!'jI,;rl. 

K".I.ru1/I plltna1tl jib; 'DmmifJi, n on aug(~I1./. 
nu tal tQTqUtant ~tI rtdima,ut ftd oNlni f~­
vilhi rtlllfta p;'llIr"l~t adbibita judi&;" deb;" 
''''9uanlur. Fltt. L ib. I. cap. 16. and the 
IV,rrDr of , ujlius, '"l'. S. ~. I ••• 54. f.,... 
It is '"' IIbuJe tbat pri[.nm fooulfl b. 'h3r~(/J. 
tUI;rh ; •.•• " 0'/.'" to uJ pain 6ifort Ib<y H 
IUlai."d of It o'!>'; and lord C.AI in lIu 
comment ofi the fiatule of "'11> •• &. {6t­
II. i& eKpref'. thaI hJ11H "_,, ItI~ II 
t»iZhl1l9t '/It d,nt. a IIIj1it. l 10 thi 
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inl fuould not be conftrucd a negligent efcape, gaolers would be 
cardefs either to fecure their prifoners, or to retake them that efcape, 
if he (hould in fuch a cafe be exempt from pecuniary punilhmenc j 
ancl \~e f(!e by daily experience in civil· cafes of men in c:(ecuciOl) or 
arrefted for debt, if they break prifon the iheriff is chargeable. 

But if a private perfon an"efts a felon and he efcapes by force from 
him ~ itbout any default in him, tho the townfuip (hall .be amerccCl, 
as (hall be faid, yet it feems it cxcufeth the part , for he being a pri~ 
vale perfon cannot raife power to take or detain a felon. 

But if a fiJeriff, bailiff, conftahle, or other officer-batb the cunody 
of a prifoner bringing him to ~he gaol, it fecms that a fimple efcape: 
by the refcue of the pfifoner himfe1f doth npt excufe him a toto, 

.though it maya tallto, becaufe he may ta~e fufficiont firength to his 
affifiallce; but if he be refcued before he be brou&ht to gaol, 'JlltCrl, 
\I.,hetber it be not an excnfe of an efcape, as in afe where a man is 
arrefied upon a mefne procefi, and in carrying to gaol be refeu 1, th(: 
return of the refcue e' ufeth the fheriif, 39 Eliz. C.' B. Croke, n. 22. 

COIIJC'''S cafe; but it 1S no excufe if he be taken in execution [6 ] 
and ref, ued, for there th lheriff fua]) be ilnfwerable not, 02 

withll:anding the refcue, but it' feems 1:he re[cue i 1\0 e "crue in caf~ 
of felony. 3 E. 3. Coron. 328 ... 31. (b) 

nd upon the fame rcafon it is, that if .a felon be attaint and ~ 
carriel to execution, anti be ref cued from the ilierifF, the illeriif is 
punifhable notwithll:anding the refeue, for ther~is juilgment given. and 
the fuetiff alOuld have.takell fufficient power with him, t'od therefore 
in that cl!fe the townO ip is not fineable: 'l/i.de 2,1 Affix. 54. 

If a prifoner for felony b in gaol and e[cOlpe, and the gaoler pur­
fue aflcr him, he may take him [even years after, tho he were our of' 
hi view, 1:5 E. 1. 9. q. 14.f1. 7. 1. a. but that will not excufe the 
gaoler flom a Ilt!gligent e[cape, tho it may excufe a tanto; for if the 
g oler ho~h once loft the view of His prifoner, tho he take him after. 
it is an t![cnpe, but if he retake him up-on a frelb pU1{uit, and llath 
fiill the view of him, it is no efcape, nor punilhable. 8 E. 2. Co rOll. 

4- • 22 E. 3. Coroll.236. Af. 2' E. 3. Rot. 32. R ex. Herif. CaJus 
Abba/is Salllli ALbani. 1lt1. 45 E. 3. Rot. 11. i,l do,! .Rex. E.fJex. . 

But if a man be arrefietl for fclony, and in bringing to gaol by the 
fberifF's bailiff or confiable be makes his efcape. and they follow him 

(b) Thefe cafe, as alfo ~ni(r" ufe 
he •• Dlcnliood, !"OVC I;IOthwg-14rticularlr 

.. 
as to a rercue. but only ill gtncral, that I 
fuel iff !hall be liable in tafe of &II dupe. 

anel 
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and keep the view of him, but cannot take him without killing him 

whereoy he is kild in the purfuit, yet the theriff or conftable, or t~wn: 
fhip, that let him efcape, (ball be fined for 'the efcape, becaufe tho 

the party be kild in the frelh purfuit, he cannot now be brought to 

judgment, and yet by his flight, if prefented by the coroner, he for. 

kit. his goods, 3 E. 3. Cord". 328 and 346. 

If a felon efcape out of 'the gaol by negligence, tho the gaoler be 
ined for it, he may retake the fdon at any time after, for the felon 

fltan not take the advantage of his own wrong, or the gaoler'S pu- . 

Jliihment, but his retaking thall !lot'difcharge the gaoler's fine, and 
10 is the book to be intended. IS E. ~. 9. a. 

[ 2. Touching the conviCtion of a negligent etcape. 
603] The proper way Of, conviCtion is by prefentment and trial 

the~upon. 

Yet where the prifoners be of record in a court, if the g;loler be­
ing t:alled canuot give an account where a prifoner is, this is a can. 

viCtion of an eli ape. but feems not to be prefently a conviCtion of a 

9rIlw"tary efcape, unlers the gaoler confefs it: vide 27 H. 6. 7. 39 H. 
6. 33. fo in fome cafes the coroner's roll it a convi6\:ion of an efcape, 

viae 3 E. 3. Coran. 352. fo if the do~ners prefent a felon taken and 

delivered to the £heriffhy the vill, but thew not what lheriff. 3 E. 3. 

Cfron. 345. (f) 
Where an officer is to be charged either with a voluntary or neg­

Jj~nt -efca~, the bare prefentment of the efeape by the grand in quell 
or the Jozeners , in Eyre, or upon commiffion of Oyer and Terminer. 
C)r in the king's bench, i. not alone fufficient to conviCt the officer, 
becaufe upon his conviCtion, tho but of a negligent efcape, he is to 

J»e Oned. 
But if the dounen in Eyre or in the king's bench prefent the ,e(. 

cape of a felon, whereby the vi1l is to be amerced, becnufe this i but 
an amercement, and the jufiices may [not in this cafe (d)] fet a nne 
but an amercement, de minimis non furat lex, and therefore the pre· 
f'entment is not traverfable: vide 3 E. 3. Caron. 291. (5 ihidem 3 E. 3. 
Coron. 328. S,H;' Stamf. P. C. Lib.!. cap. 33. fol. 35. b . 

(t) The W('rd. of the book aTe, "When 
"' the do_ prdeCIt, tbat a felon is ~k.Cq 
It for felollY aPd deli.e~ to the lherHf, 
.. theyadjudgll it for an e~pe in E ~T', 
.. it they do ont fay to wht lherilf by 
.. DI_, foJ • mao may' inquire his roll. 
" \0 fe WMOCC! tbe pn(oncr comc., Mr. 
" IIIIl if they do Qot lind in the {hcritf " 

.. roll , that he WII charged with him, or 
" if they do not find hol" be got out of 
.. hi. cunody accord in, to the law of tl,se 
" land, it 01311 be adjUdged aa cCcape lD 
.. the lheriff • 

(d) Thefe word. arc wantillg ia ~ 
MS. but the (epCe of ~ pllcc Cccms plalP. 
ly to require them. 
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An efcape is prefentable in a leet, but they cannot fet a commoa 
fine or amercements there, but it ought to be fent to the next E,re. 
&(. or may be removed into the king's bench by Certjuror;, ancl 
there the common fine or amercement fet; and this by the fl:atute of 

Wrjim. 1. cap. 3. ' 
S. As to the punilhment of a negligent efcape by an offioe: or>Qthec 

that hath the felon in cufiody. it is by fine and imprifonment. 
If the felon be attainted, it is {aid that the fine is to be an (6 J 

hundred pounds, and if he be only indi8:ed, then an hundred 04 

JhiIJings, Stamf. P. C. p. 35. but the fine in truth is more or leu 
according to (he quality of tpe offenCe, and fometimes of the of­
fender: vide 3 E. 3. Cqron. 370. a bilhop fined one hundred pounds 

for anefcape. 
Communia Scaccorio, M. 36 E. 3. n. 5. The onftableof a caitle 

under the duke of Lancajier permitted a negligent efcape: It wa$ ruled, 
1. That in default of the conftable of the dulce of Lanr:qft~r, that 
put him in, thould be fined. 2. That tho the duke were dead, yet 
his executors thould be fined (e j, and they were fined five pounds for 
.negligent efcape. • 

II: I come to thofe fines, th~t are for efcapes of felons ·either hefon: 
or fometimes after arreft. 

And this is that which is fet upon vills, towns,cities, and fome­
times upon hundreds and counties, and is ufually called efcapiftm, and 
thofe that have franchifes to be quit .de mur'firo, lotrocinio, efcapiis, 
are intended of thore common fines fet upon vilis or- hundrf/ds for 
thofe offenfes, and then he that hath fuch a liberty granted by the 
king to be quit de, efcopiis, hath a difcharge for the rate or portion of 
fuch a common fine or, amercement tbat comes to his ihare; and this 
franchife or liberty generally granted , to be quit de efcapiis extend, 
not to voluntary efcapes by officers,or otllers, but as I faid to the rate 
or portion chargeable upon them by fuch common fine or amerce. 
ment for negligent efcapes. 

If a murder, manflaughter, or killing of a man fi ,tIe{enJmdQ be 
committed in a viII not inclofed ' in the day-time, and the murderer, 
fSc. be not taken, the vill thall be amerced, altho, it be done after Cun­
fet, before day-light be gone. 22 E. 3. Cor,n. 238. 3 E. 3. Coroll. 
293, 302 .. 3 H. '1. (op. 1. 

• 
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And if the murder be committed in a town inclofed' in the day of' 
nigt::t, and the murderer or mallflayer efcapes , the town 11l2l11 be a ... 
merced, bccatrfe by the fiatute of Winchtjier, they ought to ke p 
their gates ll iut from fun-fet to fun-ri li ng. 3 E. 3. Coroll. 209. 3 
H.7. cat. 1. . 

[
6 ] If a felony be comrtlieted in a vill, and they take the felon, 

OS and commit him to fonr men to carry him to gaol, and they 
Culfer him to efcape, the vill !hall be amerced. :3 E. 3. Coron. 34.6. 

If a felony be committed in a vill , and the felon taken by them 
of the viii, and he efcapes from th~m to the church of the fame vill , 
and from thence before abjuration he efcapes again, the "ill {})all be 
amerced for two efcapes at common law, for they lllcJuld have kept 

• him in the church till abjuration, &c. 8 E. 2. Caron. 422. 

But if a perfon attaint, as they are carrying him to execution, ef­
capes to a church, and from thence makes an, efcape, the vill were 
Dot arnerC'(."able, becaufe he.coulcLnot abjure being attaint, and there .. 
fore the vill were not bound to watch him, 27 AJliz. 54. v ide R ot. 
Pari. 45 E. 3. n. ~. !i. 50 E. S. 11. } 83. But noW abjuration and [:1OC­

tuary are oufted (f), and with it mucl) of this old learning of efcapes 
is antiquated. 

If a prifoner for fufpicion of felony be blOllght to the hundred 
court, and the court grant him liberty to feek his voucher or warrant, 
and he efcapes, the hundred !hall be ameroed. 3 E. S. COP'on.31 6. 

and fo it is i( a manfl.ciUghter be committed out of any viII. StanY: 
P. C.34. a. 

If tbe viU anfwers not the amercement for an efcape, the hunJred 
lhall be difirained, 'and if the hundred anfwers not, the county lli"IJ 
be charged therewith and difirained. Stamj. P. C. p. 34. b. 

And thus far touching dcapes both voluntary and negligent. 

4 Blackr. Com. ~h, 10. p. Itg. 130. and 2. Hawk. P. C. ch. 19. and B~mt . tit. Efcape. 
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C HAP. LIlI. 

C,ncenling refcues if priflncrs ill cujlody for felon}. , 

RESCUE of a perCon imprifoneo for felony is alfo felony by the 
common law • • 

To make a refcue a felony, 1. It is nece!fary that the felon be ill 
ntjlody, or under arrej1 for felony, and therefore if 11. hinder an arrefr~ 
whereby the felon efcapes, the townlhip lhall be amerced for the er­
cape, and A. fhall be fined for the hindrance of his taking; but it is 
not felony in A. becaufe the felon was not taken. 3 E. 3. Coron.333. 
Slamf. P. C. p. 3 l. a. 

2, Again, to make a refcue felony, the patty refcuco mull: be un-
o r cufrody for felony or JuJpicion if felollY, and it is all one, 'whether 
he be in cufl:ody for tbat account by a private perf on, or by all officer 
or warrant of a jufl:ice, for where the arrefl: of a felon is lawful, the 
fefcue of him is a felony. ' • 

It feems that it is ncce!fary that he lhould bave knowlc:dge that 
the perfon is under arrefl: for felony, ifhe be in the cufrody of a pri­
vate perfoll. 

But if he be in the cufl:ody of an officer, ·as confl:able or lheriff, 
there at his peril he is to take notice of it; and fo it ~ if there be 
felons ill a prifoll, and A. not knowing of it, breaks the prifon, and 
lets out the prifoners, tho he knew not that there were felons there, it 
is felony, and if traitors were there, it is· treafon. P. 16 Car. 1. Croke 
p. 583. BCI?fiead's cafe per omnts jujliciarios. 

A return of ~ refcue of a fdon by the fheriff agail)fl: .If.. is not fuf­
Scient to put him to aofwer for it a~ a felollY, without indiCtment or 
prefentment, by the ll:atute of 5 E. 3. cap. 4. 1 H. 7. 6. a. per cu-
riam, 2 E. 3. 1 Coron. 149. . 

As in cafe of an e[cape, fo in cafe of a refcue, jf the party 6 . 
refcued be imprifond fOT felony, and be yefcued before in- [ 07] 
di~b em, the indiCtment mufl: furmife a fe OilY done as well s an 
imprifonmfnt for felony or fufpicion thereof; b 'r if the party be in­
dieled and taken by a Capias and refcued, then there needs only a re­
cital that he was indiCted prout, aDd taken and re[cued. 

TIle 
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But t 0 tb~ refcuer may be indiClcd b~ ore the princip~l be CDn­

Yi8ed and. attainted, yet he fhall nDt 'be arraigned 'or tried before the 
principal be attaint for the reafoD given; cap. 51. 

The refcuer of .<1 rifoner for felony, ,tho. not within clergy, yet 

£han have his- clergy. 
yztl, plus capite pro~imo, {or manY ,things there (aid are applicable 

t() th(: cafe of 'a refc,ue • 

.. Blacld'.Com. ch. JO. p. 13t. Fo~. 344' Burn. tit. Rcfcue. "Hawk. P. C. th. 11 

c ·ft A P. LIV. 

CDncerning efcapes and breac~ of prif9n, hy th, party h.i~nJt!f ,·hat it 
, imprljoned for felon,. 

, ~ . ' " 

AT cbm,mon law it was held, that if: auy imprifoned fDr a mi(-
demeanor, tho nol (elony, haa brDke th~ pi-if on and efcaped, 

'f bad been felolly,. 'BraiJ. Lib. n. (a). 8tQI~f. P. C. p. 30. h. 2 Co. 
Inflit. p. 589. (oj 
[601J B~t by the fiatute of I E. 2: de jrangentihus.prifllzam the. 

{<!verity or the common law IS moderated, VIZ. Nullus de 
tetero, fui prifonam fregerit, fubeat judicium vitte 'fief membYDrum prp , 
fr411il)nl prifone tontum, niji caufa,pro qu& captus t5 imprifol1otus [ucrif, 
tailjudidum ifquirit. fi de ilia fecundum legem & confuet.udinem teme' 

, fflerit c~nvil1u5, licet temporibus prtZteritis aliter fieri conJuevit. 
Upon this fratu~, therefore, to make a felony by breach. of prifon 

there things muIt concur: 1. The party mull: be in prifon. 2. He 
muft be in prifon for felony. 3. He mull: break that,prifon. Many 
of thefe things have been difculfed before. I {hall re[ume and add 
'What !ball be necelfary for the e~p1icalion of this felony. 

1. What 1s a iron, and who !hall be faid a perf on in prifon. 
, If a man be imprifoned for felony in the prifon of a franchlU:, 

. 'and breaks and. efcal'es, this 'is a breater of prifoD, and it is as to 

(.) Thil ihOlljd be U. Ill. trafi. :&. d, 
Corou. tap. '1' I • h40 a. In thi a place 
.~.a,. carrk. the matter .ery far, for he 
liy .. tho the party were innocent, and had 
obly •• ".!Ji"d to ercape, he Y' I ,.Itlm. J"I­
"ino fni1lltntl..t. 

(~) But thi. reveflY i, comp.1ained of .. 
abaCe, Munr. '''to s. ,. 1.lIId it w .. 

I 

the o~inion of ~illi"K. chietjulHce, and., 
noll of the judges, I H. 7. 6. II. that a rcIc~ 
of a felon w s relony at common Jaw. but 
QQt in the ptrfon Jumfelf. till Ibe bate 
of t e.. %. This lQrd C.1I fay& mull be ja. 
tended, where otheu .rak 1hc priIoo 
wilhout bia privity, J IrtJ. 619' 
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this purpofe the king's prifon (e), tho the franchife or profit be 
the lord's. Z E. S. 1 C~ron. 149. SJamf. P. C. 31. a. 2 Co. In~ 

jiit. 5R9. 

SO at common law when fanCtuary was in ufe, if a felon had cf. 
caped to a church, aod there had been watched by the vill where the 

church is, and he had broken the church and deap d, this bad been 

a felony within this fratute. Sttlmf. P. C'l!' 30. 6: 3 E. 3. Coron. 

290. 
Whether the breach of the priCoD of the ordinary by a c1 rk:, 

conviCt or attaint before purgation h ad been fi looy, vide /amf. P. 
C. p. 31, 32. but that learning is now antiquated, liecaufe by tbo 

fiatute of 18 Eliz. cap. 7. die prifooer is not now delivered to the or-
dinal y; and rherefore I {hall not fartber examine it. • 

If a perfon be taken foX; felony, aRc! put in t e fioeks . and 6 
breaks it, this is breaking of prifon, and felony within th [ °9] 
law. Dy. 99. a. 2 Co. Inji. 589. Stamf. P. C. p. 30. h . . 

So it is if the confiable or any other fecures a felon in the houfe 

of him that makes the arrefi, or in the houfe of any otber, aila h~ 
breaks it and efcapes, it is felony. . . . 

Yet farther, if A. arrefts B. r felony or fufpicioll of felony. there 

~ing d4 faBo a felony c.ommitt cI, and being in the hands of A. he 

violently refcueth himfelf and efeapeth, this i a hreach of prifon and 
a felony, for fo are the words of my l.ord Coke, :2 Injiit. 589' 

" Nola, He that is in the frocks, or under lawful an'ell, i faid to . . 
" be in prifon, t110 be be nQt infra carceris parietes." And Stamford 
ubi iupra p: 30. h. . Et nota quanl a ceo '1u"e cheftun que ojl foubs arrPji • 
pour foiony rJl priJoncr auky hlen hors de gaol ~ome de;ns, iJlint que fil 
foil lol/que in eipper in Ie haut fireet ou hors de cippes in Ie ptdTejJion d' 
QJcUIt, 'Jlle lui awr 'arrejl, (5 fa ile ifcape ceo rjJ dcbruJcmmt de prifon in 
It priJoner, which mufi 'be illtend~, as it feem~, of a violent efcape, 
viz. refeuing himfelf out of eufiody. 

II. ~hat fhall be {aid a being in prifon for , fuc.!!,. a caufe, as re­
qoires judi(ium vittr vel l1umbrorum • 

. (t) 8!/I.mford ib lh~ place here mentioned 
tblRlu It II oat the king's prtfon, and ~hcre­
fore It comm?n law tbe breaking of it 
wourd not bc (tiODY; but by the ihl\lte 
o~, E. s. il malle" I>QI whether it be tbe 
"'JIg" prifOD or no, iOf it fpeaks dt prifnra 
ICllcnlly. IAIl DQt th I'if.nll noj/rll; how-

cver, as it mull be intended a legal priCon, 
which cannot be without a grant fro,n 
the etO"'D, Ollr author', conllrucHon i. 
vcry'reafonable, tbat.lI {uch pri{onalhould 
be taken u to tbll purpofc to be the king's 
prifonl. . 

• 
,Mm · 
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It feems it is intended only of capital offenfes, as felony, and there­

fore if a man be committed for petit Iarciny,' or homicide fe defendendtJ, 
or per inftJrtunium, and breaks priCon, thi is not fdony, for the prin­

cipal ofFenfe non requirit tale judicium. 2. Co,·Inflit. 590. 

But if the commitment exprefi'es larc iny above valne or man­

flaughter, tho de faBo ~ were bllt petit larciny, or per infor/unillm~ 

01' fl defundmdo, and pollibly would appe-ar fo upon the evidence, yet 

this efcape will be felony. 

Touching my lor4 Coke's.Qllinion of the form of the MitlimrJ!, 
tbat it muf.1: pa!'ticularly exprefs the nature of the felony, and mult 

have art apt cooc\uuon, I have faid enough before; I think it is fuf­

bcicnt i( it be generally for felony, al~ho' it wants that regular con 

clufion (till he be delivered by due comjc of common law); yet thefe de­

faults will not excufe the breach of prifon from felony: hut poffibly if 

' [6 )'it exprefs no cauCe, the cafe may be othetwife, becaufe the 
J 0 fubfiance of the Mittimll muf.1: be recited in ~he indiCl:menr. 

For it is very plain, that antiently there were more felons commit­

ted to the common gaol without Mittimus III writing than were with 
it; fuch were all the commitments by ponf.1:able, watchmen, and 

private perfons arrefiing for felony and bringing to the common gaol; 

and Mittimus's wer<, not of fo anti4mt a date as jufiices of peace, and 

they were not before 1 E. 3. {tlj, and yet brea h of prifon by felons 
was felony evcn from 2 E. 1. and not only from I E. 2. 

It is therefore no~h if the gaoler have a fuffici ent ootification 
of the nature" of the offenfe, for which he waS. c mmitted; and (he 

pri(oner of the offenfe whereof he wa arrefied, and commonly 

they know their own guilt, if they are guilty, without much noti-
fication. -

AmI again t by what hath been faiJ, bleach of prifon is not only 
where the felon is formally committel\ to gaol by a Mittimus, but 
if he be pur in the frocks, kept ill the conllable's houft', nay, under 

the cufiody of }Iirn that makes the arr -fi , and he brenks prifon, it 
is a felooy. tho in thefe cafes there ncith arc not can be lI1ittimus'~. 

. 

If .d. arrefis B. for fufpirion of felony, and carries him to tIlO 

common gaol, and there deliver bim"as he may do, 13 E. 4. 9. a • 
... E. 3. C()J'" 10. and hI! breaks pTifon, if he he illliacd upon i ~ere 
mufi be an a crment in the indi6\ment, that there wa a felony 
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Cbmmitted. and A. having probable caufe did furpea B. and arrdl:ed 

him anr! committed him, and that he broke the prifon, and this mull: 
be all proved upon the evidence. . 

But if B. be jndiCl:.ed or appealed and 'taken by Capias, and com. 

mitted. and breaks prifon, th~re need; no avernment or proof that a 

felony was done. but only that there was an indiament or appeal, 
and a Capias thereupon, becaufe all appears by matter of record'. 2 
Co. Injlit. 590. 

But a lawful commitment may bt: for fufpicion of felony, and thIS 
is "ithin this Cl:atute; yet no perron can be indiCted barely [6 ] 
of fufpicion of felony, but' of the felony itfelf. '3 E. S. . 11 . 

Coron 454. 44 Affiz. 1,2.2. Co. Infot. 592. 
If a felony be maJe by aa of parliamen fubfeqllent to 1 E. 2. 

and a perfon be committed for fuch a felony and breaks prifon, yet 

thi is felony. 2 Co. Injlit. 592. 

III. Wha.t (hall be faid a breaking of prifon by a perron committed 

for felony to make a telony. 

If the prifoll be fired by, accident. and there he a neceffity to break 

prifon to fave his life, this eltcufeth the felony; but if the priCOD 
were fired by the prifoner himfelf, or by his procurement, the break. 

ing to fave his life is nevenhelefs felony, for it was a neceffity of his 

own creating. 2 Co. Inflit. 590. . 

If the gaoler fets open the prifon doors, and. the felon efcapes, this 

may be a felony in the gaoler, but is no breach of prifoD to make 
felony in the prifoner. 

If A. be arrefted or impl'ifoned for felony, anel B. and others with. 

out tbe courent of A. refeues A. this is felony in the refcuers, bllt 
not felony ill. A. But if A. were of coufecleracy vvith B. to do it, 
the,? it is felony in B. as a n.fcue, and in A. as a breach of prifon. 

And fo it is if B. had broken the prifo\} Joors, and they being opch, 

A. had gope away. this had been felony ill B. b t not felony in A. 
unlefs it were done by his confederacy, or procurement, for A. did 

not Clually break prifon 2 Co. l'njlit. 589. 1 H: 7. 6. a. 
IV. Touching the proceedin~ for felony by breach of prifon. 
A. is committed for felony. or fufpicion thereof, and breaks prifon. 

he may be indiCled, arraigned, convi6l:e<l, and have judgment for 
the ' efcape, altho the principaJ felony! be n~ tried, and he may be 
not guilty of the felony; and fo it differs from the cafe or a refeue 

or efeapc J,efore, and the rc fon is, becaufe here it is the fame per-
M m 2 fon. 
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fon, there they Itrc divers, and therefore in the latter cafe the prin-­

cipal felony {ball be 6rft tried. ~ CD. InJlit. s!iz. , 
And yet ~ hold, that if .d. be indiClcd of felony and committed, and 

[
6 J then breaks priCon, and then be arraigned of the principal 

U felony and fouod not guilty, now A, {hall never be indiCled 

for the breach' of priCon; or if indi6l.ed for it before the acquittal, 

""d then he is acquitted of the principal felony, he may plead 

that acquittal of the principal Ii lony in bar to the indi6l.ment for 

the S; looy for breach of priCon: 

And fo it was pleaded by my-felf in the cafe of one Mrs. Samford, 
who was fev r ly profecuted by the earl of LeiceJlcr, upon a Cufpicioo 

tbat the had Holen his j wcls ; for tho while the principal felony flood 

unttie , it flood indifferent whether {he wereJguilty of the principal 

felony, or Tache the breach of priCon was a pre!umprion of the guilt 
of the principal offi nfe, yet now it be cleared, that {he was not guilty 

of the felony, {he is now in law a a perCoo never committed for 

felony, and fo her breach of prifon is no felony. 
The Ii 10ny of breach of priCon is a felony within <:Iergy, tho tbe 

" principal elony for which the party war conviCted were out of clergy, 
ali rohbe1Y or urder. ' , , , 

4 Bbcltt, Com. ell. 10. p. 130' "Ua'll·k. P. C. th. 18. ~L1rn. Ii • PrifoD B(nkin,. 
I 

C HAP. LV. 

alia QCCljJar;,s ill feIOIl}, and firJi of nccelfari before 
th d. 

H A VI G gone through the confiderations of the offenCe~ of 
treafons, and u\Co of felonie at th common hW,4it will be 

fcafonable in . this [lac to coufider of thofi different relation of Piin. 
cipals nnd ac c(farie , wher f tho n uch hath occafional!y been Incn­
tioned. yet I iliall Jl()W proceed to the difcuffion of this ma~ter dif.. 
tincUyand aFart, ana ihall put together all the 1 arning that occurs 
to me conceming this ~attcr. ' 

[6 ] In the bighefi capital oH"en{e, nal~el'y, high trea{on. there 
IJ are no a {faries neither before nol' (lfllr, "for aI! c:oofentert 

aider. 
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" aiders, abettors, and knowing receivers and comforters of traitor~, 

are all principals, as bath been {a!d, 3 H.7. 10. a. Stamf. P. C.p. 
40. Q. CD. P. C. p. 20. . 

But et as to tbe courfe of proceeding, it hath been and indeed ought 
to be the courfe, that thofe who did acroally commit the very faa 
of treafon, fhould be 'firfi tried before th;{e that are principals in the 
fet.:ond degree, becaufe otherwife this inconvenience might follow, 
viz. that the principals in the fecond degree might be conviaed, and 
yet the principals in the firO: degree may be acquitted, which would 
be abfurd: vide Somervill's cafe (a) before, cap. 22. p. 23 • 

In cafes tbat are criminal, but not capital, as in trdfpafs, mayhem, 
or prt.emunire. there are no acceffaries, for all the acceffaries hefore. 
are in the fame degree as principal, Stanif. Lih. I. lcap. 4 . &' lihro1 
ihi; and a.cceffarie after, by receiving the offenders, cannot be ill 
law under any pena!ties as accefi'aries, unlefs 'the aCts of parliament 
that induce thofe penalties, do expre!Jy extend to receivers or com· 
{orters, as fome' do. . 

Note tbe word maintainers in tbe fratute of 21 E. 3. cap. !. and 16 
R. 2. cap ~. denotes the. maintainers of the offenfe, and not (a...s it 
(eems) of the parties. . 

Jt remains, therefore, that: th~ buunefs of this title of principal and 
acceffary. refers only to felonies, whcmel' by the common law, or 
hy aa of parliament. . 

As to felonies by aa of parliamef'lt, regul~rly if an aa of parlia 
ment enaas an offenfe to be fe!ohy, thO\it mentions othing of ac­
c~traries hefore or after, yet virtually, and confequently thofe that 
counfe! or command the offenfe are accefi'aries hefore, and thofe that 
knowingly receive the offender are acceff'arics after, as in the cafe 
of rape made felony by tbe fiatnte of Wejlmi1!ft. 2. cap. S4. (b), Stamf. 
P. C. L ih. 1. cap. 47. 11 H. 4. 14. i~ cafe of multiplication, [

61
4] 

Co. P. C. cap. 20. tho Dy. 88. makes It a qU4re. 
But if the aa of parliament that makes the felon , in exprefs terms 

comprehend acceffaries "ifore, and makes 00 mention of acceffaries 
ofter, namely, r~ceivers or comforters, there it feems there can be no 

f.) , AnJ. log. But it wu ruled in that 
pfe, that npon that branch of treafon, 
which relata to the eompaBiai the death 
of the ItiJlI, there i. no Deed Iba the prin­
cipal in the firll delree, ('lJi21. he wbo un­
-ocr~ 10 clolhc aa) Ibolllq be lilA tried, 

for the moven or procurers arc guilty of 
compaJIillg lhe dealh of Ihe kjng. altho be 
thn wu procurec1 lbould never lI'el\t 
thereto. 
~J ~ CtJ-ftii. 4~ 

MI\lS acce/farie. 
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acceifarics after, for the expreffioo of procurers, counfellers, abettor« 

, . 
aU which import acce{f;tries kifore! tT]ake, it evident, that the law>: .~ 
makers did not intend to include accdfaries after, whicb .is ~n offenf, 

of a lower degree -than acce{faries before, as the natute of 8 H. 6. 

cap. 12 . for flealing of records, the flatute of 33 H. 8. cap. 8. fo~ 

witchcraft, &c. Stan!ford'S P. C. ubi Jupra. . 
It is true my lord Coke, P. C. cap. ' 19. p. 72, 7S·. deni\!s the op.inion 

of Stamford, and , affirms, that tho the flatute of 8 H. 6. fOp. 12· 

mentiOl)s only accdfaries before, yervir~al1y and confequentially ac­

ce{faries after. are included, as well as in felonies at common law .; 

but he neilh~r allegeth any reafon or authority for that opinio?, and 

therefore the ~uthorities being equal, the greater reafol! fcems to by 
with ~t~m!?rd's opinion, Exprej1um f acit cejfare taciturn, and no weight 

can be laid upon the flatute of 3 H. 7. cap. 2. for that' in ex-prefs. {erm~ 

ma~es aCPr{faries before and afier to nand as principals. _ 

And 1.!pon the fa/l1e reafon it is, that many of thefe aCts of parliamen,t 

Plcntioncd before, cap. 22. p. 236., that make certain offenfes, thei,!' 
counfellers, abettors, and procurers, to be treafon, do npt extend to 

~ake receivers guilty of treafoll, tho if the act had been general that 

{uch an offenfe Ihal1 be treafon, it had (;on1eque~tially made knowing 

receivers as well as abettors guilty of treafo~: v~de Co. P. O. cap. 
64.p.138. ., . 

Tho gener~J1y ~. aCt of parliame.nt creating a felony renders, con,~ 
~ qllenti~ny accc{faries hefore and aftc: within the fame pen~lty, yet 

the fpec~a~ pC1J.nin,g ?qhc a~ of parliamen~ in fl,tch c~[e.s {0ll1etim~ 
varies the cafe. 

~ I ' • • ~ , 

The fiututc of ~ H. 7. cap. 2. for t~~i.ng a",;,ay mai,de.ns, &c. makes 
the offen.cler, ar;d the procuring and -abet~ing, yea, and wittingly re­

<;civin alfo,. t~ ~e ~ll equally' {'rir;cipal" f~lo~l.ies,. ~nd exc1~ded of 
clergy., 

6 ) Again, the flatute or 2,\ E,lioz. kap,. Z: ~ake$ the <:-oming 
[ J 5 i" of a jefuit treafon, the r.eceivi.ng. or ~elieving <;>f h.im felony, 

the ~o"tributing t money to his relief a p"ttm~lInir:,. fo tbat acts of 
parliametlt may diverfify the offenfes of acce{fa~y or principal. ac­

~ord~g to ~le various penning thereo~, ani fo ha~e d,o)l~ 1.n. ma.oY 
cale~. 

And thqs nluch as to accdrar;es to felonies made. by aCl: of par­

Ijam~llt, which. b<..n$ g~nelal. dh~aions may be applicable a1l]loil t~ 
aU ,ares. ~ 

1 come . ... " 
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1: come to confider of principals and accetraries in {e1ony, and 
their differences ~mong themfelves, and with relation to fdonies at ' 
common law. 

By what hath been formerly delivered, principals are in two kinds, 

principal in the fir!l: degree, \ hich aaually commit the offenCe, 
principals in the {econd degree, which are pref; nt, aiding, and abet­

ti ng of e fuel: to be done. 
So. that reguldrl,v no man can be a principal in felony, unlefs he 

be prefene, unleCs it ca)1 be in cafe of wilful poifoning, wherein he 

that layeth or infufeth poifon with intent to poi fan any perfon, and 

the perfon intended, or any oFher takes;t in the abfence of him rhn.t 
fo layeth it, yet he is a principal, and he' that counfelleth or abbetteth 

him fo to do, is acceffary biforc. Co. p, C. cap. 640. p. 138. 
Who {hall be faid pre[en t, aiding, . and abetti.1g in cafe of felony, 

hath been fufficiently declared in Ctlp. 34, in cafe of murder, in cap. 
+8. in cafe of burglary, 111 cap. 46, in cafe of robbery, and need not 

again be repeated. 

Acce!faries again are of two kinds, accetraries bifod the faa: com-
mitted, and aocetraries aKer. _ 

An acce!fary before, is he, "that being abfont at ' the time of the fe­
]ony committed, doth yet procure, counfel, command, or abet another 

~o commit a felony, and it is an offenfe greater than the acce.ffury 

tifttr ; and therefore in many cafes clergy is taken away from accer .. 
{aries before, which yet is not taken away fro m acceffaries after, as 
in petit treafon, murder, robbery, and wilful bUfning'; by 4- & 5 F. 
l!! M. cap. 4. 

Thofe offenfes, which in the conll-ruaion of law are fudden ' alid 

unpremeditated, cannot have any acedfal ies before, as kiIl- [6 6J 
jug a mall per infortunium, Je defendendo, or manflaughter. X 

And therefore if A. be indiel:ed of murder, and B. as accefi'ary bt­
fm, if the jury find A. guilty only of manflaughter, there {hall be no 

inquiry of B. but he {hall be forthwith difchar~ becau[e bare ho­
micide is always fudden; for if it were premeditated, it had heen 

murder, and not barely homicide, Bibith's cafe (c), but there may 
be an accelfary tifter. 

Again, the exility of the offenfe, tho it -be felony, yet bceaufe it is 
not capital, exdudeth acce!faries before or after, and therefore in petit 

wciny there can be no acce!fary, 4fJne Lajingtfm's cafe, P. 4.2 Eli,;. 

(e) 4C •• lU!.43.i. 

Mm to B.R. 



. . 

HISTORIA PLACITORUM CORONlE, 

B. R. (J); and this is alfo the reafon why ~here can be no accelI'ary 
Sleither before DOT after in manfiaughter per infortrmium Of fi defelldmdo 
becaufe- tbere is no judgment of death in t.hat cafe. I 

• TMt which makes an ac.ce{fary· before 15 command, counfel
l 

abet. 
ment. or procurement by one to another to' commit a fdony, when 
the com'!lander or counfellor is abfaor at ~he rillle of the felqny COm., 

m!tted, for if he be prefent he is prfncipa1. • 
.A~d therefore words fhat fouod ,in bare pennifiian, make Dot an 

acce!fary, a~jf d. f~ys he will kill J. S. and B. fays you may do 
your pleafure for me, tms makes not B. acce{fa.rYl 21 H~ 7~ 36 t ' 37 • 

. Crsmtt. 41. h. . ' . . . 

~f A. hires B. t~ miftg1e or lay poifon for O. B. doth it accordingll\ 
~nd C. is \,olfoned, B. tho abfent, is principal, A. is accelfary; but '· 
if A. were prefent at t1~e mingling or layibg of the poifan, tho both 
were aqfent at ~he taking of it, yet both are prin6pals, Jor they ar~ 
1>oth equaIJy a~ing in the poifoning. 

But if.11. buys ~e m-aterjals of the poifon, knowing and confentin~ 
· ~o the deflgn, anq delivers them ~o B : to mingle and apply i~, OJ:' Jaj 
it";:: the ahfence of .d. here it fee01s .d. is OIrly ~cce(fary before :' quod 
"(ide Co. P. C. tap. 7,:p. 50. Frankli1f': cafe. (t) .. 

If .d. 'commands or couofl .Js B. to· commit felo~y of one kind, anq 
[6 ) B. com\lliis a felony of anomer kind, 4, is not aceeff'ary, as 

17 if A. commands B. to !teal a pl~~ , and B. commits burglary 
to fieal th~ plale, .d. is acce{fary to the thefr, but not to tb,e burglary. 
Cb. P. e. tap'": 1. p. 51. 

If A. command B. to take C. and B. takes C: and robs him, .d: ~s 
'not ar.~e!fary to the robbery. . . 

But if .d. ~mmand B. to beat C. and B. beats C. fo that be dies,. 
I A. ~s acceff'ary, bccauie it may he a probable c nfequ noc; of his beat­

ing, 3 E. 3. CorIn. 314. laIR! P. C. Lib: T. cap. 4!>. [01. 41. a. tbe. 
like it it: if h e commands B. to rob hinl, and in robbing bim B. kills 
him, .4. is a c • to the murder. Plowd. Com. ~1 5. Crompt. 43. J~ 

.A. cOlllmands B. to bu~n the houfe of C. B. kills, robs, or ftca!$ 
fro~ C . .d. is \lot acc £fary, for it i& ~ offenf~ 'of' another kind; fo if 
A. co~mand8 B. to fteal the horCe of C. and he ft als ~ cow, 4. i4 
DOt acceff'ary. PitJwd. CQm~ .,5-. 8.udrr's ~e. 
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~ But if A. command B. to freal generally frolll C. then he is ace r· 
{ary to any killtl ofthefl from C. tho it were done by robbery, for that 

aries th~ offenfe only in degree. . 
.I. eotnUl(lnds B. to ifon C. B: kills him with a {word, y t A. i. 

cce{fary, for the fubflance of tbe thing commanded was the death of 
C. and the diffi ring in the manner ofilS execution from the commallCl 
doth npt xcufe A. from being acccffary. 

But if A. command B. to kiU C. and B by mifiake kills D. or eIre 
in Ihiking at C. kills D. tlut cniIfeth C. A. is not acce{fary to the mur­
#er of.p. becaufe i~ differs in the perfon. Co. P. C, cap. ,. p. 51. 
Plowd. Com. 415. Saundff's c,!-fe. 
. A. gets B. with child, and bJ;:fore the pirth counfe1s B. to kill it, 
,he chilcJ is born, B. murders it, A. is acce{far.y to the murder, yet 
'at the time of the counfel given the child was not in rtrum naturA. 
~ Eliz. Dy. 186. a. 

d. lets 'out a wild beall, or employs a madman to kill othen, 
whereby any is killed, A. is principal in this cafe, tho abrent, b~caufe 
the infirument ca.nnot·be a p,rinclpal. Dolt. cap. 108, (/) 

A. commands B. to kiM C. fur before the execution thea- [6 8] 
of A. repents, and countermands B. and' yet B. proeeecls in I 

the execution thereof, A. is not> acce{fary, for bis confent continues 
~t. and he gave timely countermand to B. Co. P~ C. cap. 7. p. 51. 

Plowd. Com. 414. Saunder's eife ~ but if A. had repented" yet jf B. 
had not ~en aCtually countermanded beforeothe faCt committed, .4: 
~ad bee~ acce{fary, • 

(/) NIfII Edit. p. 5i91 

C HAP. LVI. • 

Of accdrari~ af'tcr the faa 

THIS kind or acce1fary after the fad: is,. where e. penon knowing 
• the feloqy tp be comqlitted by another, receivea, relieves, 

~mfOIt8~ Qf ~1Iifts the felon. 
. 'I1li., 
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This, as hath ,been (aid, holds place only 'in felonies, anti in thore 
felonies, where by the' law judgment of death regularly ought t~ en(ue, 
Ind the fore .there is no acceff"ary in petit larcillY, homicide per in. 
/ffftU1tlUm, or homicide ,fe dejendm do . 15 E. 3. Coram I J 6. 

I {hall confider, 1. What !hall not be a receiving or relieving to­
make an accelTary qfier; and 2. What {hall be fuch a rt!ceiving or re­
lieving to make an accdfary after. 

It A. knows that B. bath committed a felollY, but dotb not di(eo­
ver it, this doth not make .d. an acceff'ary after, but it is mifprifion of 
felony, fqr which A. may be indiacd, and upon his conviCtion fined 
and imprifoned. 

If A. fee B, commit a felony, but ~onfents not, Dor yet takes care 
apprehend him, or to levy hue, and cry after him; or upon hue and 

try levied doth n t pllr(lle him, this is a negleCt punifhable by fine 
and impri(onment, but it doth not make A an acce,ff"ary after. ,8 E. 2· 

Caron. ~9 , 3 E 3'. Cqro~. ~93. Stanif. P. C. Lih. 1. cap. 45. f. 40. 

[
6 ] h. 4 H. 7. 31. b. and ~he contrary opinion of fome ~d 

19 books ih this cafe is therefore rej~&d . 
.."..)f B. commits a felony, and comes to tile hO\1fe of .d. before he be 
arretted, and A. fuffers hil'n to ~Ccape without arrdt, knowing him 
to have oll1mitted a felony, lhis do!h not make -.d. acce{fary; but if 
lie takes money of B. to Cuffer him to e(cape, this makes him accef. 
{ary, 9 H. 4: 1. alld (0 it is if A. fuuts the fore -door of hi houfe. 
whc;n:by the I'urfuers ire deceived, a"Od the felon hath opportunity to 
-efe: pe, this d'Jakes A_ a cef[ary; for here is not a bare omiffion, ut 
aD aCt done by A. to accommodate his efcape. 8 E. 2. Caron. 427 • 

.d. hath his goods fiolen by B. if A. receives his goods again fimply 
with , t any contract to favour him in his profecution, or to forbear 
profecutian, this i lawful; but if ne receives tl1em upoi"\ agn:en1ent 
not to profecute, or to profecute fai~tly, this i theft·bote, punifhable 
by imprifon:ncnt and ranfom (a), but yet it makes not A. an accef­
(ary, 42 AjJi't.. ~. 3 E. 3. Caron. 353: Stamf. P. C.f. 40. o. but if 
he takes money of B. to favour him, whereby h~ efca~. this makes 
him accdrary. Dalt. 263. (b), Cram pt. 41~ b • 

.A. bath his goods Rolen by B. who fells them to C. upon a jon 
nlue, tho C. knows them to be fiolen, tpis makes not C. accc;lfarya 
1m1efs he recei the felon. Dalt. cap. 108. p. 288. (c) . 

• 
( ) NC'IiJ ~di,. i#id., 
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But uy forne opinion , if be buy them at an under value, it make, 
ltim accdfary, per Cr,,,,pt. 43. h. and Sir NidI. Ejde, Dalt. ubi jipr(l; 
but it frems tbis makes not an acceLrary, for if there be any odds, he 
hat gives more, benefit the felon more ~han him that gi\'es lefs than 

the value, hut it may be a mifdemeanor punHhable by fine and impri .. 
fomne~t, and tp.e bu} iog at an umler value is a prefumptive eviden~. 
that he knew they were fiole, but make him not acceff'ary. 

If A. hath his goods ftol en by B. and C. knowing tht;J were fiolen, 
receives tbem, this !imply of itfelf makes not an acceIrary, and thero­
fore ith"'th been Qften ruled (d), tha ttoiay, J. S. hath yeceitw/jlDu" 
goods, kno'lf'ing IIu1II tl! !Je fllJ/lIt, is not aCtionable, be- 6 ] 
cau(~ it jmpcms not f"IOt y. but only ~ trefpafs or mif~- [ 20 

meanor, puniCbable by fine and impri(onmc:qt (e), for the indiCtment 
pf a11 accem~ry after, is th~t h~ re~eiveq and maiqt~ined the thief, not 
the goods (fJ: 

But ye~ it f~em~ to me, that if B. had come qilllfelf to C. and had 
~eli"ered him the goods to ke~p for him, C. knowing that ~hey wen:: 
nolen, and that B. ftole them, Of if C regeives the goods to facilitate 
the efdape of B. or if C. knowingly rec;eives them upon agreemept t 
{urnilh B. ~vith fupplies ;ut 0' them, aDd accordingly upplies him, 
~is makes Q. acceLrary ( g); al]d with this feems to agree the pre­
amble of the ~atute qf 2 f$ 3 E. 6. cap. 24t Cram pt. 41. P. for it is 
relieving and comforting. 

But the bare receiving of fi:olen goqJs1 knowiqg thorn to ~ nolen, 

makes not l1n ar;:c~ff'a~'Y j for he may receive ~~m to ke p for tbe tn~ 

\dJ DIl'WJqn'a cafe, y.l1J. 4' 
.. (t). By 3 & .. w. (if 11(. eap. 9' .. Rc:-
~Ive., of no leD goods, knowing them 

•• to be ftolcl!, are to be deerne4 accc!Tui9 
" aC'er the faEl, lnd fulfer as fueh-;"-bUt 
becaufc there receiven often concealed the 
p ri~ci pul felonl, and thereby efcaped-being 
puru!hed as accdfaries; therefore by 1 A.". 
tl1p. 9. "Whoroeve. !hall buy or receive 
.. lIolen goods, ktlow i n~ them to be ftolen. 
" may be profecllted to r a mifdeme.nor, 
II and punilhcd by line ond imprifonment, 
•• tho t~e principal feJon be not conviCled;" 
and . tb .. !halt exempt them from being 
pUDlo,ed U accelrar'CI, if ~be prinCIpal 
Jhallanerward, be GonviCled. 

Ijl But hy 5 A tilt. t"P' 31. "HallY 
II perfon lIalJ receive or buy knowingly 
.. any ftolen goods, or knowingly harbour 
.. or concral any felon, be !haJJ be ~Jc..n 
.. u acceJUry to the ftloD, ODd !haU fuf • 
.. fer as. elan I" thj, natute don IIOt take: 
!way t.b.e bc~ of cleriY I bll~ by ~ G~ ~'. 

tllp. 11. fuch perfun may be tranfPorted fOf 
(ouneen years. 

(g) But bee.,..fe this was difficult to 
pr0ge. the conf~crates of fuch thieve. fre­
quently difpollnpt of fuch goods 10 the 
owne.. for a reward, under the notion of 
helping them again to their ftolen good •• 
it i. provided by 4 Or •• J. en}. 11. Ie That 
" wbofo.ver lIaIl take a reward IInder the 
" pr.","ce of helping anyone to fioleQ 
" good I, /hall r..a-....... a felon, as if he 
.. bimfelf had ftoleu mcfaill goods, unlcf • 
.. he clufe fuch felon to be app~ehelldeel 
II and broujlbt t'l trial, aDd gl~e evidence 
" uga.oft hIm ," upon tb is ciauf" the fa. 
mous J,,,atb,,,, J1'ild wu conviacd anel 
executed. 10 0.0. [. --See IUtute 60 ... 
1. ch. Z3 . for pretending to belp one to 
ftolcn good.. ReceIVers of linen loocb 
ftoleu {rom tbe bleachinc-arouodl, are by 
th flalut .. 18 Cu. II. declared {elolU • 
witholl~ bcGCit or clcrlYo 

ownCf. 
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owner, or t'l\ they are recovered or reftored by law; and fo 'jt feems 
Fe tbe books to be intendc!~ of 27 AlJiz. -69. 25 E. 3. 39. (h). 
,BH.4. 1. a. " 

If (clon be in priCon, be that relieves him with neceffary m~ t 
drink. or clothes for th~ fullenration oflife, is not "accdfary. 
• So if he be bailed out till the next feffions, f.5c. it is lawful to Teo. 

[6 ] lieve and maintain l)im, for he is q1fodaml~od; in cuilody, and 
u. d . f ' h' 'a! , l~ un er a certamty 0 COIDlOg to IS tn • Crompt. 42. h. 

Dalt. p. 286. (I) 
. And therefore it i , not treafon thus to .relieve a traitor, while he is ' 

,0 cuftody or under bail, and therefore the ilatute of 27~Eliz. cap. 2. 

that makes it felony to relieve a Jefuit, hath yet this qualification, 
.I,i,,! aJ liberty and alit 0/ nold, , 

But if a felon be in gaol, for a man to convey itlftruments to him to 
break prifoD to make an efcap~, or to bribe the gaoler to let him efcape 
makes th par y an accea."aIY, for tho common humaniry allows every 

" man to afford them neceffary relief, yet common juftice prohibits aU 
men unlawful attempts to eauf! their e{capes. 
_ If A. fpeaks or writes in favour of a pri~)Der for his favour and de. 
mer:lDC , this makes him not an accelI'arr. 26 AlJiz. 47. 

To inlhu6l: a felon to read therel\v to fave him by hi clergy makes 
not an 3C'celfary. M, 7 R. 2, (k). Co, p. C. (464. p. 139. 

If.d. be committed for felony, and B. an attorpey advife tbe friends 
of ./1. to write to the '),i tneffes not to appear againft him, who writes 
accordingly, ~his makes neither B. nor the friends accelfary, bot is 
a inifdcmeanor puniOlable by fine and imprifQn'ment. Co. P. C. 
ilhi fopra. , 

A feme covert caOnnot be an accetrary for the receipt of her huf-
band, for (he ought not to difcover him, ' 

But the hufband may be an accelfary for the receipt of his wife. 
Slamf. P. C. Lib. 1. cap. 19. 'fa!. 26. a. 

If the wife aj;Jl}I", her hufband being ignorant, do knowingly re­
ceive B. a £ Ion, the wife is accc:fraryand not the hufbimd. 15 E. 2. 

Cor01l. 883. 
But if the hq1band ftIl~ wife both receive a felon knowingly, it 

(I) In the II" edition of the ~r.lmo\r." 
Which i. in !hia plllU mifpaa.cci. it ia as 
~. 3' Sa ••• 

(J) Nt'IIJ Edjt. p. 530, 
(A ) R.tJI. 3". ~ Cal. 

1baU 
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(ball he judged only the a& of the hulband, and the wife cquitted. 
M. 37 E. 3. RI)/. 34. in dorJ. Rex. Coram Rege. (I) 

To make an acce{f.'lry to "felony there mua be a felon (6 ] 
. h h' rt" • 22. committed by him, to w om e IS acceuury . 

.d. gives B. a. mortal ftrol."e, C. receivea or relieves.4. or belps 
him to efcape, and then B. dies, C. {hall not be an acceffary to the 
felony, becaufe_when he received him no felony was done. 

But a man miy 'be acccffary to an I1-cc:effary by the receiving of 
. him knowing him to be an aceeffary to felony. S!amf. P. C. cap. 406. 

f. 4S. D. 22 Ajfiz. 52'-
There can be no aceeffary in receipt of a felon, unlers he know 

him to have committed a felony: vide Stamford's P. C. 41. b. 
But yet it hath been held, that if the PaTty be attaint of fdony by 

outlawry or otherwife in the county of A. if an ODe of lhe county 
receive him, he is accdrary, whether he had notice or not, becaufc: 
he is a felon by mattC/" of record, whereof all in the fame ~ountr 
ought to take notice. 12 E. 2. Coron. 377. s.tamf. P. C. cop. 46. 
flf. 41. b. 

But it {eems to me necdfary to make an aeceB'ary after . hat th 
be notice, alebo the felon were· attaint ill the fame county, for pre­
fumption £hall not make men oriminal, where the punilhment is 
capital. 

See IIl11tll. 6a. c:h. 55' 

(I) TIli. Waf the cafe of Rie"tlra Day 
end lI1tzrgtry hi, wife, (",id,/IIprll p. 47.) 
who had been india-ed before the lherilf 
o( LiM.ln pro rtctPtanulllo Idol/x",; the in­
dll~tmeDt was (ent eoralll rlg.: Richard for­
rcn d himfelf and .Ueged, tlult he had 
beto tried and ~uitted on the {aid in­
d iClcment before the JoRices of gaol-delivery 
at LiN"",, at\d was admitted t<l bail; after 
which the judge of gaol-delivery Cent the 
reeor~ of Richard'~ acquittal j Mllrg.,y 
the-w.fe plnded. that !he alfo h.d De.en 
tried aild acquittld, and was alfo bailed, 
but afterward, !he not appeaTing a ea/wl 
war awarded altlinll her-and her bail: up­
on Ibi. b~r hulba~d and nne Joh" Hot/, two 
of h;r. batl come IDlo court, Et p.l#nt ipfol 
IIBIItI uti fi""" e"", d •• ill. rIg. ocelljioll' 
y"d,Ehi l.du.d".,1is! cd",;(lIIntMr; (oJnCg me 
afterwarcblbeCud].hnfloJ,came intocoun 
and alleged. th4' he had been unjuJlly 61Wl, 
" Q.1l1~. p~diaom indiaamel)jUm Cuper 
" praclitWD M'lIrgtrill. fafllllll'miolll fld. 

.. ticien. ell, ,0 quod prltdUla Mar8,ri4 
" tempore, ~uo ipra ditU!. felone. ~eep­
.. uJre feu eta confentire debuilfet, luic 
.. coopetla prlediao R;(/Ir//# viro fuo, & 

• " adhuc eli 8& olDJ)ino fub poteRate foa • 
or [ejw], cui ipra in nul,lo c?ntn?i~rc 
.. potuit, & a quo non lorentur 10 '8· 

II ditlamento przdlao, quod ipfa aliquod 
" malum fecit. nec eI. eonCentivit, feu 
I. ipfo. felonci reeeptavit igoorante .iro 
" fuo, petit judicium, u ipf. vivente vira 
to fuo de aliquo rettptamento in pnertolia 
" viri fu.i occ.uoolfi poffit," The court 
took time to con~ der of thi. plea, .,.d ia 
Miehallma, term u_. :tt. gave tbe follow­
ing judgment. "Viro Ie diliJenttr ell. 
II .minato indiilamento prcd.tto fUl"'r 
" pr:zefatall) M.r8,ri". falto videtor curUe, 
.. quod indiMamenttUft m .. d miD'" fld. 
.. liden. ell ad ipfam inde podere fcfpoa-
.. Coram. ldro celtit procdTu. "rflu caID 
"_lIUaQ. icc w.l'. Co I' 10&. 
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t."teY1Iing the order. of proceeding againfl d~,ljjar;ti. 

~HE accefi"ary may 'be' indichld in the {alne indietment with the 
:.L principal, and, that is tbe bell an.~ moft ufual wa:y; but he may 

lie indiCled in another illdiClment, but then fum indiClment ma!l: con. 

rain the certainty and kind of tbe principal felony" 
If a man were acce£faTY before or after in anoth'er county, tlmrl 

where the principal fdony was corrunitted, at common law it was 
difpll~i{hable, but now by the fiatu te of 2 & 3 E. 6. cap. 24. the 
accerrary is lndietable in that c(i)unty, where he was aGcerrary, and 
{ball be tried there, as if the felony had beel) committed in the fame 

- I 

county; and th~ jufiices, before whom the accelfary is, thall write 
to the juftices, &c. before whom tbe 'principal is attainted, for the 

record of the attainder. 
This writing is to be by writ in the kinz's name under the tcJle of 
~ . 

the ju!l:ice 0 feuding it. Dy. 253. b. €-

If the accdfary be indiaed either .alone or together with the prin­
cipal, procefs of outlawry fuall not go again!l: the accerrary till . the 
pr' cipal be attai ted or outlawed, neither {ball he be put to plead .till 
the principal appear, but fuall be bailed till the' prin<;ipal appear:, 

'fIidt PYejiln. 1" cap. 14: (a) 
The accerrary [hall not be con!l:r;:tined to anf wer ~o his indiClment, 

till the priocip!ll be tried, 9 E. 40. 48. a. but if he will wave that 
benefit, and put himfelf upon his trial before the principal be tried he 
may, and his acqtlittal or convietiol\ upon fuch trial IS good. Stamf. 
p,. C. Ltb. 1. cap. 49. ;: 46. h. 

But it iecms neceffary in fuch cafe to ferpite judgment till the prin­
cq,al be',conviete<\ ~pd ' attaint, for if the principal be after acquitted, 

[6 ] that coii'vic\ion cf lpe acceIrary is al nulled, and no judg. 
14 ment ought to be given againfr him; but if he be acquitted 

of tIle ar.<;efl'ary, that acquittll is gpod, and he thall be difchatged. 
8 H. 5. 6. b. CarDn. 16S. . ' 

If A. B. and C. be indiaed as principals, and D. is indiCled as ac­
cefi'ary to tbem all, D. 4uill not be arraigned till all the principals be 

attaint 
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I aint or outlawed, for if .d. and B. be tried, and acquit or attaint. 

et D. may be accelfary to C. and not to .A. nor B. but if A. B. and 
C. be india-ed as principals, and D. indiCted as acceft'lry to A. onlv, 
there if A. he ~ttaint. tllO B. nd C. be not, yet D. fuall be arroigned. 
40 AjJiz. 25. C(JYOn.2i6. 7 H. 4.36. b. Stall!f. flbiJupra. 

Bllt yet the coun may if they plea[e arraign the accelfal'y ill the 
fun cafe (b), for if he be found acce1f~ry he {hall h:lv~ judgment, 
but if acquitted of being accelfary to A. yet tbat acquittal uiCchargcth 
him not of being accdfary to B. or C. and thorefore when th y come: 
in and plead and are attaint, D. may be arraigned de nwo as accclfary 
to B. and C. Piowd. Cow. 98. b. Gittin's cafe. So that it is in the 
difcretion of tlle court to arraign him or not before B. and C. be at­
taint, tho it be the fafer courfe to refpite the arraignment of the ac- , 
celfary till Ii. and C. appear or are outlawed. 

If A. be indiCted or aPRcaled as principal, and B. as accelfary b!fore 
or after by the fame indiCtment, and the principal plea,d in bar or 
abatement, or autrtfoiu acquit, the aocelfary fh~lI not be forced to 
aofwer, till that plea he detCl'lnined, for if it be found for A. the ac­
celfary is difcharged, if a&ainfi: A. yet he fhall after plead over to the. 
felony, and may be acquitted. 0.9 H. 7. 19. b, . 

If A, be indiCted as principal, and B. as accelfary, the~ may be both 
arraigned together, and plead together, and put UpOD their trial by 
the fame jury, and the jury {hall be charged to inquire firfr of the 
'Principal, and if they find him not guilty, then to acquit the accef­
fary; but if they find him g uilty, thell to inquire; of "the acceff'a'l' 

Seigneur Sane/lor's cafe (c), 40 .djJiz. 8. 7 H. 4. 36. b. Coke [6 J 
foper fiatute Wtjlm. 1. cap. 14. (d); but in that cafe judg. 25 
JJft!Iftt mull: be firll: given of the principal, for if any thing obll:ruCl: 
judgment, as clergy, a paruon, &c. the accefI"ary is to be difcharged. 

If. A. be attaint of murder upon an appeal, and then A. is indiCl:ed 
of murder as principal, and B. as accefI"ary, the principal pleads the 
the former attainder, B. {hall not be put to anfwcr as accelfary, be- . 
eaufe he is not attaint upon the fame fuit, and fo 'it rs if the attainder 
of A. were firll: upon the appeal. 7 H. 40. 36. a. Stamf. P. C. 47. a. 

• j 

Coke ubi fopra. . 

0) To make thi. tonrtfteot with what 
pi Wore, we muft under/land the / .... 11' 

palU~ to mean, that where be ;. indi&ed 
II accdWy to .11, he /hall not Ix arraigned 
• , .tctjJ.'Y to tb ... U tili all be attaint or 
Hila_ell; MIl 111"- that Uic ~Qlln may in 

(llch care, if they pJs(e, arni4D him CIIIl,. 
IlJ 4,""'.'1 10 II .. .. II ."... chit eM 
othera aD not .ppear. 
() 9 c,. "tt· 119· •• 
( it) I C,. 111/. 18 •• 

If 
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If the principal be attainted ilnd hath hiS' clergy,. or be pardon 
after attainder. the accelrary Jhall ~e put to anfwer; but jf the prio. 
cipal be (Joly coo.iet and hath his clergy, or be pardoned, or fraods 

. mute, or dies in prifoD hefb judgment, or challenges above thirty-fix 
peremptorily, the accdrary {hall not be put to anfwer, for the' prio. 
cipal was never attainted (e), and altho for~erly there were diver£ty 
of opinions in the books in thefe cafes (f), yet the law is now fetded 
as above (g), 4 Co. Rep. 43, 44 . . Bibi/h.', cafe and Syer's cafe, Cokt 
fuper WcJim. 1. cap. 14. . 

If the principal be er.roneoufly !l.ttaint, the accelrary fuall be put to 
anfwer, and fball not take advantage of the error in that attaindf'.l', 
2 R. 3. 21,22. but the principal reverfing the attainder, teverfeth the 
attainder of rhe accdfary. 18 E. 4.9. b. 

If"t. be indieted as principal, and B. as accefi"ary blfor~ or tifter, 
and both be acquit, yet B. may be indiCted as principal, and the for. 

, acquittal as .acceffary is no bar. IJ.. E. 6. B. Coron. 186. Knight~ 

ley's cafe, Crompt. f. 43. a. 
6 6 'But if A. be indiCted as principal and acquittod, he fhall 

[ 2. ] not be indi8:ed as acceffary before, and jf he be, he may 

plead hIS pner acqui~ in bar, for it is I n fubflance the fame of. 
feofc, Stam! P. C. Lib. n. cap. 86. /tJ/. 105. a. 2 E. ~{. Coron. 150 

f:J 2 2. but the an£ient law was oth~rwife'. 8 E. 2. Corollo 424. 

But if he be indi8ed as principal and acquitted, he may yet,.be in. 
cli&ed as accdfary ofter', for they are offenfes of feveral natures. 27 
4../Jix. 10. Ii 5. Co;"J1t. 463. Stamf. P. C. ubi fup ra. 

And fo it is if he be indrCted as 'acceffary 'efore and acquitted. yet 
for the fame reafon he may be indiCted a,s accefi'ary afttr. 

( ,) It wu fo~ thIS re~ro", that TYefio" 
the princip;1 laor in the murder of Sir 'Tb.,.,,. 0"" . bMr:J o»1d 1I<>t for • long 
while be pre.ai led with to plead, that 0 

the clrl ~od countA!r. of S~.fot, who {"c 
the moven "Id procurera might ercape. 
Sec .sttlt~ err. '.1. I. p. 3r4' 

(I) &e "." SI, 8. 
(zl But finrc our autbor wrote, it il 

fettrll<i quite otbcrwi!e by 1 .Au, ,,,po 9. 
Ibr by that ftatutc. " 'If any principal of • 
.. {eAder lUll be convi8.ell (If I'clony. nd 

fa mute, or challmgc above twenty, It 
II lh.lI be lawful to proceed 19ail\fr the 
.. ;ccclTary, either before or .fter tbe r.a, 
h in tbe rame Dilnner as if ruch pri cip.! 
.. felon bad been attainted thereof, nOl- , 
.. witb!hndiD$ fuch principii felon be .d. 
.. mittea to hiS cJ~rgy, or other wife de. 
c, J~v rd before attainder; and every fuch 
.. acce/fary, if can idcd, llnnd mUle, fslt. 
•• JDall fuife( the fame punilhruent, a if 
U fuch princiial b d be n lltaiDlCd. 

~c trAP. 
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C HAP. LVIII. 

Concerning felonies by aCt: of parliament, and firJi concerning rape'_ 

H AVING thus confidered the felonies tha~ are by the common 
la w, I now proceed to the handling of folonies by aCt: of par­

liament, and becaufe it is hardly poffible to reduce the tides of them 
Und!!f any dependent method, and difficult to dlge~ them under heads, -
I fllall take them up in order; of time, according to the feries and -
order of the reigns and yeacs of the feveral kings wherein they were 
enaaed, onW where I meet widl any felony in the time I)f any king's 
reign, I {ha~l a . near as I can bring together th fe Afu of Parliament 
both before and after, that cOllcern that fubjeCt:. 

And fufi concerning rape. 

Rape was antiently a felony, as appears by the 101M of (6 ] 
AdleJlane mentiond by Branon, Lib. III. (a), and was pu- 27 
nilbed by lofs of life. .. . , 

But in procefs of time that puni(hment feemed too hard; but the 
truth is, a fevere puniOlment t'Ucl.eedeo in the place thereof, viz. 
'Caftration and the lof of eyes (b j, as app ars by Branon (who .­
wrote in the ti,'n;;f Hmry 111.) Lib. HL cap. 28. but then, tho the 
olfender wl.'re conviCt: at the king's futt, t' e v . n that was ravil) ,t 
(if lingle) might, if (he pleafed, redeem him from th~ execution, if 
fue eleaed him for her hufband, and tbe offe,nd r confented thereunt 

ears by Brallon ubi Jupra. 
This kind of puni(hment it feems continued till 3 E. 1. at)d th~ 

by the fia(ute of /1/ eJlm. 1. cap. l :L (c), it was enaCted, "That none 
" raviili or take wilh force a dam~ 1 within age with her confent 
.. nor againfi her confent, nor no dame, damfel of age, nor any other 
" woman againfi her will; and if any do i ,the art may fu with. 
~ . in forty days, and common rig\)[ fhall be done; alid if none fue 
.. within forcy days, the king 1hall have the [uit, and the party con­
., via fuall fuffer two years imprifonment, and -be ranfomed at t~ 

" king's pleaful'e. 

( .. ) Dt C".II4, '11/' as. f. 147. •• ugu Gu/.1.. I. 19. 1Yi1 •• IJI' .4_p.-s_ 
0) By the law. of 11',(1;,,,,, I. tbi. of·. p. 2.U ~ :&90. . 

fenCe was pllnilhcll with wuauoa. YiM ( ,) a C,.l"./liA 11", 

VOL. 1 1S Jl Tho 
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This fiatute gives a puniihment by imprifonment and ranforn only, 

if attaInt at the king's {uit, and takes away caflration and putting out 

of eyes; but it {eerns as to the fuit of the party, if commenced ~'ith. 

in forty days, it alters not the puni!brnent before, Le roy /u[ ferr" 
CIImmon tiroiture. 

But by the fia t ute of We/1m. 2. cap. 34. ( d J the offenfe of rape 

is made felony, "If a man ra\·ifh a married woman, dame, or damfel, 
II where file neither aff"ented before nor after, Eyt judgmmt de V) (5 

." member; if (he affent after, yet the king ilial1 have the fnit. 

TIus created rape a felony, and therefore it was not inquirable in 

a leet, for it wa made felony d, novo hy this fiatute, 22 E. 4. 22. a. 

6H.1.4.b; .,) 
J1 [6 8J Rape is the carnal knowledge of any woma above the 

2. age of ten years againfl: her will, and of a woman-child 

under the age of t years wi~h or againfi her will. Co. :P. .. C; .cap. 
11. p. 60. 

The eff"ential words in an IndiCtment of rape are rapuit & carnlJiiter 
'€agJt vir, but carnaliter cognovit. nor any other c~rcumlocution with. 

vut- tne rc rapuit are not fufIicicnt jn a legal fenfe to exprefs rape. 

t H. 6. 1. Q. 9 E. 4. 26. rz. 
To make a rape there mull: be an aCtual penetration or rtS in re, 

(as alfo in buggery) afld therefore emifJio fem;"is is indeed an evidenco 

of penetration, but fingly of itfelf it makes neither rapo nor bug. 
gery, but it . only af\ attempt of rape or buggery, and is (everely 

puniihed by fine lind imprifonment. Co. P . C. cap. 10. p. 59. 

But the teall: penetration maketPt it rape or buggery, yea altho there 

be not emiJIio feminis. Co. P. C. ubi Jupra; the old exprefiio 

~ji'ulit ti 'IIirgi"ilattm, and fornetimes puce/larium filum. Bratl. 
Lih. fiI. (,J . 

And therefore I Cuppo the cafe in my lord Coke's 12 Rep. 36. 

5 Jrle. that faith, there anull: be both, viz. /Ienetratio & emiJJio fiminis 
to make a rape 'br buggery, is mitlaken, and contradiCts what he faith 

in hi~ pleas of the crown; and be&ies, it is poffible a rape may be 

tommitted by fome. · quib"s virg~ e,.el1i, adfit, & emiJIio Jm/inis es· 

",odam dr(elfu dtjit, 1:5 phyficians tells UJ. . ' 

If A. acrually ravilh a woman, and B. and C. were ~'efent, aiding, 

;and abettioi. they are all e'luallr principal, an~ all {ubjeCt to the 

\ 
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fame puni{bment both at common law and fince the ltatute of ff'tjba. 
2. tie lJlIO infra. 

It appears by BraOon, uhi jupra, that in an appeal of rape it was a. 
good exception, 'JuDd ante diem & annum con/entas ;n appello habuit 
lam ut cOluubinam & amicam, & inde ponit fi fuper patriam, and th~ 
reafon was, becaufe that unlawful cohabitation carried a pre{umption 
in law, that it was not againfr her will. 

But this is no exception at this day, it Olay be an evidence of an 
affent, but it is not nece£[ary that it {bould be fo, for the [6 ] 
woman may forfake that unlawful courfe of life. 29 

But the ,hufband cannot be ,guilty of a rape committed by himkIf 
uyon his lawful wife, for by their mutual mCltrimonial confeot and 
contraCt tbe ife hath given up herfc:l~ in this lc.iqd untQ her hlilfband,. 

"-
which file c nnot retraCt. I 

A. fband of B. intends to profritute her tQ a J.'ape by C. a-
gainfr her will, and C. accordingly doth ravilh her, A. being pr~fenr, 
and affifring to this rap.e: in this cafe thefe points were refolved, 1. 
That this was a rape in C. notwithfianding the hufban4 affifted ill 
it, for tho in marriage lhe"hath given up her body to Oli , 
lhe is not to be by him profiituted to another. ~. That the hufband 
being prefent, aiding and affifritlg. is alfo guilty as a principal ill 
rape, and therefore, altho the wife cannot have an appeal of rape 
againfi her hufband, yet he is indiCtable for it at the king'$ fuit as a 
principal. 3. That in Ihis cafe the wife may be a witnefs againft 
her hulband, and accordingly fhe was admitted, and tf. and C. wero 
both executed. 8 Car. 1. Gajus comitis Cfljildzavin. (/) 

• by force take B. and by force and menace compel her to 
marry him, and then with force A. hath the carnal knowledge of B. 
againfi her will, tho this marriage be voidable, yet it is not fo fimply 
yoid as to enable her to maintain an appeal of rape againfr .A. for ilie 
may by her confent affirm this voidable marriag~, and therefo .. e in 
the like cafe, Rot. Pari. 15 H. 6. n. 15. th re ~s a fpecial aa of 
parliament to enable the lady Ifah" BUJIt'" to bring an appeal of raPf 
againfr William Pull in that cafe 1l0twithfi.n.6ing tbat marti"ge; b-. 
that marriage had been di{folvable by a declaratory fente~e in ~9urf 
ehrifrian, becaufe obtained by a plain .force; and if fuch a di{folution 
ilf the JIlarriage had been obtained, theo it fe~mj to m~ that, if the 

(f) Sec Hili. 116' ~"". C,8. Y,I. II. I. 9J.-.9~. "., 1',.. Y •. 1. .~. 
N D ~ , / c;arnal 
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carnal know] dge of her were forcible :md 'againfl: her will as well 

as the marriage, that rape was punifhable as well by appeal -at the 

fuit of the lady, as by indiCtment at the [uie of the king, without the 

aid of an act of parliament, for ie was really a rape, only the marriage 

6 ~ de fall d was an impediment of its puni!hment fo long as de 
[ J

O
" faBo the malfiage continuell, but now that impediment being 

r moved by the cieciu! awry fentence, and the marriage'made voi9 ab 

i'litio, ie i all one as if ie I aet never been, and tho relation be a legal 

fietion and illtenta ad unum, yet in this cafe the marriage and carnal 

knowlrdge bei g one intire aet of force, and confecutive one upon an­

ot r, in the real eifea. of that fir(\: forc.e, it fhall remain punilhable as 
ifthere had been no marriage at all ; .but the fl:atute of 3 H. 7. cap. 2. 

rgJ hath provided a remedy in this cafe, fo that this !Ulty need 

not come in quefrion. 

An infant under the age of fourteen years is prefumeJ ~:'\~ lIn­

blt: lu, commit a rape, and therefore it feems cannot be guilty of It.,. 

and tho in other felonies malitia Jupplet trtatem in fome cafes as hath 

been t1lewn, yet it feems as to this faa the law prefumes him impo-
- "tent, -.-\t as wanting difcretion. r . 

But he may b a principal in the fecond degree, as aiding and affifi. 

ing, tho under fourteen years, if it appear by fufficient circumll:ances, 

tI at he had a mifthievous difcretion, as well as in other felonies. 

Thus far of the nature of rape, and who may be culpable of it. 

Now we will confidu upon whom it may be committed, and [orne 

otht:lr confidc;':ltiolls touch:ng this fila.. 

It wns doubted, whether a rape could be committed upon a female 

child under ten years old, Mich. 13 & 14 Efiz. Dy. 304. a y 
the ita tute of 18 Eliz. cap. 7. it is declared and enacted, II That If 

" any penon !hall unlawfully and carnally know and abufe any wo­

.. man hild under the age of ten years, it !hall be felony without the 
" benefit of clergy. 

My lord Coke a'dds the ~ords, 6ither with her will or agai1!fl lltt' 
.,jl/, a1' if ere fhe above dIe ag~ of ten years, and with her will, 

it ihouJd not be I ape; but the fiatute gives no fuch intimation; only 
declare that fuch carnal knowledge is rape. 

(6 I) And therefore it feems, if !he be above the age of teD 
3 years and under the age of twehe years, tho !he coruent, 

, 
(I) By tfi. iltiutt , IQr,ilc ~, aWIY ~d mmyiog a 'omu 'rinll ber will is 

eaclc Eclooy. !-.' r ' . -I . I • 

~~I ~' It 
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'h ;S 11Ipe. I. Bccallfe tbe agc of confent of a female i not ten bnt 

tweh·c. 2. By tbe fi:amte of Wrjlm. 1 cap. 13. ROJ dt'ftnd, qut! 11 tl 
f rtlvije fit prig!lc a foyce damfil deills a e, !Ie pCY Jon gru ne fans fi ll 

If''u; and my lord Co,~c in his expofition upon t:lat ftatut (h) de-
lares, that thefe words deins age roua be taken for her age of con­

fent, viz.' twelve years, for that is her age of confcnt to m rriage, 
and confeq u ntl y hc.r conrcnt is nor material in rape, if Ole be under 
twelve years old, tho above ten yeats a d, altho thofe words are l)y 

fame mifiake crept into my lord Coke's definition of rape, Co. P. C. 
cap. 11. but if {he be above the age of twel ... e years, and confenting 
at tlle time of the fact committed, it is not felony . 

But if {he were above the age of twelve years, and confented upon. 
menace of daath, if {he confented not, this is noc a confenc to excufe 
a rape. 5 . ,~. 6. a. D alt. cop. J 0'7 • (i) , 

A .t:be fore tbat opi nion of Mr. Finch ci te by Dalton ubi f upra, 
r d y tamford, cap . H . fol. 24. out of Britton, tbat it can be no 
mpe, if the wOlDan conceive with child, feems to b~ no Jaw, lIIulicr 

(fil m vi cpprejJa conciperc pOItj/. 
If tbe woman cunfcnt d not at the time of the Ta e co . erJ, 

but con~ nted aftef. flle {hall n~t hrrve an appeal of rape by the natnte ' 
of Wcjlm . 2. cap . 34. but yet th~ k ing {h all havo the fui r by indiCt­
ment, and by the fiatute of 6 R. z. rap. 6. if {he hav ... a huSband, he 
!hall have an appeal , and j f {he have none, thcn her father or other 
II( xt of blood {hall have an appcal of fuch TJlpe; and ~y the fame • 
fiatute as well the ra"i{her as the ravifhed , that fa a nted, are dif­
abkd to have allY dower, inheritance or Jointure; and the n xt of 
blo0d of fuch ravifher or affenting raviOled, to W h 01l1 their lands 

all d re en, remain or fall af:er their death, Olall enter upon the 
fame, and hold it a an enate of inherita nce. 

But an alfent after through menace of death i not fu~h an alfent, 
as incul S th is penalty; quod vide 5 E. 4.6. a. 

As in other felonies, fo in thib there are or m y be acr.cf- A 
~ ./ 

furi biforc and aftcr, fonho this be a fd ony b,' act of par· [632J 
liament, that fpeaks only of thofe that c mmit the ofitmfe, yet coo- I 
fcquentially and incidentally acceffaries bifore and after are included, 
and fa III every new !tatute making a felony without fpeak ing of 
accelfaries bifore or after. Co. P. C. cap. 10. p. 59. and Co ill 
buggery. • 

(/I) 11"./1il. 18~. (i) u,.,u Edt. tpp. 160. p. P 4-
n 3 An 
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And ttote, that at the time of the making of tht ftature of 13 E. 1. 

tape was not felony, fot it had long continued under the nature only 
of a mifdemeanor and not a felony, and therefore it is not at this day 

inquirable in a leet, became it is a felony newly created. 6 H. 7. 4. b. 
22 E. 4. 22. 4. 

The regular means of bringing this off"enfe to judgment was either 
. at the fuit of the king »y indi6hnent, or ~t the fuit of the party by 

appeal. 
The indiClment ought to have thefe ingredients, 1. It mun be.ft­

Janice. 2. It mufl: be rapuit & carnaliter cognovit. 3. It muft coo­
clude contra formam...flatuti 13 & 14 ELiz. Dy, 394. a. 

It may be profecuted by indiCtment 'at any time, for nullum umpus 

.uurr;t,reii. . 

An appeal of rape lies for the party ravi{hed, and itl the confent 
after the rape, (be is barred of her appeal, and her hulb, 'ld, If mar. 
ried, or the next of !Cin, 1 !ingle, may have the appeal by tho a~ 
of 6 R. 2. cap. p. 

If the next of kin were the ravifher, his next of kin thaU have 
-&e aoneal by tbe equity of the natute of 6 R. 2. 28 H. 6. Coron. 459. 

As to the' appeal of the party ravi.hed two things are neceff'ary, 
, 1. That {he make frefh difcovc:ry a'ld purfuit of the off"enfe and of­

fender, otherw-ife it carries a prefumption that her fuit is but malicio 
and feigned j this Brallon at large defcribes Lib. lIT. cap. 28, f. J 47. 

II. Cum igitur virgo corrupta Juerit & oppreJJa, flo tim cum fallum 
recen1 Juerit tUm clamore & Ilutifso 'ehet accurrerc ad viI/as vicinal, 
~ ibi i"juriam fibi iliatam probis hominibus ojlmdere, Janguinem fS 
tle.ftes foas Janguine tinllas & 'Ucjiium fcij]uras, & fic ire debet ad prl­
Jo.!t/lm hundredi & ad firvitntem domini regis, & ad ~()rfJnat()res 

[
6 ] vit-ecomittm, & ' ad pl'imtim comitatlmt facial appelium, &~. 
33 2. That the appeal be fpeedily profecuted, for it feems, that 

a year and a day be not allowd in tbis appeal, but fome iliort time, 
tho it be not defin~ in law what rime, ,but lies much in the (lifcretion 
of the court upon the circumfiances of the faCl:, yet the nat ute of 

..JI'':./Im. 1. cap. 13. allowd but forty 8ays: long delay of profecution 
ill fuch a cafe of rape always carries a prefumption of a malicious 
pro{ecution. 3. If the wife hath once confented after, her appeal 
is barred. 

By the flatute of 18 Rliz. cap. 7. the principals in rape are oufl:c;l 
of clergy, whether ~ey be principal~ in the fuft degree, fli~. he that 

com-
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..I committed the faa, or principals in the fecond degree, viz. prefent 
aiding, and a1Ii14ng; but accelfaries before and after have their clergy. 

Touching the evidence in ao indiCtment of .rape given to the grand 
jury or petit jury. 

The party ravilhed may give evidence upon oath, and is in law ~ 
competent witnef~; but the credibility of her tdtimony, and how far 

forth {he is to be believec1r-n!ufl be left to the jury, and is more or lers 
credible according to the 101rcumfiances of faCt that contur ill that 

tefiimony. 
For jnaance, if the witners be of good fame, if the pre{ent!y di(cover. 

ed the offenfe made purfujt after the off"encler, Olcwed circumllances and 
f1gns of,the injury, whc;reof many are of that nature, that only-women 

are the mon proper examiners anrl infpeaors, if the place, wherein the 
faa was oone, was remote from people, inhahitants Qr pam;ngers, if tne 

offender ~ for it; thefe and the like are concurring eviclence~ to gjve 

~te probability to her tefiimony, when proved by others as well 
as herfclf. . ' . 

But on the other fid!!, if {he concealed the injury for any confide­

rable time after fue had oppor~nity to complain, if the place, where 
the f~a was fuppofeo to be ~ommitted, were near CC:";nhaulcants, or 
common. recour[e or palfage of pa!fengers, and (he made no outcry 
when the faa was fuppofed to' be done, when and where it ii pro­

bable {he might be heard by others; there and the like circum. 

fiances carry a firong prefumptioo, that her tefiimony , is falfe or 
f.elgneq. • ' 

If the rape be committed ~pon Ij. child untler t~veJ\'e year~ [6 ] 
old, whether or how fhe may be admitteJ to give evidence 34 

.... be confi4c::rable. (":I<) 
(.) For lh~ m ight al that age rtJaintain (Ju'd pr".i8a rrl1nJg'1/i,jibilnlZ6juiJ tlit ~ 

an appeal pro ,apIU, Paftb. 33 E. 1. R. t. (1nno I",di,.,it ad aa,,,p',.'" ip}u. Ifahdlllll 
16. in dfJ,j •• Lonaon. Co,am B.q:e. 'j9m" WflY'fI libra,u"" f!f •• E! p""dil/u, Jacob .. , 
Pocbi" m,erchant was attached, and brought ",tnit, & deltlldil '/tI",,,, Itlonim", raptli"', 
Coram Reg. to ,n{werlo Ifab./ daughler of &Je. Et I'd it allocantiam dt appello i/!fiul Ha­
I!",,,,a d. Lang,llJ' de raplu & pace "gi. beltz, atjieut Ip);,m Jacobul!) I'd vtrba iff 
Ir.OIi, 'Who appeal'd him afler'this mannot, appell. "/lia /ia," fiif n uJJarill, a, ,on",ml,w­
I" VIi<nd"", narraWtm (1111" -tliu'I,.-I{a- lia. nqf/ ~"pellal. EI' 'I'''. It»Ijllll " .. id IJII~tl 
kll. }/ia Emma: de Langekye, de "'I, a"eell~ "" (s! c. infuj/iciensl tfl, COI!fidlralum -ft,.. 
.we", Il n •• ,u", &! aimid:i ditil, ,!uld pr.e l- lJuDd "rldiO. Fabell~ toIIf",i,I",.,. /IIllft/­
Ius Jacobus tii, do",i",,; ,,,":dma poJl fiJlum d/lp ; f!I p1j1ta .; r"",jttit., prifona, & /lTI­
jalla; Martini, allnoR. R.1f., 33, "pud Lon. di8u, Jacdiull '1uoatl (I/'P,I/u.'fjiu. lfa6ellas 
don ill a/ftS ,ftrati neil ~ .oHoJit. 'tcc/rjilll tl"/I.,PtJu~fII flllidu., fdc. He was Ih~1I • 
lall{/j Benedltli pe Scherhog bort. VtfPtTli'lfi ,rraiglled at the king" Cuit a' "aplli "rllft/IRo, 
ipJ4m Habdlam "pil, f!!f jlt '1uarJp,,,, tde,.4 and was ~,~d, ~Ild CI>Jlviatd; but Ice klAg 
luo portltvil, &"o"a pacem d.",ini Ttgis """ aflerwa,ds ,.m!fit prd!diffo Jacobo judicium 
,i tOJlCJIbuie, & ",irg/nitaum Jual1l rapuit ; & .Id! & fIr.I1thr.r"", i lid 1"M I.";''' r,ii"l1~ 
tntit ,,,U i"jlilia,ii d,min; rEgil f uptr ~o( jib; t'01lt1l1 jlro tllli8. prd!diOo, E!/.fintlll font ~u". 
/1";'.' j_jliritltlt f:I rlmtdj~m , £t f~tri""" iff'''/I "te ptr c,nlum Mrll', 

N 11 4. 
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It feems to me, that jf it appear to ' the court, that lhe hath that 

fenfe and underfi:anding that the knows and confiders the obligation 
oran oath, tho (be be under twelve years, ihe may be {worn j thus 

we find it clone in cafe of evidences againfi: witches, an infant of nine 
years old was {worn. Dalt. cap. 111. p. 297. (k) 

But if it be an infant of fuch tender years, tbat in point of :!ifcre­
tion the co.urt fees it unfit to fwear her, e I think the ought to be 
he.ard wilbout oath to give the court information, tho fingly of irCelf 
it ought not to move the jury to conviCt tbe offender, nor is it in 
jtfelf a fufficient tefiimony, becaufe not upon oath, without concur­
rence of other proofs, that may render the thing probable j and my 
reafoD are, l. The nature of the .offenCe; which is mofi timos fecret, 
and no other tefi:imony can be had of the very doing of tke faet, but 
the party upon whom it is committed, tho there may be other con­
current proofs of the faet when it is done. 2. Becaufc: the ~hi ld 
complains prefen,t1y of the wrong done to her to the mother --0; ot 
relations, thei evidence upon oath (ball be taken, yet it is but a nar~ 

J
6 ] rative of what the child told them without oath, and there is 
Ji .. JDuch more reafo n fo r the court to~hear the relation of the 

child herfelf, r than to receive it at fecOlicl-hand from thofe that fwear 
they heard her fay fo ; for fuch a relqtion may be falfified, or other­
wife reprefeutcd at the fecond-hand, tban when it was firfi: delivered. 

But in both thefe cafes, whether the infant be fworn or not, it is 
necdfary to render their evidence cr dIble, that there {hould he 'con­
current ' eviden to m~ke out the faet, and not to ground a con­

ietion fingly UpOll fucb an accufation with or without oath of an 

infant. 
For ill many cafes there may be reafon to admit fuch w~ne es t 

be heard, in cafes efpecially of this nature, which yet the jury is not 
bound to believe; for the excellency of the triall>y jury is in that 
they are the triers of the credit of the witneffes as . well as the truth 
of the faCt; it is Oile thing. whether a witnefs be admiffible to be 
heard, another tIling, whether they ar to be believed when heard. 

~ 

It is true rape i a maft de! frab crime, and therefore ought fe-
vcrcly and impartially to be punj£hed with death ; but it mufi be re­
membered, that it is an accufation afuy to be made lnd hard to be 
prov el, and har er to be defl nd by the party accufed, tho never fo 

innocent. 

(A) New Edit. I. 541. 
I fuall 
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I £4all n ver forget a trial before m [elf of a rape in the c 

S U/llX. 

There had been one of that county conviB:e-c1 and executed for a 
rape in that county before fome other judge about three afIize 

fore, and I fuppofe very jullly: fome malicious people fe ing ho~v 

ea(v it was to make out fuch an accuiiu ion, and how difficult it as 
for the party accu(ed to clear himfelf, furni111ed the two afIizes follow­

ing with many indiCtments of rapes, wherein the parries accu ed 

~ith [orne difficulty e(eaped. 

At the [econd aJIizes following there was an antient wealthy man 

of about fixty-three years old indieted for a rape, which was ful ly 

{worn againft: him by a young girl of fourteen years old, and a con­

current tcfiimony of ber mother and father, and {orne other rc1ations. 

The antient man, when he came to his defenfe, alledged that [6 6] 
it wa!> true the faet was fworn, and it was not poffible for 3 
~to produce witneffes to the negative; but yet, he faid, hi very 
age carried a great prefumption that he could ,not l>e guilty of that 

crime; but yet he had one circumllance more, that he believed woula 

fatisfy the court aDd the JUH. that he neither was nor could be ilty· 

<lnd being demanded what tbat ' was, he raid. he had f(;'; above ~ ven 

years lall paft: been alRieted w~th a rupture [0 hideous and great. 

that it was impoffible he could carnally know any woman, neither 

had he upon that account, during all that time carnally known bis 
own wife, and offered to thew the fame openlr in court; which for 

the indecency of it I declined, but appointed the jury to"withdraw into 

orne room to infpeet this unufual evidence; and they a cordingl,. 

did fo, and came back and ave an account of it to the court, that 

t w:S impoffible he lhould have to do with any woman in that kind. 

much lc[s to commit a rape" for all his bowels feemed to be fallcD 

down in thofe part, that they could fcarce difcern his privitie , the 

rupture being full as big as the crown of a hat, whereupon he was 

a quitted. 

Again, at Northampton affizes, before one of my"brother ju/lices 
upon the Niji prius, a man wa/indiCted for the rape of two yOUtlS 
girls not above fourteen years old, the younger fomewhat lefs, and 

tl e rapes fully proved, tho' peremptorily denied by the prifoner, he 

~ s there ore tCl the fatisfaClion of the judge and jury conviCted; but 

before judgment it was moil apparently di~overed, that it wa but a 
malicioUl 
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aaliciom contrivance, and the partY innocent; he was therefore re- \ 
prieved before judgment. 

I only mention thefe infiances, that we may be th more cautious 

upon trials of offenCes of this nature, wherein the court and jury may 

with fo much eafe be impofed upon without great care and vigilance ; 

the heinoufnefs of the offenfe many times tranfporting the judge and 

jury with fo much i"dignation, that they are over hafiil y • carried to 
the conviCtion of the perfon accufed thereof, by the confident teilimony 
fometimes of malicious and falfe witneiTes. 

See t. Black. Com. ell. IS' page ~lo-lls~Burn. Tit. Rape. 1 Hawk. P. C. t08. POIII. 

ton de PIce Reg~, 134. a. 

C HAP. LIX. 

CfJ1IClNlilll tlu [elony de uxore abduaa five rapta cum bonis viri. 

fJlper jiatutum WeJlm. 2. cap. 3". 
~. 

, 
~ HE words of the nat.ute are, b e mulicrihus abtluBis cum h~"is 
: ~ 'lIirorJlm fuorum nablat rex fel'iam de bonisjic a./j>rlrtatis. 

This part of the Il:atute hath affinity with what goes before in 
the fame fl.a.tute·concerning rape j and tho this learning hath been long 
antiquated, yet it is of ufe to be known. 

lfa wife goes away of her own confent with an'other man, and 
takes witli her the goods of the hu1band, this feems to be felony neith«, 
in the man nor in the wifc, tho Dalt. cap. 108. p. 266. ((/) ta es it ' 
to be felony in the man that takes h r and the goods; but it 1$ 

a trefpafs, for~bjch al common law the hufband may have an adion 
of trefpafs, tJuart uxorem fitam cepit ~ abdu:rit cum bo,us viri. 

But if A. takes the wife of B. againll: ber will with t)le goods of her 
bufbmd, but cloth "Dot aaually raviili the wife, it is felony as to the 
goods, for which the party may e indicted; but as to the taking 
aw~y of the wife it is but a trefp fs , fOT which the hu{band may 
have his Ction of trefpafs at common law, quare 1J~OYlm [1Iam 
rDPuiJ tJI lam cum honis tJI catallis (ld valmt', ESc. aDduxit t!J adkuc 
#/Iti",t. and in that ;I.flion lhall recover damages for the .taking of his 

ife and goods at common law. 
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But it ihouJd {cern, that he might ha e his action grotmded u 

the ft~tute of IYtftm.~. which dilfers only in thi m a tre{pafl at 

oommon law, 1. That the tre{pa{s at common law is pone P(1' v4dias. 
l!/c. but dlis is attachits, 14 H. 6. 9.. b. Again, 2. The writ at 
common law is general, but thi the ftatute concludes 6 
mrtra formam flatuti, quod vide Fitz. N. B. 89. 9 H. 6.2. '~. [ 38] 

But without quellion, if the wife were aCtually ravifhed and the 
goods taken, this aCtion lies for the hufband, and he 111aJ1 recover 
damages for tnt: rape as well as the goods, tho the wife were dead 
or divorced afler the rape. 44 AJliz. 13. 41 E. 3. Allion fur fla­
tate 37. 

And it feems fuch an aaion was antientIy ,in the nature of 11 

appeal of rape and robbery grounded upon the ftatute of Wcejlm. 2. 

And by the an'trent law the defendant being conviaed in a writ 
founded upon this {brute, as before~ was to have jlUlgment of death, 
471iich appears mofr evidentlv by the ordinance of parliament, Rot. 
Pari. 8. E. 2. M. S. and afterwacds Cent by Mittimus into the king'.s 
bench, T. 1 i .E. 2. Rot. 4. L01ldon, which recites, that in {ucb ca~ 
the defendant was not bajlable, Eovuod idem impillcit tItS,,ji nfl',) Tnoi.' 
rl' nfgr1Jio1rt -conviflus /uifJet. foJpmfioni ¥ldjMllicari d. trret~ and ~ 
ioreprov.ides, that the defendaOl, if -of good l. me, ihall be hailed. 

And according to this -are the books 1,3 AjJiz. 5. 1.5. E. S. Utllz. 
lari, 49. Voron. 12Z. 18 E. a. S2. a. and.a, aCe of a vicar cited. to be 
13 E. 2. who had his -clergy in this cafe, but it {bould 1eern it was,iQ. 
tended, J. When a ~e was a6lually committe4, v;de 44- 4fJiz. 13. 
and 2. When the aCl:ion was grounded upon the fta e, and not 
barely at common law. 

/" ~lt lhe law hath been long difufed to.give a 'Opital ju4gmeat upon 
h writ, and in proce[s of time nothing, as it feems, as recoverod 

-b,ut damages, tho the writ were -brought upon h aalute, for ropltit 
is now intended of a GmpJ~ taking .. 9. Eliz. -DJ. 2~6. b. 2 Co.lnJ1d. 
4J5.jup" W¢m. 2. cap. 34. 43E. 3. 23. a. 

~'Ild it {eems .t\le law was accordingly taken, lor -the 1l:atote of 6 

R. 2. cap. 6. gives an appeal trithe hufband for the rape of his w~ 
.in fame cafes, which it lleeded not have done, if by the law~ as itwas 
then ufed, the hulband might upon f\tch a writ cOllviCl: the party, and 
obtaiu judgment of death againfr him. 

lAnd befulcs, it wu very . ·onveoient. that in a ch·il 6 ] 
aClion fooned for .damagel, and that wants' the material [ 39 .. ter11ll 
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>terms of law to exprefs a felony, (namely carna/iter cognovit and fo­
IDnic~) judgment of death thould be given, a {o this courfe expired 
()f itfelf. 

C HAP. LX. 

Of felon] by purveyors taking viCtuals without warraI1r:' 

By the natute of Articuli Juper Cartas, rap. 2. It is enaCted, Si 
nul face prifis Jans garrant. & lei emport encountre vo/unt de ce­

.lui, a qe les );iens Jont, Joit maintcnant arrefi per ie vill, au "Ie prife ferra 

fait, & amifne a/ prochein gaol: Et fi de ceo foit attaint, foit fait de 
u', (Omf df laron, fi fa quantite de hims /e demalld . 

. If .d. having no commiffion take goods by pretenfe of a t.:ommifiicm 
as purveyor, and the party not kn~m'ing that he hath no commiffion 
fell and fuffer him to take it, yet this is felony; but if the owner 
~1r ..... 'Ctl....h~ had no commiffion, and yet wi\li~ly fell it to him as 3 pur-

veyor, and he take and carry it away~ this is not a carrying away 
againft the confent of the owner to make a felony within this ftatute. 
2 Co. Injlit. p. 546. Juplr Articulis, cap. 2. 

This point of felony is confirmed by the fiatule of 18 E. 3. cap. 7. 
"and 4 E. 3. cap.~. 

Afterwards tly the ftatute of 5 E. 3. 'Cap. 2. and 25 E. 3. cap . ] • 

.. If a purveyor thall take goods above the value of twelve-pence 
" without teftimony and appraifement of the conftable. or without 
U talli s given, this is alfo felony. ,. " 

[
6 ] Again, by the i atute of 25 E. 3. cap. 15. "If a purveyor 

4
0 

"take {beep and their wool betwixt,Eo/ler and Midfummer, 

" it is felony. if he lore them at his own houfe. 
Again, by t~e fta~ute of 36 E. 3. cap. 2. "If any purveyor take 

, "good 01' carriage, otherwife rl),an is contained in their com-
' " miffion, it is felony. ~ . 

But in all tl efe felonies the offender is not oufied of clergy, but 
he fuall hay it: vide Co. P. C. cap. 24-. 

But thefe aas of p,.rliament and the punilhment of purveyc;rs is 
now out of elate. bee ufe,by the natute of 12 Car. 2. cap. 24. aU pur­
veyance is tak':J away. 

Only 
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nly b two fubfequent aCts, namely l~ Car. 2. cap. . and 1 
Car. 2. cap. 20. there is a fpeci I purveyance of carri e fettled for 
the king's houfllOld, and for the navy and carriage of ordnance ; but 
the fia tute of Articuli fitper cartas, and the other ftatutes making fe. 
lony in cafe of undue purveyance do not concern this new eftablilhed 
purveyance, bccaufe fetrled in another way; and therefore I {baU fay 
no more touching this matter. 

C H' A P. LXI. 

COllCCming the new felonies malled ;n the times of E. 2. E. 3. and 
R.2. 

I N the times of thofe kings there were but few new felonies enaaed 
other than thofe touching purveyors, whereof in the former 

chapter. ~ ~_ 

By the natute of 1 E. 2. Dc frangentihus prijon:::;, the law vas 
fettled in that point, whereof I ~lave faid fufficient (upra, cap. 54. 

By he {ratute of 14 E. 3. cap. 10. " If a gaoler or under keeper 
" hy too great durefs of imprifonment, and by pain make [6 ] 
" any prifoner in his ward to become an at>peJlor agai~fr 41 
" his will, and thereof be attaint, he fllall have judg ent of life and 
" member. 

1Jtefe words in any ·ael: of parliament E it judgmmt de vy & mewber 
ctcate a felony. 

This :tel: extends to a gaoler de folio, tho he be not a g~oler de jure . 
The offender hath tbe benefit of clergy: vide Co. P. C. cap. 29. 

p. 91. touching this felony. 
By an aet Rot. Par. 1.7 E. 3. n. 15. but not rinte~, the importa. 

tion of falfe and evil money is p ohiblted under pain of life and mem. 
ber, and lhe exportation of c or bullion prohibited under pain of 
forfeiture, and if tbe fearcher be of confederacy with the exporter, it 
j enaeted to be fdony in the fearcher. 

If it be faid this aCt was needlef: to make imper tion of falfe mo" 
n y felony, becaufe declared trrafon by the it rute of 25 E. 3. tbo 
anfwer is obvious. rBy the act of 17 E. 3. before-mentioned licen~e 

was 
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was granted to DIIJ&lJ merchants and others to import their own coin 
fo it were III good as ilerling, and that, if they pleated, the merchantll 
might trade between themfelves with ,that foreign money j am! it was 
nccetrary in refpCd of that foreign money to impofe a new penalty 
upon tht! importers of falfe mont!y of that lUnd, becau[e that for~gn 

coin was not within the fratute of 25 E. 3. 

But this {eems to be but a temporary law during that fpecial inLer­
courfe between the Englijh ana Dutch, and be fides by fubfequent 
ftatutes the penalty of trea[on is annexed to the importation ot coun­
terfeit coin made current by proclamation: quod vide fitpra, cap. 20. 

p.225. 
By the ftatute of 27 E. 5. cap. 3. of the ftaple, the exportation of 

wools, wool-fells, leather or lead by any Eng/ijIz, Irijh, or Welch-
1IZan, is prohibited under pain of lofs of life and member, and .for. 
feiture oflands and goods (a j, but this was repealed by the nature of 
36 E. 3. ~ap. 11 . whereby it was enaCted, that merchants denizens 
may pars withtbeir :wool as well as foreigners without being reftrained. 

[6 2.] But yet this was not full enough, and therefore by the 
4 fratute of 38 E. 3. cap. 6. there was a fuller repeal of the 

tute of 2 E. 3. a.s to the point of felony, yet theforfciturt! of la.l1ds 
and goods continued upon merchants :::lenizens, and the ftatute of the 
Aaple waa confirmed in all points by 38 E. 3. ~.p. 7. 

But by the ftatute of .43 E. 3. cap. t. the ftaple of Calais was abo­
lithed, yet by 14 R. 2. cap. 5. exportation of wool, wool·fells, lea. 
ther and iead a~e prohibited to denizens wider pain of forfeiture 

pfthem. 
By the fiatute of Z7 E. 3. de jW(JTJi[ori/IIlS, ~ap. 5. ingroffing of 

GofiDign wjnes made felony, but that penalty rt!pealed by the ftatute 
31 E. 3. t:o;. 16. • 

So that tilefe ftatutes frand now repealed. 
But yet by the ilatute of 18 H. 6. tap. 15. the carrying of wool or 

wool.fells out of the -.ealm to other places tban to the ftaple of CalAis 
without the king'. licence i. fdoor. excc:ptJ wools carried to the 
am of Mrocn. 

Tbia 1btute it fuppofed br Illy 10M Cob, P. C. tap. 32 to be in 
me, but that being doubted, becalde the tUple of Cai4is then in uf.c 
Mtb beea 10"1 finee aboIifucd, a new, provifion.and a better is made 
.., aa. of tbie Jftfeat pari:U1C1lt (h). 
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But whether tbat aa be in force or not, the off'ender was not there-
by excluded of the benefit of clergy. . 

By the {btute of 34 E. 3. cap. 22. the concealing and taking l1way 
of an hawk was two years imprifonment; but by the {brute of 3'1 E. 
3. ctrp. 19. the ftealing of a faulcon, rercelet, lanner, or laneret i. 
made felony. 

See the commentary Co. P. C. cEP' 34. where it is declared, tbat this 
aa extends only to faulcons, and thofe of that kind. 

The proof intended by this aa is not by jury bat by circum!lanc 
as varvels, E.!/c. 

The offender is within benefit of clergy. 
As to the laws in the time of Richard II. 
6 R. 2. cop. 6. concerning the punithment of rape, tk guo fatis, 

cop. 58. I 

'7 R. 2. cop. 8. of purveyors, de qua jupra, cap. 60. 

By the ftatute of 13 R. 2. ~ap. 3. "If any man bring 6 
II or fond into this realm or the king's power any fummons, [ 43] 
II fentence or excommunication againfr any perfon for the cawe o( 
.. making motion, aifent or execution of the ftarute of provifor , he 
" {hall be taken, -arrefied, and put in prifotl, and forrerr all his lands, 
cc tenements, goods and chattels ·for ever, and inc.:ur the pain of lill: 
" and member; and if any prelate makes execution of fuch {ummons, 
" fentence or excommunication, his temporalties {hall be taken and 
" abide in the lUng's hands till due red refs mad~. 

" And if any perfon of lefs eftate than a prelate mak foch execu­
" tion, he {hall be taken and arrefied and imprifoned, and make DOC 
" an4. rahfom by the difcretion of the king's couaca. 

The bringing in of bulls of this nature is againft the common law, 
~ and fometimes antiently punilhed as high treafon, TIde Co. P. C. cap. 

36. & libros ibi. 
But now by the flatute of IS Eli::. c.p. 2. the ofFenfe as ell in the 

bringers illt aa executors of thefe bulb, &c. is made lVg eafon, at 

ell in perfons ecoclefiafiical as t mporal. 
There is nothing dIe in thefe ng reignsthat enaat a new Ion,. 

only (om fiatwes direlling the procefs and jurifdiaiou, whereby fe­
]onies may be tried, 13 R. 2. C(II. 2. of 1be cot4\abJc anll 
marQlill, ~,. 
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C HAP. LXII. 

Concerning the new felonieS mailed in the times of H ~. H. 5. H. 6-
E.4. 

By the !!:at ute of 5 H. 4. cap. 4. it is ordained, .~ That none from 
" thenceforth !hall ufe to multiply gold or filvcr, nor ufe the 

"' craft of multiplication, and if any do, he !hall incur the pain of 

"felony in this cafe (a). 
And the It!afon of this aet was not· becaufe they thought the real 

tranCmutation of metals into gold or GIver was fcafible, r.,ut the rea fan 
is given in the petition of the commolls. Rot. CO". 5. H. 4. n. 63. 

Car plufcrs homes jlar colour de ccjl multiplication font faux 1II0ny a 

giund deceit· du roy f!f damage de Jon people: vide tamen Co. P. C. cap. 

20. difpenfations granted to particular perfons by 34 f!f 35 H. 6'. for 
the Uflllg of this art with a lIon obJiante of the fiatute of 5 H. 4. 

The offender is to have his clergy. 
And altho ": • .! ftatu te mentions nQ~ acc~lfaries before or afur, yet 

this fiatute making the faet felony d.oth cOl1fequentially fubjeet accef­
faries before and after to the penalty, tho this be made a qutere. Dy. 
88. in'Edm's cafe; yet it feems now fettled according to the opinion 
of my lord Coke, P. C. cap. 20. that there may be accelfaries to thi~ 
new fdony biforc and a/ttr. 

[6 ] By the fiatute of 5 H. 4. cap. 5. cutting the tongues or 
45 putting out the eyes of the king's fubjeets of malice prepen-

fed is enaeted to be felony. ,. 
. 'this was extended to other difmembring, as cutting off ears, by n 
Y. 8. cap. 6, but by an aCt of this pre[ent parliament (b) this and 

(a) The ° cnfe prohibited by thi. aa it was therefore repealed by r W. & MI 
W3$ not the extrachng goLd or lilver out of cap. 80' provided that the gold or Iihe1; 
icad or othcr metal which is DOW known cxtra8ed by the faid art be carried to 
by the n' me of refining, for that is not the the 'I fJ'Wlr of Londo" for the making of 
multiplication of gold or iii vcr, but only onies, ~nd be not otherwi fe diCpofed of. 
, feparation thercof (rom the eoarfer metal, ( b) u fsf ~3 eM'.~. whereby the cutting 
bllt the delign of the .8 was to prohibit o'ut or dif.bling the tongue, putting out an 
the tranfmlllation of one metal into .11'10- 9'c, flitting the nofe, cutting off a noCe or 
lher, which wu pretended to be done by , hp, cuttin~ off or dif.bling any limb or 
the philofopher" /lone or c;\ixir, whereby member, If done with an intention to 

[
eat numbeu were bubbled and chnted ; maim or d is6gure, i. fclony without bene­

ut however, ~c\ure fome perrolls were fit of clergy; upon th i& flatute Cdl .nd 
(grouodlefly) afraid to cxerc.ife ~be an of W •• dburn. were convi8ed and executed for 
fmeltiog aDd refining metals, lell 'tbey flit ting the nofe of Mr. Crifpe, 8 G .. · I. 
lftould faU III1der the pellah)' of this flatllLC, Sec &,"" 'Ir. Yfl. VI. I ' u:r.. 

fome 
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fome other difmembrings are mane felonies out of the benefit of the 

clergy. 
By the fiatute of 3 H. 5. cap. 1. "If any perf on do make, buy, 

" coin, or bring into the kingdom Galli-ha!l-pmc(, S'!/kim or Dod­
" kim, to fell, or put them in payment in this realm, it is fi lony. 

And b:v the futute of 2 H. 6. cap. 9. If nny man payor receive 
thc monty called Blanks, it is alfo felony; but both thefe are within 
clergy, and by the whole difufer of there coins thefe fiatutes are of 
litlle ufe. 

By the fiacute of 3 H. 5. cap. 3. it is enaCted, "That proc1a~ 
" mation !hall iffue, that all Britons depart out of the realm before 
.. the feall of St. John Baplifl next, upon pain of lofs of life and 
.. member .. 

But this was but a temporary law and expired. 
By the fiature of 3 H. 6. cap. 1. it is enaCted, "That no congre- . 

" gations or confederacies be made by ma[ons in their affemblies, 
" whereby the good order of the fiatute of Lahour(rs is violated; 
" and they that caufe fuch affemblies to be holden, !hall be adjudged 

" fdons. • 
But the fiatute of Lahourers 'being repeald by the mLtute of 5 Eliz. 

cap. 4. this law is confequentially repeald . Co. P. C. cap. 35. p. 99. 
By the fiatute of 8 H. 6. cap. 12. it is enaCted, "That jf any 

« record or parcel of the fame, writ, return, panel, procefs, or wa1'­
.. rant of attorney in the king's courts of ch~ncery, exche~uer, the 
" one bench or the other, or in the treafury, be willingly fiolen. 
" taken away, withdrawn, or avoided by any clerk, or by any other 
~, penon, by caufe whereof tbe judgment !hall be reverfed; [6 6]-
" th1t fuch fiealer, taker away, withdrawer, ('If avoider, 4 
" their procurators, counfe/Jors, and abetters thereof indiaed, and by 
" procefs the~upon made, duly conviCt: upon their own confeffion .. 
.. or inqueft thereupon taken of lawful men, hllf wbereof {hall be 
.. of men of any court of the fame courts, a.nd the other half of 
" others, thall be judged for felOllS; and that the juJges of the fame 
" courts, or of the one b.ench ;. the other, have ,power to hear and 
ce determine fuch defaults before them, and thereof to make due pu­
ce ni(hment, as is aforefaid. 

In the confiderati~n of this fiatute, it will be convenient to examine. 
1. How the Jaw fiood in reftreoce to the mjHters abovefaid )Jef'ore thlI 
act made . . 2. is the import of the feveraillartl of ~$ 4 
~~L 90 h 
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1. the common law, the undue rafllre, or em ezz.l:ng of a reco d· 
was a grea a ffen ft:: , for which even a judge himfelf was pu jl h.,~ ,1e. 

hy fine and imprifonmft t. 2 R . 3. 10. Hcngha'''l a jurlgc was :i 'oed 
ci"ht hUlldred mar s for raiflllg the record of .1 f l l" of lhj · [C"II fhil . 
Ii, gs and four pence impofed upon a poor mao, allo rcjllci!lg it to 

tix /11illings and eiLh t pence, (c) 
. By the natnte of J1~:J1I!1. 1. viz . 3 E. 1. cap. 29. it is enaa .. d, 

" That if any ferj eant, pleader or other, do any manner of deceit or 
" colluGon to the I: ing: 's court, or confent to it in the deceit of the. 
" court, or to beg lli le the court or the party, and be thenof attaint, 
" he £hall be iml ri foned for a year and :1 day, and from thenceforth 
" !hall not be heard to plead in that C01!ll't 

And if he he no pleader, he /1JalI be itllprifonecl in li ke manner, and 
if the trefpafs requires great.r pUllifhmcnt, it fhall be at the king's 

pleafurc. (d) 
6 Upon this :let it was that R Gbcrt de Grr)1zopc a cummon 

[ 47J attol11ey was imprifond for a year and a day, und bani(hed 

tlle court of common pleas, for ell1hez7.lin~ a part of a record, viz. 
T. 19 E. 1. R ot. 57 . in dor(o, C. B. mentionn in Co. P. C. cap. 19. 

p. '11. vide jin,Sr:, H. 22' E. ]. Rot. 33: in do1o. Cant. Coralll 

Rcge. (4i) • 
7: !i E. 3 Rot. 13. in do1o. 1?rx. B. R. Thomas of Car/cton COI1-

vict of the rafure of ;l1e word et in a writ, is committed to the mar­

ibal, (,5 i,lhibit;wl ~(l ci, l1C amcdo d~{rrviat in qJ/cio jive firvitio vire­
com', periculo tj«od irICU~71bit, and this it feems was ' ,1011 the fame aCt 
of 3 E. 1. (c) 

If a clerk had made a mifcntry of record, the judge, before whom 
it was, might, ore tenus, I(ctify thar mifentry, tho a con{iderabl~-til1le 
after . 

.111'.24 E. 3. Rot. 41. Kallc. Rc:r. it was prefented before R irhOld 
de Kllllcjltu//, and his fellow jufrice of oyer and terminer, 18 E. 3. 

(c) H,o.r"am wa\.a juligc in th~ reign 
of lid.una 1. and Ilis linc was employed 
for 1>llIldi~g a c1ock-h ufe at Wtjlmi"f/u, 
aDd fumilhing it with a : k, which made 
So~rh(OI (one of the judgrs f the king" 
Ix-och in the leign of qu .... n ElillliZbtlb), 
wben prcR by the chi(f julilCC to collfent 
tG. r_fllTc of the roll, ! y. th~1 he would 
aot do it, fDr b. _'4ftt ".r to .udJ g clt.d· 
... ft· C •• P. C. f,7"' 

(".) a C 11Ifilr. 2.13. ~ 

(*) Th is ",os tbe ere of Gd" de 9,.",., 
who was eonvltt, e. '/' ad (cit"I" pro(u"roit 
DtniJIiOllllR dici in !r"'./Ju ~ & yuorco CllrtJ", 
j it ;.lr iis de halite, fjuotl cO"am ' fl' "fun;,., 
!t .1 ; On account of which om,iflOn die 
Judgmen of the court of comrnOD pIe .. 
had been reverfed, pro dmpp.o, pT~diEl. 
«mmlltitMT ,naTefcello, & teJlt. fintm f"it 
cum do",i"o TIlt pT. 10 !,IUfis • 

( .) It docs not appear from the rccord, 
wbether the judgment waa grounded on 
Ibtut 3 E. I. OJ Ih. wmmo» law. 

that 
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that one Warefius a,tte Capele had trefpalfed in the fr warren of the: 
carl of Humingdon, and thc abbot of Battel, and he was conviCled 
by his own confeffion, and the clerk had entred the fine ten {hillings. 
'[he record being fent into the king's bench, Richard de KdlcJImlt 
came into court, f::! in.fpe/l9 irrottdamcnto, faid, Quod c/cricus ficus 
finrlll il/um ji,rrepti':!e f::! CPUI'a Iw ordum /uum intravi!, f::! dicit quod 
fini; j!lr aJ!iflus fuit Pet' ipjil1l1 f!f fleios /uos pro quolibet articulf) ad decem 

_ Urns , f!f fie fin is QUs ej lljJclIl "\Varefii jicmmatus fuit ad vitint; libras, 
& i1lud exprefse ore tenus .Ilie ncordotur, and pra yed for the king, fjuoa 
fi llis i1le /eculldul1l recordum j uum intrctur ;'1 rotufis extral1orum, an4 
it was accordingly eotred; fo.that a judge; of record is as it were a 
living record,. and controuls the e:1try of t-he c1er'k. 

In the time of Richard II. there happened two great complaints 
.. gainfl tht: judges and clerks for the mifcntry of a record: the ~ne: 

R ot, Par. 7 R. 2. pars 1. n. 57. for the lady Spencer, who [6 8] 
plear\cd LO a Quare Jmpedil brought againfi her by the king ; 4 
bue at the end of rr'inity term lal1, the rt~conl of her plea was rarea 
in a material place t.o her great difadvantage, and the judges refufed 
(0 amend it, becaufe after ·the tfrm : the acfwer was,.-

Tief pia come les jujiiccs voil/ent recorder qe ent ejloit pledez, foil de 

novel entre en Ie lieu de III ra/ure, • 'Iient eontrejleant qe Ie ttrme, en qel 
Ie dit plee fuit pled, foit ja pafl, (5 ,'oJ voil qc celui, qe fiji/a ya/ure. 
foit pUllijh pur fon ma!fait. 

The olher was R ot. Par. 7 R. 2. pays 2. n~ 20. at.the complaint 
of the prior of M ountague, That whcrtas in a writ of right brought 
agaillfl him he prayed in aid of the I-ing, and was oufied of aid oy 
the cq,prt, who entred qutejitum ejl a Priore, ji quid, f::!c. the judga 

mem that was given was dillum ejl Priori, quod ,'efpondeat jine auxilio; 
and accordingly the judges came into parliament and agreed, that 
new entries 1110uid be made, as was defired by the prior, and there- ' 
upoc the prior brought a writ of error in parliament UpOIl the record 
fo amended. • 

Thefe occurr€nces did the next parliament following, viz. 8 R. 2. 

draw on the act of 8 R. 2. cap. I'. againft the raCing of records, and 
the falfe entring of pleas, whereby it is enacted, "That if any judge 
.. or clerk be of default (fo that by the fame default enfueth dilhe­
.. rifon Qf any of the parties) fufficientl}" convict befor . the king aDd 
II his council, in that way hat the kin&, ~nd his ~Dqil Shall deem 
•• reafonabl within two ye;m after th~ defaul ~, tit. he filall 

99 " 
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" be puni~ed by tine and ranfom at the king's will, and fatisfy the 

" party. 
Thus this at\: fettled it, and fo it fiood till 8 H. 6. but in this at\: 

there occurred fome inconveniences. 1. The way of trial before the 

king and council was difficult and inconvenient. 2. The punilh­

ment as to the clerks feemed too gentle. 3. It did not meet with 

the inconveniences of fiealing rccorJs. 4. It w as found of great in­

convenience to the due adll1i~inration of jufiicc; for the judges have 

often occaDon upon their own memory of the record, and fome'~ 

[
6 ] times upon examination, to reCtify um]ue entries, and were 

49 required. ill fome ares to amell() the mifemries, or (mall mif­

takes in records by the {btute of 14 E. 3. cap. ti. and o~her n atutes, 

Which could not be done without rafures and alterations of the recold 

and roll. 

To lemedy tlle latter of there inco~veniences in the beginning of 

this very fiatute of 8 H. 6. cnp. l2. and farther by the fi:ature of H. 6. 

(Op. 15. a liberal power is given to the juflices to amend records, in 

til purfuance of which power they were by thefe acts of 8 H. t> . 

protet\:ed againQ..!he dangers and feveri.ry of the aCt of R. 2. 

And then this at\: proceeds to inflict punifhment of felony againft 

d rks and others, that willingly ayold records, &c. which penal law 

did not at all extend to judges upon three apparent reafons. 1. Be­
eaufe by this very law, juoges haJ power upon examination to amend 

rc!Cords. 2. B~caufe tlIe judges of the feveral courts are maoe th t; 

judges to hear and determine thefe offenfes. And, 3. This cl:l.l1ie 

not mentioning judges (as that of 8 R. 2. did), but beginning \\ irh 
clerks and other penons, judges i11all not b(' incluoed, who a~ iu­

perior officers, upon the reafon given in the Z Co. R ep. ca/us at cllI­

£piJcopi Cant', and accordingly it i agreed by my lord Cokl', P. C. 
~op. 19. 'P . 72. ' 

TOW . I come to the confidcration of the fiatute iefdf, ' wherein my 
lord COI~e. p. C: ca/ 19. hath made a full col1ecrion, to which I can 

add little. 
1. It extends 'only to the four gtea s;ourts of WtjlmiJ!.flerr and not 

to inferior courts. 

But dS to the El1glijli part, of the court of chancery, it extends not, 

becaufe as to the E,,!Jijh proceeding it is po court,of record. . 

But yet it feems. it dotll extend to thofe proceifcs, that Ufue out of 
that court under the great real, th. they be procdfes in Grder to the 

Englifo 
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/i"gliJh proce ding, a .fi,bplEna's, attachments, commiffions to e -
amine wirnclfcs, becau[e thefe being under the great feal, are mattets 
of record. 

2. 'J 'he Tua/ury is addeo, which doth not only extend to the re­
cords of the treafury of the courts of king's bench an(~ common 
pl eas, but alfo to the records in the receipts of the exche- [6 ] 
quer, under the cufiody of the trc:afurer and chamberlains 50 
of the exchequer: and alfo to tbe records in the Tower, and in the 

ape} of the rolls, yea, and the records in the cu!tody of the clerk 
of the lords houfc in parliament, (but not to the journals,) for thofe 
are the king's treafurirs (If records of the high eft moment. 

3, The offenfes llJentionc~1 arc four, )leafing, ca~rying rr..vay, with. 
I.'·awing, o'r avoiding; ancl this lall: word avoiding is comprehenfive, 
f ill' it extends to rafillg, cutting off, clipping, yea, a . cancelling a 
lCCOI d, 

~ . But thefe mufl be done 7':;/U '110ri/y , as wcll as (tdonic?, and both 
there words mull: he cOlltaincJ in thc illlliCtmcllt upon this Il:atute. 

A raflllg or cancelling of a record Ly the order of that court in 
whofe cull:ody the recol'll is, is no felony in him that doth it, nor in 
the court thar command~ it, 'for the court hath :l f-;;erintendcnce, as 
wdl over the feconl as over the clel ks, 

:' . It ex tends not to judges for the rc.:afuns before given. 
G. It mull he [llch an embcz,1Jing or avoicling of the record, by 

rcafon witelcof a jlldgml> nt is .reverfed. and therefore it extends only 
to judicial records ill any of thofe four coures or treafuries, be the 
jt'Idgll1cnr in a cafc crimillal or civil. 

And ther fore it is equally an offe,""e againll: this fi atute"'\vhetht:r 
the avoiding, t5c. be aiter judgment given or before, in cafe judg­
mer.t be given after tbe olfenfe; and it is held, that an ollrlawry, tho 
it be per judicium corOllotonml, is a judgm<:nt within this fiatute. 

If the judgment be not actually revcrfed by 'ncb embezzling, &c. 
yet if it be reverfible by reafon thereof, it iii w\thin this !tatuee, 
2 R. 3. 10. 

And it extends not only to , reverftblenefs by writ of error, but a 
rcverfihlenefs or avoidablenefs of judgment by plea, by reafon of fuch 
embezzling, &c. is within this fiatute, 2 R, S. 10. 

But what if the offenfe of embezzling, avoiding. or raung. be 
fud\ as goes in .affirmance "f the judgment, and makes it good, 

00 3 which 
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which otberwife wele reverfible, if it frood as before that offenCe 
committed? tho this in fome cafes be punilhable by the court as a mif­
demeanor in the clerk, yet it feems not felony within this act 

And the common praCtice at this day is, if the Venire facias or 
DiJiringas be err6neous, and would make the judgment erroneous, if 
bled, but being not filed, is aided by the ftatute of 18 Eliz . cap. 14. 

the court never compels the clerk to file {uch writs after verdia, 
much Ids punilhes them for not doing it. 

But if A. B. be fued by the original to the cxigmt and outlawelJ; 
and afterwards the exigent is made C. B. and the original is a1(0 made 
O. B. to make all agree, th is is (elony as well in the clerk that rafetb 
the original, as him that raCeth the exigent. 2 R. 3. 10. 

7. If the offenfe rifeth in two counlies, then it is diCpuni{hable. 

2 R. 3. 10. 
s.. The trial i~ to be one half by the ele! k& DC the COUlt, and the 

vther half by others. 
9. The judges of the court of the one bench and the other are by 

this ftatute enabled to hear and c1ctamine it without any other com­
miffion, and each of thefe courts have a concurrent jurifdiCtiol1, and 
where it firfi begins there it is to proce~d. 

So that it feemeth, if the offenfe werc in the record of the king's 
bench, the juflices of the common b neh may hear and determine the "­
offenCe, if it be there firfl i ndi Ctcd. 

This power is to hea\ and determine; the conCequence whereof is, 
that it enableS t~.c:fe refpeCtive courts to rake indiCtments of tllc[e of­

. fenfes; this, tho it he intrinfical to the court of king's bench, (for 
th y [wear a grand inqueft and take indiCtments every term,) yet it 
is a new power in the common bench. • 

And alth~ the [rial of the offenfe is to he a party-jury of clerks 
and others, yet the indiCtment may be taken either of clerks alone, 
or of foreigners alone, or of both, for it is only the trial that is to be 
by a party-jury. . 

6 ] In the cafe of Da~by and others, '2 R. 3. 10. thefe points 
[ 5~ were refolved upon this flatute, 1. If the offenCe he entirely 

committed in the county where the court of king's bench or com­
mon pleas fit, it may be tried, heard and determined by either court 
without a fpecial commiffion, for the aCt of parliament is a com­
miffion.. 2. If it b committed entirely in a foreign county, or be 
committed in the cOlmty where the court fits, and then the court re-

move 
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move into another count~' , it mull be hearc1 <lne! d, term in . in the 
county \\ here tbe fact wa committed, and cannot b~ Illdiac , heard 
or det~rminecl i anoth~r county than when' it was done. S That 
thelcfore in that cafe there mull: he a fpecial commilIinn to the j Il:i es 
of the one court, or to the j l !ti es of the other, to hear unci dcter­
mine the off"enfe in that other county, and then they Imy there take 
th.: ine!iClment and try the offender by a pal ty-j ury according to the 
",' , hut it feems, if the indictment be taken by yirtue of fuch com­
-million, it m~y be removed into the king's bench by Certiora . if 
illrlictt'd h, )~) re them, and then tI ied a cording to the direCtion of the 
a..' . 4. If the ofh'nft' were cOlnmittrd in LOlldoll , where, by p~ivi. 
I 'p;e and charter of the cit\'. the m;,. ynr i~ to he one in commiffion 
;Ill f the 'qUOI/IIII; 'C't in [lti~ cafe the mJ yor mull: not be lIamed in 
~ht: cOlllll1illioll, hut onh' the .iun iCT) of one of the courts. 5. If the 
nAt'nl ,' lIe mixt, and partly in AJidJI,/rx, where th~ court ftts, and' 
p:1lt l)' in L ondon, or an Othel foreign county, the felony is difpu­
nifhablr. and fo it remaills at thi s dav , notwi lhfl:anciing the rtatllt~ of 
.! ~ •. ~ E. . en/, . _~. 6. Bllt yl't in this nf,· tlte offend.er committing 
pan f the off;'nfe ill ,1["Ulrj.'x , Pony hl' illllickl (If mifprifion of fe­
lOllY in f idd!e/n', (\r (,ornntitting pan of the ofl'crTfc in London, may 
hr Inditlecl .. f mifprifinn nf ft'IQny in LOllcl?l1, ami thereupon fined and 
Hlll' l ifonlt! : <l lld acconlili lY ly it was dOlle hy th~ auvice of all the 
'1'1p;('~, and rhl' pallics fill cd , for ('Ycn' felony includes mifpriGon. 

'\wl yet obferve, I . Tht' f~ l l)lIy wa one entire fClony committed 
III t \· u ( Ollllti ..:s, ;]nll dler, (0 : (' IlcidlL!' enqui~'a ble 1ltM' determinable in 

one COll!1ly; rOI the jury of that county cannot take notice of [6 J 
part of tit faCt commiltee! in another, ant! yet the mi ipri!ion 53 

: l'lat fel ony was i!1<Juirahlc and punifh"ble in either county, where 
hil t p~rt of the felony was committed, ami yet the jury in that afe 
U1ufl: l<1kc notice of the entire felony, part wlwreof W(!S committed in 
another county. 2. Altho the fdollY itfdf :,s by the aCt limited to 
fpecial juri{dittion and manner of triJ.l, yet r e mifprilioll of that fe~ 
lOllY wa tried by a common jury, and before the general commiffioll-

rs of oyer and terminer in the county where the offel)fe was commit­
ted. In this offcnfe the offender bath the benefit of clergy. 

11 H. 6. cap. l 'l . It was made felony for three years to /hip mer­
chandize of the Il:aple in any creeks; but this is expired, 

18 H . 6. cap.. 15. Exporration of w~()ls, other than to the !taple 
of Calais or firaighls of .lt1orocco, felony. ride fupra, cap. 61. p. 
6(2. (5 infra. 004 1" H . 

. ' 
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18 H. 6: cap. 19. Sotdiers departing from their c:aptain withoUt 
licenfe, felooy. This, together with thofe other fiatutes, of the 
fame kind, as '1 H. 7. cap. I. 3 H. 8. cap. 5. I {hall refer to the 
O:atute of 2 E. 6. cap. 2. where I {hall take the whole matter of 
{oldiers departing into confideration. 

28 H. 6. cap. 4. It is felony to take a difrrefs in the counties and 
royal Ceignories in Wales or dutchy of Lancajler, and carry them out 
of the Caid counties dutchy or feignories, esc. faving for the' lords of 
fees iftraining. This aCt was to continue only five years, and theD,... 
expired. 

;S~ H. 6· cap. 1. If hou{hold Cervants, after tbe death of their maf. 
ter, \Violently and riotoufly take and fpoil the goods of their malter. 
~nd the fame dilhibute among themfelves, upon complaint mad by 
the executors, or two of th em, to the chancel1or, the chant.ellor 
'With the advice of the cllief j uftices and the ,hief baron, or two of 
them, thall dirett writs of proclamation to the Iberi ff for the ofFende~ 
to appear in the king's bench upon fome day certain, fifteen days at 
leaft after the proclamation. 
r
6 

] And if he appear, he {hall bit c01l1mitted to anfwer the 
5+ fuit of th'e"·l..xecuLOrs by bill or '" rit; but if he appear not at 

the return of the writ, after proclamatipn fo made, he lhull be attaint 
o felony. 

This natute extends to one executor, if but one, and to adminifha­
tors, if no executors, to a lord keeper of the great feal, when no 
chancellor. • 

Th~s was a procefs much in ufc in cafe of great offenfes, efpecially 
about this king's reign, to convict men fometimes in civil offenfes. 
fometimes in cafes criminal upon default of ap pearance at the retUrn 
of the proclamation. r ide Stat. 5 H. 4 cap. 6. 11 H. 6. cap. 11. 

But this attainder doth not exclude the offender from clergyl Co. 
P. C. cap. 43. p. 104. 

12 E. 4. cap. 5. AJI wools, woolfe1ls, morling and lhorling of 
_Wtjlmol-eland, Cumberland. Nortllumbcda1td. and Durham, to be 

lhipped out, {hall be filjpped at NewcaJlle upon Tine, and thence to 
CalaiJ or MrddlciJorough, there to be ib~led and uttered, and all other 
wools, woolfels, morling an filOrling, to be conveyed only to the 
ftaple 'of Calais; if any attempt to the contrary, it {hall be felony, 
Jilvillg the Icing's prerogative to licenfe tranfportation elfc:where. This 
aCt to ()Ootinue for five years only, and fa it expired. 

11 E. 
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17 E. 4. cap. 1. If an {hall carry or callfe to be carried out ofthia 
realm or IVales. any manner of money of the coin of this realm. or 
any other realm. pbte, vdfel, lTjafs bullion, jewels of gold wrougb 
or un wrought, or filver without the lOng's licenfe, except the perfons 
difpenfed with by the fh.tute of 2 H. 6. cap. 6. it alaU be felony. 

This ':lct was to continue only for ft:ven years. . 
And by the aCt of 4 H. 1 . cap. 'Z3. it w re-enaCted again to con­

tinue twenty years; and by the fianue of 1 H. 8. cap: 13. it was cou­
ticued till the next parliament, (/) and then difcontiRued; but by tbe 

aCt of 7 E. 6. cap. 6. it was revived for twenty years, and then ex~ 
pired; fo that at this day t!le exportation of gold and filver is not fo.­
lony. but remains only under the penalty of thofe fiatutes that pro. 
bibit i expotta!ion under pains of forfei,ure; for the aCt of [6 1 
17 E. J. did not make exportation fdony. (g) And having S5 
thili occaGon I lhall here alice for all give an account of the laws in . 
force againfl: the exportation of money and bull ion. 

By the futute of 9 E. 3 . &tIp. 1 None are to carry any fl:erling out 
of the realm of England, nor filver in plate, nor veffel of gold or iilver. 
upon pain of forfeiture (If the fame, that he fhall fo carry, withouc,., .. 
the king's ficenfe; thi, is conf?rmed in fub(tance by 3'8 E. 3. cap. 2 .. 
5 R. 2. rap. 2. 

By the fl:atutc of z H. 4. cop. 5. 1 f any gold or filver he found in 
the keeping of any upon his pafTage over fea, in any (hip or veffe! t() 
go out of any port or creek without the king'~ licenfe, it {hall be for .. 
fell, Caving his reafonable expenfes. 

Merchants firangers to layout one half of tbe proceed of their mer. 
chaudize upon Ellglijh merchandize, and may carry over the other 
moiety. 

By the fl:atute of 4 H. 4. cap. 15. All merchants, and {hangers, an. 
others, that fell merchandizes here, (hall lay out the money thereby 
arifing in other merchandizes of England, to carry the fame without 
carrying any gold or filver in coin, plate or fs out of this realm, 
upon pain of forfeiting all the- fame,' Caving always· their reafonable 
expenfes. 

Thi aCt is frill in force, anlreceived a farther confirmation by the 
fiatute of 5 H. 4 cap. 9. 9 H. 5. cap. J . 

(r) But nor .s to tho penalty of felony, fo r th;,t is excepted in.the .a; 
fir) E~cept ia _the r rciJerj if b.c c:pn c er .. tcc4 wi\h ~nJ to r"pDIt it. 
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2 H. 6. cap. o. No gold or filver tQ be carried out, of the realm 

(ontrary to the former fututes, except for payment of the king's 
{oldiers, upon pain of forfeiture of the value of the fum fo carried, 
one- fourth part to the difcoverer, except ranfom of prifoners, and 

llloney that foldiers carry for their necoffary cons, and for horfes and 
ftleep bought in Scotland. 

3: H. 7. cap. 8. all fo eign merchants fhall employ their money 
received in ports. &c. upon merchandize or commodities of this 
te'al, the proof to lie upon the merchant, upon pain of forfeitur~of 
flll his goods, and a year's imprifonment. This claufe of the flatute 
of 1 7 . E. 4. made perpetual. 

6 6] 19 H : 7. cap. 5. None to 'convey any coin, bunion, or 
[5 plate, above the value of 6s, Sd. out of (his realm'into Ireland, 

, nor coovey. fuch bullion, plate or coin into any fhip, boat or other 
-veffel. up()n pain of forfeilure thereof, and making fine and ranfOln 

- .at the king's will. 
So thefe feveral natutes lie in the way of tranfportation of bullion 

f.l.r , coin, tho the aa of 17 E. 4. and other ath making it felony are 
now expired. (h) . 

'T.:Jo 

C H A. P. LXIII . 

.collccrnin[ the new felonies mafled in th; times of R. 3. H. 7. H. 8. 

E. 6. and Queen Mary. 

I Find no new felony enaCl:ed in the {hort reign of R. 3. 0 

Y the natute of 1 H. 7. cap. 7. ." At every time as informa: 
at tion {hall be made oEany unlawful hunting in any foren, park or 
u warren by night, or with painted faces, to any.ofthe king's council, 
" or to any of the jufrices of peace ill t!le county where any fuch 
., hunting ihall be had, of any perron fo fufpeCl:cd thereof, it fhall be 

(b) By 13 & }4 Cltr. 2.. cap. 31. The 
melting down thcJilver money of thi~realm 
tl prohibited, on pain of forfeiting it, and 
double the vahle; a.nd by 15 Car. 2.. cap. 7. 
it i. lawfuL to export foreign coin or bul­
lioD, provided an entry be made thereof at 
'he c:ullom-houre.: but by 6 & <'l 'I'. 3' 
~". 11' and 7 & 8 W·l' rap . 19' before 
tlae {aroe be (hipt. it 1$. IIC:cclfary thclo 

1h<lJi"d be a certiB.catc.from lbe lord mayor 
and court of aldemen bf L o.Jon, that oath 
had bccn made befo re them by the owner 
of the f~id b\l l:-o n, and by two or more 
credible witnelfes, that th~ raid bullion, 
and every part thereof, i. fOfCign bullioD, 
and that no part thereof was the coin of 
this kingdom, 01' c1 ippinll' thereof, or 
plate wrought within tbls kingdom. 

, " lawful 
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" lawful to any of the [arne council or juftices of pea e, 10 whom 
.. ruch information lhall be made, to make a warrllnt to the 
" fhl.'riif of 'the county, conftable, bailiff, or other office.r [6571 
II within the fame county, to take and arreft the fame perfon or per_ 
u fans, of whom fnch information {hall be made, ancl to b:we him r: 
c. them before the maker of the faid warran t, or any Othcr ~f the 
II king's {aid ceuncil or j ufticcs of peace of the [aid county; and that 
" thc faid counfellor or jufticc of peace, b fore whom fuch penon or 
II J"!rfons filalJ be brought, by his difcretion have power to examine 
" him or them fo brought of the fame hunting, and of the faid doer. 
•• in chat bt:half; and if the f..1111e perfon wilfully conceals the fame 

" hunting, or any perf OR with him defeCtive therein, that then tbe 
" (arne concealmenr be againft every perron fo concealing, felony; 
.. tbe fame felony to be inquired of an,l determined as other· felonies 
.. wilhin this realm have ufed to be; and if he dun oonfefs the truth, 
" and all that he {hall be examined of arid knoweth in that behalf, that 
" then tbe faid offenCes by him dOlle be againfl: the king our fovcreigll 
.. lord but tTefpafs fineable, by reafon of the faid confeffion, at the 
" next ftffions of the pe c to be holJcQ for the fame county by the 
" king's juftiecs of the fame fe'ffi ons to be:: there feard; and if any ref­
.. cous or difobcyance be mati by any perfon. the which fa lhould 
" be arrefted, fo that the execu tion of the fame warrant thereby be 
" not had, then the fame refeou~ :mcl difobeyance b~ felony inquitable 
" and dt:terminable, as is 'aforefaitl; and if a\1Y perfon be conviCl: .of 
" fueh huming with painted faces, vizors, or othervfife difguifed, to 
" the intent he ilioult! not be known, or of any unlawful huuting in 
" the night, then the fame perfon fo conviCl: to have fuch punilhment. 
II as he {hould have, if he were conviCt offelony. (aJ 

My lord Cokt, P. C. ell!J. 21. hath given us the whole learning of 
this ftatute, viz. • 

1. The hunting with vizors or painted faces in the day-time, (6 8] 
and the hunting in the night with or without f ch vizors, is 5 
felony j but the party may make it trefpafs only. if he pleafes. I 

DJ. 50. a. ., 
. (a) But HOW by 9 Gtb. I. cap. ~~. (con- any deer, or rob any warren, or neal lith 

hnued ~y 6 G ••• ~ . caft. 37') it is made fe- Ollt of auy river 01' pOlld, or for any per­
lony w.lthout benefit of clergy for any p"r- fon unlawfully to hunt any deer \0 tbe 
f"n being nrmed with atty oft'eJlfive wea- king" forea., &c. or malicioufiy to brea k ' 
~~u" . and having their faces bl.ck~d or down tlie h~ad of any Ii!h-pond, whereby 
Ifgulr~d. to appear in any fOTe rt, ch3fe, the fUh !hall be lIOn IIr denroycd . 
;. f)r nl)lawfally to hUDt, kill or Jl;ca! 
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2. It do.dl not extend to. the forell, or chafe, OT park of.the king's 
(b), nor to. forells, parks, o.r warrens in reputatio.n only, and not 
in right. 

3. The complaint may be made to. anyone jullice of peace or of 
council, and the warrant may be granted by any -one. 

4. The warrant muft be in writing under real, and grounded upon 
an examination {hewing a probable ~aufe of fufpicion. 

s. When the o.ffender is brcught, he mull be examined of the 
tad: done by himfelf. and then of the faa do.ne by others, bl,it ~ct 
'Upon oath. 
, 6. A hunting without killing is within the penalty. 
,. Tho. the hunting be not felony, ~yct the refcue o.r difobeyance 

is felony. 
8. But the refcue o.r difobeyance made felcny is cnly that which is 

done by the pari", not by a {hanger. 
And altho. the party refcue himfelf, yet jf he be re-taken, fo as 

executien of the warrant be had, it is no. felony .. 
9. If the party plead no.t guilty, and is conviCt of the faa, it is 
ony; but jf he confefs upo.n his arraignment. it then becomes 

only a tre£paf. fi'i'lable, tho. he denied ii ,upen his fir!l examinatien. 
10. It is held, that if he -ccnfefs .nct but cenceals upon his ex a .. 

mination before the ju!lice, this alone makes it nct felcny, neither 
can he be indiCted upon this !latute for fuch oo.ncealment; but it mull 

a judicial conceaimept, namc:ly, if being indiCted for the huntulg 
e upon his arraignment conceals, then he ffiall be indiCted de novo 

for fuch concealment; and if cenvia tMreof, he ihall be attaint of 
[6 J felcny for concealment, the this feems a difficult expofitien; 

59 (( ) fer upon his arraignment fOl" the hunting he enl y an! wers 
to that indiCtment, nd is nct examined touching others; and bdides, 
jf he be indifud for the huntUlg, if there be evidence to. cenviCt him ef 
the faa, he is conviCt of f, lony before the indiCtment fer couceal-

(b) A. to rhi, caCe; a relDed y was pro­
.ided by 31 H. 8. t6/" J~, whereby th i. 
offenCe, if commiued in the king" fordt , 
fsfc. il abfolutely made t~lonYt but dat 
ftatule being ref-ealed by the general c)auCe 
« f E. 6, ttl;. r~. a remedy wu ag in pro­
vided by the Ilat:lte of 9 Cto. 1 •• boyOo 
eentioned. 

(t) Tbi. difficulty arifea from the afore. 
.ia o:GDflruaiol\ of {be .a, that .it mult 
inttnd judicill eoneraln cot, whereas the 
.a Ccema plaiply to mean a C:OQtCalDIClit 

upon hi. "J<amiootion before the junia:. 
for after the .a had given pOWI!!' to the 
ju!i;ce to examine lhe Cufpeaed j>CrColl, II: 

im ediale1y adds, "nil if tbe j a",t f trfon 
'Wilfully ,olletalt, Ike. tbt faid CI.cUJI",t1It 
j/ulll bt ftlony; and if bi tbell <onft/. lb. 
trutlt, ""d.U tbat bt /bllil he ,,,IlI/Ii .. ,d oh 
iii. fff<nfe flall bl bllt Irtjpa{'J; tbe word 
.Iht. Thews the tim~ of contClJion to be -
~he examination, and lhelefore tbe eon­
cealmelll 'ik~irc mull be iDtcwkd to be 
al~U~uc • 

mcnt 
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ment COlD ; ahd if there be not evidenc to conviCl bim of the prin­
cipal, how thall there be evidence to onvia him of the concealment? 

11. The concealment that makes a felony, mutt be a ilf 
concealment. 

By the fiaNte of 3 H. 7. cap. 2. It is enaCled, U That wh rc 
" women, as well maidens, as widows and wives having fubfiance~ 
" fome in moveable goods, fome in lands and tenements, and fome 
" beillg heirs apparent to their ancdlors, Jlad been often taken by 
" l'Aifdoers contrary to their wills, and after married to fuch mifdoets, 
" or (0 others by their a{fent, or defiled to the great <Jifpleafure of 
" God, contrary to the king's laws, and difparagement of the faiel 
II omen, and utter heavinefs and difcomfon of their friends, and to 

" evil example of others, it is therefore OJ dained, efiablj(hed and 
" eriaCled by our fovereign lord the king, by the advice of the lords 
" fpiritual and temporal, and commons in the faid parliament aifem­
" bled, arrd by authority of the fame, That what perfon or perrona 
" trOID henceforth taketh any womenJo againfi her will unlawfuUy. 
" that is to fay, maid, widow, or wife, that /uch taking, procuring. 
" abetting to the fame, aud alfo receiving wittingly the fame woman 
"fo taken againtt her will, a~d knowing the fa me, be felony; and 
" that fuch mifdoers, takers, and procurators to the fame , and re­
U ceivers, knowing the fame offenfe in form aforefaid, be heneefordt 
" reputed and judged as principal felons. Provided that this aa extend 

" not to any perfon taking any woman, onJy claiming her [66 ] 
" as his ward or bond;-woman. • 0 

For the making of a felony within this fiatute, there mull be there 
circy'mfiances 011 the part of the woman: 1. That the maid? witi. 
or widow, have fubfiance of goods, or land, or be heir apparent. 
2. That fue be taken away agaiofi her will. 3, That fhe be mar­
ried to, or defiled by the mi f, er, or fome others by his confent. 
Without thefe three concurring, it makes no felony within this 1Gt. 
Me, 3 & 4 P. & M. Dallifln 22. 4. T . t file be not in ward, 

or a bond-woman to the perfon that taketh hel, or caufeth her to be 
,taken only as his ward or bon~-woman. Co P. C. cap. 12. p. 61. 

In 1<ulwood's cafe, M 13. Car. 1. B. R. Cro. p. 482. 484. 488. 
492. thefe pointS' were reColved : 1. That if a woman be taken away 
forceably in the county of Middlrftx, and marrie.d- in the county of 
Surrty, the faa is indiClable in neither cOlinty; for the taking without' 

the marriage, nor the marriage without the taking, make not felony: 
~~ But 
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~. But if fi1e were taken in the county of Middle/ex, and carrie into 

the cotl'nty of Surrey, fo that it is a continuing force- in Surrey, tho be. 
gun in Middlefix, and then fhe is married in Sun-ry, there the offender 

may be indicted upon this fratute in Surrey. 3. Tho poffibly the mat. 

yjage or the defilement might bc by her confent, being won thereunto 

lIy flatteries after the taking, yet this is fe lony, if the firCl: taking awav 

were againfi her will (d). 4. That if as well the marriage as t h~ 
taking away were again{\: h er will, fo that the marriage was voiuable. 

let it is a marriage de jaE/o, and therefore being taken away agaiJ<ft 
her will , and alfo married againft her will, it is felony within this fia­

tute. 5. That it is not necdfary in the:: indictment to iay, that {he 

was taken Ctl intentione to marry or defile her, becaufc [he frat ute 

hath no ruth words of ca inttlltjone. But farther, he:: marrying her 

the fame day he took her, it mufr needs appear, that it was ttl in ten­

liDne I yet thefe words, u1 illtentione .ad ipfam marital/d', are ufually 

[66 ] added in indietments upon thi s flatute, and it i~ fafeft fo to 
I do. 6. That the woman thus taken away and marri ed may 

-be fworn and give evidence agai nfi the offender, who fo took.and 

married her, tho {he be his wife de f aE/o. 

And all thefe poti\ts were accordingly r.:folved; H. 9.4 & 25 Car. 2. 

in Brown's cafe (e), upon this fl:atutc. only the indiCtment ran, cepit 

/fa intentione ad ipfam maritandam: the offcnuer was conviCt and ex· 
ecuted : and the reafons why the woman was fworn and gave evidence 

in the cafe of Brown were, 1. Becau[e the taking away of the woman 
and. mil-rrying WGre the ' fame day, and {he was refcued out of their 

hands, and the offender taken the next day, and fo all done flagranu 

crmltne. 2. It was but a forced marriage, and fo no marriage de jure. 
3. There was no cohabitation. 4. Concurring evidence to provethe 

• whole faCt. But had lhe freely without confrraint lived with him 

that thus married her, any confi.derable time, her examination in 

, evidence might be more quefl:ionable. 

By the natute of 39 ,Eliz. cap. 9. Clergy is taken away' from tIle 

printipals, procurers, and acceffaries before the offenfe committed. 

By this aCt: of 3 H . 7 .• the procurers, as well as the mifdoers them­

{elves. and any perfon that receives the Woman thus taken away, are 

principals by this fratute, and fo oufied of clergy; but he that receives 

the offender kllowingly, is only acceIfary after, and not excluckd 
from clergy. 

(J) And (0 it was refolved in SWttli1ltn', 
cafe, M. J A"". $1111. 'Tr. r.l. V. p. 468. 
ill which ea~ moL\ of the other point. hCte 

mentioned were likewife ruled. 
(,) 3 If.,b. "93' , y",. t.t3. 
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QUlErl, 'Vbcther ilio"the ree iver of the " m:m be m Ie prio ipa! 
b thc atl: of s H . '1. lIe were iotended to be ou!1: ·d of cl rgy by 39 
E.'iz. cap, 9. 

'n.e Itature of S H. 7. cap, 14. recites, "That f; rafmuch as by 
" quar...:Is m:d':: to fUl.h as have been in great authoritY, offic , and 
" of cotmcil with thc kings of this rcalm, hath eofued the deltruc­
" lion of tll king~ anJ undoing of this realm, fo as it hath appeared 
" CI iJcntly, \\ hen compa/Iing of thc death of fuch as were the 
" J..lI1g'~ tr c ful~cas \\a, had, the ddlrutl:ioo of the prince W1l.S 

'0 ilnabinc.J th rt by, and for the molt part ir hath grown by the 
" m3li~t' 0 - the king's own houfhold fe rv:t!)ts, as nuw of Jate furo 

II :1 thing w" like [0 have .enfued; and furafmuch as by [6 ' ]' 
" thl. law ot this lall~, if aaual deeds be nut had, there is b2. 

" no lI:medy tllr [uch f:Jfe compa/Iings, irr.aginations, and con­
U fedcracies had againfi any Jonl, ur any of the king's council, or 
,. :1ny of rhe king's great officers in his hou!hold, as !1:eward. tIca­
" fui'cr, comptroller, and fo great inconveniences might en[ue, if' 
" fucb. ungodly demeaning ihollJd not be !1:raitly punilhed b fore 
" Ihn! aaual deed were dOlle; thm:fore it is ordaint:d by the king .. 
" al)(l the lords fpiritual a~J d t poral, and the co mons of the faid 
" parliament a!fembled, and by authority of the fame, that from 
.. henceforth the fieward, trea{urer, and comptroller of the king' 
" houre for the time being. or one of them, [hall have full power 
" and authority to inquilt! by twelve [ad men and clifcreet perfons of 
.. the exchequer roll of the king's houlhold, "if any erfon admitted 
" to be his fervant, fworn, and his name put into the chequer roll 
.. of his houlhold, wh:ltfoever he be, ferving in any manner, olE e 
,. or " oom, reputed , had or taken. under tbe fiate or degree of a lord. 
" make any confpi~acies, compaffing, confederacies or imagination 
.. with any pelfon or per[ons to defiroy or murder the king, or any 
" lord of this realm, or any other perf on [worn to the king's council, 
" !1:eward, trea[urer, or comptroller of the kin '8 houfe, th t if it be 
.. found before the faid fi e. ard for the time bei g by the faid 
" twelve fad men, that any fuch of tbe king's [erv-llJlts as is above­
" {aid, bath confedera-ted, con affi d, confpi ed, or imagined, as is 
" ahovefaid, that he fo found by that inquiry be put thereupon to. 

" anfwer, and the fieward, treafurer, and comptroller, or two of 
II th~m, have power to determine the. fame matter accordin~ to the 
II law; and if he put him in tri I, that t len it be tried by othel" 

" twelve 
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.. twelve fad men of the fame houlhold ; and that fuch ~ifdoets haY'e 

.. 110 challenge but fot'malice. And if fuch mifdoers be found gniltv 

" by confefIion or otherwife, that the faid offenfe be judged felony, 
.. and th~y to have judgment and execution as felons attaint ought 
II to have by the common law. 

[
66] Vide the obfervations of my lord Coke upon this aCl:, Co. 

3 P. C. cap. 4. where on the part of the offender there mull: 
'be thefe qualifications, viz. 1. He mull: be the king's fworn fer­
nnt. 2. His name muft be in the chequer roll. 3. He muft he 
llnder the degree of a lord. 4. Tho his confpiring with an;;hcr 
llOt of the houlhold ' be an offenfe, yet he only of the houfhold is 

the felon. 
On the part of the perfon again£\: whom the confpiracy is, ale. 

thefe requifites : 1. The confpiracy to murder the king; or 2. A 
lord of the realm, but yet only fuch as is fworn of the killg's prj \ y 
council. 3. Any other of the king's privy council, tho under the cle­
gree of a lord. 4. The fieward, treafurcr, or comptroiier of the king's 
houfe, tho neither a lord nor of the privy cO,uncil. 

The power to hear and determine. I: The fie ward, treafilrer, 
and comptroller, "{or any two of thell'l, have power to determine,..] 
tho the aC\: faith, they or anyone of,thcm may inquire. 2. If a fcr­
vant of the king's houfe, ut fupra, confpire the death of the fie ward, 
treafurer, and comptroller, yet they remain the only judges in this 
caufe by this aCt, tho they may take others to their affiftance, ret 
none but they ilt as judges. 3. The prefentment and trial mun be 
only by tbe fervants of the houlhold. 4. The inqlliry may be hy 
twelve or more, but the trial only by twelve. 5. No challenge but 
for malice. 6. The confpiracy mufi be plotted ill the king's 110uf. 
hold. 7~ The offender is to have his clergy. 

And 1Iofe, this being a new made felony, and the manner of its 
determinaticn particularly limited, it is not determinable before any 
other judges, or in an.y other courts, neither in the king's bench, oyer 
and terminer, 6r gaol delivery. QUl1.'re, whether their {effion mua 
not be in the king's houfe. 

By tHe fiat ute of 7 H. 7. cap. 1: There is provifion of felony againfi 
caICi~ ,and foldiers leaving their fervice j but this I {ball take up 

• Tbe wonU here in the MS. Ire. 0, fo written by millake, t!lc.!eQiC requiriog 
.., _". • ..., ,.w. oj Ibm b,u,. ;-tr t. them LO be " above • 
.... bllt tlI.ty fecal plaial)' CO bayc beca 

!tere-
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h~reafter. as aUo tbe fiatute of 3 H. 8. cap. 5. which I {hall refer to 
... (5 5 P. (5 M. cap. 3. 

J come to the rime of H. .·which was fruitful in en- 66 
aCting new treafons and new fclonies. and new offcmfes as [ 4] 
to Pr~mu1tirc. • 

But there were. two aCts of parliament, that r.epeald as all new trea­
fons ami Ini(prifions of trea[ons, [0 all new felonies enaCted at any 
time after the firfi da y u' y of the reign of Hmry 3. viII:. 

1 E. 6. ccp. ) 2. \\'hereby it is enacted. "That all offenCes made 
" felony by <lny aCt or aCts of parliament made finee the z3d day of 
<. April, in tIle Edt year of rhe reign of king H. 8. not being felony 
" b fore, and alfo all and every the branches and articles mentiond, 
" or in any 'wa ys declared in any of the (aid fiatutes concerning the 
.. making of any offenfe or offenfes to be felony, not being felony 
" before; and all pains and forfeilures concerning the fame, or any 
., of them, (hall from henceforth be repeald, and utterly void and of 

" none effeCt. 
I Mar. cap. 1. Whereby it is enaCted, .. That a11 offenfes made 

.. felony, or limited to ~e wilhin the cafe of Pra'11lunire, by any aCt 

.. or aCts of parliament, fiat~te or fiatutes made mce the firfi day 
II of the firfi year of the reigp of king Henry 8. not being felony 
" before, nor within the cafe of PrtCmunire, and all and every branch, 
" article and claufe m'entiond, or in any ways declared in any of the 
" faid fiatutes concerning the making of anr offenfe or offenfes to 
" be felony, or within the cafe of PrtCmuniYe befol1e~ and all pains 
" and forfeitures concerni ng the fame, or any of them, thall from 
" henceforth be repeald and utterly' void, and of none effeCt. 

The former of thefe fratntes, aQd alfo the latter repeald all new 
felonies. enaCted in the time of H. 8. who began his reign April 22. 
] 509. and the latter of thefe fiatutes ,rep-eald alfo the new created fe­
lonies in the reign of E. 6 • 

.But neither of. thefe fraMes did extend to piracy or robbery upo~ 
the fea, nor 3?y fl!ch aCt as concerned matter of proceedings tabch­
ing felonies, that w.ere fuch before the time of N. 8. and tb~r~fqre 
thofe {brutes in the time of lJ'. 8. tbat concerned cl~rgy, fanCtu.ary. 

pere:nPto~y challenge, place 01' manner of ~rial of felons. or [66 , 
the ereclin g of ~ew j1.lrifdiCtions for their trial, !lS that of 5 j 
33 H. 8. cap. 12. for felonies in tbe king:$ cpurt; for thefe aCb. were 

VOL, 1. P p - ~~ 
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not confiitutive of new felonies, but only direC\:ions of the coune of 
proceedings in .cafes of old feJonie~ \ 

r Th<?fe fhtutes that made new fe ontes both in the time of H . 8. 

and E. 6. are therefore of thde kinds, viz . 
1. Such a's were enaCted de novo in the times of H. 8. and E. Ii. 

and were never after revived or re-enaC\:ed by any fuhfequent aCt of 
parliament; fnch were thofe of :\ I H . 8. cap. z. of breaking the 
heads of ponds, and taking f1lh, 31 H. 8. cap . 12. and 32 H. 8. cap. 
II. fiealing of hawks eggs, and hunting in the king's forefis, .'&c. 
33 H. 8. cap. 8. of witchcraft. 33 H.~. cap. 1 '1. of prophecies. 
37 ·H. 8. cap. 6. The burning of a frame of timber. 31 H. s. cap. 10. 

Libello\ls papers rharging men to have fpoken treafon. 23 H. S. 

cap. II. Breaking prifon. 
2. Such as were repeald but enaCted agaip in the fame kind, but 

· with fome altcrations, as 22 H. 8. cap. 10. cOllcerning Egyp I iOI/J , 

altered by 1 & 2 P. & M cap. 4·. and by 5 Eliz. cap. 20. 

3. Such as were de novo enaCted to be felonies in the times of 
H. 8. and E. 6. and r~peald , but re-enaC\:cd again, as 22 H. 8. cap. 11. 

· touching cutting of Powdikc, renewed by.2 & :3 P. & M cap. 19,. 

• 3 H. 8. ~ap. 5. c~ncerning foldiers, re-enaCted in a great rneafure hy 

2 E. 6. cap. '1-. and 4 & 5 P. & M cap. 3. n H. 8. cap. 7. fer­
vants embezzling their nlafl:ers goods, by 5 E(iz.. cap. 10. 25 H. 8. 

cap. 6. concernill~ buggery, hy 5 Eliz.. (a,b. 11. 23 H. 8 . cap. I G. 

concerning Scotchmen, re-enaC\:ed by ,1 Eliz. cap. 7. but finally Ic!­

peald by 4 Jac~ 1. cap. 1. 

~. Some offenfes were mflde felony by former aCts of parliament 
before H. 8:but had additions to them, extending the felonies fanher 

• than the old aCts" fome f\lch thing may he found in thc fiatute of :1 

l!. R. cap. 5. concer~inK foldiers in relati?n to the fiatute of 7 H. 7. 

cop. 1., and then the old feloni es fiand, but the additional felonies 
are repeald. . 

[666J Co~~cern!hg the firll: of thefe ranks of aC\:s, r ilial} fay 
, nothing, becaufe they are now utterly void; but concerning 

the other three ranks of ftatutes, J lhall proceed accor~ing to their 
order of time. 

Firfi, For the fiatute of 3 H.'8. cap. 5. as alfo that of 2 E.' 6. cap. 2. 

concerning foldiers, 1 fuall refer them to the fiatute of '4 t$ 5 P. [5 

• Ad. cttp. 18. . 

By 
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By tbe tute of 21 H. 8. cap. 7. It's enaCted, cc./fhat all and 
" !ingular ferv:m s, to whom an calkers, jewels, m ney, goods or 
" hands, by his or their mafters or milhdre , fllaU from henceforth 
.. be dnlivereo to keep, that if any fuch fcrvant or fervant. withdraw 
, them£ Ives from their mafters or minrefi'es, and go away with tbe 
" iJ calkers, j t: wcl ~, lnoney, goods or chattels, or any part thereof, 
" [0 the intent to il-eal the fame, and clefraud his or their mail-ers o~ 
" mit1:reffc:s thereof, contrary to the trun and confidence to him or 
" them put by his or their maners or miftr/,{rt:s, or eire being ill the 
" fC;'l'icc: of his or their maner or miil-rdfes without anyafi'ent or 
" commandmen t of l.is tn:!i1 er or minrefs, embezzle the fame ca!k.ets. 

" jewels, money I goods or chattels, or any part thereof, or other­
" wife convert the fame to hig own u[e with ike purpofe t'o fieal it" 
•• Ihat if the fdiJ cafket, jewels, money, goods or chattels, that any 
.. fuch [erv3.nt Ihall go away with, or which he {hall embezzle with 

" purpofe to fieal as aforefaid, be of the value of forty {hillings, or 
.. above, that then rhe fame falfe, fraudulent, or untrue ,aCt and 
" demc:lnor {hall from henceforth be deemed and adjudged fdony • 
.. &c. Provided it extcnlls not to apprentices, nor to any perfon under 

" the age of eighteen years 0 but every fuch ai/prentice or perfo~ 
" within that age doing that aCt {hall be and fiand in the like cafe 

" as they were hefore the I~laking of this act. This aCt to 'endure 
" till the !lext parliament. 

By the aCt of 27 H. S. cap. 17. Clergy was taKen away in this 
cafe, if the indiCtment were laid fpecially up"on the . aCt of 21 H. s. 
and purfuant to the fame; and by the act of 28 H. 8. cap. 2. this act 
of 21 H. 8. was ~ade rerpetual; but by the aCt ,of 1 E. 6. cap. 12 
theC! aCts were both repealed. ' 

But again, by the aCt of 5 Eliz. cap. 10. thjs aCt of 21 66] 
H. 8. was re-enaCted and revived, yet it did not revive the aCt [ 7 
of 21 H. 8. cap. 17. for taking away clergy. 1. Bec:l1lCe the words 
of the reviving aCt of 5 Eliz. revive only the a~ of 21 H. 8. fpecially 
and particularly by name, and not any ot]ler incident aCt ~o cerning 

clergy. And again, 2. ,Becaufe the aCts ta ing away clergy were fpe­
cially repealed by the fiatute fIE. 6. cqp. 12. except in tbofe cafes 
there particularly enumerated, fo that at tbis day a party indiCled anll 
conviCl upon this fiatute hath his clergy. (f) 

(fJ But by I~ A n" rap. 7' Clergy i5 in renticu under the age · r. teen YCUI, 
~ucr.care taken away from faa. committed robbio~ UI.ir maRen, 
III any bOIiCe or out-houfe, cX~P' ... ~ t,o ap- : 

Pp2 A~ 
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And note, that in this cafe, and all other cafes of this natur~' 

where a natute is repealed and re-enacted, an indi6lment or infor­
mation may conclude either contra formam flatutorull!, or contra for­

mam flatu!i, for it {hall be intended the lafi fiatute. And fo it is, if 
a frat ute be but temporary and then expires, and then is re-enaCted ; 
but if a natute be continued till the end of the next felTlOn of parlia. 
inent, and before that next feffion be ended it is continued over, the 
,indiCl:menr may run contrafor7'llom of the fi rfi fiatnte, for it never 
'was interrupted, Or it may concJucle .olItra jo YlII am jlatU!Onml. P .. 42 

Eli'Z. B. R. D i,lt;'y and Mom, (g) M. 3 1 (:f 32 Eli'Z . B . R. M ill's 
cafe. 

This fl:atute was introduttive of a tJ~w law, Wh~ll the goods were 
.auany delivered to the fervant that goes away wilh them; for 
where there is fuch a delivery it could not at common law be a fel ouy. 

But yet a fcrvant might Le guilty of'felony at common law, if he 
takes the goods of his mafl:er fdonioufly. nay, tho they be goods under 
their charge, as a fuepherd, butler, (:fe. vide/upra, cap . .j.3. p. 505. and 

, for this h, may be indiCted at this day as a felony at common law, and 
oftbis fdony at common law, an apprentiGe or fervunt under the age 

~ I 

of eighteen years may beguilty, and indiCl:ed thereof at commort law. 
And therefore tho the flatute of 2 r H , 8. exempt an apprentice or 

[668] fervant under the age of eighteen years from the pain of fe-
lony enaCted de novo by this flatute. namely, where goods 

are aauall y delivered (0 him, yet it leaves him in the fame condition 
as to any felony at common law, as if he were not excepted; and 
therefore if my butler or ~lepherd} uuder the age of eighteen years, 
or if my apprentice take away my goods feloniciufly without my 
a6lual delivery. tho they are under the value of forty thillings, he is 
indiaable f felony at common law . 

If I deliver my f~rvant a. bond to receive money, or deliver him 
- goods to fell, and he receives the money upon the bond or goods, aod 

goes away with it, ' this is not felony at common law becaufe the 
money is delivered to him, nor felony by this fl:atute, becaufe tho the 
bond or goods were delivered hi~ by ~he marler, yet the money was 
(lot fo delivered by the mafier. Dy. 5. o. Co. P. C. (ap. 44. And yet 
by the very payment of the money to the fervant to the mafler's ure, 
the rna is by law faid to be aCl:uaUy poife1l'ed of this money; and 
it taken ilway from the fervant hy a trefpaifer or robber, the ma1ter 

(I) Cr" Ali", 750. 
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may have a gen raj aCtion of trefpafs, or aCtion upon the ilimitc of 

hue and cry. . 
But it is held, that if the mafl:er deli .... er to the [ervanl t enty 

pounds in fil e r to change It into gold at the goldCmich' s or leath t 
to make Ih~, .an,1 he rUIl away with the golt.! or {hoes, it is felony. 
Crompt. J uJlic. S5. h. 

Jf A. hath two fl! l"vants, B. ami C. B. by tbe C901mand of A. the 

maficr, and in h is pFe fcllce Jdiven, the ma1ler'~ .goods to C. by thr 
m\l fic l '~ command, :1I1d C . runs a way with it, this js felony withill 

he Il atute, fo r It 1S the maner 's ddiver ; but fuppofe it be deliver.ed 
hv the maller's ommaml, but in rhe, mafier's abfence, fJu~re. whe .. 
r1;"r this hI! wi thin the ~a ture, and what difference there i betwc'e}l 

dlis cafe and the receiving money from a ' creditor bj' the maher's 
c\irc8ion ? yet v ide Dy. 5. it fccms felony. 

If the mafier 's wi fe dd ivc.:rs goods of the mafter to (he ftrvant to 

keep, and he goes a way with it, it feems this is within the n tute, 

for he hath thelll by delivcry of his mifirefs, ,an' ! the mafl:er's wife 

's a~ well his mifl:n:fs, as if 1hc. were fole, vidt: fl:atute 25 E. ~. for 

petit trearon. • 

By the fl:a tute of 22 H. OR. enp. 11 . Every , . rverfe and [66 ] 
maJicious cutting . uown of 1 new P owdike of M arJhland. , 

or of rhe aid P owdikc of the iDc of E~y, or of any part thereof, or 

of any other hank, being part of the r ind and utterOlolt part of the 
country of M (/rJhland, made for the defenfe thereof, other than work­
ing upon the fame for repairing or amem~llg the. forrifying thereof, 

is enatted to be felony. . 

This aCt was repealed l,y 1 E. 6. rqp. 1 Z. and 1 Mar. cap. J. but 
• 

is revived by 2 & 3 P. {5 M, cap. 19. and fo continues. 

But tbe offender hath the be netit of clergy. 

By the flature of 23 H. 8. cap. 16, The felling of a horfc to a 

Scptdllllan, or ddiYering a norfe in Scolland is made felony. 

This was repe led by 1 E. 6. cap. 12. an tho made peniJ,l hy the 

aCt of IE. 6. ((lp. :;. yet neve~ revived, ( 1/) and (h acts of this kind 

arc repealed by 4 Jac. 1. cap. 1. as to Scotland. 

By the aCt of 25 H. 8. Cll). 6. buggery with mankind or beafl: iB 
ena¢led to be felony, an I the fdon exch.lded from clergy. 

0) !hil muft be rome milhke inthe MS. I £11%. Ctl/" 7. tho al'tcfwud. repeal'~ by 4: 
for tlus nat ute wa Ic~ivcd. as ' our .uthor ,. .. & .... "1'. 
b wfd! lilYi a little above, I. (5~'.5 . by r 
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