ceives him, the conftable and vxll are &nicharged of the cufto y

the fheriff or gaoler is chargctble with the efcape ‘f“[ 3 -ghﬂ'«

Coron. 328. 337. § B
As t'ouching efcapes without arrefts, they belong not to thu ude & Lol

voluntary efcapes; fed hec vide infra & fupra.

If A. the fhenff of B. hath a felon in gaol, and (hcn C.is mad

fheriff, till the prifoner be turned over by indenture to the new ﬂlenﬂ' o

the cuftody of him remains in 4. and he or his gaolens
chargeable for a negligent efcape, and his gaolcr chargeable * [595]
for a voluntary efcape.

1f the bailiff of a frapchxfc, that hath a gaol, hath the cu!’tody of a
felon, he is chargeable for. his efcape, and not the theriff or his
gaoler. ' ;

IIL.  Who fhall be faid a perfon lawfully having the cuftody ofa
felon : this hath been touched in the former fc&mn, but now. lhtf“qe
farther profecuted.

If 4. a meer private man knows B. to have committed a fclony,
he may thereupon arreft kim of felony, and he is lawfuily in the cuf-
tody of A. till he be difcharged of him by delivering him to the con-
ftable or common gaol ; and therefor eif he voluntarily fuffers him to
elcape out of his cuftody, :ho he were no officer, nor B. xndx&cd it
is felony in 4.

So it is, if a felony be in fadk comnnttcd,.and VA hath a probhble
caufe to fufpect B. and accordingly fulpe@s and arrefis him, B. m ‘
lawfully in the cuftody of 4. for fufpicion of felony ; and if he voluu.
tarily lets him efcape, it is felony in 4. in cventu, viz, if B. proves
really guilty of the felony. . .

And accordingly if 4. delivers the party fo arrefted to tht confhﬂc’s
cuftody, he is lawfully in hxq cuftodvy and if he fuffers the efczgevo«
luntarily, it is felony in cventu, 44 Afiz. 12.

If a jultice of pcace makes a Mistimus to the gaoler for felony with
‘an unapt conclufign, as #ill tkc Juflice give order for his ddweq,_
whereas it thould be ti// ke be delivered by due courfe of law, tho this
wzrrm he nat formal, yet the fclon is lawfully in his cuftody, and 3
he lets him voluntarily efcape, it is felony, for he is fuﬁc:cntly al

of ﬂw crime with which be is charged. P

w8 to me, if the meu be Seneral and containsno

, tho the gnolcr is not bouad to receive him upon fuc%pa k-
| LS : Mmmq




1 imus, {he bu acq.amted wbatthe crime is for whtd: he is
: =‘ é‘ '!u#enhtm yoluntarily to cfcape, it is felony.
- For i mvthe perfon.or a-conftable arrefts a man for felony, and

| mgm the common gaol, (as he may do by law, 13 E. 4. o,

W’
My

- aat!d thegaoler is bound to reccive him by the fiatote (/) of

mp 10 if the confi: ble or perfon that delivers hnn

S The ﬁocks xs the prifon of the conﬂablc and fo long as he is in '
ﬂﬂCW}_Ae is in the conflable’s cuftody, and thcrcforc if the con-

w5

‘;&fn’thc conftable, unlefs it : be to bring himto a Juﬁxcc, ortoa

"‘ fer or more convenient cuftody.

i IV What fhall be faida voluntary efcape of a fclon n cuﬂody,

it e it lﬁum bc i w[uutar] efcape to make felony.

ot % prxfoner be refcued, or refcues himfelf againft the will of him

Ay . him in cuftody, this is no voluntary efcape, nor is the

G g:o'ﬁt b’ ' pu'ull:ahlc for the fame. ¢

'nr the xmfon be fired, and the gaoler lets out the prifoners, there
'..‘ ébbr means to fave their lives, and ufes the beft means he

. e 5 %cers and jrons to keep them fafc, and this without fraud,

3 ét'f!encm:es force him to cpen the prifon doors, and he doth it to

ﬂe Im Mp, xt excufeth from fclony .

r becaufe the fheriff hath- his remedy over, yct-:t eX-~
cth gb‘e'ﬁaol_g .from felony, and aﬂfo from a fine, if ntbc vis *tmyor.

’gud 4, nnd qu not fc]m%y unhe jultice, but a negligent cfclpey

or which he nﬁaqmc at common law, 25 E. 3. 39. (g ),

: ﬂmcedofghol-&hmy by the‘&atutc of 1 & 2’1"

g/t
; g }Rﬁd banlt a yetion nqt bailable by law. it cXleﬂh

x.\?"

stehl&e ‘j‘ “{C ‘Ofi ﬂlma’, undcr-ﬁlcnﬁ‘ con(hblc
Mih% one that is hﬂl by hw bailable, 1t is not

@  the : e In lhellﬁed' of
P m\gh}pnt thﬁ&e m‘e n::h— vhuzx is in this place
il Mg:mbm fa)authin‘”u— L3828 3, 5



efcape, at leal't nnlcfs done by deﬁgn to dchve.r thc prd'one’rgn Qvor,, ik
bat it is a negligent efcapc punithable at common law, orf ﬂ :

according to the flatute of 3 E. 1. ¢ap. 15. by lofs of offices
fine, and three years xmpnfonment :

And therefore I think, that if a juftice of peace bails a petfon, t&g
confeffeth a felony before him, it is no voluntary efcape, but fineable
as above, for it is errar [eientie, 2 R. 3. 10. contrary to the opinion of
Crompt. 39, a Dalt. p. 276. (1)

If a gaoler voluntarily licence a felon to wander out of the bounds
of the prifon and to return again, if the prifoner returns: agam:o the
gaol before the gaoler be indited, fo as he be in cuﬂody, it is held
by fome this will-not excufe'a voluntary efcape as to the point of fe-
lony, but certain it is that it is punifhable as a mifdemeanor, and if
he had never returned, it had been fuch an cfcape, as would have
been felony, tho perchance the licence were fpecial to go out and
come in at mght 22 E. 3. Coron, 242. 8 E. 2. Coron. 431, bac%(qfc
he cannot apportion his own wrong and breach of duty. J

V. In whom the voluntary efcape fhall be. ' N

In all civil caufes the fheriff is to be refponfible, .or the gao!cr at
eleCtion, as if the gaolcr. o2 bailiff of a fheriff fuffer either volun-
arily or negligently an efcape of a Ierfon impri{oned, for debt, the

{henﬁ' is chargeable with an a&aon upon the efcape, for the gaoler or -

bailiff is the fherift’s officer or minifter, and gives him fequmy
14 E. 3. cap. 10. 19 H. 17, cap, 10. :

But if the gaoler being placed there by the "heriff vohntarnly &'nﬂ'en :

a felon in his cuﬁody to efcape, thxs, inas urache:h m
isfelony only in the gaoler that was im .
cuﬁody, not in the fheriff.

But swhether the efcape was voluntary or neghgem, yet the W

.may be indifled for it fo asto fulgc& him to a gmtﬁne g

: "’-3.9-: =2




; fﬂ‘ bmﬁamage of his gaoler,
~But if the gaoler were a gaoler in fee, as antiently conftables of
u;ﬁhﬁvﬂe, the fheriff hould not anfwer in any kind for the default

f fuch gtoleror conftable : but now by the ftatutes of 14 E. 3. cap,
' 20 and 19 H. 7. zap. 10. gaols of .counties are rejoined to the

3 ties
: ﬂgu for efcapes committed by gaolers of gaols in particular fran.
: chnfcs, as the Gate-houfe at Wefiminfier belonging to the dean and
28 c]npw of Weftminfter, efcapes there permitted concern not the theriff,
bat.he particular gaoler and lord of thé franchife.
M, 'How and in what manner, and before: whom felonious efcapes
'g-_,‘ Re determined, tried and adjudged.
" Itis to be known, that I may fay it once for all, altho the felony
g ﬁorbluhug of prifon may be heard, tricd and determined before the
&L fe’lony for which he was committed, as fhall be faid; yet in cafe of
. felony for the wilful efeape or refcue of a perfon committed to prifon
. for felony, tho the party that voluntarily permits fuch] efcape, or
* sefcues the prifoner, may be' indiGtedcfor thefe offenfes as felonies
sy h&re the principal felony in him that efcapes or is refcued be tried,
- yet he fhall not be arraigned or put upon his trial, till the principal be

‘may be found not guilty, or if guilty, yet of fuch a fad as
capiuk as of petit larciny, /¢ defendends, per infortunium, in

gé&p.l ptfoa ly conviét and not attaint, but hath his clergy,

-the gaoler orrcfeher {hall never be put to anfwerto the efcape

¢ be difcharged, as the acceffary, where the principal

i ,.ﬂ hged thereby ; for the refcuer and officer,
cape, are a kind of acceffaries.

o mec cafes the gaoler or refcuer may be fined qld

for their mifdemeanor, but fhall not be
wbd%dwpnqcmu dnfc}mrgcd 2 Co. Inflit. p. 592.
Y that there is a voluntary efcape m

h;&m&d« attainted ; and the reafon is, becaufe poffibly the perfon-

caﬁﬁe . or officer ought to be difcharged : nay, if the .

i
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cafe of a refeue) ought to furmife, that e faé?s a felony was e&m- oh
mitted, and that the perfon efcaping was imprifoned for that felcu} ]
or fufpicion of it. o
And T need not fay this muft be proved upon evxdcnce agauﬁ
the gaoler, for, as I faid before, the gaoler cannot be arraigned ul‘“
the pnncxpal be attainted by verdi&, confeflion, or outlawry, and ﬁu,-,
record of fuch attainder muft be fhewed or proved.
. But if the party that efcaped were indicted, and fo taken by
. Capza:, and then efcape, tho, as I faid before, the gaoler or refdiilt
cannot be arraigned and tried till the principal be attainted, yet
indi®tment for the efcape or refcue need not furmife a felony \:
but only recite the fubftance of the indi€tment againft him that d'-
capes. 1 E.B.16. 4. 2 E. 3.. Coron. 158,
And the like law is in cafc of felony for breach of prifon. 2 L’p.
Inflit. - p. 590.
Again it is to be known, that as to the voluntary fnﬁ'crmg of aﬂ
efcape or refcuing a felon, tho the felony be not within clergy, ye‘!
the efcape or refcue are within clergy, and tho the prifoner were in-
diéed or attainted of feveral fclomes, yet the efcape or refcue of fuch
a prifoner makes but one felony, and he fhall be indied but of one
efcape; but if 4. and B. be indiéted of one felony, and the gaolcr
voluntarily fuffer both to efcape, the gaoler may be indicted feverally
for both.
The means of bringing an officer to Judgmont cannot be barely by
the calling of the record of the prifoners over, as is ufSally done in_
the king’s bench, becaufe tho this may be a fuffiient caufe to coﬁ- ;
vi&t of a negligent efcape, yet it cannot appear thereby that it is vo- %
luntary ; the marthal or gaoler may be fined upon a reconi [600 B 8
thereof made, but he cannot be convict of a felony, 39 #.6. - J
33. but there.muft be an indiétment or prefentment of the felonmgu ks
and voluntary efcape. pis
And tho by the ftatute of A ﬁm 1. cap. 3. (1) amercements upon
the country for the efcapes of felons cannot be fet but by the ju&wu (;
in Eyre, or by the king’s bench, 21 Affiz. 12. 27 4ffiz. 21. or, as i ‘
fmm, by juftices of general oyer and terminer ; yet the hearing and
of efcapes is at this day within the jurifdiction ofjﬁl&
‘?m,m by thehnncf 12.3, q.s

el 2L

) s&.mu;.




N hthe mxt chapter I fhall fay fomething concerning hegligent ef.
m tho this hath been before, cap. 50. in part handled.

s

Cun ch. 10. p. 129, 130, and 2 Hawk. P.C, ch, 18, 15 and Burn. tit, Efcape,

Pl e - CHAP. LIL
g Tuuching vegligent efcaécﬂu_

TEGLIGENT efcapes of felons are not felony, but jauniﬂ\abl: by
LN fine upan the parties that fuffer them.
Thefc negligent efcapes are of two Kinds, 1. By an officer or
!gmg pamcular"perfon or perfons, that hatha felon in cuftody, @.
) Qr&y vdls or cownﬂ\ms, whether the felon be taken and in cuftody,
! ﬂ‘ not.
o Firﬁ as (o neglngent efcapes by officers or particular perfons
fethmgs are confiderable. A e
. Whar fhall be faid a negligént efcape. 2. What the convic-
' ,' of fucH negligent efcapc 3. What the punilhment of it, and
by whom.
Ve Sy " oAs to the* Al of thefe, what fhall be faid a ncglrgcnt
féo Jm:ape hath been’ partly before defcnbed only fome' thmgs
.1 fhall add,
i g!t' a Pnféﬂer for fchny break the gaol, this feems to be a ‘negligent
fcape, becaufe there wanted cither that due ﬁrength inthe gaol that
ould ”‘fecure& ‘im, or that due v1g11ancc in the gaoler or his
ficers fo have prcveﬁhd g M therefore it is by law lawful for the
ler to ha.m;»cf them wnh xrons to L prevent their efcape ( a j, and if

¥ "\
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ﬁﬁs'fhoukl not be conftrued a negligent efca#, gaolers wor nH he il
carelefs cither to fecure their prifoners, or to retake them that efcape;

if he (hauld in fuch a cafc be exempt from pecumary pumihmen&;

and we fee by daily cxpenenu: in civil - cafes of ‘men in execution or
arrefted for debt, if they break prifon the fheriff is chargcable. ‘

But if a private perfon arrefts a felon, and he efcapes by force from
him without any default in him, tho the townfhip {hall be amerced,
as fhall be faid, yet it feems it excufeth the party, for he bemg 3 ynr
_ vate perfon cannot raife power to take or detain-a felon, $49

Jut if a fheriff, bailiff; conftable, or other officerhath the q\m

of a ‘prifoner bringing him to the gaol, it feems that a fimple efcape

by the refcue of the pr.foner himfelf doth npt excufe him 2 mv." :
though it may a tants, becaufe he may take fuﬂic:cnt ftrength to hts' :
affiftance ; but if he be refcued beforc he bebwu t to gaol, gpff,
whether it'be not an excufe of an efcape, as In cafe where a man is
arrclted upon a mefne procefs, and in carrving to gaol be refeued, the
retarn of the refeue excufeth the fheriff, 39 Eliz. C: B, Croke, n. fﬂw
Conyér’s cafe ; but it is no excufe if he be taken in execution [ z] ‘
and refcued, for, there the {henﬂ' {hall be anfwerable noty
withftanding the refcue, but it ¢ feems the refcue is no excufe i in cafo
of felony. 8 E. 3. Coron. 328. 8317. (b)

And upon the fame reafon it is, that if a felon be atﬁnnt nnd be
carried to execution, and be refcued from the fheriff, the fheriff is
punifhable notwith{tanding the refcue, for therais Judgmunngen. uﬂ.
the fhetiff thould have taken fufficient power with him, fgi therm
‘in that cdfe the townfhip is not fincable : wide 27 4ffiz. 54 #

If a prifoner for felony be in gaol and efcape, and the 'aderpuh Tl
fue afier him, he may take him feven years afier, tho he were out of
his view, 13 E 4. 9.4, 14 H. 7. 1. a. bat that will not gxcul‘g th R
gaoler from a negligent efcape, tho i it may excufe a tanto; for if e
gaoler hath once loft the view of hiis prifoner, tho he take him afen,
it is an efcape, but if he retake him upon a freth purfuit, and M |

il the view of him, it is no efcape, nor pumﬂnbie. 8 E. 2. Cma ‘ “

400, 22 E. 3. Coron. 236. M. 28 E. 8., Rot. 32. .Rex. Hersf: @k
Abbatis Sancti Albani. M. 45 E. 3. Rot.A1. in dorf. Rew. Effexs v,
But nﬂgmn be arrefted for felony, and in bringing to MM .

(henﬂ”t cm@nblebemakuhuwthq >w him

:era ufe q l’!fcne, 2 s
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and keep the view of !nm, but cannot take him without lnllmg him,
~whereby he is kild in the purfuit, yet the theriff or conftable; or town.
_ fhip, that let him efcape, fhall be fined for ‘the efcape, becaufe the
~ the party be kild in the frefh purfuit, he cannot now be brought to
_judgment, and yet by his flight, if prefented by the coroner, he for.
feits bis goods, 3 E. 3. Coron. 328 and 346.
~ I a felon efcape out of ‘the gaol by negligence, tho the gaoler be
#ined for it, he may retake the felon at any time afier, for the felon
fhall not take the advantage of his own wrong, or the gaoler’s pu.
. mifhment, but his retaking fhall not'difcharge the gaoler’s fine, and
4o is the book to be intended. 15 E. 4.9. a.
T‘oﬂ 2. Touching the conviction of a negligent efcape.
& The proper way of convition is by prefentment and trial
" I
th wherc the prifoners be of record .in a court, if the gaoler be-
i , called cannot give an account where a prifoner is, this is a con-
!i&ioh of an efeape; but feems not to be prefently a convi@ion of a
& ﬂ,mry efcape, unlefs the gaoler confels it: vide 27 H. 6.7. 39 H.
6. 33. fo in fome cafes the coroner’s roll it a conviction of an efcape,
‘widé 3 E. 3. Coron, 352. fo if the dozeners prefent a felon taken and
_ ﬂxvudtotheﬂxen&‘bythcvﬂl but thew not what theriff. 3 E. 3.
i’-’m 345, (c) ;
' Where an officer is to be charged either with a volunmy or neg-
e igentcfnfe the bare prefentment of the efcape by the grand inqueft
I or'the dm in Eyre, orupon commiffion of Oyer and Zerminer,
{4 “or in the king’s bench, is not alone fufficient to conviét the officer,
: ¥Mm huconn&mn. tho but of ansghgentcfcape, he is to
“‘ﬁe fined.
/" But |f’rbm in E]n or in the kmg’s bench prefau theel-
Wof a felon, whereby the vill is to be amerced, becaufe this i s but
‘an amercement, and the juftices may [not in this cafe (4 )] feta fine
M an ‘amercement, de minimis mon curat lex, and therefore the pre-
fentment is not traverfable : wide 3 E. 3, Coron. 291. & ibidem SEJ
"ﬁm' 328. 346. Smf P C. Lib. 1. cap. 33. fol. 35. b. ‘
" 1 ¢ yoll, that he was c! vu'hwﬂ
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An efcape is prefentable in a leet, but they cannot feta comm

fne or amercements there, but it ought to be fent to the next Eyre,

¢&c. or may be removed into the king’s bench by Certiorari, and

there the common fine or amercement fet; and this by the ftatute of

Weftm. 1. cap. 3.

3. As to the punifhment of a negligent efcape by an officer or other

that hath the felon in cuftody, it is by fine and imprifonment.

If the felon be attainted, it is faid that the fine is to be an [ 604]
. hundred pounds, and if he be only indicted, then an hundred :
thillings, Stamf. P. C. p. 35. but the fine in truth is more or lefs
according to the quality of the offenfe, and fometimes of the of-
fender : wide 3 E. 3. Coron. 370. 2 bifhop fined one hundred poM
for an efcape.

Communia Scaccario, M. 36 E. 3 n 5. The conftable of a caftle
under the duke of Lancaffer permitted a negligent efcape: It was ruled,
1. That in default of the conftable of the duke of Lancafler, that
put him in, fhould be fined. 2. That tho the duke were dead, yet
his executors fhould be fined (), and they were fined ﬁve pound;ﬁ:
negligent efcape. .

iL. I come to thofe fines, that are for efcapes of felons either befae
or fometimes after arreft. # ;

And this is that which is fet upon vills, towns, cities, and fome-
times upon hundreds and counties, and is ufually called ¢/capium, and
thofe that have franchifes to be quit de murdro, latrocinio, efcapiss,
are intended of thofe common fines fet upon vills or” hundreds for
thofe offenfes, and then he that hath fuch a liberty granted by the
king to be quit de ¢fcapiis, bath a difcharge for the rate or portion of
fuch a common fine or amercement that comes to his fharé ; and this
franchife or liberty generally granted to be quit de efcapiis extends

not to voluntary efcapes by officers or others, but as I faid to lhe rae -

or portion chargeable upon them by fuch common fine or W-
ment for negligent efcapes.

If a murder, manflaughter, or killing of 2 man ﬁ dcfnukn& be
committed in a vill not inclofed in the day-time, and the murderer,

&e. be not taken, the vill fhall be amerced, altho it be done after fun- _
fet, before day-light be gone. 22 E. 3. Coren. 238. 3 E. 8. a.m.

293;30&8” 7. cap. 1.
(o):eeac'o.m VY

Bunis:
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Wi "Hnﬂ if the murder’ be commm:cd in a town inclofed in the day or

% ﬁght, and the murderer or manflayer efcapes, the town fhall be a-

merced, becaufe by the ftatute of Winchefter, they ought to keep
their ‘gates {hut from fun-fet to fun-rifing. 8 E. 3. Coron. 290, 3
H 1. cap. 1.

Bt . Ifa felony be committed in a vill, and they take the felon,
'L . and commit him to four men to carry him to gaol, and they

.Afnﬂi:r him to efcape, the vill fhall be amerced. 3 E. 3. Coron. 346.

- If a felony be committed in a vill, and the felon taken: by them
of the vill, and he efcapes from them to the church of the fame vill |
and from thence before abjuration he efcapes again, the vill fhall be

: mmed for two elcapes at common law, for they fhould have kept
“him in the church till abjuration, &c. 8 E. 2. Coron. 422, =

~ Butif a perfon atwaint, as they are canying him to execution, cf-

- capes to a church, and from thence makes an efcape, the vill were

not amefceable, becaufe he.could not abjure being artaint, ‘and there~
fore the vill were not bound to yatch him, 27 Aﬁz.: 54. vide Rot.
Parl. 45 E. 3. n. 25. 50 E. 3. n. 183, But now abjuration and fanc-
tuary are oufted (7, and with it much of ﬂus old learning of efcapes
is antiquated.

 If a prifoner for fufpicion of felony be brought to the hundred
court, and the court grant him liberty to feek his voucher or warrant,

i ;‘-_and he efcapes, the hundred fhall be amerced. 3 E. 3. Coron. 316.
ﬁd o at isif a manﬂzt‘ughter be' committed out of any vill.  Stamf.

5,

!f the vill anfwers not the amercement for an. efcape, the hundred
be diftrained, and if the hundred anfwers not, the county ihall
‘ “ . charged therewith and diftrained. Stamf: P C. p. 34. b.
}A.nd thus far muchm; ei'capes both voluntary and negligent.




CHAP. LIL

Concerning relcues of prifoners in cuflody for felony,
ESCUE of a perfon imprifoned for felony is alfo felony by tbe

common law.
- To make a refcue a felony, 1. It is neceffary that the felon be in
cuftody, or under arreft for felony, and therefore if 4. hinder an arreft,
whereby the felon efcapes, the townthip fhall be amerced for the el
cape, and A. fhall be fined for the hindrance of his taking; but itis
not felony in 4. becaufe the felon was not takcn 3 E. 3. Coron. 333. ;
Stamf. P.C.p.31. a. _ gl

2, Again, to make a refcue fe!ony, the party rcfcned muft beun-
der cuftody for felony or fu wlpicion of felony, and it is all one, “whether.
he be in cuftody for that account by a private perfon, or by an oﬂqr
or warrant of a juftice, for where the arreft of a felon is lawful, the
refcue of him is a felony W i
It feems that it is neceffary that he fhould have knowledge that
the perfon is under arreft for felony, if he be i in the cuftody of a pri-
vate perfon. & _

But if he bem the cuﬁody of an officer, as conftable or fheriff,
there at his peril he is to take notice of it; dnd fo it ig if there be
felons in a prifon, and 4. not knowing of it, breaks the pnfnn, and] :
lets out the prifoners, tho he knew not that there were felons there, it
is felony, and if wraitors were there, it is treafon. P. 16 C'ar ¥ C'rol"d‘
?- 583. Benflead’s cafe per omnes jufficiarios. gt

A return of a refcue of a felon’ by the fheriff agamﬁ J is not fuﬁ-
ficient to put him to anfwer for it as a felony, without indiétment or
prefentment, by the ftatute of 25°E. 3. cap. 4. 1 H 7. 6. a. per cu=
rzam, 2 E. 3. 1 Coron. 149.

" As in cafe of an cfcape, fo in cafe of a refcue, if the party Golil :
refeued be imprifond for felony, and be refcued before in- [6o7] -
da&nent, the indi¢tment muft {urmife a felony done as well as an
lmpnfonmht for felony or fufpicion thercof; but if the party be in-
di&c&ml% by a Capias and refcucd, then there needs only a re-
cital M' was udn&nﬁ prout, and taken and refeued.




o

B whmks ad, efcapes, this is a breaker of prifon, anduug,&

y RUM CORONZ.
’_%‘!!bo the refouer may be indicted before the principal be con-
and attainted, yet he fhall not be arraigned or tried before the
Wpal be attaint for the reafon given, cap. 51.
* The refeuer of a prifoncr for felony, tho not within clergy, yet
ﬁl“ have his clergy.

s r ade plus capite proximo, for many things there faid are applicable
the cafe of 2 refcue.

b4
LI

y 4 Blackf, Com. ch, 10. p. 131, Fofter, 344, Burn. tit, Refcue, 2 Hawk, P.C.ch. in

CHAP. LIV.

Wmug efcapes and breach of prifon, &y the party himfelf that is
imprifoned for felony.

T common hw it was held, that if any nnynfoned fora ml{'-

.demeanor, tho not felony, had broke the prifon and cfcaped,

#Mm fdouy Brag. Lib. 11, (a) Stamf. P. Cp.so b. 2 Co.

Jnfit.p. 589. (8)

[‘03 ‘But by the flatute of 1 E 2. de frangentibus pnf iam the

J (everiiy of the common law is moderated, wiz. Nullus de

¢ mﬂm, pﬂm Jregerit, [ubeat judicium vite wel membrorum pro

. frattione prifonae tantim, wifi caufa, pro qué captus & imprifonatus fuerit,

 dalejudicium sequirit, fi de illé fecundim legem & confuctudinem terre
M‘u&wﬂus, &ail temporibus preteritis aliter fieri confuevit, ‘

- Upon this ftatute, therefore, to make a felony by breach of prifon

m iings muft concur : 1. The party muft be in prifon.- 2. He

 muft be in prifon for felony. 3. He muft break that prifon. - Many
n&MW ‘have been difcuffed before. I fhall refume and add
m ﬂuﬁ be ;neeeﬂ'ary for the cxplwauon of this felony

o lfl.manbe :mpnfonedforfdony in the prifon of a frandi*-

(o) This wnw m.ma. ¥ :gun on of Billing, chicf juftice, and th
ondy caps 9. .xu. @ z:.e the judges, 1 H. 7, &p,tlmn :
: vnmzmhq &l&:wmcuy at common
s, tho the y nywmmm, and had mielf, till th
"'ﬂmr Me. m-l:hajn)- ; £.2." Thislord ok

g JW;‘:‘:’ h“ u“:r wlm‘\lpvhy. ’Q : ,
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this purpofe the kmgs pn{on (c)s tho the fnnchx(e or mﬁ
the lord’s. 2 E.8. 1 Coron. 149, Stamf. P, C. 3l.a. 2
Jtit. 589. :

So at common law when fanGuary was in ufc, if a felon bad
caped to a church, and there had been watched by the vill where the
church is, and he had broken the church and cfcaptd this had been
a felony within this ftatate, Stamf. P. C. p 50. 6 $ E. 3. Coron.
290.

Whether the breach of the prifon of the mﬂmary by a clerk
" conviét or attaint before purgation had beén felony, vide Stamf. P:
C. p. 31, 32. but that learning is now antiquated, becaufe by the_' %

ftatute of 18 Eliz. cap. 7. the prifoner is not now delivered to the ore

dinary ; and therefore I {hall not farther examine it.

If a perfon be taken for felony, and put in the focks anﬂ
breaks it, this is a breaking of prifon, and felony within M{Ml
law. D] 99. a. 2 Co. Inft. 589. Stamf.P. C.p.30.5." .

Soit is if the conftable or any other fecures a felon in the héufe
of him that makes the arreft, or in the houfe of any other, anﬂ h.c %
breaks it and efcapes, it is felony.

Yet farther, if 4. arrefts B. for felony or fufpicion’ of felony. thcra
being de faéto afelony committgd, and being in the hands of 4, he
violently refcueth himfelf and efcapeth, this is a breach of prifon and
a felony, for fo are the words of my lord Coke, 2 Inflit. 589+
“ Nota, He that is in the ftocks, or under lawful arreft, is faid to-
* be in prifon, tho he be not infra carceris p:m:m.” 4nd Smy'n‘& ‘
ubi fupra p. 30 b. Kt nota guant a ceo gue chefcun que off Joubs arrefk
pour. felony eft pﬂfmer atky bien hors de gaol come deins, iffint que fil .
Joit lorfque in'cippes in le haut fircet ou hors de cippes in le paffeffion &>
afcun, que &i‘ aver arre, , & fam aﬁ‘apl ceo gﬂ ddﬂlfmmt de ?nfm m ol
le pnﬁm, which muft be intended, as it &emsp of a Wolsm-; « Vi
viz. refening himfelf out of cuftody. O gl PR e i

IL ‘What fhall be faid a being in pﬂfou for. 2
i ;udzmom vite vel mamlramu 5 e




: Jtﬂd breaks prifon, this is not felony, for the prm-
rqumt tale judicium. 2. Lo. Infiit. 590.

his efcape will be felony. ‘

‘ Tonclﬁng my lord Coke’s gpinion of the form of the Mittimus,
that it muft particularly exprefs the nature of the felony, and muft
n *, Wmapt concluﬁm, I have faid enough before ; Tthink it is fuf-
S "W‘" ﬁit be gcnérally for felony, altho it wants that regular con-
clu oﬁ'ﬂffl he be dcf wred by due cour fc of common Iaw ) 3 yet thefe‘de—

Qle;(pm's no caufe, the cafe may be odzetw:fe. becaufe the
4 fubilance of the Mittimus muft be recited in the indi&ment.
“ or itis very plain, that antiently there were more felons comnnt-
d to the common gaol without Mittimus in writing than were with
jnnb were all the commitments by con(hblc, watchmen, mll

d:ey wgrenot*hefei‘e 1E. 3¢ {i}, and yet breaohof prd'onbyfelm
~was felony even from 2 E. 1. and not onlyfrom 1 E.2.

"1t s therefore enough if the gaoler have a fufficient nouﬁcaxon
of ¢ .mpﬁme offenfe, for which he wass committed; and the
the offenfe whercof he was arrefted, and ~commonly
| "m guik. if thcy ara gmky, wuhom much notx-

arrcﬁ, and hc brer.ks pn o
cr,are not can be AL



committed, and 4. having probable caufe did fufpe& B. and a '
him and committed him, and that he broke the pnfon, and this m"
be all proved upon the evidence. . i

But if B. be indited or appea]cd and taken by Capias, and « com.
mitted, and breaks prifon, there needs no avernment or proof thata |
felony was done, but only that there was an indictment or appeal,
and a Capias thereupon, becaufe all - appears by matter of record. 2
Co. Inflit. 590, SR

But a lawful commitment may be for fufpicion of fclony, and dm
is within this ftatute ; yet no perfon can be indicted barcly [6 ?*I ;
of fufpicion of felony, but of the felony itfelf. 43 E. 3.

Coron 454, 44 Affiz. 12. 2. Co. Inflit. 592.. |

Ifa felony be made by a&t of parhamcmi fubfequent to.1 E,,Z.
and a perfon be committed for fuch a felony and breaks prifon, yet
this is felony. 2 Co. Infiit. 592.

IIT. What thall be faid a breaking of prifon by a pcrron committed
for felony to make a felony.

If the prifon be fired by, accident. and there be a neceflity to bre;k
prifon to fave his life, this ctcufeth the felony ; but if the prifon
were fired by the prifoner himfelf, or by his procurement, the break-
ing to fave his life is neverthelefs felony, for it was a neceflity of his
own creating. 2 Go. Inflit. 590. R !

If the gaoler fets open the prifon doors, ‘and, thc fclon efcapes, thlt,
may be a felony in the gaolcr, but is no brcach of pfnfon to makﬂ A
felony in the prifoner. .

If 4. be arrefted or imprifoned for fclony, andB and ath'thh-._ il
out the confent of 4. refcues A this is felony in the refcuers, but
not f:lony in 4. But if 4. were of confederacy with B. to do it,
then it is felony in B. as a refoue, and in 4.asa breach of pri it

“And fo it is if B. had broken thepnfon doors, and they being open,
4. had gope away, this had been felony in B. byt not ﬁdmy’m 2" Bt
nnleﬁ it were done by his confederacy, or procurement, for 4. M-? W
Wt‘&ually break prifon 2 Co. Ilﬂlt 589, 1 E;Tﬁ B i £
e\ Touching the procecdmg, for fclony by breach of prifon.

u,ﬂnmmcd for felony, or fnfpnaon«@ug@g M W‘M"?
thﬁpnmﬁ‘

‘lony be vt el and b may be
‘*Y: ”ﬁfq ﬂ%ﬂ o the caﬁvd'" m{m




, there they : 1d;yatoianddxcrcforemthchuercafctheprm.
ipal felony M be firft tried. g Co. Infiit. 592.
i M 1 hold,’ that |f A. be indicted of fdony and commmed and

5, and found not guilty, now 4. (hall never be indicted
ch” of prifon; or if indiGted for it before the acquittal,

@“ fcvcrely prochuwd by the earl of Leice/fer, upon a fufpicion
t fhe M.ﬂdbmbn jewels ; for tho while thc prmcxpal fclony ftood

%ny. raherthe breach of prifon was a preﬁmwnou of the guilt

W%ﬁs yet now it be cleared, that fhe was not g\ulty
" 0{*‘1‘ felony, he is now in law asa petfon never commiticd for,

iﬂ,quﬁy, and fo her breach of prifon is no felony. i
s"' " The &lony of breach of prifon is a felony thhmclcrgy, tho the

p’hupqlquxy for which thc party was convn&ed were out of dcx‘f.

? - ; ' .- ;
29
10." a :30. zrk. P,C.ch.18. Burn, uwdlhnmkh‘

ar. the common law, it w@ﬁv
thpfe different rclauons %




aiders, abettors, and knowmg receivers and comforterbhf '
are all principals, as hath been faid, 8 H. ‘1 10.a. Sfmﬁ R,
40. a. Cb. P, C. p. 20.
But-yet as to the courfe of proceeding, it hath been and mdced ought
to be the courfe, that thofe who did adtually commit the very fad
of treafon, fhould be firft tried before thofe that are principals in the
fecond degree, becaufe otherwife this inconvenicnoi:“mfght follow,
iz. that the principals in the fecond degree might be convifted, and
yet the principals in the firlt degree may be acquitted, which mmid
be abfurd : wide Somervill’s cafe (a ) before, cap. 22. p. 238 s
In cafcs that are criminal, but not capital, as in treﬂ'pafs, mayh‘ui G
or pramunire. there are no dcceflaries, for all the acceffaries fore,
are in the fame degree as principals, Stamf. Lib. L cap. 48. & libros
16i ; and acceffaries after, by receiving the (rgcnden. cannot be in
law under any penalties as acceflaries, unlefs 'the ads of ptruimnnt
that induce_thofe penalties, do cxpreﬂy extend to reccxvefsorcbm-‘<
forters, asfomc do.
Note the word maintainers in the ftatute of 27 E. 3. cap. 1. lnd 16 o
R. 2. cap 5. denotes the, maintainers of the offenfe, and not {as it
feems) of the parties, -~ *
It remaitis, therefore, that the bufinefs of this tide of prmcxpal ana“ 0
acceffarys refers only to felonies, whether by the common hw. oF ‘
by act of parliament.

As to felonies by a&t of parliament, regularly if an adt of parhu g

ment enacls an offenfe to be felony, thovit mentions nothmg of ac=
ceffaries defore or afier, ‘yet virtually, and confcqucntly thofe that
counfel or command the offenfe are acceffaries before, and thofe that
knowingly receive the offender are acceffarics afier, as in the cafe
of rape made felony by the ftatute of #zfiming. . cap. 34.(b), Stamf.
P.C.Lib. 1. cap. 47. 11 H. 4. 14 inv cafe of - mulnphcauoq, [ 614‘]
Co. P. C. cap. 20. tho Dy, 88. makesit a quare. :
~ But if the act of parliament that makes the felony, in expmﬁ m S
comprehend acceffarics before; and makes no mention of acceffaries
; nj&r. na;ncly, rcccxvcrs or comfoﬂers, thetc it feems there can be no’

o

e :
But it ledmtlut fottlw‘om urers are gui cf
""f“t,.:u,.. b e a.,.,r:*‘:m sy

v&m to thecompoﬂl.
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ries after, fi vthc expre{ﬁon ‘of procurers, counfellers, abettors,
alL ‘whi h\xﬁapol’t accellaries before, make.it evident, that the law.
tnmccrs &lnot intend to include accefaries after, which is an offenfg .
j acgrce than accelfaries before, as the ftatite of 8 H. 4,
"eahng of records, the ftatute of 33 H. 8. cap. 8. for

et ft, @c Stamfords PG ulufup;a

3 énca after are included, as well as in felonies at common law ;

but he neither allegeth any teafon or authority for that opinion, and
thertfo;‘r. the authorities being equal, the greater reafon feems  to be
%taqum"a- oprmon, Expreflum facit ceffare tacitum, and o, weight

i zﬂq}x laid upon the ftatute of 3 H. 7. cap. 2. for that in exprefs, werms

a.kes acpefTariés before and after to ftand as principals. :
~And upon thc fame reafon it is, that many of thefe acts of parliament
_mentioned before; mp 22. p. 236, that make certain offenfes, their
counfellers, abettors, and procurers, to be treafon, do not extend to.

i *nakc teceivers guilty of treafon, tho if the act had been genéral that
: ﬁgch an offenfe fhall be treafon, it had confequentially made knovrmg

'rct:e!vers as well as. abettors guxlty of treafon vide Co, P, C. cap,

64.p 138.

e

 the oﬁ'erﬁqr, and the procurmg and abetting,

“Tho generaﬂ an act of parlmmcnt creatmg a felony renders con-

quucntaajly acceﬂ'm ies brfwc and after within the fame penalty, yet
- the fpecial pegning of ‘the a& of parhament in fuch cafcs fometimes

varies the cafe,
The ftatute of 3'H. 1. cap. 2., for takmg awa; ma,ndens, Es’c. makcs

ea, and thtmgly re-
cemng a?fo, to be all tqually Eﬂncxpald felonies, and exdtukd of 1

. clergy

'{61 } Agam, thc ﬁatutc of ‘2‘2 Elxz mp 2, makes the comlng
As in Qf a 3cfmt trcafon, !he Teceiving or rchcvmg of him felony,
'v;omnb\kmg “of money to h:s relief a premunire, fo thar als of
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T come to confider of principals and acceffari m"'fel‘gl‘iy,j"
their differences among themfelves, and wich relation to  felonies
common law. § R

By what hath been formerly delivered, principals are in two kmds,
principals in the firft degree, which altvally commit the offenfe, ~
principals in the fecond degree, which are prefent, aiding, uﬂabee- 3
ting of #he fa& to be done. ;

Sa that regularly no man can be a principal in’ felony, un%ﬁfu by
be prefent, unlefs it can be in cafe of wilful polfomng, whcrcfn;he o2
that layeth or infufeth poifon with intent to poifon any perfon, iﬁg
the perfon mtcndcd or any other takes it in the abfence of ﬁbm wt’

fo layeth it, yet hé is a principal, and hethat counfelleth or nb‘bemm

him fo to do, is acceffary before. Co. P.C.cap, 6. p.138. = =

Who fhall be faid prefent, aiding, and abcmng in cafe bf }
hath been fufficiently declared in cap. 34. in cafe of murder, i‘n
48. in cafe of burglary, in cap. 46, in cafe of robbery and need’
again be repeated.  * !

Acoceflaries again are of two kinds, acceﬁ'anes bgﬂri the fa& eom- )
mitted, and acceflaries aker.

An acceffary before, is he, that bemg abfent at the txme of the fa—
lony committed, doth yet procure, counfel, command, or abet another
to commit a felony, and it is an offenfe greater than the acceffary
after; and therefore in many cafes clergy is taken away from accefs
faries before, which yet is not taken away fiom acceffaries aﬁer, as
in petit treafon, murder, robbery, and wxlful burmug’ by 4- g 5'1?
M cap.s -

Thufe offenfes, which in the couﬂ:ru&ion of law ars fudden amd'
unpremcdnated cannot have nﬁy acceffaries before, as kx[l- [6 2'6] ;
ing a man per inforunium, fe defendendo, or manﬂaughtcr. ;

And therefore if A. be indicted of murder, and B. as acceffary Ae~

fm. if the jury find 4. guilty only of manflaughter, there ihqnu;o
inquiry of B, but he fhall be forthwith dxfcharpd. bodw ire ho-
micide is always fudden; for if it were premieditated, it had been
“murder, and not barely homxc:de, Bdullx s afe {c ), but &m mzyf

' 'l‘

hnu‘ccﬂ'ary ofter. a
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Yen umnmf,ﬂ'f" | RONZE.

B. R. (d); n*ﬂw‘}fdfo the reafon why 1 then-. €an be no acceflary
neither befare nor, afterin manflaughter per infortunium or Je defendendy,
becmfetbem is no judgment of death in that cafe.

"Thas which makes an acceflary" 4cfore is command, counfel, abet.
mmt.;.pr procu!emcnt by one to another to commit a felony, when

¢ commander or counfellor is abfent at the time of the felony com=

for if he be prefent he is principal, .

\And therefore words that found.in bare permiffion, make not an
}inéeﬂ'ary, asif 4. fays he will kill %. §.and B. fays you may do
~your pleafure for me, this makcs ot B. acceffary, 21 H. 1. J&, 31,
Crom’f 41. 6.

K4 hmzs B. to mingle or lay poxfon for C. B. doth xtlccordmgly\

#&g zu'piioncd B. tho abfent, is principal, 4. is acceflary ; but -

xf .were prefent at the mingling or layihg of the poifon, tho both

: mre abfent at the taking of it, yet both are prméxpah, for they are

both equally a&mg in the poifoning. - .

“Bat if 4. buys the materials of the poifon, knowing and confenting
- to the defign, and delivers them to B. to mingle and apply it, or lay
Atz the abfence of 4. here it feems 4. is only acceﬂ'ary before : guad

mdt Co. P. C. cap. 1. p. 50. Franklin’ s cafe. ()
- 1f 4. commands or counfels B. to'commit felony of one kmd, _
[ 5191 B. commits a felony of another kind, 4, is not aceeflary, as
if 4. ecommands B. to fteal a plate, and B. commits burglary

u‘s fieal the plate, 4. is acceffary to the theff, but not to the burglary.
€. P.€.capi . p. 51.

lfl commands B. to take C. andB nkgsC and ro’nshxm, A.is

| “'mot acceffary to the robbery.

~ But if 4. commands B. to beat C. and B. beaac fodmlu:éim
,& ﬁawry. becaufe it may be a probable confequence of ‘his beat-
©ing, 3 E. 8. Coron. 314. Stamf. P €. Lib,'1. cap. 45. fol. 41. a, the
+ Jike it it if he commands B. 1o reb him, and in robbing him B, kills
him, 4.is accelfry o the murder. Plowd. Com. 415. Crompt. 43. 5,
4 commands B. to burn the houfe of C. B. kills, robs, or fleals
- from €. 4. is not acceffary, for it is an offenfe of avother kind ; fo if

o d.mnmnnduﬂ w&cnlﬂle'borfeofc and heacax.hnm.dil
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¢ But if 4 command B. to fteal generally from C. tbenbegp _"
fary to any kind of thef from T. tho jt were done by robbery, for
-yaries the offenfe only in degree. : . N

A. commands B. topoifon C. B, kills him with a fword, yet Ais ;

acceflary, for the fubflance of the thing commanded was the death of

. and the differing in the manner of its execution from the comma.nd

doth not'excufe 4. from being acceffary.
Butif 4. command B. to kill €. and B by 1 md’aké Iana D. orelfe

. in ﬁnkmgat C. kills D. putmifleth C, 4. is notuceeﬂ'try!oﬂ!emﬁ-

der of D. becaufe it differs in the perfon. Co. P. C, ¢ap. 7. i S'l-' :

.Plowd Com. 4715, Saunder’s cafe. . gy

4. gets B. with ¢hild, and before the birth counfels B. to kill !t,’-‘

the child is born, “B. murders it, 4. is acceflary to the murder, yet
at the time of the eounfel gwen the child was nof}n rerum mmm!.
2 Eliz. Dy. 186. a.

4. lets out a wild beaft, or cmp!oy. a madlnn mkxll othen.‘
whcrcby any is killed, 4. is principal in this cafe, thonbfent, beuufe
the inftrument cannot-be a principal. Dalt. cap. 108. (f) ¥

A. commands B. to kil C. but before the execution tbeb- 6
of 4. repents, and countermands B. and yet B. proceeds in [ 8}

t

the execution thereof, 4, is not' acceffary, for his confent continues :

not, and he gave timely countermand to B. Co. P. C. cap. 7. p. 51.
Plowd. Com. 414. Saunder’s cafe ; but if 4. had repented, yet if B,

had not been aGually coumermandcd beforesthe fact commmeﬂ. l""

had been ucccﬂ'ary,
mm-sa”.mz. .' .'8‘}:

Q:MMGE gof Prhupnh and Acceffaries, per totum, ad ’ﬂhru
of pringipal matters, tit. Acceflaries and Principals ; and Burn, tit, Aueﬂ;'y:
dcx 10 2 Hawk, P, C, tit, Acuﬂ'ary andhunyal




is no acccﬁ'ary in petit larciny, "homicide per ine.
héﬁllt;lde e defendends. 15 E. 3 Corom 116, "+
‘_‘xdc:r. 1. What fhall not be a receiving or mlieving to
¢ after; and 2. What {hall be fuch a reccmng or re-
make an acceflary, affer.

knom §hat B. hnh cammutcd a felony, but doth not difco-

nd ‘ot‘to Icvy hue and cry after hxm, orupon hue ;nd
, ved:imh Mpuﬂ'ﬂe him; this is a negle& pnm(hablc by fine

imprifonment, but atdoth not make Aran dcceflary after. 8 E. 2.
Mm 293 Srﬁmf P, L:b I cap. 45 f 40.

z. felony, and comes to the huufc ofl beﬁ)re M'be
4 {uﬂ'us huh to efcape wnhout arre{f knowxng hun.

o fuﬁ'cr him to efcapu, this. mﬂics lnm c,ewf-
; 1. and fo it is if 4. mw*:befo?g&aomf{hgﬁagﬁ
y the purfuers are deceived, and the felon hath op

‘ iﬁm&«\d ;ccc&ry ; for here is not a barc dxmﬂiou.

ﬂqle by B. xfd.racegmhugnodlmwﬁmply
: r him n his profecution, or ‘
\ mcewcs them upon agmt
M, “this is theft-bote, pumﬁtﬂe
] but yet it makes not 4. an l@(—
853, Stamf. P. C. f. 40.. a., ﬁ;‘ #
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But by fome Opmlons, lf he buy them atan pnder value, xtﬁnke
him acceflary, per Crompt. 43. b, and Sir Nich, Hyde, Dalt. uhﬁlpi' '
but it feems this makes not an acceflary, for if there be any odds,“
that gives more, benefits the fclon more than him that ngesl
the value, but it may be a mifdemeanor p,um(hablc by fine
fonment, -and the buying at an under value is a prcﬁunpttn evldenpg,' :
that he knew they were flole, but makes him not acceflary. |

If 4. hath his goads ftolen by B, and C. knowmgthgrwmﬁdeuf
receives them, this fimply of idfelf makes not anamch'ary, and

* fore ithath been aften ruled (4), thatto fay, F. 8. kath receive
goods, knowing “them to be fiolen, is not alionable, be- 6' i
caule it imparts not felony, but only a trefpafs or mifde- "534 = 4
meanor, punifhable by fine and imprifonment ('), for the md:&nent' ‘
of an acceffary 4fur. is that he received a.nd ma.‘mg.mcd the tkltj', nol
the goods (f). ‘ ‘

But yet it feems to me, that if B, had come himfelf to C' amlh&d" 3
delivered him the goods to keep for him, C. know;ng that chcy mw
ftolen, and that B, ftole them, or if € receives the goodg to fa’cﬂmw ;
the efcape of B. or if C. knowingly receives them upon ggx‘eemmf 1
furnith B. with fupplies out of them, and accordingly fpplies him,

. this makes C. acceffary (g,); and with thi§ feems to agree the pre-
amble of the flatute of 2 &' 3 E. 6. , cap. 24, Crompt, 41. b. for it n *
relieving and comfortmg -

But the bare receiving of ﬁolen goods, knowmg them tQ w lqﬂt ;
makes not an acceffary ; for bc may receive them to kesp. for ¢ trng A

Dasofor's cafe, Yelv. 4. « 11, fuch perlb.mybemfpuwi’m
?3}'3@'4763(::’9  Rea - ::’nuﬂlnyn ” Ty
: * ceivers of ftolen gouds, knomu‘ them (g) But bbcmfe this was. dl&ult m;:
to be ftolen, are to be deemed prove,. lhocnnfedcnm of M lbll!:ﬂ’“-. i
o tftcrthe fat, and fuffcr as fnchv;"—kz . quently difpolin ‘5. ithe 5
becaule thelc receivers often concealed the  owners for & rewar ? udcr thé‘ ¢
Pﬂ!lc‘;‘p:ld felons, [;nd thereby elca cing  helping tl:‘eel: 1:8‘”2? to ;-helf M? 8 4
puni as acceffaries; therefore by 1 A, it is ovi y 4 Gro. 1. cap. xx, *“ Th hat
€ap. 9. ¢ Wholocvu fhall buy o!ucclve “: wi er anwmudnﬂh

4 Holen goods, knowing them to be folen, mmcenf he) ‘B any one to. “
m be profecuted E)

r a mifdemeanor, s, (hail ‘ ' m“ a8 if
'f:n\lhcd byfﬁnc and lmpnfon&c‘?t.‘ im &“"dbm goods, u
principal felon be not ;
Ilﬂ this [hall l::lcmpl tbc’r.: fct‘::l
x:lmled as acceflaries, if the princij
| afterwards be convatted. !
(jj&uby’sdu.up;b“ﬂm~
e *blm rmvek:rhy . che
any 1 or know! . ftolen
’ﬂ"bmul any felon, he fha mﬁl m ftolen {
as acceffary to the fchn, and fhall fuf«.
p fer as a felons” this flatute does not take . wil
i e T L
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m, or till they are recovcred or rcﬁored by law; and fo it feems
~gre the books to be mteniedofz'z Affiz. €9 25 E 3. 39. (b),
2 H. 4 1. a.
at ’fchn be in prifon, he that relieves lnm with ncceﬁ'ary mca(
: m or clothes for the fultentation of life, is npt acceffary.
’,.‘I‘&ﬂqﬂbe balled ont till the next feffions, &e. itis lawful to re.
«. < licve and maintain him, for he is guodammodo in cuﬁody, and
K is unélcr a certainty of coming to his trial. Crompt. 42, b.
Dﬂlt . 286. (1)
.+ And therefore it is not treafon thus to telicve a traitor, whilc heis
in cuftody or under bail, and therefore the flatute of 27 Eliz. cap. 2.
that makes ic felony to relieve a Jefuit, hath yet this quahﬁcanon
358 hag at ﬁhft] and out of hald.
= Butif afelon be in gaol, fora man to convey inftruments to him to
Bo ‘beak prifon to make an cfca.pe or to bribe the gaoler to let him cfcaPe
makes the party an nc;el'a,ry, for the common humanity allows every
" “man to afford them neceffary rclief, yét common juftice prohibits all
+ men unlawful attempts to caufé their efcapes. -
il i fpeaks or writes in favour of a prifpner for his favour and de-
‘ivefamc this makes him not an acceﬂ'ary 26 Affix. 47. _
~ To nftru&t a felon to read therehy to fave him by his clergy xnahs
not an acceflary.. M. T R. 2. (k), Co. P.C. cap. 64. p. 189,
AF 4. be committed for felony,-and B. an attorney advife the friends
f/ ; 'Ufl, 1o write to the itnefles not to appear againft him, who-writes
%..Mlngly. this makes neither B. nor the friends acccﬁ'ary, but is
B mifdemeanor pum(hable by fine and xmpnfmmcnt Ce. P C
g e
7 A feme covert emnot be an acceffary for the rccelptofherhﬂf-
Lo M for (he ought not to difcover him,
et ﬁm‘ the hufband may be an acceflary for the receipt of hx& wtfe.
~ Swmf. P.C, Lib. L. cap. 19.'fol. 26. a.
B wife l&m her hufband being ignorant, do knowmgly re-
gﬁigﬂ nklon,‘ﬂlgﬁ:fe xueegﬁry and not the hufband. 15 E. 8.
M‘sn. & ‘7
: Jﬁm tnd Vift bﬁ receive a felon knowmgly,




il ve jodgat ohy e sk of the Halbind, s8d méw:tu
M. 31E. 3. Rot.34 in dorfo Rex. Coram Rege. (1) =
To make an accelfary to felony there muft bea fe1on
committed by him, to whom he is acceffary.
A. gives B, a mctni firoke, C. reccives or relieves z!. ot i
him to efcape, and then B. dies, C. fhall not be an aceeﬂ'ary tothe i
felony, becaufe wllen he feceived him no felony was done.
But a man may be acceffary to an acceffary by ﬂiereoenmg uf
. him knowing him to be an acceffary to fclony Slanf 4% C‘ cq 4 ¥
f-43. 5. 22 Affiz. 53
There can be no acceffary m receipt of a felon, unlefs he
him to have committed a felony : vide Stamford’s PCavpiy
But yet it hath been held, that if the party be attaint of felony by
outlawry of otherwif: in the county of 4 if any one of the county
reccive him, he is acceffary, whether he had notice or not, heca*
he is a felon by matter of record, whereof all in the fame ¢
ought to take notice. 12 E. 2. Cmn 871. Stamf. P. L". cap l‘.""
fol. 41. b. |
Bat it feems to me neceﬂ’ary to make an accefary afmrl,_that ﬂ)el“’; 4
be notice, altho the felon were attaint in the fame county, for ywr iy
fumption ﬂul} not make men criminal, where the pumﬂunent is

capital,
. Bc antea, 6
(1) This was the cafe of lu'M Do_y
and Margery his wife, (‘wide fupra
\v{ho had been indiéted bcfore the &erl
of Lincoln pro receptamento felomum ; lben-
ditment was (ent coram r ﬁi Richard fur- *
ren, himfclf and alleged, that he had -
bech tried and acquitted on the faid in-
diétment before the jufticesof pol-dehv
at Lincoln, and was admitted to bail; n&er
which the judge of gaol-delivery fent ths
record of Ricbard’s acquittaly Margery,
the-wife pleaded, that the alfo had baﬂl §
xned and lczulm.'d and was al{o bailed,
The not appearing 2 Ca’la
"ll m:ded againt her and ber bail : up=
“h‘:.b‘-g hufband and one Fobu Hode two
come into court, Et
adwitti ad finem cum domino n":
; & admittuntur ;
afterwa, i
and

Ll

7“uahunfccu,nu chwl.'

12, ch. 55

 ficiens cft, 90 qM
- lcmpore, uo ip(a diékps felones receps.
tafle feu eu confentire dahliﬂ'eey fun‘ X

“ fa in null
eim], :“al%m non x:fenmt in
to pradito, quod ipfa

08 felones

uo, petit ndu:mm, fn‘

r.ol"' : mento in
e v(nfnxoc | poffit.”
took time to of this |
mahtmw jave |

dgment o 8

« aminato indifamento ,p;

g L
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“cuu 1
tbe order of procceding dgmﬂ augﬂam:.

; ”lece&ry may be indi@ed in the fame mdx&ment with the
L principal, and that is the beft and moft ufual way; but he may
: ,. naed in anotbu mdi&ment but xhen fuch mch&;nent muﬁ con-

n m w&e acccﬂ‘ary before or after 3 m another county. than
L pnncipl felony was comnitted, al common law it was
., but now by the ftatute of 2 & 3 E. 6. cap. 24. the
fary is ﬁdi&able in that county, where he was acceffary, and
%atﬁad there, asuftbefelonyhadbeencomnmted in the fame
juy, mddwmm before whom the acceﬂ'ary ity fhall write

h upkiﬁg is to be by writ in ﬂxehnysname under the tyieof
¢ julliée fo fending it. Dy. 253, 5.4

the acceffary be indicted either alone or together ith the prm-

pa f outlawry fhall not go againft the acceflary till the

fted or outlawed, neither fhall he‘beput to plead #ill

appear, but fhall be ba:led dll the' principal appear =

eftm, 1o cap. 14. (a)

oaﬂ'gu'y fhall not. be conlh?med to anfwer to his mdu&ment.
' f’ ppl bemed. 9 E. 4.48. a. but if hc will wave that

7

ac ‘h@ rcfpxtc Judgmeng till the prin-
Vfuﬁdhe prmcxpal be after nnqwmeﬂ.




- hamt Orondamd.‘fo"d.and B bc tried, a‘;d acqué qr‘
yet D. maybelcccﬂ'tywc and not to 4. nor B. but if 4.
C.be indited as principals, and D, indicted ‘as acccﬂ'ary to J ‘

ithefe if o, be atmnt.ﬂn B.'and C. be not, yet D. fhall bear

‘40 ,{ﬁz 25, Corn. 216. 7 H. 4. 36. &. Stamf uhf?ra. i

But yet the caun nﬂy if they pleafe’ amtgn the ‘,‘ Y

" in and plend and are atwint, D. ma) be arrangned de 00 2 ar
to B. and C. Plowd. Com. 98. b. Gittin’s cafe. So that it is it *m,
difcretion of the court to arratgn him or not before B. and C. be
taint, tho it be the fafer courfe to refpite the arralgnmcat of | rl;: ac~ .
ceffary tilt E and C appéar or are outlawed.

If 4, bc indi @ed or appealed as principal, and B. a:
or after by thc[cmc indi¢tment, and the principal p
abatement, of autrefoits acquit, the acceffary. fhall not
anfwer, till that plea be detcrmined, for if it be found for 4.
ceffary is difcharged, if againft 4. yet he fhall after plead over to the
felony, andmavbeacqmttcd 09H7 19. b. ol g

If 4. be indicted as pnncnpal, and B. as acceflary, the? nuy 3
mngnel together, and plead: together, and pu
the fme Jury, and the Jury fhall be charged to
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s B yrhﬂpd bc wttamted and hath hﬂelcr‘gy, or be pq{om‘
mﬂ' mm, the m&’y fhall be pu‘k to anfwer; but if the prine
cipal be only conviét and hath his clcrgy, or he pardoned, or ftands
. mute, or dies in prifon before judgment, or challenges above thirty-fix
‘fi ’grempmily, the acceffary fhall not be’ put to an{wer, for the prin.
' ; M ﬁm attainted (¢ ), and altho formerly there were diveifity
: ﬂprmoin .in the books in thefe cafes (£), yet the law is now fettled
"7 " “as above (g)s 4 Co. Rep. 43, 44. ..lemb’a cafe and S;ar s cafc, Coke
ﬁnWﬂm 12 oo 14 420
If the principal be erroneoufly ataint, the aceeflary fhall be put to -
anfwer, and fhall not take advantage of the error in that attainder,
2 R. 3. 21, 22. but the principal reverfing the attainder, veverfclh the
attainder of the acceflary. 18 E. 4.9. 4. ;
~ If 4. be indi€ted as principal, and B. alacceﬂ'ary bganor after,
% both be acquit, yet B, may be indicted as principal, and the for-
- mer acquittal as acceffary is no bar. 4 E. 6. B. Coron. 186, Knight-
s caey Cromp, £ 43, ‘
o But if 4. be indicted as principal and acquitted, he fhall
(;;TI"G] not be indi¢ted as acceffary hfm, and if he be, he may
; T Bimer acquittal in bar, for j it is in fubftance the fame of-
fenf‘e; Stamf*P. C. Lib. IL eap. 36. fol. 105. a. 2 E. 3. Coron. 150
& 282, but the angient law was otherwife. 8 E. 2. Coron. 424.
~ But if he be indi€led as principal and acquitted, hc may ye,be in.

Az 10. 8 H. 5. Cofom. 463. Stamf. P. C. ubi fupra. .
" And fo it is if he be indicted as acceflary defore and acquitted, yet

*ﬂhe ftme reafon he may be indifted as acccﬂ'ary after.

X was for thu reafon, that Weflen  * mute, or chlllenge ubove twenty, u
ncipal aftor in the murder of Sir -~ 4 fhall be lawful to procced agai
copld nat for a lo% “ uccﬂ'-r), cither before or lfterthe fa&,
with to plead, dlah % ia the fame mander as if fuch principal
Moﬁ Somer fer, who were  “ felon had been attainted thereof, not- .
and procurers might elcape, ﬂxthﬂmdm& fuch principal felon be ad-
£ ) 4 +o % mitted to his clergy, or otherwife de-
“ Jiverd before attainder; and every fuch
# acceflary, if convifted, ‘Rand mute, &r,
S dhall fulfer the fame pnmﬂunzm,
ptumpd bhad bem altainted,




CHAP. LVIIL

Concerning fclonies by a& of parliament, and fir/t tmaMg “i‘"‘
AVING thus confidered the ﬁelonm that are by the qm:non

both before and a&cr, that concern that fub;c&
And firft conccmmg rape.

(if fingle) mxght, if {the pleafcd, redcem him from the 3

fhe ele&ted him for her hufband, and the oﬂ'endc:confemed
ats by Braiton ubi fupra.

This kind of punifhment it feems contmued till 3 E 1

by the fatute of /Vefim. 1. cap. 13. (c), it was enacted, «

“ vit fhall fuffer two years mpnfonmznt, .
o klngs plufm'e.

¥
SEEREsial
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" "This flatute gives a punithment by imprifonment and ranfom only,
~ if attaint at the King’s fuit, and takes away caftration and putting out
of eyes ; but it feems as to the fuit of the party, if commenced with.
in forty' days, it alters not the punifhment before, Le roy lui ferra
umm Wam
y”Bnt by the ftatute of 7¢/tm. 2. cap. 34. (d) the offenfe of rape
i§ made felony, “If a man ravith a married woman, dame, or damfel,
# swhere fhe neither affented before nor after, Eyt judgment de vy &8
¢ member; if the affent after, yet the king fhall have the fuit.
This created.gape a felony, and therefore it was not inquirable in
| & leet, for it was made felony de novo by this flatute, 22 E. 4. 22. a.
e Hs T. 4l b
Wl »8 Rape is the carnal knowledge of any womak above the
r‘ ]age of ten years againft her will, and of a woman-child
under the'age of ten years with or againft her will.  Co. P..C: cap.
" - 60
Thecﬂ‘enb‘&l words in an indi¢tment of rape are rapuit & carnaliter
. __¢bgnovit, but carnaliter cognovit, nor any other circumlocution with-
@ out the€ WU rapuit are not fufficient jn a legal fenfe to exprefs rape.
1H 6 1.a. 9E. 4.26.a
- To make a rape there muft be an a&ual penctration or res in re,
ﬁli“‘ilfd in buggery) and therefore emiffio /eminis is indeed an evidence
- of penetration, but fingly of itfelf it makes neither rape mor bug-
M but it is only ah attempt of rape or buggery, and is feverely
ifhed by fine and imprifonment. Co. P. C. cap. 10. p. 59.
L3 3 But the leaft penetration maketh it rape or buggerv, yea altho there
be not emiffio_feminis. Co. P. €. ubi fupra; the old exprefiio
ﬁj&ln o wirgimitatem, and fometimes pucellagivm fuwm.  Brafl.
m 1L («)
~ And sherefore T fuppofe- the cafe in my lord Coke’s 12 Rep. 36.
575& ‘that faith, there muft be both, viz. penetratio & emiffio feminis
make a Thpe‘br buggery, is miftaken, and contradiéts what he faith
pleas of the crown ; and befides, it is poffible a rape may be
tted by fome, quibus virge eveltio adfit, & emiffio femuu.r ex.
"fmaﬁr, as phyficians tells us.

{v

%“f‘r'a'f".c.;m%: () Decr, e 8. £ ra b
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fame punifhment both at common law and finge the ﬁatute of ﬂ’g’a.
2. de quo infra. )
It appears by Braéton ubi fupra, that in an appeal of rape it wasa *
good exception, guod ante diem & annmum comtentas in appello habuit
eam ut concubinam & amicam, & inde ponit fe [fuper patriam, and the
reafon was, becaufe that unlawful cohabitation carried a prefumption
in law, that if was not againft her will.
But this is no exception at this day, it may be an evidence Of an
. affent, but it is not neceflary that it (hould be fo, for the 6
woman may forfake that unlawful courfe of life. f& 3
But the hufband cannot be guilty of a rape commmed by himfelf
upon his lawful wife, for by their mutual matrimonial confent and

contrad the [{mfe hath given up herfelf in this kind unto her hufband, :

/J

which {he c3nnot retra&. |
A fband of B. intends to proftitute her to a rape by G, g-
gainft her will, and C. accordingly doth ravifh her, 4. being prefem,
and affifting to this rape : in this cafe thefe points were refolved, l-
That this was a rape in C. notwithftanding the hufband affifted in_
it, for tho in marriage fhevhath given up her body to hior. ety ™
fhe is not to be by him proftituted to another. 2. That the hufband
being prefent, aiding and affifting, is alfo guilty as a principal in
rape, and therefore, altho the wife cannot have an appeal of rape
agaioft bher hufband, yet he is indi¢table for it at the king’s {uit as a
principal. 3. That in this cafe the wife may be a witnefs agmnﬂ
her hufband, and accordingly fhe was admitted, and 4 and C. werd'
both executed. 8 Car. 1. Cafus comitis Caftlehaven. (f) Vs =
. by force take B. and by force and menace compel her to
marry h:m, and then with force 4. hath the carnal kn0wledge of R&
againft her will, tho this marriage be voidable, - yet it is not fo ﬁntp‘yx
void as to enable her to maintain an appeal of rape againft 4. for fhe .
may by her confent affirm this voidable marriage, and Wm "p il
the like cafe, Ror. Parl, 15 H. 6. #.15. there was a.fpecial ack of |
parliament to enable the lady Z/abe/ Butler to bring an appeal of raps
againft William Pull in that cale notwithftanding that matﬁca. )
that marriage had been diffolvable by a declaratory fentence in cours B
chriftian, becaufe obtained by 2 plain force ; and if fuch a &M b
of the marriage had been cbtained, thenxeemsspm that, fiﬁt

(f) See Hut. 115. Rufp, Col. Vil, L. p. 9319k, Mﬂﬁu.w
i:g . 2¥E | L A urﬂ"

ke S AT
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-‘t:?"tw'l"ﬁﬁ_’bw é%uofdm' were forcible and “againft her will as well
 as'the marriage, that rape was punifhable as well by appeal at the
03 fmt of the lady, as by indiGtment at the fuit of the king, without the |
ﬁ&of' an aét of parliament, for it was rcally a rape, only the mamagc
; ?Je«faﬁa was an impediment of its punifthment fo long as de
jaﬁo the maitiage continued, but now that impediment being
oved by the declaratory fentence, and the marriage ‘made void ab
/i a, it §s all one as if it had never been, and tho relation be a legal
ﬁ&wn and intenta ad unum, yet in this cafe the marriage and carnal
knowledgc beigg one intire a& of force, and confecutive one upon an-
s ..,otlbr, in the real effe@ of that firft force, it fhall remain punifhable as

s ‘ﬂlwﬂmi«been no marriage at all ; but the ftatute of 3 H. 1. cap. 2
. lmh provided a remedy in this cafe, {o that this difficulty nced

d a x}u&.hxcvous difcretion, as well as in other felonies.’

far of the mature of rape, and who may be culpable of it.
W we wuﬂ confider upon whom it may be committed, and fome
canﬁdemnons touchmg this fa&t.

crten. years, old, Mich. 13 & 14 Eliz. Dy. 304 ayuBy
e of 18 Eliz. seap. 7. it is declared and enacted, *¢ That if
tion fhall unlawfuﬂy and carnally know and abufe any wo-
child mder the age o?,' ten years, it fhall be felony without the

o

théreféﬁ it feems, if fhe bc above the age of ten
’cnd undet the age of twelve years, tho fhe canfcm,

\



ft isrape. 1. Becuietbeagcmfebﬂemofafemale not ten b
twelve. 2. By the ftatute of He/fm. 1 cap. 13. Ray deﬁnﬁ &‘“
. ,a,,,f, ne prigne a faru damfel deins age, ne per fon gree ne fa

fem, viz." twelve years, for that is her age of confent t to mnyma_.‘
and confequently her confent is not material in rape, if fhe be un
twelve years old, tho above ten ycan old, altho thofe words

cap. 11. but xf fhe be above the age of twelve ycars, amf é
at the time of the fa committed, it is not felony. &

But if {he were above the age of twelve years, and confum.
menace of death, if the confented not, this is not a confcnt to é
arape. 5 If. 4. 6. a. Dalt. cap. 101. (7)

Angthegtfore that opinion of Mr. Finch cited by De-’t

y Stamford, cap. 14. fol. 24. out of Britton, tha! i
rape, if the woman conceive with child, feems to * nq W
enim i oppreffa concipere potefl. -

If the woman ‘confentgd not at the time of the ug‘ ‘
but confented a.fte[ fhe fhall nbt havc an appeal of rape by

fhall have an aypeal and if !he ha\c none, then hcr fathcr o
next of blood fhall have an appeal of fuch rppe; and hy tbe
{tatute as well the ravifher as the ravifhed, that fo affented, |

L it

abled to have any dowcr, mhcntance or _]onuurc and

as incuss this penalty ; quod vide 5 E. 4. 6. a.
As in other felonies, {o in th!.s there are or my
faries before and-afier, for tho. ﬂ;be a falony b&;ﬁ&
liament,. that fpeaks only of thole that cmu
fequentially and. incidentally acceffaries 4
and fo in every new ftatute mk‘u;ga
acceffaries me or aﬂer. P G
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" And note, that at the time of the making of the ftatute of 13 £, 1, %
‘rape was not felony, for it had long continued under the nature only
of 2 mifdemeanor and not a felony, and therefore it is not at this day
inquirable in a leet, becaufe it is a felony newly created. 6 H. 7. 4. 5.
.82 E. 4. 220
The regular means of bringing this offenfe to judgment ‘was either
at the fuit of the king by indiéiment, or at'the fuit of the party by
Ippeal.
| The indi&ment onght to have thefe ingredients, 1. It muft be fe-
" domica, 2. It muft be rapuit & carnaliter cognovit. 3. It muft con-
- clude contra formam flatuti 13 & 14 Eliz. Dy. 364. a.
It may be profecuted by indi€tment at any time, for nullum tempus
' Omrnl regi.
An appeal of rape lies for the party ravifhed, and if fhe confent
} { after the rape, {he is barred of her appeal, and her hufbind, if are
ried, or the next of kin, if fingle, may have the appeal by the ﬁiuﬂ{
of 6 R. 2. cap. §.
" If the next of kin were the ravifher, his next of kin fhall have
”&c aopeal by the equity of the ftatute of 6 R. 2. 28 H. 6. Coron. 459,
"As 1o the appeal of the party ravished two things are necefiary,
1. That the make freth difcovery and purfuit of the offenfe and of-
;ﬁndet otherwife it carries a prefumption that her fuit is but malicious
lﬁ feigned ; this Brafton at large defcribes Lib. 1. cap. 28. Jo141.
@ Cum igitur wirgo corrupta fuerit & oppreffa, flatim cum faltm
. yecens ﬁunt cum cIamore & /zutg/’ 0 ld;et accurrere ad villas vmnas,
Wﬂn ﬁm Janguine tinétas & veflium fciffuras, & Jic ire debet ad pre-
,ﬂf tum hundredi & ad fcrment:m domini regis, &' ad corgnatores »
i vicecomitem, & ad primum comitatum faciat appellum, €.
' &33] 2, That the appeal be fpeedily profecuted, for it feems, that
a year and a day be not allowd in this appeal, but fome fhort time,
ﬁp,u be not definéd in law what time, but lies much in the difcretion
~of the court upon the circumftances of the fact, yet the ftatute of
e 1. cap. 13. allowd but. fony days: long delay of profecution
ich a cafe of rape always carries a prefumption of a malicious
s If the wife hath once confented after, her appeal

‘ £ ":vﬁmm of 18 Fl:z cap. 1. the principals in rape are oufted
ﬂf% whcﬂwtihcybeermcxpah in the fuft dogm, viz, he that

coms
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aiding, and aﬂiﬁmg ; but accefluries Jefore and aﬁa‘ have tbe;r c'q;y,

Touching the evidence in an inditment of rape given to the gmnﬂ
jury or petitjury.

The party ravifhed may give evidence npon oath, and is in law a i
competent witnefs ; but the credibility of her teftimony, and how ftr
forth fhe is to be believed, muft be left to the jury, and is more or lefs.
credible according to the circumftances of fact that con€ur in that
teltimony.

For inftance, if the witnefs be of good fame, if fhe prefcntly dlfcovcn-
ed the offenfe made purfuit after the offender, (hewed cnrcnmﬁancuand
figns of the injury, whereof many are of that nature, that only women
are the mof} proper examiners and infpeQors, if the place, wherein the
fa& was done, was remote from people, inhabitants or paﬂ'éngérs. if the
oifcndcr 1 for it ; thefe and the like are cuncumr;g evidences to nge

/yutex probability to her teftimony, when proved by others as W

as herfelf.

But on the other fide, if fhe concealed the injury for my opnﬁie-
rable time after {he had Oppormmt) to complain, if the place, whe :
the fa@ was fuppofed o be gommitted, were near to'mh.tm, or
common, recourfe or paffage of paffengers, and fhe made no outcry
when the fa& was f{uppofed to be done, when and where it is pro-
bable fhe might be heard by others; thefe and the like citcom- ;
ftances carry a ftrong prefumption, that hcr teftimony .is ﬁlfe or
feigned.

If the rape be committed upon a child under tw elve years -
old, whether or how fhe may be admitted to give cv:dence[ 3” il

liidy be conﬁdcrable (*)

(*) For lhe might at that age maintain  gudd pradida travfzrofio fibi fata fyi! ftﬁ
an appeal pro ragiu, Pajch. 33 E. 1. Ra. amm pradifiis ad dampnum n l
16. in dorfo. London. Coram Rege. Fames censum librarum, i5c. E¢ pr :
Pochin merchant was attached, an brought wenity & defendit ommem feloniomy
Coram Rege 1o anfwer to Ifabel daughter of &, Etpetit allmm de appeile
ﬂ"

Emma de de & pace 1 bdle. dy nv
fradia, wﬁ?,fpe‘?{’a bt after thib e -dic% ¥ siceorie E conveniens

{: m marratoren [uum &nu.-dh-

lla filia Emme de an‘ekyc. ¢llu- M
novem :;::m‘- i‘:’:‘}’ dicity guid ;

dus Jac Oxhl {
jnutlﬂ Mamml:mm:. R.E " gl:

don mf 'ﬁf"
jaaiw qu.nmﬂ

ipfam lfobdhm upu, U in quidam
[d pvlm. & contra pacem domini ngz nnl 1
tatem [uam rw &

r-m#d w}"' demini n‘u wﬂ  tie
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g\iﬁaﬁhm thﬂfltappear to the court, that fhe hath that
Wﬂan&underﬁxﬁmg that {he knows .and confiders the obligation
i of‘\an oath, tho fhe be under twelve years, the may be {fworn; thus
~ we find it done in cafe of evidences againft witches, an infant of nine
yeaﬁo’!dwu fworn. Dalt. cap. 111. p. 297. (k)
m i(l*bc an infant of fuch tender years, that in point of difcre-
Z‘V tion the court fees it unfit to fwear her, *y/r I think fhe ought to be
! M thhout oath to give the court information, tho fingly of itfelf
7 Jt ought not to move the jury to conviét the offender, nor is it in
thdf a fufficient teftimony, becaufe not upon oath, without concur-
renee of other proofs, that may render the thing probable ; and my
0 rea‘om are, 1. The nature of the offenfe, which is moft times fecret,
aod no other teftimony can be had of the very doing of the fac, but
thc party upon whom it is committed, tho there may be other con-
éurrent proofs of the fa&t when it is done. 2. Becaufe kthe child
comglams prefently of the wrong done to her to the mother or ofh
rehtions, theif'evidence upon oath (hall be taken, yet it is but a nar-
e “f ra.tlve of what the child told them without oath, and there is
. 2much more reafon for the court tohear the relation of the
«bcrfelf “than to receive it at fecontd-hand from thofe that fwear
i dnghelrd hcr fay fo ; for fuch a relgtion may be falfified, or other-
; : chnted at the fecond-hand, than when it was firft delivered.
] ‘Sut"la both thefe cafes, whether the infant be fworn or not, it is
ﬁ&ﬁiy to render their evidence credible, that there fhould be con-
v&up‘rcnt evidence to makc out the fa&, and not to ground a con-
~ vition ﬁw upon fuch an accufation with or without oath of an
infant.

) g
b

. nmc, and therefore ought fc—
with death ; but it muft be re-



1 thall merforgetamd before myfelf of a rape in “
Su[:x o5 A;ﬁ"'

There had been one of that county convi&ed and executed for :
rape in that county before fome other judges about three affizes/be~'
fore, and 1 fuppofe very juftly : fome malicious people feemg hbﬁ, g
eafv it was to make out fuch an accufation, and how difficult i :tw
for the party accufed to clear-himfelf, furnifhed the two.affizes follow= -
ing with many indiétments of rapes, wherein the parties accufd‘
with fome difficulty efcaped. R AR -g l

At the fecond affizes following there was an anticnt wealthy man

ot 4
|

of about fixty-three years old indi&ted for a rape, which wﬂﬁ!&'

fworn againft him by a young girl of fourteen years old, and a ‘:
current teftimony of her mother and father, and fome other rdatlom. k@
The antient man, when he cameto his defenfe, alledged that | 3,

it was true the fa&t was fworn, and it was not pofiible for
J47 to produce witneffes to the negative ; but yet, he faid, ‘hi’
age carried a great prefumption that he could not be guilty of.
crime ; but yet he had one circumftance more, that he believed v
fatisfy the court and the jujy, thathe neither was nor could be L
and being demanded what that*was, he faid, he had for abo*ve'
years laft paft been affli¢ted with a rupture fo hideous u\i
that it was impoflible he could carnally know any woman,
had he upon that account, during all that time carnally known
own wife, and offered to thew the fame openly in court; wm
the indecency of it 1 dechncd but appomted the jury tmthhdmm

did fo, and came back and gave an account of it to the court, thu :
i was impoffible he thould have to do with any woman in that kind, .
much lefs to commit a rape, for all his bowels {feemed to be el |
down in thofe parts, that they could fcarce difcern his pnvw"
rupture being full as big as the crown of a hat, whereuﬁou'.wl

acquitted. 5 ;
Again, at Northampton aflizes, before oneoﬂw‘?t
upon the Nifi prius, a man | icted for the

girls not above fourteen ycm old, ﬁ”)‘““z"' »
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~malicious contrivance, and the party innocent ; he was therefore re.
~ prieved before judgment.
- Tonly mention thefe inftances, that we may be the more cautioug
upon trials of offenfes of this nature, wherein the court and jury may
. with fo much eafe be impofed upon without great care and vigilance ;
the heinoufnefs of the offenfe many times tranfporting the judge and
Jury with fo much indignation, that they are over haftily carried to
 the conviction of the perfon accufed thereof, by the confident teftimony
- fometimes of malicious and falfe witneffes.

SB-Q. Black, Com. ch. 15. page 210==215. Burn, Tit. Rape, 1 Hawk. P, C, 108. Poul.
ton de pace Regis 134, &

[637] - CHAP, LIX. '

i
i Ca..‘;nug the felony de uxore abdu@i five raptdi cum bonis viri,
_&? b Juper fatutum Wefim. 2.  cap. 34.

'HE words of the ftatute are, D mulmnbw abdullis cum bowis
% ‘ wvirorum fuorum habeat rex [efiam de bonis fic afportatis.
‘qu part of the ftatute hath affinity with what goes before in
‘IE fame flatute concermng rape ; and tho this learning hath been long
thquaued, yet it is of ufe to be known.
_ Ifa wife goesaway of her own confent with another man, and
takes with her the goods of the hufband, this feems to be felony neither
/in the man nor in the wife, tho Dalt. cap. 108.p. 266. (a) %6{1(
to be a felony in the man that takes her and the goods; but it s
p tre[pfs. for which at common law the hufband may haye an adtion
‘ trelpafs, quare uxorem [uam cepit & abduxit cum bonis viri.,
, But if 4. takes the wife of B, againft her will with the goods of her
o+ .,;)mﬂund, but doth ‘not aflually ravifh the wife, it is felony as to the
goods, forwluch the party may indited ; but as te the taking
; "_‘"yof tbemfc it is but @ trefpifs, for which the hufband may
L hlve his ao'aon of trefpafs at common law, quare wuxorem fuam
vapuit & cam cum bonis & catallis ad valent’, . abduxit & adhuc
&M in that action fhall fecover damages for !be‘nlung of his
¢ and M ttcomﬁon !aw

(o)lh-ll‘n.p 5044 pi. 3 “hﬁ

bRt




the ftatute of #efim. 2. whnhdl&‘maﬂymthuﬁmauufpﬁ‘
common law, 1. That the trefpafs at common law i is pone per wadios,
&c. but this is artachies, 14 H. 6. 2. 5. Again, 2. The writ.at =
common law is general, but this ypon the ftatute concludes . .
contra formam flatuti, quod vide Fitz. N. B. 89, 9 H. 6.2.s. (6 ¢] :

But without queftion, if the wife were atually ravithed and the
goods taken, this action lies for the hufband, and he fhall recover
damages for the rape as well as the goods, tho the wife were dead
or divorced after the rape. 44 Affiz.13. 41 E. 8. Afion ﬁtr ﬁa—
tute 37.

And it feems fuch an action was antiently in the nature of an
appeal of rape and rebbery grounded upon the ftatute of e/fm. 2.

And by the antient law [the defendant being convifted in a writ
founded upon this ftatute, as before, was to have judgment of death,
vfiich appears moft evidently by the ordinance of parliament, Rot,
Pari. 8. £.2. M. 3. and afterwards fent by Mittimus into the king’s
bench, 7. 11 E. 2. Rot. 4. London, which recites, that in fuch cafe
the defendant was not bajlable, Eoquod idem implacitatus, Ji bﬂy%
tranfgreffiome convictus fuiffet, Jufpenfioni adjudicari deberet, and W {
fore provides, that the defendany, if of good fame, fhall be hailed.

And according to this are the books 13 4fix. 5. 15. E. 8. Utle-
garie 49. Coron. 122. 18 E. 3.32. a. and a cafe of a vicar citedto be
13 E. 2. who had his clergy in this cafe, but it fhould feem it wasin- g,j
tended, 1. Whena rape was actually committed, wide 44 Afiz. 13,
and 2. When the action was grounded upon the flatutc, and not 1'»;‘
barely at common law.
" Blt the law hath been long dlfufed togive a capital judgment upon -
this writ, and in procefs of time nothing, us it feems, was recovered ]
but damages, tho the writ werc brought upon the ftatute, forﬁ' )
is now intended of a fimple taking. 9. Eliz. Dy. 256. b. 2 Co.

435. fuper Wefim. 2. cap.34. 43 E. 3. 23.4. o

And it feems the law was Wﬁm&&c&aﬂdﬁ‘ *
R. 2. cap. 6. gives an appeal tgf/the hufband for the rape of his wife
in fome cafes, which it needed not have done, if by the law, as it
then ufed, the hufband might upen fuch 2 mm:& thcgll:q

obtain Mtofdudug‘mﬁhm

Andmau.twqum&-@dwma.f
d«m&mfawmmmmm



law to exprefs a felony, (namely. éaméliter cognovit and fe-
. donict) ]udgmmt«of death fhould be given, and {o this courfe expired
0 of dfelf, o w

e

CHAP L1X.

Of felony by purveyors taking viCtuals without warrant.”

Y the ftatute of Articuli fuper Cartas, cap. 2. Itis enaded, Si

nul face prifes fans garrant, & les emport encountre volunt de ce-

duiy @ ge les piens font, foit maintenant arreft per le vill, ou'le prife ferra

Fait, & amefue al prochein gaol: Et fi de ceo foit attaint, foit fait de
* dui, come de laven, fi la quantite de biens le demand.

" If 4. having no commiffion take goods by pretenfe of a commiffion
as purveyor, and the party not knowing that he hath no commiffion
fell and fuffer him to take it, yet this is felony; but if the owner

~ ~kmew he bad no commiffion, and yet willingly fell it to him as a pur-
~weyor, and’ he take and carry it away, this is not a carrying away
- againft the confent of the owner to make a felony wnthm this ftatute.

A0 g‘lﬁ Adnftit. p. 546. fuper Articulis, cap. 2. s
This point of felony is confirmed by the flatute of 18 E. 3. cap. 7.

and 4 E. 3. cap. 4. -,
o Afterwards by the ftatute of 5 E. 3. cap. 2. and 25 E. 3..cap. 1.
% If a purveyor fhall take goods above the value of twelve-pence
- # without teftimony and appraifement of the conftable, or w:thout
b tallies given, this is alfo felony. ’

‘ 'qu] 3 ++Again, by the {tatute of 25 E. 3. cap: 15. ¢ Ifa purveyor
taka ﬂlwp and then' wnol betwixt Ea_/ier and Midfummer,

i I!,y thnﬁmxc of 36 E. S5.cop. 2. % lf any ﬁurveyor take
: le‘m Mxﬁ\ n is contained in their com-




Car. 2. cap.20. there is a fpecial purveyance of carriage W mj
the king’s houthold, and for the navy and carriage of ordnanee ; N ‘
the ftatute of Articuli fuper cartas, and the other ftatutes making ﬁ»‘~j 7
lony in cafe of undue purveyance do not concern this new eftablithed
pur'veydncc, becaufe fettled in another way ; and therefore I fhall fay j
no more touching this matter.

CHAP. LXIL

Concerning the new felonies enacted in the times of E. 2. E 8. axd
R. 2. Wi

N the times of thofe kings there were but few new felonies cnm KoL)
other than thofe touching purveyors, whereof in the Vi
chapter. » & 55 W‘i
By the ftatute of 1.E. 2. De frangentibus pnﬁnam, the law was
fettled in that point, whereof Ihave faid fufficient fupra, cap. 54. e
By the ftatute of 14 E. 3. cap. 10. “ If a gaoler or undclw |
“ by too great durefs of imprifonment, and by pain mnke t6 .
“ any prifoner in his ward to become an appellor agun& e ;‘ ]
“ his will, and thereof be attaint, he thall have Judgfnemof W
* member. R L a.fg“ 'J
Thefe words in any aé of parhlment Eit ;«dgment de vy’fs’ member
create a felony. " u"’
This act extends to a gaoler de faﬂo, tho he be not a gaoler 44. m ¥
The offender hath the bencﬁtofclcrgy vide Go. P. C. cap 29.
?- 91. touching this felony: ~ S
" By anat Rot. Par. 11 E. 3. n. 15. bmno:pm;ad. fhpam.-
tion of falfe and evil money is pyohibited under pain of life and mem~
ber, and the exportation of cqth or bullion prohibited under pa
forfeiture, and if the fearcher be of confederacy wh the
“enn&adtobefclnnymﬁmfeﬁcher o 5
« Ifitbe faid this at mwﬂdﬂomakompamtxoad
ney felony, hauﬁwmam»,m tute of
tnfwer is owaom $;mag,géw E3.
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641 HISTORIA PLACITORUM CORONZE
was granted to Dusch merchants and others to import their own coin
fo it were as good as flerling, and that, if they pleafed, the merchants

" might trade between themfelves with that foreign money ; and it was
neceflary in refped of that foreign money to impofe a new penalty
upon the importers of falfe money of that kind, becaufe thas foreign
coin was not within the ftatute of 25 E. 3.

But this feems to be but a temporary law during that fpecial inter-
courle between the Englifk and Dutch, and befides by fubfequent
~ flatutes the penalty of treafon is annexed to the importation of coun-
terfeit coin made current by proclamatnon quod vide fupra, cap. 20.
- 225.

By the ftatute of 27 E. 3. cap. 3. of the ftaple, the exportation of
wools, ‘wool-fells, leather or lead by any Englifh, Irifp, or Welch-
man, is prohibited under pain of lofs of life and member, and for,
feiture of lands and goods (a ), but this was repealed by the ftatute of

86 E. 8. cap. 11. whereby it was enafted, that merchants denizens
may pafs with their wool as well as foreigners without being reftrained.
: t‘p] But yet this was not full enough, and therefore by the
ftatute of 38 E. 3. cap. 6. there was a fuller repeal of the
fatute of 27 E. 3. as to the point of felony, yet the forfeiture of lands
and goods continued upon merchants denizens, and the ftatute of the

~ ftaple was confirmed in all points by 38 E. 3. cep. 7.

i But by the ftatute of 43 E. 3. cap. 1. the ftaple of Calais was abo-
 Xifhed, yet by 14 R. 2. cap. 5. exportation of wool, wool-fells, lea-
ther and lead dre prohibited to denizens under pain of forfeiture
ofthem.  *

By the ftatute of 27 E. 3. de proviforibus, eap. 5. ingroffing of
Gafeoign wines made felony, but that penalty repealed by the ftatute
81 E. 3. cap. 16. ‘

So that thefe ftatutes ftand now repealed

‘But yet by the ftatute of 18 . 6. eap. 15. the carrying of wool or
- wool-fells out of the .ealm to other places than to the ftaple of Calais

& Wt&ekmgclumeuﬁiuy.exoqn wools carried to the

~ This ftatute is fuppofed by my lord Coke, P. C. cap. 32 to be in

: mmmw becaufe the ftaple of Calais then in ule

£ ”MMMMM auwpmvﬁonandnbemhude

 byads of &MM(J)”
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But whether that aé& be in force or not, theoﬂ'cndetwumt tbem-%‘b
by excluded of the benefit of clergy. 0

By the ftatute of 34 E. 3. cap. 22. the concealing and taking away
of an hawk was two years imprifonment ; but by the ftatute of 37 E. -

3. cap. 19. the ftealing of a faulcon, tercelet, lanner, or laneret is
made felony.

See the commentary Co. P. C. cap. 34. where it is declnrcd,thauhn

alt extends only to faulcons, and thofe of that kind.

The proof intended by this a&t is not by jury but by crcumﬁanag
as varvels, &'c.

The offender is within benefit of clergy.

As to the laws in the time of Rickard 11.

6 R. 2. cap. 6. concerning the pum{hment of rape, de quo fatis,
cap. 58. ;

7 R. 2. cap. 8. of purveyors, de¢ quo fupra, cap. 60. R N

By the ftatute of 18 R. 2. ¢ap. 3. ** If any man bring ok

“ or fend into this realm or the king’s power any fummons, [643] .
“ fentence or excommunication againft any perfon for the caufe of
“ making motion, affent or exccution of the ftatute of provifors, he ==
“ fhall be taken, arrefted, and put in prifon, and forfeit all his landq
¢ tenements, goods and chattels +for ever, and incur the pain of life
“ and member ; and if any prelate makes execution of fuch fummons,
¢ fentence or excommunication, his temporalties fhall be taken and
“ abide in the king’s hands till due redrefs madg.

“ And if any perfon of lefs eftate than a prelate mak®s fuch uec.q'
“ tion, he fhall be taken and arrefted and imprifoned, and mhcﬁne*
“ and ranfom by the difcretion of the kmg s council. j

The bringing in of bulls of this nature is againft the common law,

_and fometimes antiently punifhed as high treafon, Vide Co. P. C. caps
36. & libros ibi.

But now by the flatute of 18 Eliz. cap. 2. theoﬂ'-feuwdlmdn
bringers in, uuecntorsofdzd’zbdh. &, umkluM as .
well in perfons eccclefiattical as o

There is nothing elfe in thefe ﬁngs mguduembumw“”

only fome Rtatutes direGting the procefs and jurifdition, M‘?
lonies may be tried, um&s.mp t.ofﬂnwlﬂ*“:
mum, &', W Pt
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A‘Q‘Calprermng tlze new fclomcs enalicd in the times of H #. H. 5. H. ¢-

i E. 4.

';“ Y the ftatute of 5 H. 4. cap. 4. it is ordained, * That none from
i ¢ thenceforth fhall ufe to multiply gold or filver, nor ufe the
_i“‘craft of multiplication, and if any do, he fhall incur the pain of

~ * felony in this cafe (a).

And the reafon of this aét was not.becaufe they thought the real
mfmutation of metals into gold or filver was feafible, but the reafon
’ qsgwen in the petition of the commons. Rot. Car. 5. H. 4. n. 63.
- Car plufers homes par colour de ceft multiplication font faux mony a
| grand deceit du roy &S damage de Jon people : P. C. cap.
+20. difpenfations granted to particular perfons by 34 &' 35 H. 6. for
Lo thc wufing of this art with a non obfante of the ftatute of 5 H. 4.
b ﬂi Tlge offender is to have his clergy.

. And altho \.c ftatute mentions not acceffaries before or after, yet
if '}ﬂgj tatute making the fact felony doth confequentially fubject accef-
ries before and after to the pcnalty, tho this be made a quere. Dy.
',m-:Edm s cafe; yet it feems now fettled according to the opinion
, # my lord Cike, P. C. cap. 20. that there may be acceflaries to this
23 &»n_eyv fc]ony before and"after.

By the ftarute of 5 H. 4. cap. 5. cutting the tongues or
pumng out the eyes of the king’s fubje@s of malice prepen-
is enacted to .bc fclony .
‘Thu was extended to other difmembring} as cutting off ears, by 37
i .1 8. cap. 6, but by an a@ of this prefent parliament (4) this and

vide tamen Co.

w B

-

 (a) The offenfe jprohibited by this aft

as not the extraéting gold or filver out of
‘or ather metals, which is now known'
neme of refining, for that is not the

gn of the was to rohqm
it aoﬁm m‘:b ano-

were  fit of clergy; upon this

tion of gold or filver, but onl
Muj}twdxem;ﬁr meJ i Re

it ‘'was therefore repealed by 1 #. & M.
cap, gcd %ovndcd that the gold or filver
extra y the faid art be carried to
the Tower of London for the making of
onies, and be not otherwife difpofed of.
\ (%) 22 & 23 Car.2. whereby the cutting
o\nor difabling the tongue, putting outan
“€ye, dlitting the nofe, cutting off a nofe or

Y hp, cutting off or difabling any limb or
member & k

, if done with an iotention to
maim or disfigure, is felony without bene-
ute Coke and

Woudburne were convifted and executed for

~ Aflitting the nofe of Mrx, Crifpe, 8 Geo- 1+
See Suaie Tr.. VoI.VL’. uz'?q
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{fome other dx{mcmbrmgs are made felonies out of the benefit of the
clergy.

By the ftatute of 3 H. 5. cap. 1. *“ If any perfon do make, buy.
“ coin, or bring into the kingdom Galli-half-pence, Sufkins or Dod=
“ kins, to fell, or put them in payment in this realm, it is felony.

And bv the ftatute of 2 H. 6. cap. 9. If any man pay or receive
the money called Blanks, it is alfo felony ; but both thefe are within
clergy, and by the whole difufer of thefe coins thefe ftatutes are of
little ufe. »
By the ftatute of 3 H. 5. cap. 8. it is enalted, * That procla~
mation fhall iffue, that all Britons depart out of the realm before
the feaft of St. Fohn Baptiff next, upon pain of lofs of life and
“ member. -
But this was but a temiporary law and expired.
By the flatute of 8 H. 6. cap. 1. it is enafted, * That no congre-
gations or confederacies be made by mafons in their affemblies,
“ whereby the good order of the ftatute of Labourers is violated;
and they that caufe {uch affemblies to be holden, fhall be adjudged
“ felons. :

But the ftatute of La[zourtr:'bemg repeald by the fitute of 5 Eliz.
cap. 4. this law is confequentially repeald. Co. P. C. cap. 35. p. 9%

By the ftatute of 8 H. 6. cap. 12. it is enacted, * That if any
“ record or parcel of the fame, writ, return, panel, procefs, or war~ *
* rant of attorney in the king’s courts of chancery, exchequer, the
“ one bench or the other, or in the treafury, be willingly ftolen,
taken away, withdrawn, or avoided by any clerk, or by any other
“ perfon, by caufe whereof the judgment fhall be reverfed ; 6
“ thit fuch ftealer, taker away, withdrawer, or avoider,[ I
their procurators, counfellors, and abetters thereof indi¢ted, and by‘
procefs thereupon made, duly conviét upon their own confeflion,
or inqueft thereupon taken of lawful men, half whereof fhall be
“ of men of any court of the fame courts, and the other half of
“ others, fhall be judged for felons; and that the judges of the fame
* courts, or of the one bench gr the other, have power mhm;,qﬁ;
“ determine fuch defaults before them, and thereof to make ﬂ‘ﬁ- iy
“ nifhment, as is aforcfaxd :

In the ccnﬁdcranon of this ftatute, it will ba convenient fo. X
1. How the law ftood in reference to the mptters abovefaid befor
at made. 2. w.n&émmof&okmﬂpmdmﬁ i
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.At the common law, the undue rafure, or embezzlmg of a record
was 2 great offenfe, for which even a judge himfelf was punilia!

hv fine and imprifonment. 2 R. 3. 10. Hengha=m a judge was fined

eight hundred marks for raifing the record of a fine of thirteen (hil.

. lings and four pence impofed upon a pcor man, .md reducing it to
fix fhillings and eipht pence. (¢ )
/By the ftatute of H'efim. 1. wiz. 3 E. 1. cap. 29. it is_enalled,
% That if any ferjeant, pleader or other, do any manner of deceit or
| ¢¢ collufion to the king’s court, or confent to it in the deceit of the,
. court, or to beguile the court or the party, and be thercof attaint,
¢ he fhall be imprifoned for a year and a day, and from thenceforth
“_fhall not be heard to plead in that court.

And if he be no pleader, he fhall be imprifoned in like manner, and
if the trefpafs requires greater punithment, it fhall be at the king’s
pleafurc. ()

Upon this aét it was that Rebert de Grefhope a common
: ( 7] attorney was imprifond for a year and a day, and banifhed
the court of common pleas, for embezzling a part of a record, viz.
T.19 E. 1. Rot. 57. in dorfo, C. B. mentiond in Cs. P. C. cap. 19
p. 1. vide fiite, H. 22 E. 1. Rot. 33. in dovfo. Cant. Coram
Rege. (¥)
et AN EE 3 Ro. 13, in dorfo. Rex. B. R. Thomas of Carleton con-
‘. %i@ of the rafure of the word et in a writ, is committed to the mar-
Abal, & inkibitum off ¢i, ne amedo deferviat in officio five fervitio vice-
'com y periculo quod incumbit, and this it feems was vpon the fame a@
(s Of 8E.1.(¢) .
B oy 'If aclerk had made a mifentry of record, the judge, before whom
‘it was, might, ore tenus, reltify that mifentry, tho a confiderable®time
j afcer.
M. 24-.E s. Rot 41. Kam. Rex. it was prcfcntcdbeforﬂ Rulzmd

(*) This was the cale of Giles de Brrtom,
who was convi&t, eo guod [cienter procuravit
emiffionen dici in proceffu & recordo coram

iiariis de banco, quod coram rege wenire
{,of,;he Judgc: of the king’s feNz; on account of which omiffion the
: ueen Eligabe:b ), judgment of the court of common pleas
eluef ju&xce to confent had been reverfed, pro J:rgumu pradiéio
that he would  cemmirtitur vurgfullo, ea finem fecit
<umdomino rege pro fo foli
o g l It docs not tppurfrou the record.
R, "”
P83 3- L

i ‘w ¢ in the tﬂgn,
. lnd‘ku ancswu employed
a clock-houfe at Wefiminfler,
it witha c!ock, which made
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that one Warefius atte Capele had trefpaTed in the free warren of the
carl ot Huntingdon, and thc abbot of Barte/, and he was convited .
by his own confefion, and the clerk had entred the fine ten fhillings.
‘The record being fent into the king’s bench, Rickard de Kellefhule
came into court, & in/peTo irrotulamento, faid, Quod clericus ﬁm.r
fnem illum furreptive & contra recordum fuum intravit, & dicit quod
finis ille affifJus fuit per ipfum € focios fuos pro quolibet articulo ad decem

_ bras, & fic finis ejus ggufdem Warelii fummatus fuit ad viginti libras,
& illud exprefsé ore temus Jic recordatur, and prayed for the king, quéa
fonis ille fecundim recordum fuwm intretur in rotulis extrallorum, and
it was accordingly entred; fo thata judge of record is as it were a
living record, and controuls the entry of the clerk.

In the time of Rickard 1I. there happencd two great complaints
againft the judges and clerks for the mifentry of a record: the one
Rot. Par. T R. 2. pars 1. n. 57. for the lady Spencer, who (648]
pleaded 10 a Quare Impedit brought againft her by the king ;
but at the end of Zrinity term laft, the record of her plea was rafed
in a material place tp her great difadvantage, and the judges refufed
to amend it, becaufe after’the tprm : the anfwer Was,es

Tiel plec come les juftices voillent recorder qe ent eftoit pledex, foit de
novel enre en le lieu de la rafure, “nient contreficant qe le terme, en qel
le dit plee fuit pled, foit ja pafs, & roy voit qe celuiy qe fift la raﬁlre.
Joit punifli pur fon malfait.

The other was Rot. Par. T R. 2. pars 2. # 20. at the complaint g
of the prior of Mountague, That whereas in a writ of right brought .
againft him he prayed in aid of the King, and was oufted of aid by
the cqurt, who entred qua/fitum ¢ff a Priore, fi quid, &c. the judgs
ment that was given was di&fum ¢ft Priori, quod vefpondeat fine auxilio;
and accordingly the judges came into parliament and agreed, that '
new entries fhould be made, as was defired by the prior, and there-
upon the prior brought a writ of error in parha:nent upon the recod
fo amended. SIS "‘: .

Thefe occurrences did the.next parliament followmg. viz. 8 R. 2.
draw on the act of 8 R. 2. cap. }) againft the rafing of rceonh.sqﬂ e
the falfe entring of pleas, whereby it is enaéted, * That if any j g
“ or clerk be of default (fo that by the fame default enfucth dil
“ rifon of any of the parties) fufficiently convi& before the k )
"hnscounal iad:q}waywlmtththmﬁhq

T -
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“ be punifhed by fine and ranfom at the king’s will, and fatisfy the
@ party.

Thus this a& fetled it, and fo it ftood till 8 H. 6. but in this alt
there occuired fome inconveniences. 1. The way of trial before the
king and council was difficult and inconvenient. 2. The punifh-
ment as to the clerks feemed too gente. 3. It did not meet with
the inconveniences of {tealing records. 4. It was found of great in-
convenience to the due adminiftration of juftice; for the judges have
often occafion upon their own memory of the record, and fome-’

., times upon examination, to re&tify undue entries, and were
E J required-in fome cafes to amend the mifentries, or fmall mif-
takes in records by the ftatute of 14 E. 3. cap. 6. and other fatutes,
which could not be done without rafures and alterations of the record
and. roll,

To 1emedy the latter of thefe inconveniences in the beginning of
this very ftatute of 8 H. 6. cap. 12. and farther by the ftatute of 8 H. 6.
¢ap, 15. a liberal power is given to the juftices to amend records, in
the purfuance of which power they were by thefe a&ts of 8 H. ¢.
protefted againd the dangers and feverity of the a&t of R. 2.

And then this a&t proceeds to infli& punithment of felony againft
~clerks and others, that willingly avoid records, &'c. which penal law

__did not at all extend to judges upon three apparent reafons. 1. Be-
‘caufe by this very law, judges had power upon examination to amend
' records. 2. Bgcaufe the judges of the feveral courts are made the
[ . judges to hear and determine thefe offenfes. And, 3. This clanfe
not mentioning judges (as that of 8 R. 2. did), but beginning with
clerks and other perfons, judges fhall not be included, who age fu-
perior officers, upon the reafon given in the 2 Co. Rep. cafus archi-
A epifcopi Cant’, and accordingly it is agreed by my lord Coke, P. C.
Ceap 19 p. 72,
. Now I come to the confideration of the ftatute idelf, ‘wherein my
2 Coke, P. C‘ cap. 19. hath made a full collection, to which I can
add litde.
It extends only to the four grea\ gourts of //e/iminflery and not
‘courts.

te dn&gl:ﬁ ptooeedmg it'is no court of record.
et it feems.it doth extend to thofe procefles, that iffue out of

1t under dng:ww, &vdieybmwe@um order to the
. i i % Eﬂgllﬂ

X %))
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Englifi proceeding, as [fubpana’s, attachments, commiflions to- *

amine witnefes, becaufe thefe being under the great feal, are mtttel‘i iy
\f o~y

of rccord
. ‘The Treafury is added, which doth not only extend to the re-

cords of the treafury of the courts of king’s bench and common
pleas, but alfo to the records in the receipts of the exche- ‘
quer, under the cuftody of the treafurer and chnmbcrlains[ 501

of the exchequer: and alfo to the records in the Zower, and in the
“thapel of the rolls, vea, and the records in the cuftody of the clerk
of the lords houfe in parliament, (but not to the journals,) for thofe -
are the king’s treafuries of records of the higheft moment. S \.'

3. The offenfes mentioned are four, Sealing, carrying away, with- |
drawing, or avoiding ; and this laft word aveiding is comprehenfive,
for it extends to rafing, cutting off, clipping, yea, agl cancelling a
record.

+. But thefe muft be donc woluntarily, as well as felonic?, and both
thefe words muft be contained in the indi€tment upon this ftatute. :

A rafing or cancelling of a record by the order of that court in
whofe cuftody the recom is, is no felony in him tl\;t doth it, nor in
the court that commands it, Tor the court hath a fuperintendence, as
well over the record as over the cleiks.

5. Tt extends not to judges for the reafons before given.

6. It muft be fuch an embezzling or avoiding of the record, by
reafon whereof a judgment is reverfed, and therefore it extends only
to judicial records in any of thofe four courts or ticafuries, be thc Ak
Jidgment in a cale criminal or civil. o

And therefore it is equally an offepfe againft this ftatute whethtr
the a\mdmg, &e. be after judgment given or before, in cafe judgs
mert be given after the offenfe ; and it is held, that an ondawry,'th'o'
it be per judicium coronatorum, is a judgment within this ftatute. ¢

If the judgment be not actually reverfed by fuch cmbezzlm&, 8.
yet if it be reverfible by reafon thercof, it & within this ﬁafntc, 3
2 R. 3. 10. . e

And it extends not only to p reverfiblenefs by writ of error,
reverfiblenefs or avoidablenefs of judgment by plea, by rcafod of
embezzling, &, is within this ftatute, 2 R. 8. 10. =

But what if the offenfe of embezzling, avoﬂmg- :
fuch as goes in affirmance of the julgment, and makes

5 . A e 003
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which otherwife were reverfible, if it ftood as before that offenfe
committed ? tho this in fome cafes be punifhable by the court as a mif-
- demeanor in the clerk, yet it feems not felony within this act.
And the common pratice at this day is, if the Venire facias or
Difiringas be erroneous, and would make the judgment erroneous, if
filed, but being not filed, is aided by the ftatute of 18 Eliz. cap. 14.
the court never compels the clerk to file fuch writs after xcrdx&
much lefs punifhes them for not doing it.
But if 4 B. be fued by the original to the exigent and outlawed;”
and afterwards the exigent is made C. B. and the original is alfo made
€. B. to make all agree, this is felony as well in the clerk that rafeth
the original, as him that rafeth the exigent. 2 R. 3. 10.
7. If the offenfc rifeth in two counties, then it is difpunifhable.
2 R. 3. 10.
8. The trial is to be one half by the cleiks of the court, and the
other half by others.
9. The judges of the court of the one bench and the other are by
" this ftatute enabled to hear and determine it without any other com-
miffion, and each of thefe courts have a concurrent jurifdi¢tion, and
where it firfl begifis there it is to proceéd.

So that it feemeth, if the offenfe were in the record of the king’s
. “bench, the juftices of the common bench may hear and determine the
offenfe, if it be there firft indicted.

* This power is to hear and determine ; the confequence whereof is,
‘that it enables thefe refpective courts to take indi€tments of thefe of-
“fenfes; this, tho it be intrinfical to the court of king’s bench, (for

"’ﬂlcy fwear a grand inqueft and take indictments every term,) yet it
xs a new power in the common bench.

“ And altho the trial of the offenfe is to be a party-jury of clerks
and others, yet the indi®tment may be taken either of clerks alone,
or of foreigners alone, or of both, for it is only the trial that is to be
by B party Jury. !

L In the cafe of Dan&y and ot‘lers, 2 R. 3. 10. thefe pomts

_ commiffion, for the a&t of parliament is a com-
If it be committed entirely in a foreign county, or be

%ﬂwconntywﬁcrethccounﬁu and then the court re-
; move
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move into another county, it muft be heard and d-termined il)‘ |
county where the fat was committed, and cannot be indicted;. 'M i
or determined in another county than where it was done. 5. m o
therefore in that cafe there muft be a fpecial commiffion to the juftices
of the one court, or to the juftices of the other, to hear and deter-'
mine the offenfe in that other county, and then they may there take
the indi@ment and try the offender by a party-jury according to the

a’t; but it feems, if the indiCtment be taken by virtue of fuch com-
wmiflion, it may be removed into the king’s bench by Certioragg if
indi¢ted before them, and then tried according to the direction of ‘the
act. 4. If the oftenfe were committed in London, where, by p}iﬁw :
lege and charter ot the city. the mavor is to be one in commifion
andbfsthe guoron ; yet in this cafe the mayor muft not be named in
the commiilion, but only the juftices of one of the courts. 3. If the
offente be-mixt, and partly in AZiddicfex, where the court fits, and
partly in Lendon, or any other foreign county, the felony is difpu=
nithable, and {o it remains ac this day, notwithftanding the ftatute of
2 3 E. 6. cap. 2. 6. But yet in this cafe the offender committing
pat of the offenle in AJiddle/ix, may be indi&ed of mifprifion of fe-
lonyin Middlefex, or comufitting part of the oftém® in London, may
be indi¢ed of mifprifion of felony in Londan, and thereupon fined and
wuprifoned : and accordingly it was done by the advice of all the .
tudges, and the parties fined, for every felony includes mifpriGon.

And yet obferve, 1. The felony was ong entire felony committ'ccf.
1w two countics, and therefore neither enquirable nor determinable in
onc county ; for the jury of that county cannot take notice of S|
part of the fact committed in another, and yet the mifprifion [ 5 1
ot that felony was inquirable and punifhable in cither county, where
but part of the felony was committed, and yet the jury in that cafe -
muft take notice of the entire felony, part whereof was committed in
another county. 2. Altho the felony itfelf is by the aét limited to
fpecial jurifdi&ion and manner of trial, yet the mifprifion of that fes
lony was tried by a common jury, and before the géneral commiﬂion'- ;
ers of oyer and terminer in the county where the offenfe was co
ted. In this offenfe the offefder hath the benefit of clergy.

11 H. 6. cap. 14. It was made felony for three years to ﬂnp ﬁg—

of Calau or firaights of Mprnm&. felony. Vide ﬁtpvq
G’nb'mfmu o A e ; :
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a8 Hs. cap. 19. Soldiers departing from their captain without
licenfe, felony. This, together with thofe other ftatutes, of the
fame kind, as T H. 7. cap. 1. 3 H. 8. cap. 5. I fhall refer to the
ftatute of 2 E. 6. cap. 2. where 1 fhall take the whole matter of
foldiers departing into confideration.

28 H. 6. cap. 4. It is felony to take a diftrefs in the counties and
voyal feignories in /Vales or dutchy of Lancafier, and carry them out

. of the faid counties, dutchy or feignorics, &c. faving for the lords of
fees giftraining. This act was to continue only five years, and thea-
expired.

43 H. 6. cap. 1. If houthold fervants, after the death of their maf-
ter, violently and riotoufly take and {poil the goods of their mafter,
and the fame diftribute among themfelves, upon complaint maddiiby
the ¢xecutors, or two of them, to the chancellor, the chancellor
with the advice of the chief juftices and the chief baron, or two of
them, fhall dire¢t writs of proclamation to the fheriff for the offenders
to appear in the king’s bench upon fome day certain, fiftecn days at
Jeaft after the proclamation.
t6 1 And if he appear, he fhall be committed to anfwer the

fuit of theexecutors by bill or writ; but if he appear not at
the return of the writ, after proclamatipn fo made, he fhall be attaint
. of felony.

This ftatute extends to one executor, if but one, and to adminiftra-

tors, if no exccutors, to a lord keeper of the great feal, when no
- ¢hancellor. . ' _

~This was a procefs much in ufe in cafe of great offenfes, efpecially
i  about this king’s reign, to convit men {ometimes in civil offenfes,
4 / fometimes in cafes criminal upon default of appearance at the rethrn

{ of the proclamation. Vide Stat. 5 H. 4 cap. 6. 11 H. 6. cap. 11.
Mf But this attainder doth not exclude the offender from clergy: Co.

P. C. cap. 43. p. 104.

Q 12 E. 4. cap. 5. All woals, woolfells, morling and fhorling of
wmmlaxd, Cimberland, Northumberland, and Durham, to be
“'fhipped out, fhall be thipped at Newcaflle upon Tine, and thence to
* Calais or Middleborough, there to be ftabled and uttered, and all other
. wools, woolfels, morling and fhorling, to be conveyed only to the
ftaple of Calais; if any attempt to the contrary, it {hall be felony,
faving the hq’t prerogative to licenfe tranfportation elfcwhere. This
for five years only, lndfouexpu'ed

115
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17 E. 4. cap, 1. If any (ball carry or caufe to be carried outofshb e
rcalm or Wales, any manner of money of the coin of this realm, or *
any other realm, plate, veflel, mafs bullion, jewels of gold wrought'
or unwrought, or filver without the king’s licenfe, except the perfons -
difpenfed with by the ftatute of 2 H. 6. cap. 6. it fhall be felony,

This a& was to continue only for feven years.

And by the a&t of 4 H. 1. cap. 23. it wap re-enacted again to con-
tinue twenty years; and by the ftatute of I H. 8. cap: 13. it was con-
tinued till the next parliament, (/) and then difcontinued ; but by the
a&t of 7 E. 6. cap. 6. it was revived for twenty years, and then ex=
pired ; fo that at this day the exportation of gold and filver is not fes
lony, but remains only under the penalty of thofe ftatutes that prow "
Liibit its exportation under pains of forfeiture ; for the a&t of g
17 E. 3. did not make exportation felony. (¢) And having L 55]
this occafion I fhall here once for all give an account of the laws in -
force againft the exportation of money and bullion.

By the ftatute of 9 E. 3. ¢ap. 1 None are to carry any fterling out
of the realm of England, nor filver in plate, nor veflel of gold or filver,
upon pain of forfeiture gf the fame, that he fhall fo carry, withouts
the king’s ficenfe ; this is conflrmed in fubftance by™38 E. 3. cap. 2,

5 R. 2. cap. 2. .

By the ftatute of 2 H. 4. cap. 5. 1f any gold or filver be found in
the keeping of any upon his paflage over {ez, in any fhip or veffel to
go out of any port or creek without the king’s licenfe, it fhall be fors
feit, faving his reafonable expenfes. 2

Merchants firangers to lay out one half of the proceed of their mers -
chandize upon Englifi merchandize, and may carry over the other
moiely.

By the ftatute of 4 H. 4. cap. 15. All merchants, and ftrangers, and
others, that fell merchandizes here, fhall lay- out the money thereby
arifing in other merchandizes of England, to carry the fame without
carrying any gold or filver in coin, plate or ntafs out of this realm,
upon pain of forfeiting all the fame, faving always their rcafonﬂbb ¢
expenfes., :

This act is ftill in force, and'received a farther conﬁrmnuonﬁy fhs
ﬁamtc of 5 H. & cap. 9.9 H. 5. cap. 1.

6 Bntnotauathcpeu!:yo(felony. fcﬂb;tuexcepwdxwt&.
i) lw:.&k(nm if he confederated wm;nyueapm& 3

i
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2 H.6. cap. 6. No gold or filver ta be carried out of the realm
“contrary to the former flatutes, except for payment of the king’s
foldiers, upon pain of forfeiture of the value of the fum fo carried,
one fourth part to the difcoverer, except ranfom of prifoners, and
money that foldiers carry for their neceffary cofts, and for horfes and
fheep bought in Scotland.
© 3. H. 1. cap. 8. All foreign merchants fhall employ their money
received in ports, &c. upon merchandize or commodities of this
real, the proof to lie upon the merchant, upon pain of forfeitureof
all his goods, and a year’s imprifonment. This claufe of the flatute
of 17 E. 4. made perpetual.

*{’5 6] 19 H. 7. cap. 5. None to ‘convey any coin, bullion, or
& 5 plate, above the value of 65. 84, out of this realm’into Ireand,

» mor convey fuch bullion, plate or coin into any fhip, boat or other

“weffel, upon pain of forfeiture thercof, and muking fine and ranfom
at the king’s will.

' 8o thefe feveral ftatutes lic in the way of tranfportation of bullion
or coin, tho the a& of 17 E. 4. apd other alts making it felony are

mow expired. (%)

' CHAP LXIIL
Concerning the new felonies enalled in the times of R. 8. H. 7. H. 8.
E. 6. and Qucen Mary. v

2

Find no new felony enaed in the fhort reign of R. 3.
A By the ftatute of 1 H. 7. cap. 7. “ At every time as informa-
« ion fhall be made of any unlawful hunting in any foreft, park or
‘¢ warren by night, or with painted faces, to any of the king’s council,
% or to any of the juftices of peace in the county where any fuck

{,{!‘_hlnting {hall be had, of any perfon fo fufpected thereof, it {hall be

b SAha A kil

{1 () By 13 & 14 Car. 2. caps 33. The

! m?m theﬁlvermong'n%f is realm
‘prohibited, on paiu of forfeiting it, and
double the value; and by 1§ Car. 2. cap- 7.
it is Jawful to export foreign coin or bul
lion, provided an entry be made thereofat
the cultc "zt'lg_: 6 &g W. 3
me. be {hipt, n'a;uuﬁry there

fhauld be a certificate.fram the lord mayor
and court of aldemen of London, that oath
had been made before them by the owner
of the faid bullion, and by two or more
credible witnefies, that the faid bullion,

rand every part thereof, is foeign bulli

a;; that no part tb&reof was the coin
this kingd or clippings thereof, or
plncwxnu;ﬁ.withinzﬁﬁ‘ﬁnﬁm'
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« lawful to any of the fame council or juftices of peace; to whom
« fuch information fhall be made, to make a warrant to the .
¢ fheriff of the county, conitable, bailiff, or other officer [6ﬂl-
* within the fame county, to take and arrelt the fame perfon or pers
« fons, of whom fuch information {hall be made, and to have him or
* them before the maker of the faid warrant, or any other of the
« king’s faid duncil or juftices of peace of the faid county; and that
¢ the faid counfellor or jultice of peace, before whom fuch perfon or
¢ perfons fhall be brought, by his difcretion have power to examine
¢ him or them fo brought of the fame hunting, and of the faid doers
«“in that behalf; and if the fame perfon wilfully conceals the fame
* hunting, or any perfon with him defective therein, that then the
« fame concéalment be againft every perfon fo concealing, felony;
“ the fame felony to be inquired of and determined as other felonies
¢ within this realm have ufed to be ; and if he then confefs the truth,
¢ and all that he {hall be examined of and knoweth in that behalf, that
“ then the faid offenfes by him done be againft the king our fovereign -
¢ lord but trefpals fineable, by reafon of the faid confeffion, at the
“ next feflions of the pease to be holden for the fame county by the
“ king’s juftices of the fame {&ffions to be there feff€d ; and if any ref
* cous or difobeyance be mada by any perfon, the which fo fhould
“ be arrefted, fo that the execution of the fame warrant thereby be
“ not had, then the fame refcous and difobeyance be felony inquitable
“ and determinable, as is aforefaid; and if apy perfon be convi& of
¢ fuch hunting with painted faces, vizors, or otherwife difguifed, to
¢ the intent he fhould not be known, or of any unlawful hunting in
¢“ the night, then the fame perfon fo convict to have fuch punifhment,
“ as he thould have, if he were convi&t of felony. (‘a)

My lord Coke, P. C. cap. 21. hath given us the whole learning of
this ftatute, wiz, ' ;

1. The hunting with vizors or painted faces in the day-tipc, [ 6 8]
and the hunting in the night with or without fach vizors, is &9
felony; but the party may make it trefpafs only, if he pleafess,

Dy. 50. a. X ’
. ;

_[2) But aow by g Geo. 1. cap. 22. (con-  any deer, or rob any warren, or fteal ith
tinued l:z 6 Gea, 2. cap. 37.) it is made fe=  out ofany river or pond, or for any per
lony without benefit of clergy for auy per- fon unlawfully to hunt any deer in the

being crmed with any offenfive wea-  king’s forefts, &, or malicioufly to m-, B
pons, and having their faces blacked or down thke head of any fifh-pond, whereb

Jguifed, to appesr i any forek, chafe,  the fith (all be iok o delioyeds
% ar nnlawfolly to boat, kill or fical ot PSRN

. -
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- 2. Itdoth not extend to the foreft, or chafe, or park of the king’s
{?); nor to forefts, parks, or warrens in reputation only, and not
48. The complaint may be made to any one juftice of peace or of
the council, and the warrant may be granted by any one.

+ 4. The warrant muft be in writing under feal, and grounded upon
an examination thewing a probable caufe of fufpicion.

"5, When the offender is brought, he muft be examined of the
fa& done by himfelf, and then of the fa& done by others, but aot
wpon.oath.

#4. A hunting without killing is within the penalty.

“1. Tho the hunting be not felony, 'yet the refcue or difobeyance
is felony. ’

8. But the refcue or difobeyance made felony is only that which 1s
done by the party, not by a ftranger.
+.And altho the party refcue himfelf, yet if he be re-taken, fo as
exccution of the warrant be had, it is no felony-

9. If the party plead not guilty, and is convi&t of the fa&, it is
felony; but if he confefs upon his arraignment, it then becomes
only a trefpafs finable, tho he denied it apon his firft examination.

10. Itis held, that if he confefs sot but conceals upon his exa«
mination before the juftice, this alonc makes it not felony, ncither
can he be indicted upon this ftatute for fuch concealment; but it muft
be a judicial concealment, namely, if being indicted for the hunting
be upon his arrdignment conceals, then he fhall be indicted dz movo

. for fuch concealment; and if convi&t théreof, he fhall be atraint of
1859] felony for concealment, tho this feems a difficult expofition ;
(‘¢ for upon his arraignment for the hunting he only anfwers

to that indi¢®ment, and is not examined touching others ; and befides,
if he be indifted for the hunting, if there be evidente to convict him of
 the fad, he is convi&t of felony before the indiGtment for conceal-

upon his examination before the jufticey
for after the aét had given power to the
juftice 1o examine the {ufpefted perfon, it

" (%) As to thiscafe; a remedy was
) Sl bt
offen

immediately adds, and if the fame perfon

by 31 H. 8. cap. 12. whereby this
fe, if committed in the king’s forefts,

¥

&'c. is _ablolutcly made felony; but that
fatute being repealed by the general claufe
 of 1 E. 6. cap. 12.a remedy was again pto-
wided by the fatute of g Geos 1. above-

{c) This difficulty ariles from the afore-
“conftruftion of the i

cial concealment, whereas the
linly ta mean a concealment

W ghat tme,

wilfully conceals, &c. the [aid concealment
be felony; and if be then confefs the

‘c-:l”h, and all that be [ball be examined ofy

bis offenfe fball be but trefpafs 5 the word
then thews the timg of confcflion to be #¢
the examination, and therefore the con-
cealment likewile mult be iniended to be

ment
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ment comes ; and if there be not evidence to convit him: nflhpﬁ-
cipal, how fhall there be evidence to.convi& him of the concealment®

11. The concealment that makes a felony, muft be a *tlfd
concealment.

By the ftatute of 3 H. 7. eap. 2. It is enalled, * That whm
¢« women, as well maidens, as widows and wives having fubftances,
“ fome in moveable goods, fome in lands and tenements, and fome
“ being heirs apparent to their anceftors, had been often taken by
< raifdoers contrary to their wills, and after married to fuch mifdoerss
¢« or to others by their affent, or defiled to the great difpleafure of
“ God, contrary to the king’s laws, and difparagement of the faid
« women, and utter heavinefs and difcomfort of their friends, and to
¢ evil example of others, it is therefore oidained, eftablifhed and’
« enated by our fovereign lord the king, by the advice of the lords
¢ {piritval and temporal, and commons in the faid parliament aflfem< y
¢ bled, and by authority of the fame, That what perfon or perfons
¢ from henceforth taketh any women /o againft her will unlawfully,
“ that is to fay, maid, widow, or wife, that fuch taking, procuring
* abetting to the fame, and alfo receiving wittingly the fame womam
“ /o taken againft her will, afid knowing the farfie, be felony; and
¢ that fuch mifdoers, takers, and procurators to the {ame, and re~
“ ceivers, knowing the fame offenfe in form aforefaid, be henceforth
“ reputed and judged as principal felons. Provided that this a& extend
‘“ not to any perfon taking any woman, onjy clmmmg her [660]
“ as his ward or bond-woman.

For the making of a felony within this ftatute, there muft be thefe
circymftances on the part of the woman: 1. That the maid, wife.
or widow, have fubftance of goods or land, or be heir apparent,
2. That fhe be taken away againft her will. 3, That fhe be mar-
ried to, or defiled by the mifgper, or fome others by his confent.
Without thefe three concurring, it makes no felony within this'ftas
tute, 3 & 4 P. & M. Dallifon 22. 4. Tinut fhe be not in ward,
or a bond-woman to the perfon that taketh her, or caufeth her to be *
‘taken only as his ward or bong-woman. CoaP. C. cap. 12. p. 61 ©

In Fulwood’s cafe, M. 13. Car 1. B. R.Cro. p. 482. 484. 488,
492. thefe points were refolved: 1. That ifa woman be taken away
forceably in the county of Mddl, jéx, and married in the county of
Surrey, the fact is indiGtable in neither county ; for the taking mm ‘
ﬂlcmnge. nor.the martiage without the taking, make not

.
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!i Wutif e were token in the county of Middlefex, and carried into
" thecounty of Surrey, fo that it is a continuing force in Surrey, tho be-
gun in Middiefex, and then fhe is married in Swrrey, there the offender
may be indicted ppon this ftatute in Swrrey. 3. Tho poffibly the mar-
riage or the defilement might be by her confent, being won thereunto
by flatteries after the taking, yet this is fclony, if the firft taking away
were. agamﬁ her will (4). 4. That if as well the marriage as the
ta.kmg away were againft her will, fo that the marriage was voidable,
yet it is a marriage de fatio, and therefore being taken away agaipft
«_ her will, and alfo married againft her will, it is felony within this fta-
tgte. 5. Thatitis not neceflary in the indictment to fay, that the
was taken e¢d intentione to marry or defile her, becaufe the ftatute
hath no fuch words of ¢d intentione. But farther, he marvying her
the fame day he took her, it muft needs appear, that it was ed intene
#one ; yet thefe words, ed intentione .ad ipfam maritand’, are ufually
[663 ]addcd in indi¢tments upon this flatute, andit is fafeft {o to
6. That the woman thus taken away and married may
be fworn and give evidence againft the offender, who fo took and
married her, tho fhe be his wife de faito.

And all thefe potists were accordingly refolved, H. 24 & 25 Car. 2.
in Brown's cafe (¢ ), upon this ftatute, only the indi¢tment ran, cept
ed intentione ad ipfam maritandam : the offender was convict and ex-
ecuted: and the redfons why the woman was {worn and gave evidence
in the cafe of Brown were, 1. Becaufe the taking away of the woman
and marrying were the fame day, and fhe was refcued out of their
‘hands, and the offender taken the next day, and fo all done flagrante

_~erimine. 2. It was but a forced marriage,” and fo no marriage de jure.

3. There was no cohabitation. 4. Concurring evidence to prov‘ihc

whole fa&t. Buat bad fhe freely without conftraint lived with him
| that thus married her, any confiderable time, her examination in
| evidence might be more queftionable. .
¢ By the ftatute of 39.Eliz. cap. 9. Clergy is taken away from the
pnﬁlpals, procurers, and acceflaries before the offenfe committed.
" By this a& of 3 H. 7. the procurers, as well as the mifdoers them-
felves, and any perfon that receives the woman thus taken away are
. principals by this ftatute, and {o oufted of clergy ; but he that receives
~ the offender knowingly, is only acceffary after, and not exclukﬂ
M‘ckfzy 4 .
Wfo&twmfo}ved Swnl[e-'u ‘mentioned were likewife ruled.

. 1 Ann. State Tr. Vi 468, ¢) 3 Keb,193. t Ven, 243+
nﬁm&oﬂthemrpm:um L o -
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“ anfwer, and the fleward, treafurer, and comptroller, or tw
“ them, have power to determine the fame matter ucordmg to the .
“ hw, and if hepmmn in.wial, ﬂw‘@mﬁt umw’ :

iz. cap. 9

The ﬂamre of 3 H.17. cap. 14. recites,  That forafrnuchal 1’ b
quaricls made to fuch as have been in great authority, office, andé

of council with the kings of this realm, hath enfued the deftruc-
tion of the kings and undoing of this realm, fo as it hath appeared

* cvidently, when compafling of the death of fuch as were the

king's true fubje&s was had, the deftruétion of the prince was

¢ imhagined thereby, and for the moft part it hath grown by the

malice of the king’s own houfhold fervants, as now of late fu*
a thing was like to bave enfued; and forafmuch as by[ 2]\‘
the law of this land, if adtual deeds be not had, there is

no remedy tor fuch fulfe compaflings, imaginations, and cons
federacies bad againft any lord, or any of the king’s council, o

* any of the king’s great officers in his houthold, as fteward, trea-

furer, comptroller, and fo great inconveniences might enfue, if
fuch ungodly demeaning fhould not be ftraitly punithed before
that actoal deed were done; therefore it is ordained by the king,
and the Jords fpiritual ahd tgmporal, and the cogwmons of the faid
parliament affembled, and by authority of the fame, that from
henceforth the fteward, trca?;xrer, and comptroller of the king’;
houfe for the time being, or one of them, fhall have full power
and authority to inquiie by twelve fad men and difcreet perfons of
the exchequer roll of the king’s houthold, if any perfon admitted
to be his fervant, {worn, and his name put into the chequer rofl
of his houthold, whatfoever he be, ferving in any manner, office
or«oom, reputed, had or taken, under the flate or degree of a lord,”
make any confpiracies, compaffing, confederacies or imaginations .
with any peifon or perfons to deftroy or murder the king, or any
lord of this realin, or any other perfon fworn to the king’s council,
fteward, treafurer, or comptroller of the kmgs houfe, that if it bg

found before the faid ficward for the time beiag by the faid

twelve {ad men, that any fuch of the king’s fervants as is above- ‘

faid, hath confederated, conwpafled, confpxred or imagined, as Q ne

abovefaid, that he fo found by that inquiry be put thereupon 49% A
o of




662 HISTORIA PLACITORUM CORONZE.

& twelye fad men of the fame houthold ; and that fuch mifdoers have
% no challenge but for malice. And if fuch mifdoers be found guilty
“ by confefion or otherwifc, that the faid offenfe be judged felony,
* and they to have judgment and execution as felons attaint ought

* o have by the common law.

66 Vide the obfervations of my lord Coke upon this a&, €,
{ ] P. C. cap. 4. where on the part of the offender there muft
e thefe qualifications, viz. 1. He muft be the king’s {fworn fer-
vant. 2. His name muft be in the chequer roll. 3. He muft be
under the degree of a lord. 4. Tho his confpumg with another
pot of the houthold be an offenfe, )ct he only of the houfhold is
the felon.

On the part of the perfon againft whom the confpiracy is, arc
thefe requifites: 1. The confpiracy to murder the king; or 2. A
Jord of the realm, but yet only fuch as is fworn of the king’s privy
cooncil. 3. Any other of the king’s privy council, tho under the de-
gree of a lord. 4. The fteward, treafurer, or comptrolier of the king’s
houfe, tho neither a lord nor of the privy council.

The power to hear and determine. 1, The fteward, treafurer,
and comptroller, for any two of them, have power to determine,*]
tho the a& faith, they or any onc of them may inquire. 2. If a fer-
want of the king’s houfe, uz fupra, confpire the death of the fteward,
treafurer, and comptroller, yet they remain the only judges in this
caufe by this a&t, tho they may take others to their affiftance, yet
none but they fit as judges. 3. The prefentment and trial muft be
only by the fervants of the houthold. 4. The inquiry may be by
twelve or more, but the trial only by twelve. 5. No challenge but
for malice, 6. The confpiracy muft be plotted in the king’s ‘houf-
hold. 7. The offender is to have his clergy.

And nate, this being a new made felony, and the manner of its

- determinaticn particularly limited, it is not determinable before any
other judges, or in any other courts, neither in the king’s bench, oyer
.'nd' terminer, or gaol delivery. Quare, whether their feflion muft

~ mot be in the king’s houfe.

- Bytheftatute of 7 H. 7. cap. 1. There is provifion of felony againt
- captains and foldiers leaving their fervice; but this I fhall ke up

o .-_'lhmﬂlhnemthemm,ar fowriuenbymmh, the fenfe requiring

n&vﬁmm«mo them to be asabove



48 5P. & M. cap. 3.
I come to the time of H..8#which was fruitful in en- 254
a&ting new treafons and new felonies, and new offenfes as [664;1"
to Premunire. . b
But there were two alts of parliament, that repeald as all new trea«
fons and mifprifions of treafons, fo all new felonies enated at any .
time after the firft day day of the reign of Henry 8. viz.
1 E. 6. cap. 12. Whereby it is enafted, * That all offenfes made
« felony by any at or alls of parliament made fince the 23d day of
¢ April, in the firft year of the reign of king H. 8. not being felony
“ hefore, and alfo all and every the branches and articles mentiond,
“ or in any -ways declared in any of the faid ftatutes concerning the
« making of any offenfe or offenfes to be felony, not being felony
¢ before; and all pains and forfeitures concerning the fame, or any
*¢ of them, fhall from henceforth be repeald, and utterly void and of
¢ none effe&t. |
\ Mar. cap. 1. Whereby it is enacted, ¢ That all oﬁ'enfes made.
“ felony, or limited to be within the cafe of Premunire, by any a&t
“ or alts of parhament, ftatate or ftatutes made®fince the firft day ;
of the firft year of the reigp of king Henry 8. not being felony
 before, nor within the cafe of Premunire, and all and every branch, -
article and claufe mentiond, or in any ways declared in any of the
faid ftatutes concerning the making of any offenfe or offenfes m
“ be felony, or within the cafe of Premunire before, and all pains
and forfeitures concerning the fame, or any of them, fhall from
“ henceforth be repeald and utterly void, and of noneeffe®. =
The former of thefe ftatutes, and alfo the latter repeald all new
felonies enacted in the time of H. 8. who began his reign April 22.
1509. and the latter of thefe ftatutes repeald alfo the new creamd fe—
lonies in the reign of E. 6. l
But neither of . thefe ftatutes did extend to piracy or robbery upoq
the fea, nor any fuch act as concerned matter of pfoceedings touch- -
ing felonies, that were fuch bcforc the time of H 8. and therefore fv:,“"'
thofe ftatutes in the time of 2. 8. that concerned clergy, ﬁn&my
peremptory challenge, place or manner of trial of felons, or 6‘ :
the eredting of new junfdx&wm for their mal, as that of[ } Vi)
33 H. 8. cap. 12. fo:{domqmthaki’x}yqpm; faWu@lm
VOL. 1’; o gk P’ 4 ‘a“* &
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“ihtutwe of new fclomcs, but only direQions of the coutfe of
dmgs in cafel of old felonies,

E 6. are thercforc of thefe kinds, viz,
. Such as were enaced e movo in the times of H. 8. and E, 6
e e never after revived or re-enacted by any fubfequent act of
‘Y;Q\ar)lament fuch were thofe of 31 H. 8. cap. 2. of breaking the
_”heads of ponds, and taking fifh, 31 H. 8. cap. 12. and 32 H. 8. cap.
11. ftealing of hawks eggs, and hunting in the king’s forefts, &
o 33H 8. cap. 8. of witchcraft. 33 H. 8. cap. 14. of prophecics.
3‘7 ‘H. 8. cap. 6. The burning of a frame of timber. 37 H. 8. cap. 10,
ﬁbellons papers charging men to have {poken trcafon 23 H. s.
» 11. Breaking prifon.
. 2. Such as were repeald but enacted again in the fame kind, but
vith fome alterations, as 22 H. 8. cap. 10. concerning Egyptians,
“altered by 1 & 2 P. & M. cap. 4. and by 5 Eliz. cap. 20.
-t 8. Such as were de novo enacted to be felonies in the times of
H.&. and E. 6. and repeald, but re-enatted again, as 22 H. 8. cap. 11.
;cmchmg cutting of Powdike, renewed by 2 & 3 P.& M. cap.19.
i *8'H 8. cap. 5. conccmmg foldiers, re-enated in a great meafure by
2 E. 6. cap.2. and 4 & 5 P. & M. cap. 3. 21 H. 8. cap. 1. fer-
" vants embezzling their mafters goods, by 5 Eliz. cap. 10. 25 H.s.
. 6, concerning buggery, by 5 Eliz. cap. 11. 23 H. 8. cap. 16.
yncermug Scotchmen, ve-enalted by 1 Eliz. cap. ’7 but finally re-
ledby47ac 1, cap. 1.
‘ % _Some oﬂ'cnfes were made felony by former aéts of parliament
/e l‘c H 8. but had additions to them, extending the felonies farthu
= ﬂnn thc old ads, fome fuch thing may be found in the ftatute of 3
cap. 5. concerping foldacrs in relation to the ﬂaturc of 7 H. 7.

: Concemibg ‘e GHY '6F thefe Tanks of a@s, T {Hall fay
no‘&ing becaufe they are now utterly void ; but concerning
‘thtee m:h of ﬁ:@m I !hall proceed according fo their

‘&u;agofsﬂ.s.up 5. as alfo that of 2 E. 6. cap. 2.
1 fhall Rfu'themtotbefhtuteofllb'sl’ 2]
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¢ chatctels, ln hls or their mafters or miftreffes, fhall from henc’

¢ be delivered to keep, that if any fuch fervant or fervants wiﬂfﬂwpu

¢ themfelves from their mafters or miftrefles, and go away with thb :

« faid cafkets, jewels, inoney, goods or chattels, or any part: thcreof,

« to the intent to fteal the fame, and defraud his or their mafters or

« miftrefles thereof, contrary to the truft and confidence to him ‘or

“ them put by his or their mafters or miftrefles, or elfe being in the

¢« fervice of his or their mafter or miftrefles without any affent or

« commandment of Lis malter or miftrefs, embezzle - the fame cﬂﬂm(s, ;

“ jewels, money, goods or chattels, or any part thcreof or other-( "

« wife convert the fame to hig own ufe with like purpofe to fteal it,

« that if the faid cafket, jewels, money, goods or chattels, that any

“ fuch fervant fhall go away with, or which he fhall embezzle with

« purpofe to fteal as aforefaid, be of the value of forty fhlllmgs, or

« above, that then the {ame falfe, fraudulent, or untrue aét and

« demeanor fhall from henceforth be deemed and adjudged felony,

¢ &c. Provided it extends not to apprentices, nor to any perfon under

« the age of eighteen vears. but every fuch agprentice or per‘fop" :

within that age doing that a& fhall be and ftand in the like cafg

¢ as they were before the making of this ac. This aé to endure

¢ tll the next parliament.
By the a& of 27 H. 8. cap. 17. Clergy was taken awa,y mtlm
cafe, if the indi€tment were laid fpecially upon the aét. of 21 H.s.
and purfuant to the fame ; and by the act of 28 H. 8. cap. 2. this l&’
of 21 H. 8. was made jerpetual ; but by the a& of*(E 6. Mp,, 12"‘ 8
thefe alts were both repealed. e

But again, by the a& of 5 Eliz. cap. 10. this a&of 21 {657] :

H. 8. was re-enatted and revived, yet it did not revive the_ a& ,
of 27 H. 8. cap. 17. for taking away clergy. . 1. Bccaufe the werdl. &
of the reviving aét of 5 Eliz. revive only the a& of 21 X 8. fpecnﬂy_ ‘
and particularly by name, and not any other xucldent a& coucerning
clergy. And again, 2. Becaue the aéts taking away clergywcrq Ape-
cially repealed by the ftatute of 1 E. 6. cgp. 12. except in thofe_, -
there pariicularly enumerated, fo that at this da,y a party mdiﬁeﬂ

. convn&upoathuﬁamtchamhlsdetgy [f) S o R
u{) But by va dun up. i,  Clergy i um 1 r

taken away from.

ia any houfe or ou-hou(e, uupnnp ap- ; -".',;' ?‘ J"'
: P

-
-
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; n’he, that i m this cafe, and all other cafes of this nature
%here a ﬂ:atutem repealed and fe-enalted, an indi@ment or infor<
mtmﬂ may conclude either contra formam flatutorum, or contra for.
mam ' flatuti, for it fhall be intended the laft ftatute. And fo it is, if

a ﬁuutc be but temporary and then expires, and then is re-énaded ;
bunf a ftatute be continued till the end of the next feffion of parlia-
Jnent, and before that next feffion be ended it is continued over, the
yindiCtment may run contra formam of the firft flatute, for it never
_wvas interrupted, or itmay conclude contra formam flatutorum. P..42
‘Eliz. B. R. Dingly and Moore, (g) M. 31 & 32 Eliz. B. R. Mill's
,f,;Tb,ns ftatute was introductive of a new law, whén the goods wers
bually delivered to the fervant that goes away with them; for
'wbere there is fuch a delivery it could not at common law be a felony.
 But yet a fervant might Le guilty of felony at common law, if he
taikes the goods of his mafter felonioufly, nay, tho they be goods under
: !ﬁiﬁl‘ chaI:gC, as a fhepherd, butler, &c. vide fupra, cap. 43. p. 505, and
ki &g this he may be indi¢ted at this day as a felony at common law, and
. oft tbu felony at common law, an apprenncﬂ or fervant under the age
:@Gf&lghtcen years may beguilty, and indi@ed thereof at commort law,
L 'And therefore tho the ftatute of 21 H. 8. exempt an apprentice or
_W ”[5 8’] fervant uhder the age of eighteen years from the pain of fe-
lony enafted de novo by this ftatute, namcly, where goods
N ‘tre ‘aCually dehvered to Lim, yet it leaves him in the fame condition
L as touny fclony at common law, as if he were not excepted ; and
therefore if @y butler or fhepherd, under the age of eighteen years,
or if my apgrennce takes away my goods felonioufly without my
;&hd dchvery tho they are tmder the va\uc of forty ﬂnllmgs, he is

in Qk of felony at common law.

If f déhver my fervant a ‘bond to receive money, or deliver him
gofeil‘ and he receives the money upon the bond or goods, and
wai wi;h i, dus is not felony at common law becaufe the
ey i u dc!ivemd to hlm, nor fnlony by this ftatute, becaufc tho the

:&;hvcg‘ed by the; maﬁer D] 5. a. Co. P.C. cap. 4% And yet
mcmofﬂle mbne ‘to the fervant to the malter’s ufe,
mafler is %h 'fugl.»ho bca&nalky poﬂ'eﬂ'cd of this moncy ; and
‘;'ch? N }ny‘n trefpaﬂ'er or to'bbzr, the hnﬁcr
i i (Nmﬂ‘li&’sq.
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may
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may have 2 general a&mn of trefpafs, ota.&loa nron
hue and cry. %

But it is held, that if thc mafter dc.lnvers to thc fc\'va
pounds in filver 1o change it into gold at the goldfmlih’
to make thees, and he run away with the gold or- Ihocs, itis M‘oﬁ’y
Crompt. Juffic. 35. b. ;

If 4. hath two fervants, B.and C. B. by the command of 4. the
mafter, and in his prefence delivers the mafter’ s goods to C. by thc
mafter’s command, and C. runs away with it, this is ftloay wx&un
the Rarute, for it 3s the malter’s delivery ; but fuppofe it be. dchvé?ﬁ
by the mafter’s command, but in the mafter’s abfence, ;uere. wh
ther this be within the Cature, and what difference there is bet'
this cafe and the receiving money from a credltor by the md’ﬁer’& '.'
dire&tions ? yet vide Dy. 5. it feems felony. ;

If the mafter’s wife delivers goods of the mafter to {he f_“ ;igt to
keep, and he goes away with it, it feems this s within ;ﬁd aty
for he hath them by dclivery of his miftrefs, and the ma{tgf”,
js as well his miftrefs, as if fthe were fole, wide ﬁatuwxz'gﬁ 3.' )
Jpetit treafon. : ol

By the fatute of 22 H.*S. cap. 11, Every pcrverfe
malicious cutting .down of thg new Powdike of }l[mjltlands msﬂ A5
or of the ald Powdike of the ifle of Ely, or of any part thereqf, or ""71$
of any other bank, being part of the rind and uttermoft part 95 the
country of Mar/iiland, made for the defenfe thercof, other'than work-
ing upon the fame for repairing or amcmﬂug dw.foi'nfymg ﬂmtcof
is enafled to be felony. :

This act was repealed by 1 E. 6. cap. 12, and 1 Mr ca;
I rcvxvedhyzb’ 3 P. & M, cap. 19,and fo wnu{xugs o

But the offender hath the benehx of t,lcrgy

By the flatute of 23 H. 8. cap. 16, The {¢
Scntc/mmn, or delwermg a horfe in Sculgnd ;

This was repealed by lE 6. cap. lz.and (
aé of 1E. 6. cap. 5. yet, never x,evwed, (4) and the adks
are repealed by 4 Fac. 1. cap l,,as;o gcatlagdx y X

By the a@ of 25 H. 8. :n}- 6. huggcry M:h mankuut
enacted 1o be fclqpy 2d 1r¢

(ﬂa.'l.'hitnn&le
f :
,w(m. f'"d‘






