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ADVERTISEMENT. 

'IHEformer Edition if this truly val"a6f, TiT"l, <br 

Mr. SERJEANT WILSON~ hO'IJmg !Jem long out of 
print, jnduced th~ PuDliJhers. to fend it again /0 the 

prefl. The additional notu and rdefences to tnfJdern 

c'-!fa co,zccrniflg the PLEAS OF THE CROWN, which 

'iJJ~'re il/flrtcd in the »Jorgt'n of the former Edition, 

a,., place.! fit t h, md if each Chapier·in the frifent; 
" fin d an Abridglllmt of tl¥ Statutes relating to Fe--

IOtliitS, willeh htt'Ul! bem (JJofied finee the .firji pu""ca

tion of fhl' W(h k, to the prifent timt, if introducea 

'iftty the Addenda in Notis, at the end of tht'~ firf1: 

volume, in order to prf'IJent (lny -dt·rangmunt of the 

.,igil1(11 paging. 



TO THF. RIGHT HONOURABLE 

SIR JOSEPH JEKYLL, KNT. 

MASTER OFTUE ROLLS, 

And One of His M.jdly's Molt H onourable Privy. 
Council. ' 

SIR, 

As it is to you that the Public 3re indebted (or refeuIng 

this valuable work frr the obfcurity wherein it hath 
Jong lain, the preparing 0 which for the peefs you were 
pleafed to commit to my care~ 1 t1)oughc it became me to in
fcribe your name on [hat, to which you are fo jufUy eut~3«l: 
nor know I any to Whom it could with greater propriety be 
addrdfed, than to one who bears (0 near a refcmblance to the 
Author, in thofc great and good qualities (or which he "as 
fo dcfervedly dleemed. 

An unblemirhcd integtity and \lpright conduCt in every 
charaate of life, whether as a private perf on, a renator, or 
judge. a generous franknefs and open fincerity in converfa_ 
cion; an unaltc9.b1e adhert:nct: in all nations to the principles .. 
of civil and rtligious liberty, accompanied with a fcrious 
regar£! ~o true piety and virtue; a firm..: auachn1ff1t () ~our 
c~nftitution in tlmt:s of the grt:ateft difficfllcy and clinger i a 
g'liaIm'-:d '<'111 for .he welfare of mankind, manifc!led :by: 

a f ...,Y.~ 



THED~DICAC1!O.N, 

unwearied Ja~oun f~r ~elpublic good~ uninftuenced by the. 
{piriE of a party, br any finiller motive, arc ~cdkncies which 
no k(scminc~!.Iy cliftioguHb you than · they did the author of 
~ tlUti(c» and as they procured him rueh a lailing V'elX'ra
non and dTeem, (~}: whiJc the fame caufes are' produCtive of 
the fame Cffc:Et:5, they ~lll in like manper. trallfmit yotlr me
mory to after-times .with honour and renown. 

/Io enlarge upal} $is fubjf:di how agreeable {oev~r to 
others, would, I know, be oJfenlive to you, who are more rc
g:u:dful of the approbatio~ ~f your own mind, than ' any OU[

wud applaufcs, and while you .r~ intent upoq really being; 
&ad doing good, a~ ~ Je(s ftudioU! to ayoid ~n oftcntatio~, 
Jhews of it. ] Jhall, therefore, only add~ wt I ~, 

5 I R, 

With great re(pec:t, 

Your ~onour's, 

Mo£!: o'uC'dicnr~ 

Humble Servaqt, 

SOLLOM EMLYN. 



. 

T HE follo~ing tre.tife being the genuine o/l"spling ofthO,I trul, 
i<:!HUed and worthy)d'dge S~t Mtlltluw Hal, (/I), Rands in need 

,0('10 olher recomme~dation. lhip what th,at ,rellt and guod DalUe wiU 
;,;11"3),5 c;url along with it. , 

Whoc,'cr i~ in the leall acquainted with the exlenfive leam ing, the 
(nlid judgment, the indefatigable labours. and above all the unlhaken 
intrgrlly of the 4uthor, cannot but highly efleem wh.te\'cr comes from 
fo valuable an hand. 
Bcin~ brought up to the profcffion of tbe law, he foon !;:Jcw'Cminent 

in ii, difchllIging his duty therei n with great courage Ilnd faithftllDef'ii 
.. nd Iho he li\'cd in critical limes, when difpUIC! ran fo high betweea 
k ing and parliament, a~ at Jail broke out into II civil war, yet he eJl. 

S3ged in no party, but carried hll,fdf with fuch moderation and even. 
rllo' fs of lcmpt'r, as made him ]o\Oe<J and (ourled by all. 

It wa~ this l;fC:J.1 ilnd Ilnivcrf~l eficem he ·WIU then in. that made 
Cr~M~°tl fo defirous to hay!:: him for one of his judgc~ ; \\"hkh~fi'e;te 
would willingly have declined. ° Being pfe il: by C"ullntltl to give hi. 
l (.oa(nJl, lit: a l laft plainly told him, Ihlt he was nOI {"tidied witb tho 
Ja \\"fulnef,; of his :II/thprity, and Ihercforc fcrupled the ilceepling ally 
ocnmmi({ioon 1!-f)4er it; to which C,·ollt'l'Jtl r.eplicd, tlla! fiUCil qe had gd 
tlie poll<:ffioD of the government, he wa~ H:folved to keep it, and 1'0'01114. 
Jlot be I;Irgued oat of it ; that howcl,"cr it W ;)'I his defire to rukaccord. 
illg io th l! la \\' ~ Ulthe bJl~, fur which purpufc lie had pitcbc4 upqn him 
,It a perfon proper to be t-rnr'O~oed i~ tilt adruinilhoOition ofjufiice; Jd 



ii. 'I!I\! PREFACE. 

iftheJolvoql4. HI: ~,_,;tD gover. b, red goWA~. he W.1It te(ol:t'cd 
to govt"ln by ted coats, 

Upon this conideration. a~ lifo of the neceffitl there IJt all t imes is - . 
tbaL jufike , an'a prolleny lhould be pre{ery:ed" be WIII~ preva,led wilh 
to kcc:pl 'ofa judge'li plaCtl in the COuf,t of commM<pI i: il~, wherein he 
bebaftd witb grut ~partinlit)'. connantly avoiding th~ being ~·on . 
c~fl!cd in Illy fiate·afllirsJ .md tho for tbe lirll ...... oor .!hrC'~ cllcuit~ hlJ 
(at.indilferent!y OIl. tJlC ple. ·fide, or tbe cro .... n.fide, yet aflerwards Jle 
abfollltdy refilled to ht Oil the crowu-fide, think.iug it the faft:r courfe 
Ia' fu dubious a cafe, 

Botllolwil.hlianding hi~ dillikc to Crl'..wel's govel"nment, yet this did 
~ ~ri\·t: him, a5 it did fOOle olhers, into the cxlrcmes,ofthe contl<lr1 
put); for UpOI' tbcrdiuraLion, ofwh!ch b/:was no incon!iderable pro_ 
Jl,loter, he WM 1101 for making a furnmder ohll, and TI.:~eiving the ki:,!; 
~ithout allY r"'(,iaions; on the contrary, he thought this lin opponunily 
Jlot to be lo!i fur IImitil'g the prcro!:lti\'e, and cut ling off' [orne urclcfs 
branciles, that fe r>'cd OJlly 0.& inflrullIcn15 of oppr~Jljoll; fOI which pur_ 

pofe heruu,vct.i, as bi!hop £lIr,,(t relates (~), "Thal;i cornruitt~c migHt 
.. be ilppoinh,d to look in to lbe propolitions that had be!.:n m~dl:. 1I\!~ 

"the cjJncdti()n ~ that had been ofh:red by the late king, aud fro:n 
tt tlieilce to digt:n fueh propofllionf, as Utey filQuld thillk fit to be tellt 
u (lY~r til tlle king," 

' Thi. mulion wasfccondcd, and tho throuj;.h genera l /f'ItII1', mei'llJ$ i~ 
faUed of fucecfs, yet it !hewed OU\ author' , tellder regard for the 

' libcrtiCI of the rubjeEt~ o.od that he was fo.r from being o[ ~ wind with 
thefe, who looked (1) c~'cry brallch oj the IJrerogativc as jll/"6 JivinG 
am' ; ' 'efcllfible, 

But J)otwithfianding IIii; ilUempt, which !hewed he wa~ not cut out 
~r fuch cvmp!iar.ees, ~H ofuatly render a man acceptable 10 a eourt. 
" ",I fuch was hi~ Ullu!enlinlCd charaCler, that it WIIS thought an honour 
~ his majt:llJ' l government to ad\':once him lid! to !lie ilation of Lord 
'ihict'BIHOU,' aud allcrwards 10 that of Lord Chief jufiice orlhl! king's 

'.nc:h; no: illdeed could fo great u truri be lodged in he ller hUllds, 
'",- 'Vhell he \~II£ lid!. promoted;th ... Lord Cha)lccllor CiQ,'clidon j Uli0D, 
~I.ivuil}g t t> him his I.;onlmi~on, told him, ilUlung other I hiJlg~, '~Thll~ 
~ if the ling could have fouud Ollt an hOJICficr or fitter man for that 

~ ,~ioYUlcnt, he had lIOt advanced him lo "it, :lJld that he had 
~~.fille, preferred ilim. bec31lfe lie kIlW DQue lbal Q,efe(\'ed fo 

it,.,'dt«J9' 



He-bthavt'd in each.pflhefo placet witb r~ uncor"'rt Qj"t,tl. 
fl..l.Ch jmpartialjuai~t? fucb diligence, candor, and .IIKllbility, .'id1, 
prcw the chief pra~icc after him, whiUx:rfoevcr J1e went; ~ .cOG, 
~ian t ly Ibullned Dot only 1~ being cprrupt, but enry thin!: whjch .... ' 
any appearallce~ or mi,ht affprd tbe lean. fllfpicion ofil; he wal ift~ 
cerely bert pn difcovt=r,pg tbe lrUtjl l1T1d D.lcrits pf a ctlufe, ~,d would 
tberefore hear l"itb. tPe mcanen epunr~l, fupp!, the dcfech of the 
plei der. a"d never ta~e it lI.mus, when fumming up the evjdem:e, to 
be rqlljnded .of any circumll.llllcc be had omilted; for bC lng in a high 
~egree pofl e,!!!~ of that qualilicjllipn fo .peculiarly n~c~"ary to a judge. 
1 mean patiCjlce (withput which tilt: muH Cli.C1l11enl talents rna, (,e. 

come in fi~njfican l) , MJ confl~eralions of ll is own convcnicilce could 
p revail with hlln to hurry QVer III caure, or difpa1 ch it wi thout a tho. 
rough examinlltil.tn; fo r which realpn he m3de it a rujc, efpccilllly 
~pon the·ci rcujt5, tQ be fhprt aod fpBring I1t mt:al.'i. that he. mixht not 
either by a full Clomac /1 unlil hillli::l.f for the due dlkh;Arge of his olfice. 
ar by a profufe walle ~ftjOle, be obliged to put otf, or Jlrecipitate the 
tlUfiJ1Cf, that came before him. 

He was a great lament!;! oflhe divifions and animolities which n
~ed fo fiercely at that time among us. efpeci~lJy about thl; {maIler 
Dlilter ... of external cerCnll.tnic5. wpich he feared might in the end fub-
vert thc fundamental ~ of aU religion: and tho he thought the princip'~ 
pfthe non.conlorm ills too narrow and Rrait-Iaced, yet he could by tilt 

Weans approvc the penal laws Which wel·c th~n made againlt them> 
fie knew milny of them to be fobcr, pcaccaLle men, wbo were well 
~fff'fled to tI~ gOYl:!rDlllcnt, .. nd had Qlcwn II. much diflike as any to 
the late ufurpauoII, imd therefore lie thought they dcferved • . etlfoicr 
treatment; befidos, he 10~l:.ed on it ag an infringement on the righb of 
confcicnl:c, which ought alw:lY5 to be held facted and inviolilble. and 
therdore ufed to fay. tll:!t the ollly WAy 10 heal our breaches wa. 
tl t1t ~11 nil of 'l1Iif~"III;t.J; for which purpofe he concurr('~ with Lord 
Keeper BriJgfPQn and HifilOP ;Y;/J;;IIf, in fcuing on foot a fl'heme fot 
the comprch,mfion pfthe more rnod..:rate dj["~nlen. and a~ indulgence 
!owards ~ther~. :md drew the C:lme up into the form of a bill, altho by 
~ vote of the noufc of commons it W:'15 prcvented from being laid before 
the parliament. 

Tho hy (hi~ mea!¥, he was hindered from obtainin~ 0 rc~al ofth,.we , , 
J !iIIW~, yel could he nev~be brought to give any cOUJllenam::e (~ ' ... 
,:xec\lfi~1l of till'm. _ 1 h.;ve heard it credibly related, thl~nce ,~ 
he W:15 Ilpo'l the cir~uit, there hOlppen~d to be n grand jlMYt "'~ 
HJOught tq, make It merit qf prefcntillg a wortby pc~ceablc- Jl9jl.~' 

wrmill, lhat lh·eft in their neighbourhoo...., llP:On thil occaiioQ 0 • . 
' . ~ 
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judge could not ;twid r~prUo.dlliaK them for their iII-pr.ced" u~'. 
which vcnt.ed itfelf this way. white no notice .... as taken orlhe pro
pbancne(" drunk~ner~1 lind other imCDon.lilie~, which 'abou.nded dai ly 
lmoogtl Ihc;m l iu fuor!, h~ told them, t~al if they . 'cre reful"t:d tu 
~din. <he would remoye th e affair to W'.fJ",illjltr .H"U, and if lie could 
not tben prenil to have II Itop put 10 it, lie would roligo hi. place ; for 
he had told till: ).;.illt. wben he firll accepted ii, that if In)' thing wu 
9fdfed IIVon hilll, wlrich Will agaiull his judgment, ho would quit 
b~ pon. 

He alwa,l rctili.ned a (eriOlu impreffion of rel igion, and in »arti
culou wal a pullEhn i ohrervcr of 1111, ,'ow or cngageme(l.t he had laid 
Jihnfdfullder. Having in hi" young('( d"y~ Or:! a r articular OCCBfion 
'made a \10\'1 nc\'er 10 drink an hcdth agll in, he could never be pre
... iled on upon imy conlideration to difpt:nr~ with it, altho drinkilll; 
hf!lilbl \~U then grown 10 be tho f~ nl ioll;tb l e loyalty orthe times. 

_And thu~ in (.'I'ery charafler nrli ft he \\'85 a pattern well worthy of 

imilltinn ' in filorl, Irt: WilS a IJublic bleJling to the ag" he lilltld in, 
u ,d not to thllt only, uul lIy hrs b right and amiable example to ruc
~eeding generation,; for I S • palU:rn of ,-irtue lu!d goodnef, will 
alway, be it filent, tho fharp r('proof to thofe who del' ilile from it, (0 
to noble and-genetollS millds it will 1101 f~il ofbcing a mighly (pur Incl 

incenu.e 10 Ihe im itation of ii, and by t ha t DlCalJ$ leave a reil l aDd 

JatHng, tho (ecret, illfl~llnce, behind ii , 

At he julUy meritc? tlie Mlcem or. II, fo in particular he has well 
derer\'ed of UU) prordlion of Illtl Jaw, to which he WIIS ro {hining lift 

otnllmo.:ntj 116 cuutributl-,I marc; by hiS eXilnlple to the rlmOI'al (lfthe 
l'ulSM"Prcjudicc! ag:\;nll them, than any argument whalever could do , 

Tile ); rcat ArehoiUIUJl Ujlm' !tlld cntcrt:. iued fOolnG. prejudices ofthllt 
kind, Lut by (.'()1l I'cda1iun with our illltilor and the lea mc.od S,Utlf, he 

....; ... CII/H'inc <!u of his mi,hke; our lIU1hor dcdil ri ng, .. Thai by hi. 
" ,OtCll lla'lItOl 'llC: \\' ill1 lI,eon, h~ Iwlicn:d Ih"rc w('re as many hone-a 
.. Ill, .. ;"u(.OII, . ho:: I~\\'yers f'rtlpvri iolllbr,., li S 1I.IUIlIIg :wy PfOreman of 
II m~lJ ill £"g(II"}," 

}oIl'l'er WIJ the ohl lTJol\L:ilb m~);itll, B.II:u J"lij1a ""lion Clri/la, 
1lI0~ 1\IQro\\):hl)' con(uto::u, Ulan bJ hi~ CXllfDp]\' , H e d~monl1fillcd by 
• Jilliug Ilrglllllent, JIIlW pr~{t icahlc il Wll l to. 00.: !.loth an ilble lawye r 

.~;. good chdfii:!nj indeed he faw nothing in the OIIC that was a,uy 
~.tjncompalib]e witb tho (ldll~ r, "or did he ~nk. Ihat In unaflcCled 

~y.(gt witn a n ill grace Oil a llY, bl! bi~ fiation n~ .. e r fo high. or hi • 
. J~l:Ir never fo grelll; f ... r' th9 he diligentl.,· ilppJied Ilimfelf to the 
.~'. of hi. prof<!tlion, yd would he never fuffer'it fa 10. . nglofl hi. 
~, t 
~ ... ~ 11!1\'u 110 rOl,l,1l .'DaUer. a!. ruore ft'rioUi concernment, IIf 

m, y 



• 
mllY appear from the msn, tuBs he hal wrote (In mor.1 and rt"Jjgiou. 
flol bje8s. 

F'ot thll reafon, whcn lie fou nd the dec:.y, ofnalure gaining (1" •• 

upon him, he could no longer be prevailed wilh to (\trJ1I~lld the refoh ... 
l i911 he had tak. n lo rdign his pllle'c; that aner the example of that 
great empNor Clltlf/tJ V. he might hllve an interflic:e between the 
bufjuels ofHre and IFte Iiour or death (d). 

No wonder then that olle fo great, (0 good, filould be loved and 
eRcemeJ while living, nlould be rC"crcd and admired when dead 1 
no wonder tlllr! king !lIQuid he loth 10 pll rt with him, who had been. ' 
fuch • credit to hi,; go\"crnmenl ; tho had he held his pbcc (orne Fe . 
years longer, fu('b a fccnc of a!l"ain did then o~n, a~ in all likcliltoNi 
w ould have greatly difl:rcrrccl him how to bdlave, as well u the court 

.holV to get rid of one, who cO;lld nol h;n'c bet-n removed without 
great reproaeh, nor contimlcd wilhol1t 'grt'al uhfi ruElion to tbe \'wlenl 
1I)<.'aru r e~ thai we re then put(uetr. 

But it i ~ lime to fiop, fo r J l11('lIn not 10 w rite the 11illory nfl lillife; 
tlJ is would n.:qulre II "olume of itfdf, 0I1lt! i~ 1011g ago. performed hyan 
able IlalJd ( t ) i I frmll Iherefore only fu bjoin h i~ ch ~r~a~r, al draW·11 
by 11131 IC3rned prelate, And other emilWl11 l'fllemp(Jrarie" by whiclJ it 
will appear, Ili31 (uture time, Cl nnot lIulgo his own in the \'eneralioa 
and ~fieem they bore him. 

The Bilhop cxprelTcs it in thort tI1U~: Ii T hai ~ was on~ of tile 
" gre:l lefi pallerns lhi~ age In. afforded, whelher in his private de_ 
li porlmenl u n chrillian, or in his public emplnymellh., citller at lhe 
" bat or on the bCllch(f); " h~"illg gillen it Inore at large (I.) in Ih.e 
wnrd~ o(:l noble perf 011, whom he 11} l e~ one of the grcatdl nwn or 
tbe pofeffiQn of the law ( It) : "he won ld never be br<'l ught to d if
U N UrrC of public maltcn in pri l'2tc conl·crfation; but in quefliODI or 
U uw, when an}' young lawyer pUI a C:l(b to him, lit: w:;u very 001tI

It muoic.a jye, e(pecially whi l~ 11\: waJ at the bOl.r: but when 1 .. ;- elIDe 
II to the bent.h. he grl"w more rcfervell, and would nCI'Cf Coffer bit 
" opinion in any t'3fc to b,,: known, till he was obliged lo declare it 
.. judicia lly; And he conceBled hi, ol"in ion in Sleat t'iI(Cl (Q c.uerul\y, 
"thllt the fefl of lbejlldge$ in the faille courl could never petceil'c it: 
.. hil renfon wal, u.rfl"ft C'IJtI) j""l' ~"IA. t I~ ,I'll( ft"lolfe " ctorJ ilfl" 
"-Ail '":11" f'f,j ,,/ljiO. /."d C'1fjrilIfCt, .."J . ~I I, lu jwa]tJ ".1,n.1 "'/Pdf:'? 
t' tirferua 10 all.tAr,. •• 111 ', 'pi" jg . .. and by this me'llw it b.p~a 

( tl) loff' .,ir,r .tt";, tJsJ .... 1;/ iIIj .. .,.,tn, [,,"i_ ;~I.mb7.. SI,acb gC bel", 
IkU,i(;a; v .... I. [ .; .~ .... IS U ' 

( .J 'p . • • rnn. 
II fometM 
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.. fctmct imesj that wherull the barons of the Excheqlu:r 11 :111 ddiv('r~d 
•• their opinions, and agree.d ;n their rcafoiu and arguml!nts, yet he-

0' com ing to [peak lall , and dilTcring in judgment from them, hatli elo:~ 
" preffed himfelf'withfo much weight and folldity, that tile barons havc 
II imllledia tely , ctrailed their "olel, and concurred -with him. Hcl 

... h_th rut d " II judge In all the cou rts of law. !I-nd in two of them al 
"chiefJ but iIi!! wht:rcver he fIt, a ll bufincfs of con[cquence followed 

"him, lind no man was cuulent to fit down by the j udgment of any 
.. court, till the cafe wa1 brought before him, to fee whether he werc 
~I of Ihc r~me mind 1 ~nd hi~ Opinion being once known, men did 
" r eadily 8cquiefce in it; lind it .... 'as vety rarely ft:en, that any man 
N attempted to bring it about ag:lin; and he Ihn l did fo, did it upon 
LI grh t difad"1Ii lOlges. lind was always looked IIpon ;u a very con4 

.. tCfltlOU' perrOIl i 10 that what Ci(rr~ fays of Q"fltll . did very oflcl'f 

.. happen to him. El iam 9/~' n,,,,'a jlalIJit, r911~1 ,.larato/9l1t dimijif. , 
• II Nor did men 1l'Vcrl'ncc his j urlgmcnt :!!lJ opinion in coarls ofl;1\v 

.. only ; 1,lIt hi~ authority w:u as grc:I\ in coutt~ ofe'1I1 ;I)", :md t},c 
" fame rcfpd'1: lnJ ("UlIl iflion \vas paid h'lm there too; a nd th i~ :Ip
.. ~ared 110t onl)" in h~ 0 \\'11 eOllrl of c!{uity in tht: Exchcqucr . .::hambcr, 
.. but in the Cb:ll1{:cry 100, for thither he was often called tn ad\'i f"'l:nd , 

H affifi the lord dwnel' I1or, or lord keeper for tlte time being; and if 
" the c~ufc wen: of d iRicult e~'lJninatiQn, or inlricatcd and entansIed 
,n wilh variety of fetl lcmenh, no man cI'cr fhewed a more clear and 
"difecrning judgment: if it were of In·at value, :md gn~at perfon~ 
H iiJteteUed in it, no man fhcwl-:u srcater cOllr:l.';'c and illt cgri!J in 

"bying a!idc nll rdp<:a of pt!rfo11S. \\'hcn Ilc came 10 dd i\'cr h i ~ 

.. opinioll. he .. lw;I\'. Jlut Jli, di/C{)urfc inLo fucn a mrthoJ, that Ol)e 

U part of it gave I'i~ht to the oth ... r ; and where thc proceedings of 
t \' Chancery might prove incon \'cnien{ to the ful:ijc cl. he never fpareel 
tI '{a ob(ervc and n:prOl'e them: A nd front hI, obfervatioh5 and dif. 
u courft:5, I h~ Clll:1l1ccry hath taken Clcc~tion to cfiablifh many of thofe 
II rilles by which it g(lvcrn~ itfe:lfat this Jay. 
- " ' H" did look upon equily /U a pnrt ofthc common law, and one cJf 
" ,lfle grounu K of it; :mll therefore, as' ncar II~ hI! could, he did alway'" 
~ reduce it It) ccrtnill ru le~ anti principle~, that men might lludy it it'~ 

~" ii"rdence, ilnd nCiI thinl:. the IIllm inill ra tion of it had any tliing arb?· 
,Il' tfaty"in it. Thu$ eminent "lVib this man in eycry {Ialion, and intti 

" ..t:liili ~oLlge (never hI: was c::IUed, hI: qllickly made jt apl,e::lrj that' 
'it.W' iu,t(erved th3 chieffcal there. 

~V iA. great a lawyer °as he was, he wOllld never .currer the (hifhiefi 

f!. ~~·to.prev3il a.gai?ft C'Onfci~nce.; liS g reat il.c:~a~ellor a:s be wa!, 
~.b'ii:ilwifqld mllk.e ule of .11.c mcct~5 a~d {ubtll1le~ In law, "'hen It 

~ , " tellileil 
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u len~ W {upport right Md equity. But nothing wos more admiralUe 
H ia liim, tban his pati.:.llce: he did not afli:Cl th" reputiltiou of qwdi.
"ne{',.an4 dlfpatcl.; by Ii hlilly and caplioUi bearing (If tile counfd : ftl! 

U wOlLld bear with the meanel1, and gave every Ulan hit (ull fCtl?Ct 
II thinking it It\ucil belter to 10Ce tim~ lhan patience: in ftlmmillg up 
" of an cvidcncj:: to .a jury, he would alway, require the bllt to il1ter~ 

" fupt/lim ifhe did mili:ake, and to put him in lllind of it, if lie did Mr

tr gOl 'the lean drcumJlance I fome judgcli ha\'c been djllurbed at thi. at 

II a rudenefl, wbich he alw"y' looked upon ilS a fCfVjCC IlDd rerpea. 
.. done to him • 

... Hj~ whole life was nothing eire but acontinual coutfe of labour and 
II indullry and when III! could borrow any time from the public fenlice • 

.. it was wholly employed either in philofophical or di"illc nl(:ditatiof)~: 
H illld even thllt was II. public fervice 100, a~ il Jlath proved I [or th.t, 
.. ha\'e occafiolled ilis writing of fuch treatift1s :u IlIC u~cumc the choiceJt 

OJ entertainment of wife an,d good il1c", aud tho:: ..... orld hath re;'lfOll to 
.. with that more of them wl!rc printed. He that confiders the active 

.. palt of hi~ life, anJ with what 1\llwearied diligence and :tpplicatioll of 
" mind lie difpat{,hed all mCllj bUfincfs \\' hich came under h;s care~ 
II will wonder how he could lind any lilUe lor cOllh.:mplalion: he that 
.. confiders agaiu lhe varioos /ludici he pall !hru, and the many coi_ 
l< leaioll5 and obfervaliom lie hath made, Ill:!y asjulily wonder how he 
II could find a lly tiUle lor ntllon: but no man C:ln wonder al the l!lOemp. 

" lary piety and innocence offilC. a lift: Ii) fpent as tlti, ~" a~, wherein at 
" he wai care/iLl to avoid cvuy idle woril, fo it wa.~ milnifell I.e never 

"fpentan idle day. They whu cafllO flr,thort Oflhis great m lln, will 
" be apt enough to thinl:. Ihat this i~ a r~negytic, which indeed i.~ 
I , hifiofY, :Uld but .. Jiulc part oflhaL hillory which was with gteat trufl. 

"to berclatetl. Qfhim. Mell who dcfpair ofltrtaillLng fueh pcrfeClion, 
II are not willing to t.elicl'e that aUI mall clre did ever arr i" c al fueh a 

" height. 
" He was the grcateft lawyer of 11.e :Igc, and might hn.,'c had whBt 

II praBicc he picard; but tho he did mort confcicntiolilly aR'cB thO' 
" labours of bi~ pIOJI:CUOI', ,yet at tht:: fame time hcodcfpircJ the gain of 
" it;: and ofthofe profits whi(;h lie woulJ allOw hilllfclf (0 receiv~ hC' 
" always ret apart II teulh penny for Ihe poor, \0,' hiel! he cI'er difpenfed 
" with that fcerefy, that ~hey who "ere rcJ ieved_ fclJom 0; lIe\'er knew, 
"their bcnefatlol. H~ r~l.more paim 10 avoid the honoun and pre~ 

• II fennenb of the gown, than othen do to compafs,them. Hn modelly. 
" 1V~' beyon4ldl example; ((lr where fame men \.110 never at~ained' l(J. 

.. halfhiskoawlcdg!, have been puffed up with a high conccil~fthe~

.. Cdvel, and have atfe8.cd all O(;eafions of ~.yfing their own ellt'em '~r 

." depr«.iaLinl 
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U depredating ether !be", he en the contrary was the moR bbfiging-m.1t1 
" that ever pratli(ed. tc" ,oang gentleman happened to be reu.ine'd 
"toarguea point"in law, where he was on the contraryiide, he would 
., very often mend I~e objeCtions when be ca.me to repeat lhem, and 
.. alwaJlcommcnd the gentlemiln, if there were room for it; and one 
" good word-of hi~ was of 1ll0Te I1dvantltge to. J{lung man, than .U the 
"favour aflhe court could be." 

Upon the promotion oflord chiefjuflice R.i,,!/ml, wbofotceeded him 
. in that office, the then lord chancellor expreft himfclfthLLI! (jJ "Th"e 

to vac:lncJ of the reatoflhe chiefjuflice of this courl, and that by. way 
It and meaDS fo unufual, as the fe/ignation of him, that latelJ held i~ 
.. and thi, too proceeding frum fo deplornble a caufe as the infirmity 
u oftbat body, which began to forfake tile ableR mind that ever pre
.. fided here, hath filled the killgd(1!ll with lam entations, and (lYen.th"e 
.. king OHIDJ and penlive thoughts how to rllpply dillf .. cane! again." 
And thenaddrpffinghimfdftohis mccdrot : "The very labours oflh"e 
•• place, :md that weight and fati gue uf bulincf5, which IItt~niU it, are 
01 no fmal! difcouragcmenh. for what fhouldet~ may nOljullly feat that 
" LmrJcn. which made him /toop, th~t went before ,0UI • Y~t I confefs 
.. you have II greater difcouragement than the au:!"e burden of your 
.. place, and thai i5 the unimitable examrle of your prcdecelfor. D,u_ 
O! nf'UlI efl furctdtrt: P~'I' ,rill(i,i wa. the Caying ofhiN in lbe pane~yric, 
II aDd you will find it (0 too, that are to fucceed fuch II cbiefjuaicc, af 
.. fo indef.1tigable an induRry, fo i~"indble II patience, fo exemplary 
" an integrity, ilnd fo fna,L":nanimou. a contempt of worldly Ihing~1 wit!"
&I oul which no 10011 con be IJUly great; ~nd to allthi. II man that \V"15 
f'I fo nbrolute a m:jll~r of Ihe icicnce of the law, and even of the lllUft 

II nbn,uf~ and .hidnen pM" of ii, ilia! one may truly ray of Jli~ know~ 
II ledge of the low, what St. Aujli" faid oj St. Hi,,,,,,', knowledge itt 
'! divinity. !!&.J H ie,-u.JflluJ lIifcivit, ",.1//11 m~rta/ililN II","Q", /d<vil. 
"u And thuefore the king would no.t fulfer him(elf to part wiih fo great a 
"man; till he had placed upon him 811 the marh of bounty alld efiecrn, 
co which hil retired and weak condirion wal capable of." 

To this the new "chief jufiice, fpeaking of his predece£ror, anfwered 
-'. in the fullowing word •. :l' 

, ~ u • A perfon in whotn11is eminenlvirlues and deep learning 

:' " .. - In"e long mantged a conteR for the fl1peri<JliiJY, whicb is not decided 
: ".to 1his.day, nor will it f:ver be determined, 1 (uppefe, which !hatl 
I_:,"',~ P tbe upper hand: A perroll that ha~ fat in this court ma"y yean, 
CAe orwilofe aatons L!ere 1 ha"e been an eye and ear witner,; that by the 

~" .. ":'" 
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P pdne(, orbi, teamIng . Iw'.,_ cbitmed bit audittiri tt) tt4<etGclIlhcl 
1\ attention: A perfon of w~ 1 tliill!!: 1 may boldly fay, th.i " Joc.4 
fI mer limes armarf /he1r .ny fuperic;r 10 Lim, fo J ~m' ci!filidenl r~Cde3:" 
" ing and futu re time will never Ilww any equal. There (;on6d~;iliob"s. 
i, heighten~ by .. hat I have heard from your lordnlip cOncernin, him, 
., uni-de me Im:ious and doubtful, lind put ,me tb a flarid how I UJoul({ 
.. fuc,cced fo able, fo good, and fo great a man. It dalli very mUfh 
"'"trouble me, that I, who, in compari(u" of him, am tiuf like .candle 
U lighted in tlie fun -lIIine. or like a glow.worm at mid-day, £bould 
" rucceed fo grelt I perf Oil, thit il Ind will be fo emi~eiilly famOus t~ 
., all polletity; and I mufl ever wear thi, Inoho i.n JIll bi-calf to Cdmror~ 
.. me, and in my aa~n5 to ell[cure me, 

" Set,,;,"r, '11111tfviJ "". ,.Jfillli .~lth." .. 

• Mr. B,uttr, with wbom our author was very intimate to'w:atd. the 
latler part afhis life, defcribeJ hutt in lhere wards (i) , co Sir MtAllilftIJ 

•• H./~, that unwearied nudent, thlll prudent llIan, tliat folid ptiilofo
U pher. th.t famous lawyer, that pillor and hllfn, iir jufiic:e, wh,o would 
" not have done III unj1.dl aa for !l ny worhlly pricedt .motive, tHeorna. 
"ment of hi. majcny'tgovermneot, andhonaur of Ellglp"" ththigheft 
" facu lty of the foul of IYtj1 .. i"j1~.'- HlIlJ, and pattern 10 all the rcver. 
" cl,d and bonou~blejudge.; thai gudl,r..,riou$praBical ehrifi laD, tho 
" lover of goodnef. and all good men, a laroenter of the c1er&ie' fe'lfilb .. 
, j nef. and unfailhfulnef. and difeord, and of Ihe fad di"iliun. {oiJo'l't'mg 
" hereUpOn i an earneR: defirer of their reformation, concord, «nd/tho 
U church'. peace, and of a rclOtDled' a8 .af uniformily, a. tIle ben 811, 

II ne-cerra,y means the-relo I that great contemner oflhc ricl1ei:, .p~ 
(I and vanity of the world i that pattern ofhallcll plainncls and h~lffl. 
~. ,who while he !led from the honour thlt ptlrrued him, w.., y~ 
. , chi<:f ju1li~ of the king,.-bench, afier tJt:ing long lord cbief ~ 01 
•• the Exchequer; li~'ing and dying, cnlting on, ufing, and vOlUDtarily 
'" furrendcring bis place of judicll1urc ~ith the molt: univerfal 1(1"., 
«hanaur and praife, th.t ever did ElIg'tIk {ljl)jed in Wil .~, tIr an, 
"that jull: Iiiffo ry doth acqoaint UI ."tith, f!Je. riI" f!J, . 

Thw far fOr the author. ~ 

AI 10 the work lifd£, if any or ou r authOr "performancet micht c1iid~ 
iengo ~~ pfecctte~~.!t.~~ relt·, ,~is ,~c?,lln to bnc .. fli,~ ,j~eil ~I~'~! 
l~ •• ~elng • ~~,)fO!~ . . wblch lie ~~ re,,~~cdt &04, "a!,~ 
~Il ,pa~. ac4 dlarae. _ &.raiJ!IDI bu'Ilk1r wlm proper ~~ ic~ 

Iii 'bztJ. *ltd _ L.,T<l ~'.lirtJ;' f1l 
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tile one hand," a~d for p;acrving the public pc~ce . ~nd tranqui lity Ol~ 
, the oU;'er, had pofrelfed him ",ith nn opinion of the high ililportiln~·c. 
that the plea5 of. the crown, efpcciillly 1Ilcre rdating to capital OIfCllfcs, 
.fbauld l?e reduced to ccrtllin rulc.~. ~Jld tbofe rule~ clearly tllld plainly 
unde-mood, thai fo there ll1ight br as lillie room leri III polIlble either 
for 'erring in, or pCf\'crt ing of judgmellt. 

~lt '",al thi , led him to make the crown law 11i~ princi [l.llll.udy, ',>, 

'rhich he applied himfclf with great alliulLit , j for 3§ uilhop BM/'fU t 

fpea.king (lfillis trcatife inform~ lIS (I). "It W 1U by much fcarch <llId 
-,.' long ob(crvation llc com pared t!J .. t &rll~t work ~~ncertl ing it." The 
' fillme author aCljuai,ill us / ",), that he had hegun his colleaion~ relating 
hereto in lhe feign afKing CJ/n"/t/ 1. "Bul ;;Ctl'r the k.ing won mu r" 

" .. c;l.ere~ hc bj~hem by i undl hal the), llIighl oot faJ] into ill hand~, he 
" hid Ih('m behind tI ,e wninli:olling of his fiu!'!)" fur he faid, "u"t ~tllI s 

." n. more trr{lji~tt 1D 11ft Item, lill ll~ A i~; flD1llti be ogni1l fljloruf ;0 Air 
fl r;:Jlli and fo upon his IIwjcny ' _~ rcfIor;: t ion h:: tuuk lhem oul, and 
•• went on ill his dl'lign to pcr f~·a lhal weill worl ." 
. H '! l1ce it ilppears hig"hly prub,lhlc, th,li he inl l'udcd this work for the 

public, !lItho the h\ l(incf~ ofl. is nalion did not IIrrUrtJ him teifure 10 pub

linl it during Ilis life i however, nbO\lt flluf yems after hi5 deHlh, th .. 
houfc of Common~ took fi IlgUJ .. T notin.' of it , and thought it a work u-f 

, foch tonfcqu~llcc. as 'l o pars a \'ote (II), dl·firing lIis ex{'culor~ to print 
lit ; and appointed a COUlUllttce 10 I<lke CilTC Iher(,of: bllt th llt parlia. 
Nellt being roon :lflcr uitTolreu ( Q) , t""i .~ d .. rlgll dr0l'!' 
::- Some years lince there was pllblifhed a lrcatire, iulil k·d, PIUfI of tl.e 
C(~tI by Sir Matthew H ale;'bul thi! was only :1 vIall or lhis work, 
~blainhlg tittle more thall the III,'lIds or dil'ilions thNtOr, concerning 
Miich the edilor in his pr.eface exprejfcs himfclflhlls, .. H e [ollr <luthor] 
H bath wrilt .:! n a large work Upoll tbis Cubjefl. in tilled, .1111 Hifl~':J oflhe 
~ ·PI;,,! t/ rne Cnnllll. wherei n he tllCWS wh~t the law aT1('iently was in 
""\'here matters, wI/at alterations have flUm lime to lime been mnde in 
~{it. and w}rot it is at thill day. H e wrole it .11 'lffpoft I. Ie pri1llrd. 
·Ii. Rnitht'd it, had it all tran{cribedfl!" the p"~fi in his lire-time , and bad 
~ · reviTed pait ofi! after it wu tranfcribed." 
, ~'1t. ii:. Iheref'ore to be hoP''d. the publicalion hereorwill not be thought 

"lrij\'waj' tG in'totfere ·willl the d ireCtion nf lIis will, nat n.", II} /'ic. 

,~:~~lIlt1"b • ..,r"IItJ njur Ail IlIlt},. e~ltpf jllt6 '11 AI'" j/H~/J git'e IffJ. r /or 
""-ta"i'l}i;/lft, bi. , intentioD for printing it being fn apparent, as lUlly 

~Q"i~t u)' an' ordt! for' fo doiDg. 

(:) 7..,.. 18, 1610. 
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'8efidesl as bilhop Bllr"" ob(ervel (1), thi , prohibitory clute iii' the 
will feelll' in [ome meafure to be ret'oked by his codicil, wbereia H 
orders, ,&., if "ny Imt if !til IwfiJi"l floul" it pri"wi, t,{,-,, "w.Uf jI.,.IJ 
~t gi..,!11 III " ,"fiJ"...,j,,,, (., tilt '.PJ}It~IIIJ 6t Ji'l.liuJ, &c. a kind,-'Cf 
jmplication, that he had left' the printing thereof to the difcretton of his 

ellecutots. 
The above-mentioned writer further nbferves (f), that his unwi/ling

nefs 10 hove any of his works printed after hi, death, proceeded froID. 
;jn apprehenuon, 1t:11 they lhould undergo any expurgation, or iIIterpo· 
btion. in the licenfi ng them ; for 'Ai;, he raid, ",igfll ill tn"l/trl of law 
trnJc ,. be if J:tt!J ",ij'AiC1l0llS (OIIfiQ"Clltt, t!J", Ite 'Was rifolvcJ 11011' ifltit 
wri,i"llj!:oulJ be ", tilt "ur'} y ,h, /iart/trl. 

But as there is no fueh thing required by the laws now in being, that 
t earon is at an end, and the reader may bl' alfured, that tbe edit ion here 
offered to the public is printed faithElily from the author's original 
manufcript. 

Thi5 manllfcript conulli or one thiclt folio ,'olume, aU in our author', 
own hand.writing, from whence it \\' a~ (ranrcribed in hi~ life-time. and 
thll tranff'l'ipt h~s fince been bound up in ft'.\'{:!1 (mall volume, in folio. 

It had been b'y llim revifed as fa r as C/'np. ':1.1 . in the Jirn part, 1/i~ . 
about the middle of the third volume, as appears from Inony intcrlino_ 
alions and additions in his own hand; the correEt iOlls in the remaining 

part are in another (vcry modl'rn) hand, and iu fome places not "err 
agreeable to the fcope ofthe alt-ument. 

This tranfcript, therefore, (0 far as n:vi(cd and cotrelled by our 
author (and no fa rther), may be deeolcd {he originol finifhed and per.: 
felled; but fillee even ill tlii, part th ere ~rc in fome places leave, talchl 
out, andothcn infefted in their room in a different hand, tiDauthe~j. 
cated by ou r authur, and fom etimci quite difiurbing tht coherence and 
connexion ofthc difcourfe. it WIIS not thought warrantable to confider 
fuch interpolations as a part of this treatife ; fur 3Y it cannot be doubted 
but grcat regard will be always paid to the pcrfollnnhce ofJo efite/Ded 
an !luthor, it i. a pit:ee ofjufiice due bOlh to the 311tilOr and the publir., 
~hat nothing filould be herein inCertt:d, but what i, undcpiably JU" aud 
carrie, ('duent matlc. ~ of being by him Intel!ided as part of tbj. wort. 

The title hereuf was D2med by our authof'lli mfdf 8ij1"i"~Pt..rifrt-.~ 
,.C tJHmt6; for he intended, as appeau from ,the P,..,;;";UI, 10 baVe ~ 
in the wholebQdy ofthecrown .iaw, as well in rdation'(6 _U.rapl'lt~ 
&1 matters criminal j f"r which purpore be onco ,de£gnet;t to,~~t~, 
two more books I1pon. tbi. f~jee, tbt; ODe cuacerning o~)~., 

(,) ,. 116• 
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.. pital, tlM otbe,. touchinr (rancni(eJ aDd Jiberlie~ i hut to the" great 
detrimeDl of 1M publ.M:, neither of thefe appears ever t.o have been 
_c:wnpofed ~ bim '; fa that, as it now liandl, it (reah onl), of olfenCe, 
capil.1., w~ch it indeed the moil important branch of the crown-law, 
b,,~ wtlJt .of} nearly aJfech !.he llfe and liberty of the (uhjeB.; be
fide~ in treating hereof, he hu una"oidahly c>:plained mnny incidental 
~. equldly applicable to olfenCes flot c"pita!: 

T't1!e,fir) part oIthis work. relales to the nature of the offenfe1, vir; . 

• (evet".l kind, of fWZp", hrify and ft/~lIh the fccond of tbefe, 
berofy. being an offenCe of a fpiritual nature, of which it was not allf 

tllltQoc'. purpofc 10 treat, was zt firn whollyomilted by him; but aner
,Wllrds confidering. 8S I fuppofc, tllat by ill bejng circumfcribcd by act 
flftarliarncM. vir:. I £/;7;. it bUC3IUe an offenfe of tempora l eogni:&ance • 
.., tboupt proper to infert a lChapter upon that beau. ~ 

, ~Tb4- iieuri part rolates to tbe manner ofprocl:cliing again{i ofi"enden; 
wberein :oIte ~ollfirlf'r!."d the jurirdiCl;en of the fc\'eral eom15 j the man
ner 9i approhe:oding. committing, bailingl :Iud arraignillg offeuders; 
their feverill pleas, bringing them to trial, judgment., and execution. 

Having tlull gi"~n fome general aceOUlll ofthe author and the work, 
it will be proper, in the next placa, to acquaint the reade'r with the 
pJlt 1 hue had in this edition, which has been to fupe rvife the printing 
~reof, tlJat it be agr.ccnble to OUt author 's manulcript, which being 
'writteR in a U'ty ob[cure hand, Inigot, by ol/e ""holly UIli1cqu8intcd 
with the law, have been freqllent!y millaken. 

To Blake this work. the more autheutic, thc fCl'eral references herein 
.... to tbe records have becn compared ,vith the origillal ~ at the ref
·."ei:,o oIIict5 in the 'frJJer and IYtflmilffler . 

,I bYe !llfo carefully examined the feverul quotations from the year
~ repttt" ($£. Dlany of which being quoted without {olio or page, 

'.!'f c~fe mu-quotcd, have withnofmalltroublc beeutupplicd and rc8i. 
fi!4.j Nt our uthGr, 1I0t huing alway, had leifure to confult the bool;., 

.~I'I'~.~ AA5 frequently copied from. the ' mif.printed quotations ill 
~<."Ji,o q.f lo,d. c.1t'l thUd volume of hi, lnfiitufeJ. 

AI, it CiIlQot be expeBed, but io the writing fa large II manufcript, 

;{<!".!!~~""'Iu"~i. tllru." t~.u, have bCf!n OD)iltoo or wrong written, 
i!;l fQ.11Ie few place. taken the liberty to add or alter II word or 

')" " ... ,.,." the fenfe; bul have been particularly careful to dif-
-oditioo or .Jterauon n'iiliin crotcheu, that I might Ilot 

~''!l~1f"" .. .."t 'on the reader, butleavc him to judge fM himfelf, 
of ~ a*,hor', reafoning do not require it. . 

fiibjoined a few notes, containing fome 09ferntiori. 
at .u-o lelD.lrk..ing, where the law hath been. bee 

explained 
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explained by later refolutiolls, or altered by fubfcquent .as or P~{_ 
'iament; but as thefe 8th are fometimcs very long, confining ofmliai 
dau(e" the reader is den red to u{e th~ fame caution here, whieb i. re.
commended by our :t~thor (r) with regard to thore recitcq in the .,.ork 
itfI:lf, ' 'Viz. "tbat he ·<Jd.y not barely upon the abllraclS thereof here 
.. given, but pemfe tbe flatutes tbemfclvel in the boolu at largt':' 

I am fcnfiblc man, nips and omiffions mull needs have qapi,cned in 
\~ fupetviling fo large ~ work of (0 critical a nature, but· hope lJla~ 
will plead my EXcufe, • . Jeall to tbore, who conuder the wide cftB"er
enee between perutio, it io a fair print ad in • dlicult JQanuf~rjp40 

(~) P/JI'fJ.,. 16,. 

S. EMLYN. 
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Chap. I. C ONCERNING ({1pi/a/ PllniflmallS Page 1 
Chap. /I . O;na rning t!:e .{(wral incopdcilitJ,/ jmp"I, 
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THE 

PROEMIUM . 

. 

Tht METHOD ,/ ,nt WOkK intl1ltkJ. 

H A VlNG an intention to make a full colle8iQn of the Plttu of 
tilt Cn/wn, I {hall divide thofe Pleas into two gentral Tr.a.. 

The fi.jI. conccrrring p\cas of the.trown in mailers crlmina/. 
The flWltI. concerning pleas of the crOWD io matters ,if/j/. 

namely. concerning fr:lnchif~ ilnd libenie,. . 
The {olmer will be the fubje8. of the firA: and (~ond boob, the 

butt of the third book. 
l'irft, therefore, l(ball begin with the (everal kinds of ail1l1l. that 

make up the fubjed: matter of my fir!\; and recond book. 
Crimes that atc punilhable by rhe laws of E"g/and, arc for their 

maner of tWO kinds. 
J. EttltjiDjliral. 
2. T nnpDral. 
The / l)rt1Itr' of thefe, namely, fUM crimes as 1 call £ulij"'jlit.l. ~ 

of ccdefi3.(HC:l.1 cognizance; and though all external jurifdi4iOQl"~ 
ecclelialH<,.ot1 as temporal, is derived fl:om The CrOWD of EJlllQu, &ad aU . ' .. " 
crimi~.1 proceedings in thcecddianicalcouru,vc in £ome: kiQdP-. 
CQro.1 {nits for the king, .ad {aro a. ftC may p.~,,\~' .;. 
bcin, .bit (lWll {llies. yet there I ,tb.ul Got INIdd1e wiili at. -, 

. no 



THE ·PROEMIUM TO 
The fill"" fort, 'SI#. TlmpDral crimes, which atc: ofFenCes .gainA 

the la.ws of this ralm. wbether the common law or aas of parlia
mt:nt, are divided into two general ranks or dillributiolu in nfpeCl: of 
the puoilhment! tb:l.t are by law appointed for them, or in rcfpe£t: of 
their nature or t1egree: and thus they may be divided into capital of
fenCes, or offenf.:s only criminal; or rather, fad more properly, into , 

Fd""in and 
M tjdmuanon. 

becaufe thete is 110 capital olfenfe but hath in it the c.rime of (dony: 
and yet there be fome felonies" that arc not in their nature cllpital, 
whereof hereafter. 

Crimm topita/r. or felony, ia this acceptation is of fWO kinds, 

namely. 
Tl\iJ.t which is complicated, and hath a greater offenfe joined with 

iI, namely Trtafol!, ami 
Thal which i, fun pic f elm]. 
T ouching the former of thefe, namtlly Trtafi", it is that eapita1 

offmfe. which is committed againft fume frecial ~il obligation, of 
fubjeClion and faim morc than is found in other capital offenfes, and 
tberefQre it ham the.denomination of prodilill, at¥1 the oWe''' bid • 
lJe dOne proJitmr: 

This offenCe of Treafon ii of two kinds, namely, 
• That which is againll the higbell c1yil obligation, namely. apinfi 

the lUng, his crown and ~ignir;y, wbic.h is called Hig/l -lmifcn • 
. Or againft forne other, to whom a ci"i1 obligatiClll of C&ith is mado 

or i~plled, which is called Pttit-treafon. 
'l'be offenfes of bigb .trc:aCon are of two kiods" 'Uiz. 
Such ~ were tteafan3 by the rDmmlln /0-.1.1 .. 01'. 
Such as were P'I¥.c !o by fpecial atl# if porlia11ltnl, 
nit Offen{CII of [tmplc felonr are llkewj{e of the fame diarihution .. 

. Da,mely. 
Such as wert felonie' at commo" 1(l'W, and, 
Spch.i are.b.y .n Df parliatnltU.pw iuta the dC,I'Ct, o~ tm~ the 

~:m""'" o{ t.lany. . . 
:.:~ .~c 'fame, di~butioQ is to b~ mad.e tou~ $.i{~lUIfT&t -rt!,!hor '!". 
~. ~:.*' fe.~~b, the rmu/wl Lnu" or 
.~:~'.Jl Cio!>:ioI1J ~ ~.~ .. ..;I •• _ "f,,,a.,,1 
~1 

ThiJ 



HISTORIA PLACITORUM CORONAl. 
This is the genernl order and dil\ribution of the 6rR and (~d 

book of this traaBle, namely. concerning the mattcn of the Plea., q(. 
the Crown in crim~nals; or thofe crimes, which come u. the 
cogn~nce of the: law!-of this kingdom, wherein the profecurimt is 
pr~ rtgt, or in his name or right;" as the common vindrx of public iu .. 
juries or crimes. 
~'- ' ~"'e ~icular enumeration of thefe (eveflll off'enfes is much of the 
bufinefs of thofe ch::l.Tges. that are given to the. grand jury hy the 
jufiicc6 in their fewif (e'llions; and ' ih~ ' were for the moll part 

heretofore contained in certai~ .. a~!.~. "f!)r _ heads . .9.L~,uir1 
deliveroo out in ~r~ti~g to th.: f:~eral ~~lJ uef!.s. and were often fiiled 
Capitula PiO/;itarum Corotll i {uch were thofe of R. 1. mentioned by 
H lJv,dm, p. 744, 783 . which were i1eli'tcroo to the inq,uiuroTS inevery 
wappentach or hundred. and to the julliccs iteneraoTlo;n;ke inquir, 
up~~d 'by the"m - to the' gra~ in~u~; and fuch were tbore Art;cll{; 
itineris declared by Brall,n, Lib. III. dt (oTlno, ((11" 1. and primed iD. 
Ihe old Magna Charta for tbe jurtices in ~1" 10 make inquiry upon, 
which liliall not hete repeat at large, but fh:Ill take them up as I 
-'hall ha\'C occafion 10 ufe them. 

The order which 1 'ball obfctve in thefe Pitas ,f tilt Cr/1'W1l will 
be this: 

I. In the nrll book I will confider· of (opital ofFellfes, ,[(laft" aGel 
Ftlonits; which book will be diviJed into two paTti: 

1. The ("",merati,,,,/ tlu ki"ds of niafoos and felonies u weU 
by common law, as by aCts of parliament. . 

2. lne wbo~ mltll,d"of p,,(tldings ia or ~pon Ihent. 

II. The fecond hook will treat of matters criminal, th&.t are not tC/}iulI; 
and, . 

III. The third book will be touching /rc/1«II1t't and /i/urtiu 'lI!). . . . 
• Th31 _hich i, here .o!erl:d to tbe: 

public , ;. ocUy die firl\ 01 thde boolu,' 
wllflflln, of two P~1oI1 die olber tWO 



HISTORIA 

PLACITORUM CORON..£ • 
. , I. ·~' ". .. r\', .. .. ~ 
' L ,T , ., , ' 

' ;..~' ... ' . PAR ~': ; . : . " ... ..:, 

0 _ j7i'.:?t 
'. }, ~' . ' . .... ;-.. . '. 

'T •. : .... '\ ' 
CHAP. r. . .. · 

CGnu rning Capital P u";jhm,,,tl. 

BEING to treal concerning capiul offenctlj i~ Wl"ll·not be .mil's 
to premife (omething touching ca)lital punilbmentt. 

La ..... s. (hat are introduced by euA:om. or inflitutt'd by the lcgia.~ 
tive ",olha ri!,. for me. good of civil ladedcs, would be of little efttB;, 
unlef. they had alfo their fancoom. impbfing penahie. npoD the 01-
fenden of thofe laws. 

~(e penalties are various according to the fev~ ns.ture. of the 
alfenres, or the c1etriment that ~me5 thereby to cil'i1 focicdes; rome 
are only pec1tIliary ;' rome corporal, but not capirnl. fudJ u impedon':' 
ment, fiigmalisiDg". banithment. fen>irude, and the lilcc. others arc 
capital, .,It;m'''' /rlPP1i,illl1l, or death; and mat death rOllletimti ac
companied with ,reater, ·{omttimc:. with ldi degttts of kverity. 

So that, altho oaare. againft the good of hlJlUl:n < • 

,orman prohibited by the law, ,of God 
.eat, of all iodt. otrcn£et are..DGt 
tbiJ or that pu1i~li:mdt~~re ·fO'l'thc- . 
loft to !he ,...,,~ JiW.,; ..... ~riOlll' -. 
~~&Ii 

Yu.L . 



HISTORIA PLACITORUM COR.oNlE. 

with the highetl wifdom fitted to that flate, and al\ la Wi and infii .. 

tlrted -puni'fhmentl fuould come up as ncar to that pattern, as may be; 
yet)s to the degrees an inds 0 punilllments of offenCes in foro 
rttlili vtl judi&iarjo they are not obl~ing to aU other kingdoms or 

ftates, but all (tates, as well chrillian as heathen, have varied" from 

them. 
And therefore it .will not he amifs to inflance in the variou k,inds 

of puniiliment& inflicted by the fev rallaws of Ceveral countries, efpe- 0 

ciaily in tbofe two otfenfes of homicide and tliift, which are the moft 

common and obvious offenCes in all countries. 
By the antientelt divine law, that we rea4 the punilhment of hom i

dde was with death. Gm. ix. 6. IYhoJoever /hcds man's blood, by 
man /hall his blood befted (a). • 

ADd the judicial law given by MoJcs was purfuant to it, with fome ' 

temperaments and explanations. f Exod. xxi. 12, 13, 14. He, that 

.finiteth a mall, fo that he die. jhal! fordy be put to detuh . . And if a 
man lill 710t in wait, but God deliver him into his hand; then I will 

appoint thee a place, whither he ftall fiee. But if a man cOlne pre

Jumptuoujly upon his neigllbour to flay him with guile; thou /halt take 
him away frDm ",ine altar, that he may di,. And v. ] 8, 19. And if 
,nenjirive logether; and one/mitt another witk a jione, Dr with his fijl, 
a~ Iu ail. not, but ketpcth his bed; if he rift again, and walk abroad 

upu his fieff', then jhall lz, J"flt jmate him. be pit; only he /hail pay 
for tlu lofs of his time, aNi/or his Cllt"e. 

And what this cIelivery by GOd of a man into his neighbour's hand 
.is, is bell expounded Dew. xix. 4-, 5, 6, 11, 12. Whofo killetlz his 

",ignhguy ig1Ul'tI~ wlJom At !JaUtJ not in time pafi, As wAe" a 

'iq.cleav,th wODd, IUIJ t/le all jlitthfrom the h,I1", anti killltn a mall. 

[ ] hejhailJlJ t~ tlJl tilJY Icfuge (b), left thuvUlger (c) 0/ blsod 
3 purJue.,.andj/aJ izim while his heart is hlJt; w","tlS he WAS 'IIQt 

'fIIM'tIlJ ¥I ,detJt., ~"Ihat he laattd him 11Qt in time ~fi: Bllt if tin) 1lUi~ 
~ .llil"MighJJwr., I»IIi Ii, in waitfor !Jim, and rift f4p againji "im,.nd 
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fINite him nzol"tally, that he di" tlnd h, Jletth to Dn, yf Ihifl cititlt ~ 
elders of his city jlzal/ fend and fitch him thmce, anti dtJivw _ . 
the hand of the avenger of blood, tltal he moy die (d). 

Again; Exod. xxii. 2. If II thief be found Imaking-up, and H 
jillittbl, that he die, there .liall no blood I" jlled fot' him ;,' if the fUll b, 
ril m upon him, thm jhajl"tiood be fled for him j for lie flouLd make filii 
rcJFtlll.ion; if he have nothing, tllen hejhall he/old for his thtft. 

Upon thefe judicial laws, thefe things are obfervable; 1. That by 
thefe laws the killing of a man hy malice forethought, or upon a fllCi
den fa !ling out, were both under the faQle puniiliment of deatla (,). SI. 

That the killing of a man by misfortune was not liable to the [4] 
punifhment of death, by the fentence of the judgQ; but yet 
the avenger of blood might kill him, before he got to the city of J'O

fug~ if) 3. The killing of a thief in the night was Aot liable \0 punilh
ment of death; but if it were in- the day-timc1 it was puni{hablc 
with death. 4. Tho there is no exprefs law touching killing a mall 

in his own defenfe (g), yet it feerns the cuftom of the Jews, and the 
B 2 inter-

I rd) If there was no avenger of blood, fome exceptions from this geoeral llW, 
(lr if he would not or could not kin the but, feltin~ alide the cafe of an houfe. 
£layer, the /layer was capitally puoilhed breaker in tbe aigbti \hey all relateG to
by a judicial f.ntenee ; and no ranfolD or cafual involuntary onomicidea 1 tbere i. not 
recompence was admitted. N_6. xxn. ~ne exceptilJft of • velliDtary dafipd kil. 
3 r. Stltkn: de JUT. Ml. Li6. IV. C4P. I. n. ling, wbetb:r fudden or pfemcditaled • 
.fint; even tho the perron Rain /bould be • • whateVer interpretadons might b& .rtel-
fore hi. death de/ire tbat_ fia"'ycr ftaowcl ward. _de by the 1eMJi R .. j·,. "... 
be forgiven. Maiflt,"iikl MMY'NirMA;" PMS made die com_dment. o( God of none 

e III. c. 4" for all voluntary homicide waf dHa thr.o' their traditiOlll, 1Mtt. 11.,. '" 
inexpiable, as appears from Nu'; xv. 2.7' fI) C/Rt there i. nothing in t.bc J,wi/11aW' 
31. Ind the ate of David in tbe matter ot to ~ce the dilHna .. o made by the 
Uria". PJ.li • • 6 , There was one cafe: indent law. of /i.Hgflmi. Ioct'llk:en murder and me_, 
of capital homicide, whc.-rein a ran rom _. /laughter;. dillinCl:1on, which (erves te 
.1I0~. N. If ao CNI Wcfe WORt ~ fhew. mat tho tJte Ia". of Etlfla" .. 
with hi. hom, aod it bad been tdblkd much fev~rer than the otbrr ill the cafe .. !' 
to hi& owner, lad he hid not kept him m. tbtfl. yl't they Ire mach lDilder iD ~care 
fa wt he had ~'W a man or. woman, ofkD>Ci,iic 

• t'lie oWllCr".. '0 be: pat to death, he being (j) Uoler. he Sed to the allfr. whidl 
lookod oa II tile ,.ad!9r of the marderl _ WaJ slfo look.cd on II a,. • ...cvp. i& 
who would Got r.reftllt· it, wheo he had beiDi probable from bM. x¥i. IJL .... "anWi" IIiIcl 'Ia P have done it I bow. that tbe altar Wit tIJc: pJai:c: of retuae fIefbftr I ever, tIiia being a cef'e of ,ryf • .qlipce:, the citie. of rcfuJC were ,.",.04. 

I rathertha wilful .ticc, _ ".. pCnDhted StlJItI I til p,.. ..t. r1f. r.,. ~. 
to redc:ona bia life did efClpe to 
which wa. laid to 
30' the price .r • 
kel. of Ul¥Cl'. W 
fr_ 
~. 
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interpretation of the Jewifo doetors, excufed that fact from the 
puniihment of death (h). 5. That the u[ual manner of the execu
tion of the fentence of death was fioning, and fometimes firangula
tion (i). 

Now r will confider fome of the laws of other nations j~ re
ference to homicide; wherein tho there is a great analogy in many 
things between the laws of the Jews, and the laws of other courJtri-:s; 
fo that a m~n may reafonably collect, that thefe judicial laws of the • 
Jews were take up by other natiQos, as the grand exemplar of their 
judicial laws; yet in fome things they departed from them in the 
J>articulat r.oofiitutions and cufl:oms of other countries. 

Among the leges Altice collected by Mr. Petit, Lib. VII. tit. 1. 

thefe were many of the laws concerning homicide. 
Smatus Areopagiticus jus dicito de cll!de, aut vu/ncre, non caJII, 

[S] fed vo/untate i'!ftillo ; de 'incendio item, 'is malo veneno hominil 

nlta"'-'i cauJa dato. 
Tllefmothet~ in homicidas animadvertunt(). 

Si 'luis hominem Jciem morti dUlt, 'Capital ejl(). 

Qui aliu11l eaJu fortuito nccaffit, in annum deportator, donee aliquem ? 
cogntltis oeci}i pllleDrit; revertitor vere peraflis Jacris & lufirationibus. 

Si 'luis imprudn:s in certaminibus alium nec/1ftt, aut i1y;dianttm aut 

ignotm in prteli" aut i1l UXDre, 'Z!el matre, vel jorore, vel filia, vel 

concubina, vel ea, quam in Juis liberis, ltabet depreltenJum, cedis ergo lle 
eXIIlatDI 

Si tjllis aliltm injuji, vim itlfercntcm incontillClJti nec4flit. jure (ejus 
eflo. 

Si ftUs homicidam foro, urbis territDrio, publicis certaminibus & 
foa;s Amphiflyonicis abjlinentem Deciderit, aut mortis cauJam preburrit. 

peri"de ac fi Athenienfem eive1n nccaffit, rapital ejlo, & Eph~t. jrls 
tJieltllt~. So that by this law a man confcious to himfelf of homicide 
might, before he was apprehended, undertake a voluntary exile, and 
during luch an exile was privileged-from the penalty of bomicideJ~). 

t./. 3. M.i_. M." Nftlothi"" Pllrl 
Ill. c.,. 40. 

(i) SometimC8 tile c.&eClltiOll w .. by 
11_101; .. in the cafe of • priell', da. 
tn. who bad played tilcwborc. r-It. alU. 
,. Sometimea by dmIl..... whig w .. 
tbe ufll&l way for IDIlrder. ,.,., + 
8Y!'"rii., LU.II.,... 13' 0. ..,.,.. 
L;i. IV.";. I. -

(A) Tbia _ the cale of,... _ 
11- 0tIJI. •••• 1a4t '1""" I t. 

H.-;u, 

• 
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Homicidas mot'ft mullanto in patria DUrst terra, et ahdNcrmlo, fit Ill' 
cautum e)l .; in cos ne jo:viunto, neve pCl'uniam (I) t~igunto. 

Before 'udgment the kindred of the party llain that profecllted the ' 
maqflayer might compound the offenCe, and releafe the offender, but 
after judgment once given, neither the judge nor prQfecutoT could ' 
remit it (Ill) . 

~;dis ne poj1ulator unquom i1 qui nomicidam exulanum & "edtuntem 

'iuo non liut, in jus ad magijil'atlI1n rapuerit aut tletulerit. 

And eotlem libra Ii,. 5.jinoxfurtumfaxit,ji imaliquit O((ijil, [6J 
jure Cte./us tjlo, according tothe M~rai(alla w, and from thence 
tranfcribed into the A ttic laws, and from thence by the Deccmviri 
into the Roman laws of the twelve tables in totidem verbis . 

.Among the Romans the laws conc@rning Iiomicide differed in fome ! 
things both from the Jews and Greds, as appears Digtjl. Lih. XLVIII • 

• tit. 8. Ad legem Conteliam dejieariis & veneficiis. 

- Qui hominem oeciderit punitor non habita differmtia clljus (onditionis 
hominem (n) interemil. 

Qui hominis oecidendifurtivefaciendi causa ctlm te!o'4ambu!a'lltl'it (0) It 
qui hominem non occidi! fid vulncravit'i;ft. oecidat, ut nomicida damnalJ_ 

dus, lIO"} ji gladium jlrinxcrit f.!f cum eo percujJerit, induhitat; oecidendi f 
animo admifJit, fid ji clavi aut (uecurna in ri~a, q~amvis ferro, percuf
firit, tamtll nun oLCide;'di animo Imienda jltl!.na ,jus, qui 'tf1l ,ilia (afu . 
magis, quam voluntate, homicidium adini}it (p). 

But if it were merely by misfortune, it was not puniihtd (1). 
Qui jiuprum jibi vel ./uis per vim i1!/trelltem ouidit, Jirniltendus tji, 

(r), ftd is, 'lui uxorem in adulterio deprehenjam o(cidit, """,iliorl I"fJ 
pq(itus ilZ exilium perpetuum (umdus, in aliqua dignitate pojitus ad tnn-

· pusreiegandus(f)· h . 1 fA4~l' I i 4"Y,' ;! • .f 

to"- '" • • , 
(I) The G"e!.: wo ,l,,"v here ren- (f)" i. 3. (. g. If a man, who Wit 

de rfd ptru#ialft, properly lignifies a 13nCom. cutting a tree, Ihould without calling out 
Hom. Iliad. ,.. ':/. 18, 2.(', :1.3,95' for by the throw down a gr~at branch of it upon onc 
antient law of G rtUt tbe punilhment of who was palling b)" and k.ill him, he waa 
homicide wa~ redeemable by the payment to be .cqllittcd, that is to roy. he wq not 
of a fum of mon y to the rciatio"l of the [0 be proceeded .gainft criminally by the 
!lain, whi~h recompence waa tc,m'd .,.,..,.. I", C.rwc!ia Je J;eari ir j tor fo j, the ex. 
or .... .",. H."'t" 7iad. J ..... 61.8., ..... 498. prdJion in I., ad hlljlll itti' tOlreiJi •• trrJ 1)4" 

(.. at thil was the meaning of the tlrtilUt I but ftill he was liable by the I~ .. 
fo~egoing law, eee p,/;t i" ItZ's Att~." ~1lJilia to make 8 pecuniall' fat"taaioll for 
L,f,. VII. lit. I. p. SC90 s~ alro the Ora- the damal;C. lnfJir. LiD. lV. Iii. 3· ~. §. 
lion of Dt.';hen~' agaiol1 ~'iJiOcr.ttf, Alld th<.l' tbat law mcntioIU ~y t,.,cafe ., 
wbuein moll of lhe Atb,,,iM laWI rc1a.ting of I:.il"ol a !lave yet lay an firjlj, 
lei homicide are explained. aE1i. in the cafc:,~'), ., a freemua. 

J. \. a. N.6dl aJI Llf. A."iJ. ~ • 1.1.,,.. ~ WJ.,.tI, Iii. U, IX, tit. (r) I. I.~ .... . ".1. ,. (n I. J.,. 
. C.,) I. I. ~. J. 



6 HISTORIA PLACITORUM CORoNlE. 

Furem noEiuI num qui occiderit, impune Jerel, ji parcerc ei fine pericul~ 

JUD nDn potuit (t) ; which law, tho' like to that of the 1e'Ws-;;:;r 
Greeks, the Roman lawyers have confrrued (u), that it is law~ 

[7 J ful to killfurem noflurnum recedentem & fugientem cum r;e/ms, 

licct fe non difendat telo, .fed non diurnum, niji ft defendat telo. 
The puniihment of homicide, unlefs it were merely cafual, among 

the Romans was deportatio in i~Jufas & omnium bonomm ademptio, "Jed 

.I, filent /zodie oapite puniri, niji honejliol'l' loco pojiti Juerint, ut pl1!nam 

legis Juflineant; IWllli/iom enim folent bejliis /ubjici (x); altiores verI) 

tjeportantur in in/ulas (y). ~-
,I Some temperaments they auded in other cafes of homicide, as ba
~ nilhment for five years (z), deportation, &e. but regularly the pu

l niihment of homicide, unlefs in cafe of 1imple misfortune (a), or <de
, ,., fenfe of life (b), was death viz. ~ejliis 1ubjiciantur. 

Among the Saxons (c) the punilhment of homicide was not 
alwJ.Ys, nUl for the mofl: part capital; for it might be redeemed by a 
recompen[e which went under the name of Wcra and Weregild (d), 

which 

(I) t. 9. were to pay half the ordinary WtngUd, 
( ,,) Thi, was not a m.;er conflruelion of I. e 3. 

(be R oman lawyers, but i. expfefsly pro- By the laws of Ina the Wertgild was 
v.ded by the lOw of the twelve tables, 'U differe,)t occOldiog to the rank and degree 
app ra fr<lm Digcp. Lib. IX. tit. 6. lid leg. of lhe perfon killcc\, of a man worth 2-00.1. 

Arui!. I. 4. ~. t. Cic. pro Milone, cap. 3. A. was 30'. of 3 man worth 6 00'. was Bos. of 
Cell. tw. IS. cap. J,l,Qcroh.ja/urnal. Lib. I. a man worth 12.00 •• was t:o,. Ltg. Inti!. 
c<>p. 4. The rearon of tbi, dillinaion be- 1.70. Til is rule admitted of fome exccp_ 
tween a night.thief and a day.thiif, fce in tions, I. 34· I. 14' 
GI',t. dejll'. htl. u. pile. Lib. II. cap. 1. By the laWI of AljrtlJ, the bare attempt 
§. a. on the king's life was punilbed with death, 

( .. ) Dig. Lib. XLVIII. tit. J9' dtpllnil. unlefs the otfender redeemed it by the J 
1. 18., IE: . payment of the king's 'Weregild: the fame 

r;
) Dig. lid Itp; . Car_. I. d·ficar;i,t. J6. law was io cafe a {lave attempted the life 
~ I. 4. ,. 1. of his lord, unl tfs he rcd~emed it by fay-
a) Cod. ,oJ. Iii. I. J. illg his lord'. '."'regild. Ltg. AlJl'ed • . 4. 
6) Cod. toll. til. I. ~. fsf 3. the ~1)·"'gild. were of t'he fame value, as 
t) It (eems to have bt!en the general , uQder Ina. Ltg. Alfred. J. 9. 1.26. 

,nB:ic~ of moft of the northern nations to By the league between Alfrul and G,,
commute the puoilhment of the moll hei. . tb"m, I. 2.. the value of a common perfon 
110111 crime for I pecuniary mula. I. indtn_ was %00'. the (arne by the league between 
'''Iii eoJ,:. Le+. Anli,. Lib. IV. cap. 36. Ei!wlml and Gurbr,," infi"e. 
"Tacit", (peaking of the ancient Germ"n, l!y the laws of AlluJflall, whoever 
f:l}'., it W81 cuftoltll\ry amonll them to pu- Ibould attempt hi. lord', life, wu to be 
ailb homIcide with a eertaJll number of put to death, Uad there i. no mention made 
theep &lid oxeJ;l, out of which the relalioDa of Iny nnfom. Leg. AI""}", I . 4. but at 
of him that wu n.in received fati.fatl:ion. thci eod of hi. laws, aoci of the Y,,(/;ciJ, ,--.de..,.. GUI/f .lap. al. Frora hence OWiwi. L""dorri., there is a particular 
~Iy at Saltoll anceftora br,Ptliht the aceount of the 'WW'r.ilds of .. l1 orders aad 
~m Into '".. degnea, from the ltIDg to the peafant, for 

(Il TIIi. .-l;; r tapiti, tr}illIIUi., ",hieh fee W'dAi.', Le,. "'_gl •• S-. 1/. ('4-
Iiccioidilll to t I f Eth,lkrt, was p. ,I. • • 'II 
D~ 1001. 1.i .,jt _, I. aJ. tho' io By the lawl of EIi>Jnd, I. $' the "'II' 
A»iDitputicular I more, I. 6, 6. gild of I commoo perroo WII mcreafeel to 
\104. H~ llay" c the nlt;ioD' ~1 pound.. By I. 8. G"I. C.",. ap.J 

JI'i/P.s'I", .~ 1. it wu twcuty powal. 
81 
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which was a rate fet dowo llpon the head of perfons of fevcral ranI's i 

and if any of them were killc I, the olfender was to make good that 

rate., or PVertgild or capitis tr.;1imati(), to the kindred of the party 
fiain,; or, as fome think. part to the king, part to the lord of the fee 

ano 'part to the relations f the party /lain; which if he could not 
do, he was to {uffer deadl (e) , Vide 'p 1m. in GloJ!. ad verha We/a 

(5 eregild. 

This cuftom. continued long, even to the time of lien. I. here in 
Englal/d, as appears by his laws in lihra fllhl'o, fill. 1 I. (f) 

ihortJy aft"r grew ob{olcte, as 'b ill too much contradiCtory to 

divine la (g). /Tide Cpvarr.~;m/) 2 Db. 11. cap. 9.fill. 2. 

But although the cufiom of Wmgild' abr gated here in Eng-
10 , and by the Jaws of this kingdom the puniillment ofho. 

micideisregularlydcath(h),as Iballher afterba {hewn: et [9] 
• fince there are in E}lgiand two kin(~s of proceedings il punilhibg of 

homicide, the one at the fuit of the h 'J" or wife oy app d, the: 

other at the (uit of the king by ind' n nt, the capital punifj tn lit of 

the offender may be clifchargcd by all parti s intcrcfl:cd, namely by 
the appellant by rclea{e, and by the king by his purdon. 

By the laws of Ctlure, whoever lI)ould 
lie in wail [or the life of the king, or of 
his lord, wa. to Cuffer oealh, and forfeit 
"ll he had. Leges Cauli, t . .54. Whoever 
'committed a public notorious mUlder, was 
likewife to foif.r deatll, wilhout re
demption: for in I. 6 I. Cd .. publica Cd 
domini 1'yot/itio are reckoned amonglt the 
Jetlera ipupiahitia; but it !bould fcem that 
COmmon homic'<;Ie was redeemable; for in 
I. 6. il i. faid, Ho",icid~ inclinent, ".1 e",eft
dtnt, 'VII fritnflr ;" pecc4tiJ morirrnlur. 

(e ) The 'Wertgild wa. ufually divided 
into three p .... u : the lid1:, which was cal
l ed Frith bolt, was paid to the king for the 
lou of his fubjefr; the lord had anolher 
for the lofa of his man, which was called 
Man.bot. and the kin of lhe flain for theil' 
lofs had the third part, which was called 
Mag ·bott. Sce Sptlm. life of Alfred, BOOk 
II. ~. 11. In the cafe of killing tbe king, 
belide. the wutZild, which was to be paId 
to the kiog" relationa, there WlUI alfo ano
thcr payment called ryllebot or ry"rgiIJ, to be 
made to thepublic fOT the 10C. ofthcilking. 

(/l And, u. fcc Wilkin', leg., finZ" 
Sax. p. 2~. But it appears from thr fame 
laws, I. 7" ibid.p. 16? that a malicioui 
murder, by pllifoll or the lIke, wao {oR.", 
","",; rrI" flu/I ... oJo ~ttli"'tnt!"",: The ge-

. n I of thefe laws is jullly qaellioncd, 
or that they not only are in Clc nature ('I 

eOlllmentar(cl rather than I.wa; but aIr .. in 
/' s. Grtgo,]'1 dccrctala are ~ilCdl whic;h 

B 

wele not compilc~ti1l fifteen years afttr the 
death of Ii,my 1. however, they ~re :1-
lowed to he very anticnt, and to conlam 
Ihe u fages of the Al/glo.Saxolls. See Rid,. 
fii Dij)ert. Epift. p. 96. 

(l) It cannot but {ecm firange to us at 
thi lIfne of day, that the wilful murder of 
anyone, mucb more of the king, !bould 
be puni!btd only with. pecuniary mnl ; 
to tolvc this difficulty. Mr. Rapill fup
pvfe. that this commutation was ~lIow'd 
only in the cafe of lirnple homicide I or 
at moll what is nOw known by the name 
of manOaughtcr, but ~Ot in the cafe of a 
premeditated muroer: See Rapi.'s Hiftoirt 
d'.'inl'mr' e, r.l. I. p. 510. This notion 
is in itfelf reafonab!e. and {eems to be fa
voured by I. 4, of Athdjlan, and I. 5+ of 
Cnult, which malle. it capital barely in~ 
fit/iari rfgi vel domino, much more to take 
away the life ot the king or his lord, 
but on the oth r hand it ftems fomewh.t 
hard to fuppotc, that among {o ma!lY lav.'~ 
ajfo!ioft homIcide, tlley !bould all be levc1l'4 
agiinR cafual or fuddcn kltliny, onty, and 
(carce any agdinR wilftil l11urder. 

( It) The <ilfondcr 1S to be haneell by the 
Mek till he be: Lead; and~' ,. e be w •• 
conviaed on all a cal' e anlicnt u{a~e 
WI', that aU the ,re I of Ihe f1a11l 

lhouJd due "iltl1with,~,i~Qg rope to,~ 
place of eltecll~. 3 Oz './nfI. '31. PlooJ. 
106 I. 'I Htf!, .... I II 

t 
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Aac1 thus far touching the punilbment of homicide. 
ow I {hall confider {omewhat .1{0 of the punifument o( thift, 

tind the various laws and uCages concerning the {arne in {evoral king

doms and flatei, and at ditferent times in the fame flate or kingdpm. 

By tbe Jewijlz la ,Exod. xxii. 1, 4 . .If a man fleal an ox or a Jlhccp, 
_ foil or kill it, he ./hall rrflore five oxen for en ox, an4 four ./htep for 
1I/1e1P: If the theft befound in his hands alive, whether ox, dfi1 0r 

/fuep, he }hall r':flore double, ; and the like for other goods (iJ j (0 that 
there was no capital punifument in cafe of theft, though it were ac

companied with burglary, as breaking a houfe.lbut men-fiealers were 
puniihed with death (kJ; but it feems by the civil cOl1flitutions of 
that {late the punilbment thereof wa fometimes enhanfed, at leaft in 

rome .::ircumfiances, fomethnes to a {even-fold refiitution. Prov."vi. 

SJ, and alro to death, 2 Sam. xii oe, 5. (IJ 
ow as to the Attic laws: Samuel Petit de Legi"u! 4tticis, Lib. 

VU. tit. 5. givc::s us an account of their laws concerqing theft, in forne 
things di{lering, in fome things agret'ing with the Jewijh laws, (urem 

[ ] cujuJcunfJue modi furt i Jupplieio capitis punito. This was Dra-
10 ~o's law: bnt it was thought too fevere, and therefore Sql~n 

~eaed it (m) Sil"rlumfaflumjit, & quodfurto perierat reeeperit 
iUmi"lIs, duplioM luito [urtllin qui fecit & '1"orulII ope c~n.fiilo1ue fecit i 
t/ecuplirme vindicator, "i dDminus rem (urtivam reaper;t, ilZ "IYVO quoque 
"aflelDr dies ipfos quinqlle lotidC1l1que nolles, ji IlCiiaflte pronunciarint j 

JYllIltllcianto nllm, CIItn dept/Ina illius agitur. 

Si lMeri fort"", cujllS 4j1imati, jit Jupra 50 drachmas faxil, ad unde. 

Ii. '£Ii"" rllpit()1'; Ji "DJI fortum faxit,ji im aliquis Dccifit, jltre ctrJus 
~ :-r-J!!mUfe.ftum ltujufmDdi furtum fui /a1flt. etiamji fJades dedtrit, 

.... ".11 {11ft" Tarcilione,jtd morle btill). Si fUi$ itnn at DlifUD gym

.. fJ'.flis IlII! u'l,h; aut aJicujus vel "'JUWa" ,-e~ aut fll/Jldfi/i, , om, .D, .lItl1f lJa/;",b, aut .portuhus, fU"'Ptritial 10 dr«/zmarum Ifli-
~. fllYtlltn faltit, nulr" lu;tD. 

~jIi:fo"IlUzr;; (_) mort~ IMWIU. 
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Yellicularii (0) ma"ijtj1i mOYlt UtIl1ftl. 

Plagiarii ' (p) manifejJi morle luunto. 

In lun-/OS irrum~re Jic~fiJue deJ.iglYt capiJal tj10 

CIuao,tity of the thing fiolt:o, the place, the feafon, the manner a~ 

()thcr circtlmaan~ heightened the t into a capital punitbmenr, that 

etherwife by Solon's la1Vs as ~1l1y pecuniary ,and imprifonment (r). 

T "was to the Roman laws: For a theft that was ootJur-
' um 111 a nifrfium , ther is given aliio j" du lum; but if it w re [I I J 
furtum It/(mi/cjlum, ollio ill quadm lum (j); Jurtum autan ma1fif~ 
!fl, cU/llfu~ditur ill furiO (I). 

But now as to puniilimems among the RpmallS, there were thefe de

glees or order : 1. Capitai punlfhments, (viz ultimum fupplielum) (II) 
'WQ ich were 1. Damnatio (Id HYCom. 2. Yivi cr.ematjo 3. Capitis 
IIJJlputati(). 4. Dmnnatjl) ad {eras. 11. Others, that w re in the rn.'xt 

c:leg'-te, were 1. CoercitiQ ad m~t(ltla. 2. Dfportatio ad in/ulas. 
Ill. Others again of a lower allay w re, 1. Relegatio ad t~mpus 'llel 

in PfrpCt l'Ul11. 2. Datia in Plfb/icum opus. 3. F'lljfIgaiio (x). , 

I nhd not among the Romans any great r punifhmcrx of theft, than ~, 

four-fold refiitution (y) unlefs in t de c fes: 
. 1. Si quis ex tnctalto pri/lCipis 'lit/ ex m01UtJjacra fllrall4J tjI.p,u 

met all; f;f exi/li punitoy (z). • 

e,) T .. X"'f:.rx .... v. A houfe-breaker. 
(P) 'M~F""'~lcr.I"",",' Sive l'Iog;/J';UI, ;. 

eP, ,ui fint vi. tolD ",,,1. (cie.s ,,6du,;/ hom;N" 
liberos "8 ing'.'"", V<ffJi''lue P'o fiT'lJIJ , aut 
f"ppntllit: vel is tjI, f.' 41ie • flrt·os "bducit 
jrne vi, & pl.TIlIt/" •• jlu juri., fj Jus- ;ere 
ju:Uet, /JU/ r",iJw.s "id. Petit. COUlmeut. 
ad Lib. V £1. tit. S. de funis. 

(1/) But this WII temporary law, 
made in a lime of clearth, when it WII 

thougbt ncccdlitry to prohibit the exporta. 
lion of 'iI'. How_, pro(ec;urionl of 
olb:llden ..... fhlri.llw foon pew odious: 
from beoc:e all malic:iou iDformer. were 
called ~c~.u. Vlde..l/Mrwj DtiplU.fo,"'.fI. L.b. m. 8 S~ ill IfriJip/lfti, 

lutu.M". 31. & 874-
(r) Among the lAc~ .n_ 

.er of theft WII perUlittcG, II I p...aice 
whic:b tmde<.l to inllru& ~r ~uth ill the 
firalJgcms of war. 4. ~ Lii. "1 ... ~. 
IS. It .. a. lifo ImJlllDiGaal ~ &he 
andtllt AVptilllJl.~. l'nt.:iIi.___ let 
we lea", Irom DiIIhr. &;c; lM:;·L 1 it 
.... aUow'd 001)'00 ....... ~-. 
for it wa. provided 11)' a law, ...... . 
c. i.Ku mmded 110 follow tile ..... of 

ewing, Ihould W cota' bif .... with 
cap~io of rite ..... ad AoUld brillg 

I .11 hia booty to lWi. tJlat fo It., rip 
_r lIIi&J)t bo .. wb~ to Miy fee ~ 

(Ivery oI hia ~. wbi.;A weft ,.. 

1"1w: 
t\orcd to him on paying the quarteir of 
II. .Iuc. _ 

(f) [11ft· Lw. IV. tit. Ii. \. o. DIKif. LiS. .. 
Xl.VH. lit. ~ , tU fwtis, I. 4'. ~. a. 
Herein th ROlli'" la .... greatly r~rean
bled tho: y,wij/l. with this ddlerence thit 
by the Jtw!fllaw the punilhmtnt 01 luur. 
fold WI. to be inftcad 01 rcl\.tlllloa I 
whcl'C'u by tho: R_.law tho: 1IlIIIg flojrQ 
woe rccovcrable over aad above Ihe p... 
f/llli'"Ph', Di,. co. tit, I, 54' ~. J. 

(t) Dig. rod. tit. I. I. I. 3. pr. J.y lbi, 
WI meant IlQt u.ly if he ""a. takea In the 
faa, but alfo if he waa appreheoded Wllb 
the good. up'>n blm before he had c:a,.ied 
&hem to th place, where tbey "'ttre &0 re. 
main tbal IIIgbl, and IIIfwen 10 the <'x
p~ ia our \IW. of MiDa tUca io ,he _1/1,. 

ra) DiK, Lif. XLVIII. tit. 19. tit ;.nil. 
I. III. 

(~) Dit. """,.L II.Jr. \.1. 1. u. 
~ ,. . 
__ lJ) SIt fa, __ the ~ fl'DIII ;.. 

lIl4i", ClIpital vuoUbtQebti for thti, 
Ilia aD tlte c:~..., il 'j- .. poel.l, for. I 
PWci by T~.wt any parfOCllloulll 
- CO .r-. or Nfet t.!, of __ 
be~ '{ &lieU. NOYd jCXXXJV. ,.". alt. 
IlreJ) , • L». XLV"UJ. tit. I,. H ",. 

"" ~L . ~ • .. U. XLV -III! I,. ~ 1. ·,8. 
Gr":DIltWtl 
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2. Grl1jfotortS qui' cum ferro oggredi & /po/iare injlituum, capite pti
,,;untor (aj. 

3. Famofi latroms ad hrjlias vel furcas da,mnantpr. Digrji. de 

p~nis (b). 
If we come to the laws and cufloms of our own kingdom, we lhall 

find the punifilment of theft in feveral ages to.. val y according as the 
offence grew and prevailed more or lefs (cj. 

Among the laws of king Athelflan, mentioned by Brampton, 
[ 12] p. i:H9, 852, 85-1-. Non parcatur alicu; latroni Jupra 12 minOS & 

Jupra 12d. quin occidatur (d). Edmundhisfucceifor -, prteccpit neil/Fa 
15 annos, vel pro latl'ocinio illfra 12d. oecidatur, nift Jugerit, vel j i dc

Jmderit: Malm.fbUlJ tells us, that in the time of William 1. theft ~as 
punilhed with cafiration, and lofs of eyes (e); but in the time;, of 
Hpnry I. th antient law, which continues to this day, was ut jiquis 

infiurto 'vellatroeinio deprehcnJus juerit Ju/penderetur (f). ' \ ,-- \. 

(a) Dil' eod. til. I. z8. §. to. 
(;) Dig. lCd. tit. I. 1&. . IS. 
(e) By the law s of Elhelbert, if one man 

fiole at\y thing from Inother, be was to re
"ftore three-fold, be/ides a fine to the king, 
I. 9' If hr nole any thing from the king, 
be wu to rdiorc nme-fold, /. 4. 

By the laws of Ina a t~tef was punilhed 
with death, unlefs he redeemed his life ca
pitis 'filnIAtiDft' I. 1~. wlllcn wes 601. I. 1. 
'but if a vdl.in, who had heen often accuf
t:d, Ihould be taken in a theft, he was to 
have a hand or foot cut off. /. 18. 

By the laws of AlJruJ whoever·nolo a 
mIre WIth the fOil. or a cow with the calf. 
was to pay 4°5. befide. the price of the 
mare or cow. I. ,6. Whoever lIole any 
thing out of a church, was to ply the va
lu~. and a fine accordlllg to the .alue; and 
alfo wu to have that band cut off. which 
committed the faa, I. 6. If Iny perfon com
mitted a theft Ji, DOJffi.iro, or any otber 
great fduval, he was to pay double I, 5. 

(41) By the firft law of Ath.lflll" it WIS 

but U. Wi/4;"s I.gts Anglo.$ax, p. 56. 
bllt aft~rwardl by the Jawl of the fame . 
ki~, eDaClecl at uJUib", and thence called 
jlltii£ia rivitlllis L~"Jnitr, no one WI. to be 
put to d~'th for a theft under nIL Ibi4.;. 
6~. But in cafe the thief Oed, or made re
/illance, tben he might be put to death, 
tho' it were uader t.hat value, IbIJ. p. 70. 
.y the w of Cftull tloeft wu pWlilbed 
~jth death Ul. p. J H' I. 4. and I· '43' 
I. 6.. • 

(.) Thi. is ke, for DO Iuch law i. 
fOlllldl1llong the aw. ot that kiDg, but . t 
i, alDOn. the laf\:r J. I of kia, A"'!fI •• , 

Pide 'Judicia Civ, Lond. Wl/k. ltg'. Anllo. 
Sax. p. 70. 

(e) By the laws of Jril'inm J. it was ~X_ 
prcfly prohibited, that allY fhould be 
hanged or put to d~aLh for ~1I)' offence, but 
that hi. eyes Ihould be pull'd oul, his 
te/\;ides, hands o~ fee~ Gut 0/1, according to 
the degree of Ill. ~nme, I. 67. apurJ Wil
Ains Ltg. Anglo-Sax.p. ug. p. 2 18. m In former times, tho' the punilh_ 
ment of death was apital, yet the criminal 
was permitted to redeem his l ife by a pe
cuniary ranfom ; but in the 9th year of 
Jien . I. it was enaCTed, that whoever wu 
convicted of theft (or any other felollY'3 
Co. Irtjlit. 53') lh0'tld be hanged, and the 
liberty of rdcmpuon was entirely la!ten 
away. Wilko Itg. Anglo-Sax. p. 304- This 
l .. w lIill remains at this day; but Gon/ider
illg the alteration in the value of money, 
the feverity of it i. much greater now than 
tben, for uri. would then purchafe as 
mucb as 40s. will now; and ret a theft 
above the vIlue of l'lJ. is ftil liable to 
the fame punilhmeDI; upon which Sir HeN. 
SpelWIIJI' juftly obferve., that while an thinr 
dfe have rofe in Iheir value .nd gro vn 
dearer, the life of m~n i. bctome much 
cheaper. S"I.. ift t·tr;O ,'.,ici.illlll; from 
hence that learned author takes occa/ion to 
wilh. that the antlent tenderne!"a of life 
were again rdl:ored 1"fI"''' certl.jI, ul ,01-
"'pJa "gis ~fuila. ''''.11"1.,, & ,II 'win" 
i_"lini • .,.hiculll." 'IuoJ fllpmo, .. prill",. 
.t.tt. "I'lI'VijJi •• "i",i", • • '1".'1MOU. 10/. 
l"",t. JftllOribu. podi. cit d./Ui" r",,, t.utl,. 
rUflr. 
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And altho many of the fchoolmen and cannonifis are of opi 

. that death ought not to be inflieted tor theft(g), yet the necef- [ I 
fity of the peace and well "rdering of the kingdom hath in all 13 
ages and almoft all countries prevailed againfi that opinion, and an
nexed death as tbe punilliment of theft, when the offenfe hath grown 
very com on an? acoompani;d with enormous circumfiances, tho 
in e places more is left herein to the Arbitrium Judicis to give 
the [arne or a more gentle feotence according to the quality of the 
offenfe and offender, than is ufed in England, where the laws are 
more d termi late, and leave as little as may be to the Arbitrium Ju
dicis. See the cafe d,fputed learnedly by Covarruvias Tomo 2. LiD. 
If. cap. 9. §. 7 . 
. ~his I have therefore mentioned, that it may appear, that capital 

punilhments are varioufiy appointe~ for fev al offenfes in all king
doms and fiates : and there is a 1 ~ceffity it {hould be fo; for regularly 
the true, or at lea11;, the principal end of l'unilliments is to deter men 
from the breach of laws, fo that they may not offend, and fo not 
fu ffer at all; and the infliCting of punifLment in .moil: cafes is more 
for example and to prevent evils, than to puniih. When offenfes -grow enormOllS, frequeht and dangerous to a kil1gdom or il:ate, de-
ftrut1:i ve or highly pernicious to civil focieties, and to the great infe
curity -and danger of the kingdom and tts inhabitants, fevere punith
ments, even death itfelf, is necefi"ary to be annexed to laws in many 
cafes by the prudence of law-givers, tho. poffibly beyond the fingle 
demerit of the offence itfelf limply confider'd. 

Pe\lalties therefore regularly feem to bejuris pojitivi, ~ lI~n MIll

ralis, as to their degrees and applications, and therefore in different ages 
and ftates have been fet higher or lower accordingtotheexigenceofthe 
frate and wifdom of the law-gi"er. Only in the cafe of murder there 
feems to be a juil:ice of retaliation, if not ell( lege natura/i, yet ( ] 
atleail: bya general divine law giventoall mankind, Gm. ix. G. 14 
And altho [do not deny but-the fupreme king of the world may remit 
he feverity of the puniihment, ashe did to Cain, yea /lnd his fubil:itutea 

• (I) ScotUI Senu"t. 4. Ji/li.O JS4,u-fI. 
!I' S ,.,tfter ; .. 'Y~,b. /_rtu", 3' Not ollly 
the fchv:>lmen 11Id callnonifU were of this 
Clpinioll, but by what has been above !aid, 
it appears likewi fe to have been tbe fenfe 
both of the 1t'fIJjJh and Rtmw, law., and 
~~>~'lt. our author fay', the pliD~ipal' 
end of punilhmeDt i. to deter mc.. ITolll 
plfeadiug, 'Vet it will 1I0t '01\('\9 from 
JbtllCC, Lllat'" iJ lawful to dctd them .t 

any rate, and by any mcall.; for even OM. 
diellce to joll law. may be inforced by un. 
lawful method. . Cit. Epi). 15' N B, ... 
,,,.. E), ... ",.tllIl,.!.lIt ",m. re fII"" 
ru." and agaiD, Li;. 1 de' ~iil. Eft em .. 
1I1.!(~mdi t!I plffli",Ji ",oriIiI. Befidc •• cit. 
pc:n~ might tcaeb us, ,hat capiul pu. 
mlhmtflb ao not alway. bell. anfwer thac 
cud. Sa Gr.t. tk jllr;lt/. ~,. Lib. U. 
1"1' ao. i. II. '1 ~ 

(overei~Q 
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. . if'overeign princes may alfo defer or remit that puni{hrnent, or make 
it commutation otit upon great a,nd weighty circumfl:ances, yet fuch 
infiancea ought to be very rare, and upon great occaGons. 

In other cafes the lex talionis in point of punifbments feerns ,to be 
purely juris poJitivi; and altho among the Jewijh laws we find it in

. fiituted Exod. xxi. 24, 25 Eyefor eye, tooth tlor tooth, hand for hand, 
I foot for foot, burning for burning, wound for wound, Jlripe for·' ipl! : 

yet in as much as the party illjur'd is living and capable of anotb.er • 
~ fatisfaction of his damage, (which he is not in cafe of rnurd ) 1· 
• have heard men greatly read in tbe Jewijh lawyers and laws affirm, 

that thefe taliones among the Jews were converted into pecuniary rates 
and efiitnates to the party injured, fo tbat in penal proceedings the 
rate or efiimate of the lofs of an eye, tooth, hand .or foot was allo.wed 
to the perf on injur'd, viz. the price of an eye for an eye, and the price 
of an hand for an hand, &c. (h). . 

(I See 4 BJackf. Com. ch. i . Of the nature of crime. and punithmrnt.i .] 
(4) Mal.umides Mere NtvlKlU_, Part III. cap. 41. 

CHAP IL 

Concm:ing the fiveral incapacities if perfonr, and t/~eir exemptio ns from 
pena{ties by reafon thereof. . 

MAN is n~tural\y e.ndowed wi~h thefe two grea.t fatul:ies, un
derfl:anding and liberty of WIll, and therefore IS a fubJect pro

perly capable of a law properly fo called, and confequently obnoxious 
to guilt and puni/llment for the violation of that law, which in refpeCi 
of thefe two great faculties he hath a capacity to obt!y: The confent of , 

[ ] the will is that, which renders human aCl:ions either commend';' 
15 able or culpable; as where there is no law, there is no tranf

pon, fo regularly where ther is no will to commit an offenfe, there 
can be no tranfgreffiort, or juft reafon to incur the penalty or fancuo 
of that law infiiluted for the punifumeot of crimes or offenfes. ADd. 
bee- tbe liberty or choice of the will prefuppofeth an atl: oftl\tt 
'Undcr~g to know the thing or naioD chofen by the will, it fol. 
lows that, wacre there is a total defea of the 'mderfl:aoding, the", • 
no free acpof the will in the choice of things or aCtions. ~, 
ntral notions br rules are too extravllg<mt and und terminate, lIli 

CI&1lnot 
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annot be fafely in their latitude applied to all civil actions; and 
therefore it hath been always the wifdom of fiates and law-givers to 
prefcrihe limits and bounds to thefe general notions, amI to denne 
what perfous and aCtions are exempt from the feverity of the general 
punirhments of penal laws in refpect of their incapacity or defect 

of will. 
Tbgfe incapacjties or defects, that the laws, efpecially the laws of 

En"gi:md, take notice of to this purpofe, are of three kinds: 

I. Natural. 
Il. Accidental. 
III. Civil incapacities 01 defecb. 

The natural is that of Infancy. 

The acciden\al defeCts are, • 
1.' D ementia. 
2. CaJualty, or Chan". 
3. Ignorance. 

The civil defeCts arc. 
1. CiviL Subjelfiqn. 
2. Compu!Jion. 
3. NeceJlity. 
4. Fear. 

Ordinarily none ofthefe do excufe thofe perfons, that are under them, 
from civil aCtions to have a pecuniary recompenfe for injuries done, a. 
treJpalJtS, hatteries, wlJfmdings; becaufe fuch a recompenfe is 
not by way of penalty, but a fatisfacuon for damage done to the [16] 
party: but in cafes of crimes and mifdemeanors, where the proceed. 
ings againfi them is ad pfZnam, the law in fosne cafes, and under 
eertais temperaments takes notice of thefe def~a-s, and in refpect of 
them relaxeth or abateth the feverity of their punilhment •• 

(Sec 4. BlIdC. eo. ch. ii.J 
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C HA P. IlI~ 

Touching the dcfitl of infancy and nrmage. 

THE laws of England have no de~e~dence ypo~ the civi1la~, .not 
~ .:l. are governed by it, but are bmdmg by their own auth . -y i 
yet muft it be confelfed, the civil laws are very wife and well com .. 
pored Jaws, and fuch as have been found out and fetded by wife 

princes and Jaw-givers, and obtain much in many other kingdoms fo 
far as they are not altered, abrogated, or correCted by the fpeciallaws 
or cuftoms of thofe kintdoms, and therefore may be of great ufe to 
be known, tho they ate not to be made the rules of our Englijlt laws; 
and therefore tho I alall in fome places of this book, and here par
ticularly mention them, yet neith~r I, nor any elfe may lay any 
weigh or tl:refs upon them, either for difcovery or expoution of the 
laws of England, farther than by lie cuftoms of England or Acts of 
Parliament they are here admitted. 

As to this bufinefs touching infancy, and how far they are ca
pable of the guilt or puniQlment for crimes, I wilI confider, 1. 

What the civil la;s tell us concerning the fame. 2. What the 
common laws of England have ordained touching it, and wlierein 
there' agree, and wherein they differ touching this matter. 
[I) The Civil law di/tinguilhes the ages into fcveral periods 

7 as to fevcral purpof, s. 
Firjl" The compI te fuII age as to matters of contract is accor~. 

ing to their law twenty-five years (a), but according to the law of 
England twenty-one years (b). 

Secondly. But yet before that age, viz. at feventeen years, a man i. 
faid to be of full age, to be a procurator ( c), or an executor (d) ; 
and with that alfo our law agrees. 5 Co. Rep. Pigot's cafe (e). 

Thirdly. As to matrimonial contraCls, the full age of confent in 
males is fourteell years, and of females twelve (f) j till that age 

(41) l"pitut. Lib. t. tit. 13. Dt C",I1-
, ... i6I1 •• Di,. Lih. IV. tit. + .. Millo,.;6"" 
I. 1.81.,.. 

(j) Lit 104- Co. Lit ~. 103. 
(t) II1)itllt. L't/1.1. tit 6. fl.!ij", ,. tllll-

lit ___ it:", ••• lim, \. S· (sf 7. Dir· 
UJ.III. til. J. D. P0jMJ4.d., b. i. \. 3.At 
&hi, ace it wu<be cullom among the lr ... 
... s to lay .6de C/le habit. of children. 
_ put OIl the gmuCl1~' of men. Fill 

M4Jt. Lib. V. <"P • •• \. 4. S,,1I0/l. A •• 
fuji. cap. 8. 

(.I) See Swi1cb. of Wilh,la,. V. ,. I. 
..6. 

(,) It i. quoted in Pri" .. '. caCe, 6 c.. 
Rtp. 29';. Office of Executo .. , I. 301. 

(I) Inftit. Lib. I. tit JOdie 1I._/r. 
Dil. Lib. XXlll.liI. I. Jc ,.it •• uptill ..... 
I. + 

they 
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tbeyare faid to be impubem (g), and are not bound by matrimonial 
contra6'ts; and with this alfo our law agrees (h) . 

Fourthly. As to matter of crimes and criminal pUl1iihments, efpe
cially that of death, they difiingui(h the ages into thefe fcur ranks • . 

1. .tEla! pUbertatis plena. 
2. Attas pubertatis •• 
"'.tEtr:rs pUbertali proxima. 
4. I'!fantia. 

1. PUbertaJ pima is eighteen years (i). 

2 Pubertas generally, 'u:re1ation to crimes and punilhments, ] 
is the age of fourteen years and not before(k) ; and it feems as [1 8 

to this purpofe there is no ·~.lifferellce between the male an'dJemale fexj 
at this age they are fuppofed to be .oii capaces, and therefore for crjme~ 
altho' capital, committed after thils age they filall Cuffer as perfons Qj 
full age (L); only by the confiitutions of fome kingdoms, in favoll" 
of their age, the ordinary punilhments were not inlli6'ted upon fuch 
young offenders; as in Sl!!!!..n, not llnlefs he were of the age of feven- . 
teen years. ride Coval'. de M atrimonio, cap. 5. §. 8. (m )-:-In c~ 
ReleBione ad Clemmt. cap. Si FuriofiiS ( n). • By the antient law 
among the J.!!!!.s, he that was but a day above thirtee!J. years, was; 
as to criminals adjudged in virili flatu, but not if under that d 
age (t). 

3 • .lEtas pubertati proxima, hereia thel'e is great difference among 
the Roman lawyers; and tho they make a clifparity herein bet\veen 
males and females, yet I think as to point of crimes tbe meafure is 
the fame for both : Some affign this .lEtas pubfrtati proxima tq ten 

(g) InJlitlit. Lib. I. tit. u. §l" ibuJ modis 
tllt.l" fini, .. ,. pro Dilr' Lib. XXV1II. tir. 6. 
J. '<I.lt . (sf pupil.J.bjlitut. I. 1. Mac,ob. 
Satll,n . Lib. VII. cap. 7. 

(h) C •• Lit. ~. 104. At the fame age 
they were permitted by the civil law te) 

{ make a Tcllamcnt. DigtfJ. Lib. XXVIU. 
til. I. ~i ttjlamtnta f are,. poJT"Mt, I; 5' 
l_jli/llt. Lib . II. iiI. 11' ~ib •• II." eflptr
Miff •• faCtre ttjlam."tUlfl,'. I. Cod. LiP. 
vI. tit. u. §l¥i tt}lam.nta facer. 19Ift-t, 
",.1. "./, I. 4. 'the Common law feems Dot 
Co hive deteTJllined precifelyat what age 
ODe DUly make a tdlameot of • perfona\ 
cftate, it i. generally allowed that it m.y 
be _ • • 1 die ace of eighteen. Ollie. of 
EMmlt.,/, p. 30S. C •. Li/. 19.1. anil fome 
f4y uncler, for die COIDIDOll all' will DOl 

prohib it the fpiritual court in ruch cafe,. 
Sir T Ixl •. J.n .. , 'Rep. 110. I Vern. 15/j. :. 
Ye,n'469' 

(i) Dig. Lib. I. tit. ,. it IIJopti ••. I. 40. 
\. J. I njlil. , .d. tit. §. 4. Dig. L ib. XLII. 
lit. 1. J", judittrt . l. 57. Lill. XXXIV, 
tir. I. D. "'i"unti., I. 14-~' I. 

(~) Dig; LJ/,. XXIX. fit. /j. d.8"..:./
cO"/lIlt. Si'af/iaNJ, fslt. I. J. ,. 3~' 

(/l DiZ' Lib. IV. tit. 4' tie lIIi",,.;b.,. I. 
37.;' J. Lib. XLVlIl. t .l. 5 • • ~It" y"L 
4, IId,,'t. I. 31i. Cod. 1.ib. a. til. L '> Si.l
'fIIT/u, J./i811111./. J. 

(III) 'I,,,,. I. p. JI? ",-
( ti l P.r. IH. ~. 5. '1' ••. I., . .ul. 
(tl /iud. tir SJlllhlu, U. 11. './0 'S. 

~. '31• . ' 



years and an hatt; others to eleven yeats (,,): If they he undet the 
age which they call £Ias pubertali Ir"zzma, they are prefumed illca~ 
pam dlJii (p), and therefore regularly DO{ liable to 3 capital punifu,..
ment for a capital oft"cnfe: but dlis holds not al wa ys true j for accord
ing to the opinion of very learned civilians, before tcn years and a half 
tIl.y may be doli capam, and therefore it mull be left ad arbitrium ju
t1jcis upon the c;ircumfiances of the cafe j yet "with this cautio~1I
titlt, lJUi ante i/lam tl'tat,m arhitrar; dehet putrum tj[e pro)ttl1lflm puber- • 

tati, maxim is add~cendus ejl'(onjctluriJ, (5 cautijJime id aget, ac tandm. 
rarfJ. Covarr. ubi Jupra (q). And with this agrees our law, as ilial) 

be fuewed. But if the offender be in IItate pubertati proximJ, 
[19] viz. according to fome ten years and anhalf according to othe"fs 

eleven years old, he is more ea61y prefumed to -be doli topaz, and 
therefore may fuffer as another mall, unlcfs hy great cirGumfianc~s it 
appear that he is incapax doli. Eut this hath alfo its temperaments, 

. Byexprefs provifion of the conftitution in Codice de faiJd Monetd: 
.. " Impu!Jerts, fi confcii fuerint, nullum jujiintant detrimentum, qui. 

£c tl'tas torznn, quid videat ignoral;" but a penalty is laid upon the 

tutor (r). 
~. Tho' Itas pubcrtati proxima is regularly prefumed Capa~ doli, • 

and (0 may be guilty of a capital offenfe.-Digfji. De regulis jltrir 

(J) • PupilJum, qui proximus tji p14htrtati, capacem ejJe funmdi, yet 
as it is in arbitr;o judicis to judge an infant within ten years and all 

• half capax doli, as before j fo it is in arhitrio judicis I.1pon confidera- • 
rion of circumllance to judge ODe above ten years and a h~lf, nay of 
twelve, thirteen years, or but a day within fourteen years, to be inca
pu dDli, and fo privileged from puni(bment, as appearing upon the 
circumfiances of the faa: not yet conj1itutuJ in tl'tate prDzimJ publY
ttlli, or at leafi not doli capax; and with this our law doth in a great 
meai"ure agree. 

3. Tbat i£ be be above ten years and a half, and appears doli ca

~ y.et if under fourteen years, he i. not to be punifued ptlfnd Irdi-
1UIrid. but it may have fume relaxation t1t arbitri, jltdicis (t). But 

(r) Li&. IX. "t. a+ I. 4. 
Vl LiD. L. tit. 17' I. 111,1.;1.. XXIX. 

tit. S. u 8t1lJ"'fi"'.folt. 8fI,,"" I. 14. 
U. XLIV. N. 4 •• tI.ti.,.}i _~ I. 
... \. aG. bjit.,.. lV. ,it • •• M ~~ 
f •• elf «1;80, \ I'. "'if· LIf. JlINtIL Mf. 
I. d./J!!ti" I. J 3' 

(I)' DiLl LiI! IV. till. ... Ii IIIiIIIr6Ir, I. 
p. ,.111 MIiIIiI 

altho 



, altho euf law indulges a power co the jodge ~ reprieve before or 
.fter judpeat an infant comia of a Clapital offimfe in ?r to the 

· King'. l'ardolt, yet it allow. no arbitrary power to the ~ge to change 
the pu.oHhment tbar the law inAitb; aad chus far for the dlird age 
or period • ..Etas puknati pr.xi""" 

•• The fourth :tge or period i. infantia, which lalls till (even yea~ ; 
with' his age there can be no guilt of a capital ofFenfe; the infant 

• may be chafiifed by his parentS' or fUtors, but cannot be capitany 1"1-
Dilhed, becaufc he cannot be guilty (,.); and if indiaed for [ ~ 

· fuch an offenfe as is in ita nature capital, be mull be ae... 20 

quitted; and therefore tbe reverity of the glofs upon the decretal D, 
Jelitlis pUtr.o11lm, cap. 1. (Je/ is jufHy reje€led in this cafe rJ) j 
and \'rith this agrees rhe la...,of ril'aM. 

But now let us confider the la of England more particularly 
touching the privilege of infancy io ~elation to crimes and their pu
Ililhments, and that in retation to two kinds of crimes, I. Such .. 
are not capital. 2. Such at are capital. 

Firll, As to mifdemeanora and ofFenfes that are not capital: in 
rome cafes an infant is privileged by his nOll-age, and herein the pri_ 
vilege is all one, whether he be above the age of fourteen years or. 
under, iihe be under oDe and twenty years; but yet with theIc 
t'erences : 

If an infant tinder the age of twenty-one years be indiCled of any 
• mifdemeanor, as a riot or battery, be fhan not be privileged barely by 
rea~>n that be is under twenty-one years, but if be be convietedthereof 
by due trial, he fhall be fined ancl imprifoned; and the reu01l U, 
becaufe upon his trial the court t~ '.fficio ou~ht to confider and ezao. 
mine the circumJbnces of the faCl, whether fte was doli ,"'tllt, an&t 
had difcrttion to do the aa wherewith he is charged j and the 
fame law is of a fmune CO'llert. 2. But if the offenfe charged by the 
indi&nent be a mere non.fi:aCance. (unlers it be of fuch a thing as he 
ill bound to by reafOll of tenure, or the like aa to repair a bridFt fI .. , 
( z) there in fome care. be (ban be ilcged by bia n()na§, if nader 
twenty-one, tho above foancen years, becaufc L.dtu in fuch cd: 
~aQ not be imputed to 1iriJ.{.). 



" £.. s.4Ii; U 4/l.1. H.'. lfan infant in AiPftyOuc& 
record. ant'il the~. be tbaJi not be imprifofted (b) pot it fee&ftI 
a fmu e",,':' 1, AI" t. (t) a.QIl yet the aatute of Wefonjn/l. 2. 'ttl. 
'J.. that giftS irhp~ifonment in ruth a cafe. is general. 
tt.l1 8 E. 2. Om", 395. If .i/ •. kills 11. aod C.l.I IJ are pre

rent, and do not attacb (d) the o.ifen~er, me.y Chan be 6ned 
imprifoncd; yet if C. were within the age of twenty-0nc;3ea~ 

~ lbaU not be tined nor imprifnned. -
3. Where the coryoral puniihment is but collateral, and not tho 

c1irel! i~((~ntion ot the proceedings againll the infant for his mifdc
.. nor, there. in many cafes. the infant under the age of twenty
ODe fban be fpared, tho pambly the pur,ilhment be enaCted by par-. 
Jiament. 14 AJJ. 17. (t) If an infipt of the age of eighteen be 
eon\'ia of a diffeifin wirh force, y t he than not be imprifoned. Ir,JI 
jJ641!. 9. U ' E.3. Impr[{onment'l6. 40 E. 3.44. a. ({) and yet 

- ftm, tDlllIrl lhall be imprifoned in fuch cafe. 16.t1.ff. 7. 
If an infant be conviB: in an aCtion of trefpafs vi & armis, the en

try mull be nihil de fine,jcd pardDnatur, 'l.uia infans ;. for if a capialu, 
tac efttted again{\: him, it iii error; for it appears judicially to the court. 
tbat he was within age when he appears by guardian. P. lJ. Jac. 
If. R. Holbro~kt v: Dogley, CrDkc, n 3. (g); the like law is that he
{bait not be in miJericordia pro falJo c/ll1I101"e (h). 

B. erNcrtur,68. Generalftatutes that give corporal punifhmen 
are not to extend to infant', and therefore Pl. Com. 3(;4, a pcr T17aljh. 
IE an infant be conviB: in ravifhment of ward, he Ihall nOl be impri~ 
toned, tbQ the itatute of Merl.n cap. 6. be general in that cart' (i) = 
bot this rou{\: be underfiooc1 where it is, as before faid, a punilhment 
as it were collateral to the offenfe, as in the cafes before·mentioned: 

where a faCt is made felony or treafon. it extends as well ·to i .. 



if above fourteen years (~). as to othere. as 
{aid. And t'his appears by {everal .act. of paTlia 
particularly by 1 Ja(. (tip. 11. of febn] fDr marrying wif);J, &c. 
where (here is a {~ial exception of marriages 'within tl}e age of 
confent, which in females is twelve, in males fourteen years; fo that 
jf the marriage were abo the age of confent, tho within the age of 

• 
twenty e ytars, it is no(exempted from the penalty • 

• So by the fratute of 21 H. 8. (ap. 7. (Dncerni"t!tIDny "" /trtlll"U 
tntlt imbrr.il their ma.fltrs goods delivered to them, there is a fpecial pro. 
vijo, that it lhall not exte!l4l to rervants under the age of eighteen t 
years, who certainly hadbe \vithin the penalty, if above the age or 
difcretion, 'Viz. fourteen years,\ tho under eighteen years, unlcfs a 
{peciat proyifion had been to c t m (I). '. 

I come therefore to confider the iy.jlege of infancy in cafes of 
capitalofFenfes and punilhments accordjng to the Jaws of E"g/_. 
wherein I {hall examine, 1 How the ancient ~aw flood. 2. How it 
!lands at this day in relation to infants. 

1. As to the amient la w : 
1. By what has been before faid it appears that· the Ciyillaw wa • 

.,ery uncertain in defining what was that Ie/as puberklti proxima, and 
confequently fuch as might fubjea the otfender to capital guilt or pu
nilhment; fome raking it to be ten years and an half, fome eleven 
;ears, others more, othel S lefs. The laws Qf England therefore, tha~ 
always affa.'l: cenainty, determined antiently the letas pubertllt; prOXI1II4 
&0 be twelve years for both fexes; under that age none could be: regu
larly guilty of a capital ofFenfe, and above that age and under fourreen 
years, he might or might not be guilty according to the circum
fiances of the faa: that might induce the court and jury to judge him 
.~/i (Ilpax, 'Vtl incapax (m). . 

This appears by the laws of king .Athc!ft.an mentioned in [ ] 
the bra Chapter, " No. partlltNr alinti latrrmi fuptY f2 all. 23 

JIU ~ pJra 12 J. fUin ,«ititzINr." ADd altho' his fuceea-of E~ 
(u) reduCcjl 



rt{IUt.ed.ittotiifteleD yean, unters he fled. yet it will appea that the 
JTlllllUllrt> ....... ".,....,."" yea" obtained in after ages (f)). 

that an infant of twelve years was compelibJe to lake
the oath of alkl!,unce in the Jeet, and under that age none were ~ take 
the oath, or to do fuit to the leet. Braff. Db. III. (p). tap. I. ('I) 
BrittDn, cap. 29. in fine, Calvin's cafe, 7 C .. RtJt. 6. II, So tbat at 

at age, anJ not before, he wa. raken notice of by w to 
be under the obligation of an oath, and con{equelltly capable of" 
difcretion. 

3. The ordinary procers againft capi~1 ofFenden was and is br 
Capias and E3tigent, and Utlary there\,1~j; but againa an infant U~ 
der twelve, procers of utlary in cafes of indiClment Was not award
able. and if awarded, it was ~ro • 1I. jf above that age, tha~ pro
eefs was awardable; and Bral1~ Lib.. HI. (,.) cap. It. fiB. 4 & 5. 
gives 'the reafon, " Minor vero, qui i,!/ra trJnWn 1 a""ertlm futrit 
fltlegan nM debet, fJuitr.. ante tnlem !!totem non 11 Jub Irge alif/lid n" ;" 
dtc: 1lJl;" and ibidem cap. W- jefl. 1. he mentions an old law of king 
Edward (fl, " 0111nis, qui trtatis 12 anll()rumfuerit,fa~trt dehet jaCY. · 

[ ] 
l'menl1Jm in vi!u ("oneiplegii, fJuqd nee latro vult tJ/e, nee latr'ne 

. 14 "conJmttre;"and Stam! L ib.I.Mp. 19. cites outofa book of 
Branon, De Vi!a Franci plegii, " Quo/) quilifJet du()decim tUln()rtI1n p ... 

, "tt:ji folon itr judicium Jufl i71trC," which implies a1fo that within that 
&ie, regularly at lean, be could not be a felon. 

4. Again; T. 32. E. t. Rot. :~2. Ebrwacum, CDram ,."ge. AtI_ 
U filius Atitr I{' Arnhale captus nolion .. er in domo ]()}um"il S,mer, & •• 

.• , "0»' nge duflus C()g'l()vit, qUQJjurtivt cepit, &r. 91. per pr,,~'tum 
U t.I miJfionem Ridtardi Short:tt Richard Short had his clergy, " Et 

t"'r gf kinlIU~ ,. the oIcl 
look JaIK!. ••• 
~ ..... ~. 

(rl D~C. ...... 
( () Thrre i. 1)0 fuel! Ilw extallt -r 

tbofc of kiag E~.,.,tJ. bllt. tile law here 
quoted j, a IIW Qf Crllllt, L~lIti,l. 19-
,niell ia in clacfc wOld., " ,.t ,_iii. 
MI '.0 La ..... ".t_,j_fj.,ItIIb",Md 
j, _oil. fin-. tffc .''1'" fori nJIIJ-i ..... 
whicII _Ia ia .. tile {.me purp,ofc with 
that _'i~ Dy B,den. Lil. iii. * 
~_., '-t. r. to be 'akeD at tile: ap of 
6fteen; and ~o then: ... 4if1iHa1Ce • 
Ie tbe ace. yet proIMWyitiatlie r- aatb. 
f()r it i. wy _y" _rei te .. .... 
Itii ler ••• lee die ... of .... ... 
tllJ. 10 • 0." ... .IIMoIl QIh 
tIIeJeae, .. ~...,. .... Uk ..... ......... .. . ... ,,. ,.".,., ~ , ....... ... 



.. ~lW ~"-,..,,,;g,u foit titj#illlJtNlrijelllJi at/l~tii 
41 ill/ra .tl!ltlflf; p~liltl J,a6~. ,.ifpt.'l1r4. /jiIt/ i""rjfo"ame"ttlm, ~I 
., diIhIi JItI.. /uilJuitj tS lIiaIN.·.d tlllel"atIt ItOtC'" ,j'l...(Jtm 'Ad~. ~ 
.. tpUi "". #)I nifi ~l~ ttl tlnnOCIll1l, fUi 141i$ II jlldiuum fcr/;f 

., .,,,p.ttjl., ideo tk grali4rtgis dtlibtretur, CSc." Upon this record 
thefe thing. are ohIerveaVJle, tn:t. I. The court recorcm1 his confei
iOD; I t regolatly that ouglu DOt to be, for if an infant under ~ 

• age of twenty-one Otall confefs an indiCbnent, the court in jufik. 
ought not to record the conttBion, but put him to plead nol gllilty, 0 

at leatl ought al(o to ha enquired by an ioqueft of office of the 
truth and drcumfranc the fact 2. That here he was twelve ' 
yl'ars old, and yet judgmen . ared, and the feafon gi"o, qui lalis 
1/4 'sjudi,iumfi,.,., non pot _. e .3: There is fomewhat Hill- of 
ratia r,gis interpofed, as it fee . n refpea ' lIe was pan the oJd 

/ . 
lltndard of twelve years. • 

11. But now let us come to the Common law as it flood .in afteJ:l
times; for in procefs of time, efpecialJy in and after the reign of king 
EtiU'artJlII. the Common law received a ~reater perfeCtion, no~_bl . 

. tr.e change of the Commoo law, as fo~e have thought, for that could 
not be but by ad of parliament; but men grew to greater learning, 

judgment ;lnd xpericnce, and reCtified the mifiake; of former [ ] 
ages and judgments, and the law in relation to in£,nts and Z S 

• their puni/lullcnts for capiral offenCes was and to this day is ~ 
followeth. 

1. It ill clear that an infant above fourteen and uoder twenty-one 
is equally fubjed: to capital punilhments. as well as others of full 
age; for it is pYlfomplio juris, that afrer fourteen year. they _ra 
#k/i capaul, and can diCcern between good- and evil; and if the law 
lhould not animadvert upon fUl:h offenders by reafoD of their nonage, 
the kingdom would come to c<onfufio1). Experjen~ makes us kno 
that e~~f day murders, bloodfhN , bnr&larie" larcenies, burning o£ 
houfea, rape!t, clipping .nd count rfeiting of money, are commiijod 
by youths aboveiourteen and UDder twenty-one; and .if tqer a J)Old 
have impunity by the privilege of fuch their ~inority, no mau', lifo 
ot~~db!=fafe (t). In my remembrance at ThIt/OfJa y ng 



, 
i',_WJa for (~ iIful bUJ'llib« 'Cf 

~~"8bi'" .md ia die ft .f them buraiblg & child to 
carried the maaer fo lobUli" chat bf & fa~

tDttfl.....- perfon for hurning me 6rit houft: an Wnao.nt 
brougttt in danger, if it had not bceo ftrangeJr diCcovcJ'cd : 

W)Qdgment to die, and was acoordinglJ execntfd (u). 
-m;'~OUII'tCCD years of age therefore is the common ftandalld, )lPWbich 

_ 'Oi'WlII1'f! both malea ;lDd females are by the law obnoxious to capital pu_. 
Dilbmentsror utfenfes committed by them at any rime after that age, 
and with this agrees Fitz. N. B. 202. b. r.) Co. Lilli. §. 405 (,). 
Y"" Mr. Daft,n's Juj1ict of Ptau, Cllp. • and 10f (z). 

[ 6] 2. An infant under the a of"fourteen years and abcwe 
2 the age of twelve yean' • 'mil facie prefuan()d CO be JJi 

~.tMt, and therefore regularly ~ 'i- a capital offenfe committed under 
fourteen years. be is not to be conviaed or have judgment as & felon. 
INt may be found not guilty. 

But tho prim& faci( and in common prefumption this J>e true, yet it" 
it appear to the court and jury that he was dQli capax, and could die. 
cern between good and evil at the time of the offeme COJlll1riuod, he 
may be con ,'aed and undergo judgmenl and execution of death, til. 
he hath rIOt attai~ed annum ptlherto{jj', vifl:. fourteen years; tho ac
cording to the nacure of the offenfe and circumfiances of the cafe the 
~ mayor may not in difcretion reprieve him before or after judg
JUnt, in ordtr to the obtaining the king's pardon. 12 A.JJ. so. Cwo". 

18 tS 170. dlice de Woldbor(JJIgh of the age of thirteen years .. 
hmt by judgment for killing her miLlrefs; and it is there (aid, that 
by the anlient law none lball be hanged within age which it iotenclcd 

age; of difcrerion, 'tli". fourteen years; but before Sp;pNl,1 an 
\vithin age (Q) had kild his cunpanion, and bici bIirJskl£ 

l~~~'_ ..... ' ) was prcfendy banged; foJ' it appeared by his """ ... 
~.~C".;'!8IhC:(1U14 difcem between ~ and evil, and mlliitialtlpjtkl 1161t1Ua. 

E. 3. as. C.r.", lQ9. ODe within age wu fOWMl gullty 0{ 

ceo)' t and by rcafOll of hit nonase jUdgmeut . but 



•• l~.! ..... qlt .. ,.,tbe 

ge(MraIIr- fiitl#rr .' mull be intended withJ~ 
. ,tlitJ. fourteen yea'Plt fur it waa never made a ~ 

1Itb1l!~.-jf aOOire diM ge flo mil' t not h ve jud t. 
s. But yet f.nthcr.. if an infant be- above {even ye s old, and under 

twdv, ytat'l, (nidi ,c:eording to the ancient law was £1a1 p#lJtr
uti, . J and commit a klony, in this c fe prim'; locil he iltto be 

• judged DOt , and to be found fo, becaufe he it fuppofcd nc» of 
c1dcretion to judge tW,een good and evil (6) ; yet even in that ad& . 

. if it appear by ftrong a regnant evidence and circumiances, [ J 
that he had di{cretioo &0 dge bel en good and evil, judg- '-7 
ment of death may be gi'i againft him. !i H. '1. I. I. ~ U. ". 
AD infant of the age of":' a kiM an infant of the like age; 
he c::onfe8"ed the felony, aod on exami,ation it was fouod he 
hid the blood and the body; tFle juttices h Id he ought to be 
hanged (e). 

'But in cafe of this nature, 1. It is ncceCfary that very llrong arxd 
pregnant evidence ought to be to convid: one of that age, and to make 
it appear be underfiood what he did i for if the law require {uch an 
evidenqt where the offender is above twelve, and under fourteen. 
much more if he were under twelve at the time of the fad: com
mitted. 2. The circumA:ances ~un be inquired of by the jury, and 
the infant it not to be convid: upon his confeffion. 3. It is prudence 
in fuch a c.afe even after conviCtion to r¢'pite judgment, or at lea" 
",ecotion ( eI); but yet I do not fee how the judge can difcbatJe hiat 
if he be convid:, but only reprieve him from judgment, and lcayohim 
jn c:ufrody till the king" pleafure be known. 

And therefore the book of 35 H. 6. 11. is 12. p". MoJII ~ 
B;'/Ji"t, " That tho 0 jury j1tould find filch QIJ in/ant guill!. tlu c • .,., 
ex oBiciD rnujl tiiJcharge him," muil. be underftood eithtr firfi,oAl, 
a rqH1eve before judgment, or jecrmdl] at lcatl, that the jury ti 
&a. eel that he was either within tho age of infancy. 'lJj~. 
yeart-old, or that' he t4id tbe fad:, but was undo!" fQurtcen, w _ 
~OD to judge between good and evil i ill which cafe the court 

dIgbt to ~ him, becaufe ~ is not felony. 



4. AodWUJ" 
IIiz.~. be c:aDDOt be piltr 01 teJoay II;' w~ 
[d] qiraa .... occ. proviDe ctifcrcbon~ .wear; fO(il' ,refll14l

... ~ canDOt have di!cretioo (/), .M DO &I!tl,\OeBt 

.. be receival t-poft that pretbmpdr»: aDd altho rbe Jut. of 
~14, u well II the Civil and Canon Jaw, ~ • dif'emr: be--

males and females as to their age of coofcnr to ma .ws. 
,1I_een to the male, twelve to the female; 'Vet it ki \0 me, tW 

CO matters of crimes, efpecially in rc1atioo to.'!.q,itat punifhmenu. 
'the females have the! fame privilege of DO ":..tge as the male. i ancI 
therefore the regular JEtas pub,rtilti. in rence to capital crimM 
ad panHhments of both is fourteen y s, with thoro various tem
peraments and cxcept100s above affi>l't.n~_ 

:And it is to be obferved, that in 1 cafes of infancy, infanity, ~~. 
if. perfon uncapable to commit a felony be india:ed by the ,rand in. 
quelt, and thereupon arraigned, the petit jury may either find hi .. 
generally II#t luilly, or they may find the matter fpeeiaJly, that he 
committed the faa:., but that he was n,n complJs, or that he waa UDder 
the age of fourteeo,jcilicet tEtatis 13 annQrum, and had not difcretioa 
to difcem between good and evil. ~ nDn per flifmiam ; and thereupGD 
the court gives judgment of aequitral . .21 H.1. 31. (g). But if & 
man be arraigned in fuch a cafe upon an jndiCbnent of murder or 
IIl8nfiaughter by the coroner's inquefi, then: if the party committcc1 

fad, regularly the matt~r ought to be fpecially found, bccaufe if 
jury lind the party not guilty, they muft inquire how he came by 

il death, tli:t:. " Et jura/,res pl'tEdi{lj fJl4Iefiti per curiam, fjUtm'loao ;, 

.. _" m,rtem Juam drom;t, tiicunt JUP'" .{acl'amentum JUllm, fU'" ;1'1-

.e 'Jitl1U A. B. die-anna-apud D. dum non fuil CtmlJHs mentis. 
&I 01' ___ fkit infra Itatem Jijcrttionis, jcili'" 9 allnfmnn, tuc /&if/;I 

. Un". /J,1tMIII ts mahntt, prldillll1R J. S. 'rnn glad;" f.fJt. 
~t ~ ipJU'I ad tUIlC ~ ibitk_ o"idi" fid ".. lit tfIIIluti4 
,,¥itata, "''111, per filMiam, fI.J foJl" animo; ~ fie idem J . 

., 8. Qd marum Juam dweNt." But jf he be firft arr.up4 
and acquitted upon the indiClmeot ~y the graad ~ 
and found not guilty, he may plead that a~uittal Q' 

I".~. pon the coroner'. in'lucfi, and that wUl clik:basgc 



~""'RIi~lel1 " Meocy, madnefs and lunacy, ;1I ',!ltreIlU ,. 
. I , -.ffe"Jes and JnI1UjAmt1ttJ~ 

;'A ND thus far toue 'ng that .natural defeCt of infancy. No .. 
n concerning anothe rt of defeCt or iacapacity, Damely ideOC!. 
fII/ld"efi alld lt1Nuy: For th y the law of england no man thall 
avOid his own aCt by rea,fon 01. fe defeCts (a), tho his heir or ex ... 

. ecutor may. yet as to capital ofJ\!fes thefe Have in fome cafes the 
advantage of this defeCt or incapacity (b); and this defeCl: comCJ 
under the general Dame of Dementi~, which is thus diftingUithed. 

I. ldeocy. or fatuity ~ natlvitate vel dementia natllralis; fuch • 
one is defcribed by Fitzlzerbert, who knllws not to tell 20s. nor know. 
who is his father or mother, nor knows his own age ~ but if he 
knows letters, or can read by the infl:ruCtion of another, then he is 
no ideot. F. N. p. 233. b. There, tho they may be evidences. 
yet they are too narrow, and conclude not always; for ideo,! Dr "" 

• is a quefHon of fact triable by jury, and fometimes by infpeCtion. 
II. Dementia accidentalis, vel qdventitia. which proceeds [ ] 

from feveral caufes; fometimes from the difl:emper of :he 30 

humours of the body, as deep melancholy or adult choler; (omo
times from the violence of a difeafe, as a fever or palfy; {o_ 
timrs from a (;oncnfbon or hurt of the brain, or its membranes 
organs; and al it comes from feveral caufes. fo it is of feveral kindt 
or degree.; which as to the purpofein hand may be thus diftribqb:i4 
1. There is a partial iofanirY of mind; and 2. a total infaniry. 

The termer is either in refpea: to things 'luo(ld hac 'lit! ilftlt! i~
,urt; (o~ penon., tb8t have a competent u[i of reafon in refpea of 
rome fubjecla, are yet under a particular dementia in refpeCt of (omo 
plrticuIar diCc~ fubjetls or applications; or elfe it is ;trtid ill 

• 



~~~~ .. :tbtil· is dIe. ~di' ~ ofwy PIa tfpeelallf 
mela ('holy • who for theftOft part cUfcovet their deled 'D" 

ex~Bi!c.; atIC1 grief I, and yet are not .mony ddHtote of the ,flit. 
Nilbt'I ;- and '. partial infanity fum. not to extufe them~ the 

_1DGl1ktl·",g of a If offenfe for its matter capital; for doubtle mofl 
_lCotsi that are felons of themfelvea, and othtJs arc under a de ree qf 
.itti'u illfanity, when they commit thefe offcQCes: it is "iicult 

ckfine the indlvifible line that divid( I perf~ a ," rti&lIDfanity • 
tit muft reft upon circumftances au!y to: ghcd and con6derec1 

by the judge and jury, left on the 0 fide there be a kind of 
"nhumanity towards the defe8s of hu nature, or OR the other 

de too great an indulgence given to t crimes' the bdl: mea{w. 
I can think of is this; fuch a n as labouring under meQ.n. 

difiemperl hath yet ordina ly as great underftanding. as or. 
a child of fourteen years hath, i. fuch a perfon as may be 

pilty I"If tr~afol~ or felony. 
Again, a total alienation of the mind, or perfea madoers; this ex

~eth from the guilt of felony and treafon (d); de fjui/;IIS illfr •• 

'I'biR is that, which in my lord Cotc's Pleas of th, CNU"', p. ,. i. 
GlI'd by him abfolute madnefs, and total deprivation of memory. 

'r..] Again, tIDS accidental dementitl, whether total or partial, i. 
WI difiingui{hed into that which is pctman~nt i)r fixed, and tbM 

-..bith is interpolated, and by certain periods and viciffitudcs: the 
former i., plmnlji. or madoefs; the latter is that, which is ufually 
iJI'd lunacy, for the moon hath a great influence in all difeafes of the 

brain, cfpecially in this kind of dementia; fuch perfons commonly in 
full and change of the moon, efpecially about the Equinoxes and 

,,;61'IDI:oer {olfticc, are ufually in the height of their dlfiemper i .,ud 
crimes committed by them ill fuch their diilempen arc 

;WII.III';the falllo -judgment as thofc whereof V!~ have before {poke.,. 
according to the meafure or degree ·of their diftemper; the 

Il"-·~Du.ron that is aMatutely mad for a day, killing a man in that tOOem. 
1i.~"*1\ ... __ • ~Ily not guilty, al if he were mad without irttel"lndJion. 
_~ ......... ~ penons as ha e 'their lucid intcrvala, (which onti.rily~p-

e= the I~ll and change of the moon) in all hao 
...... -.'IF .. _"ft~-..... competent ufe of reafon, iud.Qti"., ,,eommitltedcby 
.......... ' ........... lQtcSiVal. ate fJf the fame III 

~1ifIi_t, ~ if ~ had no ruch dcfid.te:ICV'ir .. 





U DOcent, and 
'n ity, whereof fome 
t to cxcufe perfons ill 



~ of tile age of ddclraO-u 
fumed /.- """,,rJt unlofs ~ ~otrar,. be proved; ad 

well in c:aCet ivil a8 crimilial. 
if ~ man he a lunatidc, and Jwh his 

aad this be fuf5cieatly proved, .,-e~~"'~flIiil1llll.~ 
or offeofes of futh a perron to be cOMmitted in tbofe iruer. 

val., wherein he: h h the ufe of reafon, unlefs by circamftallC.'tt 
or evl u.;",~. app rI they were committed in the time 01 hii 
41illcmper ; an , . holds in civils a. well as in criminals. 

ADd altho in civil . es, be that goes about to allege an ad dooe 
in the time of lunacy, fi: firia:ly prove it fo done, yet in crimioat 
cafes (where the court is tl\be thus far of couDfel with the prifoners 

as. to afIifi him in matters of la;' ;00 the true fiatil1g of the faa) 
if a lunatick be indiCted of a capital crime, and this appe3rs to tho 
court, the witne£res to prove the a: may and muil alfo be examined, 
whether the prifoner were under aaual hmacy at the time of thO' 
offenCe committed. 

A man that is forJuJ E5 mutUJ 41 lIativitat', is in preCumption of. 
Jaw an ideot, and the rather, becaufe he h3!h no poffihility to under. 
fiand what is forbidden by law to be dont', or-;Jrider what penaJtie$ 
(71): but if }t can appear, that he hath the uTe of underfiandiog, 
which many of that condition di(cover by figns to a very IV 
meafure, then he may he tried, and fuirer judgment and execuUc.a, 
ChQ great C:lUcion. is to be ufed therein (0). 

I come now to apply what bas been faid to the various natunit 
capital crimes. 

If a man in his found memory commits a capital ofTenf.e,.ad 
hi, arraignment he becomes abfolutely mad, he ought not by law 
be arraigncd-during {oeh his phrenzy, but he remitted to prifOD uptiI 
Ibat incapacity be removed; the reafon is, bceaufc he cannot. 
"ifedly plead to the indiament; and this hold. as well in eM.. 
trea!oa. as fdony, even th(l the delinquent jn bi, found [ 
Dad were .xamiDCll, and ~OIlfdred the oifenfe before hi, 3S 
~: A .. ~ by the Gatutc of S~ H.8. MI.IQ. 





the phrenzy was counterfeit; but none of there appearing, and the 
hondly and virtuous deportment of the woman iii her health being 
known to the jury, and many circumllances of in[anity ap
pearing the jury found her not guilry, to the fatisfa8ioD of an thac 

• heard it. 



misfortune, IzDw far it tllcufit" in m
mi Mit. 



• 
not altogether free trOI1l all pGDid1meDt (6) • E. ... 7. ",.. 
fly (e). 

A~ to criminal proceedings, if the aCt, tJitt is committtd be limply 
c I, and per infortrtnium. regularly that a6t, WlI!da, were it doDe 
IX all,,,,i intentione, were punifbable wi~~4~i, no,," Oy [L: '"' • 

Eng/old to undergo that puniChment; for it is the wiU and inteo

tion, that regularly is equired, as weD as the Btl and e'fCDt, to mab 
• the ·ffe'l'if.:: c~;tal. 

Now, what that! h ' id t, us fimply cafual. and what the ( J 
'puni lhment, will be a targe confider'd, when we come to 39 
homicide per infortuniu1!N , only fomething will be DCcdl'ary to be (US 

there f here. ~ 
If a m:m do ex :"ttntione and vol ntarily an unlawful aa tending 

to b dily hurt of .any perfon, as by firikio5 o~ beating him. tho he 
he did not intend to kill him, bur file death of the party ftruck doth 

follow thereby within tbe year and day (dJ; or if he lhike at o~, 
and miffing him kills another, whom he did not intend lhi i, 
felony (.J and homicide, and not cafualty or per infortullium. 

So it is if I e be doing an unlawful aa, tho not intending bodily 

harm of any perfon, as throwing a llone at another's horfe, if it hit 

a perfon and kill him; tllis ia felony and homicide;and not prr in/or
trlniulII rJ); for the aet was volulltary. tho the event not intended; 

and the/efore the aet itfelf being unlawful, he is criminally guilty of 

I the confequence, that follo\"vs : . . 
But if a man be doing a lawful aCt without intention of any b0-

dily harm to any pedon, and the death of any perf on thereby en. 
fues, as if he be cleaving wood, and the axe flies from the helve, and 

kills another, this indeed is manflaughter. butfier infortunium; Jod tile
party is not to fuKer death, but is to be pardoned of coune: fOf it 

(I) H •. r!4- intirc1y ill80Ullt, Sec "'Ii. 1." . ..,... 
0) For he forfeill an hi, goods and s.%.,. 2.77, J79' 
nels. a H,,1. 18. F. U,"" •. 30:1. :a (t 8. Corll,e 148, T't!IWft 310. F. 

Co. 1,,/. 14 ., Ct. III/til. alO. By the an- CO"., 354-
ticat l.Iw be _ Ii'" If) malr.c the rame (d) lhe _(OIIoftbiJ i., bl;ClUfe&hcliw 
r~m~are or _.Ii!! .... in uy otlm' clfc doth prcCome. lhat after tbe year" !lay 
.r hOQllcllle r ". ,. if .~ G.&Oti1lS .t a it cannot thea be difcemcd. whet_.
lUrk 1IJ0000d ~1Iy w9IiIW .d kill died of the i\roJu, or _ .. rei __ • 
Uotlte.r, be WI' ~ «0 pay hi. JIIj1I, . .53' 
-~ !JI ..... #.1 •• 1. 90- l4U (,J :rhe tikein thec:afe.r .. _ • 
,,!!-IJ ~., f"! ... ~~/di.- lUll tlrilr.e et -. Wlllitiaf 'ID ""IIII!III(~. - ....... t:4li ___ h,fIf 0IICt , IJ II. ,. •• 
1rtto ... .. Oil _ ute ofoJ O&bn- tIl If H. ,. ~:;... 
pleCe, wbeite 1111 VIM &I wO!', · IIOIftd. •• DIrnt u" 
dNoace to.. .. DOdIer Piliillt ~ Jte II. f{. .., a-.,- ,,'d 

D 
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appears by thp ftatulie of Mar/briJgI, cap. 26. that it was not done 
. [ ] per ft/~tWun (g): yet the Jaws of EIIgland are fo tender of 

4
0 

the life of man, and to make men very cautious in all their 
_lUona that the party, tbo his life be fpared, yet forfeits his g~s, 

r.....,Ibi"'mufl;~~ the *ing"..wace to rellore them. 
There happpeu'd this cale at Peurborough: Deer broke i 0 the 

.com of A. and fpoiled it'in the night-time; 1(1. fets his fervant to ' 
watch in the night with a cbarged gUll at tll~ cornS[ of ~ field, • 
commanding him, that, when he heard any ~~ ~ into the fiand-
ing corn, he iliould ilioot at that place, for it ~ the deer: the maficr 
was in another corner of the fi~ld, rulhed into the fianding corn ; 
the fcrvant according to his mafier's direction iliot, and kill d his 
mailer; it was agreed on all hands, this was neither petit treafon, nor 
murder, but whether it were umple homicide, or per infortulliulll,'was 
a great difficulty: Firfi, the lhoo~l)g was lawful, wben the deer came 
j'nto tlJt: (,0111, i[ being no purlieu, nor procbimed, or chaced de 
again, the' error of the fervant was callfed by the mafier's direCtion, 
an his own aCt; but if it had been a firanger that had been killed 
it had been homicide, and-not mifadventure; 011 tbe other fide, the 
fervant was to have taken marc care, and not to have {hot upon [uch 
a token as mighrhave befallen a man as well as a deer; and therefore 

f fo)' the omilflon of due diligence, and better infpeCtion, hefore he ad
ventured to n oot, it might amount to manflaughter, aud {o be capital. 

J and this feems to be the truer opinion. 
But in the cafe of Sir William HawkfoVort" , related by Baker in 

his chronicle of the time of EdwOl'd IV. p. 223 (hJ he being weary 
of his life, and willing to be rid of it by another's hand, blamed hi, 
parker for fuffering his deer to be def~royed, and commanded him, 

t he fhould awot the next man that he met in his park, that would 
Jlot fta.nJ or fpeak; the knight himfelf came in the night into the 
perk, and being met by the keeper l'efufed to fiand or fpeak; the 

of another nature, ..,i • • that tbe count;, 
Ihould not be amerced where • man Waf 

kiU'd pIT ill/,rtlllli ... for at thai time 
MMrJr .. JICCI&liarly lipified the {eeret pri
Vlte kiUi~ of a _ I as if he WIJ louod 
kill'd, but It WU BOt kaowa by whom J 
aad thul it i. dcfilH:d by Brllll ... LiJ. Ili. 
lit COY"., 'ttl. ,. to be ,,&11/1. IIC~. lad 
in the I ... Of B-1 I. I. 9&. .."Jri_ 
IH.JUd.l",.,. iwuTf'B. ... ~J 
anti;" m.~. til 3u&t.r.., lJj.J. r,..fh 
IO._ ... iM. ..... plJtl~ 

(Jj "0 '41" ' , 



IDST-QRIA PLACftORUM CO'RONJE. ~. 
keeper tbot and killed him, not knowing him to he his maner; tho 
feems to be no fi lony. but e cufeable by the fiatute of Ma/ffaf/orcs i. 
farris (i) for the keepe-r was in no fault, but his mailer i but, 
haJ he known him, it had been murder. _ 

As to matter of high treafon, where the life of the king is cO~f:rn·d, 
it is not fafe too eafily [0 admit an ex~ufe by chance or mi. fOltuue; 
tho fuch facr cannot b~ tr afoll, that was purely cafual and involun-

• cary, fo. th re mull: be ,a compa./Jing or imagining to make trcafon; 
yet a. treafonable intention may be difguis'd under the colour of 
chance, and the fafefy of the king's ite is of highell: concern.
roelH. 

And therefore when Waiter Ti rre!, wi~h a gl~nce of an arrow (rom 
a tree involuntarily, as Matthew PtI, is (k) tells us, kill'd Wlllram 
RujuJ, it could not he treafon, (I) b eaufe the e was no purpofe of 
any mifehief, and hI:: {hot at the de by the kinS's commaud; yet the 
facr was of fuch a confequence, that he fled for it, which was a 
circumfiance that might probably infer, that there was fome ill·m
reation, which might make him guilty of treafon, and llot barely ac
cident. Co. P. C. p. 6. 

Hifiory tells us, that upon a {olemn jufi, or turnament appointed by 
Henry II. king of France, upon the luarriage of his d~ugbter, the king 
himfelf would needs nm, and commanded the earl of Montgomery to 
run againll: him; the earl's lanoe breaking upon the king's cuiralre, 

• a fplinrer fiew into the king's eye, and hit.it, whereof he dit:d: thi, 
wus not treafon, becau 'e purely accidental. 

[S e 1 oller. Dircou~ the zd, th. i. page ~S8, &c.] 

C HAP. VI. 

Conce,.ning ignorance, and how far it prevails, to e~cufi ' in (opittll 
crImes. 

I GNORANCE of the municipal law of the ingcIom, or of the 
penalty thereby inflicted UpOD offenders, doth Dot excufe any, 

that is of ,he age of difcretiOD and compos mentis, from the penalty of til. 

(i) Tbil Ibtule ... al made the n E. I. 
and doth ex Icily enaa, .. Tblt if .ny 
:' JlUMr ~ • t~rp.a:er _denng witb
• ".hie I~, iIIlmdiDK to do dallllge 

.. tl,_o, q4 upon y made 10 him to 

.. tad be will DOt yield, but lIerlh 0: ae. 
fcid&6 ~ WWI lW,c; if fl:cb pa .... 

Di 



HtstORIA PLACITOItUM CORO M. 
breach of it; becaufe every perfon of the age of difcretion and em-
1-1 mmlil it bound to know the law, and prefumed fo to do: 
I,,,.r41ltia nndn, fUI 'lUIS pirt ttnelur, non excujat (a J. 

.,puc in fome cafes illlorantia falli doth excufe, for fuch an igno
rance -many times makes the ad itfelf morally involuntary; and 
indeed many of the cafes of misfortune and cafualty mention'd 
in the fanner chapter are infrances that £aU in with this of igno
rance: I lhaU add but one or two mote. 

It is known in war, that it is the greate~ offenCe for a {oldier 
to kill, or {a much as to aff'ault his general: fuppofe then the inferior 
officer fets his watch. or fentinels, and the general to try the vigi
lqce or courage of his fentinels comes upon them . in the night 
in the pollure of an enemy, (as fome commanders have too r .. ,lhly 
done) the {entine! Ilrikes, or lheots him, taking him to be an enemy; 
his ignorance of the penon eXcUfeth his ofFeofe. 

In the cafe of Lt'Vtl indiCl:ed for the death of Francts Fmman, the 
cafe was, that William Levet being in bed and afleep in the night, 
his fervant hired Frances Freeman to hel p her to do her work, and 
about twelve of the clock in the night the fervant going to Jet out 
Frances thoughtJhe heard thieves breaking open the door j lhe there
fore ran up fpeedily to her maller, and informed him, that fue thought 
thieves were breaking open the door; the mailer rifing fuddenly, and 

takiog a rapier, ran down fuudenly; Frances hid herfelf in 
[43] the buttery i lefHhe fuould be difcovered; Level's wife {pying v 

Fra1f(Is in the buttery, cried out to her llUfuand, " Here they he, that 

" w,uld undo us." Levet ruos ioto the buttery in the clark, not 
knowing Frances, but thinking her to be a thief, and tbrufiing with 
hi. rapier before him hit Franw in the bl'c-afi: monally, whereof 
Ole iDftantly died. This was reSolved to be neither murder, nor 
maoflaughter, nor felony. Pid, this cafe cited by jufikc J01lIl, P • 
• 15 C ... 1. B. R. Cr •• C.,. 538. Cod', cafe. 

{ForDer .,..1 
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eRA P. VII. 

T~uelzinl j1leapacititl, .,. ,xeufa ", rlaJa" .f civil fubjeClioa. 

I cOJ\!E now to thofe incapacities, which I have fiyled Civjl. and 
• to confider how far they indemnify and excufe in criminals, ~C! 

criminal punilhments. 
And firfi: concerning that, which arifeth by reafon of civil {u~ 

jecnon. 
And this civil fubjeCtion is principally o(t~ fubjeCt to hj, prince, 

. the. foriant to his mafier, the child to his parent, and the wife to ber 
hulband. Somewhat I {hall fay of each or'th fe. 

I. As to the firjl of thefe (ubjeitions, tho Jubjea to his prin,,; jt 
is regularly true, that the law prefumes, the king will do no wrong; 
neither indeed can do anr wron, (a); and therefore, jf the king 
command an unlawful act to be done, the ofFenfe of the inftrument 
is not thereby indemnified! b ) ; for though the kinS is not ua- ( ] , 
der the coercive power of the law, yet in many cafes his com- 44-
mands are und.er the directi ve power of the law, wnich confequently 
makes the act itfelfinvalid, if unlaw ul, and fo renders the infirument ot 
the execution tl;ere;( obnoxious to the punifllment of lhe law. 
Vide Stomf. P. C. 1OZ. b. (c); yet in the time of pea<;e, if tWQ 

men combat t<tgether at baTriers, or fo'r trial of !kill, jf one kill 
the other it is homicide; but if it be bv the command of the king. 
~t is raid (d) it is no felony. 11 H. ;. 23, •• 

II. As touching th~ civil fubjed:ion of the child, or jervant; if 
either oftbem commit an act, which in itfc# is treafon, or felony. 
it is neither excnfed nor extenuated as to the point of punUhment 
by the command of his matter, or pareJlt; for the command i. 
"oid and again{\: law, and doth not protect dther the commarukr or 
ahe infi:rument, that ex.ccutes it by ruch command (~). 

(.; CD. LIt. '9'~' 4-
0) A: ifoD .. mao ureA IDOther menly 

loy the king" cODl\lWldmalt. lbat fb~n be 
~ acuf.. to him, but he i. _thdcCa 
liable 10 .. aaiCIII. of falfe iapriCoatnellt. 
~ H. 6. F. M-jr ..... tk foilS Ila. , 
e. 7, .. B. P'".pmu 139' 

(t) Y,b lfrMlIll lM. lit. D, ...... .,.. ,. 

(d) PtrF/fl ... Cb. Jull. but If ... fa 
lai. abridgement of -Uti, cafe, c:.,._ sat. 
r.y., that other jul\ice. in th .. lime qf H •• -
ry VIII. denied thia opinioo of ,.it,_. 
.1Hl bela, that it WI. felon,. to kill .... 
iii jW\iaC aad thl lih, notwitllAlllliu., 
rile connnandmaal of the kiJlf' for ._* 
the commandment i. apiai law. 3 c.. 
IIJll. )6. ,60 . 

(, D.Jt·1"J· ~ ',U. N. EA 
D~ ill..u 
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Ill. As to the ci il fu ~eCl:ion f the wife to tbe hufland: tho in 
many cafes the command, or authority of the bufbano, either expr ~fs 
or implied, doth not pri\ilcge the wife from capital punifhment fqr 
capital offenCes; y-t in lome cafes the indulgence of the law doth 
pri ilege btr from capital punilhment for fuch offenfes, as are in 
tht'mfdves of a capital nature; wherein thefe eufuing differences are 
obfervab e. 

1. If a feme rovert alone without ber bufband, and without the 
coen'ion of ber huiband, commit treafon or felony, tho it be but 
la,ciny, {he lhall fuffer the like judgment an 1 execution, liS if the 

rre (ole; this is agreed 011 all hands. StamJ. P. C. L ib. 1. cap. 19. 
15 E. 2. Corone 383. 

2. But if the commit larciny by the~ coercion of the h\J{· 

[4SJ band, {he is not gujlty. 2: AfJ. 40. , (I) ; and according to. 
,- (orne, if it be py the command of her hllfband. Ibid. (g) which' feems 

to be law, it her hufb.Jlld be preJenl (h); but not if her huiband 
be ab£ nt at the time and plare of the felo,;y commirred. '_ 

3. But this command or coercion of the . hl,lfba~d doth not excufe.~ 
in <Afe of treafon, nor of mun]er, in regard of the heinoufnefs of 
thofe crimes. Mot. Dolton's Jufl. Ca. 10'~ (i). And hence it was 
that in the cafes of' the treafons committed by Ardm and Soml1'
'fIi", (k) 3~ail1fr Queen Ell'zabctll, both their wives were attaint of 
high [reafon, tho their execu~iop was fpared; and yet they were on Iv 
aB'ente s to their hufband's t reafons, and not immediately aCl:ors in it, 
and fo wele prillcipals in the fecond degret; amI upon the fame ac
count the ead of Someljet and his wife were both attaint. as acce./fa: 
lit: be~ ie, in the murder and poifoning of Sir Thomas Overbury (I) . 

•. If the huiband and wife together commit larciny or burglary, 
by the opinion of Braf1on, Lib. m. cap. 32. §. 10 (m). both are 
guilty; and fo it hath been praCtifed by fome judges. Vide Dalt. 
fJ,ifllPll. cap. J04. and poiIibIy in firiCl:nefs of law, unlefs the a6tual 
coercion of the hufband appear, ihe may be guilty in fuch a cafe i ' 
fol' it may many times fall out, that the hu{band doth commit Jarciny 
~ the infligatiD7I, tho' he cannot in Jaw do it by the coercio1t of hia 

(i) N. Ed,t. cap. IS7. 
0) I A"ti, p. 1°4. 
(I) SI"I. 'Tr~". Y.I. I. '1'r 18 fd %9' 
(",) ADd St8. 9. and Fltla, Li •• f, 

ttlp. ~8. ~ H, 11. 14. ~Cpecially. 05; ,.r. 
t" .. '~ttnaluT fob CI-,b". U".t;,. "ritU 
BratJn til FIt/ill aid. lad LL. Cnli, J. 14-

wife; 
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"Wife; but the latter pra8iee hath obtain'd, that if the hulband ana 
wift ommit burglary and iarcioy together, the wife {ball be acquittedt> 
211d the hufuand 0111y convi ed; and with this agre s the old book, 
2 E. 3. Corone 160. Alld thi being the modern praCtice and in fa
'VOrt!771 vit,t' is fittell: to be followed: and the rather, becaufe other
" ife for the fame felony the hufband may be faved by the benefit of -~ 
IJisclergy, and the wife hanged, \vhere the cafe is within cler- [ 6] 
gv (n); tho I confefs this reafon~ is but of fmall value, for 4 
in manflaughter committed jointly by hufband and wife the hulband 
may have his ct rgr, and yet the wife is not on that account to be ' 
privileged by her coverture. I. I 

. And accordingly ill the modem pra8ice, wl\ere the hufband anct • 
,! 

wi , by the name of his wife, have been indil'led for a larciny, or 
burglary jointly. and have pleaded to t e indictment, and the wife 
convi8ed, and the hufband acquitted; merciful judges have ufed to I 

reprieve the wife before jlldgment, beeau[e they have thought, or at 
leall: doubted, thOle the indi8ment was void againft the wife, . ale ap
pearing by the indiCtment to be a wife, and yet charged with felony 
jointly with her hufband. 

Bu~ this is not agreeable to law, for the indidtnent /tands good 
againll: the wife, in as much as every indiCtment is as well feveral as 
joint; and as upon fuch an indiCtment the wife may be acquitted, 
and the hu{band found guilty, fo e converfo the wife may be con-
vieted, and the hu!Land acquitted; for .the indi6hnent is in law 
jbinr, or feveral, as the faCt happens; as fo is th~ book of 15 E. 2. 

Corone 383 . and accordingly has been the frequent praCtice Yide Dall. 
ubi Jup. cap. 104. where there are feveral int1:ances of the arraigning 
of hufband and wife upon a joint indiCtment of felony; which. if 
by law !he could not he any way guilty, had been erroneous, for the 

• indi6lment iuelf had been infuffi ient: therefore. tho the former 
praCtice be merciful, and cautious, it is not agreeable to law; for, 
tho ordinarily according t(J the moder;; praCl:ice the wife cannot be 
guilty, if tbe hufband be guilty of the fame larciny or burglary; yet 
if the huiband upon fuch an indiCtment be acquitted, and the wife 
cODviCt, judgment ought to be given againll: her upon that indiCbnent I 

ra) 11Ie rnfoD of thi. ~. b.caufc .. 
~OIQll. C&IlDOt by law Ioave t~ baMI6t of 
,he cJer y. II Ce. &9' •• yet lA F-. C .. 
r_ 46,. it waa .dmiUcG. tMt a .,,_ 

. daia ~1cr1Y i bowsv.:r, II the law 

D+ 
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(or nf!JTY indi&aeot or daat nature is joint or feveral, as the matter 
falls out upoo the evideoce. ride 22 E. 4. 1 ((1). 

[ ] . 5. But if the huiband and wife together commit a treafon, 
4:7 murder, or homicide, tho the onlv afI"ented to the treaCon. 

they Alan Ito both found guilty, and the wife fhall not be acquirte4 
-upcm abe pre{umption, that it was by the coercion of her hulband, for 
the odioufqeCst and dangerous confequence of the crime; the fas;ne 
law it i t if (he be accdfary to murder before the faCt. 

G. If the bufl;1:lnd commit a felony or treafon, and the wife knoW4 
ingly receive him, (he {hall neither be acce{fary after as to the felony. 
Dor principal as to the treafon, for fuch bare reception of her hu{~ 
hand: for Lbe is fub potejlate viri, and (he is bound to rcceiyc her 
hu(b~; but otherwife it is, of the huiband's receiving the wifo 
knowingly after an offenfe of this nature committed by her (p). 

" M. :$1. E. 3. Rot, 34. Line. e~I'am Rcge. Ricardus Dey E.:J Mar
" geria Clxor ejus indiflati, ;10 rcaptamento fel~ml17t; Margeria dicit. 
4& y ad indittatnentum prediB' lupcr prtditlam Margeriam foBum 
" minus fo.f!iciens tjl, eo quod pr~d' Margeria tempore quo ipla ditlos 
" fcltnes recrpt4.ffc, Jeu eis confentire dcbuijJet, fuit cooperta p~·"d. 

" Rica-roo VlYQ /,.,. t$ adlluc tjl, & om nino Jub potejJate fua. cui ipja 
U i" nu/lo eontraaicere patuit i & ex quo non infiritur in indiBamC1lt~ 
" pt.caiBo, quod ipfo aliquod malum fecit, 'ICC eis confemivit. feu ipfo$ 
.. felones receptavit t itnorante vi,'o foo, petit judiciu1JI,ji ilia, vivmt, 
" "iro Juo, de aliquo rcceptamcnto in p"~fentia vir; lui occaJionari pojJit. 
" -PoJica vi/o & diligenter examinato illdillammto prtediBo lupe,. 
.. pr"faJam Margr.riam jallo, videt:lr curi~, quod indillammtum ii/uti 
.. mi1UlS Jqjfoiens· ejl ad ipfom inde pon~e refponjitram: Ideo c1fet prfk 
" ('OIlS ·verfos ulm oml'lino, &c." . ~ 

ypon whi h record there things are obfervable : 
1. That the wife, if :uone and without her hufband, may be ao-. 

cclfary tQ a felony pcfl [allum. 2. But {he cannot together with her 
huJbnnd be acceffi1.ry to ~ felony poJi fllllJlm; for it lhall be inti rely ad. 
,;.Iced the aCt of the hulbaod; and this is partly the reafon, why ibe 
~DOt be accdrary in rCj::cipt of her huiliand being a felon. becaufe 1he 
~ fl~ p'"fi- vir;. 3. 11lat in this cafe {he was I\ot put to pl.cad to 
UraJ tbe ind~amcnt not guilt" but took her excep ion upon the 

indUl~nt itfdf; and fo note the diverfity between an indiCl .. 
ny, as principal, and the ~ndiChnent of her, u ~. 
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after· fOr in the former cafe 4he &all be put to plead .. , gttillJ to 
indiClment, tho it appear in the body thereof, that {be is Cllwrt. .. 

That vet the ioditlment flood good, as to the hufband; and lIpGJa 

tbi conGderation; tho it is true the hufuand aDd wife may be guilty 
of a treafon. as is before {hewn, yet ii Ceems. file fha.U neyer be ad
judged a traitor barely for receiving her hufuand, that is a traitor. or 
for receiving jointly with her hufuaod aoy otherperfon that isatraitor • 

• unlefs {he were alfo confenting to the treafon, for it Jhall be iatire1y 
adjudged the aa of her hu1band. 

It is certain a feme CII'lItrt may be I'l.lty of mifprifioD of treaIon 
committed by another 'iMn than her huiband: but whether file can be 
guilty of mifprifion of treafon, if Ibe knows her hufband'. treafoa, 
alld ,eveal it not, is a cafe of fome difficulty: on the one fide the peat 
obliga.lion of duty fue owes to the fafety of the king aDd kingdom, the 
horridnefs of the off"enfe of treafon:and the great diUlgcr that mar 
enlue by concealing it, Ieems to render her guilty of mifprifion of 
trcafoll, if fue fuould not detea it; on the other fide, it may be faid. 
~e isJub prJttjiate viri, ihe cannot by law be a witnefs againfi ht.T 
bu1band, and therefore cannot accufe him.' Ideo qutert. But, cer
tainly, if the confented to the treafon of her hu{ba~, tho he weN 
the only atlor in it, {he is guilty as- a principal, and bath no privilege 
wein by her coverture, as is before (hewn. 

[Black{. Com. th. ii. page 3J.-t8. J H~wk. P. C. 1.) 

C HAP VIII. 

COJlelrning the civil incapacities by compulfion and ~ar. 

I JOIN thefe two incapacities together, becaufe they are much or 
the fame nature, as to many purpo[es; and how far thefe give a 

privilege, exemption, or Illitigation in capital punifhments, is now to 

J>e confidered. 
Firji, There is to be obferved a difference between the times of 

war, or public infurreClion, or rebellion. and the times of peace. for 
in the times of war, and public rebellion, when a perfon is under {o· 
great a power, that be caDDOt re{j!1: or avoid, the law i~ fome cab 

• 
allows an impnity for pana c:ompell'd, or drawn by rear of death, to 

do fome
o aa. in tbc¢&\v41 ~ admi~ IlQ ~~ ~ the time 

g(~. 
.,v. il 
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M 21 E. S. e,rOlll Rege. RBI. 101. Lint:'. "'Yolter tit A!y,,\~!o1t, 

" and dM~ of his confederates at St. Botolp~'s Regiam poteJIotem 
~ .AjJumUltis) f5 ut de Gum-t1 inJurgmtes' qumdam Tlzomam de Okeham 
" jzn.rl11l ;. ~ap;toneum, & majorem Juum tligcrunt," ferzed on two 
Atir-. anihook away the com (oJ; appointeJ a bell to be TUng (b) ; 
ael commanded, that at the ringiag thereof ipji & torum quili!m tJlmt 
paroti, ~c. "EI pJum homitm villte prtedjl1te, qui ad maleficio (u/f 
.. 'cDnfintiri tlo/uerum, cepnunt, (5 ells Jibi jurare feceruNt ad impriJas • 
" .lilas "",,,utenendas." They were arraigned upon the indi6tJnent, 
and -committed: " Illi, qui (oaflifueruntjurare, dimiltuntur ptr manu
n c4ptimcm j (5 iffi, fjTti rueperunt denari(Js, 'Pttunt fJ1!od, ex quo pollt 
.. ptr indillmncntum pr~dift7lm, quod ipji coolli fi(eru~t recipere della-
f' rios contra VO/ulltlllem JUOIll, petullt, quod pqlfll1t quieti recedert ~ fJf 

[ ] 

H ccnfidl'l alul7I eJI per curtfm, quod nihil maii in his reperjtur; 
50 H fid fllli.'1 curia nondum adviJatur, dies datflu c.fl per manucap--

4' tiar.em, i"~() 'lief/it jurata." I find no further proceeding agarn.lt 

them. 
, "M. 7 ll. 5. coram Rcge. Rot. '20. Herif. cited C,. P. C. p. 10: 

11lOfc, that fupplied with viCtuals Sir .Jolm Oldca/lle, and his accom
plices then in re~lIion, as is faid, were acquitted by j~dgment of the 
court; becaufe it was found to be rlone pro timorc 11/01-tis, & quod 1"e
ulerurlt, quam cit a potue, lint: nOle, it was only furniiliing of viCtuals, 
and Pt-D timon morlis, whi h excufed them: for after the battle of 
E't'tjoa1ll in 49 H. 3. when that prudent ad was made for the fetding 
(If the kingdom, called Dil/um de Kenihvorth, thofe, that were' drawn 
fo ,affin the harons againft the king, tho they were not put into the. 
rank of thofe that paid five years value of their 1ands for their affifl:
anee, viz. thofe, that gratis, & vo/untarie, C$ ncn coalli mifirunt fir
vitia Jua COttlr4 rcgem, C$ QUs filium (c); yet, it [eems, th y were 
put to a fmallcr mulCt i for by the 12th, 13th, 14th, and 15th arti
cles: " C(JIIBi, vel "mu duffi, qui venerunt ad btlla, nee pugnaverunt, 
" nte male (eeerunt; impotentes, qui vi vel metu coalli mfferunt firviti4 
.. fo(l f(Jntra reg,mI, wi QUI Jililll'll; ooafli, vel metu d,.fli, qui (uerunt 
" tieprlflJatotcs. t,:f cum principali"us pr.:cdonibus prllCdati(Jtles [eurunt, ' 

by Arlie. II. "Laici mlnirelte, procu • 
.. rante. negotia comiti. Leycefltiz & 
(' complicium fUClrwn. altrabendo bo-
" miDC$ per mmdacia & falfil3lti, inJli. 
,. glndQ pani comiti, & fuorum, detra_ 
" hendn parti legia " filii fui. opulliaotuf 
.. per qualll1QD akt IUra eOTwn per d\lOt 
II ;IIIl105o" 
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& quallCfa cmrmolh PDtlleru"t, recdfirunt, & ad domos rellirthd; 
H [emptorts fiil1lttr rtrtnll alimarum 'Valorem honorum, fJu.r em,~ 

(I rl'jlituant, & i1l miJmcordia dtmzini regis jint, quia ctntra jujlititl1ll 

" jecmmt, quia rtK inn;huit, jam diplidio anne clapfi;] i/li, qui (Ill 
« mandatum' comitis Leycejiri.r ingrlfi funt NOI·thampton, nee pugna

« 'Verunt, ner: malum forerunt, jed ad EccleJiam fugerunt, ~ando ,.'gem 
•• venientem viderunt, & hoc fit attinflum per bonos, fil'Vant, quantum 

" 'Valet terra eorum per dimidium annum; illi,_ ui ex feodll conlitis te1ll

(I hant,fint filummmifiricordia domini regis: imp9tentes, & alii [ ] 
" h~mi1lls. qui nihil mali /ecerulft, Jlatim rehaheant terrras 51 
"fuas, & damna remp' ellt in curia domini regis. U 

But even i~ fuch cafes, if ' the whole .circumfiances of t~e cafe be 
{uch: ~hat he can fufficiently reCtO:, or avoid the power of fuch rebels, 
he.is inexcufable, if UpOA a pretence.of fear, r douht of compulliOIl, 
he -affift them • 

. Now as to times and places of peace. 
If a man be menaced with death, unlefs he will commit an aCt of 

treafon, murder, or robbery, the fear of death does not excufe him, 
jf he commit the fad:; for the law hath provided a fufficient remedy 
againfi (uch fears by applying himfelf to the courts flnd officers of 
juftice for a writ or precept de Jecuritate pacis (d). 

Again, if a man be defperately affaulted; and in peri) of death, and 
• eanoo[ otherwife ,{cape, unlefs to fatisfy his affo.ilant's fury he will 
kill an innocent perfon then prefent, the fC!ar ~nd aClual force will not 
acquit him of the crime and punilhment of murder, if he commit the
fad:; for he ought rather to die himfelf, than kill an innocent: but 
jf be cannot·otherwife fave his own life, the law permits him in bit 
own defenf~ to kill the a £I"ailant ; for by the violence of the affault, 
and the offenfe c mmitted upon him by the affailant himfelf, the Jaw 
of natur.e, and neceffity, hath made him his o'wn proteflor cum dehito me. 
aeramine incu/pat.r tute/l, as ihall be farther fhewed, when we come 
tp the chapter of homicide fi aeJmdendo (*). 

But yet farther, it is true in cafes of war between fovereign prince. 
the law of nations allows a prince to begin hoftillty with fuch a prince 

' that defigns a war againfi him; and jf the fear be real, and upon jull 
g.round, non tantum de potentiii Jed & ae a"im!J.--Grot ae jure helli tS 
pacis, . Lih. II. cap. 22. §. 5. he may prevent the otbit's aCtual ag
greffion, aond need not expeCt, till tb,e other aCtually invade him, wheq. 

(!' Ste thi! writ in the Rt/~tf',fqf. SI. ~. F. N. 6.Ft!. ldit. 79. N. Uj" 117. 
(. ) rtlJu r.p. 3l, 

poffiblJ 
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po6ibly it .. too late to make a Cafe defenfc; ad the reaCon it. 
-.urc 1bey are DOt mr any fuperior, tbat may by hi, 

• ,..aa Qr interpofitioD fecure the prioce apinft fach a jull 
therefore in {uch cafe the law of DariollB aDo .. a priDe • 

• ,,,,0.< lor his own fafety. I 

it is ocherwife between fubjeds of the fame princv.lU..l. {can 
" jufl: grounds, that B.-intends to kill him, and is aa-ured, that he 

royide. weapons, and lics in wait fo to do; yet without an adua1 at .. 
fawlt by B. upon A. or upon his houfe, to commit that faa~ A. may 
DOt kill B. by way of prevention j but he mua avoid the danger by 
~ or other means; for a bare fear, tho upon ajuficaule, and tho 
it be npon a fear of life, gives not a man power to take away Ihc life 
of another, but it mun be an aaual and inevitable danger of hi. own 
Jife j for the law hath provUled a fecurity for him by Bight, and rc-

oUTfe to the civil magifiJ':lte fo; pTotecHon by a writ or precept tie 
j'cflritat! pac;' . ~ld thus far touchiug the privilege by reafon of co,m. 
l>uHion or fear. 

I 
[4- Black!. Com. ch. i. p. ]0.] 

.. 

C HAP. IX. 

Concerning the privilege by reaJon if neceffity. 

, LTHO all compulCion carry with it fomewhat of neceffity, ani 
abates fomewhat of the voluntarinefs of the aCt: that is done, 

t there are fome kinds of neceffities, that are not by any external 
.ompu\fioo or force. 

Touching the: neceffity of felf-prd'ervation againfi an injurious af-
fault fomcwhat bath bt:en laid in the Iaft chapter, and more will be 

id hereafter in its due place: I {hall proceed therefore to other in
ftancel. 
I ] TIle neceffity of the prefervation of the peace of the king- ' 

53 dom by the apprehending notorious malefaCtors excufeth ( 
fome alb from.being felony, which in the matter of lhem.. without ' 
Gicb necdIity were felony. 

If a thief reiifi, and will not luKer ltimftlf to be taken upon hue 
• (ry or purfuit, jufliciari fi nohlit permitt"" it ~ be killed by the 

·~IMd_1I. it uno fc:lony ra); de f'U TIitk illliru T" . 
(,,) ~ /-V. N, I. J~ 
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By the tbtatea 'of s ~ 4 E . . 6. cap. 5. and 1 Mar. ~IIP. l~ 

there· be a riotQus affcmb1r to the number of twelve alfemMcd r.o 
commit tbe diforders mentt()ned in thofe aas, tho jufiices of poICt't 

the 1herilf, mayor, or ocher officer of any corporation, ~c. ma, 
t"aifc a power to (uppre(s and appreh"nd them; and, if they difpene 
RGt upon proclamation, if atly of the rioters be kill'd, or maimed. or 
hurt by the jufiices, ~c. or thofe afrembled by them to tuppref. the 

• riot, it is bV this aei difpunifhable. 
It is true, this aei (b) continued onl" during queen Elisahetli', 

life, and is now expired (c); but altho, perchance, as to the killing 
()f (uch perCons, as do not prefently return upon proclamation to their 
homes, it n~eds tile ai'il of an aa of parliament to indemnify them; 
Jet.if they attempt any riotous .a, and cannot be otherwife fupprefi. 
the fheriW, or juftice of peace may make u(e of fuch a force Upoo 

them for prefervation of the peae as well by the Common I~w, as 
by the fiatute; quod vide in Andtrfln's Rep. part 2. 7f. 49. p. 67. BIIT
ton's cafe in fine; and the fiatute of 13 H. 4. cap. 1. in principia, and 
! H. 5. cap. 8. whereby all men are bound, upon warning, to be af
tifiaot to the lheriff and jufiice for the fuppreffing of riots even by 
force, if it canoot be otherwife eileeted; fo that the dauCes touching 
this matter in the temporary fiatutes of S & 4 E. 6. and 1 Mar. arC 

but .purfuant to the' law and former fiatutes for neceffity of preferving 

thepeaee. 
Some of the caCuifis, and particularly Covarrrwias, T~ 

I. De forti ~ rapi"" rejiitutione, §. 3. 4-: p. 473. arur GrD- ~41 
I;'S de jure helli ac pacis" Lib. II. cap. 2 §. 6. (d) tell us, that in ~e . 
of extreme neceffity, either of hunger, or clothing, the civil dian. 
buriODS of prCilperty ceafe, and by a kind of tacit condition the 6rft 
Clommunity doth return, and lIpon this, thofe common afi"enions arc 
gounded; " Qu;c9,uid 7lece.f!itas cDgif, defendit." "NecejJitas cJi leJt 

" tmpllr;s fS /fIC;." ." In caJu extrnndl nece.fitatil omnia funt cfnnmu-
. "ill .'" and therefore in fuch cafe theft is no theft, or at Ie aft not IJl1-
nifbable, as theft; and fome even of our 'own lawyers (I) have af
£m:ed the fame; and very bad ufe hath been made of this conceffion 

t Ce •• I. ''I. s. a DeW .a wu maGe liD 
much ,he w.c pIIfpOfe, whi,h i. papeo
,ual. 

r 4 ) See 'ufo 4, jvt ".,.,.~, u. n. ''I. 
6. t 6. 
_ I') Brill,.. "p. 10. Cromp'. iI'h" IL I. I, .•. DMI. ",,1. ,.p. 9,.. 
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by fome of die J~ caruia. in Fraaie. who have thereupon ad

vired a~ itad fervants to rob their malter •• when they ha~'e 
judp ~l,es in want of neceffaries, of clothes. or viau:I]s; 
w~ they tell them, they themfelves are the competent judg~; 
U4n~I' means let loofe, as much as they can, by their clothinG of 

fiDbabii,ity. all the ligaments of property and civ;J fociety. 
I do tberefore take it, that, where perfons live under the fame 

civiJ government, as here ill England. that nile, at leaft by the Jaws 0 

of England, is falfe; and therefore. if a perfon, being under necef-
1ity for want of vittuals, or clothes, iliall upon that account clan

defiinely, and animo furandi fl:eal another man's goods, it is felony (f) 
and a crime by the laws of England puni(hable with death; altho the 
judge, before whom the trial is, in this cafe (as in other cafes of ex
tremity) be by the laws of Eng/and intrufl:ed with a power to reprieve 

tlle offender before or after judgt ent, in order to the obtaining the 
king's mercy. 

Fur j . Men's properties wO)Jld be under a fl:range infecurity, being 

laid open to other mens necellities, whereof no man can pollibly 
judge, but the party himfelf. 

2 Becaufe by the laws of this kingdom (gJ fufficient pTOvifioll • 
made for the fupply of fuch neceffities by colleetions for the poor, and 

[ ] 
by the power of the civil magifhate; and confonant here. 

55 unto feems to be the law even among the Jews, if we may 

belitve the wifefi of kings. Proverbs vi. 30, 31, " Men dQ not de. 

" JP!{i a thi!/; . - lie jieal to Jatisfy his foul, when he is hungry; but if 
~he be found, he /hall reJlore fiven.:fold, and /hail give all the Juh. 

I. "jiance if his houfe :" It is true, death was not among them the 
peualty of theft, yet his neceffity gave him no exemption from the 
ordinary punilbment infliCted by their law upon that offenfe 0). 

( ludeed this rule, " in caj" extrlme necejJitatis omnia Junt ,fQI1U1I". 
_ "aill," does hold in fame meafure in fome particular cafes, where 

by the tacit confent of nations, or of fome particular countries or 
ti:K;icti«, II hath obtain'd. 

• Among the Jrws it Wal lawfuUn cafe of hunger to pull ears of 
Itnding corn, and eat, Matth. xii. 1. t.5c. (i) and for one, that 

1IIP'''''''''1..1 ) SH D.JI,. wi f.~ 
I ..a Eiu,. tilt • •• ltIc. 

.... 111. ... """ eu, their ordinary ?unilblllellt berng 
'JIGCWIiary ould a'lke. 111m only when 
.. lit a condition to .ofwern; and 

Che fa. rea(Qlla, wh~ wOllld 
,... ~ by DO .... be C&&CD4c4 

~ a corponl, much leCa to a .. pital p"" 
nllhlUellt • 

Ii) F()r tile 1'1*11«, obJe&ed apial-u 
0fI.1, 011 acc.oWlt,o[· ita bcUli cloQe ~ '" 
~tIJ *'1. M.r.l'1li. &3 • .,~ J..ui ri-
I, _to . 




