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PREFACE.

ON the 5th March, 1872, in moving that the ‘“ Indian
“ Evidence Act” should be taken into consideration
by the Legislative Council, I said—* many topics
“ closely connected with the subject of Evidence are
“incapable of being satisfactorily dealt with by ex-
“press law. It would be easy to dilate upon the theory
“on which the whole subject rests, and the manner in
“ which an Act of this kind should be used in practice,
“I think, however, that it would not be proper to
“do so on the present occasion. I have therefore
“put into writing what I have to say.on these
“subjects, and I propose to publish what I have
“ written, by way of a commentary upon, or intro-
“duction to, the Act itself. T hope that this may be
“some use to Civil Servants who are preparing
“in England for their Indian career, and to the law
“students in Indian universities. The subject is
“one which reaches far beyond law. The law of
“evidence is nothing unless it is founded upon a
“ rational conception of the manner in which truth
“ as to all matters of fact whatever ought to be in-
“ vestigated.”

This, written for the most part before these
remarks were made, but corrected and completed
since my return to England, is the Introduction re-
ferred to.

Angust 30th, 1872,
4, Parzx ButLpixes, Taurrr,
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POSTSCRIPT.

IN the Gazette of India of August 17, 1872, a Bill
for the Amendment of the Evidence Act is published
for the first time. In the Statement of Objects and
Reusons appended to the Bill it is said that “the
primary object of this Bill is to continue certain rules
wh.ch it is believed were inadvertently repealed by
the Indian Evidence Act.” It is added that “at the
same time opportunity is teken to correct some
clerical and other accidental errors to which attention
has been called.” .

If the Bill has already become or should hereafter
become law in its present shape, the following errata
should be made in the Act as printed below :—

1. S. 32, clauses 5 and 6, after ‘relationship”
insert “ by blood, marriage, or adoption.”

2. S. 41, in each of the last three paragraphs, after
the word “judgment” add the words “ order
or decree.” ‘

3. S. 45, after the word “art” add “or in ques-
tions as to the identity of handwriting.”

4. S. 57, paragraph 13, after the word “road ” add
‘““on land or at sea.”

8. S. 66, after “in whose possession the document
is ” add “ or to his attorney or pleader.”
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Postscript. vii

6. Tn S. 91, exception (2), for “under the Indian

Succession Act” read “admitted to probate in
* British India.”

7. In 8. 92, proviso 1, for * want of failure ” read
“ want or failure.” '

8. In S. 108, for “when” read ‘provided that
when,” and for the word ““on” in the last line
read  shifted to.”

9. InS. 126 (paragraph immediately preceding the
explanation)and in section 128 insert ““pleader”
after “barrister.”

10. In S. 126 paragraph 2, for “criminal” read

“ illegal.”

11. InS, 155, paragraph 2, for “ or has had the offer
of a bribe " read * or has accepted the offer of a
bribe.”

12. In the repealing schedule No. 3, third column,

add “except section 12.”

Of these errata three, viz., Nos. 8, 10, and 11, make
substantial alterations in the Act on points on which
it was drawn advisedly in the words in which it now
stands, for various reasons which were carefully con-
sidered and regarded as satisfactory. Upon these
points there is of course room for difference of opinion,
but there was no inadvertence.

Septemder 30tA, 1872,

4, Parzr BuiwLpincs, Tauris,
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THE

PRINCIPLES OF JUDICIAL EVIDENCE

BEING AN INTRODUCTION TO THE

INDIAN EVIDENCE ACT
(L of 1872).
—e—
CHAPTER 1.
GENERAL DISTRIBUTION OF THFE SUBJECT.

Almost every branch of law is composed of rules of which

Char, 1.

gome are grounded upon practical convenience and the Techuical

experience of actual litigation, whilst others are closely con-
nected with the constitution of hwman nature and society.
Thus the criminal law contains many provisions of no general
interest, such as those which relate to the various formns
in which divhonest persons tamper with or imitate coin;
but it also contains provisions, such as those which relate to
the efteet of madness on responsibility, which depend on
several of the most interesting branches of moral and physical
learning.  This is perhaps more conspicuously true of the law
of evidence than of any other branch of the law, Many
of its provisions, however useful and necessary, are technical ;
and the enactments in which they are contained can claim
n) other merit than those of completencss and perspicuity.
The whole subject of documentary evidence is of this nature,
Gther branches of the subject, such as the relevancy of facts,
are intimately counected with the whole theory of human
knowledge, and with logic, as applied to human conduct.
The object of this introduction is to illustrate these parts of
the subject, by stating the theory on which they depend

and on which the provisions of the Act proceed. As to more

and gene-
ral ele-
ments  of
aw,



2 General Distribution of the Subject.

Cuar. 1. technical matters, the Act speaks for itself, and I have
nothing to add toits contents.
Relationof  The Indian Evidence Act is little more than an attempt to

ﬁ&mt?‘;fn_ reduce the English law of evidence to the form of express
zlfiﬂh law  propositions arranged in their natural order, with some modi-
of evi- . . .

dence. fications rendered necessary by the peculiar circumstances

of India.

English Like almost every other part of English law, the English law

i‘;‘z‘e‘;fw of evidence was formed by degrees. No part of the law has
been left so entirely to the discretion of successive generations
of Judges. The Legislature till very rccently interfered
but little with the matter, and since it began to interfere, it
has done so principolly by repealing particular rules, such as
that which related to the disqualification of witnesses by
interest, and that which excluded the testimony of the parties ;
but it has not attempted to deal with the main principles of the
subject.

Tts want It is natural that a body of law thus formed by degrees,

‘;ﬂ:&"e and with reference to particular cases, should be destitute of

ment.  arrangement, and in particular that its leading terms should

never have been defined by authority ; that general rules
should have been lnid down with reference rather to par-
ticular circumstances than to general principles, and that it
should have been found necessary to gualify them by excep-
tions inconsistent with the prineiples on which they proceed.
tl))‘x‘l‘\“:‘:xll::lﬂ When this confusion had once been introduced into the
g it subject it was hardly capable of being remedied either by
courts of law, or by writers of text-books. The courts of
law could only decide the cases which came before them
nocording to the rules in force. The writers of text-books
could only collect the results of such decisions.  The Legisla-
ture might, no doubt, have remedied the evil, but comprebensive
legislation upon abstract questions of law has never yet been
attempted by Parliament in any one instance, though it has

in several well-known cases been attended with signal success
in Tndia.



Fundamental Rules. :

That part of the English law of evidence which professes to Cuar. 1.
be founded upon anything in the nature of a theory on the Funda-

. 1
subject may be reduced to the following rules :— :_j;‘;“‘of
(1) Evidence must be confined to the matters in issue. tlgl(‘,}h
(2) Hearsay evidence is not to be admitted. evidence,

(3) In all cases the best evidence must be given.

Each of these rules is very loosely expressed. The word
‘evidence,” which is the leading term of each, is undefined
and ambiguous.

It sometimes means the words uttered and things exhibited
by witnesses before a court of justice.

At other times, it means the facts proved to exist by those
words or things, and regarded as the groundwork of inferences
s to other facts not so proved.

Aguin, it is sometimes used as meaning to assert that a par-
ticular fact is relevant to the matter under inquiry.

The word ‘issue’ iy ambignous.  In many cases. it is
used with reference to the strict rules of English speeinl
pleading, the main object of which is to defime, with great
accuracy, the precise matter which is aflirmed by the one
party to a suit, and denied by the other.

In other cases it is used as embracing generally the whole
subject under inquiry.

Again, the word ‘hearsay ’ is used in various senses.  Some-
times it means whatever a person is heard to say ; sumetimes
it means whatever a person declares on information given by
some one else; sometimes it is treated as being  nearly
synonymous with *irrclevant.

If the rule that evidence must be confined to the matters Ambiguity
in issue were construed strictly, it would run thus: « No °of rule as

to confin-

witness shall ever depore to any fact, except those facts which ing evi-
. . . dence to

Ly the form of the pleadings are aflirmed on the one side and issue.

denied on the other” So understood, the rule would obviously

put a stop to the whole administration of justice, as it would

exclude evidence of decisive facts.

A sues B on a promissory note. B denies that he made the o

hote.
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Cauar, L

Ambiguity
of the rule
excluding

hearsay.

Geneval Distribution of the Subject.

A has a letter from B in which he admits that he made the
note, and promises to pay it. This admission could not be -
proved if the rule referred to were construed strictly, becaunse
the issue is, whether B made the note, and not whether he
admitted having made it.

This absurd result is avoided by using the word ¢ evidence’
a8 meaning not testimony but any fact from which any other
fact may beinferred. Thus interpreted, the rule that evidence,
must be confined to matters in issue will run thus : < No facts
may be proved to exist, except facts in issue or facts from
which the existence of the facts in issue can be inferred; but
if the rule is thus interpreted, it becomes so vague as to be of
little use ; for the question naturally arises, from what sort of
facts may the existence of other facts be inferred? To this
question the law of England gives no explicit answer at all,
though partial and confused answers to parts of it may be
inferred from some of the exceptions to the rule which excludes
hearsay.

For instance, there are cases from which it may be inferred
that evidence may sometimes be given of a fact from which
another fact may be inferred, although the fuct upon which
the inference is to be founded is a crime, and although the
fact to be inferred is also a crime for which the person against
whom the evidence is to be given is on his trial. .

The full answer to the question, ‘ what facts are relevant,’
which is the most important of all the questions that can be
asked nbout the law of evidence, has thus to be learnt partly
by experience, and partly by collecting together such crooked
and narrow illustrations of it as the one just given.

The rule that  hearsay is no evidence’ is vague to the last
degree, as each of the meanings of which the word ‘ hearsay’
is susceptible is sometimes treated as the true one. As the
rule is nowhere laid down in am authoritative manner, its
meaning has to be collected from the exceptions to it, and
these exceptions, of which there are as many as twelve or

thirteen, imply at least three different meanings of the word
* hearsay. il



Hearsay.

Thus it is a rule that evidence may be given of statements Cuar. I
which accompany and explain relevant actions. As no rule
determines what actions are relevant, this is in itself unsatis-
factory ; but as the rule is treated as an exception to the rule
excluding hearsay, it implies that ‘hearsay’ means that
which a man is heard to say. If this is the meaning of
hearsay, the rule which excludes it would run thus: ‘No
witness shall ever be allowed to depose to any thing which he
bas heard said by any one else” The result of this would be
that no verbal contract could ever be proved, and that no one
could ever be convicted of using threats with intent to extort
money, or of defamation by words spoken, except in virtue of
exceptions which stultify the rule.

Most of the exceptions indicate that the meaning of the
word ‘ hearsay ’ is that which a person reports on the infor-
mation of some one else, and not upon the evidence of his own
senses. This, with certain exceptions, is no doubt a valuable
rule, but it is not the natural meaning of the words ¢ hearsay
18 no evidence,”and it is in practice almost impossible to divest
words of their natural meaning.

The rule that documents which support ancient possession
may be admitted as between person who are not parties to
them, is treated as an exception to the rule excluding hearsay.
This implies that the word ‘hearsay’ is mnearly, if not
quite, equivalent to the word ‘irrclevant” But the English
law contains nothing which approachcs to a definition of
relevancy.

The rule which requires that the best evidence of which & Rules as
fact is susceptible should be given, is the most distinct :_f,’,ig:ce_
of the three rules referred to above, and it is certainly
one of the most useful. It is simply an amplification of the
obvious maxim, that if a man wishes to know all that he can
know about a matter, his own senses are to him the highest
possible authority. If a hundred witnesses of unimpeachable
character were all to swear to the contents of a sealed letter,
_and if the person who heard them swear opened the lettem
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CHar. 1.

Ambiguity
of the word
*evidence.

Eflects of
this ambi-
puity,

General Distribution of the Subject.

and found that its contents were different, he would conclude,
without the intervention of any conscious process of reasoning
at all, that they had sworn what was not true.

The ambiguity of the word ‘evidence’ is the cause of a
great deal of obscurity apart from that which it gives to the
rules above mentioned. In scientific inquiries,and for popular
and general purposes, it is no doubt convenient to have one
word which includes—

(1) The testimony on which a given fact is believed.

(2) the facts so believed, and

(3) the arguments founded upon them.

For instance, in the title of “Taley’s Evidences of Chris-
tianity,” the word is used in this sense. The nature of the
work was not such as to give much importance to the dis-
tinetion which the word overlooks.  So, in scientific inquiries,
it is scldomn necessary (for reasons to which T shall have
occasion {o refer hereafter) to lay stress upon the difference
between the testimony on which a fact is believed, and the
fact itself.  In judicial inquiries, however, the distinction is
most important, and the neglect to observe it has thrown
the whole subject into confusion by causing English lawyers
to overlook the leading distinetion which ought to form the
principle on which the whole Jaw should be classified. I
mean the distinetion between the relevancy of facts and the
wode of proving relevant facts.

The use of the one name *evidence’ for the fact to be
proved, and the means by which it is to be proved, has given
a double meaning to every phrase in which the word oceurs,
Thus, for instance, the phrase * primary evidence’ sometimes
means a relevant fact, and sometimes the original of a docu-
went as opposed to a copy. ‘Circumstantial evidence’ is
opposed to *direct evidence” But * circumstantial evidence
usually means a fact, from which some other fact is inferred,
whereas ‘ direct evidence ' means testimony given by a man
as to what he has himself perceived by his own senses. It
“would thus be correct to say that circumstantial evidence



English Law of Evidence.

must be proved by direct evidence—a clumsy mode of expres-
sion, which is in itself a mark of confusion of thought. The
evil, howevet, goes beyond mere clumsiness of expression,
People have naturally enough supposed that circumstantial
and direct evidence admit of being contrasted in respect of
their cogency, and that different canons can be laid down, as
to the conditions which they ought to satisfy before the court
‘s convinced by them. This, I think, confuses the theury
of proof, and is an error, due entirely to the ambiguity of the
word *evidence.

It would be a mistake to infer from the unsystematic
character and absence of arrangement which belong to the
English law of evidence that the substance of the law itsclf is
bad. On the contrary, it possesses in the highest degree the
characteristic merits of English case law.  English case law,
as it is, is to what it ought to be, and might be, if it were
properly arranged, what the ordinary conversation of o very
clever man on all sorts of subjects written down as he uttered
it, and as passing circumstances furnished him with a text,
would be to the matured and systematic statement of his deli-
berate opinions. 1t is full of the most vigorous sense, and is
the result of great sagacity applied to vast and varied ex-
perience.

The manner in which the law of evidence is related to
the general theories which give it its interest can be under-
stood only by reference to the natural distribution of the
subject, which appears to be as follows ;—

All rights and liabilities are dependent upon and arise out
of facts.

Every judicial proceeding whatever has for its purpose the
ascertaining of some right or liability. If the proceeding is
criminal, the object is to ascertain the liability to"punishment
of the person accused. If the proceeding is civil, the object
is to ascertain some right of property or of status, or the
right of one party, and the liability of the other, to some forn»
of relief.

CHar, L

Merits of
English
law of
evidence,

Natural
distribu.
tion of the
subject.
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Mlustra-
tion,
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In order to effect this result, provision must be made by
law for the following objects :—First, the legal effect of
particular classes of facts in establishing rights and liabilities
must be determined. This is the province of what has been
called substantive law.  Secondly, a course of procedure
must be laid down by which persons interested may apply the
substantive law to particular cases.

The law of procedure includes, amongst others, wo main
branches,—(1) the law of pleading, which determines what in
particular cases are the questions in dispute between the
parties, and (2) the law of evidence, which determines how the
parties are to convince the court of the existence of that state
of facts which, according to the provisions of substantive law,
would establish the existence of the right or liability which
they allege to exist.

The following is a simple illustration: A sues B on a bond
for Rs. 1,0¢0. B says that the execution of the bond was
procured by coercion.

The substantive law is, that a bond executed under coercion
cannot be enforced.

The law of procedure lays down the method according to
which A is to establish his right to the payment of the sum
sceured by the bond.  One of its provisions determines the
mauner in which the question between the parties is to be
stated.

The question stated under that provision is, whether the
execution of the bond was procured by coercion,

The law of evidence determines— .

(1) What sort of facts may be proved in order to establish
the existence of that which is defined by the substantive law
as coercion. '

(2) What sort of proof is to be given of those facts.

(3) Who is to give it.

(4) How is it to be given.

"+ Thus, before the law of evidence can be understood or

spplied to any particular case, it is necessary to know so



Relevancy of Facts.

much of the substantive law as determines what, under given
states of fact, would be the rights of the parties, and so
much of the law of procedure as is sufficient to determine
what questions it is open to them to raise in the particular
proceeding.

9

CHAP. 1,

Thus in general terms the law of evidence consists of Result.

provisions upon the following subjects :

(1) The relevancy of facts.

(2) The proof of facts.

(3) The production of proof of relevant facts.

The foregoing observations slow that this account of the
matter is exhaustive. For if we assume that a fact is known
to be relevant, and that its existence is duly proved, the
Court is in a position to go on to say how it atfects the
existence, nature, or extent of the right or liability, the
ascertainment of which is the ultimate object of the i mquu’),
and this is all that the Court has to do.

The matter must, however, be carried further. The three
general heads may be distributed more particularly as follows :

1 .The Lelevaney of Fucts—Facts may be related to
rights and liabilities in one of two ways,—

(1) They wmay by themselves, or in connection with other
facts, constitute such a state of things that the existence of
the disputed right or liability would be a legal inference from
them. From the fact that A is the eldest son of B, there
arises of necessity the inference that A is by the law of
England the heir-at-law of I3, and that he has such rights as
that status involves. From the fact that A caused the death
of B under certain circumstances, and with a certain inten-
tion or knowledge, there arises of necessity the inference that
A murdered B, and is liable to the punishment provided by
law for murder.

Facts thus’related to a proceeding may be called facte in
issue, unless their existence is undisputed.

Relevancy
of facts,

1 Facts in
issue,

(2) Fucts, which are not themselves in issue in the sense 2. Rele-
“above explaiucd. may affect the probability of the existences"™™ ™'*
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Cuar. 1. of facts in issue, and be used as the foundation of inferences
respecting them; such facts are described in the Evidence
Act as relevant facts.

All the facts with which it can in any event be necessary
for courts of justice to concern themselves, are included in
these two classes.

The first great question, thercfore, which the law of
evidence should decide is, what facts are relevant. The
answer to this question is to be learnt from the general theory
of judicial evidence explained in the following chapter.

What facts are in issue in particular cases is a (uestion to be
determined by the substantive law, or in some instances by that
branch of the law of procedure which regulates the forms of
pleading, civil or criminal.

Proof of II.  The Proof of Belevant Fuets—Whether an alleged fact
;-:i:-:.am is a fact in issue or a relevant fact, the court can draw no in-
ference from its existence till it believes it to exist ; and it is
obvious that the belief of the court in the existence of a given
fact ought to proceed upon grouunds altugether independent
of the relation of the fact to the ohject and nature of the
proceeding in which its existence is to be determined. The
question is whether A wrote a letter. The letter may have
contained the terms of a contract. It may have been a libel.
It may have constituted the motive for the commission of a
critne by B. It may supply proof of an alibi in favour of A.
1t may be an admission or a confession of crime; but what-
ever may be the relation of the fact to the proceeding, the
court cannot act upon it unless it believes that A did write
the letter, and that belief must obviously be produced, in each
of the cases mentioned, by the same or similar means. If
he court requires the production of the original when the
writing of the letter is a crime, there can be no reason why it
should be satisfied with a copy when the writing of the letter
is & motive for a crime. In short, the way in which a fact
«ghould be proved depends on the nature of the fact, and not

eon the relation of the fact to the proceeding. ¢



Oral and Documentary Evidence. I

Some facts are too notorious to require any proof at all, and Cuar. L
of these the court will take judicial notice; but if a fact does ;. Judicial
require proof, the instrument by which the court must e ;5r
convinced of it is evidence ; by which I mean the actual words evidenC:_»
uttered, or documents, or other things actually produced ru;gntury
in court, and not the facts which the court considers to be evidence.
proved by those words and documents. Evidence in this sense
of the word must be either (1) oral or (2) documentary. A
third class might be formed of things produced in court,
not being documents, such as the instruments with which a
crime,was committed, or the property to which damage had
been done, but this division would introduce necdless intricacy
into the matter. The reason for distinguising between oral
and documentary evidence isthat in many cases the existence
of the latter excludes the employment of the former ; but the
condition of waterial things, other than documents, is usually
proved by oral evidence, so that there is no oceasion to dis-
tinguish between oral and material evidence.

It may be said that in strictness all evidence is oral, as
documents or other material things must be identified by oral
evidence Lefore the court can take notice of them. It is
unnecessary to discuss the justice of this criticism, as the
phrase ‘documentary evidence’ is not ambiguous, and is
convenient and in common use. The only rcason for
avoiding the use of the word ‘evidence’ in the gencral sense
in which most writers use it, is that it leads, in practice, to
confusion, as has been already pointed out.

L The Production of Proos.—This includes the subject Produc-
of the burden of proof: the rules upon which answer the ::’;‘0;.’{
question, By whom is proof to be given? The subject of
witnesses: the ruies upon which answer the question, who
is to give evidence, and under what conditions? The subject
of the examination of witnesses : the rules upon which answer
the question, How are the witnesses to be examined, and

. how is their evidence to be tested ? Lastly, the effect upon~
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Cuar. 1. the subsequent proceedings, of mistakes in the reception and
rejection of evidence may be included under this head.
The following tabular scheme of the subject may be an
assistance to the reader. The figures refer to the sections of
the Act which treat of the matter referred to :—

The object of legal proceedings is the determination
of rights and liabilities which depend on facts

(§ 3)
. —connected with the
[ issue, § 5—186.
\—admissions, § 17—31.
| —statements by persons
| T i who cannot be
In issue, § 3. Relevant to i called us witnesses,
the issue (§ 3) |  §32—3.
which may be—— —8tatements under spe-
| cial circu.nstances,
, - ! § 84—9.
—judgments in other
| 7 cases, § 40—44.
,—opinions, § 45—51.
They may be —character, § 52—6.
|
| | —primary or se-
Judiciul\y noticed, proved by proved by - m'rl';v;.m
ch. iii. oral evidence, documentary ; § 61—86.
: cly iv. evidence (ch..v.) ‘—attested or un-
which is ‘, attested,
) o T § 6773
| i—public or private,
This Proof must be produced by the § 7478,
prrty on whem the burden of proof - -sometimes pre-
rosts, (ch. vii.), unless he 1s es- ‘ sumed to be
topped (ch. viii.) genuine,
§ 79— 90.
If given by witnesses (ch. ix.) they — exclusive or not
must testify, subject to rules as to of oral evi-
examination (cb. x.).  Conse- dence, ch. vi.

quence of mistakes defined, ch. xi.



General Theory of Fudicial Evidence.

CHAPTER IL

A STATEMENT OF THE PRINCIPLES OF INDUCTION AND
DEDUCTION, AND A COMPARISON OF THEIR APPLICATION TO
SCIENTIFIC AND JUDICIAL INQUIRIES,

THE general analysis given in the last chapter of the subjects
to which the law of evidence must relate, sufficiently explains
the general arrungement of the Indian Evidence Act. To
understand the substance of the Act it is necessary to have
some acquaintance with the general theory of judicial evidence,
The object of the present chapter is to explain this theory
and to compare its application to physical science with its
application to judicial inquiries.

Mr. Huxley remarks in one of his latest works—*The
vast results obtained by science are won by no mystical
faculties, by no mental processes, other than those which are
practised by cvery one of us in the humblest and meanest
affairs of life. A detective policeman discovers a burglar from
the marks made by his shoe, by a mental process identical
with that by which Cuvier restored the extinct animals of
Montmartre from fragments of their bones, nor does that
process of induction and deduction by which a lady finding
a stain of & particular kind upon her dress, concludes that
somebody has upset the inkstand thereon, differ in any way
from that by which Adams and Leverrier discovered a new
planet.* The man of science, in fact, simply uses with scru-
pulous exuctness the methods which we all habitually and at
every moment use carelessly.”

* Lay Sermons, p. 78,
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These observations are capable of an inverse application.
If we wish to apply the methods in question to the investi-

remarks to gation of matters of every-day occurrence, with a greater
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degree of exactness than is commonly needed, it is necessary
to know something of the theory on which they rest. This
is specially important when, as in judicial proceedings, it is
necessary to impose conditions by positive law upon such
investigations.  On the other hand, when such conditions
have been imposed, it is difficult to understand their import-
ance or their true significance, unless the theory on which
they are based is understood. It appears necessary for these
reasons to enter to a certain extent upon the general subject
of the investigation of the truth as to matters of fact, before
attempting to explain and discuss that particular branch of
it which relates to judicial proceedings.

First, then, what is the general problem of science 2 Tt is
to discover, collect, and arrange true propositions about facts.
Simple as the phrase appears, it is necessary to enter upon
some illustiation of its terms, namely, (1) facts, (2) proposi-
tions, (3) the truth of propositions.

First, then, what are fucts ?

Duaring the whole of our waking life we are in a state ot
perception.  Indeed, consciousness and pereeption are two
names for one thing, according as we regard it from the
passive or active point of view, We are conscious of every-
thing that we perceive, and we perceive whatever we are
conscious of.  Moreover, our perceptions are distinct from
cach other, some both in space and time, as is the case with
all our perceptions of the external world ; others, in time only,
as is the case with our perceptions of the thoughts and
feelings of our own minds.

Whatever may be the oljects of our perceptions, they
make up collectively the whole sum of our thoughts and
feelings. They constitute, in short, the world with which we
are acquainted, for without entering upon the question of the
3xislence of the external world, it may be asserted with



External and Internal Facts.

confidence that our knowledge of it is composed, first, of our
perceptions ; and, sccondly, of the inferences which we draw
from them as to what we should perceive if we were favourably
situated for that purpose. The human body supplies an
illustration of this. Np one doubts that his own body is
composed not only of the external organs which he perceives
by his senses, but of numerous internal organs, most of which it
is highly improbable that either he norany one else will ever
see or touch, and some of which he never can, from the nature
of things, sec or touch as Jong as he lives.  When he affirms
the existence of these organs, say the brain or the heart, what
he means is that he is led to believe from what hie has been told
by other persons about human budies, or observed himself in
other human bodies, that if his skull and chest were laid
open, those orcans would be perceived by the senses of persons
who might direct their scuses tewards them.

There is another class of perceptions, transient in their
duration, and not perceived by the five hest marked senses,
which are, nevertheless, distinetly pereeptible and of the
utmost iwportance.  These are thoughts and feelings,  Love,
hatred, anger, intention, will, wish, knowledwe, opinion, are all
pereeived by the person who feels them. When it is affirmed
that a man @ anyry, that he infends to sell an estate, that he
kuores the meaning of a word, that he struck a blow voluntarily
and not by accident, each proposition relates to a matter
capable of being as directly perceived as a noise or a flash of
light. The only diffcrence between the two classes of propo-
sitions is this.  When it is aflirmed that a man has a given
intention, the matter affirmed is cne which he and he only
can pereeive; when it is aflirmed that a man is sitting or
standing, the matter affirmed is one which may be perceived
not only by the mau himself, but by any other person able to
see, and favourably situated for the purpose. But the circum-
stance that either event is regarded as being, or as having
been, capable of being perceived by some one or other, is

what we mean, and all that we mean, when we say that it

‘1§
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exists or existed, or when we denote the same thing by calling
it a fact. The word ‘fact’ is sometimes opposed to theor
sometimes to opinion, sometimes to feeling, but all thes
modes of using it are more or less rhetorical. When it i
used with any degree of accuracy it implies something whicl
exists, and it is as difficult to attach any meuning to th
assertion that a thing exists which neither is, nor under an;
conceivable circumstances could be perceived by any sentien
being, as to attach any meaning to the assertion that anything
which can be 80 perceived does not, or at the time of percep-
tion did not, exist.

It is with refercnce to this that the word “ fact’ is define

in the Evidence Act (§ 3) as meaning and including—

(1) Any thing, state of things, or relation of chings capabl

of being perceived by the senses, and

(2) Any mental condition of which any person is conacious

It is important to remember, with respect to facts, tha
as all thought and language contains a certain element ¢
generality, it is always possible to describe the same fact.
with greater or less minuteness, and to decompose every fac
with which we are concerned into a number of subordinat
facts. Thus we might speak of the presence of severa
persons in a room at one time as a fact, but if the fact wer
doubted, or if other circumstances rendered it desirable, thei
respective positions, their occupations, the position of th
furniture, and many other particulars might have to b
specified.

Such being the nature of facts, what is the meaning of
proposition ? A proposition isa collection of words so relate
as to raise in the minds of those who understand them a cor
responding group of images or thoughts.

The characteristic by which words are distinguished froi.
other sounds is their power of producing correspondis,
thoughts or images. 1 say thoughts or images, becaus
though most words raise what may be intelligibly calle

images in the mind, this is true principally of those whic
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relate to visible objects. Such words as ‘ hard,’ ‘ soft,’  taste, Cuae. 11.
‘smell,’ call up sufficiently definite thoughts, but they can

hardly be described as images, and the same is still more true

of words which qualify others, like ‘although,’ ¢ whereas,’ and

other adverbs, prepositions and conjunctions.

The statement that a proposition, in order to be entitled to rilusra
the name, must raise in the mind a distinct group of thoughts tions.
or images, may be explained by two illustrations. The words
‘that horse is niger’ form a proposition to every one who
knows that niyer means black, but to no one else. The words
‘I see a sound’ form a proposition to no one, unless some
signification is attached to the word ‘sound’ (for instance,
an arm of the sea) which would make the words intelligible.

Such being a proposition, what is a true proposition? A True pro-
frue proposition is one which excites in the mind thoughts POt
or images corresponding to these which would be excited in
the mind of a person so situated as to be able to perecive the
fucts to which the proposition relates. The words “a man is
riding down the road on a white horse’ form a proposition,
hecause they raise in the mind a distinet gronp of images,

The proposition is true if all persons favourably situated for
purposes of observation did actually perceive a corresponding
group of facts.

The next question is, How are we to proceed in order to How true
ascertain whether any given proposition about facts is true, {::,’,':‘::e to
and in order to frame true propositions about facts? This, ag e framed.
already observed, is the general problem of science, which is
only another name for knowledge so arranged as to be casily
understood and remembered.

The facts, in the first place, must be corrcctly observed. Facts must
The observations made must, in the next place, be recorded in 1};? of,‘:;:‘:&
apt language, and each of thesc operations is one of far greater g‘:lf:zj
delicacy and difficulty than is usually supposed; for it is corded.
almost impossible to discriminate between observation and
inference, or to make language a bare record of our percep-
tions, instead of being a running commentary upon them. To =
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A Statement of the Principles of Induction.

go into these and some kindred points would extend this
inquiry beyond all reasonable bounds, and I accordingly pass
them over with this slight reference to their existence.
Assuming, then, the existence of observation and language
sufficiently correct for common purposes, how are they to be
applied to inquiries into matters of fact ?

An answer to these questions sufficient for the present
purpose will be supplied by giving a short account of what is
said on the subject by Mr. Mill in his treatise on logic. The
substance of that part of it which bears upon the present
subject is as follows: The first great lesson learnt from the
observation of the world in which welive, is that a fixed
order prevails amongst the various facts of which it is com-
posed. Under given conditions, fire always burns wood, lead
always sinks in water, day always follows night, and night
day, and so on. By degrees we are able to learn what the
conditions are under which these and other such events
happen. We learn, for instance, that the presence of a
cortain quantity of air is a condition of combustion ; that the
presence of the force of gravitation, the absence of any equal
or greater foree acting in an opposite direction, and the
maintenance by the water of its properties as a fluid, are con-
ditions necessary to the sinking of lead in water ; that the
muintenance by the heavenly bodies of their respective
positions, and the persistency of the various forces by which
their paths are determined, are the conditions under which
day and night succeed each other.

The great problem is to find out what particular antecedents
and consequents are thus connected together, and what are
the conditions of their connection. For this purpose two
processes are employed, namely, induction and deduction.
Deduction assumes and rests upon previous inductions, and
derives a great part at least of its value from the means
which it affords of carrving on the process of thought from
the point at which induction stops. The questions, What is
the ultimate foundation of induction? Why are we justified



Oébservation of Facts.

in believing that all men will die because we have reason to
believe that all men hitherto have died? Or that every
particle of matter whatever will continue to attract every
other particle of matter with a force bearing a certain fixed
proportion to its mass and its distance, because other particles
of matter have hitherto been obset;ved to do so? are ques-
tions which lie beyond the limits of the present inquiry.
For practical purposes it is enough to assume that such in-
ferences are valid, and will be found by experience to yield
true results in the shape of general propositions, from which
we can argue downwards to particular cases according to the
rules of verbal logic.

True general propositions, however, cannot be extracted
directly from the observation of nature or of human conduct,
asevery fact which we can observe, however apparently simple,
is in reality so intricate that it would give us little. or no
information unless it were connected with and checked by other
facts. What, for instance, can appear more natural and
simple than the following facts? A tree is cut down. It
falls to the ground.  Several birds which were perched upon
it tly away. Its fall raises a cloud of dust which is dispersed
by the wind, and splashes up some of the water in a pond.
Natural and simple as this scems, it raises the following
questions at least. Why did the tree fall at all? The tree
falling, why did not the birds fall too, and how came they to
fly away ? What became of the dust, and why did it disappear
in the air, whereas the water fell Lack into the pond fromn
which it was splashed? To see in all these facts so many
illustrations of the rules by which we can calculate the force
of gravity, and the action of fluids on bodies immersed in
them is the problem of science in general, and of induction and
deduction in particular.

Generally speaking, this problem is solved by comparing
together different groups of facts resembling each other in
some particulars, and differing in others, and the different
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Cuar. II. more than rules for arranging these comparisons. The
methods which he enumerates are five,* but the three last
are little more than special applications of the other two,
the method of agreement and the method of difference.
Indeed the method of agreement is inconclusive, unless it is
applied upon such a scale as to make it equivalent to the
method of difference..

Methodsof  The nature of these methods is as follows :—

:ﬁ:ie:l'inﬂ?;t- All events may be regarded as effects of antecedent causes.

ence. Every effect is preceded by a group of events, one or more
of which are its true cause or causes, and all of which are
possible causes.

The problem is to discriminate between the possible and
the true causes.

If whenever the effect occurs one possible cause occurs, the
other possible causes varying, the possible cause which is
constant is probably the true cause, aud the strength of this
probability is measured by the persistency with which the
one possible cause recurs, and the extent to which the
other possible causes vary. Arguments founded on such a
state of things are arguments on the method of agreement.

If the effect occurs when a particular set of possible
cnuses precedes its occurrence, and does not oceur when the
same set of possible causes eco-exist, one only leing absent,
the possible cause which was present when the effect was
produced, and was absent when it was not produced, is the
true cause of the effect. Arguments founded on such a state
of things are arguments on the method of difference.

Thustra- The following illustration makes the matter plain. Various

vont. materials are mixed together on several occasions. In
each case soap is produced, and in each case oil and alkali
are two of the materials so mixed. It is probable from this

® 1. The method of agreement. 2. The method of difference.
8. The joint method of agreement and difference. 4. The method
., Ofresidues. 5. The method of concomitant variations.
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that oil and alkali are the causes of the soap, and the degree, Cuar. IL

of the probability is measured by the number of the experi-
ments and the variety of the ingredients other than oil and
alkali. This is the method of agreement.

Various materials, of which oil and alkali are two, are
mixed, and soap is produced. The same materials, with the

exception of the oil and alkali, are mixed, and soap is not .

produced. The mixture of the oil and alkali is the cause of
the soap. This is the method of difference. The case
would obviously be the same if oil and alkali only were
mixed. Soap was unknown, and upon the mixture being
made, other things being unchanged, soop came into existence.

These are the most important of the rules of induction ; but pigculties

i jon 1 ’ ) -Ar i ol —Several
induction is only one step towards the solution of the prob- — e pro-
lems which nature presents,  In the statement of the rules (‘“t""g‘lrhe‘

. . A . .. same effec
of induction it is assumed for the sake of simplicity that all --result as

the causes and all the effects under examination are separate

some one single ecffect.  This, however, is not the case. A
given effect may be produced by any one of several causes.
Various causes may contribute to the production of a single
eflect. This is peculiarly important in reference to the
method of agreement. If that method is applied to a small
number of instances, its value is small. For instance, other
substances might produce soap by their combination besides
oil and alkali, say, for instance, that the combination of A
and B, and that of C and D would do so. Then, if there
were two experiments as follows :

(1) oil and alkali, A and B, produce soap.
(2) oil and alkali, C and D, produce soap.

soap would be produced in each case, but whether by the
combination of oil and alkali, or by the combination of A and
B, or by that of C and D, or by the combination of oil, or of
alkali, with A, B, C or D, would be altogether uncertain.

A watch is stolen, from a place to which A, B, and C only™

to method
of agree-
and independent facts, and that each cause is connected with ment
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cuar. I had access. Another watch is stolen from another place to
which A, D, and E only had access.

In each instance, A isone of three persons one of whom
must have stolen the watch, but this is consistent with it
having been stolen by any of the other persons mentioned.

Weakness  This weakness of the method of agreement can be cured

:;:c:::d of only by so great a multiplication of instances as to make it

i‘:l’ﬁi‘h‘féli highly improbable that any other antecedent than the one
present in every instance could have caused the effect present
in every instance.

For the statement of the theory of chances and its bearing
on the probability of events, T must refer those who wish to
pursue the subject to the many works which have been written
1pon it; but its general validity will be inferred by every one
from the common observation of life. If it was certain that
cither A or B, A or C, A or 1), and so forth, up to A and Z,
bad committed one of a large number of successive thefts, of
the same kind, no one could doubt that A was the thicf.

It i8 extremely difficult, in practice, to apply such a test as
this, and the test when applied is peculiarly liable to error, as
each separate alternative requires distiuct proof. In the case
supposed, for instance, it would be necessary to ascertain
separately in each of the cases relied upon, first, that a theft
had been committed ; then, that one of two persons must have
commitied it ; and lustly, that in each case the evidence bore
with equal weight upon cach of them.

llmcmf\ix- The intermixture of effects and the interference of causes
ure ol

cffects and  With each other is o matter of much greater intricacy and
interfe- difficulty.

:“:\‘l?cs‘::ith 1t may take place in one of two ways, viz, :
each other. (L) “In the one, which is exemplified by the joint opera-
tion of different forces in mechanics, the separate effects of all
the causes continue to be produced, but are compounded
together, and disappear in one total.”
(@) “In the other, illustrated by the case of chemical
wtction, the separate effects cease entirely, and are succeeded



Diffculties.

by phenomena altogether different, and governed by different
laws.”

In the second case the inductive methods already stated
may be applied, though it has difficulties of its own to which
I need not now refer.

In the first case, t. e, where an effect is not the result of
any one cause, but the result of several causes modifying
vach other's operation, the results cease to be separately dis-
cernible.  Some cancel each other. Others merge in one sun,
and in this case there is often an insurmountable difficulty in
tracing by observation any fixed relation whatever between
the causes and the effects. A body, for instance, is at rest
This may be the effect of the action of two opposite forces
exactly couunteracting each other, Lut how are such causes to
be inferred from such an effect ?

A balloon ascends iuto the air. This appears, if it is treated
asan isolated phenomenon, to form an exception to the theory
of gravitation. It is in reality an illustration of that theory
though several concomitant faets and independent theories
must be understood and combined together before this can bo
ascertained.

The difficulty of applying the inductive methods to such
cases arises from the fact that they assume the absence of the
state of things supposed. The subsequent and antecedent
phenomena must be assumed to be capable of specific and
separate observation before it can be asserted that n given
fact invariably follows another given fact, or that two sets of
possible causes rescuble each other in every particular with
a single exception.

1t is necessary for this reason to resort to the deductive
method, the nature of which is as follows : A general pro-
position established by induction is used as a premiss from
which consequences are drawn according to the rules of logic,
as to what must follow under particular circumstances, The
inference so drawn is compared with the facts observed, and
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Cuar, IL. ductive premiss, the inference is that the phenomenon is
explained. The complete method, inductive and deductive,
thus involves three steps,—

(1) Establishing the premiss by induction, or what, in
practice, comes to the same thing, by a previous
deduction resting ultimately upon induction ;

(2) Reasoning according to the rulesof logic to a conclusion ;
(3) Verification of the conclusion by observation.

Mustra- The whole process is illustrated by the discovery and
tion. proof of the identity of the central force of the solar systemn
with the force of gravity as known on the earth’s surface. The
steps in it were as follows :—
(1) It was proved by deductions resting ultimately upon
inductions that the earth attracts the moon with a force vary-
ing inversely as the square of the distance.

This is the first step, the establishiment of the premiss by
u process resting ultimately upon induction.

(2) The moon’s distance from the earth, and the actual
amount of her deflexion from the tangent being known, it
wad ascertained with what rapidity the earth’s attraction
would cause the moon to fall if she were no further off and no
more acted upon by extrancous furees than terrestrial bodies are.

This is the sccond step, the reasoning, regulated by the
rules of logie.

() Finally, this caleulated velocity being compared with
the observed veloeity with which all heavy bodies fall by
mere gravity towards the surfuce of the earth (sixteen feet in
the first second, forty-eight in the second, and so forth in the
rutio of the odd numbers), the two quantities are found to
agree.

This is the verification. The facts observed agree with the
fucts calculated, therefore the true principle of calculation has
been taken.

This paraphrase, for it is no more, of Mr. Mill—is I hope,
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sufficient to show, in general, the nature of scientific inves-
tigation, and the manner in which it aimsat framing true
propositions about matters of fact. It would be foreign to
the present purpose to follow the subject further. Enough
has been said to illustrate the general meaning of such words
as “ proof” and *evidence” in their application to scien-
tific inquiry. Before inquiring into the application of these
principles to judicial investigations, it will be convenient
to compare the conditions under which judicial and scientific
investigations are carried on.

In some essentinl points they resemble each other. In-
Yuiries into matters of fact, of whatever kind and with what-
ever object, are, in all cases whatever, inquiries from the
known to the unknown, from our present perceptions or
our present recollection (which is in itself a present per-
ception? of past perceptions, to what we might perceive, or
might have perceived, if we now were, or formerly had been,
ur hereafter should be, favourably situated for that purpose.
They proceed upon the supposition that there is a general
uniformity both in natural events and in human conduct ;
that all events are connected together as cause and effect ;
and that the process of applying this prindple to particular
cases, and of specifying the manner in which it works, though
a difficult and delicate operation, can be performed.

There are, however, several great differences between
inquiries which are commonly called scientific, inquiries that
is, into the order and course of nature, and inquiries into iso-
lated matters of fact, whether for judicial or historical pur-
poses, or for the purposes of everyday life. These differences
must be carefully observed before we can undertake with
much advantage the task of applying to the one subject the
principles which appear to be true in reference to the other.

The tirst difference is, that in reference to isolated events,
we can never, or very seldom, perform experiments, but are
tied down to a fixed number of relevant facts which can
never be increased.
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Cuar.IL  The great objeet” of physical science is to invent general

In scienti-
fic inqui-
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mited.

formulgs-(perhaps unfortunately called laws) which when as-
certafned, sum up and enable us to understand the present,

f/éfhd predict.the future course of nature. These laws are

ultimately deduced by the method already described from
individual facts ; but any one fact of an infinite number will
surve the purpose of a scientific inquirer as well as any other,
and in many, perhaps in most, cases, it is possible to arrange
facts for the purpose. In order, for instance, to ascertain the
force of terrestrial gravity, it was necessary to measure the
time occupied by different bodies in falling through given
spaces, and every such observation was an isolated fact. Ify
huwever, one experiment failed, or was interfered with, if an
observation was inaccurate, or if a disturbing cause, as, for
instance, the resistance of the atmosphere had not been
allov «d for, nothing could be easier than to repeat the process ;
and inferences drawn from any one set of experiments were
obviously us much to be trusted as inferences drawn from any
other set.  Thus, with regurd to inquiries into physical nature,
relevant fucts cun be multiplied to a practically unlimited
extent, und it may, by the way, be observed that the case
with which this has been assumed in all ages, is a strong
wiwnent that the course of nature does impress maunkind
as being uniform under saperlicial variations.  For many
centuries before the modern diseoveries in astronomy were
made, the motions of the heavenly bodies were carefully ob-
served, and inferences as to their future course were founded
upon those observations.  Such observations would have been
uscless and unmeaning, but for the tacit assumption that what
they had done in times past, they would continue to do for
the future.

Injudicial  In inquiries into isolated events this great resource is not

inquiries
limited.

available. Where the ohject is to decide what happened on
a particular oceasion, we can hardly ever draw inferences of
any value from what happened on similar occasions, because
the groups of events which form the subject of historical or
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judicial inquiry are so intricate that it can scarcely ever be
assumed that they will repeat, or that they have repeated
themselves. If we wish to know what happened two thou-
sand years ago, when specific quantities of oxygen and
hydrogen were combined, under given circumstances, we can
obtain complete certainty by repeating the experiment; but
the whole course of human history must recur before we could
witness a second assassination of Julius Ciesar.

With reference to such events we ave tied down inexorably
to acertain limited amount of evidence.  We know so much
of the assassination of Ciwsar as has been told us by the
historians, who are to us ultimate authoritics, and we know
no more. Their testimony must be taken subject to all the
deductions which experience shows to be necessary in re-
ceiving a8 true, statements made by historical writers on
subjects which interest their feelings, and upon the authority
of materials which are no longer extant and therefore can-
not be weighed or criticized.  Unless by some unforeseen
accident, new materials on the subject should come to light, a
few pages of general history will for ever comprise the whole
amount of human kuowledge upon this subject, and any
doubts abont it, whether they arise from inherent improba-
bilities in the story itself, from differences of detail in the
different narratives, or from general considerations as to the
untrustworthy character of historians writing on hearsay,
and at a considerable distance of time from the events which
they relate, are, and must rewain for ever, unsolved and
insoluble.

Besides this difference as to the quantity of evidence
accessible in scientific and historical inquiries, there is &
great difference as to the oljects to which the inquiries are
directed. The object of inquiries into the course of nature
is two fold,—the satisfuction of a form of curiosity, which, to
those who feel it at all, is one of the most powerful, and
which happens also to be one of the most generally useful
elements of human nature; and the attainment of practical

27

CHap. 11,

It cannot
bein- °
creased,

Object of
scientific
inquiries,

-



28

A Stalym nt of the Principles of Induction.

Cuar. 1L results of very various kinds. Neither of these ends can be

Object of
judiciul -
Yuities,

Evidence
in sientific
inguiries
tiusts
worthy,

A

attained unless and until the problemns stated by nature have
been solved : partially it may be, but at all events truly, as
far as the solution goes. On the other hand, there is no
pressing or immediate necessity for their solution. Every
scientific question is always open, and the answer to it may
be discovered after vain attempts to discover it have been
made for thousands of years, or an answer long accepted may
be rejected and replaced by a better answer after an equally
long period.  In short, in scientific inquiries, absolute truth,
or as near an approach to it as can be made, is the one thing
needful, and is the constant object of pursuit.  So long as any
part of his proof remains incomplete, so long as any one ascer-
tuined fact does not fit into and exemplify his theory, the
seientifie inguirer neither is, nor ought to be, satisfied. Until he
hs uceeeded in excluding the possibility of error, he is bound
to the extent, at luast, of that possibility, to suspend his
judgment, N

In judicial inguiries (I need not here notice historieal
inquiries) the cuse i3 different. It is necessary for urgent
practical purposes to arrive at a decision which, aftera detinite
provess has been gone throngh, beeomes tinal and irreversible,
It is obvious that, under these civcnmstances, the patient
suspension of judzment, und the high standard of certaiuty
required by seientific inquirers, cannot be expected.  Judicial
decigions must proceed upon imperfect materials, and must be
wade at the risk of error.

Finally, inquirers into physical science have an additional
advantage over those who conduct judicial inquiries, in the
fuct that the evidence before them, in so far as they have
to depend upon oral evidence, is infinitely more trustworthy
than that which is brought forward in courts of justice. The
reasons of this are munifold. In the first place, the facts
which w scientific observer has to report do not affect his pas-
sions. In the second place, his evidence about them is not
taken at ull unless his powers of vbservation have been more



Evidence of Witnesses.

or less trained and can be depended upon. Inthe third place,
he can hardly know what will be the inference from the facts
which he observes until his observations have been combined
with those of other persons, so that if he were otherwise dis-
posed to misstate them, he would not know what misstate-
ment would serve his purpose. In the fourth place, he knows
that his observations will be confronted with others, so that
if he is carcless or inaccurate, and, d fortiors, if he should be
dishonest, he would be found out. In the fifth place, the
class of facts which he observes are, generally speaking, simple,
and he is usually provided with wmeans specially arranged
for the purpose of securing accurate observation, and a careful
record of its results.

The very opposite of all this is true as regards witnesses in
a court of justice. The facts to which they testify are, as a
rule, facts in which they are more or less interested, and which
in many cases excite their strongest passions to the highest
degree. The witnesses are very seldom trained to observe
any fucts or to express themselves with accuracy upon any
subject. They know what the point at issue is, and how
their evidence bears upon it, so that they can shape it accor-
ding to the effect which they wish to produce. They are
generally so situated that a large part at least of what they say
is sccure from coutradiction, and the facts which they have
to observe being in most instances portions of human con-
duct, are 8o intricate that even with the best intention on the
part of the witness to speak the truth, he will generally be in-
accurate, and almost always incomplete, in his account of
what occurred.

So far it appears that our opportunities for investigating
and proving the existence of isolated facts are much inferior
to our opportunities for investigating and proving the formulas
which are commonly called the laws of nature. There is,
however, something to be said on the other side. Though
the evidence available in judicial and historical inquiries is
often scanty, and is always fixed in amount, and though the
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Cuar, I1. facts which form the subject of such inquiries are far more
intricate than those which attract the inquirer into physical
nature; though the judge and the hislorian can derive no light
from experiments; though, in a word, their apparatus for as-

\ certaining the truth is far inferior to that of which physical

“ inquirers dispose, the task which they have to perform is
proportionally easier and less ambitious. It is attended,
moreover, by some special facilities which are great helps in
performing it satisfactorily.

Maxims The question whether it is in the nature of things possible

:"“"";'::""Y that general formulas should ever be devised by the aid of

ated. which human conduct can be explained and predicted in the

short specific manner in which physical phenomena are
explained and predicted, has been the subject of great
discussion, and is not yet decided; but no one doubts that
ap) roximate rules have been framed which are sufficiently
precise to be of great service in estimating the probability
of particular events. Whether or unot any proposition as
to human conduct can ever be enunciated, approaching in
generality and aceuraey to the proposition that the force of
gravity varies inversely as the square of the distance, no one
would feel disposed to deny that a recent possessor of stolen
property who does not explain his possession is probably either
the thief or a receiver; or that i’ a man refuses to produce a
document in his possession, the contents of the document are
probably unfavourable to him.  In inguiries into isolated facts
for practical purposes, such rules as these are nearly as useful
as rules of greater generality and exactness, though they are
of little service when the object is to interpret a series of facts
either for practical or theoretical purposes. If, for instance,
the question is whether a particular person committed a crime
in the course of which e made use of water, knowledge of
the facts that there was a pump in his garden, and that water
can be drawn from a well by working the pump bandle, isas
useful as the most perfect knowledge of hydrostatics. But if
the question were as to the means by which water could be



External Nature and Human Nature.

supplied for a house and field during the year, considerable
knowledge of the theory and practice of hydrostatics and
of various other subjects might be necessary, and the more
extensive the undertaking might be, the wider would be the
knowledge required.

To this it must be added that the approximate rules which
relate to human conduct are warranted principally by each
man’s own experience of what passes in his own mind, corro-
borated by his observation of the conduct of other persons,
which every one is obliged to interpret upon the hypothesis
that their mental processes are substantially similar to his
own. Experience appears to show that the results given by
this process are correct within narrower limits of error than
might have been supposed, though the limits are wide enough
to leave ronm for the exercise of a great amount of indi-
vidual skill and judgment.

This circumstance invests the rules relating to human -

conduct with a very peculiar character.  They are usually
expressed with little precision, and stand in need of many
exceptions and qualifications, but they are of greater practieal
use-than rough generalizations of the same kind about
physical nature, becanse the personal experience of those by
whom they are used readily supplies the qualifications and
exceptions which they require.  Compare two such rules as
these: ‘heavy bodies fall to the ground,” ‘the recent pos-
sessor of stolen goods is the thief”  The rise of a balloon into
the air would constitute an unexplained exception to the first
of these rules, which might. throw doubt upon its truth, but
no one would he led to doubt the second by the fact that a
shopkeeper doing a large trade had in his till stolen coins
shortly after they had been stolen without having stolen them.
Every one would see at once that such a case formed one of the
many unstated exceptions to the rule. The reason is, that
we know external nature only by observation of a neutral,
unsympathetic kind, whereas every man knows more of human
nature than any general rule on the subject can ever tell him.
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A Statement of the Principles of Induction.

To these considerations it must be added that to in§uire
whether an isolated fact exists, is a far simpler problem than
to ascertain and prove the rule according to which facts of
& given class happen. The inquiry falls within & smaller
compass, The process is generally deductive. The deductions
depend upon previous inductions, of which the truth is
generally recoguised, and which (at least in judicial inquiries)
generally share in the advantage just noticed of appealing
directly to the personal experience and sympathy of the
judge. The deductions, too, are, as a rule, of various kinds
and so cross and chieck ench other, and thus supply each
other'’s deficiencies.

For instance, from one series of facts it mgy be inferred
that A had a strong motive to comwmit a crime, say the
murder of B, From an independent set of facts it may be
inferred that Bdied of poison, and from another independent
et of facts that A administered the poison of which B died.
The question is, whether A fulls within the small class of
murderers by poison.  1f he does, various propositions about
him must be true, no two of which have any necessary con-
nection, except upon the hypothesis that he is a murderer.
In this case three such propositions are supposed to Le true,
viz, (1) the death of B by poison, (2 the administration
of it by A, and () the motive for its administration.
Each separate proposition, as it is established, narrows the
number of possible hypotheses upon the subject.  When it is
established that B died of poison, innumerable bypotheses
which would explain the fact of his death consistently with
A's innoceuce are excluded; when it is proved that A ad-
ministered the poison of which B died, every supposition,
consistent with A's innocence, except those of accident, justi-
fication, and the like, are excluded ; when it is shown that A
had a motive for administering the poison, the difficulty of
establishing any one of these lhypotheses, e. g., accident, is
largely increased, and the number of suppositions consistent
with innocence is narrowed in a corresponding degree.



Summary.

This suggests another remark of the highest importance in
estimating the real weight of judicial inquiries. It is that such
inquiries in all civilized countries are, or at least ought to be,
conducted in such a manner as to give every person interested
in the result the fullest possible opportunity of establishing
the conclusion which he wishes to establish. In the illus-
tration just given A would have at once the stmnges.t motive
toexplain toc fact that he had administered the poison to B
awl every opportunity to do so. Hence if he failed to do it,
he would either be a murderer or else a member of that infi-
nitesimally small class of persons who, having & motive to
commit murder, and having administered poison to the person
whom they hage a motive to murder, are unable to suggest
any probable reason for supposing that they did administer it
imuncvnﬂ_\'.

The rexulis of the foregoing inquiry may be shortly summed
up as follows -

1. The problem of discovering the truth in relation to
matters which are judicially investigated is a part of the
general problem of science,—the discovery of true propositions
as to matters of fact.

I The general solution of this problem is contained in
the rules of induction and deduction stated by Mr, Mill, and
generally  employed  for the purpose of conducting and
teating the results of inqguiries into physical nature.

HI. By the due application of these rules facts may be
exhibited as stauding towards cach other in the relation of
cause and effect, and we are able to argue from the cause to
the effect and from the effect to the cause with a degree of
certainty and precision proportionate to the completeness
with which the relevant facts have been observed or are
accessible.

IV. The leading differences between judicial investigations
and inquiries into physical nature are as follows :—

L. In physical inquiries the number of relevant facts is
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Cuar. II. generally unlimited, and is capable of indefinite increase by

experiments. i
In judicial investigations the number of relevant facts is

limited by circumstances, and is incapable of being increased.

2. Physical inquiries can be prolonged for any time that
may be required in order to obtain full proof of the con-
clusion reached, and when a conclusion has been reached, it
is always linble to review if fresh facts are discovered, or if
any objection is made to the process by which it was
arrived at.

In judicial investigations it is nccessary to arrive at a
definite result in a limited time; and when that result is
arrived at,.it is final and irreversible with exceptions too rare
to require notice.

.. In physical inquiries the relevant facts are usually
estublished hy testimony open to no doubt, because they relate
to simple facts which do not affect the passions, which are
observed by trained observers who are exposed to detection if
they make mistakes, and who could not tell the effect of
misrepresentation, if they were disposed to e fraudulent.

In judicial inquiries the relevant fucts are generally
complex.  They affeet the passions in the highest degree.
They are testified to by untrained observers who are generally
not open to contradiction, and are aware of the bearing of the
facts which they allege upon the conclusion to be established.

4. On the other hamd, approximate gencralizations are
more useful in judicial than they are in scientific inquiries,
because in the case of judicial inquiries every man’s indi-
vidual experience supplies the qualifications and exceptions
necessary to adjust general rules to particular facts, which is
not the case in regard to scientific inquiries.

5. Judiciul inquiries being limited in extent, the process
of reaching as good a conclusion as is to be got out of the
materials is far easier than the process of establishing a
scientific conclusion with complete certainty, though the

« conelusion arrived at is less satisfactory.



Degrees of Probabilily.

It follows from what precedes that the utmost result that
can in any case be produced by judicial evidence is a very
high degree of probability. Whether upon any subject what-
ever more than this is possible—whether the highest form
of scientific proof amounts to more than an assertion that a
certain order in nature has hitherto been observed to take
place, and that if that order continues to take place such
and such events will happen, are questions which have been
much discussed, but which lie beyond the sphere of the pre-
sent inquiry. However this may be, the reasons given above
show why courts of justice have to be contented with a
lower degree of probability than is rightly demanded in
scientific investigation.  The highest probability at which a
court of justice can under ordinary circumstances arrive is
the probability that a witness or a set of witnesses aflirming
the existenve of a fact which they say they perceived by
their own seuses, and upon whicl they could not he mis-
taken, tell the truth. It is diftieult to measure the valne of
such a probuluhity azainst those which the theories of physical
inquirers produce, nor would it serve any practicel purpose
to attempt to do so. It is enough to say that the process
by which a comparatively low degree of probability is shown
to exist in the one case is identical in principle with that by
which a much higher degree of probability is shown to exist
in the uther case.

The degrees of probalility attainable in scientific and in
judicial inquiries are infinite, and do not admit of exact
measurement or description.  Cases might eusily be men-
tioned in which the degree of probability obtained in either
is 80 high, that it there is any degree of knowledge higher in
kind than the knowledge of probabilities, it is impossible for
any practical purpose to distinguish between the two,
Whether any higher degree of assurance is conceivable than
that which may easily be obtained of the facts that the earth
revolves round the sun, and that Delhi was besieged snd
taken by the English in 1857, is a question which dves not
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Moraleer-  What constitutes moral certainty is thus a question of
tainty is a

question of Pru lence, and not a question of caleulation. It is commonly
pradence: i in reference to judicial inquiries, that in eriminal cases
guilt ought to be proved “ beyond all reasonable doubt,” and
that in civil eases the decision ought to be in favour of the
side which is most probubly right. To the latter part of
this rule there is no objeetion, though it should be added that
it caunot be applied absolutely without reserve. For instance,
w eivil case in which character is af stake partakes more or less
of the nature of a criminal proceeding ; but the tirst part of the
rule weans nothing more than that in most eases the punish-
nment of an innocent man is a great evil, and ought to be care-
fullv avoided : but that, on the other hand, it is often impos-
sible to eliminate an appreciable though undetinable degree of
unvertainty from the decision that a man is guilty. The
danger of punishing the innocent is marked by the use of the
expression * no doubt,” the necessity of running some degree
of risk of doing 0 in certain cases is intimated by the word
“reasonable”  The question, what sort of doubt is “reason-
able ™ in criminal cases is a question of prudence. Hardly any
case ever oceurs in which it is not possible for an ingenious
person to suggest hypotheses comsistent with the prisoner’s
innocence. The hypothesis of falsehood on the part of the
witnesses can never be said to be more than highly improbable.



Mr. Mill's Principle.

Though it is impossible to invent any rule by which
different probabilitics can be precisely valued, it is always
possible to say whether or not they fulfil the conditions of
what Mr. Mill describes as the Method of Difference; and if
not, how nearly they approach to fultillingit. The principle is
predisely the same in all cases, however complicated or
however simple, and whether the nature of the inquiry is
seientific or judicial.  Tn all cases the known facts must
be arranged and classitied with reference to the different
hypotheses, or unknown or suspected facts, by which the
existence of the known facts can he accounted for. 11 every
hypothesis except ane is inconsistent with one or more of the
kuown facts, that one hypothesis is proved.  If more than one
hy pothesisis consistent with the known facts, but one ouly is
reasonably proluble—that is to say,if one only is in aceordance
with the commen course of events, that one in judicinl inquiries
may b said to be proved “beyond all reasonable doubt.”
The word = reasenable ™ in this sentence denotes a fluctuating
amd uncertain quantity of probability (if the expression may be
allowed , and shows that the nltimate question in judicial pro-
ceedings 18 and must be in most cases a question of pradence,

Let the question be whether A did a certain act; the cir-
cumstances are such that the act must have been done
by sumebody, but it can have been done only by A or
by B. If A and B are cqually likely to have done the
act, the matter cannot be carried further, and the question
Who did it 2 must remain undecided.  But if the act must
have been done by one person, if it required great physical
stremeth, and if A is an exceedingly powerful man and B a
child, it 1uay be said to be proved that B did it. If A is
stronger than B, but the disproportion between their strength
is less, it is probable that A did it, but not impossible that
B may have done it, and so on. In such a case as this a
nearer approach than usual to a distinct measurement of the
probability is possible, but no complete and definite statement
on the subject can be made.
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Such being the general nature of the object towards which
judicial inquirics are directed, and the general nature of the
process by which they are carried ou, it will be well to exa-
mine the chief forms of that process somewhat more
particularly.

It will be found upon examination that the inferences
employed in judicial inquiries full under two heads :—

(1) Tnferences from an assertion, whether oral or docu-
mentary, to the truth of the matter asserted.

(2) Inferences from facts which, upon the strength of such
assertions, are believed to exist, to facts of which the existence
hias not been so asserted.

For the sake of simplicity, T donot here distinguish various
sul ordinate classes of inferences, such as inferences fron the
manner in which assertions are made, from silence, from the
ubsence of assertion, and from the conduct of the parties.
They may be regarded as so many forms of assertion, and
may therefore be elussed wmder the gencral head of inferences
from an assertion to the truth of the matter asserted.

This is the distinction usually expressed by saying that all
ovidence is either direet or cireumstantial. 1 avoid the
use of thix expression, partly because, as 1 have already ob-
served, diveet erideonee means direct assertion, whereas cir-
cumstantial erideare means a fact on which an inference is to
be founded, and partly for the more important reason that
the use of the expression favours an unfounded notion that
the principles on which the two classes of inferences depend
ure different, and that they have different degrees of cogency,
which admit of comparison.  The truth is that each inference
depends upon precisely the same general theory, though
somewhat different considerations apply to the investigation
of cases in which the fucts testified to are many, and to cases
in which the facts testified to are few.

The general theory has been already stated. In every case
the question is, are the known facts inconsistent with any
other than the conclusion suggested ? The known facts in



Direct and Circumstantial Evidence.

every case whatever are the evidence in the narrower sense of
the word. The judge hears with his own ears the statements
of the witnesses and sees with his own eyes the documents
preduced in court. His task is to infer, from what he thus
sees and hears, the existence of facts which he neither sees
HOT ‘lears.

Lat the question be whether a will was executed. Three
‘witnesses, entirely above suspicion, come and testify that
they witnessed its execution. These assertions are facts
which the judge hears for himself. Now there are three
possible suppositions, and no more, which the judge has to
comsider in proceeding from the known fact, the assertion of
the witnesses that they saw the will exeented, to the fact to
be pMved—the actual execution of the will :—

{1, The witnesses may be speaking the truth.

{2, The wituesses may be mistaken,

(3 The witnesses may be telling a falsehood.

The circumstances may be such as to render suppositions
(2. and {3 improbable in the highest degree, and generally
speaking they would be so. In such a case the first hypo-
thesis, ¢, that the will really was executed as alleged, would
Le proved.  The facts befere the judge would be inconsistent
with any other reasonable hypothesis except that of the
execution of the will. This would be commonly called a
case of direct evidence.

Let the question be whether A committed a crime. The
facts which the judge actually knows are that certain wit-
nesses made before him a variety of statcments which he
believes to be true. The result of these statements is to
establish certain facts which show that either A or BB or C
must have committed the crime, and that neither B nor C
did commit it. In this case the facts before the judge would
be inconsistent with any other reasonable hypothesis except
that A committed the crime. This would be commonly
called a case of circumstantial evidence; yet it is obvious
that the principle on which the investigation proceeds as in the
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the number of inferences, but no new principle is introduced.
1t is also clear that each case is identical in principle with
the method of difference as explained by Mr. Mill

Mr. Mill's illustration of the application of that method to
the motions of the planets is as follows: —The planets with a
central force give arcas proportional to the times. The plenets
without a central force give a different set of motions ; but
areas proportional to the times are observed. Therefore there
is a central foree.

Similurly in the cases suguested. The assertions of the
witnesses give the execution of a will, 4. ¢, no other cause
can account for those assertions having heen made.  If the
wil had not been exceuted those assertions would not have
been made. But the assertions were made.  Therefore the
will was exeeuted.

Though inferences from an assertion to its truth, and
inferoncas from facts taken as true to other facts not. asserted
to be true, rest upon the same principle, each inference has its
peculiavitios.

The inference from the assertion to the truth of the matter
asserted 13 usually regarded us an easy watter, calling for
little remark.

Though in particular cases it is really easy, and though in
a cortain sense it is always easy, to deal with, to deal with
it rightly, is by far the most difticult task which falls to the
lot of a judge and miscarringes of justice are almost in-
variably caused by dealing with it wrongly. This requires
full explanation.

To infer from an assertion the truth of the matter asserted,
is in one sense the easicst thing inthe world.  The intellectual
process consists of only one step, and that is a step which
gives no trouble, and is taken in most cases unconsciously.
But to draw the inference in those cases only in which it is
true is a matter of the utmost difficulty. If we were able to
affirm the proposition, “ All men upon all occasions speak the



Inference from Assertion.

truth,” the remaining propositions,—* This man says so and
80,” “ Therefore it is true,” would present no difficulty. The
major premiss, however, is subject to wide .except.ions, which
are not forced upon the judge’s attention. Moreover, if they
were, the judge has often no means of ascertaining whether
or not, and to what extent they apply to any particular case.
_ How is it possible to tell how far the powers of observa-
tion and memory of & man seen once for & few minutes
enable him, and how far the innumerable motives by any
one or more of which he may be actuated dispose him, to tell
the truth upon the matter on which he testifies?  Cross-
examination supplies a test to a certain extent, but those who
have seen most of its application will be disposed to trust it
Beast s a proof that a man not shaken by it ought to be
believed, A eool, steady liar who happens not to be open to
coutridiction will batle the most skilful cross-examiner in
the absence of aceidents, which are not <o counnon in prac-
tice as persons who take their notions on the subject from
ancedotes ot fiction woukl suppose.

No rules of evidenee which the legislator can enact can
pereeptibly affect this dittienlty,  Judees must deal with it
as well as they can by the use of their natural facultics and
aequired experience, and the misearriages of justice in which
they will be involved by reason of it must be set down to
the imperfection of our means of arriving at truth.  The
natural and acquired shrewdness and experience by which an
ebservant mau forms an opinion as to whether a witness is or
is not lying, is by far the most important of all a Jjudge’s
qualifications, infinitely more important than uny acquaintance
with law or with rules of c¢vidence. No trial ever occurs in
which the exercise of this faculty is not required ; but it is
only in exceptional cases that questions arise which present
any legal difficulty, or in which it is necessary to exercise
any particular ingenuity in putting together the different facts
which the evidence tends to establish. This pre-eminently
important power for a judge is not to be learnt out of books.
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Cuar. 11. In so far as it can be acquired at all, it is to be acquired
only by experience, for the acquisition of which the position
of a judgeis by no means peculiarly favourable. People
come before him with their cases ready prepared, and give
the evidence which they have determinedto give. Unless
he knows them in their unrestrained and familiar moments,
he will have great difficulty in finding any good reason for
believing one man rather than another. The rules of evidence
may provide tests, the value of which has been proved by
long experience, by which judges may be satisfied that the
quality of the materials upon which their judgments are to
preceed is not open to certain obvious ohjections; but they
do not profess to enable the judges to know whether or not
a particular witness tells the truth or what infereuce is to be
drawn from a pmticular fact. The correctness with which
this is done must depend upon the natural sagacity, the
logical power, and the practieal experience of the judge, not
upon his acquaintance with the law of evidence.

Grounds The grounds for believing or disbelieving purticular state-

::::;E;.hi;:, ments wade by particular people under partieular circum-

t“::;:‘b“ stances may be bronght under three heads,—those which

Power.  affect the power of the witness to speak the truth; those
which affect his will to do so; and those which arise from
the nature of the statement itself and from surrounding cir-
cumstunces, A man's power to speak the truth depends upon
his knowledge and his power of expression. His knowledge
depends partly on his accuracy in observation, partly on his
memory, partly on his presence of mind; his power of ex-
pression depends upon an infinite number of circumstances,
and varies in relation to the subject of which he has to speak.

Will. A man's will to speak the truth depends upon his educa-
tion, his character, his cournge, his sense of duty, his relation
to the particular facts as to which he is to testify, his humour
for the moment, and a thousand other circumnstances, as to the
presence or absence of which in any particular case it is often
difficult to form & true opinion.



Probability a Poor Reason for Belief.

The third set of reasons are those which depend upon the
probability of the statement.

Many discussions have taken place on the effect of the
improbability of a statement upon its credibility in cases
which can never fall under judicial consideration. It is un-
necessary to enter upon that subject here. Looking at the
matter merely in relation to judicial inquiries, it is sufticient
to observe that whilst the improbability of a statement is
always a reason, and may e, in practice, a conclusive reason
for disbelieving it, its probability is a poor reason for believing
it if it rests upon uncorroborated testimony. Probable fulse-
hoods are those which an artful liar naturally tells; and the
fact that a good opportunity for telling such a falsehood
veeurs i3 the commonest of all reasons for its being told.

Upon the whole, it must be admitted that little that is
really serviceabls can be said upon the inference from an’
assertion to the truth of the matter asserted.  The observations
of which the matter admits are either generalities too vague
to be of much practical use, or they are so narrow and special
that they can be learnt only by personal observation and
practical experience.  Such observations are seldom, if ever
thrown by those who make them into the form of express
propositions.  Indeed, for obvious reasons, it would be impos-
sible to do s0.  The most acute vbserver would never be able
to catalogue the tones of voice, the passing shades of expression
or the unconscious gestures which he had learnt to associate
with falsehood ; and if he did, his observations would probubly
be of little use to others.  Every one must learn matters of
this sort for himself, and though no sort of knowledge is so
importaut to a judge, no rules can be laid down for its
acquisition.®

® ] may give a few anecdotes which have no particular valae in
themselves, but which show what I mean, “I always used to look
at the witnesses’ toes when 1 was cross-examining them,” said a
friend of mine who had practised at the bar in Ceylon. “ As soon as
they began to lie they always fidgeted about with them.” I knew s
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44 A Statement of the Principles of Induction.

Cuar. II.  If the opinion here advanced appears strange, I would
Ut jnvite attention to the following illustration :—Is there any
cjAss of cases in which it is, in practice, so difficult to come
a satisfactory decision as those which depend upon the
~ explicit, direct testimony of a single witness uncorroborated,
e and, by the nature of the case, incapable of corroboration ?
For instauce, a man and a woman are travelling alone in a
railway carriage. The train stops at a station,and the woman
charges the man with indecent conduct, which he «lenies.
Nothing purticular is known about the character or previous
history of cither. The woman is not betrayed on cross-exami-
nation into any inconsistency. Therenre no cases in which
the difticulty of arriving at a satisfactory decision is anything
like 8o great. It is easy to decide them as it is easy to make
a bet but it is easier to deal satisfuctorily with the most com-

plicated and lengthy chain of inference.,

The uncertainty of inferences from an assertion to the
truth of the matter wsserted may be shown by stating them
Togieally.  They may be congidered as being the conclusions
of syllogisms in this form —

Judge who formed the opinion that a letter had been forged because
the expression * that woman ™ which it contained appeured to him
to be one which & womaun and not & man would use, and the question
was whother the letter in question had been forged by a woman. In
the Life of Lord Koeeper Guildford it is said that he always acted
on the principle that » man was to be believed in what he said when
ho wus in & passion.  The commonplaces about the evidence of police-
men, children, women, and the natives of particular countries belong
to this subject. The only remark I feel inclined to add to what is
commonly said on it is that, according to my observation, the power
totell the truth, which implies accurate observation, knowledge of
the relative importance of fucts, and power of description, properly
proportioned to each other, is much less common than people usually
suppose it to be. It is extremely difficult for an untrained person not
tomix up inference and aasertion. It is also difficult for such a person
to distinguish between what they themselves saw and heard and what

they wore told by others, unloss their attention is apecially directod
to the distinction.



Inference from Broad Facts.

All men situated in such and such a manner speak the
truth or speak falsely (as the case may be).

A B, situated in such and such a manner, says so and so.

Therefore, in saying so and so, he speaks truly or falsely
(as the case may be).

This is a deduction resting on a previous induction, and it
is obvious that the induction which furnishes the major
premiss must always be exceedingly imperfect, and that the
truth of the minor premiss which is essential to the deduction
is always more or less conjectural.

In wany cases the defeets of inferences of the first kind
may be incidentally aemedied by inferences of the second
kind, namely, inferences from facts which are asserted, and,
on the ground of such assertion, believed by the court to

exist, to facts not asserted to eaist ; and these 1 now proceed

to examine,

I have observed that the inference from an assertion to the
truth of the matter asserted often is as easy as it always
appears to be. Invery many instances, which it is much casier
to recognise when they occur than to reduce to rule, a direct
assertion, even by a single witness of whom little is known, is
entitled to great weight. Suppose, for instance, that the matter
asserted is of a character indifferent in itself, and upon which
the witness is, or for aught he can tell may he, open to con-
tradiction. A single assertion of this sort may outweigh a
mass of artfully combined falsehood.  Suppose, for instance,
that a number of witnesses have been called to prove an
alivd, and that they allege that on a given day they were
all present together with the person on behalf of whom the
alili is to be proved at a fair held at a certain place.  If the
magistrate of the district, whose duty it was to superintend
the fair, were to depose that the fair did not begin to be held
till a day subsequent to the one in question, no one would
doubt that the witnesses had conspired together to give false
evidence by the familiar trick of changing the day. In this
casc one direct assertion would outweigh wany direct asser-

45

Crar, IL

Inference
from facts
woved to
}.’\t‘ls not
otherwise
proved,

Inference
from asser-
tion to
truth some-
times
really ey,



46

CHAP, 11

Such in-
ferences
comubara-
tively casy.

A Statement of the Principles of Induction.

tions, Why? Because the magistrate of the district would
be a man of character and position ; because he would (we
must assume) be quite indifferent to the particular case in
issue ; because he would be deposing to a fact of which it
would be his official duty to be cognizant, and on which he
could hardly be mistaken ; and lastly, because the fact would
be known to a vast number of people, and he would be open
to contradiction, detection, and ruin if he spoke falsely.
Change these circumstances, and the equally explicié testi-
mony of the very same man might be worthless. Suppose,
for instance, that he was asked whether he had committed
adultery ?  His denial would carry harly any weight inany
conceivable case, inasmuch as the charge is one which a guilty
man would always deny, and an innocent man could do no
morc.  In other words, since the course of conduct supposed
is one which a man would certainly take whether he were
innocent or not, the fact of his taking it would atfurd no
criterion as to his guilt or innocence,

Now in almost ull judicia! proceedings a certain number of
facts are established by direct assertions made under such
circumstances that no one would seviously doubt their truth,
Others are rendered probable in various degrees, and thas the
Judge is furnished with facts which he may use as a basis for
his inferences as to the existence of other facts which are
either not asserted to exist orare asserted to exist, by unsatis-
factory witnesses.

These inferences are generally considered to be more difficult
to draw than the inference from an assertion to the matter
asserted.  In fact, it is far casier to combine materials sup-
posed to be sound, than to ascertain that they are sound. In
the one case no rules for the judge's guidance can be laid
down. No process is gone through, the correctuess of which
can afterwards be independently tested. The judge has
nothing to trust to but his own natural and acquired sagacity.
In the other case all that is required is to go through a
process with which, as Mr. Huxley remarks, every one has a



Converging Probabilities.

general superficial acquaintance tested by every-day practice,
and the theory of which it is easy to understand and interesting
to follow out and apply.

The facts supposed to be proved must ultimately fulfil
the conditions of the method of difference, but they may be
combined by any of the recognised logical methods, or by
a combination of them all. The object, indeed, at which
they are all directed is the same, though they reach it
by diffgrent roads. A few illustrations will make this plain.
The question is, whether A has embezzled a small sum
of money, say a particular rupee which he received on ac-
count of his employer, and did not enter in a book in
which he ought to have entered it. His defence is that the
omission to make the entry was accidental.  The nceount-
hook is examined, and it is found that in a long series of
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instances omissions of small sums have been made, each of

which omissions is in A’s favour. This, in the absence of
explanation, would leave no reasonable doubt of A’s guilt in
each and every case. It would be practically impossible to
account for such facts except upon the assumption of
systematic fraud.  Logically, this is an instance of the Method
of Agreement applied to so great a number of instances as to
exclude the operation of chance. When, however, this is
done, the Method of Agreement becomes a case of the Method
of Difference.

The well-knowr cases in which guilt is inferred from a
number of separate, independent, and, so to speak, converging
probabilities, may be regarded as an illustration of the same
principle. Their general type is as follows :—

B was murdered by some one.

Whoever murdered B had a motive for his murder.

A had a motive for murdering B.

Whoever murdered B had an opportunity for murdering B.

A bad an opportunity for murdering B.

Whoever murdered B made preparations for the murder
of B.

Conver-
ging pro-
babilities,
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Cuar. IL. A acted in a manner which might amount to a preparation
for murdering B.

In each of these instances, which might of course be inde-
finitely multiplied, one item of agreement is established
between the ascertained fact that B was murdered and the
hypothesis that A murdered him; and it does sometimes
huppen that these coincidences may be multiplied to such an
extent and may be of such a character as to exclude the
supposition of chance, und justify the inference that A was
guilty.®  The case, however, is a rare one, and there is always
a great risk of injustice unless the facts proved go beyond
the mere multiplication of circumstances separately indi-
cating guilt, and amount to a substantial exclusion of every
reasonable possibility of innocence.

:i‘l"‘.:‘.“m' Tae celebrated passuge in Lord Macaulay’s Essays in
which he secks to prove that Rir Philip Francis was the
author of Junius's letters, is an instance of an wrgument of
this kind.  The letters, he says, show that five facts can
be predicated of Junius, whoever he may have been,  Dut
these five fucts may also be predieated of Sir Philip Francis
and of no one else. Whether any part of this argument
can in fuct be sustained, is a question to which it would be
impertinent to refer here, but that the method on which it
proceeds is legitimate there can be no doul,

Ruleasto The cases in which it is most probable that injustice

dethg will be done by the application of the methud of agree-
ment to judicinl inquiries are those in which the existence
of the principal fact has to be inferred from circumstances
pointing o it. This is the foundation of the well-known rule
that the corpus delicti should not in general in criminal
cuses be inferred from other facts, but should lLe proved
independently. It has been sometimes narrowed to the
propusition that no one should be convicted of murder
unless the Lody of the mundered person has been discovered.

® Seve Richardson's Case, p. 68.



Rule as to Corpus Delicts.

Neither of these rules is more than a rough and partial
application of the general principle stated above. If the
circumstances are such as to make it morally certain (within
the definition given above) that a crime has been committed,
the inference that it was so committed is as safe as any other
such inference.

The captain of a ship, a thousand miles from any land, and
with no other vessel in sight, is seen to runinto his cabin,
pursued by several mutinous sailors. The noise of a struggle
and a splash are heard. The sailors soon afterwards come
out of the cabin and take the command of the vessel. The
cabin windows are open. The cabin is in confusion, and the
captain is never seen or heard of again.

A person looks at his watch and returns it to his pocket.
Lumediately afterwards a man comes past, and makes a
snatch at the watch, which disappears. The man being
pursued, runs away and swims across a river; he is arrcsted
un the other side. He has no watch in his possession, and
the watch is never found.

In these cases it is morally certain that murder and theft
respectively were committed, though in the first case the
budy, and in the second the watch is not producible.

Cases, however, do undoubtedly occur in which the infer-
cnce that a crime has been committed at all is a mistake.
They may often be resolved into a case of begging the ques-
tion. The process is this: suspicion that a crime has been
committed is excited, and upon inquiry a number of circum-
stances are discovered which if it is assumed that a crime
has been committed are suspicious, but which are not
suspicious unless that assumption is made.

A ship is cast away under such circumstances that ler
loss may be accounted for either by fraud or by accident.

The captain is tried for making away with her. A
variety of circumstances exist which would indicate prepara-
tion and expectation on his part if the ship really was made
away with, but which would justify no suspicion at all if she
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Cuar. II. was not. It is manifestly illogical first to regard the
antecedent circumstances as suspicious, because the loss of
the ship is assumed to be fraudulent, and next to infer that
the ship was fraudulently destroyed from the suspicious
character of the antecedent circumstances. This, however, is
a fallacy of very common occurrence, both in judicial
proceedings and in common life.*

The modes in which fucts may be so combined as to exclude
every hypothesis other than the one which it is intended to
establish are very numerous, and are, I think, better learnt
from specific illustrations and from actual practice than from
ahstract theories. One of the objects of the illustrations
given in the next chapter is to enable students to understand
this matter.

:;:m\‘:g The result of the foregoing inquiries may be summed up as

sions. follows :—

I In judicial inquiries the facts which form the materials
for the decision of the court are the facts that certain
persons assert certain things under certain circumstances.
These faets the judge hears with his own ears. e also sees
with his own eyes documents and other things respecting
which he hears certain assertions,

11, His tash is to infer—

(1) From what he himself hears and sces the existence of

the facts asserted to exist ;

() From the facts which on the strength of such assertions

he believes to exist other facts which are not so asserted
to exist. .

II1. Each of these inferences is au inference from the
effect to the cause, and each ought to conform to the
Method of Difference; that is to say, the circhunstances in
each case should be such that the effect is inconsistent

® An illustration of this form of error ocourred in the case of R.
ve. Steward and two others, who were convicted at Singapore in 1867
for oaating away the Schooner Erin, and subsequently received a
free pardon on the ground of their innocence.



Degrees of Probability.
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(subject to the limitations contained in the following Crar. IL

paragraphs) with the existence of any other cause for it
than the cause of which the existence is proposed to be
proved.

IV. The highest result of judicial investigation must gene-
rally be, for the reasons already given, to show that certain
conclusions are more or less probable.

V. The question—what degree of probability is it
necessary to show, in order to warrant a judicial decision
in a given case, is a question not of logic but of prudence
and is identical with the question, “ What risk of error is it
wise to run, regard being had to the consequences of error in
either direction 7§

V1. This degree of probability varies in different cases to an

extent which cannot be strictly detined, but wherever it

exists it may be called moral certainty.
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CHAPTER *IIL

THE THEORY OF RELEVANCY, WITH ILLUSTRATIONS,

AN intelligence of sufficient capacity might perhaps be
able to conceive of all events as standing to each other in the
relation of cause and effect; and though the most powerful
of human minds arc unequal to cfforts which fall infinitely
short of this, it is possible not only to trage the connection
bet veen cause and effect, both in regard to human conduct
and in regard to inanimate matter, to very considerable
lengths, but to sce that nwmerous events are connected
together, although the precise nature of the links which con-
neet them may not be open to obgervation.  The connection
may be traced in either direction, from effect to cause or from
cause to effect; and if these two words were taken in
their widest acceptation it would be correct to say that
when any theory has been formed which alleges the exist-
ence of any fact, all facts are relevant which, if that theory
was true, would stand to the fact alleged to exist either in
the relation of cause or in the relation of effect.

It may be said that this theory would extend the limits of
relevancy beyond all reasonable bounds, inasmuch as all events
whatever are or may be more or less remotely connected by the
universal chain of cause and effect, so that the theory of
gravitation would upon this principle be relevant wherever
one of the facts in issue involved the falling of an object to
the ground.

The answer to this objection is, that wide, general causes,
which apply to all occurrences, are, in most cases, admitted,
and do not require proof; but no doubt if their application
to the matter in question were doubtful or were misunder-



Caxse and Effect.

stood, it might be necessary to investigate them. For instance,
suppose that, in an action for infringing a patent, the defence
set up was that the patent was invalid, because the iuvention
had been anticipated by some one who preceded the patentee.
The issue might be whether an earlier machine was substan-
tially the same as the petentee’s machine. All the facts,
therefore, which went to make up each machine would be
Tacts in issue. But each machine would be constructed with
reference to the general formule called laws of nature, and
thus the existence of an alleged law of nature might well
become, not mercly relevant, but a fact in issue. I,
the first inventor of barometers had taken out a patent,
and had had to defend its validity, the varintion of atmos-
pheric pressure, according to the height of a column of air, and
the fact that air has weight, might have been facts in issue.

With regand to the remark that all events are connected’

together more or less remotely as cause and effect, it is to be
observed that though this is or may be true, it is equally
true that the limit within which the influence of causes upon
effects can be perceived is generally very narrow. A knife
is used to commit a murder, and it is notched and stained
with blowd in the process.  The knife is carefully washed, the
water is thrown away, and the noteh in the Llade is ground
out. It is obvious that, unless cach link in this chain of
cause and effect could be separately proved, it would be
impossible to trace the conuection between the knife cleaned
and ground and the purpose for which it had been used. On
the other hand, if the first step—the fact that the knife was
bloody at a given time and place—was proved, there would
be no use in iuquiring iuto the further cffects produced by
that fact, such as the staining of the water in which it was
washed, the iufinitesimal effects produced on the river into
which the water was thrown, and so forth.

The rule, therefore, that facts may be regarded as relevant
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Cuar. 111, be relevant, may be accepted as true, subject to the caution
subject 10 that, when an inference is to be founded upon the existence of
"Mﬂm{w such a connection, every step by which the connection is made
gt?niecﬁton out must either be proved, or be so probable under the circum-
3‘.‘5?’:“.. stances of the case that it may be presumed without proof.
Footmarks are found near the sceng of a crime. The circum-
stances are such that they may be presumed to be the foot-
marks made by the criminal. These marks correspond
precisely with a pair of shoes found on the feet of the accused.
The presumption founded upon common experience, though
its force may vary indefinitely, is that no two pairs of shoes
would make precisely the same marks. It may further be
presumed, though this presumption is by no means conclusive,
that shoes were worn by their owner on & given occasion.
Her the steps are as follows :—

(1) The person who committed the crime probably
made those marks by pressing the shoes which he
wore on the ground.

(2) The person who committed the crime probably wore

his own shoes.

(3) The shocs so pressed were probably these shoes.

(4) These shoes are A B's shoes,

Thercfore A B proliably made those marks with those shoes.

Therefore A B probably committed the crime.

These fucts may be exhibited in the relation of cause and
effect thus :—

(1) A’s owning the shoes was the cause of his wearing
them.

(2) His wearing them at a given place and time caused
the marks,

(3) The marks were caused by the flight of the
criminal.

(4) The flight of the criminal was caused by the com-
mission of the crime.

(6) Therefore the marks were caused by the flight of A
the criminal, after committing the crime.

tion,



Obscurity of Definition.

Though this mode of describing relevancy might be correct,
it would not be readily understood. For instance, it might
be asked, how is an alibi relevant under this definition? The &
answer is, that a man’s absence from a given place at a given
time is a cause of his not having done a given act at that
place and time.  This modgof using language would, however,
be obecure, and it was for this reason that relevancy was very
fully defined in the Evidence Act (ss. 6—11, both inclusive)
These sections enumerate specifically the different instances of
the connection between cause and effect which occur most
frequently in judicial proceedings. They are designedly
worded very widely, and in such a way as to overlap each
other.  Thus a motive for a fact in issue (8. 8) is part of its
cause (5. 7). Subsequent conduct influenced by it (s. 8) is
part of its eftect (8. 7. Facts relevant under s. 11 would,

in most cases, b relevant under other sections. The object

of drawing the Act in this manner was that the general ground
on which facts are relevant might be stated in as many
and as popular forms as possible, so that if a fact is relevant,
its relevaney muwy be easily ascertained.

These sections are by far the most important, as they are
the most original part of the Evidence Act, as they aftirm
positively what fucts may be proved, whereas the English law
assumes this to be known, and merely declares negatively that
certain facts shall not be proved.

Important as these sections are for puposed of study, and
in order to make the whole budy of law to wlich they belong
easily intelligible to students and practitioners not trained in
Eunglish courts, they are not likely to give rise to litigation or to
nice distinctions. The reason is that . 167 of the Evidence Act
which was formerly s. 57 of 1L of 1835, renders it practically
a matter of little importance whether evidence of a particular
fact is admitted or not. The extreme intricacy and minuteness
of the law of England on this subject is principally due to
the fact that the improper admission or rejection of a single
question and answer would give a right to a new trial in
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8 civil case, and would upon a criminal trial be sufficient
ground for the quashing of a conviction before the Court
for Crown Cases reserved.

The improper admission or rejection of evidence in India
has no effect at all unless the court thinks that the evidence
improperly dealt with either turned or ought to have turned
the scale. A judge, moreover, if he doubts as to the relevancy
of & fact suggested, can, if he thinks it will lead to any-
thing relevant, ask about it himself under 8. 163.

In order to exhibit fully the meaning of these sections,
to show how the Act was intended to be worked, and to
furnish students with models by which they may be guided
in the discharge- of the most importaut of their duties,
abstracts are appended of the evidence given at the fol-
lowir g remarkable trials :—

1. R. v. Donellan.

2. R. v Belany.

3. R.v. Richardson.

4. R v.Tatch

5. R.v. Palmer.

To every fact proved in each of these cases, the most in-
tricate that 1 conld diseover, a note isattached, showing under
what section of the Evidence Act it would be relevant.

I may observe upon these cases that the general princi-
ples of evidence are, perhaps, more clearly displayed in trials
for murder, than in any others. Murders are usually con-
cealed with as much care as possible; and, on the other hand,
they must, from the nature of the case, leave traces behind
them which render it possible to apply the argument from
cffects to causes with greater force in these than in most
other cases. Morcover, as they involve capital punishment
and excite peculiar attention, the evidence is generally in-
vestigated with special care. There are accordingly few cases
which show so distinctly the sort of connection between
fact and fact, which makes the existence of one fact & good
ground for inferring the existence of another.



Case of R. v. Donellan.

1.
Cast oF R ». DONELLAN.®

John Donellan, Esi., was tried at Warwick Spring Assizes,
1781, Lefure Mr. Justice Bualler, for the murder of Sir Theo-
dosius Broughton, his brother-in-law, a young man of for-
tune, twenty years of nge! who, up to the moment of his
death, had been in good health and spirits, with the excep-
tion of a trifling ailment, for which he occasionally took a

laxative druught! Mrs. Donellan was the sister of the

deceased, and, together with Lady Broughton, his mother, lived
with him at Lawford Hall, the family mansion?

In the event of Sir T, Broughton's death, unmnarried and
without issue, the greater part of his fortune would descend
to Mrs. Doucllan ;3 but it was stated, though not proved, by
the prisoner in his defence that he on his marriage entered
into articles for the immediate settling of her whole fortune
un herself and children, and deprived hiwself of the possi-
bility of enjoying even a life estate in case of her death,
and that this scttlement extended not only to the fortune,
but to expectancies.!

For some time before the death of Sir Theodosius the
prisoner had on several oceasions falsely represented his health

® Wills, on “ Circuinstantial Evidence,” pp. 192.6.

' Introductory fact (section ¥).

* State of things under which facte in issue happen (section 7).

3 Motive (section B).

¢ Fact rebutting an inference suggested by a relevant fact (section
#). These facts are omitted by Mr. Wills, but are mentioned in my
account of the case. Gen. View, Crim. Law., p. 338,
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to be very bad, and his life to be precarious® On the 20th
of August the apothecary in attendance sent him a mild and
harmless draught to be taken the next morning® In the
evening the deceased was out fishing,” and the prisoner told
his mother that he had been out with him, and that he had
imprudently got his feet wet, both of which assertions were
false® When 8ir Theodosius was called on the following
morning he was in good health? and about seven o'clock his
mother went to his chamber to give him his draught,'* of which
he immediately complained," and she remarked that it smelt
like bitter ulnonds.”® 1In about two minutes he struggled
very