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INTRODUCTION.

§ 1. The Indian Negotiable Instruments Act repro-
duces in a statutory form the Fnglish law of negotiable
instruments with scarcely any modification. Tt in effect
codifies the existing Fnglish law on the subject, and even
faithfully reproduces such anomalies as days of grace, the
dubious rule as to conditional indorsements, and the
negotiabiljty of a bill indorsed without words authorizing
transfer. "In the few points in which the Code ‘departs
from English law it is not always very clear whether the
departure is intentional, or whether it i merely due to
accidents of drafting.

In this state of things it is clear that the English
reported cases, which embody the rules of English law,
are all more or less relevant as illustrating and explaining
the propositions of the Indian Code. It becomes there-
fore a question of discretion, how far it is profitable to
reproduce them by way of commentary. Where a propo-
sition laid down by the Code appears simple and exhaus-
tive of the subject matter, any lengthy reference to the
English decisions which originally worked out the rule
would tend rather to obscure than to elucidate the
meaning of the Act. The provisions of the Act of
course are authoritative, without any regard to the
decisions which originally suggested them. In such
cases, therefore, I have merely stated in a note that the
Indian and English laws are in accord, and have given a

b

Plan of
cedition,



'H

xiv INTRODUCTION.

reference to support the statement. Where there is any
leading case in point I have cited it, but where the
decisions are numerous, or unsatisfactory, I have simply
given a reference to my own work on the English law,
where the authorities will be found collected and com-
mented on.! The first edition of this book was published
in 1878, but the numbering of the articles in the second
edition has not been changed. Tt is written in the form
of the Indian Codes, that is to say, propositions, explana-
tions, and illustrations, and for the most part the sections
of the Act and the articles of the Digest very nearly
correspond.  Where a proposition laid down by the Code
appears to depart from English law, I have pointed out
how and in what the difference consists, briefly stating
what the Fnglish law is. Where the propositions of the
Code appear to require further elucidation, I have referred
to English decisions to illustrate them, sometimes citing
sbort passages from the reported judgments, when T have
come across a terse and lucid explanation of the principles
on which the rules of law in question are founded. This
course is perhaps convenient, because Indian lawyers and
merchants have not always English law reports ready to
hand. Occasionally, by way of illustration or explanation,
1 have referred to the provisions of some of the Con-
tinental Codes. Where the provisions of the Foreign
Codes differ from those of the Indian Act, such references
may be useful as indicating the cases where the pro-
visions of Chapter XV1. (International Law) are likely to
conie into play.

§ 2. As the Indian Act, in so far as it deals with any
subject, adopts and enforces English law almost in its
entirety, it is conceived that in matters relating to

18ee **Chalmers’ Digest of the Law of Bille of Exchange, Promissory
Notos, and Cheques,™ 2nd ed., 1851, Stevens and Sons, London,



INTRODUCTION. xv

negotiable instruments which are untouched by the Act
(and which do not come within the scope of the Indian
Contract or Evidence Acts), English law would be looked
to and followed as a guide. It is only in this way that a
harmonious system could be worked out. A specific
English decision, of course, would not be binding on the
Indian courts, but when well reported it would doubtless
be treated with respect, as being a responsible exposition
of principles which govern alike in the courts of both
countries. \What Lord Chief Justice Cockburn ina recent
case (Scaramanga v. Stamp, 5 C. . . 205, at p. 303 C.A.)
says concerning the weight to be given to American de-
cisions, bears nearly upon the weight to be given to
English decisions in Indin. A new point having arisen as
to the deviation of a ship from her chartered voyage, he
says,  The case before us presents itself, so far ax our
Courts are coucerned, as one of first impression, oi which
we have to declare, or perhaps I may say, practically to
make the law. I am glad to think that in duing so we
have the advantage of the assistance afforded to us by the
decisions of the Amcrican Courts and the opinions of
American jurists, whom uccident has caused to anticipate
us on this question. And, although the decisions of the
American Courts are of course not binding on us, yet the
sound and enlightened views of American lawyers in the
administration and development of the law—a law, except
80 far as altered by statutory enactment, derived from a
common source with our own- entitle their decisions to
the utmost respect and confidence on our part.”

§ 3. The history of the present Act appears to be as
follows :—The original draft was prepared in 1867, by
the Indian Law Commission; among other dis-
tinguished members that Commission included Lord
Justice James, Liord Justice Lush, and Mr. Lowe (now

History of
act.
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Lord Sherbrooke). Mr. William Macpherson was tlie
Secretary, and Mr. Neil Baillie, I believe, the assistant
Secrctary. The Report is a most valuable one. The
Draft 13ill was sent out to India, but for some reason
T am not aware of, the project slept for some y.'en.rs. In
1879, the Bill was re-drafted by Mr. Phillips, of the
Calcutta Bar, Criticisms were then invited on it from the
banks, chambers of comnerce, and leading merchants, and
it wus revised by a sclect committee consisting of the
Advocate-General of Bengal, Mr. Evans, and Mr. Morgan.
It was then referred to the Indian Law Commission,
which sat at Simla in 1880, The Commissioners (Chief
Justice Turner, Mr. Justice West, and Mr. Whitley
Stokes) reported that they " found little or nothing to
change in the Bill,” but they suggested certain additions.!
Finally the Bill was again referred to a select com-
mittee, and received the assent of the Governor-General
on the 9th December, 18812
The measure, then, has not been passed without long
and anxious consideration.  Doubtless time will disclose
certain defecls in some of its details, but now that the
law is put in a definite and accessible shape, it will be
easy to remedy them.  The clear and concise statement
of the principles of the law of negotiable instruments in
the authoritative form of an Act will be an immense boon
to the mercantile as well as to the legal world.
Originand  § 4. Since, as has been pointed out, the Indian Code
?m o preserves and cmbodies the English law relating to
:m’;m negotiable instruments, it may not be out of place briefly
to trace their history and note the mode of their develop-
ment in England. For this purpose I may make use of
part of the paper which I recently read at the Midland

1 See Supplement to Gaseite of India, January 24, 1880, p. 207.
* 1bid., Decewber 17, 1881,
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Institute, and which formed part of a courge of lectures
delivered to the Birmingham bankers. After commenting
on the essential features of negotiable instruments which
distinguis.h them from other coutracts in writing, the
paper proceeds :—

“Fo sum up, then, the law relating to negotiable
instruments consists of two distinct sets of principles
derived frcm different sources, namely, (1) principles
applicable to ordinary contracts derived from the Com-
mon Law; (2) principles imported by the law merchant
founded on the usages of trade.

* The original and most typical negotiable instrument is
the Bill of Exchange. Bills of Exchange are supposed
to be of comparatively modern origin, having been first
brought into use, so far us is at present known, by the
Florentines in the twelfth, and by the Venetians about
the thirteenth century.! 'The use of them gradually
found its way into France, and still later, and but slowly,
into England. Richard Malynes, a London merchant,
who published a work called the Liex Mercatorin in 1622,
and who gives a full account of these bills as used in
Amsterdam, Hawburg, and other pluces, states that such
bills were not in use in Englund.  Mr. Maclend, who has
investigated the carly history of bills, thinks that this
is a mistuke. As early as the statute 3 Richard 11, ¢. 3,
Bills of Exchange are referred to as a means of con-
veying money out of the realm, thongh not as a process
in use among English merchants.  Dut the fuct that a
ILondon merchant writing expressly on mercantile law
was unaware of the use of Bills of Fxchange in this
country, shows that the use of them at the time he wrote
must have been very limited. With the development
of English commerce the use of these most convenient

1 Cf. Goodwin v. Lvbarts, 10 L. R. Ex., at 347.
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instruments of commercial traffic would, of course,
increase. As the use increased, disputes would neces-
sarily arise, which, in time, would find their way into
the T.aw Courts, and thence into the volumes of the
reports. As a fact, the first reported case on®a Bill of
Exchange is the case of Martin v. Boure, which. was
reported in 1603. About this time, that is to say in
the early part of the seventeenth century, the practice
of making bills pavable to crder and of transferring them
by indorsement first took its rise. IHartman, a German
author, states that the first known mention of the in-
dorsement of these instruments occurs in the Neapolitan
Pragmatica of 1607, As regards England, at first the
use of Bills «f Fxchange reans to have been confined to
foreign bills between English and forcign merchants. It
was afterwards extended to inland Lills between traders,
and finally to bills of all persons whether traders or not.
In the meantime Promissory Notes had also come into
use. They were ut first inade pavable to bearer, but when
the practice of making Bills of Fxchange payable to order,
and making them transferable by indorscment, had be-
come firmly established, the practice of mnking Promis-
sory Notes payuble to order, and of transferring them by
indorsement, as had been done with bills, specdily
prevailed.  Thero are several reported cases during the
last years of the seventeenth century which recognise the
custom. DBut when Lord IHolt beecame Chief Justice, a
somewhat unseemly contest arose between him and the
merchants as to the negotiability of Promissory Notes
whether payable to order or to bearer ; the Chief Justice
taking what must now be admitted to be a narrow-minded
view of the matter, setting his face strongly against the
negotiability of these instruments, contrary, as we are told,
to the opinion of Westminster Hall, and in a series of
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successive cases persisting in holding them not to be
negotiable by indorsement or delivery. The incon-
venience to trade arising therefrom led to the passing of
the statute 8 and 4 Anne, c. 9, whereby Promissory Notes
were malle capable of being assigned by indorsement, or
by delivery if made payable to bearer, and such assign-
ment was thus rendered valid beyond dispute or difticulty.

**We now arrive at an epoch when some forin of
sccurity for money, namely, goldsmiths' or bankers' notes,
came into general use. Their negotinbility was finally
affirmed in the case of Miller v. Race, in 1773. Lord
Mansficld there held that the property in such a note
passes like that in cash by delivery, and that a party tuking
it bond fide, and for value, is consequently entitled to hold
it against a former owner from whom it has been stolen.

* Next we come to the age of chegunes. By the begin-
ning of this century they had established their footing in
England, and had been formally received into the family
of negotiable instruments.  In France, curiously enouvgh,
cheques do not seem to have received legul recognition
until the law of 1865,

“The eflicacy of mereantile usage has again been vindi-
cated in a recent decision of great importance. In the case
of Goodiwin v. Robarts (10 L. 1L, ix. 337), the question arose
whether scrip pavable to bearer constituted a negotiable
security. Some Russian serip payable to bearer had been
misappropriated by an agent who pledged it with his bankers
as security for a loan. They of course took it in perfect
good faith. Then came the question, had they acquired
a good title to it ? On the one hand it was proved that in
the City it was treated as negotiable just as if it were & Pro-
missory Note payable to bearer. On the other hand it was
urged that the law merchant as to negotiable instruments
was fixed and settled, and that custom could not avail to
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add fresh instruments and securities to the existing list.
The Court upheld the custom, and held that for the
purpose of the question raised, scrip must be held to be
negotiable, and that the bankers had acquired a complete
title toit. I cannot do better than conclude this fhtroduc-
tory portion of my lecture by quoting another passage from
the judgment of the late Lord Chief Justice Cockburn,
who delivered the unanimous judgment of the Exchequer
Chamber in that case. After tracing the origin and
history of negotiable instruments, he proceeds :—

¢ Usage adopted by the Courts having been thus the
origin of the whole so-called law merchant as to negoti-
able securitics, what is there to prevent our aucting upon
the principles acted upon by our predecessors, and followed
in the precedents they have left to us? Why is it to be
said that & new usage which has sprung up under altered
circunstances is to be less ndmissible than the usages of
pnst times? ‘Why is the door to be now shut to the
admission and adoption of usage in a matter altogether
of cognate character, as though the law had been finally
stereotyped and settled by some positive and peremptory
enuctment ? 1t is true that this scrip purports on the
face of it to be a sccurity, not for money but for the
delivery of & bond; nevertheless we think that substan-
tially and in effect it is a sccurity for money, which, till
tho bond shall be delivered, stands in the place of that
document which, when delivered, will be beyond dcubt
the representative of the sum it is intended tuo secure.
The usage of the money marhet has solved the question
whether serip should be considered sceurity for and the
representative of money, by treating it as such.

“*The universality of a usage voluntarily adopted
between buyers and sellers is conclusive proof of its
being in accordance with public convenience ;: and there
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can be no doubt that by holding this species of security
to be incapable of being transferred by delivery, and as
requiring some more cumbrous method of assignment,
we should materially hamper the transactions of the
money® market, and cause great public inconvenience.
It.is obvious that no injustice is done to one who has
been fraudulently dispossessed of scrip through his own
misplaced confidence, in holding that the property in it
has passed to a bond fide holder for valae, secing that he
himself must have known that it purported on the face
of it to be available to bearer, and must be presumed to
have been aware of the usage prevalent with respect to
it in the market in which he purchased it.’

§ 5. “I have troubled you with this rather long quota- I;mon:
tion because it is o good illustration of the attitude of our English
Courts in respect to mercantile matters, angl because it *™
gives you an insight into the actual mechanism by which
our law merchant is produced. Speaking broadly, if I
may make use of an annlogy, mercantile usage is the raw
material, mercantile law is the manufuctured article.
The result of this piece-meal manufacture is pretty much
what might be expected of it. Regarded as a whole, our
mercantile law is fairly in accord with the practice and
the convenience of the mercantile community. In other
words, the substance of it is good. As regards nego-
tiable instruments most of the law is well ascertained,
but on a few points there is a lack of authority ; and on
a few other points the law is antiquated, the custom
having been ascertained, aud so to speuk crystallized iuto
judicial decisions, & long while ago, when the corditions
of commerce were very different to what they now are.
In form our mercantile law is of enormous bulk and
hopelessly unsystematic. To give you some idea of
its bulk, Daniell on Negotiable Instruments, a recent
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American work, cites upwards of 7,000 cases. These
cases are scattered haphazard up and down in the
columns of reports. Taking a rough average, if you
wanted to have them all you would have to purchase
from 1,500 to 2,000 volumes. In the reports, a8 I dare
say you know, the decisions of any particular Court are
reported in merely chronological order, so you have a
Bill of Exchange case sandwiched in between say, an
action for trespass to land on the one hand, and an
action for breach of promise of marriage on the other.
If you could collect together all the cases on negotiable
instruments quoted in Daniell, you would have a series
of volumes containing about 35,000 pages.”

The Indian Code consists of 137 scctions, and occupies
12 pages of the Gazette; yet it deals with most of the
questions  raised in the voluminous literature on the
subject, and in addition settles several points which the
reported cuses have still left open to doubt.  An attempt
is now being made to codify the law of negotiable
instruments in England.  Last year, ander instructions
from the Institute of Bankers and Associated Chambers
of Commerce, I drafted a Bill on the subject which was
introduced into Parlinment under the title of the Bills of
Exchange Rill, I881. It was read a second time in
August, but was then massacred with the other innocents
at the end of the session, It is to be reintroduced this
session, but in the present state of Parliamentary business
it is impossible to predict what its fate is likely to be.

§ 6. All the Continental nations have codified their
laws relating to negotiable instruments. Borchardt, in his
collection of the laws of various nations on this subject,
gives the provisions of more than forty Codes. Anything
like a detailed examination of foreign systems would be
mere waste of time and space, but some knowledge of the
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salient points of difference is desirable in the case of
contracts so cosmopolitan as are negotiable instruments.
A Bill of Exchange is a true citizen of the world. It
travels freely from country to country, and for certain
purpos®s is domiciled in every country where it is either
dsawn, or indorsed, or accepted, or paid. For the purpose
of comparing the English (or Indian) law with the Foreign
Codes, I may make use of some extracts from a paper
which I read in 1879 before the Institute of Bankers.'
After commenting on the unwieldy bulk of KEnglish law

as compared with the compactness of the Foreign Codes,
the paper proceeds :—

“ Passing from mere differences in forin and expression,
Iwill now call your attention to rome of the more import-
ant divergencies in substance between our law and that
of other countries. There is, of course, great and sub-
stantial similarity between the laws of all mercantile
nations regarding negotiable instruments.  If it were not
50, the vast international transactions which are effected
through their ageney, would be impossible.  Bills could
no longer circulate frecly fromn country to country. Mr.
Justice Story, the great American commercial lawyer, in
& well-known judgment? forcibly expresses this truth.
He says, ‘The law respecting negotiable instruments
may be truly declared, in the language of Cicero, to be in
a great measure not the law of a single country only, but
of the commercial world—* non crit lex alia Roma:, alia
Athenis, alia nunc alia post hac, sed et apud omnes gentes
et omni tempore una cademque lex obtinebit.”' But
when we pass from broad general principles to questions
of detail, we find, as we should expect, that the varions

1 ¢ On the Difference between the English and Foreign Systems of Law
regarding Bills of Exchange, and their Relative Merits,” reprinted in the
Journal of the Institute, vol. i., p. 239,

2 In Swift v. Tyson, 16, Peters Rep. 1.
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problems which have arisen have been differently solved
by different nations. For purposes of comparison I shall
use chiefly the French Code de Commerce, and for this
reason. It is in many respects a typical code. The
French Code passed in 1818 forms the basis of nedrly all
the Continental Codes. Most of the important Continental
nations have adopted its provisions regarding negotiable
instruments with but slight modifications. For instance
the Itulinn Code vf 1865 enacts for Italy the provisions
of the French Code regarding bills and notes, merely
adding three or four articles which embody the result of
French judicial decisions on the construction of the Code.
The Belginn Fxchange Law of 1872, with a few exceptions,
does the same for Belgium,  Egvpt, Greeee and Turkey
have, I believe, adopted the provisions of the French
Code in their entivety.  The Spanish Code of 1830 and
the Portuguese Code of 1833 are wainly founded on the
French, The German Exchange Law of 18449 differs
from the French Code in many important particulars, but
for the most part where it diverges from French law it
is in strict accordance with English law. 1 have then
chosen the French Code as furnishing the best standard
of comparison, and I shall ouly refer to the other Codes
incidentally.  But before 1 go into details of comparison
I wich to call your attention to a question of historical
interest and some pructical importance.  If you refer
to Euglish authors who wrote on Bills of Fxchange 150 or
180 years ago, such as Marius and Reawes, and compare
the law, or rather the usage, of that time with the law
as it hus now been settled, you will find that the old
usage hus been modified in many important respects.
If you then take the points of divergence between modern
Eunglish law and cold English usage, and compare them
with n-odern French law, you will find that for the most
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part French law is in striet accordance with the old
English usage. The reason is not far to seek. At the
time that Beawes wrote, the law or practice of both
nations respecting Bills of Exchange was uniform. The
French law, however, was reduced into writing, and
embodied in a code by the ¢ Ordonnance de 1673," which
is amplified, but substantially adopted by the Code de
Commerce of 1818, Its development was thus arrested,
and it remains in substance what it was 200 years ago.
English law, as we have seen, has been developed piece-
meal by judicial decision founded on custom. The
legislature has interfered but seldom, and then only on
minor points of detail. Thus in Fngland full play has
been given to the ! laissez fuire’ principle.  The custom,
of course, has changed from time to time in accordance
with the changing needs and practices of commerce. So
much for the historical part of the question,  Buat when
we comce to examine the effect of the divergencies from
ancient usage we find they are not merely fortuitous
Unconsciously  perhaps, but none the less certainly,
English law has worked out a theory of negotiable
instruments widely different from  the original, The
modern English theory might be styled the banking or
currency theory, as opposed to the French or mereantile
theory. A Bill of Exchange in its origin was an
instrument by which a trade debt due in one was
satisficd by payment in another. It was merely a
device used by merchants trading at a distance from
each other to avoid the necessity of transmitting cash
from place to place. For instauce, Smith, in London,
owes £100 to Brown, who is in New York. But Brown,
in New York, owes £100 to Jones, in London. Both
these debts can be paid without any trans-shipment of
money, if Brown draws a bill on Smith in favour of
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Jones, and sends it to Jones, who collects it in London.
This, the original theory, French law steadily keeps in
view. In England, on the other hand, bills have
developed into a paper currency of perfect flexibility. In
France a bill represents a trade transaction. In ]:fngland
it is merely an instrument of credit. As a result, English
law gives full play to the system of accommodation paper.
French law endeavours to suppress the system of accom-
modation paper in every possible way. 'The comparison
of some of the main points of difference between English
and French law will show how the two theories are
worked out. According to Article 110" of the French
Code a Bill of Exchange may not be made payable in the
place where it is drawn.  You can’t draw a bill in Paris,
wmaking it payable also in Paris.  1f the Will shows on
the [ «ce of it that it is both drawn and payable at Paris,
it is invalid ax a negotiable instrument.  If to avoid this
provision of the code, the bill is dated from London,
though, in fuct, it is drawn in Pars, it is invalid in
the hands of any holder of with notice. A French bill
must be drawn in one place and puyable in another. No
distance is fixed by the Code, but it has been judicially
decided that the place of pavment must be so far
distant from the place of issue that there may be a
possible rate of exchange between the two! In the
technical phrase of French lawyers a Bill of Exchange
presuppoess & contract of exchange, that is to say, it pre-
supposes a bond fide money transaction between places
at a distance from each other, into which the rate of
exchange between the two places enters as a necessary
element. Therc are traces that this rule once prevailed

1 CL also ltalian Cominercial Code, Art. 196 : Rpanish Code, Art,
849 ; Portuguese Code, Art, 221, to rame effoct. 1t ix said that the French
Courts now hold that this provision is mercly directory.

* Nouguior, Des Lottres de Uhange, 1875, 4 el {§ 93-105. Bravard.
Demangeat, 7 od , p 236,
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in England,' but now, as you know, you may draw a bill
in one house, making it payable next door. The effect of
this provision of the French Code in obstructing the issue
of accommodation paper is obvious.*

“ Agaln, by a further provision of Article 110, which | Qum::m

enumerates the essentials of a valid bill, it is enacted that recvived.
a Bill of Exchange must specify the nature of the value
received for it. For instance, it is not enough to say
merely * value received. You must say ‘ value received
in goods,” or ° value received in cash,’ ‘ value in account,’
or whatever it may be.  If no value be stated, the instru-
ment is invalid as a bill.  If a fulse value be stated, the
instrument is invalid in the hands of all parties with
notice’ 8o, too, by Article 137, an indorsement must
specify the nature of the value received by the indorser.
If it do not specify the nature of the consideration it does
not trausfer the property in the bill to the indorsce, but
merely makes him a kind of agent for collection for the
indorser. It 18 evident that these provisions strike at
the very root of the system of nccommodation puper. In
England the nuture of the value given for a bill is not
often expressed on it, and it is not necessary to cxpress
at all that value has been received for it, for the law raises
a primd facie presumption to that effect. Formerly,
however, it secms the law was otherwise.!

* By another provision of Article 110 of the Code de Com- pils to
merce, a Bill of Exchange must be drawn payable to order.? "arer

! Soe the definition of a Bill of Exchanse in Comyn's Digest, Tit,
Merchant F. 4. ** A Bill of Exchange is, when o nan takes monoy in ono
country or city upon exchange, and draws a bill whereby he directa a
person’in another country or eity to puy so mucito A , or order for value
roceivod of B. and subscribes it.”

* Cf. also Spanish Code, Art. 426 ; Ponugueu Cole, Art. 321 ; Russian
Code, Art, 295; Italian Code, Art. l

* Nouguier, ded., §4 164-191,

¢ Chitty on Bxlh. st ed, p. 9.

s Cl also Spanish Co le, Art, 439 ; Portuguess Colde, Art. 321 ; Rumian

Code, Art. 295; Italian Code, Art. "196. This was lormerlyuw rule in
England, Stewart v, Hodges (ww;, 12 Mod. 36.
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A French bill expressed to be payable to bearer would be
invalid. In England it has been decided that a bill may be
drawn payable to bearer though formerly this was doubted.!
This provision of Article 110 is necessary in grder to
render effectua! the rule requiring the nature of the value
given to be specified.  If a bill could be drawn payable to
bearer it would be difficult or impossible to find out whether
the nature of the value given had been truly specified or not.
80, too, by Article 137, an indorsement, in order to trans-
fer the property in a bill to the indorsee, must specify the
name of the indorsee as well as the date, and the nature
of the vulue given. An indorscment wanting in any of
these conditions, and, therefore, « fortiori an ordinary
indorsement in blank, does not pass the property in the
bill to the indorsee ; but, according to Article 138, merely
takes effect us what the French law calls a ¢ procuration.’*
The exact effect of this term it would take some time to
explain, but speaking generally, T may say that the effect
of an indorsement in blank in France is to make the
holder, us regards third parties at any rate, a kind of
agent for collection for the indorser?  When, as a fact,
the holder under u blank indorsement has given value, it
ig held that he may fill it up as a regular indorsement,
and thus become the true owner of the bill.

“ I now pass on to notice a rule which is, T believe, pecu-

captance. liar to nglish law, and the countries where the English

law prevails, as it does, for instance, in the majority of the
American States. In England when a Bill of Exchange
is refused acceptance, the holder may at once treat it as
finully dishonoured, and resort for payment to the drawer
and indorsers, without waiting for the maturity of the

1 CL. Grant v. Vaughan, 1764, 8 Burr. 1516,

T O, Italian Code, Art. 8u8: Spamsh Code, Arta. 466, 06" Russian
Code, Arta 810, 812,

? See .\'ougmer. 4 ed,, ne, T44-797,
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instrument, or again presenting it to the drawee. Hin
right of action is complete as goon as he has given proper
notice of dishonour.! This rule is a logical consequence
of the currency theory as applied to Bills of Exchange.
The tendency of that theory is to regard a dishonoured
bill in the same light as a bad sovercigm.  Under the
Contineutal Codes the holder of a bill which is refused
acceptance can only demand security from the drawer
and indorsers When the bill arvives at maturity the
holder must again present it to the drawee, and if it be
“dishonoured a second time he may then exercise his right
of recourse against the drawer and indorsers.  In theory,
the English rule seems to involve this anomaly. The
holder of a bill, which is refused weceptanee, might reecive
the full amount of it from the drawer or an indorser somo
time before he would be entitled to puyment, if the bill
had becn accepted.  Pro tanto. therefore, he wotld gain
by its dishonour. I do not know, however, that any
practical mischicf results from the application of the
English rule.

*To come to another point, when a bill is aceepted, the Present.
acceptor must pay it, whether it be presented to him :::,'i'.t,md
on the day it matures, or on any other subsequent dny ;
but in England, subject to certain exceptions in the case
of accommodation bills? the drawer and indorsers are
discharged if the holder does not present the hill for pay-
ment on the day that it falls due, and then give proper
notice of dishonour. This rule is another application of
the currency theory to Bills of Exchange. It is in prin-
ciple the same as the rule that if you take a bad sovercign

1 Chalmers on Bills, Art. 157, and aee Art. 220,
? German Exchange Law, Art. 25 ; Franch Code, Arts. 119, 120 ; Italian

Code, Arts. 206, 207. Thia rule, probably, fonncrly prevailsd in England.

CL. Anon, 1700, 1 Ld., Raym, 743, $
3 Chalmers on Bulls, Art. 200,



XXX INTRODUCTION.

you must either return it as soon as you can, with ordinary
care find out that it is bad, or you must take the conse-
quences. In France, if the holder of a bill do not duly
present it for payment, and give notice of protest (which
corresponds to our notice of dishonour), the indorsers are
discharged, but the drawer is not discharged unless he can
show affirmatively that he had provided the acceptor with
funds to meet it! Under the German Exchange Law,*
a8 under English law, the omission to present a bill for
payment on the proper day deprives the holder of his right
of recourse against the drawer and indorsers, but the
omission to give due notice of dishonour merely deprives
him of his right to recover interest and cxpenses, unless
the drawer or indorser sought to be charged can show actual
damage caused by the want of notice. I have now, I think,
ad ~ertod to the main points of divergence between English
and French law, in 8o far as they bear upon the different
theories held in the two countries as to the proper fune-
tions of a Bill of Exchange. Fnglish law regards a bill
merely as an instrument of credit.  French law regards
it as strictly subsidiary to a bond fide trade transaction.
The relative advantages of the rival theories is a mercan-
tile or cconomical question rather than a legal one. I
have, therefore, not attempted to discussit, but T hope that
some of you who are here this cvening will give us the
benefit of your skilled opinions on the subject.

“ I will now call your attention to one or two points
of divergence between English and forcign law, where
the different rules may each be judged og their own
merits, as they secw to have no bearing on any underlying
general principle. Article 33 of the German Exchange
Law abolishes days of grace. Article 135 of the French

' French Code do Commerce, Arts. 168, 170.
* German Exchange Law, Arts. 41, 44, 5.
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Code de Commerce, and Article 221 of the Italian Code
do the same, and most of the Foreizn Codes, I believe,
contain a similar provision. In England. as you know,
three days of gracc attach to every bill which is not
in legal effect payable on demand. I use the term legal
effect, because by statute' a bill expressed to be payable
‘at sight,’ or‘on presentation,’ is to be decmed payable
on demand, and, therefore payable without grace. The
result is that if you draw a bill payvable thirty days after
date, it is really pavable thirty-three days after date, It
seems to me the Foreign Codes are right in abolishing
days of grace. If you mean a bill to be payable thirty-
three days after date, why not say what you mean?
The English rule might mislead a forcigner, and can do
no good to a native.

* Passing from the subject of days of grace, T would eall Publie
your uttention to a coguute point which Eoghsh lnw olidags
treats in a somewhat anomalous manner. Under Art.
13t of the I'rench Code de Commerce, when a bill falls due
on a non-business day tforie 1érale) it must be presented
for payment on the preceding day. By Art, 92 of the
German General Fxchange Law, when a bill fulls due on
a non-business day it wust be presented for pavment on
the succceding business day.  DBut in England, as you
know, when a bill falls due on Sunday, Christinas Day,
Good Friday, or on a day appointed by Royal proclama-
tion for a fast or thanksgiving day, it is deemed to be due
on the preceding day, while, if it fulls due on a Bank
Holiday, it is deemed to be due on the succceding day.
Clearly, this inconsistency ought to be removed, and it
seems to me that the German rule, which is adopted by
the Bank Holidays Act, is the soundest.

‘I will take another point. The rule of English law is, :’l‘i‘l!l'-‘. after

1 84 & 35 Vict., c. 74,
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that a Bill of Exchange drawn payable at a fixed period
after sight, must be presented for acceptance within a
ressonable time. It is not always easy to say whatisa
reasonable time. \When the case comes before a court of
law, regard is had to prior decisions, the l.m.rticuln.r
circumstances of the individual case, and the usage of
trade with respeet to similar bills. The Court, with
the assistance of the jury, then determine whether the
particular presentation was or was not made within a
reasonable time ; but no universal rule can be luid down.
Under the Foreign Codes, bills payable after sight must
be presented for aceeptance within fixed limits of time.
These limits vary aceording to the distunce between the
place of issue and the pluee of aceeptance.t Thus all the
} wties to the bill know from the commencement what their
exnet position is, nd ean aet accordingly.  For instance,
according to Freneh law, a hill drawn anywhere in Furope
on Paris must be presented for aceeptunce within three
months of its issue; and a bill drawn in America on a
place in France, must be presented within six months of
its issue. The Foreign Codes further lay down that a bill
payable *at sight " must be presented for payment with-
in the same limits of time that w similar bill payable
Cafter sight " must be presented for aceeptance. English
text books lny down that a bill payable at sight must be
presented for pavment within & reasonable time ; but,
strange to say, there is no English reported decision on
the point.

“To go on to another instance. By English law a
forcign bill, when dishonourad, must be protested; but
no noting or protest is necessary in the case of the dis-
henour of an inland bill or note.  Under the Continental

v Cf, French Cade de Coammerce, Art. 160, as madifiod by law of 8 May,
1862 ; Italian Code, Art, 240 German Exchange Law, Art. 19, scems to
give two years, irrespective of distanco,
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Codes, every dishonoured bill must be protested. For
legal purposes, I think it would be convenient if in
England every dishonoured bill was required to be noted.
If such a change in the law were made, it would be
neccssar’y to invest more persons than at present with
notarial powers; but T am not aware that there is any
objection to this being done.

** According to English law, as you are aware, a Bill of Condition-
Exchange may be accepted conditionally, if the holder :.m,
chooses to take such an acceptance.'  In the Indian
trade, I believe, it is not at all uncommon for bills to be
in terms accepted pavable against the delivery of the
bills of lading; but 1 think England and the United
States are the only countries where a conditional accep-
tance is recognised. 1 may mention that in Massachu-
sette, and, I think, in one or two other American states,
verbal acceptances are still recognised as valid.  This was
formerly the law in Eugland, but this defeet has been
remedicd by statute. It was probably through allowing
verbal acceptances that conditional acceeptances crept
into English law,  Art. 124 of the French Code de Come-
werce, amd Art. 22 of the German General Exchange,
expressly prohibit conditional aceeptances, treating a bill
s0 accepted as dishonoured ; but they allow the drawee
to accept for part of the amount of the bill.  Most of
the Continental Codes contain simmilur provisions. The
expediency of allowing a conditionsl acceptance is hardly
a question on which a lawyer can form an opinion ; but,
looking at the gencral character of a negotiable instru-
ment, the Continental rule seems the soundest.

** There is one more point to which T wish to direct your Forged
attention. By Englich law, if the acceptor of a bill pays ,,':,,,:‘,'
a person who holds it under a forged indorsement, he is

! Chalmers on Bills, Arts. 89, 40.
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liable to be called on to pay the amount over again to the
true owner of the bill. Formerly, too, a banker who
paid a cheque which was held under a false indorsement
could not charge his customer with the amount so paid,
but now, under the Statute 16 and 17 Viet., ¢. 99, s. 19,
a banker is not bound to verify the indorsements on
cheques drawn on him by his customers. If in good
faith he pays & chcque on him held under a forged in-
dorsement, he can debit his customer with the amount.
The loss fulls either on the drawer or the payee, according
to circumstances.! The English rule as to cheques is
in Franee applicd to Inlls also. I the drawer or acceptor
of a bill which is held under a forged indorsement pays it
in regular course to the person who appears to be the
holder, he cannot be called on to pay over again® It is
worthy of conkideration whether our present rule as to
cheques ought not to be extended to all Bills of
Fixchange.

3:::;': “There are other minor divergencies between our law

&;‘.‘M's" and that of other nations which I might point out if time
permitted, but it does not. 1 wish, however, before T sit
down to call your attention to a peenliar feature of the
German General Exchange Law of 1819, It is an in-
ternationul, and not merely a national, Code.  All the
German States, including Austria, have adopted it; and
the terms of its adoption are these.  Lach State is at
liberty to supplement the general law by additional laws
of its own, but such sulsidiary laws are not in any way
to contradict or override the peneral law.  The draft of
the German General Fxchange Law was drawn up by a
commission composed of delegates frem the different
German States which sat at Leipzig, from 1846 to 1848,

1 Chalmers on Bulls, Art, 268,
1 Nougwer, Des Lettres de Change, 4 ed., § 339,
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The idea of it originated with the Zollverein. The
commission, being an international one, had, of course,
no legislative powers. When, then, the draft had been
agreed upon, it became necessary for each State which
assentedeto it to enact it for its own territory. This was
done by means of what were called Introductory Laws.
The German Exchange Law is the most fully worked
out and the most carefully drafted of the Foreign Codes.
Among other good points, it deals with the conflict of
laws, and contains some clear and sensible rules for
testing the validity of bills drawn or negotiated in other
countries which do not conform with the provisions of
German law, DBut the main reason why I have referred
to it is this:—There is a body, which you may have
heard of, called the Association for the Reform and
Codification of the Law of Nations. It includes among
its members a good many distinguished foreigin lawyers,
economists, and bankers. Among its rccommendations
is a proposal to extend the principle of the German
Exchange Law to all Furope, and thus to assimilate the
laws of the various Furopean nations respecting Bills of
Exchunge. I do not wish, at present, to express any
opinion as to whether this proposal is as regards England
either practicable or advisable. T think it requires a
good deal more responsible consideration than it has
yet received from English men of business. The un-
settled state of English law, the cumbrous form in which
it is expressed, its wide divergencies in some hmportant
points from the Foreign Codes, and the difficulty of
getting any important measure through DParliament,
would constitute very serious obstacles to the execution
of this project in England. All I wish to do is to call
your attention to the fact, that an International Code
is not an impossibility, since there is in Germany an
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International Code actually in operation and working
well.

4 It occurs to me that the scheme might be made more
easy of execution if its proposed operation were coufined
to what are called in law ‘foreign bills ;' that is to
say, bills either drawn abroad or drawn in the United
Kingdom, but payable abroad. This would leave un-,
touched the law relating to ‘inland bills,’ that is to
say bills which are both drawn and payable in the
United Kingdom. You ure doubtless aware that ac-
cording to English law foreign bills are, in several
respoects, governed by rules different to those which
regulate inland bills; und that, for many purposes, our
Courts, when dealing with foreign bills, give effect to the
law o: the pluce where the bLill was issued or payable.
This being so, the advantages of uniformity are obvious.”

M. D. CHHALMERS,

11, New Covnr, LiNcoLy's INN,

Felbruary, 1852,



NEGOTIABLE INST RUMENTS ACT,
1881

An et to define and amend the lawe relating o
Promissory Notes, Bills of Eechange, aud Cheques.

Wiereas it is expedient to define and amend the Preambie,
law relating to promissory notes, bills of exchange
and cheques; It is hereby enacted as follows : —

CHAPTER 1.
FRELIMINARY, Krcrion

I. This Act may be called “The Negotinble snor
Tustruments Act, 1881 title.
It extends to the whaole of British India; but Leeal

oxtent,

nothing herein contained affects the Indian Paper smmg of
Kos

Currency Act, 1871, seetion twenty-one, or umw'ts;mm:lmgm
hundis,

any local usage relating to any instrument in an &,
oriental language :  Provided that such usages may
be excluded by any words in the body of the
instrument, which indicate an intention that the
legal relations of the parties thercto shall be
governed by this Act; and it shall come into menes-
force on the first day of March, 1882, meut,
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Szomox  The Indian Paper Currency Act, 1871, referred to is Act

a——

III. of 1871. By § 21 it is provided.

21. No body corporate or person in British India shall draw,
accept, wmake, or issuc any bill of exchange, hundi, promissory
note or engagement for the payment of money gaya.ble to
bearer on demand, or borrow, use, or take up any sum or
sums of money ou the bills, hundi, or notes, payable to bearer
on demard of any such hody corporate or of any such person.

Provided that cheques or drafts payable to bearer on de-
mand or otherwise, may be drawn on bankers, shroffs, or
agents, by their customers or conatituents, in respect of deposits
of money in the hauds of such baukers, shroffy, or agents, and
held by them at the eredit und disposal of the persons drawing
such cheques or drafts,

§ 22 provides that the fine puyable for contravening this pro-
vision shall be equal to the mnount of the bill, note, or engage-
ment which causes the offenee.

The object of this enactment is to secure for the Govern-
moen of Indin a monopoly for the issue and cicculation of
currency notes.  The regulation of the curreney of a country
is & matter which all Governmeuts take into their own hands,
though the manner in which they exercise this function
varies much. Compare the analogous provisions of the English
Bank Charter Act, 7 and 8 Viet, e, 82, §§ 11, 12, 17 and 18
Vict. c. 33, & 11, and see Chaimers on Biiis, Arts, 69, 283, 284,
a8 to the scope and extent of the monopuly enjoyed by the
Bank of England.  As to the issue by the Government of
India of promissory notes puyable to bearer on demand for
sums not less than 3 rupees, see the carlier provisions of the
Indian Paper Cutrency Aet, 1871, By 3 19 and 21 of the
Negotiable  Instruments Act, a bill or note in which no time
for payment is expressed, or which is expressed to be payable
“at sight " or ** on presentnent,” is deemed to be payable on
demand.  Except i the cases specitied in the proviso to § 21
of the Currency Act, it would scem that & demand bill, drawn
payable to drawer’s order, and then indorsed in blank, would
come within the mischicf of the section; for it is in legal
effoct a Dbill payable to bearer ou demand. Compare the
English statute 17 and 18 Viet. ¢. 83, § 11, which seems to
contemplate this case.
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This section expressly saves and exempts from the operation Sxcrion
of the Act " any local usage relating to any instrument inan
oriental language,” unless the instrument indicates & contrary Hundis,
intention. The policy of this saving is explained by the Select
Commitige to whom the bill was referred.  They say (seo
Gazette of India, 1st March, 1879 :—

““We have carefully considered the arguments urged on the
one side by the learned Chicf Justice of Bengal and the Bank
of Bengal for the immmediate application of the measure in its
entirety to bundis, and on the other side by the Government
of the Panjib for the total exclusion of hundis from any part of
the measure.  We have come to the conclusion that the Bill
should iu this respect be left substantially as it stands,  \d-
mitting with the Chief Justice that one main principle of
Indian codification is to reconcile and nssinulate, as far as
possible, the Native and European law on each subject, we
would point out that this principle mst be apphed so s to
produce as little friction as possible, and we feel assured that
any sudden abolition of the numerous locul usages (there isno
general custom ax to hurabis, nueettan and wlefined as they
often are, would eause mocl and justitiable dissatisfuction
among Native bankers und morchauts m o certain pmts of the
country.  But we believe that the effeet of the Bl of passed
with a savimg of the loeal uswes in question, will be, not as
the Chief Justice fears, to stereotape und perpetuate these
usages, but to induce the Nutive anereantile counnunity
gradually to discard them for the corvesponding rules con-
tained in the Bl The desirnble uniformity of mercantile
usage will thus be bronght about without any risk of causing
hardship to Native banhers and merchantss How long thig
change will take, it is of course impossible to prophesy.  But
the Bauk of Beugal has supplied evidenee that the Nutive
usages as to negotinble paper have of receut years been
greatly changing, and that the tendeney is to nssimilate them
more and more to the European custom.”

By virtue of this saving the law relating to hundis becomes
a question of fact in each particular case.  As to proof of
usage see i 13 and 49 of the Indian Evidence Act, 1572, and
~ Fiell's Law of Evidence,” ed. 3, pp. 98, 334, As to the
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Bzcrions effect to be given to a new usage in mercantile matters, see
%8 per Cockburn, C. J.,in Goodwin v. Robarts (1875), 10L. R. Ex.
at p. 852,

Hundis. Where a negotiable jiustrument in an oriental language is
drawn or indorsed in one place and payable in anotheg, and the
usages of the two places differ, it is not clear which is the
“locul usnge ” that is to govern.  Perhinps the rules in chap.
xvi. of the Act, as to the conflict of laws may be looked
at by way of analogy.

The following Indian decisions may be consulted as indi-
eating the nature of Nutive usage in regard to hundis, namely,
as to notice of dishonour, which must be a reasonable notice,
though it need not comply with the strict requisites of English
Yaw ; Radha Gobind Shaliue v, Chunder Nath Doss, 6 W, R, 301,
Megrog Jaygqanathu v. Gokaldas Mathurdas, 7 Bom. Rep. 0. C. J.
187, Gopal Dass v, Seetu Bam, 3 Agras Rep, 265 see, however,
Gobind Bam v. Mathorra Saboeya, 3 Ind. L. R, 339, As to
negotiability by indorsement ;. see Thakur Duss v, Futteh
Mull,7 Beng. LR 275, und the case cited in the note at p. 289,
By § 2 of the Stamp Act, 1879, « Bill of Exchange ” for the
purposes of that Aet includes o hundi; see the provisions of
that Actin so faras they relate speeianlly to bills, set out in the
Appendix. By §9 of that Aet power is given to the Governor-
General in Couneil to vegulute the size of the paper on which
hundis ure to be written,

“.lr:l of 2. Onandfrom that day the enactments specified
ents.  in the schedule hereto annexed shall be repealed
to the extent wmentioned in the third  column

thereof.
n:?rpn~ 3. In this Act -
on e . .
use. “ Banher 7 includes also persons or a corporation

0

e or company acting as bankers 1 and

Notazy “ Notary Public ™ includes also any person ap-

[ " pointed by the Governor-General in Council to
perform the functions of a Notary Public under
this Act.
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The Act contains no definition of the term * writing,” Szerion
though it requires bills and notes to be in writing, but § 8 7
of the Imdian Stwup Act (Aet 1 of 1879 provides that Writing,
“written " and *writing” include every mode by which letters
or figureg can be expressed upon paper. As amatter of fact,
the body of a bill is usually printed or hithographed, and in
many cases the signatures only are in the handwriting of the
responsible parties,

The Act contiins no definition of the terms ** signature ™ Siguature
or “simed,” though 3 4, 3. 7, and 1) vespectively roquire a
note to be signed by the maker, a bill by the drawer, an
acceptance by the acceptor, and an indorsement by the
indorser. A signature way perlaps be defined an ¢ the
writing of a person’s name on a bill or note in order to
authenticate and give effeet to some contract by him thereon.”?

It has been held, both in England and the United States, sima
that when a person is induced by frauwd to sign his nnne to u';'ll';:inm!
a negotinble mstrument under the helief that he is signing by fraud.
a wholly ditferent anstrument, his siznature is null and void,
provided that 1 so st he acted without uegligenes,®
In a recent case the defendant, an old man swath enfeebled
sight, was indaced to sign s nane on the bk of a bill
of exchanige, by being told that at was o ralway pguarantes
to which his signnture was wanteel. The perpetrators of the
fraud then negotated the bill away, and it eventually got
into the hands of o hobler in due course. The bill was
dishonoured, and the holder sned the old man as an indorser
of the bill. It was held that he was not liable on his indorse-
ment®  Byles, J., in giving judgment in that case saysi—

“The defendant, according to the finding of the jury, never
intended to indorse a bill of exchange at all, but intended to
sign a contract of an entirely different nature. It was not
his design, and, if he were guilty of no negligence, it was
not even his fault that the instrument turned out to be a bill
of exchange. It was as if he had written his name on a sheet
of paper for the purpose of franking a letter, or in a lady's

V See¢ Chalmers on Iills, Art. 49,
3 See Chalmers on Buls, Art. 52,
b Fuster v. Mackinnon (1869), 4 L. R. C. P, 704, sce at 1, 713,
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album, or on an order for admission to the Temple Church, or
on the fly-leaf of a book, and there had already been without
his knowledge a bill of exchange or promissory note payable
to order inseribed on the other side of the paper. To make
the case clearer, suppose the bill or note on the other side
of the paper in each of these cases to be written &t a time
subscequent to the signature, then the fraudulent misapplica-
tion of that genuine signature to a different purpose would
have been u counterfeit alteration of a writing with intent
to defraud, and would therefore have amounted to a forgery.
In that ense the signer would not have been bound by his
signature for two reasons —first, that he never i fact signed
the writing  declured  on and, secondly, that he never
intended to sign any such contract.”

Hgnature  As regards the sullicieney of a signature in point of form,

ﬂ:x:oy“ has been held in Fngland that a pencil signature to &
bill is suflicient?  In the case of an ordinary contract
a sigr .ture by initials is xuflicient, but legal analogies should
be applied with caution to mercantile instruments like bills
and notes, where it is essential that the instrument as it
passes from hand to hand should bear its title on its face.
Art. 91 of the German Fxchange Law requires a signature
by mark to be attested by a notary. The Awmerican rule
a to signatures to bills appears to be very loose ?

Com. The mede in which the bills and notes of companies, under

panies.  the Indian Companics Aet, 1866 (Act 10 of 1866), are to
be executed is presenibed by {5 40, 42, and 47 of that Act,
which are sct out in the Appendix.

Signatwe  Although the section requires a note to be signed by the

by agente yaker, it doos not require him to sign by his own hand.
See §§ 26, 27, and note thereto,

Irregular  As  to irregular  signatures to  indorsements, sce note

ndome- 10§ post, p. L2,

t Geary v, Physie, 5 B, & C 204, .
* See further, as to Enghali anl Amcucan luw, Clalmers on Bitls,
Art, 49,



CHAPTER 11. SecTion

OF NOTES, BILLS, AND CHEQUES,

4. A “promissory note” is an instrument in ¢ Promia.
writing (not being a bank-note or a curreney note) note.”
containing an unconditional undertaking, signued
by the maker, to pay a certain sum of money only
to, or to the order of, a certain person, or to the
bearer of the instrument,

[LLesrivrions.

AL signs instrumonts in the following terms

tar, 1 promise to pay B, or order Raow.”

i, ¢ acknowledige myvself to be indebted to Boin Rse
1,000, to be paid on demandd, for value received ™

ter. “ Mr. BLTO. UL Ra g™

(«1. 1 proise to pay 13, Rs.500 and all other sums which
shall be due to him.'?

ted, T promise to pay B. Ra.i00, first deducting thercout
any money which he may owe me.”?

(/1. 1 promise to payv I Rs.H00 seven days after my
marriage with (."'*

(9} I prowise to pay B R<.500 on Ds death, provided
D. lcaves me euough to pay that sun.’”*

(h). I promise to pay B, R0 and to deliver to him my
black horse on 1st January next.”*

VRee Brooks v Flhins {1836), 2 M. & W, 74,

t See Gould v, Coranbes (1940), 1 C. B 543,

3 See Swmith v. Nightingale (181K}, 2 Stark. 275,
$ Nee P'earson v. Garet, 4 Mod. 242,

¢ See Fx parte Tootel 71798), 4 Ves 372,

€ See Martan v. Chauntry (1747), 2 Stra. 1271,
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Szoriox  The instruments respectively marked () and (b) are pro-
_:'_ missory notes. The instruments respectively marked (c), (9),
€), (f), (9) and (k) are not promissory notes.

ioqni- NoTr.—A promissory note may be in any form of words
siten of  which fulfil the requirements of this section, and fyom which
validnote. ¢he intention to make a note appears.! As to *“ writing” and
* gignature,” sce note to § 3, supra.  As to delivery, which is
necessary to complete the instrument, sce § 46, posf. As to the
stamp which is required, sec the terms of the Indian Stamp Act,
in the Appendix. By virtue of the Indian Paper Currency
Act, 1871 (wee note to § 1, supra, p. 2), a note made payable to
bearcr on demand is illegal.

Bee further the notes to the next scetion as to the certainty
required as to the time of payinent, the sum payable,
and the person to he paid,

Non. This section expressly  recognises non-negotiable notes.

negotiable Such instruments therefore are valid as between the immediate

note. purtics to them, though not trunsfarable by negotintion. A

non-negotiable note may perhaps be capable of assignment,

subje- t to the same conditions and in the sume manner as an
ordinary chose in action; see also § 13 and note thereto.

Note com.  1or most purposes the sume or similar considerations a}#)ly

with both to hills and notes, but there are certain points of differ-

il, once which it may bhe well to colleet and poiut out. The

maker of a note is sometimes ealled the drawer, but the

primary and absolute linbility of the maker of a note must be

distinguished from the secondary and contingent liability of

the drawer of a bill (see §§ 30 and 32, post).  In general the

maker of @ promissory note corresponds with the acceptor of

a bill of exchange, and the same rules apply to both (see § 32).

A note indorsed by the payee rescibles an aceepted bill, pay-

able to drawer's order, the payee in that ease corresponding with

the drawer.  The distinetions that exist between aker and

aceeptor arise from this ;- the aceeptor is not the ereator of

u bill, his contract 15 supplementary, being superimposed on

that of the drawer, while the maker of a note originates the

instrument.  Hence n note cannot be made conditionally,

while & bill may be aceepted conditionally, and by a qualified

or limited acceptunce the aceeptor may, under the conditions

specified, alter the original purport of the bill (§ 86).  Again,

maker and payee are immediate parties in direct relation with

vach other, while acceptor and payee, except in the case of a

bill payable to drawer's onder, are remote parties. The following

¥ Hooper v. Williams, 2 Fxch. at p. 20; Sibree v. Tripp, 15 M. & W. at
P. 29, Chalmers on Lalls, Art, 978,
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proceedings relating to bills of exchange have no application 8!0;:!0.

to promissory notes, namely, presentment for acceptance,
acceptance, reference in case of need, and acceptance supra

rotest. It is not clear whether foreign notes require to be pro-
tested, but foreign bills must, for certain purposes, be protested
(see § 104 and compare § 102). As to the different meanings of
the exprefsion ‘« after sight” in a bill and in a note, see § 1.

6. A “bill of exchange” is an instrument in o B
writing containing an unconditional order, signed change.”

by the maker, directing a certain person to pay a
certain sum of money only to, or to the order of,
a certain person or to the bearer of the instrument.

A promise or order to pay is not * conditional,”
within the meaning of this section and section
four, hy reason of the time for payment of the
amount or any instalment thereof being expressed
to be on the lapse of a certain period after the
occurrence of a specified event which, according to
the ordinary expectation of mankind, is certain to
happen, although the time of its happening may be
uncertain,

The sum payable may he ¢ certain,” within the
meaning of this section and section four, althongh
it includes future interest or is payable at an indi-
cated rate of exchange, or is according to the
course of exchange, and although the instrument
provides that, on default of payment of an instal-
ment, the balunce unpaid shall become due.

The person to whom it is clear that the direction
is given or that payment is to be made may be a
“ certain person,” within the meaning of this sec-
tion and section four, although he is mis-named or
designated by description only.
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_Bee note to last section. As to * writing " and *signature,”
see notes to § 3, supra. As to delivery to complete the
instrument, see § 46, post. As to when a bill is negotiable, see
§ 13, post.

The definition given in this section reproduces the result of
the English and American authoritics on the subjec?.

1t is usual to inscrt in a bLill a statement that it is for value
received, but nccording to English law the insertion of this
statement is optional,! and the Indian Act has adopted this
view by not enumerating a statement of the consideration as
one of the requisites jof a bill,  Under the French Code, Aut.
110, not only the fact of consideration, but the nature of the
consideration must be specified in the bill. A false statement
of consideration constitutes a “ supposition de valeur,” and
avoids the bill in the hands of partics with notice,

1t is to be observed that a bill may be ‘drawn payable
to benrer. Most of the Continental codes require a bill
origitally to be drawn payable to order. Sce for instance
I'rench Code, Art. 110; Ttalian Code, Art. 196.  Having
regard to the effeet of an indorsament in blank, such a pro-
vision in Indian or Fnglish Iaw weuld be nugatory, for the
drawer could draw n Lill payable to his order and then indorse
it in blank, thus writing a bill payable to bearer.  Under the
Indian Paper Currency Act a bill drawn payable to bearer on
demand is illegal.  Sce note to § 1 supra.

A bLill or note should be dated, and moest of the foreign
codes require this to be done. See for instance French Code,
Art. 110 Ttalian Caode, Art. 196; German Fxchance, Art. 4.
Indian law does not require this.  According to the common
law the date of an undated writing can be supplied by verbal
evidence. A serious difliculty, however, arises it the case of
a bill expressed to be payable after date, if the date be
omitted, for then there is an ambiguitas patens in the instru-
ment itself.  Perhaps in this case the instrument may be
regarded as an incomplete or inchoate instrument within
the meaniny and scope of § 20. It is a pity the point has not
boen specifically dealt with by the Act.

Similar considerations apply to tl'e case of a bill payable

P Hatch v, Trapes, 11 A & E. 702,
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after sight, when the acceptance is undated, as by an accide?t Sl%i.’lot
it sometimes is. Art. 122 of the French Code prowde.s that if, . __
in the case of a bill payable at a fixed period after sight, the
acceptance is undated, the time shall run from the date of

the bill.

A bill us.unlly and properly specifies the place where it is Slllu::
drawn, but the Act does not require this to be done as a matter dm?vn.
of nccessity. By Art. 110 of the French Code a bill must
specify both the place where it is drawn, and the place where
it is payable.

A bill or note must be expressed to be payable in moncy, Money.
and money only; see illustration (k) to § 4. The holder is
entitled to be paid in legal tender, but it is not necessary that
the sum payvable should be expressed in Indian currency.
Sometimes when the sum payable is expressed in a foreign
currency, say pounds sterling or franes, the rate of exchange
is expressed in the bill.  1f this be not done presumably the
English rule would be followed, and the amount payable would
be calculated according to the rate of exchange on the day the
bill was payable.) When the time of punyment comes the
holder if he chooses may wccept satisfaction of his debt
in any other form instead of money that he pleases. See
the Indian Contract Act (IX. of 1872), § 63.

The second clause of this scetion explains the rule that abill or Condi.
note must be unconditional. An instrument expressed to bo pay- :’t';::"l n
able on a contingeney could never circulate freely fromn hand to ments.
hand, for no one would know the nature of the sccurity he had
got. Illustrations (/) and () to § 4 are instances of instruments
which contravene the rule. A note payable *ten days after
the death of James Brown has been held to be valid, for it
i8 certain that the person specified must die, though it is un-
certain when he will die. "On the other hand, a bill payable
‘“ten days after the arrival of the ship Swallow at Calcutta "
is invalid, for the ship may never arrive there at all, as for
instance if she be lost on the way.?

Where an instrument is expressed to be payable on a con-

! ?g‘e Hirschfield v. Smith, 1 L. R. C. P., at p, 858; Chalmers on Bills,

Art, 13,
* Chalmers on Bills, Ats. 10, 18; Colehan v. Cocke, Willes, 399.
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tingency the happening of the event does not cure the defect,
for the instrument must be valid ab initio, and carry its validity
on its face.!

An instrument, which is absolute in form, may be delivered
conditionally (sce § 46, posf), but that is a ma.tt.er which only
affects parties who have notice of it.

An instrumnent which is invalid as a bill or note by reason of
its being conditional, may of course be valid as an ordinary
contract if it complies with the conditions of the general law
rolating to contracts.

The third clause of this section reproduces the English and
American law on the subject.? A bill is often drawn payable
“at the exchange as per indorsement.” For instances of
instruments which contravene the rule that the sum payable
must be a sum certain, see illustrations (d), (e), and (g),to § 4.

It has been held that a bill or note expressed to be payable
out of a particular fund is invalid because it is uncertain
whetl-er the fur d will be in existence when the bill becomes
payable, but the indication of a fund out of which the drawee
ig to reimburse himself, or of an account to be debited
with the mmount of the bill, is not only valid but very
common.’

The fourth clause of this section reproduces the English and
American law ou the subject.! It has been held that a bill
payable to “the Seeretary for the time being of the X,
Friendly Socicty ” is invalid, for it is uncertain who may be
the secretary when the bill becomes payable?  But a bill
payable to ** the Treasurer of Portugal ™ is valid, for it is pay-
able to the person who is the treasurer when the bill is issued,
whether he remain treasurer or not.*

When the payee or an indorsee is mis-described, or his
name is mis-spelt, & difliculty arises as to how he should
indorse. Suppose a bill is drawn payable to the order of

} Colehan v, Cooke, Willes, 8393 Chalmerson Bills, Arts. 10, 18,

3 Seo Chalmers on Balls, Arts, 10, 13,

3 See Hawssuillier v. Hartrinick, 7T. R. 733; Griffin v. Heatherby, 8
L. R. Q. B. 753, Chalmers on EBills, Art. 10.

& Chalmers om Hills, Art, 9.

8 Cowse v. Sterling, 6 F.. & B, 838 ; Yates v. Nash, 9 L. 3. C, P, 206,

¢ Soarcs v, Glyn, 8 Q. B, 24,
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* John Smith,” the man’s real nama being * James S-nyth " An Sm%m!

indorsement by him in the name of John Smith is valid
and sufficient.! The ordinary, and perhaps better plan, is
for the payee to sign both names.

Again, suppose a bill is drawn payable to the order of
« Mrs. F. Smith,” her husband being F. Smith, and her name
being Jane. The proper way for her to sign is to sign « Jane
Smith,” adding .perhaps the words Mrs, F. Smith” or
s wife of F. Smith” in brackets to establish the identity.
Supposing she indorsed the bill ¢ Mrs. F. Smith,” the indorse-
ment, though irregular, is probably valid. Any one elsc who
fraudulently indorsed the words * Mrs. F. Smith"” on the
bill, in order to get the money, could clearly be cenvicted of
forgery.

6. A “cheque " is a bill of exchange drawn on a *Cheque.”

specified banker and not expressed to be payable
otherwise than on demand.

This definidon is wide cnough to include a demand draft by
one bank on another, or by a branch bank on the head oftice.
See, however, § 21 of the Indian P'aper Currency Act, 1871,
set out ante, p. 2. Having regard to this enactment, should
not the termn cheque be confined to demand drafts drawn
by a customer on his banker ?

In the case of Rum-hurn v. Luhmeechunl (1851), 9 Moore,
P. C, at p. 63, Lord Wensleydale, speaking of cheques, and
distinguishing them from bills payable after sight, suys: «A
banker's cheque is o peculiar sort of instrument in many
respects resembling a bill of exchange, but in some entirely
different. A cheque does not require acceptance; in ordinary
course it never is accepted ; it is not intended for circulation ;
it is given for immediate payment ; it is not entitled to days
of grace ; and though, strictly speaking, an order upon a debtor
by a creditor to pay to a third person the whole or part of a
debt, yet in the ordinary understanding of persons it is not so
considered. It is more like an appropriation of what is

reated as ready money in the hands of the banker, and in

! See Wulliamson v. Johnson, 1 B. & C., at p. 140;Willisv, Barret, 2 Stark.
29; Chalmerson Bills, Art, 127,
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Sxemox need * simply, but he is sometimes referred to under the French

()]
.

name of “ besoin.” According to French law the ¢ besoin " or
“ recommandataire "’ must reside in the place where the bill is
payable.! The Indian Act imposes no such restriction, there-
fore the indorser of a bill payable in Calcutta might give the
name of a drawee in caso of need in Agra. As to acceptance
by the drawes in case of need, and the duty to resort to him,
see § 115, 116, post.

After the drawee of a bill has signed his assent
upon the bill, or, if there are more parts thereof
than one, upon one of such parts, and delivered
the same, or given notice of such signing to the
holder or to some person on his behalf, he is called
the “ acceptor.”

By § 116 the draweo in case of need may accept without
previous protest. As to signature, see ante, p. 6. A bill is
usually accepted by the drawece writing across the face of it
the word ‘““accepted” and then signing his name underneath.
Some of the Continental codes require the terin “accepted ” to be
used, but in England and Gennany the mere signature of the
drawee without any words being added to it is a sufficient
acceptance.! Under the Indian Act the simple signature of
the drawee would doubtless be held suflicient. In Massachusetts
and one or two other American states, the old common law
still prevails, and verbal ncceptances are recognised as valid.

In Young v. Glover,” Lord Campbell expressed an opinion
that an accoptance written on the back of a bill was sufficient.

The assont of the drawee may be either absolute or qualified.
As to the effect of a qualified acceptance, sce § 86.

As to the effect of accepting two parts of a set, see
§§ 133, 133. .

Under some of the Continental codes, an acceptance once
written cannot bo cancelled (see for instance German Exchange
Law, Art. 21 ; Netherlands Code, Art. 119), but in India a8 in

' See Chalmers on Bills, Art. 7.

® Ree 41 & 43 Vict. ¢, 13; German Exchange Law, Art, 21,
338 Jur. N, S, 637,



CHAP. II.—OF NOTES, BILLS, AND CHEQUES. 1T

England,! an acceptance may be cancelled until it has boen Secrion
notified to the holder. It then becomes complete and irre- b
vocable. Having regard to the terms of § 46, post, which says
that the acceptauce of a bill is completed by delivery, actual
or construgtive, it seems that in the case of an acceptance,
notification to the holder is to be deemed a constructive
delivery of the bill to hita. There is this difference between
an acceptance and the other contracts on a bill.  The drawee
has no property in the bill, he is a mere depositee with the
right to retain possession for a day (see § 631 thereforo as soon
as he has in any way attorned to the payvee or indorsee, he
may be regarded as holding the bill on behalf of the payee
or indorsee.

—

When acceptance is refused and the bill is pro- pAcceptor
tested for non-acceptance, and any person accepts honour.”
it suprd protest for honour of the drawer or of any
one of the indorsers, such person is called an
* acceptor for honour.™

As to acceptance for honour, see post, § 103 —112.

The person named in the instrument to whom « payes.”
or to whose order the money is by the instrument
directed to be puid. is culled the * puyee.”

It is not clear whether this definition would include an
indorsce under a special indorsement (see ¢ 16).  Having
regard to § K5 as to forged indorsements ou cheques, the
question is one of importance to bankers.

8. The * holder ” of a promissory note, bill of .. 1g1qeer
exchange or cheque means any person entitled in
his own name to the possession thereof and to
receive or recover the amount due thereon from
the parties thereto.

Where the note, bill or cheque is lost or destroyed,

' See Chalmers on Bills, Arts. 32, 53.
C

o S
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Ssoriox jts holder is the person so entitled at the time of

BE

such loss or destruction.

This definition does not seem a happy one. In the first
place, it confines the term ¢ holder” to the meanimg of lawful
or de jure holder. Whereas according to English law and
apparently under this Act also, the de facto holder has certain
important mercantile rights which widely distinguish him
from the mere possessor of ordinary movable property. The
de facto holder of a negotiable instrument may be defined as
“the payec, indorsce, or bearer (as the case may be) of the
instrament, who is in possession of it, whether he be entitled
to reccive the amount due thercon or not.” Take this
instance: an agent is entrusted.with a bill or note payable
to bearer, for safe custody only. If in breach of trust he
negotiates it away to a person who takes it in good faith and
for -alue, he can give a good title with it though he has none
himself; 8o tooif he obtains payment of it, he can give a good
discharge to the person who pays him, see §§ 9, 10 & 82. Take
auother case : Smith by fraud induces Jones to draw a cheque
in his fuvour. If Smith as payec of the cheque indorses it to
Brown, who cashes it for him in good faith, Brown acquires
a good and complete title to the cheque.

Secondly, it is a strain upon language to describe the
original owner of o lost instrument as the holder of it.
Suppose a cheque payable to bearer is lost, and the person
who finds it negotintes it to some other person who takes it
in good faith aud for value. The latter becomes the holder
in due course of the instrament.  There are then two holders
of the same cheque in this case, according to the Act. The
fact is, that the person who lost the cheque is neither the
holder nor the owner.

What is wanted is a definition of the mercantile owner
of a negotiable instrument,—that is to say, the person who
under certain conditions can give a good title thercto, and
& good discharge therefor, though he cannot retain the
instrument as against the true owner, or enforce pAyment
of it by suit.

A reference to the use of the term holder throughout the
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Act seems to show that the definition given in this section Srcriom
has in several instances not been kept in mind, and that
the ds facto holder is what is really coutemplated by the
term ; see especially §§ 15, 20, 46, 48, 49, and 78.

—

)

9. “ Holder in due course ™ means any person ; Holder

who for consideration became the possessor of a pro- course.”
missory note, bill of exchange or cheque if payable
to bearer,
or the payee or indorsee thercof, if payable to,
or to the order of, n payee,
before the amount mentioned in it became pay-
able, and without having suflicient cause to believe
that any defect existed in the title of the person
from whom he derived his title.

By § 2 of the Tudian Contract Act (Act TX. of 18%2), con- Con-
sideration is thus defined 1 — vidoration,
* When, at the desire of the promisor, the promisce or any
other person has done or abstained from doing, or does or
abstains from doing, or promises to do or abstain from doing
some thing, such act or abstinence or promise is called a con-
sideration for the promise.” .
Under this definition it is not quite clear how far a past or Past debt,
pre-existing debt constitutes a oo 1 consideration. For instance,
suppose a person who has stolen a bill indorsed in blank or a
note payable to bearer, pays it away to one of his creditors
who takes it in perfect good faith. TIs the creditor a holder
for consideration ? DPerhaps it inay be said that the creditor, by
consenting to take conditional payment, that is a bill or note,
instead of absolute payment, that is moncy, has in effect
given gousideration. In England it is now well settled that
a past debt constitutes a good considcration for a bill or note
which is given in payment of it, and that it is immaterial
whether the instrument be payable on demand or at a future
time.!

Y Chalmers on Bills, Art, 82 ; Currie v. Misa, 10 L. R, Ex, 162,
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It is further settled in England that the holder of a bill who
has a lien on it arising either from agreement (as in the case
of a pledge) or by implication of law (as in the case of &
banker’s lien), is deemed to be a holder for consideration to the
extent of the sum for which he has a lien.! o

By 5 171 of the Indian Contract Act (Act. IX of 1872):

 Bankers, factors, attorneys and policy brokers may in the
absence of a contract to the contrary retain as a security for
a gencral balance of account any goods bailed to them, but no
other persons have a right to retain as a security for such
balance goods bailed to themn unless there is an express con-
tract to that cffect.”

According to Inglish law the wide terms of this section
would bo subject to two limitations: (1) 1f the banker had
notice that the bills bailed, that is delivered, to himn were not
the property of his customer, his lien would be excluded.  (2)
If the bills were delivered to the banker for safe custody only,
and did not come into his hands in the ordinary course of
banking business, his lien would be excluded.

As to fraud, coereion, undue influence and misrepresentation,
soo §§ 13-18 of the Indian Contract Act.

The English equivalent for * holder in due course™ is the
term ¢ bond fide holder for value without notice.” The French
equivalent, * tiers-porteur de bonne foi ' (third party holder
in good faith) is expressive.

Au important question arises as to what construction the
Indian Courts will put upon the words ¢ suflicient cause to
believe " in this section,  In England and in most of the
American States it is now well settled that the only question
is whether a negotiable instrument was taken honestly or not,
and that it is immaterial that it was taken negligently, if in
fact there was no bad faith.2  Formerly under Lord Tenterden's
rulings due care and caution were made the test of bona fides.?

Having regard to the terms of § 10 as to payment in due
course, it scems rather the intention of the Act to revert to the

"

Y Chalmers on Bills, Art 84 Collins v. Martin, 1 B, & P, 648; Atlen-
borough v, Clarke, 271.. J. Ex. 1388,

1 Chalmers on Bills, Art. 86,

33ee Gill v. Cnbm. 5D. & R. 324,
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"

older English rule. According to the modern English doctrine, SlmOI

to depnve & holder for consideration of his prmlogea there
must in the language of the civilians be ¢ dolus” and not
merely ‘ negligentia.” Mr. Justice Byles, in a judgment
where he imdistinguishing deeds from negotiable instruments,
says referring to the latter,  Honest acquisition counfers title.
To this despotic but necessary principle the rules of the
common law are made to bend. . . . Negligence in the
maker of such an instrument makes no difference in his
liability to an honest holder for value.  The instrument
may be lost by the maker without his negligence or
stolen from him, still he must pay ; the negligence of the
holder, on the other hand, makes no difference in his title.
However gross the holder's negligence, if it stop short of {raud
he has a title.”!

The whole subject was fully discussed in a recent case in
the Court of Appeal, when the question was whether the giving
of a certain bill was a frand by the drawer and acceptor on
their creditors.  Baggallay, L. J., in giving judimnent, says, « 1
fully recognise the importance of wmaintaining the well-estab-
lished principle that negligence or carelessness on the part of
the holder of u bill is not of itself suflivient to deprive him of
his remedies for procuring its payment.  But uegligence or
carelessness, when considered in connection with the surround-
ing circumstances, may be evidence of mala fides; and the
question in this case is whether the surrounding circumstances
accompanying the negligence or carelessness of the holder,
were such as to affeet him with notice of the frandulent
character of the transaction out of which these bills
originated.”* Every case must be determined on its own
merits. Good faith or bad faith is a question of fuct depend.
ing on the circumstances of the individual case.? It is for
the tribunal, whether Court or jury, that has to decide
questions of fact, to determine whether a particular bolder
took a given bill bona fille or not. To this issuc they must
apply their common sense. As Lord Justice Brett observes in

¥ Swan v, North Brilish Australasian Co. (1863), 2 H. & C. 184,
2 Re Gomersall, Ex. p.  Gordom (15875), L. R. Ch, C. A.. at p, 146.
% Peacock v. Rhodes (1781), 2 Dougl. 633, per Lord Mansfield,

—n
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the same case: “If a jury has to consider facts they are
entitled and bound to make use of their general knowledge of
business, in order to appreciate the evidence which is before
them ; and, if a Court has to consider evidence, I think the
Judges are bound to use their own general knewledge of
business, and of the ordinary moving motives of mankind, just
as a jury would.”

Lord Blackburn, in a recent judgment in the Iouse of
Lords, thus sums up the Jaw on the subject :—** I consider it
to be fully established that if value be given for a bill of
exchange, it is not cuough to show that there was careless-
ness, negligence, or foolishness in not suspecting that the bill
was wrong, when there were cireumstances that might have
led & man to suspect that.  All these are matters which tend
to show that there was dishonesty in not doing it, but they do
not in themselves make o defenee to an action upoun a bill of
exchwge. T take it that in order to make such a defence,
whether in the ease of a party who is solvent and sui juris or
when the bill is sought to be proved against the estate of a
bankrupt, it is necessary to show that the person who gave
value for the bill, whether the value be great or small, was
affected with notice that there was something wrong abont it
when he took it. I do not think it is necessary that he should
huve notice of what the particular wrong was.  If a man,
knowing that a bill was in the hands of a person who had no
right to it, should happen to think that perhaps the man had
stolen it, when if he had known the real truth, he would have
found, not that the man had stolen it, but that he had obtained
it by false pretences, 1 think that woulld not make any difference
if he knew there was something wrong about it, and took
it.  If he take it in that way he takes it at his peril. But
then 1 think, such evidence of carelessness or blindness as I
have referred to, may, with other evidence, be good evidence
upon the question, whether he did know there was something
wrong in it.  1f he wax (if 1 may use the phrase) honestly blun-
dering and careless, and so took a bill of exchange or a bank
note when he ought not to have taken it, still he is entitled to
recover. But if the facts and circumstances are such that
the jury, or whoever has to try the quertion, came to the
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conclusion that he was not honestly blundering, but that he Szcrion

must have had a suspicion that there was something wrong,
and that he refrained from asking questions, not because he was
an honest blunderer or a stupid man, but because he thought
in hia own secret miud, I suspect there is something wrong,
and if T ask questions and make further inquiry it will be
no longer my suspecting it, but my knowing it, and then I
shall not be able to recover—I thiuk that is dishonesty. I
think that that is established, not ouly by good sense and
reason, but by the authority of the cases themselves.”!

.
o

The fact that the holder gave full value for the bill is not Inade-

conclusive of his good faith, but naturally raises a strong T

presumption of it.?  On the other hand, the umd(\qnuoy of tnon,

the cousideration given is evidenco of bad fuith, but is not
conclusive of it.  On this point Lord Blackburn says: ¢ Since
the repeal of the Usury Laws, we cannot inquire into the
questien as to how much was given for a bill, and if 8. was in
such a position that he could have proved against the estute, it
woulil have been no objection at all that he conveyed these bills
to another for a nominal amonnt, that he sold bills nominally
amounting to £1,700 for £200. Although T think that could
not have heen inquired into, vet the amount given in compari-
son with the apparent value is an important picee of evidenee,
guiding us to a conclusion whether or not it was a bond fide
transaction. I am sure of this, that in criminal cases the
general evidence that is given to show that the receiver of
goods which were stolen, kuew them to be stolen, is that he has
given a great under-value for them.  That is not by any means
conclusive, because it may very well be that he has given the
under-value under circumstances which do not suffice to prove
that he had a criminal intention which would be required to
make him guilty. In like manner, I think that if it he shown
that a considerable under-value was given for bills, although
that alone would probably not be suflicient, it is an clement,
and an important element, in considering whether the man
who gave that under-value was bona fi-le doing it in honest

VJones v. Gordon (1877), 21.. R App. Cas., at p. 628
c. ’Bbee per Creswell, J o in KRaphael v, Bauk of Emllmul 18551, 17
17

oy of
considera.
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ﬂl';m’l stupidity or because he had a suspicion that he would deprive

himself of a good bargain if he made too much inquiry, and so
had it brought home to him that there was a fraud.”!

The general right of an honest holder for value to claim to
be a holder in due course is subject in English law to two
limitations : first, the bill must not be over-due when he takes
it, and secondly, the bill must not have any irregularity
patent on the face of it . The first limitation is expressed
in the section, the sccond would probably be implied from the
words *“suflicient cause to believe.” A recent American judg-
ment puts the point very clearly. Some negotiable county
bonds, which had been indorsed in blank by the payee, were
stolen. The thief crased the payee's indorsement, personated
tho payec himsclf, and sold the bonds to a person who pur-
chased them in perfeet good faith. It was held that the
purchaser acquired no title, and that the crasure, at any rate,
ought to have put him on his guard. The Court says:* “ He
did n:t roly upon anything that appeared upon the bonds.
He relied on the representations of the thief, and was deceived
by them. Against such deception the laws applicable to
negotinble paper were not intended to guard. It is their
purpose to facilitate the circulation of paper, fair and regular
upon its fuce, and to protect the bond fide purchasers of such
paper. . . . . Suppose a thief should erase the name of
the maker of a note, and then forge the same signature, could
he give a bond fide purchaser for value title to the paper? I
am cloarly of opinion he could not.  The paper is not
fair upon its fuce.  There is u forgery, and although the pur-
chaser may be ignorant of it, the law merchant does not pro-
tect him against such jgnovunce. . Ie must know at his peril
that the sinatures are genuine.  We are asked, suppose the
namo of the pavee, indorsed upon negotinble paper, fades out
80 &8 to be invisible, does it atfect the negotiable character of
the paper? Most certainly it does.  The title and rights of
the owner remain the same as before, but a thief could give no
title to such a paper to any one, because he cannot be the

L Jomes v. Gordon, 2 L. R. App. Cas., at 631, 632,
1 See Chalmers on Bills, Arts. 134 and 138,
3 Colson v, Arnot (1874), 5¢ New York R. 253, st p. 260,
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apparent owner thereof, and there is nothing on the face of 8:

2018,
the paper to induce the belief that he is the owner.’ —
10. “ Payment in due course” means payment ,Po¥;

. o in. due
in accordance with the apparent tenor of the in-gi8

strument in good faith and without negligence to
any person in possession thereof under circum-
stances which do not afford a reasonable ground
for believing that he is not entitled to receive
payment of the amount therein mentioned.

As to when payment in due course operates as a discharge,
see §{§ 78 and 82 (¢) and note thereto.
I1. A promissory note, bill of exchange or cheque Inland

stide
drawn or made in British India, and made payable ment.

in, or drawn upon any person resident in, British
India shall be deemed to be an inland instrument,

This section and the next correspond with the English
definitions of inland and foreign bills.!  As to the necessity
for protesting foreign bills and unotes, sce pot, 1§ 104, 134,
As to re-exchange, see § 117.

According to the above definition the following would be
inlu.nd bills :

1. A bill drawn in Calcutta on Bombay, but mdmsed in
Egypt.

2. A bill drawn in Calcutta on a merchant .in Bowmbay,
accepted, payable in London,

8. A bill drawn in Calcutta upon a merchant in London, but
payable in Bombay.

12. Any such instrument not so drawn, made or goreign
instru.

made payable shall be deemed to be a foreign mep.
instrument.
See note to last section.

1 Chaliners on Dills, Art. 24 ; 19 and 20 Vict. ¢, 97, § 7.
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13. A * negotiable instrument "’ means a promis-
sory note, bill of exchange or cheque expressed to
be payable to a specified person or his order, or to
the order specified of a person, or to tije hearer
thereof, or to a specified person or the bearer
thereof.

This secticn embodies the English law on the subject. Ac-
cording to Scotch law a bill is negotiable unless it contains
express terms prohibiting negotiation, as for instance, “ Pay C.
only.”* The result is this : if an Indian bill be drawn in the
form “ Pay to C.,” without adding the words, “or order,” “or
bearer,” or their equivalent, it is not negotiable, and C. cannot
transfor it by indorsement. 1f on the other hand a bill, origi-
nally negotiable, be indorsed simply © Pay C.,” its negotiability
is not thereby restricted, and C. ean indorse it away. Sce post,
§ 50, illustration (¢), and § 51.

See a pecnliar and technical meaning given to the term *“ not
negotinble,” in the case of a crossed cheque, § 130, post, and
note thereto.

The Act cnumerntes threo kinds of negotinble instruments

tblﬁ:'iwldl only, nmamely, bills of exchange, pmminsm\ notes, and
p

Negotia-

cheques.  In England the question has arisen how far usage
may endow other instruments than these, the main and typical
negotiable instruments, with the incidents of negotiability. It
has been held that bonds to bearer aud serip to bearer may be
negotiable for the purpose of passing with a goad title to
holders in due course, ulthough the seller may have had a
defective title or no titie.?  How far these instruments would
have the other incidents of ordinary negotinble instruments
has not buen discussed or decided.

14. When a promissory note, bill of exchange
or cheque is transferred to any person, so as to

' Chalmers on Bills, Arts, 8, 107,

t See Gorgier v, Mieville, 8 B. & C. 45, Foreign Ronds ;: Goodwin .,
Robarts, 10 L.. R, Fix. 837, Foreign Scrip; Fumball v. \I.lm;mluan Bank,
2Q. B. D. I'4, Englixh .\cnp
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constitute that person the holder thereof, the Secriox
instrument is said to be negotiated. —

The transfer must be by indorsement if the bill is in legal
effect payable to order, and by delivery if the bill is in legal
effect payable to bearer. See §§ 46-48, post.

A question has arisen in England as to the effect of trans- Transter
ferring for valuc a bill payable to order without indorsing it. g: d‘f:l to
It is held that the transfer operates as an equitablo assignment without
of the instrument. The difference between an equitable as- ::g"“"'
signment and a transfer by negotiation is well pointed out by )
Willes, J. The learned judge says :—

*+ The gencral rule of law is undoubted that no one can trans-
fer a better title than he himsclf possesses. Nemo dat quod
non habet. To this there are some exceptions, one of which
arises out of the rule of the law merchant as to negotiable
instruments.  These being part of the currency, are subject to
the same rule as money, and if such an instrument be trans-
ferred in good fuith for value before it-is over-due, it becomnes
available in the hands of the holder, notwithstanding fraud
which would have rendered it unavailuble in the hands of a
previous holder.  This rule, however, is only intended to
favour trausfers in the ordinary and usual manner, whereby
a title is acquired according to the law merchant, and not to
a transfer which is valid in cquity according to the doctrine
respecting the assigninent of choses in action ; and it is there-
fore clear that in order to acquire the benefit of this rule the
holder must, if it be payable to order, obtain an indorsement,
and that he is affected by notice of a fraud received before he
does s0.  Tntil he does 50 he is merely in the position of the
assignee of an ordinary chose in action, and has no better
title than his assizuor.”!

When a bill payable to order is transferred without indorse-
ment, the tfansferce for consideration is entitled as of right
to obtain the indorsement of the transferor, or if the latter be
dead, then that of his personal representative.” As to the
mode of enforcing a decrece for the indorsement of a negoti-

Y Whistler v. Forster, 14C B.N. &, at jp 257, 258,
3 Chalwers on bills, Art, 104,
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able instrument, see §§ 261, 262, of the Civil Procedure Code,
set out in the Appendix.

16. When the maker or holder of a negotiable
instrument signs the same, otherwise than, as such
waker, for the purpose of negotiation, on the back
or fauce thereof or on a slip of paper annexed
thereto, or so signs for the same purpose a stamped
paper intended to be completed as a negotiable
instrument, he is said to indorse the same, and is
culled the *“ indorser.”

This section represents the Eughsh law as far as it goes;
but it is narrower than the English rule, sccording to which if
a person who is not a party to bill or note at all, backs it with
his signature, he thereby incurs the liabilities of an indorser.'
Such ¢ nsi-indorsements are known under the Continental
codes as “avals,” and the rights and liabilitics of the party
giving tho “aval” are minutely regulated. See French Code,
Arts. 142,143 ; Netherlands Code, Arts. 130-132.  In some of
the American States the liability of such a quasi-indorser is
hold to be that of i ordinary guarantor, and not the mercantile
engagement of an indorser proper.?

As to indorsing inchoate instruments, see post, § 20. Where
there is not room on a bill for all the indorsemnents, a slip of
paper called an * allonge ™ is added thereto. It forms part of
the bill, and subscquent iudorsements may be written
thercon.®  Some of the foreign codes contain minute pro-
vigions to prevent frauds, for instance, that the first indorse-
ment on the allonge must begin on the bill and end on the
allonge.t

16. If the indorser signs his name only, the in-
dorsement is said to be * in blank,” and if he adds

¥ Beo Ex parte Yates, 3 De G. & J. 191 ; Stecle v. McKinlay, 5 L. R,
App. Cas, Ti4.

3 See Chalmers on Billa, Art. 217,

* See Monmohunee v, Secretary of State, 13 Reng. L. R, 859,

¢ Sea Nouguier, § G68; Chalmers on Bills, Ait. 114,
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a direction to pay the amount mentioned in the s;;";gf'

instrument to, or to the order of, a specified person, —-

the indorsement is said to be ‘“in full ;”’ and the

person sg specitied is called the mdorsee of the « Indor-

see

instrument. -
An indorsement ‘“in blank” is often spoken of as a

s general "’ indorsement, and an indorsement ““in full” as a

* special ” indorsement. Under the Indian Act as in England

a bill indorsed in blank becoines payable to bearer (see § 54).

I17. Where an instrument may be construed :“mu-m
either as a promissory note or bill of exchange, the instru.
holder may at his election treat it as either, and ments
the instrument shall be thenceforward treated
accordingly.

This scction reproduces the English law on the point !

18. If the amount undertaken or ordered to be Whmti.
paid is stated differently in figures and in words, stated

flerently
the amount stated in words shall be the amount infigures
. and
undertaken or ordered to be paid. words,

This section reproduces the English law on the subject.?
German Exchange Law, Art. 5, is to the same effect, but further
provides that if the winount payable is expressed both times in
words, or both times in figures, and there is a discrepancy in
the sums, the smaller sum is the amount payable.

It has been held in England that the figures mnay supply an
omission in the words. Thus where a bill ran, *“ Pay T. C. or
order one hundred,” and in the margin was written, * £100,” it
was held that this was a valid bill' for one hundred pounds.’

If the sum were left blank both as regards words and figures

3 See Chalmers on Bills, Art. 58; Edis v. Bury, 6 B, & C. 438,
2 Chalmers on Bills, Art 12.
3 R.v. Elliott, 1 Leach C. C. 175,
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8scvoms the bill orote in question would be a merely inchoate in-

19, %0.

Iostru.
menta

sirumeyt, Ay to such instruments, see § 20, post.
Wiere the intention is quite clear the omission of a word
. May not be material ; thus where a bill ran, “ Pay to my order
twenty-five, ten shillings,” it was held that this yvas a good
bill for £25 10s.}

19. A promissory note or bill of exchange, in

Raysbloon which no time for payment is specified, and a
m

Inchoate
utamuped
instru.
ments,

cheque, are payable on demand.

This section reproduces the English law.?

By § 6, a cheque has already been defined as a bill of ex-
change which is not expressed to be payable otherwise than on
demand.

By § 21, the terms ““at sight " or “ on presentment ™ in a
bill or nots mean on demand.

By § 85, every indorser after dishonour is liable as upon an
instrument payable on demand.

By § 32, the acceptor of a bill at or after maturity is bound
to pay the amount thereof to the holder on demand.

By § 74, an instrument payable on demand, other than a
cheque, must be presented for payment within a reasouable
time after it is reccived by the holder. See further note
to § 59.

As to the provisions of the Limitation Act in respect to
instruments on demand, see post, p. 129, Nos. 70, 73.

As to tho illegality of bills or notes (cheques excepted) pay-
able to bearer on demand, sce ante, p. 2.

As to the stamp on instruments payable on demand, see
post, pp. 143, 144,

20. Where one person signs and delivers to
another a paper stamped in accordance with the
law relating to negotiable instruments then in
force in British India, and either wholly blank or

' Phipps  Tanner, 5 C. & P. 488,
3 Chalmers on Bills, Art, 18,
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having written thereon an incomplete negotiable Sxcrion

instrument, he thereby gives primd facie anthority
to the holder thereof to make or complete, as the
case may be, upon it a negotiable instrument, for
any amount specified therein and not exceeding the
amount covered by the stamp. The person so
signing shall be liable upon such instrument, in
the capacity in which he signed the same, to any
holder in due course for such amount: provided
that no person other than a holder in due course
shall recover from the person delivering the instru-
ment anything in excess of the amount intended
by him to be paid thereunder.

This section to a great cxtent, if not entirely, rvproduces
the English iww on the subject.!

Byles, J., thus states the English law in the case of Fuster
v. Mackinnon, 4 L. R. C. P, at p. 712, He says: ** Negotiable
instruments are not ouly assignable, but they form part of
the currency of the country. If, thercfore, a man write his
name across the back of a blank bill-stamp, and part with it,
and the paper is afterwards improperly filled up, he is liable
as indorser. I he write his namne across the fuce of the bill,
he is liable as acceptor, when the instrument has once passed
into the hands of an innocent indorsee for value before
magurity, and liable to the extent of any swun which the
stamp will cover. In these cases the party signing
knows what he is doing: the indorser intended to indorse,
and the acceptor intended to accept, & bill of exchange
to be thereafter filled up, leaving the amount, the date,
the maturity, and the other parties to the bill undctennined.”

The section requires, as a condition of liability, that the
signer should deliver the instrument to another.

A recent English case illustrates the meaning of this pro-

¥ Chaliners on Isil's, Art, 23,
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Bmomon vision. The facts were that J. B. put a blank acceptance in his

o
s

Holder
in due

desk. His clerk stole it, filled it up as a complete bill for
£200, and got it discounted. The person into whose hands it
eventually came was a holder in due course, and when it was
dishonoured, he sucd J. B. as acceptor. It waskeld that he
could not recover.! Lord Justice Brett, in giving judgment in
that case, says (sce p. 531) : ¢ Where a man has signed a blank
acceptance, and has issued it, and has authorized the holder
to fill it up, he is liable on the bill whatever the amount may
be, though he has given secret instructions to the holder as to
the amount for which he shall ill it up: he has enabled his
agent to doceive an innocent party, and he is liable. No
case has been decided where the acceptor has been held
liable if the instrument has not been delivered by the acceptor
to another.”

The case of Schultz v. Astley® illustrates the distinction.
There B. gave a blank acceptance to o money-lender to get
it discounted for him. The moncey-lender filled it up as a bill
payable to drawer’s order, and inserted the name of a fictitious
person as drawer aud indorser. Ie then fraudulently used
the bill for his own purposes, handing no money over to B.
The bill eventually got into the hands of a holder in due
course, and it was held that B. was liable as acceptor.

As to the termm “holder in due course,” sce § 9. In
England, and perhaps the same would be held in India, it is
settled that if there is any fraud relating to an inchoate instru-
ment, a holder who takes the instrument with notice that it
wag issuod in an incomplete state, cannot claim the rights of a
holder in due course. In Hatch v. Searles,® Vice-Chancellor
Stuart says: ** As to a bona fide holder the question as to the
effect of tho acceptance or indorsement having been written on
& blank piece of paper can be of no importance, unless he can
be fastened with notice of that imperfection. If the holder has
notice of the imperfection he can be in no better situation than
the person who took it in blank, as to any right against the

1 Baxendale v. Rennet (1878), 8 Q. B. D. 525, C. A.

3 ¢ Bing. N. C. 544, and see London and South- Western Bank v, Went-
worth (1880), 5 Ex, D. 96,

3 3 8m. & Gif. at p, 158, Sece further Hogarth v. Latham, 8 Q. B, D.
643, C. A, at p. G47.
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sacoeptor or indorser who gave it in blank. But if he be a Sxzcrions
boné fide holder without notice, he must have taken the ’2"
negotiable instrument in a perfect shape and in terms a
complete contract.” To put the principle in other words, a
blank acceptance is not a bill but an authority to create one,
and any pefbon who knows that he is taking an instrument
executed under an authority is bound to know at his peril
whether that authority is being properly exercised.

As an incomplete negotiable instrument is an authority to Authority,
create a complete one, it follows that the relations between
the person who gives and the person to whom it is given are
governed by the general principles of the lu.w of agency. As
to these, see Indian Contract Act, §§ 182-23

21. In a promissory note or bill of exchange the A
i}

expressions ‘‘at sight’ and “on presentment” +On pro-
mean on demand. The expression ““after sight” mont.”
means, in a promissory note, after presentment for ..gl.:f’-f
sight, and, in a bill of exchange, after ncceptance,

or noting for non-acceptance, or protest for non-
acceptance.

This section reproduces the English law on the points
included.! The expression ¢ after sight " in a bill of exchange
means in effect after sight evidenced on the bill.

As regards protest, it must be borne in mind that a protest
Lears date of the day on which the bill is noted, not of the
day on which the protest is formally drawn up, or, as it is
called, extended.

This section must be rcad with § 19, ante. p. 30, of which
logically its first sentence seems to formn part.

22. The maturity of a promissory note or bill of Maturity,
exchange is the date at which it falls due.

Every promissory note or bill of exchange which
is not expressed to be payable on demand, at sight,

3 See 34 & 85 Vict, ¢. 74, and Chalmers on Bills, Arts, 18, 20.
D
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Ssomox or on presentment, is at maturity on the third day

Dayeat after the day on which it is expressed to be payable.

grace. This section reproduces the English law on the points
reforred to.! Having regard to the terms of §§ 6 and 19, this
clause is rathor awkwardly expressed, but its meafing is fairly
clear, namely, that three days of grace are to be added in the
case of all bills and notes (including cheques) which in legal
offect arc not payahle on demand.

Bills are somctimes in terms drawn payable * without
grace.” Under this section it is not clear what effect is to be
givon to such a stipulation.

Most of the Continental codes have abolished days of grace.
8ee for instance, I'rench Code, Art. 135; German Exchange
Law, Art. 33.  As regards the countries which retain days of
grace, the number of days given varies considerably.

Caleala-  23. In caleulating the date at which a pro-
:i:,‘,’,,’;'zf missory note or bill of exchange, made payable a
gﬁ;’:{,{;":ﬁ stated number of months after date or after sight,
o or after a certain event, is at maturity, the period
anernee stated shall be held to terminate on the day of the
month which corresponds with the day on which
the instrument is dated, or presented for accep-
tance or sight, or noted for non-acceptance, or
protested for non-acceeptance, or the event happens,
or, where the instrument is a bill of exchange made
payable a stated number of months after sight and
has been accepted for honour, with the day on
which it was so aceepted.  If the month in which
the period would terminate has no corresponding
day, the period shall be held to terminate on the

last day of such month.

v Chalmers on Bills, Art, 20,
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ILLUSTRATIONS. sﬁ’"&"‘
(). A negotiable instrument, dated 29th January, 1878, is —

made payable at one month after date. The instrument is at
maturity on the third day after the 28th Febrary, 1878,

(¥). A megotiable instrument, dated 30th August, 1878, is
made payable three months after date.  The instrument is at
maturity on the 3rd December, 1878,

(©). A promissory note or bill of exchange, dated 31st
August, 1878, is mnado payable three inonths after date.  The
instrument is at maturity on the 3rd December, 1878,

NotEe.—This section reproduces the English law on the points
referred to.! The last sentence might be more shortly expressed
by saying that ¢ mouth ™ means calendar month.  Perhaps,
however, it is designed to meet the case of hundis,

ontinental bills are still occasionally drawn at usances. Usanco.
The length of an usance in any particular case must, it seems,
be proved, and will not be judicially noticed.

When a bill is drawn in one conntry and payable in another, conflict
the computation of time is determined by the luw of the place of laws,
of payment?

24. In caleulating the date at whieh a promis- Caleuls.

ting ma.

sory note or bill of exchange made payuble B turity of
. bill urnote
certain number of days after date or after sight payablo so
anydays

or after a certain event is at maturity, the day .,m,.-dm
of the dute, or of presentment for acceptance or sight.
or sight, or of protest for non-acceptance, or

on which the event happens, shall be excluded.

This section reproduces the English lnw on the point.

25. When the day on which a promissory note when day
or bill of exchange is at maturity is a public f.',:'f
holiday, the instrument shall be decmed to be g, "" Boli-
due on the next preceding business day.

U Chalmers on Bills, Art, 20,
* Rougquette v. Overman, 10 L. R, Q. B. 525.
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Exrravation.—The expression ¢ public holiday
includes Sundays: New Year's Day, Christmas
Day: if either of such days falls on a Sunday,
the next following Monday: Good Friday; and

o
any other day declared by the Local Government,
by notification in the official Gazette, to be a
public holiday.

This section introduces an improvement on the English law
by putting all non-business days on the same footing. In
England, when a bill or note falls due on Sunday, Christmas
Day, Good Friday, or a day appointed by proclamation as
a public fast or thanksgiving day, it is payable on the preced-

ing business day, while if it falls due on a Bank Holiday it is
payable on the succeeding business day.}

! Chalmers on Bills, Art. 20; 84 & 35 Vict. c. 17.



CHAPTER III.

PARTIES TO NOTES, BILLS, AND CHEQUES.

26. Every person capable of contracting, ac- Sm}m
cording to the law to which he is subject, may -

Capacit;
bind himself and be bound by the making, draw- to3 Tiake,
» Pro-
ing, acceptance, indorsement, delivery, aud NEZO- mimme
ote,

tiation of a promissory note, bill of exchange,”
or cheque.

A minor may draw, indorse, deliver, and ne- Minor.
gotiate such instruments so as to bind all partics
except himself.

Nothing herein contained shall be deemed to Corpom-
empower a corporation to make, indorse, or uocopt
such instruments except in cases in which, under
the law for the time being in force, they are
so empowered.

By : 11 of the Indian Contract Act (IX. of 1872) “every
person is competent to contract who is of the age of majority
according to the law to which he is subject, and who is of
sound mind and is not disqualificd from coutracting by any
law to which he is subject.”

Law in India is personal; therefore the disability of an
English married woman, not having separate estate, to bind
herself by a bill or note would be recognised by the Indian

courts. It is immaterial in England that the woman repre-
sents herself as single.!

1 Cannam v. Farmer, 8 Exch, 698. Scefurther Chalmers on Bills, Arts.
65, 66, 98,
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This section does not seem to recognise the distinction
which is drawn in English law between a minor's power to
render himself liable on an indorsement, and hig power by
indorsing a bill to divest himself of the property thereon.!

A corporation, according to English law, can only make
itself liable by drawing, indorsing, or accepting a bifl or note :
(1) when it is a trading corporation ; (2) when the terms of its
act of incorporation wre such as expressly or by reasonable
construction confer on it this power? Thus it has been held
that an ordinary railway company iy not liable on its
acceptance.” But a corporation which cannot make itself
liable a8 the indorser of a bill may, nevertheless, by its
indorsoment, transfer the property in a bill wkich it holds.*

27. Lvery person capuble of binding himself or.
of being bound, as mentioned in section twenty-
six, nay so bind himself or be bound by a duly
authorized agent acting in his name.

A general anthority to transact business and to
receive and discharge debts does not confer upon
an agent the power of accepting or indorsing bills
of exchange so as to bind his principal.

An authority to draw bills of exchange does not
of itself import an authority to indorse.

The three clauses of this section reproduce the English
law on the subject.”

An agent who siyns a bill for his principal may either sign
the principal’s name simply, or he may sign by procuration, or
in other such form as to dunote that it is not the principal
himself, but an agent, who signs the name.

The effect of the section is this: it is immaterial what

1 Seo Chalmerson Rills, Arts. 63, G1.

? Ro Peruvian Railiays Co., 8 L. R. Ch. Ap. 617; Chalmers on Bills,
Arts. 67, 68,

3 Bateman v. Mid- Wales Railway, L. R. 1 C. I, 499,

4 Smith v, Johnson, 8 H, & N, 223,

8 Sce Chalmers on Dills, Arts. 72, 73,
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hand actually signs the principal's name to a bill, if in fact Skcrion
there is authority to put it there. .

In Lord v. Hall, 8 C. B. 627, tho facts were that J. S.'s wife Delegated
managed his business and had authority to indorse bills and suthority.
notes for him. It appeared that the note sued upon had been
indorsed b J. S.’s daughter in his name, under the directions
and in the preseuce of his wife. It was held that this was
a valid indorsement to bind J. S.

Maule, J., at p. 630 says: “The question is whether upon

the evidence the wife was not acting in the strict exerciso of
the authority conferred on her by her husband in doing what
she did, namely, in requesting a thind person to do it in her
presence.  There was evidence that the wifo had the general
management of her husband’s business.  And when hoe
anthorized her to draw, accept, and indorse bills in his name,
that may fairly be extended to authorizing her to select some
person, pro hac rice, to write the name of her hushand for her,
It may be that this ny lead to some inconvenience, . . 1
find a case of Fr parte Sutton (2 Cox B. C, 81), which mn.y be
worth considering with reference to this subject, Tt was there
held that an authority given to A. to Jdraw bills in the name of
B. may be exercised by the clerks of A, The way in which
that case scems to me to apply to the present is this: the Lord
Chancellor treats the extent of the authority as a matter
of fact to be inferred from the evidence.”

In the case of a procuration signature, it is held that the Signaturs
person who takes the bill is put on his inquiry as to the P'eFproe.
existence and extent of the authority which the agont
purports to cxercise.!

In the leadingease on the point,? Bavley, J., says: «This
was an action on an acceptance importing to be by procura-
tion, and therefore any person takinyg the bill would know that
he had not the security of the acceptor's signature, but of the
party professing to act for him in pursuance of an authority
from him. A person taking such a bill ought to exercise duo
caution, and it would be only reasonable prudence to require
the production of that authority.” Later decisions have

1 Chalmers on Bills, Arts. 74, 75.
2 Attwood v. Munnings, 7 B, & C, 273, at p. 2K3.
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Sngzo: followed this case, but the views there expressed are con-

Liability
of agent
o

Liability
of prin-
cipal.

siderably opposed to the mercantile view of the maitter.

28. An agent who signs his name to a pro-
missory note, bill of exchange, or cheque, without
indicating thereon that he signs as agemft, or that
he does not intend thereby to incur personal re-
sponsibility, is liable personally on the instrument,
except to those who induced him to sign upon the
belief that the principal only would be held liable.

This scction reproduces the English law.! “Is it not a
universal rule,” says Lord Ellenborough in Leadbitterv. Farrow,
¢ that a man who puts his name to a bill of exchange thereby
makes himself personally liable, unless he states upon the face
of the bill that he subscribes it for another, or by procuration
of anrther, which are words of cxclusion. Unless he says
plainly, ‘I ain the mere seribe,’ he is liable.”3

The rule is construed in England with peculiar strictness in
bill transactions, because of the non-liability of an undisclosed
principal in such caset In the case of a bill or note the
holder must look to the signatures on it and to those only.
As Lord Justice James says in a recent case® : ¢« Now it is,
and always has been the law of this country that nobody is
liable upon a bill of exchange, unless his name, or the name of
some partnership or body of persons of which he is one,
appears cither on the face or on the back of the bill.”

It secoms uncertain whether the English rule as to the non-
liability of an undisclosed prineipal on a bill applies in India.
Neither § 233 of the Indian Contract Act nor this Act
excepts parties to nogotiable instruments from the general
rule that where an agent is personally liable, a person dealing
with him may hold either him or his principal or both of them
liable.

1 Chalmers on Bills, Art. 76,

* 5 M. & 8. 845, at p. 849,

3 For illustrations seo Rew v. Pettit, 1 A. & F. 196 Gray ~. Reper,
1L, R. C, P, 694; Dutton v. Marsh, 6 L. R. Q. B. 361.

‘ llnd at p. 350, per Holroyd, J.
Adamma Co., 48 L. J. Ch., at p. 734.
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In the case of an agent signing for a limited company, this 8£criows
section must be read with § 47 of the Indian Companies Act, ___’__w'
post, p. 127, which prescribes how the bills and notes of
companies under that Act are to be executed.

29. Afegal representative of a deceased person Liability
who signs his name to a promissory note, bill of » reprose-
exchange or cheque is liable personally thereon s ngmng
unless he expressly limits his liability to the extent
of the assets received by him as such.

This section represents the English law on the subject.! In
the case of an indorsement, an executor, like any other
indorser, may avail himself of the provisions of § 52, post.
The following forms of indorsement by an executor are sug-
gested :—

1. «J. B, executor of the said C. B., without rocourso.”

2. “J. B, executor of the said C.B., without recourse
against me personally.”

8. «“J. B., exccutor of the said C. B., with rccourss against
the estate of the said C. B. only.”

Seo § 57, as to the invalidity of the delivery by an execu-
tor or administrator of a bill indorsed by the deceased.

30. The drawer of a bill of exchange or cheque Liability
. . . of drawer.
is bound in case of dishonour by the drawee or
acceptor thercof, to compensate the holder, pro-
vided due notice of dishonour has been given to, or
received by, the drawer as hereinafter provided.

This section represents the English law on the subject.® As
to the measure of compensation, see post, § 117. As to
dishonour, and the rules as to mnotice of dishonour, sce post,
§§ 91-97. In the case of foreign bills protest may be
necessary in order to charge the drawer. SBee post, § 104,
Sce further note to § 32.

1 Chalmers on Bills, Art, 76,
3 Ibid., Art. 215.
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3l. The drawee of a cheque having sufficient
funds of the drawer in his hands properly applicable

o :;::u to the payment of such cheque must pay the cheque

Linbility

of maker

of note
and ae-
coptor of
Lill.

when duly required so to do, and, in default of such
payment, must compensate the drawer for any loss
or damage caused by such default.

This section reproduces the English law on the subject.!
For a definition of cheque, see § 6. s to the general
relations between the drawer and drawee of a cheque as dis-
tinguished from those of the drawer and drawee of an ordinary
bill, see note to § 7, ante, p. 15.  As to payment of a cheque
where the indorsement of the payce is forged, see § 85.

Tho scetion only deals with the relations of drawer and
drawee.  There is no privity between the holder of & cheque
as sucqa, and the banker on whom it is drawn.?

32. In the absence of a contract to the contrary,
the maker of a promissory note and the acceptor
before muturity of a bill of exchange are bound to
pay the amount thereof at maturity according to
the appurent tenor of the note or acceptance re-
spoectively, and the aceeptor of a bill of exchange
at or after maturity is bound to pay the amount
thereof to the holder on demand.

In default of such payment as aforesaid, such
maher or acceeptor is bound to compensate any
party to the note or bill for any loss or damage
sustained by him and caused by such defanlt.

The expression * a contract to the contrary,” in this section
presumably refers to some collateral agreement controlling
the ordinary operation of the bill or note. It is not clear

Y Chalmers on Ihlls, Art. 260,
* Hopkinson v, Forster, 19 L. R Yo T4,
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why this term is inserted in this section and § 35, while it is Sxcrios °
omitted in §§ 30, 31. 33.

This section reproduces the English law on the subject.’ It
is to be observed that except in the case of an instrument
payable at a particular place, no presentment or demand is
necessary tc charge the waker of a noto expressed to be pay-
able “on demand,” see post, § G4, As to qualified aceept-
ances, see post, § 86.  As to the estoppels which bind an
acceptor or maker, see §§ 41, 42, 88, 120, 121,

As to the terms aceeptor and aceeptance, see ante, § 7.

33. No person except the drawee of a bill of Ouly
rawoo

exchange, or all or some of several drawees, or u can bo ac-
cap tor in
person named therein as a drawee in case of need, noed or for

honour.
or an acceptor for honour, can bind himself by an
acceptance.

By § 116 u deawee in case of need may aceept without a
previous protest ; in this case therefore he perhaps becoes an
ordinary acceptor,  The contract of an acceptor for honour
is very different from the contract of an ordinary acceptor;
compare § 32 with 13 111, 112,

When a bill is addressed to no one, anid some person writes
an acceptance on it, he is probably linble as the maker of a
note.*

The following English cases illustrate the rale luid dowu in
this section :~-

L. A bill is addressed to Brown.  Smith writes an aceept-
ance on it.  Smith is not liable as the acceptor of that bill?

A bill is addressed ¢ to the Directors of the X, Company,
Limited.” The acceptance is signed by two directors and the
manager. The manager is'not liable as an acceptor.t

3. A bill is addressed to *“ John Brown, general agent of the
X. Company.” He accepts it thus : ¢ Accepted on behalf of the
Company, John Brown.” He is personally liable as acceptor.’

1 Chalmers on Bills, Arts, 211, 200,

? See § 17, and Peto v. Irryrmhls 11 Exch. 418,
* Davis v. Clarke, 6 Q. B. 16.

¢ Bult v, Morrell, 12 A, & E. T45.
S Herall s, C.mm oh, 38 L. T. 835 Murew, Clarles, 5 b, & I3, u7s.
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Bxcrioms 4. A bill is addressed to John Brown, who is a partner in

Aceept.
anco by
savoral
draweon
not part-
nors,

Linlity
of in.
dorser,

the firm of Smith and Co. Fle acceptsit in the name of Smith
and Co. John Brown is liable as acceptor of this bill.!

5. A bill is addressed to Smith and Co. John Brown, who
is a partner in the firm, accepts it in his own ngme. He is
linble as acceptor ; for a bill addressed to Smith and Co. is in
legal effect addressed to every person who is a partner in that
firm *

6. A bill is addressed to Smith and Co.  The proper style of
the firm is Smith, Jones, and Co, and the bill is accepted in
that name.  The firm is linble on the acceptance.?

The address to the drawee and the aceeptance should be
construed together. For further illustrations see Chalmers on
Bills, Arts, 5, 37.

34. Where there are several drawees of a bill of
exchange who are not partners, cach of them can
aceept it for himself, but none of them can accept

it for another without his authority.

By § 86, the acceptance of some but not of all of several

drawees who are not partners is o qualified acceptance.  See
also noto to lust section,

36. [u the absence of a contract to the contrary,
whoever indorses and delivers a negotiable instru-
ment before maturity, without, in such indorse-
ment, expressly exeluding or making conditional
his own liability, is bound thereby to every sub-
sequent holder, in case of dishonour by the drawee,
aceeptor or maker, to compensate such holder for
any loxs or dumage caused to him by such dis-
honour, provided due notice of dishonour has been
given to, or received by, such indorser as herein-
after provided.

v Nicholls v, Diamond, 9 Exch, 134,

S ween v, Von Uster, 10C B, 318,
3 Llogd v, Ashby, 2 B. & Ad. 28,
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Every indorser after dishonour is liuble as upon ngr_;gf"
an instrument payable on demand. —_—

The first clause of this section reproduces the English law
on the subject.! The second clause reproduces the law as
settled in America. In England the point has not been
judicially decided.®

See indorser defined by § 15. As to indorsements exolu«ling
liability, see § 52. As to the measure of damages, see § 117.
As to the discharge of the indorser’s liability when the holdu'
impairs his remedy agninst prior parties, see § 40.  As to pre-
sentment of instruments payable on demand, sce § 74.

36. Lvery prior party to a negotiable instrument Liability

of prior

is liable therecon to a holder in due course until the pmma
holder

instrument is duly satisfied. in due

courso.

If in this section * prior party’ means prior in point of
time, it should run: ¢ The acceptor and every prior party,” &e.
As suing the partics jointly and severally linble on a bill, sce
§ 29 of the Civil Procedure Code, post, p. 131, Sco further §§
9 and 58 and notes thereto as to the rights of holders in due
course.
37. The maker of a promissory note or cheque, Makor,
er

re
the drawer of a bill of exchange until acceptance, nndweop-
tor prin-

and the acceptor are, in the absence of a contract cipals,
to the contrary, respectively liable thercon us
principal debtors, and the other parties thereto are
liable thereon as sureties for the maker, drawer or
acceptor, as the case may be.

Art. 118 of the French Code provides that *‘le tireur et les

endosseurs d'une lettre de change sont garants solidaires do
I'acceptation et du paiement & I'échéance.”

38. As between the parties so liable as sureties, m .

1 Chalmers on Iills, Art. 218,
* Ibid., Art. 201,
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each prior party is, in the absence of a contract to
the contrary, also lialle thereon as a principal

debtor in respect of cach subsequent party.
InLesTRATION, .

A. draws a bill payable to his own order on B., who accepts.
A. afterwards indorses the bill to C., C. to D., and D. to E.
As between B, and B3, B. is the principal debtor, and A, C. and
D. are his suretics.  As between K. and AL, A, is the principal
debtor, and C. and D. ure his suretics.  As between E.and C.,
3. in the prineipal debtor and D is his surety.

Notg.—This section reprodices the Fnglish law on the sub-
jeet.r Inthe ense of un accommodation bill there is * a contract
to the contrary.” 1If a bill be aceepted for the acconnmodation
of the druwer, the drawer is the principal debtor, and the
acceptor is the surety ; and if the weceptor has to pay the bill
the dra .er is hound to indemnify him.®  As to the results
which flow from this relationship of principal and surety
between the parties to a bill, see 32 132- 140 of the Indian Con-
tract Act (IN. of I1872).  See also note to neat section,

39. When the holder of an accepted bill of
exchange enters into any contract with the ae-
ceptor which, under section 134 or 135 of the
Indian Contract Aet, 1872, would discharge the
other parties, the holder may expressly reserve his
right to charge the other parties, and in such case
they are not discharged.

This section wust be rewd subject to the provisions of the
next section. It represents the English law as far as it goes,
but there is no apparent reason why its provisions are contined
to the case of the acceptor of a bill.  They are equally applic-
able to the maker of a note, or whoever is in fact the principal
debtor in a bill transaction.  What the result of this erpressio
unius may be, is not very clear.

v Cook v. Lister, 83 1.. J. C. I, at p. 127; Chalmers on Dills, Art. 2435,
3 Chalmers on Ihils, Art, 229 ; Rewnolds v, Dogle, 1 M. & Gr. 759,
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Sections 134, 135, of the Indian Contract Act (IX. of 1872) are Smcrrow
as follows : — 0.

§ 134. The surety is discharged by any contract botween
the creditor and the principal debtor, by which the priucipal
debtor is released, or by any act or omission of the creditor,
the legul comsequence of which is the discharge of the principal
debtor.

§ 135. A contract between the ereditor and the principal
debtor, by which the creditor makes a composition with, or
promises to give time to, or not to sue the principal dobtor,
discharges the surety, unless the surcty assents to such
coutract.

The following cases illustrate the nperation of the section :—

1. The holder of a bill for Rs. 2,000, takes from the acceptor
Rs. 1,000 in full discharge of his elaim against him, but expressly
reserves his rights against the drawer and indorsers (theroby
preserving their rights against the aceeptor).  The drawer and
indorsers are still liable to that holder.!

2. The holiler of a dishonoured bill enters into a contract to
give time to the first indorser.  This discharges the subsequent
indorsers but not the drawer or acceptor,?

3. A bill is aceepted for the aecommadation of the drawer.
After the dishonour of the bill, the holder is informed of the
relationship between drawer and aceeptor; he then enters into
a contract to give time to the drawer.  The acceptor is
discharged.?

40. Where the holder of a negotiable instru- oD'igla::gO
ment, without the consent of the indorser, destroys ser's lis-
or impairs the indorser’s remedy aguinst a prior
party, the indorser is discharged from liubility to
the holder to the same extent as if the instrument
had been paid at maturity.

InLvsTrAaTION.
A. is the holder of a bill of exchange made payable to the

1 Muir v. Crawford, 1.. R. R. Sc. Ap. 450,
* Hall v. Cole, 4 A. and E. 577,
Y Ewinv. Lancaster, 6 B, & S. 571,
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"‘Tﬂl order of B., which contains the following indorsements in
- blank :—
First indorsement, “ B.”
Becond indorsetnent, ¢ Peter Williams."”
Third indorsement, * Wright & Co."”
Fourth indorseiment, *“ John Rozario.’ .
This bill A. puts in suit against John Rozario and strikes
out, without John Rozario’s consent, the indorsements by Peter
Williams and Wright and Co. A. is not entitled to recover

anything from John Rozario.
Nore.— Sce note to last section.

Acceplar 41. An acceptor of a bill of exchange already

although jndorsed is not relieved from liability by reason

ment  that such indorsement is forged, if he knew or had

" reason to believe the indorsement to be forged
when he accepted the bill.

Tho meaning of this section ix not clear.  1f it refers only to
the indorsement of the payee, it represents the English law,
which may be stated thus,  Where in the case of a bill payable,
not to drawer's order, but to the order of a third party, the
acceptor knows that the payee is a fictitious person or that the
payeo's indorseinent is forged, he is ¢stopped from setting up
the fact. Hoe is not allewed to set up that he has accepted a
nullity to which no one can make any title! If the section
rofors to subsequent indorsements also, it is difficult to under-
stand its operation. A forged indorscment cannot of course
affoct the title of the person whose indursement has been
forged. The property in the bill still remnains in him, and no
one but he can give a valid discharge therefor,

. 42. An acceptor of a bill of exchange drawn

Aococept:

Moo m in & fictitious name and payable to the drawer’s
mu- order is not, by reason that such name is fictitious,
wame.  relieved from liability to any holder in due course

3 Chalmers on Rilis, Art. 189; DBeeman v, Duck, 11 M. & W, 251 ;
Gibson v. Minet, 1 H. Bl 89,
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claiming under an indorsement by the same hand Srcriox
as the drawer’'s signature, and purportmg to be ~—
made by the drawer.

This section reproduces the English law on the subject.!
There are dicta to the effect that such a bill, quoad the
acceptor, may be regarded as payable to bearer.?

The provisions both of this section and the preceding one
which deal with certain estoppels arising on bills must be
read with, and considered as supplemented by, the provisions
of the Indian Evidence Act (I. of I872). § 115 of that Act
deals with estoppels generally.  § 117 relates specially to the
acceptor of a bill, and is as follows : —

§ 117. No acceptor of a bill of exchange shall be permitted
to deny that the drawer had authority to draw such bill or to
endorse it; nor shall any Lailee or licensee he permitted to
deny that his bailor or licensor hath, at the time when the
bailment or licence commenced, unuthority to make such
bailment or grant such licence, '

Explanation 1.~ The aeceptor of w bill of exchange may deny
that the bill was really drawn by the person by whom it pur-
ports to have been drawn,

Erplanation 2.-- If a bailee delivers the goads bailed to o
person other than the bailor, he may prove that such person
had a right to them as against the builor,

43. A negotiable instrument made, drawn, ac- Nogoti-

. . . . able
cepted, indorsed or transferred without considera- rament

tion, or for a consideration which fails, creates no e
obligation of payment between the parties to the fomiders
transaction. But if any such party has transferred
" the instrument with or without indorsement to a
holder for consideration, such holder, and every
subsequent holder deriving title from him, may

recover the amount due on such instrumment from

1 Chalmers on Bills, Art. 212; C'ooper v. Meyer, 10 B. & C. 408,
2 Beeman v. Duck, 11 M, & W, at p. 256.

E
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Seeriox the transferor for consideration or any prior party

— thcre.ao.

~Ereeption 1.—No party for whose accommoda-
twn u negotiable instriunent has been umdo drawn,
accepted or indorsed can, if he have pzud the
amount thereof, recover thercon such amount from
any person who became a party to such instrument
for his accommodation.

Lreeption 11— No party to the instrument who
has induced uny other party to make, draw, accept,
indorse or transfer the same to him for a con-
sideration which he has failed to pay or perform in
full shall recover thereon an wmount exceeding the
value of the cousideration (if any) which he has
actually paid or performed.

This section reproduces the English law on the subject.?
For the definition of * consideration ” under the Indian Con-
tract Act, see note to § 9. The following cases illustrate its
operution :—

1. The first indorser of an ordinary bill which is dishonoured
is obliged to puy it. He ean sue the drawer and aceeptor,

2. A bill is dinwn and aceepted for the accommodation of
the payee, who mdorses itaway, I it is dishonoured and he
has to pay it, he cannot sue the drawer or aeceptor?

3. C.. who holds a bill for consideration, indorses it to D. by
way of gift. The property in the bill passes to D., but he
cannot sue C. if 1t be dishonourad.®

4. A and C. juintly sapply goods to S, AL draws a bill on
8. for the price and indorses it to C. to collect on joint account.
If the bill is dishonoured C. cannot sue A

t Chalmers on Dills, Arts, 9043,

2L Mudis v, Barber, 1 M. & W, 425,

3 Easton v, Prateaett, 1 C. M. & R, at p. 808,
& Denteon v, $eters, d L. R, Q. 475.
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44. \When the consideration for which a person 3':“&“
signed a promissory note, bill of exchauge or

Partial
cheque consisted of money, and was originally alnence oe

niiure
absent in part or has subsequently failed in part, mone

considera-
the sum which a holder standing in immediate tion.

relation with such signer is entitled to receive
from him is proportionally reduced.

Erplanvation.—The drawer of a bill of exchange
stands in immediate relation with the acceptor.
The maker of a promissory note, bill of exchange
or cheque stands in immediate relation with the
payee, and the indorser with his indorsee.  Other
signers may by agreement stand in immediate
relation with a holder.

lLLUsrRATION,

Al draws a lnll on B. for Rs. 300 pavable to the order of A,
B. aceepts the bill, but sabsequently dishonours it by non-pay-
ment. A sues Boon the bill. B oproves that st was aceepted
for value as to Rs. 400, and as an accommaodation to the pluintiff
as to the residue. A\, can ounly recover Rs. 400!
This scction reproduces the English law on the subject.?
If a bill were drawn and aceepted for the accommaodation
of the payee, the acceptor would then stand in bmmnediate
relation with the payee.
46. Where a part of the consideration for which Partial
re
a person signed a promissory note, bill of exchunge considera-
tion not
or cheque, though not consisting of money, is convisting
{ money.
ascertainable in money without collateral inquiry, °
and there has been a failure of that part, the sum

which a holder standing in inunediate relatiou

v Sce Darnell v. Williams, 2 Stark. 166
3 Chalmers on Bulls, Arts, 91- 93,
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Bzenox with such signer is entitled to receive from him is
~— proportionally reduced.

This section reproduces the English law on the subject.!

Buppose A. agrecs to sell {two bales of cotton to B., and
draws on him for the agrecd price, namely Rs. 1,000. If B.
accepts, and then A, only delivers one bale, A, can only recover
Rs. 600 if he sue B. as acceptor of the bill 2

1 Chalmers on Bills, Art. 93.
8 Jbid. and sce Agra Ianrk v. Leighton, 2 I, R. Ex., at pp. 04, 65,



CHAPTER 1IV.
OF NEGOTIATION.

46. The making, acceptance or indorsement of S=gron
a promissory note, bill of exchange or cheque is Delivery.
completed by delivery, actunl or constructive.

As between parties standing in immediate rela-
tion, delivery to be effectual must be made by the
party making, accepting or indorsing the instru-
ment, or by a person authorized by him in that
behalf.

As between such parties and any holder of the
instrument other than a holder in due course, it
may be shown that the instrument was delivered
conditionally or for a special purpose only, and not
for the purpose of transferring absolutely the
property therein.

A promissory note, bill of exchange or cheque
payable to bearer is mnegotiuble by the delivery
thereof. .

A promissory note, bill of exchange or cheque
payable to order is negotiable by the holder by
indorsement and delivery thereof.

This section reproduces the English law on the subject.! The
last two clauses of the section seem superfluous, as they are

1 Chlmers on Bills, Arts, 53-55.
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reproduced in {5 47, 48. As to what parties stand in immediate
relation, sce § 44.

Delivery means transfer of possession, actual or constructive ;
therefore delivery is actual when it is accomplished by means
of a transfer of the actual possession, while it is gonstructive
if accomplished by mcans of the transfer of the constructive
possession. A person is said to be in constructive possession
of a thing, when that thing is in the actual possession of his
agent, clerk, or servant on his behalf.  INustration (a) to § 47
is an example of actual delivery, while illustration (b) is an
example of construetive delivery. Under ¢ 7 it appears that an
acceptance is complete as soon as it is notified to the holder.
In this case, therefore, notificution must be deemed to operate
as n constructive delivery of the bill,

According to English law, when there is authority, express
or implied, to send a bill or note by post, the post office is
decaned to be the agent of the person to whom the bill is sent,
therefore delivery is complete as soon as the letter containing
the bill or note is posted.?

Tho first time a bill or note is negotiated it is said to be
issued,

47. Subject to the provisions of section fifty-
cight, n promissory note, bill of exchange or cheque
payuble to bearer is negotiable by delivery thereof.

Feeeption.— A pronmissory note, hill of exchange
or cheque delivered on condition that it is not to
take eflect except in a certain event is not negoti-
able (except in the hands of a holder for value
without notice of the condition) unless such event
happens.

ILLusTrATIONS.

{a). A, the holder of a negotiable instrument payable to
bearer, delivers it to B.'s agent to keep for B. The instrument
has been negotiated.

1 Ex parte Cote, 9 L. R, Ch. Ap. 27.
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(b). A., the holder of a negotinble instrument pavable to Szcroxs
bearer, which is in the hands of A.s hanker, who is at the time 1, 49.
the banker of B., directs the banker to trausfer the instrument
to B.'s credit in the banker's account with B, The banker
does so, aud accordingly now possesses the instrument as B's
agent. Tfe instrument has been negotiated, and B, has
become the holder of it,

———

NoTe.—This seetion reproduces the Pnglish lawt - By § 54,
instrument indorsed in blank becomes  payable to bearer,
By ¢ 58 provision is made as to fraud o allegality, The
meaning of the exception may be illustrated thas - Supposo
C. is the holder of a bill indorsed in blank, and therefore
pavable to bearer.  He delivers it to D to ger it discounted
}m‘ him. D, commits a frand if he deads with it in any other
way, as, for instance, if he payvs it away fora debt of his own,
Any person who took the all from D, hnowimnyg the purpose
for which the bill was given to D, conld acquire no right or
title thereto.?

48. Subject to the provisions of seetion fifty- Nogotia-
. ion hy
eight, a promissory note, hill of exchange  or mdorso.
. ‘e moent,
cheqgue payable to the onder of a specified person,
or to a specified person or order, is negotinble by

the holder by indorsement and delivery thereof.
The exeeption to the last section ougl' to be repeated in
this section. A bill may be specially indorsed by €. to D,

but nevertheless deliverad to him conditionully.  Sce 3 3 46,
O8, and note to last section.

49. The holder of a negotiable instrument in- Convore

. . sion of

dorsed in blank may, without signing his own mdono-
tin
uame, by writing above the indorser's signature hiank into
indorse-

a direction to pay to any other person as in-yentin
dorsee, convert the indorsement in blank into an ™%

¥ 'halmers on Bills, Arts, 107, 110,
3 Marston v. dlicn, b M. & W, 504,
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8scriox indorsement in full; and the holder does not

Fiffect o
indorsc.
ment.

thereby incur the respousibility of an indorser.

This section reproduces the English law on the subject.

60. The indorsement of a negotiable instru-
ment followed by delivery transfers to the indorsee
the property therein with the right of further
negotiation ; but the indorsement may, by express
words, restrict or cxclude such right, or may
mercly constitute the indorsee an agent to indorse
the instrument, or to receive its contents for the
indorser, or for some other specified person.

ILLUSTRATIONS.

B. signs the following indorsements on different negotiable
instruments pavable to bearer :—

(@) ** Py the contents to (', ouly.”

(M “Pay C. for my use.” *

() “ Pay (. or order for the account of B.”" 3

() * The within must be eredited to €. ¢

These indorsements exclude the right of further negotiation
by C.

((‘) “ p“y e

(7)) Puy C. value in aecount with the Oriental Bank.” ¢

(0 * Pay the contents to C., being part of the consideration
in a certain deed of assignment exccuted by C. to the indorser
and others,”

These indorsements do not exclude the right of further
negotintion by C,

Note.-- This section reproduces the English law on the

* Chalmers on Rills, Art, 118 Vincent v. Horlock, 1 Camp. 441,
? See Fdie v, Kast Indwa Co., 2 Burr., at p. 1227,

3 Soe Treuttel v. Barandon, 8 Taunt. 100

¢ Soc Ancher v. Bank of England, 2 Dougl. 637.

8 See Edie v. East Indwa Co., 2 Burr. 1216,

» Sco Buckley v. Jackson, 8 L. R, Ex, 135,
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subject.! Itrnust be read subject to the provisions of ¢ 46, as to
conditional delivery. It is supplemented by § 52, which seems
to recognise indorseinents which are in terms conditional.
To the illustrations may be added the common agency
indorsement, ** Pay D. or order for collection.”? By § 17 of the
German &xchange Taw, if an indorsement be qualitied by
words such as * pro incasso,” or “*in procura.,” or any form
of words indicating agency, such indorsement does not
transfer the ownership of the bill, but it empowers the
indorsee to receive the proceeds, or to protest, give notice of
dishonour, and bring an action for the recovery of the unpaid
amount. An indorsee of this kind, if the indorsement con-
tain the words “or order,” but not otherwise, is able to
transfer these powers by a further * procura.” indorsement to
another party.

61. Every sole maker, drawer, payee or in-
dorsee, or all of several joint makers, drawers,
payees or indorsees, of a negotiable instrument
may, if the negotiability of such instrument has
not been restricted or excluded as mentioned in
section fifty, indorse and negotiate the same.

Lreplanation.—XNothing in this scetion enables a
maker or drawer to indorse or negotiate an instru-
ment, unless he is in lawful possession or is holder
thereof ; or enables a payee or indorsee to indorse
or negotiate an instrument, unless he is holder
thereof.’

TLLUSTRATION.
A bill is drawn payable to . or order. .\ indorses it to B.,

the indorsement not containing the words or order” or any
equivalent words. B. may negotiate the instrument.

14

S rerrons
51, 53,

Who may
negotiute,

62. The indorser of a negotiable instrument :nrlo::"
may, by express words in the indorscment, exclude cludes his

} Chalmers on Bills, Arts. 107, 124,
3 See Sweeney v. Faster, 1 Wallace, 166, Sup. Ct. U.S.
3 Edie v. East India Cu., 2 Burr, 1216 ; Chalmers on Isills, Arts. 107, 184,
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Bscrion his own liability thereon, or make such liability or

own lia-
bility or
makes

it
condi-
tional.

the right of the indorsce to receive the amount
due thercon depend upon the happening of a
specified cvent, although such event mgy never
happen.

Where an indorser so excludes his liability
and afterwards becomes the holder of the in-
strument, all intermediate indorsers are liable to
him.

TLLUSTRATION.

(a). The indorser of a negotinble instrument signs his name,
adding the words—

*"Vithout recourse,

Upon this indorsement he incurs no linbility.

(). A. is the payee and the holder of a negotinble instrument.
Excluding personal liability by an indorsement * without
recourse,” he transfers the instrument to B., and A. indorses
it to C., who indorses it to A, AL is not only reinstated in his
former rights, but has the rights of an indorsee against B.
and C.

“

Note.—In England the rule stated in the second clause
might bo stated more broadly, and would run as follows :—
Where a bill or note is negotiated back to a party already
liable thereon, he cunnot sue any intermediate party who in
turn would have a right of recourse aganst ham, but he
can sue any intermedite party who would not have such
a right of recourse.!

The French expression “sans recours” is often used in
English bills instead of without recourse.  Indorsements
frequently contain a stipulation waiving protest, and some-
times walving notice.  **Sans frais™ and **sans protét,” are
expressions often used for this purpose. This section dis-
tinctly recognises conditional indorsements.  Their validity
in England 13 doubtful, and their expediency still more doubt-
ful. There is only one English decision on the subject, and

' Morris v. Walker, 15 Q, B 589, Cialmers on Bills, Art. 130; Wil
Kinaum v. Unscin, 20 W, R, 408,
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the judgments in the case are not reported. There the Szcrows

acceptor accepted after the conditional indorsement was on
the bill, and it was held that as he had paid the bill without
finding out that the specified condition was unfulfilled, he
could be made to puy over again.! A drawer may not draw
a bill comditionally (see § 5), why then should an indorser,
who is in the nature of a new drawer, be allowed to indorse it
conditionally, and to impose on the acceptor the burden of
finding out at his peril whether the condition has been ful-
filed or not? The best practical way of dealing with the
matter would be this: let the indorser make his own liability
conditional if he pleases. That only affects him and the

ersons who choose to take his bill.  But let the conditional
indorsee be entitled to colleet the bill in any event.  If the
condition be fulfilled let him take tho procecds on his own
account ; if the condition be unfulfilled let him take then as
agent or trustee for the conditional indorser.  Suppose a bill
held by C. is indorsed, « Pay D. or order if my wife bo still
living,” the acceptor must pay the bill the day it ma-
tures.  But unless he can find ot for certain abous C.'s wife
it i3 uncertain whether the bill is payable to C. or to D.
Under the suggested change  the acceptor could be dis-
charged by paying D., and he could leave C. and D., who
made this special contraet, to scttle the matter between
themselves,

63. A holder of a negotiable instrument who Holder
deriving

derives title from a holder in due course has the title from
. . holder
rights thereon of that holder in due course. in due
course,

This section reproduces the English law on the subject.
The rule in England is subject to a qualification which would
doubtless be applied in India; namecly, that the holder with
the derivative title must not himself have been a party to any
fraud or illegality affecting the bill. The following case illus-
trates the rule. A bill which originally was obtained by
fraud, gets into the hande of C., a holder in due course. C.
indorses the bill to D. by way of gift. D. can suc the acceptor,
for he stands on C.’s title.

. B4. Subject to the provisions hereinafter Instro.
ments

A 3 {%&bcrtm v, Kensington (1811), 4 Taunt. 30; see Chalmers on Bills,
rt. .
8 Chalmers on Bills, Art, 87 ; Maslers v. Ibberson.
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contained as to crossed cheques, a negotiable in-
strument indorsed in blank is payable to the bea.re;
thereof, even although originally payable to order.

This section reproduces the English law on th® subject.!
Under the French and several other Continental codes an
indorsement in blank mercly operates as a ‘ procuration,”
constituting the holder a kind of agent for collection for the
indorser.?

66. If a negotiuble instrument, after having
been indorsed in blank, is indorsed in full, the

in full, except by the person to whom it has been
indorsed in full, or by one who derives title
through such person.

The side-noto as given in the \ct, i.e., * conversion of
indorsement in blank into indorsement in full,” is wrong, and
has been altered. ‘T'he seetion represents the English law on
the subject; namely, that the bill still remains payable to
bearer by virtue of the uncancelled indorsement in blank,
though the subsequent special indorser is ounly liable to a
holder who mukes title directly through his indorsement.®
The rule may be illustrated as follows: C., the payee of
a bill, indorses it in blank, and delivas it to D. Then D.
spocially indorses it to E. or order.  E.. without indorsement,
trausfers the bill to I Then ¥. as the bearer is entitled
to receive payment or to sue the drawer, the acceptor, or
C., who indorsed in blank ; but he cannot sue D. or E.¢

66. No writing on a negotinble instrument is

V Chalmers on Bills, Art. 116 ; Peacock v. Rhodes, 2 Dougl,, at p. €86,
per Lord Mansfield.

* 8ee Nonguier, {§ T47-760, and Introd. ante, p. xvi.

8 Chalmers on Bills, Art, 119,
52‘7 Smith v. Clarke, Peake 235; and of. Wulker v. Macdonald, 2 Exch,
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valid for the purpose of negotiation if such writing s:?f'ﬂ"
purports to transfer only a part of the amount —
appearing to be due on the instrument ; but where

such amount has been partly paid, a note to that

effect may be indorsed on the instrument, which

may then be negotiated for the balance.

This section represents the English law on the subject.!
The following indorsements of a bill for Rs. 100, would be
invalid for the purpose of negotiation.

1. Pay C. or order Rs. 50.

2. Pay C. Rs. 40, and the remainder to D.  But an indorse-
ment running, ‘“Pay C. or order Rs. 50, being the unpaid
residue of the bill,” would be valid.

67. The legal representative of a  deceased Togsl re-

presenta.
person caunot negotiate by delivery only a pro- ive oan-
missory note, bill of exchange or cheque payable delivery

. only ne-

to order and indorsed by the deceased but 110t gotlate in

. strumont

delivered. . indorsed
by de-

This scction repraduces the English law on the subject.s c#ased.
The reuson is that a legal representative is not the agent of
the deceased.  The legal representative must himself re-indorse
the bill and deliver it, in order to negotiate the bill.  In doing
80 he should be carcful in terms to exclude personal liability
(see §§ 29, 52, and notes thereto).

68. When a negotiable instrument has becnn .
. len
lost, or has been obtained from any maker, ac- obtainod
: ¢ . by unlaw-
ceptor or holder thercof by means of an offence ful mesas
. . . or for
or fraud, or for an unlawful consideration, no uniawtat
. ) . considera.
possessor or indorsce who claims through the sion.
person who found or so obtained the instrument

1 Chalnmers on Bills, Art. 11,
t Chalmers on Bills, Aet. 54 ; Bromage v, Lioyd, 1 Exch,
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is entitled to receive the amount due thereon ffom
such maker, acceptor or holder, or from any party
prior to such holder, unless such possessor or
indorsee is, or some person through whom he
claims was, a holder thercof in due course’

This section reproduces the English law on the subject.!
As to the definition of “holder in due course,” see § 9. The
paramount rights of such a holder are recognised by this
section and constitute the main difference between the
negotiation of a bill or note, and the transfer of any other
chose in action, or personal property.

The nature of the rule incorporated in this section is very
clearly brought out in a recent judgment of the New York
Court of Appeal. The Court there say: —

“The general rule applicable to personal property is that
the sel’er, although in possession of the property, can give
no better title than he has.  From the operation of this rule
negotiablo paper is excepted.  The exigencies of business and
commerce are such as to require the free circulation of such
paper. It takes tho place and to a large cextent performs the
oftice of money. It is used for the transaction of much
the largest part of the business of mankind, It would be most
embarrassing therefore if every taker of such paper was bound,
at his peril, to inquire into the title of the holder, and if he
was obliged to take it with all the imperfections and subject to
all the defences which attach to it in the hands of the holder.
It has thorefore for more than 200 years been the settled law
of England and this country, that a thief or any other person
having possession of such paper, fair upon its face. can give a
bond fide purchaser for value a good title to it against all the
parties thereto, as well as the true owner. To have this
quality it must be fair and regular upon its face; it must be
payable to bearer, or to order and indorsed by the payee. A
forged indorsement, no matter how cautious the purchaser
may be, will give no title.™

Chalmers on Bills, Arts. 83-96, 106,
Colsun v. Arnot (1874), 57 New York Rep., at p. 248,
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It §s important to remember that a person who makes title
through a forgery cannot claim the rights of a holder in due

63
Szerion

course, although he may have taken the bill for value and in Effect ot

perfect good faith. A forged indorsement (unless in the case
of any particular party who is precluded by an estoppel from
setting up®he forgery) is regarded as a nullity, as if it were not
on the bill at all.! The indorsement through which a holder
in due course claims must be genuine. This principle is of
universal application. Massé, in his ¢ Droit Commercial ot des
Gens” (§ 1529), puts it well. ITe says:—

* Un endossement faux n'est pas translatif de la propriété
parcequ’un endossement faux n'est pas & proprement parler un
endosscment, et ne peut des lors produire aucun effet, méme
vis-d-vis du porteur de boune foi, dés que ln fausseté lui en est
opposée. Le porteur ne peut done agir en vertu de cot endosse-
ment, ni contre le souscripteur, ni contre 'accepteur, ni contre
les endosscurs qui précéde le faux endossement ; parcoquo
vis-A-vis de tous ces co-obliges la transmission de la propriété
g'arréte an faux ordre, et que, en co qui les concerne tous ceux
qui & partir du faux sont devenus porteurs de leffet n’ont
jamais été les légitimes proprictaires.”

In Bobarts v. Tucker (1851),2 a bill was accepted payable at
a banker's. The banker paid holder who claimed through a
forged indorsement. The Court of Fxchequer Chamber held
that in the absence of circumstances creating an estoppel the
banker could not charge his customer with this payment.
Parke, B., in delivering their judginent remarks at p. 578, that,
domiciling a bill at a banker's * is tantamnount to an order, on
the part of the acceptor, to the banker to pay the bill to the
person who is according to the law merchant capable of
giving a good discharge for the bill. If the bill is payable to
order, it is an authority to pay the bill to any person who
becomes holder by a genuinz indorxement, and if the bill is
originally payable to bearer, or if there is afterwards a genuine
sndorsement in blank, it is an authority to pay the bill to the
person who seems to be the holder.” Therefore, if a bill be

1 Chalmers on Bills, Art. 81; DBritish Linen Co. v. Caledonian Ins. Co.
4 Macq. (Houso of Lvorda), 107.
216 Q. B. 560.

forgery.
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ﬂﬂgg‘lﬂ payable to John Smith or order, nobody but John Smith

a——

or some one lawfully acting in his behalf, and with power

Eftect of to sign for him, can indorse that bill so as to transfer the

forgery.

property therein, and if another person, whose name was
John Swith also, were to get hold of the bill and indorse it,
the transaction would still be a forgery and the foperty in
the bill would not pass thereby.!

In an Indian case where a question arose as to the authority
of an agent under a power of attorney to indorse bills made
payable to the order of his principal, Lord Brougham in
delivering the judgment of the Privy Council says:—* It is
admitted on all hands that if M. & Co., having the bills
in their possession, had no power to indorse them, their act
of indorsation would convey no title to the party taking and
discounting them any more than a forgery would do.” He
then proceeds to examine these terins of the power of attorney,
and to lecide that it conferred on the agent the power to
indorse in his principul’s nune.

Again, in Harrop v. Fisher, where C., the holder of a bill
payable to his order, delivered it for value to D. but omitted
to indorse it, and D. indorsed it to himsclf in C.'s name, it was
held that D. could not sue the acceptor as indorsee. Krle, C. J.,
in his judgment rays :—** Indorsement carries with it so many
consequences that to hold that a transferee may put upon a
bill the name of a trausferor which has been omitted by mis-
take or inadvertence, would, 1 think, be introducing a most
dangerous degree of laxity into the title of instruments of
such extreme value and importance to the commercial world.”
Further than this it has been decided that an express promise
to indorse founded on consideration gives no authority to the
promiisee to indorse a bill in the name of the promisor.4

To multiply authorities would be tedious, but it may be
worth while to work out one example. Suppose A, draws a
bill on B. payable to C. or order, which is accepted. D. gets
possession of the bill and without authority from C. indorses
it in C.’s name (whether fraudulently or not is immaterial) to

! Mead v. Young (1790), 4 T. R. 28,
* Bank of Bengal v. Fagan (1849), T Moore P. ¢ 61, at p. 72,

3 Marrop v, Fisher (1861), 10 C. B. N. N, 19,
¢ Maron v. Pulling (1814), 4 Camp, 50,
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his own order. D. then indorses the bill to E.,, who takes 8‘930'

it bond fide for value and without notice. I'\rst, E. cannot
demand payment from the acceptor, and if the acceptor pays
him, albeit in ignorance of the facts, he may have to pay over
again to C. Secondly, E. cannot sue A. or C. as drawer
or indorsér. Thirdly, C. as the truc owner can bring an
action against E. to recover posscssion of the bill, and in the
meantime can get an injunction to restrain E. from parting
with it. Fourthly, E. has a title to the bill as against 1), and
can sue him as indorser, for D. by indorsing the bill guaranteed
the genuineness of the previous signatures. Fifthly, supposing
C.s indorsement had been forged in blank, and D. had
transferred the bill without indorsing it, K. couldl recover
from D. whatever he had given for the bill as for a con-
sideration which had wholly failed. Sixthly, supposing the
acceptor had accepted the bill pavable at his bankers’, and
they in ignorance of the facts had paid it, the acceptor's
account could not be debited with the amount so paid, the
bankers must bear the loss.

By § 85 of this Act, a banker who pays a cheque whercon
the indorsement of the pavee has been forged is protected,
and there is a corresponding statute in England.

It is & moot point in England whether a forgery, that is to
say an unauthorized signature made with intent to defraud, is
capable of ratification.!

As to estoppels see {§ 41, 42, ante, and [§ 88, 120-122 pust,
and notes thereto,

69. The holder of a negotiable instrument, who pputra.

has acquired it after dishonour, whether by non-
acceptance or non-payment, with notice thereof,
or after maturity, has ouly, as against the other
parties, the rights thereon of his transferor :

ment ac-
quired
after dis.
honour
or when
overdue,

Provided that any person who, in good faith Acsarmo
and for consideration, becomes the holder, after noteor

maturity, of a promissory note or bill of exchange

' Chalmers on Bills, Art, 81,
F



CHAPTER V.
OF PRESENTMENT.

Sacomion 61. A bLill of exchange payable nftfar sight must,

Provete if no time or place is specified therein for present-

ment for ment, be presented to the drawee thereof for accept-

tancs,  ance, if he can, after reasonable search, be found,
by a person entitled to demand acceptance, within
a reasonable time after it is drawn, and in business
hours on a business day. In default of such pre-
sentient, no party thereto is liable thereon to the
person making such default.

If the drawee cannot, after reasonable search, be
found, the bhill is dishonoured.

If the bill is directed to the drawee at a par-
ticular place, it must be presented at that place;
and if at the due date for presentment he cannot,
after reasonable search, be found there, the bill is
dishonoured.

As to the cxpression “after sight,”” see § 21; and as to
reasonable time, ree § 105,

According to English law any person in possession of a bill
is & “person entitled to demand acceptance.” Bills are
frequently forwarded unindorsed to an agent to get them
accepted.’ It is not clear why in the case of a non-trader a
bill is required to be presented * in business hours.” Perhaps
this would be construed to mean at a reasonable hour. It

v _Chalmers on Bills, Art. 149,
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seems very doubtful how far a presentment through the post- Stté;tw

office would be a compliance with this section. It is only in
the case of non-acceptance that any question can arise as to
the validity of the presentment. As regards holders subse-
quent to ‘* the person making default,” see § 59.

The section only refers to bills payable after sight; there-
fore, in the absence of cxpress stipulation, presentment for
acceptance in the case of any other bill is optional. Tt is, of
course, always desirable to get a bill accepted as soon as
possible: (1) in orler to get the seeurity of the acceptor's
name on the bill; or (2) in default, to get an immediate right
of recourse against the drawer and indorsers.  \n agent to
whom a bill is forwarded is liable to his principal in dumages
if he does not use due diligence in getting it aceepted, and
loss results therefrom.!  German Bxchange Law, Art, 24,
provides that when a bill is drawn payable at the house of a
third person (e.g. dnte bill drawn in London on Caleutta pay-
uble at a bank in Agra), the drawer mny insert & stipulation
requiring presentment for aceeptanee. In the absenee of such
a stipulation, it secms a date bill may be presented for pay-
ment at the place of payment, and, if payinent be refused,
treated as dishonoured, although the drawee has never had it
presented to him.?  When a bill comes forward very late it
is sometimes necessary to do this in order to present it for
payment on the day it becomes due.

——

62. A promissory note, payable at a certain prosont.

ment of

period after sight, must be presented to the maker promis
thereof for sight (if he can after reasonable search 5ol for
be found) by a person entitled to demand payment, 88

within a reasonable time after it is made, and
in business hours on a business day. In default
of such presentment, no party thereto is liable
thereon to the person making such default.

1 See Pothier, No. 128, and Allen v. Suqgdam, 20 Wind. 321, as to date
bills ; and Bank of Van Dieman's Land v. §ictorue Bunk, 3 L. R P.C., a8

542. as to after sight bills,

$ Walker v. Stetson, 2 Amer. R. 405.
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As to the expression * after sight’ in a note, see § 21. As
to reasonable time, see § 105, where, however, the present
case seems to have been omitted ; but the analogy would hold
good. Presontment is necessary in the case of a note payable
after sight in order to fix the maturity of the instrumept.

63. The holder must, if so required by the
drawee of a bill of exchange presented to him for
acceptance, allow the drawee twenty-four hours
(exclusive of public holidays) to consider whether
he will accept it.

This section reproduces the English law on the subject, and
the principle seems to bo one of universal application.! At
the expiration of the twenty-four hours the drawee must
retnrn the bill accepted or dishonoured. 1f he refuses to do

so tho holder must treat the instrument as dishonoured, and
give the necessary notices (sce § 83).

64. Promissory notes, bills of exchange and
cheques must be presented for payment to the
maker, scceptor or drawee thereof respectively, by
or on behalf of the holder, as hereinafter provided.
In default of such presentment, the other parties
thereto are not liable thereon to such holder.?

Exception.—\Where a promissory note is payable
on demand and is not payable at a specitied place,
no presentment is necessary in order to charge the
maker thereof.?

This section reproduces the English law on the subject.
As to tho title of a holder who acquires an instrument after
notice of dishonour or when it is overdue, see § 59.

t Chalmers on Bills, Art, 154 French Code, Art. 125 ; German Exchan,
Law, Art, 20; Bank of Van Dieman's Land v. Victoria Bank, 8 L. R. P.
C. 543,

8 Chalmers on Bills, Art. 160.

3 Ibid., Art. 287.
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n

The *“exception” is not really an exception, because the first Slglou

clause only deals with presentment to charge the drawer
or indorsers; §i 63, 64, deal with presentment when it is
required in order to charge the maker or acceptor. The
practical result of the rule stated in the exception is this:—the
maker cannot take advantage of any informality in the
presentment to him.  No one would be likely to commence
an action against the maker of a uote without having first
demanded payment, 1f he did, the Court would visit such
conduct with the costs of the action,

In the absence of some stipulation requiring it, presentment
is not necessary to charge the aceeptor of a bill or the maker
of a note, for this reason: the maker or aceeptor ix the
principal debtor, and the general rule of the common law is
that the debtor is bound to seek out his ereditor to pay him,
Speaking of an overdue note, Parke, B., says: ¢ Now it iy clear
that a request for the pavment of a debt i3 guite immaterial,
unless the parties to the contract have stipulated that it shall
be made; if they have not, the law requires no notice or
request ; but the debtor is bound to find out the creditor and
pay him when due.!?

65. Presentment for pavment must be made Hours for

during the usual hours of business, and, if at a
banker's, within banking hours.

It is not clear why in the case of a non-trader presentinent
is required to be made during business hours.  According to
English law presentment must be made at a reasonable hour,
and that in the case of a trader means business hours® In
the case of a non-trader 8 p.n. has been held a reasonable
hour.® It has further been held that when presentment is
made at an unrcasonable hour, but payment is refused on
some other ground, the bill is decemed to have been duly
presented.?

' Walton v. Mascall, 13 M. & W., at . 438, See further on the point
Cranley v. Hillary, 2 M. & 8. 120, and the note to Wilmot v. Williams,
7 M. & Gr,, at p. 1018,

2 Chalmers on Ills, Art. 1G3.

3 Triggs v. Newnham, 10 Moore 249,

$ Henly v. Lee, 2 Chitty R, 124 ; Garnett v. Woodcock, 6 M. & S, 44.

present.
ment.,
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* 66. A promissory note or bill of exchange,
— made payable at a specified period after date or

Present-
me;:‘f:z sight thereof, must be presented for payment at

of instru- maturity.
ment pay-

;':1; “"" This rule should perhaps be stated more generally, and

sight. should provide that a bill or note payable otherwise than on
demand, must be presented for payment at maturity. At
present the case of a bill payable *“on the lapse of a certain
period after the occurrence of a specified event” (see § 5,
clause 2) is not expressly provided for.

As to the calculation of maturity, days of grace, and public

holidays, sce §§ 22-25.

To charge  According to Euglish law when presentment is necessary in

:::;:;' order to charge the aceeptor of a bill, or the maker of a note,
in ‘he absence of an express stipulation to that effect, it is not
necessary to present the bill or note on the day that it mnatures.!
That is only neeessary for the purpose of charging the drawer
or indorser of a bill or the indorser of a note. But the present
section scems to require that in all cases where presentment
is necessary, it must be made on the day of maturity.

Prasent-  67. A promissory note payable by instalments
ment for ’

payment must be presented for payvment on the third day
promis-

sorynote after the day fixed for payment of each instalment ;
able

PYinsta. and non-payment on such presentment has the

ment.  game effect as non-payment of a note at maturity.

The meaning of this section is not quite clear. Suppose
default is made in presenting a note when the first instalment
falls duc. Is the indorser discharged altogether or only
quoad that instalment ? The point does not appear to have
been decided in England.

Prescnt-  88. A promissory note, bill of exchange or
ment for

payment cheque made, drawn or accepted payable at a

1 See Ramchurn v. Radakissen, 9 Moore P.C.,at p. 70 ; Smith v. Vertue,
L. J.C. P, atp 59
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specified place and not elsewhere must, in order to Sscriox

charge any party thereto, be presented for payment  —
at that place. n.ent pay-
abloat &
In England an acceptance to pay at a particular place (e.g. :, .:iﬁ:ndd
an acceptance running ‘‘.\cccpted—payable at the Union not else.
Bank") is deemed a gencral acceptance, and no presentment “2er®
there is necessary to charge the acceptor. In order to compel
presentment, the acceptor must accept the bill payable at a
particular place, “and not otherwise or elsewhere.”! Section 86
of this Act reproduces this rule for India. But what applica-
tion has it to notes and cheques? A note possibly might be
drawn in such a formn; but according to English law when-
ever a note is in the body of it made payable at a particular
place, it must be presented there in ordoer to charge eithor the
maker or an indorser.! The next section reproduces the
English rule as regards the maker of a note, but makes no
mention of the indorser of a bill or note. ’
As to the day of presentment, see note to § 66, and § 86,

69. A promissory note or hill of exchange made, Instru-
' ™ nt pay
drawn or accepted payable at a specified place abla et

. spac
must, in order to charge the maker or drawer pY:oo.
thereof, be presented for payment at that place.

Sece note to last section. The case of the indorser of a bill,
note, or cheque seems to have been forgotten.

The English rule on the subject of the place of presentment
may be thus summed up: in order to charge the drawer or
indorsers of a bill it must be presented at the proper place.

A bill is presented for payment at the proper place—

1. Where a place of payment is specified either by the drawer
or the acceptor, and the billis there presented.

Where a bill is made payable at a bank in a town where
there is a clearing-house, presentment through the clearing-
house is deemed to be a presentment at that bank.

11&2Geo. IV, c. 78.
3 Chalmers on Bills, Arts. 287, 288,
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2. Where alternative places of payment are specified, and
the bill is presented at cither of such places.

8. Where no place of payment is specified, but the address
of the drawer or acceptor is given in the bill, and the bill is
there presented.!

Secondly, as regards notes :—

1. Where a promissory note is in the body of it made pay-
able at a particular place, it must be presented for payment at
that place in order to charge the maker. In any other case,
presentment for payment or demand is not necessary in order
to charge the maker.

2. Presentinent for payment is necessary in order to charge
the indorser of a note.

3. Where a note is in the body of it made payable at a
particular place, presentment at that place is necessary in
ord r to charge an indorser; but when a place of payment is
indicuted at the foot of the note, and by way of memorandum
only, presentinent at that place is suflicient to charge the
indorser, but a presentiment to the maker elsewhere, if sufficient
in other respects, also suffices. 2

70. A promissory note or bill of exchange, not
made payable as mentioned in sections sixty-eight
and sixty-nine, must be presented for payment at
the place of business (if any), or at the usual re-
sidence, of the maker, drawee or acceptor thereof,
as the case may be.

This section, presumably, does not give the holder an
option whero the drawee or maker has a place of business.
It would be absurd to present a bill to a trader at his private
house instead of at his oftice.

71. If the maker, drawee or acceptor of a
negotiable instrument has’ no known place of
business or fixed residence, and no place is

} Chalmers on Bills, Art. 167,
? Ibid., Arts. 387, 9¢8.



CHAP. V.—OF PRESENTMENT. 75

. . - S
specified in the instrument for presentment for ReTions

acceptance or payment, such presentment may be ;‘m

made to him in person wherever he can be found. glm

< N = or resi-
See § 76 as to excuses for non-presentment, dence,

72. A cheque must, in order to charge the Prosent.
ment of

drawer, be presented at the bank upon which it cheque to
. . ch
is drawn before the relation between the drawer draver

and his banker has been altered to the prejudice of
the drawer.

See cheque defined by § 6, and note thereto. According to
English law, the drawer of a cheque remains linble thervon
until released by the Statute of Limitations, unless in tho
meantiine the bank on which the cheque is drawn stops pay-
ment. If the bank stops pauyment he is discharged, provided
the payee could with the exercise of reasonable diligence have
presented the cheque before the stoppage.! The present section
omits this important qualification, but the omission appears to
be supplied by § 84, The two sections presunably must be
read together. The point, however, is not quite clear.

73. A cheque must, in order to charge any Prasont

nt of
person except the drawer, be presented within a chmno
reasonable time after delivery thereof by such any v othor
person,

person.

This section represents the English law on the subject.*
As to reasonable time, see post, § 105, The general result of
the English cases seems to be that a cheque should be presented
or forwarded for presentment on the day after it is received.

74. Subject to the provisions of section thirty- present
one, a negotiable instrument payable on demand ™

Y Chalmers on Bills, Art. 258 ; Lau.sv Rand, 27 L. J. C. P. 76; Hey-

wood v, Pickering, 9 L. R, Q B.4
$ Hopkins v. Ware, 4 L. Lx. 268 Moule v. Drown, 4 Bing, N. C,
966.
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sm‘ must be presented for payment within a reasonable

men time after it is received by the holder.

:‘l:no:,l’" § 81 deals with the relations of the drawee of a cheque

demand, with the drawer. Its connection with the present section is
not clear. fee further §§ 72,73, 84, as to cheques. As to
reasonable time, see § 105. In England a promissory note
payable on demand is deemed to be a continuing security.?!
By § 64, where a promissory note payable on demand is not
payable at a specified place, no presentnient is necessary to
charge the maker.

Present- 76, DPresentment for acceptance or payment
ment by

o to . may be made to the duly authorized agent of the
prosenta- drawee, maker or acceptor, as the case may be, or,
“ tive o

doceased, Wl.cre the drawee, maker or acceptor has died, to
or as- . .
signee of his legul representative, or, where he has been de-

insolvent. . . .
clared an insolvent, to his assignee.

The terms of the section are not so wide as those of the
side-note.  The section says nothing of the person by whom
presentment way be made. That is dealt with by §§ 61 and
64. :

The terms of this section are permissive. It may be, then,
that where the maker or acceptor is insolvent a presentment
cither to the party himself or to his assignee is suflicient.

If tho drawee of a bill be dead, it is by no means clear that
the holder is bound to take the acceptance of his legal repre-
sentative,

See next section as to excuses for non-presentment.

76. No presentment for payment is necessary,
and the instrument is dishonoured at the due date
for presentment, in any of the following cases :—

(@) if the maker, drawee or acceptor intention-
ally prevents the presentment of the instrument, or,

3 Chartered Bank v. Dickson, 3 L. R. P. C. 571: see at p. 574.
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if the instrument being payable at his place of S=omo

business, he closes such place on a business day
during the usual business hours, or

if the instrument being payable at some other
specified place, neither he nor any person author-
ized to pay it attends at such place during the
usual business hours, or

if the instrument not being payable at any speci-
fied place, he cannot after due search be found ;

(b)) as against any party sought to be charged
therewith, if he has engaged to pay notwithstand-
ing non-presentment ;

(¢) as against any party if, after maturity, with
knowledge that the instrument has not been pre-
sented—

he makes a part payment on account of the
amount due on the instrument,

or promises to pay the amount due thereon in
whole or in part,

or otherwise waives his right to take advantage
of any default in presentinent for payment ;

() as against the drawer, if the drawer could
not suffer damage from the want of such present-
ment.

——

This section in substance represents the English law on the Waiver.

subject of excuses for non-presentinent.! German Exchange
Law, Art. 42, provides that when the drawer or an indorser
inserts the stipulation ‘ protest waived,” presentment for
payment is not waived thereby, but it lies on such drawer
or indorser to prove that the bill has not been duly presented.

' Chalmers on Bills, Art. 1G8.
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This section takes no account of vis major as excusing due
presentment. In England it is held that delay in presentment
is excused where the delay is caused by circumstaunces beyond
the control of the bolder, and not imputable to his negligence.!
Thus, when a bill was drawn in England on Paris, and in
consequence of the Franco-Prussian war a moratory law was
passed, postponing for three months the maturity of bills pay-
able in Paris, it was held that an English drawer or indorser
was liable in spite of the three months’ delay in presentment.*
8o, too, the sudden illness or death of the holder might excuse

* delay in presentment. Perhaps in India this class of case is

Acoom-
modation
bills, &o.

thought to be sufficiently provided for by § & of the Indian
Contract Act, which runs as follows :—

§ 6. A contract to do an act which, after the contract is
made, becomes impossible, or by reason of some event which
tho promisor could not prevent, unlawful, becomes void when
the act becomes impossible or unlawful.

The following cases illustrate the operation of clause (d) :—

1. A bill is accepted for the accommodation of the drawer,
C. also indorses it to accommodate the drawer. The bill is
discounted, but the drawer does not provide the acceptor with
funds to meet it at maturity. Due presentment for payment
isnecessary in order to charge C., but is not necessary in order
to charge the drawers

2, A. draws a cheque on his bankers, not having nearly suffi-
cient funds there to meet it, andhaving no reason to expect the
bankers will honour an overdraft. Presentment is not necessary
to charge A.¢

In America there is a tendoncy to dispense with present-
ment when it would be futile—as for instance, when the
acceptor is insolvont. This tendency is of doubtful expediency,
and finds no favour in England. See Baker v. Birch, 3 Camp.
107, where it was held that presentment was necessary
although the acceptor had told the holder he would not
pay the bill. See further § 93, as to notice of dishonour.

1 Chalmers on Bills, Art. 169,

2 Rouquette v, Orermman, 10 L. R. Q. B. 505,
3 Saud v, Jones, 25 1.. J. Q. B. 87.

¢ Wirth v. Austin, 10 L. R, C. P, 89,
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77. When a bill of exchange, accepted payable Sscriox
-at a specified bank, has been duly presented there ;| ity
for payment and dishonoured, if the banker so el h:x‘ku“
negligently or improperly keeps, deals with or gently
delivers back such bill as to cause loss to the wnthl'gll
holder, he must compensate the holder for such ;‘or ¢ pay-
loss.
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CHAPTER VI.
OF PAYMENT AND INTEREST.

78. Subject to the provisions of section eighty-
two, clause (¢), payment of the amount due on a
promissory note, bill of exchange or cheque must,
in order to discharge the maker or acceptor, be
made to the holder of the instrument.

Suction 82, clause (c), refers to bills and notes which are
payable to bearer or which have been indorsed in blank.

For a definition of holder, sce § 8 A person who makes
title to an instrument under a forged indorsement is not the
holder thereof,® and, except in the case provided for by § 85
payment to a person who holds under a forgery is not a
discharge as against the true owner. Sce note to § 68.

Having regard to the definition of “ holder” in § 8, it seems
that if C. is the holder of a hill payable to his order, and D., by
fraud, induces C. to indorse the bill to him by an indorsement
in full, payment in due course to D. is not a discharge ; yet, if
C. had indorsed the bill in blank, payment to D. would have
been a discharge under § 82 (¢). Cun this be intended 2 It is
clearly not English law.

See further the notes to §§ 8, 9, 14 and 58.

79. When interest at a specified rate is ex-
pressly made payable on a promissory note or bill
of exchange, interest shall be calculated at the rate
specified, on the amount of the principal money
due thereon, from the date of the instrument, until

' Robarts v. Tucker, 16 Q. B. 560 ; Johnson v, Windle, 3 Bing. N, C.
295 ; Arnold v. Chegque Bank, 1. C. P. D, 578,
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tender or realization t;f such amount, or until such
date after the institution of a suit to reco r such
amount as the Court directs.

According to English law, whilF G & cxpressed to be
payable with interest at a specified rate, interest at that rate
must be paid until the dishonour of the bill, but after dishonour
the rate and allowance of interest is entirely a question for
the tribunal. Interest by way of damages, where o contract
is broken, is distingnished from interest proper, payable under
a contract before it is broken.!

81
Szcreon
80,

80. When no rate of interest is specitied in the Interest
. . when no
instrument, interest on the amount dae thm‘oonam.m,
?ﬂlll, except in cases provided for by the Code of

Al

ivil Procedure, section 532, be caleulated at the
rate of six per centumn per annum, from the date at
which the same ought to have been paid by the
party charged, until tender or realization of the
amount due thereon, or until sneh date after the
institution of a suit to recover such amount as the
Court directs.

Explanation.—~When the party charged is the
indorser of an instrument dishonoured by non-
payment, he is liable to pay interest ouly from the
time that he receives notice of the dishonour.

Section 532 of thé Civil Procedure Code, which provides a
summary procedure to enforce payment of bills und notes,
is set out, post, p. 133.

This section is very loosely drawn. Suppose a note is
expressed to be payable with interest, but no rate is specified,
does interest run from the date of the note, or from the date
of its dishonour? In England interest at 5 per cent. would

1 Chalmers on Bills, Arts, 13, 213,220; Keene v. Keene,27L. J. C, P. 88.
G



82

THE NEGOTIABLE INSTRUMENTS ACT, 1881.

Sxcrion run from the date of the note.! As regards the ‘ explanation,”

Delivory
of instru-
ment on
payment,
or indem

nity in
oase of

L)

it is not apparent why the rule therein stated is confined to
indorsers. The drawer of a bill is on precisely the same foot-
ing a8 an indorser. Again, in the cases where under § 98
notice of dishonour is unnecessary, is an indorser not liable to
pay intorest ?

Sce further § 117 as to compensation, and note to last
soction.

81. Any person liable to pay, and called upon
by the holder thereof to pay, the amount due on
a promissory note, bill of exchange or cheque is
before payment entitled to have it shown, and is
on payment entitled to have it delivered up, to
him, or, if the instrument is lost or cannot be pro-
duced, to be indemnified against any further claim
thereon against him,

As to suing on a lost bLill, sece § 61 of the Civil Procedure
Codo, post, p. 131.

Tho Act does not say what the owner of a lost bill is to do,
if the acceptor rofuses to pay it under indemnity, in order to
preserve his right of recourse against the drawer and indorsers.
His proper course, probably, is to present a copy, and then
give the ordinary notices of dishonour. In Lingland protest
may bo made on & copy of a lost bill,’ and the rule probably
in most countries is the same.” In India tho point must be
regarded as open to doubt. See § 101, and note thereto.

The Act provides no machinery whereby the owner of a lost
bill or note can get a duplicate from the drawer or maker.

V Chalmers on Rills, Art, 14,

3 See ibid,, Art 165,
3 See Iothier, No, 145; French Code, Arts. 152, 153.



CHAPTER VIIL

OF DISCHARGE FROM LIABILITY ON NOTES, BILLS, AND
CHEQUES.

82. The maker, acceptor or indorser respec- Secrios
tively of a necgotiable instrument is dns(}mrgedn
from liability thereon— fro

lmbxhty.

(a) to a holder thereof who cancels such ac- byean-
cellasion ;

ceptor’s or indorser’s name with intent to discharge
him, and to all parties claiming under such holder ;

(4) to a holder thereof who otherwise discharges by re-

. . loaso ;

such maker, acceptor or indorser, and to all parties
deriving title under such holder after notice of such
discharge ;

() to all parties thereto, if the instrument is by pay-
payable to bearer, or has been indorsed in blank,
and such maker, acceptor or indorser makes pay-
ment in due course of the amount due thercon.

This section represents the English law on the subject.!
According to English law, and perhaps the same would be
held in India, where laws contlict, the validity of a discharge
is determined by the ler loci contractus of the party sought to
be charged. The doubt ariscs as to an indorser, by reason of
the terms of § 134.

This section must be read with and subject to i 39, 40, as
to the discharge of a surety by dealing with the principal,

1 Chalmers on Bills, Arts. 230-238,
3 Ibid., Art, 231.
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'W‘ and § 60, as to the power of any person except the drawee
—  8cceptor, or maker to re-issue a bill or note after payment.
Bee § 78, as to the payment of a bill which is not payable

to bearer.

?":}l’:m 83. If the holder of a bill of exchange allows

ingdrawoo the drawee more than tw enty-four hours, exclusive

more than

twanty. of public holidays, to consider whether he will ac-

%0 Kocopt, cept the same, all previous parties not consenting
to such allowance are thereby discharged from
liability to such holder.

By § 63, ante, the drawce is entitled to retain a bill for
twenty-four hours to consider whether he will accept it or
no.. At the expirstion of this time the holder should
demand the redclivery of the bill, and if the drawee does
not return the bill duly accepted, the holder must treat
the instrument as dishonoured, and give notice of dishonour,
or cause it to be protested.

When 84. When the holder of a cheque fails to pre-
no:qluly sent it for payment within a reasonable time, and

mmwd
: the drawer thereof sustains loss or damage from
damagod such fuilure, he is discharged from liability to the

thereby. 1 older.

This soction seems in the nature of a proviso to § 72. See
that section and note thereto.

Chequo 856. Where u cheque payable to order purports

Sder. . to be indorsed by or on behalf of the payce, the
drawee is discharged by pavment in due course.

Having rq.,ard to tho definitions of *“payee” in § 7, and
“indorsce” in § 16, it seems doubtful whether the protection
afforded by this section cxtends to any indorsement other
than that of the original payee. The corresponding English
enactment, 16 and 17 Vict,, c. 89, expressly refers to the
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indorscment of the payee, “or any subsequent indorsement.” Sxcrrox
In England it has been that when the signature of the payee
is indorsed * per proc.” without authority, the bankor who
pays it is nevertheless protected by the statute.!

86. If the holder of a bill of exchange ac- ot con
quiesces in a qualified acceptance, or one limited senting
to part of the sum mentioned in the bill, or which charged

. . . by qu
substitutes a different place or time for payment, fied or
or which, where the drawees are not partners, is L:'émd
not signed by all the drawees, all previons parties “"*
whose consent is not obtained to such acceptance
are discharged as against the holder and those
claiming under him, unless on notice given by the

holder they assent to such acceptance.

Erplanation.—An acceptance is qualified—

(@) Where it is conditional, declaring the pay-
ment to be dependent on the happening of an
event therein stuted ;

(b)) Where it undertakes the payment of purt
only of the sum ordered to be puid ;

(¢) Where, no place of payment being specified
on the order, it undertakes the payment at a
specified place and not otherwise or elsewhere;
or where, a place -of payment being specified in
the order, it undertakes the payment at some
other place, and not otherwise or elsewhere ;

(d) Where it undertakes the payment at a time
other than that at which under the order it would
be legally due.

1 Charles v. Blackwe/l, 2 C. P. D, 151 C, A,



o8
Smsomion
87.

Material
altera-
tions,

THE NEGOTIABLE INSTRUMENTS ACT, 1881.

stranger, or as it is called “an act of spoliation,” does not
avoid & bill ; but the Indian Act appears to adopt the English
rule, which is that the holder of a bill having it in his
custody is respousible for it, and for its preservation in its
integrity.!

Any alteration which varics the liabilitics of the parties to a
bill is material.  In Gardner v. Walsh,® where it was held that
the addition of a new maker to a joint and several promissory
note after issuc was a material wlteration which avoided it.
Lord Campbell says (p. 89): ¢ There would be no difficulty in
showing that under certain circumstances which might have
supervened, this alteration might have been prejudicial to
the defendunt. But we conceive that he is discharged from
his liability if the altered instrument would operate differently
from the original instrument, whether the alteration be or be
not to his prejudice. If a promissory note payable at three
montas after date were altered by the payee to six months, or
if being made for £100 he should alter it to £50, we conceive
that he could not sue the maker upon it after the alteration,
either in its altered or original form. The alleged maker was
no party to a note at three months or for £50; and the note
at six months or for £100 to which he was a party is violated
by the alteration.”

The following are English instances of material alteration,
namely : a particular consideration is substituted for the
words value received,” or a bill payable three months after
date is converted into a bill payable three months after
sight ;* or the date of a bill payable on demand is altered,®
or the specificd rate of interest is altered from 4 per cent.
to b per cont. or rice versd;* or a particular rate of exchange
is indorsed on a bill which does not authorize this course;?
or a place of puyment is added without the acceptor’s consent.8

1 Chalmers on Bills, Art. 248 ; Davidson v. Cooper, 11 M. & W., at. p. 7.
As to America, seo Dinsmore v. Duncan, 57 New York R., at p. 581,

18 K. & B. Ri.

3 Knill v. Williams, 10 East, 481 (stamp).

¢ Long v. Aloore, 8 Esp. 135, n.

® Yance v, Lowther, 1 Ex. D, 176.

§ Sutton v. Toomer, 7 B. & C. 416.

T Hirschfiold v. Smith, 1. R, 1 C. P. 840.

® Burchfield v. Moore, 23 L. J. Q. B. 261,
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The following are immaterial, namely ; a bill payable to C. Smxoriows
or bearer is converted into a bill payable to C. or order,!
or the words “on demand " are added to a note in which no
time of payment is expressed,! or the number on a bank-note
is altered.®

Even though an alteration may be assented to by the Stamp
parties, it must be borne in mind that the provisions of ~*"™
the Stamp Act have to be reckoned with. A bill which has
been materially altered becomes a new instrument requiring
& new stamp.

As to alterations and their effect on the holder’s right in
England to sue for the consideration where he cannot sue
in the instrument, sec Chalmers on Dills, Arts. 247-251.

88. An acceptor or indorser of a negotiable Accoptar
instrument is bound by his acceptance or indorse- bound

. . . . notwithe

ment notwithstanding any previous alteration of standing
. ’ previous

the instrument. alteration,

See note to last section,

89. Where a promissory note, bill of exchange Fsyment
or cheque has been materially altered but does not maut on
appear to have been so altered, or where a cheque alteration
is presented for payment which does not at the :'p;::ent.
time of presentation appear to be crossed or to
have had a crossing which has been obliterated,
payment thereof by a person or banker liable to
pay, and paying the same according to the appa-
rent tenor thereof at the time of payment and
otherwise in due course, shall discharge such per-
son or banker from all liability thereon, und such
payment shall not be questioned by reason of the

1 Attwood v. Griffin, 2C. & P. 368,
$ Aldous v. Cornwall, L. R. 3 Q. B. 578.

3 Suffell v. Bankof England, 7 Q. B, D. 270.  This case is now under
appeal.
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Sscrtox or cheque is dishonoured by non-acceptance or

non-payment, the holder thereof, or some party

should be thereto who remains liable thereon, must give

notice that the instrument has been so dishonoured
to all other parties whom the holder seeks to make
severally liable thereon, and to some one of several
parties whom he seeks to make jointly liable
thereon.

Nothing in this section renders it necessary to
give notice to the maker of the dishonoured pro-
missory note, or the drawee or acceptor of the
dishonoured bill of exchange or cheque.

The¢ meaning of this section is not quite clear. Can it mean
that if a bill is indorsed by two joint payees, who are not
partners, it is sufficient to give notice to one, or does it only
refer to the case of partners?

Perhaps undor this section it is necessary that notice, when
given by an agent, should be given in the name of the person
entitled to give notice. It seems from § 102, that a notary
cannot give notice, at any rate in his own name. In England
it is held that notice of dishonour may be given by an agent
in his own name, or in the name of any party entitled to give
notice.! It is further held that the drawer or acceptor
may be constituted the agont of the holder to give notice of
dishonour.*

94. Notice of dishonour may be given to a duly
authorized agent of the person to whom it is re-
quired to be given, or, where he has died, to his
legal representative, or, where he has been declared
an insolvent, to his assignee; may be oral or

1 Harrison v. Ruscoe, 15 M. and \V,, at p. 235.
8 Rosher v. Kieran, 4 Camp. 86; Bailey v. Bodenham, 33 L, J. C. P, at
p. 335 ; Chalmers on Bills, Art. 192,
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written ; may, if written, be sent by post; and may
be in any form; but it must informn the party to
whom it is given, either in express terms or by
reasonable intendment, that the instrument has
been dishonoured, and in what way, and that he
will be held liable thereon; and it must be given
within a reasonable time after dishonour, at the
place of business or (in case such party has no
place of business) at the residence of the party
for whom it is intended.

If the notice is duly directed and sent by post
and miscarries, such miscarringe does not render
the notice invalid.

The object of giving notice is not to demand payment to the
party giving the notice, but to warn the party notified of his
liability, and in the case of the drawer to enable him to pro-
tect himself as against his correspoudent the drawee or
acceptor who has dishonoured his draft. Tor instance, when
notice is given by an indorser to the drawer, it may be the
holder and not the party who gave notice that the drawer
will have to settle with.

~ The act requires NOTICE to be given: that is to say, actual
notification. It is not sufficient that a party sought to
be charged is aware of the dishonour.! As Pothier says,
speaking of protests, * la raison est que les formalités établics
par les lois pour donner & quelgu'un la connaissance de quelque
fait, ne se suppléent point, et ne s'accomplissent pas par
équipollence.” Most of the Continental codes require every
dishonoured bill to be protested, but in the case of inland
bills notice of dishonour is the English substitute for protest.
The Indian Act has adopted the English rule.

English law does not require as of necussity a written

1 Miers v, Brows, 11 M, & W. 872; Chalmers on Bills, Arts. 189, 200,
3 Solarte v. Palmer, 7 Bing., at p. 533.

Sxoron
.
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8morions notice of dishonour to be signed, though, of course, it should
”’_15_ be signed.! And this section does not specify signature as one
of the requisites of a written notice.
At one time notices of dishonour were strictly construed in
England, but they are now construed very liberally, and since
1841, though the point has frequently been raised, no notice
of dishonour has been held bad for insufficiency in point of
form.? The notice, if written, must sufficiently identify the
bill ; but a misdescription of the bill docs not vitiate the notice
unloss the party to whom notice is given is in fact misled
thereby.? For forms of notice sce Appendix IIL., post Forms,
Nos, 6, 7.

Partyre. 9B. Any party receiving notice of dishonour
il must, in order to render any prior party liable to
it himself, give notice of dishonour to such party
dishonour witlyin a reasonable time, unless such party other-
wise receives due notice as provided by section
ninety-three.
This section reproduces the English law on the subject.* As
to roasonable time in this case, see post, §§ 106, 107.

ageatfr 96, When the instrument is deposited with an
present- agent for presentment, the agent is entitled to the
same time to give notice to his principal as if he
were the holder giving notice of dishonour, and the
principal is entitled to a further like period to give
notico of dishonour.
This section represents the English law on the subject.5 The
following English case illustrates its operation:—
1 Maxwell v. Brain, 10 L. T. N, 8, 301,
2 Chalmers on Biils, Art. 199, For instances of notices held sufficient,
s0e Bailey v. Porter, 14 M. & W. 44 P«{nl v. Josl, 28 L..J. Ex. 148;
g)aa\ull v. Brain, 10 L. T. N. S, 801; BDuin v. Gregory, 14 L. T. N. 8,
1.
% Chalmers on Bills, Art. 199 ; Stockman v, Parr, 11 M. & W. 809.

4 Chalmers on Bills, Art. 196
8 Ibid.
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A bill payable in London which has been indorsed in Sxcrioms
blank is deposited by the holder with & country banker for Wﬁ
collection. The London agent of the country banker presents
it for payment, and on its dishonour gives due notice thereof to
the country banker. The country banker, on the day after the
receipt of this notice, gives notice to his customer, who in turn
gives notice to the indorser. The indorser has received due
notice.!

97. When the party to whom notice of dis- W‘r‘:;'m
honour is despatched is dead, but the party de- whom

. . « . . notice
spatching the notice is ignorant of his death, the Kivon in

notice is sufficient.

98. No notice of dishonour is necessary— When
.. . . notice of
(«) when it is dispensed with by the party en- g:almxoux
titled thereto; necossary

(0) in order to charge the drawer, when he has
countermanded payment ;

(¢) when the party charged could not suffer
damage for want of notice ;

(d) when the party entitled to notice cannot
after due search be found; or the party bound to
give notice is, for any other reason, unable without
any fault of his own to give it ;

(¢) to charge the drawers, when the acceptor is
also a drawer ; ’

(f) in the case of a promissoor bill shich is
not negotiable ; non-acs

(9) when the party entitled ‘withicice, knowing
the facts, promises uncondit to ly to pay the
amount due on the instrumer Su-

1 Bray v, Haduen, 5 M. & S, 68, See, ., Clode v. Dayley, 12 M, & W,
15, as to the different branches of & ban'.
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Sncriox  As to miscarriage of a notice sent by post, see § 94.

———

No distinction is drawn in the Act between excuses for non-
notice and cxcuses for delay in giving notice. In England
the rule may be thus stated : delay in giving notice is excused
when the delay is caused by circumstances beyond the control
of the party giving notice, and not imputable to his negligence ;
but when the cause of delay ceascs to operate, notice must be
given with reasonable diligence.!

As regards clause (a), it is held in England that notice of
dishonour may be received cither before the time for giving
notice has arrived or after the omission to give notice.? The
following cases illustrate the operation of clause (¢) namely :—

1. A.draws u bill on B. who is under no obligation to accept
or pay it, and has not held out that he will do so. A, is not
entitled to notice of dishonour.?

2. A bill is accepted for the accomodation of the drawer,
who dees not provide the acceptor with funds to mect it.
Notice of dishonour to the drawer is unnecessary .4

3. A. signs a bill as drawer in order to accommodate the
acceptor. Notice must be given to A

4. A. draws, B. accepts, and C. indorses a bill in order to
raiso money for their joint benefit. Notice must be given to
A and CO

As regards clauso (e), it is not clear why it is confined to the
case of an accepted bill. The same principle applies to an un-
accopted bill.; The rule in England extends to the case of a
firm drawing/on one of its branches in another place.”

A Chalmers én Bills, Art, 01,
8 Chalmers ot Jislls, Art. 200 ; Cordery v. Colville, 32 1.. 3. C. P. 210,
3 Claridge v. Dalton, 4 M. & 8. 29.:, Warth v .l u.\lin, 10 L. R C.I".689.
o. ¢ Soo Bickevdike v, \liallman, 2 Smith L, C. 50; Sharp v. Bailey, 9 B. &
44,
& Sleigh v. Sleigh, b Exch 514, See Turner v. Samson, 2 Q. B.D.22 C. A,
8 Foater v. P'arker,2C P. D, 18.
° :JSeo s\;;lltr v. Thompsun, 3 M. &Gt. 576 ; and see Allen v, Sta. Ass. Co.



CHAPTER IX.
'OF NOTING AND PROTEST.

99. When a promissory note or bill of exchange Sremon:
has been dishonoured by non-acceptance or non- -'~—— )
payment, the holder may cause such dishonour to one
be noted by a notary public upon the instrument, or
upon a paper attached thereto, or partly upon each.

Such note must be made within a reasonable
time after dishonour, and must specify the date of
dishonour, the reason, if any, assigned for such
dishonour, or, if the instrument has not heen ex-
pressly dishonoured, the reason why the holder
treats it as dishonoured, and the notary’s charges.

As to ‘‘ reasonable time ” for the purposes of this section,
ses § 105. In England the settled practice is to note a bill
on the day that it is dishonoured, but it is not clear that
noting on the following day might not be sufficient.! As to

recovering the expenses of noting in & summary suit, see §
of the Civil Procedure Code; post, p. 135.

100. When a promissory note or bill | F ex- Protest.
change has been dishonoured by non-a
or non-payment, the holder may, withi
able time, cause such dishonour to
certified by a notary public. S
called a protest.

. Chalmers on Bills,

ueptance
a reason-
e noted and
h certificate is

Art. 178,
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Snowto When the acceptor of a bill of exchange has

o Decome insolvent, or his credit has been publicly

forbetter impeached, before the maturity of the bill, the

soourity. oy e .
holder may, within a reasonable time, cause a
notary public to demand better security of the
acceptor, and on its being refused may, within a
reasonable time, cause such facts to be noted and
certified as aforesaid. Such certificate is called a
protest for better security.

The Act contains no definition of reasonable time for the
purposes of this section. In England noting is deemed an in-
cipient protost, and when & bill has been duly noted, the formal
protest may be drawn up, or as it is called, extended, at any
subsequent timo as of the date of tho noting.!

By I'rench Code, Art. 162, a bill is to be protested for non-
payment on the duy after it is due, and by German Exchange
Law, Art. 41, a bill may be protested for non-payment on the
day it is due and not lator than the second day after. See
the laws of different nations on this point collected, Nouguier,
§ 1270,

In England, where the servico of a notary cannot be obtained,
a protest may be drawn up by any substantial resident in
the place of dishonour, in the presence of two witnesses.

Thoe Indian Act makes no provision for such a case.
B?nu_mn &
test, W .
pro oty 101. A protest under section one hundred must

() ——- . . .
script\c‘.‘ either the instrument itself, or a literal tran-

§ the instrument and of everything written

«ament has been protested ;

1 Geralapulo v, W

* Byles, 13 od. p. 3R 7yl 90 L. 3. C. P, 105.

0;'ef, 9 & 10 Will, IL,¢. 17, § 1.
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(c) a statement that payment or acceptance, or Sucrion
better security, as the case may be, has been de- —
manded of such person by the notary public: the
terms of his answer, if any, or a statement that he
gave no answer, or that he could not be found ;

(d) when the note or bill hus been dishonoured,
the place and time of dishonour, and, when better
security has been refused, the place and time of
refusal ;

(e) the subscription of the notary public making
the protest ;

(f) in the event of an acceptance for honour or Act ot
of a payment for honour, the naumne of the person
by whom, of the person for whom, and the manner
in which, such acceptance or payment was offered
and effected.

An English protest is under seal ; see a form in Appendix II.,
post, p. 147.  The Indian Act only requires the signature of the
notary making it.

The section requires the protest to contain either the in-
strument itself *‘ or a literal transcript of it.” It contains no
express provision as to the protest of a bill which has been
lost or destroyed, or which the drawee refuses to return. In
England in such case protest may be made on a copy of the
bill.! Perhaps the same would be held in India.

102. When a promissory note or bill of ex- gloﬁce ot

. . . rotost.
change is required by law to be protested, notice of
such protest must be given instead of notice of
dishonour, in the same manner and subject to the
same conditions ; but the notice may be given by
the notary public who makes the protest.

* Brooks’ Notary, ed. 4, pp. 137 and 217,
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Szoriows  Ag to what is a sufficient notice of protest in England, see
m‘_‘i“’ Ez parte Lowenthall,9 L. R. Ch. Ap. 591. As to notice of
dishonour under the Act, see §§ 93-98. For forms, see post,
p. 146.
103. All bills of exchange drawn payable at
il 'son.le other place than the placfe mentio.ned as the
by non- ragidence of the drawee, and which are dishonoured
snce. by non-acceptance, may, without further present-
ment to the drawee, be protested for non-payment,
in the place specified for payment, unless paid
before or at maturity.
This section reproduces the effect of the English statute
2 &3 Will. IV, ¢. 38. Suppose a bill drawn on B. in Calcutta,
payabl- in Agra, is dishonoured by non-acceptance. It may

bo protested in Agra for non-payment without being presented
again to B, in Calcutta. Seco § 112, and note thereto.

fovest ot 104. Foreign bills of exchange must be pro-
bills,

tested for dishonour when such protest is required
by the law of the place where they are drawn.
The practical effoct of this section will be that all bills drawn

out of British India must be protested. Sece, however, § 137
a8 to tho onus of proof.



CHAPTER X.

OF REASONABLE TIME.

106. In determining what is a reasonable time for Srorions

presentment for acceptance or payment, for giving o
notice of dishonour and for noting, regard shall be able time.
had to the nature of the instrument and the usual
course of dealing with respect to similar instrn-
ments ; and, in calculating such time, public holi-
days shall be excluded.! .

Reasonable time, according to English law, is a mixed
question of law and fact.?

106. 1f the holder and the party to whom notice Reason.
of dishonour is given carry on business or live (as of ;.:i’::{
the case may be) in different places, such notice is din
given within a reasonable time if it is despatched """
by the next post or on the day next after the day
of dishonour.

If the said parties carry on business or live in
the same place, such notice is given within a
reasonable time if it is despatched in time to reach
its destination on the day next after the day of
dishonour.?

See last section as to public holidays.

1 See Chalmers on Bills, Art. 150 ; Ramchurn v. Radakissen,9 Moore P.C
6; Il‘:téiilh v. Rawdon, 9 Bing, 416.
3 Ibid.

8 See Chalmers on Bills, Art. 195; Smith v. Mullet, 2 Camp. 308,
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' Sscmox  |QO7. A party receiving notice of dishonour, who

Bemoo. seeks to inforce his’right against a prior party,

able time transmits the notice within a reasonable time if he

mitling transmits it within the same time after its receipt

notice, 88 he would have had to give notice if he had been
the holder.

Bee § 95. That section and the present might conveniently
have been fused into one section.



CHAPTER XI.

OF ACCEPTANCE AND PAYMENT FOR HONOUR AND
REFERENCE IN CASE OF NEED.

108. When a bill of exchange has been noted or S'“""m'

protested for non-acceptance or for better security,

DR, 109,
copt-

any person not being a party already liable thereon ;mea for

may, with the consent of the holder, by writing on
the bill, accept the same for the honour of any
party thereto.

Uuless the person who intends to aceept supra
protest first declares, in the presence of a notary,
that he does it for honour, and has such declara-
tion duly recorded in the notarial register at the
time, his aceeptance shall be a nullity.

In England it is said to be always optional with the holder
to take or refuse an acceptance for honour.! In India, where
there is a refercnce in case of need on the bill, it scems that

the holder must take the acceptance of the drawee in case of
need (seo § 115), though in other cuses he has an option.

German Exchange Law, Art. 62, is to the same cffecct. In
France, when a reference in need is given by the drawer, the
holder is bound to present and take his acceptance, but when

the reference is given by an indorser it secms he has an option.?

109. A person desiring to accept for honour row .
accepl
ance for

must, in the presence of a notary public, subscribe

l Byla, 11 ed, p 268 ; but see Chalmers on Dills, Art, 184,
Nouguier, § 249,

our,



104 THE NEGOTIABLE INSTRUMENTS ACT, 1881

faomows the bill with his own hand, and declare that he
honoms  Bccepts under protest the protested bill for the
sk be honour of the drawer or of a particular indorser
whom he names, or generally for honour; and such
declaration must be recorded by the notary in his
register.
In England it is no longer necessary for the acceptor for
honour to appcar personally before the notary. A clerk is
usually sent.! It is not quite clear how, under this section, a
finn or a corporation ought to accept for honour.
As to the estoppels which bind an acceptor for honour, see
§ 120, post.
Accept- 110. Where the acceptance does not express
ance not

.ying for whose honour it is made, it shall be deemed to
for whose

honowr it e 1.ude for the honour of the drawer.?
L“";“:lty I1. An acceptor for honour binds himself to
torfor all parties subsequent to the party for whose

homour. honour he accepts to pay the amount of the bill if
the drawee do not; and such party and all prior
parties are liable in their respective capacities to
compensate the acceptor for honour for all loss or
damage sustained by him in consequence of such
acceptance. .

But an acceptor for honour is not linble to the
holder of the bill unless it is presented, or (in case
the address given by such acceptor on the bill is a
place other than the place where the bill is made
payable) forwarded for preseutment, not later than
the day next after the day of its maturity.”

1 Chalmers on Bills, Art, 45; Brooks’ Notary, ed. 4, p. 94

* Sce Chalmers on Dills, Art. 47; German l-.xdumge Lm\ Art, 59, to
same effect.

$ Soo Chalmers on Bills, Arts. 227, 228; and 6 & 7 Will. IV,, ¢, 58
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112. An acceptor for honour cannot be charged Srcmiom
unless the bill has at its maturity been presented Wi~
to the drawee for payment, and has been dis- pocsptar
honoured by him, and noted or protested for such nay be
chargod.
dishonour.

It is not clear whether, in the case provided for by § 103,
presentment to the drawee at his residence is rcqmrod or
whether presentment at the place of payment is a suflicient
presentment to the drawee for the purposes of this section.

113. When a bill of exchange has been noted Payment
or protested for non-payment, any person may pay houou.
the same for the honour of any party liable to pay
the same, provided that the person so paying has
previously declared before a notary public the party
for whose honour he pays, and that such declara-
tion has been recorded by such notary public.

Under the Continental codes if two or more persons offer to
pay a bill for honour, he whose payment will libernto most
parties to the bill must have the preference, and this is the
English custom too. Thus, if one man offers to pay for the
honour of an indorser, and another offers payment for the
honour of the drawer, the holder is bound to take the payment
of the latter. Sce further, note to § 109, ante.

114. Any person so paying is entitled to all the Right of
rights, in respect of the bill, of the holder at the ﬁ::.:“
time of such payment, and may recover from the
party for whose honour he pays all sums so paid,
with interest thereon and with all expenses pro-
perly incurred in making such payment.

Acc(.)rding to English law the payer for honour is subrogated
for the holder and succeeds not only to his rights but also to
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his duties; as for instance, giving notice of protest if this has
not been done.!

By German Exchange Law, Art. 63, which expresses the
general custom on the subject, the payer for honour on pay:
ment of the amount of the bill and expenses is entitled to
receive from the holder the bill itself and the protest.

116. Where a drawee in case of need is named
in a bill of exchange, or in any indorsement thereon,
the bill is not dishonoured until it has been dis-
honoured by such drawee.

This section must apparently be read as a proviso to §§ 91,
92. The effect of it is to make presentment to the drawee in case
of need obligatory. Some of the Continental codes qualify the
duty thus cast on the holder by providing that the reference in
need must be in the place where the bill is payable.

The Act does not provide within what time the bill must be
presented to, or forwarded for presentment to, the drawee in
case of need. Presumably, therefore, it must be done with
reasonable diligence. Perhaps the case of presenting a bill to
the acceptor for honour (§ 111) furnishes an analogy which
would be followed.

116. A drawee in case of need may accept and
pay the bill of excliange without previous protest.

If & drawee in case of need accepts after protest with the
usual formalities, he is of course an ordinary acceptor for
honour, If he accepts under this section, the Act does not
define his position. Is he an ordinary acceptor, or is he an
acceptor for honour? The conditional liability of an acceptor
for honour (see § 111) is very different from the absolute and
primary liability of an ordinary acceptor. Again, what are his
rights? Suppose & case of need named by an indorser accepts
and pays the bill. Has he any right of recourse against the
drawer(see § 114)? In the caso of a bill drawn out of India it
would be very imprudent for a drawee in case of need to accept
otherwise than for honour in the usual way after protest.

1 Chalmers on Bills, Art. 244 ; Goodall v, Polhill, 14 L, J. C. P. 148.



CHAPTER XII.

OF COMPENSATION.

117. The compensation payable in case of dis- SECTIow

honour of a promissory note, bill of exchange or

indorsee, shall (except in cases provided for by the '
Code of Civil Procedure, section 532) be deter-
mined by the following rules:—

(a) the holder is entitled to the amount due
upon the instrument, together with the expenses
properly incurred in presenting, noting and pro-
testing it ;

() when the person charged resides at a place
different from that at which the instrument was
payable, the holder is entitled to receive such sum
at the current rate of exchange between the two
places ;

(¢) an indorser who, being liable, has paid the
amount due on the same is entitled to the amount
8o paid with interest at six per centumn per annum
from the date of payment until tender or realization
thereof, together with all expenses caused by the
dishonour and payment ;

(d) when the person charged and such indorser
reside at different places, the indorser is entitled

17

Rulon.l
cheque, by any party liable to the holder or any 1 to oom

non.
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to receive such sum at the current rate of exchange
between the two places;

(¢) the party entitled to compensation may
draw a bill upon the party liable to compensate
him, payable at sight or on demand, for the
amount due to him, together with all expenses
properly incurred by him. Such bill must be
accompanied by the instrument dishonoured and
the protest thereof (if any). If such bill is dis-
honoured, the party dishonouring the same is liable
to make compensation thereof in the same manner
as in the case of the original bill.

The “amount due upon the instrument” means presumably
the amount of the bill or note with intercst, as provided by
§§ 79, 80.

The return bill described and authorized by clause (e) is
called & re-draft. The English law on the subject of re-
exchango and re-draft may be stated thus :—

(1.) The re-exchange is the mcasure of the loss resulting
from the dishonour of a bill in a country different to that in
which it was drawn or indorsed, and is ascertained by proof of
the sum for which a sight bill, drawn at the time and place of
dishonour on the place where the drawer or indorser sought to
be charged resides, must be drawn in order to realize, at the
place of dishonour, the amount of the dishonoured bill and
the expenses consequent on its dishonour.

(2.) The holder of a dishonoured foreign bill is entitled to
recoup himself by drawing a sight bill (called a re-draft) for
such sum on the drawer, or any one of the indorsers.

(3.) An indorser who pays a re-draft may in like manner
draw upon an antecedent party.

(4.) The expenses consequent on dishonour are the expenses
of protest, postage, customary commission and brokerage, and,
when a re-draft is drawn, the price of the stamp.!

' Sce Bills of Exchange Bil', 1881, § 63 ; and Chalmers on Bills, Art, 231,
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According to English law it is doubtful whether, if & foreign Szcron
indorser has to pay a dishonoured bill, he can recover any loss _1
on re-exchange from the acceptor.!

Under the French Code (see Arts. 177-186) a ro-draft
(retraite) must be accompanied by a compte de retour, in which
among other particulars the rate of exchange is officially
certified by an agent de change. If there be no ayent de
change available the rate must bo certified by two merchauts,

As to suits under § 532 of the Civil Procedure Code, sec
post, p. 183, in Appendix.

1 Compare Re General Smith American Co. 7 Ch. D. 637, with Napicr v.
Schneider, 12 East. 430. Sec Chalmers on Bills, Art. 213,



CHAPTER XIII

SPECIAL RULES OF EVIDENCE.

gsemox |18, Until the contrary is proved, the following
Provam presmuptmns shall be made :—

tions as to This clause must be read with clause (y).

negotiable

instru- (@) that every negotiable instrument was made

monts, . .
Oftcon. Or drawn for consideration, and that every such

:'iﬁ,',"" inst-ument, when it has been accepted, indorsed,
negotiated or transferred, was accepted, indorsed,
negotiated or transferred for consideration ;

This clause mnust be read with clause (g).

s to () that every negotinble instrument bearing a

dato;
dute was made or drawn on such date;

w to o) (¢) that every accepted bill of exchange was

sccept- accepted within a reasonable time after its date and

" Dbefore its maturity ;

Suppose B. accepts, without dating his acceptance, a bill
payable three months after date. He attains his majority the
day before the bill matures. This is prime jacie evidence that
B. accepted while he was a minor.!

mato (d) that every transfer of a negotiable instrument

transfor; was made before its maturity ;

Mo i (e) that the indorsements appearing upon a

indorse- negotiable instrument were made in the order in
ments; .
which they appear thereon ;

! Roberts v. Bethell, 13 C. B. 778.
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(7) that a lost promissory note, bill of exchange Secmion
or cheque was duly stamped ; —

(9) that the holder of a negotiable instrument siarmp;

is a holder in due course: provided that, where ["s% ...

the instrument has been obtained from its lawful I;‘\“‘;l“‘"

owner, or from any person in lawful custody there- course.
of, by means of an offence or fraud, or has been
obtained from the maker or acceptor thereof by
means of an offence or fraud, or for unlawful con-
sideration, the burthen of proving that the holder

is a holder in due course lies upon him.

Clauses (a) and () must be read together. Lord Blackburn Burden of
thus explains the English law on the subject, which. is sub- proot.
stantially reproduced in this section. ITe anys:' I take it
to be perfectly clear that when a bill of exchange is on the
face of it a good bill, and there is nothing on the face of it to
show the contrary, it primii facie imports value.  I'rimn facie, a
bill of exchange is a good bill of exchange, and it is necessary
to show thecoutrary. . . . . DBut thenI thiuk it is clear,
both upon the authorities, and also, as it seems to e, upon
good sense, that when it is shown that a bill of exchango was
a fraudulent one, or an illegal one, or a stolen one, in any of
those cases it being known that the person who holds it was
a party to that fraud, to that illegality, or to that theft, and
therefore could not sue upon it himself, the presumption is so
strong that he would part with it to somebody who could sue
for him, that that shifts the burden. That has been decided
over and over again. The conscquence is, that the man who
sues has, in that case, the onus upon him to prove that he
gave value. I should be unwilling to say preciscly whether it
shifts the onus upon him to show that he gave value bond fide,
8o that although he gave value he must give some affirmative
evidence to show that he was doing it honestly, or whether

3 Jones v, Gordon (1877), 3 App. Cas. at p. 627, H. L.
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the onus of proving that he is dishonest, or that he had notice
of things that were dishonest, remains on the other side,
although he is bound to prove value. The language of the
quotation fromm DBaron Parke would seem to show that the
onus as to both is shifted; but I do not think that has ever
been decided. I have no doubt, howcver, that in proving
value, it may be proved that he himself took the bill under
such circumstances, that although he gave value he could not
sue upon it."

The following cases illustrate the operation of the rule :—

1. The holder of a bill sues the acceptor. 1t is proved that
the acceptor acceptod the bill without receiving value, and to
accommodate the drawer. The holder is not called on to
prove that he gave value.!

2. An acceptance is given in renewal of a bill which turns
out to ! s a forgery. The genuine bill is negotiated and the
holder sues the acceptor.  The holder must prove that he is a
holder in duoe course.?

Beo further as to presumptions § 114 of the Indian Evidence
Act (Act L of 1872), which lays down the general rule that the
Court may presumo the existence of any fact which it thinks
likely to have happened, regard being had to the common
course of natural events, human couduct, and public and
private business in their rolation to the facts of the particular
case. And seo illustration (¢) thereto.

119. In a suit upon an instrument which has
been dishonoured, the Court shall, on proof of the
protest, presume the fact of dishonour, unless and
until such fact is disproved.

This section is curiously expressed, but it evidently means
that protest of & bill is primd facie evidence that it has been
duly presented for acceptance or payment, as the case may be,
and dishonoured. As to dishonour, which is a technical term,

1 Mills v. Barber, 1 M, & W, 435,
3 Mather v, Maudstone, 1 C. B, N. 8. 273,
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see §§ 91, 92, 115. It seems a pity that a similar effect has Ssorroms
not been given to the noting of a bill or noto. 130, 131,

120. No maker of a promissory note, and 10 Estoppel
. inst
drawer of a bill of exchange or cheque, and no 35.',';}'

acceptor of a bill of exchange for the honour of the iy

drawer shall, in a suit thereon by a holder in due °f instoe
R ’ o mont.

course, be permitted to deny the validity of the
instrument as originally made or drawn.

This section represents the English law as regards the makor
of a note! and the drawer of a bill.?  As regards an acceptor
for honour, the English law scems to be that he is bound by
any estoppels which would bind an ordinary acceptor, and
also by any estoppels on the bill which would bind the party
for whose honour he accepted.?

121. No maker of a promissory note and 1o Estoppet
acceptor of a bill of exchange payable to, or to the 35 ”
order of, a specificd person shall, in a suit. thereon 2}‘;:":{
by a holder in due course, be permitted to deny boindors

-the payee’s capacity, at the date of the note or
bill, to indorse the same.

This section represents what is probably the English law on
the subject, though the point is not quite clear.t

See further as to the estoppcls which bind an acceptor
§§ 41, 42, and the notes thereto.

It is to be noted that in India, the acceptor of & bill is
allowed to set up that the drawer's signature is a forgery, see
§ 117 of the Indian Evidence Act (I. of 1872), while in
England he is not allowed to do so; for it is held that he is
bound to know his own correspondent’s signature.”

1 Chalmers on Bills, Art. 291 ; Draylon v. Dale, 2 B, & C. 203,
3 Chalmers on Bills, Art. 216 ; Collis v. Emmet, 1 11, Bl 318.
8 PhAillipsv. Im Thurm,1 L. R. C. P. 471,

¢ Chalmers on Bills, Art. 212,

4 Sanderson v. Colman, 4 M. & Gr. 209,

1
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Sscmox 122, No indorser of a negotiable instrument
Beromel shall, in a suit thereon by a subsequent holder, be
miw permitted to deny the signature or capacity to
damtun contract of any prior party to the instrument.!

ci of
b 18co Thicknesse v. Bromilow, 2 Cr. & J. 425 ; McGregor v. Rhodes,
party. 6 E. & B. 266,



CHAPTER X1V.
OF CROSSED CHEQUES,

Ilgg. \\'h.erc . cheque bears across its face an heTions
ad( ltl().n .of the words **and company ™ or any Choque
abbreviation thercof, between two pavallel trans- crossed
verse lines, or of two parallel transverse lines
simply, either with or without the words * not
negotiable,” that addition shall be decmed a eross-
ing, and the cheque shall be deemed to be erossed
generally.

The provisions of this chapter arc taken from and corre-
spond with the provisions of the Inglish Crossed Cheques
Act, 1876 (39 & 40 Vict, c. 81). The present section
corresponds with § 4 of the Inglish Act.

124. Where a cheque bears across its face an Choquo

" . . . crossced

addition of the naume of a banker, ecither with or specially
without the words ¢ not negotiable,” thut addition
shall be deemed a crossing, and the cheque shall
be deemed to be crossed specially, and to be
crossed to that bauker.

See § 4 of the 39 & 40 Vict., c. 81.

126. Where a cheque is uncrossed, the holder crouing
may cross it generally or specially. el
Where a cheque is crossed generally, the holder

may cross it specially.



116 THE NEGOTIABLE INSTRUMENTS ACT, 1881,

fpomom  Where a cheque is crossed generally or specially,
— the holder may add the words ‘ not negotiable.”
Where a cheque is crossed specially, the banker
to whom it is crossed may again cross it specially
to another bauker, his agent, for collection.

Beo § 5 of the 30 & 40 Vict., c. 81. Presumably a
cheque may be crossed by the drawer, but the Act does not
say 80 in terms; and as a rule the term holder does not
include the drawer of a bill or cheque before issue. See the
terms * drawer ” and * holder” defined, ante, by §3 7 and 8.
Perhaps tho words ¢ where a cheque is uncrossed,” should
be read ¢ where a cheque is uncrossed by the drawer,” &e.

Paymnt 126. Where a cheque is crossed generally, the
cheque o s .
crowed banker on whom it is drawn shall not pay it other-

enerally. . ,
¥ Y wise than to a banker.

Payment  \Where a cheque is crossed specially, the banker
of chequo

o ML whom it is drawn shall not pay it otherwise

specially. o .

than to the banker to whom it is crossed, or his
agent for collection.

Bee § 7 of the 39 & 40 Viet,, c. 81. As to the consequence
of disobeying these rules, sce post, § 129,

Payment 127. Where a cheque is crossed specially to
o1 !
oromod | Miore than one banker, except when crossed to an

:,‘,’“o;’:‘,,ﬂ{u agent for the purpose of collection, the banker on

8% whom it is drawn shall refuse payment thereof.

See § 8 of the 39 & 40 Vict. ¢. 81. The Act does not
specify the consequence of disobeying this rule. Presumably,
the banker in such case would pay at his peril, and be liable
to the true owner of the cheque if payment were made to the
wrong person.

128. Where the banker on whom a crossed
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chéque is drawn has paid the same in due course, 8&3’{:’
the banker paying the cheque, and (in case such —
cheque has come to the hands of the payec) the in due
drawer thereof, shall respectively be entitled to orommed "
the same rights, and be placed in the same position choque.
in all respects, as they would respectively be en-

titled to and placed in if the amount of the cheque

had been paid to and received by the true owner

thereof.
Sece ¢ 9 of the 39 & 40 Vict., c. 81.

129. Any banker paying a cheque crossed Tayment
. (o)
generally otherwise than to a banker, or a cheque cheque
. . out of due

crossed specially otherwise than to the banker to course.
whom the same is crossed, or his agent for col-
lection, being a baunker, shall be liable to tho true
owner of the cheque for any loss he may sustain
owing to the cheque having been so paid.

See § 10 of the 39 & 40 Vict., c. 81.

There is no privity of contract between tho holder of a
cheque and the banker on whom it is drawn,! therefore the
banker incurs no liability to the holder by refusing to pay
a crossed cheque; his only liability is to drawer (sce § 81).
If the banker pays the cheque in contravention of the diree-
tions of the crossing, he is liable under this section to the
true owner for his breach of a statutory duty.

130. A person taking a cheque crossed generally Cheque
or specially, bearing in either case the words ‘“ not “not
negotiable,” shall not have, and shall not be e
capable of giving, a better title to the cheque

1 Hopkinson v. Forster, 19 L. R, Eq. T4 ; Chalmers on Bills, Art. 310,
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than that which the person from whom he took
it had.

See § 12 of the 89 & 40 Vict., c. 81. The ferm ‘““not ne-
gotiable” in this chapter is somewhat misleading, having
regard to the terms of § 13, which define “ a negotiable
instrument.” A cheque crossed “not negotiable ” is still trans-
ferable, but it is shorn of the main featurc of negotiability,
which is that & holder with a defective title can give a good
title to a subsequent holder in due course. A cheque so
crossed is in effect put precisely on the footing of an overdue
bill (see § 569). If the holder has a good title, he can still
transfor it with a good title. The following case may be put
to illustrate the operation of the section :—

A cheque payable to bearer, crossed generally and with the
words ‘‘not negotiable,” is stolen.  The thief gets a tradesman
to casit it for him, The tradesman, who acts in perfect good
faith, pays the cheque in to his bankers, who present it and
obtanin payment. The banker who pays the cheque (see
§ 128) and the banker who collects the cheque (see § 131)
are protucted, but the tradesman is liable to refund the money
to the truo owner.  Again, assuming the cheque to have been
stopped, the tradesman who cashed it could not sue the
drawer.

131. A banker who has in good faith and with-
out negligence received payment for a customer of
a cheque erossed generally or specially to himself
shall not, in case the title to the cheque proves
defeetive, incur any linbility to the true owner of
the cheque by reason only of having received such
payment.

See § 12 of the 39 & 40 Vict,, ¢. 81, as interpreted by

Mathiesen v. London and County Bank, 5 C, P. D. 7, which
was a case of o furged indorsement.



CHAPTER XV.

OF BILLS IN SETS.

132. Bills of exchange may be drawn in parts, Seevio

each part being numbered and containing a pro- Soral

vision that it shall continue payable only so long bills.
a8 the others remain unpaid. All the parts to-
gether make a set; but the whole set constitutes
only one bill, and is extinguished when one of the
parts, if a separate bill, would be extinguished.

Erception.—When a person accepts or indorses
different parts of the bill in favour of different
persons, he and the subsequent indorsers of each
part are liable on such part as if it were a separate
bill.

This section represents the English law on the subject.!
In India and in England it is, it sccms, optional with the
drawer to give a set, but under the Continental codes it is
usually obligatory. Arts. 66-68 of the German General
Exchange Law provide as follows :2—

66. **The drawerof a bill is bound to deliver to the remitter
on demand several copies of the bill, which in coutext inust
be described as prima, secunda, tertia, &c., failing which each
bill shall be held to be a separate bill (““sola-wechsel '), An
indorsece may also claim a duplicate of the bill. For this
purpose he must apply to his immediate indorscr, who on his
part applies to his indorser, 8o as the demand shall go back

1 Chalmers on Bills, Arts, 25—29.
3 Parliamentary Paper, C. 2609 of 1880,
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Szoriox at last to the drawer. Every indorsee can claim from his

188,

Holder
aoquired

en-
itled to
all,

immediate indorser that prior indorsements should be
repeated on the duplicate.

67. * If one out of several copies of & bill be paid, then
the others are extinguished. Yet liability on the others shall
still ‘exist for the following parties :—

¢ (1) The indorser who indorsed several copies of the same
bill to different parties, and all subsequent indorsers whose
signatures arc on the copies not returned on payment ; each
respectively on his indorsements :

“(2) The acceptor, who accepted several copies of the same
bill, on the acceptance of the copies not returned on payment.

68. “Any person sending one of scveral copies of a bill for
acceptance is bound to note on the others in whose hands the
copy sent for acceptance is to be found. Neglect of this form
does not annul the bill. The possessor of a copy. of a bill sent
for acceptance is bound to deliver it to the person who proves
himself to be indorsece or otherwise authorized to receive it.”

133. As between holders in due course of dif-
ferent parts of the same set, he who first acquired
title to his part is entitled to the other parts and
the money represented by the bill.!

1 Sce Holdsworth v, Hunter, 10 B, & C. 449 ; Chalmers on Bills, Art. 80,



CHAPTER XVI.
OF INTERNATIONAL LAW.

i{34. In the absence of a contract to the con- Snlcnon

trary, the liability of the maker or drawer of a —
o . . Law

foreign promissory note, bill of exchange or cheque governing

is regulated in all essential matters by tho law of of; ,l::,fﬁ{,,

the place where he made the instrumnent, and the Se5ohier

respective liabilities of the acceptor and indorser ;3:0‘,?;,,

by the law of the place where the instrument is nstru-

made payable.
ILLUSTRATION.

A bill of exchange was drawn by A. in California, where the
rate of interest is 25 per cent., and accepted by B., payable in
Washington, where the rate of interest is 6 per cent.  The bill
is indorsed in British India, and is dishonoured. An action on
the bill is brought against B. in British India. e is liable to
pay interest at the rate of 6 per cent. only ; butif A. is charged
as drawer, A. is liable to pay interest at the rate of 25 per
cent.!

Note.—This section reproduces the English law as regarda
the drawer and acceptor of a bill, but departs from it as regards
the indorser. An indorser, according to Iinglish law, is regarded
as in the nature of a new drawer, and his liabilities, it seems,
are in general regulated by the law of the place where he
indorsed the instrument,? but the point is not quite settled.

In a case in the Privy Council Lord Cranworth thus defines
the nature of the drawer’s contract when a bill is drawn in one
country but accepted and payable in another :—

1 See Gibbs v. Fremont, 9 Exch. p 30.
3 Allen v. Kemble, 6 Moore P. C., at 331; Chalmerson Bills, Art. 60,
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“The drawer, by his contract, undertakes that the drawee
shall accept, and shall afterwards pay the bill according to its
tenour, at the place and domicile of the drawee if it be accepted
generally ; at the place appointed for payment, if it be drawn
or accepted payablo at a different place from the place of the
domicile of the drawee. If this contract of the drawer be
broken by the drawee, cither by non-acceptance or non-pay-
ment, the drawer is liable for payment of the bill, not where
the bill was payable by the drawee, but where he, the drawer,
made his contract, with intercst, damages and costs, as the
law of the country where he contracted may allow. In every
caso of a bill the intention and the agreement are that the bill
shall be paid in the country upon which it is drawn. But it is
admitted that if this payment be not so made, the drawer is
liable according to the laws of the country where the bill was
drawn, and not of the country upon which the bill was
drawn.™

If an acceptor accepts a bill in one country, but makes it
payable in another (as, for instance, a bill accepted in Egypt,
payable in India), his liabilities are regulated according to the
law of tho latter country, according to the maxim unusquisque
in co loco contraxisse intelliyitur in quo ut solveret se obliyavit.

1836. Where a promissory note, bill of exchange
or cheque is made payable in a different place from
that in which it is made or indorsed, the law of the
place where it is made payable determines what
constitutes dishonour and what notice of dishonour
is suflicient.

ILLUSTRATION.

A bill of exchange drawn and indorsed in British India, but
accopted payable in France, is dishonoured. The indorsee
causes it to be protested for such dishonour, and gives notice
thereof in accordance with the law of France, though not in
accordance with tho rules herein contained in respect of bills
which are not foreign. The notice is suflicient.

1 Alien v, Kemble, 6 Moore P, C. 821,
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This section represents the English law on the subject.! It Snmon
is an application of the maxim, locus regit actum. —_—

136. If a negotiable instrument is made, drawn, Instra,

accepted or indorsed out of British India, but in out of
accordance with the law of British India, the cir- India, bat

cumstance that any agreement evidenced by such da.a:ae
instrument is invalid according to the law of the law. m

country wherein it was entered into does not in-
validate any subsequent acceptance or indorsement
made thereon in British India.

This section scems to have been takon in part from Art.
85 of the German General Exchange Law, which provides as
follows :2—

«85. The chiel essentials of a bill, as well as of any declara-
tions on bills drawn abroad, shall be judged according to the
law of the place of making.

¢ If such declarations made abroad should be in accord with
the German law, yet not with the law of the foreign country
in which they were made, that shall be no reason why declara-
tions afterwards made on the same bill in Germany should not
be enforcible there.

“ Declarations on bills again, by which a German contracts
his liability to & German abroad, are good so long as they are
in accord with the requirements of German law.”

The Act is silent on the subject of foreign stamnp laws. The Foreign
English law on the subject mnay be thus stated. When a bill, ’;“““9
issued abroad, is absolutely void, not merely inadinissible in
evidence because it is not stamped in accordance with the law
of the place of issue, it is, perhaps, void in England.® But,
apart from this, English courts do not regard the revenue laws
of other countries ; and this scems right, as the Stamp Act

1 Chalmers on Dills, Arts. 180, 202 ; Rouquette v. Overman, 10 L. R.
Q. B. 525; Horne v. Rouqucue.SQ B. D. 514, C. A.
: Pl.rhunentary Papers, C. No. 2609 of 1850,
’ Bnla:x.e V. .Stquenllc, 5 Exch., at p, 270; Westlake, § 170 ; sed contra,
3, p. 408
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BEOTION requires bills issued abroad to be stamped in England, and

—— Inakes no allowance for the foreign stamp.

Presum

tion s 137. The law of any foreign country regarding

ong promissory notes, bills of exchange and cheques
shall be presumed to be the same as that of British
India, unless and until the contrary is proved.

Year and
cha.pter

"9 Wm. 111 ¢. 17

8&4 Anne, c. 8

SCHEDULE.
(a)—STATUTES.
Title ot
An Act for the better pay- | The whole.
ment of Inland Bills of
Exchange.
An Act for giving like re- | The whole.

medy upon promissory
notes as is now used upon
Bills of Exchange, and
for the better payment of

lnlund Bxlls of hxchm)&e

(b)—Ac'rs OF THE Gov ERNOR-GENERAL N Couxcm

d Fxtent of
N;e:x"‘. Title. repeal,
VI, of 1840 ...... An Act for the amendment | The whole.
of the law concerning the
negotiation of Bills of
Exchange.
V.of 1866 ...... An Act to amend in certain | Sections 11,
respects the Commercial | 12 and 18,
Law of British India.
XV.of 1874 ...|The Laws Local Extent {The first
Act, 1874, schedule, so
faras relates
to Act VI. of
1840 and
Act V. of
1866, sec-
tions 11, 13

and 13.




APPENDIX I

PROVISIONS OF
MISCELLANEOUS ENACTMENTS AFFECTING
NEGOTIABLE INSTRUMENTS.

TIE INDIAN COMPANIES ACT.
(ACT X. OF 1866.)

§ 40. Every limited company under this Act, ‘whether Publica-
limited by shares or by guarantee, shall paint or aflix, and ,:g,:{,y
shall keep painted or aflixed, its name on the outside of evory luuited
office or place in which the business of the company is carried *™"P*"
on, in & conspicuous position in letters easily legible, in the
English language, and also if the registered oflice be situate
in e district beyond the local limits of the ordinary original
civil jurisdiction of a Iigh Court, in one of the vernacular
languages used in such district.

And shall have its name cngraven in legible letters in such
language or languages.on its scal. And shall have its name
mentioned in legible characters in such language or languages
in all notices, advertisements, and other official publications
of such company, and in all bills of erchange, hundis, promissory
notes, indorsements, cheques, and orders for money or goodg pur-
porting to be signed by or on behalf of such company, and
in all bills of parcels, invoices, receipts, and letters of credit
of the company.

§ 41. If any limited company under this Act does not Penalties
paint or affix, or keep painted or aflixed, its name, in manner f:’ rg
directed by this Act, it shall be liable to a penalty not exceed-
ing fifty rupees for not so painting or affixing its name, and
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for every day during which its name is not so kept painted or
affixed. :

Every director and manager of the company who shall
knowingly and wilfully authorize or permit such default, shall
be liable to the like penalty.

1f any director, manager, or officer of such company, or any
person on its behall uses or authorizes the use of any seal
purporting to be a scal of the company, whereon its name is
not so engraven as aforesaid, or issues, or authorizes the issue
of any notice, advertiscment, or other official publication of
such company, or signs, or authorizes to be signed on behalf
of such company, any bill of exchange, hundi, promissory note,
indorsement, cheque, order for money or goods, or issues, or
authorizes to be issued, any bill of parcels, invoice, receipt, or
letter of credit, whereon its name is not mentioned in manner
aforesaid, he shall be liuble to a penalty of one thousand
rupocs, and shall further be personully liable to the holder of any
such bill of exchange, hundi, promissory note, cheque, or order for
money or goods, for the amount thereof, unless the same
is duly paid by the company.

Norr.—This section and the preceding one correspond with,
and are adapted from {§ 41, 42, of the English statute, the
Companies Act, 1862 (25 & 26 Vict., ¢. 89). Under the similar
wording of the statute, 19 & 20 Vict., c. 47, § 31, it was held
that where o bill was addressed to a limited company thus:
*To the Saltash Watermen's Steam Packet Co.,” omitting the
word “limited,” and the sccretary accepted it thus: < Ac-
copted, John Martyr, secy. to the said Co.,” the secretary
was persoually liable on the acceptunce (Penrose v. Martyr,
(1858), Ii. B. & E. 499).

Contracts ¢ 43, Contracts on behalf of any company registered under

howmad

® this Act may be made as follows, that is to say :—

(1) Any contract which, if made between private persons
would be by law required to be in writing, and if made
according to English law to be under seal, may be made on
behalf of the company in writing under the common seal of
the company, and such contract may be in the same manner
varied or discharged.

(2) Any contract which, if made between private persons
would be by law required to be in writing signed by the
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parties to be charged therewith, may be made on behalf of
the company in writing signed by any person acting under the
express or implied authority of the company, and such con-
tract may in the same way be varied or discharged.

(8) Any contract which, if made between private persons
would by law be valid although made by parol only, and not
reduced into writing, may be made by parol on behalf of the
company by any person acting under the cxpress or implied
authority of the company, and such contract may in the sume
way be varied or discharged.

And all contracts, made according to the provisions herein
contained, shall be effectual in law, and shall be binding upon
them and their (sic) successors, and all other parties thereto,
their heirs, executors or administrators as the case may be.

Note.—This section corresponds with the provisions of § 37
of the English statute, the Companies Aet, 1867 (30 & 31 Viet.,
c. 131), and is taken from, and reproduces the provisions of
the Companies Clauses Act, 15315 (8 & 9 Viet,, ¢. 16)..

Bills, and notes, and cheques come within the scope of sub-
section 2, and that sub-scction must thercefore be read with
§ 47, which deals specially with bills, notes, and hundis.

§ 47. A promissory note, bill of exchange or hundf shall be Bills,
deemed to have been made, accepted or indorsed on behalf of ::"“"
any company under this Act, if made, accepted or indorsed in hundis,
the name of the company by any person acting under the
authority of the company, or if made, accepted or indorsed,
by or on behalf or on account of the company, by any person
acting under the authority of the company.

Note.—This section must be read with the more general of
§ 42, sub-section 2, supra. It is taken from and exactly corre-
sponds with § 47 of the English Companics Act, 1862 (25 &
26 Vict., c. 89). As the wording of the sections is identical it
is clear that the English decisions are strictly in point.

This section merely prescribes how companics having power
to bind themselves by negotiable instruments are to exercise
that power. It does not confer on all companies under the
Act the power to render themselves liable on a bill or note,
Bee a8 to this point § 26, ante, p. 38, and note thereto ; also
Rs Peruvian Railway Co. (1867), 2 L. R. Ch. Ap. 617.
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A person who desires to fix a limited company with liability
on & bill must ask three questions : (1) Has the company
power to bind itself by bill? (2) Is the signature on the bill
in such form as to bind the company? (3) Was the signature
placed there by some person acting under the authority of
the company?

There is this difference between the acceptance of a com-
pany on a bill, and its other contracts on negotiable instru-
ments—the address to the drawee must be looked at as well
as the form of the acceptance, and the two must be read
together.

Thus in Okell v. Charles (1876), 34 L. T. 822, C. A. a bill
was addressed ¢ to the Snowdon Copper Mining Co., Limited.”
The bill was accepted by two dircctors thus: *“ Accepted—
8. Macdonald, R. Charles, Directors of the Snowdon Copper
Mining Co., Limited,” it was held that this was the acceptance
of tiie company, and not of the directors personally.

But in Herald v. Connah (1876), 34 L. T. 885, where a bill
was addressed ¢ to II. Connah, Esq., general agent of the X.
company,” and he accepted thus: ¢ Accepted—on behalf of
t he company, H. Connah,” it was held that he was personally
linble as acceptor.  In that case, Bramwell, B., points out that
the proper way of accepting for a company is by a procuration
signature.

In Dutton v. Marsk (1871), 6 L. R. Q. B. 361, the note was
in this form :—

“We the Directors of the Isle of Man Slate Co., Limited,
promise to pay J. D. £1,000, for value received.” (Signed)

“ R. Marsh,
« H. Johnson.”

In the corner of the note was the official seal of the com-
pany. It was held that the directors who signed were
personally liable on this note; see further Courtauld v.
Saunders (1867), 16 L. T. N. S. 562, and the notes to this
section in Buckley's edition of the Companies Acts.

See some general remarks on this section and its scope in
Ex parte Overend, 4 L. R. Ch. Ap., at pp. 472, 473,
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(THE INDIAN LIMITATION ACT.)
ACT XYV. OF 1877,

§ 3. “Bill of Exchange"” includes also a hundi and & Intorpre-
cheque‘ tation,

“ Promissory Notc” means any instrument whereby the
maker engages absolutely to pay a specitied sum of money to
another at a time therein limited, or on demand, or at sight.

§ 4. Subject to the provision coutained in  §§ 5-25 Dismissal
inclusive every suit instituted, appeal presented, and applica- :::,::.';'ﬁ_
tion made after the period of limitation preseribed therefor seribed
by the second schedule hereto annexed shall be dismissed, poriods,

although limitation has uot been set up as a defenee,

SECOND SCHEDULE,

{st1rs,)
I RIOD OF  TIME FROM WHIGH PERIOD
DESCRIPTION OF SUIT. LIMUIATION, BEGINS TO RUN.

54. For the price of goods 3 years When the period of  the
sold and delivered, to be pand proposed nll clapaes,
for by a Wil of exchange, no
such Will bemg given,

58, [For money payable for Do, When the cheque is paid.
nemey lent] when the lender (See Garden v, Liruace, 8 L, R,
has given a cheque for the ¢, PLsun.)
moncy.

69, On a bill of exchange Do, When the bLill or note falls
or promissory note payable ut dne,

o fixed time after date.

70. On a bill of exchange Do, X When the bill is presented.

Bﬁ)ubh. st sight or after sight, , '
ut not at a tixed time. .

71. On a bill of exchange: Do, When the bill is presented
accepted payable at a par-: at that pluce,
tnculu.r place. .

72, On a bill of exchange or Do, ¢ When the fixed time ox-
promissory note payable at o pirces.
xxed time after sight or after ,

73. On a bill of exchange or bo. ; The dnte of the hill or
Sromiussory note payable on note.  (Sce Norton v, Ellam
demand und not accompanied | 12 M, & W, 461; an to what
3y any wntng restraining or. "lis or notes aro in legal
sostponing the right to sue, ieflect payable on demand,
_But sce No. 76.} sce §. 21 of the Negotiable

t Instruments  Act, ante, p.
33.)
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i PERIOD OF TIME FROM WHICH PERIOD

DESCRIPTION OF SUIT.

74. On a promissory note or1
bond paysblo by instalments, |

|

75. On a promissory note or’
bond payable by instalments
which provides that if default .
be made in payment of one
instalment tlw whole shall
bocome due. '

76. On a promiskory notc
given by the maker to a third®
person to bo delivered to the
pryce after a certnin event
should happen. .

7. Ona dishonouredforcign
Lill where protest has been”
mude and notice given,

v By the payec against
the drawer of a bill of ex-.
change which has heen dis-
honoured by non aceeptance,

79. By the acceptor of an
accommodation bill  aguinst
the drawer.

RO, Suit on a bill of ex-
change, promissory note, or
bond not herein expressly
provided for,

91, To cancel or set aride
an instrument not otherwise
provided for.

92, To declare the forgery
of un instrument issued or
registered.

116, For compensation for
tho brench of any contract,
express or implied, not in
writing  registered and  not
herein specially provided for.

i LIMITATION. |

Do.

Do.
Do.
Do.
Do.
Do.
Do.

Do,

Do,

BEGINS TO RUN.

The expiration of the first

.term of payment, as to the

part then payable, and for

the other parts the expiration

of the respective terms of
yment.

When the first default is
made, unless the payee or
obligee waives the benefit of
the provision, and then when
fresh dofault is made in
respect of which there is no
such waiver.

The date of the delivery to
the payce.

When the notice is given.

The date of the rcfusal to
accept.

When the acceptor pays
the nmount of the bill,  (See
Leynolds v, Duyle, 1 M. &
Gr. TH8.)

When the bill, note, or
bond becomes payable,

When the facts entitling
the plaintiff to have the in-
strument cancelled or set
asde become known to him,

When the issue or regis.
tration becomes known to
the plaintafl,

When the contract is
broken, or {where there are
successive breaches) when
the breach in respect of
which the suit is instituted
occurs,

NoTE.—An action on a bill or note must be distinguished
from an action arising out of the bill transaction, but not
brought on the instrument itself. For instance where a banker
having funds, dishonours his customer's cheque, and the cus-
tomer suces him for damages, this is not an action on the
cheque, but on a collateral matter to which the cheque gave

rise,
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THE CIVIL PROCEDURE CODE.
(ACT X.OF 1877, AS AMENDED BY ACT XII OF 1879),

§ 29. The plaintiff may at his option join as partics to the Joinder of
same suit, all or any of the persons severally, or jointly and R::fl‘:.
severally, liable on any one contract, including partics to bills nill ar
of exchange, hundis, and promissory notes. note.

Note.—The holder of a dishonoured bill may cither suo
separately the drawer, the acceptor, and each of the indorsers,
or he may bring onc action against all or any of them.  BEach
party sued may of course rely on any specind ground of defence
which he may have, though such defence may not be open to
the other defendants.

By virtue of § 43, however, which provides that a suit must
include the whole claim against o particular defendant, it has
been held that when two or more instalments of a promissory
note, payable by instalinents, arc due, the holder of the note is
not at liberty to suc for such instalinents separately, he must
sue for all the instalments due in one action, A judgment re-
covered in a suit for one instalment, when others are due, is a
bar to a suit subsequently brought for such other instalments,
Macintosh v. Gill, 12 Benyg. 1. R. 37.

§ 61. In case of any suit founded upon a negotiable instru- Suits on
ment, if it be proved that the instrument is lost, and if an :“’::',l:‘:f
indemnity be given by the plaintiff to the satisfuction of the stru-
Court against the claims of any other person upon such Mmente.
instrument, the Court may make such decree as it would have
made if the plaintiff had produced the instrument in court
when the plaint was presented, and had at the time delivered
a copy of the instrument to be filed with the plaint.

Note.—Compare the analogous provisions of the Inglish
Common Law Procedure Act, 1854 (17 & 18 Vict.,, c. 125,

§ 87), and see Chalmers on Iils, Art. 144, Sec also § 81 of
the Negotiable Instrumnents Act, anle.

Ezecution of Decrees.

§ 261, If the decree be for the execution of a conveyance pecree for
or for the indorsement of a negotiable instrument, aud the indorse-
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negotiable jugdment debtor neglects or refuses to comply with the decree,

instro-

. menta, &, the decree holder may prepare the draft of a conveyance or
indorsement, in accordance with the terms of the decree, and
deliver the same to the Court.

The Court shall thercupon cause the draft to be served
on the judgment debtor in manner hereinbefore provided for
serving a summons, together with a notice in writing stating
that his objections, if any, thereto, shall be made within such
time (imentioning it) as the Court fixes in this behalf.

The decree holder may also tender to the Court a duplicate
of the draft for execution upon the proper stamp paper, if a
stamp is required by law. On proof of such service, the Court,
or such officer as it appuints in their behalf, shall execute the
duplicate so tendered, or may, if necessary, alter the same so
as to bring it into accordance with the terms of the decree,
and exccute the duplicate so altered.

Provided that if any party object to the drn.ft so served as
aforesaid, his objections shall, within the time so fixed, be
stated in writing, and argued before the Court, and the Court
shall thereupon pass such order as it thinks fit, and execute,
or alter and execute, the duplicate in accordance therowith,

:‘;‘;“x";“‘“‘ § 262. The execution of a conveyance, or the indorsement

indorse.  Of n negotinblo instrument by the Court under the last pre-

ment by ceding section, may be in the following form : ¢ C. D., Judge

ooust. of the Court of —. (or as the case may be), for A B, in
o suit by E. I, against A. IB.,” or in such other form as the
High Court may from time to time preseribe, and shall have
the same effect as the exceution of the conveyance or indorse-
ment of tho instrument by the party ordered to execute or
indorse the same,

Attachment of DProperty,
Attache

ment of § 270. If the property be a negotiable instrument, not in
nogotiable doposxt in ja court, the attachment shall be made by actual
m' svizure, and the instrument shall be brought into court, and

held subject to the further orders of the Court.

Sale of Movables in Execution.

Rulesmsto ¢ 996, If the property sold be a negotiable instrument, or

instra.- & share in any public company or corporation, the Court may,
ments.
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instead of directing the sale to be made by public auction,
authorize the sale of such instrument or share through a
broker at the market rate of the day.

§ 299. When the property sold 1s & negotiable instrument, Delivery
or other movable property of which actual scizure has been :E(::::“"
made, the property shall be delivered to the purchaser. actually

§ 302. If the indorsement or conveyance of the party in 'l.?mfu
whose name a negotiable instrument, or a share in any public of nego-
company is standing, is required to trausfer such instrument l;’;‘;::_
or share, the Court may indorse the instrument or the certifi- menta.
cato of the share, or may execute such other document ns
may be necessary.

The indorsement or execution shall be in the following form,
or to the like effect: «“ A. B. by C. D., Judge of the Court of

(or as the case muty be) in o suit by L. 1%
against A, B.”

Until the transfer of such instrument or sharc the Court
may by order appoint some person to receive any interest or
dividend due thereon, and to sign a receipt for the same, and
any indorsement made, or document cxceuted, or receipt
signed as aforesaid, shall be as valid and ceffectual for all pur-
poses as if the same had been made, or exeeuted, or signed by
the party himself.

Summary Procedure on Negotiable Instruments.

§ 532. In any Court to which this scction applics, all suits jnait.
upon bills of exchange, hundis or promissory notes may, in "::": of
case the plaintiff desires to prococ«l under this chapter, be gum"::y
instituted by presenting a plaint in the forin prescribed by this ":":: .ﬂ-nd
code; but the summons shall be in the form in the fourth ‘
schedule hereto annexed, No. 172 (p. 136), or in such other
form as the High Court may from time to time prescribe.

In any case in which the plaint and summons are in such
forms respectively, the defendant shall not appear or defend
the suit unless he obtains leave from a judge as hereinafter
mentioned so to appear and defend.

And in default of his obtaining such leave, or of appearance
and defence in pursuance thercof, the plaintiff shall be entitled
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to a decree for any sum not exceeding the sum mentioned in
the summons, together with interest at the rate specified (if
any) to the date of the decree, and a sum for costs to be fixed
by a rule of the High Court, unless the plaintiff claims more
than such fixed sum, in which case the costs shall be ascer-
tained in the ordinary way, and such decree may be enforced
forthwith.

The defendant shall not be required to pay into court the
sum mentioned in the summons, or to give security therefor,
unless the Court thinks his defence not to be primi facie sus-
tainable or feels reasonable doubt as to its good faith.

E.rplanation.—This scetion is not confined to cases in which
the bill, hundi, or note sucd upon, together with mere lapse of
time, is sufficient to establish a primd facie right to recover.

Notk.—In England a similar procedure was provided by the
Summary Procedure on Bills of Exchange Act, 1855 (18 &
19 Viet., e. 67), and the procedure thus introduced has, with
some maodifications, been applied to all actions for liguidated
demands by O. XIV. of the Rules of the Supreme Court of
Judieature.

Under the English statute it has been held that the term
“bill of exchange” for the purposes of the Act includes a
cheque (Kyre v. Waller, 20 L. J. Ex. 246).

Leave to defend will be granted whenever some plausible
ground for supposing there may be a substantial defence is
diselosed  (Clay v. Turley, 27 1. J. Ex. 2 Frechout v. Sterens,
30 L. J. ¥x. 1 Agra Bank v. Leighton, 2 L. R. Ex. 56; Lloyd's
Bank v. Ogle, 1 Ex. D. 262,

Where leave to defend is given the defence at the trial is
not limited to the grounds on which leave to defend was
given (Saul v. Jones, 1 E. & B. 591).

§ 533. The Court shall, upon application by the defendant,
give leave to appear and to defend the suit, upon the defendant
paying into court the sum mentioned in the summons, or upon
affidavits satisfactory to the Court, which disclose a defence or
such facts as would make it incumbent on the holder to prove
consideration, or such other facts as the Court may deem
sufficient to support the application; and on such terms as to



CIVIL PROCEDURE CODE ' 188

security, framing and recording issues, or otherwise, as the
Court thinks fit.

§ 534. After decree the Court may, under special circum- Power to
stances, set aside the decree, and if necessary stay or set asido :]‘” aside
execution, and may give leave to appear to the sunmons and oores.
to defend the suit, if it scem reasonable to the Court so to do,
and on such terms as the Court thinks fit,

Notr.—Compare the analogoustermsof § 3of the 18 §19 Vict,,
.67, and for instances where the power has been exereised under
this and the Indian Act, see Leigh v. Baker, 2 C. B, N. 8. 367 ;
Oake v. Moorcrort, L R. 5 Q. B. 76 ; Chandra Kant v. Pogore,
3 Beng. L. R. 83 ; Joseph v. Soluno, 9 Beng. 1., R, 441,

§ 535. In any proceeding under this chapter the Court may noposit of
order the bill, hundi or note on which the suit is founded, to billin
be forthwith deposited with an oflicer of the Court, and may con
further order that all proccedings shall be stayed until thoe
plaintiff gives security for the costs thercof.

Note—These provisions are of use where bills have been
forged or obtained by fraud.  Compare § 4 of the English Act
18 & 19 Viet., ¢. 67.

§ 536. The holder of every dishononred biil of exchange or Recovery
promissory note shall have the same remedy for the recovery :;""x‘;::i
of the expenses incarred in noting the swine for non-aeceptance,
or non-payment, or otherwise, by reason of such dishonour, ns
he has under this chapter for the recovery of the amount of
such bill or note.

Nore—This section corresponds with § 5of the 18 & 19 Viet.,
¢. 67. At common law such expenses, when recoverable at all,
could only be recovered as unhquidated and special damages.

Soe Rogers v, Hunt, 10 Exch. 474. The enactinent, it is to be
observed, applies both to inland and foreign instruments.

§ 537. Except as provided by *: 532-336, both inclusive, Proce
the procedure in suits under this chapter shall be the same as dvre:
the procedure in suits under Chapter V.,

§ 538. Sections 532-537, both inclusive, apply only to— ::E}:ﬁ:‘"
(a) the High Court of Judicature at Fort Williamn, Madras chapter,
and Bombay ;

(#) the Court of the Recorder of Rangoon ;
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whether adhesive or impressed stamps shall be used; and in
the case of hundis to regulate the size of the paper on which
they are written.

§ 10, The following instruments may be stamped with
adhesive stamps, namely :—

(a). Instruments chargeable with the duty of ome anna,
except parts of bills of exchange payable otherwise than on
demand and drawn in sets;

(b). Bills of exchange, cheques and promissory notes drawn
or made out of British India; (c) Notarial acts.

§ 11. Whoover aflixes any adhesive stamp to any instrument
chargeable with duty and which has been executed by any
person shall, when affixing such stamp, cancel the same so
that it cannot be used again.

And whoever oxccutes any instrument on any paper bearing
an adhesive stamp shall, at the time of execution, unless such
st unp has been already cancelled in manner aforesaid, cancel
the sameo so that it cannot be used again.

Any instruinent bearing an adhesive stamp which has not
been cancelled so that it cannot be used again, shall, so far as
such stamp is concerned, be deemed to be unstamped.

Nore.- The provisions of this section are much simpler
than those of § 24 of the English Stamp Act, 1870, which
requires tho stamp to be cancelled by the person, whose
duty it is to _cancel 1t, writing across the stuinp his name or
initials, together with the true date of his writing it.

§ 12. Every instrument written upon paper stamped with
an impressed stamp, shall be written in such manner that the
stamp may appear on the face of the instrument, and cannot
be used for, or applied to any other instrument.

Nore.—See §§ 13, 14, as to more than one instrument being
written on the same paper.

§ 16, All instruments chargeable with duty and executed by
any person in British India, shall be stamnped before or at the
time of execution,

Nore.—But see § 44, post.

§ 18. The first holder in British India of any bill of ex-
change, cheque, or promissory note, drawn or made out of
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British India shall, before he presents the same for acceptance cheques
or payment, or indorses, transfers, or otherwise negotiates the &”I:“di:f“
same in British India, affix thereto the proper stamp, and

cancel the same:

Provided that if, at the time, any such bill, cheque, or note
comes into the hands of any holder thereof in British India,
the proper adhesive stamp is affixed thereto and cancelled
in manner prescribed by § 11, and such holder has no reason
to believe that such stamp was affixed or cancelled otherwise
than by the person and at the time required by this Act, such
stamp shall, so far as relates to such holder, be deemed to
have been duly affixed and cancelled. But nothing contained
in this proviso shall relieve any person fromm any penalty
incurred by him for omitting to aflix or cancel a stamp.

§ 19. Where an instrument is chargeable with ad valorem Conver.
duty in respect of an amount expressed in pounds sterling, :',:’,';:;t
pounds currency, francs, or dollars, such duty shall be calculated oxprossed
on the value of such money in the currency of Dritish India ! rortsi®
according to the following scale :— ' cios,

One pound sterling or pound currency is equivalent to ten
rupces.

One hundred franes are cquivalent to forty rupees.

One Mexican or China dollar is equivalent to two rupees
four annas.

§ 20. Where an instrument is chargeable with ad valorem Conver.
duty in respect of any moncy expressed in any other forcign ton of
or colonial currency, such duty shall be calculated on the value in other
of such money in the currency of British India, according to L‘l’l’;f:
the current rate of exchange on the day of the dute of the cies.
instrument.

§ 22. Where an instrument contains a statement of current State.
rate of exchange or average price as the casc may require, and L';z'}"::;o
is stamped in accordance with such statement, it shall, so far in instru.
as regards the subject matter of such statement, be presumed, meat,
until the contrary is proved, to be duly stamped.

§ 23. Where interest is expressly made payable by the Instru.
terms of an instrument, such instrument shall not be chargeable ::"‘i':s“'
with duty higher than that with which it would have becn intorest,
chargeable had no mention of interest been made therein.
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fu‘:ot: § 27. The consideration (if any), and all other facts and

du ::,‘L circumstances sffecting the chargeability of any instrument

set forth,  with duty, shall be fully and truly set forth therein.

Duties, §29. In the absence of an agreement to the contrary,

gy‘:bhl:m the expense of providing the proper stamps shall be borne—

(a) In the case of any instrument described in numbers 2,

11, 18, 14, 15, 24, 28, 29, 30, 44, 53, 64, 55, 57 and 60, (a) and
() of the first schedule, by the person drawing, making or
executing such instrument.

"Instru- § 34. Noinstrument chargeable with duty shall be admitted
monts not in ovid i :

duly evidence for any purpose by any person having, by law or
stamped  consent of partics, authority to receive cvidence, or shall bo
inadmis- : .

sibloin  &cted upon, registered or authenticated by any such person, or

evidenco, by any public oflicer, unless such instrument is duly stamped.

&e. Provided that :—

Proviso 1st. Any such instrument, not being an instrument charge-
able w,:h a duty of one anna only, or a bill of exchange or
promissory note, shall, subject to all just exceptions, be

Instru-  admitted in evidence on payment of the duty with which the

:’d‘:::it:siblo same i chargeable or (in the case of an instrument in-

on pay-  sufliciently stamped) of the amount required to make up such

gm';':,:d duty, together with a penalty of five rupees, or when ten

pennlty. times tho amount of the proper duty or deficient portion
thoroof execeds five rupees, of & sum equal to ten times such
duty or portion.

And in 2nd. Nothing herein contained shall prevent the admission

g:g;"i‘: " of any instrument in evidence in any procceding in & criminal

E‘m, court other than a proceeding under Chapter XL. or Chapter

gs. XLI of the Code of Criminal Procedure, or Chapter XVIIL
of tho Prosidency Magistrates Act.

Admirsion 3rd. When an instrument has been admitted in evidence,

::ei:::?::t such admission shall not, except as provided in § 50, be

t.gb:zues. called in question at any stage of the same suit or proceeding,

tioned.  on the ground that the instrument has not been duly
stamped,

Powerof  § 44. When any bill of exchange or promissory note charge-

m‘ to able with the duty of one anna, or any cheque is presented for

bills, payment unstamped, the person to whom it is so presented

:::" u:'nd may affix thereto the necessary stamp, and upon cancelling
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the same in manner hereinbefore provided may pay the sum received
payable upon such bill, note or cheque, and may charge the :’&':,;‘3"
duty against the person who ought to have paid the same, or

deduct it from the sum payable as aforesaid, and such bill,

note or cheque shall, so far as respects the duty, be deemed

good and valid.

But nothing herein contained shall relieve any person from
any penalty he may have incurred in relation to such bill,
note or cheque.

§ 61. Subject to such rules as may be made by the Allowance
Governor-General in Council as to the evidence which the :‘:;;}‘l‘:f"d
collector may require, allowance shall be made by the collector
for impressed stamps spoiled in the cases hereinafter mon-
tioned, namely :—

(@) The stamp on any paper inadvertently and undesignodly
spoiled, obliterated, or by any means rendered unfit for thoe
purpose intended, before any instrument written thercon is
exccuted by any person. '

(b)) The stamp used, or intended to be used, for any bill of
exchange, cheque or promissory note, signed by, or on behalf
of, the drawer or intended drawer, but not delivered out of
his hands to the payee or intended payee, or any person on
his behalf, or deposited with any person as a sccurity for the
payment of money, or in any way negotinted, issued or put in
circulation, or made use of in any other manner, and which
being a bill of exchange, or cheque, has not been accepted by
the drawce, and provided that the paper on which any such
stamp is impressed does not bear any signature as or for the
acceptance of any bill of exchange or cheque to be afterwards
written thercon.

(¢) The stamp used, or intended to be used, for any bill of
exchange, cheque or promissory note signed by, or on behalf
of, the drawer thereof, but which fromn any omission or error
has been spoiled or rendered useless, although the same, being
a bill of exchange or cheque, may bave been presented for
anceptance, or accepted or indorsed, or being a promissory
note, may have been delivered to the payce, provided that
another completed and duly stamped bill of exchange, cheque
or promissory note is produced identical in every particular,
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except in the correction of such omission or error as aforesaig
with the spoiled bill, cheque or note.
z:n:l‘zu § 61. Any person drawing, making, issuing, indorsing or
ting, &e,, transferring, or signing otherwise than as a witness, or pre-
instru-  genting for acceptance or payment, or accepting, paying or
’3{;‘,’;" not receiving paymeunt of, or in any manner negotiating, any bill of
stamped. exchange, cheque or promissory note without the same
being duly stamped,

Any person executing or signing otherwise than as a witness
any other instrument chargeable with duty without the same
being duly stamped,

shall forevery such offence be punished with fine, which may
extend to 500 rupeces ;

Provided that, when any penalty has been paid in respect of
any instrument under § 34, § 37, or § 50, the amountof such
penalty shall bo allowed in reduction of the fine (if any)
subsequ--ntly imposed under this section in respect of the same
instrument upon the person who paid such penalty.

{:;n(&:itl&"l o § 62. Any person required by § 11 to cancel an adhesive
to cancel 8tamp, and failing to cancel such stamp in manner prescribed
adhesivo by that section, shall be punished with fine, which may
stamp.  extend to 100 rupees.

Penalty § 63. Any person who, with intent to defraud the Govern-
:;’::’;"‘ ment of any duty,

comply (a) executes any instrument in which all the facts and
:ﬁ%&"& circumstances required by § 27 to be set forth in such instru-
§an. ment are not fully and truly set forth, or,

(b)) being employed or concerned in or about the preparation
of any instrument, neglects or omits fully and truly to set forth
therein all such facts and circumstances,

shall be punished with fine, which may extend to 5,000
rupeocs.

};:l:i:y § 66. Any person drawing or executing a bill of exchange
drawing or & policy of marine insurance purporting to be drawn or
{:‘r‘o‘}‘ga;. executed in & set of two or more, and not at the same time
ormarine drawing or executing on paper duly stamped the whole number
policies  of bills or policies of which such bill or policy purports the set
ﬂ';‘:: be to consist, shall be punished with fine, which may extend to

insets. 1,000 rupees.
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§ 67. Whoever, with intent to defraud the Government of Penalty

duty, d ades or issues any bill of exchange or promis- ero
Y, draws, ev: y ol exchange or p dating

sory note bearing a date subsequent to that on which such bill bills, &o.
or note is actually drawn or made, and whoever, knowing that
such bill or note has been so post-dated, indorses, transfers,
presents for acceptance or payment, or accepts, pays or
receives payment of such bill or note, or in any manner
negotiates the same,

and whoever, with the like intent, practises or is concerned For other
in any act, contrivance or device not specially provided for Jepces, ¢
by this Act or any other law for the time being in force, tho

shall be punished with fine, which may extend to 1,000 fovemue.

rupees.

SCHEDULE I.

No. 11. Bill of exchange or promissory noto, not beinga BTAMP,
cheque, bond, bank note, or currency note,

(1) When payable on demand and the amount exceeds
Rs. 20 . . . . . . . . .

(%) When payable otherwise than on demand, but not
more than one year after date or sight :

One Anna

dmwnin I drawn in
wet of twir, 86t of three,
for ench par  tor e wh part
of the set, of the wet,

1f drawn
singly

~ .

Ra. Rs. A. P Rs A, ftn. A,

| 8

If the amount of the bill does not : i '
exceed . . . . 200 2 0 1 0 110
If it exceeds 200 and notexceeds 400" 4 0, 2 0 2 ' ()]
. 400 " 600 6 So80 ' 2lo
w600 " 1,000 10wo' {5 0 14’
o 1,000 " 1,200 12 0. .6 0 {4 0
» 1,200 " 1,600 1 0 0, B8 0 16 0
. 1,600 " 250 1 8 0 12 0° '8 o

For every Rs. 2,500 or part thereof in o
exceoss of Rs, 2,500 uptoRs, 10,000 . 1 8 0 12 0 |80
For every Rs. 5,000 or part thereof in ' o o

excessof Rs. 10,000uptoRs. 80,000 . 3 0 0 1 8 0 1]
And for every Rs. 10,000 or part thereof |
in excess of Rs. 30,000 . . .6 0 0 83 0 0 2 0.0

The same duty as a bond (No. .
18) for the amount of such

bill or note.

(¢) When payable at more than one
year after date or or sight . . .




APPENDIX,

No. 13 Bond—

Not exceeding Rs. 10 . P Y As. 3
” » BO . o e . P
» 100 . » 8

For overy Rs. 100 or put. tlwn.o( in excess ot Ra. 100 up to
1,000 . . 8
And for every Rs 500 or pnrt thercof in excess o! Rs 1,000 Rs. 2 8
STAMP,

No. 19. Cheque for an amount excecding twenty rupees ., One Anna,
No. 41, Letter of credit, that is to say, any instrument

by which one person authorizes another to givc credit to the

person in whose favour it is drawn . . . . One Anna,
No. 45. Notarial act, that is to say, nn) instrument,

indorserient, note, attestation, certificate orentry made or

signed by a notary public in the execution of the dutics of

hin oflice or by any other person lawfully acting as a notary

public . . . . . . . . . . Onc Rupee.

SCHEDULR TLL

' Instruments exempted from Stamp Duty.

15, Receipt.—

(¢) Indorsed on or contained in any instrument duly stamped, or ex-
empted under this schedule, No, 18, acknowledging the receipt of the
courideration money therein expressed, or the receipt of any principal
money, interest, or annuity, or other periodical pnyment thereby secured,

17. Transfers by indornement;—

(@) Of w bill of exchange, cheque or promissory note,
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No. 1. InLaND Binl oF LEXcHANGE.

Rs. 1,000.
| Calcutta, 1st January, 1882,
i Three months after date pay to our order the sum of one
] thousand rupees, for value received.

|
|
|

Axpriws axp Co.
To Messrs. Brown and Sons, Agra. i

No. 2. Foreigx Bint, or ExcHasar.
No. 025. Exchange for £100,
Caleutta, Ist January, 1882
Six months after sight of this first of Fixchange (second
and third unpaid), pay to the order of Mr., John Charles

one hundred pounds, for value recvived, and charge the
same to account of Messrs. Smith and Co. aguinst your .
letter of credit No. 21. '
JAMES ANDREWS. |

To Mr. J. Brown, London. \

No. 3. Foreicy BiLL oF LEXCHANGE.

No. 015,
i London, 1st February, 1883. . For Rs. 550 — 8 — 0.
At sixty days after sight of this first of Exchange (second
! and third unpaid), pay to the order of Messrs. Charles and
- Co. five hundred and fifty rupees, eight annas, which place
| to account shipment of copper per ‘* Swallow.”
Value received. Axprews axp Co.
To Messrs. Brown and Sons, Calcutta.

T
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No. 4. Promissory NOTE.

Rs. 1,000.
Calcutta, 1st January, 1882.
On demand I promise to pay to Mr. John Charles or
order one thousand rupees, with intercst at six per cent.
per annum until payment, for value received.
Jorx BRowN,

No. §. FrencH Biun!

Paris, lo . B. P. 1,000 fr.

A deux mois de vue il vous plaira payer par cette seule
de change & 'ordre de M. le somme de mille francs,

valour en marchandises (o en compte, ou en argent, &c.),
sans autro avis de
Votre serviteur,
A Messieurs V. Bonner & Cie, DUFOUR.
Au Havre.

No. 6.2 Norick ofF Disnoxour [orR ProTEsT] To DRAWER.

[Date and address.]
Take notice that a bill, for £ drawn by you
under date the on and payable at
, has been dishonoured by non-payment* [or
non-acceptauce}, and that you are held responsible therefor.
(Signed) J. 8. . .

* N.B.—In the casc of foreign bill add * and protested,” if it has been
noted or protested.

No. 7. Notice oF DisHoNour [or PROTEST] TO INDORSER.

[Date and Address.]
Take notice that a bill, for £ drawn
by under date the on and
1 See Bravard-Demangeat, 7 ed. p. 276.

* This and the two lowing forms are those given in the schedule to
the Bills of Exchange Bill, 1881,



FORMS. 147

payable at » and which bears your indorsement,
has been dishonoured by non-acceptance [or non-payment],*
and that you are held responsible therefor.
(Signed) J. S.
* N.B.—In the case of a foreign bill add * and profested,” if it has been
noted or protested ; sce §§ 102, 104,

No. 8. NoTiICE To DRAWER OF PARTIAL ACCEPFTANCE.

[Date and Address.)

Take notice that a bill, for £ drawn
by you under date the on , has been
accepted by him for £ only, and that you are held

responsible for the balance and expenses.
(Signed) J. S.

No. 9. ExcrisH PROTEST ror NoN-A«

On the day of one thousand eight hun-
dred and eighty » I, [James Brown], Public Notary, by
lawful authority and sworn dwelling in L in the
county of in the United Kingdom of Gireat Britain

and Ireland, at the request of C. . of . . . [or of the
holder] did exhibit the original bill of exchange, whereof a
true copy is on the other side written, unto E. I, at his count.-
ing-house [or unto a clerk in the counting-house of I. 1], the
person upon whom the same is drawn, and demanded accept-
ance thereof, and he answered [that it would not be
accepted at present, or as the case may bel.

Wherefore, I the said Notary, at the request aforesaid, did
and do by these presents protest against the drawer of the
said bill, and all other parties thereto, and all others concerned
for all costs exchange, re-exchange, and all costs, damages,
and interest, present and to come, for want of acceptance of
the said bill. Thus protested in the presence of W. S. and
T. R., witnesses.

Which I attest,
Beal, JaMES Brown,
Notary Public of

m:.See Brooku'l\ otary, ed. 5, pp. 214, 223, and Chitty’s Commercial Law
4, p. 34
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No. 10. Acr or HoNoOCUR.

On the day of , one thousand eight hundrec
and cighty . I [James Brown], Notary Public, duly
admitted and sworn, dwelling in [Liverpool], in the county o

, in the United Kingdom of Great Britain and Ire.
land, do hereby certify that the original bill of exchange for

pounds, of which a copy is on the other side written
(and protested for non-payment) was this day exhibited
unto C. D. of [Liverpool], one of the firm of {Smith & Co.],
who declared before me that the said firm would pay the
amount of the said bill for the honour of [James & Co.], the
indorsers holding the drawers and all prior indorsers, and
all other proper persons, responsible to them the said [Smith
& Co.] for the said sum, and for all interest, damages, and

expenses. T have therefore granted this notarial act of honour
aceordingly.

Which I attest,
Beal, JAMEs Browy,
Notary Public of Liverpool.

No 11. FrexcH ProTesT For NoON-ACCEPTANCE.!

L'an le A la requéte du sieur
négociant patenté, demeurant a ¢lisant domicile en
ma demecure,
J'ai soussignd, sommeé et interpellé le sieur N.
au domicile indique au titre ci-dessus transerit A rue
ol ¢tant j'ai parlé A de présentement accepter,
pour payer al'échéance, la lettre de change ci-dessus transcrite,
de la somwe de lui déclarant qu'a défaut je protestais
toutes portes, dépens, dommages et iutéréts du renvoi de
Ia-dite lettre de change, & qui de droit, change, rechange et
autres frais, aux risques, périls et fortune de qui il appartiendra.
Lequel a répondu que (wiponse) et a signé (signature) [ou
sommé de siguer sa réponsé, a refusé]. Laquelle réponse j'ai

! Bravard-Demangeat, 7 ed, 278, The witnesses, though usual, are not
nocessary.
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pris pour refus d'acceptation et j'ai rcitérd les protestations ci-
dessus faites sous toutes rés-rves.

Le tout fait eu présence et assist¢ de J. R, demeurant A
L—— et de T. S, demeurant & M—— témoins frangais,
majeurs, lesquels ont avee moi signé le présent,! dont acte,
duquel j’ai, au dit domicile, ¢t parlunt comme dessus, laissé au
susnommd copie, ainsi que de Ia-dite lettre de change. Lo
coiit estde . . .

(Signatures)
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No. 10. Act oFr HoXOUR.

On the day of , one thousand eight hundred
and eighty . I [James Brown], Notary Public, duly
admitted and sworn, dwelling in [Liverpool], in the county of

, in the Uupited Kingdom of Great Britain and Ire-
land, do herchby certify that the original bill of exchange for

pounds, of which a copy is on the other side written
(and protested for non-payment) was this day exhibited
unto C. D. of [Liverpool], one of the firm of [Smith & Co.],
who declared before me that the said finn would pay the
amount of the said bill for the honour of [James & Co.], the
indorsers  holding the drawers and all prior indorsers, and
all other proper persons, responsible to them the said {Smith
& Co.] for the swid sum, and for all interest, damages, and
expens s, 1 have therefore granted this notarial act of honour
accordmgly.

Which T attest,
Boal, James Brows,
Notary Public of Liverpool.

No 11, IPrexcn ProT1est ronr

Lian le A la requéte du sicur

négociant patents, demeunrant A dlisant domicile en
ma demeure,

Jai soussiznd, sommé et interpellé le sieur N,
au domicile indique au titre ci-dessus transerit & rue
ot ¢tant jai parlé & de priésentement accepter,
pour payer i 'échéance, In lettre de change ci«lessus transcrite,
de la somme do lui déclarant qu'ia défaut je protestais
toutes portes, dépens. dommages et intéréts du renvoi de
la-dite lettre de change, & qui de droit, change, rechange et
autres frais, aux risques, perils et fortune de qui il appartiendra.
Lequel a répoudu que (réponse) et a signé (signature) [ou
1w de signer sa réponsd, a refusé]. Laquelle réponse j'ai

1} Bravard. Demangeat, 7 od. 278, The witnesses, though usual, are not
necossarv.
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pris pour refus d’acceptation et j’ai réitéré les protestations ci-
dessus faites sous toutes résorves.

Le tout fait eu présence et assisté de J. B, demeurant A
L—— et de T. S, demeurant & M--— témoins frungais,
majeurs, lesquels ont avec moi signé le present,! dont acte,
duquel j’ai, au dit domicile, et parlant comme dessus, luiss¢ aun
susnommé copie, ainsi que de la-dite lettre de change. Le
coitest de . .

(Signatures)
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ACCEPTANCE,
definition and requisitos, 16
delivery or notification to complete, 17, 53, 54
requisites in form, 16
place on bill, 16
in genceral by drawee only, 43, 41
by drawee in case of necd, 43
by scveral drawees, 44
at what time, 42
after alteration, 89
blank acceptances, 30, 31, 32
presumption as to time, 110
drawees, time for delibe ration, 70, 84
qualified or conditional, 55, 91
holder's option to take quulificd, R5, 91
holder’s duty on taking qualified, 85
to pay at particular place, 72, 73, 86, 87
cancellation of, by drawee, 16
cancellation of, by holder, 83
of bill in a set, 119, 120
Seo Drawee—Acceptance for Honour — Presentment for Acceptance

Accerrtaxce For Hoxorvr,
what bills and by whom, 103
for whose honour, not stated, 104
act of honour, 99
acceptance by drawee in case of need, 106

ACCEPTOR,
defined, 16
liability of, 42
accepting after maturity, 42
principal debtor on bill, 45, 46
liability when indorsement forged, 48
bLill drawn in fictitious name, 48
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AccErTOoR ~ continued
holding bill at maturity, 90
estoppels which bind, 1138

AccxpPTOR FOR HoNoOUR,
defined, 17
liability, 104
prescntment to charge, 105
estoppels which bind, 113

ACCOMMODATION ON BiLL or NoOTE,
relations between the parties to, 46
taken when overdue or dishonoured, 65, 66
when presontment for payment unnecessary, 78
when notice of dishonour unnecessary, 96

AcTs (cited or set out),
Civil Procedurce Code, 107, 131-136
Indian Companics Act, 38
Indian Contract Act, 37, 46
Indina KEvidence Act, 113, 114
Indian Limitation Act, 129, 180
Indian Staanp Act, 137-144

AcT or lloNOUR, 90

Apuesive StAaMpP, 138, 140

¢ Arrrnr s1Gu1T,"" 83

AFTER Sianr,
menning of in bill or note, 338

- proesentment for acceptance of bill so payable, 68
prosentinent for paymoent of note so payable, G9
AaExT,

power to bind principal on bill or note, 88
construction of authority to, 88

signaturces ** per proc.” 89

peresonal liability of, signing instrument, 40
liability of undiwnclosed principal, 40
signing for company, 128

ALLONGE, 28

ALTERATION,
cffect of material.alteration, 87
by indorsee, 87
what material or not, 88
effect of stamp laws, 89
when acceptor or indorser bound, 89
peyment when alteration not apparent, 89
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AMBIGUOUS INSTRUMENTS, 29
AMERICAX Law, Introd. p. xv, 87

AMOUNT. See Sum Payable

ANTECEDENT DEBT,
as consideration for bill or note, 19

AssiaRMENT (of bill or note), 27
¢¢ AT SIGHT,"” 83

AUTHORITY,
to fill up blanks, 31, 33
to transact business, 38
to draw or indorse, 38
delegated, 39
See also Agent

AvaL, 28

BaNK AND BANKER,
defined, 4
liability as drawee of cheque, 15, 42
liability if bill is payable at his house, 65
paying cheque if indorsemnent forged, 84
duties as to paying crossed cheque, 116, 117
collecting crossed cheque, 118

BaAXNKRUPICY, See Insvlrency.

BEARER,
bill or note to bearer un demand illegal, 2, 10
cheque to, legal, 2
bill indorsed in blank payable to, GO
payment of bill to, 83

Besorx, 16
BETTER SECURITY (protest for), 98

BiLL or EXCHANGE,
definition and requisites, 9
to bearer, 10
compared with note, 8
compared with cheque, 13
omission of date, 10
protest of when necessary, 100
acceptance and payment for honour, 103-106
acceptance and payment by drawee in casc of need, 106

BLaxXEK,
eflect when bill indorsed in, 60
filling up, in bill or note, 80, 31
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154 INDEX.,
Boxa ripxs (test of), 20

CANCELLATION,
of indorsement, 48, 88
of acceptance or note, 16, 83

Caracrry (of parties to bills or notes), 37
Case or Nexp, See Drawee in Case of Need

CERTAINRTY,
time and fact of payment, 9, 11
sum payable, 9, 12
as to payee, 9, 12

OnuQur,
defined, 18
logality of, to bearer, 2
compared and contrasted with bill, 12, 13
not an assignment of fund, 14
presentmen’ to charge drawer, 75, 84
presentment to charge other parties, 75
relations of customer and banker, 15, 42
relations of banker and holder, 15, 42
paymont when indorsement forged, 84
payment when altoration or crossing not apparent, 89
stamp on, 137, 144
stamping after isaue, 140
limitation Act, 129
Soe Crossed Cheque.

CuosE IX ACTION (assignment of), 27
CunisTaas Day, 88, See Floliday

Civi. Procepure Conx,
joinder of parties liable on bill or note, 131
suits on lost instruments, 131
decroe for indorscment, 183
attachment of negotiable instruments, 1382
exocution against negotiable inatruments, 183, 133
Summary suit om negotiable instruments
institution of suit, 133
leave to defend, 184
power to set aside decree, 135
deposit of bill, &e., in court, 185
recovery of noting expenses, 1385
procedure and application to different courts, 185, 136
form of summons, 136

Coxrcion, 20



INDEX,
CoixcipENCE OF RIGHT aXp Liasrnrry, 90

CoLLECTION ($ndorsement for), 50, 53

CoMPARY AND CORPORATION,
in general, 87, 38
Under Indian Companies Act, 125
publication of name in contracts, 125
how contracts made, 126
execution of bills and notes, 127
liability of directors and agents, 128

COMPENBATION,
rules as to when bill dishonoured, 107, 108

COMPUTATION
of time of payment, 38—36
of sum payable, 9, 12
of sum payable for stamp purposes, 139

CONDITIONAL,
bill or note, 9, 11
acceptance, 85, 86
indorsement, 58, 59
delivery of bill absolute in form, 58, 54

155

CoxrLicT oF Laws. See Introd., p. xxiii, and see International Law

CONSIDERATION,
definition, 19
statement of, in instrument, 10
adequacy or inadequacy of, 23
absence or want of, 49, 50
partial absence or failure, 51, 52
illegal or fraudulent, 61, 62, 63
presumption as to, 110, 111

CONSTRUCTIVE DELIVERY, 08, 54

CONTINENTAL CODES,

compared with English law, Introd., pp. xxvii-xxxvi

CONTINGENCY,
bill payable on, 9, 11, 12

CorrPoRATION, 37, 88

CrossEp CHEQUE,
cheque crossed generally, 115
cheque crossed specially, 115
who may cross after issue, 115, 116
peyment of cheque crossed generally, 116
psyment of cheque crossed specially, 116
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OnossEp OHEQUE—continued
: payment of cheque crossed specially more than once, 116
psyment in due course of crossed cheque, 117
payment out of due course, 117
effect of words ‘* not negotiable,” 117, 118
protection to collecting banker, 118
erasure of or non-apparent crossing, 89

Daxaazs on DisHoNoUR., See Compensation

Darx,
omission of, in bill of acceptance, 10
alteration of, 88

DuaTH,
of person to pay or accept bill, 76
of person to whom notice of dishonour is sent, 95

DEwrT,
as oonsideration for bill, 19

DerINITIONS, 4, §

DELIVERY,
to complete bill, note, or indorsement, 53, 54
noegotiation by, 54
constructive, 53, 54
to complote acceptance, 17, 54
conditional, 53, 54

DEMAND (instruments payable on),
what instruments are, 30
rules as to, 80
limitation on, 129
stamp on, 140, 148

DESTRUCTION OF Bini., Sve Lost Bill

DiscuarGes,
by payment, 80, 83, 84, 89, 90
by cancellation, R3
by satiafaction in other ways, 88
by not presenting chequo if damage result, 84
by giving drawoe more than a day to deliberate, 84
by taking qualified or limited acceptance, 85
by alteration of inatrument, 87, 88
by dealings with principal debtor, 4G, 47
ooincidence of right and liability, 90

DisaOROUR,
by non-acceptance, 91
by non-acceptance, under Continental Coles. Introd., p. xxviii
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Disaoxouvr—continued
by non-payment, 91 .
by drawee in case of need, 106
protest evidence of, 112
See Notice of Dishonour

DRAWEE
defined, 14
same person or firm as drawer, 14
relations with holder, 14
relations with drawer, 15, 42
acceptance by person other than, 43, 44
time to deliberate as to acceptance, 70, 84

DRAWEE IN CisE OF NEED,
defined, 15
necessity for prescntment to, 106
acceptance or payment by, 106

DRAWER,
defined, 14
relations with drawoe, 15
general liability of, 41
fictitious, or signature of forged, 48, 49
of cheque, 42, 75, 84
estoppels which band, 113

DcurLicaTE oF Biui, 119, 120
ENDORSEMENT., See Indorsemunt

ExGrLisn Law,
weight of English authoritics in India, Introd., p. xiv
pfesent state of, Introd., p. xxi
compared with Contincntal Codes, Introd., p. xxi
Indian Act founded on, Introd., p. xui

ERASURE,
effect if not apparent, 8). See Alteration

ESTOrrpr1.s,
which bind acceptor, 48, 113
which bind drawer, 113
which bind indorser, 114
which bind maker, 113
which bind acceptor for honour, 113

EvIDEXCE ( Presumptions),
of consideration, 110
that date is true date, 110
as to time of acceptance, 110
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EvVIDENCE—continued
as to order of indorsements, 110
a8 to time of transfer, 110
stamp on lost instrument, 111
that holder is holder in due course, 111, 112
as to acceptance for honour, 104
in general, 1123
of presentment of protested bill, 112
that foreign laws coincide with Indian law, 124
See also KEstoppels

ExXCRANGE,
bill payable according to, 9, 12
stamp in such case, 139

ExmcuTIiOoN,
against nogotiable instruments, 132, 133

ExrcuTon. BSec Legal Representative
FAILURE OF ("ONSIDERATION,

total, 49

partial, 51, 52
FicriTiovs Namre or PARTY, 48, 49, 113, 114
Forerax CURrrNCy, 11, 139
Forxkiax Discnarax, 83

FOREIGN INSTRUMENT,
defined, 26
Nee also International Law

Fonxian Law,
presumption that it agrees with Indian, 124
English and foreign lawas compared, Introd., pp. xxii-xxxii

FORaGxRY,
effect of in goneral, 63-85
indorscment on cheque, 84
Sce also Aliecration

Fraup,
effect of on holders’ rights, 29, 21
signature obtained by, 5
negotiation obtained by, 61-65

Fruxcr Law,
the Code de Commerce, Introd , p. xxiv
rule of distantia loci, Introd., p. xxvi
statement of consideration, Introd., p. xxvii
bills payable to bearer, Introd., p. xxvii
accommodation bills, Introd., p. xxvi



INDEX, 139

FrexcE Law—continued
indorsements in blank, Introd., p. xxviii
dishonour by non-acceptance, Introd., p. xxviii
presentment and notice, Introd., p. xxix
days of grace, Introd., p. xxx
public holidays, Introd., p. xxxi
bills after sight, Introd., p. xxxi
protest, Introd., p. xxxii, 98
conditional acceptance, Introd., p. xxxiii
forged indorsement, Introd., p. xxxiii, 63

GENERAL ACCEPTANCE, 16

GERMAN EXCHANGE Law, Introd., p. xxxiv
Goop Frivay, 36. See Holiday.

GRACE, Davs oF, 34

HisTonry
of negotiable instruments, Introd., p. xvi
of Indian Act, Introd., p. xv

HOLDER,
defined, 17, 18.

HoLper 1N Due Covnsg,
who is, 19, 20
general righta of, 45, 62, 63, 64
holder deriving title fromn, 59
taking overdue or dishonoured bill, 63

HorLipavsy,
public, what are, 36
instrument payable on, 35
when excluded in computing time, 101, 102
Hoxour (.Ict of), 99
Hours (Rcasonable), 71
HuxsbpIs,
lawas to, 1, 3
stamp on, 137
ILLeGAL CoXsiDERATION, 61, 62, G3
IMMEDIATE PaAKTIES,
who are, 51
IncHOATE INSTRUMENTS, 30, 31

IXDORSKE,
defined, 29
alteration by, 87
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INDORSEMENT,
definition and roquisites, 38
delivery to complete, 53, 556
allonge, 28
by person not the holder, 28
in blank, and its effect, 29, 60
in full, 29
striking out, 47, 48 ‘
forged, on bill or note, 48
on cheque, 84
conversion of blank into full, 55
in blank, followed by indorsement in full, €O
restrictivo, 58, 57
excluding liability, 68
conditional, 568, 59
for part of suwmn payable, GO, G1
by legal representative, G1
INDORsER,
defined, 28
linbili  of, 44
indorsing bill altor maturity, 45
indorsing bill aftor alteration, 89
in what cases a surety, 45, 46
romody of destroyed or impaired, 47
ontoppols which bind, 114

InraxT, 87, 38
Ixroumar Bunr, 24, 30
Iiriata,
siguature by, 6
Invaxp Bisn or Nory, 85
InsoLviNey,
prosontment whon maker, drawee, or accoptor 14 1nsolvent. 76
IngratmxsTs,
tnstrument payable by, 8
prosontment in such case, 72
IxremzsT,
whan rate is specified, 80
when no rate spoecified, 81
does not afteot stamp, 139
IrrerraTioNan Law,

liability of drawer, maker, indorser, or asceptoe of foreign instrument,
131

law of place govorns dishanour, 132
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IsTERxaTioNal Law—cowtinued
instrument made out of India, but in acconlance with its law, 138
foreign stamp laws, 123
presumption as to foreign laws, 124

INTERPAETATION OF Truws,
banker, 4
notary public, 4
signature, 5
writing, 5

IRREGVIANITY
patant on bill, 24, 29
in indorser’s signatuge, 12

Inst'y, 04
I.rvat Ruvgi sesTaTivy,

hatuhity on instrument, 41
dehivening bl ndoreel by decoased, 61

Larx,
of bauker o custotners’ 1ailse and mecurities, 2

JaNITATION Ao T,
periad of hatation, 129
duty of court to uotir e 12
from what date the Cime run-, 120 1@

T.ost INsTnt M T,
holdor of, 17,18
demarcd of pavmoent nf, 82
proteat of, @)
st on, 131

MAKRK oo f Fronasany Notoy,
general hatality of, 43
pancipal debtor onoin-trament, 43, 46
pruosentiaent to charge, 50, 73
estoppels wladh b, 113

ManenD b Wonan, &7

Mayrry,
meaning of, 33
how calculated, 3% 25
effect of pubilic holhidays, 33, 30
day s of gras o, 34, and Introd,, p. xxx

Measvur oy Daxaors, 107, 108
Mixom, 47, 38

MIsDRACRIFTION OR MIssPRILING, D, 12
M
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MisTARE,

correction of, 87
Moxxy,

bill or note must be payabls in, 11
MonTn, 85
Nxxp (Case of). Sce Drawee in Case of Need
NxoLioExce,

in making payment, 25
NEGOTIABLE INETRUMENT,

defined, 20

negotiable bonds or scrip, 26

origin and hirtory of, Introd., p. xvi

characteristic features of, 27

how long negotiable, 67

summaery suits on, 133, 136
NraoTiATION,

bow effected, 27

distinguinhied from otherkinds of tran-fer, 27

by dclivery, b4

by indorsement, 55

who may ncgotiate, 57

NEw Yranr's Day, 36, Soe Holiday

NORX-ACCEFTANCE,
dishonour by, 01
French law as to, Introd., p xxvisi
Nox.XRAoOTIARLE Bt or No1y, 8, 26
NOoN pAYM¥NT,
dishonourod by, 91
S NOT NEGOTIAME ™ Cnrquy, 117, 118
Notaniar Acr,
staznpon, 144
NoTany,
defined, ¢
dutics as to noting and protest, 97, U8, 99
dutios as to acceptance and payment for honour, 103, 103
Notr. Seco I'romissory Note— Noting
Norice,
to holder of equities affecting instrument, 20
NoTice or DISHOXOUR,

when necossary, 41, 44
by and to whom 0 bo given, 91, 92
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NoTice oF DI1sHONOUR —continuc
mode of giving notice, 92, 93
transmission by party roceiving it, 94, 103
agent for presentment giving notice, 94
death of party to be notified, 95
when excused, 95, 96
reasonable time for giving, 101, 102
forms, 146

NoTice or ProtesTt, 0, 146, 147
NOTICE OF QUALIFIED ACCEPTANCE, KO
NoTING,

how and by whom made, 97

at what time, 101

whether protest relates back to, 93
recovery of expenses of, in summary muit, 1.3%

ONuUs Prowmasnt, Neo Kedlens

OHRDER,
to drawee in il 9, 12

QRIGIN (O egotuahle anstrumentsy, Introd | p. xvi

Overbrr Brna. orn Notr
negotiation of, G5, 66
held by maker or aceeptor, )
positinn of acceptor of, 42
position of inlorser of, 15

Parenr CUrRrexcy AT, 1,2
PARTICULAR Fuxn (bl puay ehle et vty 12

PART OR PPARTIAL,
acceptance, 85, U1, 147
indomement, G, 61

PARTS, OF A ST, 119, Sce 8¢

PATENT InmrGULAWITY,
ofl.ct of, on holder's tight ., 44
Uavae,
detined, 17
certanty required an to, 9, 12
unsdescribed or name sapeit, 12
irrogular indorsement by, 12, 14

PayuuxT,
1u due course, defined, 25
to whom to be made, 10, 83

163
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PAYMEXT—continued
when a discharge, 80, 83, 84
when indorsement on bill or note forged, 63, 64
when indorsement on cheque forged, 84
delivery up of instrument on, 82
when alteration or crossing not apparent, 89

Pavuexr ron Hoxoun,

how and by whom made, 105

rights of payer, 106

by drawee in caso of need, 106
PENALTY,

under stamp laws, 140-142
PrXClil, SIGNATURE, 6
IPERNSONATION OF PPAvEE, G4
Prace,

of making or drawing, 11
of paymont. Sec Presentment

PLEDGY (of Wil or note), 20
Tont 1aTiNG, 141

PRHESENTMERT FOR ACCLPTANCY,
when necessary or optional, 68, 649
maode of presentment, 68, 69
where, of drawee has no tixed residence, 74,
in case of death orinsalvency of drawee, 70
withim what tune, 101
dranwee’s time for deliberation, 70, S
IPREXFNSTVMENT o PPAVMENT,
maode of presentment, 50
conrequonce of defanlt, 50
note payable after wighit, 62
note payvable on detnand, 70, 70
at what hour, 71
bill or note payable af-er <ight or date, 72
note parable by instalments, 72
inatrutnent pajable at a particular place only, 72, 73
instrumont parable w o specitied place, 73
when no place specitied, T4
whoen resudence of payer unknown, 74, 7o
to charge drawer of chegue, 75, 84
to charge any other per~on on cheyue. 75
other instrumeoents payable on demand, 76
death or insolvency) of drawee. acceptor, or maker, 76
excuscs for non-presentinent, 76. 77
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PRESENTMENT FOR PAYMENT—continued
Iost bill, 82
within what time, 101.

PaesunrrioNs. See Evidence

PRINCIPAL AND AGENT. See dgent

PrIxciPAL AND Surery,
what parties stand in relation of, 45
effoct of suretyship, and discharge of surety, 46, 47

PriviTy oF CONTRACT,
none between holder and draweo, 14, 42

PROCEDURE.  Seo Ciril Procedure Colde

PROCURATION S1GNATURE,
offect of, B9

I’ropUCTION,
of instrument when payment demanded, 83

ProMissory Nork,
definition and requismites, 7
non-negotinbhle, 8
compared and contrasted with lill, 8
payable on demand, 70, 75
payable to bearer on deman 1 sllegal, 2

I’ROTEST,

detined, 97

requisites Al contents, 98, 99

notice of protest, 0

place to protest Hr non-pasvinent, 10)

when necessary, 100

within what tine, 101

stamp on, 1414

for better secunty, 4%

acceptance and payment without, 106
Puptie Hotanay,  See Holwday
QUALIFIED,

accepiance, K3

indorsement, o,

Reavoxanne Hovas, 71

Reasoxante Tine,
for presentment for acseptance on pasyment, 101
for notng or protesting, 101
for giving or transmitling notice of dishonour, 191, 102
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Reczirr (Stamp on), 144

Rz-paarr, 108

Re-Excuaxcr, 107, 108

REFEREE 18 Cask oF Nrev. See Drawce in Case of Need
Rx-188vE of bill or note, 67

ReMore Panties,
who are, 51

Re-TRARSFER (f0 7 rior party), H8

¢ Ay FuaIs, ' O8

S NAKH# RECOURR," L8

BATINFACTION (other than pagment), 82
SCmP (negotiable), L6

SEal,
on Fnglish protest, V9

Srovwry (protest for better), U1

SET (bill diawn in),
rules as to, 119
purts held by different hokders, 120

ST,
hill or note payable at, 82

SILNATUNRY,
definition, 5
obtained by fraud, 5
sufliciency in form, 6
by corporation or comyany, 137, 148
irregular indomewment, 12

RrEcian IxponsraexT, 29

STany Laws,
presumption when instruanent lost, 111
canflict of laws, 124
what instruments must be rtamped, 137
adliesive stamps aund how cancelled, 13%
mpressed stampw, 185
Indian instruments, 138
instruments made out in India, 139
conversion of amount cxpressed in foreigu currency, 139
instruments payable at cxchange, 139
instruments resorving interest, 139
fucts aflccting duty to be truly stated, 140



INDEX, 167

Stanp Laws—continued
effect if instrument not duly stamped, 140
when payee may stamp, 140, 141
spoiled stamps, 141
penalties, 142
amount of stamps on difforont instrumonts, 143, 144
on protest, &c., 144

StoLEX BILL OorR Nortr, 22
STRIKING OUT INDORSENENT, 43

Sva PAvasLE,
certainty required as to, 9, 12, 29
discrepancy between wonls and figures, 29
blank acceptances, &c., 31

Suxpay, 36, Sece Holiday.

SURFETY,
who 18 on ull, 45, 46
discharge of, 47, 13

Tixk {Reasonadle), 101

Time oF PavNesT,
if no time exprevsed, W

TRANSFER,
by negotiation, 26, 27

UsAGE,
saving as to hundis, 1, 3
may confer negotisbnhity, Inteal, p. xx

U'SANCE, 35
Ustry Laws, 23, 23
Vis Maon, 73

WaIvER,
of presentment for payment, 77
of protest, 77

WaXT oF CoNsIDERATION, 49, )
WirE, 37

SWITHOUT GracE,”™ 34

s WrrHort Recovnss,” 58

“ WRITING "' or ** WHITTEN,"
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Civil Procedure.

Code of Civil Procedure (The); being Act X. of 1877. With
Notes and Appendix, containing Charters of all the High Courts, l'rivg Council
A s, Orders, Rulos, the Limitation and Specific Relief Acta; with Copious
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Commercial,

Negotiable Instruments Act (1881). To dofine and amend thoe Law
rolating to Promissory Notes, Bills of Exchange and Chequos ; with Explanatory
Commentary, comparson with the Indian and English Laws and the Continontal
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A Treatise on the Law of Bills of Lading. Comprising the various
Incidents attaching to the Bill of Lading, the Legal Effects of Clauses and
Stipulations, the Rights and Liabilities of Consignors, Consignees, Indorsees,
and Vendors, under the Bill of Lading. With an Apmndix, containing Forms,
&c. By Evceexx LeEaexTT, Solicitor. 8vo., cloth. . 10,

Law of indian Railways and Common Carriers. A Commen
upon the Indian Railway Act of 1879, the Carricrs’ Act of 1865, and the Aot
known as Lord Campbell’s Act (X111. of 1855). Together with such Sections and
Quotations from the Merchant Shipping Act, the Contract Act, the Railway
and Canal Traffic Act, Civil Procedure Code, Court ¥ees Act, and the Statute of
Limitations, as apply to Carriers by Land and Water. By W. G. MACPHERSON.
8vo., cloth. Rs, 12,

The Sea:Custgn:vs lIi.a(v;r, 1878, and ;l'a{irf‘fBAct § with Notes and

ppendices. . H. y .» B.A,, .B., C.S. Dem .y cloth,
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The iInland Emigration Act (I. of 1882); to amend the Law
relating to Emigration to the Labour Districts of and Assam. Re. 1.
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Contracts.

The Indian Contract Act (IX. of 1872). With a Commentary,
critical, explanatory, and illustrative. By C. C. MacraE. 8vo., cloth. Rs. 10.

The Indian Contract Act (IX. of 1872%, and the Specific Relief Act
(1. of 1877)1.0 With a full Commentary. By D. SuTHERLAND. Royal 8vo.,

. o

The Contract Act (IX. of 1872). With an Introduction and Ex-
tory Notes. By the Hon. H. 8, CuNNINGHAN, M.A,, and H. S. SHEPHARD,
LA, ird Edition. Demy 8vo., cloth. Rs. 14.

Criminal Law,

The Indian Penal Code Act (XLV. of 1860), and other Laws and
Acts of Parliamoent rolating to the Criminal Courts of India. With Notes
containing the Rulings of the Nizamut Adawlut on points of Procedure and
Decisions of tho High Court of Calcutta. ByJ. O'KixEaLy. Second Edition.
Royal 8vo. Ra, 14,

The Indian Magistrate’s Guide : an Introduction to the Judicial
Duties o' Magistrates and Justices of the Peace in India, By Sir Bexsox
Maxwrrr. Edited for India by L. P. DELvEs Brouan7TON, B.A., Barrister-at-
Law, 8vo., cloth. Rs. 12,

Compendium of Criminal Rulings. With a Copious Index, a
Table of Cases and Notes. By Kepar Nath Guosn, B.I.. Part I. Reduced
in price. Sewed. Rs. 2; in cloth, 2-4, and postage As. 4. Part II. 1880.
Re. 1; post-free 1.1,

The Penal Code Act (XLV. of 1860) (Fifth Edition), as amended
by Later Enactmonts. With Rulings of all the High Courts and Chief Courts
in India. By FeNpaLL CURRIE, 8vo., cloth. Rs, 8.

The Indian Code of Criminal Procedure. With Rulings of all
the High Courts in India and the Chiof Courts of the Provinces. With a
g&p;?\u Index. (Iifth Edition). By FexpaLnL Curmie. B8vo., cloth. Rs.

Pocket Penal, Criminal Procedure, and Police Codes; Acts
XLV. of 1860, X. of 1872, V. of 1861, VL. of 1864, XXXI. of 1867, and XXVII,
of 1870, Limp cloth. Rs. 4.

Digests.
The Indian Digest: a complete Index to the Reported Cases of the

High Courta established in India. Second Edition. By H, CowELL, Barrister-
at-Law. Royal 8vo,, cloth. Roduced to Rs. 12.

The Digest of Indian Law Reports: a Compendium of the Rulings
of the High Oourt of Caloutta from 1862, and of the Privy Council from 1831 to
1876, By D. SUTHERLAND, Esq., Barrister-at-Law. Impl. 8vo. Rs. 20.

The Digest of indian Law Reports. Vol. II., 1876 to 1881. Rs. 16.

Divorce.
The Law of Divorce in India ; being the Indian Divorce Act. With
Notes and Forms of Pleadings. By C. C. Macrak. Cloth. Rs. 10.
Evidence.
Theﬁ:ndian Evidence Act (I. of 1872). With an Introduction on

Prlncis)lu of Judicial Evidence. By Sir Jauzs Frrzjaues StarEzN.
8vo. Ra. 9.



THACKER, SPINK & CO., CALCUTTA.

The Law of Evidence (Act I of 1873, with Amendments). With
:l ‘ggmml::b:;y, Notes, &0, Third Edition. By O. D. Fisup, Demy 8vo.,

Legislative Acts.

Ber:gal Acts: the Legislative Acts (Unrepealed) of the Lieutenant.-
vernor of Bengal in Council. From 1862 to the present. Annotated and
edited with Index, by FRED. CLARKE, Esq., Barrister-at-Law. Rs. 12.

Legislative Acts, published annually in continuation of Mr.
Theobald’s Edition. Royal 8vo., cloth—1873, Rs, 8 1878, 1874, 1875, Rs. §
each ; 1876, Rs. 6; 1877, Rs, 10; 1878, Rs. 5; 1879, Rs. &; 1880, Rs, 4.

Chronological Tables of Acts of Parliament. Regulations of the
Bengal Code, Acts of the Governor-General of India in Council, and Acts of the
Lieutenant-Governor of Bengal in Council, with Remarks. By H. 8, Cuxyxa-
HAM, Esq., one of the Judges of the High Court of Judicature, Bengal.

Statutes, Regulations, and Acts in force in Bengal. Arranged
chronologically and also according to the nature of their Contents. By the
Hon. H. S. CUNNINGHANM, M.A, (In the Press.)

Landlord and Tenant.

Revenue Sale Law of Lower Bengal, comprisiug Act XI. of 1859;
Bengal Act VII. of 1868; Bengal Act VII. of 1880, (The Public Demands
Recovery Act), and the Unrepealed Regulations and tho Rules of the Board of
Revenue on the subject. With Notes.  Kdited by WirnLiax E, H, Fonsvra.
Demy 8vo., cloth. Rs. 5; post free, Rs. 5-4,

The Rent Law of Bengal, L. P. (Act VIIIL., 1869, B.C.). With
all impg{rtant Rulings and Notes. By Jouuxpra CHANDRA MAvLIK. 8vo,,
cloth. 8. 4.

The Law of Landlord and Tenant as administered in Bengal. By
H. BeLL, C.8., Barrister-at-Law. Seccond Edition. Cloth, large 8vo. Rs, 4.

The Land Acquisition Act, being Act X. of 1870. By H. BrverLey,
Esq., B.C.S. With Notes. Demy 8vo., cloth, (In the Press.)

Mortgages.

Law of Mortgage in Bengal and the North-West Provinces.
By A. G. MacrHERSON, Judge of the High Court of Judicature. Sixth Edition.
Demy 8vo. Rs. 10.

Reports.

Indian Law Reports, published under Authority. The rts
appear in Monthly Parts, at Calcutta, Madras, Bombay, and Allahabad, and
comprise four Series.—The cases heard by the Privy Council on appeal from
each High Court are reported in the Series for that High Court, Annual
Subscription, Rs. 47-8,

Judgments of the Privy Council on Apgeals from India. 1831
to 1877, By D. SBurrErLAXD, In paper cover, Rs. 16. Vol, IL., 1808 to 1877,
Rs. 90. Vol III., Re. 20. The three vols. together, Rs. 40,

Moore's Indian Appeals, a Reprint, 14 vols. half-bound. Re. 210.



THACKER, SPINK & CO., CALCUTTA.

Registration.

The Indian Re iistration Act gII of 1877). With Notes (fourth
:{l:g‘an oni. the Notes). By Camn-SterHEX, Barrister-at-Law. Demy 8vo.,

Succession.

The Indian Succession Act, 1885 (Act X. of 1865). With a
Commentary, and the Parsoce Succossion Act, 1865, Acts XII, and XIIT, of
1855, and tho Acts rolating to the Administrator-General, With Notes. By
WarrLey S8roxzs. 8vo, . 10,

The Probate and Administration Act; being Act V. of 1881,
With Notes. By W. E. H. ForsyTH, Ksq. Edited with Index by F. J. CoL-
LiNsoX, Esg. Demy 8vo,, cloth, Rs. 5.

Stuwdents,

The Indian Law Examination Manual. Second Edition. Re-
vived with ill the now Laws., By FENpALL CURRIE. 8vo. Rs. 5.

A Glossary of Medical and Medico-Legal Terms, including
those most froquently met with in the Law Courts. Compiled by R. F.
Hurcorinsox, M.D., Surgeon-Major, Bengal Army, Feap. 8vo., cloth, Rs, 8;
post-free, 8-2.

Tagore Law Lccturcs.

The Hindu Law; being a Treatiso on the Law administered ex-
olusively to }{mdun by the British Courts in India. (1870.) By Hzmserr
CoweLL. Royal 8vo,, cloth, Rs, 12.

The Hindu Law; being a Treatise on the Law administered ex-
clusively to Hindus by the British Courts in India. (1871,) By HeasErt
CowxrL. Royal 8vo., oloth. . 8.

History and Constitution of the Courts and Legislative
Authorities. (1872.) By Humnzar CowELL. Royal 8vo., cloth. Rs. 8.

Mahomedan Law; a Digest of the Laws applicable to the Sunnis
of India. (1873.) By Snama CHURN SiRcar. Royal 8vo., cloth. Rs. 9.

Mahomedan Law; being & Digest of the Sunni Code in part, and
of the Imamyah Oode (1874.) By Snama Crurx SircaB. Royal 8vo., cloth.

The Law relating to the Land Tenures of Lower Bengal.
(1875.) By ArTRUR PuiLLiPs. Royal 8vo., cloth. R, 10.

The Law relating to Monrtgage in India. (1876.) By Rasm
Brnar:t Grosz. Royal 8vo., cloth. Rs. 1

The Law relating to Minors in Bangal (1877) By E. J.
TaRvELYAX, Royal 8vo., cloth. Rs. 10

The Hindu Law of Marriage and Strldhana. (1878.) By
Goonoo Doas Baxznszn. Royal 8vo,, oloth. Ra. 1

The Law relating to the Hindu Wid 1 Tmmo.
KYANATH MITrRA, l‘l.A.,D.L. Royal 8vo., oloﬂ?.w ( 879) By






