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PREFAGE

TO

THE FIFTH EDITION.

TaE fact that four Editions of this Work have been
sold, and that an American firm have thozlght it worth
their while to issue an unauthorized edition in the
United States, renders it no longer necessary to apologize

ot st s

{or its eustence

Many of my friends and clients have expressed sur-
prise that an Equity and Conveyancing Counsel should
have written a treatise on the Law of Torts. The
answer i8, that every lawyer, whatever his spw(;ciality
may be, aught tosknow the principles of every branch of
the law; and, in my student days, my endeavours to
fathom the principles of the Law of Torts were sur-
rounded with so much unnecessary difficulty, owing to
the absence of any text-book separating principle from
illustration, that I became convinced®that a new crop of
students would Welcome even such, a guide as I was
capable of furms}ung The result has proved that I
was not mistaken.
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Indeed, however useful the great treatises then
cxisting were for the practitioener, they were almost
useless to the student. In the first place to his un-
accustomed mind they presented a mepe chaos of
examples, for the most part unexplained, and, in the
absence ¢f explanation, seeming very often in direct
contradiction. What student without careful explana-
tion would grasp the difference between Flefcher v.
Rylands, and Nichols v. Marsland for instance ?

In the secpnd place, the men are few indeed who can
trust to their memories to retain the contents of a large
treatise with accuracy; and although that is not neces-

sary, yet it s essential that they should accurately
remember the principles of the law.

For these and other reasons, I ventured to write this
work, and I think that if a student will thoroughly
master 1t, he will know as much of the principles of the
Law of Torts as will suffice to make him a competent
general practitioner, and to pass ‘him tlrough his
examinations so far as that subject is concerned.

I do not assert for one instant that it will enable him
to answer every case that comes before him, but I am
not acquainted with any man whose mental stock
enables him to do this. In the vast majority of cases
the practitioner who has any regard for the interests of
his clients, or the reputation of himself, will turn to his
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digests and his reports g for however well he ;nay
understand #he principles of the law, it is only very
Ylong practice indeed, or the intuition “of genius, which
enable him &o apply these pringiples to particular
complicated facts with ease and certainty.

This Edition has been entirely re-arranged, and in
great measure re-written; and the sub-rules which
appeared in past editions have been incorporated in the
main rules. It is hoped that this plan will be found to
add to the lucidity of the Work. I have also inserted
some American and Colonial decisions, which seemed to
me to be both good law and, excellent illustrations of
principles.

ARTHUR UNDERHILL.

8, Oup Squarg, Lincorn’s Inn, W.C.
April, 1889,
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INTRODUCTION.,

“ Trre maxims of law,” says Justinian, ¢ are these:
'To live honestly, to hurt no man, and to give every
one his due.” The practical object of law must;
necessarily be to enforce the observance ®of these
maxims, which is done by punishing the dishonest,
causing wrongdoers to make reparation, and ensuring
to every member of the community the full enjoy-
ment of his rights and possessions.

Infractions of law are, for the purposes of justice,
divided into two great classes: viz., public and pri-
vate injuries. The former—commonly called crimes
—consist of such offences as, aiming at the root of
soeiety and order, are considered to be injuries to the
community at large; and as no redress can be given
to the comrhunity, except by the prevention of such
acts for the future, they are visited with some deter-
rent and exemplary punishment. -

Private or civil injuries, on the other hand, are
such violations or deprivations of the legal rights of
another, as are accompanied by either®actual or pre-
sumptive damage. These, being merely injuries to
private individuals, eflmit of redress. The law,
therefore, affords a remedy by forcmg the wrong-
doer to make reparation. .

U. B



But as injuries are divided into criminal and eivil,
8o the latter are subdivided into two classes, of in-
duries ex contr aetu and i injuries ex delicto—the former
being such as arige out of the violatign of duties
undertaken by contract, and the latter (commonly
called, torts) such as spring from the violation of
duties imposed by law, to the performance or ob-
servance of which every member of the community
is entitled as against the world at large.

Although, however, these divisions are broadly
correct, the border line between them is by no means
well defihed. Indeed, from the very nature of things,
each division must to some extent overlap another
one. Thus the same set of circumstances may con-
stitute a crime, a tort, and a breach of contract. At
the same time, as those circumstances may be re-
garded from each of the three points of view, no
confusion ensues from the fact that they cannot be
exclusively located in any one of the three classes.

In this work an attempt will be made to state the
principles which the law applies to those facts which
constitute torts.
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CHAPTER 1.

OF THE NATURE OF A TorT.

Arr. 1.—Definition of a Tort.

A TorT is an act or omission which, indepen-
dent of contract,,is(/{’mauthorized by law, and
results cither in “the infringement of some
absolute right to which another is entitled, or
inthe infliction upon him of some substantial
loss of money, health, or material comfort
beyvond thatf, suffered by the rest of the
public, and ‘Yemediable by an action for
damages.

No one has yet succeeded in formulating a per-
fectly satisfactory definition of a Tort; indeed, it
may be doubted whether a scientific definition which
would at the same time convey any notion to the
mind of the student is possible.

A tort is described in the Common Law Procedure
Act, 1852, as “a wrong independent of contract.”
If we use the word “ wrong,” as equiyalent to viola-
tion of a right recoghized and enforced by law by
means of an action for damages, the definition is

sufficiently accurate, but scarcely very lugd ; for it
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gives no clue as to what constitutes a wrong or
violation of a right recognized and enforced by law.
« -A recently published text book (a), by a distin-
guwhed American diawyer, defines a tort as a breach
of duty fixed by law, and redressable by a suit for
damages; but this definition does not seem to con-
woy much information to the reader, and confessedly
requires an elaborate explanatory dissertation.

Perhaps Professor Pollock, in his work on torts (0),
gives the most complete definition; but I cannot
help thinking that, excellent as it is, the student is
more likbly to grasp the legal meaning of the word
“tort” from the brief definition which I have
attempted. .

It will be perceived from this, that three distinct
factors are necessary to constitute a tort according to
our law. Ifirst, there must be some act or omission
on the part of the person committing the tort (the
defendant), unauthorized by law, and not being a
breach of some duty undertaken by contract.
‘Secondly, this wrongful act or omission must, in
‘some way, inflict an injury, special, private, and
peculiar to the plaintiff, as distinguished from an
injury to the public at large; and this may be either
by the violation of some right in rem, that is to
'say, some right to which the plaintiff is entitled as
against the world at large, or by the infliction on
thim of some plrticular and substantial loss of money,
health, or .mat.erial comfort. Thirdly, the wrongful

¢

(a) Bigelow’.s Elements of the Law of Torts.
" See Pollock on Torts, p. 19.
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DAMNUM ABSQUE INJURIA. , 7

act injurious to the plaintiff must fall within some
class of cases for which the recognized legal remedy
18 an action for damages. .

It is desigable that the effect ofsthe absence of gny
one of these three factors should be examined a
little more closely.

One often sees it stated in legal works that &
damnum absque tnjurid 18 not actionable, but that an
injuria sine damno is. This jingle has probably
puzzled many generations of students, but it comes
to very little when dissected.

By dammnum is meant damage in the fubstantial
sense of money, loss of comfort, service, health, or the
like. By injuria is meant an unauthorized interference,
however trivial, with some general right conferred by
law on the plaintiff (ex. gr. the right of excluding
others from a private road). All that the maxims
come to, therefore, is this, that no action lies for mere
damage (damnum), however substantial, caused with-:
out breach of law, but that an action does lie for
ihterference with another’s legal private rights, even
where unaccompanied with damage. JInjuria, there-
fore, in the maxim is not equivalent to breach of law,
but to that limited kind of breach of law which
consists in the violation of another’s private rights

Read by the light of these observations, both the
maxims in question are correct. For the interruption
of a legal right, Lhowever temporafy and however
slight, is considered by the law to be damaging,
and a proper subject®for reparation ; and substantial
damages have more than once (111 cases of false
imprisonment) been awarded, where the, plaintiff’s
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surroundings were very considerably improved during
his unlawful detention. But when no pfivate right
(ex. gr. Liberty) ‘has been invaded by a wrongful act,
theg no action wil] lie unless the plainfiff has sus-
tained actual loss or damage.

The reason for all this is very clear. In the case
of the invasion of a private right, there is a particular
damage inflicted on the plaintiff, and that by means
of a wrongful act, and therefore the defendant ought
to make reparation. DBut where no private right is
infringed, and no particular damage inflicted, but
merely an act or omission not authorized by law is
committed or made, there the grievance, if grievance
it be, is one properly affecting the public and not
any private individual in particular; and if every
member of the public were allowed to bring actions
in respect of it, there would be no limit to the num-
ber of actions which might be brought ( Winterbottom
v. Lord Derby, L. ., 2 Ex. 316). The remedy of
the public is by indictment if the unlawful act
amounts to so serious a dereliction of duty as to
constitute an injury to the public. But if, in addi-
tion to the injury to the public, o special, peculiar,
and substantial damage is occasioned to an individual,
then it is only just that he should have some private
redress (see Lyon v. Fishinongers’ Co., 1 App. Cus.
662; and Fiits v. Hobson, 14 Ch. D. 542).

It will, therefore, be seen that there must be an un-
authorized act or omission causing either an infringe-
ment of some $eneral right, o# inflicting some sub-
stantial private damage. But in addition to this,
the injury must ¥all within some class recognized
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by law, and for which an action for damages is the |
appropriate remedy. For instance, murder is an act
unauthorized by law, and it may inflict most cruel
and particular damage on the family of the mer-
dered man; but, nevertheless, that gives them no
civil remedy against the murderer, So, if oneslibels)
a dead man, his children have no right to redress;
although it may cause them to be cut off from all
decent society. So a breach of trust, although cer-
tainly an act unauthorized by law, and usually fol-
lowed by private and particular loss to the bene-
ficiaries, does not fall within the class cf civil injuries
remediable by an action for damages, and therefore
cannot properly be said to .constitute a tort. It
would appear that since the abolition of the action
of erim. con. the same remarks apply to adultery,
and consequently that subject is omitted from the
present edition of this work.

Having now explained the nature of the elements
which are essential to the constitution of a tort, the
“aftention of the student is invited to a few illus-
trations.

(1) If one trespass upon another’s land without
lawful excuse, that is an interference with an abso-
lute legal right (viz., the right of exclusive posses-
sion of a man’s own land). Moreover, being without
excuse, it is an act not authorized by law, and conse-
quently the two elements of an unauthorized act and
the consequent infringement of a legal right are
present, and an action for tort may be maintained.
But if the trespass were committed in self-defence,
in order to escape some pressing danger, then na
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else who attempts to use the road, either fo
pursue his journey by a less direct rpute, or else to
* remove the obstruction. He can, nevertheless, nob
maintain ansaction, because, althowgh the elemend of
an unauthorized or unlawful act on the part of the
defendant is present, yet there is no invasioneof an
absolute private right, and no substantial damage
peculiar to the plaintiff beyond that suffered by the
rest of the public ( Winterbottom v. Lord Derby, L. R.,
2 Ez. 316).
(6) The defendant leaves an unfenced hole upon
premises adjoining a highway. The plaintiff, in
passing along the highway at night, falls into the
hole, and is injured. Here Joth elements of a tort
are present; for the law does mot authorize the
leaving of an unfenced hole adjacent to a highway,
and likely to be a danger to persons lawfully using
it, and the plaintiff clearly suffers a special and
substantial damage beyond that suffered by the
rest of the public, and accordingly he can recover
“U&mages (Hadley v. Taylor, L. R., 1 C. P. 53).
(6) The plaintiff kept a coffee-house in a narrow
street. The defendants were auctioneers, carrying
on an extensive business in the same neighbourhood,
having an outlet at the rear of their premises next
adjoining the plaintiff’s house, where they were
constantly loading and unloading goods into and
from their vans. The vans intercepYed the light
from the plaintiff’s coffee-house to such an extent
that he was obliged t burn gas nearly all day, and
access to his shop was obstructed, apd the smell from
the horses’ manure made the house uncorgfortable.
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Here there was an unauthorized state of facts consti-
tuting a public, nuisance, but there was also a direct
and substantial private and particular damage to the
plentiff, beyond ¢hat suffered by the.rest of the
public, 80 as to emtitle him to maintain an action
(Benjemin v. Storr, L. R., 9 C. P. 400).

» (7) A person is guilty of negligence, or violence,
whereby the plaintiff’s servant is injured, and inca-
pacitated from performing his usual duties. Here the
loss of service is a substantial deprivation of comfort
sufficient to give the plaintiff a right of action (Ber-
ringer v. G. E. R. Co., 4 C.P.D. 163). There is,
however, a curious exception to this, viz., that where
the servant is killed onthe spot, no action lies by the

master (Osborn v. Gillett, Li. R., 8 Ex.

Artr. 2.—Classification of unauthorizsed Acts or Omis-
sions constituting one element of a Tort.

Acts unauthorized by law, and which, when,
coupled with the invasion of a right or the
infliction of substantial damage, constitute a
tort, may be conveniently divided into the
following classes, viz. :—

5 (a) Malicious acts, or acts so reckless as to
1mply malice;

. (b) Negligent acts or omissions;

. (¢) Acts ®r omissionssin relation to the
user of property or otherwise not

- I . .
. depending on malice or negligence;
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(d) Acts without legal justification directly
infringing another’s private rights.

In the werds of Pratt, C. J., “storts are infinitely
various, for there is not anything in nature that may
not be converted into an instrument of misehief”’
(see Chapman v. Pickersgill, 2 Wils. 146). It is, there-
fore, hopeless to attempt any definition of what con-
stitutes an unauthorized act or omission, upon which
an action for tort may be founded; but, broadly
speaking, the above classification may, perhaps, give
the student some standard by which to’ measure
particular cases.

Class (a) covers cases of defamation, malicious pro-
secution and arrest, maintenance, seduction, and

fraud.

Class (b) comprises all cases arising out of the
breach of the duty of care. ‘

Class (c) includes all cases coming under the maxim
ic utere tuo ut alienum non ledas: ex gr. nuisances.

Class (d) requires some explanation, because 1t is!
the one class where, at first sight, the unauthorized
act and the consequent injury appear to be insepar-
able. And no doubt the same act does often con-
stitute both elements of a tort, as, for instance, where
one beats another, the act of beating 1s primad facie
both an unauthorized act and an invasion of a right.
It is not, however, necessarily so, for suppose the
beating is administered by the order of’ a court having
jurisdiction to inflict “the cat,” there the beating is
not an unauthorized act, although it is an interference
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with the general right of the subject to immunity
from battery. .Consequently, although the same act
may, and often does, of itself combine both elements
of @ tort, it is diwisible for the purpoges of legal
analysis i~to the two elements which must exist if
the act is actionable. In all such cases we must ask
ourselves the questions: (1) Is the act one which is
unanthorized ? and (2) Is it an act which if unautho-
rized violates a legal right? This class embraces all
| those unauthorized violations of the rights of person
and property conferred by law on every member of
the community, including assault and battery, false
- imprisonment, trespass on and dispossession of lands,
trespass to and conversion of personal property, in-
fringement of patents and trade marks, and the
like.

Gtenerally, the classification above attempted makes
no pretence to scientific accuracy. Some of the
classes may, and doubtless do, overlap one another.
All that is attempted is to give the student a rough
idea of the various kinds of unauthorized acts &6
omissions, which may constitute the first element of
a tort, and in the absence of which no amount of loss
or damage will suffice to give a right of action.

Arr. 3.—0f Volition and Intention in relation to th
unguthorigsed Act or Omission. :

(1) The unauthorized act or omission must
be attributable to active or passive volition
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on the part of the party to be charged, other-
wise it will not constitute an ¢lement of a
tort. ‘

(2) Nevertheless a want Jf knowledge *of
its illegality and appreciation of its ,pro-
bable consequences affords no excuse, except
in cases in which malice or fraud are of the
cssence of the unauthorized” act or omission.
For every person is presumed to intend the
probable consequence of any voluntary act
or omission of his.

(3) Where an act or omission is done or
made under the influence®of pressing danger,
and was necessary in order to escape that
danger, there is a presumption that it was
done or made involuntarily.

The student must carefully distinguish between
ke voluntary nature of the act or omission and the
want of knowledge or appreciation of the fact that it
was in fact an act or omission not authorized by law.
It would be obviously unjust to charge a man with
damage caused by some inevitable accident, over
which, or over the causes of which, he had no con-
trol. On the other hand it would be highly dan-
gerous to admit the doctrine, that a man who does
an act, or makes an omission voluntarily, should be
excused the consequermes because of Yack of judg-

ment or by reason of ignorance.
The following illustrations will, however, help to
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accentuate the difference better than pages of expla-
nation :— ‘

« (1) A butcher owns a horse which has always stood
quietly at the customers’ doors while the butcher ap-
plied for orders. On one occasion, being frightened
by a passing steam roller, the horse runs away, and
knocks down and severely injures the plaintiff. Here
the butcher 1s liable; for he voluntarily left the
horse in a public Yﬁighvmy unattended. That was
the unauthorized omission from which the damage to
the plaintiff arose. No doubt the butcher never in-
tended to hurt the plaintiff, nor did he voluntarily
cause the horse to run away ; but having once volun-
tarily omitted to take a precaution which the law
required of him, the fact that he did not foresee, and
from past experience had no reason to apprehend, the
result, affords no excuse.

(2) A person has an unguarded shaft or pit on his
premises. If another, lawfully coming on to the
premises on business, falls down the shaft, and is
injured, he may bring his action, although there we:
no intention to cause him or anyone else any hurt.
For the neglect to fence the shaft was an unautho-
rized omission, and the fall of the plaintiff was a
probable consequence of it (Zndermaur v. Dames,
L. R., 2 C. P. 311; White v. France, 2 C. P. D,
308).

(3) The défendants, a burial board, planted on
their own land, and about four feet distant from
their boundary railings, a ®yew tree, which grew
through and be‘yond the railings, so as to project
over an_adjoining meadow which was hired by the
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plaintiff fop pasture. The plaintiff’s horse, feeding
in the meadow, ate of that portion ofe the tree which
projected, and died of the poison contained therein’
The tree was planted and grown With the knowledge
of the defendants:—Held, that the defendants were
liable (Crowhurst v. Amersham Burial Board, % Eg.
D. 5; and see Lax v. Corp. of Darlington, 5 Ez. D.
28).

(4) On the other hand, where an ordinarily quiet
horse was being driven along a highroad by the
defendant, and suddenly bolted and injyred the
plaintiff’s horse, it was held that the defendant was
ot liable, because the injury to the plaintiff’s horse
was not attributable to any woluntary unauthorized
act or omission of his ( Wakeman v. Robinson, 1 Bing.
2135 Mansoni v. Douglas, 6 Q. B. D. 145; and Tillett
v. Ward, 10 Q. B. D. 17).

(5) Under the Metropolis Local Management Act
(18 & 19 Viet. ¢. 120), a duty is imposed upon the
vestry, of properly cleansing the sewers vested in
‘them. TUnder the premises of the plaintiff was an
old drain, which was one of the sewers vested in the
vestry. This drain having become choked, the soil
therefrom flowed into the cellars of the plaintiff and
did damage. In an action against the vestry, the
jury found (infer alia) that the obstruction was
unknown to the defendants, and coy]d not by the
exercise of reasonable care have been known to
them. Held, that upgn this finding the defendants
were entitled to the verdict (Hammond v. Vestry of
St. Pancras, L. R., 9 C. P. 316, and see also Losce v.
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Buchanan, 51 New York Rep. 476, in relgtion to the
liability of the owner of a steam boiler).
" (6) Itis a rule of law, that where one brings on
to ‘his property for’his own purposes, andecollects and
keeps there, any substance likely to do injury to his
neighbour if it escapes, he must keep it at his peril.
Yet where the escape could not have been prevented
by any possible means, he will not be liable, as will
| be seen from the well-known case of Nichols v. Mars-
land (L. R., 10 Ex. 255, and on appeal, 2 Er. D. 1).
The facts there were as follows:—On the defen-
dant’s land were artificial pools containing large
‘quantities of water. These pools had been formed by
damming up, with artificial embankments, a natural
stream which rose above the defendant’s land, and
flowed through it, and which was allowed to escape
from the pools by successive weirs into its original
course. An exfraordinary rainfall caused the stream
and the water in the pools to swell, so that the arti-
ficial embankment was carried away by the pressure,
and the water in the pools, being suddenly loosed;
rushed down the course of the stream and injured the
plaintiff’s adjoining property. The plaintiff having
brought an action against the defendant for damages,
the jury found that there was no negligence in the
construction or maintenance of the works, and that
the rainfall was most excessive, and amounted to a
vis major or visitation of God. Under these circum-
stances, 1t waz held that no agtion was maintainable,
“because, as Bramwell, B., said, “the defendant had
done nothing wrnong ; he had infringed no right. It
was not® the defendant who let loose the water and
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sent it to degtroy the bridges. He did, indeed, store
it, and stored it in such quantities that if it were let
loose it would do, as it did, mischief. But suppose a
stranger let it loose, would the defendant be liable?
If so, then if a mischievous boy bored a hole in a
cistern in any London house, and the water did
mischief to a neighbour, the occupier would be liable;
but that cannot be. Then why is the defendant
liable, if some agent over which he has no control lets
the water out? The defendant merely brought the
water to a place, whence another agent let i loose,
but the act is that of an agent he cannot control” (see
also Nitro-Phosphate Co. v. London and St. Katharine’s
Dock Co., 9 Ch. D. 503). ‘

(7) And so again where the reservoir of the de-
fendant was caused to overflow by a third party
sending a great quantity of water down the drain
which supplied it, and damage was done to the
plaintiff, it was held that the defendant was not
ligble ; Kelly, C. B., saying :—* It seems to me to
be. 1mmater1al whether this is called a ¢is major or
the unlawful act of a stranger; it is sufficient to say-
that the defendant had no means of preventing the.
occurrence ”’ (Box v. Jubb, 4 Ex. D. 77).

(8) The above cases must be carefully distim-
guished from the well-known leading case of Rylands
v. Fletcher (L. R., 3 H. L. 330), the facts of which,
were as follows:—The plaintiff was the lessee ofsi
mines. The defendan} was the owner of a mill,
standing on land adjoining that under which the!
mines were worked. The defendané desired to con-
struct a reservoir, and employed competent pérsons to

c2
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construct it, so that there was no question of negli-
gence. The Pplaintiff had worked his mines up to a
spot where there were certain old passages of disused
mines ; these passages were connected with vertical
shafts, communicating with the land above, which
had ‘also been out of use for years, and were ap-
parently filled with marl and earth of the surrounding
land. Shortly after the water had been introduced
into the reservoir, it broke through some of the
vertical shafts, flowed thence through the old
passages, and finally flooded the plaintiff’s mine.
It was contended on behalf of the defendant that
there was no negligence on his part, and that if he
were held liable, it would make every man respon-
sible for every mischief he occasioned, however
involuntarily, or even unconsciously, whereas he
contended that knowledge of possible mischief was of
the very essence of the liability incurred by occasion-
ing it. The House of Lords, however, held the
defendant to be liable on the ground that “ a pergon
who, for his own purposes, brings on his land, and
collects and keeps there, anything likely to do mis-
chief if it escapes, must keep it at his peril, and if he
does not do so is primd facle responsible for all the
damage which is the natural consequence of its
escape.” It therefore appears that the act which was
not authorized by law was the allowing the water to
escape, and whether this was the result of negligence,
or whether €t was the resuld of o latent and undis-
covered defect in the engineering works, was quite
immaterial. The escape of the water was catised by
something of which the defendant was ignorant,
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by something altogether beyond his control or voli-
tion, like a visitation of Providence ar the act of a
third party. As Mellish, L. J., said in Nickols v.
Marsland (20 Ex. D. 5), “if indeed the damages
were caused by the act of the party without more—as
where a man accumulates water on his own éand,
but, owing to the peculiar nature or condition of the
soil, the water escapes, and does damage to his
neighbour—the case of Rylands v. Fletcher establishes
that he must be held liable.”” DBut where there is
something more—either the act of God or of a third
party—which is the proximate cause of the damage,
then Rylands v. Fletcher has no application. This of
course, however, presupposes fhat the damage has
been solely caused by the act of God or of a third
party, and that the defendant has not contributed to
it by some distinct breach of duty (as in The Nitro-
Phosphate Co. v. London and St. Katharine’s Dock Co.
sited above) (Harris v. Mobbs, 3 Ex. D. 268; Clark
v. Chambers, 3 Q. B. D. 327).

The dlstlnctmn between Rylands v. Fletcher on the
one hand, and Nickols v. Marsland and Box v. Jubb
n the other, is no doubt subtle and difficult for the
ay mind to grasp ; but it shortly comes to this, that
v man is not liable for the acts of God or a third
sarty, unless (1) he has committed some distinot
oreach of duty, or (2) where he has taken upon him-
self to construct a dangerous work, and’ such work is
n fact defective, whether owing to the_constructor’s
1egligence or not ; for flaving taken upon himself to
nake it, he must be taken to guarantee that it is fit
or the purpose for which it is made (see algp Hard-
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man v. N. E. R. Co., 3 C. P. D. 168 ; and Fletcher v.
Smith, 2 App..Cas. 781).
< (9) A person wrongfully threw a squib on to a
stull, the keeper of which, in self-defence, threw it off
again ; it then alighted on another stall, was again
throxn away, and, finally exploding, blinded the
plaintiff. The liability of the persons who threw it
away from their stalls in self-defence was not the
question before the court, but a dictum of Chietf
Justice De Grey 1s a good illustration of the rule.
He said, “Jt has been urged, that the interven-
tion of a free agent will make a difference; but I
do not consider Willis and Ryal (the persons who
merely threw away the squib from their respective
- stalls) as free agents in the present case, but acting
. under a compulsive necessity for their own safety
‘and self-preservation’ (Scott v. Shepherd, 2 W. DI.
| 894). The first illustration to Art. 1 (supra) is
another example of the rule that a person acting
under the influence of pressing danger is not_a
voluntary agent. |

Art. 4.—0f the connection of the Damage with the
unauthorized Act or Omission.

There will be no tort where the loss or
damage is such as would not usually he
found to follow from theeunauthorized act or
omission, upless it can be shown that the

e e

defendant knéw, or had reasonable means of
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knowing,, that consequences not usually re-
sulting from such an act or omission were,

by rcason of some existing cause, l1kely td

intervene so as to cause such damage.

(1) The defendant, in breach of the Polige Act
(& 3 Vict. c. 47, 5. 51), washed a van in a public
street, and allowed the waste water to run down the
gutter towards a grating leading to the sewer, about
twenty-five yards off. In consequence of the ex-
treme severity of the weather, the grating was
obstructed by ice, and the water flowed ovér a por-
tion of the causeway, which was ill-paved and un-
even, and there froze. Therg was no evidence that
the defendant knew of the grating being obstructed.
The plaintiff’s horse, while being led past the spot,
slipped upon the i1ce and broke its leg. In giving
judgment in an action brought in respect of this
damage, Chief Justice Bovill said : ‘““ No doubt one,
who commits a wrongful act is responsible for the:
ordinary consequences which are likely to result
therefrom;”’ but “where there is no reason to expect
it, and no knowledge in the person doing the wrong-
ful act, that such a state of things exists as to render
the damage probable, if injury does result to a third.
person it is generally considered that the wrongful,
act is not the proximate cause of the injury, so as to;
render the wrongdoer liable to an 8ction. If the
drain had not been stopped and the road had been
in a proper state of repair, the water would ‘have
passed away without doing any mlsch1ef to anyone.
Can it then be said to have been'the ordjnary and
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probable consequence of the defendant’s aet that the
water should hgve frozen over so large a portion of
the street so as to occasion a dangerous nuisance ?
I think not. Thete was no distinct evidence to show
the cause of the stoppage of the sink or drain, or that
the defendant knew it was stopped. He had a right,
then, to expect that the water would flow down the
gutter to the sewer in the ordinary course, and, but
for the stoppage (for which the defendant is not
responsible), no damage would have been dome.”
And accordingly judgment was given in favour of
the defehdant (Skarp v. Powell, L. R., 7 C. P. 258).

(2) But where water, which had trickled down
from a waste-pipe at a railway station on to the
platform, had become frozen, and the plaintiff, a
passenger, stepped upon it and fell and was injured,
the court held the defendants liable, on the ground,
probably, that the non-removal of @ dangerous
nuisance, like ice, from their premises, was the proxi-
mate cause of the injury (Skepherd v. Mid. R. Co.,
cited by plaintyff arguendo ; Sharp v. Powell, supra). =

ART. 5.— Where Damage would Lave been suffered in
the absence of unauthorizsed Act or Omission.

| Where th¢ elements of a tort are present,
the fact that similar damages would have been
fsuffgred by the plaintiff, even if the wrongful
act or omission had not been done or made
by the defendant, does not excuse the latter.
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It is, hogever, open to him to show, if he
can, that there is a substantial and ascertain-
able portion of the damages fairly to be attri-
buted solely to the other circumstances, and
in that case he is entitled to a proper dgduc-
tion in that respect (sce Nitro- Phosphate Co. v.
London and St. Katharines Dock Co., 9 Ch. D.

503).

Thus where it was the duty of the defendants to
keep a river wall at a height of four feet two inches
above Trinity high water mark, and they only kept it
at a height of four feet, and an extraordinary tide
rose four feet five inches, and flooded the plaintiffs’
works ; 1t was held, that as the defendants had
committed a breach of duty in not building their
wall to the proper height, and some damage having
been suffered in consequence thereof, an action lay
against them, although even if the wall had been of
the required height, the tide would still have over-
flowed it. James, L. J., said :—*“ Suppose that the
same damage would have been done by the excess of
height of the tide if the wall had been of due height
as has been done; yet if the damage has been done
by reason of the wall not being of due height, the
defendants are liable for that damage arising from
that cause, and are not excused because they would
not have been liable for similar damage if it had been
the result solely of some other cause; and moreover,
long before the tide rose even to four feet, it began
to flow over towards and into the plaintiffy’ works,
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and of course the defendants cannot gscape their
liability for the damage so occasioned, because the
°tide afterwards went on swelling and swelling, even
ifvit could be sh8wn that the same damage would
have Dbeen occasioned by that additional height of
water if the wall of the defendants had been in
proper condition. They had been guilty of neglect,
and had done damage before the extra height had
been reached, and their liability to the plaintiffs was
complete when the damage was done. . . . No doubt
if the court can see on the whole evidence [as they
could not see in that case | that there was a substan-
tial and ascertainable portion of the damage, fairly
to be attributed solely 6o the cacess of the tide above the
proper height which it was the duty of the defendants to
maintain, occurring after the excess had occurred, and
which would have happened if the defendants had
done their duty, then there ought to be a proper
deduction in that respect” (Nitro-Phosphate Co. v.
London and St. Katharine’s Dock Co., 9 Ch. D. 526 ;
and see also Clark v. Chambers, 3 Q. B. D. 327, and
Harris v. Mobls, 3 Exr. D. 268).

Arr. 6.—T0 what Extent Civil Remedy interfered with
where the unauthorized Act or Omission constitutes

a Felony.

(1) Wher® any unauthvrized act or omis-
sion 1s, or gives rise to consequences which
make if, a felony, and it also violates a
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private right, or causes private and peculiar
damage to an individual, theelatter has a
good cause of action. )

(2) Buf (semble) the pohcy of the law will
not allow the person injured to seck, civil
redress, if he has failed 1 his duty of bring-
ing, or endeavouring to bring, the felon to
justice.

(3) Where the offender has been brought
to justice at the instance of some third person
injured by a similar offence, or where prose-
cution 1s 1mposs1ble by reason of the death
of the offender, or (?) by reason of his escape
from the Jun.sdlctlon before a prosecution
could by rcasonable diligence have been
commenced, the right of action is not sus-
pended (POI Ba(rfrallay, L. J., Ex parte Ball,
7e Shepherd, 10 Ch. D. 673, and see per
Cockburn, C. J., Wells v. Abrahams, L. ., 7

Q. B. 557).

But although this would seem to be the rule, it is
extremely doubtful how it can be enforced. It is
certainly no ground for the judge at the trial to
direct a nonsuit (Wells v. Abrahams,sup.). It can-
not be raised by demurrer (Roope v. D’Avigdor,
10 Q. B. D. 412) ; ngr by plea, because the effect of
that would be to allow a party to set up his own
criminality. But it has been suggested, that if an
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action were brought against a person who,was either
in the course of being prosecuted for felony, or was
Kable to be prosecuted for felony, the summary
jurtsdiction of the‘court might be invoked, to stay
the proceedings which would involve an undue use,
probally an abuse, of the process of the court (per
Cockburn, C. J., Weils v. Abrahams, sup.). And in
the same case, Blackburn, J., said, “I do not see how
a plaintiff can be prevented from trying his action,
unless the court, acting under its summary jurisdic-
tion, interfere.” . . . “TFrom the time these
cases were decided, there is no reported instance of
the court having interfered to stop an action until
we come to Gimson v. Woodful, 2 C. & P. 41. That
case went to this extent, that where a horse had been
stolen by A., and DB. afterwards had the horse, the
owner could not afterwards bring an action to recover
it from B., unless he had prosecuted A. But in
White v. Spettigue (13 M. & W. G03) that was ex-
pressly overruled. The last case i1s Wellock v. Con-
stantine, 32 L. J., C. P. 285 . . . ¢ Tha’c
case, I think, cannot be treated as an authority;”

. ‘“to say that because it was for the interest
of the public, the action should be stayed until the
indictment was tried, and for this purpose to nonsuit
the plaintiff, or to direct the jury to find a verdict for
the defendant g.pon issues not proved, seems to me to
be erroneous.’

In Ez parte Ball, re Shepherd (10 Ch. D. 667),
Bramwell, L. J., said: There is the judgment in
» parte Elliott (3 Mont. & A. 110), besides the
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expressed wpinion for centuries, that the felonious
origin of a debt is in some way an itipediment to its
enforcement. But in what way? I can thmk of
only four pdssible ways:—1. That no cause of actlon !
arises at all out of a felony. 2. That it does not arise
till prosecution. 3. That it arises on the act, but is
suspended till prosecution. 4. That there is neither
defence to, nor suspension of the claim by, or at the
instance of the felon, but that the court of its own
motion, or on the suggestion of the crown, should stay
proceedings till public justice is satisfied. It must be
admitted that there are great difficulties in the way
of each of these theories. That the first is not trueis
shown by Marsh v. Keating (1°Bing. N. C. 198), where
it was held, that prosecution being impossible, a felony
gave rise to a recoverable debt. It is difficult to sup-
pose that the second supposed solution of the problem
iscorrect. That would be to make the cause of action
the act of the felon plus a prosecution. The cause of
agtion would not arise till after both. Till then, the
statute of limitations would not run. In such a case
as the present, or where the felon had died, it would
be impossible. And it is to be observed that it is
never suggested that the cause of action is the debt
and the prosecution. The third possible way is at-
tended by difficulties. The suspension of a cause of
action is a thing nearly unknown to thedaw. It exists
where a negotiable instrument is given for a debt, and
in cases of compositions with creditors,end these were
not held till after much doubt and contest. There
may be other instances. And whatds to happen? Is
the statute of limitations torun? Suppose the debtor
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or his representative sue the creditor, is¢his set-off
suspended ? Then how is the defence of impediment
to be set up? Byplea? That would be contrary to
the rule, nema allegans suam turpitudinem 8t audiendus.
Besides it would be absurd to suppose that the debtor
himseff ever would so plead, and face the conse-
quences. Then is the fourth solution right? No-
body ever heard of such a thing; nobody in any case

or book ever suggested it till Mr. Justice Blackburn
did as a possibility. Is it left to the court to find it
out on the pleadings? If it appears on the trial, is
the judge to discharge the jury ? 1low is the crown
to know of 1t? There are difficulties, then, in all the
possible ways in which bne can suppose this impedi-
ment to be set up to the prosecution of an action.
But, again, suppose it can be, what is the result? It
has been held, that when the felon is executed for
another felony the claim may be maintained. What
18 to happen when he dies a natural death, when he
goes beyond the jurisdiction, when there is a prose-
cution, and an acquittal from collusion or carelessness
by some prosecutor other than the party injured ?
All these cases create great difficulties to my mind in
the application of this alleged law, and go a long way
to justify Mr. Justice Blackburn’s doubt. Still after
the continued expression of opinion and the cases of
Ex parte Elligtt and Wellock v. Constantine, I should
hesitate to say that there is no practical law as alleged
by the respondent.” TUnfortynately the point was
not necessary for the decision in Er parte Ball, and
oonsequently the daw still remains in & very hazy and
unsatisfattory state, with regard to which it is im-
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possible to express any opinion with confidence. How-
ever, the rule, as above expressed, has received the
sanction of nearly three centuries; and although the
criticisms of Lord Justice Bramwell’throw some doubt
upon its accuracy, it must, I think, be taken to be
law until it is expressly overruled. ¢
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CHATTER II.

VariatioNn IN THE (ENERAL PRINCIPLE WHERE

THE UNAUTHORIZED Acr orR OMISSION IS ONE
FORBIDDEN BY STATUTE.

ARrr. 7.—General Rule.

(1.) When a statute gives a right, or creates
a duty, n favour of an individual or class,
then, if no penalty is attached, any infringe-
ment of the right or breach of the duty will
be a tort remediable in the ordinary way
(Dormont v. Furness . Co., 11 Q. B, D. 498).

(2.) But where a penalty is attached
whether recoverable by the party aggrieved
or not), it then becomes a question whether
the legislature intended that the penalty
should be the only satisfaction, or whether,
in additiom, the party injured should be
entitled to sue for damages.

(3.) In the case of a private act imposing
an active duty, the penalty will primd facie
be taken to {e the only remedy given for
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breach of the duty (Atkinson v. Newcastle Water
Co., 2 Ex. D. (C. A.) 444). ’

(1) By acts of parliament the hftrbour of B. was
vested in the defendants, and its limits were defined.
The defendants had however jurisdiction over the
harbour of P. and the channel of P. beyond those
limits, for the purpose of, infer aliu, buoying *the
said harbour and channel.” A moiety of the net
light duties to which ships entering or leaving the
harbour of P. contributed, was to be paid to the
defendants and to be applied by them in, inter alia,
buoying and lighting the harbour and channel of P.
A vessel was wrecked in the°channel of P., which
under the Wrecks RRemoval Act, 1877 (40 & 41 Vict.
c. 16), s. 4, the defendants had power to, and did
partially, remove. The wreck not removed was not
buoyed, and the plaintiff’s vessel was in consequence
wrecked :—Held, that the statutes imposed upon the
_defendants an obligation to remove the wreck from
“the channel, or to mark its position by buoys, and
that not having done so they were liable in damages
to the plaintiff (Dormont v. Furness Railuay Co., 11
Q. B. D. 496).

(2) At one time it was generally considered that,
when a statute gave a right or created a duty in
favour of an individual or class, thqn, unless it
enforced the duty by a penalty recoverable by the
party aggrieved (as diginguished frome a common
informer), any infringement of such right, or breach
of such duty, would, if coupled with sactual damage,
be a tort remediable in the ordinary way® This
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notion was founded upon the judgment an the case
of Couch v. Steel (3 E. & B. 402), but is no longer
o correct statement of the law. Thus, water com-
panies are by act of parliament obliged to keep their
pipes, to which fire plugs are attached, constantly
charded with water at a certain pressure, and are to
allow all persons, at all times, to use the same for
extinguishing fire without compensation; and for
neglect of this duty a penalty is imposed, recoverable
by a common informer. On a demurrer to a declara-
tion by which the plaintiff claimed damages against
a water company for not keeping their pipes charged
as required, whereby his premises were burnt down,
it was held by the Court of Appeal that the action
would not lie, Lord Cairus, L. C., saying :—* Apart
from authority, I should say without hesitation that
it was no part of the scheme of this act to create any
duty which was to become the subject of an action
at the suit of individuals, to create any right in indi-
viduals with a power of enforcing that right by action,
but that its scheme was, having laid down certain
duties, to provide guarantees for the due fulfilment of
them, and where convenient to give the penalties, or
some of them, to the persons injured, but, where not
convenient so to do, then simply to impose public
penalties, not by way of compensation but as a
seourity for the due performance of the duty. To
split up the 43rd section, and to say fthat in those
cases in whiclh a penally 18 to go inlo the pocket of the
individual injured there 18 to be no right of action, but
that where no peyalty is so given to the individual there
18 fo be<a right of action, 3 to violate the ordinary rules



STATUTORY TORTS. 35

of constructidn.” His lordship then referred to Couch
v. Steel, and continued, “I must venture, with great
respect to the learned judges who dgcided that casg,
and particularly to Liord Campbell, to express grave
doubts whether the authorities cited by Lord Camp-
bell justify the broad general proposition that appears
to have been there laid down, that wherever a statutory
duty is created, any person, who can show that he has
sustained injuries from the non-performance of that
duty, can bring an action for damages against the
person on whom the duty is imposed. I cannot but
think that ¢that must to a great extent depend on the
purcicwe of the legislature wn the particulur statute,
and the language which they hale there employed, and
more especially when, as here, the act with which the
court has to deal s not an act of public and general
policy, but is rather in the nature of a private legislative
bargain with a body of undertakers, as to the manner in
which they will keep up certain public works.” (Atkin-
son v. Newcastle Water Co., 2 Exr. D. 441 ; and see
also Colicy v. L. & N. W. Ry. Co., 5 Ex. D. 277 ;,
and Vallunce v. Falle, 13 Q. B. D. 109.)

(3) On the other hand, where, by 4 & 5 Vict.
c. 45, 5. 17, a penalty is imposed upon unauthorized
persons unlawfully importing books, reprinted abroad,
upon which copyright subsists, the remedy by action
18 not taken away from the authors; feor there is @
right created in their favour, and the penalty is
cumulative (Novello v. Sydlow, 12 C. B. 388 ; and for
other instances of the enforcement of statutory rights
or duties by action, see Ross v. Rugge Price, 1 E:v D.

D2
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269, and Geddis v. Proprietors of Bann#Reservoir, 3
_ App. Cas. 4307,

Arr, 8.—Where the Act or Omission is forbidden to
precent a particulur Mischief.

Where a duty is created by a statute for
'the purpose of preventing a mischief of a
particular kind, a person who, by reason of
another’s neglect of the statutory duty,
suffers a loss of a different kind, is not
entitled to maintain an action for damages

in respect of such Toss (Gorris v. Secott, L. R.,
9 Ex. 125).

(1) Thus, in the above case, the defendant, a
shipowner, undertook to carry the plaintiff’s sheep
from a foreign port to England. On the voyage,
some of the sheep were washed overboard, by reason
of the defendant’s neglect to take a precaution’
enjoined by an order of the Privy Council, which
was made under the authority of the Contagious
Diseases (Animals) Act, 1869. It was, however,
held, that the object of the statute and order being
to prevent the spread of contagious disease among
animals, angd not to protect them against the perils of
the sea, the plaintiff could not recover.

(2) And .s0, where certaip regulations were estab-
lished by statute for the management of the pilchard
fishery, and enforced by the imposition of penalties,
it wassheld, that a fisherman who had lost his proper
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turn and stgtion, according to the regulations, through
the breach of them by another fishesman, could not
maintain an action for damages against him for the:
loss of a valuable capture of fish, which the latwer
had taken, through being in such wrong place. For
the object of the statute was to regulate the fishery,
and not to give any individual fisherman a right to
any particular place (Stevens v. Peacocks, 11 Q. B.
741).

ARrr. 9.— The Observance of Statutory Precautions does
not restrict Common Law Liability.

Unless a statute expressly or by necessary
implication restricts common law rights, such
rights remain unaffected.

Thus, the defendant was possessed of a steam
traction-engine, and whilst it was being driven by
the defendant’s servants along a highway, some
sparks escaping from it set fire to a stack of hay of
the plaintiff’s standing on a neighbouring farm.
The engine was constructed in conformity with the
Locomotive Acts, 1861 and 1865, and there was no
negligence in the management of it. It was never-
theless held that the defendant was liable, on the
ground that the engine being a dangerous machine
(and, therefore, within the doctrine & Fletcher v.
Rylands) an action would have been maintainable at
common law, and that the Locomotive Acts did not
restrict the common law liability (Powell v.

9 Q. B. D. 597.)
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CHAPTER IIIL

[ S

VARIATIONS IN THE (FENERAL DPRINCIPLE WHERE
THE UNAUTHORIZED AcT OR OMISSION ARISES
OUT OF THE PERFORMANCE OF A CONTRACT.

\ Awr. 10.—Cases where Tort and Contract overlap.

WHENEVER there is a contract, and something
to be done in _the course of the employment,
which is the subject of that contract, if therc
be a breach of duty in the course of that em-
ployment, the plaintiff may recover either in
tort or in contract (Brown v. Boorman, 11 CI.

T 44).

Although a tort has been defined as a wrong in-
dependent of contract, there is nevertheless a class of
injuries which lie on the borderland, as it were,
between contract and tort, and for which an action
ex contractu, or cx delicto, may generally be brought
at the pleasure of the party injured.

(1) Negligénce of professional men.—Thus, if an
apothecary carelessly or unskilfully administer im-
proper medicines to a patienf, whereby such patient
i8 injured, he may sue him either for the breach of
his implied contfact to use reasonable skill and care,
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or for ton{ious negligence, followed by the actual
damage (Sear! v. Prentice, 8 Eust, 84¢y).

(2) The plaintiff, who held a mortgage for 4,600/..
upon lands belonging to one F., agreed to make him
a further advance of 400/ upon having an additional
piece of land, which I'. had subsequently acquired,
added to the former security. The defendant, who
acted as the plaintiff’s solicitor in the matter, omitted
to ascertain (as the fact was) that a third person had
an equitable charge to the extent of 46/ upon this
additional piece of land, in consequence of which the
plaintiff, upon the sale of the property, was unable to
convey without paying this 46/.:—Held, that this
was negligence for which the solicitor was liable
(Whiteman v. Hawkins, 4 C. P. D. 13).

(3) Waste.—So where a person, having an estato
for life or years, commits waste, it is both a breach of
the implied contract to deliver up the premises in as
good a condition as when he entered upon them, and
also an injury to the reversion, which is a violation
of the reversioner’s right, and therefore a tort.

(4) Negligence of owners of market—The defen-
dants were owners of a cattle market, and in the
market-place they had erected a statue, round which
they had placed a railing. The plaintiffs attended
the market with their cattle and occupied a site for
which they paid toll. A cow, belonging to them,
in attempting to jump the railing, thjured herself,
and subsequently died from those injuries. The
jury found that th® rail was dangerous :—Held,
that the defendants having received toll from the
plaintiffs, and invited them to confb into the market
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with their cattle, a duty was imposed upgn them to
keep the market in a safe condition, and therefore an
_action would lie against the defendants for.the loss
systained by thes plaintiffs (Laz v. Corp. of Darling-
ton, 5 Ex. D. 28 ; and see Hyman v. Nye, 6 Q. B. D.

ART. 11.—Privity necessary where the Tort arises out
of the Performance of a Contract.

- Whenever a wrong arises out of the per-
formance of a contract within the meaning
of Art. 10, the following principles apply :—
! (a) No one, not'a privy to the contract,
‘can sue the person who has contracted, in respect
~of such wrong (Tollit v. Shenstone, 5 M. § W.
289 ; Winterbottom v. Wright, 10 M. & W.
109).

(b) But where there is a distinct tort to
the plamntiff altogether separate and apart
from the breach of contract, although con-
nected with it, the plaintiff may sue although
not privy to the contract.

(¢) A4 fortior: if, in addition to the particu-
lar breach of duty committed by the con-
tracting palty to the contractee, the same
circumstancps constitute a tort by a third
party to a third party, the third party so
imnjured may sue the third party so injur-
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ing him (Berringer v. S. E. R. Co., 4 €. P. D.
163)

Illustrations of paragraph (a).—(?) Thus a master
cannot sue a railway company for loss of services,
caused by his servant being injured by the company’s
negligence when being carried by them ; for the
injury in such a case arises out of the contract
between the company and the servant, to which the
master i8 no party (Alton v. Mid. R. Co., 34 L. J.,
C. P. 292).

(2) And so it has been held by the American

courts, that where a steam boiler is defectively and
negligently constructed by a manufacturer, and sold
by him to a purchaser, and subsequently explodes
and injures a third party, the manufacturer is only
liable to the purchaser and not to the third party
(Losee v. Clute, 51 New York Rep. 474, and National,
&c. v. Ward, 100 U. 8. Rep. 195 ; and see also Long-
meid v. Holliday, 6 Ex. 761; and Heaven v. Pender,

9 Q. B. D. 302).

Illustrations of paragraph (b).—(3) On the other
hand, it has been held by the American courts, that
a dealer in drugs who carelessly labels a deadly
poison as a harmless medicine, and sends it so
labelled into the market, is liable to al/ persons,
whether purchasers or not, who, with8ut fault on
their part, are injured by using it as medicine. The
liability of the dealer,*however, arises In that case
not out of any contract, but out of the duty which
the law imposes upon him to avoid #c/s in their tery
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nature dangerous to the lives of othersy (Thomas v.

Winchester, 68 New York Rep. 397). At first sight
. this seems difficult to reconcile with the case of the

 defective boiler; but it is apprehended that the
dxstmctlon consists in this, that the direct and obvious
. consequence of labelling poison as medicine is to
. inflict damage, whereas the fact that a person is
'killed by the bursting of a steam boiler is only a
“remote consequence of its defective construction. In
short, it is not a wrongful act in itself to construct a
- steam boiler defectively, but it ¢s a wrongful act to
i 1abel poison as medicine.
(4) So in cases of fraud (as is hereafter mentioned)
o man is responsible for the consequences of a breach
of a warranty made by him to another, upon the
faith of which a third person acts; provided that
such false representation was made with the direct
intent that it should be acted upon by such third
person (Barry v. Crossbey, 2 Johns. & H. 21).
(6) And so where a father bought a gun for the
use of himself and Zis son, and the defendant sold’
it to him for that purpose, fraudulently representing
it as sound, and it exploded and injured the son; it
was held that he could maintain an action of tort,
although not privy to the warranty (Langridge v.
Lety, 4 M. & W. 338).

(6) So where the defendant sold to A. a hair-wash,
to be used By A.s wife, and professed that it was
harmless, but in reality it was very deleterious, and
injured A% wife, it was héld that she had a good
oause of action against the defendant (George v.
Skivington, L. R. 5 Ezr. 1). This decision has been
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dissented fwom by Field and Cave, JJ., in Heaven v.
Pender (9 Q. B. D. 302), but thei# decision was
reversed on appeal (11 Q. B. D. 503).

(7) So if a surgeon treat a chifd unskilfully, Me
will be liable to the child, even though the parent
contracted with the surgeon (Pippin v. Sheppand, 11
Price, 400).

(8) So “a stage-coach proprietor who may have
contracted with a master to carry his servant, if he
18 guilty of neglect, and the servant sustain personal
injury, is liable to him ; for it /s « misfeasance towards
him if, after taking him as a passenger, the proprietor
drives without due care, and, ag will be seen from the
next rule, ‘a misfeasance is a distinet tort” (Longmeid
v. Holliday, 6 Ex. 767, per Parke, B.).

(9) And so, on the same ground, where a servant
travelling with his master, who took his ticket and
paid for it, lost his portmanteau through the railway
company’s negligence, he was held entitled to sue the
company (Marshall v. York, &e. R. Co., 21 L. J.,
“C. P. 3%).

Illustrations of paragraph (¢).—(10) Where, on
the other hand, a servant took a ticket of the
London and Tilbury Railway Company, who thereby
impliedly contracted to carry him with care and
without negligence, and the servant travelled in a
train drawn by an engine of the South Eastern
Railway Company, and the latter cgmpany also
provided the mgnalman and so on, and owing to
their negligence a collision happened& and the servant
was injured, it was held that the master could sue
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the South Eastern Railway Company. ¥or although
he could not kue the London and Tilbury Company,
because, qgud them, the wrong was one arising out of
oontract in respéot of which the servant alone could
sue, yet the negligence of the South Eastern Railway
Comwpany did not arise out of any contract. They
were entire strangers to the contract, and their tort
was a tort pure and simple, and consequently the
master could sue in respect of it (Berringer v. 8. E.

R. Co., 4 C. P. D. 163).

Art. 12.—Dutics gratuitously undertaken.

The confidence induced by undertaking
any service for another 1s a sufficient legal
consideration to creatc a duty in its perform-

ance (Coggs v. Bernard, 1 Sm. L. Ca. 177,
6th ed.). '

Misfeasance.—There is a class of contracts which
are particularly nearly allied to torts. Such are
gratuitously undertaken duties. Such duties are not
contracts in one sense, namely, that, being without
consideration, the contractor is not lable for their
nonfeasance, f.c., for omitting to perform them.
But, on the other hand, if he once commences to
perform theln, the contract then becomes choate as it

» by virtue of the above rule—
(1) ,Thus, }h the above case, the defendant
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gratuitously*promised the plaintiff to remove several
hogsheads of brandy from one cellar to*another, and,
in doing so, one of the casks got stayed through his
gross negligence. Upon these facts it was decided
that the defendant was liable; for although his
contract could not have been enforced against him,
yet, having once entered upon the performance of it,
he thence became liable for all misfeasance.

(2) Again, the defendants, the Metropolitan Dis-
trict Railway Company, have running powers over
the South Western Railway between Hammersmith
and the New Richmond Station of the South Western
Company. Above the booking-office at the Richmond
station are the words ““ South«Western and Metro-
politan Booking Office and District Railway.” The
plaintiff took from the clerk there employed by the
South Western Company a return ticket to Hammer-
smith and back. The ticket was not headed with
the name of either Company, but bore on it the words
“vid District Railway.” On his return journey
‘from Hammersmith the plaintiff travelled with this
ticket in a train belonging to the defendants and
under the management of their servants. The
carriage being unsuited for the New Richmond
Station platform, the plaintiff, in alighting, fell and
was hurt. He brought an action against the defen-
dants, and the jury found negligence in them :—
Held, that having invited or permitted the plaintiff
to travel in their train, the defendants were bound to
make reasonable provision for his safety; and that
there was evidence of their Liability, even assuming
the ticket not to hare been tssued by or for them,but for
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the South Western Company (Foulkes v. Met. Dis. R.
Co., 5 C. P. B. 157).

( ) So persons performmg a public duty gratui-
tbusly are responmble for an injury to an individual
through the negligence of workmen employed by
then? (Clothier v. Webster, 12 C. B. N. S. 790;
Mersey v, Gibbs, L. R. 1 H. L.93 ; Foreman v. Mayor,
L. R.6 Q. B 217).

Bailments,—In some works injuries to goods whilst
in ﬂf’leepmg of carriers and innkeepers are described
as torts; in others as breaches of contract ; but how-
ever actions in respéct of them may be framed, they
are in substance ex confractu, being for non-perform-
ance of the contract of baillment, and not for a tort
independent of contract (Roscoe, 539; 2 Bl Com.

451; Legge v. Tucker, 26 L. J. Er. 71). I shall
therefore not treat of them in this work.
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CHAPTER IV.

Or PrrsoNAL DISABILITY TO SUE AND TO BE SUED
FOR TORT.

ART. 13.— Who may sue.

(1) Every person may maintain anwa,ctwn
for tort, except an'alien encmy and a‘conviet
during lus incarceration (33 & 34 Viet. c. 23,
seets. 8, 30).

(2) A wife cannot sue a husband for tort,
nor a husband his wifc

ART. 14.— Who may be sued for a pure Tort.
7
(1) Every person who commits a tort nof

depgg(_i_l_p_g,qp fraud or malice, and ‘ot aris-
ing out of the performance of a contract, is
liable to be sued, notwithstanding infancy,
coverture, or unsoundness of mind, except

(a) The proceedings allowed to be commenced by a wife
against her husband under the 12th section of the Married
Women’s Property Act, 1882, could scarsely compnae an
action for tort.
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(1) the sovereign, (2) foreign sovereigns,
and (3) ambassadors of foreign powers (see
Magdalena Corv. Martin, 28 L. J. Q. B. 310).

(2) Every person who commits a tort de-
pending on fraud or malice is liable to be

_—— e e

sued, unless from extreme youth or unsound-
ness of mind he is mentally incapable of
contriving fraud or malice (semble).

(1) Thus where an infant is guilty of negligence,
and thereby causes loss to another, the latter may sue
him for damages, notwithstanding his infancy (Bur-
nard v. Haggis, 14 C. B. N. S. 45).

(2) So, also, infants and married women are clearly
liable for fraud (see Ze Lush, L. R. 4 Ch. App. 591,
and Sharpe v. Foy, 1hid. 35) ; but as fraud depends,

not upon acts or omissions simply, but upon acts

done or omissions made with infent to injure another,
it would seem to follow that extreme youth or lunacy
of such a character as would negative the existence of
such intention would probably be held a good defence
(see per Lord Esher, M. R., Emmens v. Pottle, 16
Q. B. D. at p. 356). The same principle would of

oourse apply to torts which depend on the existence
of malice.

ART. 15.— Who may be sued for Torts founded on
¢ Contratt.

No person can be sued for a tort arising
out of the performance of a contract, who
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would be- incapable of enterinsg into that
contract.

(1) Thus, where an infant hired £ horse and oves-
worked it, so that it was permanently injured, it was
held that he was not liable, because the tort wag ono
arising out of the performance of the contract of
hiring (Jennings v. Rundall, 8 T. R. 335).

(2) Of course, however, where the tort is merely
connected with, and does not arise out of, the per-
formance of the contract, the case 1s difficult; cx. gr.,
if the infant in the last preceding illustration had
shot the horse, or sold it, he would clearly have been
liable (sce Burnand v. Haggis, 14 C. B. N. 8. 49).
There is, however, sometimes very considerable diffi-
culty in saying whether a tort arises out of the
performance of, or is merely connected with, a

contract.
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e CHAPTER V.

LissiLity Yor ToRTs coMMITTED BY OTHERS,

Part I
LIABILITY OF HUSBAND FOR TORTS OF WIFE.

Art. 16. Wire's antenuptial and post-nuptial Torts.

(1) Although a married woman may now
be sucd alone in respect of her ante-nuptial
torts, her_husband 1s also liable to the extent
of the property which he received with her;
and he may be sued cither jointly with her
or alone (45 & 46 Vict. e. 75, ss. 13, 14,
and 15).

(2) Although a married woman may now
be sued alonc in respeet of her post-nuptial
torts (45 & 46 Vict. c. 75, s. 1), her husband

with her as Hefcndant (Se; oka v. Kaitenburg,
17 Q. B. P. 177). c

Prior to the Married Women’s Property Act, 1882,
a wife could nof be sued alone for a tort. Her torts
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were torts of her husband, and indeed Jessel, M. R,
said in one case ( Wainford v. Heyl, L. K. 20 Eg. 321),
that, strictly speaking, a married woman could nof
commit torts, but could merely create a liability against
her husband. By the above-mentioned act, however,
this exemption is removed, and a married woman is
now as liable to be sued alone for her torts as if
she were a feme sole. This enactment, however, does
not affect the common law liability of a husband for
his wife’s torts (Seroka v. Kattenburg, ubi sup.); and,
consequently, a plaintiff can elect whether he will sue
the wife alone, or join her husband as co-defendant
with her.

ParT I1.

LIABILITY OF EMPLOYER FOR TORTS OF
CONTRACTOR.

ARrt. 17. General Immunity.

A person employing a contractor will be
liable for the contractor’s wrongful acts in
the following cases only :—

(1) If the employer retains his control
over the contractor, and personally Interferes
and makes himself a party to the act which
occasions the damage:

(2) If the thing contracted tg be done is-
itself 1llegal.

EZ2
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(2) So where a company contracted with A. to
construct a railway, and A. sub-contracted with B.
to construct a bridge on it, and B. employed C. to
erect a scaffold under n special contract between him
and C.; a passenger injured by the negligent con-
struction of the scaffold could only sue C., and not
A., B, or <he company (Inight v. Gex, 5 Ez. 721;
and see Kiddle v. Lovett, 16 Q. B. D. 605).

(3) So ewhere a butcher bought a bullock, and
hired a licensed drover to drive it to his shop; and
the drover, instead of so doing, employed a boy for
the purpose; it was held that the butcher was not
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liable for the injurious consequences caused by the
boy’s negligence, as the relation of nlaster and ser-
vant did not exist between them (Milligan v. Wedg J(’
12 4. & E. 737).

(4) So if the owner of a carriage hire horses from
a job master, who at the same time provides a deiver,
the job master is liable for accidents caused by the
driver’s negligence; for he is his servant, and not
that of the owner of the carriage (Quarman v. Bur-
nett, 6 M. & W. 499). And qud the publie, a similar
principle applies to cab proprietors and cab drivers
where the proprietor finds both cab and horse (Tena-
bles v. Smith, 2 Q. B. D. 279); but .t 1s otherwise
where the driver finds the Jiorse and harness, or
merely hires the cab (&iny v. Spurr, 8 Q. B. D.

104).

(5) Illustrations of exceptions.—Dut, where the
defendant employed a contractor to make a drain,
and he left some of the soil in the highway, in con-
sequence of which an accident happened to the plain-
tiff, and afterwards the defendant, on complaint being
made, promised to remove the rubbish, and paid for
carting part of it away, and it did not appear that the
contractor had undertaken to remorve if; 1t was held that
the defendant was liable under exception (1) (Bur-
gess v. Gray, 1 C. B. 678).

(6) A company, not authorized to interfere with
tho streets of Sheffield, directed their contractor to
open trenches therein ; the contractor’ 8 servants in
doing so left a heap of stones, over which the plaintiff
fell and was injured. Here the defendant company
was held liable, as the interference With the, streets
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was in itself a wrongful act (Elfis v. Sheffield Gas
Consumers' C3., 23 L. J. Q. B. 42).

(7) So where the defendants were authorized by
dn act of parliament to construct an opening bridge
over a navigable river, a duty was cast upon them to
consfruct it properly and efficiently; and the plaintiff
having suffered loss through a defect in the con-
struction and working of the bridge, it was held that
the defendants were liable, and could not excuse
themselves by throwing the blame on their con-
tractor (see Hole v. Sittingbourne, &ec., 6 H. & N.
488). Y

(8) Plaintiff and defendant were owners of two
adjoining houses, plaiatiff being entitled to have his
house supported by defendant’s soil. Defendant
employed a contractor to pull down his house, exca-
vate the foundations and rebuild the house. The
contractor undertook the risk of supporting the
plaintiff’s house as far as might be necessary during
the work, and to make good any damage and satisfy
any claims ansing therefrom. Plaintift’s house was
injured in the progress of the work, owing to the
means taken by the contractor to support it being
insufficient. Held, on the principle above laid down
(paragraph 4), that the defendant was liable (Bower
v. Peate, 1 Q. B. D. 321; and see to same effect,

Tarvy v. Aspton, ib. 314, and Angus v. Dalton, 6 App.
1 740).
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Part IT1.
LIABILITY OF MASTER FOR TORTS

Becr. 1.—Liasirity To THIRD PARTIES.
ARrt. 18.—General Principle.

(1) A person who puts a servant in his
place to do a class of acts in his absence, is
answerable for the torts of the servant, cither
in the gl_gil'r’ler of doing such an act, or in
doing such an act under *éircumstances in
which it ought not to have been done; and
whether it be done néglige,ntl_y, w&xﬁgply, o1
even wilfully. Provided that what is done, i
done by the servant in the course and within
the general scope of his employment (Bayley
v. Manchester, Sheff. & Lincoln. R. Co., L. R.,
7 C. P. 415).

(2) But if the servant, without regard to
his service or his duty therein, or solely tc
accomplish some purpose of his own, acts
maliciously or wantonly, the master is not
liable (Mott v. Consumers’ Ice Cb., 73 New
York Reps. 543).

(3) For the purposes of this rule a person

is considered a servant, whether he is hired
by the master personally, or Ly those who
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arc intrusted by the master with the hiring

of servants, to do the business required of
n (Laugher v. Pointer, 5 B. § C. 547).

Who are servants.—This rule springs from the
well’known legal maxim, “qui facit per alium fucit
])(‘I' N(’.,,

(1) To illustrate the last paragraph of the rule,
first, the word * servant ”’ applies not only to domes-
tic servants, but to clerks, managers, agents, and,
in short, all whom the master appoints to do any
work, and over whom he retains any control or
right of control, even though they be not under lis
immediate superintertdence. Thus, “if a man 1s
owner of a ship, he himself appoints the sailing
master, and desires him to appoint and select the
crew. The crew thus become appointed by the owner,
and are his servants for the management of his ship :
and if any damage happen through their default, it
is the same as if it happened through the immediate
default of the owner himself” (Laugher v. Pointer,
sup., per Littledale, J.)

(2) General illustrations of the rule.—Thus, if a
servant drive his master’s carriage over a bystander ;
or if a gamekeeper employed to kill game fire at a
hare and kill a bystander; or if a workman em-
ployed in huilding, negligently drop a stone from
the scaffold, and so hurt a bystander; the person
injured mgy claim reparation from the master;
because the master is bound to guarantee the,.public
against all dapage arising from the wrongful or
careless acts of himself, or of his servants when
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acting within the scope of their employment (/Ba:-
tonshill Coal Co. v. Reid, 3 Macq. II. L. Ca. 266).

(3) The tort must be committed in the course of
the employment.—It will be perceived that the 1iA-
bility of the master depends on two points, viz,
(1) the tort must have been committed in the ®urse
of the employment, and (2) the act or omission must
have been within the general scope of that employ-
ment. If either of these factors is absent, the master
is freed from liability. Thus, in Reyner v. Mitchel!
(2 C. P. D. 357) it was the duty of the carman
of the defendant, who was a brewer, to deliver beer
to the customers with the defendant’s horse and
cart, and on lhis return codlect empty casks, for
each of which he received a penny. The carman
having, without the defendant’s permission, taken
out the horse and cart for a purpose centirely of s
own, on his way back collected some empty casks, and
while thus returning the plaintiff’s cab was injured
by the carman’s negligent driving. Under these
circamstances, 1t was held that the defendant was
not liable; and Lindley, J., said, * The question 1is,
whether, under these circumstances, the servant was
acting in the course of his employment. In my
judgment he was not. It is certain that the servant

did not go out in the course of the employment.

Does it alter the case, that whilst coming back he
.picks up the casks of a customer? I think it does
“not. He was returnjng on a purpose of his own,
and he did not convert his own priva{e occupation
into the employment of his master, simply by pick-
ing up the casks of a customer.” .

o
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(4) Bo, where a master intrusted his servant with
his carriage for a given purpose, and the servant
drove it for another purpose of his own in a different
direction, and in doing so drove over the plaintiff,
the master was held not to be responsible, on the
grouhd that the servant was not acting within the
scope of his employment (Storey v. Ashton, L. R., 4
Q. 3. 476). But if the servant when going on his
master’s business had merely taken a somewhat
longer road, such a deviation would not have been con-
sidered as taking him out of his master’s employment
(Mitchell v. Crasswceller, 22 L. J., C. . 100 ; and see
Whiteley v. Pepper, 2 Q. B. D. 276).

(5) Thus, in Rourke v. White Moss Coal Co. (2 C.
P. D. 205), the defendants had contracted with W,
to sink a shaft for them at so much a yard, W. to
provide all necessary labour, the defendants providing
steam power and machinery, and two engineers, fo be
under the control of W. The plaintiff, one of W.’s
workmen, was injured by the negligence of L., one
of the defendant’s engineers; but it was held that
the company were not liable for this injury, on the
ground, that although L. was their general servant,
yet at the time of the injury he was not actually
employed in doing their work, and was under the
immediate control of W., to whom he had been lent
by them, and whose servant, therefore, he must be
considered to have been. (See also Hodkinson v.
L. & N. W R. Co., 32 W. R, 662.)

(6) Tort must be within the general scope of em-
ployment.—The, plaintiffs occupied offices beneath
those ef the defendant’s. In the defendant’s office
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was a lavatory for his own use exclusively, and the
use of which was expressly forbidden to his clerks.
One of the latter, nevertheless, used it, and left the
water running, whereby the plaintiff’s offices wefe
flooded. Held, that the act of the clerk was not
within the scope of his authority, and that tHe de-
fendant was not liable (Sterens v. Wooduward, 6 Q. B.
D. 313; and see, as to fraud of an agent, Newlands v.
Nat. Employers’ Acc. Ass. Co., 5% L. J., Q. B. 428;
British Mutual Dkg. Co. v. Charnwood, &c. Co., 18
Q. B. D. 714; and Burnett v. S. L. Trams. ib. 819).

(7) On the other hand, in Limpus v. London
General Omnibus Co. (11 W. IX. 149; 7 L. T, N. S.
249), the driver of an omnibus wilfully, and contrary
to express orders from his master, pulled across the
road, in order to obstruct the progress of the plain-
tiffs’ omnibus. In an action of negligence, it was
held, that if the act of driving across to obstruct the
plaintiffs’ omnibus, although a reckless driving, was
nevertheless an act done in the course of the driver’s
service, and to do that which he thought best for the
interest of his master, the master was responsible.
And Willes, J., said, “ Of course, one may say that
it is no part of the duty of a servant to obstruct
another omnibus; and in this case the servant had
distinet orders not to obstruct the other omnibus. I
beg to say that in my opinion those instructions
were perfectly immaterial. If they were disre-
garded, the law casts ipon the master the lability
for the acts of his servants in the course of his employ-
ment ; and the law is not so futile as to allow the
master, by giving secret instructions to his servant,
to set aside his own hability. . . .. The proper
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question for the jury to determine is, whether what
was done was in the course of the employment, and
for the benefit of the master.” Blackburn, J., also,
quoting and approving the charge of the learned
judge who tried the case, said, “ If the jury came to
the ‘conclusion that he did it, not to further his
master’s interest, not in the course of his employ-
ment as an omnibus driver, but from private spite,
with an object to injure his encmy—who may be
supposed to be the rival omnibus—that would be out
of the course of his employment. That saves all
possible objections.”

(8) The case of Poulton v. London and South
Western B. Co. (L. R, 2 Q. B. 534) seems, at first
sight, to be inconsistent with the above case. There,
a station-master having demanded payment for the
carringe of a horse conveyed by the defendants,
arrested the plaintiff, and detained him in custody

until it was ascertained by telegraph that all was
right.  The railway company had no power what-

ever to arrest a person for non-payment of carriage,
and therefore the station-master, in arresting the
plaintiff, did an act that was wholly illegal, not in
the mode of doing it, but in the doing of it at all.
Under these circumstances, the court held that the
railway company were not responsible for the act of
their station-master; and Blackburn, J., said: “In
Limpus v. General Omnibus Co., the act done by the
driver was within the scope of lus authority, though
no doubt it was a wrongful and improper act, and,
therefore, his masters were rosponsible for it. In the
present case, an act was done by the station-master
completely out of the scope of his authority, which
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there can be no possible ground for supposing the
railway company authorized him to do, and a thing
which could never be right on the part of the com-
pany to do. Having no power themselves, they
cannot give the station-master any power to do the
act.” And Mellor, J., said: “If the station-master
had made a mistake in committing an act which he
was authorized to do, I think in that case the com-
pany would be liable, because it would be supposed
to be done by their authority. Where the station-
master acts in a manner in which the company them-
selves would not be authorized to act, and under a
mistake or misapprehension of what the law is, then
I think the rule is very different, and I think that.is
the distinction on which the whole matter turns”
(but see Moore v. Metropolitan L. Co., L. R., 8
Q. B. 36).

(9) In Gop' v. Great Northern R. Co. (3 E. & E.
672), on the other hand, the act was the arresting a
man for the benefit of the company where there was
authority to arrest a passenger for non-payment of
his fare; and the court accordingly held, that the
policemen who were employed, and the station-
master, must be assumed to be authorized to take
people into custody whom they believed to be com-
mitting the act, and that if there was a mistake, it
was a mistake within the scope of their authority.

(10) So, again, in Bayley v. Manchester, Shefficld
and Lincoln. R. Co. (L, R.,7 C. P. 415), the plaintiff,
a passenger on the defendants’ line, sustained injuries
in consequence of being pulled viglently out of a
railway carriage by one of the defendauts’ porters,
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unnecessary injury * (Rounds v. Delaware, §&c. Rail-
road, 64 New York Rep. 129).

Arrt. 19.—Ratification of Tort committed by a Serfant.

A tortious act done for another, by a person
not assuming to act for himself, but for such
other person, though without any precedent
authority whatever, becomes the act of the
principal if subsequently ratified by him,
and, whether 1t be for his detriment or his
advantage, to the same cxtent as 1f the same
act had been done by his previous authority

(Wilson v. Tumman, 6 M. & Gr. 242).

This rule is generally expressed by the maxim,
“ Omnis ratihabitio retrotrahitur, et mandafo priore
equiparatur,” and is equally applicable to torts and
to contracts. It should be obscrved that the act nust

have been done for the use or for the benefit of the
principal (4 Zust. 317 ; Wilson v. Barker, 4 B. & Ad.
614; and judgment, Dallas, C.J., Lull v.

1B.& B. 286).

ART. 20.— Unauthorized Delegation by Sercant.

A master is not, ir general, liable for the
tortious acts of persons to whom his servant,
has, without authority, delegate@ his duties,
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Such is g brief outline of the law relating to the
responsibility of masters to third parties for the torts
of their servants ; but the learning on the subject is
of 50 tochnical a charucter, and the distinctions as to
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when a servant is, and when not, acting within the
scope of his employment, or even whether he be a
servant at all, are so very refined, and the authorities
are so conflicting, that a legal training is often neces-
sary in order that the difference may be distinguished.
I shall therefore content myself with the foregomg
general rules (which are believed to be accurate so far
as they go), leaving to other and larger works on the
law of master and servant the task of quoting the
numerous cases on the subjeet, and commenting upon
the very subtle distinctions between them.

Secriox 2.

SERVANTS For INJURIES CAUSED BY
FrLiow-smnvaNts. 0
Prior to the 1st of January, 1881, the liability of
a master to his servant for an injury resulting from
the negligence of his fellow-servant differed very
materially from his liability to a third party for a
similar injury. On that day, however, the Em-
ployers’ Laability Act (43 & 44 Viet. c¢. 42) came
into operation, and, with regard to certain classes of
servants, makes a considerable alteration in the
common law. The act is, however, merely tentative,
being passed for a period of seven years only (since
extended until the end of 1889), and a master and
servant may, by mutual arrangement, contract them-
selves out of its provisions. Consequently (1) even
with regard to the class of servants wlo fall wjthin
u. F
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the provisions of the statute, the common law rules
still apply in cases where the master and servant
contract themselves out of the act; (2) unless the act
18 renewed at the end of 1889, the common law
rules will be again universally applicable (@); and
(3P there are still a large class of servants (domestic
and menial and other servants) who do not come within
the meaning of the act at all.  For these reasons it is
nocessary that the student should first consider the
common law liability of a master towards his servant,
and then he may with advantage examine how far
those rules are modified by the statute in question.

SuB-sEcTION 1.—COMMON LAW LIABILITY.

Anr. 21.—General Immunity.

(1) A master is not liable to his servant
for damage resulting from the negligence
or unskilfulness of his fellow-servant in
the course of their common employment,

unless :—

(a) The master has employed (or, semble,
has continued the employment of)
the latter, knowing him to be in-
competent, or without satisfying

(a) There car be no doubt that either the act will be renewed,
or 8 rew and amended act passed in the present session (1889).
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himself that he was competent for
the duties required of him (sce
Laning v. N. Y. Cenf. R. Co., 49
New York Reps. 521).

(L) The servant injured was not at the
time acting in the master’s employ-
ment.

(2) Common employment does not neces-
sarily imply that both servants should be
engaged in the same or even similar acts, so
long as the risk of injury from the one is so
much a natural and necessary consequence of
the employment which the other accepts, that
it must be included in the risks which have
to be considered in his wages (Morgan v.
Vale of Neath L. Co., L. R., 1 Q. B. 147;
Allen v. New Gas Co., 1 Ex. D. 251).

(3) The rule does not cxempt a master
from being liable for personal negligence
causing injury to his servant (Ormond v.
Ilolland, E. B. & E. 102 ; Ashwix v. Stanuiz,
30 L. J., Q. B. 183), unless the servant knew
of, and presumably acquiesced in, the danger
(Griffiths v. London & St. Katharines Docks Co.,
13 Q. B. D. 259).

(1) Illustrations of general principle.—Thus, where
4 workman at the top of a building carelessly let fall
‘a heavy substance upon a fellow-workman at’ the
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(3) Common employment.—The driver and guard
of a stage-coach; the steersman and rowers of a
bont; the man who draws the red-hot iron from the
forge, and the man who hammers 1t into shape; tho
person who lets down into, or draws up from, a pit
the miners working therein, and the miners them-
gelves; all these are fellow labourers within the
meaning of the doctrine (Bartonshill Coal Co. v. Reid,
4 Jur., N. S. 767). Tho real test seems to be,
whether they are engaged in the same pursuit.

(4) In Morganv.Valeof Neath R. Co. (L. R., 1 Q. B.
149), the plaintiff was in the employ of a railway
company as a carpenter, to do any carpenter’s work
for the general purposes of the company. He was
standing on a scaffolding at work on a shed close to
the linecof railway, and seme porters in the service
of the company carelessly shifted an engine on a
turntable, se that it struck a ladder supporting the
scaffold, by which means the plaintiff was thrown to



LIABILITY FOR TORTS OF FELLOW-SERVANTS. 69

the ground and injured. It was held, however, that
he could not recover against the company, on the
ground, that whenever an employment in the service
of a railway company is such as necessarily to bring
the person aceepting it into contact with the traffic of
the line, risk of injury from the carelessness of thgse
managing that traflic is one of the risks nocessarily
and naturally incident to that employment. (See
Lovell v. Howell, 1 C. P. D. 161.)

() And again, in Tunney v. Mid. R. Co. (L. ., 1
C. P. 291), the plaintiff was employed by a railway
company as a labourer, to assist in loading what is
called “a pick-up train,” with materials left by
platelayers and others upon th¢ line. One of the
terms of his engagement was that he should be
carried by the train from Birmingham (where he
resided and whence the train started) to the spot at
which his work for the day was to be done, and be
brought back to Birmingham at the end of each day.
As he was returning to Birmingham after his day’s
work was done, the train by which he was travelling
came into collision with another train, through the
negligence of the guard who had charge of it, and
the plaintiff was injured. The plaintiff accordingly
sued the company, but the court held, that inasmuch
as the plaintiff was being carried, not as a passenger,
but in the course of his contract of service, there was
nothing to take the case out of the ordinary rule,
which exempts a master from responsibility for an
injury to a servant through the neghgéhce of a
fellow-servant, when both are acting in pursuance of
a common employment. ' *
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(6) So, again, in Feltham v. England (L. R., 2
Q. B. 33), the defendant was a maker of locomotive
engines, and the plaintiff was in his employ. An
« engine was being hoisted, for the purpose of being
carried away, by a travelling crane moving on a
tramway resting on beams of wood, supported by
piers of brickwork. The piers had been recently
repaired, and the brickwork was fresh. The defen-
dant retained the general control of the establishment,
but was not present ; his foreman or manager directed
the crane to be moved, having, just before, ordered
the plaintiff to get on the engine to clean it. The
plaintiff having got on to the engine, the piers gave
way, the engine fel], and the plaintiff was injured.
Here 1t was held that the fact that the servant who
was guilty of negligence was a servant of superior
authority, whose lawful directions the other iwas
bound to obey, was immaterial; and that as there
was no evidence of personal negligence on the part of
the defendant, and nothing to show that he had
employed unskilful or incompetent persons to build
the piers, he was not liable to the plaintiff.

(7) So, where two railway companies, A. and D.,
have a joint staff of signalmen, and one of them gets
injured through the negligence of the private engine
driver of company A., such company will not be
liable. For, although the injured man is the servant
of A. and B., and the engine driver 1s the servant of
A. only, yet they were engaged in a common pursut
so far as“wompany A. were concerned, although the
signalman was also engaged in a further and addi-
tional pursuit on behalf of B. (see Swainson v. V.
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R. Co., 3 Ex. Div. 341). But where one of two
companies has the user of the other’s station, but not
the control of its servants employed on such station,
one of whom is injured by the negligence of a servant
of the company having such right of user, the rule
does not apply (Warburton v. G. W. R. Co., L. R,
Er. 30; and see Turner v. . E. R. Co., 33 L. T.
4+31). )

(8) And so the rule does not apply where one
servant is the servant of a contractor, and the other
is the servant of the person who employs the con-
tractor ; for the servant of the contractor is not the,
servant of the contractor’s employer (Parry v. Smith,
+ C. P. D. 325). It must, hgwever, be borne in
mind, that it 1s sometimes a question of difficulty
whether a person holds the position of a contractor,
or of a foreman in charge of a gang of workmen;
and that in the latter case the rule as to fellow-
servants applies (Charles v. Tuylor, 3 C. P. D. 492).

(9) Personal negligence of master.—In all cases
(not coming under the Employers’ Liability Act)
where the servant sues the master for personal negli-
gence, he must prove that the master knew or ought
to have known of the danger and that the servant
did not (Griffiths v. London & St. Katharine’s Docks
Co., 13 Q. B. D. 259). In Mellors v. Shaw (30 L. J.,
Q. B. 333), the defendants were owners of a coal
mine, and the plaintiff was employed by them as a
collier in the mine, and in the course of his employ-
ment it was necessary for him to descend atd ascend
through a shaft constructed by them. By the
defendants’ negligence the shaft wa% constructed

{
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unsafely, and was, by reason of not being sufficiently
lined or cased, in an unsafe condition. By reason of
this, and also by reason of no sufficient or proper
apparatus having been provided by the defendants to
protect their miners from the unsafe state of the
sheft, a stone fell from the side of the shaft on to the
plaintiff’s head, and he was dangerously wounded.
One of the defendants was manager of the mine, and
it was worked under his personal superintendence,
and the plaintiff was not aware of the state of the
shaft. On this state of facts the defendants were
held liable.
(10) So, where a master ordered a servant to take
a bag of corn up a.ladder which the master knew,
and tho servant did not know, to be unsafe, and the
ladder broke, and the servant was injured, the master
was held liable ( Williams v. Clough, 3 H. & N. 258 ;
and see Martin v. Connals Quay Co., 33 W. R. 216 ;
and Griffiths v. London & St. Katharine’s Dock Co., 13
Q. B. D. 259).
' (11) But where a servant with a full appreciation
of the risk which he is running assents to accept
the risk, either expressly or impliedly, he cannot
{rocover, for volenti non fit injuria. Therefore, where
o labourer was killed through the fall of a weight,
which he was raising by means of an engine to which
he attached it by fastening on a clip, and the clip
had slipped off, it was held that there was no case to
go to the jury in an action by his representative
against tHe master, although it appeared that another
and safer mode of raising the weight was usual, and
had been discirded by the master’s orders (Dyrer v.
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Leach,26 L. J. Ex. 221 ; and see also Senior v. Ward,
1E & E. 385; Thomas v. Quartermaine, 18 Q. B. D.
635; and Martin v. Connahs Quay Co., 33 W. R.
216).

(12) Again, a hoarding had been erected by the
defendant, a builder, which projected too far into the
street, but sufficient room was left for carts to pass;
a heavy machine was placed inside the hoarding and
close to it. A cart, in passing, struck against the
hoarding, and knocked down the machine against the
plaintiff, a workman in the defendant’s employ.
The plaintiff had previously made some complaint of
the position of the machine to his master, but
voluntarily continued to work fhough the machine
was not moved. It was here held, that there was no

evidence to go to the jury of the master’s liability
(Assop v. Yates, 2 H. & N. 768 ; Griffiths v. Gidlow,
3 H. & N. 648).

(13) But the defence of volenti non fit injurid is
somewhat difficult of application.

Lord Esher, M. RR., in the case of Yarmouth v.
France (19 Q. B. D. 647), lately stated the rule in
the following words: ‘It seems to me to amount to.
this, that mere knowledge of the danger will not do;
there must be an assent on the part of the workman|
to accept the risk with a full appreciation of its
extent to bring the workman within the maxim|
Volents non fit injurié. If so, that 1s a question of\
fact.” And Lord Justice Lindley added:—*“A
workman who never in fact engaged ts incur a
particular danger, but who finds himself exposed to
it, and complains of it, cannot, in ney opinion, be
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held as a matter of law to have impliedly agreed to
incur that danger, or to have voluntarily incurred it,
because he does not refuse to face it; nor can it in
my opinion be held that there is no case to submit to
a jury on the question whether he has agreed to incur
it, or has voluntarily incurred it or not, simply because
though he protested he went on as before. . . . . 1f
nothing more is proved than that the workman saw
the danger, and reported it, but on being told to go on
went on as before in order to avoid dismissal, a jury
may, In my opinion, properly find that he had not
agreed to take the risk and had not acted voluntarily
in the sense of having taken the risk upon himself.
Fear of dismissal, rather than voluntary action,
might properly be inferred.” And see, also, Z/rus-
v. Handyside (20 Q. B. D. 359).
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by aiding the servant, is simply of his own accord
placing himself in the position of a servant, and that
without the consent or request of the master. The
latter cannot therefore be fairly called upon to recom-
pense him for the result of his officiousness.

Thus, where the servants of a railway company
were turning a truck on a turntable, and a person
not in the employ of the company volunteered to
assist them, and, whilst so engaged, other servants
of the company negligently propelled a locomotive
against, and so killed, the volunteer, and the servants
of the company were of competent skill, and the
company did not authorize the negligence, it was
held that the company was mnot liable (Degg v.
AU R Co, 1 H & M. 773; Potter v. Faulkner, 1
B. & 8. 800).

Erception. Where a person aids the servants of
another, with such other’s consent or acquiescence,
not as a mere volunteer but for the purpose of ex-
pediting some business of his own, he 1s not con-
sidered to be in the position of a servant pro tempore.

Thus, where the plaintiff sent a heifer by the

defendants’ railway to P., and on its arrival, there
being only two porters to shunt the truck, the
plaintiff, in order to save delay, assisted in shunting
the truck, and was injured by the negligence of one
of the defendants’ engine-drivers, and there was evi-
dence that the station-master assented to his aiding
in the shunting, it was held that he was entitled to
recover damages (Wiright v. L. & N. W.R. Co., 1
Q. B. D. 252).
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Sus-sect. 2.—UNDER EMPLOYERS LIABILITY
ACT (a).

Anxnrt. 23.—Epitome of Act.

This act deprives a master of the defence
of ¢ common employment,” and gives to an
injured servant (or in casc of his death from
the injury, his personal representatives) a
right of action in the county court(4) for
damages not exceeding threc years average
carnings (¢), where thc five following states
of fact co-cxist, viz.

A s Rl

-, (1) Where tho ser vant 1s a railway servant,
labourer, husbandman, journcyman, artificer,
handicraftsinan, miner, or other person en-
raged in manual labour, not being a domestic
w menial (d).
(2) Where the injury is due to one of the
following causes, viz. :—
( (a) A defect in, or unfitness of (Paley v.
Garnett, 16 Q. B. D. 52), ways,

(a) 43 & 44 Vict. c. 42.

() Removeable under very exceptional circumstances to
the High Court (scct. 6, and see Munday v. Thames, &c. Co.,
10 Q. B. D. 59),

(¢) See ag to this measure of dumages, Borlick v. Head, 34
W. B. 102.

(d) Does not include an omnibus conductor (Morgan v.
General Omnidus Co., 50 L..T. 687).
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ivorks, machinery, or plant (includ-
ing live stock, Yarmouth v. France,
20 Q. B. D. 447), caused, undis-
covered, or unremedied by the
negligence of the master, or of a
fellow-servant, whose duty it was
to see to the condition thercof
(Heske v. Samuelson, 12 Q. B. D.
30). The mere fact that a machine
18 dangerous does not make it de-
fective for this purpose (Walsh v.
Whateley, 21 Ch. D. 371).

e negligence of a fellow-servant
whose principal duty was superin-
tendence, while supcrintending
(Shafers v. General Steam, §ec. Co.,
10 Q. B. D. 356; Gibbs v. G. W,
R. Co., 11 bid. 22; Osborne v.
Jackson, ibid. 619), or the negligence
of a fellow-servant in command, in
consequence of obeying him.

act or omission of a fellow-servant
consequent on an improper or de-
fective bye-law (not approved by a
government department), or conse-
quent on ah improper or defective
instruction of the master or his
delegate.
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(d) The negligence of a fellow-servant
having the management of points,
signals, a locomotive, or a train (see
Doughty v. Firebank, 10 Q. D. D.
358).

(3) Where he has within six weeks of the
injury, given notice (¢) to the employer, and
commenced his action within six months, or,
in case of death, within twelve months.  But
in the latter case the want of notice 1s no
bar if the judge thinks there was a reason-
able excuse for not giving it.

(4) Where he has not_contracted himself
out of the act (Grifiths v. Lord Dudley, 9
Q. B. D. 357).

(5) Where he has not been guilty of con-
 tributory negligence or knowingly and volun-

(e) The forn and contents of this notice are matters rather
of proccdure than of law, but for the convenience of the
practitioner it may be stated that it should be in writing
(Moyle v. Jenkins, 8 Q. B. D. 118), and should state on the
Juce of st (Keen v. Millwall Docks, 8 Q. B. D. 482) the name
and address of the injured servant, and the date and cause
of the injury. It should be served by delivering it at, or
sending it jn a registered lettersto, the place of business or
residence of the employer. It need not, however, be techni-
cally accurate (Stone v. Hyde, 9 Q. B. D. 76 ; and see also
Previdi v. (fattf, 36 W. R. 670).
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tarily accepted or acquiesced in the risk
(Thomas v. Quartermaine, 18 Q. B. D. 685)( f).

The act expires at the end of the session of parlia-
ment next after the 3lst of December, 1889, but
actions commenced before that date are to continu®.

As several treatises on the act have been issued, I
do not think that I need enlarge upon it here; but
no one should attempt to advise upon it without
carefully studying the act itself.

(/) Asto what constitutes voluntary acceptance of rigk,
sce supra, p. i2.
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CHAPTER VI.

. Or THE LiMiTaTION OF AcTIONS FOR TORT.

Reason for Limitation.—I have so far treated of the
wrongs independent, or quasi independent, of con-
tract, of which the law takes cognizance; and I
have shown how the law gives a remedy whenever it
holds any act to be wrongful, in accordance with the
maxim “ ubi jus i remedium est.”’

But although there is always a remedy, yet, for
the sake of the pehce of the kingdom, a man is not
allowed to enforce his remedy at his own leisure, and
after a long interval, in the course of which evidence
may have been entirely swept away, which, if pro-
duoced, might prove the defendant’s innocence.

For this and other reasons, various statutes have
been from time to time passed, which confine the
right of action within certain periods after its com-
mencemont—periods which, as they differ in different
actions, will be more particularly mentioned in the
course of the second part of this work. At this
stage, I propose to examine only such rules as apply
to the limitation of all actions of tort.

eARrT. 24.—Commencement of Period.

(1) When a statute limits the period within
which an action is to be brought for an act
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done or omitted, if the cause of action is a
single act, or one which amounts to a tres.
pass, the action must be brought within the
preseribed period after the actual doing of
the thing complained of. .

(2) But if the cause of action i1s not the -
doing of the thing, but the resulting of
damage only, the period of limitation is to
be computed from the time when the party
sustained the damage (Backhouse v. Donomi,
O I L. C. 503 ; Milchell v. Durley Muin Co.,:
11 App. Cus. 127), .

(3) And where a tort iy fraudulently con-
cealed and the plaintiff has no reasonable
means of discovering it, the statute only runs
from the date of the discovery ((7bbs v. Guild,
9 Q. L. D. 59).

The meaning of this rule 19, that where the tort is
the wrongful infringement of a right, then as that
constitutes per se a tort, so the period of limitation
commences to run immediately from the date of the
infringement. DBut, on the other hand, where the-
tort consists in the violation of a duty coupled withe
actual resulting damage, then, as the breach of duty
18 not of itself a tort, so the period of limitation does
not commence to run until jt becomes a tort by reason
of the actual damage resulting from it.

(1) Thus, where A. owned houses built upon land
contiguous to land of B., C., and D. ; atd E., bging

U. : G
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the owner of the mines under the land of all these
persons, so worked the mines that the lands of B.
sank, and after more than six years’ interval (the
period of limitation in actions for causing subsi-
dence), their sinking caused an injury to A.’s houses:
Keld, that A.’s right of action was not barred, as the
tort to him was the damage caused by the working
of the mines, and not the working itself (Back-
house v. Bonomi, sup.; Mitchell v. Darley Main Co.,
sup.). |
(2) In an action for wrongful conversion of goods

(which 1s an injury to a right) the facts were as fol-
lows :—A.’s furniture was seized under an execution
by the sheriff, and eventually it was bought by A.’s
friends, and left in his possession. A. enjoyed the
use of it for more than six years, and died. Upon
A’s death it was claimed by these friends, and ad-
versely by the widow, on the ground that the Statute
of Limitations barred them from claiming it after
they had allowed A. to keep it for six years: it was,
however, held that the statute did not begin to run
until the friends had claimed the furniture, for the
tort was the wrongful conversion of the goods, which
had only taken place when the widow refused to give
them up (Edwardes v. Clay, 28 Bear. 145; and see
also Spackman v. Foster, 11 Q. B. D, 99).

Art. 20.— Continuing Torts.

Where the tort is continuing, or recurs,
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a fresh rght of action arises on each occasion
( Whitchouse v. Fellowes, 30 L. J., C. P. 305). -

(1) Thus, where an action is brought against a
person for false imprisonment, every continuance of
the imprisonment de die in diem, is a new imprison-
ment, and therefore the period of limitation com-
mences to run from the last and not the first day of
the imprisonment (Hardy v. Ryle, 9 B. & C. 608).

(2) But where A. enters upon the land of B. and
digs a ditch thercon, there is a direct invasion of B.’s
rights, a completed trespass, and the cause of action
for all injuries resulting therefrom commences to run
at the time of the trespass. The' fact that A. does
not re-enter B.’s land and fill up the ditch does not
make him a continuous wrongdoer and liable to re-
peated actions as long as the ditch remains unfilled,
even though there afterwards arises new and unfore-
seen damage from the existence of the ditch (Kansas
Pac. Ry. v. Miliman, 17 Kansas Rep. 224).

(3) But where the defendants worked their mines
too close to the plaintiff’s land, and in consequence
some cottages of the plaintiff were injured in 1868,
and by reason of the same crcavation, some more
cottages were injured in 1882, it was held that the
plaintiff was entitled to sue for the injuries suffered
in 1882, on the ground that the tort did not consist
in making the excavation, but in causing the plain-
tiff’s land to subside; andsthat as often as it gubsided
a new cause of action arose. The causa causans was,
no doubt, the excavation, but the cause of action was

G 2 .
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damage (Mitchell v. Darley Main Co., 11 App. Cus.

Art. 26.—Disability.

Where a person is under disability, the
statute only runs from the cesser of the dis-

ability (21 Jac. 1, ¢. 16, 5. 7; 3 & 4 Will. 4,
¢. 27, 8. 16). DBut whenever the statute once
begins to run, it continues to do so notwith-

standing subsequent  disability (Riodes v.
Smethurst, 4 M., & W. 42; Lafond v. Ruddock,
13 €. B. 819). DBut no action to recover land
or rent can be brought after thirty years,
notwithstanding disability (37 & 38 Vict.
¢. 57, 8. ).

By disability is meant infancy, lunacy, or idiocy,
and formerly coverture; but since the Married
Women’s Property Act, 1882, was passed, this is no
longer so, and where a tort was suffered by a married
woman before that act, it has been held, that for the

, purposes of limitation, her right to sue first accrued

"on the passing of the act (ITeldon v. Neal, 32 W. R.
828).
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CHAPTER VII.
Or Damages 1N Acrioxs For Torr.,

Tue principles which govern the measure of damages
in actions of tort are very loose, and, indeed, ns
Mr. Mayne, in his excellent treatise, has pointed out,
there are many cases of tort in which no measure can
be given. It will be at once apparent, however, that,
putting aside circumstances of aggravation or miti-
gation, the compensation to be awarded 1in respect of
an injury to property is capable of being far more
-accurately calculated than i respect of injury to
person or reputation ; and, therefore, to some extent
the principles of law are different in these two classes
of cases, as will be seen from the following rules.

Arr. 27.—Damages for Personal Injury.

There 1s no fixed rule for estimating
damages in cases of injury to the person,
reputation, or feelings, and the finding of
the jury will only be disturbed—

(a) Where the danfages awarded age out-

rageously cxcessive (Huckle .

Money, 2 Wils. 205);
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~ (b) Where it appears that the jury acted
under mistake or ill-feeling ;

(¢) Where they have given more than the
plaintiff was, on his own showing,

. entitled to;

- (d) Where the smallness of the award
shows that they have cither failed
to take into consideration some
essential clement (Plhillips v. L. &
S. W.R. Cb.,4 Q. B. D. 406), or
have compromised the question
(Bulton v. S. W. R. Co., 27 L. .
Lz, 3555 Falvey v. Stanford, L. R.,
10 Q. B. 54).

In the words of an®American court, ¢ In actions
sounding in damages, where the law furnishes no
rule of measurement save the discretion of the jury

" upon the evidence before them, courts will not dis-
- turb a verdict upon the ground of excessive damages,

" unless it be so flagrantly improper as to evince pas-
sion, prejudice, partiality, or corruption. Upon a
mere matter of damages, where different minds
might, and probably would, arrive at different re-
sults, and nothing inconsistent with an honest exer-
“cise of judgment appears, the verdict should be left
‘a8 the jury found it’’ (Miss. Oent. R. R. v. Caruth,
51 Miss. Rep. 77).

(1) False Imprisonment.—Thus, where some work-
ing men wers unlawfully imprisoned for six hours
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only, being in the meantime well fed and cared for,
and the jury nevertheless awarded 300/ to each of
them, the court refused to set the verdict aside, on
the ground that it seemed to them probable that the
jury considered the importance of the right of
personal liberty rather than the position of the
plaintiffs.

(2) Beduction.—And so in actions for seduction,
‘“ although in point of form the action only purports
to give a recompense for loss of service, we cannot
shut our eyes to the fact that it is an action brought
by a parent for an injury to her child, and the jury
may take into their consideration all that she can feel
from the nature of the loss. They may dook upon
her as a parent losing the comfort as well as the ser-
vice of her daughter, in whose virtue she can feel no
consolation ; and as the parent of other children whose
morals may be corrupted by her example ” (per Ld.
Eldon, Bedford v. M‘Iouwl, 3 Exp. 120).

(3) Assault.—So in actions for assault and battery,
the court will seldom interfere; and the jury may
take the circumstances into consideration, and aggra-
vate or mitigate the damages accordingly.

Thus, to beat a man publicly is a greater insult and
injury than to do so in private, and is accordingly
ground for aggravation of damages (Tullidge v. Wade,
8 Wils. 18).

(4) Defamation.—So for defamation, the damages
are almost wholly in the discretion of the jury (Kelly

v. Sherlock, L. R., 1 Q. B. 686), and the cdurt will
seldom interfere with their verdict.
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Awr. 28.—Damages for Injury to Property.

(1) The damages in respect of injuries to
property are to be estimated upon the basis
of being compensatory for the deterioration
nf value caused by the wrongful act of the
defendant, and for all natural and necessary
expenses incurred by reason of such act (see
Rust v. Vicloria Dock Co., 56 L. T’ 216).

(2) Where the plaintiff is merely the
possessory and not the real owner, he may,
as against the defendant, recover the entive
value; but as against the real owner, only

the value of his hmited interest (Heydon and
Smith’s Case, 13 Co. GR).

(1) Injury to Horse.—Thus, in the case of injury
to a horso through the defendant’s negligence, it has
been held, that the measure of damages is the keep
of the horse at the farrier’s, the amount of the
farrier’s bill, and the difference between the prior
and subsequent value of the horse (Jones v. Boyce, 1
Stark. 493; and seo Wilson v. Newport Dock Co.,
L. R.,1 Er. 187),

(2) Conversion.—So, for the conversion of chattels,
the full market value of the chattel at the date of
the conversion, is, (i the absence of special damage, the
true measure. Thus, where the plaintiff purchased
champagne, lying at the defendant’s whart, at fourteen
shillings per dozen, and resold it at twenty-four
shillings to ‘the captain of a ship about to leave
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<ngland, and the defendants wrongfully rcfused to
deliver up the wine, and converted it to their own
use, it was held, in an action of trover, that although
the defendants had no knowledge of the sale, or of
the purposes for which the plaintiff required delivery
of the champagne, yet the plaintiff was entitled®as
damages to the price at which he had sold it (France
v. Gaudet, L. I}., 6 Q. B. 199).

(3) Trespass.—So, where coal has been taken by
working into the mine of an adjoining owner, the
trespasser will be treated as the purchaser at the pit's
mouth, and must pay the market value of the coal at
the pit’s mouth, less the actual disbursements (not
including any profit or trade allowances) {or severing
and bringing 1t to bank, so as to place the owner in
the same position as if he had himself severed and
raised the coal (Zn re United Merthyr Coll. Co., L. It.,

) Fq. 46).

Arrt. 29.— Consequential Damages.

Where any special damages have naturally,
and 1n sequence, resulted from the tort, they
may be recovered : but not otherwise. j

The difficulty in cases under this rule, is to deter-
mine what damages are the natural result, and what
are too remote.

(1) Loss of Business.»—If, through the wilful ory

negligent conduct of another, one should receiv 8|
corporal injury, whereby he 1s partially or totall
prevented from attending to his business, the pecu-
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niary loss suffered in consequence may be recovered.
The most usual instances of this are to be found in
actions against railway companies (Phillips v. L. &
S. W. Ry. Co., 4 Q. B. D. 406). But in a recent case,
it has been held that mere mental shock due entirely
to fright, and not arising from corporal injury, was
too remote to afford a ground for damages ( Victorian
By. Co. v. Coultas, 13 App. Cus. 222).

(2) Medical Expenses.—So, the medical expenses
incurred may be recovered if thoy form a legal debt
owing from the plaintiff to the physician, but not
otherwise (Dizon v. Bell, 1 Stark. 289; and see
Spark v. Heslop, 28 L. J., Q. B. 197).

(3) Loss of Properiy.—The plaintiff was travelling

with other passengers in the carriage of a railway

company, and on the tickets being collected, there
was found to be a ticket short. The plaintiff was
wrongly charged by the collector with being the de-
faulter, and on his refusing to pay was removed by
the officers of the company, without unnecessary
violence. In an action for assault, it was held, that
the loss of a pair of race-glasses, which the plaintiff
had left behind him in the carriage when he was
removed, and which were not proved to have come
into the possession of any of the company’s servants,
was not such a natural consequence of the assault as
to be recoverable (Glover v. L. & S. W. R. Co., L. R.,
3 Q. B.25; and see as to remoteness, Sanders v
Stuart, 1 C. P. D. 326). «

(4) Lord Campbell’s Act.—The damages awarded
under Lord Campbell’s Act to the relatives of per-
sons killed through the default of the defendant,
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should be calculated in reference to a reasonable ex-:

pectation of pecuniary benefit, as of right or other-

wise, from the continuance of the life of the deceased

(Franklin v. S. E. R. Co., 3 H. & N. 211). But

the jury cannot, in such cases, take into consideration

the grief, mourning and funeral expenses to which
the survivors were put. And this seems reasonable,
for in the ordinary course of nature the deceased
would have died sooner or later, and the grief,
mourning and funeral expenses would have had to
be borne then, if not at the time they were borne

(Blake v. Mid R. Co., 21 L. J., Q. B. 233; Dalton v.

S.E. R. Co., 27 L. J., C. P. 227).

(5) Imjury to Trade.—So, in estimating the
damages in an action for libelling a tradesman,
the jury should tako into consideration the pro-
spective injury which will probably happen to his
trade in consequence of the defamation (Greyory v.
Williamns, 1 C. & K. 5068).

(G) Hiring Substitute.—In cases of wrongful con-
version, if the owner of the chattel has been obliged
to hire another in its place, the expense to which he
has been put is recoverable (A4d. 403).

(7) Trespass.— Where the defendant was in charge
of the plaintiff’s house, and having one day lost the
key, he effected an entrance through a window by
means of a ladder, and showed some strangers
through the house, it was held to be a trespass. For
he was only authorized tg enter in the ordinary way,
and therefore, when some short time afterwards the
house was entered through the same “window by
thieves following his example, and many things
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stolen, it was held to be the consequence of the de-
fendant’s wrongful entry, and that he was liable for
the loss of tho things stolen (Ancaster v. Milling,
2 D. & R. 714). I, however, entertain lttle
doubt that this case would not be followed in the
present day, as the alleged damage cannot (with
great submission o the learned judges who decided
the case) be said to have heen the natural result of
the trespass.

(8) Infection.—A cattle-dealer sold to the plaintiff
a cow, fraudulently representing that it was free
from infectious disease, when he knew that it was
not, and the plaintiff having placed the cow with
five others, they caught the diccase and died. It was
held that the plaintiff was entitled to recover as
damages the value of all the cows, as their death was
the natural conscquence of his acting on the faith of
the defendant’s representation (Mullet v. Mason, L. R.,

12 55Y9)

(9) In Coliins v. The Uildle Level Commissioncrs
(L. ., 6 C.D 279) the facts were as follows: By
a drainage act, the commissioners were to construct a
cut, with proper walls guates and sluices to keep out
the waters of a tidal river, and also a culvert under
the cut to carry the drainage from the lands on the
east to the west of the cut, and to keep the same at all
fines open.  In consequence of the negligent con-
struction of the gates and sluices, the waters of the
river flowed into the cut, ond bursting its western
bank flooded the adjoining lands. The plaintiff and
other owners of lands on the east side of the cut
closed the lower end of the culvert, which prevented
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the waters overflowing their lands to any considerable
extent; but the occupiers of the lands on the west
side, believing that the stoppage of the culvert would
be injurious to their lands, re-opened it, and so let
the waters through on to the plaintiff’s lands to a
much greater extent. It was held, that the com-
missioners were liable for the whole of the damage,
as the natural result of their negligence.

(10) Having been obliged to pay Damages to a Third
Party.—So, again, a landlord, upon his tenant giving
notice to quit, entered into a contract with a new
tenant. Upon the expiration of the notice, the first
tenant refused to quit, and the new tenant not being
able to enter in consequence, brought an action
against the landlord for breach of contract. It was
held, that the landlord might recover, in an action
against the tenant, the costs and damages to which he
had been put in the action against himself; for they
were the natural and ordinary resu]t of the defen-

dant’s wrong (Bramley v. Chesterton, 2 C. B., N. 8.
609 ; and see Zindal v. Lell, 11 M. & W. 278).

ARrt. 30.—Prospective Damages.

(1) The damages awarded, must include
the probable futurc injury which will result
to the plaintiff from the defendant’s tort.

(2) But where an act of the defehdant is
mercly the causa causans, and the actual
cause of action or tort is injury to the plain-
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tiff’s property, then cach such injury con-
stitutes a fresh cause of action.

(1) In Richardson v. Mellish (2 Bing. 240),
Best, C. J., said :—

“YWhen tho cause of action is complete, when the
whole thing has but one neck, and that neck has been
cut off by one act of the defendant, it would be
mischievous to say—it would be increasing litigation
"to say—* You shall not have all you are entitled to

in your first action, but you shall be driven to a
‘second, third, or fourth for the recovery of your
.damages.”” A corollary to this rule is, that several
actions cannot be brought in respect of the same
injury. Therefore, where a bodily injury at first
appearcd slight, and small damages were awarded,
but subsequently it became a very serious injury, it
was held that another action would not lie; for the
action having been once brought, all damages arising
out of the wrong were satisfied by the award in the
action (Fetter v. Beale, 1 Ld. Raym. 339—692).

2) But if the tort be a continuing tort, the prin-
ciple does not apply; for here a fresh cause of action
arises de dic in diem.  Thus, in a continuing trespass
or nuisance, if the defendant does not cease to commit
the trespass or nuisance after the first action, he
may be sued until he does. 'Whether, however, there
is a continuing for¢, or merely a continuing damage,
1s often a matter of difficulty to determine.

(3) In the recent case of Mitchell v. Darley Main
Co. (11 App. Cas. 127), the defendant worked his
mines too close to the plaintiff’s property, and in
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consequence some cottages of the plaintiff were in-
jured in 1868, and were repaired by the defendant.
In 1882, in consequence of' the same workings twhich
causcd the damage of 1868, a further subsidence took
place, and the plaintiff’s cottages were again injured.
The case turned on the question of whether %he
plaintiff was barred by the Statute of Limitations,
but incidentally 1t was decided that the tort was not
the excavation, but the causing the plaintiff’s land to
subside. The excavation was no doubt the remotfe
cause of the tort (the causa causans), but the tort
itself was the infringement of the plaintiff’s right of

support, and consequently each separate subsidence
was a distinct and separate cause of action.

(4) So, also, where the same wrongful act causes
damage to goods, and also damage to the person, it
has been held that there were two distinet causes of
action, for which separate proceedings might be pro-
secuted (Brunsden v. Humphrey, 14 Q. B. D. 141,
Coleridge, C. J., dissentientc).

Arr. 31.—Aggravation and Mitigation.

The jury may look into all the circum-
stances, and at the conduct of both parties,
and see where the blame is, and what ought.
to be the compensation according to the way

the parties have conducted themselves (Davis
v.L.& N. W. R. Co., 7T W. R. 105).

(1) Seduction under Guise of Courtship.—In seduc-
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" tion, if the defendant have committed the offence
under the guise of honourable courtship, that is
ground for aggravating the damages; not, however,
on account of the breach of contract, for that is a
separate offence, and against a different person.
“The jury did right in a case where it was proved
that the seducer had made his advances under the
guise of matrimony, in giving liberal damages; and
if the party seduced brings an action for breach of
promise of marriage, so much the better. If much
greater damages had been given, we should not have
~been dissatisfied therewith, the plaintiff having re-
ceived this insult in his own house, where he had
“civilly treated the defendant, and permitted him to
- pay his addresses to his daughter” (Wilmot, C. J.,
in Tullidge v. Wade, 3 Wils. 1R).

(2) On the other hand, the previous loose or im-
moral character of the party seduced, is ground for
mitigation. The using of immodest language, for
nstance, or submitting herself to the defendant under
circumstances of extreme indelicacy.

(3) Plea of Truth in Defamation.—In actions for
defamation, a plea of truth is matter of aggravation
unless proved, and may be taken into consideration
by the jury in estimating the damages (Warwick v.
Foulkes, 12 M. & T, 508).

(4) Plaintiff’s bad Character in Defamation.—Eyvi-
dence of the plaintiff’s general bad character is allowed

in itigation of damages ir cases of defamation; for,
as is observed in Mr. Starkie’s book on * Evidence,”
“To deny this, would be to decide that a man of
the worst character is entitled to the same measure
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of damages with one of unsullied and unblemished
reputation. A reputed thief would be placed on the
same footing with the most honourable merchant; a
virtuous woman with the most abandoned prostitute.”
Such evidence cannot, however, be given, unless the
facts on which the defendant relies to support Ris
contention are expressly pleaded, so as to enable the
plaintiff to meet them if he can (see Judgment of
Cave, J., in Scott v. Sampson, 8 Q. B. D. 491, and
cases there cited). But although evidence of general
bad character is admissible if pleaded, evidence of
rumours and suspicions to the same effect as the
defamatory matter is not admissible, as they only in-
directly tend to affect the plaintiff’s reputation (ib.).
(5) Plaintiff’s irritating Conduct in Defamation.—
In Kelly v. Sherlock (L. R., 1 Q. B. 686), the
action was brought in respect of a series of gross
and offensive libels contained in the defendant’s
newspaper. It appeared, however, that the first libel
originated in the plaintiff having preached, and pub-
lished in the local papers, two sermons reflecting on
the magistrates for having appointed a Roman
Catholic chaplain to the borough gaol, and on the
town council for having elected a Jew as their mayor,
and the plaintiff had, soon after the libels had com-
menced, alluded, in a letter to another paper, to the
defendant’s paper as “the dregs of provincial jour--
nalism,” and he had also delivered from the pulpit,.
and published, a statement to the effect that some of
his opponents had been guilty of subornafion of
perjury in relation to a charge of assault of which
U. H
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the plaintiff had been convicted. The jury having
returned a verdict for a farthing damages, the court
refused to interfere with the verdict on the ground of
its inadequacy, intimating that although, on account
of the grossness and repetition of the libels, the
veRdict might well have been for larger damages, yet
it was a question for the jury, taking the plaintiff’s
own conduct into consideration, what amount of
damages he was entitled to, and that the court ought
not to interfere.

(6) Imprisonment on False Charge of Felony.—In
false imprisonment and assault, if the imprisonment
has been upon a false charge of felony, where no
folony has been committed, or no reasonable ground
for suspecting the plaintiff, this will be matter of
aggravation.

(7) Battery in consequence of Insult.—DBut if an
assault and battery have taken place in consequence
of insulting language on the part of the plaintiff,
this will be ground for mitigating the damages
(Thomas v. Powell, 7 C. & I. 807).

(8) Insolent Trespass.— Where a person trespassed
upon the plaintiff’s land, and defied him, and was
otherwise very insolent, and the jury returned a
verdict for 500/ damages, the court refused to inter-
fere, Chief Justice Gibbs saying, * Suppose a gentle-
man has a paved walk before his window, and a man
intrudes, and walks up and down before the window,
and remains there after he has been told to go away,
and lobks in while the owner is at dinner, is the
trespasser to be permitted to say, ¢ Here is a half-
penny for you, which is the full extent of all the
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mischief I have done’? Would that be a compen-
sation ?”’ (Merest v. Harvey, 5 Taunt. 441).

(9) Wrongful Seizure.—And so where the defen-
dant wrongfully seizes another’s chattels, and exer-
cises dominion over them: substantial damages wjill
be awarded for the invasion of the right of owner-
ship (Baylis v. Fisher, T Bing. 153).

(10) Causing Suspicion of Insolvency.—And where
the defendant took the plaintiff’s goods under a false
claim, whereby certain persons concluded that the
plaintiff was insolvent, and that the goods had been
seized under an execution, it was held that exem-
plary damages might be given (Brewer v. Dew, 11
M. & W. 629). '

Art. 32.—Presumption of Damage against a
Wrong-doer.

If a person who has wrongfully converted
property, refuses to produce it, it will be pre-
sumed as against him to be of the best de-
seription (Armory v. Delamirie, 1 Sm. L. Ca.
315).

(1) Thus, in the above case, where a jeweller who
had wrongfully converted a jewel which had been
shown to him, and had returned the socket only,
refused to produce it in order that its value might be
ascertained, the jury were directed to assegs the
damages on the presumption that the jewel was of
the finest water, and of a size to fit the socket; for
Omnia praesumuntur contra spoliatorem.

n 2
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(2) Bo, where a diamond necklace was taken away,
and part of it traced to the defendant, it was held
that the jury might infer that the whole thing had
come into his hands (Mortimer v. Craddock, 12 L. J.,
C. I. 166).

ART. 33.—Damages in Actions of Tort founded on
Contract.

The damages in actions of tort founded
upon contract, must be estimated 1 the
same way as they are estimated in breach of
contract; for a man cannot, by merely
changing the form of his action, put himself
in a better position (sce Chinery v. Viall, 5 11,
& N. 295 ; Johnson v. Stear, 33 L. J., C. .
130).

Therefore, since in breaches of contract the damages
are limited to injuries which may reasonably be pre-
sumed to have been foreseen by both parties at the
time of contracting, a man cannot sue for extra-
ordinary, though consequential, damages, unless those
damages were within the contemplation of both par-
ties at the time of making the contract, either by
express intimation (Hadley v. Baxendale, 9 Er. 354 ;
Sanders v. Stewart, 1 C. P. D. 3206), or by implication
from the surrounding circumnstances (Simpson v. L.
N. W.R. Co,1 Q. B. D.274; Jameson v. Mid.

Co., 49 L, T, 426 ; and Schultse v. G. E. Ry. Co., 19
Q. B, D. 30),
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Art. 34.—Joint Tort-feasors jointly and severally

liable for Damages.

Persons who jointly commit a tort may be
sued jointly or severally ; and if jointly, thel
damages (@) may be levied from both ®or
cither (Hume v. Oldacre, 1 Stark. 252 ; DBlawr
v. Deakin, 57 L. 7. 522); and if from one, he
has no right to contribution by the
(Merryweather v. Niwvon, 8 T. R. 186).

(¢) As to costs, sce Sturm v. Dixon, 22 Q. B. D. 99.
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CHAPTER VIII.

Or INJUNCTIONS TO PREVENT TIE CONTINUANCE OF
TorTts.

Definition.—An injunction is an order of the Court

, or the High Court of Justice, or any divi-
sion or judge of either of them, or of a county court (a),
restraining the commission or continuance of_some
act of the defendant.

Interlocutory or perpetual.—Injunctions are either
interlocutory or perpetual. An interlocutory injunc-
tion is a temporary injunction, granted summarily

————— o, ot

on motion founded' on an affidavit, and Lefore the

facts in issue ‘have been formally tried and d LQr—
minod. A perpetual m;unctmn is one which is

grantoed after the facts in issue have been tried and

e

determined, and is given by way of final relief.

ART. 30.—Injuries Remediuble by Injunction.
(1) Wherever a legal right in property (or
possibly in some cases where a mere personal

(a) A county court has now, in attions within its jurisdiction,
power to grant an injunction against a nuisance and to com-
mit to prison for disobedience thercof (Ex parte Martin, 4
Q. B. D. 212; Martin v. Bannister, {b. 491).
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right) exists, a violation of that right will be
prohibited in all cases where the injury is
such as 18 not susceptible of being adequately
compensated by damages, or at least not
without the nccessity of a multiplicity, of
actions for that purposc (Aslatt v. Corporation’
of Southumpton, 16 Ch. D. 143).

(2) An injunction will not be granted where
the injury is trivial in amount, or where the
court, in its diseretion, considers that damages
should alone be given (sce 21 & 22 Viet.
c. 27; Kino v. Rudkin, 6 Ch. D. 160; Fritz
v. Iobson, 14 Ch. D. 542).

(1) Thus, where substantial damages would be, or
have been, recovered for injury done to land, or the
herbage thereon, by smoke or noxious fumes, an
injunction will be granted to prevent the continuance
of the nuisance; for otherwise the plaintiff would
have to bring continual actions (Tipping v. St. Helens’
Smeiting Co., L. R., 1 Ch. 60).

(2) And so where a railway company, for the
purpose of constructing their works, erected a mortar
mill on part of their land close to the plaintiff’s
place of business, so as to cause great injury and
annoyance to him by the noise and vibration, it was
held that he was entitled to an injunction to restrain
the company from continuing the annoyance (Fen-
wick v. East London R. Co., L. R., 20 Eq. 534).

(3) As the atmosphere cannot rightfully be in-
fected with noxious smells or exhalations, so it
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should not be caused to vibrate in a way that will
wound the sense of hearing. Noise caused by the
ringing of church bells, if sufficient to annoy and
disturb residents in the neighbourhood in their
‘liomes or occupations, is a nuisance, and will be
-prehibited (Soltau v. De Held, 2 Sim. N. S. 133
Marrison v. 8t. Mark’s Church, 16 Albany Law J.
248).

(4) So, where one has gained a right to the free
access of light to his house, and buildings are erected
which cause a substantial privation of light sufficient
to render the occupation of the house uncomfortable,
or to prevent the plaintiff from carrying on his

accustomed business. on the premises, an injunction
will be granted (' the deprivation of light is such as
wonld support a claim for substantial damages.  For, as
was said by Sir W. Page Wood, V.-C.. in Dent v.
Auction Murt Co. (L. L., 2 Eg. 246), “ Having
arrived at this conclusion with regard to the remedy
which would exist at law, we are met with the
further difficulty, that in equity we must not always
give relief (it was so laid down by Lord Eldon and
Lord Westbury) where there would be relief given
at law. Having considered it in every possible way,
I cannot myself arrive at any other conclusion than
this, that where substantial damages would be given
at law, as distinguished from some small sum of 6/,
107, or 20/, this court will interpose, and on this
ground, that it cannot be contended that those who
are minced to erect a building that will inflict an
injury upon their neighbour, have a right to pur-
chase him out, without an act of parliament for that
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purpose.” Sir G. Jessel, M. R., commenting upon
the above passage in Aynsley v. Glover (L. R., 18 Ey.
552), says: “It seems to me that that gives a reason-
able rule, whatever the law may have been in former
times. As I understand it, the rule now is—and I
shall so decide in future, unless in the meantime tile
Appeal Court shall decide differently,—that wherever
an action can be maintained at law, and really sub-
stantial damages, or perhaps I should say consider-
able damages (for some people may say that 20/
is substantial damages), can be recovered at law, there
the injunction ought to follow in equity, generally,
not universally, because [ have something to add
upon that subject.” Ilis Lordship then, commenting
upon the power given to him of awarding damages
in substitution for an injunction, proceeded as fol-
lows: “It must be for the court to decide, upon con-
sideration, to what cases the enactment (21 & 22
Vict. ¢. 27) should be held to apply. In the case of
The Currier’s Company v. Corbet (2 Dr. & Sm. 355),
we have an instance in which a judge has said that
the act ought to apply in some cases. I had one
before me, in which, there being comparatively a
very trifling injury, although sufficient perhaps to
maintain an injunction, comparing that with the
mjury inflicted upon the defendant, I thought, under
the special circumstances, damages should be given
instead of an injunction. I am not now going, and
I do not suppose that any judge will ever do so, to
lay down a rule which, so to say, will tie the"hands
of the court. The discretion being a reasonable dis-
cretion, should, I think, be reasonably exercised, and
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it must depend upon the special circumstances of
each case whether it ought to be exercised. The
power has been conferred, no doubt usefully, to
avoid the oppression which is sometimes practised in
these suits by a plaintiff who is enabled—I do not
1fke to use the word ¢ extort,” but—to obtain a very
large sum of money from a defendant, merely
because the plaintiff has a legal right to an injunc-
tion. I think the enactment was meant, in some
sense or another, to prevent that course being suc-
cessfully adopted. DBut there may be some other
special cases to which the act may be safely applied,
and I do not intend to lay down any rule upon the
subject. If I had‘found by the evidence, that there
was in this caso a clear instance of very slight
damage to tho plaintiffs—that is, some 20/, or 307,
or 40/., but still very slight—I should be dispoesed to
hold that that was o case in which this court would
decline to interfere by injunction, having regard to
the new power conferred upon me by Lord Cairns’
Act to substitute damages for it ”’ (and see also Smith
v. Smith, L. R., 20 Eq. 505; Nat. Provincial Plate
Glass Co. v. Prudential Ass. Co., 6 Ch. D. 757 ; Kino
V. Rudkin, 1b. 160 ; and Holland v. Worley, 26 Ch.
D. 578).

(5) And so it has been laid down in an American
‘court, that injunctions are to prevent irreparable mis-
chief, and stay consequences that cannot be ade-
quately compensated ; thewr allowance is discretionary
and not of right, calls for good faith in the plaintiff,
and may be withheld if likely to inflict greater injury
than the grievance complained of. It is an irre-
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parable injury to create intolerable smells near the
homestead of a neighbour, or to undermine his house
by excavations; to cut him off from the street by
buildings or ditches, or otherwise destroy the com-
fortable, peaceful and quiet occupation of his home-
stead ; also to break up his business, destroy i
goodwill, and inflict damages that cannot be mea-
sured, because the elements of reasonable certainty
are wanting in computing them (Edwards v. Alloucez,
&e., 38 Michigan Rep. 46).

(6) Where there is a mere trespass, the court will
not interfere, because the proper remedy is by an
action for damages, or an action of ejectment. But
if, in addition to the trespass, -the trespasser 1is
actually working the destruction of the estate (as by
cutting down the timber or working a mine on it, or
by building on it, or altering buildings on it), an in-
junction will be granted (see Drewry on Injunctions,
184 of seq.; and Joyce on Injunctions, 131).

(7) Where the sewage of a town was carried from,
a brook which, passing through a man’s land, fed a
lake also on such land, and the sewage thus dis-
charged had for several years fouled the water of
the lake, so that from being pure drinking water it
gradually became quite unfit for drinking, an injunec-
tion was granted (Goldsmid v. Tunbridge Wells Im-
provement Coms., L. R., 1 Eq. 161).

(8) Again, deprivation of lateral or subjacent sup-
port, in cases where a jury would give considerable
damages, is sufficient ground for an injunction.*®

(9) So infringements of trade marks, copyright,
and patent right, are peculiarly remediable by in-
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junction; for not only are they continuing wrongs to
proprietary rights, but damages never could properly
compensate the persons whose rights are invaded.
(10) On the other hand, it used to be held that
“there is no injunction to restrain the publication of
& personal libel (Gee v. Pritchard, 2 Swans. 402 ;
Clark v. Freeman, 11 Bea, 112), for it does not con-
cern property, and property was held to be the sub-
ject-matter of the jurisdiction; and probably it is
still true “that, as a general rule, the court only
interferes where there 1s some question as to pro-
perty. I do not think that the interference of the
court is absolutely confined to that now ; there may
be cases 1n which the court would interfere even when
personal stafus 1s the only thing in question” (per
Jessel, M. R., «Aslutt v. Corp. of Southampton, 16
Ch. D. 148; Judie. Act, 1873, s. 23, sub-s. 8). And
where personal stufis was the chief question involved
(the status of an alderman of a borough), the fact that
the corporation possessed property, the management
of which was vested in the mayor, alderimen, and
burgesses, was held sufficient to give the court juris-
diction (Aslatt v. Corp. of Southamplon, sup.). And
so where a libel refers to property, an injunction will
be granted ; as, for instance, where it is injurious to
the plaintiff’s trade (Z/omas v. Williams, 14 Ch. D.
864, and Thorley's Cattle Food Co. v. Massani, ih. 764 ;
Hermann Loog v. Bean, 26 Ch. D. 306; Huayward v.
Huyweard, 34 Ch. D. 198; and Liverpool, &c. Asso-
ciatioh v. Smith, 37 Ch. D. 170).
(11) The courts have held that the writer of
private letters has such a qualified property in them
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as will entitle him to an injunction to restrain their
publication by the party written to, or his assignees
(Drew. Inj. 208; Pope v. Curl, 2 At. 342). And
the party written to has such a qualified right of
property in them as will entitle him, or his per-
sonal representatives, to restrain their publication by
a stranger, unless such right is displaced by some
personal equity, or by grounds of public policy
(Drew, Inj. 309; Granard v. Dunkin, 1 B. & Beat.

207 ; Percival v. Phipps, 2 V. & B. 19).

Arr. 36.—Threatened Injury.

The court will not in general interfere
until an actual tort has been committed ; butf
it may, by virtue of its jurisdiction to restrain’
acts which when completed will result in a
ground of action, interfere before any actual
tort has been committed, where it 15 satisfied
that the act complained of will inevitably
result in a nuisance or trespass (Kerr, Inj.
339).

So where a man threatens, or begins to do, or
insists upon his right to do, certain acts, the court
will interfere before any actual damage or infringe-
ment of any right has aetually taken place, if the
circumstances are such as to enable it to form an

opinion as to the illegality of the acts complained of
and the irreparable injury which will ensue (Palmer
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v. Poul,2 L. J., Ch. 154; Ellott v. N. E. R. Cb.,
10 H. L. Cas. 333). But if the injury is only pro-
blematical, according as other circumstances may or
may not arise, or if there is no pressing need for an
injunction, the court will not grant it until a tort has
actually been committed (Kerr, Inj. 339).

Awrt. 37.—Public Contenicnce does not justify the
continuance of a Tonrt.

It 18 no ground for refusing an injunction
that it will, if granted, do an injury to the
public. Iven where parliament has autho-
rized a public body to carry out a public
work, that does not authorize the body to
carry it out in such manner or place as will

cause a nuisance, if ot can be carried out
otherwise (sce Truman v. L. B. & 8. C. R. Co.,

11 App. Cus. 45).

Thus, in the case of The Attorney-General v. Bir-
mingham Corporation (4 K. & J. 528), where the
defendants had poured their sewage into a river, and
so rendered its water unfit for drinking and incapable
of supporting fish, it was held that the legislature
not having given them express powers to send their
sewage into the river, their claim to do so, on the
ground that the population of Birmingham would
be injured if they were restrained from carrying on
their operations, was untenable (see also Spokes v. The
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Banbury Board of Health, L. R., 1 Eq. 42; Goldsmid
v. Tunbridge Wells Improvement Coms., sup.; and Hill
v. Met. Asylums Board, 6 App. Cas. 193). The same
rule is observed in the United States ( Weir's Appeal,
74 Penn. St. Rep. 230, and Meigs v. Lester, 23 New
Jersey Eq. 199).

Arr. 38.—Mandatory Injunctions.

Where an injunction is asked, not mercly
an act, but o

be dong, 1t in freneral requires a stronger case
to be made out than where a mere p10h1b1
tion 1is asked for, especially where the injune-
tion 1s iuterlocutory (Deere v. Guest, 1 M. & C.
516 ; Durrell v. Pritchard, L. B., 1 Ch. 250 ;
Clark v. Clark, L. R., 1 Ch. 106).

(1) Thus, where a man has actually built a house
which interferes with his neighbour’s ancient lights,
the court will not order him to take it down, except
in cases in which extreme, or at all events very
serious, damage would ensue if its interference were
withheld. For in such case the injury to the defen-
dant by the removal of his building would generally
be out of all comparison to the injury to the plaintiff,
and that is a consideration which ought to have great
weight (see Nat. Prov. Plgte Gluss Co. v. Prudential
Ass. Co., 6 Ckh. D. 761). "

(2) And so where an injunction was asked, order-
ing the defendants to pull down some new buildings,
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on two grounds, namely, 1st, that a right of way
was obstructed by the new buildings; and, 2ndly,
that the new buildings obstructed the light and air;
it was held that no injunction ought to be granted,
because, as was said by the Lord Justice Turner, ‘“as
t0 none of these grounds does it seem to me that
there is any such extreme or serious damage as
could justify the mandatory injunction which is
asked. As to the first ground, the right of way 1s
not wholly stopped. The question is one merely of
the comparative convenience of the right of way as it
formerly existed, and as it now exists. As to the
second ground, I think that the diminution of light
and air to the plaintiff’s houses is not such as would
warrant us in granting the relief which is asked”
(Durrell v. Pritchard, sup.).

ART. 39.— Delay in secking Relief.

A person who has not shown due diligence
i applying to the cowrt for relief, will, in
gencral, be debarred from obtaining an in-
terlocutory mjunction; but he will not be
thercby debarred from obtaining an injunc-
tion at the hearing of the cause, unless his
delay has Dbeen of such long duration as
wholly to have deprived him of the right
which le originally had (per Lord Langdale,
in Gordon v. Cheltenham R. Co., 5 B. 233).
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CHAPTER IX.

Tue Errect oF THE DEATH OR BANKRUPTCY OF
EITHER PARTY.

ART. 40.—Death generally destroys the Right of
Action.
(1) As a general rule, the rght to sue, an
the liability to be sued for torts, ceases waitl
the life of cither party.
(2) This rule does not apply where th
tort consists of :—
/ (a) The appropriation by the defendant o
proceeds ar yalu
of property, belonging to the plain
tift (LPhillips v. Homfray, 24 Ch. L
439); or
Z (b) An injury to real or personal propert:
committed by the deceased within si

calendar months of his death (3 ¢
4 Will. 4, c. 42, s. 2; sce Kirk
Todd, 21 Ch.,D. 484)(a); or

(a) Must be brought within six months of constitution of
a personal representative.

r. I
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(¢) An injury to real property of the
deceased, committed within  six
calcnddr months of his death

- (d) An injury to goods and chattels of the
deceased (4 Edw. 3, ¢. 7; 256 Edw.
3,c. 6); o

(0) An injury causing the death of the
deceased, if he or she leaves a wife,

husband, parent, or child (9 & 10
Vicet. e. 93, 8. 1) (¢).

Tho rule is usually expressed in the form of a
Latin maxim, “ actio personalis moritur cum persond.”
Thus, if one is assaulted or libelled, or assaults or
libels another, and dies: in the one case the assaulter
or libeller is acquitted, and in the other the assaulted
or libelled party is left without any remedy, however
severely he may have been injured. It would seem
that this state of the law might, without disadvantage,
be reconsidered by the Legislature.

It may bo observed that under paragraph (b),
where an action is actually pending if the defendant
dies pendente lite, the action dies with him, unless
the tort was committed within the six months
immediately preceding his death (Kirk v. Todd,
#bi supra).

(b) Must be brought within,twelve months of death.

(¢) A= to this Act, commonly called Lord Campbell's Act,
ride ¥nfra, under the Chapter on Negligence. Strictly, such
actions are not survivals of a cause of action belonging to the
deceased, but are remedies for a statutory tort of a very
fpecial nature.
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ARrt. 41.—Effect of Bankruptey.

(1) The right of action belonging to one
who becomes bankrupt, is not affected by
his bankruptcy, unless it causes actual loss to
his estate, in which case the right passes to
his trustee (see Wriyht v. Fuirfield, 2 B. & Ad.
727 DBeckham v. Drake, 2 II. L. (. 577,
Drewer v. Dew, 11 M. & W. 625 ; Ilodgson
v. Stdney, L. R., 1 Ex. 313 ; FEx parte Vine, 8
Ch. D. 364).

(2) A right of action for tort against one
who becomes bankrupt, is not destroyed by
the bankruptey, nor can the plaintiff prove
in the bankruptey for compensation (46 &
47 Viet. c. 52, s. 30, sub-s. 2, and s. 37;
Watson v. Hollzda 7, 20 Ch. D. 780; 52 L. J.,
Ch. 543).

(1) Thus a bankrupt may, even during the con-
tinuance of the bankruptey, sue another for libel or
assault, or for seduction (Beckham v. Drake, supra) ,g
and may, it is conceived, keep any damages which he{
may recover for his own use and benefit (Ex parte
Vine, supra).

(2) And so where the tort, although one in respect:
of property, does not cause any actual damage to it,
but merely interferes with the plaintiff’s abstract’
right, the right of action remains in him and does
not pass to the trustee (Brewer v. Dew, supra).

12



116 TORTS IN GENERAL.

(3) DBut where a tort in respect of property causes
actual damage, so as to inflict loss on the bankrupt’s
creditors, the right of action passes to the trustee,
and the bankrupt loses the right of suing for the
abstract tort to his right (])’uzm v. Dew, supra ; and
][odqwou v. Sidney, supra), unless thero were two
distinet causes of action
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CHAPTER I

TorTs FOUNDED OoN MALICE (o).

Secr. 1.
OF LIBEL AND SLANDER.

J Arrt. 42.—Definitions of Libel and Slander.

(1) Libel 1s a false, defamatory and mali-
cious writing, picture, or the like, tending to
injure the reputation of another.

(2) Slander 1s a false, defanmtory and
malicious verbal statement tending to injurc
the reputation of another.

(3) A libel is of itself an infringement of
a right, and no actual damage need he
proved in order to sustain an action. Slan-
der, on the other hand, 1s not of itself an
infringement of a right, unless damage en-
. sues, e1ther actually or pxesumptwely

Analysis of libel and slander.—It will be perceived
that in order to found an action, whether for libel
or slander, four distinet factors must be present.
(1) The imputation conveyed by the writing, picture
or words must be false, fbr truth is a good defence tu
an action, or, in technical language, is a justification

—

s

(a) Malice is the conscious violation of law to the prejudice
of another.
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(Watkin v. Holl, L. R., 3 Q. B. 400; Gourley v.
Plimsoll, L. R., 8 C. P. 362; Leyman v. Latimer,
3 Ez. D. 352). (2) The imputation must be de-
famatory. (3) The imputation must have been
published. (4) The imputation must have been
ctther expressly or impliedly malicious. And in
the case of slander, but not of libel, a fifth factor
must exist, viz., actual damage must be proved,
unless it can be implied from the nature of the
defamatory words. In the succeeding articles, ques-
tions which occur as to the nature of defamatory
imputations, publication, and malice, and, in the case
of slander, the nature of the resulting damage, will
be more fully elucidated. It suffices, at this point,
to say that if any one of the first four factors above
enumerated in case of libel, or of the whole five in

caso of slander, 1s absent, no tort has been com-
mitted.

Arr. 43.— What is Defamatory.

(1) Defamatory words or pictures are such

impute conduct or qualities tending to
Airmmmneen o Ao L= plaintiff (Dighy v
Thompson, 4 B. & A. 821); or to expose him
;0 contempt, ridicule, or public hatred, or to
‘prejudice his _private character or credit
(Gray . “Gray, 34 L:J., C. D. 45); or to
cause him to be feared or av(nded (Lanson v.
Stuart, 1 T. R. 748 ; Walker v. Brogden, 19
C. B., N. 8. 165).
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(2) A statement disparaging in intention,
and so understood by the person to whom it
was published, is none the less actionable)
because, if taken literally, it would not he
defamatory. .

Illustrations of directly defamatory worde.—
(1) Thus, describing another as an infernal willain
i1s a disparaging statement sufficient to sustain an
action (Bell v. Stone, 1 B. & P. 331); and so is an
imputation of insanity (Morgan v. Lingen, 8 L. T.,
N. 8. 800) ; or insolvency, or impecuniousness (JMef.
Saloon. Omnibus Co. v. Hawkins, 28 L. J., Ex. 201 ;
Eaton v. Johns, 1 Dowl., N. S. 612); or of gross
misconduct (Clement v. Chivis, 9 B. & C. 176); or
of cheating at dice (Grevitle v. Chapman, 6 Q. B.
7414); or of ingratitude (Coxr v. Lee, L. R., 4 Eu.
284,

(2) So, reflections on the professional and com-
mercial conduct of another are defamatory; as, for
instance, to say of a physician that he is a quack;
and even to advertise pills as prepared by him (con-
trary to the fact) would probably be a hibel (Clark v.
Freeman, 11 Bear. 117).  So, also, calling a news-
paper proprietor “a libellous journalist ”’ is defama-
tory ( Walkeley v. Cooke, 4 Ex. 518).

Illustrations of indirectly defamatory words.—(3) A
statement may be none the less defamatory because
it 1s in the form of an irg¢nical compliment. Thus, 1f
one said of another that he was so valuable a citizen
that the government had sent him to Australia for a
considerable period, at the public expense, meaning
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thereby, and being understood to mean, that he had
been transported, that would clearly be defamatory.
(4) So, again, there may be facts known to the
person publishing the libel or slander, and the person
to whom it is published, which make an apparently
ifinocent statement bear a secondary, and decidedly
defamatory, construction. For instance, a statement
that the speaker saw the plaintiff at Portland some
years since, is primarily innocent enough ; but if the
surrounding circumstances were such as to convey to
the person to whom the words were addressed the
insinuation that the speaker had scen the plaintiff
working at Portland as a convict, the mere absence
of a direct statement to that effect would not be
sufficient to excuse the speaker. It must, however,
be borne in mind that where a secondary meaning
18 to be imputed, it is necessary that the facts should
be known both to the person who makes the state-
ment and to the persons to whom it is published ;
because, if facts are known to the latter from which
they might reasonably suppose that the document is
defamatory, but those facts are not known to the
person who wrote it, if he were held liable he would
be made liable for doing that which he could have
no reason to suppose would injure anybody, the
language used being such as in its ordinary sense
would not be defamatory of anybody. Again, if
there are facts known to the person who makes the
statement, which, if known,to the persons to whom
it 1s made, might reasonably lead them to suppose
that it was used in an ironical sense, yet, if those
faots are not known to the persons to whom it is
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made, that which is stated, although stated inadver-
tently or maliciously, could produce no effect upon
their minds. Though the act might be negligent or
wrongful on the part of the person making the state-
ment, the person who received it would have no
reasonable ground for understanding it in any e%il
sense (Capital & Counties Bank v. Henty, 5 C. P. D.
515).

ARrt. 44.—Publication.

The making known, knowingly or negli-!
gently, of a libel or slander to any person
other than the object of i, 18 publication in its,
legal sense.

(1) “Though, in common parlance, that word
[publication] may be confined to making the contents
known to the public, yet i1ts meaning is not so limited
in law. The making of it known to an individual
1s indisputably, in law, a publishing” (Rex v. Burdett,
4 B. & Ald. 113). Publication, therefore, being a
question of law, it is for the jury to find whether the
facts, by which it 1s endeavoured to prove publication,
are true; but for the court to decide whether those
facts constitute a publication in point of law (Street
v. Licensed Victuallers’ Society,22 W. R.553 ; Hent v,
Wall, 2 C. P. D. 146). ,

(2) Telegrams and post cards.—If the libel be con-
tained in a telegram, or be indicted on a post card,
that is publication, even though they be addressed to
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the party libelled, because the telegram must be read
by the transmitting and receiving officials, and the
post card will in all probability be read by some
person in the course of transmission (Robinson v.
Jones, + L. R, Ir. 3913 Williamson v. Freer, L. R. 9
G P. 393).

(3) Newsvendors.—IDut the vendor of a newspaper
in the ordinary course, though he is primd fucie liable
for a libel contained 1in it, is excused if he can prove

‘that he did not know that it contained a libel; that
his ignorance was not due to any negligence on his
own part; and that he did not know, and had no
ground for supposing, that the newspaper was likely
to contain hbellous matter (Emmens v. Pottle, 16

Q. B. D. 354). 1If he proves these facts, he will not
be deemed to have published it.

ARt 45.—Mulice and Privileged Communications.

(1) Where the words or picture are defama-
tory, malice is generally implied; and the
existence of express malice, that is to say, a
conscious violation of the law to the prejudice
of another ( per Campbell, C. J., Ferguson v.
Earl of Kinnoull, 9 Cl. § F.321),1s only a
matter for inquiry, when the words com-
plained of were spoken on a justifiable occa-
sion (Watkin v. Hall, L. BR., 3 Q. B. 396;
Speill v. Maule, L. R., 3 Ez. 232), or where
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the defamation consisted in falsely impeach-
ing a man’s right to property,—a form of
defamation commonly known as ¢“slander of

AP ot v it IO

title” (Wren v. Weld, L. I., 4 Q. 1. 730).

(2) Where a communication is made upah
any subject-matter in which the party com-
municating has an interest, or in reference
to which he has _a duty, cither publie or
private, legal, moral, or social, such com-
munication, if made to a person having a
corresponding interest or duty, rebuts the
inference of malice (in some cases absolutely,
and 1 others only primd fucie), and 1s privi-
leged (Laughton v. Dishop of Sodor and Mun,
L.R,4 P. C.495; Dawlins v. Lord Paulet,
L. R,5 Q. D.94).

(3) Where the occasion is only primd facie,
and not absolutely, privileged, the plaintiff
may rebut the inference of privilege by prov-
ing a malicious motive, such as anger or in-
difference to the truth. But if the defendant
made the statements believing them to be
true, he will not lose the protection arising
from the privileged occasion, although he
had no reasonable ground for his belief
(Clark v. Molyncuz, 3°Q. B. D. 237).

(4) The question whether a communication
is privileged is for the judge, and that of
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express malice for the jury (Cook v. Wildes,
. 328).

(1) Parliamentary proceedings.—Speeches in par-
liament are absolutely and irrebuttably privileged
(Btockdale v. Hansard,9 A.§& E.1; Dillonv. Balfour,
20 L. R. Ir. 601); and a faithful report in a public
newspaper, of a debate of either house of Parliament,
containing matter disparaging to the character of an
individual which had been spoken in the course of
the debate, is not actionable at the suit of the person
whose character has been called in question (Wascn
v. Walter, L. R., 4 Q. B. 73. Ree also 51 & 52
Vict. c. 04, s. 4). Statements of witnesses before
Parliamentary Committees are also privileged (Goffen
v. Donnelly, 6 Q. . D. 307).

(2) Judicial proceedings.—Statements of a judge
| acting judicially, whether relevant or not, are abso-
lutely privileged (Scoft v. Stansficld, L. R., 3 Ex.
- 220); and so are those of counsel, however irrelevant

and however malicious (Munster v. Lamb, 11 Q. B. D.
588). Solicitors acting as advocates have a like
privilege (:0., and Mackay v. Ford, 29 L. J., Er. 404).
Statements of witnesses can never be the subject of an
action (Seaman v. Netherelift, 2 C. P. D. 53) ; and a
military man giving evidence before a military court
of inquiry, which has not power to administer an
oath, is entitled to the same protection as that
enjoyed by a witness under examination in a court
of justice (Dawkins v. Rokeby, L. R., 7 H. L. 744
23 W. R. 931). If the evidence is false, the remedy
is by indictment (Henderson v. Broomhead, 28 L. J.,
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Er. 860). Fair and acocurate reports of trials (unless
obscene or demoralizing) published in a newspaper
contemporaneously with the proceedings are privi-
leged (51 & 52 Viet. ¢. 64, s. 3). And a similar
report published by a private person would also seem
to be primd facie privileged in the absence of express
malice. On the other hand, dicfe of Lord Halsbury
and Lord Bramwell in the recent case of Macdougall
v. Ilnight (W, N. 1889, 76), lay it down that a report
of the Jjudge’s summing up, or judgment only, is not
(apparently even prind facie) a fair report of a trial,
and is only privileged if, in point of fact, the sum-
ming up or judgment gave reasonable oppoertunity to
the reader to form a correct conclusion.

(3) Bona fide complaint.—A complaint addressed
to an authority having power to dismiss the party
complained of is primd facie privileged ; but aliter if
expressly malicious (Proctor v. Webster, 16 Q. B. 1.
112).

(4) Reports of meetings, and publication of public
notices, &c.—LBy section 4 of “The Law of Libel
Amendment Act, 1888,” it was enacted that a fair
and accurate report published in «ny newspaper of the
proceedings of a public meeting, or (except where
neither the public ‘nor any newspaper reporter is
admitted) of any meeting of a vestry, town council,
school board, board of guardians, board or local
authority, or any committee appointed by any of the
above-mentioned bodies, er of any meeting of any
commissioners, select committees of either House of
Parliament, justices of the peace in quarter sessions
assembled for administrative or deliberative purposes,
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and the publication at the request of any government
office or department, officer of state, commissioner of
police or chief constable, of any notice or report
issued by them for the information of the publie,
shall be privileged, unless it shall be proved that
‘such report or publication was published or made
maliciously. But the protection intended to be
afforded by that section is net available if the defen-
dant has refused to insert in the newspaper in which
the matter complained of appeared, a reasonable
explanation or contradiction by, or on behalf of, the
plaintiff.

(5) Confidential advice.—So advice given, in confi-
dence, at the request of another, and for his protec-
tion, is privileged; and it seems that the presence of

~ a third party makes no difference (Zaylor v. Hawkins,

16 Q. B. 308; Clark v. Molyncur, sup.; Mandy v.
Witt, 25 L. J., C. P. 294; 18 C. B. 544 ; Lauwless v.
Anglo-Egyptian Co., L. R., 4 Q. B. 262; Jones v.
Thomas, 34 W. R. 104); but it seems doubtful
whether a voluntary statement is equally privileged
(see Coxhead v. Richards, 15 L. J., C. P. 278 ; and
Fryer v. Kinnersley, 33 L. J., C. P. 96; but see
Daris v. Snead, L. R., 5 Q. B. 6U8).

Thus the character of a servant given to a person

‘requesting it, is privileged (Gardiner v. Slade, 18

L J., Q. B. 313); and so, also, 18 the character of a
person who states that she is a fit recipient of charity,

" given to, and at the requcst of, a person willing to

bestow such charity, by the secretary of the Charity
Organization Society (Waller v. Loch, 7 Q. B. D.
619).
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The character of a candidate for an office, given
to one of his canvassers, was held to be privileged
(Cotcles v. Potts, 3¢ L. J., Q. B. 247). And it has
been held by the Supreme Court of New Zealand
that defamatory words loni fide spoken of a mayqr
at a towns meeting convened for the purpose of con-
sidering municipal business, but at which there were
other persons present besides ratepayers, were privi-
leged (Hodges v. Glass, 1 Ollivier Bell & Fitzgeralds’
(New Zealand) S. C. Reps. 66).

But imputations circulated freely against another/
in order to injure him in his calling, however bond}»
Side made, are not privileged. Thus a clergyman 1g
not privileged in slandering a schoolmaster about to
start a school in his parish (Gilpin v. Fowler, 9 Er.
615).

The unnecessary transmission by a post office tele-
gram of libellous matter, which would have been,
privileged if sent by letter, avoids the privilege
(Williamson v. Freer, L. R., 9 C. P. 393). DBut, on
the other hand, it has been held that where by the
defendant’s negligence a prnvileged communication,
intended to be made to A., was in fact placed in an
envelope directed {p B., whereby the defamatory
matter was published to B., yet the defendant was
not liable, there being no malice (ZTompson v. Dashwood,
11 Q. B. D. 43).

(6) Criticism.—Lastly: Fair and just criticisms of |
literary publications and works of art are privileged,
provided the private character of the author or artist
be not attacked (Thomson v. Shackell, M. & M. 187;

K



PARTICULAR TORTS.

Latimer v. Western Morning News, 25 L.
Henwood v. Harrison, L. R., 7 C. P. 606).

Tradesmen’s advertisoments are within the mean-
ing of literary publications (Paris v. Levy, 30 L. J.,

P.1).

So, too, fair criticism is allowed upon the public
life of public men, or men filling public offices ; such
as the conduct of public worship by clergymen
(Kelley v. Tinling, L. R., 1 Q. B. 6939): provided
such criticism does not touch upon their private lives
(Gathercole v. Miall, 15 M. & W. 819; Odger v.
Mortimer, 28 L. T. 472). DBut although the ac-
knowledged or proved public acts of public men may
be lawfully criticised, there is no privilege for pub-
lishing false and defamatory statements of fuct,
unless, of course, they are published in the course of
parliamentary or judicial proceedings (Datis v. Shep-
stone, 11 App. Cas. 187).

And in the United States it has been laid down,
that while a citizen has the right to criticise the
official conduct of a public man with satire and
ridicule, he cannot in such criticism attack his private
character (Hamilton v. Eno, 10 N. Y. Weekly Dig.
403).

So the fair criticism on a matter of public and
national importance (Henwood v. Harrison, L. R., 7
C. P. 606), or on the conduct of persons at a public
meeting (Davis v. Duncan, L. E., 9 C. P. 396), is-
privileged. .
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Arr. 46.— Actual Damage essential to Action for
Slander.

(1) Actual damage being essential to an

action for oral defamation, it is generall

necessary to prove it; and in that case the
loss complained of mwst be such as might fairly

and reasonably have been anticipated from
the slander (Lynck v. Knight, 9 H. L. C. 517).
(2) But damage will be presumed where

the slander imputes an indictable offence
( Webb v. Beavan, 11 Q. . D. 609), unfitness
for society (Bloodworth v. Gray, 7T M. & Q.
334), or misconduct in, or want of some
necessary qualification for, the plaintiff’s
office or trade (Foulger v. Newcomb, L. R., 2
Ez. 327).

Damage must be natural, but not necessarily legal,
consequence of slander.—It was at one time considered
that the special damage must be the legal and natural
consequence of the words spoken, and consequently,
that it was not sufficjent to sustain an action of slander
to prove a mere wrongful act of a third party induced
by the slander, such as that he had dismissed the
plaintiff from his employment, before the end of the
term for which they had contracted ( Vicars v. Wilcocks,
2 Sm. L. C.534). However, that view of the law can
no longer be considered accurate, having been dis-
sented from in several cases, particularly in Lumley
v. Gye (2 E. & B. 216), and Lynch v. Knight (sup.).

K 2
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In the latter case Lord Wensleydale said :—* To
make the words actionable by reason of special
damage, the consequence must be such as, taking
human nature as it is, with its infirmities, and having
regard to the relationship of the parties concerned,
might fairly and reasonably have been anticipated
and feared would follow from the speaking of the
words, not what would reasonably follow, as we
might think ought to follow. . . . . In the case of
Vicars v. Wilcocks, 1 must say that the rules laid
down by Lord Ellenborough are too restrictive. I
cannot agree that the special damage must be the
natural and legal consequence of the words, if true.
Lord Ellenborough puts an absurd case, that a
plaintiff could recover damages for being thrown
into a horse-pond as a consequence of words
spoken ; but, I own, I can conceive that, when the
public mind was greatly excited on the subject of
some base and disgraceful crimé, an accusation of it
to an assembled mob might, under particular circum-
stances, very naturally produce that result, and a
compensation might be given for an act occurring
as a consequence of an accusation of that crime.”

(1) Examples of actual damage.—Words were
spoken imputing unchastity to a woman, and by
reason thereof she was excluded from a private
sooclety and congregation of a sect of Protestant
Dissenters, of which she had been a member, and
was prevented from obtairting a certificate, without
which she could not become a member of any other
society of the same nature: Held, that such a result
was not such special damage as would render the
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words actionable (Roberts v. Roberts, 33 L. J., Q.
B. 249 ; and sce Chamberlain v. Boyd, 11 Q. B. D.
407).

(2) Action by husband and wife for slander, im-
puting incontinency to the wife, alleging that by
reason thereof the wife became ill and unable Yo
attend to her necessary affairs and business, and that
the husband was put to expense in endeavouring to
cure her: leld, that the declaration showed no
cause of action (A/lsopp v. Allsopp, & Hurls. & Norm.
534).

(3) Where the wife, in consequence of words im-
puting want of chastity to her, ceased to receive the
hospitality of divers friends, and especially of her
husband, it was held that such a loss was the reason-
able and natural consequence of such slander (Daties
v. Solomon, L. R., 7 Q. B. 112; 41 L. J., Q. 1. 10).
It is, however, difficult, on grounds of common sense,
to distinguish such damage from the damage referred
to in examples 1 and 2.

(4) An action brought by a trader, alleging that
defendant falsely and maliciously spoke and pub-
lished of his wife, who assisted him in his business,
certain words accusing her of having committed
adultery upon the premises where he resided and
carried on his business, whereby he was injured in
his business, and certain specified and other persons
who had previously dealt with him, ceased to do so,
is maintainable on the ground that the injury to his
business is the natural consequence of the words
spoken: held, also, that the special damage might
be proved by general evidence of the falling off of
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his business, without showing who the persons were
who had ceased to deal with him, or that they were
the persons to whom the statements were made
(Riding v. Smith, 1 Ex. Dir. 91; 24 W. R. 487).

There is a custom in the City of London Courts
enabling & woman whose chastity had been slandered,
to maintain an action, though she can prove no special
damage.

(0) Examples of damage implied from imputation
of erime.—Thus the words, “ You are a rogue, and I
will prove you a rogue, for you forged my name,”
are actionable (Jones v. Ilerne, 2 Wils, 89).  And it
18 immaterial that the charge was made at a time
when it could not cause any criminal proceedings to
be instituted. Thus the words “ You are guilty”
[iunuendo of the murder of D.] are, after the verdiet
of not guilty, a suflicient charge of murder to support
an action (Pecke v. Oldham, W. Bl 9G0). But if
words charging a crime are accomparied by an
express allusion to a transaction which merely
amounts to n civil injury, as breach of trust or con-
traot, they are not actionable (per Ellenborough in
Thompson v. Barnard, 1 Camp. 48 ; and per Kenyon,
Christie v. Cowell, Peake, 4).

(6) The llegutnon, too, must bo a direct charge of
indictable crime (Lemon v. Simmons, 57 L. J., Q. B.
260). Thus saying of another that he had forsworn
himself is not actionable, without showing that the
words had reference to some judicial inquiry (Holt v.
Scholefield, 6 T. R. G91). 8o where a declaration
alleged that the defendant called the plaintiff a
“ welcher (meaning a person who dishonestly appro-
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priates snd embezzles money deposited with him) ”;
and the evidence showed that a ¢ welcher” is a
person who receives money which has been deposited
to abide the event of a race, and who has a pre-
determined intention to keep the money for himself,
it was held that, as the word did not necessarily
impute the offence of embezzlement, it did not imply
an indictable offence, and so was not actionable
(Blackman v. Bryant, 27 L. T. 491, Exr.).

(7) Examples of damage implied from imputation of
unfitness for society.-—Thus to allege the present pos-
session of an infectious, or ¢ven a venereal, disease 18 |
actionable, but a charge of past infoction is not; for|
it shows no present unfitness for society (see Cursluke
v. Mappledrum, 2 T. R. 473 ; Bloodworth v. Gray,
T M & G 334). Yet, with curious inconsistency,
our law gives no relief to a woman who 1s falsely
accused of fornication, unless actual exclusion from
genernl society be specifically proved (see page 132,

(8) Examples of damage implied from imputation of
for business.—\Words imputing drunken-
ness to a master mariner whilst in command of a

ship at sea are actionable per se (Irwin v, Brandicood,
2H. & C.960; 33 L. J., Ex. 257).

(9) So where a clergyman is beneficed or holds
some ecclesiastical office, a charge of incontinence

is actionable; but it is pot so if he holds no ecelesi-|
astical office (Gnlliway v. Marshall, 23 L. J., Ex. 78).

(10) The American courts have held that to say
of a magistrate “ he is a damned fool of & justice,”



136 PARTICULAR

is actionable per se (Spicring v. Andrea, 18 Am. Law
Reg. (N. 8.) 186, 188, n.).

(11) Bo to say of a surgeon “he is a bad character;
none of the men here will meet him,” is actionable
(Southee v. Denning, 17 L. J., Er. 151; 1 Er. 196).
Oc of an attorney that * he deserves to be struck off
the roll” (Phillips v. Junsen, 2 Esp. 624). But it 13
not ground for an action to say “he has defrauded
his creditors, and been horsewhipped off the course
. at Doncaster,” because this has no reference to his
profession (see ulso Jenner v. A’Beckett, L. R., 7
Q D.11; 41 L. J., Q. B. 14 and Ailler v. David,

L R.,9 C P 11%). Dut this scems a curious re-
finement.

Anr. 47.*—-1&’!‘1)('(1/1'1/[/ Libel or Slander.

Whenever an action will lie for slander or
libel, 1t 1% of no consequence that the de-
fendant was not the originator, but merely a
repeater, or printer and publisher of it; and
if the damnge arise simply from the repeti-
tion, the originator will not be hable (Parkins
v. Seotl, 1 Hurl. & Colt. 153 ; Watkin v. Hall,
L. R, 3 Q. B. 396); except (1) where the
originator had authorized the repetition
(Kendillon v. Malthy, Cdr. & M. 402); and
(2) where the words are spoken to a person
under a moral duty or obligation to com-



OF LIBBL AND SLANDER. 137

municate them to a third person (Derry v.
Handley, 16 L. T, N. 8., 263).

(1) In that case, Cockburn, C. J., observes, “ Where
an actual duty is cast upon the person to whom the
slander is uttered to communicate what he has heard
to some third person, as when a communication 1is
made to a husband, such as, if true, would render the
person the subject of it unfit to associate with his
wife and daughters, the slanderer cannot excuse
himself by saying, ¢ True, I told the husband, but I
never intended that he should carry the matter to his
wife.” Insuch case the communication is privileged,
and an exception to the rule to which I have referred ;
and the originator of the slander, and not the bearer
of it, is responsible for the consequences.”

(%) But where A. slandered B. in C.’s hearing,
and C., without authority, repeated the slander to D.,
per quod D. refused to trust B.: it was held that no
action lay against A., the original utterer, as the
damage was the result of C.’s unauthorized repetition
and not of the original statement (Ward v. Weeks,
4 M. & P. 808).

(3) Printing slander.—So the printing and pub-
Lishing by a third party of oral slander (not per se
actionable), renders the person who prints, or writes
and publishes the slander, and all aiding or assisting
him, liable to an action, although the originator, who
merely apoke the slander, will not be liable (McGregor
v. Thicaites, 3 B. & C. 35).

(4) Upon this principle the publisher, as well as
the author of a libel, is liable ; and the former cannot
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exonerate himself by naming the latter. For “of
what use is it to send the name of the author with a
libel that is to pass into & part of the country where
he is entirely unknown? The name of the author
pf o statement will not inform those who do not
know his character whether he is a person entitled to

credit for veracity or not” (per Best, J., Crespigny v.
Wellesley, 5 Bing. 403).

ARt. 48.—Lihels by Newspaper Proprictors.

(1) In an action for libel agaiust the pro-
prictor or editor of any newspaper or other
periodical, the defendant may plead that the
libel was mserted without malice and without
gross negligenee; and that at the carliest

- subsequent opportunity he inserted in such
or some other publication a full apology; or,
if such publication was published at intervals
exceeding a month, that he offered to publish
such apology i any paper the plaintiff might
name.  And upon filing such plea, the defen-
dant may pay a sum into court by way of
amends (6 & 7 Viet. e. 96, 8. 2).  See Hawkes-
ley v. Bradshawe, 5 Q. D. D. 22,

(2) In any such agtion as aforesaid the
defendant shall be at liberty to give in ewi-

| dence, in mitigation of damages, that the

i pluintiff has already recovered or brought
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actions for damages, or has received or agreed
to receive compensation in respect of a libel or

libels to the same purport or effect (51 & 62
Vict, c. 64 5. 6)(a).

ART. 49.— Limitation of Actions for Defamution.

An action for slander must be commenced
within two years next after the cause of
action arose, and an action for libel within
SIX years. |

Section II.

OF MALICI0US PROSECUTION,

Ve ARrt. 50.—Definition.

(1) Malicious prosecution consists in the
malicious institution against another of un-
successful criminal, or hgnkruptey, or _ligui-
dation_ proceedings, without reasonable or

”"M L "
probable cause (see Churchill v. Siggers, 3 El.

(a) As to the consolidation of several actions brought
against different persons for the samo libel, sce 51 £ 52 Viet.
c. 64, s 8.
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& Bl 937 ; Johnson v. Emerson, L. R., 6 Ex.
329 and Quariz Hill, &ec. Co. v. Eyre, 11
Q. B. D. 674).

(2) Malicious prosecution causing actual
«damage to the party prosecuted 1s a tort, for
which he may maintain an action.

It will be seen from the above article, that in
order to sustain an action for malicious prosecution,
five factors must co-exist, viz. :—(1) a prosecution of
the plamtiff by the defendant ; (2) want of reason-
able and probable cause for that prosecution ;
(3) malice, express or implied; (4) the determina-
“tion of the prosecution in favour of the party prose-
ewted 3 and (D) loss or damage caused to that
party by the prosecution.  1f any one of these five
factors are absent, no action will lie. It is, therefore,
desirable to examine each one of these elements n
detail.

Arr. 81.—Prosecution by the Defendant.

The prosecution must have been instituted
by the defendant against the plaintiff, and
not merely by the authonties on facts far-
nished by the defendant,

Thus, if a person bond fide lays before o magistrate
a state of facts, without making a specifie charge of
crime, and the magistrate erroneously treats the
matter as a felony, when it is in reality only a civil
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injury, and issues his warrant for the apprehension of
the plaintiff, the defendant who has complained to
the magistrate is not responsible for the mistake.
For %e has not instituted the prosecution, but the

magistrate (Wyatt v. White, 29 L. J., Er. 193;,
Cooper v. Booth, 3 Exp. 144).

ARt. 52.— Want of Reasonable and Probable Cause.

(1) The onus of proving the absence of
reasonable and probable cause for the prose-
cution rests on the plaintiff (Lister v. Perry-
man, L. BR., + H. L. 521 ; Abrallh v. N, K. I,
Co., 11 App. Cas. 247).

(2) The jury find the facts on which
the question of rcasonable and probable
cause depends; but the judge determines
whether those facts do constitute reasonable
and probable cause.

(3) No definite rule can be laid down for
the exereise of the judge’s judgment (Laster
v. Perryman, L. R., 4 II. L. 521); but the de-
fendants will be deemed to have had reason-
able and probable cause for a prosecution
where (a) they took yeasonable care to in-
form themselves of the true facts; (b) they
honestly, although erroncously, helieved in

ir information; and (c¢) that information,



142 PARTICULAR BORTS.

if true, would have afforded a primd facie
caso for the prosecution complained of (see

Abrath v. N. E. R. Co., ubi sup.).

(1) In the case of Lister v. Perryman (ubi sup.),
Lord Chelmsford said : “There can be no doubt since
the case of Panfon v. Williums (2 Q. B. 169), in
which the question was solemnly decided in the
Exchequer Chamber, that what is reasonable and
probable cause in an action for malicious prosecution,
or for false imprisonment, is to be determined by the
judge.  In what other sense it is properly called a
question of law, T am at a loss to understand. No
definite rule can be laid down for the exercise of the
judge’s judgment. Each case must depend on its
own circumstances, and the result is a conclusion
drawn by each judge for himself, whether the facts
found by the jury,in his opinion, constitute a defence
to the action. The verdict in cases of this descrip-
tion, therefore, is only nominally the verdict of a
jury.”

(2) In Broad v. Ham (5 Bing. N. C. 725), Tindal,
C. J., said : “ There must be a reasonable cause, such
as would operate on the mind of a discreet man;
there must be also a probable cause, such as would
operate on the mind of a reasonable man; at all
events, such as would operate on the mind of the
party making the charge, otherwise there is no pro-
bable cause for him.”

(3) A man who makes a criminal charge against
another, cannot absolve himself from considering
whether the charge is reasonable and probable, by

¥
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delegating that question to an agent, even although
that agent be presumably more capable of judging.
Thus, the opinion of counsel as to tho propriety of
instituting a prosecution, will not excuse the defen-
dant if the charge was in fact unreasonable and
improbable. Y¥or as Ileath, J., said in Hewlet®
v. Cruchley (5 Taunt. 283), “it would bo a most
pernicious practice if we were to introduce the prin-
ciple that a man, by obtaining the opinion of counsel,
by applying to a weak man, or an ignorant man,
might shelter his malice in bringing an unfounded
prosecution.”

(4) With regard to the amount of care which a
prosecutor is bound to exercise before instituting a
prosecution, it would seem that although he must
not act upon mere tittle tattle or rumour, or even
upon what one man has told his immediate informant,
without himself interviewing the first-mentioned man,
yet where his immediate informant is himself cog-
nizant of other facts, which, if true, strongly confirm
the hearsay evidence, that will be sufficient to justify
the prosecutor in acting, without first going to the
source of the hearsay (Lister v. Perryman, L. R., 4
H. L. 521). DBut as circumstances are infinite in
variety, it is quite impossible to lay down any guid-
ing principle as to what steps a person ought reason-
ably to take for informing himself of the truth before

instituting a prosecution.



144 PARTICULAR TORTR.

Art. 53.—Malice.

(1) In an action of malicious prosecution,
malice 18 generally implied, upon proof of
-absence of reasongble and probable cause for
instituting the prosecution complained of
(Joknstone v. Sutton, 1 T'. . 544).

(2) A prosecution, though in the outset
unmalicious; may become malicious, if the
prosccutor, having acquired positive know-
ledge of the inmocence of the accused, pro-
ceeds malo anino 1n the prosecution (Per
Cockburn, C. J., Filz Joln v. McKinder, 30
L.J., C. P.2064),

(3) And where a person has not instituted,
but only adopts and continues proceedings,
the same principle applies ( Weston v. Beeman,
QT L. J., Er. 57).

(1) Thus, where the defendant, at the time of the
prosecution of the plaintiff, showed that he had a
consciousness of the innocence of the accused, it was
held evidence of malice (see Shrosbery v. Osmaston,
37 L. T. 79?).

(2) So, too, where one is assaulted justifiably, and
institutes criminal proceedings for the assault; if
in the opinion of the jury, he commenced such pro-
ceedings, knowing that he was wrong and had no
just cause of complaint, malice may be presumed
(Hinton v. Heather, 14 M. & W. 131).
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(3) So, too, it may be presumed, if it be shown
that the defendant Anew that the plaintiff against
whom he had charged a theft, took the goods under
an erroneous belief that he had a legal right to do so
(Huntley v. Simpson, 27 L. J., Er. 134),

(4) So, where the prosecutor of another says thats
he is prosecuting him in order to stop his mouth, it
is evidenee that he knew him to be innocent, and
therefore that the prosecution was malicious (eslop
v. Chapman, por Maule, J., 23 L. J., Q. B. 49).

(5) Whether malice may be implied 1 a corpora-
tion, having regard to its want of individuality, is not
free from doubt. In Edwards v. Mid. R. Co. (6
Q. B. D.287),1t was held by Fry, J., that a corporation
was capable of malice.  On the other hand, i Abret))
v. N.E R Co. (11 App. Cus. 247), Liord Bramwell
strongly supported the opposite view, but this was
only a dictum, and not necessary to the determination
of the case; and if a virtuous master is liable for the
malice of his servant, it is difficult to see why an
impersonal corporation should not be.

(6) Where, through the defendant’s perjury, the
judge of the county court, believing the plaintiff to
have perjured himself, committed him for trial, and
bound over the defendant to prosecute him, which
he did, but unsuccessfully; it was held that the
plaintiff had a good cause of action against the
defendant ; because, although the defendant had not
initiated the proceedipgs, yet he might have dis-
charged his recognizance by appearing and telling
the truth (Fitz Jokn v. MacKinder, 30 L. J., C. P.
264).

U, 1.
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ART. 54.—Fuilure of the Prosccution,

Tt isx necessary to show that the proceeding
ulleged to have been instituted maliciously,
and without reasonable or probable cause,
kas terminated n favour of the plammtiff, if,
from its nature, it he capable of such a ter-
mination (Buasehe v. Mutthews, L. ., 2 C. P.
384).

This rule, which at first sight appears somewhat
harsh, 18 founded on good sense, and applies even
where the result of the prosecution eannot be appealed
(DBasebe v. Matthews, ubi sup.).  As Compton, J., said
in Castrigue v. Behrens, 30 L. J., Q. B. 168, ¢ there 1s
no doubt on principle and on the authorities, that an
action lies for mahciously, and without reasonable
and probable cause, setting the law of this country
in motion, to the damage of the plamtiff. . . .
But in such an action it is essential to show that the
proceeding alleged to be instituted maliciously, and
without probable cause, has terminated in favour of
the plaintiff, if from its nature it be capable of such
termination. The reason seems to be that, if in the
proceeding complained of, the decision was against the
plaintiff, and was still unreversed, it would not be con-
sistent with the principles on which law is administered
for another court, not being a court of appeal, to hold
that the decision was come to without reasonable and
probable cause.”
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ART. 53.—Damage.

In order to support an action for malicious
prosecution, 1t is necessary to show some
damage resulting to the plamtiff from the

prosecution complained  of (Byne v. Moore,
O Tuunt. 187).

The damage need not necessarily be pecuniary.
“ It may be either the damage to a man’s fame, as if
the matter he ix accused of be scandalous, or where
he has been put in danger to lose his life, or limb, or
liberty ; or damage to his property, as where he 1s
obliged to spend money in necessary charges to
acquit himself of the crime of which he is accused”
(Mayne's Treatise on Damages, p. 345).

In this case, as in slander, the damages must be
the reasonable and yprobable result of the malicious
prosecution, and not too remote.

N.B.—There are certain torts analogous to mali-
cious prosecution which oceur too rarely to require
notice in an clementary work of this kind. One of
these 1s malicious arrest, which consists in wilfully
putting the law in motion to effect the arrest of another
under ciril process without cause. Arrest under ecivil
process is, however, now o rarely possible that this
form of tort may be almost deemed obsolete. Another
wrong of the same nature is causing injury to another
by an abuse of legal grocedure (see Grainger v. Hill,
4 Bing. N. C. 212), This, again, is rarely brought
before the courts, and the student who desires infor-
mation regarding it is referred to larger works.
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Section III.

Or MAINTENA!

Awnr. J’]ﬁ.-—-—])qﬁnil’ 10N,

(1) Maintenanece ix a maliclous assistance,
by money or otherwise, proffered by a third
person to either party to a suit, to enable
him to prosecute or defend it.

(2) Malice 1s implied on proof of officious
ussistance ; but it mayv be rebutted by show-
ing (a) that the maintainer had a common
interest in the action with the party main-
tained ; or (b) that the maintainer was actu-
ated by motives of charity, bond fide hehieving
that the person mamtained was a poor man
oppressed by a rich one.

(1) Thus, in the well-known case of Bradlaugh v.
Newdegate (11 Q. B. D. 1), the plaintiff, having sat
and voted as a member of I'arhiament without having
made and subscribed the oath, the defendant, who
was also a member of Parliament, procured C. to sue
the plaintiff for the penalty imposed for so sitting
and voting. C. was a person pf insufficient means to
pay the costs in the event of the action being un-

successful : Held, that the defendant and C. had no
ocommon interest in the result of the action for the
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penalty, and that the conduct of the defendant in
respect of such action amounted to maintenance, for
which he was liable to be sued by the plaintiff.

(2) But, on the other hand. as a general rule, there
is no doubt, that where there is o common interest
beliecved on reasonable grounds to exist, mamtenanee
under those ¢ircumstances, would be justifiable.  The
oldest authorities all lay down this quahfication, and,
by the instances they give, show the sort of interest
which 15 intended. A master for a servant, or a
s .vant for a master, an heir, a hrother, n son-in-law,
4 brother-in-law, a fellow commoner defending rights
of common, or a landlord defending his tenant in a
sutt for tithes (per Lord Coleridge, ¢ J. m
ngh v. Newdegate, 11 Qo LD, 11,

(43) Aud, again, in Pleting Company v. Fu
A7 Ch D, 49), 1t was held, that all persons engaged
in the trade of plating, had ruch a common interest
i ampugning the validity of a patent granted to a
person for nickel plating, that they were entitled to
subsiribe a fund for enabling the defendant, in an
action brought by the patentee for mmfringement of
his patent, to appeal against an adverse judgment.

(4) And so where a rich man in the bond fide, but
erroneous, belief that a poor man was being oppressed,
advanced money to him for the purpose of main-
taining an action against the oppressor, it was held
that he was justified, notwithstanding that if he had
made full inquiry, ke would have nscertained that
there was no reasonable or probable ground for the
proceedings which he assisted (Harris v. Brisco, 17
Q. B. D. 504). It is on the authonty of this case
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that this form of tort is classed under torts founded on
malice (gee also Findon v. Parker, 11 M. & W. 6753
Hutley v. Hutley, L. R., 8 Q. B. 112; and M«t. Bank
v. Pooley, 10 App. Cax. 210).

Section IV.
OF SEDUCTION,.

———————— e

Awr. H7.—General Liability.

Every person is hable to an action who

wilfully doesx any of the following acts :—

(1) Procures a servant to depart from the
maxter’s service during the stipulated
period of serviee, or a elnld to depart
from that service while 1t exists,

(2) Harbours a servant, after wrongfully
quitting the master.

(3) Debauches such servant or child so as
to neapacitate them from rendering
such service (Lumlvy v. Gye, 2 Ell. &
Bl 224; Dlake ~v. Lanyon, 2 T. R.
221).

Thus, if I employed (agnius£ the will of his master)

an apprentice or servant before the expiration of his
term of service, I should be liable, for by so doing I
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should be affording him the means of keeping out of
his master’s service.

This class of tort most usually comes before the
court under the circumstances referred to in para-
graph 3 of the above article, viz., whero an action is
brought (generally by an aggrieved parent) to rocover
damages from one who has seduced a daughter or
female servant, from the paths of virtue, and conse-
quently this section will be devoted to a consideration
of that particular class of wrong.

Arr. B8 —Relation of Master and Servant esseutial,

(1) The relattion of master and servant
must exist at the time of the seduction
(Davies v. Williams, 10 Q. B. 725); and it
would appear also that the confinement, or
illness, of the girl must have happened
while she was in the plaintiff’s service.

(2) But a contract of service mayv he
implied from the relation hetween the plain-
tiff and the alleged servant; and where a
daughter 1s s¢duced very slight services will
sufhice to raise this implication. "

(1) Thus, the plaintiff’s daughter was in service as
& governess, and was seduced by the defendant whilst
on a three-days’ visit, with her employer’s permission,
to the plaintiff her widowed mother. During her
visit she gave some assistance in household duties.
At the time of her confinement she was in the service
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of another employer, and afterwards returned home
to her mother : 1leld, that there was no evidence of
servico at the time of the seduction. And also, by
Kelly, C. B., and Martin and Bramwell, BB., that
the action must also fail on the ground that the con-
finement did not take place whilst the daughter was
t the plaintift’s servico (Hedyes v. Tagg, L. R., 7 Er.
2813).

(2) In Long v. RKeightley, however (11 Ir. Rep.,
C. L. 221, C'. P.), there was held to be a suflicient
logs of serviee under the following circumstances.
The plaintift’s daughter, aged twenty-four years, was
seduced in the house and service of the plaintiff. The
day after, sho left Ireland for Awmerica, pursuant to
n prior arrangement.  IFinding herself pregnant while
in service there, she returned to her native country,
and went to stay at her sister’s house, where she was
confined. Afterwards she returned to the house of
Ler mother (the plaintiff). On the authority of
Hedges v, Tugg, it was argued, that inasmuch as the
confinement did not take place while the daughter
was in the service of her mother, the action must
fail.  But the court distinguished the two cases on
the ground, that in Hedyes v. Tagg the girl’s con-
finement happened when she was tn the service of
another ; while 1n the case in discussion she was con-
structively in the service of the plaintiff directly she
returned to Ireland (and see Terry v. Hutchinson,

(3) In Ecvans v. Walton (L. R., 2 C. P. 615), the
daughter of the plaintiff (a publican), who lived with
him and acted as his barmaid, but without any exp
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contract or wages, was induced by the defendant to
leave her father’s house : it washeld, that the relation
of master and servant might be implied from these
circumstances, and that it matters not whether the
service 1s at will or for a fixed period.

(4) So such small services as milking, or even
makmg tea, have been held sufficient (Bennett v.
Alleott, 2 T. R. 166; Cuarr v. Clark, 2 Chit. R. 2061).

(5) Where the dmlghior lived at, and assisted in
the duties of the house, from six i the evening until
seven in the morning, and the rest of the day was
employed clsewhere, it was held suthicient evidence
of service (Rist v. Taur, 32 L. J., Q. . 387). And
where the daughter ix a minor, living with her father,
service will be presumed (Harrisv. Butler,2 M. & W
o42).

(6) But where the daughter at the time of the
seduction 18 acting as housekeeper to another person,
the action will not lie (Dewn v. Peel, 5 Eust, 45); not
even when she partly supports her father (Manley v.
Lield, 29 L. J., C. P.79).

(7) The plaintiff’s daughter, being under age, left
his house and went into service. After nearly a
month, the master dismissed her at a day’s notice,
and the next day), on her way home, the defendant
gseduced her. It was held, that as soon as the real
service was put an end to by the master, whether
rightfully or wrongfully, the girl intonding to return
home, the right of her father to her services revived,
and there was, therefore, sufficient evidence of service
to maintain an action for the seduction (Zerry v.
Hutchinson, L. R., 3 Q. B. 599).
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(8) 'When the child is only absent from her father’s
house on a temporary visit, there is no termination of
her services, providing she still continues, in point of
fact, one of his own household (Griffiths v. Tecljen, 15
C. B. 344).

Anr. 59.— Misconduct of Parent.

If & parent has introduced his daughter to,
or- has encouraged, profligate or improper
persons, or has otherwise courted his own
injury, he has no ground of action if she be
seduced.

Thus, where the defendant was received as the
daughter’s suitor, and it was afterwards discovered
by the plaintiff that he was a married man, notwith-
standing which, he allowed the defendant to continue
to pay his addresses to his daughter on the assurance
that the wife was dying, and the defendant seduced
the daughter: it was held, that the plaintiff had
brought about his own injury, and had no ground of
action (Reddic v. Scoolt, 1 Peake, 316).

Arr. 60.— Damuges.

(1) In cases of seduction, in addition to the
actual damage sustained, and any
expenses incurred through a servant’s
or daughter’s illness, damages may be
given for the loss which the plaintiff
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has sustained of the society and com-

fort of a child who has been seduced,
and for the dishonour he has received
and the anxiety and distress which he
has suffered (Bedford v. McKowl, 3
Esp. 120 ; Terry v. Hutchinson, L. R.,*
3 Q. B. 599).

(2) Where more than ordinarily base
methods have been employed by the

seducer, the damages may be aggra-
vated. On the other hand, the defen-

dant may show the loose character
of the daughter in mitigation of
damages.

(1) Thus, as was observed by Lord Eldon, in
Bedford v. MeKow! (3 Esp. 120), “ although in point
of form the action only purports to give a recompense
for loss of service, we cannot shut our eyes to the
fact that it is an action brought by a parent for an
injury to her child, and the jury may take into their
consideration all that she can feel from the nature of
the loss. They 'may loock upon her as a parent
losing the comfort as well as the service of her
daughter, in whose virtue she can feel no consolation;
and as the parent of other children whose morals
may be corrupted by her example.” Damages given
by a jury for this kind of tort, will, therefore, rarely
be reduced by the Court on the ground that they are
excessive.
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(2) A fortiori will this be the case, where the
seducer has made his advances under the guise of
matrimony. As was said by Wilmot, C. J., in a case
of that character: “If the party seduced brings an
action for breach of promise of marriage («), so much
the better. If much greater damages had been
given, we should not have been dissatisfied therewith,
the plaintiff having received this insult in his own
house, where he had civilly treated the defendant,
and permitted him to pay his addresses to his
daughter” (Tullidge v. Wade, 3 Wils. 18.)

(3) On the other hand, the defendant may, in
mitigution of damages, call witnesses to prove that
they have had sexual intercourse with the girl
previously to the seduction (Eager v. Grinucood, 16
L. J., Er.236; Verry v. Watkins, 7 C. & P. 308).
And, generally, the previous loose or immoral
character of the party seduced is ground for miti-
gation. The using of immodest language, for
instanoce, or submitting herself to the defendant
under circumstances of extreme indelicacy.

ARr. 61.—Limitation.

An action for scduction must be com-

menced within six years (see 21 Jae. 1, ¢. 16,
8. 3).

(a) The loxs caused to the pluintift by dreach of a promise
to marry, however, is not to be taken into consideration, for
thut is a civil injury to Aer and not to the father.
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Section V.

OF DECEIT OR FRAUD.

Arr. 62.—Definition of Fraud,

- <wwd consists of cither :(—

(1) A false statement made with tent to
induc(;,/ another to_act upon it, and
either known to he false to the party
making it,or us to the truth of which
he was ignorant, and which he had no
reasonable ground for believing to be
true; or

(2) An industrious concealment of a ma-
terial fact with intent to induce
another to act to his detriment; or

(3) Silence as to a material fact where the
essence of a transaction is a con-
fidence that all material facts will he.
disclosed.

Whether moral felinquency necessary.—After con-
siderable diversity of opinion, it appears to be now
well settled, that in order to make a person liable for
damages in a common law action of deceit, some
amount of moral delinquency is necessary. Possibly,
it was put too high by Mr. Justice A. L. Smith, in
Joliffe v. Baker (11 Q. B. D, 274), when he said that
“an action for damages for deceit cannot be
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tained, unless the plaintiff establishes that the defen-
dant has made a statement false in fact and fraudu-
lent in intent,” unless his lordship meant that the

fraudulent intent might be a presumption of law as
distinguished from an actual fact. Indeed, the
game learned judge went on to explain that “a state-

"ment false in fact, with regard to the truth or falsity
of which the defendant Anows himself to be entirely

ignorant, and which he makes for the purpose of

receiving some advantage to himself or causing some

loss to the plaintiff, is fraudulent in intent; for he

thereby lies about his state of knowledge ”’ (and see

also Bramwell, L. J., in Weir v. Bell, 3 Er. D. 243).

There can be no doubt whatever, that where either

a man lies directly, or indirectly by stating as a

fact that which he knows he has no reasonable

ground for believing to be true, that constitutes fraud

(seo per Maule, J., Keans v. Edmunds, 13 C. B. 786;

Parke, B., Taylor v. Ashton, 11 M. & W. 401;

and Sir J. Haunen, Peck ~v. Derry, 37 Ch. D. 578).
It appears, however, that a person making a false
statement with intent to induce another to act upen
it may be liable even although there was no intent to
deceive. As the lute Sir Geo. Jessel put it in Smith
v. Chadwick (20 Ch. D. 44), in n passage quoted
with approval by Sir J. Haunen, in Peek v. Derry
(37 Ch. D. 582), ““ A man may issue a prospectus,

or make any other statement to induce another to
enter into a contract believing that his statement is
true, and not intending to deceive; but he may
through carelessness have made statements which are
not true, and which he ought to have known were noé
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¢rue, and if he does so, he is liable in an action for
deceit ; he cannot be allowed to escape merely because
he had good intentions, and did not intend to
defraud.

In the above-mentioned case of Peek v. Derry, Six
James Hannen in the course of his judgment, re-
marked, *“ No doubt the word ¢ fraud’ is, in common ©
parlance, reserved for actions of great turpitude, but
the law applies it to lesser breaches of moral duty;
and it appears to me the making of any statement
upon which others are intending to act, without
reasonable ground for making it, without reasonable
ground for believing it to be true, is a hreach of
moral duty, although it may not be one of such dark
complexion as to blast the character of the man for
ever who does it. It is not necessary that there
should be that amount of wrong in order to give a
legal remedy.”

‘““ At the same time,” as was remarked in the same
case by Lord Justice Lopes, “I know of no fraud
which will support an action of deceit to which some
moral delinquency does not belong. An action for
deceit will not lie for an innocent misrepresentation,
for such representation is not fraudulent. On the
other hand, a slight degree of what I will call moral
obliquity will suffice to render a misrepresentation
fraudulent in contemplation of law. . . . I think the
result of the cases amounts to this—1If a person makes
to another a material and definite statement of fact
which is false, intendihg that person to rely upon it,
and he does rely upon it and is thereby damaged,
then the person making the statement is liable to
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moke compensation to the person to whom it is
made—first, if it is false to the knowledge of the
person making it; secondly, if it is untrue in fact
and not believed to be true by the person making it;
thirdly, if it is untrue in fact, and is made recklessly,
for instance, without any knowledge on the subject
and without taking any trouble to ascertain if it 18
true or fulse; fourthly, if it 1s untrue in fact but
belicved to be true, but withont any reasonable
grounds for such belief.”

In the same case Liord Justice Cotton said @ “ Al-
though, in my opinion, it is not necessary that there
should be what I should call frand, vet in these
netiony, according to my view of the law, there must
be a departure from duty; and in my opinion when
a uan makes an untrue statement with an intention
that it shall be acted upon, without any reasonable
ground for believing that statement to be true, he
makes default 1n a duty which was thrown upon him
from the position he has taken upon himself, and he
violates the right which those to whom he makes the
statement have to have true statements only made to
them. And I should say that when a man makes a
fulse statement to induce others to act upon it, with-
out reasonable ground to supposesit to be true, and
without taking care to ascertain whether it is true,
he is liable civilly, as much as a person who commits
»hat is usually called fraud, and tells an untruth
knowing it to be an untruth ”’ (and see also Cann v.
Wilkon, 39 Ch. D. 39).

It will be scen from the authorities above quoted
that all are agreed (1) that there must be a false
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statement ; and (2) that it must be made with intent
to induce another to act upon it. For if it were
otherwise, a man might rue his neighbour for any
nmode of communicating erroncous information; such,
for example, as having a conspicuous clock too slow,
since the plaintiffi might thereby be prevented from
attending to some duty, or acquiring some benefit
"Bailey ~v. Waltord, 9 Q. . 197, 208).  Where the
authorities speak with a somewhat uncertain sound, is
whether it is necessary that the party making the
statement must have lied directly or indireetly as to
his state of knowledge, or whether 1t is suflicient that
he made an unreasonable mistake  (see also Rrse
River Co. v. Swdth, L. R, 4 . L. 79; Peek v.
Gurney, L. R, 6 I, L. 377 Feans v, Edmunds, 15
C. B. 777 Taylor v. Askton, 11 M. § W. 401;
Charltow v. 1luy, 32 L. T. 96 ; Kennedy v. Panama,
§e. Co., L. K., 2 Q. B.580.)

It will be perceived from the definition that fraud
may be cither positive or negative; in other words,
it may consist of a positive statement, or an equally
deceptive suppression. It 1s desirable to treat these
two classes separately.

ART. 63.— When an Action will lie for fraudulent
Statements.
(1) An action will lie, where, by reason of
a fraudulent representation made by the
defendant :—
(a) The person to whom it was made
u. M
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been induced to act to his loss (Pasley

v. Freeman, 2 Sm. L. C. T1); or
(h) A third person has been so mmduced, 1f
the representation was made with the
dircet mmtention that he should so act.
(Langridge ~. Levy, 2 M. & W. 519.)
(:2) Provided that where the fraudulent
statement consists of a false representation as
to the conduet, eredit, ability or dealings of
another, with itent to procure for him
credit, money or goods, no action will lie
unless the representation 1s in writing signed

by the defendant («) (9 Geo. 4, ¢. 14, s 6).

Elements of an action of deceit.—As [.ord Selborne
said, in Sweith v, Chadweick (9 App. Cas. 190) 0 “1 con-
cetve that in an action of deceit 1t 1s the duty of the
plaintiff to establish two things; fiest, actual fraud,
which is to be judged of by the nature and character
of the representations made, considered with reference
to the object for which they were made, the know-
ledge or means of knowledge of the person making
them, and the intention which the law justly imputes
to every man to produce those consequences which
are the natural result of hix acts: and secondly, he
must establish that this fraud was an inducing cause

(o) Tt will be observed that the signature must be that of
the defendant himself, and not of an agent or partner (Swift
v. Jewsbury, L. R., 9 Q. B. 301 ; Masor v, Wdliams, 28 L. T’
N. 8. 232).
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to the contract; for which purpose it must be material,
and it must have produced in his mind an erroncous
belief, influencing his conduct.” In short, as was
said by Buller, J.,an Pasloy v. Freoman (ubi sup.)
“ Fraud without damage, or damage without fraud,
gives no cause of action; but where these two coneur,
an action hes”

Illustrations of fraud followed by damage.— (1) Thux,
where one fraudulently misrepresents the amount of
his business, and the persan to whom such represen-
tation 1« made, acting on the fanth thereof, purchases
it and i~ damnified, an action of deceit will he
against the vendor (Dobell v, Stecens, 3 1§ C. 6273

v. Chadeich, wbhi sup. ).

2) Similarly, where a gunmaker sold a gun to B,
for the use of O, frandulently warranting it to be
sound, and the gun burst while €. was using 1t, and
he was thereby injured @ held, that €. might main-
tuin an action for fulse representation aguinst the
gunmaker (Langralye o Lery, ubi sup.).

(3) The Act incorporating a tramway company
provided that the carrinzes might be moved hy
animal power, and, with the conscnt of the Board of
Trade, by steam powep.  The directors, who expected
that they would without difliculty obtain the consent
of the Board of Trade, issued a prospectus in which
they stated that by their special Aet the company
had a right to use steamm power. The plaintiff took
shares, and stated in his evidence that he was induced
to take them by this statement, and also by his
knowledge of and interest in the lorality, and his
confidence in the character of the directors. The

M 2
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Board of Trade refused {o sanction the use of steam
power, and the plaintiff brought an action of deceit
against the directors, claiming damages for the mis-
statement in the prospectus. On these facts it was
held that they were liable, and Cotton, L. J., said:
“ What in my opinion is a correct statement of the
law is this—that where a man makes a statement to
he acted upon by others; which is false, and which 1s
known by him to be false, or is made by him reck-
Jessly or without care whether it is true or false—that
18, without any reasonable ground for believing it to
be true—he is Lable in an action of deceit at the
suit of any one to whom it was addressed, and who
was matenally induced by the misstatement to do an
act to hix prejudice.””  1is Tordship then went mto
the facts, and came to the conelusion that there was no
reasonable ground for making the false statement
complained of, for if the directors had looked into the
Act—and they must have known it was in the
Act—they would have found it clear that they had
no right to use steam power unless the consent of the
Board of Trade was obtained. 1is Lordship also
came to the conclusion that the prospectus was a
material (although not the only) inducement to the
plaintiff to take the shares, and stated his opinion
that it is not necessary that the fraudulent misre-
presentation should be the only inducement, so long
as it constituted a material factor in the result at
which he arrived in comnsilering the advisability of
investing in the shares. Accordingly the defendants
were held liable.

(4) Though, as above stated, it 18 now settled that
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»
the defendant, in actions of deceit, must have been

guilty of moral deliuquency, it has also been held,
after much conflict of opinion, that (except as to
cases coming under paragraph (2) of the present
article) the fraud of the agent. acting within the
scope of his emplovinent, is, 1n law, the fraud of the
principal.  Thux, a plamtiff, having for some time,
on a guarantee of the defendants; supphed J. D.jn
customer of theirs, with oats; on credit, for carrying
out a government contract, refused to continue to do
50 unless he hnd a better guarantee. The defendants’
munager thereupon gave him a wntten guarantee to
the effect that the customer’s cheque on the bank in
plaintiff’s favour, in payment of the oats supplied,
should be paid on receipt of the government money
1 priority to any other payvment “exeept to this
bank.”” J. D. was then indebted to the bank to the
amount of 12,000/, hut this faet was not known to
the plamtiff, nor was it communieated to him by the
manager.  The plaintiff, thereupon, supplied the
oats to the value of 1,227 The government money,
ammounting to 2,676/, was received by J. D, and paid
into the bank; but J. D ’s cheque for the price of
oats drawn on the bank 1 favour of the plaintiff was
dishonoured by the ®fendants, who claimed to detain
the whole sum of 2,676/, in payment of J. D.’s debt
to them. The plaintiff having brought an action for
false reprosentaticm : Held, first, that there was evi-
dence to go to the jury that the manager knew and
intended that the gmumxtee should be unavailing,
and fraudulently concealed from the plaintiff the fact
which would make it so; secondly, that the defen-
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dants would be liable for such fraud (Barwick v.
English Joint-Stock Bank, L. R., 2 Er. 259).

(5) An officer of a banking corporation, whose
duty it was to obtain the acceptance of bills of
exchange in which the bank was interested, fraudu-
lently, but without the knowledge of the president or
diroctors of the bank, made a representation to A.,
which, by omitting a material faet, misled A., and
indueced him to accept a bill in which the bank was
interested, and A. was compelled to pay the bill:
Held, that A. could recover from the bank the
amount so paid. In an action of deceit, whether
against @ person or against a company, the fraud of
the agent may be treated, for the purposes of plead-
ing, as that of the principal (Mueckay v. Convnercial
Bank o New Brunswick, L. R., 5 P. (. 394, Sce,
also, Addis v, Western Bank of Scotlund, L. R., 1
H. L. 145, aud the recent case of Howldsiworth v.
City of (lasqow Bank and Liguidators, 5 App. Ca.
317). A principal agent is not however responsible
for the false representation of a sub-agent made on
behalf of lis principal.  For instance, fhe directors
of a limited company are not personally responsible
for the fraudulent representation of an agent of the
company, unless such representation was made by their
inducement or authonty (Bear v. Stecenson, 30 L. T.
177).

(6Y Of course where an agent makes a fraudulent
statement outside the general scope of his employ-
ment, the principal will notbe liable. For instance,
where the secretary of a company by fulse statements
induced persons to take shares, it was held that the
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company was not linble; for it is no part of the duty
of asecretary of a company to make representations to
persons to induce them to become shareholders (New-
lands v. Nut. Ewmploycrs Ace. Ass. Co., 54 L. J.,
Q. B. 428).

And d sortiori will thix be the case where o secre-
tary makes the fraudulent stutements for his own
benefit (Biitish, §c. Banking Co. v. Charnwood,
Ry. Co., 18 Q. B. D. 714, and Barnctt v. S.

tys Co., 1h. 815,

Ant. OV =W hen an Aetivn widl Lo 1or fraudu,

The general rule, hoth of law and equaty,
15, that mere stlenee with regard to a material
fact will not give a right of action,

(a) unless active artiticial means have been
taken to prevent the other purty from
discovering the fact for nmself ; or

(h) unless the essence of the transaction
imphied  confiderce reposed in the
party concealing, to divulge all mate-
ral facts.

(1) Thus, in the case of a xale; although 4 vendor

15 bound to employ no artifice or disgnise for the pur-
pose of concealing defects 1n the article sold (sinco
that would amount to®a positive fraud on the ven-

dee), yet, under the general doctrine of carcat emptor,
Le is not ordinarily bound to disclose every defect of
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which he may be cognisant, although his silence may
operate virtually to deceive the vendee (see Sfory on
Contracts, p. 511, cited with approval in Ward v.
Hobbs, 4 App. Cus., p. 26 ; see also Fletcher v. Snell,
42 L. J., Q. B. 59).

(2) Thus, the defendant sent for sale, to a public
market, pigs which he knew to be infected with a
contagious disease. They were exposed for sale sub-
jecet to a condition that no warranty would be given
and no compensation would be made in respect of
any fault. No verbal representation was made by
or on behalf of the defendant as to the condition of
the pigs.  The plaintift having bought the pigs, put
them with other pigs which became infected.  Some
of the pigs bought {from the defendant, and also someo
of those with wlich they were put, died of the con-
tagious disense : Held, that the defendant was not
linble for the loss sustained by the plaintiff, for that
s conduet in exposing the pigs for sale in the market
did not amount to a representation that they were
free from disease (Ward v. Hobbs, sup.). **The
mere fact,” suid Brett, 1. J., when that case was
before the Court of Appeal (3 Q. B. D. 162), *of
offering a defective chattel for sale; where nothing is
suid about quality aud conditiont, and nothing is done
to conceal the defect, gives no cause of action, though
the seller knows of the defeet, and he knows that if
the purchaser even suspected him of the knowledge
he would not buy.”

(3) So, also, in Peek v."Gurney, L. R., 6 1. L.
4033), Lord Cairns remarks: I entirely agree with
what has been stated by my noble and learned friends
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before me, that mere silence could not, in my opinion,
be a sufficient foundation for this proceeding. Mere
non-disclosure of material facts, however morally
censurable, however that non-disclosure might be a
ground in a proper proceeding at a proper time for
setting aside an allotment or a purchase of shares,
would, in my opinion, form no ground for an action
in the nature of an action for misrepresentation.
There must, in my opinion, be some active misrepre-
senitation of faet, or, at all events, such a partial and
fragmentary statement of fact, as that the withholding
of that which is not stated makes that which is stated
absolutely false.”

(4) “ Even if the vendor wus aware,” observes
Iord Blackburn, ** that the purchaser thonght the
article possessed that quality, and would not have
entered into the contract unless he had xo thought,
rtill the purchaser s bound, unless the vendor was
guilty of some fraud or deceit upon him, and a mere
abstinence from disabusing the purchaser of that
impression 1s not fraud or decett ; for, whatever may
be the case in a court of morals, there is no legal
obligation on the vendor to inform the purchaser that
he i1s under a mistake, not 1mduced by the act of the
vendor” (Swith v. Hughes, L. ., 6 C. I'. 597).

(5) On the other hand, where the vendor of a
house, knowing of a defect in one of the walls,
plastered it up and papered 1t over, in consequence
whereof the vendee was deceived as to its true con-
dition, and was damnified : it was held that the pur-
chaser could maintain an action of deceit (Pickeriny
v. Dawson, 4 Taunt. 785).
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(6) Again, where a ship was to be taken * with all
faults,” and the vendor knew of a latent defect in
her, and, in order to escape its detection, concealed it
and made a fraudulent representation of her condition:
Held, that an action of deceit would lie (Schneider v.
Heath, 3 Camp. 508). For the expression “all
faults ” is not equivalent to “all frauds,” and there
is o vast difference between leaving o man to form
his own judgment, and laboriously perverting the
facts on which alone a correct judgment can be
founded, by taking active means to prevent him
learning of their existence. The active concealment
of a defect 18, in fact, equivalent to a statement that
it doos not exist. A statement is merely a communi-
cation from one mind to another, and such a com-
munication may be made as readily and as positively
by acts leading to the inference intended to be com-
municated as by words uttered or reduced into
writing.

(7) There are; however, some exceptional cases, in
which even silence is a breach of duty, without any
active concealment of fact. For instance, where o
person is desirous of effecting an insurance on his
life, the law casts upon him the duty of divulging
everything which he knows abdut his health and habits
which would affect the judgment of the directors of
the office in determining whether they will accept or
reject the risk. The very essence of such a trans-
action is confidence reposed by the directors in the
candidate for insurance, and it is a gross breach of
that confidence, amounting to fraud, if he omits to
communicate facts to them which he knows would
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influence their judgment, and which they cannot find
-out by reasonable diligence for themselves.

(8) It is apprehended that the same principle
would apply to the case where one gives “a character”
in reply to an application from an intending employer,
where the suppression of a material fact (. y. drunken-
ness or immorality) might make a material difference
to the decision of the party seeking the character.

ART. ).~ Limitation.

An action for deceit must be brought with-
1 six years, unless the existence of the fraud
was fraudulently concealed by the defendant,
in which case the action must be brought
within six years after the plaintiff discovers,
or might bv reasonable diligence have dis-
covered, the fraud (Gibds v. Gould, Y Q. DB,
D. 57).
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CHAPTER II

Or TorTs FOUNDED ON NEGLIGENCE.

Art. 66.—Definition.

(1) Negligence consists in the omission to
do something which a reasonable man would
do, or the doing something which a reason-
able man would not do (Blythe v. Birm.
Water Co., 25 L. J., Ex. 212).

(2.) It 1s a public dutyv, incumbent upon
every one, to abstain from negligence; and
any breach of this duty which results in
damage to another, i1s a tort.

General illustrations.—(1) Thus, where the plain-
tiff was in the occupation of certain farm buildings,
and of corn standing in a field adjoining the field of
the defendant, and the defendant stacked his hay on
the latter, knowing that it was in a highly dangerous
state and likely to catch fire, and it subsequently did
ignite and set fire to the_plaintiff’s property, it was
held, that the defendant was liable ( Paughan v. Mexn-

o, 3 Bing. N. C. 468).

(2) So, where the defendant entrusted a loaded
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gun to an inexperienced servant girl, with directions
to take the priming out, and she pointed and fired it
at the plaintiff’s son, wounding and injuring him—
the defendant was held liable (Dizon v. Bell, 5 M. &
S. 198).

(3) On the other hand, a water company whose
apparatus was constructed with reasonable care, and
to withstand ordinary frosts, was held not to be liable
for the bursting of the pipes by an extrnordinarily
severe frost (Blythe v. B. W. W. Co., sup.).

(4) And so, where the defendants’ line was mis-
placed by .an extraordinary flood, and by such
misplacement injury was done to the plaintiff, it
was held that no action could be maintained against
the defendants (Withers v. The Norvth Kent R, Co.,
27 L. J., Er. 417).

(5) Again, a valuable greyhound was delivered by
his owner to the servaunts of a railway company, who
were not common carriers of dogs, to be curried; and
the fare was demanded and paid. At the time of
delivery the greyhound had on aleathern collar, with
o strap attached thereto: In the course of the
journey, it heing necessary to remove the greyhound
from one train to another which had not then come
up, it was fastened by means of the strap and collar
to an iron spout on the open platform of a station,
and, while so fastened, it slipped its head, ran on the
line, and was killed: Held, that the fastening the
greyhound by the meang furnished by the owner
himself, which at the time appeared to be sufficient, was
no evidence of negligence (Richardson v. N. E. R.
Co., L. R.,7 C. P.78).
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(6) Dangerous animals.—So, if a man Anowingly
keeps dangerous animals, he 1s answerable for any
injury they may commit, and that, too, though he
has done his best to secure their safe keeping. In
other words, he who keeps an animal of the above
description (May v. Burdett, 9 Q. I3. 101), knowing
it to be 8o, does that which. in the eves of the Court,
a reasonable man would not do (Cor v. Burbidge, 13
Com. I, N. S, 130).  1f the animal 18 by nature
dangerons, no actual knowledge of its previous dispo-
sition 18 necessary, for in that case & man must absolu-
tely guarantee that his precautions are adequate, and
hie would only be execused if the animal escaped by
the malice of a third party or by the act of God ; but
if the animal 18 naturally domestie, then actual
knowledgo (technically ealled “scienter”) of his
fierceness must be proved (R, v, Hugyins, 2 Ld.
Raym. 1583). It is not necessary, in order to sus-
tain an action against a person for negligently
keeping a ferocious dog, to show that the animal
has actually bitten another person before it bit the
pluintiff : it 1s enough to*show that it has, to the
knowledge of its owner, evinced a savage disposition,
by attempting to bite (Worth v. Gilling, L. R., 2
C. P. 685). It has been held that, if the owner of
n dog appoints a servaut to keep if, the servant’s
knowledge of the animal’s disposition is the know-
ledge of the master, for it is knowledge acquired by
him in relation to a matter within the scope of his
employment (Baldiwcin v. Casella, L. R., 7 Exr. 325).
But where the complaint is made to a servant, who
has no control over the defendant’s business, nor of
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his vard where his dog was kept, nor of the dog
itself, the knowledge of the servant would not neces-
sarily be that of the master (Stilex v. The Cardiff
Steam Navigation (o., 33 L. J., Q. B. 310; and see
Applebee v, Pervey, L. R.. ) C. P. 647).
Exception.—DBy 28 & 29 Vidt. ¢. 60, s. 1, scienter
of a dog’s disposition, who has injured sgheep or
cattle, need not be proved. It has been held that
horses are to be included under the term caftle
(”rl‘l'y/lf V. I’(’(U'-\ull, L. ]t’., 4 Q. D, «‘.)3'.3). Nor 1s 1t
necessary to show a scienter where the action is
founded on the breach of a contract to use reasonable
care, and not upon any breach of duty as the owner
of a mischievous anmimal (Swith v Cook, 1 Q. B, D,
Tu).
(7) For further examples of negligence the student
15 referred to Holwes v, Muther, L. ., 10 Fr. 2061 ;
Firth v. Bowlivg Tron Co.0 3 C, P D, 254 Harris v,
l[obbs o Fo. D268 Clavk v, Chandbers, 3 Q. B, 1),
327 Parry~. Suath, 4 C. P. D, 325, White v. Franee,
20 P, D.308; Manzoni v. Douglas, 6 €', I'. D, 145.
As to the manner of estimating damages in cases of
injuries arising from railway accidents, see the recent
case of Plidlps v. L. § S W. LR Co, 5 (. P D,
2R,

From the above rule and illustrations, it will be
seen that the term negligence is quite a relative
expression (7}, and that in deciding whether a given

(a) The student must also distinguish carefully between
pnegligence piving nse to pure torts, and neghgence ansing
out of the performance of contracts,  In the latter cluss of
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act is, or 18 not, negligent, the circumstances attend-
ing ench particular case must be fully considered.
“ A man,” it has been suid, “who traverses a crowded
thoroughfare with edged tools, or bars of iron, must
take especial care that he does not cut or bruise
others with the things he carries.  Such person would
be hound to keep a better look out than the man
who merely carried an umbrella; and the person
who carried an umbrella would be bound to take

more care in walking with it than a person who had
nothing at all in his hands.”

g Awr. 67.—Coutributory N

(1) Though negligence, whereby actual
damage 18 caused, 15 actionable, vet it the
damage would not have happened had the
plaintiff himself or those in whose charge he
has placed himself used ovdinary care, the
plaintiff cannot recover from the defendant.

(2) But where the plaintift's own negligence
18 only remotely conneeted withy and not a
necessary factor of the actident, and the de-
fendant might by the exercise of ordinary care
have avolded the accident, the plaintiff will be
entitled to recover.

General illustrations.— (%) This rule is well illus-

5, vory often a person is taken to warrant the safety of
what he has to do under the contract,
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trated by two cases, in each of which the damnum
was the same. In Fordham v. L. B. & S. (. R. Co.
(L. R., 4 . P. 719) the facts were these: The
guard of one of the defendants’ trains, forcibly closed
the door of one of the carriages without giving any
warning, whereby the hand of the plaintiff, who was
entering the carriage, was crushed. It was held, that
the jury were justified in finding that the guard was
guilty of negligence, and that there was no contri-
butory negligence on the part of the plaintiff.

(2) Where, however, the plainfiff, on entering a
railway carriage, lert hix haid on the edye of the door
half a minute after so entering, and the guard gave
due warning before shutting the door, it was held
that the act was attributable to the plaintiff’s contri-
butory negligence, in leaving his hand carelessly
upon a door which he must have known would be
mmmediately shut. Dut for that fact no accident
would have happened (Richardson v. Metropolitan IE.
Co.,L.R., 3 C. D.520, and sce Bualchelor v. Fortescue,
11 Q. B. D. 474).

(3) AAnd so, in cases of collision between carringes,
the question is, whether the disaster was oceasioned
wholly by the negligence or improper conduct of the
defendant, or whether the plaintiff himself so far
contributed to the disaster, by his own negligence, or
want of common and ordinary care, that, but for his
default in this respect, the disaster would not have
happened. In the former case he recovers, in the
latter not (Twff v. Wartan, 27 L. J., C. P. 322);
and for further illustrations of the rule, see Skefton

. N
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Co., I. R., 2 C. P. 631 ; Stubley

v.L.& N. W. R.
v LN W R. Co,L. R, lE.r 13; anp/(va
B.&S.C R. Co, L. 1., II’.r 21; Cligf v. Mid. L.

Co., L.R., 5 Q. B 258 Ellisv. G W.R. Co., L. R.,
{) (7. P 551, Armx{rong v. Lanc. & York. R. Co.,L. R.,
10 Er. 47 ; and Davey v. L. & S. W, R. Co., 12 Q.
. D. 70,

(4) Ilustrations where negligence of plaintiff no
excuse.—If, however, although the plaintiff has been
guilty of some want of care, it does not appear that
the accident would not have happened if he had used
ordinary care, he will be entitled to recover (LRadley
v.L.& N W. R Co, L.RE, 1 App. Cas. 754 ; see
also Dublin, Wicklow, and Weaford R. Co. v. Slattery,
3 App. Cus. 11555 Walking v. . W. R. Co., 46
L. J., C. P 817). The law on this point is thus
summarized by Willes, J.: “If both parties were
equally to blame, and the accident the result of their
joint negligence, the plaintiff could not be entitled
to recover. If the negligence and default of the
plaintifl was in any degree the proximate cause of the
damage, he could not recover, however great may
have been the negligence of the defendant. But if
the negligence of the plaintiff was only remotely
connected with the accident,' then the question is,
whether the defendant might not, by the exercise of
ordinary care, have avoided it (ZTuff v. Warman, 27
L. J, C. P. 322). Therefore, where the plaintiff
left his ass with its legs tied in a public road, and
the defendant drove over it, and killed it, he was
held to be liable; for he was bound to drive care-
fully, and circumspectly, and had he done 8o he
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might readily have avoided driving over the ass
(Darties v. Mann, 10 M. & V. 549).

(5) The plaintiff, a passenger on board a steem-
boat, was injured by the falling of an anchor, caused
by the defendant’s steamboat striking the steamboat
in which the plaintiff was a passenger. It was no
defence to say that the accident arose in part from
the negligent stowage of the anchor, or that the
plaintiff was in a part of the vessel where he ought
not to have been (Greenland v. Chaplin, 5 Fir. 243).

(6) For many vears it was thought that where a
person voluntarily engaged another person to carry
him, he so identified himself with the carrier as to be
precluded from suing a thind party for negligence in
cases where the carrier was guilty of contributory
negligence (ZThoronghyood v. Bryan, 8 C. B. 115).
However, this doctrine has recently been overruled
by the House of I.ords in the case of The Bernina
(13 App. Cas. 1), and there is no longer any inference
of law that the driver of an omnibus, or coach, or
cab, or the engineer of a train, or the captain of a
vessel, and their respective passengers, are so far
identified as to affect the latter with any liability for
the former’s contributory negligence.

(7) Contributory negligence in infants.—It was
formerly thought that, where the plaintiff was a
child of tender years, it was no defence to an action
of negligence to prove that he himself had ocon-
tributed to his injury (Lyyeh v. Nurdin, 1 Q. B. 29).
But it seems to be now clearly settled, that the prin-
ciple of contributory negligence applies to all cases,
whether the plaintiff can be oconsidered of an age to
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know the nature of the act he is doing, or otherwise
(8ingleton v. Eastern Counties R. Co., 7 C. B. N. 8.
987 Abbot v. McFie, Hughes v. McFie, 2 H. & C.
744 33 L. J., Er. 177). 'Thus, where the defen-
dant exposed in a public place for sale, unfenced or
without superintendence, a machine which might be
sot in motion by any passer-by, and which was
dangerous when in motion ; and the plaintiff, a boy
four ycars of age, by the direction of his brother,
seven years old, placed his finger within the machine,
whilst another boy was turning the handle which
moved it, and his fingers were crushed : Held, that
the plaintiff could not maintain any action for the
injury (Mangan v. Afterton, L. R. 1 Er. 239).
But it appears that what would amount to oon-
tributory negligence in a grown-up person, may not
be s0 in a child of tender yoars (per Kelly, C. B,
Lay v. M. R. Co., 34 L. T. 30).

(8) It would seem that where an infant is incapable
of taking care of itself, it cannot recover if the person
in whose charge it was, was guilty of contributory
negligence (Waite v. N. E. R. Co., E. B. & E. 719).

ARrt. 68.—Onius of Proof.
(1) In general, the onus of proving negli-
gence 15 on the plaintiff (Hammack v.
11C. B., N.8.588; Toomeyv. L. § B.
3 ibid. 146). ‘*
(2) But where a thing is solely under the
management of the defendant or his servants,



OF NEGLIGFNCE. 181
[ ]

and the accident 18 such as, in the ordinary
course of cvents, does not happen to those
having the management of such things, and
using proper care, it affords primd facie cvi-
dence of negligence (Seoft v. Lond. Dock Co.,

L. J., Ev. 220; Byrne v. Doodle, 2 Hurl.

TT22).

(1) Thus, where a horse drawing a brougham of
the defendant suddenly bolted without any explain-
able cause, and swerving on to the foot-puth collided
with and injured the plaintiff, it was held that the
plaintiff had not produced any evidence of negligence
sufficient to entitle him to recover. For it is no
negligence to drive a horse along a public street,
and horses will occasionally run away without any
T;vgligenc'c of the driver (Munzoni v. Douglus, 6 Q.
B. D. 145).

(2) On the other hand, where a person was walk-
ing in a public street and a barrel of flour fell upon
him from a window of the defendant’s house, it was
held sufficient prima fucie evidence of negligence to
cast on the defendant the onus of proving that the
accident was not attributable to his want of care.
For barrels do not usually full out of windows in the
absence of want of care (Byrne v. Boodle, 33 L. J.,
Er, 13). In short, the question must always depend
on the nature of the accident. In general, where an
accident may be equally sﬁsceptible of two explana-
tions, one involving negligence, and the other not,
the plaintiff must give some evidence of want of care.
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But where the probability is that the accident could
only have had a negligent origin, the presumption
will be the other way.

ARrr. 69.—Duties of Judge and Jury.

Whether there is reasonable evidence to be
left to the jury, of negligence occasioning
the injury complained of, is a question for
the judge. 1t is for the jury to say whether,

and how far, the cvidence is to be believed
(Met. R. Co. v. Juackson, L. R., 8 H. L. 193).

'That is to say, the judge should not leave the case
to the jury merely because there is a scintilla of
ovidence, but should rather decide whether there is
reasonable evidence of negligence, and then leave it
to the jury to find whether the facts which afford
that reasonable evidence are true. The law is thus
summarized in the above important case. ¢ The
judge has a certain duty to discharge, and the jurors
have another and a different duty. The judge has
to say whether any facts have been established by
evidenoe from which negligénce may be reasonably
inferred : the jurors have to say whether from those
facts, when submitted to them, neghgence ought to
be inferred. It is, in my opinion, of the greatest
importance, in the administration of justice, that these
separate functions should 'be maintained, and should
be maintained distinct. It would be & serious inroad
on the province of the jury, if, in a case where there
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are facts from which negligence may reasonably be
inferred, the judge were to withdraw the case from
the jury, upon the ground that in his opinion negli-
gence ought not to be inferred. And it would place
in the hauds of the jurors a power which might be
exercised in the most arbitrary manner, if they wero
at liberty to hold that negligence might be inferred
from any state of facts whatever. To take the in-
stance of actions against rnilway companies: a com-
pany might be unpopular, unpunctual and irregular
in its service, badly equipped as to its staff, unaccom-
modating to the public, notorious, perhaps, for acoi-
dents occurring on the line, and when an action was
brought for the consequences of an accident, jurors,
if left to themselves, might, upon evidence of genernl
carelossness, find a verdict against the company in o
case where the company was rcally blameless. It
may be said that this would be set right by an appli-
cation to the court in banco, on the ground that the
verdict was against evidence; but it is to be observed
that such an application, even if successful, would
only result in a new triul. And on a second trial,
and even on subsequent trials, the same thing might

happen again.”

Agrr. 70.—Linutation.

An  action for damage 1mcurred by
another's negligence muxt be commenced
within six years.
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to mazim * actio personali
moritur cum personé”’ (a).

(1) Whenever the death of a person is
caused by a wrongful act, neglect, or default of
another which would (if death had not ensued)
have entitled the party injured fo maintain
an action in respect thereof, then the person
who would have been liable if death had not
ensued, shall be liable to an action, notwith-
standing the death of the person injured, and
although the death shall have been caused
under such circumstances as amount in law
to a felony (9 & 10 Vict. ¢. 92, s. 1).

(2) Every such action shall be for the
benefit of the wife, husband, parent and
child of the person whose d(‘uth shall have
heen so caused, and shall be brought by and
in the name of the exccutor or administrator
of the person deceased; and in every such
action the jury may give such damages as
they may think proportioned to the injury
resulting from such death, to_the. parties re-
spectively for whom and for whose benefit

(a) It will be obxerved that the Act applies not only to
deaths caused by negligence, but to deaths however tortmu*l\

cansed.  As, however, cases under the Act usually arise out
of negligence, it has been thought most convenient to treat
of the Act under the present section,
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such action shall be brought, and the amount
so recovered, after deducting the costs not
recovered from the defendant, shall be divided
amongyst the before-mentioned parties in such
shares as the jury by their verdict shall find
and direct (sect. 2).

(3) Not more than one action shall lie for
the same cause of complaint, and every such
action shall be commenced within twelve
calendar months after the death of such
deceased person (sect. 4).

(4) Where there is no exeeutor or adminis-
trator, as above stated, or if there s such
executor or administrator, but no action 1is
brought within six months by Inm, the action
may be brought i the name or names of all
or any of the persons for whose benefit the
personal representative would have sued (27
& 28 Viet. ¢, 995, s. 1, und sec Ilolleran v.
Bagnell, 4 L. ., Ir. T40).

In respect to actions brought under the provisions
of this statute (commonly known as Lord Campbell’s
Act), the following points must be remembered—

(1) The personal representatives (or should they
not sue, the parties mentioned in the last clause of
the rule) can only maintajn the action in those cases
in which, had the deceased lived, he himself could
have done. 8o, if the deceased had been guilty of
such contributory negligence as would have barred
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him from succeeding, those claiming as his repre-
sentatives can stand in no better position (Pym v. G.
N.R.Co., 4 B. & 8. 396).

(2) Every such action must be brought for the
benefit of the wife, husband, parent and child of the

The word parent shall include a grand-parent and
a step-parent. The word child, a grand-child and a
step-child, and a child en ventre sa mére (The Georye
and Richard, L. R., 3 Adm. 466; 24 L. T. 717 (a) ),
but not a bastard (Dickinson v. N. E. R. Co., 2 Hur!.
& Colt. 735).

The jury may proportion the damages amongst
these persons in such shares as they may think
proper.

(3) The persons for whose benefit the action is
brought must have suffered some pecuniary loss by
the death of the deceased (Franklin v. S. E. R. Co.,
3 Hurl. & N. 211).

By the expression * pecuniary loss” is meant “some
substantial detriment in a worldly point of view.”
No, loss of reasonably anticipated pecuniary benefits,
loss of education or support is sufficient (Pym v. G-
N. R. Co., sup.; Franklin v. 8. E. R. Co., sup.).
For instance, where the plaintiff was old and infirm
and had been partly supported by his son, the deceased
(Hetherington v. N. E. R. Co., 9 Q. B. D. 160).

(a) The reader must not be mislod by this case into con-

cluding that an action ¢n yem against a ship may be main-

tained under the Act (sce Seward v. The Vera Crus, 10
Caa, 39).
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Loss of mere gratuitous Liberality (Dalton v. 8. E. R.
Co., 27 L. J., C. P. 227), or to his personal property
by expenses incurred in medical treatment is equally
80 (Bradshaw v. Lane. & York. R. Co., L. R.,10 C. P,
89 ; but see Leggot v. G. N. R. Co, 1 Q. B. D. §99).
Funeral expenses alifer (per DBramwell, Osborn v.
Gillet, L. R.,8 Ez. 88); nor can a person recover

compensation where the pecuniary advantage he has
lost arose from a contract between himself and the

deoeased, and not from his relationship to him (Sykes
v.N.E. R. Co.,44 L. J., C. P. 191).

(4) If the deceased had obtained compensation
during his lifetime, no further right of action accrues
to his representatives on his decease (Read v. G. E.
R. Co., L. R., 8 Q. B. 555).

(5) The death must be actually caused by the
wrongful act for which compensation is sought.

(6) The action must be brought within twelve
calendar months after the decath of the deceased.
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CHAPTER III.

Manwe poUNDED ON MISUSE OR ABUSE OF PROPERTY
Pusric or PRIVATE.

Anr, 7:2.—Definition of Nuisunce.

A NUISANCE 1s o misuse or abuse of a man’s
own property or proprictary rights, or an
unauthorized use of public property, causing
cither (lun«rex to the public (in which case it
ix called a public nuisance), or merely
damage to a private citizen (in which case
it is called a private nuisance), and not
necessarily depending for its wrongful cha-
racter on malice or negligence, and not
amounting 0 1 thHpns\

(1) Thus the storing of water on a man’s own
land in large quantities, and allowing it, either with
or without negligence, to escape on to the land of his
neighbour, 1s a private nuisance.

(2) So setting up a noisy or a noisome factory in
a ‘remdentml neighbourhood may be a public or pri-
vate nuisance according fo the number of people
annoyed.

(3) Again to dig a hole in a highway is unautho-



OF BODILY INJURIES CAUSED BY NUISANCER. 189

rized interference with the property of the public
which constitutes a public nuisance.

The law with regard to nuisances mainly depends
upon the maxim sic ufere tuo ut alienwm non laedas.
Not that that maxim can receive a literal translation,
a8 & man may do many acts which may injure
others (ex. gr., build a house which may shut out a
fine view, theretofore enjoyed by a neighbour). But
such acts are necessarily incidental to the ownership
of property. The acts referred to in the maxim, are
acts which go beyond the recognized legal rights of a
proprietor, acts, so to speak, wifra virex, which are an
abuse of the legal rights enjoyed by a proprietor.

Torts arising out of nuisances may be conveniently
divided into:—(1) those in which the damnum consists
of some bodily injury ; and (2) those in which it con-
sists of some injury to property; and each of these
will be separately treated in the two following sec-
tions.

Section I.
OF BODILY INJURIES CAUSED Y NUISANCES.

ARrT. 73.— When actionable.
A person who commits a nuisance either
public or private, wherchy
caused to a fellow ecitizen, 1s liable to an
action for damages.

(1) Excavations.—Thus, where a man makes an
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excavation adjoining a highway, and keeps it un-
fenced, he will be liable for any injury occasioned to
a person falling into it (Barnes v. Ward, 9 C. I.
392 5 Bishop v. Trustees of Bedford Char., 28 L. J.,
Q. B. 215).

(2) Noxious fumes.—And to keep anything in-
jurious to the health of persons living near, such as a
foul eesspool, or {o earry on any noisome or noxious
emplovment, 1s a nuisance.  For cases on ‘“ Noxious
Fumes,” see Tipping v. St. Helen’s Smelting Co.,
L. R, 1 Ch 66; Crump v. Lambert, L. R., 3
Ey. 1095 Selvin v. N. Brancepath Coal Co., L. R.,
O Ch. 7055 Malton Bourd of Health v. Malton Manuie
Co.. 4 Kr. D. 302,

(3) Statutory nuisances.—('crtain acts have been
declared nuisances by statute, and private damage
caused by them is of course actionable.  Thus by 24
& 25 Viet. ¢, 100, 5. 31 (re-enacting 7 & 8 Geo. 4,
¢. 1R), the setting of spring-guns, man-traps, or
other engines calculated to kill or do grievous bodily
harm to a trespasser 1s made a misdemeanor, and
even a trespasser hurt thereby may recover; for
although it would be partly owing to his own mis-
conduct, yet if the defendant might, by acting
rightly, have avoided doing the injury, the plain-
tifi’s contributory misconduct is no excuse. But this
Act does not apply to the setting of traps or guns
in the night in dwelling-houses for the protection
thereof.

So by the General Highway Act, 5 & 6 Will. 4,
o. 50, 8. 70, it is made illegal for any person to sink
any pit, or erect any steam or other like engine, gin,
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or machinery attached thereto, within twenty-five
yards from any part of & carriage or cart way, unless
concealed within some building, or behind some fence,
50 as to guard against danger to passengers, horses,
or cattle. It also prohibits the erection of windmills
within fifty yards, and fires for burning ironstone,
limestone, or making bricks or coke, within fifteen
yards, of a carringe or cart way.

Sect. 72 prohibits the letting off of fireworks or
firearms within fifty fect of the centre of the way, as
also the laying of things upon it or obstructing it in
any way.

By virtue of thix Act any corporal injury eaused
to an individual by the non-observanee of duties
thereby created, 1s actionable, even though the per-
son injured were trespassing at the time (within
twenty-five yards of the way). Dut if the Act
has been complicd with, any injury, caused by
any of the things thercin mentioned, would be no
ground of action, there being no fjwria or wrongful
act.

Thus, where the defendants were owners of waste
land bounded by two highways, and worked a
quarry outside the prohibited distance in such land,
and the plaintiff walKing over the waste, fell into
the quarry and broke his leg, it was held that no
action lay, the plaintifi being a mere trespasser
(Hounsell v. Smith, 29 L. J., C. P. 203; and seo
Binks v. 8. Y. R. Co., 32 L. J., Q. B. 26; Hard-
castle v. 8. Y. R. Co., 23°L. J., Ex. 139).

And so, by the civil law, a trespasser could not
recover for injuries suffered whilst trespassing,
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through the dangerous business of the landowner,
for crtra culpam esse intelligityr si seorsum a vid forte
vel in medio fundo ceedebat, quia in loco nulli extranco
Jus fuerat versandi (Inst., lib. 1v,, 111. 3).

(4) BRuinous premises.—To permit premises ad-
joining a highway, or the land of another, to fall
into a ruinous condition is a public nuisance entitling
a person injured thereby to damages (Todd v. Flight,
JOL.J., C.P. 21; see ulso Gwinnell v. Fames, L. R.,
10 (. P’.658; Nelson v. Liverpool Brewery Co., 2 C. P.
D. 3115 Turry v. Ashton, 1 Q. B. 1. 314).

Awr. T4 —Nuwisances ereated by Ruinous Premises.

(1) As between landlord and tenant, there
15 no imphied obligation on the part of the
former that the property 1s in a safe condi-
tion (Aeats v. Cadogan, 20 L. J,, C. P, 21;
Hart v. Windsor, 12 M. & W. G8; Erskine v.
Adeane, 42 L. J., Ch. 835; L. R., 8 Ch. 756).

(2) With regard to third partics;, the
tenant 18 the person responsible for any
injury resulting from the premises being out
of repair, and the landlord will also be
responsible if he has done any act authorizing
the continuance of the dangerous state of the
house (per Bowill, C. J., Pretty v. Birkmore,
L. R,8 C. P. 404; DBroder v. Scullurd, 2
Ch. D. 692 ; Humphries v. Cousins, 2 C. P.
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239, Firth v. Bowling Iron Works Co., 3
. P. D. 2564).

(1) Thus, if, in consequence of the ruinous state
of a house, the chimney fall and injure the tenant’s
family, yet he has no remedy, unless the landlord
has contracted to keep the house in repair, or unless
there was fraud on his part in industriously con-
cealing the defect from the tenant ((foft v. Gandy,
23 L. J., Q. B. 1; Keats v. Cadogan, 20 L. J., C.
P. 76).

(2) The defendant let premises to a tenant under
a lease, by which the latter covenanted to keep them
in repair. Attached to the house was a coal-cellar
under the footway, with an aperture covered by an
iron plate, which was, at the time of the demise, out
of repair and dangerous. A passer-by, in conse-
quence, fell into the aperture, and was injured :
Held, that the obligation to repair, being, by the
lease, cast upon the tenant, the landlord was not
liable for this accident. And Keating, J., said,
“In order to render the landlord liable in a case
of this sort, there must be some evidence that he
authorized the continuance of this coal shoot in an
insecure state; for instance, that he retained the
obligation to repair the premises: that might be a
circumstance to show that he authorized the con-
tinuance of the nuisance, There was no such obli-
gation here. The landlord had parted with the
possession of the premises to a tenant, who had
entered into a covenant to repair (see also Guwinnell v.

Eamer, L. R., 10 C. P. 658, and Riek v.

U. 0
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16 L. J., C. P. 273; and comp. Roswell v. Prior,
12 Mood. 639).

(3) In Nelson v. The Liverpool Brewery Co. (25
W. R. 877), Lopes, J., laid it down, that the owner
of premises demised to a tenant is not linble for an
injury sustained by a stranger, owing to the premises
being out of repair, unless he has either contracted
to do the repairs, or has let the premises in a rumous
and improper condition. 1t is, however, humbly sug-
gestod that the last alternative 1s not accurate, except
where the tenant has not undertaken the repairs (see
remarks of Drett, 1. J., in Giwinnell v. Eamer, sup.) ;
and the dictum is not a complete summary of the
law, inasmuch as there may be possible cases where
the landlord may prerent the tenant from repairing a
nuisance, by threatening an action for waste.

(4) But m Zodd v, Flight (30 L. J., C. P.21; 9
C. B, N. S. 3877), where the declaration contained
an allegation that the defendant let the houses when
the chimuevs were known by him to be ruinous and
in danger of fulling, that he kept and maintained them
tn that state, and that the tenant was under no obliga-
tion to repair, and the cuse was tried on demurrer,
and the allegation was therefore assumed to be true,
it was held that the landlord was liable.

ArT. 75.—Nuisances on Roads.

When a person eapressly or impliedly
permits others to come on to roads on his
land, he is liable for any injury caused to
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them by a nuisance thercon or near to the
same, but not if they stray from such paths
and trespass on the adjoining ground.

(1) Private roads—Thus, a person permitting tho
use of a pathway to his house, holds out an invitation
to all having occasion for coming to the house, to use
his footpath, and he is responsible for neglecting to
fence dangerous places.  And so, also, a shopkeeper,
who leaves a trap-door open without any protection,
is liable to a person lawfully coming there, who
suffers injury by falling through such trap-door
(Tindal, C. J., Lancaster Canal Co. v. Parnaby, 11
A. & E. 243 Barnes v. Ward, 9 (. B. 420; 19
L. J., C. P.20; Gautret v, Eyerton, L. R., 2 C. P,
371 Chapman v, Rothwell, 27 L. J., Q. B, 315;
Lae v, Mayor of Darlington, 5 Fe. 1. 2%),

But where a person, straying from the ordinary
approaches to a house, trespasses where there is no
path, and falls into an unguarded pat, he has no
remedy for any injury suffered thereby, as the hurt
18 in such case caused by his own carclessness and
misconduct, and accordingly the principle of con-
tributory negligence applies (Wilde, B., Bolch v.
Smith, 31 L. J., Er. 203).

(2) BRailways.—Railway companies are responsible
for the state of their works, and are liable to any
person injured by the faulty construction, or negli-
gent keeping up, of their hridges, embankments, &e.
(Chester v. Holyhcad R. Co., 2 Ex. 251; Kearney v.
L. B. & 8. Coast R. Co., L. R., 6 Q. B, 759 ; Lay v.
Mid. Rail. Co., 34 L. T. 30). DBut if the ruinous

02
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state has been caused by a vis major or act of God,
(as where a railway gives way through an extraordi-
nary flood,) the company is not liable, provided their
line is constructed so firmly as to be capable of resist-
ing the foreseen, though more than ordinary, attacks
of the weather (Withers v. North Kent R. Co., 27
L. J., Ex. 417, Q. W. R. Co. of Canada v. Faucetl,
1 Moore, P. C. C., N. 8.120; Murray v. Met. R. Co.,
27 L. T. 762).

(3) Canals.—So, too, canal companies are bound to
take reasonable care to make their canal as safe as
possible to those using it (Lane. Canal Co. v. Parnaby,
11 A. & E. 243).

(4) Public roads.—Similar principles apply to public
roads ; so that where a local authority permits a road
to get into a dangerous state, they are liable if any
person is thereby injured (Aent v. Worthing Local
Board, 10 Q. B. D. 118).

ARrt. V6.—Nuisances causing Injuries to Guests.

Mere guests, hicensees and volunteers are
considered as temporary members of the
host's family, and can therefore only recover
for injuries caused to them by hidden
dangers which they did not know of, but of
which the host knew or ought to have known.
But visitors on business which concerns the
occupier of premires, may maintain an action
for any injury caused by the unsafe state
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of the premises (see Tray v. Hedges, 9 Q. B.
D. 80).

(1) Guests.—In Southcotev. Stanley (1 II. & N. 247),
the plaintiff was a guost of the defendant’s, and when
leaving the house a loose pane of glass fell from the
door as he was pushing it open and cut him. It was
held, that the plaintiff being a guest, was for the
time being one of the family and could not recover
for an accident, the hability to suffer which he shared
in common with the rest of the family.

(2) Persons coming on business.—Dut where, on
the contrary, a workman came on business to the de-
fendant’s manufactory, and there fell down an un-
guarded shaft, the defendant was held to be liable ;
although it would have bheen otherwise had the
plaintiff been one of his own servants, for it was not
a hidden danger (Indermanrv. Dames, L. R.,1 C. P,
274; 2 1h. 311).

(3) The plaintiff, a licensed waterman, having
complained to the person in charge, that a barge of
the defendants was being nuvigated unlawfully, was
referred to the defendants’ foremun.  While secking
the foreman, he was injured by the falling of a bale
of goods 8o placed as to’be dangerous, and yet {o give
no warning of danger: leld, that the defendants
were liable (White v. France, 2 C. P. D. 308).

(4) Nuisances on railway stations.—So, in the case
of railway companies, the company must take great
care to ensure the safety’of persons coming to their
station, and if through want of light or proper
directions any such person is injured, he may main-



an action against the company, ~ Thus, where
the plaintiff, having a return ticket, arrived at the
wrong side of the station, and there being no proper
crossing and no directions, crossed the line in order
to get to his train, and in doing 8o, on account of the
ill-lighted condition of the station, fell over a switch
and was injured, it was held that an action lay
against the company (Martin v. G. N. R. Co., 24
L. J.,C P, .209; Burgessv.G. W. R. Co., 32 L. T.
765 Shepherd v. Mid. IR Co., 20 W, R. 705).

Arr. 77.—Limitation.

Actions for injuries to the person caused
by nuisances must he brought within the

period of six years next after the cause of
action arose.

Exception.—Where the injury has caused death,
any action brought by the personal representative,
under Lord Campbell’s Aect, must be commenced

within twelve calendar months from the death (see
r, p. 183).
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Section

OF INJURIES TO PROPERTY CAUSED BY
NUISANUES,

SuB-8ECT. 1.—NUISANCES TO CORPOREAL HEREDITAMENTS.

J ART. 78.—General Liability.

Any nuisance, publie or private, whereby
sensible injury is caused to the property. of
another, or, whereby the ordinary physical
comfort of humun existenee in such property
18 materially interfered with, is actionable,

i ) A

Helew’s Smelting Co, (L. R., 1 Ch. 66), the fact that
the fumes from the company’s works killed the
plaintiff’s shrubs, was held sufficient to support the
action ; for the killing of the shrubs was an injury to
the property.

(2) Noisy trade.—So, too, it was said, in Crump v.
Lambert (L. R., 3 Eq. 409), that smoke unaccom-
panied with noise, o with noxious vapour, noise
alone, and offensive vapours alone, although not
injurious to health, may severally constitute a
nuisance ; and that the material question in all such
cases is, whether the annoyance produced is such as
materially to interfere with the ordinary comfort of
human existence.

(3) And so, again, in Walter v. Selfe (4 D. (. &

(1) Fumes.—Thus, in the case of Tippings v. S,



- Vice-Chancellor Kwnight Bruce said:

principle snd authority, the important
point next for decision may properly, I conceive, be
put thus: Ought this inconvenience to be considered
in fact as more than fanciful, more than one of
mere delicacy or fastidiousness, as an inconvenience
materially interfering with the ordinary ocomfort
physioally of human existence, not merely acocording
to elegant or dainty modes and habits of living, but
according to plain and sober and simple notions
among English people ?”’ (and see Soltau v.
2 Sim., N. 8. 133; and Inchbald v. Robinson, L.
4 Ch. 388).

(4) Noisy Entertainments.—So, too, the collection
of a crowd of noisy and disorderly people, to the
annoyance of the neighbourhood, outside grounds in
which entertainments with musio and fireworks are
being given for profit, is a nuisance, even though
the entertainer has excluded all improper characters,
and the amusements have been conducted in an
orderly way (Walker v. Brewster, L. R., 5 Egq. 25;
and see also Tnchbald v. Robinson, L. R., 4 Ch. 38R%).

(5) So the letting off of rockets, and the esta-
blishment of a powerful band of musie playing twice
a week for several hours within one hundred yards
of a dwelling-house, are nuisances (Z5.).

(6) Dangerous substances.—So, if a person allows
substances which he has brought on his land to escape
into his neighbour’s, an action lies without proof
of negligence. Thus, as wé have seen (supre, p. 19),
one who brings or collects water upon his land,
does 80 at his peril, for if it escape and injure his
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neighbour, he is liable, however careful he may
have been (Fietcher v. Rylands, L. R., 3 H. L. 330 ;
Fletcher v. Smith, 2 App. Ca. 781), unless the escape
was caused by something quite beyond the possibility
of his control, as the act of God or malice of a third
party (Nickols v. Marsland, 2 Er. Div. 1; Boxr v.
Jubb, 4 Ez. Div. 77) ; but where the water is natu-
rally upon the land, the owner is only liable for
negligence in keeping it. And so, also, where water
is brought upon land, or into a house, by the defen-
dant, but for the joint use of himself and the plaintiff,
the latter cannot complain of any damage (not attri-
butable to the defendant’s negligence) which its
escape may cause to him (Anderson v. Oppenheimer,
5 Q. B. D. 602).

(7) It has even been held in a recent case ( Wialley
v.L.& Y. R. Co., 13 Q. B. D. 131) that even if a
person has not brought the dangerous substance on
to his land, he is yet liable if he takes actire means to
ghift the danger from himself to his neighbour.

In that case, by reason of an unprecedented rain-
fall, a quantity of water accumulated agninst one of
the sides of the defendants’ embankment so as to
endanger its stability. To prevent this the defen-
dants cut trenches in the embankment, and so let
the water flow on to the plantiff’s land, and injured
it. It was held that although the defendants had not
brought the water on their land, they had no right
to protect their property by transferring the mischief
from their own land to that of the plaintiff. They
would have been entitled, no doubt, to prerent the
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getting against their embankment, but they
had no right, when once it was there, to transfer it
to their neighbour, any more than the owner of a
natural lake could drain it on to his neighbour’s
lands.

(8) Other examples.—Other examples of nuisance
to corporeal hereditaments, are overhanging eaves
from which the water flows on to another’s property
(Battishill v. Reed, 25 L. J., C. P. 230); or over-
hanging trees, or pigstys creating a stench, erected
near to another’s house. And it would seem that
noisy dogs, preventing the plaintiff’s family from
sleeping, are nuisances, if the jury find that such
discomfort is caused ; although, where the jury find
that no serious discomfort has arisen, the court will
not interfere (Strect v. Guywell, Seleyn’s N. P., 13th
ed. 1090).  So, also, a small-pox hospital, so con-
ducted as to spread infection to adjoining lands, 1s a

nuisance (Il v. Metropolitan Asylums Board, 6 App.
Ca. 193),

ART. 79.—Reasonableness of Place.

Where an act is proved to interfere with
the comfort of an individual, s0 as to come
within Art. 78, it cannot be justified by the
fact that it was done in a reasonable place
(Bamford v. Turnley, 31 L.J., Q. B. 286 ; Hill
v. Metropolitan Asylums* Board, supra). But
what would be a nuisance in one locality
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may not be one in another (8%. Helew's Smelting
Co. v. Tippings, 11 H. L. C. 650).

(1) The spot selected may be very convenient for
the defendant, or for the public at large, but very
inconvenient to a particular individual who chances
to occupy the adjoining land; and proof of the benefit
to the public, from the exercise of a particular trade
in & particular locality, can be no ground for depriving
an individual of his right to compensation in respect
of the particular injury he has sustained from it.

(2) In St. Helen's Smiclting Co. v. Tippings (supra),
Lord Westbury said: *‘ In matters of this descrip-
tion, it appears to me that it is a very desirable thing
to mark the difference between an action brought for
a nuisance upon the ground that the alleged nuisanco
produces material injury to the property, and an
action brought for a nuisance on the ground that the
thing alleged to be a nuisance is productive of sensible
personal discomfort. With regard to the latter,—
namely, the personal inconvenience and interference
with one’s enjoyment, one’s quiet, one’s personal free-
dom, anything that discomposcs or injuriously affects
the senses or the nerves,—whether that may or may
not be denominated a nuisance, must undoubtedly
depend greatly on the circumstances of the place
where the thing complained of actually occurs. If a
man lives in a town, it i8 necessary that he should
subject himself to the consequences of those operations
of trade which may be ‘carried on in the immediate
locality, which are actually necessary for trade and
commerce, and also for the enjoyment of property,
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and for the benefit of the inhabitants of the town,
and the public at large. If a man lives in a street
where there are numerous shops, and a shop is opened
next door to him which is carried on in a fair and
rensonable way, he has no ground of complaint be-
cause, to himself individually, there may arise much
discomfort from the trade carried on in that shop.
But when an oceupation is carried on by one person
in the necighbourhood of another, and the result of
that trade or occupation or business is a material
imjury fo property, then unquestionably arises a very
different consideration. I think that in a caso of
that description, the submission which is required
from persons living in society to that amount of dis-
comfort which may be necessary for the legitimate
and free exercise of the trade of their neighbours,
would not apply to circumstances;, the immediate
result of which is sensible injury to the value of the
property.” And Lord Cranworth said (referring to
a case which he had tried when a Baron of the
Exchequer) : It was proved incontestably that
smoke did come, and in some degree interfere with a
oertain person; but I said, * You must look at it,
not with a view to the question whether abstractedly
that quantity of smoke was a nuisance, but whether it

tras a nutsance fo a person licing tn the town of
Shields." "’

ArT. 80.—Plaintiff coming to the Nuisance.

It 18 no answer to an action for nuisance,
that the plaintiff knew that thero was a nuis-
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ance, and yet went and lived near it (Hole v.
Barlow, 27 L. J., C. P. 208).

Or in the words of Mr. Justice Byles in the above
case, ““ It used to be thought that if a man knew that
there was a nuisance and went and lived near it, he
could not recover, becauso it was said it is he that
goes to the nuisance, and not the nuisance to him.
That, however, is not law now.” The justice of this
18 obvious from the consideration, that if it were other-
wise, a man might be wholly prevented from building
upon his land if a nuisanece was ret up in its locality,
because the nuisance might be harmless to a mere
ficld, and therefore not actionable, and yet unendur-
able to the inhabitants of a dwelling-honse.

ARrt. 81.—Hoic far Light to commit a Nuisance can
be acquired.

The rght to carry on a noisome trade in
derogation of the rights of another may be
gained by statute, custom, graut, or prescrip-
tion, hut the nght to carry on a trade which
creates a public nuisance can only be acquired
by clear statutor) authority (sce Elliotson v
Feetham, 2 Bing. N. C. 134 ; aud scc Flight v,
T/wmas, 10 A. & E. 590).

(1) Thus, & railway company were by their Aot
authorized, among othér things, to carry cattle, and
also to purchase by agreement any lands not exceed-
ing in the whole fifty acres, in suck places as should
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be deemed eligible, for the purpose of providing
additional stations, yards, and other conveniences,
for receiving, loading, or keeping any cattle, goods,
or things, conveyed, or intended to be conveyed, by
the railway. Under this power, the railway company
bought land adjoining one of their stations, and used
it as & yard for their cattle traffie.  The noise of the
cattle and drovers was a nuisance to the owners of
houses near to the station, which, but for the Act,
would clearly have entitled them to maintain an
action. 1t was, however, held, that the purpose for
which the land was aequired, being expressly autho-
rized by the Act, and heing incidental and necessary to
the authorized use of the railway for the cattle traffic,
the company were entitled to do what they did, and
were not bound to choose a site more convenient to
other persons.  In giving judgment Lord Halsbury
said : * It cannot now be doubted, that a railway
company constituted for the purpose of carrying
passengers, or goods, or cattle, are protected in the
use of the functions with which Parliament has
entrusted them, if the uso they make of those
functions necessarily involves the creation of what
would otherwise be a nuisance at common law.”
1is l.ordship, on the counstruction of the particular
Aot, came to the conclusion that the powers of the
Aot did necessarily involve the creation of a nuisance
by the company somewhere along their line, and gave
to the company the absolute discretion as to the
locality, and accordingly held ‘that the parties injured
had no remedy (L. & B. R. Co. v. Truman, 11 App.
Cas. 45).
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L]
(2) The last-mentioned case must, however, be

carefully distinguished from that of Met, Asylum
Distriet Board w. Hill (6 App. Cus. 193). There
it appeared, that by their act, the Metropolitan
Asylum Distriet Board were authorized to purchase
lands and erect buildings, to be used as hospitals,
But it did not by direet or imperative provision
order these things to be done.  The Board erected a
smallpox hospital, which was, in point of fact, na
nuisanee to owners of neighbouring lands.  On these
facts it was held, that the Boand could not set up the
statute as a defence.  Lord Blackburn, in the course
of his judgment, laid it down, that on those who seck
to establish that the legiclature intended to take away
the private rights of Individnals lies the burden of
showing that such an intention appears by express
words or necessary implication,  And Lord Watson
affirmed that where the terms of a statute are not
imperative but permissive, the fair inferenco is that
the legislature intended that the diseretion, as to the
use of the general powers thereby conferred, should
be exercised in strict conformity with private rights,
It is scomewhat difficult to reconcile this last dictum
with the decision in the L. & B. R. Co. v. Truman,
and possibly it requires to be diluted. The distine-
tion, however, between the firo cases was pointed out
by Lord Selborne (11 App. Cas. 57) as follows :—* In
that case (Met. Asylum District Board v. Iill), the
establishment of a smallpox hospital within certain
local limits was not spicially authorized, as the
construction of the lLondon and Brighton Railway

for the purpose (among other things) of the loading,
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carriage, and unloading of éattle, and other animals
was here, If it had been, I do not think that this
House would have considered the case of any adjacent
land In o situation not defined, which the Board
might have been authorized to purchase by agree-
ment for the enlargement, as they might think
desirable, of the hospital premises, different from
that of the hospital itself. In that case, no use of
any land which must necessarily be a nuisance at
common law was authorized ; 1t was not shown to be
impossible that lands might be acquired in such a
situation, and of such extent, as to enable a smallpox
hospital to be erected upon them without being &
nuisance to adjoining land. Here there can be no
question that the legislature has authorized acts to be
done for the necessury and ordinary purposes of the
railway traffie (. g., those complained of in Rer v.
Peare, 4 B § Ad. 30) which would be nuisances at
commmon law, but which being so authorized are not
actionable.”  His Lordship then came to the conclu-
sion, that the powers for making cattle yards were
ejusdens generis with the other ordinary powers of the
company, and that as the exercise of the ordinary
powers necessarily created nuisances (e. g., smoke,
noise, and 8o on) which were not actionable, so the
exercise of the power in question necessarily created
nuisances which were therefore not actionable.
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SUB-SECT. 2.—NUISANCES TO INCORPOREAL
HEBEDITAMENTS,

Introductory.—A servitude 1s a duty or service
which one piece of land is bound to render, either to
another piece of land, or to some person other than
its owner. The property to which the right is
attached ix called the dominant tenement, that over
which the right is exercised being denominated the
servient tenement.

Servitudes are either natural or conventional.
Natural servitudes are such ax are necessary and
natural adjunets to the properties to which they are
attached (such as the night of support to land in its
natural state), and they apply universally throughout
the kingdom. Conventional servitudes, on the other
hand, are not universal, but must always arise
either by custom, prescription or grant. The right
to the enjoyment of a conventionnl servitude is
called an easement or a profit a prendre, according as
the right is merely a right of user or a right of
acquisition.

As to what kind and what length of user will give
a right to the various kinds of servitudes known to
our law, and as to what servitudes are governed by
the common law doctrines of prescription and what
by the Prescription Act, all these are matters of real
property law, for which I must refer the reader to
works on that subject ; but wherever I shall hereafter
speak of a servitude imposed, or an easement or profit
d prendre gained, by custom or prescription, I must
- U, P
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be understood to mean properly imposed or gained, in
acoordance with the doctrines of the law in referenoe
to such matters of title.

Awr. 82.—Disturbance of Riyht of Support for Land
without Buildings.

(1) LKvery person commits a tort, who so
uses his own land as to deprive his neigh-
bour of the subjacent or adjacent support of
mincerals necessary to retain such neighbour’s
land in its natural and unencumbered state
(Backhouse v. Bonomi, 9 H. L. C. 503 ; Dirm.
Corp. v. Allen, 6 Ch. D). 284). But there 1is
no right to the support afforded by sub-
terrancan  water (Popplewell v. Hodkinson,
L. I., 4 Er. 248).

(2) In order to maintain an action for dis-
turbance of this right, some appreciable
damage must be shown (Smith v. Thackerah,
L. R., 1 C. P 564), or, where an injunction
18 claimed, some irreparable damage must be
threatened (Birm. Corp. v. Allen, supra).

(3) The right of support may be destroyed
or prevented from ansing by covenant, grant
or reservation, but the language of the instru-

ment must be clear and unambiguous (Rotwo-
v. Wilson, 8 H. L. C. 348; Aspden v.
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Seddon, L. R., 10 Ch. App. 394, and cases
there cited).

(1) In Humphreys v. Brogden, Iord Campbell (in
delivering the judgment of the court) said: * The
right to lateral support from adjoining soil is not,
like the support of one building upon another, sup-
posed to be gained by grant, but is a right of pro-
perty passing with the soil.  If the owner of two
adjoining closes conveys away one of them, the
alienee, without any grant for that purpose, is en-
titled to the lateral support of the other close the
very instant when the convevance 18 executed, as
much as after the expiration of twenty years or any
longer period.  Pari ratione, where there are separate
freehold from the surface of the land and the mines
belonging to different owners, we are of opinion that
the owner of the surface, while unencumbered by
buildings and in its natural state, is entitled to have it
supportedd by the subjacent mineral strata. Those
strata, may, of course, be removed by the owner of
them, so that a sufficient support is left ; but if the
surface subsides and is injured by the removal of
these strata, although the operation may not have
been conducted negligently nor contrary to the
custom of the country, the owner of the surface may
maintain an action against the owner of the minerals
for the damage sustained by the subsidence. Unlees
the surface close be entitled to this support from the
close underneath, corresponding to the lateral sup-
port to which he is entitled from the adjoining
surface close, it cannot be securely enjoyed as pro-
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perty, and under certain circumstances (as where the
mineral strata approach the surface and are of great
thickness) it might be entirely destroyed. We like-
wise think, that the rule giving the right of support
to the surface upon the minerals, in the absence of
any express grant, reservation or covenant, must be
laid down genorally, without reference to the nature
of the strata, or the difficulty of propping up the
surface, or the comparative value of the surface and
the minerals.”

(2) But a servitude cannot be created by the act of
a third party in cases where, but for that act, no
servitude would have existed. Detween the land of
the plaintiffs and that of the defendants, who were
the owners of a colliery, there was an intermediate
piece of land, the coal under which had been worked
out some years before by a third party. The
effeet of the cavity was, that when the defendants
worked their coal, subsidence was caused in the
surface of the plaintiff’s land. 1t was admitted that
if the intermediate land had been in its natural state
no injury would have been caused to the plaintiffs
by the defendants’ workings. Held, that the plain-
tiffs had no right of action against the defendants.
And Bir G. Jessel, M. R., said :—* It appears to me
that it would be really a most extraordinary result
that the man upon whom no responsibility whatever
originally rested, who was under no liability what-
ever to support the plaintiffs’ land, should bave that
liability thrown upon him, without any default of

own’’ (Corporation of Birmingham v. Allen, 6
. 290).
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Exception.—-Compzmit;s governed by the Railway
Clauses Consolidation Act, 1845, do not acquire any
such right to subjacent support, by purchasing the
surfoce ; and the owners of the mines may, after
having given notice to the company, so as to give
them the opportunity of purchasing the mines, work
them with impunity, in the ordinary way (G. W. R,
Co. v. Bennett, L. B, 2 1I. L. 29). But neither will
an action he against the company for any damage
suffered by the mine owner, although perhaps he
may demand compensation under the act (see Dunn

v. Birm. Cunel Co., L. R..8 Q. B

Arr. SS.—Disturbanee ot Support of Buildings.

(1) A tort 1s not committed by one, who
s0 deals with his own property, as to take
awuy the support necessary to uphold his
neighbour’s buildings, unless o right to such
support has heen gained by grant, express
or implied (Purtridge ~. Scott, 3 M. & W.
2205 Brown v. Robins, 4 1. & N. 186; N, E.
R. Co. v. Elliott, 29 L. .J., Ch. S08; Angus v.
Dalton, 6 App. Cuas. T40).

(2) But the owner of land may -maintaimn
an action for a disturbanee of the natural
right to support for the surface, notwith-
standing buildings have been erected upon
it, provided the weight of the buildings did
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not cause the injury (Brown v. Robins, 4
H. & N.186; Stroyan v. Knowles, 6 th. 454).

(1) Thus, in Partridye v. Scott (ubi sup.), it was
said that “rights of this sort, if they can be estab-
lished at all, must, we think, have their origin in
grant ; if a man builds & house at the extremity of
his land, he does not thereby acquire any easement
of support or otherwise over the land of his neigh-
bour. He has no right to load his own soil, so as
to make it require the support of his neighbours,
unless he has some grant to that effect.”

(2) So again, as between adjoining houses, there
is no obligation towards a neighbour, cast by law on
the owner of a house, merely as such, to keep 1t
standing and in repair; his only duty being to
prevent it from being a nusance, and from falling
on to his neighbowr’s property (Chandler v. Robinson,
4 Er. 163).

(3) But where, on the other hand, houses are built
by the same owner, adjoining one another, and
depending upon one another for support, and are
afterwards conveyed to different owners, there exists,
by a presumed grant and reservation, a right of
support to each house fronr the adjoining ones
(Richards v. Rose, 9 Er. 218),

(4) And so, where adjoining houses are built by
separate owners, a right of support may be gained
by long user (Hide v. Thornborough, 2 C. & K. 250;
Angus v. Dalton, 6 App. Ca, 740).

[N.B.—The whole subject of the support of build-
ings was under the consideration of the House of
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Lords in the ocelebratéd case of Angus v. Dualton,
which was twice argued befure their lordships. In
the Queen’s Bench Division it was held by two
judges to one, that where it was admitted that no
grant by deed had been made, no mmplication of a
grant could arise. The Court of Appeal and the
House of Iords reversed this, holding that the
enjoyvment during twenty years of the support
in point of fact raised a presumption that the
plaintiffs were entitled thereto as a matter of right,
and that the circumstance that no grant of the oase-
ment had been made was not muterial ; although it
was open to the defendant to rebut the presumption
by evidence, either that the owner of the servient
tenement did not know the nature of the easement,
or was incapable of making a grant. The student
should study the judgments in this cuso carefully.]

Avrt. 84— Disturbance of Right to Light and Air.

(1) There 1= no right ex jure nature, to the
free passage of light and air to a house or
building (2 & 3 Will. 4, ¢. 71, . 6); but
such a right may be acquired, either by grant
(which may be either express or implied) from
the contiguous proprietors, or by reservation
on the sale of the servient tenement, or by
prescription,

(2) Where such a right has been gained,
no person will be allowed to interrupt such
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passage, unless he can show that, for what-
over purpose the plaintiff might wish to
employ the light, there would be no maferial
interference with 1t by the alleged obstrue-
tion ( Yules v. Juck, L. R, 1 Ch. 295 ; and see
per Best, C. J., in Back v. Stucey, 2 C. § P,
465, and Dent v. Auction Mart Co., L. R., 2
Ey. 2455 Robson v. Whittingham, L. R., 1 Ch.
442, and Theed v, Debewham, 2 Ch. D. 165).

(3) The question whether there has been
n distinetion in fact depends on the facts of
each case (Larker v. First Avenwe Iolel Co.,
24 Ch, D, 282).

(1) Thus, e Yates v. Juck (sup.), where it was
contended that the plaintiff was not entitled to relief,
beoause, for the purpose of his then present trade, he
was obliged to shade and subdue the light, and that
therefore he suffered no actual damage, Lord Cran-
worth said: * This is not the question. It is com-
paratively aun casy thing to shade off a too powerful
glare of sunshine, but no adequate substitute can be
found for a deficient supply of daylight. I desire,
however, not to be understood as saying that the
plaintiffs would have no right to an injunction unless
the obstruction of light were such as to be injurious
to them in the trade in which they are now engaged.
The right conferred, or recognized, by the statute
2& 3 Will. 4, ¢. 71, is an absolute and indefeasible
right to the enjoyment of the light, without reference
to the purpose for which it has been used. There-
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fore, T should not think the defendant had established
his defence, unless he had shown, that, for whatever
purpose the plaintiffs might wish to employ the light,
there would be no material interference with it ”’ (and
see Aynsley v, Glover, L. R., 18 Eq.544,and 10 Ch, 283).

(2) And so, where ancient lights are obstrueted,
the fact that the owner of the hulding, to which tho
ancient rights belong, has himself contributed to the
diminution of the light, will not in itself preclude
him from obtaining an injunction or damages (Tup-
ling v. Jones, 11 H. L. C. 290 ; Areedeckue v. Kell:,
2 Gl GR35 Straiyht v, Burn, L. 1., 5 Ch. 163).

(8) Nor will an enlargement of an ancient light,
(although 1t will not enlarge the right, Cooper v.
Hulbbock, 31 L. J., Ch. 123,) diminish or extinguish
it. And, therefore, where the owner of a building
having ancient lights, enlarges or adds to the number
of windows, he does not preclude himself from obtain-
ing an injunction to restrain an obstruction of the
ancient ights (Aynsley v. Glocer, sup.),

(4) The dominant tenement must be a building ;
and, therefore, a person who grants a lease of a house
and garden, is not precluded (under the doctrine of
not derogating from his own grant) from building
on open ground retatied by him adjacent to the
house and garden, though, by so doing, the enjoy-
ment of the garden, as pleasure ground, is interfered
with, there being no obstruction of light and air to
the house (Potts v. Smith, L. R., G Fq. 311).

(5) Illustrations of implied grant.—A man cannot
derogate from his own grant. Therefore, if one
grants a house to A., but keeps the land adjoiming
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the house in his own hands, he cannot build upon
that land so as to darken the windows of the house.
And if he have sold the house to one and the land to
another, the latter stands in the grantor's place as
regards the house (see per Bayley, J., Cankam v.
Fisk,2 Cr. & J.128; Swansborough v. Coventry, 9
Bing. 309; Dacies v. Marshall, De G. & Sm. 837 ;
Frewen v. Phillips, 11 C. B., N. S. 449).

(6) And so, where two separate purchasers buy
two unfinished houses from the same vendor, and, at
the time of the purchase, the windows are marked
out, this is a sufficient indication of the nghts of
each, and implies a grant (Compton v. Richards, 1 Pr.
3T Glave v. Harding, 27 L. J., Er. 286 ; Russcll v.
Watts, 10 App. Cas. HY0).

(v) Similarly, where two lessees claim under the
samo lessor, 1t 1s said that they cannot, in general,
encroach on one another’s access to light and air
(Contts v. Gorkam, 1 M. & M.396; Jacomb v. Knight,
32 L. J., Ch. 601). But it would seem that this
statoment of the law 1s too wide, as it 18 difficult to
seo what right the second lessee can have against the
first, for no act of his can be a derogation from the
second demise.  And, indeed, it has been distinetly
held, that where the grantor sells the land but retains
the house, there 1s no duty upon the grantee of the
laud to abstain from building upon it, and the grantor
cannot prevent him; for to do so would be as much
as in the preceding case, a derogation from his own
grant (B hite v, Bass, 31 L. J., Ex. 283 ; Wheeldon
v. Burrows, 12 Ch. D. 231).

(8) Again, if the owner of the dominant tenement
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authorizes the owner of the servient tenement, either
verbally or otherwise, to do an act of notoriety upon
his land, which, when done, will affect or put an end
to the enjoyment of the easement, and such act is
done, the licensor cannot retract. Thus, where A.
had a right to light and air across the area of B.,
and gave B. leave to put a skylight over the area,
whioh B. did : it was held that A. could not retract
his licence, although it was found that the skylight
obstructed the light and air.  For it would be very
unreasonable, that after a party has been led to incur
expense in consequence of having obtained o licence
from another to do an act, that other shonld be per-
mitted to recall his licence (Winter v. Brockwell, 8
East, 309 ; Welbbh v. Paternoster, Palmer, T1).

(9) Reservation of light seldom implied.—Dut
although by the grant of a part of a tenement there
will pass to the granfee all those continuous aud
apparent easements over the other part of the tene-
ment which are necessary to the enjoyment of the
part granted, and have been hitherto used theroewith;
yet as a general rule there is no corresponding im-
plication in favour of the grantor, though there are
certain exceptions to this, as in the case of ways of
necessity. A workshop and an adjncent piece of
land belonging to the same owner were put up for
sale by auction. The workshop was not then sold,
but the piece of land waz. A month after the con-
veyance the vendor agreed to sell the workshop to
another person. The workshop had windows over-
looking and receiving their light from the piece of
land first sold. The purchaser of the piece of land



Art, 83, —Disturbance of Water Rights.

(1) The right to the use of the water of a
natural surface stream, belongs, jure nature
and of right, to the owners of the adjoining
lands, every one of whom has an equal night
to use the water which flows in the stream;
and consequently, no proprietor can have the
right to use the water to the prejudice of any

other proprictors (Chasemore v. Richards, T
I L. Ca. 349; Wiright v. Howard, 1 8. & 8,



OF INJURIES TO PROPERTY CAUSED BY NUISANCES, 221

203 ; Dickenson v. Gr. Junc. Canal Co., T Er.
299).

(2) There can, however, be no property in
water which runs through natural undefined

channels underground ( Chasemore v. Richards,
sup.)

(1) Every riparian owner may reasonably use the
stream for drinking, watering his cattle or turning
his mill, and other purposes, provided he does not
thereby seriously diminish the stream (see Embrey v.
Owen, 6 Er. 353).

(2) If the rights of a riparian proprietor are inter-
fered with, as by diverting the stream or abstracting
or fouling the water, he may maintain an action
against the wrongdoer, even though he may not be
able to prove that he has suffered any actual loss
(Wood v. Waud, 3 Er. T48; Embrey v. Oiwen, 6 Evr.
369; Crossley v. Lightowler, L. R., 2 Ch. 478).
Nevertheless, where a non-riparian owner, ewith the
licence of a rviparinn owner, tukes water from a river,
and after using it for cooling certain apparatus,
returns it undiminished in vaine and unpolluted in
quality, a lower riparian owner has no right of action.
For his right is to have the water undiminished in
quantity and undefiled in quality, and that right is
not infringed (Kensit v. G. E. R. Co., 27 Ch. D.
122).

(3) And although there can be no properfy in
water runhing through underground undefined
channels, yet no one is entitledl to pollute water
flowing beneath another’s land. Thus, in Ballard v.
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Tomlinson (29 Ch. D. 115), where neighbours each
possessed a well, and one of them turned sewage into
his well, in consequence whereof the well of the other
became polluted, it was held by Pearson, J., that no
action lay ; on the ground that, it being settled law
that a landowner is entitled so to deal with under-
ground water on his own land, as to deprive his
neighbour of it entirely, it follows that he is equally
entitled to render such water unfit for use by
polluting it. This decision was, however, reversed
on appeal. For (as was pointed out in a previous
edition of this work issued while the appeal wus
pending) there 1s a considerable difference between
intercepting water in which no property exists, on the
onoe hand, and sending a new, foreign and deleterious
substance on to another’s property, on the other hand.
The immediate damnm (viz., the pollution of the

water) might possibly be no legal damnum ; but
allowing sewage to cscape into another’s property (for
cjus est solum, cjus ext usque ad inferos) is of itself
an Dyuria which needs no damnum.

Awt. 86.—Use of Wuter Rights g0 as to cause Floods.

(1) If by means of impediments placed
in or across a stream a riparian proprietor
causes the stream to flood the lands of a
proprietor bhigher up the stream, he will be
liable for damages resulting therefrom.

(2) If a higher proprietor collects water and
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pours it into the watercourse in a body, and so
floods the lands of a proprietor lower down
the stream, he will be liable for damage
resulting therefrom (Chasemore v. Richards, 7
H.L.C.349; Sharpe v. Hancock, 8 Se. N. 8. 46).

Exception. Prescriptive rights.—Rights in dero-
gation of those of the other riparian proprietors may
be gained by grant or prescription (Acton v. Blundell,
12 M. & W. 353; ('ar(,on v. Larering,

784; 26 L. J., Er. 251).

Art. BT —Rights in Artificial Watercourses.

An artificial watercourse may have been
origjanally made under such circumstances,
and have been so used, as to give all the
rights which a nparian proprietor would

have had if it had been a natural stream
(Sutliffe v. Boothe, 32 L. .J., Q. B. 136).

(1) Where a loop had been made in a stream,
which loop passed through a field A.; it was held that
the grantee of A. became a riparian proprietor in
respect of the loop (Nuttall ~. Bracewell, L. R., 2
Ezx. 1).

(2) A natural stream was divided immemonally,
but by artificial means, into two branches; one branch
ran down t8 the river Irwell, and the other passed
into a farm yard, where it supplied a watering trough,
and the overflow from the trough was formerly dif-
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fused over the surface and discharged itself by per-
colation, In 1847, W., the owner of the land on
which the watering trough stood and thence down to
the Irwell, connected the watering trough with reser-
voirs which he constructed adjacent to, and for the
wse of, a mill on the Irwell. In 1865, W. became
owner of all the rest of the land through which this
branch flowed. In 1867, he eonveyed the mill, with
all water rights, to the plaintiff. In an action brought
by the plaintiff against a riparian owner on the stream
above the point of division, for obstructing the flow
of water, it was held that the plaintiff was entitled
to maintun the action (Holker v. Porrit, L. R., 10
Er, (Ee. Ch) 09),

() But where the watercourse is merely put in
for a temporary purpose, as for drainage of a farm,
or the carrying off of water pumped from a mine, a
neighbouring landlord, benefited by the flow from
the druin or stream, cannot sue the farmer or mine
owner for draining off the water, even after fifty
yeurs” enjoyment ((reafrer v. Hayieard, 8 Er, 291).

ARrt. 88.—Disturbance of Pripate Rights of Way (a).

Where one grants land to another, and
there is no access to the land sold, except
through other land of the grauntor, or no

(a) The only right of way which calls for remark in an
clamentary work of this kind, is that which is said to
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access to the land retained, except through
the land sold, the law implies, in the one
case, a grant to the purchaser of a private
right of way over the land retained, and
the other case, a reservation to the vendor of
a private right of way over the land ~old
(Gayford v. Mofful, L. R., + Ch. 133; DPen-
singlon v. Galland, 22 L. J., Er. 349), and
any disturbance of such rights coustitutes a
tort. But when thie necessity ceases the right
ceases, but the right revives agam when the
necessity revives (Holmes v. Goring, 2 Ding.
765 Pearson v. Spencery 1 B, § 8. 584).

Therefore. when by a subsequent purchase a man

can approach his land without going over that of
his neighbour, his right to do so ceases; but upon

the re-sale of such subsequent purchase the right
Tevives.

ARt. 8).—Disturbanee of Rights of Common.

A person commifs a tort :—

(1) Where, having no right of common,
he puts beasts on the land ; or, having
such right, he puts uncommonable
ongs on to 1t ;

(2) Where, being a commoner, he sur-

charges or puts more beasts on the
C. Q



common than he is entitled to put
and

(3) Where he encloses or obstmcts tbe
coOmmMon.

(1) The lord may by prescription put a stranger’s
eattle into the common, and also, by a like presarip-
tion for common appurtenant, cattle that are not
commonable may be put into the common; but, un-
less such prescription exists, the cattle of a stranger,
or the uncommonable cattle of a commoner, may be
driven off, or distrained damage feasant, or their
owner may be sued either by the lord or a com-
moner.

(2) Burcharging generally happens where the
right of common is appendant, that is to say, where
the common iz limited to beasts that serve the
plough or manure the land, and are levant and
couchant on the estate; or where it is appurtenant,
that is to say, where there is a right of depasturing
a limited number of beasts upon the common, which
number is taken to be the number which the land,
in respeot of which the common is appurtenant, is
capable of supporting through the winter if oultivated
for that purpose (Cun v. Lambert, L. R., 1 Ez. 168).
A common in gross can only arise from express
grant to a particular person and his heirs, and,
having no connection with his land, the number of
commonable beasts, unless expressly limited by the
grant, is indefinite.

Coramon appendant and appurtenant bemg limit-
able by law, & commoner surcharging the common,
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commits a wrong for which the lord may distrain the
beasts surcharged, or bring an action, and any com-
moner may also bring an action, whether the sur-
charger be the lord or another commoner (Sfeph.
Comm., bk. v. ch. «iil.).

(3) Obstruction.—The common being free and open
to all having commonable rights over it, it follows
that when the owner of the land or some other
person 8o encloses or otherwise obstructs a common
that the commoner is precluded from enjoying the
benefit to which he is by law entitled, the commoner
may maintain an action (City Conimissioners of Sewers
v. Glass, L. R., 19 Eq. 134). This may happen,
either by enclosing the land, or ploughing it up, or
driving off the cattle, or making a warren and so
stocking it that the rabbits eat up all the herbage.
The lord may, however, lawfully make a warren if the
rabbits be 8o kept under as not to oocasion this injury
(Bullen v. Langdon, C. Elis. 876).

Other disturbances.—There are certain other kinds
of disturbance, for which I must refer to larger
works. Buch are distdrbance of patronage, pews,
franchise, and tenure.

Axwr. 90.— Remedy for Nuisances by Abatcment,

(1) The law gives a peculiar remedy for
nuisances by which a man may right himself.



R28 'PARTICULAR TORTS.

¢
This remedy is called abatement, and consists
in the removal of the nuisance.

(2) A nuisance may he abated by-the party
aggrieved thercby, so that he commits no
riot in the doing of it, nor occasions,
in the case of a private nuisance, any
damage beyond what the removal of the
inconvenience necessarily requires  (Steph.
Comm., bk. v. ch. 7.); but & man cannot enter

a neighbour’s land to prevent an apprehended
nuisance (a).

(1) Thus, if my neighbour build a wall and ob-
struct my ancient lights, I may, after notice and
request to him to remove i, enter and pull it down
(R, v. Rosswelly 2 Salk. 459) ; but this notice should
always be given (Davics v. Williams, 16 Q. B. 556).

(2) But where the plaintiff had erected scaffolding
in order to build, which building when erected would
have been a nuisance, and the defendant entered and
threw down the scaffolding, such entry was held
wholly unjustifiable (Norrix v. Baker, 1 Roll. Rep,
393, fol. 15).

(8) Obstructions to watercourses may be abated by
the party injured, whether by diminution or flooding
(Roberts v. Rose, L. R., 1 Er. 82),

(4) A commoner may abate an encroachment on
his common, such as a house (Daries v. Williams,

(«) It is gemerally very imprudent to attempt to abate a
nuisanco. It is far better to apply for an injunction.
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supra), or fence obstmct{ng his right (Mason v. Cesar,
2 Mod. 66) ; but he cannot abate a warren however
great a nuisance, but must appeal to a court of justice
(Cooper v. Marshall, 1 Burr. 220).

Ant. Ol.—Remedy of Recersioners tor Nuisances,

Whenever any wrongful act is necessarily
injurious to the reversion to land, or has
actually been injurious to the reversionary
interest, the reversioner may rue the wrong-
doer (Bedingfield v. Onslow, 1 Saund. 322).

(1) Thus, opening a new door in a house may be
an injury to the reversion, even though the house is
none the worse for the alteration; for the mere alte-
ration of property may be an injury (Young v.
Spencer, 10 B. & (. 145, 152),

(2) So if a trespass be accompanied with an
obvious denial of title, as by a public notice, that
would probably be actionable (sce judgment, Dobson
v. Blackmore, 9 Q. B. 991).

(3) 8o, the obstruction of an incorporeal right, as
of way, air, light, water, &c., may be an injury to
the reversion (KAidgell v. Moore, 9 C. B. 364 ; Met.
Ass. Co. v. Petch, 27 L. J., C. P. 330 ; Greenslade v,
v. Halliduy, 6 Bing. 379).

(4) But anactionwill not lie for a trespass ornuisance
of a mere tnsient and temporary character (Barh*
v. Taylor, 4 B.& Ad. 72). Thus, a nuisance arising
from noise or smoke will not support an action by
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the reversioner (Mumford v. 0. W. & W. R. Co.,
26 L. J., Ez. 260 ; Simpson v. Savage, 26 L. J., C. P.
50). Some injury to the reversion must always be

proved, for the law will not assume it from any acts
of the defendant (Kidyell v. Moore, sup.).
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CHAPTER IV,

OFr TorTs FOUNDED ON THE DIRECT INFRINGEMENT
oF Private RGnrs,

Introductory.—Hitherto we have heen considering
torts in which there was o wrongful act distinet from
the damage to the plaintiff, and which might, if 1t
had not been followed by damage. have given no
right of action.  Such wrougful acts depend, as we
have seen, upon (1) a state of mind from which the
law infers malice, that 1s, o conscious, or intentional
violation of law to another’s yprejudice; or (2) a
course of conduct from which the law infers negli-
genee, or reckless indifference to the rights of others;
or {3) an usurpation of powers, or an abstention from
duties in relation to property of the defendant or
the public, which may or may not cause private
damage.

The class of torts dbhout to be considered, however,
differs from all the foregoing, by reason of the
wrongful act and the damage resulting from it being
practically indivisible. These are what are spoken
of in many text books as injurie. They require no
proof of imtention to commit a wrong, and no proof
of damage resulting from it. The mere fact that a
private right has been infringed witidit lawful
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constitutes of itself both wringful act and damage,
and gives the party affronted a right of action, even
although his actual surroundings may have been
improved rather than depreciated. '

Such torts usually consist of infringements of the
rights of liberty, of immunity from assault and
battery, or of the enjoyment of real or personal
property, including in the latter term incorporeal
property consisting of monopolies or rights of exclusive
user in relation to patented inventions, trade marks,
designs, and literary productions.

Section I.
OF FALSE |

Art. 9‘3.—-]):-1‘1‘1;[(‘(0»
False unpnmnmont consists 1 the 1m-

p(mtmu of a total restraant for some penod,
| however short, upon the liberty of another,

without sufficient legal authority (Bird v.

t.lmws, 7 Q B.743). The restraint may be
“cither physical or by a mere show of

authonty.

L4

Moral restraint.—Imprisonment does not imply

iearceration, but any restraint by foree or show of
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authority. For instan&e, where a bailiff tells a per-
son that he has a writ against him, and thereupon
such person peaceably accompanies him, that consti-
tutes an imprisonment (Grainger v. I, 4 Bing.
N. C. 212; sce Harrey v. Mayne, 6 In. R., C. L.
417). But some total restraint there must be, for o
partial restrnint of locomotion in a particular direction,
(a8 by preventing the plaintiff from exercising his
right of way over a bridge,) i1s no imprisonment ; for
uo restraint 18 thereby put upon his liberty (Bid v.
Jones, sup.).

The rules which apply to imprisonments by private
persons, and those which apply to imprisonments hy
judges and other magistrates, are necessarily diffe-
rent. It will be therefore more convenient to consider
them separately.

SUB-SECT. 1.~ Or IMPRISONMENES BY D'RIVAIE PERSONS
AND O

Art. 93.—CGeneral Dnmunity from .

(1) A person who arrests or imprisons
another without a legal, and legally exe-
cuted, warrant, commits a tort, except in
certain exceptional cases.

(2) Where an arrest can only lawfully he
made by warrant, the person arresting must
have it with him at the time, Yeady to
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produced if demanded (Yilliard v. Loxion, 31
L.J, M C. 123).

Thus, for either a constable or private person to
arrest & person who is suspected of a mere mis-
demeanour, or a person who has committed a past
assault, or the like, without the warrant of & magis-
trate, is a false imprisonment, for which the party
making the arrest will be liable, even although the
party arrested might have been properly arrested,
had a warrant been obtained.

Exceptional ocases justifying arrests by private
persons.—In the following cases, a private citizen
may arrest another with impunity, ViZ, :—

(1) Bail.—A person who is bail for another may
always arrest and render him up in his own discharge
(Buep. Lyne, 3 Stark. 132).

(2) Felons.—A treason or felony having bdeen
actemllymzim{i, a private person may arrest one
reasonably, although erroneously, suspected by him ;
but the suspicion must not be mere surmise (Beckwith
v. Phitby, 6 B. § C. 635). So a person may arrest
another in order to prevent him from committing a
folony.

In an action for false imprisonment, where the de-
fendant, in order to justify himself, must prove that a
felony was in fact committed, and where it appears that
if it were committed it could only have been committed
by the plaintiff, the fact that the latter has been tried
for the alleged felony and acquitted, do#s not estop
the defendant from giving evidence that he did
really commit it. For the verdict in the criminal
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tzial was res infer aliodacta, and oould not reasonably
be held binding on the defendant in & distinet
proceeding (Oakill v. Fitzgibbon, 16 L. R, Ir. 371).

(3) Breakers of pease.—A private person may and
ought to arrest one committing, or about to commit,
8 breach of the peace, but not if the affray be over,
and not likely to recur (ZVmothy v. Simpson, 1 Cr.
M & R 757).

{4) Night gffenders.—Any person may arrest and
take before a justice one found committing an indict-
able offence between 9 p.m. and 6 a.m. (14 & 15 Viet.
c. 19, s. 11).

(6) Malicious injnrers.—The owner of property or
his servant may arrest and take before a magistrate
any one found committing malicous injury to swch
property (14 & 15 Vict. . 19, s 11; 24 & 25 Vict.
c. 97).

(6) Offering goods for pawn.—A private person,
to whom goods are offered for sale or pawn, may, if
he has reasonable ground for suspecting that an
offence against the Larceny Amendment Acts (24 &
25 Vict. ¢. 96; 35 & 36 Vict. c. 93, 5. 34) has been
committed with respect to them, arrest the person
offering them, and take him and the property before

a magistrate.

(7) Vagrants.—Any person wmay arrest, and take
before a magistrate, one found committing an act of
vagrancy (9 Geo. 4, c. 83).

N.B. Bach acts are soliciting alms by exposure of
wounds, indecent exposure, false pretences, fortune-
telling, betting, gaming in the puBlic streets, and
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many other acts, for which 1 must refer to the 4th
section of the Adt.

(8) Brawlers.—A churchwarden may apprehend,
and taEe before a magistrate, any person disturbing
divine service (14 & 15 Vict. ¢. 19, 8. 11).

(9) Other cases depending upon relationship.—
Officors in the army or navy may imprison their
subordinates, So a parent may lock up his child,
and perhaps n husband his wife, and a master his
apprentice.

(10) Particular exceptions.—In Iondon, the owner
of property may arrest any onc fownd committing
any indictable offence, or misdemeanour in respect to
such property, punishable upon summary conviction.

Most private Railway Acts, too, give power to
officers of the company to detain unknown offenders
against the Act.

Ship masters have special powers of imprisoning
crew and passengers,

Special powers, too, are frequently given to the
police of certain towns and cities, by their Local
Acts.

Under the above exceptions numbered 4, 5, and 7,
it is no exeuse to prove the commission of the offence
immediately before the arrest, for the arrest must be
made tn the course of the commission of the offence
(Simmon v. Milligan, 2 C. B. 533).

Exceptional cases justifying arrests by constables
without warrant.—Of course a constable can arrest a
person in his capacity of a private citizen Svherever o
private citizen could do so. But in addition to such
cases, he has greater powers conferred upon lum than
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ordinary individuals, i} order that he may efficiently
perform his duty as a guardian of the public peace.
(1) Cases of suspected folony.—As we have seen, &
private person can only arrest a suspected felon in
cases where a felony has actually been committed by
some one ; and if it should turn out that no such felony
was ever committed, he will be liable however reason-
able his suspicions may have been. It would, how-
ever, be obviously absurd to require a constable to
satisfy himself at his peril that a felony liad been in
fact committed, before acting ; and conxequently the
law provides that a constable may make an arrest
mercly upon reasonable suspicion that a felony has
been committed, and that the party arrested was the
doer ; and even though it should turn out eventually
that no felony has been committed he will not be
liable (Marsh v. Loader, 14 C. B.,N. S. 535; Griffin
v. Coleman, 28 L. J., Er. 131).  The suspicion, how-
ever, must be a reasonable one, or the coustable will
be liable. Thus, a person told the defendant, a
constable, that a year previously he had had his
harness stolen, and that he now saw it on the plain.
tift’s horse, and thereupon the defendant went up to
the plaintiff and asked him where he got his harness
from, and the plaintiff making answer that he had
bought it from a person unknown to him, the con-
stable took him into custody, although he had known
him to be a respectable householder for twenty years.
It was held that the constable had no reasonable
cause foresuspecting the plaintiff, and was conse-
quen:ly liable for the false 1mpnsomnent (Hogg v.
wrd, 27 L. J. Ezr. 443).
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But where one man falsel! charges another with
having committed a felony, and a constable, at and
by his direction, takes that other into custpdy, the
party moking the charge, and not the constable, is
liable (Davies v. Russell, 2 M. & P. 607). “It
would be most mischiovous,” Lord Mansfield remarks,
“ that the officer should be bound first to try, and at
his peril exercise his judgment as to the truth of the
charge.  He that makes the charge alone is answer-
ablo ” (Griffin v. Coleman, 4 H. & N. 265).

(2) Breakers of peace.—A constable may and
ought to arrest one committing, or about to commit,
n breach of the peace, even after the affray (so that
it he immediately after), in order to take the offender
before o magisteate (. v. Light, 27 L. J. M. C. 1).

() Malicious injurers.—.\ constable may arrest
and take before a magistrate anyone found committing
malicious injury to property (14 & 15 Viet. ¢. 19,
s 113 24 & 25 Viet. . 97).

(4) Brawlers—A constable may arrest and take
beforo a magistrato anyone interrupting divine
service (14 & 15 Viet. c. 17, 5. 11).

. 2.—~0F IMPRISONMENT BY JUDICIAL OFFICERS.

ARrt. 94.—@General Authority of Judicial Officers.

(1) No judicial officer, invested with autho-
rity to imprison, is liable to an action for a
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wrongful imprisonfpent, unless he acted
beyond his jurisdiction (Deswall v. Impey,
1 B. & (. 169; Kemp v. Neville, 10 C. B.,
N. 8. 523): not even though he imprisons
the plaintiff maliciously (Reon v. Smith, 18
Y. B.126; Dawkins v. Pauvlet, L. R., 5 Q.

(2) In order to constitute a jurisdiction,
such officer must have before him some suit,
complaint, or matter in relation to which he
has authority to inflict imprisonment or arrest.

(1) In the case of Seoft v. Stanspicid (L. ., 3
220), which, though an action of slander, will very
well repay a careful perusal, Kelly, (. B., remarks,
“It s essential in all courts, that the judges, who
are appointed to administer the law, should be
permitted to administer it under the protection of
the law independently and freely, without favour
and without fear. This provision of the law is not
for the protection or benefit of a malicious or corrupt
judge, but for the beunefit of the public, whose
interest 1t is that the judges should be at liberty to
exercise their functions with independence, and with-
out fear of consequences. How could a judge so
exercise his office, if he were in daily and hourly fear
of an action being brought against him, and of
having the question submitted to a jury, whether a
matter, on which he has commented judically, was or
was not relevant to the case before him?  Again, if
a question arose as to the bona fides f the judge,
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it would have, if the anal)gy of similar cases is
to be followed, to be submitted to the jury. It is
impossible to over-estimate the inconvenience of such
a result. For these reasons I am most strongly
of opinion that no such action as this can under any
circumstances be maintainable ” («).

(2) Whero a court has jurisdiction of a matter
hefore it, but acts erroneously, the parties suin
’ b/

(unless they acted maliciously), the court itself, and
the officers executing its orders or warrants, will be
protected from any action at the suit of a person
arrestod.  But where it has no jurisdiction all these
parties may be liable (Comyn, Diy. tit. County Court,
K Howlden v. Smith, 14 Q. B. 8415 West v. Small-
wood, 3 M. & W 421 Wingate v. Waite, 6 M. & TF.
465 Brown v, Watson, 23 L. T. 745).

(¢} Whether a magstrate would be equally exempted from
Hability in cu~ex where he had acted naliciously, does not
soem to have been deended. 1t will ut once appear that the
judgment of the Chief Baron, which T have cited at consider-
able length on neccount of itz hueid enunciation of the prin-
ciples on which this exception s based, 1s broad enough to
include actions brought aguiust a justice of the peace. At
the same time, it must be admitted the first section of Jervis'
Aet (11 & 12 Viet. ¢, 44), as has been pointed out by Mr.
Roscoe in his Law of Nist I'rius Fvidence, would seem to
imply that such an action could be supported. There the
matter rests, but I confess 1 have little doubt, should the
question ever arise, that, provided he acts within his juris-
diction, a magistrate is no more answernble (by action, that
18 to say) for a malicious act, than is a judje of a county
court or of the High Court. In this opinion the learned
author above cited scems to concur.
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(3) So where a m‘gistmte acts without those
circumstances which must concur to give him juris-
diction he will be liable (Morgan v. Hughes, 2 T. R.
225). Bt an information brought before a magis-
trate, charging an offence within his cognizance,
gives him junsdiction (Cure v. Mowntaim, 1 M. & 4.

Awe. 95.—Prima facie Jurisdiction sufficient lo exc
Judicial Officer,

The judge of an mferior court, having a
primd facie jurisdiction over a matter, 1s not
responsible for a fulse imprisonment com-
mitted on the faith of such primd fucie yuris-
diction, if, by reason of something of whieh
he could have no means of knowledge, he

really has no jurisdietion (Calder v. Halkelt,
3 Moovre, . (', (', 2R).

Thus if, through an erroneous statement of facts, a
person be arrested under process of an inferior court,
for a cause of action not accruing within its jurisdic-
tion, no action lies against the judge or officer of the

oourt, but against the plaintiff only (Qlliett v. B
2 W.

ART. 96.—Poicer o imprison for Contempt of Courd,

The superior courts of law and equity

have jurisdiction to punish by €ommitment
T. R
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for any insult offered tofthem, and any libel
upon them, or any comtemptuous or im-
proper conduct committed by any. person
with respect to them; but inferior courts of
record have power only to commit for con-
tempts committed in court.

(1) During the pendency of a suit in a superior
court, the publisher of a newspaper commits a con-
tempt, if he publishes extracts from affidavits with
comments upon them (Zichborne v. Mostyn, L. R., 7
Eq. 50). |

(2) Where an indictment has been removed into
the Queen’s Bench Division, and a day appointed for
trinl, the holding of public meetings, alleging that
the defendant 18 not guilty, and that there is a con-
spiracy against him, and that he cannot have a fair
trinl, is a contempt of court (Onslow’s and Whalley’s
case, Reg. v. Castro, L. R., 9 Q. B. 219).

(3) A solicitor is guilty of a contempt of court in
writing, for publication, letters tending to influence
the result of a suit (Daris v. Eley, L. R., 7 Eq. 49).

(4) It seems that a judge of a ocounty oourt hag
power only to commit for contempts committed before
the court and whilst it is sitting. (See R. v. Leroy,
Weckly Notes, Feb. 8, 1873.)

(6) A justice of the peace may commit one who
calls him, in court, a liar (Rer v. Rerel, 1 Str. 421).
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ARrt. 97.—Power o’ Magistrates to imprison.

(1) If a felony, or breach of the peace, be
committed in view of a justice, he may per-
sonally arrest the offender or command a
bystander to do so, such command being a
good warrant. But, if he be not present, he
must 1ssue his written warrant to apprchend
the offender (2 Iale, Pl. Cr. 86).

(2) Where a justice acts in a matter with-
out any, or bevond his, jurisdiction, a person
injured by any conviction or order issued by
such justice in such matter cannot maintain
an action in respect thercof, until xuch con-
viction shall have been quashed by the
proper tribunal in that behalf ; nor for any-
thing done under a warrant followed by o
«onviction or order, until such convietion be
quashed ; nor at all for anything done under
a warrant for an indictable offence, if a sum-
mons had been previously served and mnot

obeyed. (See 11 & 12 Vict. c. 44.)

Constables executing the warrants of justices issued
without jurisdiction are specially protected by 24 Geo.
2, c. 44, ss. 6, 8, from any action, unless they have
refused for six days after written demand to produce
the warrant.®

It may be also observed that, by secf, 9, a month’s
notioe is required to be given before commencing an

®2
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action against a justice for m{y act done in the exe-
cution of his office; and by 11 & 12 Viet. 0. 44, s. 11,
if after such notice, and before the comrmencement
of the action, the justice tender a sum of money in
amends, then if the jury shall be of opinion that such
sum is sufficient, they shall give their verdict for the
defendant. A justice acting maliciously is neverthe-
less entitled to notice, and to tender amends (Leary
v. Patrick, 15 Q. B. 272),

— PUpe—

ARrr. OR.—Limitation.

No action can be brought for false im-
prisonment except within four years next
after the cause of action arose.  But as im-
prisonment 18 a continuing tort, the period
runs from the last dav of the imprisomment,
and not from the first,

Exceptions.—(1) Justices.—.\n action against a
justice of the peace for anything done by him in the
execution of his office, must be commenced within six
oalendar months next after the commission of the act
complained of (11 & 12 Vict. c. 44, s. 8).

(2) Constables.— Various Acts for the appointment
and regulation of police, limit the period within which
actions may be brought against them. The follow-
ing are the most important : 10 Geo. 4, c. 44, relat-
ing to the Metropolitan police, by sect. 41 enacts
that all actions for anything done in pursuance of
the Act shall,be (inter alia) commenced within six
calendar months, and that a month’s wrntten notice
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shall be given to theny ; and the same provision is
extended to special eo:lmbles and oounty policemen
by 1 & 2 Will. 4, ¢. 41, and 2 & 3 Vict. ¢. 93,
respectively. Borough constables are protected in a
similar manner by 5 & 6 Will. 4, ¢. 76, 8. 113 : and
sect. 76 of the same Act enacts that men sworn as
such shall not only within the horough, but also
within the county in which the same is situated, and
in any county within geven miles of such borough,
have all such powers and privileges, and be liable to
all such duties and responsibilities, as any constable
at the timé of the passing of that Act had or there-
after might have within his constablewick.

Constables may also pay money into court. (Sce
11 & 12 Vict. ¢. 44, 8. 9, 11.)

All such actions agninst justices and constables
must (by various Acts) be laid in the county in which
the trespass was committed.

Habeas corpus.—In uddition to the remedy by
action, the law affords a peculiar and unique sum-
mary relief to a person wrongfully imprsonad, viz.,
the writ of Aabeas corpus ad sulyiciendum.

This writ may be obtained by motion made to any
superior court, or to any judge when those courts are
not sitting, by any of her Majesty’s subjects. The
party moving must show probable cause that the
person whose release he desires is wrongfully de-
tained. If the court or judge thinks that there is
reasonable ground for suspecting illegality, the writ
is ordered tp issue, commanding the detainer to pro-
duce the party detained in court on a specified day,
when the question is summarily detetmined. If the



246 PARTICULAR TORTS,

detainer can justify the defention, the prisoner is
remitted to his custody. not, he is discharged,
and may then have his remedy by action. (See 31
Car. 2, c. 2; and 56 Geo. 3, c. 100.) ’

Section II.

OF ASSAULT AND BATTERY.

Causing Death.—Direct personal injuries causing
denth are erimes of a most heinous nature. They
rather come, therefore, under the ordinances of the
criminal than of the civil law. DPutting these aside,
all other direct bodily injuries may be considered as
cither assaults or more or less aggravated forms of
battery.

d Art. 99.—Definition of Assault,

An assault is an attempt or offer to do
harm to the person of another, which might

L

have succeeded if persevered in, or would
have succeeded but for some accident.

(1) Thus, if one make an attempt, and have at the
time of making such attempt a present primad facie
ability to do harm to the person of another, although
no harm be actually done, it is nevertheless an assault.
For example, menacing with a stick a person within
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reach thereof, although\ no blow be struck (Read v.
Coker, 13 C. B. 850); or striking at a person who
wards off the blow with his umbrella or walking
stick, would constitute assaults.

(2) But a mere verbal threat 1s no assault: nor is
a threat consisting, not of words but gestures, unless
there be a present ability to carry it out. This was
illustrated by Pollock, C. B., in Cobbet v. Grey (4
Erch, 744). «If,” said that learned judge, * you
direct & weapon, or if you raise your fist within those
limits which give you the means of striking, that
may be an assault; but if you simply say, at such a
distance as that at which you cannot commit an
asrault (¢), ‘T will commit an assault,’ I think that
i¢ not an assault.”

(}) To constitute an assault there must be an
attempt. Therefore, if a man says that he would hit
another were it not for something which withholds
him, that is no assault, as there is no apparent attempt
(Tubereille v. Sarage, 1 Mod. 3).

(4) For the same reason shaking a stick in sport at
another 18 not actionable (see Christopherson v. Bare,

11 Q. B. 477).

ARrT. 100.—=Definition o Battery.

Battery consists in  touching anothers

person hostilely or against his_will, however
slightly (Rawlings v. Till, 3 M. & W. 28).
This touthing may be occasioned by a missile or

(a) Query—Battery. *

!
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any instrument set in motiop by the defendant, as
by throwing water over the plaintiff (Russell v. Horue,
8 A. & E. 602), or spitting in his face, or cauring
nnother to be medically examined against his or her
will (Latter v. Braddell, 29 W, R. 239). In accord-
anee with the rle; a battery must be involuntary :
therefore a voluntarily suffered beating 1s not action-
nble; for volenti non fit injuria (Christopherson v. Bar,
1 Q B. 477). Merely touching a person in order
to engage his attention 18 no battery (Coward v. Boid-
deley, 28 L. J., Er. 261). ,

Wounding and Maiming.—If the violence be so
severe as to wound, the damages will be greater thau
those awarded for a mere battery; so. also, if the
hurt amount to « mayhem (that is, a deprivation of
a member serviceable for defence in fight) 5 but other-
wise the same rules of law apply to these injuries as
to ordinary batteries.

Awr. 101.—General Liability roi Assault and Battcry.

Any person who commits an assault or
hattery without lawful authority commits «
tort. ‘

+ Exceptions.—(1) Self-Defence.—A battery is justi-
finble if committed in self-defence. Such a plea is
culled a plea of *“son assault demesne.” But to
support it, the battery so justified must have been
committed in actual defence, and not afterwards and
in mere retaliation (Cockroft v. Smith, 11 Mod. 43).
Neither does every common battery excuse a mayhem.
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As, if “ A. strike B., B, cannot justify drawing his
sword, and cutting oﬁ A hand,” unless there was
n dangerous scuffle, and the mayhem was inflicted
in self-preservation (Cooper v. Beale, L. Raym. 177).

(2) Defence of property.—A battery committed in
defence of real or personul property is justifiable.

Thus, it one foreibly enters my house, 1 may
forcibly eject him; but if he enters quietly, I must
first request him to leave. If after that he still
refuse, I may use suffident force to remove him, in
resisting which he will be guilty of an assault
( Wheeler v, Whiting, 9 (. & P. 265).

So. a riotous customer may be removed from u shop
after a request to leave.  Tor the same reason, where
the violence complained of consisted in the defendant
attempting to take away certain rabbits from the
plaintiff, wlhich did not belong to him but to the
defendant’s master, and which the plaintiff had re-
fused to give up. the defendant was held to have a
good defence to an action of assault (Blades v. Higys,
10 C. B.. N. S. 713 ; afirmed, 11 /. L. C. 621).

(3) Correction of pupil.—A father or master may
moderately chastise his son, pupil, or apprentice
(Penn v. Ward, 2 Cr., M. & R. 338).

Other exceptions.—An assault mnay be committed
in order to stop a breach of the peace; to arrest @
felon, or one who (a felony having actually been
committed) is reasonably suspected of it; in arresting
u person found comimnitting a misdemeanor between the
hours of 9 p.m. and 6 a.m. ; and in arresting a mali-
cious trespasser, or vagrant under the \ agrancy Act.

A churchwarden or beadle may eject a disturber
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of & congregation, and a master of a ship may assault
and arrest an unruly passenger. So assaunits and
batteries, committed under legal process, are justifi-
able; buta constable ought not wnnecessarily to hand-
cuff an unoonvicted prisoner, and if he do so he will
be liable to an action (Griffin v. Coleman, 28 L. J.,
K. 134) (¢). And, generally, where force is justi-
fiable, no greater forco can be lawfully used than the

OCcasion requires, -

ARrT. 102.—Tustitution of Criminal Proceedings

cudangers Right oy Aetion,

Where any person unlawfully assaults or
beats another, two justices of the peace, upon
complaint of the party aggrieved, may hear
and determine such offence, and if they deem
the offence not to he proved, or find it to
have been justified, or so trifling as not to
merit any punishment, and shall accordingly
dismiss the complaint, they must forthwith
make out a certificate stating the fact of such
dismissal, and deliver the same to the party
¢harged; and if any person shall have
obtalned such certificate, or Aaving been con-
vicled shall have suffered the punishment inflicted,

(e) The rame rule as to notice, tender of amends, and
Limitation applics to batteries committed by constables in
the exccution of their duty as in false imprisonment.
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he shall be released from all further or other
proceedings, civil of criminal, for the same
cause (24 & 25 Vict. c. 100, ss. 42—45).

(1) As to what constitutes a ‘hearing,” see
Vaughton v. Bradshae, 9 C. B., N. 8. 103. The
accused being ordered by the magistrate to enter
into recognizances to keep the peace and to pay the
recognizance fee, will ngt constitute a bar to an action
(HMartley v, Hindmarshy, L. R., 1 C. P. 533).

(2) The granting a certificate by a magistrate
where the complaint is dismissed, 18 not merely dis-
cretionary. A magistrate is bound, on proper appli-
cation, to give the certifiente mentioned in the section
(Heancock v. Suomesy 28 L. J., M. C. 196) ; und, if he
refuses to do so, may be compelled by mandamus
(Coster v. Hetherington, 28 L. J., M. C. 198).

(3) The words “ from all further or other proceed-
ings against the defendant, civil or criminal, for the
same cause,”’ include all proceedings against the
defendant arising out of the same assault, whether
taken by the prosecutor or by any other person con-
sequentially aggrieved thereby (Maxper and wife v.
Broun, 1 C. P. Dic. 97).

(4) If a person is charged with an assault, and the
complaint is dismissed and a certificate given him,
he cannot avail himself of the defence under the
statute, when sued on for the tort, unless he specially
pleads such defence (Harding v. King, 6 (. & P.
427).
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Ant. 103.—Amoint of Damages.

In assessing what amount of damages may

L4
be recovered for an assault, or battery, the
time when, and the place in which, the as-

sault took place should be taken into con-
sideration,

Thus, an assault committad in a publie place calls
for muech higher damages than one committed where
there are few to witness it,  “ It i a greater insult,”
remarks Bathurst, J., in Twllidge v. Wade (3 Wiks.

19), ** to be beaten upon the Roval Ixchange than
in a private room.”

AR, 104 —Lintation.
No action can be brought for assault or
battery except within four years next after
the cause of action arose.
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Secfion III

OF TRESPASS 170 LAND AND DISPOSSESSION.

SUB-8ECT. 1.—OF TRESPASS QUARE CLAUSUM FREGIT.

Arr. 105.—

Trespass quare clausum fregit, is a
committed in respeet of another man's land,
by entry on the same without lawful autho-
rity. [t constitutes a tort without proof of
actual damage.

(1) Thus, driving nails into another's wall, or
placing objects against it, are trespasses « Lowronee v,
Obee, 1 Stark. 22 Greyory v, Piper, % B, & (.
H91).

(2) So,it is a trespass to allow one’s cattle to stray
on to another’s land, unless there is contributory
misconduct on his part, such as keeping in disrepair
a hedge which he 1« bound by preseription or other-
wise to repair (Lee v. Riley, 3% L. J., C. . 21 ;
but, if no such duty to repair exists, the owner of
cattle is liable for their trespasses even upon unin.
closed land (Boyle v. Tumlin, 6 B. & (. 337), and
for all naturally resulting damage. Dut xee Sauders
V. Teape, 61 L. T. 263, as to trespasses by dogs.

(3) Where one has authority to use another’s land
for a particular purpose any user going beyond the
authorized purpose is a trespass. Thus, where the
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lord of a manor entitled by custom to convey mine-
rals gotten within the manor ﬂong subterranean pas-
sages under the plaintiff’s land, brought thereunder
minerals from mines gotten outside the manor, it was
held to be a trespass (E«rdley v. Lord Grancille, 24
W. R. 528).

Exoceptions.—In the following cases a person has
lawful authority to enter upon another’s land :—

(1) Retaking goods.—If one takes another’s goods
on to his land, the latter may enter and retake them
(Patrick v. Colerick, 3 M. & W. 489).

(2) Cattle.—If oattle escape on to another’s land
through the non-repair of a hedge which the latter
is bound to repair, the owner of the cattle may enter
and drive them out (see Fuldo v. Ridge, Yelr. 74).

(3) Distraining for rent.—8o a landlord may enter
his tenant’s house to distrain for rent, or an officer to
serve o legal proocess (Keane v. Reynolds, 2 E. & B.
748) ; but he may not break open the outer door of
a house.

(4) Reversioner inspecting premises.—A rever-
sioner of lands may enter, in order to see that no
waaste is being committed.

() Escaping danger.—A trespass is justifiable if
committed in order to escape some pressing danger,
or in defence of goods.

(6) Grantee of easement.—And the grantee of an
easement may enter upon the servient tenement, in
order to do necessary repairs (Zaylor v. Whitchead, 2
Doug. 745).

(7) Public rights.—Land may be entered under
the authority of a statute (Beaver v. Mayor, §c. of
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, 26 L. J., Q. B. 311), or in exercise of a
public right, as the right to enter an inn, provided
there is accommodation (Dansey v. Richardson, 3 E.
& B. 1859].

(8) Liberum tenementum.—Lastly, land may be
entered on the ground that it is the defendant’s.
This latter, known as the plea of Ziberum tencinentum,
is generally pleaded in order to try the title to lands.

Art. 100.- ab initio.

(1) Whenevera person has authority given
him by law to enter upon lands or tenements

————

Ll ed

abuses such authornty, by doing that which
he has no right to do,.then, although the
entry was lawful, he will be considered as. a
trespasser ab initio.

(2) But where authority is not given by
the law, but by the party, and abused, then
the person abusing such authority is not a
trespasser ab mitio.

(3) The abuse neéessary to render a person
a trespasser ad inifio must be a misfeasance,

and not a mere nonfeasance (Siz Curpenters’
case, 1 Sm. L. C. 132),

Thus, in the above case, six carpenters entered an
inn and were served with wine, for which they paid.
Being afterwards at their request supplied with more
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wine, they refused to pay for it, and upon this it was
sought to render them trespaflsers ab initio, but without
sucoess ; for although they had authority by law to
enter (it being a public inn), yet the merd non-pay-
ment, being a nonfeasance and not a misfeasance,
was not sufficient to render them trespassers.

AR, 107.—Possession necessdry to maintain an Action
Jor Trespass.

(1) In order to maintain an_action of
trespass the plaintiff must be in the possession
of the land ; for it is an injury to possession
rather than to title.

(2) The possession of land suffices to

maintain an action of trespass against any
person wrongfully entering upon it; and if
two persons are in possession of land, each
asserting his right to it, then the person who
has the title to it is to be considered in
actual possession, and the other person is a
mere trespasser (Jones v. Chapman, 2 Ex.
821). '
* (3) Where & person 1s in possession of
land the onus lies upon a primd facie trespasser
to show that he is entitled to enter (Asker v.
Whitlock, L. R., 1 Q. B. 1).

(1) Thus a person entitled to the possession of lands
or houses, cannot bring an action of trespass against
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a trespasser until he is in actual possession of them
(Ryan v. Clark, 11 Q. )3 65) ; but when he has once
entered, he acquires the actual possession, and such
posscssion then dates back to the time of the legal
commencement of his right of entry, and he may
therefore maintain actions against intermediate and
then present trespassers (Awderson v, Radeliffy 29
L. J., Q B. 128; Butcher v, Bidtcher, ¥ B. § ("
40‘)) ®

(2} Surface and subsoil in different owners.—
Where one parts with the right to the surface of land,
retaining unl_) the mines, he caunot maintain an
action for trespass to the surfau . because he is not in
possession of it (Cos v. Mowscley, 5 C. B. 549) ; but
he may for a trespass to the subsoil, as by digging
holes, &e. (Cor v, Glue, 17 L. J., C. P, ]()'2). So the
owner of the surface cannot maintain trespass for a
subterranean encroachment on the minerals (Reyx¢ v.
DPowell, 22 L. J., Q. I3. 305}, unless the surface is
disturbed thereby-.

(*3) Highways, &c.—So, when one  dedieatex a
highway to the publie, or grants any other casement
on land, possession of the soil 1s not thereby parted
with, but only a nght of way or other privilege
grauted (Goodtitie v, Alder, 1 Burr. 1335 Northampton
v. Ward, 1 Wlls. 114).  An action for trespassds
committed upon it, as, for instance, by throwing
stones on to it or erecting a bridge over it, may be
therefore maintained by the grantor (Erery v. Swmith,
26 L. J., E2. 345).
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Art. 108.— T'rexpasseg by Joint Owners.

Joint tenants, or tenants in common, can
only sue one another in trespass for acts done
by one inconsistent with the rights of the
other (sce Jacobs v. Senard, L. R., 5 II. L.
164).

(1) Ordinary joint holders. —Among such aets
may be mentioned the destruction of  buildings
(Cressucell v. Hedges, 31 L. J., Fr. 49), carrying off
of soil (W7ilkinon v. Hagarth, 12 Q. B. &37), and ex-
pelling the plaintift from his occupation (Murray v.
Hall, 7 C. . 441).

(2) Co-owners of mines.—DBut a tenant in common
of a coal mine may get the coal, or license another to
get 1t, not appropriating to himself more than his
share of the proceeds; for a coal mine is usclesa
unless worked (Job v. Polton, L. R., 20 Fq. 84).

(1) Party-walls.—There is also one other important
case of trespass between joint-owners, viz., that arising
out of a party-wall. If one owner of the wall excludes
the other owner entirely from his occupation of it (as,
for instance, by destroying it, or building upon it),
he thereby commits a trespess; but if he pulls it
down for the purpose of re-building it, he does not
(Stedman v, Smith, 26 L. J.. Q. B. 314; Cubitt v.
Porter, 8 B. & C. 257).

4

Ant. 109.—Continuing

Where a’trespass is permanent and con-
tinuing, the plaintiff may bring his action as
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for a continulng trespass, and claim
for the continuation; and where after one
action the trespass is still continued, other
actions may be brought until the trespass
ceuses (Bowyer v. Cook, + (. I, 23C).

Arr. 110 —~ZLinitation.

All actions for trespass must he commenced
within six years next after the cause of action
arose (21 Jae. 1, e. 16, <. 3).

Distress damage feasant.—It 1z convement to
mention here a peculiar remedy of landowners for
trespasses committed by cattle) viz., by »eizing the
animals whilst trespassing, and detainming them until
reasonable compensation is made (see Green v. I)m'k(’t.I,
11 Q. B. D. 275). This 15 not, however, avail-
able where animals are being actually tended; in
such care the person injured must bring his action.
A somewhat analogous remedy i allowed in the case
of animals fere nature reared by a particular person.
In such cases the law, ot recogmizing any property
in them, does not make their owner liable for thelr
trespasses, but any person injured may shoot or
capture them while trespassing. Thus, T may kill
pigeons coming upon my land, but I eannot sue the
breeder of thegn (Hanram v. Mockett, 2 3. & C. 939,

per Bayley, J.).
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SvB-sECT, 2. --OF J)ISPOSSESSION.

e

Avwr. 111.—Definition.
Dispnsxossion or ouster consists of the

wrongful withholding of the possession of
land from the rightful owner.

Specific remedy.—Defore the Judicature Act, 1873,
the remedy for this wrong was by an action of eject-
ment for the actual recovery of the land, and since that
statute 1t is by an action claiming the recovery of the

land.

Anrt. 112.—0uus of Proot of Title.

The law presumes possession to be rightful,
and therefore the clammant must recover on
the strength of his own title, and not on

the weakness of the defendant’s (Martin v,
Strackan, 5 T. R. 107).

(1) Thus, mere possession 1s primd facie evidence

of title until the cluaimant makes out a bettor one
(Steeetland v. Webber, 1 4d. & E. 119).
- (2) But where the claimant makes out a better
title than the defendant, he may recover the lands,
although such title may not be indefeasible. Thus,
where one enclosed waste land, and died without
having had twenty years’ possession, the heir of his
devisce was held entitled to recover it against a
person who ad entered upon it without any title
(Asher v. Whitlock, L. R., 1 Q. B. 1).
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(3) Jus Tertii.—Conversely, a man in possession
who may not have an indefeasible title as aguinst a
third party, may yet have a better title than the
actual claimant, and therefore he may set up the
right of a third person to the lands, in order to dis-
prove that of the claimant (Doe 4. Carter v, Bernerd,
13 Q. B. 945). But the claimant cannot do the
same, for possession is, in general, asgood title ngninst
all but the true ownex (LAsher v. Whitlock, sup.;
Richards v. Jenkius, 17 Q. B. D. H44),

Exceptions.—(1) Landlord and Tenant.—Where the
relation of landlord and tenant exists between the
claimant and defendant, the Iandlord need not prove
his title, but only the expiration of the tenaney, for
n tenant cannot in general dispute his landlord’s title
(Delancy v. For, 26 L. J., C. . 248), unless a defect
in the title appears on the lease itself (Sawunders v.
Mervywecather, 35 L. J., FEre. 1153 Doe d. Knight v,
Smyth, 4 M. & S. 347). DBut nevertheless he may
show that his landlord's title has expired, by assign-
ment, conveyance, or otherwise (Doe d. Marriott v.
Edicards, 5 B. & Ad. 10655 Waltor v. Waterhouse, 1
Wins. Saund. 418).

The principle does not extend to the title of the
party through whom fhe defendant elaims prior to
the demise or conveyance to him. Thus, where the
claimant claims under a grant from A. in 1818, and
the defendant under a grant from A. in 1824, the
latter may show that A. had no legal estate to grant
in 1818 (Deoe 4. Olirer v. Powell,1 4. & E. 531; 3
A. & E. 188).

(2) Servants and Licensees.—The sime principle is
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applicable to a licensee or servant, who is estopped

from disputing the title of the person who licensed

him (Dor d. Johmson v. Baytup, 3 A. & E. 18K;
wr v. Doe, 9 M. & W. G49).

Awrr. 113, —Character of Claimant’s Estate.

The clanmart’s title may be cither legal or
equitable (semble), provided that he 1 equit-
ably hetter entitled to the possession than
the defendant. .

Before the Judicature Aect, 1873, it was a well-
established rule that a plaintiff in ejectment must
have the legal estate (Doe d. Novth v, Webber, 5 Scot,
189). It is submitted, however, that as all hranches
of the High Court now take cognizance of equitable
rights, an equitable estate will be alone sufficient (see

and consider principles of Walsh v. Lousdale, L. R,
21 Ch. Die. 9).

Art. 114.— Limitation.

No person can bring an action for the
recovery of land or rentr but within twelve
years ufter the right to maintamn such action
shall have accrued to the claimant, or to the
person throurrh whom he claims (37 & 38
Viet. ¢. 87, 5. 1; 3 & 4 Will. 4, ¢. 27, 8. 2;
Brassington v. Llcwell yn, 27 L. J., Er. 297)

Exoeptions.-<-(1) Disability.—\Where claimants are
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under disability, by reason of infancy, coverture, or
unsound mind, they muast bring their action within
six years after such disablility has ceased : provided
that no aMion shall he brought after thirty years
from the accrual of the right (37 & 38 Viet. ¢. 67,
ss. 3, 4, 9, and 3 & 4 Whll. 4, e, 27, ex. 16, 17).

(?) Acknowledgment of Title.—\When any person
in possession of lands or rents gives to the person, or
the agent of the person gntitled to such lands or rents,
an acknowledgment in writing, and signed, of the
latter’s title, then the right of such lust-mentioned
person acerues at, and not hefore, the date at which
such acknowledgment was made, and the statute
begins to run as from that date (Ley v DPeter, 27

Ecclesiastical Corporations.—The period in the
case of ecelesiasticn]l and eleemosynary corporations is
sixty years (3 & 4 Will. 4, ¢. 27, 5. 29).

Arr. 115, —Commencencent of Perviod o Limitation.

The nght to maintain ¢jectment acerues,
(a) in the case of an estate in possession, at
the time of dispossession or discontinuance
of possession of the profits or rent of lands,
or of the death of the last rightful owner
(3 & 4 Will. 4, ¢. 27, ». 3); and, (b) in
respect of an estate in reversion or remainder,
or other future estate or interest, at the deter-
mination of the particular e®ate. But a
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reversioner or remainderman must bring

action within twelve years from the time
when the owner of the particular estate was
dispossessed, or within six ycars from the
time when he himself becomes entitled to
the possession, whichever of these pertods
may be the longest (37 & 38 Viet. ¢. 57, = 2).

(1) Discontinuance.— Discotitinuance does not mean
mere abandonment, but rather an abandonment by
one followed by actual possession by another (sce
Swith v, Lloyd, 23 L. J., Feo 1945 Canon .
Rimington, 12 €. B.1). Therefore 1n the case of
nines, where they do not belong to the surface-owner,
the period cannot commence to run until some one uc-
tually works them; and even then it only commences
to run ¢rd the vein actually worked (see Low Moor
("o, v. Stanley Co, 34 L. T., NN 186, 187 5 Ashton
v. Stock, 6 Ch. Div. 726).

(2) Continual assertion of claim.—No defendunt 1y
deemed to have been in possession of land, merely
from the fact of having entered upon it ; and, on the
other hand, a continual assertion of claim preserves
no right of action (3 & 4 Will. 4, . 27, <. 10 and
1. Therefore, 2 man must actually bring his
action within the time limited ; for mere assertion of
his title will not preserve his right of action after
adverse possession for the statutory perod.
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Section IV.

OF TREESPASS TO AND CONVERSION
(CHATTEILNS.

r Axrr. 116.—Gencral Rule.

Every direct forcible mjury, or act, dis-
tgilgllxg the possessibn of goods w 1tlmut the.
owner’s congent, however slight or temporary
the act mav be, 15 a trespass, whether com-
mitted by the defendant hiimself or by some
ammal belonging to him. And if the trespass
amount to a deprivation of possession to such
an extent as to be inconsistent with the rights
of the owner (as by taking, using, or destrov-
ing them), it then becomes u \\1«mg_';ful con-
Vers1011 (1'01{/(/4’8 v. Wdlouglbny, 8 M. & W,
540 ; Burrouyhs v. Bayne, 29 L. .J., Lv. 185).

(1) Thus, beating the plaintiff's dogs is a trespass
(Dand v. Secton, 3 T. R. 37). And so it was held to
be a trespass where the defendant’™s horse injured the
plaintiff’s mare, by Dbiting and kicking her on the
plaintiff’s land without evidence of seientrr (Ellis «.
Lottus Iron Co., L. R.,10 C. . 10 ; hut sce Sanders
v. Teape, 51 L. T., N. S. 26:3).

(2) The innocence of the trespasser’s intentions is
immaterial.e Thus, where the sister-in-law of A.,
immediately after his death, removed some of lns
jewelry, from a drawer in the room in which he had
died, to a cupboard in another, in order to insure its
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safety, and the jewelry was subsequently stolen, it
was held that the sister-in-law had been guilty of a
trespass, in the absence of proof that her interference
was reasonably necessary, and was liable #6r the loss
(Airk v. Gregory, 1 Er. D. 55).

() So, if one lawfully having the goods of another
for a particular purpose, destroy them, he 1s guilty of
trespass and conveesion (Cooper v. Willomat, 1 C. B.

(4) No, if a sheriff sells more goods than are suffi-
cient to satisfy an execution, he will be liable for a
conversion of those in excess (Aldred v. Conxtable, G
Q. 3. 381).

(H) No, if A. starts a hare in the ground of B.,
and hunts it and kills it there, it is a trespass ; for so
long as the hare 18 upon B.'s land it is B.’s property
(Sutton v. Mooy, 1 Ld. Ruym. 250). So, rabbits
bred in o warren are the property of the breeder so
long as they stay in his land, but not after they have
left it (Hadesden v. Gryssel, Cro. Jue, 195).

(6) Conversion by innocent purchaser.——The pur-
chaser of a chattel takes it, as a general rule, subject
to what may furn out to be defects in the title.
By a purchase in market overt, however, the title
obtained is good as against all'the world (except in
the case mentioned at the end of this section). If
not =o purchased, though purchased bond fide, the
title obtained may not be good as agninst the real
owner. DBut where the original owner has parted
with a chattel to A. upon an acfua/ contract, though
there may be circumstances which enable that owner
to set aside that contract, the bond fide purchaser
from A. will obtain an indefeasible title, because,
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until the contract is set aside, .. i1s in law the owner.
The question, therefore!in many such cases will be,
was there a contract between the real owner and ALY
(Cundy v.Lindsay, 3 App. Cas, 459.)  Thus, .. was
a manufacturer m Ireland: Alfred Blenkarn, who
occupied a room in a house looking into Wood Street,
Cheapside, wrote to l., proposing a considernble
purchase of I1.s goods, and in lus letters used this
address, * 47, Wood Street, Cheapside,”” and signed
the letters (without any initial for « Christian name)
with a name so written that it appeared to be
* Blenkiron & Co.””  There was u respeetable firm of
that name carrving on business in Wood Street,
The goods were sent there and the correspondence
was all addressed to Blenkiron & Co., 37, Wood
Street, and DBlenkarn disposed of the goods to the
defendant, a bond fide purchazer: leld, that no
contract was ever made with Blenkarn, and that
even a temporary property never passed to hini, o
that he never obtained such a temporary property
which he could pass to the defendant (Crwuddy v.

1y sUp.).

Exceptions.—(1) Plaintiff's fault.—It 18 a good
justification that the Yrespass was the result of the
plaintifi’s own negligent or wrongful act. Thus, of
he place his horse and cart so as to obstruet my
right of way, I may remove it, and use, if necessary,
force for that purpose (Sliter v. Siweann, 2 St. 892).
So, if his geods or cattle trespassing on my land get
injured, he has no remedy (Zwrner v, Hunt, Brownl.
220) ; unless I use an unreasonable amount of force,
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as, for instance, by chasing trespassing sheep with a
mastiff dog (IKing v. Rose, 1 Frec. 347).

So, if a man wrongfully takes my garment and
embroiders it with gold, I may retake i¥/; and “if
J.T. have a heap of corn, and J. D). will inter-
mingle his corn with the corn of J.T., the latter
shall have all the corn, because this was done by
J. D. of his own wrong” 1Coke, C. J.; in Ward v.
Fyrey 2 Bulstr. 323).  Andelikewise, if one takes
away my carriage, and has it painted anew without
my authority, 1 am entitled to have the carriage
without paying for the painting (Hiscor v. Green-

L4 Eap. 174).

2) 8elf-defence or defence of property.—A trespass
committed in self-defence, or defence of property, is
justifiable.  Thus, a dog chasing sheep or deer in a
park, or rabbits in a warren, may be shot by the
owner of the property in order to save them, but not
otherwise ( Wells v. Head, 4 C. § P. 368).

But o man cannot justify shooting a dog, on the
ground that it was chasing animals fere nature (Vere
v. Lord Criedor, 11 Eust, 569), unless it was chasing
game in & preserve, in which case it seems that it
may be shot in order to presegve the game, but not
after the game arc out of danger (Rende v.

34 L. J, C. P 3]).

'} In exercise of right.—A trespass committed in
exercise of & man’s own rights, is justifiable. Thus,

seizing goods of another, under a lawful distress for
rent or damage feasant, is lawful.

(4) Legal authority. —Due process of law is & good
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justification, as for example, an execution under a
writ of fieri fucins, ’ .

ART. 117.—Possession necessary to Maintaii i Aeli
of

(1) To maintain an action merely for
lrespass or conversion, the plaimtiff must he the
person i actual or ‘constructive possession of
the goods (Smith v. Midler, T. R. 480).

(2) A legal rght to possession gives con-
structive e ISRORSTON (b’almc v. Hutlon, O Dy,
177).

(3) Any possession however temporary s
sufficient against a wrongdoer.

(4) Although he cannot maintain an action
for mere trespass, the person entitled ter the
reversion of goods may maintain an action
for any permanent ijury done to them (Zan-
cred v. Allgood, 28 L. .J., Er. 362; Luncus.
Wagyon Co. v. Filzhugh, 30 L. ., Lr. 231,
Mears v. L. & S, W R, Co., 11 (. B, N, S.
851). .

(1) Where the person in temporary possession (a8
a carrier) delivers or sells my goods to the wrong
person, then, as the immediate right to the possession
of them becomes again vested in me, so the law
immediately invests me with the possession, and I can
maintain an action for them againsf either the bailee



270 PARTICULAR TORTS,

or the purchaser (Cooper v. Willomat, 1 C. B. 672 ;
Wild w. Pickford, 8 M. & H7.°443).

(2) Bale of property under lien.—And so, when,
by a sale of goods, the property in them fas passed
to the purchaser, subject to a mere lien for the price,
the vendor will be liable for conversion if he resells
and delivers them to another. But in such a case
the plaintiff will only be entitled to recover the value
of the goods, less the sum fer which the defendant
had a lien upon them ( Paye v. Edulyee, L. R.,1 C. P,
1275 Martindale v, Smith, 1 Q. B. 389).

(3) And, on the same principle, an administrator
may maintain an action for trespass to goods, which
trespass was committed previously to his grant of
letters of administration (ZThorpe v. Smallirood, 5 M. &
(7. 760).

(4) No a trustee, having the legal property, may
sue in respeet of goods, although the actual possession
may "be in his cestui que trust ( Wooderman v. Baldock,
8B Taunt. 6G76).

(7) In the leading case of _Armory v. Delamivie
(1L Sm. L. C. 315), it was held that the finder of a
jewel could maintain an action against a jeweller to
whom he had shown it, with the intention of selling
it, and who had refused to return it to him ; for his
possession gave him o good title against all the world
exoept the true owner. (See also Elliott v. Kempe,
TM & W 312) Iushort,a defendant cannot set
up a jus fertii against a person in actual possession.
But where the possession of the plaintiff is not actual,
but only mnstructxvo the defendant may of course
set up a jus tertii; for constructive possession depends
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upon a good title, and if the title be bad there can be

no constructive possession (see Lewke v. Lorgday, 4
M & G 972; Richards v. Jenkins, 17 Q. B. D. 544).

ART. 118.— Trespasses by Joint Owners.

A joint owner can only maintain trespass
or conversion against his co-opwner, when the
latter has done some act inconsistent with
the joint-ownership of the plamtiff (2 Wns.
Saund. 47 o ; and sce Jueobs v. Senard, L. R.,
5 H. L. 464).

(1) Thus, a complete destruction of the goods
would be sufficient to sustain an action, for the
plaintiff’s interest must necessanly be  injured
thereby:.

(2) But a mere sale of them by one joint owner
would not, in general, be a conversion, for he could
only sell his share in them. Dut if he sold them in
market overt, so as to vest the whole property in the
purchaser, it would be a conversion (Mayhew v. Her-
rick, 7 C. I3, 229),

\[ ART. 119.—Trespassers ab initio.

If one, lawfully taking a chattel, but not
absolutely, abuses or wastes it, he renders
himself a trespasser al initio (Oxley v. Walts,
17 R 12)

Thus, if one find a chattel, it is no trespass to keep
it as against all the world except the right{ful owner.
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But if one spoil or damage it, and the rightful owner
eventually claim it, then thetsubsequent damage will
revert back, and render the original taking unlawful
(Ibid.). DBut, as against the true owmner, a man
commits no conversion by keeping the goods until
he hus made due inquiries as to the right of the
owner to them (Vwughan v. Watt, 6 M. & W. 492 ;
and see DPillott v. Williinson, 34 L. .J., Er. 22).

Arr. 120.—Remedy. by Recuption.

When any one has deprived another of his
goods or chattels; the owner of the goods
may lawfully reclaim and take them, wher-
cver he happens to find them, so it be not in

a riotous manner or attended with breach of
the peace.

Remedies by action.— Dy the effect of the Judica-
ture Acts, the distinction in form between actions has
been finally abolished, o that the former actions of
trespass (which lny for an interference with goods),
trover (which lay for & wrongful conversion of goods),
and detinue (which lay for &« wrongful detainer of
goods) no longer exist, although that of replevin is,
at all events in its inception, still different from all
other actions. It will, therefore, be convenient to
consider the ordinary form of action first, and the
action of replevin by itself afterwards. |,
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Arr. 121.—Remedy-by-ardinary Action.

Wherever there has been a trespass %o, or
wrongful conversion or wrongful detention
of a chattel, an action lies at the suit of the
person injured, for damages. And where the
defendant still retains the chattel, the court,
or a judge, has power to order that execution
shall issue for return of the specific chattel
detained, without giving the defendant the
option of paying the assessed value instead ;
and 1if the chattel cannot be found, then,
unless the court or judge shall otherwise
order, the sheriff shall distrain the defendant
by all his goods and chattels in his bailiwick
till the defendant renders such chattel (Com.
Law Proc. Act, 1854, . 78). .

ARrt. 122.—Remedy by Action_of Replevin.

The owner of goods distrained is entitled to
have them returned upon giving such secu-

suit, without delay, against the distrainer,
and to return the goods if a return should be
awarded (see 19 & 20 Vict. c. 108, s3. 63—866).

The applicgtion for the replevying or return of the
goods is made to the registrar of the county court of
the district where the distress was mdtle, who there-
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upon causes their return on the plaintiff’s giving
sufficieat security. The actién must be commenced
within one month in the county court, or within one
week in one of the superior courts; but if-the plain-
tiff intends to take the latter course, it is also made a
condition of the replevin bond that the rent or
damage, in respect of which the distress was made,
exoceeds 20/, or else that he has good grounds for
believing that the title to some corporeal or incorpo-
real hereditaments, or to some toll, market, fair, or
franchise, 1s in dispute (19 & 20 Vict. c. 108, &. 95).

Arr. 123.—Wuirer of Tort.

When a conversion consists of a wrongful
sale of goods, the owner of them may waive
the tort, and sue the defendant for the price
wlich he obtained for them, as money
received by the defendant for the use of the
plaintiff (Lamine v. Dorrell, 2 L. Raym. 1216;
Oughton v. Seppings, 1 B. & Ad.241; Notley v.
Buck, 8 B. § C. 160). But, by waiving the
tort, the plaintiff cstops himself from re-

covering any damages for it (Drewer v.
Sparrow, T B. & C. 310).

ART. 124.—Recotery of Stolen Goods.

If any person who has stolen property, or
obtained it oy false pretences, is prosecuted
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to conviction by or on behalf of the owner,

the property shall bé restored to the dhwner,
and the court before whom such person shall

be tried shall have power to order restitution
thereof (24 & 25 Vict. c. 96, s. 100).

Therefore, even if the goods were sold by the thief
in market overt (which at common law gives an in-
defeasible title to the purchaser), yet, by this section,
they must be given up to the original owner. And
where no order is made under the act, yet the act
revests the "goods, and gives the owner a right of
action for them (Seuattergood v. Silvester, 19 L. J.,
Q. D. 447).

But, where an actual contract for the sale of goods
is obtained by a fulse pretence, and the goods are
delivered under the contract, and are subsequently
sold by the offender to an innocent third party, the
latter acquires a good title. 1 oralthough the contruct
was obtained by a false pretence, yet the goods passed
under it to the offender with the knowledge of the
true owner, and the innocent purchaser wiil not be
allowed to suffer (sec Moyre v. Newington, 4 Q. B. D.
32, and Badcock v. Lawson, th. 394).

ARrt. 150.— Lanttation.

All actions for trespass to, or conversion,
or detainer of goods and chattels, must be
commenced within six yecars next after the
cause of action arose. .

T2



276 PARTICULAR TORTS.

Bection' V.

OF INFRINGEMENTS OF TRADE MARKS AND
PATENT RIGHT AND COPYRIGHT.

AvtnoucH the subject of trade marks, patent right,
and copyright forms a separate group, practically
standing apart from ordinary torts, and looked upon
as a specialty to which a few practitioners wholly
devote themselves, yet, strictly speaking, infringe-
ments of these rights are torts, and, as such, demand
some notice (necessarily very elementary) to be taken
of them, even in a small work like this.

Sup-8ecT. 1.—INFRINGEMENT OF TRADE MARKs
TrRADE NAMES (a).

Arr. 126.—Dcfinition.
(1) A trade mark is the symbol by which
a man causecs his goods or wares to be iden-
tified and known in the market, and must
row consist of one or more of the following
essential particulars, namely :(—
(8) The name of an individual or firm

(a) As to the distinction between trade mbrks and trade
names, sec Vicpallers', d&c. Co. v. Bingham (38 CA. Div.
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printed, impressed, or woven in some
particular and distinctive manngr; or

(b) A -written rignature or, copy of a
wiitten signature of an individual or
firm, or a distinctive deviee, mark,
brand, heading, label, ticket, or an
invented word or wards, but not u
sinyle letter (dle Mitchell, T Ch. Div. 3G)
nor a combination of letters (Kzp.
Stephens, 3 Ch. Div. 639); or a word
or words having no reference to the
character or quality of the goods, and
not being a geographieal name.

(¢) A combination of any one or more of
the above with any letters, words, or
ficures, or combination of letters,
words, or figures ; or .

(d) Any special and distinctive word or
words, or combination of figures or
letters used as a trade mark previously
to the 13th August, 1875 (61 & 52
Viet. c. 50, . 10).

(2) A tradc name is the name under which
an individual or firm sell their goods, or a
name, not merely descriptive, given by an
individual to an article whmh, although pre-
viously known to exist, is new as an article
of commerce, and which has become identi-
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fied in the market with the goods sold by
that \individual, and 1ot merely with the
article itself.

o

Nature of the title to relief.—Whether the relief
in the case of infringements of trade mark is founded
upon a right of property in the mark, or on fraudulent
misrepresentations is by no means so clear as could
be desired. It would seenr that the tendency of the
older cases was fo hold that the jurisdiction was
founded on fraud ; but 1n the case of The American
Cloth Co.v. Amevican Leather Cloth Co. (33 L. J.,
Ch. 199), Lord Westhury said, “The true principle
seems to be that the jurisdiction of the court in the
protection given to trade marks iz founded upon
property,”’ not of course property in the symbol itself,
but in the sole application of the symbol {o the parti-
oular class of goods of which it constituted the trade
mark ; and this view was followed in Millington v.
For (3 M. § C. 33%), and in Harrison v. Taylor (11
Jur.,, N, S. 408.)  On the other hand, in The Singer
Machine Manutucturers v, Wilson (2 Ch. D. 434), the
Master of the Rolls scouted the idea of there being
any property in the trade mark, and founded the
jurisdiction wholly upon deception. This view was
supported by the Court of Appeal (2 Ck. D. 451), but
upon the case being’ brought before the House of
lovds (3 App. Cas. 376), Lord Cairns said, “ That
there have been many cases in which a trade mark
has been used, not merely improperly, but fraundu-
lently, and that this fraudulent use has often been
adverted to and made the ground of the decision, I
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do not doubt; but I wish to state in the most distinct
manner that, in my opinion, fraud is not necegsary to
be averred or proved in order to obtain pmteétinn for
a trade magk. . . . The action ofthe court must
depend upon the right of the plaintiff and the injury
done to that right. 'What the motive of the defen-
dant may be, the court has very imperfect means of
knowing. If he was ignorant of the plaintiff's rights
in the first instance, he 1s, as soon as he becomes
acquainted with them, and perseveres in infringing
upon them, as culpable as if he had originally
known them.” I.ord Blackburn, however, was more
guarded in his language, and said, “ I prefer to say
no more, than that I am not as yet prepared to
assent, either to the position that there is a nght of
property in a name, or, what seems to mo nearly the
same thing, to assent, to its full extent, to the propo-
sition, that it is not necessary to prove fraud.” It is,
therefore, somewhat difficult to sec upon what ground
the court gives relief, but it 1s humbly suggested,
that, as distinguished from an actual property in a
trade mark, there is a negative property or right of
preventing any other person from using it in such
a manner as to cause a probability of such latter
person’s goods being®mistaken for those of the person
who has used the trade mark, but that such wrongful
user, without fraud, is no- ground for obtaining
damages. Whether, however, this is the true reason
or not, the following rule seems to be well estab-
lished.
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ARrrt. 127.—General Rule as to Infringement of Trade
Marks and Names.

(1) Where a person has a definite mark or
name, he is entitled to an injunction to
restrain any other person from using any
mark or name so similar as either actually to
have deceived, ,or such as obviously might
deceive, the public, althoagh there might be
no intention to deceive (see per Lord Cairns
in Singer Machine Manufucturers v. Wilson, sup.,
and per Vice-Chancellor Wood in Weleh v.
Knott, 4 K. & J.747). But he will not be
liable to an action for damages, or (query) to
render an account of his profits, unless he
has acted fraudulently (see per Lord Black-
burn in Singer Manufacturers v. Welson, sup.).

(2) The question whether a name applied
to a patented or other article constitutes a
trade name, indicating the manufacturer, or
has come to be regarded. as the proper
derignation of the article itself, and therefore
open to the whole world; is a question of
ovidence in cach particular case (see per
Lord Cairms, L. C., Singer Machine Co. v.
Wilson, 3 App. Ca., at p. 385).

(1) Thus, in Harrison v. Taylor (sup.)ythe plain-
tiff had adopted, as his trade mark, the figure of an
ox, on the flank of which was printed the word
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¢ Durham,” the names of the plaintiff being printetl
above the word “ Durhaw,” and the word “muystard”
below. The defendants, who were also fustard
manufacturgrs, used a similar ox, bt without the
words “ Durham ” and ** mustard,” but having the
name Taylor printed below. The fact of the plain-
tiff’s mark being well known throughout the trade
having been proved, the Court held, that the defen-
dant’s mark was s0 ximilar as to be likely to deceive
intending purchasers ; aud, although the defendant
did not know that he bhud infringed the pluintiff’s
mark, an injunction was granted to restrain him
from further using it.

(2) Bo, in Cocks v. Chundler (L. R., 11 Eq. 446),
where the inventor of a sauce sold it in wrappors,
whereon it was called “ The Original Reading Sauce,”
and the defendant brought out a sauce which he
labelled ¢ Chandler’s Original Reading Sauce,” he
was restrained from doing so for the future (and see
Draham v. Beachin, 7 Ch. Div. 848 ; and Boulvois v,
DPeate, 13 Ch. Dir. 513, ».).

(3) So, where A. introduces into the market an
article which, though jreviously known to exist, is
new as an article of commerce, and has acquired a
reputation in the market by a name, nol wmerely de-
seriptive of the article, 13. will not be permitted fo
sell a similar article under the same name (Braham
v. Bustard,1 H. & M. 449). DBut where the inventcv
of a ncwe substance, or a new machine, has given it a
name, and having taken out a patent for his inven-
tion, has, during the continuance of the patent, alone
made and sold the substance or mniichine by that
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fame, he is nevertheless not entitled to the exclusive
use of, that name after thesexpiration of the patent,
for the name has in such a case become merely the
name of the article, and not the badge ef the maker
of it (Linoleum Co, v. Naira,7 Ch. Dir. 834 ; Chearin
v. Walker, & Ch. Dir. 850 ; and see Singer Manu-
Jacturing Co. v. Loog, 8 App. Ca. 14),

(4) In McAndverw v, Bassett (33 L. J., Ch. 561),
the plaintiffs had manufactused liquorice which they
stamped with the word * Anatolia; ” and it was held,
that, though this was but the name of a place, yet a
property in it could be acquired when ‘it had been
notoriously applied to a vendible commodity sold
only by a particular firm (and see also Seigert v.
Findlater, 7 Ch. Div. 801 ; Victuallers' §e. Co. v. Bing-
ham, 38 Ch. Dir. 139).

(%) And so where the omnibuses of an omnibus
proprietor were marked with particular figures and
devices, an injunction was granted to restrain an
opposition omnibus proprietor from adopting similar
figures and devices (Knott v. Morgan, 2 Keen, 219).

Anrr. 128.—Rights of Assignee of Trade Mark.,

* (1) Although a trader may have a property
in a trade mark, sufficient to give him a
right to exclude all others from using it, yet
if his goods derive their increased, value from
the personal skill or ability of the adopter of
the trade nfark, he will not be allowed to
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assign it; for that would be a fraud upon
the public (Leathet Cloth Co. v. Apmerican
Leather Cloth Co., 1 H. & M. 27)).

(2) But if the increased value of the goods
18 not dependent upon such personal merits,
the trade mark is assignable (Bury v. Bedford,
33 L. J., Ch. 465) along with the goodwill of
the business to which it belongs, but not
apart from that goodwill (46 & 47 Viet. c. 57,
8. 70). .

Anrr. 129.—Selling Articles under Vendor's ocn Name.

Where a person sells an article with s
own name attached, and another person of
the same name sells a like article with his
name attached, an injunction will not be
granted to prevent such last-named person
from doing so, unless 1t appears to the court
that he does it with the fraudulent intention
of palming his goods upon the public as
being those of theplammtiff (Durgess v. Burgess,
22 L. J., Ch. 675; Sykes v. Sykes, 3 B. & - (.
541; Massam v. Thorley's Food Co., 14 Ch.
Div. 748).

But if a*fraudclent intention is proved, or appears
by necessary implication, an injunction will be
granted. For instance, where {wo persons, one
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numed Day and the other Martin, set up a blacking
shop, and advertised their ¢ goods as “ Day and
Martin’k,”” Mr. Justice Chitty granted an injunction,
on the ground that it was a plain attempt to hood-
wink the public into the belief that they were
selling the blacking of the well-known manufacturers
of blacking. (See also Acc. Ins. Co.v. Ace.,
Gen. Ins. Co., 54 L. J., Ch. 184.)

Arr. 130.—Registration of Trade Marks.

No person can institute a suit to prevent
the infringement of any trade mark, until
and unless such mark is registered in the
register of trade marks. Registration 1s
primé facie evidence of the right to the trade
magk, and after five years is conclusive evi-
dence (46 & 47 Viet. c. 57, ss. 76, 77). But
this rule does not apply to actions for pre-
venting tho mfringment of a trade name.

SUB-SECT. 2.~ INFRINGEMENT OF PATENT RIGHT.

ARrrt. 131.—Definition of Patent Right.

A patent right is a privilege granted by
the Crown (by letters patent) to the first
inventor of afy new manufacture or inven-
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tion, that he and his licensces shall have the
sole right, during the term of fourteen jyears,
of making and vending such manufacture or
invention.®

It is, however, not intended in this work to give
any account of the mode of getting a grant of letters
patent. The following summary of the law is based,

in fact, on the assumption that letters patent have
been granted.

ARrTt. 132.—Fuctors necessary to a Valid Patert.

Letters patent are void and of no effect if
one or more of the five following conditions
are absent, viz.:—

(1) The subject of the patent must be a

manufacture ;

(2) It must be a new invention;

(3) The patentee or one of the patentees
(where there are more than one) must
be the true and first inventor;

(4) The subject of the patent must be of
general pubflic utility;

(5) A complete specification (i.e., a suffi-
cient description of the nature of the
invention and the mode of carrying it
into effect, so as to enable ordinarily
skilful persons to practise and use it
at the end of the term for which the
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patent is granted) must be filed within
mne months from the date of the
apphcatlon for the -patent (see 21
Jac. 1, ¢. 3; 15 & 16 Vrct. c. 83,
8. 27 46&47Vlct c. 57, 88. 5 et seg)

Anr. 133.—Wihat isaa Manufucture,

The word manufacture denotes either (a) a
thing made which is useful for its ewn sake,
and vendible as such, as a medicine, a stove,
a telescope, and many others; or (b) an
engine or instrument, or some part of an
engine or instrument, to be employed either
in the making of some previously known
article, or some other useful purpose; or(c)
a new process to be carrted on by known
implements, or elements, acting upon known
substances, and ultimately producing some
other known substances, but in a cheaper or
more expeditious manner, or of a better and
more useful kind (Abbott, C. J., R. v. Wheeler,
RB. & Al. 349; Crane v. Price, 4 M. & G.
580).

Thus, a patent for the omission merely of one or
more of several parts of a process, yhereby the
process may be more cheaply and expeditiously per-
formed, is valid X Russeli v. Cowley, 1 Webst. R.
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or for an improvement in one or more of several parts
of a whole (Clarke v. Ad.e'v, 2 App. Ca. 315).

Arr. 134.— Newcness of Manutucture.

The prior knowledge of an invention to
avold a patent must be such knowledge as
will enable the British public®to perceive the
very discovery and to carry the invention
into practical use (il v. Evans, 4 D., F. & /.
288). If* there be great utility proved,
novelty will be presumed, until disproved
(Crane v. Price, 1 Webs. Pat. Cus. 393 ; Young
v. Fernie, 4 Giff. 577).

(1) Thus, a new combination of purely old ele-
ments 18 a novel invention, because the public could
not have perceived the combination from the separate
parts (Harrison v. Anderston Co., 1 App. Ca. 574).

(2) On the other hand, the mere application of a
known instrament to purposes so analogous to those
to which it has been previously applied as to at once
suggest the application, is no ground for a patent
(Harwood v. G. N. R.«Co., 2 B. & 5. 194, and 11 II.
L. C. 654). BSo, where there was a known invention
for dressing cotton and linen.yarns by machinery,
and a subsequent patent was procured for finishing
yarns of wool and hair, the process being the same
as in the figst invention for cotton and linen, the
patent was held void (Brook v. Aston, 32 L. J. Ch.
341, and Patent Bottle Co. v. Seymoury 5 C. B., N. 8.
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164 ; but compare Dangeifield v. Jones, 13 L. T,
N. 8. 142, and Young v. Fernie, 4 Giff. 577).

(3) Again, where crinolines were made of whale-
bone suspended by tapes, and an inventor claimed a
patent for crinolines of exactly similar construction,
with the single substitution of steel watch-springs for
whalebone, it was held that there was not sufficient
novelty (and see Thorn v. Worthing Co., 6 Ch. Dir.
415 ). )

(4) If the article be new in this realm, but not new
elsewhere, it i8 yet the subject for a valid patent ;
for the object of letters patent is to give a species
of premium for improving the manufactures, not
80 much of the world, as of the United Kingdom
(Beard v. Eggerton, 3 C. B. 97).

. 185, —Meaning of true and first Inventor.

If the invention has been communicated to
the patentee by a person in this country, he
cannot claim to be the true and first inventor;
but if he has acquired the knowledge of the
invention abroad, and introduces it here, the
law looks upon him as the true and first in-
ventor (Zewis v. Marling, 10 B. & C. 22;
Marsden v. Saville St. Co., 3 Ex. D. 203).

Axnd so if the invention has been discoyered before,
but kept secret by the inventor, it does not render the
patent of a subsequent inventor of it invalid ; for it is
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new 5o far as the public are concerned (Carpenter v.
Smith, 1 Webst. R. 534, per Lord Abinger).

ARrt. 136.—General Public Utility.

The community at large must receive some
benefit from the invention. ,

The reason of this eondition is obvious, for an use-
less invention not only does not merit the premium
of a monopoly, but, what is worse, prevents other in-
ventors from improving upon it.

Thus, if one produces old articles in a new manner,
such new way must, in some way, be superior to the
old method, in order to support a patent ; *for other-
wise the old method is as good as the new; but the
Court construes such an invention very strictly, as it
looks jealously at the claims of inventors seeking to
limit the rights of the public in effecting a well-
known object (Curtis v. Platt; 3 Ch. D. 135, n.).

And if the article is produced at a cheaper rate by
the new machine, or in a superior style, it is a good
ground for a patent.

Art. 137.—Speeification. .

(1) If the specification (as the description
is called) be ambiguous, insufficient, or mis-
leading, it,will render the patent void (Stmp-
son v. Holliday, L. B., 1 H. L.315; Savory v.
Price, Ry. & Mo. 1; and Ifinks v. Safety

0. U
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Lighting Co., 4 Ch. Diw. 607), unless the
ambigyity, variation, or imperfection be
slight and jmmaterial (Gibbs v. Cole, 3 P.
Wms. 255). A patentee may, howéver, from
time to time, obtain leave to amend his speci-
fication, so long as such amendment does not
make the mvention substantially larger than,
or substantially diffcrentdrom, the mmvention
as originally specified.  Such leave, however,
cannot be obtammed after the comnjencement
of any legal proceeding in relation to the
patent (46 & 47 Vict. e. 57, s. 18).

(2) If an objection be sustained against
any once or more of several inventions in-
cluded in the same patent, the entire patent
v void. Provided that a patentee may
obtain leave from the Patent Office, before
the commencement of any legal proceeding,
to disclaim any invention or part of an in-
vention included in the specification; and
may, cven after the commencement of any
legal proceeding, obtain leave to make such
disclaimer from the court or the judge before
which or whom such procceding may be
pending, subject to such terms as such court

or judge may impose as to costs or otherwise
(46 & 47 Vict. c. 57, ss. 18, 19).
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Arr. 138.— What constitutes Infringement,

A person infrinfes a patent right by using,
exercising, or vending the invention within
this realm.

(1) Thus, the captain of a vessel, fitted with
pumps, which were an infringement of the plaintiff's
patent, was held liable, although he was not owner
of the vessel (Adair w Youny, 12 Ch. Dir. 13),

(2) So, where a patent had been granted in Eng-
land for a new process for producing more cheaply a
product previously known, the importation of that
product made abroad by the patented process was held
to be an infringement (Van Heyden v. J\cuxtml{ 14
Ch. Dir. 203).

Exceptions.—1. It would seem that when articles,
which are the subject of a patent, are made without
& licence from the patentee; simply for the purposo
of bond fide experiments, those who make them are
not liable, unless they are made and used for profit,
or with the object of obtaining profit, however limited
(Frearson v. Loe, 9 Ch. Dir. 48). °

2. Where a specification has been amended by dis-
claimer or otherwise, no damages will be given in
any action for infmngement committed before the
amendment was made, unless the patentee establishes
to the satisfaction of the court that his nriginal claim

was framed in good faith and with reasonable skill
(46 & 47 Vict. c. 57, 8. 20).
Such is & very slight sketch of the elements of the

law relating to patents. Let us ngw pass on to the
law of copyright.

v 2
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SuB-8ECT. 3.—OF INFRINGMENTS OF COPYRIGHT.
¢

ARrt. 139.— Definition and Ertent of Copyright.

(1) Copyright is the exclusive right which
an author possesses of multiplying copies of
his own work.

(2) The copyright in a book published in
the author’s lifetime beldngs to the author
and his assigns during the life of the author,
and seven years after his death. -If, how-
ever, that period expires before the end of
forty-two years from the first publication of
such book, the copyright in that case endures
for such period of forty-two years (5 & 6
Vict. c. 45, 5. 3).

(3) The copyright in a work published
subsequently to the author’s death, belongs
to the proprietor of the manuscript for the
torm of forty-two years from the first publi-
_cation (1bid.).

(4) The proprictor of a copyright cannot
sue or proceed for any infringement of his

copyright before making an entry of it at
Stationers” Hall (1id. sect. 11).

Exception. Immoral works.—There is no copyright
in libellous, fraudulent, or immoral works (Stockdale

V. Onichyn, 5 B, & C.173; Southey v. Sherwood, 2
HMer. 435).
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Thus, where a work professes to be the work of a
person other than thq real author, with the object
thereby to induce the public to pay a higher prive
for it, no cepyright can be elaimed in it (Wiight v.

is, 1 C. B. 893).

ARrT, 140.:—-1[:-101:'/1(/'@/'

The word book mecludes every volume,
part and division of a volume, pamphlet, sheet
of letter-press, sheet of musie, chart, map, or
plan separately published (sect. 2, and see
Henderson v. Maxwell, 5 Ch. Dir. 892).

(1) Thus, there may be copyright in the wood
engravings of a work, for they are part of the volume
(Bogue v. Houlston, > De G. & S 267).

(2) Anillustrated catalogue of articles of furniture
published asx an advertisement by upholsterers, and
not for sale, may be the subject of copynght
& Co. v. Junior Army & Nuey Stores, 21 Ch. D, :

So may a telegraphic code (Adger v. P § 0. Co., 206
Ch. Dic. 637).

(3) So also copyright may subsist in part of a
work, although the rest may not be entitled to it
(Low v. Woud, L. R., 6 Ey. 415),

(4) Again, a8 newspaper is within the Copyright
Act, and requires registration in order to give the
proprietor &pyright in its contents; and, in order
that the proprietor of the paper may beoome the
proprietor of the copyright in an article, he must show
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that he paid the writer for the copyright ( Walter v.
Howe, 17 Ch. D. 708). /

(5) Dut it seems that copyright is not claimable in
a single word, ag‘the title of a magazine; “ Belgravia,”

for instance (Marwell v. lHoyg, L. R..2 ('h. 207); nor,

as a general mle, in the title of a book (Dicks v. ¥Yates,
18 Ch. D. 765 Schove v. Schmincke, 34 W, R. 700).
It seems, however, glear that the publication of a
magazine or book under the tidde of another existing
one might be a common law fraud.

() Directions on a barometer face have been held

not to be a book (Davis v. Condtti, 54 L. J., Ch.
119).

Awvr. 141.—What constitutes Infringement of

(1) Copyright 15 infringed 'l)V publishing
in this kingdom an unautlunued editign of a
work in which copyright exists, or by “htro-
ducing here a foreign reprint of such a work,
or )w]nlo pwtoudmw to publish an 01'1q1nal
work, illegitimately appropriating the fruits
of 'another author's labour (see per James,
L. J., Dicks v. Yates, 18 Ch. Div. 90).

(2) In the last case the Act that secures
copyright to authors, guards agginst the
piracy of the words and sentiments, but does
not prohibit ‘riting on the same subject
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(per Mansfield, C. J., Sayre v. Moore, 1 Euas,
359).

(1) Unauthorized publications.—Thaus, any person
causing a book to he printed for sale or exportation,
without the written consent of the proprietor of the
copyright; or who imports for sale such unlawfully
printed book 5 or with a guilty knowledgo sells,
publishes, or exposes for sale or hire, or hasx in hix
possession for sale or hire, anv such book withont
the consent of the proprietor, is liable to an action
at the suif of the proprietor, to be brought within
twelve ealendar months.  And an injunction may he
also obtained, to restrain the further infringement.

(2) An mjunction may even b grantmktn restrain
a person from printing the unpublished works of
anutlmr (YI’I‘I'II(‘P Albert v, ;\'/r‘ml!/r, 1 Mue. ﬁ' (lor, 2:))
And an action at law may also be maintained for the
same cause (Mayall v. Highy, & L. T., N. N, 36G2).

(3) So, an injunction will also be granted, if a
person, under colour of wnting a review, copies out
80 large and important a portion of the work as to
interfere with the sale of it : but a reasonable amount
of quotation, in order to review the work properly,
i8 allowable (Cangdell v, Scotty, 11 Sin. 315 Bell v.
Walker, 1 Bro. Ch. C. 450).

(4) Unauthorized importations of foreign repnnu —
Besides the remedy by action and injunction, thers
is also a quasi-criminal remedy in the case of imported
piracies, by means of penalties. These do not take
away the remedy by action, but are cumulative

17).
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«(5) Passing off another’s work as one’s own.—
Where the infringement cox‘lsists, not of a reprint,
but of what may be called literary petty larceny—the
stealing of another man’s labour, apd the palming of
it off as one’s own—* there must be such a similitude
as to make it probable and reasonable to suppose that
one is a transeript, and nothing more than a tran-
script.  In the case of prints, no doubt different men
may toke engravings from the same picture. The
sume principle holds with regard to charts. 'Whoever
has it in his intention to publish a chart, may take
advantage of all prior publications. There is no
monopoly here, any more than in other instances;
but upon any question of this kind, the jury will
decide whgther it be a servile imitation or not. If
an erroneous chart he made, God forbid it should not
be corrected, even in a small degree, so that it
thereby becomes more serviceable and useful” (per
Mansfield, C. J., Sayre v. Moore, sup.).

(6) And even where a great part of the plaintiff’s
work has been taken into the defendant’s it is no
infringement, so long as the defendant has so care-
Yully revised and corrected it, as to produce an
original result (Spiers v. Browne, 6 W, R. 352, and
consider Dicks v. Brooks, 15 CI% Div. 22); or, if it
was_fairly done with a view of compiling a useful
book for the benefit of ‘the public, upon which there
has been a totally new arrangement of such matter
(per Ellenborough, C. J., Cary v. Kearsley, 4 Esp.
170). And the part taken by the defendant must be
substantial and material to enable the plaintiff to
sustain an action (Chatterton v. Cave, 3 App. Ca. 483).
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(7) What is piracy of music.—With respect
music, if the whole gjr be taken it is a piracy,
although set to a different accompaniment,’or even
with variations; for the mere adaptation of the air,
either by changing it to a dance, or by transferring
it from one instrument to another, does not, even to
common apprehensions, alter the original subject.
The ear tells you that it is the same substantially ;
the piracy is, where the appropriated music, though
adapted to a different purpose from that of the
original, may still be recognized by the car (D' A/-
maine v. Boogey, 1 Y. & (., Fr. 288, per Liyndhurst).
But, on the other hand, where one composed and
published an opera in full score, and after his death
B. arranged the whole opera for the piamo, it was
held that this was an independent musical composi-
tion and no piracy ( Wood v. Boosey, L. R., 3 Q. B,
(Ex. Ch.) 223). ,

(8) Plays founded on novels.—T'o produce the
incidents of a novel in the form of a play, is theo-
retically no infringement of copynght (see Reade v.
Conquest, 30 L. J., C. P. 209; Tinsley v. Lacy, 32
L. J., Ch. 535 ; Reade v. Lacy, 30 L. J., Ch. 655).
But practically it is where the play would, if
published as a book, be an infringement. For before
a play can be acted a copy of it must bhe sent to the
Lord Chamberlain and other copies must be issued
for the use of the actors, and these copies constitute
‘“ books >’ within the Law of Copyright. Thus in
the recent ®se of Warne v. Seebohm (39 Ch. Div.
73), the defendant had dramatized the novel ** Little
Lord Fauntleroy,” and caused his play to be per-
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formed. The infringement of copyright complained
of was that, for the purpose of producing the play,
the defehhdant made four copies, one for the Lord
Chamberlain ahd three for the use of the,performers.
Very consuderable puassages in the play were extracted
almost verbatim from the novel.  Held, that the plain-
tiffs were entitled to an injunction restraining the
defendant from myltiplying copies of the play con-
taining passages from the defendant’s book; and
also that all such passages in the four existing copies
must be cancelled.

Other copyrights.—Besides the copyright in literary
works, there 1s also a copyright in various other pro-
ductions; but in « work like the present, space will
not permit me to do anything more than sketch out
the main heads of the rights of individuals in respeet
of these productions.

Oral lectures.—1'he publication of oral lectures,
except those delivered in colleges, &e., is prohibited
by & & 6 Will. 4, ¢. G5, without the author’s con-
sent ; but in order to have the benefit of this act, the

. Jecturer must give previous notice to two justices of
the peace (see Nicols v, Pitman, 26 Ch. Dir. 374).

Right of representation of dramatic and musical
works.—The right of publicly® representing dramatie
and musical compositions, first produced in this realn
(Boucicanlt v, Chatterfon, 5 Ch. Dir. 267", 18 vested
in the author or composer, and his assigns, for the
samo period as in literary compositions, by 5 & 6
Viet. ¢. 45, s. 20, which also imposes pemalties upon
any person performing them without the written
Jeave of the author or composer. Theee penalties
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are not cumulative, but only alternative. .\s to
what is a public represeptation see Wall v. Tuylor
(11 Q. B. D. 102), and Duck v. Bafes (13 Q! B. D,
843). : \ '

Assignment of copyright does not include right of
representation.—I may mecution, that the assignment
of the copyright of a book containing dramatie or
musical compositions is only an wmssignment of the
right of multiplying copies of it, and not of the
right of representing it (sect. 22), unless at the time
of registering the assignment the same 18 expressly
stated.  DBut a mere assignment of the right of
representation does not seem to require registration
(Lucy v, Rhys, 22 L. J., Q. B. 157, Similarly, the
publication, 1 this country, of a dramatic *picer, ov
musical composition, as a book, hefore it has been
publiely represented or performed, does not deprive
the author or his assignee of the exclusive right, of
performing or representing it (Chappell v, Booscy, 2
Ch. D. 232),

Engravings.—Iingravings are protected by the
statutes 8 Geo. 2, ¢. 13; 7 Geo. 3, e 385 and 17
Geo. 3, . H7.

Sculpture.—Nculptuses apd models by 38 Geo, 3,
¢. 71, and 54 Geo. 3, c. J6. .

Designs.— Useful and ormamental designs are pro-
tected by “ The Patents, Designs, and Trade Marks
Act, 1883.”

Works of art.—Paintings, drawings, and photo-
graphs by 25 & 26 Vict. ¢. 68. (As to the latter see
Nottage v. Jackson, 11 Q. B. D. (527;
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" Conclusion.—Here this summary statement of the
law relating to torts must gnd. The student must
not, however, imagine that such injuries as are not
named in this or any other treatise are therefore
not remediable by the law, for wrongs are infinitely
various. l.et him in such cases recollect the obser-
vation of Cicero, * Erat enim ratio profecta a rerum
naturf, et ad recte faciendum impellens, et a delicto
avocans : quee non tum denique incipit lex esse cum
scripta est, sed tum, cum orta est.”

FINIS,
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ABATEMENT, »
of nuisance, 227,
not proper remedy to prevent prospective nuisance, 228,
not proper remedy of commoner 1n respeet of overstocked
warren, 229,

ACCIDENT,
if inevitable, not actionable, 14 ¢ sey., and see NEGLIGENCE.
actionable, of preventible, ¢,
when occurrence of, prima facie evidence of negltgence, 180,

ACT OF GOD excuses what would be otherwise nctionable, 18—
21 ]

ACT OF THIRD PARTY, 21. ‘
where damage partly caused by, 24.

ACTION cannot be brought twice for same wronyg, 94,
ADOPTION. See RATIFICATION,
ADVERTISEMENTS, criticisin of, privileged, 130.
ADYICE, confidential, u pr:vilng@d counnunication, 128,
AGGRAVATION. See DaxMacEs.

ANTMAILS, See FEROCIOUS !
injuries done to, 263,

trespasses of, 233, 265.
injuries to, while trespassing, when tortious, -
kiiling, in self-defence, justifiable, ib.

ARREST. See IMPRISONMENT.
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ASSAULT AND BATTERY,
master responsible for, if committed by servant within the
general scopo of uuthunty 95, 56, 60 —62.
damages for, 87, 252,
aggravution, of damages for, 93, 98
mitigation of duwmages for, 16,
ciusIng death, 246,
definition of assault, b,
menancing, 1b,
ability to do harm, necessary, 2147,
attempt necessary, 1h.
committed in sport, not actionable, i

definition of battery, 7b. .
nui ?\ be veeasioned by anything set in motion by defendant,
10,

battery, voluntarily suffered, not actionable, 248,
mayhoewn, 16,
mtention to commit, immaterial, 135, 231,

caused by inevitable aecident, excusable, 14 ef seq,
gvnmul inmunity from, 248,

committed in self-defence, justifinble, b,

comuktted 1 mere retuliution, not justifiable, 7h.
committed in defonce of property, justifiable, 249.
of pupil for snke of correction, justifiable, ib.

in order to stop breach of the peace, justifiuble, 7b.
in order to arrest mght offender, felon, malicious trespasser,

or vagrant, justitinble, 1b.

in order to expol disturber of congregation, justifiable, ib.
by muster of ship, 250.
by ofticer of law, b,
unnecessary hande ufling of prisoner is, .

i»mvmdmg« before justices release civil proceedings, tb.
imitation of actions for, 252,

ATTORNEY, slandering an, 136.

Ball,, nrrest of principal by his obligor, lawtul, 2
BAILEE. NSee TrEsrass (2).

BAILMENT, remarks as to contract o, 46.

BAILOR,

may bring Btgmspaas against purchaser, where bailee has sold
may maintain trov.r for conversion of goods by bailee, 266.
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BANKRUPT(Y, effect of, on the right to suc or the liahility to
be sued for tort, 115 et ---

BATTERY. See AssavLt AAD BaTreny.

BODILY INJURIER, See AssavLr.
caused by nuisances,  See NUISANCE.
aused by negligence,  See NEGLIGENCE,

BOOKS, copyright in,  See CopPyYRIGUT.
BRICK-BURNING, near highway, a public nuisance, 191,

CAMPBELL'S (LORDY ACT, 184 et

gives right of action to relatives of persons killed throngh
another's defuult, 7b,

who may rue in case exeertor does not, 185,

when action maintuinable, 184,

for whose benefit nmantainable, 1d,

Jury must apportion dimages, 155,

plamtiffs must have suffered some peeuniary lows,

not mamtamable when  deceased  received
before death, 187,

death must be caused by the aet for which compensation
clanned, 70,

action must be brought within twelve months, 4, ¢

CANDIDATE for oflice, character of, privileged commuunication,
129.

CARRIER hable for misfeasance to o person with whom Le has
not contracted, 40, 43, .

CATTLE. See TRESPASS,
when injury is done to, by dog, scienter need not be shown,

175. o
word includes horses, 1b.
CHARACTER, .

fraudulent, when actionable, 162,

of servant when a privileged communication, 128,

of candidate for office, given to a voter or elector, u privi-
leged communication, 129,

evidence of pluintiff's bad character in mitigation of damages
in defamation, 96.

of daughter's loose character in mitiggtion of damages in
seduction, sb.



o4 INDEX,

CHATTELS, trespass to, and conversion of. See
and see WRONGFUL CONVERSION.

OHILDREN of deceasod parent,‘action by. See CAMPBELL'S
(Lorp) Acy.

CHURCH BELLS, injunction to restrain ringing of, 104.

CLERGYMAN, imputing unchastity to a beneficed, is action-
able per se, 135.

COMMON, ‘
disturbances of, threnfold, 224,
putting boasts on to, by persons not a commoner, or putting
of uncommonable boasts on to, by a commoner, 236.
prescriptive right to put uncommonable beasts on to, ib.
without preseription uncomimonable heasts may boe dis-
tminm{ damage foasunt, ib.
murcharging, what s, /b,
remady of lord and commoners for, 7.
obstructing, 227,
remedy for, 1b,

COMMON EMPLOYMENT, meaning of. See MASTER AND
NERVANT,

CONCEALMENT, when fraudulent, 167,
CONFIDENCE. See MISFEASANCE.
CONSEQUENTIAL DAMAGES,  See DAMAGES.
CONSTABLE,

cannot, in genernl, urrest without a warrant, 233.

must have warrant with him, 6.

may arrest athout warrant,
on reasonuble suspicion of felony, 237,

: for breach of peace, even after affray over, in order to
take offonder before a justice, 238,

for night offences, 235.
for malicious 1njuries, 238.
for offering s for ann suspiciousaly, 233.

for acts of vagraucy, ¢
for brawling 1n church, 238,
local acts vinpowering constables, 236.
protected if acting ininisterially for a court having “juris-
diction (or prima fucie jurisdiction in certain cases), 240,
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CONSTABLE —continued. .
special protection of, in exocuting warrants of justices with-
out jurisdiction, 243,
limitation of actions ag#inst, 244.
notice of action to, tb.
power of, appointed by municipal corporitions, 2493,
payment ol money into court by, 1.
venue in uctions against, local, 12,

CONTINUING TORTS,
commencement of period of linitation in, 82.
fresh action may be brought for, uptil they are stopped, 93
et seq.

CONTRACT,
torts arising out of, 38 ef seq. o
privity necessary in order to recover for torts arising out
of, 40.
damages in torts arising out of, 100,
walver of tort and action on nnplhed, 274.

CONTRACTOR, _
employer not in general liable for nwsance cemmitted by,
or neghgence of, 31 ¢t seq.
not a ** servant,” 93.

CONTRIBUTORY NEGLIGENCE. See NEGLIGVENCE.
CONVERSION. Sce WRHONGFUL CONVERSION.
COPYRIGHT,

how literury property can be invaded, 292,

definition of copyright. 16,

how copyright acquired, 12,

none in nanmoral or fraudulent works, b,

meaning of book, 2083.

in part of a book and not in residue, b,

none in & mere word, 204,

none generally in a title, /b.

what 18 piracy of, 1.

carefully revising and correctifg old matter no infringo-
ment, 296.

new arrangement of old work no infringement, ib.

what ig piracy of, in music, 297,

plays founded on novels, b,

remedies fot infringement of, 295, ]

injunction to prevent publication of unpublished
script, b,
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COPYRIGHT—continued,
pirucy by roview, 200,
i oral lecturcs, 298,
right «f representing dramati: and musical compositions
not inclugql in assignment of copyright of, 299.
m engravings, ib.
in sculpture, b,
1 designs, b,
m works of art, 1l.

COUNSE]L,
né)mmn of, no excuse for malicious prosecution, 143,
statenents of, privileged communications, 126,

(CRIME. See DEFAMATION.
CRITICISM. Sere DEFAMATION.

DAMAGE,
without wrongful act, not actionable, 7,
when necessary, /b,

DAMAGE FEASANT, .
cattlo may be distrained when trespassing, 259,
unless tended ut time, 1.

DAMAGES,
measure of, in actions of tort, 83 ef seq.
(1) For tujuries to peraon and reputution,
for fulso imprisonment, 86,
for seduction, 87.
for ussault and battery, b,
for defamation, b,
wistake or ill-feeling of jury, 86.
too samall, ).
aggravation and mitigation of, 99.
for seduction, b.
for defamation, 98
for falsc imprisonment, 98.
for battory, b,
S 3, 89 of
of ,
medical expenses, 90,
loss of property through mental agitation, b.
under aorso Campbell's Act, 1.
injury to trade, 91,
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DAMAGES—continued.
prospective damages may be given, 93,
continming torts, 4.
under Employers’ Liabil.lty Act, 76,
(2) For tnjuries to property, 88 el seq.
compensatory an character, ¢b.
injury to horse, 1h.
for wrongful conversion, 1b.
- trespass, 89,
aggravation and mitigation, 95 et sey.
1insolence, 98,
wrongful seizure, 99,
causing suspicion ofensolvency, vb.
where plaintiff only bailee, 88,
consequentinl damages, 8O,
must not be too remote, 1b.
hiring %ubstitute in place of a chattel, 91,
trespaas, 1h.
infectious diseuse, 92,
flooding lands, 1.
having been obliged to pay damages to third party, 93,
presumnption of amount of dumage against o wrbngdocr, 9.
1n torts founded on contract, 100,
joint wrongdoers are jointly and severally liable for, 101.

DAMNUM, definition of, 7.
DAMNUM ABSQUE INJURIA, 1b.

DANGER, trospass under the influenceo of a pressing, 195.
DANGEROUS substafftes brought on to land must be kept at,

peril of bringer, 18.-22,
fences, 39.
works, principal liable for contractor’'s defaults, 52—54.

DAUGHTER, action for seduction of. See SEDTCTION.

DEATH, effect of, on the right to sug or linbility to be sued for
tort,

DECEASED PERSON. See CauprneLL's (LORD) AcT,
DECEIT. See .

DEFAMATION,
oral or wrnitten, sb.
definition, b,



308

INDEX.

DEFAMATION-— continued.

when actionable, 119,
fuctors necessury to sustain az action for, tb.
fulsatys, 1B,
disparagemert, what is, 120,
construction of words in natural sense, 121,
ironical words, 121 et seq.
publication, 123. .
by telegram or postcard addressed to person libelled, 1b.
intention to publish immateriul where negligence, tb.
functions of court and jury as to publication, 1b.
malico, 124, ’
privileged communications, b
functiona of court and jury, 125.
pm‘liumeutury Yrucocdinga, 126,
{udiciul proceedings, 7b.
ond fide complaints, 127, ’
reports of public meetings, .
confidentiul advice, 125,
charactor of sorvant, 1b.
character of candidate, 129,
curacter of public oflicer, 1b.
critictsm, 1h.
criticism of public men, 10,

sending privileged communication by telegram or post-
card, vb.

limitation of actions for, 139,

damages. See DAMAGES.

actual damage, when nocessary, 131 ef seq.
when too remote, 1.
imputation of unchastity, 132 ¢t seq.
unputation of crime actual dax&age of itself, 134.
imputation of mere breach of trust aliter, ¢b.
imputation of unfitness for society, 1395.
imputation of misconduct in business, 3.

repetition of defamation, 136.
printing of, 1d.
communication by third party, 137.
newspaper proprietors protected, 138,

DEFECT. See FravUD.

DEFENCE. See ASSAULT. '

DESIGNS, copyright in, 209.
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DETINUE, o
action of, 273.

judge may order wturn.of specific goods in, b,

DISABILITY, )
suspends cgmmeongement of period of limPation, 84.
when taking placo subsequent to commencement of period
of lunitation, is no bar, 1d.

DISPOSSESSION,
detinition of, 260. .
plaintiff must rely on strength of his own title, 1b,
mere possession evidence of title for'defendant, 1b.
pla.intxﬂ"s title necd not e indefeasible, 1.
us tertii available by defendant, but not by plaintiff, 261,
ndlord cluimaut need not prove his title, 1b,
tenant may show expiration of landlord’s tutle, b,
master ami servant, 1h.
licensor and licensoee, 1b.
claimant’s title muy be legal or equitabdle, 262,
Limitation, b,
disability, ¢b.
acknowledgment of title, 263,
ecclesiusticul corporatrons, 1b.
commencement of period of, 1b,
discontinuance of possession, 264,
mere entry and continual assertion of claim no bar to
running of stutute, 14, ‘

DOGS,
noisy, 202,
liability of ownor for injuries by, See FEROCIOUS ANIMALS,
injury to, 265.
killing in self-defence, 268,
killing in defence of sheep or cattle, 15.
killing in defence of gune, when justifiable, ¢d.
]

DOOR, _
careless shutting, of rallway carnages, 177, .
contributory negligence by leawing hand on, rb.

DRAMATIC COMPOSITIONS. See CoPYRIGHT,

L

EASEMENT, o
what 18 an, 200 ; and see N______ ___ _
grantee of, may enter upon servient tenement in order to

repair, 254,
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FJECTMENT. See D1sPoSSESSION.
EMPLOYERS LIABILITY ACT, 76 et
ENGINES, near highway. See NUISANCE.
INGRAVINGS, copyright in, 209,
15X DAMNO SINE INJURIA, &c., 7 e seq.

TALSE IMPRISONMENT. See IMPRISONMENT, CONSTABLES,
JUSTICES. .

FALSE REPRESENTATION. See FrRAUD.
FELLOW SERVANTS. See MASTER AND SER7ANT,

FELONY,
remedy by action for, suspended until criminal trial ended,
26 et seq.
how suﬂwnﬂum may be effected, ib,
}“]‘JNCEh

non-hnluht) for trespass of cattle if adjoining owner bound
to keep in repuir, 253.

lmbxht} for injuries cunsed by danwrous 39.

r hRO(‘IOUh ANIMALS,

linbility for injuries caused by, 174 et seq.

scienter the gist of the action for ¢b.
presumption of scienter, 1.
when scienter not presumed, 1,
pocof of scienter, ¢

scienter, when sheep or. cattle wormed by dog need not be
proved, 179,

FIREWORKS ncear highway. See Nvisance.

FRAUD, 137 et seq.
definition of, 137.
whether moral delinquency necessary, 157 ef
when actionable, 161,

false representation of value of business to a purchaser,
163.

false representation of soundness of a dangerous in-
strurnent, b,

fraudulent prospectns, b,
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FRAUD——continued.
when actionable-—~continued.
liability for fraud of agent, 164,
wgent not liable fow fraud of sub-agent, 166.
fraudulent character must bo in writing t8 be action-
ablg, 162, ) ¢

FRAUDULENT CONCEALMENT,
when actionuble, 167 ef seq.
doctrine of caveat cmptor, (0.
concealing infectious disense il pigs, 168,
mere abstinence from mentionmg o known defect is not
actionable, vb, o
an industrious concenhnent aliter, 169,
plastering over a defective wall, 1b.
expression ‘* with all faults,” does not cover ull
* frauds, 170,
exceptional cases in which there i1 a duty not to main-
tain silence, 1b.
limitation, 171,

’
FUNERAL EXPENSES not recoveruble undegg Lovd Camp-

bell’'s Act, INT. .
GAME,
operty i, not absolute, 266, .

r
Eillmg dog in onder to preserve, when justifinble, 268,

GOODS.  See Tresrass, WRoONGFUL (ONVERSION, NEGLI-
GENCE.

GUN, injury to third party by explosion of a warranted, 42,

HIGHWAY,
obstruction of, 10,
dedication of, to public not a grant of the land, 237, ®

trespass may be maintained by gruntor of, ib.

HORSE,
accident caused by u runaway, excusable, 16, 17.

injurics tq by dog, 175.
measure of damages for iujury to,

HOUSE, hiability for ruinous state of. See
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1CE, when & public nuisance, 23, 24.
IMMORALITY. See DEFAMATION.

IMPRISONMENT,
what constitutes, 232.
moral restraint constitutes, ib.
total restraint necessary, 233,
by judges and magistrates. See JUDGE.
by private persons and constables, 233,
general immunity from, 1.
exceptional casés in which private persons may arrest,
234 et seq,
arrest of bail by his surety, 234.
arrest of suspected felon, when justifiable, 1b.
what suspicion sufficient, 234 ef seq.
wrrost of breakers of the peace, 235.
arrest of night offenders, 1b. ¢
arrest of walicious injurers, 1b.

arrest of suspected persons offering goods for
pawn, 1b.

arrest of vagrants, 4.

pcts of vagraney, (b,

arrost of Interrupter of divine serviee, 1b.

particular powers of arrest givon to individuals, 0.

exceptional cases in which a constable may arrest with-

out wurrant, 236 et seq.

may arrest wherever a private person can, 7b.

cases of suspected felony where no felony has in
fact been committed, 237,

breaches of peace, 238.

malicious injurers, b,

brawlers, b,

‘ general protection of persons setting courts of justico
i1 motion, 240.

no protection if court has no junsdiction, 1b.
what constitutes junsdiction, 239,
where prima fucie junisdiction, 241,
for contempt of court, 1.
* by county court judge, 242,
by justice, ib.
habeas corpus, 245,
limitation of action for, 244.
18 & continuing tort, 1b.
in case of justices und constables, ib. ¢

notice of action to justices and constables, ib.
damages for, 86

aggravation
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INCORPOREAL HEREDITAMENT, injury to. See
LieaT, WATERCOURSE, WAY, and CoMMON.

INEVITABLE ACCIDEN?. See AcCIDENT.

INF ANT ’ . .
generally liable for his torts, 49 ef seq.
aliter if founded on contract, 50.

INJUNCTION,

remedy by, 102,
interlocutory or tual, 1d.
injuries remediable by,ed.
noxious fumes, 103.
noise, tb.
church bells, 1.
obstructidh of light and air, 104,
cnses where damages given instead, b,
general rule as to granting of an, 106,
not granted for a more trespass, 107,
where waste also aliter, ¢b.

llution of lake, b,

eprivation of support. 1l
trade mark, patent, and copynight, /b,
not granted to restrain libel in general, 108,
publication of private letters, 1b.
where injury merely threatened, 109, -

ted even where it will inconvenence public, 110,

mandatory, 11].
delay, 112,

INJURIA, meuning of, 7.

INSANITY, imputation of. Nee DEFAMATION.
INSOLVENCY, imputation of. See DEFAMATION.
INTENTION, not always material jn torts, 15, 188, 231,
INVENTOR. See PATENT.

INVOLUNTARY TORTS, when actionable, 15.
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JOINT OWNERS, trespasses of, towards “each other, 258, 271.
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JUBGE

statements of, absolutely uqrivileged communications, 126,

not liable for a wrontilm imprisonment committed erro-
neously if acting withi hi{:}u'isdictmn, 238,

jurisdiction of, how constituted, 239. .

primd facie juriediction is sufficient,if, through ignorance
of some fact of which he could have no knowledge, he has
no jurisdiction, 241,

power of, to commit for contempt, b,

of county court, power of, 242.

no action against, until judgment quashed, 243.

genceral protection of, 10,

JUDICIAT, PROCEEDINGS, how far privileged communica-

tions, 120,
JURISDICTION. See JUDGE. v
JUS TKRTII,

defendunt in cjectinent may set up, but not claimant, 261,

may be set up in trover where defendant not bailec or
. !27()0

JUSTICE OF THE PEACE. See IMPRISONMENT «nd JUDGE.

JUSTIFICATION.  See DEFAMATION, A88AULT, TRESPASS,
AMPRISONMENT.

LANDLORD,
« title of, caunot be disputed by tenant, 261,
when liable for nuisance on demised premises, 192 ef seq.
occupution of servant of, equivalent to personal occupation,
261 et
LECTURES. See CoPYRIGHT,

LIBEL. See DEFAMATION.,

LICENSELE,
a mere, stands in the position of one of the family as regards
injuries caused by nuisances, 196,
possesaion of, is the possession of the licensqr, 261,

LI1EN,

of goods hefd under, a wrongiul conversion, 270.
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LIGHT AND AIR,

no right to, ex jure haturm, 213,

no proof of gpecial damage nocessary, 216 ef

noztﬁcuse that plaintiff has contributed to thudxmmutwn.

enlargoment of apcient Lights, 1b.

dominant tenement mustgbu a building, 1.

a man cannot obstruct on property granted by him to
another, 217 et seq.

rights of two vendees or lesseos froun same vendor or lessor,
218.

right to, lost by giving licence to sunother to do un act, the
natural consequencegf which 1s an obstruction of, ib.

reservation of right to, is scldom iimplicd, 219,

LIMITATION,

of action® of tort, 80 et seq.

reasons for, tb.

commencement of perind of, 1b.

when tort consists of actual damage, commencement of
rod of, 81.

taking away support of land, 7b.

conversion, 82,

concealed tort, 81.

dxs.szhty, R4,

disability arising subsequently to commencement of per iod,

1b.
commencement of period when tort continuing, 82.
in purticular cases.  See under the severul headings of thaose

under Employers’ Liabnlity Act, 78,

JLOSS OF SERVICE. See SEDUCTION,

MAGISTRATE. See JusTICcE.

MAINTENANCE,
definition of, 148.
when action maintainable for, ib.

MALICE. Sc: DEFAMATION.
MALICIOUS ARREST. See IMPRISONMENT.
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MALICIOUS PROSE('UTION, 139 et seq.
definition of, 7b.
whon mtlmmble 140.
factors mecessary for maintaining action for, 1b.
(1) I’roaccutwm}w defendant, tb.
1 osecntion ordered by a magistrate not sufficient, b,
(2) Wunt of reasonalle and probable cause, 111,
onus of proof on pluintiff, 7b.
duties 0} judge und jury as to, 1d.
what constitutes, 141 ef seq.
opinion of counsel in favour of prosecution no excuse,
143, '
Malice, 144.
gum‘mll\ un}ﬂwd th.
wwledge of plaintiff’s innocence evidence of malice,
1h.
knowledge of defendant that he was in the wrong, evi-
denee of malice, 10.
to stop pluntiff’s mouth, 145,
subsequent malice of tho defenduut, 144,
adoption of procecdings already mmmnnmd 144, 145,
whefo disf(amllunt bound over by a magmtrate to prose-
cute, no excuse for, 1445,
(4) Setting uside of prorcedings, a condition precedent to activn
Sor, 146,
actuul damage must be proved, 147,

MAN-TRAPS, when illegal, 190,
MANUFACTURE. See PATENT.

noxious or offensive, an actionable nuisance.
and

MANUSCRIPT, copyright in unpublished, 2995.
MAP, copyright in, 263,
MARKET, dangerous state of, 39.

MANTBR AND SERVANT,
as to enticing and seducing servants.  See SEDUCTION.
master in general has no remedy against one who injures

servant ox contractu, 41, 43.

inducing servant to break his contract of se¥vice, 150,
general liability of master for torts of, 55 ef seq.
accidents occamianed by carclessness of servant, 53, 56.
master when liable for illegal act of servant, 33.
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MASTER AND SERVANT-—continued, .
master liable for wilful act of servant if within the gencral
scope of his authority, 55, 59,
liallity of master for gssaults of servant committed in scopo
of his employment, 60, 61, 62. *
master ngt liable for servant’s torts wlen committed out-
side, or beyond scope of his employmont, 57,
master not liuble for lnjuries caused by servant while driving
master's carriage on business of his own, 33, a7,
ratification of servant’s tort, 63,
meaning of term ** servant,” 56. ¢
master not linblo for torts commigged by persons cruployed
by servant to do hiy work, 64.
contractor or intormddiate cmployer liwble for torts of
workmen, 52.
job-master linble, and not hirer of horses, 53.
temporasy emplovment by a thind purty excuses waster, I8,
unauthorized delegution by a servant of his duties excuses
master from delegates’ torts, 64.
when master liable for injuries caused by servant to fellow-
sorvant, 66 £ seq.  dnd see KMPLOYERS LiapiniTy
Acr. R
meaning of common employment, 67, 65,
permme negligence®of master, 1., 71,
master knowingly emploving un unskilful servant, 66,
servant’s knowledge of dangor, when a bar, 72 ef seq.
volunteer helpers are in the position of servgnts with
regurd to suing the master for neghigence of his
true scrvants, 74.
aliter where acting with master’s consént or ac-
quicscenee, 79,

MAXIMS OF LAW, 1.
SASURE OF DAMAGES. See DAMAGES.

MEDICAL EXTENSES. Ses CaMpBeLL's (Lonrn) AcT.

MEDICAL MEN,
negligence of, 38. .
slandering. See DEFAMATION.

MINE, flooding of, by water brought by defendant on to his
land actionable without proof of negligence, 18 ¢t

MISFEASANCE, liability for, 44.
MISREPRESENTATION. Se¢ FrAUD
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MISTAKE, no justification, 15.
MITIGATION. See DAMAGES.
MURDER. * Qe l)gummox.

MUSICAT, COMPOSITIONS, assignment of copyright in, is no

assignment of the right of public representation of them,
298,

NECESSITY, right of way of, 224,

NEGLIGENCE, See also ProrEsstoNAL MEX; MASTER AND
SERVANT ; CONTRACTOR.
definition of, 172, -
when actionable, b.
dangerous stacking of hay, b,
entrusting loaded gun to inexperienced servant girl, 1b.
bursting of water company’s mains, 173.
dumage cpused by extraordinary flood, 1d.
custody of dog ontrusted to a railway company, .
dangorous nnﬁ savage animals, 174,
whon scionter necessary, 70, el seq.
when scienter not necessary, 174, 175.
negligence a mere relative term, and varies with circum-
stances, 179
onus of proof of, 180 et a¢.
gencrally on plantift, 15,
aliter where t‘m nceident would not be likely to happen
without negligence, b,
run-away horse, 181,
heavy article dropping out of window, .
~ contributory, 176.
where contributory, affords no excuse, b,
contributory, in infants, 179,
actions by represcentatives of a person killed by. See Caxr-
BELL'8 (LORD) AcT.
duties of judge and &'ury in actions for, 182,
mode of estimating damages caused by, 173.

NEWSPAPERS. See DEFAMATION.
NOISE. See NUISANCE ; INJUNCTION.

NOXIOUS TRADE. See NUCISANCE.
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NUISANCE. And see PoisoNoUs TREES, MARKET, UNFERCED
Howrg, DANGEROUS SUBSTANCES, DaNuERoUx FENCRS,
WATER and INJUNCTION.

(1) C’aum‘ng Injury to tMe Person, 189 ef aeq.
definition, 188,
excavations near roads, 189,
noxious fumes, 190,
foul cesspools, 1b.
spring-guns and man-traps, 0.
even trespassers injured by spping-guns and man-traps
may maintain action, 191,
spring-guns for protection of @welling-houses at night,
lawful, 100, °
pit or engine near highway, illegal, /6.
windmills and fires for burning ironstone near highway
nuisances, 191,
lettink off tireworks near highwavs, ib.
injurios cuused by quarries ut w distance from highway
not actionable, 15
runous premises, 192,
where nuisance subsists, negligence i immaterial, 1858,
by contractor. See MASTER AND SERVANT,
lundlord not hable §or injuries caused to tenant by
ruinous promises, 192,
aliter in cage of fraud, 193,
tenant only, generally liable to third parties, 192 e
landowner liable 1f he authorized the nuisance, 10,
nuisances on or near private ways, 104,
ruinous railway works, 195,
act of God justification, 196,
dangerous canals, 1b.
nuisances on public roads, ib.
injuriex to guests through u subsisting, 196 ¢
injuries to persons coming on business, b
injuries through unproper condition of railway
197, .
ill-lighted stations, 1b.
himitation, 198.
(2) Causyng Injury to Real Property,
definition of a, 188.
affecting corporeal hereditaments, 199,
disgusting fumes, ib.
ngisy trade, id.
the nuisance must be material, b,
noisy entertainments, 200.
allowing water to escape, ib. *
actively shifting danger from self to neighbour, 201,
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NUISANCE—continued. ‘
(2) Causing Injury to Real Property— continuod.
affecting corporeal hereditaments—continued,

¢

overhanging eaves, 202,

overhanging trees, 1b.

pig-wtys, 1b.

noisy dogs, tb. *

small-pox hospital, 1b.

reasonableness of pluce when no excuse, 1b.

distinction between injury to property and annoy-
ance in its user, 203.

immaterial whether plamntiff goes to the nuisance
or it to him, 204,

prescriptive right to commit, 205.

statutory right to commit, 205 et seq.

affecting incorporeal hereditaments, 209 ef seq.

ecasoments, 15,

profits & prendre, 1b.

title to casemeoents, 15,

disturbance of right to support, 210,

right may be rcleased by agreement, 15,

the damage must be material, b,

railway and canal companies have no right of
support, 213.

subterrancan water, 210,

land burdened with buildings, 213.

support from adjoining houses, 214,

right can be guined by preseription, 213 ef seq.

right to hight and air. See ILIGHT AND AIR.

right to watercourse. See WATERCOURSE.

right to ways. See Ways.

romedy by abatement, 227,

remedy by abatement not applicable to prospective
nusances, 228,

OBSTRUCTION
of entry to places of business, 1T,
of road, 1b.
of light and air. See LIGHT AND AIR.

OMNIBUS, fraudulent imitation of, by a rival proprietor, 282,

OUSTER.

See D1sPOSSESSION.

PARTY-WALL, trespass to, 238.

PATENT,

definition of, 284.
conditions to valid grant of, 285,
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what is a manufacture entitled to, 286.

nowness of manufacture necessary to, 287.
rule tn Hill v. Evans, i

prior knowledge of the public futal to, 1b,

now combmution ¢f old elemouts, b,

application of n known instrument to analogous purposes, ih.
newness only nyp]ioa to the United Kingdom, 288,

novelty inferred whore utility very great, 1b,

meaning of true and first inventor, 1b.

secret prior knowledge of another no bar to, 1,
manufacture must be of general public utility, 289,

producing old articles iy 8 new way when u new manufac-
ture, 1vb.

-uud amendment of xpecitication, 200,

no damaghs given for infringement prior to amendment,
291,

remedy for infnngument, 1h,
no remaedy when articles wmade merely for exporiment, .

PATENT DEFECT. See Fravn. .
PERJURY, ¢
no action hies for consequences of, 126,

imputation of, not actionable, unless nuule with reference to
a judiaal inquiry, 134, .

PERSONAL PROPERTY, trespass to. - See TrESFASS,
P1G-STY. See NUISANCE.

POISONOUS TREES, 16.

POSSESSION. See TresPASS.

PRESCRIPTION. See I%conT AND AR, NUISANCE,
WATERCOURSE, WAY, COMMON.

PRINTER. See DEFAMATION. .

PRIVATE WAY. 8ece Way.

PRIVILEGED COMMUNICATIONS. See DEFAMATION,
PRIVITY, in t(.)rt.s arising out of contract, 40.

PROBABLE CAUSE. See MavriCIOUS Pv?osmnox.
C. Y
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PROBABLE CONSEQUENCE, every man presumed to intend
the, of his acts, 15.

PROFESSIONAL MEN, negligente of, 38.
PUBLIC NUISANCE. See Nuisance. ,
PUBLICATION. Ses DEFAMATION.

RAILWAY COMPANY. See NEGLIGENCE, MASTER AND SER-
VANT, MGBFEABANCE, and NUISANCE.

RATIFICATION. See MASTER AND SERVANT.
REMOTENESS of damage, 89 et seq.
REPLEVIN, action of, 273.

REVERSIONER,

may enter into and inspect premises, 254.

remedy -f, for injury to land, 229,

romeoedy of, for trespusrs, accomnpanied by a denial of title, ¢b.

remedy of, for obstructions, ib.

no xemody given to, for mere transient trespasses or nui-
sances, tb.

some injury to the reversion must be proved, 230.

remedy of, for injury to personal property, 269.

RIVER. See WATERCOURSE.
RUINOUS PREMISES. See NUISANCE.

SCIENTER. See FRROCIOUS ANIMALS,
SCULPTURE, copyright in.  See COPYRIGHT.
SEDUCTION, :

action for, whence arising, 150,

of servant from master’s employ is actionable, ¢b.

relation of master and servant essentiul, 151.

contract of service, when implied, 1b.

debauching plaintiff’s daughter, 151 ef seq.

proof of lons of somoe necessary to sustain an action for, 8,

contract to pav wages unneceesary to create relation of
master and servant, tb.
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SEDUCTION- .

small services suflico, 151,
when daughter lives with her father, and is a minor, sorvice

* ix presumed, 1534
aliter where the duughter wcts ne anothor's house-

keeger, 1b.
aliter where sho supports her futher, ib.
where service to another is put un end to, the right of the

parent revives, ib.
temporary visit no termination of service, 104.
relation of master and scrvant must subsist at time of

seduction, 151,
if parent helps to bring about his own dishonour, he cannot

recover, 134.
damages in, 1b.  4nd see DaMAGES.

aggravation of, 154,
breuch of promise of warniage not matter of aggravu-
tion, tb.
mitigation of, tb.
previous inmorality or looseness, 156,
limitation, 4.

SELF-DEFENCE, injury committed in, 15, 22, 248,

SERVANT. See MASTER AND SERVANT,
may sue for loss of luggage or personal injury although

R muster paid the fare, 43, .

SHAFT, unguarded, 194, 197.

SHEEll‘; injuries to, by dog actionable without proof of scienter,
i

SLANDER. See DEFAMATION.

SOLICITOR, slandering a, 136.

SPRING-GUNS, See NUISANCE.

STATUTE does not take away commen law rights in general, 37.

¢

STATUTORY DUTIES,

breaches of, 32 et seq. o .
where no right created iu favour of the plaintiff there is no

action masntainable, ib.
copyright, 33,

SUPPORT. See Nuisance (2).
Y2
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TENANT. _
cannot dispute landlord’s title, 261,
but may show that title has expired, i3

TITLE. See TRESPASS and DISPOSSESSION.

TORT, :
definition of, 5.

arising out of contract, 38 ef seq.
waiver of, 274.

¢

TRADE MARK AND“TRADE NAME, 276 et seq.
definition of, 1b.

nature of the title to rolief, 278.-

injunction to restrain infringement of, 280.
damages, 1b,

account of profits, 1b. ‘

whothor trade name indicates manufacturer or class of goods
manufactured, 1b.

no trade mark in descriptive name of a new product, 281.
assignient of, 282,

solling drticles under sellor’s own name, 283,

registration nocessary before.bringing an action, 284,

TRESPASS,
(1) To Lands (quare clausum fregit), 253 et seq.
“ definition, 7b.
what it consists of, 1b.
driving nails into wall 18, 7D,
by straying cattle, b,
any user going beyond that autherized, 1b.
. remedy for, by distress damage feasant, 259.
in re-taking goods, justifiable, 254,
in driving cattlo off plaintiff's land, when justifiable, 1b.
in distraiming for rent, justifiable, b,
in executing legul process, justifiable, i,
by reversiouer ispecting premises, justifiable, 1b.
¢ in oseaping w })mssing danger, justifiable, tb.
by grantee of oasemeunt for the purpose of making
ropairs, justifiable, ib,
under due logal authority, justifiable, b,
loa of iborun tenementum, 235.
wpassers ab initio, b, .
possession necessary to maintenance of action for, 256.

when two people are in adverse possession, possession
in persois entitled, b,
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TRESPASS—continued.
(1) To Lands (quare clausum fregit)-—ocontinued.
possession dates back to title, 256,
onus of proof of tite lies on prima facie trespasser, ib.
when surfuoe and subeoil in different ownors, 257.
to highways, 3b. *
of jomnt owners, 238,
carrying away of soil by one of two joint owners, 1b,
reasonable working of coul mine by joint ownor, ib.
injuries to party-walls, 1b,
continuing, 1, ‘
damages for. See DaMaGEs.
limitation of actions for, 259,
(2) To Goods and Chattels (de usporiatis bonis).
what is, 265,
to animals, 15,
ol fatention no excuse, b,
estruction of 1s by builee, 266,
excessive sale by shenff, b,
killing gume or animals ferm naturwm, ib.
urchasing goods without title, b,
Histinction tween fraudulent contract @nd no con-
tract, 1b. o
no trespass if plaintiff in fault, 267,
no remedy if animals get injured whilst trespassing,
unless defendant used unreasonable foree, ¢b,
wrongful alteration or mixing up of goods preveuts the
person altering from maintuining au action for the
materials or goods with which tho alterajon was
made or mixed, 268,
unanuthorized })&inting of carriage, b,
trespass in defence of property, b,
shooting u trespassing Jdog, when allownble, b,
trespass in self-defence, 1b,
trespuss in exercise of right, b,
trespass in exereise of legal authority, b,
possession necessary to maintenance of action, 269,
ion follows title, 1b. o
ilee delivering goods to An unauthorized person re~
vests possession 1n bailor, 1b.
sale by a person having a lien i» a trespass, 270,
damages for sule of goods by person having a lien, i),
administrutor may waintan trespass for injuries to
¥oods committed before grant of administra-
tion, ¢b.
80 ay a trustee when posscesson actually in cestui
que trust, ¢b,
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TRESPASS—continued. ‘
(2) To Goods und Chattels (de asportatis bonis)—contimued.
what possession suffices, 270,
passession of finder, 1b. ¢
Qoasessiop, prima facie proof of title, sb.
defendant cannot in general set up jus terti, b,
trespasses of joint owners, 271,
trespass ab initio, 1b.
recaption, 272.
action for trespass, 273,
action of replevin, 1b.
walver of tort,«274.
stolon goods, 7).
limitation, 270.

TROVER. Ser WroxGFUL (CONVERSBION.

- L] . ( - . -
TRUSTEE muy maintain trespass or conversion for injuries to
goods when actual possession iu cestui que trust, 270,

UNYFENCED SHAFT, 105, 197.

VIEW, interruption of, is no tort, 10.

VIS MAJOR, excuses what would otherwise bo actionable.
*See Act oF Gob. o

VOLUNTEERS not in general entitled to recover for negligence
of u party or his rervants, 74, 79.

VOTE, wrongful refusal to record, is a tort, 10.

WALL, )
trespass to, by sticking nails into it, 233.

WARRANT. See CONSTABLE,

WASTE, 229,

WATER, ¢
causing accumulation of, whereby another’s property is in-
;{grg_g, 18 actionable, unless in;yury caused by vis major,
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WATERCOURSE,
right to use of surface watercourse veated in riparian pro-
prietors, 220,
afiter with regard tq subterrancan water, 221,
disturbance of ri ﬁa t to use of, ib.
fouling a well, 11;
penning back watdr in, 222,
pmscnphve rights in deroguation of other ripartun proprie-
tors, 2%
rights may bo gained in an artificial, €b.

WAY. See NUISANCE.
right of, 224,
right of, of necessity, 10.°
cosnor of right when noecessity ceases, ib,

WIFE, .
may sue for loss caused by the killing of her husband,
184 et aeq).
liability of husbaud for torts of, 30.

WINDOWS. 8e LiognT AND AIR,
WORDS. 8ee DEFAMATION.
WRONGDOER,

any possession suflicient to sustain trenpass aguinst u, 208,
269.
all things are presumned aguinst a, 99,

WRONGFUL CONVERSION,
what 18, 265,
destruction of goods by baile 1s, 264, 5
purchase of goods from « person not ontitled 1s a, even by u

bona fide purchaser, 1b.

posseasion nocessary to maintenance of action for, 264,
mwrnmner cannot sue Tor, b
reversioner’s remedy, 14,

possession follows title, 1b, v
unsauthorized delivery by bailee tevests possession in bailor,
th.

sale by oune having a lien 18 a conversion, 270,
any possession suffices ugainst u wrongdoer, 269.
poseession of finder, 270.

sion primi facie evidence of title, 6b,
when d&fendant may set up jus tertii, ab
conversions of joint owners, 271,
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WRONGFUL CONVERSION-—continued,
subsequent conversion of lawfully-obtained chattel, 271.
making inquiries as to real owner before delivering goods
to h’mn 18 no conversion, 272. !
recaption, 1b,
ordinary remedy by action, 273. .
power of judge to order restitution, b.
replevin, 1b.
waiver of tort, 274,
rostitution of stolen goods, 1.
limitation, 275.
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STEPHEN’S NEW CQMMENTARIES.-10th Edit.

M=z.

SERJEANT STEPHEN'S NEW COMMEN-

TARIES ON €HE BAWS OF ENGLAND, partly founded

on Blackstone.
Edition.

By His HoNoUR JUDGE STEPHEN.
4 vols. 8vo. 4. 4s. cloth.

The Tenth
1886

*+* The Work selected for the Intermedinte Examinations for Solicitors for 1880,

From the ** Law Times.”

* Our old familiar friend, Stephen's
Commentaries on the Laws of England,
comes to us in & handsome blue binding,
in its tenth edition. The Editor ®ia
Mr. Aichibald Brown, and, when we
remember the amount of excellent work
this gentleman has done in the literature
of the law, his e is & guarnntee that
nothing has been bniitted which wus
n to insert to bring Stephen
down to the date of publicaion. We
should have to repeat Mr. Brown's
preface if we detauled the additions and
amendments which he has made  All
that we need do is to msnure the Pro-
femsion that, havingy examined these
volumes, we find them all that could
be desired, without any appreciable in#
crease in bulk—a really great conmidera-
tion, having regard to the enormous
growth of statute and case law.”

—_—

L ]
From the ** Law Student's .

“This well-known work being just
now the established subject for study
for the Sohcitors’ Intermundiate Examn-
nation, teads, of course, to ita more
speady sale. Besidow, it is indeed 1n
many senses 8 wonderful and s useful
book, rontuining, as 1t does, something
on nearly everything. The prepurntion
of this edition hon, we are informed in
the prefuce, been entrusted to that la-
borious commler and editor of law Looks,
Mr Archibald Brown, though, for sume

1, lus name dves not appear on the
. re. Mr Brown had great ex-
penence in thus way, anll we areanclined
to belirve his statetnent that he bas

d sedulous attention to tho wants

th of the profession and of students.””

FISHER.-THE FOREST OF ESSEX.

THE FOREST OF ESSEX:

its History, Lawys, Ad-

ministration, and Ancient Customs, and the Wild Deer which

lived in it; with Maps and other Illustrations.

By WiLLiAM

RicHarp Fisuer, of Lincoln’s lun, Barrister-at-Law, Autho
of ‘* The Law of Mortgayge and other Securities u{;m Property.

Just published.

In 1 vol. crown 4to. 1/. 158, rox

urgh binding.

COLIFFORD'S PRIVATE BILL LEGISLATION.

A HISTORY OF PRIVATE BILL LEGISLATION.
By FrEDERICK CLIFFORD, of the Middle Templo, Barnister-at-

Law. In Two Volumes. B8vo. 2! 15s. cloth.

1885~

¢ ¢ May be had separately, Vol. 1, 20s.; Vol. 2, 33s. cloth,

PROBYN'S STATUTORY FORM OF BILL OF SALRE.

STATUTORY FORBRM OF A BILL OF SBALE, with
FORMS OF, AND RULES FOR DRAWING SAME, also a
] of all the RHeported Cases. By L. PropYx, Eaq., of the
widle Temple, Barnster-at-Law. Just published. In post 8vo.

3. cloth. )

1888



6 LAW WORKS PUBLISHED BY
y

YDE & THOMAS' LOCAL GOVERNMENT ACT.
B‘THE LLOCAT, GOVERNMENT ACT, THE COUNTY
ELFRCTORS A(T, 1588, THE MUNICIPAL CORPORA-
TIONS A(T, 1882, with full Explanatory Notes #nd an In-
troduction; an Appendix containing the Acts incorporated
therewith, and 4’ Copious Index. By WALTEB&S. RypE, M.A,,
of the Inner Temple, aund E. I.LEwis Tromas, M.A., LL.M., of
Lincoln's Inn and the Midland Circuit, Barristers-at-Law. Just
published, in 1 vol., 8vo., 24s. cloth. 1888

——
BUTTERWORTH ON RAILWAY RATES & TRATFIC.

A TREATISE ON THE LAW RELATING TO RATES
AND TRAPFFIC ON RAILWAYS AND CANALS, with
special reforence to the Railway und Canal Traffic Act, 1888,
and an Appendix of Statutes, Rules, &e. By A. KAYE BUTTER-
wortw, 1 4}1.1{., of the Great Western Railway, Solicitor; assisted
by . Y. Kruis, BLAL of the Inner Temple, Blrrister-at-Law.
T published, in 1 vol., medium 8vo., 16s. cloth. 1889

POWELL ON EVIDENCE. By CUTLER & GRIFFIN.
--Fifth Edition,

POWELL'S PRINCIPLES aud PRACTICE of the
LAW of EVIDENCE. Fifth Fdition. By J. CuTLEr, B.A.,
Professor of English Law and Jursprudence, and Professor of
Indian Jurtsprudence at King's Goiloge, London, and E. F.
GuirriN, B.A., Barristers-ut-Law. Dost 8vo. 20s. cloth. 1885

—— o

DENISON AND S8COTT'S HOUSE OF LORDS APPEAL
RAOCTICE.

APPEALS TO THE HOUSE OF LORDS: Procedure
and Practice relative to English, Scotch and Irish Appeals; with
the Appellute Jurisdiction Act, 1876; the Standing Orders of

“the House: Directions to Agents; Forms, and Tables of Costs.
Edited, with Notes, References and a full Index, forming a
complete Book of Practice under the New Appellate System.
By Cias. Makrsu DEN1soy and Ciias. HENDERSON ScoTT, of the
Middle Temple, Esqs., Barristers-at-Law. 8vo. 16s. cloth. 1879

——

DAVIS'S LABOUR LAWS OF 1875.
THE LABOUR LAWS OF 1875, with Introduction

and Notes. By J. E. Davis, Esq., Barrister-at-Law, and late
Police Magistrate for Sheflield. 8vo. 12s. cloth. 1875

CRUNMP’'S PRINCIPLES OF MARINE

THE PRINCIPLES OF THE LAW RELATING TO
MARINE INSURANCE AND GENERAL AVERAGE in
England and America, with oocasional references to Frenoh and
German Law. By F. Ocravivs Orunr, of the Middle Temple,
Eeq., Barnister-at-Law. In 1 vol. royal 8vo. 2ls. cloth. T
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ANDERSON'S LAW OF EXECUTION.

A TREATISE ON THE LAW OF EXECUTION in
the High Court and Inferior Courts; including the Powers,
Duties, and Liabilities of#the Sheriff, the Highe Bailiff, the
Bishop, and other Executive Officers. By T, KERR ANDERSON,
LL.B., Barrister-at-Iraw. Just publishe«i demy 8vo., 32s. cloth.

——
MAYER'S FRENCH CODE OF COMMERCE.

THE FRENCH CODE OF COMMERCE, as revised to
the end of 1886, and an Appendix cﬁnining later Statutes in
connection therewith, remﬂared into ¥hglish, with Explanatory
Notes and Copious Index. ® By SYLvAIN MavERr, B.A,, I'h.D).,
of the Middle Temple, Esq., Barrister-at-Law. Just published,
post 8vo., 9s. cloth. 1887

. ——
SHELFORD'S JOINT STOCK COMPANIES.—
S8econd Edition by PITCAIRN and LATHAM.

SHELFORD’S LAW of JOINT STOCK COMPANIES,

containing a Digest of the Case Law on that subject; the Com-
anies Acts, 1862, 1867, and other Acts relating fo Joint Stock
mpanies; the Orders madg undoer thoso Acts to regulate Pro-
oeedings in the Court of Chancery und County Courts; and Notes
of all Cases interpreting the above Acts and Orders.  Second
Edition, much enlarged, and bringing the Statutes and Cases
down to the date of publication. By D. PrrcairN, M.A., of
Lincoln’s Inn, Barrister-at-Law,and F. L. LATiAM, B.A., Oxon,
of the Inner Temple, Barrister-ut-Law. 8vo. 21s. cloth. 1870

——
DREWRY’'S FORMS OF CLAIMS AND DEFENCES.

FORMS OF CLAIMS AND DEFENCES IN CASYS
intended for the CHANCERY DIVISION OF THE HIGH
COURT OF JUSTICE. With Notes, containing un Qutline of
the Law relating to eagh of the subjects treated of, and an
Appendix of Forms of Endorsement on the Writ of Summons.
By C. STEWART DREWRY, of the Inner Temple, Esq., Barnster-
at-Law, Author of a Treatise on hj unctions, and of Reports of
Cases in Equity, temp. Kindersley, V.-C., and other works. Post
8vo. 8s. cloth. 1876

——
ROBERTS’ CIPLES OF EQUITY.—Third Edition.

THE P CIPLES OF EQUITY as administered in
the SUPREME COURT OF JUDICATURE and other Courts
of Equitable Jurisdiction. By Tromas®ArcHrBaLD RoBERTS,
of the Middle Temple, Esq., istor-at-Law. Third Edition.
" 18s. cloth. 1877
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m,m’s PRACTICE OF THE COUNTY COURTS.—
" Bixth Edition.

THE PRACTICE OF THE COUNTY COURTS.—
By Jaxues EpwarD Davis, of the Middle Temple, Barrister-at-
Law. The Sixth ‘Edition (including thp New  County Court
Rules, and the New Consolidated Bankruptey Rules), edited by
8. M. REODES, of the Inner Temple, Barrister-at-Law. Just
Published in 1 thick vol. demy 8vo., price 45s. 1886

——
BRETT'S BANKRUPTCY ACT, 1883.

THE BANKRUPTCY ACT, {883: with an Introductory
Chapter, Notes, Index, &c. And SUPPLEMENT containing &
Table showing the parts of the Act and Rules which are to be
read together : a SUMMARY of the points of importance con-
tained in the Rules, and the Table of Fees of the 28th Decem-
ber, 1883. By Tromas BrETT, LL.B., London University, B.A.,
Exhibitioner in Real Property and Equity, and Holder of the
First Certificate of Honour, Michaelmas, 1869, and Joint Editor

of **Clerke and Brett's Conveyancing Acts.” In1vol. Post 8vo.
14s. cloth. 1884

** Supplement only, 1s. 6d.

——
CHADWICK'S PROBATE COURT MANUAL.
Corrected to 1876.

EXAMPLES of ADMINISTRATION BONDS for the
OJURT of PROBATE; exhibiting the principle of varions Grants
of Administration, and the corroct mode of preparing the Bonds in
respect thereof; also Directions for pregaring the Oaths; arranged
for practical utility. With Extracts from Statutes; also various
Formspf Afirmation prescribed by Acts of Parliament, and a Sup-
plemental Notice, bringing tlie work down to 1876. By SAMUEL
CraDWICK,of her Majesty’s Court of Probate. Roy.8vo. 12s. cloth.

CHUTE'S EQUITY IN RELATION TO COMMON LAW.

EQUITY UNDER THE JUDICATURE ACT, or the
Relation of Equity to-Common Law. By CHaroNER WiLLIaM
OnvuTs, Barrister-at-Law; Fellow of Magdalen College, Oxford ;
Post 8vo. 9s. cloth. 1874
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MOZLEY AND WHITELEY’S CONCISE LAW

DICTIONARY.

A CONCISE LAW DICTIONARY, containing Short
and Simple Definitions of the Terms used in the Law. By
HERBERT NEwMAN MozLey, M.A., Fellow ¢f King’s College,

Cambridge, and of ldncoln’s Inn,
WmTELEY, M.A., Cantab, of the Middle Tomple, E

at-Law. In 1 vol. 8vo.

“This book is a t deal more
modest in its views the law dic-
tionary we reviewed a little while ago.
Its main object is to explain briefly
legal terms, both ancient and modern.
In many cases, however, the au
have added a concise statement of the
law. But, as the work is intended both
for 1awyers and the public at large, it
does not profess to give more than an
outline of thed ines referred to under
the several hendinds. Huving regard to
ﬂxiadod?. we think the work ix well
and carefully edited. It is exceedingly
ocomplete, not only giving terse explanas-
tions of legal phrases, but also notices of
lmdmf' cases and short biographies of
legal luminaries We may add that a
very convenient table of reports is given
showing the abbreviations, the date an
the court, and that the book is very wel?
priated.’—S8olicitors’ Journal

20s. cloth; 25s. brown calf.

., and GEOBGE CRISPE
., Barristers-
1876

*“This book contains a large mass of
information more or less useful. A
consideable amount both of labour and
learning,haa evidently been expended
upon 1tPnd to the general public it may
be recommended as a relinble and use-
ful guide Law students desirous of
cramming will also find it acceptable.”
wl,«}w 7.";8;&! . ¢

“ It ahould ocontain cvem'lh.ln« 0
value to be found s the other larger
works, and it should be useful not
merely to the legnl profession, but also
to the general publie,  Now, the work
of Messrn, Mozley and Wateley appears
to fultil thowe very conditions; and,
while it asuwts the lnwyer, will be no
bens useful tao hus client  On the whole,
we repest that the whbirk 18 a4 praise-
worthy peformance which deserves a
place in the hibraries both of the leqtl
ymftwdun und of the general publie.’’—

reah

PE COLYAR'S LAW OF GUARANTEES. 2nd Edit.

A TREATISE ON THE LAW OF GUARANTEES
and of PRINCIPAL and SURETY. By Henry A. De CoLyar,

of the Middle Temple, Barrster-at-Law.

16s. cloth.

“ Mr. Colyar's work contains internal
evidence that he is quite at home with his
subject. His book the great merit of
thoroughness. Hence ita present value,
and hence we venture to predict will be
its enduring reputation.”—Law Tismes.

Second =~

*The whole work dia})hys great care
in ita production ; it is cloar in its state-
ments of the law, and the result of the
many authorities collected in stated
with an inte t apprecistion of the
subject in hand.” —Juatice of the

TROWER'S PREVALENCE 0P EQUITY.
A MANUAL OF THE PREVALENCE OF EQUITY,

under Section 25 of the Judicature Act, 1873, amended by the
Judicature Act, 1875. By CHARLEs FrANCIS TROWER, .
M.A., of the Imner Temple, Barrister-at-Law, late Fellow of
Exeter College, and Vinerian Law Scholar, Oxford, Author of
** The Law of Debtor and Creditor,” ¢ The Law of the Building
of Churches and Divisions of Parishes,” &c. 8vo. 5s. cloth. 1876

tained in a compressed formn within ita  work bas wberedud.n?;
a
ia very comsiderable, and on the 'enuddnﬂrm -
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FAWCETT'S LAW OF LANDLORD AND TENANT.
A COMPENDIUM OF THE LAW OF LANDLORD

AND TENANT. By WiLLiaM MircHELL FAWCETT, E
Lincoln’s I1fin, Barrister-at-Law. ¢ vol. 8vo. 14s. cloth.

 This new compendiym of thelaw on
a wide and cmn{)licated subject, upon
which information is constantly re-
quired by s vast number of persons, is
sure to be in requent. It never wanders
from the point, and being intended not
for studenta of the law, but for lessors
and lessees, and their imm»daate ad-
visers, wisely avoids historical disquisi-

sq., of

1871

tions, and uses lu.ngmgeaa untechnical
as the subject VI —Law Journal.

Mr. Fawcett tales advantage of this
characteristic of modern law to m
to his compendium a degree of a:
ticity which greagg;enhancea its value as
a convenient medium of reference, for
he has stated the law in the very words
of the authorities.”’-- Law Magasine.

HUNT'S LAW OF FRAUDS AND BILLS OF SALE.

THE LAW relating to FRAUDULENT CONVEY-
ANCES undor the Statutes of Elizabeth and the Bankrupt Acts;
with Remarks on the Law relating to Bills of Sale. By ArRTHUR
JosEpH HuwNt, of the Inner Temple, Esq., Barrister-at-Law,
Author of ** A Treatise on the Law relating to Boundaries, Fences

and Foreshores.”

“ Mr Hunt haas brought to bear upon
the subject a clearness of statemnsent,
an orderliness bf arrangement and a
subtlety of logical ac which
oarry him far towards a ByN-
tematization of ull the ¢ ’
has his industry been lacking ; the
that have arisen under *The Bank-
rup:ﬁ{ Acte 1868, and under the Rills
of ¢ Act, have boen carefully and
completely noted up and disposed by
him in their sppropriate places, The
index aléb in both acourate and careful,
and securcs much facility of reference

Post 8vo. 9s. cloth.

1872
) of the work ’—Law Magasine.
“Mr Hunt's book is as readable as
# treatise on #0 technical a subject can
well e made Mr. Hunt's arrange-
ment of his materialas follows an orderly
and intellimble plan. The index is
apparently carefully p , and the
tuble of casee shown that none of the
recent cases have been overlooked. Mr.
Hunt has produced a really useful back
unencumbered by useless matter, which
deserves great suocess as a manual of
the law of fraudulent dispositions of
property.”'—Law Journal.

to the various matters which are the

BUND'’S AGRICULTURAL HOLDINGS ACT.—8nd Edit.

The LAW of COMPENSATION for UNEXHAUSTED
AGRICULTURAL IMPROVEMENTS, embodying the
made by the Agricultural Holdings Act, 1883, with Statutes and
Forms. By J. W. WmLLis Buxp, M.A., of Lincoln’s Inn,
Barrister-at-Law. Second Edit. Post 8vo. 12s. cloth.

POWELL'S LAW OF INLAND CARRIERS.-—
Second Edition.

eﬂp&:&? LAW ObF INLAND &Rg‘lm%ﬁ
ially as ted by the Railway and
1854, N Enm PowELL, Esq., of Lincoln College, Oxon,
M.A., of the Weetern Circuit, Barrister-at-Law, Author of
* Principles and Practice of the Law of Evidence.” Seoond
Edition, almost re-written. 8vo. 144. cloth.
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FOLEARD ON SLANDER & LIBEL.-Fifth Editidn.

THE LAW OF SLANDER AND LIBEL (founded
upon Starkie’s Treatise), inkcluding the Pleading sd Evidenoce,
Civil and Criminal, adapted to the presst Procedure; also
MALICTIOUSTROSECUTIONS and CONTEMPTS of COURT.
By H. C. FoLkARD, Barrster-at-Law. In 1 thick vol. roy. 8vo.

[In the press.

PYE ON CLAIMS TO BEBTORS' ESTATES.

NOTES ON THE CONFLICTING (LAIMS TO THE
PROPERTY OF A DEBTOR. By Hexry Jonx Pyg, of the
Inner Templ.e. Eaq., Barrister-at-Law. Just published, post
8vo. 3s. 64d. cloth. 1880

TRISTRAM AND COO'I:E’B PROBATE PRACTICE.
Tenth Edition.

COOTE'S COMMON FORM PRACTICE AND TRIS.
'TRAM’S CONTENTIOUS PRACTICE, and Practico on Motions
and Summonses of the High Court of Justice in granting Pro-
bates or Administrations. 10th Edit. By Tuomas Hurcninson
TrisTeAM,Q.C., D.C.L.. The Common Form portion revised by
T. PickeErRING CLARKE, formerly Proctor in Doctors’ Commons,
and one of the Principal Clerks of Seal in the Probate Registr¥.
In 1 vol. 8vo., 32s. cloth. 1888

*The above is anothername fgg what  enunently practical und useful work
is commonly known to the profemaon as~ on Probate Practice of some 500 odd
Coote’s Pro Practice, a work about  pages of text and 300 pages of forms.
uimdkgm-hleintwmnmr’soﬂoeu Although the work is entitiad * Trin-
any book of practice that 12 known to  tmm & Coote’s Contentious and Non-
mﬁﬂ:ﬁdtu;fhowm tl:ebedxg;ulm Cont::‘t:gu Pu:ﬁ-m' in tbi:mo-
n wa) mtisfying orent  men & book the practics is reverved,
Mndﬂ!nnmﬂomm vently Mr. Conte’s Non~-Contentious Practioe
wandthmia .0 to properly coming first. We make wo

to U!T;u-uﬁna as Mr.  pretence to have read through
Coote’s book " — smas

. in

“The t is in reality 8  various oo paints with which we

mdmwmumhm- uvhnmoa on which we

bined. It comsists of ‘Coote’s Nan-  seek information. We are pleased to

Comtentions’ and *Tristram’s Conten~ find that in most cases our searches
thows' Peobate Practics, two familiar hnmhm."—m Notes,
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DALY’S CLUB LAW.—8econd Edition.

CLUB LAW AND THE LAW OF UNREGISTERED
FRIENDLY SOCIETIES: a Handbook of the Rights and
Liabilities of Officers and Members ¢f Clubs, and other Unregis-
tered Societies, intar se, and as regards Strangers ; Procedure in
Actions by or against ; Gambling ; Drinking ; Leading Cases, &c.
By DomiNick DALy, of the Inner Temple and Midland Circuit,
Barrister-at-Law. 2nd Ed. Just published, fscap. 8vo. 3s.6d. cloth.

——
SHELFORD'S RAILWAYS.—Fourth Edition, by Glen.

SHELKFORD'S LAW OF RAILWAYS, containing the
whole of the Statute Law for the Regulation of Railways in
England, Scotland and Ireland. Wih Copious Notes of Decided
Cases upon the Stututes, Introduction to the Law of Railways,
and Appendix of Officinl Documents. Fourth Edition,

W. CunxiNgliaM GLEN, Barrister-at-Law, Author of the ““ Law
of Ilighways.” “Law of Public Health and local Govern-
ment,” &c. 2 vols. roval 8Bvo. 63s. cloth; 75s. calf. 1869
—
GRANT'S BANKERS AND BANKING COMPANIES.
Fourth Edition. By C.C. M. PLUMPTRE.

GRANT'S TREATISE ON THE LAW RELATING
TO BANKERS AND BANKING COMPANIES. With an
Appendix of the most important Statutes in force relating
thereto. Fourth Edition. With Supplement, containing the Bills
of Excﬁt&g and Bills of Sale Acts, 1882, ByC.C.M. PLUMPTRE,

of the le Temple, Lsq., Barnster-at-Law. 8vo. 29s. clothw
“«* The Supplement may be had separately, price 3a. sewed.

o ht years sufficed to exhaust the the ster merits which have ac-

scoond edition of this valuable and  quired for it the high ition which it

standard work, we need only now  holde in standard } literature. Mr

notice the improvementas which have Fisher has annota all the mmt
been made. ¢ have once more looked cuses.”’—

t.rough the work, and recognize in it

LAW OF MORTGAGE—-Fourth Edition.
The LAW of MORTGAGE and OTHER SECURITIES
UPON PROPERTY. By WiLLia% RicHARD FIsHER, of
Lincoln's Inn, Esq., Barrister-at-Law. Fourth Edition. 1 vol.
Y: 8vo. b2s. td. cloth. .

I0
m"l‘hhmkhubuﬂtnpforitmﬂ.m ve most useful reading for the stu-

o opinion of the profes- t, both as a storehouse of informa~
sion, 8 very high tation for careful- tivn and as intellectual exercise.”-

ness, accuracy and lucidity. Thisrepu- [ .
hﬂonhfullymﬂnhhn?inthemt “ 'We have received the third edition
edition. The law of securitis upon  of the Law of Mortgage, by William
is confessedly intrioate, and, Richard Fisher, Banister-at-Law, and
bly, as the author justly observes,  we are mghdtohdthnnéh-
' varisty

olher st e N the
than any 13 of the  of the work, which is due to the:
Engbsh law. At time, an therein of what Mr. Fisher
sovurete knowledge of it s essential to and executed for the abortive
every prastising barrister, and Digest ( ~ . In iha-n

- To as 1t doos AR} sta-
sach we oan confidently Mr tute
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EDWARDS AND HAMILTON'S LAW OF HUSBAND
AND WIFE.

THE ‘LAW OF HUSBAND AND WIFE;, with sepa-
rate chapters upon Marriage Settlements, and the Marned
Womens Property Agt, 1882. By Joun WiLLiaM EpWARDS
and WiLLiAM FreEpERICK HaMiLTON, LL.D., Esquires, of the
?:‘i“tlgle Temple, Barristers-at-Law. Tu 1 vol. post 8vo. 16,

o 1883

—p—r

BOYLE'S PRECIS OF AN ACTION AT COMMON LAW.

PRECIS of an ACTION at COMMON LAW, showing
at & Glance the Procedure under the Judicature Acts and Rules
in an Action in the Queen's Bench, Common Pleas and Ex-
ch uer Divisions of the High Court of Justice. By HERBERT

OYLE, Sollcitor. 8vo. 5s. cloth. 1881
——p—
GLYN, PROBYN, AND JACKSON'S MAYOR’B COURT
PRACTICE.

THE JURISDICTION «:AND PRACTICE OF THE
MAYOR'S COURT, tofether with Appendices of Forms and of
the Statutes specially relating to the Court. By L. E. GLYN
and L. PropyN, Esquires, Barnsters-at-Law; and  F. 8,
JAacksoN, Esquire, Barrister-at-Law (Deputy Itcgwtrar) In 1

vol. 8vo. 15s. cloth. 1888
e ?

BEDFORD'S FINAL EXAMINATION GUIDE TO

PROBATE AND DIVORCE.--2nd Edition. )

THE FINAL EXAMINATION GUIDE to the LAW
of PROBATE and DIVORCE: containing a Digest of Final
Examination Questions with the Answers. By E. H. Beprorp,
Solicitor,Temple, Author of the ‘‘¥Final an.mmat:on Gmde to the
Practice of the Supreme Court of Judicature.” In 1 vol. post
8vo. 6e. cloth.

—

BEDFORD’'S FINAL EXAMINATION GUIDE.

THE FINAL EXAMINATION GUIDE TO THE
PRACTICE of the SUtI}:R%ﬁLnI %;)UBT tc:f JSDMBE
oontumngangestof e amination Qu with
many New Ones, with the Answers, under a e Supreme Court of
Jndwsmm Act. By Epwarp HexsLowr Beprorp, Solicitor,
Temple. In 1 vol. 8vo Ts. 6d. cloth. 1875
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FLQOD ON MAKING WILLS.
THE PITFALLS OF TESTATORS. A Few Hints

about the Making of Wills.
Middle Temple, k
5s. cloth. ¢

By Joun C. H. Froop, of the
squire, Barnmster-at-Law.

1 vol. post 8vo.
1884

LEWIS'S INTRODUCTION TO OONVEYANCING.
PRINCIPLES OF CONVEYANCING EXPLAINED

and ILLUSTRATED by CONCISE PRECEDENTS.

With an

Appendix on the Effect of"the Transfer of Land Act in Modifying
and Shortening Conveydmces. By HUBERT LEwis, B.A., late
Scholar of Emmanuel College, Camhridge, of the Middle Temple,

Barristar-at-Law. 8vo. 18s. cloth.

1863

PHILLIMORE'S INTERNATIONAL LAW.—8rd edit.
Fol. 1. 8vo. 243, cloth; Vol. 11, 26s. eloth; Vol. 111, 36s. cloth ;
Vol. 117, 36s. cloth.

COMMENTARIES ON

INTERNATIONAL LAW,

By the Right Hon. Sir RoBERT PriLriMorg, Knt., P.C., Judge
in the Probato, Matrimonial, Divorce and Admiralty Division of

the High Court of Justice.

1879—1889

Extract from Pamphlet on * American Neutrality,” b Grorar. Bemis (Boston, U.8.).
~* Bir Robert Phillimore, the innt Queen’s Advoeate, and author of the most

oompmhe\miw'!. und systematic

has prodyped.
. xl“he authority of thia work is admit-

tedly great, and the learning and ability
dilpiuyul ita preparation have been

mw;nimd 1§ writers on public law both
on the Continent of Europe and in the
United States. With this necessarily
imperfect sketeh we must conclude our
ntice of the tirst volume of & work
which forms an important contribution
to the literaturv of public law. The
book is of utility, and one which
should find n place in the library of
¢ civilian.” - Law Magazine.

Commentaries on International Law’ that England

Hav:ﬁ read the work carefully and
critically, we are able to highly recom-
mend it.”"—Law Journal.

*The second edition of Bir Robert
FPhillimore’s Commentaries contains a
conmiderable amount of valuable addi-
tionul matter, bearing more especiall
on guestions of international law rai
by the wars and contentions that have
broken out in the world mnce the pub-
liation of the first edition. Hawvi
upon a former ocoasion dmcm-ed‘:{
someJength the generul principles and
execution of this important work, we
now propose to confine ourselves to a
brief examination of a
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UNDERHEILL'S GUIDE TO EQUITY. o
A CONCISE GUIDE TO MODERN EQUITY. Being
a Course of Nine Lectures delivered at the Incorporated Law

Society ddring the Year 1846 : Revised and Enlarged. By A.
UxpErHILL, M.A., LL.D., of Lincoln’s Iny, Esq., Barrister-
at-Iaw. 1 vol, post &o. 9a. cloth. 1885

UNDERHILL’S SETTLED LAND ACTS.—-2nd Edition.

THE SETTLED LAND ACTS, 1882 & 1884, and the
RULES of 1882, with an Introductiontind Notes, and Concise
Precedents of Conveyancing and Chgtcory Documents. By
A. UnxperudiLy, M.A., LL.D., of Lincoln’s Iun, Barnster-at-
Law. Assisted by R. H.°Deane, B.A., of Lincoln’s Inn,
Barrister-at-Law. 2nd Edit. 1 vol. post 8vo. Bs, cloth., 1885

e

UNDERHILL'S CHANCERY PROCEDURE.

A PRACTICAL and CONCISE MANUAL of the PRO-
CEDURE of the CHANCERY DIVISION of the HIGII COURT
of JUSTICE, both in Actions and Matters. By AkTHUR UNDER-

A1LL, L1..D., of Lincoln’s Inn, Buarrister-at-Law. 1 vol. post
8vo., 10s. 64. cloth. 1881

UNDERHILL'S LAW OF TORTS. --Fifth Edition.

A SUMMARY OF THE LAW OF TORTS, OR
WRONGS INDEPENDENT OF CONTRACT. By AxtHunr
UxpErniLL, M.A., LL.D., of Lincoln's Inn, Esq., Barrister-

at-Law. Fifth Edition. 1 vol. post 8vo. 10s, cloth. 1889

*“ He has sot forth the elementa of the **The plan e good one nns has hiren
law with clesuness and acruracy The honestly curmned out, nad n good index
little work of Mr. Underhill s inexpen- furlitatew referetoe o the contents of
xive and may be rehied on. "' — Law Times, the hook " -~ Justice of the Peace,

UNDERHILL'S LAW OF TRUSTS AND TRUSTEES.

A CONCISE AND PRACTICAL MANUAL OF THE LAW
RELATING TO PRIVARE TRUSTS AND TRUSTEES. By
ARTHUR UNDERHILL, M.A., LL.D.. of Lincoln’s Inn and the
Chancery Bar, Barrister-at-Law. Third Edit. With Supplement
containing the Trustee Act, 1888. Post 8vo. 18s. cloth. 1889

*.° The
“The author so treats his subjecta
that it will not be found a difficult
matter fora
to the matter therein con-
which must ge constantly ne-
ocsmaary, not only to the E.-)ofennond
man, but also for all those who may have
taken upon themaelves the responaibili-
of & trastee.’’ —J ustice of the Feace.
* 'We recently published a short re-
notioe of Mr. A. F. Leach’s
‘Digost of the Law of Probate .
mmmum'—-—d%

2

the mndel of Sir Fitejunes
¢ Digent of the (‘rimioa! Law snd Law
of Evidence from the Indian Acts,' and
whirh has heen followed by Mr. Pollock
in hix * Ihgest of the Law of Partner-
swhip ' Mr, Underhuill haa, in the above-
named vo!umw,pa-lormed & simnilar task
in relation tepthe * Law of Trusts.’ In
seventy-six artcles be has sumnmarized
Wm of the ‘Law of Trusts’ as
y and accurately as the suliject
will and has s the
articlen =it

iNnatvatirow ¥ 1 non ?vceam ol
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BROWN'S COPYHOLD ENFRANCHISEMENT ACTS.

THE LAW AND PRACTICE ON ENFRANCHISE-
MENTS AND COMMUTATIONS under the Copyhold Acts,
1841—1887,cand other Acts, and at €ommon Law; with Formes,
Practical Directions, and Annotations to the Copyhold Acts.
By ArRoBRIBALD BROWN, of the Middle Temple, Barrster-at-Law,
Editor of *‘Scniven on (opyholds,” &c¢. Just published in
1 vol., post 8vo., 14s. cloth. 1888

SCRIVEN ON COPYHOLDS.—68th Edit., by Brown.

A TREATISE on the LAW of COPYHOLDS and of
the other TENURES (Customary,and Freehold) of LANDS
within Manors, with the Law of Manors and Manorial Customs
generally, and the Rules of Evidence applicable thereto, in-
cluding the Law of Commons or Waste Lands, and also the
Jurisdiotion of the various Manorial Courts. By coHN S8CRIVEN.
The Sixth Edition, thoroughly revised, re-arranged, and brought
down to the present time, by ARcHIBALD BRowN, Esq., of the
Middle Temple, Barrister-at-lLaw, B.C.L., &c., Editor of ‘ Bain-

bridge on the Law of Mines.”” 1 vol. roy. 8vo. 30s. cloth. 1882
—p
BAINBRIDGE ON MINES. -4th Edit., by Archibald

Brown.

A TREATISE on the LAW of MINES and MINERALS.
By WiLrniaM BAINBRIDGE, Esq., F.G.8., of the Inner Temple,
Barrister-at-ILaw. Fourth Edition. By ARCHIBALD BROWN,
M.A. Edin. and Oxon, of the Middle Temple, Barrister-at-Law.
This Wérk has been wholly re-cast, and in the greater re-
written.

It contains, also, several chapters of entirely new

matter, which have obtained at the present day great Minin

maportance. 8vo. 43s. cloth.

" work must be alroady familiar
to all remders whose practioe brings
them in any manner in connection wath
mines or mining, and they well know
its value. We can only sy of this new
edition that it is in all respects worthy

ﬁli‘t:hevdm. —~ Law Times on
“It would be entirely superfiuous to
attempt » general review of a work

187
which haa for so 1 a od
S posien of e aiiard ok o
portant subject. ose
by the nature of ’thdr ’han
learnsd to lean u . Bl.m‘:ﬂm
:s on a sohd t.he'm a to
len!uch, m
nﬂ the graceful style of at,hi‘hmnoﬁ

NASMITH'S INBTITUTE; OF ENGLISH LAW.

THE INSTITUTES OF ENGLISH LAW.—Part 1,
English Public Law. Part 2, English Private faw (in 2 vols.).

Part 3, Evidence and the Measure of Damages.

y Davmp

NasxitH, LL.B., ¢f the Middle Temple, Barrister-at-Law,
Author of the Chronometrical Chart of the History of

&t'!.. In ¢ vols. poet 8vo. 30s. cloth.
oo n%

y lo

o ay be Aod

18731879

srparatel ] i
1, 10s. olotA. Part 2 20s. clsth. Part 3, 10a
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S8IR T. ERSKINE MAY'S PARLIAMENTARY
PRACTICE.—Ninth Edition.

A TREATISE ON JTHE LAW, PRIVILEGES,
PROCEEDINGS AND USAGE OF PARLIAMENT. By Sir
THoMAS ERrskiye May, D.C.L., K.C.B., Clerk of the House of
Comtons and Bencher of the Middle Temple.  Ninth Edition,
Revised and Enlarged. 8vo. 48s cloth. 1883

Coxteyts: Book I. Constitution, Powers and Priviloges of Purliament — Bk IT,
ice and Proveedings in Parltament - -HBook 111 The Mannerof
Bills, with the Btanding Orders in both aml the mowt recent

% A work, which has nsen from the ment.” ¥ Loters’ Jowrnal,

position of a text book into that of an * We hoed make no comment upon
authority, would scem to a mumdnrn‘:*v the vilue of the work. It o an aooopted
extent m‘hnve passed out of the runi® authority and 1 undemably the lsw of
of criticasm. It is quite unnecessary o Parlisment 1t has been brought up to
point out the excellent arrangvment,  the latest date, and should be mn the
accuracy and completeness which hands of every one cnganged in Parhine
ago rendered Sir T, E May's mamtary hfe, whether an a lawyer or an
the standard work off the luw of n senator. — Law

FULTON’S Manual of CONSTITUTIONAL HISTORY.

A MANUAL OF CONSTITUTIONAL HISTORY,
founded on the Works of Hallam, Creasy, May #nd Broom:
comprising all the Fundamenfal Principles uns the leading
Cases in Constitutional Law.” By Foruest Furiron, Esq.,
LL.D., B.A., University of London, and of the Middle Temple,
Barrister-at-Law. 1'ost 8vo. s, 6d. cloth. 15870

TUDOR'S LEADING CASES ON REAL PROPERTY.—
Third Edition.

A SELECTION of LEADING (ASES on the LAW
relating to REAL PROPERTY. (ONVEYANCING, and the
CONSTRUCTION of WILLS and DEEDS; with Notes. By
OwEN Davies Tupor, Esq., of the Middle Temple, Barrster-

at-Law, Author of ‘‘Leading Cases in Equuty.” Third Edition.
1 thick vol. royal 8vo. 2{. Ms. 6d. cluth, 1879

“The work before us compriscea a

to the former " —Solicitors Journal and
o

digest of decisions which, if not exbaus-  Heporter. '
tive of all the principles of our real ‘ Irethis new edition, Mr. Tudor has
oode, at be found to  oarefully revised his notea in ancordunon
W untouched or unelabo~  with subseguimt decisions that have
ratad under nUmMErous doc-  modified or extended the law an
trines to which the casce relate. viously expounded. This and the
To Mr. Tudor's treatment of all these  vulumes of Mr. Tudor are almost & lnw
s0 compliosted and so varied, ary In themaelves, and we are
“socord our entire mendation. that the student would learn
Mmmmﬁmtjm important from the careful reading of i
canes relative to the various hesof  than he would soquire from double the

law comprised in the work, nor are
omissions or defects in his
of the law itaelf apnlicable

to the eases discussed by him.

ume given o ghe elaborate treatises
which learned "profemsors recommend
the student to peruse, with entire fure
fulpewm that time and bruine are
tedd, and that to do what they advise
would bethe work of a life, -
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%’8 ARTICLED OLERKS' HANDY BOOK.—By
Bedford.

MOSELY’S PRACTICAL HANDY-BOOK OF ELE-
MENTARY LAW, designed fér the Use of ARTICLED
CLLERKS, with « Course of Study, and Hints on Reading for
the Intermediate and Final Examinations. - Second Edition,
b tl}?llnwm HENSLOWE BEDFORD, Solicitor. Post 8vo., 8a. 6‘;1
cloth, 1878

“This book cannot be too strongly Law. It will certainly not be the fault
recommended to every vne whn con-  of either anthor or editor if the years
templatos becoming a solicitor.” —Law  spent under articles are not well spen
Ezxamination Journal. > and if the work required to lay a

“Mr. E. H. Bedford, indefatigable  foundation of ) knowledge is not
in his labours on behalf of the articled  Aone with that * knowledge’ of which
clerk, has supervised s new edition of  Yhey 8o emphatically declare the neces-

Hundy Book of Elemeuntary  &ity.”—Law Magazine,

CUTLER & GRIFFIN’'S INDIAN CRIMINAL LAW.

AN ANALYSIS OF THE INDIAN PENAL CODE,
including the INDTIAN PENAL CODE AMENDMENT ACT,
1870. By Jounn CuTLER, B.A., of Lincoln's Inn, Barrister-at-
Law, Proféssor of English Law and Jurisprudence, and Professor
of Indian Jurisprudence at King's College, London, and EDMUND
FurLEr GrirriN, B.A., of Lincoln's Inn, Barrister-at-Law.

Bvo. Bs. cloth. 1871
ROUBE'S CONVEYANCER, with SUPP T, 1871.
Third Edition.

The PRACTICAL CONVEYANCER, giving, in a mode
combining facility of reforence with general utility, upwards of
- Four Hundred Precedents of Conveyances, Mortgages and
Leases, Settlements, and Miscollaneous Forms, with (not in

rovious Editions) the I.aw and numerous Qutline Forms and

lauses of WiLL8 and Abstracts of Statutes affecting Real Pro-
perty, Conveyancing Memoranda, &¢c. By RoLrLA Rousg, Esq.,
of the Middle Temple, Barrister-at-Law, Author of ¢‘ The Prac-
tical Man,” &c. Third Edition, greatly enlarged. With a
Supplement, giving Abstracts of the Statutory Provisions
affecting the Practice in Conveyancing, to the end of 1870; and
the requisite Alterations in Forms, with some new Forms; and
including a full Abstract in numbered Clauses of the Stam
Act, 1870. 2 vols. 8vo. 30s. cloth; 38s. calf. 187

*t The may be , price ls,
“ The bent test of value of a book  reached its third shows that it is con-

written professedly fof practical men is  sidered by those for whose
the practionl one of the number of edi- it wus written to fulfll its purposs well.”
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BLAGG'S LAW OF PUBLIC MEETING. / ¢

THE LAW AS TO PUBLIC MEETING. By J. W.

Braga, Esq., of Lincoln’s .Inn Barrster-at-Lawe In 1 wol,
Poet 8vo. 3s. cloth. 1888

CUTLER'S LAW OF NATURAILIZATION.

THE LAW OF NATURALIZATION as Amended
by the Act of 1870. By Jounnw CUTLER{ B.A., of Lincoln’s Inn,
Barrister-at-Law, Editor of *‘ Powell's' Luw of Evidence,” &c.
12mo. 3s. 6d. cloth. * 1871

“ Professor (utler’s book 1a a useful in in full with a useful index.*'—
summary of the law and of the
which have been made iu it The

COOTE’'S ADMIRALTY PRACTICE.-8econd Edition.
THE PRACTICE OF THE HIGH, COURT
OF ADMIRALTY OF ENG[LAND: also the Practice of the
Judicial Committee of Her Majesty's Most Hotourable Privy
Council in Admiralty Appeals, with Forms and Bills of Costas.
By HENXRY CHARLES CooTE, F.S.A., one of the Examinersof the
High Court of Admiralty, Author of **The Practice of the Court
of Probate,” &c. Second Edition, almost entirely re-written ;
and with a SUPPLEMENT containing the County Court Practice
sn Admiralty, the Act, Rules, Orders, &c. 8vo. 16s. cloth. 1869

THE LAW EXAMINATION JOURNAL.

THE LAW EXAMINATION JOURNAL. Edited by
HerserT NEwMAN MozLEY, M.A., Fellow of King's Coilsge,
Cambridge; and of Lincoln’s Inn, Esq., Barrister-at-Law.

Price 15. sach Number, by post 12. 1d. Nos. 34 & 36 idouble mumber}, price .,

by post 2. 2d.
®.* AU dack numbers, commencing with No. 1., may be had.
*_* Copics of Vol. I'Poontaining Nos. 1 to 14, with full and
., may now be Aad, 18s. in cloth.
Vol. IT., containing Nos. 15 to W, swith Inder, pries in , 16e,

1I1., containing Nos. 39 1o 45, price 18s
IV., containing Nas. 48 10
to Vols.
price 8d. sach
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'L&’B ROMAN LAW, Translated by PRICHARD

and NASMITH.

THE HISTORY OF ROMAN LAW, from the Text of

Ortolan’s

istoire do la Législation®Romaine et Généralisation du

Droit (edition of 1870). Trunslated, with the Author’s permission,
and Supplemented by a Chronometrical Chart of’Roman History.
By 1. 'F PRICHARD, Esq., F.8.8,, and DAviD NaAsMITH, Esc!l.,
LL.D., Barristers-at-Law. 8vo. 28s. cloth, 1871

‘i‘n We kn:tXbOf no ‘;3:’%' which.oi(? 1ouxff
fon, e ita 8O oct a el o
:gm a taxt~-Look ought to be.{nOl the

translation before us, it is enough to
say, that it is a faithful representation
of the original.” —Law Magasine,

KELLY'S CONVEYANCING DBAFTSMAN.—2nd Edit.

THE DRAFTSMAN: containing a Collection of Concise
Procedents and Forms in Conveyancing; with Introductory

Observations and Fracticul Notes.

Second Edition.

“Mr. Knlly’s object is to give a fow
precedents of oach of those instrumenta
which are mowst, commonly required 1n

offier, and for which prece-

are not n&wuyu to e met with in
ordinary books on cunveyanoing.
idea in 8 good one, and the prece-

all mn!amndfixzhtlwt}mﬂ&m'. gener-
O e character contem-
K;:%m:m&a author's demign. We
ve been favoursbly impressed with

[ of several of the precedents
in this book, and practitioners who
already adopted forms of their

Post 8vo. 12s. 6. cloth.

By James H. Kriry.
1881

own will probably find it advantageous
to collate them with thuse given by Mr.
Kelly. Fach set of precedents is pre-
by u few terse and practical ob-
tione,” —Soticitors' Journal.

'Buch statcments of law and facts as
are contained in the work are aocurate.”
— Law Journal,

“ It cng@ginn mnttkm- not found in the
more ambitious works on con
and we venture to think that Mﬂé
will find it a useful supplement to his
reading on the subject of conveyano-
ing."’—~ Law Examination Journal,

"REDMAN ON ARBITRATIONS AND AWARDS.—

Becond Edition.

A CONCISE TREATISE on the LAW OF ARBI-
TRATIONS and AWARDS; with an Appendix of Precedents
and Statutes. By JosEpn HawortH REDMAN, of the Middle

Temple,
Law of
18s. cloth.

“ The arrangement is good, .
oloar, and the work exhaustive. Theye
i» a useful & of precedents and
statutes, & very good index.”" —Law

: "Mh&%tangmfﬁm
n pewction. ordinary law on
:‘Fivm al.artly and in a
sccesadble form, and

the index is o good ome.”

“We have 20 doudt but that the

., Barnster-at-Law, Author of ‘‘ A Treatise on the
ilway Compames as Carriers.” 2nd Edition. 8vo.

1884
work will be usefal. The _
351\‘ mmmngm.:ddm
wn.
managed. The law is
a8 We fan

while

of the vol t to
m. ume, cught to make the
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OLIFFORD & STEPHENS' REFEREES’ PZOTIOE,
1873.

THE PRACTICE OF THE COURT OF REFEREES
on PRIVATE BILLS IN PARLIAMENT;,with Reports of
Cases as to the Jocus Jtandi of Petitioners decided during the
Sessidns 1867—72. By Freperick CLIFForD, of the Middle
Temple, and PEMBROKE S. STEPHENS, of Lincoln’s Inn, ™
Barnsters-at-Law. 2 vols. royul 8vo. 8/, 10s. cloth.

In continuation of the above, Roye Bro.,

Vol. I. Part 1., 31s. 64.; Part €1., 15s.: Vol. II. Part 1., 124, ___,
Part I1., 12s. 64.; Part II1., 12s. 64.: Part IV, 15s.: and Vol. IIL
Part 1., 15s.; Part I1., 15s.; Part I11., 15¢.; Part IV, 15s.

CASES DBCIDED DURING THE SESSIONS 1873
to 1884, by the COURT OF REFEREES on PRIVATE BILIS
in PARLIAMENT. By Faeperick Crirrorp and A. G.
RickaRrbs, Esqs., Barristers-ut-Law.

[
In eontinuation of the ﬁbore, Roy. 8vo., setwed,

Vol. 1. Part 1., 12¢. 6d. ; Part I, 9s. ; Purt I11., 16a.

CASES DECIDED DURING THE S8ESSIONS 1885—
1888, by the COURT of REFEREES on PRIVATE BIL[S in
PARLIAMENT. By A. G. RicKkarps and M. J. MICHAEL,
Bsquires, Barristers-at-Law

GURNEY'S SHORTHAND.—Eighteenth Edition.

A TEXT BOOK OF THE GURNEY SYSTEM OF
SHORTHAND. 18th Edition. Edited by W. B. GUrNEY &
Soxs, Shorthand Writers to the Houses of P’arliament. Post
8vo. 3e. cloth. ®

LAW OF NEGLIGENCE.
A TREATISE on the LAW applicable to NEGLIGENCE.

By TaoMas W. S8auNDERS, Esq., ister -at-Law, Becorder of

Bath. 1 vol. poat.Svo. 9s. cloth. 1871
“ is sdmirable ; while small “We find very considerables

in bulk, it contuins that is  displa refurences to the amm

’ arrangement issuch  are given m move fully, and on a

resdily refer toit. Amongst mmm rational than is common
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DIXON'S LAW OF PARTNERSHIP.

A TREATISE ON THE LA}?V OF PARTNERSHIP.
By J. D1xonN, of Lincoln's Inn, Esq., Barrister-at-Law, Editor
of “Lush’s Common Law Practice.” 1voh 8vo. 22s. cloth. 1866

' Ho has evidently bestowed upon this ~ that of a philosophical lawyer. Mr.
bouk the same oonacientious labourand  Dixon’'s is purely and exclusively prac-

gmmung industry for which e had  tical from to end. We
compliment him some months since, ine that very few gquestions are
when reviewing his edition of { Lush’s  like

to come before the practitioner
Practioce of the Bupeﬁur(‘,oumsf Law,” which Mr. Dixon’s book will not be
and, as a result, he has proguced a

found to solve. We have only to add,
clourly written and well wrranged ma-  that the value of the book is very
nual upon one of the most unportant

) mgterially increased by an excellent
.t;mnoh«s of our mercantile law.” —/Law  marginal summmary and a very copious
ournal,

index.''—Law Magasine and Review.
* Mr. Lindley’s view of the subject is

MIOHAEL & WILL'S GAS AND WATER SUPPLY.
Third Edition.

THE L@W RELATING TO GAS AND WATER:
comprising the Rights and Duties, as well of Local Authorities
as of Private Companies in regard thereto, and including all
Legislation to the close of the last Session of Parliament. By
W. H. Micaaer, Q.C., and J. Surzess WLy, Q.C. Third

Edition. By M. J. MicuaEkL, of the Middle Temple, Barristef-
at-law, 8vo. 30s. 1884

“The Taw of Gas and Water, b
Meams. Michae! and Will, has reach
a second edition, and the authors tell

had been executed with oare, akill and
ability This edition is a decided im-
provement on the first, and therefore

Mo that they have not only brought the
aw down to the present time but they
havere-wiitten a comaidernble ion of
the u%v'lmimhﬂy with reference to tieml applicstion of the Acts of Parlis-
gus.

en the first eition apprared  moent relating to gus and water supply.”
we expressed an opinion thnt.tKework —Lgw Times. ey

wg nﬁa add m;mthl:;dngfnmrél i[t isa vg:rk
whic ] ound its to
the hands o‘!mu)u in{erested in &:y prac-

©“

DAVIS ON REGISTRATION.—Second Edition. With
Supplement.

THE LAW of REGISTRATION, PARLIAMENTARY,
and MUNICIPAL, with all the STATUTES and CASES.
With a Supplement comprising the Cases decided on Appeal
on the Purliamentpry and Municipal Registration Act, 1878,
By J. E. Davis, Esq., Barrister-at-Law. Post 8vo., 15s. cloth.

1880
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PLUMPTRE ON THE LAW OF CONTBAOL

A SUMMARY OF THE
LAW OF SIMPLE CONTRACTS.

PRINCIPLES OF THE
By Craowe C. M.

PLUMPTRE, of the Middle Temple,

! Ew“iswr-at-l'mw.
ggla?dle Templg Comon Law Scholar, Hilary Term, 1877.)

8vo. 8s. cloth.

1879

*2® A Companion Work to Underhill on Torts.

** In our last volume we had ocersion
to mention with approbation two works

Mr. Arthur Underhill, A Suminary
of the Law of Torts, and a Concise
Manual of the law relating to Trusts
and Trustees; the firmt nrthm hgd
resched a second edition, and in its
pre tion the author of the present
work was associated with Mr. Under-
hill In the preparation of this bouk
Mr. Plumptre has agopted the lines lnd
down by . Underhidl, by means of
short rulem and sub-rulea he prosents s
surnmary of the leading principles re-
lating to the law of sumple contructs
with the decisions of the Courts by whaeh
they are illustmated  Part [ desle with
the partich to a mmple contiuct, and
treats of those perwons exempted from
the performance of thetr contructs by ¢
rvason of incapacity, such as infants,
married women, lunatics, drunkards,
oonvicts and bankrupta Chapter 4 is
devoted to contructs by corporatams
and by agents, and the following chap-
‘u!u'to partoners and partneralups gener-

,‘

*In Part 11, we have the
partas of_a mmple contract, the consent
uf the plrties, the conmderation, the pro-
mise, oqptracts illegal at common law
and by statute, and fraudulent con-
tructs

* Part ITI givew rules for making a
mmple contrw €, aod treats of contracts
within the 4th and 17th sections of the
Btatute of Frauds, MNtatutes of Limi-
tation , the dischurge of the obligation
tuposed by the cuntract by perform-
atoe ; by mutual agrecinent ; by aooned
and satisfaction, and by aperation of
luw ;. oral evidenoe a wrnitien con-
tracts ; damages , and contracts

* The hook contains qumh of one
hundred rules, all ably llustrated
by cnses, and a very full and well-
compiled index fastlitates referenoe.
It 1s more particularly addressed to
students, but  practitioners of both
brauches of the legal profession will
find it a useful and trustworthygruide.’’
B of the ~

BARRY'S PRACTICE OF CONVEYANCING.

A TREATISE on

the PRACTICE of CONVEY,

ANCING. By W. Wuittaker Darry, Esq., of Lincoln's Inn,
Barrister-at-Law, late holder of the Studentship of the Inns of
Court, and Author of *‘ The Statutory Junsdiction of the Court

of Chancery.” 8vo. 18s. cI8th.

** This treatise supplies «+ want which The treatise is the production of
bhas boen felt. Mr. Barry's work  permon of great merit and
is what it professes to be, s P e ."-—-«Mamlglr;r{avu;:;.i. bl
treatise on practice of conveyancing *The work 18 agrecably
in which the theoretical rules vf real  written, and ably vJudL!fuﬂumbjm

roperty law are referred to only for  in hand.”—Jwstice qf the

purpoee of clucidating the practice.

FORMS IN CONVEYANCING.

FORMS and PRECEDENTS in CNVEYANCING;
with Introduction and Practical Notes. By W. WHITTAXER
Barzy, of Lincoln’'s Inn, Barrister-at-Law, Author of s
“ Treatise on the Practice of Conveyancing.” 8vo. 2ls. cl. 1872
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KEBTBL&?’B TREATIES.

HERTSLET’S TREATIES of Commerce, Navigation,
Blave Trade, Post Office Communications, Co ghty &c., at
resent subssting between Great Hritain and Foreign Powers.
Eompiled from Authentic Documents by EDWARD HERTSLET,
Esq., C.B., Librarian and Keeper of the Papersof the Fordign
Oftice. 16 Vols. 8vo. 22!, 6s.

*4* Vol. I price 12s., Vol. I1. price 12s., Vol. III. price 18s., Vol, IV. price 18s., Vol. V.
price %0u., Vol. V1. price 2hw., Vol. VI1. price 30s., Vol. VIII. price 80a., Vol. IX.
price $0a., Vol. X. price 30aqVol. X1 price 80s., Vol. XII. price 40s., Vol. XIII.
price 428, Vol. XIV. price 42z, Vol. XV, price 428, Vol. XVI., price 25e.
cloth, may be had separately (o complete aets. Vol. XVI. contamns an Index of
Bubjects to the Fifteen published Volimnes, _

HERTSLET'S TREATIES ON TRADE AND TARIFFS.
TREATIES AND TARIFFS regulating the Trade

between Great Britain and Foreign Nations, and extracts of the
Treaties betwnen Foreign Powers, containing ** Most Favoured
Nation" Cluuses npplicable to Great Britain in forco on the 1st
January, 18756, « By Ebwanp HekrsLer, Esq., C.B., Librarian
and Kooper of the DPapers, Foreign Office.  Part 1. (Austria).
Royal 8vo. 7s. 6d. vfoth. Part I1. (Turkey). 15s. cloth.
Part I3l. (Italy). 13s. cloth. Part IV. (China). 10s. cloth,
Part V. (Spain). 1/ 1s. cloth. Part VI, (Japan). 13s. cloth.

heraMs LAW OF COMPENSATION.—S8econd Edit.

COMYENSATION to LAND and HOUSE OWNERS:
being o Treatise on the Law of the @ympensation for Interests
in Lands, &c. puyable by Railway and other Public Companies ;
with an Apliendix of Forms and Statutes. By TioMas DUNBAR
INnarAM, of Lincoln's Inn, Edq., Barrister-at-Law, now Profeesor
of Jurisprudence and Indian Law in the Presidency College,
Calcutta. Second Edition. ByJ.J. ELMES, of the Inner Temple,
Esq., Burrister-at-Law. DPost 8vo. 12s. cloth. 1869

* Whether for companies taking land * This work to be
peep as its matter.
be & welcome guide. With this in his  edition is & third larger the first
hand the Joyal adviser of A compsny,or it containa twice as many cases, and an
of an ovwner and ootupier frhose pro- mh?«lindm It was much called for
and doubtless will be found very ueslul

for it, oannot fail to wrm = by the At
Ty, for M, sanmot {a pext y practitiones
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HIGGINS'S DIGEST OF PATENT CASES

A DIGEST of the REPORTED CASES relati
Law angd Practice of LETTERS PATENT for INVE

to the
10ONS,

decided from the passing ©f the Statute of Mondpolies to the

ix:gent time.

“Mr. Higgins's work will be useful
as & work of reference. Upwands of 700
cases are digested ; and, besides a table
of contents, there i & full 1ndex to the
subject matter ; and that index, which
greatly enhances the valuc of the hook,
must have cost the suthor murb tame,
labour and thought - - Law Joursal,

** This 13 ementinlly,’ says Mr @ig-

in his preface, * a book of reference !

t remains to be added whother the

By Cremext Hiceins, MA., F.CH.,, of the
er Temple? Barrister-at-Taw. 8vo. 10s. cloth, net.

1875

It is only frur to say that we think it is;
and we will add, that the
of Auliject matter (chronologioal under
each heading, the date, and double or
vven greble references being

to every deasion:, nud the neat
wref plly executed index {which w de-
aidedly above the average) are such as
no reader of ¢ easentially a book of refer-
vnoe’ could guarrel with." 8¢

Journal.

compilation is rchiable and exhaustive.

LAWSON ON PATENTS, &c.--8econd Edition.

LAW AND PRACTICE UNDER THE PATENTS,
DESIGNS AND TRADE MARKS ACTS, 1883 ta 1888, with the
Practice in Actions for the Ipfringement of Patent, and an Ap-

ndix of Orders and Form&. By WiLLiaxM XorToN LAWSON,

A., of Lincoln's Inn, Barnster-at-Law, Recorder of Rich-
mond. Just published, in 1 vol. dewny 8vo., 26s. cloth,

DOWELL’S INCOME TAX LAWS.—8econd E.dition.
THE INCOME TAX LAWS at present in force in the

United Kinslom, with practica] Notes, A I)pcndicea and & copigna

Index. By STEPHEN DowiLr, M.A., of Lincoln’s Inn, Asmstant

Solicitor of Inland Revenue. Second Edation. 1 vol., dewmy 8vo.,
10s. cloth 1883

DAVIS'S CRIMINAL LAW CONSOLIDATION

THE CRIMINAL LAW ("ONSOLIDATION ACTS,
1861 ; with an Introduction and practical Notes, illustruted by
a copious reference to Cases decided by the Court of Criminal
Appeal. Together with Alphabetical Tables of Offences, as well
those punishahle upon Summsry Conviction as upon Indictment,
and including the Offences under the New Bungn_ tcy Act, #o

as to present at one view the Ram(mlar fleuce, the
old or new Statute upon which it is founfled, and the Limits of
Punishment; and a full Index. By Jaxrs Epwarp Davis,
Esq., Barrister-at-Law. 12mo. 10s. cloth. 1861
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SHEEFORDY SUCCESSION, PROBATE AND LEGACY
DUTIES.—8econd Edition.

THE LAW relating to the PROBATE, LEGACY
and SUCCESSION DUTIES in EN@LAND, IRELAND and
SCOTLAND, including all the Statutes and the Decisions on
those Bubjects: with Forms and Officiale Regulations. By
L.EONARD SHELFORD, Esg., of the Middle Temple, Barnster-at-

Law. The Second Edition, with many Alterations and Additions.
12mo. 16s. cloth. 1861

BAYLISS LAW OF DOMESTIC SERVANTS.
By Monckton.—Fourth Edijon.

THE RIGHTS, DUTIES AND RELATIONS OF
DOMESTIC SERVANTS AND THEIR MASTERS AND
MISTRESSES. With a short Account of Servants’ Institutions,
&c., and their Advantages. By T. HeEnry BaYus, M.A.,
Barrister-at-Law, of the Inner Temple. Fourth Edition, with
consudorable Additions, by Ebwarn P, Monckrown, Esq., B.A.,
Barristor-at-law, of the Inuer Temple. Fscap. 8vo. 25 1873

SEABORNE'S LAW OF VENDORS & PURCHASERS.
Third Edition. "

A CONCISE MANUAL of the LAW of VENDORS
and PURCHASERS of REAL PROPERTY. 3rd Edition. By
HENKY SuABORNE, Solicitor.  Post Bvo. 12s. 64d. cloth. 1884

*o* Thixwork in dessigued to furnish Practittoners with an rasy meanse of reterence to the
Statuwtory, bnactnients and Jwdicsol Decisions regulating the Transfer vf Real Pro-
prrty, and also to bring these authorities v a compendious shape under the atlention
nf Studenta,

** The book before us coutnins 1 gl the most important Uranches of the

), espocially of practical information  law. The student will find this book

aa tfdhe course of conveyanong matters 8 useful introduction to & dry and
in wolicitars' oftices, which may be use-  Qifficult subject.” -Lawe Kcamination

ful to students ™ - Solicwors’ Jouraai, i

* We will do Mr Scaborne the justice ** Intended to furnish a ready means

{0 sy that we Lelieve his work will be  of to the enactments and deci-

of same usn to articled and othor clerks niunmmiug thet branch of the law.”

{n wlicitors' officee, who have not the  — TAe Times.

:)mmnny or inclination to refor to the “* The book will be found of use to the
dard wdiks from which hus is comm:  legul pructitioner, inasmuch as it will

80 far as regards established points ot

“The walue of Mr. Seaborne’s book  law, be a handwr work of reference than

ocongiuts in its being the moet concise the‘unger treatises we have named.” —
sammary ever yet published of one of  Atheacrum.

INSTITUTES OF ROMAN

THE INSTITUTES OF ROMAN LAW. Part1,
containing the Sourceg of the Roman Law and its External
History the Decline of the Eastern and Western Empires.
By FrEvERick Tomxins, M.A., D.C.L., Barrister-st-Law, of
Lancoln's Inn. Roy.8vo.12. (To be completed in 3 Parts.) 1867
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MACASKIE'S LAW OF BILLS OF SALE.

THE LAW RELATING TO BILLS OF SALE: with
Notes upon Fraudulent Agsignments and Preferences, and the
Doctrine of Reputed Ownership in kruptey; and en
Appendix of e Statutes, Precedents and Forms. By Stuamt

CASKIE, of Gray's Inn, Barrister-at-Law, some time holder
of a First Class Studentship, Certificate of Honour, and the
Barstow Law Scholarship of the Fodr Inus of Court, &c. Post
8vo. 8s. cloth.

DREWRY’S EQUITY €#LEADER.

A CONCISE TREATISE on the Principles of EQUITY
PLEADING, with Precedents. By (. STEWART DrEWRY, Esq.,
of the Inner €ewyple, Barrister-at-Law. 12mo. 6s. boards.

GAIUS’ ROMAN LAW. By Tomkins and Lemon.

{Dedaented by prrmission to Lord Chaseellny 1 atherley 3

THE COMMENTARIES of GAIUS on the ROMAN
LAW: with an English Translation and Jnnotations. By
FREDERICK J. TomkiNs, Esq., M.A., D.CL., and WiLLiAM
S}EOKGE LesoN, Esq., LL.B., Barnsters-at-Law, of Lincoln's

8vo. 27s. extru cloth. . 1869

MOSELEY ON CONTRABAND OF WAR. *

WHAT IS CONTRABAND OF WAR AND WHAT

IS NOT. A Treatise compriring ull the American and
Authorities on the Subject. By Josern MoseLEY, Esq.,
Barmister-at-Law. Post 8vo. 5s. cloth.

SMITH'S BAR EDUCATION.

A HISTORY of EDUCATION for the ENGLISH
BAR, with SUGGESTIONS as to SUBJECTS and METHQODS
of STUDY. By Puruir AnsTik SMriTy, Esq., M.A., LL.B,,
Barrister-at-Law. 8&vo. 9s. cloth. 1860

LUSHINGTON'S NAVAL PRIZE LAW.

A MANUAL of NAVAL PRIZE YAW. By Gobreey
Lussanorox, of the Inner Temple, Esq., Barrster-at-Law.
Royal 8vo. 10s. 6d. cloth. 1866



28 LAW WORKS PUBLISHED BY

WAGGETT\GN PATENTS.

THE LAW AND PRACTICE RELATING TO THE
PROLONGATION OF THE TERM OF LETTERS PATENT
FOR INVENTIONS, with full Table of Cases and Synopsis
of Colonial and Forcign Laws, &c. By J. ¥. WAGEETT, M. A,

Oxon., of Lincoln's Inn, Barrister-at-Law. In 1 vol. 8vo.,
7s. cloth,

HEALES'S HISTORY AND LAW OF PEWS.

THE HISTORY and the LAW of CHURCH SEATS
or PEWS, By Avrrep Heavres, F.8.A., Proctor in Doctors’
Commons. 2 vols. 8vo. 16s. cloth. ¢ 1872

* Altogether we can commend Mr of the author's industry, talent and

mlen's book am a well conceived and  learning.” — Law Journal,
well executed work, which is evidence

BRABROOK’'S WORK ON CO-OFPERATION.

THE LAW and PRACTICE of CO-OPERATIVE or
IN])U"XTRIAL and PROVIDENT SOCIETIES ; including the
Wmdmg-up Clauses, to which are added the Law of France on
tho same sybject, and Remarks on Trades Unions. By EpwaARD
W. Brasrook, F.8.A., of Lincoln's Inn, Esq., Barrister-at-Law,
ﬁ@stanhﬂegistmr of Friendly Societies in England. Gs.cl. 1869

OCOOMBS' SOLICITORSE’ BOOKKEERING.

A MA‘N UAL OF SOLICITORS’ BOOKKEEPING:
comprising practical exempliffcations of a concise and simple
plan of Double Entry, with Forms of Account and other Books
relating to Bills of Costa, Cash, &c., showing their operation,
giving directions for keeping, poating and balancing them, and
instructions for drawing costs. Adapted for a lafge or emall,

sole or partnership business. By W. B. Cooxss, Law Aoccountant
and Coste Draftaman. § vol. 8vo. 10s. 6d. cloth. 1868

®e”® The nariows in the work, the 7-
i Ml From the ]
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WIGRAM ON WILLS.—Fourth Edition.

’

AN EXAMINATION OF THE RULES OF LAW
rasgctgxﬁrthe Admission of EXTRINSIC EVIDENOE in Aid
of the EBRPRETATIQN of WILLS. By the®Right Hou. Sir
JAMES WiGRAM, Knt. The Fourth Edition,prepared for the press,

ith the sanetion of the learned Author, by W. KNox Wiaran,
§.A.,of Lincoln’sInn, Esq., Burrister-at-Law. 8vo.1ls.cl. 1838

-
LAWRENCE'S PARTITION ACTS, 1868 and 18786.

THE COMPULSORY SALR OF REAL ESTATE
under the POWERS of the PARTITION ACT, 1865, as Amended
by the Partition Act, 187§, By PriLip HENRY LAWRENCE, of
Lincolu’s Inn, Esq., Barnster-at-Law.  8vo. 8. cloth. 1877

“Mr. Lawrence is evidently ae- suit  On the sale of land the whole

uainted with his subject He explains subjret an ably treated, and the book
3\0 state of the law previous o the contams, amomngyt other things, & valu-
Btatute of 188%,4n4d the ineans by which able solection of Joading onmes on the
under it persons may hnow maintain a sublect." —J ustice of the

BUND'S LAW OF SALMON FISHERTES.

THE LAW relating to the SALMON FISHERIES
of ENGLAND and WALES, as amended by *The Ralmon
Fishery Act, 1873;" withgthe Statutes and Cuses, By J. W.
WiLLis Buxp, M.A., LL.B., of Lincoln's Inn,"Barrister-at- Law,
Vice-Chairmun Severn Fishery Board. Post 8vo. 13s. ¢l. 1876

* Mr. Bund has done the work exeel- “ We have always found his opinjon
lently well, and nothing further in thas sound, and his explanatiofis clenr and
way can be degired.*- The Ficld lued.”' —Land and Water.

TROWER'S CHURCH BUILDING LAWS, Continued
to 1874.

THE LAW of the BUILDING of CHURCHES?
PARSONAGES, and SCHOOLS, and of the Division of Parishes
and Places. By CHARLES Francis TRower, M.A., of the Inner
Temple, Esq., Barrister-at-Law, late Fellow of Exeter College,
Oxford, and late Secretry of Presentations to Lord Chancellor

Westbury. Post 8vo. 9s. cloth. 1874
*.* The Supplement may be had separately, price 1a. sefloed,
NP

BULLEY & BUND’S NEW BANKRUPTOY MANUAL.

A MANUAL OF THE LAW AND PRACTICE
OF BANKRUPTCY as Amended and Comsolidated by the
Statutes of 1859, with an APPENDIX containing the Statutes,
Orders and Forms. By Jomx F. BrLLey, B.A., and J. W,
Wiiuis Buxp, M.A., LL.B., Barristers-a8-Law. 12mo. 184. cloth.
With a Supplement including the Orders to April, 1870.

¢ ¢ The Supplement may bs Aad ssparately, 11, sewed.
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ISTERIAL SYNOPSIS.—Thirteenth Edit.

ThE MAGISTERIAL SYNOPSIS: a Practical Guide
for Magistrates, their Clerks, Solicitors, and Constables; com-

rising SBummary Convictions and Indictable Offences, with their
gemlties, Pumshments, Procedurd, &c.; al habetmd#/
tabularly arranged :*with a Copi )

much enlurged. By TuoMas

* Twelve editions in twedty-
eight years say more for the prac-
tical utility of this work thau any
pumber of favourable reviews. Yet
we feel bound to accord t8 the
learned Recordor of Bath the praise
of having fully maintained in the
presont edition the well-earned re-

utation of this useful book.” —

Law Magazine,

**The industrious, capable and

ous Index.

. SAUNDERS, Esq.; Metropolifan
Police Magistrate. In 2 vols. 8vo. 63s. cloth; 73s. calf.

and

Thirteenth Edition,

1881

Synopsis. The law administered
by magistrates, like almost every
other branch of our jurisprudence,
govs on growing almost every day
of thelegal year, and a new edition
of auch a work as this every few

cars means no small amount of

abour on the part of the editor.
We are glad to ses that Mr. Saun-
ders has bestowed great care in the
revision of the index, which is now

instaking Recorder of Bath (Mr. a feature in the work.”— Law
. W, Saunders) has edited the  Times.
twelfth edition of Oke's Magisterial

OKE’S HANDY BOOK OF TH% GAME LAWS.—8rd Ed.
A HANDY BOOK OF THE GAME LAWS; containing
the whole Law as to (lame, Iiacences and Certificates, Gun
Licences, Poaching Prevention, Trespass, Rabbits, Deer, Dogs,
Birds ahd Poisoned Grain, Sea Birds, Wild Birds, and Wild*
Fowl, and the Rating of Game throughout the United Kingdom.
Systematitally arranged, with the Acts, Decisions, Notes and
orms, &c. Third Kdition. With Supplement to 1881, con-
taining the Wild Birds Protection Act, 1880, and the Ground
~agqme Act, 1850. By J. W. WiLLts Buyp, M.A., LL.B., of
Lincoln’s Inn, Esq., Barrister-at-Law; Vice-Chairman of the
Severn Fishery Board. Dost 8Bvo. 16s. cloth. 1881

*s* The Supplement may be had sepgrately, 2s. 6d. sewed.

“A book on the Game Laws,
brought up to the present time,
and inclubing the recont acts with
regard to wild fowl, &c., was mu
noeded, and lglr. Willli;udn&nd has
most opportunely sup o want
by bri o out a mgi!ad and en-
larged edition of the very useful
handy book of which the late Mr.
Oke was the author." — The Field,

«*The editorship of the present
publication has, we are m to
sy, fallon fnto such able VY
those of Mr. Willia Bund. 1In con-

clusion, we would obeerve that the
present edition of the above work
will be found by legal men or others
who require any reliable informa-

tti:n ‘on any lsub ect :onux::ohd with
3 e Jaws, o greatest
pmch'm nﬁl‘ity. and ﬂndt landed

roprietors, farmers, an -ﬂﬂ-
&&?m’l\ find ‘Oke's Game Lawn’
an invaluable iti their

calightcning themslvem oo a sahe
ves oD &
oct w%y affocts them.”—
and Water.
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OKE’S MAGISTERIAL FORMULIST.—Sixt) Edition.

THE MAGISTERIAL FORMULIST:

ing a*Com-

plete Collection of Forms and Precedents for practical use in
all Casgs out of Quartor Sessions, and in Parochial Matters, by
Magistrates, their Clerks, dttornies and Constablel. By GEORGE

C. OkE. Sixth Edition, enlarged and 1
W. SaunpERs, Es@, Metropolitan Police

8vo. 38s. cloth; 43s. calf.

‘““Mr. Saunders has not been
called upon to perform the func-
tions of an annotator merely. He
has had to create, just as Mr. Oke
created when he wrote his book.
This, of course, has necessitated
the enlargement and remod®ling
of the index. No wark probably is
in more use in the offices of
trates than ‘Oke’s Formulist.' That
it should be scliable and compre-

roved. By TuoMas
agistrate. In1 vol.
1881

hgud recent enactments is of the
very first maportance. In selocting
Mr. Saunders to follow in the steps
of Mr. Oke the publishers exercisnd
wigge discretion, and we congratu-
late both author and publishers
upon the complete and very ex-
cellent manner in which this edition
has been prepared and is now pre-
sented to the profession.” —Law
Times.

OKE’S LAWS A8 TO LICENBING INNS, &c.—2nd Edit.

THE LAWS AS
containing

']‘\()
the Licensing Acts, 1872 and 1874, and the other

LICENSING INNS, &o.;

Acts in force as to Ale-houses, Beer-houses, Wige and Refroesh-
ment-houses, Shops, &c., where Intoxicating Liquors are sold,
and Billiard and Occasionaf Licences. Systegatically arranged,
with Explanatory Notes, the suthorized Forms of Liceuces,

Tables of Offonces, Index, &c.

By GEonGe C.OKE. 2ad edit. by
W.C.GLEN, Esq., Barrister-at-Law.  Post 8vo. 10s. clgth.

1874

OKE’S FISHERY LAWS.-8econd Edition by Bund.
THE FISHERY LAWS: A Handy Book of the Fishery

Laws: containing the Law as to Fisheries, Private and Public,
in the Inland Waters of England and Wales, and the Fmsh,

water Fisheries Presorvation Act, 1878,

Systematically® ar-

ranged : with the Acts, Decisionk, Notes, and Forms, by Gzoror
C. OKE. Second Edition, with Supplement containing the Act
of 1884, with Notes, by J. W. WiLLis Buxp, M.A,, .B., of

Lincoln's Inn, Barrister-at- Law, Chairman of the Severn Fishery
1884

Board. Post 8vo. 6s. cloth.

o

OKE'S LAW OF TURNPIKE ROADS.—Second Edit.

THE LAW OF TURNPIKE ROADS; comprising the
whole of the General Acts now in force, including those of 1861 ;

the Acts as to Union of Trusts, for fucilitating Arran

gements with

their Creditoss; as to the interference by Railways with Roads,

their Non;re
&c., practi

ir, and enforcing Coutributions from Parishes,
y arranged. With Caseg, copious Notes, all the

neceseary Forms, and an elaborate Index, &c. By Gzuorasm

C. Oxg. Second Edition.

12mo. 18s. cloth.

1861



32 LAW WORKS PUBLISHED BY

CLEREE AND BRETT'S CONVEYANCING AOCTS.—
Third Edition.

THE CONVEYANOING ACTS, THE VENDOR AND
PURCHASER ACT, THE SOLICITORY (REMUNEBATI(SN
ACT, and the General Order made thercunder; with Notes and
By AugrEy St. JouN CLERkE, B.A., and
Tuomas Brert, LL.B.,, B.A., both of the Middle Temple,

an Introduction.

Third"Edition.

Esquires, Barristers-at-Law.
post 8vo., 12s. 6d. cloth.

‘* This little book is one of the most
useful works on the Conveyancing Acta
and with students, perhaps, the most
po?ullr."-—J wrist, August, 1889,

*! The third edition of Messrn. Clerke
& Brett's work on the Conveyancei
Act will deservedly maintuin the hi
reputation gained by thoe former edi-
tions. Tho oanes are well noted up to
date," —Law Times, Iy 97, 1849,

“* We are glad to welcome, after the
lapee of weveral years, a new edition of
thin excellent work. We can commend
the book ag an oxtremaly handy and
complote mit-ion of the Acts.”—Solici-
ters' Journal, July 37, 1849,

“ We do not think the student could
have & better work to aswist him in his
wtudy of these all-important Acta, and
wo most heartily commeond the work to

10849,

iia volume deserves hearty com-
mendation, for the work throughbeut is
characterzed b{ concisences in arrange-
ment, patient labour in research, and
tnhohtg; acouraoy in mm}ad Ain
. in
the work, #o far at least as our perusal

Just published,
16889

has served as a test, their precise effect
given, and, as the authors say, much in
the nature of conjooctural interpretation
in the provious editions has now been
replace t',lgh the authority of express
decimion, e result 18 eminently satis-
fucwry."wlhrsﬁ Court, Aug. 21, 1889,
“The first edition of this book was
puhlished 1n 1881, and it became evident
tha. its combination of topic and treat-
mept would make 1t popular. That it
was capable of expansion 18 shown b
the fact that the authors have ad
more than two hundred and fifty cases
in the present edition. The ossea bear-
ing directly on the Act are to be found
in their proper places, and the authors
continue their practice of i

discussing
uentions mgge-wd by the mections
gmlt with in their nomy The table of

casca is admirably full, gi the re-
ferences to all the reports besides thoee
which the authoms, under a mistake
which it ia hard to kill, call the autho-
rined reporta. The index is good, ex-
cept for its ref buack to the table
of contgnts under hoad of the Acts
dealt with.” —Law Jowrnal, August 17,

RUEGG'S EXFLOYERS' LIABILITY AOT.

A TREATISE upon the EMPLOYERS' ‘LIABILITY
ACT, 1880, with Rulegy Forms and Decided Cases. By A. H.

), of the Middle Temple, Barrister-at-Law.

8vo. Ba. cloth.

1 vol. post
1881
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HUNT'S BOUNDARIES, FENCES & FORNSHORES.—
Third Edition.

A TREATISE on thg LAW of BOUNDARIES and
YENCES in relation to the Sea-shore amd Sea-bed; Publio
anll Private ﬁivers tnd Lakes; Mines and Privats Properties
Generally; Railways, Highways, ayd other Ways and Roads,
Canals, and Waterworks; Parishes and Counties; Inclosures,
&ec. Together with the Rules of Evidence and the Remedies
applicable thersto, and including th& Law of I'arty-walls and
Party-structures, both Gcgcmlly and within the Maetropolia.

Third Edition.

“ There are few more fertile snurces
of b than those dealt with in
Mr. Hunt's valusble book, 1t is sutt-
cient here to sy that the volume vught
to have & larger cireulation than ondi-
n&hyt belf;nmf to dluw bouks, that it
o to be found 1n every country

tleman's library, that the cases gv
ught down to the latost date, #hd
that it is curefully pre . clearly
Mwnwen' and well edited." —Law Mag-
ne.

¢ It speaks well for this book, that it

80 00N 1t a second edition.
That ita utility has been approcated s
shown by its succoss. Mr Hunt has
availed himaelf of the opportunity of o
second edition to note up all the cases to
this time, and to extend comsderally
some of the chapters, especially that
which trests of nghts of property on

By AnrcuinaLp Broww, Bsq., of the Middle
Temple, Bargster-at-Law. Iu 1 vol. post 8vo. 14s. cloth.

1884

and the subjocts of aen
and o

Mr. Hunt chowe & good subject for

A treatise an Boundaries and

and Huyrhtx ty the Neashore, and

are not surpris<d to fad that a

T ahiton of hiw book has v

for The peesent edition contsins

much new matter. The chagptor espo-

cudly which trvits on righta of property
on the seashore, which ﬁa& ’

made to the chapters relafing to the
feucing of the property of mune owners
and ruilway compmnies Il the casew
which have been decided sinoe the work
first appeared have been intrduced in
their proper places Thue it will e
scent thas new rdition hasu B
value.''-

COLLIER'S LAW OE, CONTRIBUTORIES.

A TREATISE on the LAW OF CONTRIBUTORIES
in the Winding-up of Joint-Stogk Companies.
CoLLIER, of the Inner Temple, Esq., Barrister-at-Law. Post 8vo,

9¢. cloth.

1875

“Mz. Collier has not shrunk from
pointing out his views aa to the recom-
cilability of apperently deci-
sions or as 10 man ints on the
B etabioms T the o Sk
any g or puspose -
trating above remnarks, we think we
mw-din this trontion
to favourable considerstion of the
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THE BAA\BXAMIN ATION JOURNAL.

THE BAR EXAMINATION JOURNAL, containing
the Examination Papers on all the subjects, with Answers, set
at the Generil Examination for Cgll to the Bar. Edited by
A. D. Tyssen, B.G L., M.A,, Sir R. K, WiLson, Bart., M.A.,
and W. D. Ebpwarps, LL.B., Barrsters-a¢-Laws 3s. each,.b
post 3s. 1d. Nos. 3, 6, 9, 10, 11, 12, 13, 14, 15 and 16, Hil.
1872 to Hil. 1878, both incjusive, may now be had.

*.® Ao, 18 is a double number, price 6s., by post 85, 2d. Nos. 1,2, 4, 5, 7 and 8 are out
qf print, .
——

THE PRELIMINARY EXAMINATION JOURNAL,
And Students’ Literary Magazine.
Edited by Jaxes ErLe Bexnax, formerly of King’s College, London;
Author of ‘‘The Student’s Examination Guide,’’ &c.

Now Complete in Eighteen Numbers, containing all the Questions, with Answers,
from 1871 to 1875, and to be had in 1 Vol. 8vo,, price 18s. oloth

Nos. I. to XVIII. may still be had, price 1s. each,’by post ls. 1d.

CUTLER'S QIVIL SERVICE OF INDIA.

ON REPORTING CARES dor their PERIODICAL
EXAMINATIONS by SELECTED CANDIDATES for the
CIVIL SERVICE of INDIA. Bemng a Lecture delivered on
Wednesday, June 12, 1867, at King's College, London. By
Joux ('utrer, B.A., of Lincoln’s Inn, Barrister-at-Law, Pro-
fossor of English Law and Jurisprudence, and Professor of
Indian Jurisprudence at King's College, London. 8vo. 1s.

BROWNING'S DIVORCE AND MATRIMONIAL
PRACTICE.

THE PRACTICE and PROCEDURE of the COURT
for DIVORCE AND MATRIMONTIAL CAUSES, includin %
the Acts, Rules, Orders, Copious Notes of Cases and Forms o
Practical Proceedings, with Tables of Costs. By W. ErxNsT

BrowNING, Esq., of the Inner Templg, Barrister-at-Law. Post
8vo. 8s. cloth. 1862

PHILLIPS'S LAW OF LUNACY. :

THE LAW CONCERNING LUNATICS, IDIOTS,
and PERSONS OF *UNSOUND MIND. By Cranres P.
Parrps, M.A., of Lincoln’s Inn, Eaq., Barrister-at-Law, and
Commissioner in Lunacy. Post 8vo. 18s. cloth. 1858
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STEVENS'S ELEMENTS OF MERCANTILEPLAW,

THE ELEMENTS OF MERCANTILE LAW. ~ By
T. M. 8tEvEns, M.A., B.C.L., Barrister-at-Law. Just pub-
lished, ift 1 vol. post 8vo. 10s. 6d. cloth. .

LAND LAWS.
STATEMENT OF THE LAND LAWS. By the

Council of the Incorporated Law Society of the United King-
dom. Royal 8vo. la sewed; by post 1s. 1d. 1886

UNDERHILL'S ‘ FREEDOM OF LAND.”

“ FREEDOM OF LAND,” axp WHAT 1T IMPLIES.
By ARTHUR ¥ NDERNILL, LL.D., of Lincoln's Inn, Barrister-at-
Law. 8vo. ls. sewed; by post 1s. 1d.

HOLLAND ON THE FORM OF THE LAW.

ESSAYS upon the FORM of the LAW.® By Tuomas
ErskiNE HorrLaxp, M.A.2 Fellow of Exefer College, and
Chichele Professor of International Law in the UUniversty of
Oxford, and of Lincolu’s Inn, Esq., Barrister-at-Law. 8vo.
~ . cloth. . 1870

Cngle, Jun., PRECEDENTS IN PLEADING.--Third
ition.

CHITTY, Jux., PRECEDENTS in PLEADING;
copious Notes on Pructice, Pleading and Ewvidencs, by the
Josern CHITTY, Jun., Esq. Third Edition. By the late
ToupsoN Currry, Esm, and by Lrornic Tewrre, R. G.
WrLLiaMS, and CHARLES JEFFERY, Lbsqrs., Barnsters-at-
Law. Complete in 1 vol. royal 8vo. 384. cloth. s 1868

The Doctrine of Continuous Voyages as ap lied to
CONTRABAND of WAR and BLOCKADE, cont with the
DECLARATI®N of PARIS of 1856. By Sir Travers Twiss,
Q.C., D.C.L., &c., &c., President of the Bremen Conference,
1876. Read before the Association for ghe Reform and Codifi-
cation of the Law of Nations at the Antwerp Conference, 1877.
8vo. 2s. 8d. sewed.
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Mr. Justige Lush's Common Law Practice. By Dixon.
Thirfll Editi%. LUSH’S PRACTICE of the SUPERIOR
COURTS of COMMON LAW at WESTMINSTER, in Actions
and Proceedings over which they have a common Juriadiction;
with Introdudtory Treatises respecting Parties to Actions; Attor-
nies and Town Agents, their Quaﬁﬁcations, Rights, Duties,
Privileges and Disabilities; the Mode of# Suinf, whethersin
Person or by Attorney, in Forma Pauperis, &c. &c. &c.; and
an Appendix, containing the wuthorized Tables of Costs and
Foos, Forms of Proceadings and Writs of Execution. Third
Edition. By Joseru DixoN, of Lincoln's Inn, Esq., Barrister-
at-Law. 2 vols. 8vo. 463.‘ cloth. 1865

The Law and Facts of the Alal,ama Case with Reference

to tho Geneva Arbitration. By James O’Dowp, Esq., Barrister-
at-Law. 8vo. 23 sewed.

Gray's Treatise on the Law of Costs in Actions and
othor PROCEEDLINGS in the Courts of Copnmon Law at
Wostminster. By JouN Gray, Esq., of the Middle Temple,
Barrister-at-Taw.  8vo. 21s. cloth. 1853

Rules and. Regulations to be observed in all Causes,
SUITS and PROCEEDINGS institpted in the Consistory Court
of London fromeand after the 26ih June, 1877. By Order of
the Judge. Royal 8vo. 1s. sewed.

Pullipg's Practical Comgendinm of the Law and Usage.
of MERCANTILE ACCOUNTS; describing the various Rules
of Law aflecting them, the ordinary mode in which they are
entered in Account Books, and the various Forms of Proceeding,
and Rules of Pleading, and Evidence for their Investigation at

%mﬁn Law, in Equity, Bankmx»tcv and Insolvency, or by

itration. With a SUPPLEMENT, containing the Law of
Joint Stock Companies’ Accounts, under the Winding-up Acts
of 1848 and 1849. By ALEXANDER PULLING, Eaq., of the Inner
Temple, Barrister-at-Law. 12mo. 95 ’

Foreshore Rights. Reportof Caseof Williamsv. Nicholson
for removiLg Shingle from thHe Foreshore at Withernsea. Heard
31st May, 1870, at Hull. 8vo. ls. seted.

Hamel's International Law.—International Law in oon-
nexion with Municipal Statutee relating to the Commeroe,
Rights and Liabilities of the Subjects of Neutral: 3tates pending
Foreign War; oonsidered with reference to the Case of the
*“Alexandra,” seized under the provisions of the Forei
Enlistment Act. By fxuix Harokavi HaMxL, of the Inner
Temple, Barrister-at-Law. Post 8vo. 3s. sewed.
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Keyser on the Law relating to Transactjons one®the
STOCK EXCHANGE. By Henxry Kevser, Esq., of the
Middle Temple, Barristor-at-Law. 12mo. 8. clot{x.

A Memoir of Lord Ryndhurst. Bé William Bidney
GiBson, Es% M.A., F.S.A., Barrister-a w, of lancoln’s

Secon !)ditiox’, enlarged. 8vo. 2s. 6d. cloth.

The Laws of Barbados. (By Authority.) Royal 8vo. 21s. cl.

Pearce's History of the Inns of Court and Chancery;
with Notices of their Ancient Discipline, Rules, Orders and Cus-
toms, Readings, Moots, Masques, Refels and Entertainments,
including an account of the.minent Men of the Four Learned
and Honourable Socicties —Lincoln's Inn, the Inner Temple, the
Middle Temple, and Gray's Inn, &c. By RoperT R. PEARCE,
Esqg., Barriste:-ut—Law. 8vo. 8a. cloth.

A Practical Treatise on the Law of Advowsons. By
J. MIREROUSE, ®sy., Burrister-at-Law.  8vo. 14s. boards.

Williams' Introduction to the Principles and Practice
of Pleading in the Superior Courts of Luw, cmbraging an Qutline
of the who?e Procoedings 1n an Action at Luw, on ﬂotirm and at
Judges' Chambers; togother With the Rules of Plpading and Prac-
tice, and Forms of all the principal Proceedings. By WATKIN
WirriaMs, M.P., of the Inner Temple, Esq., Barrister-at-Law.
" 0. 12s. cloth.

The Lord’'s Table: its true Rubrical Position. The
Purchas Judgment not reliable. The Power of the Laity and
Churchwardens to prevent Romanizing. Suggestions to the
Laity and Parishes for the due ordering of the Table at Com-
munion Time. The Rubrical Position of the Celebrant.
H. F. NApPPER, Solicitor. 8vo. 1, sewed.

Deane’'s Law of Blockade, as contained in the Judgments
of Dr. Lushington and theg'ases on Blockade decided during 1854.
ByJ.P.DeaxE,D.C.L..Advocatein Doctors’Commons. 8vo.10s.cl.

Linklater's Digest of and Indgx to the New Baakruptey
ACT, and the accompanying Acts of 1869. By Joux LINKLATER,
Bolicitor. Second Edition. Imperial 8vo. 3s. 6d. sewed.

Pothier's Treatise on the Contract of Partnership.
Translated from the French, with Notes, by O. D. Tupor, Esq.
Barrister-at-Law. 8vo. 5s. cloth.

Norman's Treatise on the Law and Practice relating to
LETTERS PATENT for INVENTION®. By JoBx PaxTox
Noruaw, MLA., of the Inner Temple, Barrister-at-Law. Post
8vo. 7s. 6d. cloth.
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Saint on Pegistration. Voters and their Registration :
comprising tho Representation of the People Act, 1884 and the
Regmstration, Redistribution of Seats, and Medical Relief Dis-
ualification @emoval Acts, 1885 ; with Notes and Index. By
. J. HeATH BAINT Eeq., B.A., of the Inner Temple, Barnster-
at-Law. TIn 1 vol. post 8vo. 10s. 6d. cloth, . 1885

8aint’s Registration Cases. Second Edition. A Digest
of PARLIAMENTARY and MUNICTPAL REGISTRATION
CASES.,  Containing an Abstract of the (Cases Decided on
Appoal from the Decisions of Revising Barristers during the
Period commencing 1843 and ending 1886, Second Edition.
By Joun Jamus HEATH SAINT, Esq., B.A., of the Inner Temple
and Midlund Cireuit, Burriator-at—%aw, Recorder of Leicester,

Author of  Naint's Manual of Registration.” In 1 vol. post
8vo, 12a. cloth. 1887

Mozley, The Married Women's Property Acts, with an
Introduction and Notes on the Act of 1882, SV‘?. 28, 6d. sewed.

1883

Francillon's Law Lectures. Second Series. Lectures,
FLEMENTARY and FAMILIAR, on ENGLISH LAW. By

James Fran#vroxn, lsq., County Court Judge. First and
Second Series, 12'\'0. Ss. euch, clotly

Gaches' Town Councillors and Burgesses Manual. The
TOWN COUNCILLORS AND BURGESSES MANUAL: a
populardigest of Municipul und Sanitary Law, with informas
tion as to Charters of Incorporation, and a useful Collection of
Forms, corpecially wdupted for newly incorporated Boroughs.

By Lous Gacurs, LIL.M., B.A., of the Inner Temple, Eaq.,
Barrister-at-Law. Post 8vo. 7s. cloth.

% Parkinson's Handy-Book for the Common Law Judges’

CHAMBERS, By Gro. H. ParkinsoN, Chamber Clerk to the
Hon. Mr. Justico Bylos. 12mo. 7s. cloth.

A Treatise on the Law of Sherifk with Practical Forms
and Precodents. By Ricnarp CLARKE NEWELL, Esq., D.C.L,,
Barnsteg-at-Law, Fellow of lgug(lulen College,Oxford. 8vo. 1l 1s.

Fearne's Chart, Historical and Legigraphiocal, of Landed
Property in England, from the time of the Saxons to the present
Ara, displaying at one view the Tenures, Modes of Descent and
Power of Alienation of Launds in England at all times during that

Period. On a sheet, coloured, Gs.; on a roller,

The Ancient Land Settlement of land. A Leoture
delivered at Universgy College, London, October 17th, 1871.

By J. W. WiLLis Buxp, M.A., Professor of Constitutional Law
and History. 8vo. 1a. sewed.
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Eeclestagtical Lato.

The Case of the Rev. G. C. Gorham against the Bishop
of Exeter, as heard and dggermined by the Judictal Committoo
oi the Pn Counail on a peal from the Arghes Court of Cantor-

DWARD §. Moorg, M.A., Barrister-at-law, Author
o?ﬁoore 8 Privy Coum,ﬂ rts. Rm ul 8vo. 8s. cloth.

Coote’'s Practice of the Eoclesx 1t1cal Courts, with Forms
and Tables of Costs. By HreNry CHARLES C()DTL Proctor in
Doctors’ Comnmons, &c.  One thick val. 8vo. 288, bourds.

Burder v. Heath. Judgment delivered on November 2,
1861, by the Right Honorable Stepifey LusiiNgTon, D.C.L..
Dean of the Archos. Folio®™s. sewad.

The Law relating to Ritualism in the United Church of
England and Ircland. By F. H. HaMEL, Esq., Barrister-at-
an 12mo. g 5. sewed.

Archdeacon Hale's Essay on the Union between Church
and STATE, amd the Extablishment by Law of the Protestant
Reformed Religion i Inglund, lreland and Scotland. By
W. 1. Have, M. A., Archdeacon of Loudon.  8vo. 1a. sowed.

J udiment of the Privy Council in the Case of Hebbert
v. Purchas. Edited by Ln“ s Bullock, of the Inner Temple,
Barrister-at-Law. Roval M‘» 2x.

Judgment delivered by Right Hon. Lord Cairns on behalf
of the Judicial € umm:ttm of the Privy Council in the Casn of
Martin v. Muckonochie,  Edited by W Er~yst Browsiwes, .,
Barrister-at-Law., Roval Xvo. s 6d, powed,

Judgment of the Right Hon. 8ir Robert J. Phillimore,
Otlicial Principal of the Court of Arches, with Cases of Martin v,
Muckonochie and Flamank v. Simpson. BEdited by WaLTER
G. F. PriLLiMoRre, B.A., of the M}ldrUM Temple, &c. Secopds
Edition, royal 8vo. 21, 61, sowed.

The Judgment of the Dean of the Arches, also the Judg-
ment of the PRIVY COUNCIL, in laddell {clerk) and Horne
and others against WesteMton, and Liddell (clerk) and Park and
Evans against Beal. Edited by A. F. Bayronp, LL D. R05a1
8vo. 3s. 64. sewed.

The Case of Lo ishop of Cape Town, emb
the opinions of theJ (»olonml Court hxtherto unpublished,
together with the docwxon of the Privy Council, and l’relnmnnry
O ations by the Editor. Royal 8vo. 64, sewed.

The Law of the Building of Churches, Parsonages and
Schools, and of the Division of Parishes and Placos—continued
to 1874. By Cmarires Fraxcis TRowkRr, M.A., Barrister-at-
Law. Post 8vo. 94. cloth. o

The History and Law of Church Seats or Pews.
A.HzALEs, F.8.A., Proctorin Doctors’Commons. 2 vols. 8va.16s. c{



