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PREFACE
—f—

HE want of an official manual of Indian military
law has been much felt in the past, and the
changes which will shortly be introduced into that
law when the Indian Army Act, 1911, is brought into
force furnish a suitable opportunity for the appearance
of such a work. The present volume has therefore,
with the approval of the Government of India, been
prepared in the Judge Advocate General’s Department,

Part I contains a history of the law relating to
His Majesty’s Indian Forces, with a general account
of that law and its application under the Indian Army
Act, 1911, A chapter on the law of evidence appli-
cable to courts-martial under Indian military law is
added; subsequent chapters deal with such offences
against the ordinary criminal law of India as are
likely to engage the attention of these courts, and
with other legal matters a knowledge of which may be
useful to officers and soldiers of the Indian Army.

Part IT consists of a reprint of the Indian Army
Act, 1911, and the Statutory Rules issued thereunder.
To both Act and Rules are added copious notes which
will materially help courts and individual officers
concerned in the administration of Indian military
law.

In Part III will be found the text of certain Aects,
or portions of Acts, of the Indidn legislature which
are either referred to in the earlier paris of the
manual, or which are not generally accessible to mili-
tary officers in India.

Part IV contains all *‘ notifications >’ issued by the
Governor General in Council under the Indian Army
Act, 1911, up to the date of publication of this
manual ; also the forms sanctioned for use in the pre-
paration of court-martial warrants under that Act.



(i

An index, which has been made as full as possible,
completes the volume.

The War Office ‘“ Manual of Military Law >’ has
furnished the model on which the present work has
been compiled, and the rulings contained in that
manual have been largely drawn upon in its prepara-
tion, When the works of legal writers, other than the
authors of the above mentioned manual, have been
quoted, the source of the information in the text has
been indicated in o footnote. If in any case this has
been inadvertently omitted, the omission, on being
brought to notice, will be rectified in future reprints.

M. H. S. GROVER, Major-General,
Secretary to the Gorernment of India,
Army Department.



NOTE.

In a work covering so much ground there must inevitably be
errors; any corrections or suggestions will be gratefully received;
they should be addressed to—

The Editor,
(Manual of Indian Military Law),
Care of the Judge Advocate General in India,
Simla.
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MANUAL OF
INDIAN MILITARY LAW.

——

PART 1.

CHAPTER I.

INDIAN MILITARY LAW—ITS ORIGIN AND EXTENT.
(i) Introductory.

1. The Indian Army sprang from very small beginnings. of the
Guards were enrolled forythe protection of th{; factories o?: trading Ty
posts which were established by the Honourable East India
Company at Surat, Masulipatam, Armagon, Madras, Hooghly

and Balasore in the first half of the seventeenth century. Thesa

gusrds were at first intended to add to the dignity of the chief

officials as much as for a defensive purpose, and in some cases

special restrictions were even placed by treaty on their strength,

so as to prevent their acquiring any military importance.
Gradually, however, the organisation of these guards was im-

proved and from them sprang the Honourable East India Com-

pany's European and native troops. Both of these steadily in-

creased in numbers, until in 1857, when the native army reached

its maximum strength, it numbered (including local forces and
contingents, and a body of 88,000 military police) no less than

811,038 officers and men.?

2. Statutory provision was first made for the discipline of E.1. comgﬂ!’l
the Honourable East India Company’s troops by an Act® passed Mutiny Act.
in 1754 for *‘ punishing Mutiny and Desertion of officers and

soldiers in the service of the United Company of Merchants of

England trading to the East Indies, and for the punishment of

offences committed in the East Indies, or at the Island of Saint
Helena.’”” Bection 8 of this Act empowered the Crown to make

Articles of War for the government of these troops, and such

articles were accordingly made and published. The terms of the

Act are wide enough to cover both Edropean and native troops,

but the language of the articles themselves shows that they were
originally intended for Europeans only. In the absence of any

other code, however, the Governments of Bengal, Madras, and

Bombay seem to have applied these articles, with such modi-

fications and omissions as appeared necessary, to the bodies of

native troops maintained by them, of which the present Indian

Army is the descendant. In 1818, owing to doubts having arisen

a8 to the legal validity of the existing arrangements for the

1 Tmperial Gasetteer of India, 1907, Vol. IV, Ch. XL
237 Geo. 11, Cap. 9. !




Ch. 1.

Each Presidency
frames its own
code.

Government of
India Act, 1838,
and the

* Articles of
War,”

2 INDIAN MILITARY LAW—ITS ORIGIN AND EXTENT.

discipline of the native armies, provisions were inserted in th’e
Act® which was passed in that year to extend the Company’s
privileges for a further term, which legalised the existing system
and gave power to each of the Governments of Fort William, Z.F‘ort
Saint George and Bombay to make laws, regulations, and Articles
of War for the government of all officers and soldiers in their
respective services who were ** natives of the East Indxe’s or other
places within the limits of the Company's Charter.” It was
further provided in 1828¢ that such legislation should 'appl,v to
the native troops of each presidency, wherever serving, and
whether within or beyond His Majesty’s dominions.

3. Under the statutory sanction of these two enactments a
military code was framed by the government of each presidency
and put in force as regards its own troops. These codes still
followed to 8 great extent the Articles of War then applicable to
the Company’s Europeans, but the only punishments awardable
{0 native officers secm to have been death, dismissal, suspen-
sion, and reprimand, and to native soldiers, death and corporal
punishment. Transportation and imprisonment were not award-
able.

(ii) The Articles of War.

4. By section 78 of the Government of India Act, 1888,° the
power to legislate for the whole native army was restricted to
the Governor General in Council, and laws so made were
given general application to all *‘ native officers and soldiers '’
wherover serving. Obviously the native officers and soldiers here
referred to are the ‘‘ natives of the East Indies or other places
within the limits of the Company’s Charter '’ of the earlier legis-
lation. This is confirmed by the fact that in later legislation®
the existence in India of three military codes is recognised—i.e.,
that of the Queen’s troops, that of the Company's Europeans,
and that of the Company’s troops who are ‘* natives of the East
Tndies or other places within the limits of the Company's Char-
ter.”” TUnder the powers conferred upon it by the Act of 1883
the Indian Legislature for the first time provided a common code
for the native armies of India in 1845, ** Articles of War "' for
those armies heing enacted by the Governor General in Council
as Act XX of that vear. This Act was shortly after repealed and
replaced bv Act XIX of 1847 which, having been frequently
amended” in the intervening period, was in its turn repealed by
Act XXIX of 1861 (an Act to consolidate and amend the Articles
of War for the Government of the Native Officers and soldiers in
Her Majesty’s Indian Army). This was repealed by Act V of
1860 (* the Indian Articles of War **) which replaced it. In
the preamble to this Act reference is for the first time made to
** native officers, soldiers, and other persons in Her Majesty's
Indian Army,”’ thus recognising the existence of what are com-
monly known as ** followers.’

3 58 Geo IIT, Cap. 155, sections 96 and 97.

4 4 Geo. IV, Cap 81, rection 63,

& 8 and 4 Will. IV, Cap. 85.

e R A A

T Ae or in i 1850, XXX VI of 1850, II
of 1854, X of 1856, VIII of 1857, XXXII of 1857, and VI of 1860.0 50, I




Present Code. s

8. The amalgamation of the three native armies into one in Ch. L,
1895 necessitated considerable amendments in the *‘ Indian ,...4mes of
Articles of War.”' These amendments were effected by Act XII ¢ Articles” in
of 1894 and the Indian Articles of War, as altered by this Act, 1904
and by various minor amending Aects,® furnished the statutory
basis of the Indian military code until 1911. As time went on,
however, and the Indian Army began to take its share in the
imperial responsibilities of the British Army, it was found that
an Act originally framed for three separate local forces, each
serving as a rule in its own Presidency, failed to provide adequate-
ly for the discipline and administration of that army under
modern conditions. Owing also to the mass of amendments
super-imposed on the original articles, these were often difficult
to understand, and sometimes even self-contradictory.

6. The amendment of the Indian Articles of War was there- The Indian,
fore again taken up in 1908, but the consideration then given to Ay Ach 191l
the subject showed that & new consolidating and amending Act
would be necessary, any further amendment of the articles of
1869 being only likely to accentuate the existing confusion. A
Bill was accordingly drafted consolidating the existing law as to
the Indian Army into one simple and comprehensive enactment
and adding such provisions as experience had shown to be neces-
sary. This was passed into law on the 16th March 1911 as the
* Indian Army Act * and will come into effect shortly after the
appearance of this work. All previous Acts dealing with the
subject are repealed by section 127 of this Act.

(iii) Present Code.

7. The present military code of the Indian Army is thus gples and other
contained in the Indian Army Act, and in certain rules and other *' 'iﬂ.mfld‘:‘e;"’
matters which, being made in pursuance of the Act by author- !*8Ist®
ities therein empowered to do so, have the force of law. Ex-
amples of this latter class of ** subordinate legislation *' are the
Rules framed by the Governor General in Council under section
113 of the Act, and those as to *‘ minor punishments *’ contained
in Army Regulations, India, Volume II, which derive their
statutory force from orders issued by the Commander-in-Chief
in pursuance of section 20 of the Act.

8. We have now to consider what persons are made subject Pargons porma-
to this code. ?!ensi:’n mil
The Regular Forces include the Indian Army,® and all per- »™
sons in the Regular Forces are primd facie subject to the Army
Act,! i.e., to the code of the British Army. Such of the Regular
Forces, however, as are officers, soldiers or followers in His
Majesty's Indian Forces are, if *‘ natives of India,’’ made subject
to Indian military law!! and are, to be tried and punished in
accordance with that law. ** Natives of India »’ are, for the pur-
poses of the Army Act, defined'? as ‘* persons triable and punish-

8 Acts of Governor General in Council, XII of 1891, I of 1900, I of
1901, IX of 1901. XIII of 1904, and V of 1905.

9 A A, section 190 (8).

1' A. A., sections 175 (1), 176 (1)

n 4, A., section 180 (2) (a).

13 A A, section 190 (
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able under Indian military law,’’—which is, in its turn, defined'®
as ** the Articles of War or other matters made, enacted, or in
force, or which may hereafter be made, enacted, or in force under
the authority of the Government of India.’” The position there-
fore is that those persons in His Majesty’'s Indian Forces for
whom the Indian legislature, acting within the extent of its
legislative powers, has provided a military code, are subject to
that code and are tried and punished in accordance with it
instead of in accordance with the Army Act. The Indian legis-
lature has, by section 73 of the Government of India Act, 1888,'*
referred to above, power to make laws for all native officers and
soldiers—that is for all persons permanently subject to military
law and regularly commissioned, appointed, or enrolled into the
military service of the Crown 1n India who are *‘ natives of the
East Indies or other places within the limits of the Company's
Charter ""—in fact for all Asiatics in the Indian Army. Under
the power thus conferred upon it, that legislature has applied'®
the Indian Army Act to the following classes—

(1) Native Officers, who are defined!® as per<ons commis-
sioned, gazetted or in pay as officers holding o
native rank in His Majesty's Indian Forces. These
are sometimes called ** Indian Officers.”

(2) Warrant officers, who are defined'? as persons appoint-
ed, gazetted or in pay as native warrant officers in
His Majecty's Indian Forces. At present these
exist only in the Indian Subordinate Medical Depart-
ment.

(8) Persons enrolled under the Indian Army Act, or any
previous Act which it has superseded.!s

Thesa classes are subject to the Act at all times and wherever
they may be serving.!® All persons commissioned, appointed or
enrolled into the Indian Army must, of course, be natives of the
East Indies or other places within the limits of the Comjany’s
Charter. The enlistment of Europeans for service in India nnly
is absolutely forbidden by an Imperial statute,? while the en-
listment into the Indian Army of any other persons who are not
natives of the East Indies, etc., would not subject these persons
to the Indian military code when outside of British India or the
territories of allied States. Such persons might then however
become subject to the Army Act.

9. In addition to those persons who are permanently included

®in the military forces of the Crown, civilians who accompany

these forces into the field must of necessity be subject to military
disoi?line. Accordingly we find that the Indian Army Act is

also*! applied to—
¢ Persons not otherwise subject to military law, who, on
active service, in camp, on the march, or at any

. A., section 1€0 (2) (b).
4 Will. IV, Cap- 85.
A.,section 2 (1) (a), .
A., section 7 (2).
A., section 7 (3).
A, rection 127,
. IV, Cap. 85, section 73, also A. A., section 180 (2) (a).
ic., Cap. 100.
ion 2 (1) (o).
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Application of the Act. 5

trontier post specified by the Governor General in Ch.1,
Council by notification in this behalf, are employed —
by, or are in the service of, or are followers of, or
accompany any portion of, His Majesty’s Forces."

The power of the Indian legislature to make laws for this

class of persons does not rest upon the Government of India Act,
1833, cited above, but on certain other statutes,*? and it is only
necessary now to point out that the sbove provision does mnot
operate so as to subject Europeans, British or foreign, to Indian
military law when they accompany His Majesty's Forces
under the circumstences mentioned. Such persons are however
subject to the Army Act (British) when they accompany these
forces on active service beyond the seas as defined in that Act.?
Its operation as to non-Europeans who are not native Indian
subjects of His Majesty is in some cases doubtful, and may
depend on the employment of the person concerned and the
locality of the service. Any civilian, however, who is on active
service with a British-Indian force, and is not subject to the
Indian Army Act, will be subject to the Army Act,*® so that no
one will escape entirely from military diseipline.

10. The position of other military and semi.military bodies Other military
such as the Imperial Service Troops, the Military Police, the bodiesinIndia
Fro?‘tier Militia, and Levies, will be considered in another chap-
ter.

2]

CHAPTER Il

THE INDIAN ARMY ACT.

(i) Application of the Act.

1. This chapter is intended to give a general account of the scheme of
Indian Army Act and to show its scope and purpose. Certain chapter.
explanations of a general character, which would be out
of place in the notes to particular sections, are also contained in
it. For a detailed explanation of the Act reference should how-
ever be made to these notes.

2. The first chapter of the Indian Army Act is concerned I.A. A, sections
with the application of Indian military law, certain matters con- 2and3.
nected with that application, and the definition of terms
used in the Act. The application of Indian military law has
already been fully considered.?* Persons subject to the Indian
Army Act under clause (a) or (b) of section 2 (I) remein so
subject till dismissed or discharged, those subject under clause (c)
only so long as the conditions contemplated therein continue. See-
tion 8 corresponds to article 2 of the ** Indian Articles of War,” as
amended in 1894, and paragraph 4 of the Statement of Objects

2 24 and 25 Vio, Cap. 67, section 22; 28 and 29 Vie., Cap. 17, sce-

+tion 1 ; 82 and 88 Vio, 98, section 1.
B A A, sections 175 (7), (8), 176 (9), (10).
% oo Ghapter VIL. B, 6117 ), o

35 See Chapter I.
26 Repealed by section 127 of the I A. A.



Ch. 1L

1. A, A,, rection
5.

1. A, A,, section
6.
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and Reasons which accompanied the Indian Articles of War
Amendment Bill of that year shows that this article was suggested
by section 175 (8) of the Army Act. The old article 2, however,
went 8 good deal further than the Army Act by meking it pos.
sible for those who were ‘* deemed to be '’ native officers, warrant
officers and non-commissioned officers to enjoy the privileges of
these positions not only as regards their personal status [which is
all that section 175 (8) of the Army Act contemplates in the case
of civilians who are subject to it as officers] but also in their
relations to others. The present section, however, makes it
clear that the status conferred?” is a personal one and does not
give any command over others. The effeet of such a notification
as is referred to is that those who rank as native officers, warrant
officers and non-commissioned officers must, in their relations to
military law, be trcated in the same way as those who hold
corresponding ranks in the Indian Army;—for instance, a native
civil official who ranks as a native officer can be tried by no
military tribunal inferior to a general court-martial, while one
who ranks as a warrant officer can be tried by a district eourt-
martial but cannot he awarded corporal punishment by it.*®

3. Section 5 enables the provisions of the Indian Army Act
to be applied to any force (of military police, for instance) raised
and maintained in India by the Government of that country, but
which does not form part of the regular native army. It also
enables Government to arrange for such application by providing
suitable authorities and tribunals. Such a notification as it con-
templated by this section might, for instance, provide that, as
regards the force in respect of which it is issued, the functions
of the Commander-in-Chief or the officer commanding a division
should be exercised by some civil official, and those of a general
court-martial by some civil court or official.** A force to which
the Indian Army Act is thus applied does not thereby become
part of the regular army, nor subject to its tribunals. It merelv
adopts, as ifs code, a similar code to the code in force in that
army.

4. Section 6 provides for the discipline and administratian of
Indian troops when serving in colonies and dependencies under
the Imperial Government. The powers conferred by the Indian
Army Act on the commanders of armies, divisions and brigades
are, in the first instance, restricted to the officers holding such
commands in India or subject to the Indian authorities,?® and
the Governor General in Council is here authorised to make rules
as to the officers who shall exercise these powers as regards
Indian troops serving abroad, and also the limitations, if any, to
be placed upon such exercise. Cases can thus be provided for
as they arise, and in accordance with local circumstances, with-
out the necessity for fresh legislative action to meet every new
development. The want of a similar provision caused grave in-
convenience under the former ‘‘ Indian Articles of War.”

37 Any notifications under this section which appear before this work-
goes to prees will be found in Part IV.
» T s of vach . mofifiostion. under th d
9 For an e e of such & notification. under the correrponding pro-
AW P, 502,

inion of the I. . 80e Gagette of India, July 4th, 1908, Part I, p.
TN A. A, section 7 (). v Le



Definitions. 7

(ii) Definitions.

8. All the definitions in section 7 must be understood as
being subject to the reservation in the opening clause of that
section, i.e., they are not to be read into the Act if ** there ie
something repugnant in the subject or context.’”” An instance
of such a repugnance will be found in section 92 of the Act.
*¢ Officer "’ in this section cannot be used in the restricted sense
indicated in definition (5), as such a meaning would be repugnant
to the context, and must therefore be taken in its wider meaning
of * official.”” It will be noticed that, in some cases, terms are
defined in section 7 as ** meaning "’ such and such, and in others
as ** including ’’ some other person or thing. In the former case
the term defined is used as a synonym for a longer or more
cumbrous expression, but the legal effect of the enactment would
not be altered if the longer expression were used throughout
instead of the shorter. For instance, if, wherever *‘‘ officer ™’
oceurs in the Indian Army Act (but subject to the reservation
mentioned above) the words ‘‘ a person holding a commission in
His Majesty's land forces or a person commissioned, gazetted or
in pay as an officer holding & native rank in His Majesty's
Indian Forces '’ were used instead of that word, and wherever
** non-commissioned officer '’ occurred the words ‘' a person
attested under this Act holding a native non-commissioned
rank in His Majesty’s Indian Forces '’ were used, the legal
effect of the enactment would not differ from what it
now is. The effect of those definitions, or parts of defini-
tions, which declare that a term ‘‘includes’’ semething
else is somewhat different. Here the rosult is that wherever
the law, as it stands, applies to the class of persons, or things,
indicated by the first term, it will also apply to the class or
classes who are ** included,’’ though the natural meaning of the
English language might not indicate that it did apply to the
latter. For instance the expression ‘‘ non-commissioned officer ’*
does not, as it stands, necessarily cover an acting non-commis-
sioned officer, but the result of the concluding words of defini-
tion (4) is that, wherever the words ** non-commissioned officer **
oceur in the Act, they are also to be taken as applying to acting
non-commissioned officers, and an acting non-commissioned
officer cannot therefore be subjected to imprisonment as a sum-
mary award under section 20, neither can he be summarily
flogged by the provost marshal under clause (2) of section 24.
Similarly the words ‘* Judge-Advocate General ** do not, as they
stand, indicate a Deputy Judge-Advocate General, but the ex-
planation to section 85 of the Indiam Army Act shows that,
wherever in that section & power or duty is conferred or imposed
on the Judge-Advocate General in India a similar power or duty
is conferred or imposed on each Deputy Judge-Advocate General.

(iii) Enrolment and Attestation.

€. Everyone who is permanently subject to Indian military
law (except native officers and warrant officers) is subject to that

law by virtue of his ‘* Enrolment.”” This process, and the sub- “P!*

eequent attestation of certain enrolled persons, is described in
Chapter II and in the Rules made by the Governor General in
Council under the powers therein conferred upon him. The

Ch. O,

Deﬂnl:;;-nl.
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8 THE INDIAN ARMY ACT.

principle undetl{ing these provisions is that no person should be
permanently subjected to an exceptional and severe code, like
that contained in the Indian Army Act, without a definite act on,
his part, such act being susceptible of easy proof. ** Enrolment '
is tgorefore made & definite act recorded in a formal document,
the enrolment paper, which is itself made legal evidence of the
facts stated in it,?* and which shows clearly all the conditions of
the bargain which the enrolled person has made with the State.
In these respects it resembles the British soldier’s ** attestation."
The latter term is, in Indian military law, applied to the adminis-
tration to the enrolled person of the oath or affirmation of military
fidelity. It forms no part of the process of enrolment and this
oath or affirmation is only administered to combatants and the
higher classes of non-combatants. The ceremony iakes place
when the candidate is fit for duty, or has completed a prescribed
period of probation, and confers on the person admitted to it a
certain status and the privilege of not being ordinarily discharge-
able without reference, at least, to his Brigade Commander.*?
Only attested persons can rise to non-commissioned rank in the
Indian Army.?* Under the old law ‘* enrolment '’ (the entry of
& person’s name with his consent on the list of a corps or depart-
ment) did not involve any liability to ** general service '—i.e.,
there was no obligation upon the enrolled person to ** go wherever
he was ordered by land or sea,’’ which latter obligation attesta-
tion carried with it. It was on this account that a practice set
in of attesting everyone, menials included, who it was intended
should accompany the army into the field. There is no such
necessity under the present law as enrolment under the Indian
Army Act is, as & rule, for general service though special condi-
tions of enrolment can, if necessary, be ‘‘ prescribed '’ to meet
special cases. It has therefore been found possible to restrict
attestation, as indicated above, to combatants and those higher
classes of non-combatants whom the Government of India eon-
niders deserving of being treated on the tooting of combatants.?¢
The enrolment paper referred to above contains an official record
of the bargain made with the enrolled person on behalf of the
State, and the conditions of that bargain cannot be altered
except with the consent of the person concerned. An instance
of such consent is when a man, on being trained in special
duties, agrees to serve for longer than the term for which he
originally engaged. SBuch & variation of the conditions of
service is therefore recorded on the man’s enrolment paper and
signed by him. No separate attestation document is required
for the classes who are attested. The fact of attestation is in
each ease recorded on the enrolment paper and authenticated by
the signature of the attesting officer.

(iv) Dismissal and Discharge.

7. Having thus provided for the formal entry into the mili-
tary service of the Crown of those persons who are enrolled under
the Indian Army Act, that Act goes on to legislate for their
dismissal and discharge, as well as for the dismissal and dis-

31 J. A, A, section 91.

32 Rule 18.

3 1. A. A., section 7 (4).

2 For a list of these classes see Rule 8.
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charge of all others who are permanently subject to Indian  Ch,IIL
military law, i.6., native officers and warrant officers. A person —
once subject to Indian military law as a native officer, warrant
officer or person enrolled under the Act, remains so subject until
he dies or is formally dismissed or discharged. Ordinary dis.
charge (the process by which a person ceases to be subject to
military law) is dealt with in section 16 of the Act and in Rules
10, 11 and 18. The chief points to notice are that the discharge
must in every case be authorized as provided for in Rule 18 and
will take effect on the day on which a ** discharge certificate '
[Rule 11 (A)] is furnished to the person discharged, or from
some subsequent date specified in that certificate. In no case
can a discharge take effect from a date previous to that on which
the certificate is furnished. Dismissal, i.e., penal discharge, is
legislated for in sections 18, 14 and 15 of the Act and also (as a
court-martial punishment) in section 43. It involves, under
oxisting Regulations, the loss of any pension or gratuity which
the dismissed person may have earned. No authority except
the Governor General in Council, the Commander-in-Chief in
India, or a court-martial can dismiss a native officer unless he is
dismissed as a convict under section 15. The obligation im-
posed by section 15 upon the immediate commanding officer of
every convict, and the extent to which he may, or in some cases
must, delay his compliance with the section should be parti-
cularly noticed.*®* Dismissal is, like discharge, completed by
the delivery of a ‘* discharge certificate.’’3®

(v) Summary Reduction, ete.

8. Chapter IV deals with the summary reduction of non- Summary reduc.

commissioned officers, including acting non-commissioned g“?uﬁ,ﬂ,"f'
officers, and with punishments which are of a summary
nature. As to the former it need only be mentioned that sny non-
commissioned officer, including an acting non-commissioned
officer,®” can be reduced to a lower grade or the ranks by the
officer commanding a brigade or by any higher military authority
and that an acting non-commissioned can also be reduced by his
commanding officer.?®* Such reduction may, in each case, be
ordered either as a punishment or simply because the non-com-
missioned officer or acting non-commissioned officer has been
found to be unsuited to the position in which he was placed.
‘* Minor punishments ** and the officers who can award them
have been legislated for in orders issued by the Commander-in-
Chief under the authority conferred upon him by section 20.
These punishments are set forth in Army Regulations, India,
Volume II. Were it not that misunderstandings on this point
have actually occurred, it might be considered unnecessary to
remark that these punishments should only be awarded magis-
terially and after due investigation of the case in the presence
of the accused.

9. Section 21 permits of collective responsibility for losses of Losses of arms.
arms being legally enforced. Experience has shewn that such

35 See Rule 12, and notes thereto.
8 See Rules 11 and 154 (a).

87 1. A. A., section 7 (£).

38 L A A, seotion 19 (2).
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Ch, 1L, responsibility is the best safaguard for the security of the arms
of a company. The amount and incidence of fines levied ** under
this section, and the procedure to be observed in such cases, are
regulated by Rules 156 and 157 of the ‘* Indian Army Act Rules.”
Section 22 provides for the punishment of civilian fol-
lowers in camp and at frontier posts, while the remainder of the
chapter deals with the powers and duties of provost marshals..
It will be noticed that, except on active service, those officials
are no longer empowered to punish corporally persons under the
rank of non-commissioned officer who commit certain offerces in
their view or the view of their assistants; and that, when they do
punish such persons corporally on active service, the punishment
must be inflicted with the regulation cat.*°

(vi) Offences.

:ﬁg any and 10. Chapter V of the Indian Army Act classifies under
- various heads and defines the military and civil offences contained
in the late Indian Articles of War.4! These offences have been
defined in the same, or nearly the same, language as that of the
Articles. This language has been generally adhered to, though

not alwuga the best possible, as it was considered inadvisable to
change the forms of cxpression with which the army had become
familiar. In only a few cases therefore, where the language of the
articles was obscure or misleading, has any material alteration
been made. The principle of classification adopted in the British
Army Act has been followed in the arrangement of the present

Act. Offences of a similar character are grouped together and

the groups have, as regards military offences, been arranged in
such an order as to emphasise their relative military importance.

It must be remembered that Chapter IV of the Indian Penal
Code (‘‘ General Exceptions '’)*? applies to offences under special
laws, such as the Indian Army Act.** The definitions of all these

Subject to offences must therefore be read as subject to the above ** general
exceptions” of exceptions.”” Thus, if a non-commissioned officer is charged
.P.C, under section 89 (b) with striking a sepoy and proves that he

only did so in the exercise of his right of private defence, he will
be entitled to an acquittal (I. P. C., section 96). Similarly, if
a person charged with any offence under the Indian Army Act is
proved to have committed the offence while incapable, by reason
of insanity or involuntary intoxication, of knowing the nature of
his act or that it was either wrong or contrary to law, he is
entitled to the bonefit of section 84 or 85 of the Indian Penal
Code, as the case may be, and cannot be punished for what he
has done. .
(vii) Punishments.
Bystem on which 1. It will have been noticed that in Chapter V a mazimum
;'?;“.’.’m penalty is assigned to each offence or group of offences, and that
courts can award that penalty ** or such less punishment as is in
this Act mentioned.’” This is followed up, in Chapter VI, by
full directions as to the award of punishments and their nature.

3 1. A A, section 113 (2) (5)
© I A. A, section 24 (2).

a1 Act Vof 1869.

43 See Part 11T,

# L P. Q. gection 49.
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The opening section of this chapter details the punishments  Ch.m.
which are ordinarily awardable by courts-martial and classifies —_
them in order of severity. A court can thus, subject to the

limits imposed by the Act upon its own powers,** sentence an
offender to the maximum penalty assigned to the offence of

which it has convicted him or to any other punishment, appro-

priate to his class, which stands below it in the scale given in

this section. As a rule a court-martial can only award one
penalty (section 44), but, by section 47, an exception is made as

to certain punishments which may be combined with each other

or with any other punishment.

12. Section 45 is very important and specifies the only cases Corporal punish:
in which corporal punishment can now be awarded as a court- Mot
martial sentence. Before passing such a sentence, therefore,
courts should carefully study this section and the notes appended
to it. The remaining sections of this chapter call for no remarks.

(viii) Penal Deductions.

13. Chapter VII permits of certain penal deductions being Penal deduce
made from the pay and allowances of persons subject to Indian *oms.
military law, and follows, to a great extent, the corresponding
provisions of the Army Act.*® As in that Act, a wide range of
deductions which may be made is indicated, the exact deductions
which, within these limits, shall actually be enforced, being left
to regulations. Throughout this chapter the words ** pay and
allowances '’ arc used instead of ** ordinary pay,”” which is the
Army Act term. They cover staff pay and other allowances,
deductions from which are, as regards the British soldier, lega-
lised by Royal Warrant. In the Indian Army, on the other hand,
all such matters are provided for by regulations, which, unlike
the Royal Warrant, have not themselves the force of law. So
long, however, as the deductions ordered in these regulations do
not exceed the limits laid down in this chapter as to what may be
deducted, the position is legally as secure as under the Home
procedure.

(ix) Courts-martial; their constitution and jurisdiction.

14. In Chapter VIII are collected all the provisions of the Four kinds of
Indian Army Act relating to courts-martial. It deals, among court-martial.
other matters, with the constitution and jurisdiction of these
courts as well as with the more important points connected with
the procedure to be observed at trials before them, less important
points being left to he provided for im statutory Rules framed
under the Act. The chapter begins by enumerating the four
di.Eerent kinds of court-martial known to Indian military law,
vig, :—

General Courts-martial,

District Courts-martial,

Summary General Courts-martial, and
Summary Courts-martial.

The list is identical with that in the Indian Articles of War,
as amended in 1894, with the exception of regimental courts-

4 L A, A, sections 78 and 76,
S A A, section 191 o seq.
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martial which, owing to the existence of the summary court-
martial, were rarely held and have therefore been abolished. The
general and distriet courts-martial correspond to the tribunals
under the Army Act which are similarly designated, and the
summary general court-martial to the field general court-martial,
the only important differences being in the numbers of members
required in some cases, and in the circumstance that the presiden$
is not, in Indian Army Act trials, appointed by name, the senior
officer sitting as president as a matter of course.** Minor differ-
ences in procedure will be noticed in the chapter dealing with
courts-martial. 47

18. The summary court-martial is peculiar to the Indian
Army and therefore calls for more detailed notice. These courts
are of comparatively recent origin and were not introduced into
the regular army till after the mutiny of the greater part of the
Bengal Army in 1857. The discipline of the regular native army
had, for some time before that catastrophe, seriously deteriorated
and it was noticed that the irregular troops, and more especially
the Punjab Irregular Force, were in this respect in a much better
state than their comrades of the regular army. After the sup-
pression of the mutiny the reason for this difference was sought,
and it was found to be largely due to the position of comparative
insignificance occupied by the commandant of a regular regi-
ment, who had practically no power to punish or reward his own
men. In contrast to this, the commanding officer of a regiment
of the Punjab Irregular Force had almost absolute power in that
regiment, and could, under the system prevailing in the Force,
himself deal promptly and effectively with all military offenders.
This system appears to have had its origin in the union, frequent
in those days on the Fronmtier, of the functions of deputy com-
missioner, political officer, and military commandant, in one and
the same person. This union enabled the commanding officer, as
such, to convict and sentence a military offender, and thereafter
to issue a warrant for the execution of his sentence which was
respected by the civil and prison officials as emanating from him
in his civil and magisterial capacity. When a new Indian Army
came to be organised on the ruins of the old, it was realised that
the hands of the regimental commanding officer must be streng-
thened if the evils which had led to the practical disappearance
of the Bengal Army were to be avoided. With this object sum-
mary courts-martial were at first introduced tentatively, and
were in 1869 definitely established as part of the legal machinery
of the Indian Army.* They have proved peculiarly suited to the
conditions of that army and are now the tribunals by far the most
frequently utilised in it for the trial of military offenders.

16. Having thus enumerated its tribunals the Act goes on to
arrange for their constitution. A general, distriet or summary
general court-martial must in the first place be convened by an
officer properly empowered to do so. The Commander-in-Chief
in India has statutory power to himself convene (and confirm)
general courts-martial and to issue warrants empowering other

4T A A.. seotion 77
47 Chapter 1V.
43 Act V of 186).
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officers to do the same.*® The Commander-in-Chief, himself, and
any of these officers, can convene (and confirm) distriot courts-
martial and can issue warrants empowering other officers to do the
same.*® The authorities who can convene (and, where necessary,
confirm) summary general courts-martial are detailed in sec-
tion 62. A summary court-martial can be held by any of the
officers specified in section 64. The definition of ‘‘ commanding
officer '’ [section 7 (6)] must be remembered when interpreting
this, and a summary court-martial can therefore only be held by
a British officer, who is in actual command of one of the bodies
mentioned in section 64. The jurisdiotion of courts-martial is
next dealt with, second trials prohibited, and conflicts of juris-
diction between civil and military courts provided for. Section
71 is somewhat technical in its language, but the result is that,
as stated in the side note, ‘* trial by court-martial is no bar to sub-
sequent trial by oriminal court.”” The criminal court which
convicts a person who has been already punished under military
law for the same offence, or on the same facts, is however bound
to have regard to that punishment when passing its sentence.

(x) Powers of Courts-martial.

17. Sections 72 to 76 deal with the powers of courts-martial
as to persons, offences, and punishments. A gencral or summary
general court-martial can try any person subject to Indian mili-
tary law for any offence, a district court-martial can try any
person, except a native officer, for any offence, while a summary
court-martial is restricted both as to persons and offences, though
the restriction as to offences can be removed by superior author-
ity. Their powers of punishment also vary; a general or summary
general court-martial has full powers, a district court-martial
cannot award a higher punishment than two years’ rigorous im.
prisonment, while a summary court-martial is limited to one year
or gix months according to the status of the officer holding the
trial. Sections 77 to 87, supplemented by the greater part of
the Rules issued under section 118, describe the procedure to
be observed at trials by court-martial under the Indian Army Act,
and will be considered together in a later chapter. Section 88
directs that the Indian Evidence Act shall, subject to the pro-
visions of the Indian Army Act, apply to the proceedings of all
courts-martial held under the latter Act. Most of these provi-

sions are contained in sections 89 to 98 but a few occur elsewhere
in the Act.*

(xi) Courts-martial; their confirmation, ete.

18. The chapter concludes by making confirmation necessary
for the validity of all findings and sentences by general and dis-
trict courts-martial and of certain findings and sentences of
summary general courts-martial. The approval of superior
authority is also required in the case of summary courts-martial
held by junior officers in time of peace. Provision is made in

® 1. A. A, sections 54 and 95.
80 T. A, A, sections 55 and 96 ; for forms of warrants see Part IV.
81 See, for instance, the proviso to section 2 (1).
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14 ARREST AND INVESTIGATION OF CHARGES.

section 108 for a valid sentence being substituted for an invalid
one by certain of the higher military authorities, when such a
course appears to be necessary.

(xii) Execution of sentences.

19. The offender having been duly sentenced, and his sen-
tence, where necessary, confirmed, Chapter IX provides for its
execution. The Prisoners’ Act, 1900,°2 renders unnecessary the
elaborate provisions as to the execution of sentences of trans-
portation and imprisonment which found a place in the former
Articles of War, and all that is now required, in ordinary cases,
is to arrange for the tiansmission of military convicts and
prisoners to civil prisons, after which the above-mentioned Act
provides for their discipline and, when necessary, their transfer
to other such prisons or to conviet establishments. Forms of
committal warrants under section 107 are provided in an Ap-
pendix®®* to the Indian Army Act Rules as well as
warrants for use under section 109 when sentences, orders or
warrants are set aside or varied. This last class of warrant brings
the change, as it affects the prisoner, to the official notice of the
sugerintendent of the civil prison where he is confined and pro-
vi

,vides for his release or the modification of the punishment to be

Other provisions
of LA A

f
person char,
with an oﬂ‘me.

inflicted upon him. There are several forms of warrant for use
in different circumstances, and particular attention should there-
fore be paid by officers using them to the notes to section 109
where the proper warrant to be used in each case is clearly indi-
cated. The use of a wrong form of warrant might have serious

consequences.
(xiii) Other provisions.

20. The remaining chapters of the Indian Army Act deal
with Pardons and Remissions, Statutory Rules, the disposal of
the Property of Deceased Persons and Deserters, and miscel-
laneous subjects. They call for no remarks in addition to those
which will be found in the notes appended to the various sections.

CHAPTER Iil.
ARREST AND INVESTIGATION OF CHARGES.

(i) Arrest.

1. Whenever any person subject {0 Indian military law is
charged with an offence he may be taken into military custody,**
which means his arrest or confinement according to the usages
of the service.®® Officers, warrant officers and non-commis-
sioned officers are, as a rule, placed in arrest, while other persons
are confined in charge of a guard, piquet, patrol, or sentry, or of
the provost marshal. If the offence is a slight one, the accused

52 Aot IIT of 1900.

88 See Appendix IV to these Rules in Part II.
. A. A, section 124,

% 1. A. A, section 7 (14).
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person need not be taken into custody, such cases being generally
investigated without this formality. Arrest may be either close
or open according to the direction of the officer who ordered it.
An officer, warrant officer, or non-commissioned officer in close
arrest must not leave his quarters or tent except to take exercise
under supervision; if in open arrest, he may be permitted to
take exercise at stated periods within eertain limits, which are
usually the precinets of the regimental lines or camp; he must
not however appear out of uniform, nor at any place of amuse-
ment or public resort, nor may he wear sash, qwqrd, belts_ or
spurs. An officer, warrant ofticer or non-commissioned officer
may, if the circumstances of the case require it, be placed in the
charge of a guard, piquet, patrol or sentry, or of the provost
marshal. An officer, or other person, under arrest may be
ordered or permitted to attend as a witness before a court-
martial, or before a civil court.

2. An offender while in close arrest is not required to per-
form any military duty further than may be necessary to relieve
him from the care of any cash, stores, etc., for which he is
responsible; nor is he permitted to bear arms, except by order of
his commanding officer in case of emergency or on the line of
march; but if by error he is ordered to perform any duty, his
offence is not thereby condoned. Persons who are subject to
military law as native officers, warrant officers, and non-commis-
sioned officers (see Chapter II, para. 2) may, when charged with
an offence, be placed in arrest under the same conditions as
persons holding these ranks.

(ii) Investigation of Charges.

3. The charge against every person taken into military
custody must be promptly investigated by the proper military
authority.’® This is generally the commanding officer of the
accused, who is in every case responsible for the investigation
being begun within forty-eight hours of the person being taken
into custody unless this seems to him to be impracticable with
due regard to the public service. In the latter case he must
report the circumstance, and the reason for the delay, to superior
authority.5?

4. Prior to the appearance before the commanding officer of
an alleged offender, a preliminary investigation into his case is
generally made by his squadron or double-company commander,
or by the corresponding officer in other branches of the service.
If the accused person is not in arrest or confinement, or the case
is not one which the commanding officer has reserved for his
own disposal, this officer may decide to deal with the case himself
by awarding one of the minor punishments within his power or
by dismissing it. Any case in which the accused is in arrest or
confinement is dealt with by the commanding officer, unless the
latter remits it to the squadron or double-company commander
for disposal. Rule 15 (A) of the Indian Army Act Rules applies

to this preliminary investigation equally with that before the
commanding officer.

86 1. A, A., section 124 (3).
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16 ABREST AND INVESTIGATION OF CHARGES,

8. The manner in which the investigation of charges by the
commanding officer is to be carried out is regulated by Rules 15
to 17. This duty requires deliberation, and the exercise of
temper and judgment, in the interest alike of discipline and of
justice to the accused. The investigation must be in presence
of the acoused. After the nature of the offence charged has
been made known to him, the witnesses present on the spot
who depose to the facts on which the charge is based
are examined. The accused must have full liberty of
cross-examination. The commanding officer, after hearing
what is urged against the accused, will, if he is of opi-
nion that no military offence at all, or no offence requiring
notice, has been made out, at once dismiss the charge.”® Other-
wise, he must ask the accused what he has to say in his defence,
and whether he has any witnesses to call, and will give him full
opportunity both of making a statement and of supporting it by
evidence. The commanding officer will then again consider
whether to dismiss the case or not. If he decides not to dismiss
it he has further to consider which of the courses mentioned in
Rule 15 (C) he will adopt. It must be remembered that he cannot
adopt (4), immediate trial by summary court-martial, unless the
offender is amenable to the jurisdiction of such a court and
the offence is one which a commanding officer can try without
reference to superior authority. If the offence is one requiring
such reference, the commanding officer who wishes to try it by
summary court-martial must, in the first instance, adopt (8),
the preparation of a summary of evidence, unless he is prepared
to certify that there is grave reason for immediate action and
that such reference cannot be made without detriment to dis-
cipline.®® In the latter case he can, of course, try forthwith,
attaching the above certificate.

6. During the investigation, the officer conducting it must
be careful not to let fall, before he disposes of the case, any ex-
pression of opinion as to the accused person’s guilt, or one whick
might prejudice him at & subsequent trial. It frequently happens.
that officers who have been present at the investigation are
detailed as members of the court convened in consequence of it;
therefore, nothing should be said or done which might, though
unconsciously, bias their judgment beforehand.

7. Where a commanding officer adjourns a case for the pur-
pose of having the evidence reduced to writing, the evidence
given by any witnesses before him must be taken down in
writing in the presence of the accused; the accused must be
allowed to cross-examine within reasonable limits, especially if
there is any variance between the evidence as taken down and
that given on the prior investigation. Any statement made by
the accused, which is material to his defence, will also be added
in writing, but the acoused must be warned that this will be
done.**

8. The evidence and statement, if any (called the summary
of evidence), must be taken down in the presence of the com-

8 Rule 15 (B).
# 1. A, A, section 74, proviso.
6 Rule 15 (D to Q).



Investigation of Charges. 17

manding officer himself, or of some officer de&uted by him.
Great care i8 necessary in the performance of this duty. The
difference not unfrequently observable between the statements
recorded in the summary of evidence and the evidence given
before a court-martial may often be traced rather to the hasty or
careless preparation of the summary, than to any prevarication
or desire to mislead on the part of the witnesses.

9. When the summary of evidence has been taken, the com-

manding officer must consider it and determine whether or not to *

remand the accused for trial by court-martial.®* It may be that
on reading the evidence the commanding officer will come to the
conclusion that the case is one which ought to be disposed of
summarily. If a court-martial is ordered or applied for, the
accused can be kept in arrest or confinement until the charge is
disposed of. It is the duty of the commanding officer on reading
the summary of evidence to note whether or not the evidence
taken down in the summary corresponds with the evidence given
at the inquiry before him. If the commanding officer determines
to remand the accused for trial by court-martial he must next
consider by what class of court he should be tried. As a general
rule this will be a summary court-martial, sanction being pre-
viously obtained where such sanction is necessary.® The sum-
mary of evidence should be forwarded with the application for
this sanction. When applying for a general or district court-
martial or for sanction to hold a summary court-martial, a charge-
sheet, showing the charges on which it is proposed that the
ag:used should be tried, should be submitted by his commanding
officer.

10. The summary of evidence may be used for certain limited
purposes at the trial, and also for the purpose of giving to the
accused notice of the charge he will have to meet, and to the
convening officer of the court, as well as to the president, judge-
advocate or superintending officer, notice of the case to be tried.
Either the summary itself or a true copy of it must be laid before
the court-martial before which the accused is tried. The con-
vening officer in the case of a general or district court-martial
should always order a copy of the summary of evidence to be
given to the accused if the case is complicated.

11, An application for a general or district court-martial or
for sanction to hold a summary court-martial should usually be
disposed of at once; but if the convening or sanctioning officer
detects matter showing culpable neglect or improper conduet on
the part of the superiors of the accused, he may delay assembling
a court, or sanctioning the holding of one, for the purpose of
making inquiry. The officer who convenes a general or district
court-martial is responsible for the correctness of the charges,®®
and will, if necessary, revise them after considering the evidence
as shown in the summary. The charge-sheet containing the
charges, as approved by the officer convening the court-martial,
will be sent to the president, judge advocate or superintending
officer,** as well as the summary of evidence or a true copy

61 Rule 16.

63 1. A. A., section 74, proviso.
6 Rule 27 (A).

¢ Rule 27 (D).

Remand for
urt-martial,

Convening
court.



Ch, 1N,

Minor punish-
ments where
specified.

Application for
saunction to try
by summar;
court-martial in
certain cases.

18 COURTS-MARTIAL.

thereof, and will be laid by him before the court-martial. The
prosecutor should have a copy of the charge-sheet and summary,
or at least should have access to them.

(iii) Summary power of Commanding Officer.

12. The power of the commanding officer to punish sum-
marily a person under his command rests on section 20 of the
Indian Army Aect, in pursuance of which various minor punish-
ments, and the persons to whom they can be awarded by their
commanding officer, have been specified. These, as also certain
other lesser punishments awardable by junior officers, will be
found in A. R., I., Vol. II. When an offender has been punished
by his commanding officer, or other such officer, he cannot he
tried by court-martial for the same offence. Similarly, he can-
not be subjected to a minor punishment for an offence of which
he has been acquitted or convicted by a court-martial or a
criminal court.

CHAPTER 1V.

COURTS-MARTIAL.

(i) Summary Courts-martial.

1. This court, as being that most frequently met with in the
Indian army.®® will be considered first. When a commanding
officer remands a person subject to Indian military law for trial
by summary court-martial he must first consider whether the
charge is one which he can ordinarily try in this manner without
reference to superior authority.®® If it is one which he cannot
ordinarily try without such reference, and he is not prepared to
certify that such an cmergency as is contemplated in the proviso
to section 74 of the Indian Army Act exists, he must submit an
application for sanction to try the case by summary court-martial
to the officer empowered to convene a district court-martial for
the trial of the alleged offender. This application should be
accompanied by the summary of evidence and the charge-sheet
on which it is proposed to try the accused. On receiving these
documents the officer empowered to convene a district court-
martial will, if he considers the case should be tried by summary
court-martial, inscribe, or cause to be inscribed, on the charge-
shect, his order for trial by that tribunal. In arriving at a deci-
sion on this point he should remember that a summary court-
martial is the proper court to try all charges against persons
amenable to its jurisdiction (i.e., all persons below the rank of
warrant officer and under the command of the officer holding the
trial)®’ except only those for offences which merit higher punish-
ment than it ean award, or which the commanding officer should
not be allowed to dispose of because he is personally interested

65 See Chapter II, 15.
66 I, A, A., section 74, proviso,
67 I. A. A., section 75.
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in the case. Any offence, no matter how grave and no matter Ch, IV.
how interested the commanding officer is in the result, may —_—
however legally be tried by summary court-martial provided the
proper sanction is given. It is obvious however that sanction
ihf;ld, in such cases as are indicated above, be generally with-

eld.

2. The restriction which formerly®® existed on the powers of Non-combatant
non-combatant commanding officers (e.g., medical officers in g‘;,‘:;",:“‘“‘
command of station hospitals) has been removed, and such ’
officers can now hold summary courts-martial. A medical officer
is not, however, the ‘‘ commanding officer,’’ for summary court-
martial purposes, of a patient in hospital or a soldier acting as
** sick attendant '’ over & comrade, as he does not, either by
regulations or the custom of the service ** tell off '’ the man for
an offence.®® If the corps of the patient or sick attendant is
not in the station, the proper officer to ** tell off,’’ or to hold a
summary court-martial on, either is the commanding officer of
the corps to which he is attached for discipline, ete.

3. These preliminaries being settled, the accused is warned Assembly of
for trial in the manner provided in Rule 28 and an early date ™"
fixed for the assembly of the court. On that date the officer
holding the trial, the two officers attending the trial, and the
interpreter (if one is considered necessary) assemble and the
accused person is brought before them.” The presence through-
out the proceedings of two officers in addition to the officer hold-
ing the trial is essential to its legality.”® If, however, an inter-
preter has been appointed and he is an officer, other than the
officer holding the trial, he can perform that duty in addition fo
attending the court as one of the two officers referred to. The
two officers may be both British, both native, or one British and
one native. The first business is the swearing or affirming of the
officer holding the trial and the interpreter (if any).”® Any
evidence which the court or the accused does not understand
must be translated by a properly sworn or affirmed interpreter™
and & conviction cannot be sustained, if it is based on such
evidence, unless the evidence has been so translated. It will
generally, therefore, be convenient that the commanding officer
should (if competent to interpret in the language of the accused)
himself’* take the interpreter’s oath or affirmation at this
stage, so that nothing may be translated to the accused by an
unsworn interpreter.

4. The accused is next arraigned and required to plead to Arragnment of
each charge.” If he pleads guilty to any charge the court (i.e., Blegof -
the officer holding the trial) must first see that he understands ‘ guilty.”
the charge and the result of his plea and that he has not pleaded
guilty under a misapprehension.” If no such impediment
appears to exist, his gplea is then recorded as the finding of the
court. The court then reads the summary of evidence (trans-

8 IAW,9.
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lating it to the accused if he does not understand it) and attaches
it to the proceedings, or, if there is no summary of ev:den.ce,
takes and records sufficient evidence to enable it to determine
its sentence, and the reviewing officer to know all the circum-
stances of the case. The court then hears anything which the
accused has to say in reference to the charge or in mitigation of
punishment.’”

B. If the accused pleads not guilty, the evidence for the
prosecution is first taken, then that for the defence, the accused
being allowed to address the court either before or after his
witnesses are examined.”® Prosecution witnesses may be cross-
examined by the accused, and defence witnesses by the court,
each may also re-examine his own witnesses after cross-exami-
nation. The officer holding the trial then comes to a finding
on the evidence. If the finding on each of the charges in a
charge-sheet is ‘* not guilty '* it is announced in open court and
the accused is released in respect of these charges.”

8. If the finding on any charge is gpilty, evidence as to the
character and service of the accused is taken, or the officer
holding the trial records such as of his own knowledge,*® and
sentence is passed. Iven if the accused has been convicted
on more than one charge, only one sentence is awarded.*® The
sentence must bhe one authorised by the Indian Army Act.
These, and the circumstances in which they may be awarded,
are detailed in chapter VI of the Act. If the court is held by
the officer commanding a ** corps ** [as defined in Rule 161 (C)]
or department any sentence up to one year’s rigorous imprison-
ment may be passed, in other cases the limit of imprisonment
is six months.®®* In passing sentences of three months’ rigorous
imprisonment or less, summary courts-martial must be careful
to cither add dismissal to the sentence, or to include in the
sentence a direction that the imprisonment is to be undergone
in military custody. The reason for this is that the offender
must otherwise undergo his sentence in & eivil prison,*® and, as
sentences of rigorous imprisonment for three months and under
do not involve dismissal,** he will return from that prison to
serve in the army on the expiry of his sentence. This is con-
sidered undesirable and steps, as above indicated, should there-
fore be taken to prevent such a result.

7. The proceedings of a summary court-martial are not open
to revision and do not require confirmation, and its sentence
should, except as provided in section 101 of the Indian Army
Act, be carried out at once, the proceedings being afterwards
sent for review (through the deputy judge-advocate general of
the army, if the trial is held in India) to the officer commanding
the division or brigade, in which the trial was held.®* This

A J
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Rule 110,
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officer can, for reasons based on the merits of tl.le case, set  Ch, IV,
aside the proceedings or reduce a legal but excessive sentence
to any other which the court might have passed. If the sentence
is illegal he may either decide to treat it as a nullity, or may
transmit the proceedings of a court which has passed such a
sentence to one of the higher military authorities referred to in
section 108 of the Aet who can substitute a valid sentence for
the illegal (and therefore invalid) one. If he is himself such an
authority he can, of course, take action under section .108 at
once. If he decides to treat an illegal sentence as & nullity, he
should direct it to be struck out from the proceedings and the
accused to be relieved from all consequences of the sentence,
though not of the convietion.

(ii) General and District Courts-martial.

8. When s commanding officer remands a person subject L0 Application for
Tndian military law for tritﬁ hy general or district court-martial g&‘;ﬁ:} ﬁ‘h"{;
he should at once submit an application for such a court to triet court-
superior authority, accompanied by the summary of evidence martial.

and the charges on which it is proposed to bring the accused to

trial, as well as by certain other documents specified on the

form provided for such applications.

9. An officer receiving an application to convene a general Daty of conven-
or district court-martial must consider the nature of the case, 26 oficer.
the statutory provisions, and the regulations (if any) applicable
to it, and, subject thereto, must use his discretion as to the
mode of disposing of the application. He must satisfy himself
that the charge is for an offence under the Indian Army Aect, and
properly framed in accordance with the rules, and that the
evidence justifies the trial of the accused.*® 1f he thinks it
does not, he should order the accused to be released; if he
doubts, he can order the release or refer the case to superior
authority. If he thinks it should be disposed of summarily or
by summary court-martial, he should give directions to that
effect. If he thinks it should be tried by a general or district
court-martial, he will either convene such a court or apply for
such a court to be convened.

10. In forming his decision the convening officer will give Cousid

due weight to the prevalence of the partieulgr crime chargle'l, to be s’.&'&i“:‘}.’
to the general state of discipline in the unit or in his command, jind by convens
to the character of the individusl, and to all the different circum- " °**"
stances which may render it expedient at one time to try ann
offence by a summary or district court-martial, and at another
time to take a more serious view of it. A case snould not, as
a rule, be sent for trial unless there is reasonable probability
that the acoused person will be convicted; at the same time
there may be cases where disgraceful charges have been pre-
ferred and where a court-martial affords the only means to the
accused of decisively olearing his character. In any event,
members of courts-martial should not allow the fact of a case
being sent for trial, or the fact of a particular description of

8 Rule 27.
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court-martial having been selected, in any degree to influence
their estimate of the evidence. When a person is to be
arraigned on a serious charge, charges for any minor offence
may be dropped if the convening officer thinks proper.

11. The convening officer directs the trial of the accused
person, on the charges as finally sclected by him, by means of
an order inscribed on the charge-sheet and in addition issues
his *‘ convening order.”®” In this the members and officials
of the court are appointed or detailed as well as such waitin,
members as may be thought necessary. The members an
waiting members may, at the discretion of the convening officer,
be either all British officers or all native officers, unless the
accused has claimed trial by British officers when the court
must be so constituted. They cannot be partly British and
partly Native officers.®® The president is not appointed by
name (as is done in the case of Army Act courts) the senior
member presiding as a matter of course.®® On the receipt of
orders for his trial, the accused is warned for trial.?* He should
have proper opportunity to prepare his defence and liberty to
communicate with his witnesses and legal adviser, or other
friend. This liberty is subject to the limitation that they are
available, as the object of the rule is to give the accused full
opportunity to prepare his defence, but not to enable him to
postpone his trial.

12. The court having assembled at the time and place
named in the ‘‘ convening order '’ the members take their seats
according to their rank. The judge-advocate or superintending
officer (if either has been appointed) must be present. The
first duty of the court is to read the ‘‘ convening order.’ If
this order appears on the face of it to be proper, the court will
have complied with Rule 81 requiring them to ascertain that
the court has been convened in accordance with the Indian
Army Act and Rules.

13. The court will then® proceed to ascertain that the
proper number of officers is present, and that each of those
officers is capable of serving, that is to say, is eligible and not
disqualified to serve on the court-martial, and is of the rank
required by the order convening the court. The eligibility of an
officer depends on his status as an officer, that is, on his being
subject to military law, and holding a commission. Disquali-
fication is a personal question, and depends on his being, or
having been, in any manner a party to the case. The corps to
which officers belong, and their rank, are matters merely for ‘the
convening officer, except that the court should ascertain that the
provisions of Rule 80 are observed. If any officer appears not
capable of serving he will retire, and one of the officers in wait-
ing will be directed to serve in his stead, and his capacity for
serving must be considered in the same manner. It will
usyally be convenient, where there are officers in waiting, to con-
sider their capacity to serve before proceeding further.

For form, see A ix ITI to Rules, Form No. 1
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14. The court having ascertained the validity of their consti-  Ch, IV,
tution, will then consider whether the accused to be tried is —
amenable to their jurisdiction and whether the charge is properly Smcnabllity of
framed; if not satisfied the court should adjourn and report to juriediction.
the convening authority.*?

15. On the conclusion of these preliminary proceedings the Appearance of
prosecutor will take his place and the accused be brought before Mrerccutor snd
the court. The accused, if an officer, will be in the custody cf
an officer; if a non-commissioned officer in the custody of a non-
commissioned officer; and if a private or follower in the custod
of an escort. If necessary, an escort may be employed in any
case. The accused is allowed a seat as & matter of course in the
case of an officer, and in any other case when the court think
proper. Accommodation is to be afforded, on the application of
the accused, for his friend or counsel.

16. Any objection by the accused to the members of the Objoctions by
court will first be disposed of in accordance with scction 80 of secused.
the Indian Army Act and Rule 84. The members and officials
of the court will then be sworn or affirmed®® and the accused
arraigned and required to plead to the charges. If the charges
are contained in more than one charge-sheet the arraignment,
as well as the prosecution, defence and finding, in the case of
each charge-sheet must be kept soparate.®*

17. The various pleas and objections which are open to the Pleas, ete.
accused, with the procedure to be adopted on each, are set forth
in the Rules and are fully explained in the notes thereto.”® They
correspond exactly to the pleas and objections admissible at
trials under the Army Act.

18. If the accused pleads guilty to any charge the proce- Plea of
dure will be the same as has been already described when dis- ** guilty.”
cussing that of summary courts-martial under similar circum-
stances, except that the accused may address the court twice,—
the addresses in reference to the charge and in mitigation of
punishment being separate.

19. On a plea of not guilty, the prosecutor will, if the case is pjey of # not

complicated, make an opening address, giving an outline of the guilty *’and
evidence he intends to call, but abstaining from any argument 1017 of prose-
and comments not required to explain the nature of the case.
The duty of the prosecutor is fully laid down and explained in
Rules 46 and 66 and the notes thereto; and it is only necessary
here to observe generally that the prosecutor is an officer of jus-
tice, whose first duty is to ascertain the truth—not to obtain a
conviction independently of the truth; and that he is bound to act
with scrupulous candour and fairness towards the accused and
the court, and to conduct the case throughout in a fair and
moderate spirit. Any deviation from the above line of conduct
will be at once checked by the court. On the conclusion of his
address, the prosecutor will call the evidence for the prosecution.
The accused is at liberty to cross-examine the witnesses, and the
prosecutor may then re-examine them on matters raised by the
cross-examination.

92 Rule 82.

9 For forms, see Rules 35 and 36
94 Rule 68,

9 Rules 89 to 43.
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20. At the close of the case for the prosecution the accused
will be called on for his defence. The course of procedure on
the defence differs according to whether the accused does or does
not call witnesses to the facts of the case.®* When he calls no
such witnesses, the prosecutor may first sum up his evidence, and
the accused may then make an address in defence and call his
witnesses (if any) as to character; the judge-advocate (if any)
will then sum up, unless both he and the court think a summing
up unnecessary, and the court will consider their finding.*

21. If, on the other hand, the accused calls witnesses to
the facts of the case, he may make an opening address; he will
then call his witnesses who may be cross-examined by the
prosecutor and re-examined by the accused. The accused may
then sum up his case in a second address, and the prosecutor
may reply. After the reply of the prosecutor, the judge-advocate
(if ‘any) will sum up, unless both he and the court think a
summing up unnecessary, and the court will consider their
finding.*® In exceptional cases witnesses in reply may he called
for the prosecution before the second address of the accused.

22. The accused is to be allowed great latitude in making
his defence, and will not, within reasonable limits, be stopped
by the court merely for making irrclevant observations. The
court must never forget that an accused person is presumed t.
be innocent until proved to be guilty, and that, although there
are cases where the prosecution may, by proving certain facts,
raise & presumption of guilt which the accused must rebut, yet,
generally speaking, the burden of proof lies on the prosecution,
and any doubt as to the sufficiency of proof must be decided in
the accused person’s favour.

23. The court, in considering their decision, should not
allow themselves to be influenced by the consideration of any
supposed intention of the convening officer in sending the case
for trial. It may be very right to send for trial a person who,
when tried, ought to be acquitted, and therefore an acquittal ie
not in itself a reflection on the convening officer. Even if it
were, this should not lead a court to convict, unless the evi-
dence establishes the charge to their satisfaction.

24. Every finding of a general or district court-martial
under Indian military law requires confirmation® and remains
secret till confirmed, and this applies to acquittals equally with
convictions. In this respect Indian military law differs from
the Army Aot where an acquittal does not require confirmation
and is announced at once.

25. If the finding on any charge is guilty the court is re-
opened and evidence as to character and particulars of service
recorded. The accused may address the court on this evidence
and the court then closes to consider their sentence. Onmly one
sentence is awarded on however many charges the accused may
have been convicted. This sentence must be one allowed by the

96 All witnesses, except a8 to character. are witnesses to the faots of
the case.

97 Rule 47.

98 Rule 48.

9 I, A. A, section 94.
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Indian Army Act.’*® On the conclusion of the proceedings the  Ch.IV.
record is signed by the president and judge-advocate or superin- _
tending officer (if any) and transmitted for confirmation.

26. The confirming officer can send the proceedings of a Revision.

general or district court-martial back once for revision.!®! This
applies to all findings, including those of acquittal, and a court
can, on revision, reverse such a finding and convict the accused.
It is for this reason (i.e., because an acquittal is not final) that
such & finding is not, as under the Army Act, read in open court
and the accused released. Further differences from Army Act
procedure on revision are that additional evidence can, if the
confirming officer so orders, be taken, and that a sentence can
be increased on revision.

27. The confirming officer can, when confirming the sentence, Mitigation, etc
whether after revision or without it, mitigate, remit, or commute ° #ntenee:
the punishment.1** After confirmation, however, only the higher
authorities referred to in sections 103 and 112 can interfere with
a sentence.

(iii) Summary General Courts-martial.

28. In addition to those which we have already considercd, Constitution
another court exists in the Indian army. It is of an exceptional gumnary general
character, is called a summary general court-martial, and corre- courts-martial.
sponds roughly to the field general court-martial of the Army
Act. In consists of three officers, who may be British or Native
or partly British and partly Native, need have no recorded pro-
ceedings beyond & schedule of accused persons, crimes, findings
and punishments, and hcs the same powers as a general court-
martial. If it passes a sentence not exceeding that awardable
by a distriet court-martial its proceedings require no confirm.
ation, unless specially ordered, and the sentence is carried out
at once.®® In other cases the finding and sentemce must be
confirmed by the convening officer.

29. A court of this character is obviously only suited wm&«d
active service conditions, and the power of ordering the assembly in tyme of peace.
of such courts in time of peace is therefore restricted to the
Governor General in Council and the Commander-in-Chief. It
might sometimes be necessary to resort to them for the trial of
an offender at a remote station where enough officers to consti-
tute a general court-martial were not available, In such cases,
however, directions are generally given-that the evidence and the
statement of the accused in his defence shall be recorded,’* the
proceedings being thus assimilated, so far as circumstances
permit, to those of an ordinary general court-martial.

30. On active service these courts can be sssembled by,—  Summary general
(1) The officer commanding the forces in the field. active service.
(2) An officer empowered by him in this behalf.

1o I, A, A, Chapter VI.
11 1, A. A, section 100.
103 1. A. A, section 99.

18 T, A, A,, section 98 (2).
1c4 Rule 146.
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(8) An officer commanding any detached portion of His
Majesty’s troops.!°®

The last mentioned officer, No. (3), can however only do

50 when, in his opinion, the exigencies of the service prevent the

offence being tried by an ordinary general court-martial. When

therefore such an officer assembles a summary general court-

martial he must be careful to record such an opinion in the con-
vening order.

31. A simple form for the convening of these courts and the
record of their proceedings has been provided and will be found
in the third appendix to the Rules. Members are sworn or affirm-
ed as at ordinary courts-martial and the evidence is taken on oath
or affirmation in the presence of the accused, who can cross-
cxamine the witnesses for the prosecution, address the court, and
call witnesses. If the proceedings do not require confirmation,
the finding and sentence are announced in open court and the
sentence carried into effect as soon as possible.’®® If they
require confirmation the proceedings are at once transmitted to
the convening officer (who is also the confirming officer of all
such courts) and the sentence (if any) carried out as soon as
possible after his confirmation has been received. The remarks
in para. 26 above, as to the revision of general and district courts-
martial apply also to those summary gencral courts-martial the
proceedings of which require confirmation.}” Those which
1equire no ecnfirmation cannot be revised.

CHAPTER V.
EVIDENCE.

(i) Introductory.

1. The Rules of Evidence for courts-martial under the Indian
Army Act are contained in the Indian Evidence Act, 1872!°%
and in certain provisions of the Incian Army Act which deal
with the same subject.’®® The Indian Evidence Act is based on
the English law of evidence, modified to suit Indian conditions,
while most of the secticns of the Indian Army Act which deal
with the matter in hand are suggested by corresponding provi-
sions of the Army Act. The principles on which the rules of
evidence applicable to courts-martial under the Army Act are
based, an admirable summary of which by an eminent authority
is contained in the War Office Manual of Military Law,!!® are
therefore to a great extent applicable to trials under Indian
Military law. This summary therefore has been largely drawn
upon in the compilation of the present chapter. The etructure

108 T, A. A, section 62.

106 Rule 148.

19 T, A, A., seotions 88 to 93 and others referred to in Chapter II,
para. 17 (1ast linve%.
10 Chapter VI of M. M. L. written by Sir Courtenay Ilbert.
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of the Indian Evidence Act, and the way in which the subject of
** relevancy "’ is treated,''! have however prevented its being
either followed closely, or adopted as a whole.

Ch. V.

2. The object of every criminal trial is, or may be, w0 dqtet- ucetions to be
mine two classes of 3uestions——questions of fact and questions determined at
o X

of law. If the accus
of fact involved in the trial, but if he does not, he raises two
questions or issues; first, whether the facts charged against him
happened; and next, if they did happen, what is their legal con-
sequence. In trials before courts-martial, the members of the
court both find the facts and lay down the law, assisted as to the
latter by the advice of the judge-advocate where one has been
appointed.’** It is their duty when applying their minds to
these questions of fact to be guided by the rules of evidence
above referred to.

3. A member of a court-martial is supposed to bring with
him to the consideration of the questions which he has to try
common sense, and a general knowledge of human nature and
of the ways of the world. But he is not supposed to bring with
him any special knowledge enabling him to answer the purticular
questions of fact raised in the trial. His knowledge of thesc
matters is derived from what is proved to him at the hearing.!!’
The means of proof, or evidence, usually consists of statements
made by witnesses under examination, or of documents pro-
duced for inspection, and is therefore commonly classified as
being either oral evidence or documentary evidence. But the
members of the court may supplement by direct information the
knowledge derived from these sources. Thus they may inspect
for themselves anything sufficiently identified by evidence and
produced in court as material to their decision; or they may go
to view any place the sight of which may help them to under-
stand the evidence.!

4. There is no difference in principle between the method of
inquiry in judicial and in extra-judicial proceedings. In either
case a person who wishes to find out whether a particular event
did or did not happen tries, in the first place, to obtain informa-
tion from persons who were present and saw what happened
(direct evidence), and, failing that, to obtain information from
persons who can tell him about facts from which he can draw
an inference as to whether the event did or did not happen
(indirect evidence). But in judicial inquiries the information
given must be on oath or affirmation, and be liable to be tested bx
cross-examination, and the Indian Evidence Act, by allowing!!®
evidence to be given only regarding facts which are ** in issue *’
or relevant,”” excludes particular classes of indirect evidence
which an ordinary inquirer would naturally take into considera-
hqr:l. Btatements so excluded are said to be ** not admissible as
evidence.”

11 See para. 10 below.

12 1, A, A, section 78.
.18 Butsee L A. A, section 89, and I. E. A., seotions 56 and 57, as to
judicial notice. ”

14 Bules 70 and 114.
115 Indian Evidence Act, section 5.
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8. The answer to the question why particular statements
should be excluded from evidence in judicial inquiries is that
their exclusion has been found by practical experience useful on
various grounds, and notably on the following :—

(1) 1t assists the court.

(2) It secures fair play to the accused.
(8) It protects absent persons.

(4) It prevents waste of time.

It assists the court by concentrating their attention on the
questions immediately before them, and preventing them from
being distracted or bewildered by facts which either have no
bearing on the questions before them, or have so remote a bear-
ing on those questions as to be practically useless as guides to
the truth, and from being mislead by statements, the effect of
which, through the prejudice which they excite, is out of all pro-
portion to their true weight. It secures fair play to the accused,
because he comes to the trial prepared to meet a specific charge,
and ought not to be suddenly confronted by statements which
he had no reason to expect would be made against him. It
protects absent persons against statements affecting their charac-
ters. And, lastly, it prevents the infinite waste of time which
would ensue if the discussion of a question of fact in a courb
were allowed to branch out into all subjects with which that fact
is more or less connected.

6. The definitions of *‘ proved,’’ ‘‘ disproved '’ and *‘ not
proved '’ in section 8 of the Indian Evidence Act should be
particularly noticed. These are :—

‘A fact is said to be proved when, after considering the
matters before it, the Court either believes it to exist, or con-
siders its existence so probable that a prudent man ought, under
the circumstances of the particular case, to act upon the supposi-
tion that it exists.”

** A fact is said to be disproved when, after considering the
matters before it, the Court either believes that it does not
exist, or considers its non-existence so probable that a prudent
man ought, under the circumstances of the particular case, to
act upon the supposition that it does not exist.'’

** A fact is said not to be proved when it is neither proved
nor disproved.”’

7. Members of courts-martial under the Indian Army Act
should bear these definitions carefully in mind when deliberating
upon their finding, and they are fortunate in having so clear a
guide in the performance of a most difficult duty.

(ii) What must be proved.

8. What must be proved, in order to obtain a conviction, is
the particular charge brought. As a general rule, every charge
alleges, or ought to allege, a specific offence constituting a breach
of a specific enactment; and, subject to certain exceptions, it is
of this offence, and of this offence alone, that the person charged
can be convicted. The reason for the rule is the unfairness of
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requiring a person to meet a charge for which he is not prepared.  ¢h, V.
And the exceptions!''® will be found not to conflict with this —_
reason, since they relate either to cases where the distinstion

between two offences is mainly technical; or to cases where the
distinction is one of degree, but not of kind, and the accused,

having been charged with the more serious, is allowed to be
convicted of the less serious offence.

9. It is the substance only of the charge that need be But its sub-
proved. Allegations which are not essential to constitute the stance :&lym
offence, and which may be omitted without affecting the validity :
of the charge, do not require proof, and may be rejected as
surplusage. In some cases, as in a charge against a sentry for
sleeping on his post, or in a charge for not giving immediate
notice of desertion, the time or place of the offence is material;
but, as a rule, it is not so. Where the court think that the
facts proved differ materially from the facts alleged, but prove
the same charge, they are empowered by Rule 51 (B) or 107 (B),
as the case may be, to record a special finding, instead of a
finding of ** Not guilty.”

(iii) Arrangement of the Indian Evidence Act.

10. The law of evidence shows how a court may lawfully Arrangement of
be convinced that the facts alleged in the charge happened, or the Act.
that their happening was so probable that it may be regarded
as proved. The Indian Evidence Act deals with this subject
thus—
(1) Part I and certain portions of Part III show what
sort of facts may be proved in order to produce
this conviction in the minds of the court.
(2) Part II deals with the proof of facts, that is, what
sort of proof is to be given of those facts.

(3) The greater portion of Part III deals with the pro-
duction of that proof, that is, who is to give it,
and how it is to be given.

Unlike the corresponding provisions of English law, which
assume that we know what is, speaking generally, admissible
as evidence and merely lay down certain exclusive or negative
rules as to what shall not be admitted, the Indian Evidence Act
states definitely that evidence may be given of ** facts in issue '
and of such other facts as are declared by it to be ** relevant,”
but of no others. The test therefore as to the admissibility of
any piece of evidence is,—does it state a fact in issue or a
relevant fact (as defined)? If it does, it is admissible; if not,
it is inadmissibile. A definite rule such as this is clearly more
suited to Indian conditions than the English system would have
been, while the list of ** relevant '’ facts bas been so framed as
to arrive at practically the same results as in English law.

11. The facts which are ‘' in issue ” in & criminal trial are « Factsin
those on which, either by themselves or in connecticn with i8sue-
other facts, the existence, non-existence, nature or extent of the
accused person’s liability to punishment depends.!’” For

16 I, A, A,, section 86; Criminal Procedure Code, sections 287, 238.
117 Indian Evidence Act, seotion 8.
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in authority—the police, for instance, or a parent, or some other
person to whom the complainant was justly entitled to lock for
assistance and protection. The distinetion is of importance;
because while a complaint is always relevant, a statement not
amounting to a complaint will only be relevant under particular
circumstances, e.g., if it amounts to a dying declaration, or can
be used as corroborative evidence.’’'*

19. Facts necessary to explain or introduce a fact in issue
or relevant fact are relevant, as well as those which support or
rebut an inference suggested by a fact in issue or relevant,
establish the identity of a person or thing whose identity is rele-
vant, fix the time or place at which any fact in issue or relevant
fact happened, or show the relation of the parties.’*” The facts
here referred to are only relevant in so far as they are necessary
for the purposes indicated.

20. In cases of conspiracy, after primd facie evidence has
been given of the existence of the plot, and of the connection of
the accused therewith, anything said done or writlen by one
conspirator in reference to their common mtention 15 a relevant
fact as against each and all of the conspirators.*®

Thus, on the consideration of a charge of mutiny, or exciting
mutiny, evidence of this kind may, after such primd facic proot,
be received against a particular prisoner. The Indian law is
wider in this respect than that of England. Under English law
only acts and statements of conspirators in furtherance of the
common purpose may be given in evidence, and only if the act
was done or statement made before the connection of the con-
spirator against whom it is offered with the conspiracy had ceased.
The Indian law admits against a conspirator everything said
done or written by a co-conspirator in reference to the common
intention, even if said done or written after the conspirator
against whom it is offered had ceased to be connected with the
conspiracy or before he joined it. The English law would reject
such evidence as hearsay (in the case of things written or said)
and as irrelevant in the case of things done.

21. Facts which are inconsistent with, or which render
highly probable or improbable, a fact in issue or relevant fact
are themselves relevant.!?®

This rule is of importance to the party whose object is to
disprove something which is asserted by the opposite side. An
‘* glibi ' is a familiar instance of this. If A is accuied of a
orime committed at Lahore and he can show that he was at
Caleutta on the same day, his innocence is clear, while if he
can even show that shortly before and after the time when the
crime was committed he was so far from Lahore that it was
most improbable he could get there and back, a strong point in
his favour will have been established.

22. Facts showing the existence of any relevant state of
mind or body are relevant.!®

136 Norton Evidence, 114.

137 Indian Evidence Act, section 9.
133 Indian Evidence Act, section 10,
13 Indian Evidence Act, section 11.
132 Indian Evidence Act, s:ction 14.
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Thus, where any state of mind (e.g., intention, lmow}edgg, Ch. V,
the absence of good faith, negligence, rashness, or ill-will) is —
an ingredient of an offence, the commission of the principal act
being either admitted or proved, evidence may, fpr the purpose
of proving thg existence of such a state of mind in reference to
the particular matter in question, be givel} of similar acts com-
mitted by the accused on different occasions. Thus, olthouglx
on a charge of murder, evidence as to the accused person’s dis-
position, is inadmissibleﬁ former attempts bg him to assas-
sinate the deceased are issible as a proof of intention. 8o
also, evidence is admissible as to former menaces or expres-
sions of vindictive feeling towards the deceased. Again, on a
charge of uttering base coin, proof that the accused uttered base
coin on other occasions is admissible as evidence that he knew
the coin to be base.

23. In support of a charge for malicious, disrespectful, or Further illuse
unbecoming language, addressed by word of mouth, or written trations.
to, or used of, a superior officer at a stated time, or in a parti-
cular letter, after having proved the words in the charge, the
prosecutor, to show the spirit and intention of the accused, may
prove also that he spoke or wrote other disrespectful or mali-
cious words on the same subject, either before or afterwards, or
that he published or disseminated copies of the letter set forth
as disrespectful in the charge. This evidence is admissible, not
in aggravation of the erime charged, but for the purpose of
proving the deliberate malice or disrespect imputed in the
charge; and the accused may give in evidence, as negativing a
deliberate purpose, or as palliating, though not justitying iis
conduct, that he had been provoked to act as he bad by the
conduct of his superior towards him.

24. Facts which show whether an act was intentional or Facts showing
accidental by indicating the existence of a series of acts of entlon.
which it formed part are relevant.!s!

This is really a special case of the principle just discussed.
Thus on & charge for murder by shooting, if it is questionable
whether the shooting was by accident or design, proof may be
given that at another time the accused intentionally shot at the
same person. Similarly when a warrant officer was tried for
fraudulently issuing passage warrants to certain persoms who
were not entitled to them, after it was proved that the sceused
had issued the actual warrants complained of, evidence of a
series of similar transactions extending over many years was
admitted as negatwm% the theory of the defence that the issue
of these warrants might have been a mere mistake on the part
of the accused.

25. Facts which show a course of business according to
which a fact in issue or relevant fact would naturally huve geen nc:?l-u of bust-
done, are relevant.’*® For example, the question is whether a
partioular letter reached A. The facts that it wae posted in
due course, and was not returned through the Dead Letter
Office, are relevant. .

11 Indian Evidence Aet, seotion 15
13 Indisn Evidence Act, seotion 16,

*
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(v) Admissions and Confessions.

26. Admissions are statements made by a party to the
proceedings, or his representative, as to the subject matter of
the case, or the facts relevant thereto;'?* the general rule is
that they may be proved against those who made them but not
in their favour.® In connection with crime admissions usually
oceur in the form of confessions. ‘‘ A confession is an admis-
sion made at any time by a person charged with a crime, stating
or suggesting the inference, that he committed that crime.’™3
The value of a confession, if true, is obviously very great, but
s’)eoial provision as to their receipt has been made in the Indian
lividence Act, in order to guard against torture or duress for the
purpose of extorting them. Confessions are therefore only rele-
vant subject to certain conditions. These conditions will now
be considered.

27. The general rule is, that a confession is not admissible
ns evidence against any person except the person who makes
it.!*¢ But a confession muade by one accomplice in the presence
of another is admissible against the latter to this extent, that, if
it implicates him, his silence under the charge may be used
against him, whilst on the other hand his prompt repudiation of
the charge might tell in his favour.!** The Indian law, differing
in this respect from the English, further enacts that when two
or more persons are tried jointly for the same offence, a con-
fession made by one of such peirsons, affecting himself and any
other of the accomplices jointly tried with him, when proved,
may be taken into consideration by the court against that other
accomplice as well a8 against the person who made it.'*” The
confession may have been made at any time and not necessarily
in the presence of the accused; but tie confessing person must
implicate himself substantially to the same extent as the accom-
plice against whom the confession is taken into consideration.
Though the confession of an accomplice may thus, under certain
circumstances, be ** taken into consideration '’ and thus be an
element in the consideration of the case against the other co-
accused, it must necessarily be of less weight than sworn evi-
dence, less even than the sworn evidence of an accomplice who
is not jointly tried. The courts have accordingly established
the following rules with regard to this species of evidence :—

(1) Where there is absolutely no other evidence, such a
confession alone will not justify the conviction of
a person who is being tried jointly with its author.

(2) The confessions of co-accused must be corroborated
by independent evidence, both in respect of the
identity of all the persons affected by it and of the
fact that the crime was committed.

138 Indian Evidence Act, *rection 18.

134 Indian Evidence Act, section 21.

s Stephen Dig, Art. 21,

136 Indian Evidence Act, section 8.

3% Indian Evidence Act, section 30. When ove of several persons
un-lel;ﬂidnt trial pleals guilty, he nn longer continues to be “tried tly **
with the others and therefore any confession made by him cannot be taken
into consi leration against the others.
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28. To be relevant, and therefore admissible as evidence, a  Ch, V.
confession must be voluntary.'®® Under the English law the , =~ =
onus lies upon the prosecution to prove that a confession is be voluntary,
voluntary before it can be used in evidence. Under the Indian
faw, though it is highly desirable that the prosecutor should
prove the circumstances under which a confession was made,
the onus lies upon the accused of showing that a confession
made by him was not voluntary and therefore irrelevant.

Unless therefore, it appears doubtful whether a confession is
voluntary, a court need not require the prosecutor to affirmative-
1y establish that fact.

29. A confession is not deemed to be voluntary, if it appears What this
to the court to have been caused by any inducement, threat or ™*"*
promise, having reference to the charge against the accused
person, proceeding from a person in authority (e.g., the prose-
cutor or & person having the custody of the accused) and suffi-
cient, in the opinion of the court, to give the accused person
grounds, which would appear to him to be reasonable, for sup-
posing that by making it he would gain any advantage or avoid
any evil of a temporal nature in reference to the proceedings
against him."” Thus, if a hand-bill issued hy the Government
promising a reward and pardon to any accomplice in a certain
crime who would confess were brought to the knowledge of an
accomplice in the crime, who, under the influence of a hope of
pardon confessed, that confession would not be voluntary and
could not be used at his trial.

30. But a confession is not involuntary merecly because it Subject con-
appears to have been caused by the exhortations of a person in tinued.
suthority to make it as a matter of religious duty, or by an
inducement collateral to the proceedings, or by inducements
held out by a person having nothing to do with the apprehension,
prosecution, or examination of the accused. Thus a confession
made by & prisoner to a gaoler in consequence of a promise by
the gaoler that if the prisoner confessed he should be allowed to
see his wife, would be admissible in evidence. In short, to
meke a confession involuntary, the inducement must have refer-
ence to the accused person’s escape from the criminal charge
against him, and must be made by some person having power
to relieve him, wholly or partially, from the consequences of
that charge.

31. Tt is, of course, improper to endeavour to extort a comn- Confesslon ob-
fession by fraud, or under the promise of secrecy; but if @ tained by fraud,
confession is otherwise admissible as evidence, it does ncl "
become inadmissible merely because it was made under a pro-
mise of secrecy, or in consequence of a deception practised on
the acoused person for the purpose of obtaining it, or when he
was drunk, or because it was made in answer to questions which
he need not have answered, or because he was not warned that
he was not bound to make the confession, and that evidence of
it might be given against him.!s*

18 Indian Evidenoe Act, section 24.
% Indian Evidence Act, section 29.
n2
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32. A confession is deemed to be voluntary if, in the o&i-
nion of the court, it is shown to have been made after the
complete removal of the impression produced by any induce-
ment, threat, or promise which would otherwise render it
involuntary.’s® Thus, A is accused of a military erime, B, an

. officer, tries to induce A to confess by promising to get the
commanding officer to dismiss the case with an admonition if
he does so. The commanding officer informs B that he cannot
give any such undertaking. is is communicated to A. After
this A makes a statement. This is a voluntary confession.

33. Two provisions which are peculiar to Indian law may
be mentioned here.

(1) No confession made to a police officer can be proved
against a person accused of an offence.’¢*

(2) No confession made by any person whilst in the
custody of a police officer, unless it be made in the
immediate presence of a magistrate, can be proved
as against such person.'?

In both these cases however facts discovered in consequence
of a confession which is itself inadmissible under (1) or (2)
above, and so much of the confession as distinetly relates to the
facts thereby discovered, may be proved.* Thus A accused of
house-breaking by night makes a confession to a policeman.
Part of it is that A had thrown a lantern into a certain pond;
the fact that he said so, and that the lantern was found in the
pond in consequence, may be proved.

34. If a confession is given in evidence, the whole of it
must be given, and not merely the parts disadvantageous to the
accused person.

38. Evidence amounting to a confession may be used as
such against 1'.e person who gives it, though it was given on
oath and though the proceeding in which it was given had refer-
ence to the same subject-matter as the proceeding in which it is
to be used; but if, after refusing to answer any question, the
witness was comg‘elled to answer, his answer is not admissible
against him.'¢ Thus A is charged with causing hurt to B. A
had voluntarily appeared as a witness for C, who was charged
with the same offence at a previous trial, and had not declined'
to answer any question. A's evidence can be used against him
on his own trial. The same rule would appear to apply to state-
ments made by an accused person before his commanding officer;
but the proceedings of a court of inquiry, or any confession or
statement made at a court of inquiry, cannot be used as evidence
against a person subject to the Indian Army Act before a court-
martial, unless the court-martial is one for the trial of such.

1 Indian Evidence Act, section 28,

i Indian Evidence Act. section 25. &

W Indian Evidence Act. section 26. The term police officer in seotions
25 and 26 shonld be construed according to its more comprehensive and
sopnhrmmmm it includes any =ort of police officer. from a Deputy
Sommionr of ol dovnto » vlaes chowkii, ¥ basor 1fF

or ce. bu i
18 Indian Evidence Act, section 27. oy po s is doub
14 Indian Evidence Aot, section 192,
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person for wilfully giving false evidence before the court of Ch, V.
inquiry.!*® -_—

(vi) Statements by persons who cannot be called as wilnesses.

36. As a general rule the statements of persons not called '.'xg:ldal! ”
.as witnesses are inadmissible as evidence of the truth of the .
facts stated. This does not mean that evidence of what absent
persons said is absolutely excluded. Such statements may, for
instance, be admissible as part of the transaction,'® as conduct
influenced by it'*’ or as indicative of states of mind or body
which are relevant.'*®* The cries of a mob led by the accused,
the complaints referred to in para. 17 above, and statements
made by the victim in a poisoning case before his illness as to
his health, and during his illness as to his symptoms, are ex-
amples of this.

37. The reasons for excluding ‘* hearsay '’ (i.e., the state- mmﬁ
'ments of persons not called as witnesses) are, first, that such ¢ hearsay.”
statements are not made on oath or affirmation, and secondly,
that the person affected by the statement has no opportunity
-of cross-examining its author. The rule has often been criticised
on the ground that it sometimes excludes the only means of
proof obtainable, but its utility in excluding irresponsible state-
ments is obvious. The general rule that ‘‘ Hearsay is not evi-
dence " is, under every system of law, subject to important
exceptions. Following the principle already explained, the
Indian Evidence Act arranges for this by declaring that certain
kinds of hearsay shall be *‘ relevant,” all other kinds, which are
not mentioned, being left outside its enumeration of ** relevant '’
facts and thus made inadmissible.

38. In addition to such statements as are relevant by m:::o".f.
reason of their falling under one of the heads of relevancy already which are spe-
discussed, the most important of the statements thus made cially admitteds

evidence are :—

(1) Statements by persons since dead as to the cause of
their death;!¢*

(2) Statements or entries made in the ordinary course of
business ;!5°

(8) Statements which are against the interests of their
authors, or which would have exposed them to a
criminal prosecution or a suit for damages.!*!

39. The law of India as to all these differs in a greater or Comparison
less degree from that of England. As to (1) the English rule n’,‘," English
is that a dying declaration is only admissible in trials for the
murder or manslaughter of the declarant, and only if it is proved
that he was at the time in actual danger of death and had given

14 Tdgen Bvidence Act, setion 6

i ence Act, ion 6.
147 Indiah Evidence Act, section 8.
s Indian Evidence Act, section 14.
W0 Indian Evidence Act, section 82 3
180 Indian Evidenoce Act, section 82 (2).
181 Indian Evidence Act, section 82 (3).
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Ch. V.  up all hope of recovery. Under Indian law, however, the state-
ment of a person who has since died is admissible in any pro-
ceeding in which the cause of his death comes into question,
and there are no conditions as to the declarant being in danger
of death or having abandoned all hope of recovery. These
considerations do not therefore affect the admissibility of such
evidence, though they may materially affect the weight which
should be attaehed to it.

mtmh 40. The statements, etc., referred to in (2) and (8) are,

aw, 8 under English law, only admissible when their author is dead.
The Indian Evidence Act, however, allows of such statements
being given in evidence when he cannot be found, or has become
incapable of giving evidence, or when his attendance cannot be
procured without an amount of delay or expense which, under
the circumstances of the case, appears to the court to be un-
reasonable.

Ditto. 41. If such a statement or entry as is referred to in (2) was
made in the ordinary course of business no question as to the
sourco of the information or the time when the entry or state-
ment was made will affect its admissibility. Under English law
such statements or entries are only admissible if made in the
ordinary course of business, in performance of a duty and con-
temporancously with the act to which they relate; further they
can only prove facts which it was the duty of the declarant to
include in the statement or entry and of which he had personal
knowledge. The Indian law is different in these respects; so
long as the statements or entries are made in the ordinary
course of business, it need not have been the declarant’s duty to
make them, they need not have been made contemporaneously,
it is not necessary that the declarant should have had personal
knowledge of the transaction recorded, and they may be used to
prove independent collateral matters, i.e., matters which it was
not necessary to include in the ordinary course of business.

Evidenoe at 4 2. It may sometimes happen that a material witness, who

m%"’ has given ovidence at a preliminary inquiry, cannot attend at

when admitted, A . s . t e e
the trial. If the evidence was given in a judicial proceeding
before a person authorized by law to take it and was taken on
oath or affirmation, with liberty to the accused to cross.examine,
(as for instance, the inquiry before a committing magistrate)
the Indian Evidence Act'** allows it to be used at the subse-
quent trial of the acoused on the same charge, if the witness,—

(1) is dead,

(2) cannot be found,

(8) is incapable of giving evidence,

(4) is kept out of the way by the accused, or

(5) if his presence cannot be obtained without an amount
of delay or expense which, under the circumstances
of the case, the court considers unreasonable.

Subjeet con- 43. This provision will sometimes admit of the evid
tinued, which was given at a court-martial which is dissolvesnb:f!;cr:

coming to a finding being used at the subsequent trial of the
18 Indian Evidence Act, section 33
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same accused before another court. It will also admit (subject Ch.V,
to the above conditions) of evidence recorded before a magis- -
trate, in the presence of the accused and w.th liberty to cross-
examine, in relation to the same chaige as that on which he is
afterwards tried by court-martial being used at such subsequeut

trial. This provision may be useful as a means of perpetuating
testimony when the life of a witness is in danger, or he is

un%er orders for active service and cannot be detained to give
evidence.

4 4. There is no provision making the summary of evidence summary of
taken before a commanding officer, when an accused person gridence, how
is remanded for trial by court-martial, evidence under the same e
circumstances as depositions taken on oath and in a judicial
proceeding. Accordingly, the summary cannot be admitted as
evidence of the facts recorded by it except where the prisoner
has pleaded guilty.!*® But where a statement recorded in the
summary of evidence is put in issue before a court-martial, as,
for example, where a discrepancy is alleged between the state-
ment made in the summary and the evidence given before &
court-martial; or where the alleged wilful falsehood of such a
statement becomes the occasion of a trial by a court-martial,
the summary, if purporting to give the verbatim statement of
the witness, may be given in evidence as confirmatory of the
statement having been made.

(vii) Statements made under special circumstances.

48. The rule excluding hearsay evidence is applicable to Docaments.

written, or documentary, as well as to oral evidence. The state-
ment of a person who is not called as a witness is none the less
‘* hearsay '’ because it has been reduced to writing, and is offered
in that form to the court. But in its application to documents
of a public or official character, the rule is subject to very im-
portant qualifications. In the case of many such documents,
the statements which they contain are, under express statutory
perlo;visions, admissible as evidence of the matters to which they
relate.

46. Thus by the Indian Evidence Act entries in books of gntries in books
account regularly kept in the course of business are relevant, of account,
but such entries are not, by themselves, sufficient to charge any

person witb a liability.!%¢

47. So also an entry in any public or other official book, Entries in
register or record made by a public servant in the discharge of Publlo records,
his official duty or by any other person in the discharge of a
duty imposed on him by law, is admissible as evidence of the
facts to which it relates.’®® Statements in maps generally
offered for public sale, or prepared under the authority of Gov-
ernment, are similarly issible as evidence as to .matters
usually represented in such maps,'*® as are also statements of
the law of any country contained in the official publications of
its Government;!*” and a statement of any fact of a public

153 Rules 44 and 102.

134 Indian Evidence Act, section 34.
155 Indian Evidence Act, section 85.
116 Indian Evidenoce Act, section 36.
157 Indian Etidence Act, section 8.
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ture, if made in a recital contained in any act of Parliament,
g: in a’ny act of the Governor General in Council or & local Gov-
ernment, or in any * notification,” is admissible as evidence of
that fact.!**

48. Under the special provisions of the Indian Army Act
the enrolment paper, the reply of a Government officer to a
communication addressed to him under section 92 of the Act,
a record of illegal absence, etc., duly made in a court-martial
book, and the ** return '’ of a commission are made evidence of
the facts stated in them.'**

49. The judgments of courts of law are also in some cases
relevant facts.!®® Courts-martial are chiefly interested in this
matter so far as it concerns pleas in bar of trial and the proof
of previous convictions. As regards the former it need only be
remarked that the production of the judgment of a criminal
court convicting the accused of the same offence, or a certified
copy thereof, effectually bars his trial; while as to the latter, o
previous conviction may be proved either by a verbatim extract
from the regimental books or by the production of a properly
certified extract from the records of the court which convicted
tha accused.

(viii) Opinion of third persons, when relevant.

80. The general rule is that the opinion or belief of a wit-
ness is not evidence. A witness must depose to the particular
facts which he has seen, heard, or otherwise observed, and it
is for the court to draw the necessary inference from these facts.
Thus a witness may not on & trial for desertion characterise the
prisoner’s absence as ‘‘ desertion.”” This is a matter of infer-
ence, and is the point which it rests with the court to determine
acocording to the evidence. The examination of the witness
should be confined to the fact of the prisoner’s absenting himself,
and to such other facts relevant to the charge as may be within
the knowledge of the witness. In certain exceptional cases,
however, opinion is for special reasons admitted as evidence.
These cases are dealt with in seetions 45 to 51 of the Indian
Evidence Act, which, following the system already explained,
declare these opinions to be relevant, leaving all others outside
the enumeration of relevant facts.

81. The chief exception to the rule excluding opinion is
that the opinion of an ** expert ’—i.e., a person specially skilled
in a foreign law, in any science or art or in the identification of
handwriting or finger impressions, is admissible on any point
within the range of his special knowledge.!*!

82. Thus, in a poisoning case, a doctor may be asked as an
expert whether, in his opinion, a particular poison produces
particular symptoms. And, where lunacy is set up as a defence,
an expert may be asked whether, in his opinion, the symptoms
exhibited by the alleged lunatic commonly show unsoundness of

14 Indian Evidence Aot, secti .

10 1.4, A, nestions 85, 01, 82 sad 136,

160 IndisnEvgdenoeMaooﬁmlotou
16! Indian Evidence Act, section 45.
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mind, and whether such unsoundness of mind usually renders ¢y vy,
ersons incapable of knowing the nature of their acts, or of —_—

Enowing that what they do is either wrong or contrary to law.

An officer may be asked, as an expert, to give his opinion on a

point within his special military knowledge, but to make his
opinion admissible his knowledgle'hmust be of a kind not pos-

sessed by the court generally. us, in & trial before & court-
martial, it is not proper to ask a witness for an opinion depend-

ing on military science generally, though it may be perfectly

proper to put questions involving opinion to an engineer as to

the progress of an attack, or to an artillery officer as to the
probable effect of his arm, if directed as assumed; since these
matters, though having reference to military science, are not of

such a nature as to be presumably known to each member of a
court-martial.

83. When an opinion is relevant, facts which support or Groundson
are inconsistent with it, and the grounds on which it is based, Yhich opnions
are also relevant.’*? Evidence as to the grounds on which an relevant.
opinion is based can, except as mentioned in para. 71, below,
only be given when the author of the opinion is alive, as the
grounds on which a deceased person’s opinion was based must
obviously be either guess-work or hearsay.

B4. The opinion of any person acquainted with the hand- gandwrtmg—
writing of the person by whom any document is supposed to have who may give
been written or signed is relevant oven though the formor is not ph"ie"® T8
an ** expert ** in handwriting. A person is said to be acquainted

with the handwriting of another if,—

(1) he has seen that person write;

(2) he has received documents purporting to be written
by that person in answer to documents written by
himself or under his authority and addressel to that
person; or

(8) documents purporting to be written by that person
have been habitually submitted to him in the ordi-
nary course of business.!®?

58. Handwriting may also be proved by comparison, under proof of hand-
section T8 of the Indian Evidence Act. It will, therefore, be writing by
convenient to consider this section here, though it occurs in a comparison.
later portion of the Act. It allows a writing nsmitted or proved
to be written by any person to be compared with another which
purports to be written by that person, in order that the genuine.
ness of the latter may be established or rebutted. Nothing is
said as to who is to make the comparison, and it may therefore
‘be made either by the court or by an expert. A combination of
both methods is the safer course. A comparison of handwriting
is at all times as a mode of proof hagardous and inconclusive,
and ecgecial.ly 80 when it is made by one not conversant with
the subject and withort such guidance as might be derived
from the arguments of counsel and the evidence of experts.!*¢

162 Indian Evidenoe Act, sections 46 and 51.
18 Indian Evidence Act, section 47.
164 Per Jenkins, C. J.; I. L. B., 87 Cal, 503
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Ch, V. The same section goes on to provide that a court may require
-_— any person present in court to write any words or figures for
the purpose of enabling the court to compare the words or figures-

80 written with any words or figures alleged to have been written

by such person. The comparison is, it will be noticed, made

by the court in this case. It must be borne in mind that

writing made for the purpose of comparison is not unlikely to

be disguised.
Other methods 86. The methods referred to above are the usual ones by.
of proof, which an individual's authorship of a document are proved. They

are not, however, the only ones, and in addition to the writer’s-
own admission or the evidence of some one who saw him write
it, the authorship of a document may be proved by circumstantial:
evidence.!** For instance, A, whose credit is unimpeachable, is
able to swear that B was the sole occupant of a room, and that,
as soon as B left it, he (A) entered and found a letter, with the
ink still wet, lying on the table. There could be no more con-
vineing proof that B wrote the letter, however unlike his ordinary
penmanship the writing might be. Again, the writing of an
anonymous letter is the subject of a court-martial charge. Cir-
cumstances directing suspicion to a particular regiment, com-
pany, or class have come to light and specimens of the hand-
writing of all suspected persons have been procured from the
regimental school or otherwise. One of these corresponds with the-
writing of the anonymous letter. Section 78 cannot be invoked
as the anonymous letter does not purport to be by any one. The
opinions of one or more experts as to the letter and the specimen
being by the same writer and evidence as to the authorship of
the specimen are, however, relevant (Indian Evidence Act, sec-
tions 45 and 11) and from them the authorship of the anonymous
letter may be inferred.

::'gmf!l“ sw  B7. The result of the foregoing remarks is that the author-

Sathorship of ship of a document may be proved by,—
document. (a) the evidence of experts (para. 51),
(b) the evidence of persons acquainted with the hand-
writing of the alleged writer (para. 54),
(c) comparison under Indian Evidence Act, section 78

(para. 55),

(d) the admission of the writer or the evidence f some-
one who saw him write it (para. 56), and

(e) circumstantial evidence (para. 56).

Brldsnce of 88. The rule which requires a witness to state what he
knows, and not what he thinks, does not require him to depose
to facts with an expression of certainty that excludes all doubt
in his mind. For example, it is the constant practice to receive
in evidence a witness’s belief of the identity of a person or thing,
or of the fact of a certain handwriting being the handwriting of
& particular person, though he will not swear positively to those
facts. It has been decided that a witness who falsely swears
that he ** thinks " or ** believes,” may be convieted ury
equally with the man who swears positively to that which he
knows to be untrue.

16 Fer Carrduff. J.: I. L. R., 37 Cal., 525
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89. In cases affecting the conduct of the accused, either as  Ch. V.
to deportment or language, it is not only proper, but often neces- —
sary, to require a witness to declare his opinion, because that Obitionasto
opinion may be derived from the impression of a combination of admissible.
ciroumstances, occurring at the time referred to, difficult, if not
impossible, fully to impart to the court. But it would Le mani-
festly improper to draw the attention of a witness to facts,
whether derived from his own testimony or from that of another
witness, and to ask his opinion as to their accordance with mili-
tary discipline or usage, because the court, being in possession of
facts, are the only proper judges of their tendency. If the wit-
ness is asked a question the tendency of which is to make him
express his opinion as to the general conduct of the person
accused, or to give his judgment on the whole matter of the
charge, he may, and should, decline to answer it.

(ix) Character, when relevant.

60. In criminal proceedings (in which term are included Kvidence of
trials by court-martial) the fact that the accused is of goodmmm
character is always relevant,'®® but the fact that he has a bad
character is irrelevant unless evidence has been given that he has

a good character.’®” ‘* Character '’ by Indian law includes both
reputation and disposition, but evidence may be given only of

general reputation and general disposition, and not of particular

acts by which reputation or disposition were shewn;!®® ag an
exception, however, co this, previous convictions can be proved

as evidence of bad character, when such evidence is otherwise
admissible, i.e., when evidence of good character has been
given,1¢¥

61. By a special provision!”® of the Indian Army Act, evi- Evidense of
dence of character (good or bad), previous convictions, and cer- after conviction’
tain other prescribed matters, information on which is necessary
to enable the court to decide upon their sentence, is admitted after
the accused has been convicted, while at & summary court-
martial the officer holding the trial may record such matters of
his own knowledge. With these exceptions, no unfavouraMe
evidence as to character is admissible unless the accused has
brought it on himself by calling or eliciting evidence of his good
character.

62. Evidence of general good character cannot svail the Fifectof evic
accused against the evidence of the fact, but where some reason- ohm,
able doubt exists as to his guilt, it miay tend to strengthen a
presumption of innocence; and where intention is a principal in-
gredient in the offence, or where presumptive proof only is
adduced, evidence as to character, bearing on the charge, may
be highly important and serve to explain his conduct. On a
charge of stealing, character for honesty may be entitled to great
weight. 8o also on a charge implicating the courage of o soldier,

166 Indian Evidence Aoct, section 53,

167 Indian Evidence Aot section 54,

16 Indian Evidence Act, section 55, explanation.
16 Indian Evidence Act. section 54, explanation 2
Wo L A, A., section 98,
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character for bravery and resolution might be of vast im-
portance. But it would be manifestly absurd on a charge of
stealing, to allow character for bravery to weigh in the scale of
proof : or on a charge of cowardice, to be biassed by a character
for honesty. General character, unconnected with the charge,
though it may not weigh with the court, except in awarding
punishment in discretionary cases, may essentially serve the
accused by influencing the superior with whom it rests to miti-
gate or remit the sentence.

63. Evidence that the person accused of an offence com-
mitted a like offence or acted in a similar manner on another
occasion, is not admissible merely for the purpose of showing
that he has o general disposition to commit such offences. Thus,
of a charge of murder, the prosecutor cannot give evidence of the
accused person’s conduct in respect of other persons for the pur-
pose of proving a blood-thirsty and murderous disposition. 8o,
on a charge against a sentry of having been asleep on his post
on o particular occasion, evidence that he had been found asleep
on his post on other occasions would not be admissible for the
purpose of showing that he would be likely to commit the offence;
and on a charge of insubordination, evidence of insubordinate
conduct on other occasions would not be admissible for the pur-
pose of showing 4 tendency to insubordinate conduct. Evidence
as to other crimes committed by the accused may however be
admissible under paras. 15, 22 or 24, above, if these crimes form
part of the same transaction, show the existence of a relevant
;tnze of mind or body, or negative the theory of accident or mis-
ortune.

64. This concludes the list of what the Indian Evidence Act
classes as ‘* relevant '’ facts. Special provision is however made
clsewhere for the admission of certain other evidence, a con-
sideration of which may be helpful to a court in arriving at a
decision as to how far a witness is to be believed. These are—

(1) Answers to certain questions which are admissible on
cross-examination.

(2) Evidence impeaching the credit of witnesses.
(3) Corroboration of the statements of witnesses.

They will be considered later, when dealing with the portions
of the Indian F.vidence Act in which they occur.

(x) Facts which need not be proved.

68. Having thus settled what sort of facts may be proved,
the Indian Evidence Act goes on to show how these facts are
to be brought to the notice of the court which tries a case. In
the first place, certain facts need not be proved at all. These
tall into two categories, via., facts of which courts take judicial
notice, and admissions.

88. A court is said to take judicial notice, in other words
not to require evidence, of any facts which are assumed to be so
generally known as not to require special proof. By section 89
of the Indian Army Act a court-martial is expressly authorised
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to take judicial notice of all matters within the genersl military  ©n. V.
knowledge of its members. Thus, evidence need not be given _
as to the relative rank of officers, as to the general duties, author-

ities, and obligations of different members of the service, or
generally to any matters which an officer, as such, may reason- N
ably be expected to know. The Indian Evidence Act further re-

quires courts to take judicial notice of certain other matters.

Among these are :—laws and rules having the force of law in

force in British India, Acts of Parliament, the course of proceed-

ing of Parliament and of the Indian legislatures, tho accession

and sign-manual of the King, the Great Seal and Privy Seal, the

seals of all courts of British India and of certain British courts,

the seal of any notary public, the existence, title and flag of
recognised states, the divisions of time, the geographical divisions

of the world, the territories of the Crown, the commencement,
continuance, and termination of hostilities between the Crown

an;ld any other state or body of persons, and the * rule of the

rO! .!’

67. In all those cases, and also on all matters of public goeks of refer-
history, literature, science or art the court may consult appro- ence maybe
priate books of reference and may require the party asking it to ¢0nsnlt
take judicial notice of a fact to produce such a book, kefore it
takes judicial notice of the fact.!”*

68. Facts which the paities admit m court need not be Facts admitted.
proved, otherwise than by such admissions, unless the court
requires them to be so proved.!™ It is the practice of courts-
martial to receive admissions made in open court as to collateral
or comparatively unimportant facts, not involving ecriminal
intent, which are not in dispute, but must be proved on the part
either of the prosecution or of the defence. Thus, it is the prac-
tice to allow either party the option of admitting the authenticity
of orders or letters, or the signature of a document, or the truth
of a copy, put in by the other party, in cases where such writings
are receivable when proved; or that certain details in an enumera-
tion of stores, or in an account, are correctly stated; or that a
promise or permission to & certain effect, or a certain order, was
actually given, or that a certain letter was sent or received on a
given day; and so in similar cases where admissions may expedite
zlﬁe procr:ed.ings and do not go to the merits of the matter before

e court.

69. The commonest instance of an admission is a plea of pjeq of
guilty, which is an admission by the accused of all the averments * Guilty.”
in the charge-sheet. On such a plea no further evidence of the
guilt of the accused is necessary and he can be convicted and
sentenced aceordingly.

L 4

(xi) Oral Evidence.

.70. All other facts must be proved by oral or documentary Oral evidence
evidence. Oral evidence means statements made to the court defned-
by witnesses, while documentary evidence means the production
of documents for the inspection of the court.’® A1l facts, except

171 Indian Evidence Act, section 57.
172 Indian Evidence Aot, section 58.
1 Indian Evidence Act, seotion 8.
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the contents of documents, may be proved by oral evidence''*
which must in all cases be direct;!’* that is to say—

if it refers to a fact which could be seen, it must be the
evidence of & witness who says he saw it;

if it refers to a fact which could be heard, it must be the
evidence of a witness who says he heard it;

if it refers to a fact which could be percerved by any other
sense or in any other manner, it must be the evi-
dence of a witness who says he perceived it by that
sense or in that manner;

if 1t refers to an opinion or to the grounds on which that
opinion is held, it must be the evidence of the per-
son who holds that opinion on those grounds.

71. The opinions, however, of experts expressed in any
treatise commonly offered for sale, and the grounds »n which
such opinions are held, may be proved by the production of such
treatises if the author is dead or cannot be found, or has become
incapable of giving evidence, or cannot be called as a witness
without an amount of delay or expense which the court regards
as unreasonable.!?®

7 2. If oral evidence refers to the existence or condition of
any material thing, other than & document, the Court may, if it
thinks fit, require the production of such material thing for its
inspection.'?’

(xii) Documentary evidence.

73. The existence, condition, or contents of a public doeu-
ment may be proved either by primary or by secondary evi-
dence.”™ The existence, condition, or contents of a private
document may be proved by primary evidence, and in certain
circumstances may also be proved by secondary evidence.!'”™ It
should be remembered that the contents of a document, and not
the truth of these contents is here referred to. A document is,
as a rule, only proof that certain marks have been made on the
paper, or whatever it is, on which they are inscribed; e.g., that
a cerfain statement has been written down. It is only in excep-
tional cases that a document is proof of the truth of the matters
recorded ; these cases are dealt with separately.

74. Primary evidence is the production of the document
itself for the inspection of the court, or, if it is one of a number
of documents produced by a uniform process (e.g., printing,
lithography or photography), the production of one of them.!%®
If however a number of documents so produced are copies of a
common original, they are not primary evidence of the original.
For example, the type of a book is set up from the author’s
manuscript and a number of copies printed. Every copy is

174 Indian Evidence Act, section 59.
173 Indian Evidence Act, seotion 60.
176 Tndian Evidence Act, tection 60, proviso
177 Indisn Evidenoce Act, section 60, proviso
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primary evidence of the contents of the others, but not of the Ch. V.
contents of the manuscript.!*! —

78. If the document is of & kind which is required by law Document
40 be attested, but not otherwise, it is also necessary to call an Joich must ve
attesting witness to prove its due execution. But this rule is
subject to the following exceptions :—

(a) If there is no attesting witness alive, subject to the
process of the court, and capable of giving evidence,
or if the document appears to have been exacuted in
the United Kingdom, then it is sufficient to prove
that the attestation of at least one attesting witness
is in his handwriting, and that the signature of the
person executing the document is in the handwriting
of that person.!®?

{b) If the document is proved, or purports to be, thirty
years old or more, and is produced from what the
court considers to be its proper custody, an attest-
ing witness need not be called, and it may be pre-
sumed without evidence that the document was
duly executed and attested.'®®

7 6. Becondary evidence may be given of the existence, con- Secondary evie

dition or contents of a document'** in the following cases :— :i':‘:;_» when

(1) When the original is shewn or appears to be in the
possession or power of,—

(a) the opposite party, or

(b) any person out of reach of, or not subject to,
the process of the court, or

(c) any person not legally bound to produce it,
and when, after due notice (see section 66
of the Indian Evidence Act), such person
does not produce it, any kind of secondary
evidence (see para. 77 below) may be given.

(2) When the existence, etc., of the original have been
admitted in writing by the party against whom it is
to be proved, the written admission is admissible
as secondary evidence.

(3) When the original has been destroyed or lost, or when
the party offering evidence of its contents cannot,
for any other reason not arising from his own default
or neglect, produce it in reasonable time, any kind
of secondary evidence (see para. 77 below) may be
given.

(4) When the original is of such a nature as not to be
ily moveable, any kind of secondary evidence
(see para. 77 below) may be given.

(5) When the original is a public document or dccument
of which a certified copy is permitted by law to be

181 Tndian Evidence Act, section 62, explaration 2.
183 Tndian Evidence Act, sections 68 and 69.

199 Indian Evidenoe Act, section 90.

154 Indian Evidenoe Act, section 65.
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used as evidence :*** in such cases a certified copy
is the only secondary evidence permissible.

(6) When the originals consist of numerous accounts or
other documents which cannot conveniently be ex-
amined in court, and the fact to be proved is the
general result of the whole collection, evidence may
be given as to such general result by any person
who has examined them, and who is skilled in the
examination of such documents,

77. Besides certified copies [see clause (5) of the preceding
paragraph] secondary evidence of a private document given at a
court-martial will generally take one of the following forms,!*¢—

(1) Copies made from the original by a mechanical pro-
cess which ensures accuracy (e.g., photography) and
copies compared with such copies.

(2) Copies made from or compared with the original.

(8) Oral accounts of the contents of a document given by
persons who have seen it.

78. The following are ‘* Public documents,”—

(1) Those which form the Acts or records of the Acta—
(9) of the sovereign authority,
(#i) of official bodies and tribunals, and
(i) of public officers.
(2) Public records kept in British India of private docu-
ments.!*”

All other documents are private.’*® As mentioned above,
secondary evidence can always be given of the contents of a
public document. The nature of this secondary evidence varies
with the character of the document, the most usual kind being
a ** certified copy,''*® and if the document is one provable by a
** gertified copy,’’ this is the only secondary evidence admis-
sible.’*® The secondary evidence required to prove the various
kinds of public documents is dealt with in sections 76 to 78 of
the Indian Evidence Act, which should be consulted in the
original, if necessary. The public documents specified in section
78 are provable as therein stated, all others, (except certain
English documents specially provided for in section 82 of the
same Aot and with which courts-martial are unlikely to be con-
cerned) are provable by *‘ certified copies '’ as provided for in
sections 76 and 77.

79. Under the special provisions of the Indian Army Act
extracts from or copies of official records are in certain cases
made admissible as evidence,!*’ while under the general law
referred to above!®® orders and regulations of the Government of

19 E.q., the Banker's Books Evidence Act (XVIII of 1891).
8¢ Indian Evidence Act, section 68

17 Indian Evidence Act, section 74.

18 Indian Evidence Act, section 75.

1 Indian Evidence Act, section 76.

10 Indian Evidenoe Act, rection 65.

01 T, A, A., sectione 93 and 126.

W3 Indian Evidence Act, section 78.
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India are provable by copies purporting to be printed by order of  Ch, V.
that Government, and orders and regulations of His Majesty or -_
a Department of the Home Government by copies purporting to

be printed by the King’s printer.

{xiii) Presumptions as to documents.

80. Sections 79 to 90 of the Indian Evidence Act provide “Shall presame,
that certain documents shall be presumed to be what they pur- ;‘,‘.‘f‘m_.
port to be, unless and until the contrary is proved, and that, as
to certain others, courts may, in their discretion, either make a
similar presumption or require the genuineness of the docurnent
to be proved by the party who puts it forward. This distination
between what courts ‘‘ shall presume '’ and what they ‘'‘may
presume '’ should be noticed.'*® An instance of the former class of
presumption is found in section 90 of the Indian Army Act which
provides that certain signatures shall be presumed to be genuine
until the contrary is shewn. An instance of the latter, is that
regarding telegraph messages contamed in the Indian Evidence
Act.’ A court may either presume that a message forwarded
from a telegraph office to the addressee corresponds with a mes-
sage delivered for transmission at the office of origin, or may
require that fact to be proved by the party asserting it. This
provision does not, however, authorise the court to make any
presumption as to who delivered the message for transmission,
nor as to the truth of its contents.

81. Where a contract, grant, or other disposition of property contract, otcs,
is reduced to the form of a document, the document itself (or ruleasto.
secondary evidence of its contents when admissible) is, save in
certain exceptional cases, the only admissible evidence of the
matter which it contains, and the written contract cannot there-

fore, save as aforesaid, be varied by verbal explanations or
additions.**

(xiv) Of the Burden of Proof.

82. The burden of proving the existence (or non-existence) p.rgen of proot.
of any fact lies on the side which wishes the court to believe in
its existence or non-existonce, as the case may be, and which
would fail if no evidence at all were given on either side.!*®
In criminal trials the effect of this is that the burden of proof is,
in the first instance, on the prosecutor, or as it is sometimes
expressed, ‘‘ every man is presumed to be innocent until he is
proved to be guilty.”” An exception to the rule which puts the
burden of proof on the person who asserts a fact, is that, when
any fact is especially within the knowledge of any person, the
burden of proving tiat fact is upon him.!*” The Jndian Evi-
dence Act gives as an illustration of this the case of a man
charged with travelling on a railway without a ticket, when, the
travelling being established, the burden of proving that he bad a
ticket is on him. Instances of the application of this principle

13 Indian Evidence Act, section 4.

194 Indian Evidence Act, section 88.

19 Indian Evidence Act, section 91 ef seq.

108 Indian Evidence Act, sections 102 and 108.
197 Indian Evidence Act, section 106.
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to military life are the case of & man found within limits to
which soldiers are forbidden to go without a pass, or charged
with leaving the ranks or his post without leave. In every such
case, the main fact being proved, the burden of proving posses-
sion of a pass or leave lies on the accused.

83. When any person is accused of an offence, the burden
of proving the existence of facts bringing the case within any of
the ‘* gencral exceptions’’ of the Indian Penal Code or any
special exception or proviso applicable to the particular offence
is on the accused.'® For instance, A is accused of murdering
B. The burden of proving that A killed B is on the prosecu-
tion. A, however, pleads grave and sudden provocation; the
burden of proving this provocation is on A.

84. In certmin cases the burden of proof is determined, not
by the relation of the parties to the question at issue, but by
what are called ** presumptions.’’ Certain pre-umptions have
been discussed already in connection with documents, and sec-
tion 114 of the Indian Evidence Act further provides that a court
may presume the existence of any fact which it thinks likely to
have happened, regard being had to the common course of
nutural events, human conduct, and public and private business.
A familiar instance of such a presumption is that a man who is
in possession of stolen goods soon after the theft is presumed to
be either the thief or a guilty receiver, unless he can account for
his possession,

85. As the trinl goes on, the burden of proof may be shifted
from the prosecutor to the accused by the proof of facts which
raise a presumption of hia guilt. Thus, A is accused of stealing
a five-rupee note. The burden of proof is on the prosecution.
e is shown to be in possession of the note soon after the fact.
The burden of proof is shifted to A. A shows that the note was
given him in change for a ten.rupee note. The bhurden of proof
is shifted to the prosecution.

(xv) Witnesses.

86. Under Indian law all persons, other than the accused or
persons tried jointly with him,'*® are competent witnesses unless
the court considers that they are prevented from understanding
the questions put to them, or from giving rational answers to
those questions, by reason of—

(1) tender years,

(2) extreme old age.

(3) disease of mind or body, or

(4) any other cause of the same kind.2*®

87. The English law adds to these disqualifications ** or
from knowing that he ought to speak the truth.”” This omission
in the Indian law prevents the occurrence of questions as to the
condition of a witness whose age, appearance or circumstances

198 Indian Evidenoe Act, rection 105.

199 But the confession of a jointly tried person may be “taken into
consideration ”’ against the co-accused, see para. 27 above.

30 Indian Evidence Act, section 118.
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suggest the probability of a want of moral perception. All that Ch, V.
the court has to consider is whether he cen understand the ques- —_
tion and give a rational answer to it. Other considerations do

not affect the admission of his evidence, though they may affect

the question of how much weight is to be attached to it. The
English law further disqualifies both the accused and his wife

from giving evidence except for the defence, subject, in the case

of the wife, to certain statutory exceptions. The Indian law, as

aready mentioned, absolutely disqualifies the accused from giving
evidence. It however makes his wife (subject to the privilege
mentioned, in para. 98 below) a competent witness both for the
prosecution and defence.

88. Though the accused cannot give evidence, he is per- Accused cannot
mitted to make an unsworn statement in his defence,**! to which i “’d,;:“k“
a greater or less degree of credence may be afforded, and which statoment.
is one of the ‘‘ matters before it ' which the court is bound to
consider when arriving at a decision as to whether the charge
is or is not ** proved."’

89. Persons jointly tried are incompetent to testify against pursons join
each other. If, therefore, the evidence of one accused person is tried caunot give
required against another the former should be rcleased, or g S¥idence,
separate verdiet of not guilty taken against him. An accused
person so giving cvidence is popularly said to turn King’s evi-
dence.  If an accused person thinks that the evidencee of one or
more of the other persons proposed to be conjointly arraigned
with him will be material to his defence, ho should eclaim a
separate trial.2°?

90. It follows from what bas been stated that the evidence Evidence of
of an accomplice is admissible against his principal, and vice :{::“{“J’{,‘:‘
versd, unless they are tried together, but the ovidence of an corroborated.
accomplice should always be reccived with great jealousy and
caution. No particular number of witnesses is legally necessary
to prove any fact*** and a conviction on the unsupported testi-
mony of an accomplice is therefore, strictly speaking, legal.?o¢
It is, however, the practice to require it to be confirmed by un-
impeachable testimony in some material part, and more espe-
cially as to his identification of the person or persons against
whom his evidence may be received.

91. A witness who is unable to speak may give his evidence Deaf or dumb

in sny other manner in which he can make it intelligible, as “itness.

by writing or by signs; but such writing or signs must be made

in open court. Evidence so given is deemed to be oral evi-

dence.**® The same rule would, no doubt, apply to a deaf, or

det_;f_ and dumb, witness, who might be communicated with by

writing or signs provided the court was satisfied with the reality

and accuracy of such communication.

92, A member of a court-martial is a competent witness in Memberas
favour of the accused, and might, as such, be sworn or affirmed ¥itness:
to give evidence at any stage of the proceedings; but the

2¢1 Rules 47, 48 and 104.
393 Rule 24.
33 Indian Evidence Act, section 134,

34 Indian Evidence Act, section 133.
305 Indian Evidence Act, section 119.
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Indian Army Act Rules?*® direct that a witness for the
prosecution shall not sit on a court-martial for the trial
of any person against whom he is & witness. A member
of the court must not communicate privately to other
members of the court any special knowledge which he has,
or thinks that he has, of the accused person’s guilt or
innocence, or act on private grounds of belief. If he wishes to
give evidence, he must be sworn as other witnesses and be subject
to eross.examination.

(xvi) Pririlege of Witnesses.

93. It by no means follows that because a person is com-
petent to give evidence he is compelled to answer every question
he may be asked when in the witness-box. Under English law,
for instance, a witness may decline to answer any question which
incriminates him, and though, in Indian law, there is no such
absolute privilege,2” still a witness, on such a question being
put to him, is entitled to ask to be excused from answering if,
and if, after his asking to be excused, the court compel him to
answer (as they are entitled to do), his answer cannot be proved
against him at any criminal proceeding, except a prosecution for
giving false evidence by such answer.

94. Another class of privilege is based on considerations of
public policy. No one is permitted to give evidence derived from
unpublished official records relating to any affairs of Stat~, except
with the permission of the officer at the head of the department
concerned.?®  No publie officer ean be compelled to disclose
communications made to him in official econfidence, if he con-
siders such disclosure injurious to the public interests,?*® and in
particular no magistrate or police officer can be compelled to
state whence he got any information as to the commission of any
offence.3t®

98. On this principle, a confidential report, or ietter, or
official information of a confidential character, although it may
refer to matters which a court-martial may have decided to be
relevant to the inquiry before it, cannot be produced or disclosed
except by consent of the superior authority; and this consent is
refused if the production or disclosure is considered detrimental
to the public service. Proof of the refusal should be laid before
the court by the examination of a witness, or by a written com-
munication read in open court and attached to the proceedings.

98. So also, the proceedings of a court of inquiry cannot be
called for by courts-martial, nor witnesses examined as to their
contents; nor is any confersion or statement made at a court of
inquiry admissible against an officer or soldier before a court-
martial.3!'! The onlv exception to this rule is in the case of a
court-martial for giving false evidence before the court of inquiry.

6 Rule 29 (B) (ii).

27 Indian Evidence Act, section 182.
3% Indjan Evidence Aot. section 128.
L Indian Evidence Act, section 194
310 Indian Evidence Act, section 125.
M Rule 158.
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97. The modified privilege referred to in para. 98 is the Ch.V,
privilege of the witness, and therefore he may waive it, and Privilogs whioh
answer (without being compelled to) if he chooses, but the privi- canmot be
lege referred to in the following paragraphs is for the protection waived.
of other parties and cannot be waived except with their consent.

98. A husband is not compellable to disclose any communi- Communications
cation made to him by his wife during marriage; and a wife is during marriage,
not compellable to disclose any communication made to her by
her husband during marriage.?'?

99. A legal adviser is not permitted, whether during or after Legal advisers—
the termination of his employment as such, unless with his {ommonications
client’s express consent, to disclose any communication, oral or
documentary, made to him as such legal adviser, by or on behalf
of his client, during, in the course of, and for the purpose of his
employment, or to disclose any advice given by him to hia client
during, in the course of, and for the purpose of such employment.

But this protection does not extend to—

(1) any such communication if made in furtherance of
any illegal purpose;

(2) any fact observed by a legal adviser in tho course of
his employment as such, showing that any crime
or fraud has been committed since the commence-
ment of his employment, whether his attention was
directed to such fact by or on behalf of his client
or not; or

(3) any fact with which the legal adviser became ac-
quainted otherwise than in his character as such.

The expression ‘‘ logal adviser '’ includes the clerks of legal
advisers and interpreters between them and their clients, and
the person assisting a prisoner during trial hefore o court-
martial.3*

100. The questions, whether answered or not, should be Frocedure when

entered on the proceedings. When a witness claims the privi- clum

lego of not answering, it is (except as mentioned in para. 94

above) for the court to decide whether the question is within any

of the exceptions. Courts-martial may also in their discretion

interpose by informing a witness, at the time when a question is

put to him, that he is not bound to answer. Any such inter-

position, and any claim of privilege by the witness, and the fact

whether the witness is required to answer or not, should he noted

on the proceedings.

(xvii) Of the Examination of Witnesses.

101. Tt will be the duty of the court in every case to see that Points requiring
the rules of evidence are strictly conformed to. The following .w,tfm of
points will require special attention in relation to any evidence
that may be tendered :—

(a) That it rglates to a ** fact in issue " or ** relevant fact."’
(b) Thgt it is not within the rule rejecting hearsay evi-
ence.

12 Indian Evidence Act, section 122,
3 Indian Evidenoe Act, sections 196 and 127.
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oV, (c) That (except in the case of experts) it is not a mere
-— expression of opinion.
(d) That, if it is a confession or admission, it is legally
admissible.

(¢) That, if it is a document, it is legally admissible and
properly put in evidence.?¢

(f) That no document or other thing is used for the pur-
poses of the trial which has not been properly put -

in_!ll
(9) That any witnesses called are legally competent to
give evidence.

(h) That any document with which a witness proposes to
refresh his memory is legally admissible for the
purpose.

(i) That the examination of witnesses is fairly and pro-
perly conducted.

gg&ﬂglﬂ" 102. The points mentioned in (a) to (g) have been already

is mancu'ﬁf'm considered and (h) will be noticed later. The Indian Evidence
Act deals with (i) as shewn in the following paragrapns. The
examination of a witness by the person who calls him is called
his examination-in-chief; and on this examination the questions
must relate to the matters in issue at the trial or relevant to the
issue. The court must, of course, in all cases see that a wit-
ness is not compelled to answer any question in respect of which
he is entitled to claim privilege: and they must also see that, as
far as possible, n witness is <o dealt with that his honcst beliet
is obtained from him.

”Mlnc ques- 103. Leading questions must not, if objected to by the
one. adverse party, be asked in examination-in-chief or in re-examina-
tion, except with the permission of the court.*’® Leading ques-

tions as to matters which are introductory, or undisputed, or

which the court considers already sufficiently proved are, how-

ever, permitted,?!” and the court may also allow leading questions

to be put to a ‘‘ hostile witness.””?’®* A leading question is one

suggesting the answer which the person putting the question

wishes or oxpects to receive.*'®* For instance, a witness must

not be asked, ** Did the prisoner then go into the barrack-room?”

but ‘“ What did the prisoner do next?’’ If it were not for this

rule a favourable and dishonest witness might be made to give

any evidence that is desired. On the other hand, it would be

mere waste of time to enforce the rule where the questions asked

are simply introductory and form no part of the real substance

of inquiry, or where they relate to matters which, though

material, are not disputed. But where a question relates to a

contested point, which is either directly conclusive of the matter

314 A dooument is said to be “putin” when itis produced to the

O ok P of identifl thi hy
'or purposes entification a document or thing may, however,

be shewn to a witneas before it has been formally proved and put in.

916 Indian Evidence Act, section 142. e

37 Itnd, wecond olause.

318 Indian Evidenoe Aot, seotion 154.

s Indian Evidenoce Act, section 141.
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in issue, or directly and proximately connected with 1t, the rule  Ch. V.
should nearly always be strictly enforced, and no question should -_
be allowed in & form which dircetly or indirectly suggests to the

witness the answer desired, or which, embodying a material fact,

admits of a conclusive answer by a simple ** Yes " or ** No."’

104. Care must, however, be taken in enforcing this rule mt, of what are
not to exclude questions which do not really suggest an answer, {oaq.° 1™
but merely direct the attention of the witness to the subject as
to which he is questioned. It is often, indeed, extremely difficult
in practice to determine whether or not a question is in a leading
form, and in all such cases the real test should be whether or
not the examination is being conducted fairly and with the object

of eliciting the honest belief of the witness.?*

1056. When any article, such as a stick, belt, or document, B‘nle o to
is produced in court for the purpose of identification, the wit- Sirention to
nesses may be asked such questions as ‘* Whether he recognises articles.
it,” and ** Whether he saw anything done with it, or to it;"" but
such a question as ‘* Whether he saw A strike B with the stick or
belt,”” or ‘* Whether he saw A make an alteration in the docu-
ment,"’ should not be admitted.

106. The court may, in its discretion, permit the person Sﬂ':e‘g
who calls a witness to put any questions to him which the adverse )
party might put in cross-examination.??* This is called the
treating of a witness as ‘‘ hostile.”” If a person calls a witness
and the witness appears to be directly hostile to him, or in-
terested on the other side, or unwilling to give evidence, the
reason of the rule forbidding leading questions fails, and the
court may allow the person calling the witness not only to ask
him leading questions, but to cross-examine him, and to treat
him in every respect as though he were a witness called by the
other side. In such circumstances he can therefore be asked
questions tending to show his bad character, and his credit may
be impeached in the same way as that of a witness called by the
iidverse party; neither of these things can be done under English
aw.

107. When the examination-in-chief is finished the opposite Rales as to
party cross-examines the witness. In cross-examination leading Srose-exsminas
questions may be put and also questions, otherwise irrelevant,
which tend,—

(1) to test his veracity,
(2) to discover who he is and what is his position in life,

or
(8) to shake his credit by injuring his character.*s

108. A witness may be cross-examined as to previous state- Subject of oross
ments made by him in writing, or reduced into writing, without $Xmination—
such writing being shewn to him, but if it is intended to con- )
tradiet him by the writing his attention must be called to it

before it can be proved.*®® It is often important that when a

3% For examples of fajr and unfair examination see M. M., L., Chapter
VI, &lugmph 109.
Indian Evidence Act, section 154.
13 Indfnn Evidence Act. section 146
33 Indian Evidence Act, section 145.
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witness is under cross-examination as to i‘:rfrevions statements,
the fact of their having been reduced to writing should be con-
cealed from him. It is only reasonable, however, that, when he
has given his answer, he should be shewn the document and
have the chance of correcting himself. The summary of evidence
mni be used to prove any statement which the witness made,
and which it is proposed to contradict, and evidence may be
called to prove that the evidence of a witness, though consistent
with the summary, is not consistent with the evidence given by
him at the investigation before the commanding officer.

109. Questions should not be allowed which assume that
facts have been proved which have not been proved, or that
answers have been given contrary to the fact. Nor should a
witness be pressed in cross-examination as to any facts, which,
if admitted, would not affect the matter at issue or the credit of
the witness. And if the person cross-examining intends to
adduce evidence contradicting the evidence given by the witness,
he should put to the witness in cross-examination the substance
of the evidence which he proposes to adduce, in order to give
him an opportunity of retracting or explaining.

110. When a witness is under cross-examination he may be
asked any questions which tend to test his veracity, discover who
he is, or shake his credit by injuring his character. But a wit-
ness may of course decline to answer a question as to which he
is entitled to claim privilege, and the right of asking questions
tending merely to discredit, a right which has sometimes been
seriously abused in civil courts in England, is qualified in the
case of trials under Indian law by section 148 of the Indian
Evidence Act, which provides that when a question which
is only relevant as affecting his credit by injuring his ckaracter
is put to a witness, the court shall decide as to whether or not
he shall be compelled to answer it, and that in exercising this

;l_iscretion the court shall have regard to the following considera-
ions :—

(1) Such questions are proper if they are of such a nature
that the truth of the imputation conveyed by them
would seriously affect the opinion of the court as
to the credibility of the witness on the matter to
which he testifies.

(2) Such questions are improper if the imputation which
they convey relates to matters so remote in time,
or of such a character, that the truth of the imputa-
tion would not affect, or would affect in a slight
degree, the opinion of the court as to the credibility
of the witness on the matter to which he testifies.

18) Such questions are improper if there is a great dispro-
portion between the importance of the imputation
made against the witness's character and the im-
portance of his evidence.

{4) The court may, if it sees fit, draw, from the witness’s
refusal to answer, the inference that the answer if
given would be unfavourable.
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111. It is further provided that when a witness has been  Ch. V.
asked, and has answered, such a question no evidence can be Exclusion of
given to contradiot his answer.?*¢ is rule is however subject evidence to
to0 two exceptions :— mmﬂlg

(1) When the witness is asked whether he has been pre- “'qu..g" ons texte
viously convicted and denies it, evidence of his pre- ing veraoity,
vious conviction may be given. ote.

(2) When he is asked any question tending to impeach his
impartiality and answers it by denying the facts
;uggested, proof may be given of the truth of these

acts.

112. The credit of a witness may be impeached by tbe I:s;“mnf
adverse party, or with the consent of the court by the party who Sredit of wite
oalls him, by the evidence of persons who testify that they, from
their knowledge of witness, believe him to be unworthy of
credit.??* Such persons may not, on their examination-in-chief,
give reasons for their belief, but they may be asked their reasons
in cross-examination, and their answers cannot be contradicted.

When the credit of a witness is so impeached, the party who
called the witness may give evidence in reply to show that the
witness is worthy of credit.

113. The credit of a witness may also, under similar condi- Subject conti-
tions, be impeached by proof that he has been bribed or by proof
of former statements inconsistent with any part of his evidence
which is liable to be contradicted, and at trials for rape or an
attempt to ravish it may also be shewn that the woman against
whom the offence is alleged to have been committed was of
generally immoral character.?¢

114. In order to corroborate the testimony of a witness as Corroboration
to a relevant fact he may be asked questions as to any other °f Witmesses.
circumstances which he observed at or near the time or place at
which that fact ocourred.?*” Thus A, an accomplice, gives an
account of a robbery in which he took part. He describes various
incidents unconnected with the robbery which occurred or: his
way to and from the place where it was committed. Indepen-
dent evidence of these facts may be given in order to eorroborate
his evidence as to the robbery itself.

118. In order to corroborate the testimony of a witness, any Pormer state-
former statements made by such witness relating to the same ':f;.'..‘;’..
fact,—

(1) to anyone, at or about the time when the fact took
place; or

(2) at any time, before an authority legally competent to
investigate the fact;

may be proved.?*® The above conditions are, to some extent,
a safeguard against fictitious statements designedly made to
support subsequent evidence, but it is obvious that the corro-
borative value of such statements depends on the circumstances
of each case, and that they may easily be entirely valueless.
The mere fact of a man having, on a previous occasion, made the

33 Indian Evidence Act, section 158.

3% Indian Evidence Act, section 155 (1),

236 Indian Evidence Act, section 155:3), (8), (4).
337 Indian Evidence Act, section 156.

3% Indian Evidence Act, section 157.
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same assertion often adds but little to the chances of its truthful-
ness, and courts should distinguish such testimony from really
corroborative evidence.

116. At the conclusion of the cross-examination the person
who called the witness may, if he pleases, re-examine him; but
the re-examination must be directed exclusively to the explana-
tion of matters referred to in cross-examination; and if new
matter is, by permission of the court, introduced in re-examina-
tion, the other side may further cross-examine upon it.***

117. A witness may not read his evidence or refer to notes
of evidence already given by him, but he may, while under
examination, refresh his memory by referring to any writing made
by himself at the time of the transaction concerning which he is
questioned, or 8o soon afterwards that the court consider it likely
that the transaction was at that time fresh in his memory. The
witness may also refer to any such writing made by any other
person, and read by the witness within the time aforesaid, if,
when he read it, he knew it to be correct. Whenever a witness
may refresh his memory by reference to any document, he may,
if the court, is satisfied that there is suflicient reason for the
non-production of the original, be permitted to refer to a copy of
such document. An cxpert may also refresh his memory by
reference to professional treatises.?*” Any writing referred to
under the provisions of this paragraph must be produced and
shown to the adverse party if he requires it, and that party may,
if he pleases, cross-cxamine the witness upon it.’*!

118. But a witness who refreshes his memory by reference
to writing must always swear posilively as to the fact, or that
ho has a porfect recollection that the fact was truly stated in the
memorandum or entry at the time it was written.2?? If on
referring to a memorandum not made by himself he can neither
recollect the fact nor recall his conviction as to the truth of the
account or writing when the facts were fresh in his memory, so
that he cannot speak as to the fact further than as finding it
noted in a written entry, his testimony is objectionable, ss hear-
s8y.

(xviii) Conclusion.

119. Having thus dealt with the whole subject of Evidence
ag it concerns what evidence may be given, how, and by whom,
the Indian Evidence Act concludes by putting it on a right level
by providing that the improper admission or rejection of evidence
shall not be ground of itself for invalidating a trial if it appears
that, independently of the evidence improperly admitted, there
was sufficient evidence to justify the decision of the court, or
that, if the rejected evidence had been received, it ought not to
have varied the decision.?®® This provision, while not excusing
a court which deliberately breaks the law, will often prevent a
miscarriage of justice where, through ignorance, some evidence

2% Indian Evidence Act, section 138.

33 Indian Evidence Act, section 167.
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has been improperly admitted but, apart from it, enough remains  Ch, V.
to justify the finding, or where evidence has been similarly -—
rejected which, if admitted, ought not to have varied that finding,

120. If the members of a court-martial are in doubt ss to 31?:’.‘ :: ot e
whether any evidence is admissible or not, they should remember )
that the enumeration of relevant matters in the Indian Evidence
Act is so wide that (provided the evidence tendered has snything
at all to do with the case) ** admissibility is the rule and exclu-
sion the exception ''*** and that ‘‘ where a judge is in doubt as
to the admissibility of a particular piece of evidence he should
iieclar’e;sin favour of admissibility rather than of non-admissibi.

ity.""

CHAPTER VI.

CIVIL OFFENCES.

(i) Introductory.

1. A * civil offence,” for the purposes of the Indian Army peginition of a
Act, is one which, if committed in British India, would be civil offence.
triable by a criminal court. Certain of these offences are triable
by military law at all times. These are offences of a political
character, and murderous or violent crimes committed against
persons subject to military law.**®* With these exceptions, civil
offences can only come before courts-martial on active service
or beyond the limits of British India.?*?

2. Most of the offences triable by crimipal courts in British The Indian
India are defined in the Indian Pcnal Code,**® an Act which Penal Code.
codifies the criminal law of India, but a few, as for example the
offences against the Indian Official Secrets Act?*® referred to
below, are created by special statutes. None of these are, how-
ever, likely to be dealt with by courts-martial and need not be
considered here.

3. A certain knowledge of the Indian Penal Code is required pitto.

by officers who have to administer Indian military law, as many
of the definitions of that code are imported into the Indian Army
Act by section 7 (22) of the latter. Thus, wherever ** theft,”
‘“ assault "’ or *‘ house-breaking '’ are mentioned in the Indian
Army Act the offence so defined in the Indian Penal Code is
intended, and, as pointed out in a previous chapter, all the
penal sections of the former Act are subject to the ‘‘ general
exceptions '’ of the latter.

4. Extracts of those portions of the Indian Penal Code which Ditto.
are likely to be required for the purposes just mentioned have

S I R R R
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Act XLV of 1960, see Part I11of this Manual.

Aot XV of 1889, see Part III of this Manual.

gpage
H



60 CIVIL OFFENCES.

Ch.VI.  been included in the present volume, while a table of offences
against the ordinary law, with the punishment assigned to each,
is appended to the present chapter.

E“ “"'g‘"" 8. The offences shewn in this table are all contained in the

-.n&',' Indian Penal Code, with the exception of the four entries which
relate to offences under the Indian Official Becrets Act. Though
these offences are unlikely to be tried by court-martial, they have
been included as dealing with a subject the law on which cught to
be known to military men. The first column of thie table
shows how civil offences are described, and should be cunsulted
when framing charges under section 41 or 42 of the Indian Army
Act. For the full definitions of these offences, the extracts from
the Indian Penal Code in Paft IIT of this Manual should be
consulted.

Ditto. 6. The last column shows the punishment awardable for each
offence, by the law of British India.

If the offenco is—

(1) one punishable with deatn or transportation, or
(2) one tried under section 42 of the Indian Army Act,

a court-martial is (subject to what is said below as to corporal
punishment) restricted to the punishments shewn in that column
as awardable under the ordinary law, or such other?*® punishment
as that law allows; while in other cases courts may either award
the punishment under the ordinary law or the punishment assign.
ed to an act prejudicial to good order and military discipline (i.e.,
imprisonment up to 14 years or any less punishment mentioned
in the Indian Army Act).

Corporal punish- 7. The only oxception to this rule is that corporal punish-
ment, ment can be awarded to offenders under the rank of warrant
officer on conviction of —

(a) a civil offence triable by court-martial and for which
whipping is awardable by the ordinary law,
wherever committed.

(b) any civil offence, if committed on active service.

The difference between the civil punishment of ‘* whipping "
and the military one of *‘ corporal punishment’ is explained
in the notes to section 45 of the Indian Army Act. Whipping,
as mentioned there, is generally an unsuitable punishment for a
court-martial to award to a non-commissioned officer or soldier.

mwh 8. Though the full penalty should only be awarded in ex-
* treme cases, a comparison of the various punishments provided
will be useful as a guide to courts-martial as to the heinousness

of each offence in the eye of the law.

cﬂﬂm'{: 9. Courts are gf course subject to their own limitations in
""",‘."m.,.‘&;,‘,',, awarding punishmgt, e.g., a district court-martial cannot award

a higher penalty than two years® rigorous imprisonment, even
though a higher one is shewn against the offence it is trying.

34/ See Indian Penal Code, sections 59 and 75.
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(ii) Responsibility for Crime.

10. The general rule is that a person is responsible for the c"_!l‘

natural consequences of his acts. If, therefore, a person’s aots, Everyone re-
and the natural consequences which follow them, bring him sponsiblefor
within the penal provisions of the Indian Penal Code, he is crimi- m“:m;
nally responsible under that code, unless his case falls within one gotions,
of the ** general exceptions ""?!* or any special exception appli-
cable to the particular offence. Thus, a person who kills another
under circumstances which amount to murder as defined in the
Code,3** is liable to the punishment assigned to that offence; but
if he killed the other while himself in such a state of involuntary
intoxication as would bring him within the terms of section 85,
Indian Penal Code, or in the lawful exercise of his right of private
defence (general exceptions), he is excused, while if he did it
under grave and sudden provocation (a special exception)®** his
offence is reduced to culpable homicide.

11. Words in the code which refer to acts also extend to Illegal omis-
illegal omissions,?* that is, omissions to do what a peson is *°™*
legally bound to do. The omission to do anything which one is
not bound by law to do is not an offence; thus, if a man sees
another drowning and is able to save him by holding out his
hand, but omits to do so, even in the hope that the other may be
drowned, still he is not criminally responsible.

12. On the other hand, where the law considers that a person Ditto.
is bound to perform some particular act, he is held responsible
if he omits to do so. For example, every person who has charge
of another, ¢.g., a lunatic, an invalid, or a prisoner, is bound to
provide him with necessaries if he is so helpless as to be unable
to provide himself : and if death results from a neglect of such

duty, the person in charge will be responsible unless he can show
some good excuse.

13. 8o, 1n the case of an animal known to be dangerous, the Example.
person in charge is bound to take such precautions as will safe-
guard the public from danger.

14. Similarly, if & person undertakes to do any act the omis- Purther
sion of which may endanger human life (as, for instance, warn- ® 8.
ing persons from a range whilst firing is going on), and, without
lawful excuse, omits to discharge that duty he is responsible for
the consequences. Again, if a person undertakes (except in cases
of necessity) to administer surgical or medical treatment, or to
do any other act which may be dangerous to human life, he is
responsible if death results from a want of reasonable care and
skill on his part. For instance, if & soldier were to undertake to
out off the trigger finger of another soldier and mortification set
in, he would be responsible for the consequences of his act.4

31 Chapter IV, Indian Penal Code.

32 Tndian Penal Code, section 300.

38 Ibid, exception 1.

34 Indian Penal Code. section 82.

35 In the class of cases referred to in this paragraph. there would
rarely be such intention or knowledge as would make tge offence murder
or culpable homicide under Indian law. It might often, however, amount
to caunsing death by a rash or negligent act. Indian Penal Code, section
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Ch. VL 18. When a person has no excuse to prevent his being eri-
— minally responsible for the result of his actions, his responsibili
Oriminatee- = will not be limited to the simple case where he is present an
:E‘“ v commits an offence with his own hand.

ences com-

mitted by 16. Thus, the Indian Penal Code provides that when » crimi-

Assisting in  Dal act is done by several persons, in furtherance of the common

offence. intention of all, each is liable for that act as if he had done it
alone.?** If, therefore, two or ‘three men go out to commit
house-breakinﬁ and one waits at the corner ot the street to keep
watch while the others bresk into the house, the watcher will be
guilty of house-breaking equally with the others, though he never
goes near the house. Further, when an offence is committed by
means of several acts, whoever intentionally co-operates by doing
any one of those acts, commiis that offence.?*’ If, therefore, in
pursuance of a common intention to commit theft, A steals goods
in a house and hands them to B who is waiting outside, and B
then carries them away, both are guilty of theft. On the other
hand, if the offence charged involves some special intent, it must
be shewn that the assistani was cognisant of the intentions of the
person whom he assisted;?*® thus since B in the last example
knew of A's intention to steal, and waited outside the house to
ussist him, his offence was theft, but it he had been unaware of
the intontion till the goods were handed to him his offence would
not have been theft but receiving stolen property.

Common 17. If several persons go out with a common intention to

intent, execute some criminal purpose cach is responsible for every
offence committed by any one of them in turtherance of that
purpose, but not for an offence committed by another member
of the party which 1s unconnected with the common purpose
unless he personally instigates or assists in its commission.
Thus, if some of the party of house-breakers in the example given
above are armed with revolvers, and the others all know it, thus
showing a common intention not only to break into the house
but to carry out their criminal object there in spite of all resist-
ance, and the owner is killed in defending his property, all the
party, including even the watchers outside, are guilty of murder.
But if two persons go out to commit theft and one, unkncwn to
the other, puts a pistol in his pocket and shoots a man, the other
is not responsible.

Framing 18. Another case in which a person incurs full responsibility
Charges c‘:.“ for the act of another is when an abettor (noe para. 19 below) is

present at the place when the act or offence he abets is coms
mitted.** In this case, and in the cases referred to above, the
person made responsible for the acts of another is deemed to be
guilty of the actual offence committed and should be so charged,
i.e., all the party in the first example in para. 16 should be
charged with house.breaking, and, if murder results from the
pursuit of their common intention (see para. 17), with murder
also. BSimilarly if A instigates B to murder C (abetment) and A
is present when B commits the murder, A is guilty of murder
and should be so charged.

348 Tndian Penal Code, section 34. .
347 Indian Penal Code, section 87.

34 Indisn Penal Code, section 85.

3¢ Indian Penal Code, scotion 114.
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19. A person may make himself responsible for the crime of ¢g, VI
another by instigating, conspiring with, or intentionally aiding —
the actual criminal in one of the ways described in sections 107 Abetment.
and 108 of the Code. In such cases he cannot (except as already
mentioned) be charged with the actual offence committed by the
other, and must be charged with ** abetting ** that offence. See
forms of charges under sections 40 and 42 of the Indian Army
Act in the second appendix to the Rules. The abetment of an
offence is punishable under section 109 of the Indian Penal Code
and under sections 40 and 42 of the Indian Army Act.

20. It does not always follow that the person who commits r,,o0en

the offence which is abetted is himself criminally responsible. ocent agent.
Thus if A instigates B (a child under seven years of age**° or a

erson in a state of involuntary intoxication)?*! to murder C, and
% does so0, A has abetted the murder of C, but B has committed
no offence. Similarly, if a soldier, knowing that a pair of boots do
not belong to him, induces a comrade to steal them by represent-
ing that they are his property and not the property of the actual
possessor, the first man is guilty of abetting theft though the other
has committed no offence at all.?*?

21. A person may aleo incur criminal responsibility even Harbouring

after an offence has been committed by helping the offender to offenders,
escape from justice, or by destroying the evidence of his guilt.
This form of responsibility is provided for in the sections of the
Code which deal with harbouring and screening an offender,?s?
Persons who offend against these sections do not however make
themselves fully responsible for the original crime, as in the
cases referred to in para. 18 above, and cannot be so charged.
The word ‘‘ harbour * includes the supplying a person with
shelter, food, drink, money, clothes, arms, ammunition, cr means
of conveyance, or the assisting of a person in any way to evade
apprehension.?** The wife or husband of an offender is exempted
from any penalty for harbouring that offender, an exception to
this rule is, however, the harbouring of a state prisoner who has
escaped.?®?

22. Though the full text of the Indian Penal Code has been, LP.0.tob
in all material cases, included in this work, and should be con- congnited.
sixlted, a few words as to certain offences may not be out of
place.

(iii) Murder.

23. Whoever causes the death of a human being by doing
en act— g&’i‘o‘i’}l&

(1) with the intention of causing death, or
(2) with the intention of causing such bodily injury as is
likely to cause death, or

35 Indian Penal Code, seotion 88,

35! Indian Penal Code, section 85.

332 Tndian Penal Code, section 108, lustration (d).

38 Indian Penal Code, sections 138 and 212 to 316 B (not reproduced,
for summary see Table at end of this chapter).

4 Indian Pemal Code, section 216 B.

35 Indian Penal Code, section 180.
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(8) with the knowledge that he is likely by such act to
cause death,

commits at the least culpable homicide,*** and his act may
amount to murder if certain further conditions as to his intention
and knowledge are present. The intention or knowledge, express
or implied, of the accused in such a case is therefore all im-
portant and it lies on the prosecution to show, by direct evidence
or by inference from the facts of the case, that he had such
intention or knowledge as is necessary to comstitute the offence
charged. In arriving at a decision upon this point a court will,
however, presume that a man intends the natural consequences
of his acts. This presumption will often arise in shooting cases
or in other cases where death is caused with a lethal weapon.

24. The kinds of intention or knowledge which will make
culpable homicide amount to murder are set forth in section 800
of the Indian Penal Code. If these are compared with para. 28
above, it will be seen that, subject to certain exceptions which
will be considered later,**” culpable homicide of the first and
second kind is always murder, while culpable homicide of the
third kind is only murder if the person committing the uct which
causes death knows it to he imminently dangerous and, without
excuse, still does it. A knowledge that the act was likely to
cause death is however essential to bring the case under clause (8)
above. Thus, where a person hurt another, who was suffering
from disease of the spleen, intentionally, but without the inten-
tion of causing death, or causing such bodily injury as was likely
to cause death, or the knowledge that he was likely by his act to
cause death, and by his act caused the death of the other, it was
:el:: .t::at the offence committed was that of voluntarily causing

urt.

28. Culpable homicide which would otherwise be murder is
reduced to *‘ culpable homicide not amounting to murder ' in
certain circumstances which are specified in the exceptions to
section 800 of the Indian Penal Code. Briefly put these are—

(1) Grave and sudden provoeation.

(2) Right of private defence exceeded.
(3) Powers of public servant exceeded.
(4) Sudden fight.

(5) Consent by the person killed.

The full text of these exceptions will be found in another place
and should be consulted, but the first is that most irequentl; met
with and demands more detailed notice.

28. It must be clearly established in all cases where grave
and sudden provocation is put forward as an excuse, that at the
time when the crime was committed the offender was actually so
completely under the influence of passion arising from the provo-
oation, that he was at that moment deprived of the power of self-
control; and with this view it will be necessary to consider

y the manner in which the crime was committed, the

33¢ Indian Penal , section 299,

7 See para. 35 bgl‘:)d: 28
%8s Empress v. Fox, L L. R, 2 All, 522,
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! of the interval between the provocation and the killing,
t:;g?;mduet of the offender during that interval, and all other
ciroumstances tending to show his state of mind.

27. This exception is further subjeot to three provisos,—

(1) The provocation must not be sought by the person pro-
voked. If A provokes B to strike him in the hope
that B will do so and thus give him, A, an excuse
for killing B, the plea of grave and sudden provoca-
tion will not avail to save A if events fall out~as he
hoped, and he then draws a weapon and kills B,

(2) Provocation given by anything done in obedience to
law, or by a public servant in the lawful exercise of
his powers, does not avail to reduce murder to cul-
pable homicide. A non-commissioned officer law-
fully arresting a private may provoke the latter very
much, but if the arrest is lawful a plea of grave and
sudden provocation will not avail him if he kills
the former. On the other hand an unlawful arrest
would constitute such provocation.

(3) Provocation given in the lawful exercise of the right of
private defence does not avail to reduce murder to
culpable homicide. For what this righf is section
97 et seq. of the Indian Penal Code should be con-
sulted. An example would be,—A in defending
himself and his property from B who is trying to
rob him, strikes B in the face with a whip. This
so enrages B that he kills A. B cannot success-
fully plead grave and sudden provoecation.

28. It will be noticed that the intention and knowledge
referred to in para. 28 are an intention to kill or vitally injure
anyone, and a knowledge that the death of anyone is Hkely.
Culpable homicide may therefore be committed by a person who
intends to kill one man and kills another by mistake. In such a
case the character of the culpable homicide is determined by
what its character would have been if the person intended had
been killed.***®

29. In England, malice (i.e., the state of mind which turns
manslsugll,xter into murder) is presumed from the fact of killing,
and the burden of proof is then on the accused. In India the
position is somewhat different. The killing being established,
the burden of showing such intention or knowledge as makes the
crime murder or culpable homicide is still upon the prosecu-
tion.*** Tf, however, facts raising a presumption of such inten-
tion or knowledge (e.g., the nature of the weapon used) are shewn
to exist, t}xe purdep is shifted to the acoused. The killing, and
the requisite intention or kmowledge being established, the burden
is upon the accused of showing that his case falls within any
ieneral or special exception,**!—as for instance, by showing that

e acted under a bond fide mistake of fact and the fact (if true)

would have excused him, or that h
provocation. or that he acted on grave and sudden

3% Indian Pemal Oode, section 801.
360 Indian Evidence Act, section 108.
261 Indian Evidenoe Act, lootignn 105.

Ch. V1

Subjest to
certain provisos.

Culpable homi-
of

gﬂm than the
one intended.

Burden of proof.



(1) rm. ’
defined.

¢ Aesault.'

66 CIVIL OFFENCES.

80. The penalty for murder is death, or transportation for
life.?** A court cany, at its discretion, award either penslty, but
must sentence the offender to one or the other. When a person
slready under sentence of transportation for life is convicted
of murder the death sentence is obligatory.***

(iv) Hurt and grievous hurt.
81. Whoever causes bodily pain, disease, or infirmity to any

* person is said to cause ** hurt,’”’?* and if that hurt is one of the

aver kinds (specified in section 820 of the Indian Penal Code)
ﬁ: is said to cause ** grievous hurt.’” Whoever does an act with
the intention of causing hurt to anyone, or knowing that he is
likely to cause hurt to anyone, and does thereby cause hurt to
the same or any other person, is said ‘' voluntarily to cause
hurt.”” If the hurt intended or known to be likely to be caused
is * grievous hurt *’ and the hurt actually caused is grievous hurt
(either of the same or a differcnt kind) he is said ** voluntarily to
cause grievous hurt.’''2*s

Voluntarily to cause hurt or grievous hurt to anyone is an
offence which varies in its gravity according to the instrument
used, the provocation given, the status of the person hurt, and
the object of the offender. The table appended to this chapter
shows the different descriptions of hurt and grievous hurt and
the punishment awardable for causing each. The offence
of voluntarily causing hurt or grievous hurt to any person subject
to military law when committed by a person subject to the
Indian Army Act is triable by court-martial at all times and in all
places.2¢s

(v) Criminal Force and Assault.

32. The sections of the Indian Penal Code which deal with
these crimes are chiefly of interest to officers as defining the
offences described in section 27 (d) of the Indian Army Act
which are, unfortunately, not uncommon in the service. The
definition of force in the Indian Penal Code®*’ is of a highly
metaphysical nature but, for the ordinary purposes, there is little
difficulty in understanding what is meant by the application of
force to a person, or through a thing to a person, and whoever
intentionally uses force to a person without his consent, in order
to commit an offence, or with an intention to cause injury, fear
or annoyance, is said to use *‘ eriminal force.’’**® ~Whoever
makes any gesture or preparation—

(1) intending to cause anyone to apprehend that the per-
son making the gesture, eto., is about to use eori-
minal force to him, or

%2 Indian Pens] Code, seotion 303,
38 Indian Penal Ood:.’ :ooﬂoo: %.
34 Indian Penal Qode, section 819.
%5 Indian Penal Code, seotions 831, 333,
* Tudian A'i’m.l %'bg: section 549
T lon R
%8 Indian Penal Code, section 850.
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(2) knowing it to be likely that such gesture, ete., will oOn, VI,
cause such an apprehension, —
is said to commit an ‘* assault.’"**® Mere words cannot amount
to an assault, but words accompanied by gestures or prepara.
tions may give the latter such a meaning as to amount to an
4888

33. It will be noticed that if actual violence is done to & Difference
person, or sttempted, an assault is not the proper word to use in betweem sasals
a charge-sheet as describing the offence, which then becomes criminal force,
o criminal force," or ‘* attempting to cause criminal force,”
as the case may be.

(vi) Rape.
34. Rape is defined in section 875 of the Indian Penal Code. Penetration.

Penetration is sufficient to constitute such sexual intercourse as
is there referred to : it must therefore be proved that there was
actual penetration by some part of the male organ or ** res in re."
The slightest penetration will be sufficient, it is not necessary to
prove that there was such penetration as would be sufficient to
rupture the hymen. Whether there was an emission of semen or
not is immaterial.

It is not an excuse that the woman was a common
strumpet, or the concubine of the ravisher, if the offence was
committed by force or against her will; though proof of such facts
is admissible, and is of course important in considering whether_
or not she is likely to have consented.

38. A consideration of Indian Penal Code section 875 will &ol?d'fm' when
show that the offence consists in sexual intercourse with a
woman against her will, without her consent, or even with her
consent when such consent has been obtained by putting her in
fear of death or hurt, or by pretending to be her husband, or with
or without her consent when she is under twelve years of age;
further, consent is not valid under the Indian Penal Code when
given by a person who from unsoundness of mind, or intoxica-
tion, is unable to understand the nature and consequence of that
to which he or she gives consent.?”® Sexual intercourse
with a woman who hag, by drugs or liquor, been reduced to such
a condition as is indicated al ove will therefore be rape.

36. A word of caution regarding charges for this offence is Cautionas
necessary. As Lord Hale, an eminent judge, has said. ** It it erenin,
an accusafion easily to be made, and hard to be proved, and rape.
harder to be defended by the party accused though never so
innocent.”” Buch charges are often brought from motives of
revenge or blackmail, or to shield a reputation which has been
voluntarily endangered. Courts should therefore examine and
sift the evidence, especially that of the woman said to be
ravished, with the greatest care.

37. When the offence is incomplete for want of penetration Attempted rape.
the accused may be convicted of an attempt to commit rape,
provided that the court is satisfied that it was his intention to
gratify his passions at all events and notwithstanding any resist-

3% Tndian Penal Code, section 851,
%70 Indisn Penal Code, section 90.
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ance. An indecent assault with intent to have illicit intercourse
is not sufficient, in itself, to constitute such an attempt.’”

(vii) Theft and Cognate Offences.

38. Theft is defined in section 878 of the Indian Penal Code.
It can only be committed in respect of movable property which
is in the possession of someone.

39. All corporeal property except land and things attached
to it is movable property.** A difficulty which exists in English
law is got over by the first and second explanations to section
878, which expressly state that things attached to the land may
become movable property by severance, and that the act of
severance may of itself be theft. The cutting down of a tree,
with the intention of dishonestly removing it without the owner’s
consent, is thus theft.?’®

40. The property must be in the possession of someone,
but it does not matter whether that possession is rightful or
wrongful. A thing can be stolen from a thief who has himself
stolen it, not less than from the rightful owner of the thing. A
person cannot steal a thing which is in his own possession, or a
thing which is not in the possession of anyone. Wild animals
(including game and fish), while at large, not being in the pos-
session of anyone, cannot be the subject of theft, but if they have
been tamed or are in confinement they can be stolen like any
other property.?” When a man mislays property in his own
house it still remains legally in his possession, and anyone find-
ing it is bound to assume that it belongs to him.

41. Property in the possession of a person’s wife, clerk or
servant on that person's account is in that person’s possession
within the meaning of the Indian Penal Code.3?”®> The same prin-
ciple also extends to other cases where a man’s property is in the
physical possession of someone to whom he has entrusted it and
from whom he can demand it unconditionally whenever he
pleases. Thus where a servant has his master’s plate in his
keeping, or & shepherd is in charge of his master’s sheep, the
legal possession remains with the master; similarly the landlord
of an inn retains the legal dpossession of the forks and spoons
which his customers are handling at the dinner table and a shop-
keeper retains the legal possession of goods which a purchaser
takes up in order to inspect them. The possession of anything
by a servant on his master’s behalf is thus considered to be the
possession of the master or the possession of the servant accord-
ing to the circumstances under which the servant originally
received it. If, for instance, a servant is given the custody of
anything by his master, or by a fellow-servant who has been
given the custody of it by his master, the servant will have no
real possession of the thing, and the possession will remain in the

3 Queen-Emprees v. Shankar, I. 5 Bom., 403,

b ?ndin l’e:l:’nl?mI Code, section Z&L B

%2 Indian Penal Code, section 878, Ilustration (a).

374 Queen v. Reva Pothady, L L. B.. 5 Mad.. 890 : M.ya Ram Surma v.
Nichala Kut:ui. L L. B., 15 Cal, 402 ; Queen-Empress v Shaik Adam, I. L.

R., 10 Bom.,, 198.
%% Indian Penal Code, seation 27.
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master. Therefore any dishonest taking of the thing by the Ch. Vi
servant will be theft. If, however, a servant receives anythin, —
from a third person on his master’s behalf, then the servant wzﬁ

have possession of the thing, and the master will have no posses-

sion until the servant does some act by which the possession is
transferred from the servant to the master—as, for example, by

placing it in a till, cart or godown in which the master’s goods

are kept or carried.

4 2. To constitute theft there must be,— What constie

(1) a dishonest intention to take the property out of the tutesthett.
possession of its real or temporary owner (i.e., he
whg has ‘* possession '’ of it) without his consent,
an

(2) a moving of the property in order to such taking.*’*

The intention must be a dishonest one,—that is, an intention to
cause wrongful gain to one person or wrongful loss to another,?*”
and is therefore inconsistent with a bond fide claim of right. If
the property is taken under the supposition, honestly entertained,
that the taker has an immediate right to possession, the intention
is not dishonest, and there is no theft; on the other hand a person
who has pawned his watch can steal the watch from the pawn-
broker, because he has no right to possession until he has re-
deemed it. A claim of right would not justify a person in taking
property out of another’s possession without his consent with the
intention of thereby coercing the other to pay a debt due to the
taker.?”®* It must be remembered that consent is not valid if
given under fear or misconception.?’® Some cases of what is
known in English law as ‘* larceny by a trick ** will therefore be
theft in Indian law, but in others this will not be so. Such cases,
as well as those which are doubtful, should be charged as ** cheat-
ing.” See Indian Penal Code, section 415.

43. In addition to the dishonest intention there must be a Moving.
moving of the property in order to the taking of it. It is not
necessary to prove that the goods were removed out of their
owner’s reach, or were carried away at all from the place in
which they were found. In this respect the Indian differs from
the English law, under which some degree of ** carrying away *’
is necessary. Here all that is necessary is movement, and, that
being proved, and thé other ingredients of theft being present,
the offence is complete.

44. Closely allied to theft are the offences of dishonest Otherallied
misappropriation and criminal breach of trust. These differ °Tenes
from theft in that while theft is committed in respect of pro-

rty in the possession of another, these two offences cons st in

ing dishonestly with property which is lawfully in th1 pos-
session of the offender.

45B. The dishonest misappropriation of property, honestly m“"‘"“"'lm mis
come by, is punishable with imprisonment which may extend to : tloo.
two years, or with fine, or with both, and even a temporary mis-

%% Indian Penal Code, section 878.
377 Tudian Penal Code, scetion 24.
Queen-Em&reu v. 8ri Churn Chungo, 1. L. B., 22 Cal., 1017 ; Queen-
8 v. Aga Maohammad Yusuf, I. L. R., 18 All, 88.
Indian Penal Code, section 90.
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appropriation, if dishonest, is within the terms of the section.?**
A common instance of this offence is the dishonest misappropris-
tion of lost property by the finder. The mere taking of such

into his possession by the finder is not, in itself, an
offence, but he is guilty of dishonest misappropriation if he appro-
priates it to his own use when he knows or has means of dis-
covering the owner, or before he has used reasonable means to
discover and give notice to the owner, and has kept the property
& reasonable time to enable the owner to claim it.*** A person
appropriates property to his own use when he sells it, realises it,
or in any other way puts it out of his own power to restore it, or
mhen heg’eﬁnitely makes up his mind to keep it at all hazards as

8 own.

48. Criminal breach of trust is defined in section 405 of the
Indian Penal Code, from which it will be seen that the offence
oonsiste in a person who has been entrusted with any property,
or with any dominion over it, dealing dishonestly with that pro-
perty. A person is entrusted with property when he is given the
actual possession of it, as, for example, when a servant receives
property from a third party to deliver to his master but has not
done any act to change his original possession into possession on
account of his master. A person is entrusted with dominion
over property when it remains legally in the owner's possession
but he is given a limited authority to deal with it, as for instance
& shopman who can dispose of his master’s stock but must hand
over to the latter the price he receives for it.

47. The receiving or retaining of stolen property is itself an
offence.?*® For this purpose, the words ‘‘ stolen property  in-
cludes property the possession of which has been transferred b
theft, extortion, or robbery as well as property in respect cf whi
criminal misappropriation or criminal breach of trust has been
committed.?*

48. The guilty knowledge of the receiver must be established.
The recent possession of the goods coupled with inability to
give a reasonable account of such possession, justifies the pre-
sumption that the receiver got the goods dishonestly. The fact
that he bought them much %elow their value, or that he falsely
denied his possession of them, would be evidence of guilt. A
person is considered to receive the goods as soon as he obtains
control over them.

(viii) Concurrent Jurisdiction.

49. A criminal court and a court-martial may sometimes
both have jurisdiction in respect of the same offence, either hy
reason of its being triable by a military court under section 41
of the Indian Army Act at a place outside British India where
a oriminal court established by the authority of the Governor
General in Council exists (e.g., a place where the political officer

8% Tndian Penal Code, section 408,
Ibid, explanation 2.
e, Criminal Law of India, Third Edition, Chapter XI, para. 532,
In Penal Code, section 411, Not reproduced. For punishment
aee table at end of this chapter.
%04 Indian Penal Code, section 410.
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has the powers of a criminal court), or as being a civil offence
triable by court-martial in British India under the provisions of
section 41 or 42 of the Indian Army Act, or again because the
same transaction constitutes both a civil and military offence, as
for example, where a soldier steals from a comrade and thus
commits goth the civil offence punishable under section 879 of
the Indian Penal Code and the military one punishable under
seotion 81 (d) of the Indian Army Act. Such conflicts of juris-
diotion are provided for by sections 69 and 70 of the Indian
Army Act. The effect of these sections is to give the militarg
authorities the right of deciding, in the first instance, as to whiol
court is to try the alleged offender, but requiring them, if the civil
court 8o desires, to suspend action and refer the point to the
Governor General in Council for final decision, the alleged
offender remaining in military custody in the meantime.

Ch. VI,
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CHAPTER VIl.

MISCELLANEOUS.

(i) Duties in aid of the Civil Power,

1. The law regarding such duties, in India, is contained in Comparison
sections 127 to 132 of the Code of Criminal Procedure which with English
have been reproduced in Army Regulations, India, Volume "™
II, in order that their duties and rights, may be known to
all ranks.?®*® If Chapter XIII of the War Office Manual of Mili-
tary Law is referred to, it will be seen that, in England, a soldier
is, in this respect, in the same legal position as any other citizen,
and that the only differences arise from the deadly character of
his arms and the exciting effect which his presence has on a
mob, both of which considerations nccessitate exceptional care
in the use of these soldier-citizens in quelling a disturbance. In
India the difference between soldiers and other citizens is, to a
certain extent, recognised, the civil authorities being bound, if
they can, to deal with an unlawful assembly (or such other assem-
blies as are referred to in section 127 of the Code of Criminal
Procedure) by means of the police and ordinary citizens called in
to their aid, and it is only when the assembly cannot be other-
wise dispersed, and the public security demands its dispersal,
that they can call in the military. The latter must obey such a
requisition, but the manner of complying with it is in the discre-
tion of the military commander :—i.e., the civil officer says
** disperse this mob ''—the military officer decides, as is right,
the way his forces are to be disposed and employed for that
purpose, and must use as little force, and do as little injury to
person and property as may be consistent with dispersing the
mob. Moreover, when the public security is manifestly en-
dangered, a commissioned officer of the Army (not the volunteers)
may act on his own responsibility when no magistrate can be
communicated with

2. The interests of the soldier and his officers are, in India, Protection to

protected by section 132 of the abovementioned Code, under military men
which no prosecution for acts purporting to be done in the per- ' India.
formance of the duties we are now considering can be under-
taken without the sanction of the Governor General in Council.
The same section also absolutely excuses all acts done in good
faith by an officer or non-commissioned officer acting in obedience
to a magistrate’s requisition, or by an officer acting on his own
responsibility under section 181. Military inferiors are also ex-
empted from criminal responsibility for acts done in obedience
to orders which they are, under military law, bound to obey.

. 3. Nothing is said to be done in good faith which is done Meaning of
without due care and attention.®® An obviously unnecessary “ good faith.”
requisition by a magistrate would not, therefore, cover an officer
who would not be ** acting in good faith * in complying with it.
Similarly, though the illegal character of an officer’s orders would

5 See also Part I1I of this Manual,
3¢ Indian Penal.Code, sestion 52.
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need to be very clear to justify a military inferior in disregarding
them, still, if such orders were so clearly illegal as not to be a
* lawful military command,” an inferior who took advantage of
these orders to fire on an assembly which he knew should not be
fired on, would not be obeying a lawful military command, and
would therefore not be protected.

MISCELLANEOUS.

- (ii) Military Privileges.

4. Under chapter XIII of the Indian Army Act persons sub-
ject to that Act enjoy certain privileges in their relations to civil
courts in India and the law administered by these courts. In
addition to these privileges certain others have been conferred
upon these persons by various Acts of Parliament and statutes
of the Indian and local legislatures. The most important of these
privileges are :—

(1) By section 136 of the Army Act the pay of an officer or
soldier of the regular forces (including the Indian
Army) is protected from any deductions other than
those authorised by Act of Parliament, Royal War-
rant, or Act of the Governor General in Council.
As explained elsewhere, penal deductions are, in
the Indian Army, legalised by the Indian Army
Act, and other deductions by Royal Warrant, the
exact amounts to be deducted, within the limits
thus legalised, being settled by regulations.

(2) All Government pensions (including military pensions)
are protected from attachment in the execution of
the decrees of civil courts.s’

(8) An officer or soldier, actually serving in a military
capacity, who is a party to a suit and cannot obtain
leave of absence may authorise any person to sue
or defend in his stead. This authority must be in
writing and be signed in the presence of his com-
manding officer.?**

(4) A power of attorney to institute or defend a suit when
executed by an officer, warrant officer, non-com-
missioned officer or private is exempt from fees
under the Court Fees Act.**®

(5) Receipts for pay or allowances of non-commissioned
officers or soldiers, when serving in such capacity,
need not be stamped.**

(6) All officers and soldiers of the regular forces on duty
or on the march, as well as their authorised follow-
ers, families, (including the families of such fol-
lowers), horses, baggage, and transport are exempt
from all tolls, except certain tolls for the transit of
barges, ete., along canals.**? This exemption ex-

" WMPennion- Act, 1871, section 11 ; Code of Civil Procedure, 1908, see-
on 60, proviso (g).

o (ode of Oivil Provedurs, 1908, Order XXVIIL

3% (ourt Fees Act, 1870, section 19.

29) Tndian Stamp Ast, 1899 Schedule I.

%91 Indian Tolls (Army) Act, 1901, seotion 3; also A. A., section 143,
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tends to the Imperial Service Troops (see para. 9 —
below), their followers, horses and baggage, but not
to their families or the families of their followers.
It also extends to reservists on being called up for,
or when returning to their homes after, training or
service, and to their horses and baggage.

(7) Native officers are exempted from the restrictions pﬂm,{::
placed on the possession of arms and ammunition “‘t“"& Arms
by the Indian Arms Act, 1878, except as to cannon At and Rules,

and certain other articles, among which excepted

articles are included ‘‘ rifles of ‘303 or 450 bore

other than rifles of such bores lawfully imported into

British India, and ammunition which can be fired

from the same.’'3*® The same exempiion extenis

to warrant officers, non-commissioned officers and

soldiers (but not reservists) except that a native

soldier when on leave is only exempt in respect of

such arms as may be covered by a pass granted by

his commanding officer. Limits are however placed

on the exercise of this privilege by military regula-

tions,?*® a breach of which is punishable as a mili-

tary offence though not constituting an offence under

the Arms Act.

(iii) Indian Army Reserve.

8. In addition to the soldiers and others in permanent em- Indisn Reserve
ployment, a reserve for the Indian Army is maintained under the Fores Acts
suthority of the Indian Reserve Forces Act, 1888.3*¢ This act
provides for two classes of Reserve, viz., the Active and the
Garrison, but the latter has been allowed to die out, and all
reservists now belong to the Active Reserve. The only difference
between them was that men of the Garrison Reserve were not
available for service beyond the limits of British India.

6. A reservist is required to appear for training or muster Obligations of
according to the regulations of his branch, and when called up *he Teservist.
for service; at other times he pursues his ordinary civil avoca-
tions but must keep his commanding officer informed of his
address and cannot leave India without permission. In return
for these obligations a reservist receives pay at a lower rate than
is issued to the soldier or other enrolled person whose services
are permanently utilized. The reservist is subject to military
law at all times, and can therefore be tried by court-martial for
any military offence committed by him; he is also subject to the
jurisdiction of the ordinary criminal courts for certain military
offences specified in section 8 of the Indian Reserve Forces Act.

7. The reserve is composed, for the most part, of men trans- composition of
ferred to it from the colours at their own request, who serve on the reserve,
the conditions contained in their original enrolment documents,
subject to certain modifications therein agreed to by them on
their transfer to the reserve. In certain corps, however, (e.g.,
the Supply and Transport Corps and the Military Railway Com-

393 Indian Arms Rules, 1909, Schedule I.
% A R, I, Vol. IL
3 Act IV of 1888. See Part III of this Manual.
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Ch. VIL anies) direct enrolments in the reserve are permitted, and in the
—— upply and Transport Corps commissions as Native Officers of
the Reserve are granted to Indian gentlemen who are suited for

such employment.

(iv) Other Forces existing in India.

ﬂ}‘ﬁ{:’..ﬂ"'v 8. In addition to the Indian Regular Army, its Reserve, and

Levies. the Volunteer Force, which last (being governed by the Army
Act?*® when subject to military law) is outside the scope of
this work, the Indian Government maintains a number of mili-
tary or semi-military bodies under various names, e.g., mili-
tary police, militia, and levies. The discipline of these iz
generally provided for by a special enactment,*®® but in some
cases?*” the military code of the Indian Army has been applied
to such forces by notifications under section 5 of the Indian Armv
Act or the corresponding article of the Indian Articles of War,
now repealed.

,}mpﬂﬂll Serice 9, Lastly there are the Imperial Service Troops. These are
Foops. bodies of troops maintained by the rulers of various Native States

in India with a view to their active co-operation with the regular
torces of the Crown in the defence of the Empire. The Imperial
Government assists the States concerned with advice as to the
instruction of these troops, a staff of inspecting officers being
maintained for the purpose, but their command and discipline
are entirely in the hands of their own rulers, and they are not
subject to the military code of the Indian Army, (as such),
being in fact the troops of allied States and subject only to their
own codes of military law. To obviate the difficulties which
this might give rise to on service, the Indian Government has
concluded a series of agreements with the rulers of the States
concerned, under which arrangements are made for the command
and discipline of these troops when beyond the frontiers of their
owa States. In these agreements each ruler has consented to
enact as the State law applicable to his Imperial Service Troops,
when on active service, a law which embodies, mutatis mutandis,
the provisions of the Indian Articles of War (now the Indian
Army Act) for the time being in force. The State laws to which
they are subject in time of peace are contained in the Rules for
the punishment of crime in Imperial Service Troops to which
reference is made below.

Arrangement 10. The effect of the above arrangement?*® is as follows :—

fllno gltgo . Imperial Service Troops, when moved beyvond the frontier of

Troops. ° their own States, are under the orders and command of the
officer commanding the division, brigade, contingent or force in
which they are employed and are amenable—

(a) in peace time, to the ‘‘ Rules for the punishment of
crime in Imperial Service Troops,”’

298 Indian Volunteers’ Act. 1869, section 8.

3¢ E.g., The Burms Military Police Act, 1887, and the North-Weat
Border Military Police Act. 1904.

%7 E.g., The Malwa and Meywar Bhill Corpa.

38 See Ficld Service Regulations, Fart II. Indian Supplement,
Chapter XII.



Other Forces existing in India. 91

(b) when employed on active service, to a State Code
which embodies the provisions (mutatis mutandis)
of the Indian Army Act.

On active service the officer commanding the force in which
they are employed is authorised to administer the provisions of
the State law which embodies the Indian Army Act. He is
empowered to enforce discipline by assembling courts-martial
similar to those held under the Indian Army Act. British or
native officers of the Indian army cannot, however, be detailed to
serve on these courts-martial, which must be composed of officers
of the State troops, though a British officer of the force may, if
agplied for, be detailed to act as superintending officer or judge-
advocate.

Punishments awarded by such courts-martial must be exe-
cuted under the orders of the head of the State or by some person
to whom the requisite authority has been delegated by him.

Ch. VL.
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ACT VIII OF 1911.

An Act to consolidate and amend the law relating to the
;government of His Majesty’s Native Indian Forces.

‘WHEREAS it is expedient to consolidate and amend the law
relating to the government of the Native officers, soldiers and
other persons in His Majesty’s Indian Forces; It i= hereby
enacted as follows :—

CHAPTER 1.

PRELIMINARY.

1. (1) This Act may be called the Indian Army Act, 1911.  Short title n:d
(2) It shall come into force on such date as the Governor commencement.

General in Council may, by notification in the Gazette of India,
direct in this behalf.

NoTE.
(2) For notificaticn issued under this sub-section, ece Part IV.
Application of Act.

2. (1) The following persons shall be subject to this Act, Peuonumbjnt
namely :(— o Ast.

(a) Native officers and warrant officers;
(b) persons enrolled under this Act;

(c) persons not otherwise subject to rmlitary law, who, on
active service, in camp, on the march, or at any
frontier post specified by tha Governor General in
Council by notification in this behalf, are employed
by, or are in the service of, or are followers of, or
accompany any portion of, His Majesty's Forces :

Provided that if any person claims to belong to a class to
«a45vict, Which the Army Act is, and this Act is not, applicable, the
e. 85 burden of proving that he belongs to that elass shall lie upon him.
(2) Every person sub]ect to this Act under sub-section (1),
clause (a) or (b), shall remain so subject until duly discharged or

dismissed.

Norz. ’

(1) ™Native officers and warrant officers.—See secticn 7 (2), (3).
¥ Persons enrolled.—See sections 8 and 9. All persons subjeot to this
:3 under clnnso (a) or (b) of ﬂglﬂnb«%u; 80 subject st&a.l Limes
persons nbjeot i‘;ue (c), nee pmspb 9 ibid.
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2 Dulg discharged or dismissed.—Seo Chapter III of the Act and
also, for dismissal as a court-martial sentence, see section 43. A

who has once become subject to Indian military law under clause {a) or
(b) above only ceases to be subject to it when he dies or is formally
discharged or dismissed. The difference between dismissal and discharge
is that the former does, whilo the latter does not, imply oulpability.
The regulations therefore provide that a person who is dismissed forfeits
sll claim to pension or gratuity, while one who is discharged receives

whatever pension or gratuity he may be entitled to under the regulations
applicable to his case.

Special proivillon 3. (1) The Governor General in Council may, by notification,

:.'l:"c’:";: R dircct that any persons or closs of persous subject to this Act
under section 2, sub-section (1), clause (c), shall be so subject as
Native officers, warrant officers or non-commissioned officers, and
may authorize any officer to give a like direction with respect to
any such person and to cancel such direction.

(2) All persons subject to this Act other than officers, warrant
officers and non-commissioned officers shall, if they are not
persons in respect of whom a notification or direction under sub-
section (I) is in force, be deemed to be of a rank inferior to that
of a non-commissioned officer.

Nore.

(1) The status conferred under this provision is a personal one, and
does not entitle its holder to any military command See Part I. Chapter
11, paragraph 2.

i 4. Every person subject to this Act under section 2, sub-
%w;:gons section (l)rycll;use (c), shall, for the purposes of this Act, be
m‘&' deemed to be under the commanding officer of the corps, depart-
under section 2 ment or detachment (if any) to which he is attached, and if he is
clause (o). not attached to any corps, department or detachment, under the

command of any officer who may for the time being be named as
his commanding officer by the officer commanding the force with
which such. person may for the time being be serving, or of any
other prescribed officer, or, if no such officer is named or pre-
scribed, under the command of the said officer commanding the
foree :

Provided that an officer commanding a force shall not place a
person under the command of an officer of official rank inferior
to that of such person if there is present at the place where such
person is any officer of higher rank under whose command he
can be placed.

Powers mvly 8. (I) The Governor General in Council may, by notiﬁcation,
ot to certaln o apply all or any of the provisions of this Act to any force raised
Government of and maintained in India under the authority of the Governor
Jadia. General in Council.

(2) While any of the provisions of this Act apply o any such
force, the Covernor Genersl in Council may, by notification,
direct by what authority any jurisdiction, powers or duties inei-
dent to the operation of these provisions shall be exercised or
performed in respect of that force.
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6. (I) Whenever persons subject to this Act are serving out omeers to eser
of India under an officer not subject to the authority of the cise powersin
Governor General in Council, the Governor General in Couneil :::‘,,‘;:""““
may prescribe the officer by whom the powers which, under this
Act, may be exercised by officers commanding armies, divisions

and brigades, shall, as regards such persons, be exercised.

(2) The Governor General in Council may confer such powers
either absolutely, or subject to such restrictions, reservations,
exceptions and conditions as he may think fit.

NorTE.

Rule 160 is framed under this section and confers (subject to certain
limitations as to dismiseal and discharge) the powers of a divisional
commander upon each of the following officers : —~

The officer commanding in North China.

The officer commanding in South China.

The officer commaunding in Ceylon.

The officer commanding 1n the Straits Settlements.
The officer commanding in Egypt.

For what these powers are, sce sections 14, 19, 21, 23, 102, 103, 108
aund 112 of the Act, and Rules 13, 156, 157 an1 163.

Definitions.

7. In this Act, unless there is something repugnant in the Definitions.
subject or context,—
(1) ** British officer ’ means a person holding a commission
in His Majesty's land forces :
(2) ** Native officer "’ means a person commissioned, gazetted
or in pay as an officer holding a Native rank in His Majesty’s
Indian Forces :
(3) ** warrant officer '’ means a person appointed, gazetted or -
in pay as a Native warrant officer in His Majesty's Indian Forces :

(4) ‘‘ non-commissioned officer '’ means & person attested
under this Act holding a Native non-commissioned rank in His
Majesty’s Indian Forces, and includes an acting non-commis-
sioned officer :

(5) ** officer '’ means a British officer or Native officer, but
does not include & warrant officer or non-commissioned officer :

(6) ‘‘ commanding officer,’’ when used in any provision of this
Act with reference to any separate portion of His Majesty’s
forces or to any department, means the British officer whose
duty it is under the regulations of the army, or, in the absence
of any such regulation, by the custom of the service, to discharge
with respect to that portion of the forces or that department the
functions of commanding officer in regard to matters of the
description referred to in that provision :

(?) ** superior officer,”’ when used in relation to a person sub-
ject to this Aect, includes a warrant officer and & non-commis-
sioned officer; and, as regards persons placed under his orders,
z ;mant officer or non-commissioned officer subject to the Army
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(8) ** army,” * division ’’ and *‘ brigade ’’ mean respectively
an army, division or brigade which is under the command of an
officer subject to the authority of the Governor General in
Couneil :

(9) * corps '’ means any separate body of persons subject to
this Act or the Army Act which is prescribed as a corps for the
purposes of all or any of the provisions of this Act:

(10) ** independent brigade '’ means a brigade which does not
form part of a division :

(11) ** department " includes any division or branch of a
department :

(12) ** enemy " includes all armed mutineers, armed rebels,
armed rioters, pirates and any person in arms against whom it is
the duty of a person subject to military law to act:

(18) ** active service,'’ as applied to a person subject to this
Act, means the time during which such person is attached to,
or forms part of, a force which is engaged in operations against
an enemy, or is engaged in military operations in, or is on the
line of march to, a country or place wholly or partly occupied
by an enemy, or is in military ocoupation of any foreign country :

(14) ** military custody '’ means the arrest or confinement of
a person according to the usages of the service :

(15) ** military reward '’ includes any gratuity or annuity
for long service or good conduct, any good conduct pay, good
service pay or pension, and any other military pecuniary reward :

(16) ** court-martial '’ means & court-martial held under this
Act:

(17) ** criminal court '’ means a court of ordinary criminal
justice in British India, or established elsewhere by the author-
ity of the Governor General in Council :

(18) ** civil offence ’’ means an offence which, if committed
in British India, would be triable by a eriminal court :

(19) ** offence '’ means any act or omission punishable under
this Act, and includes a civil offence as hereinbefore defined :

(20) ** notification '* means a notification published in the
Gazette of India :

(21) ** prescribed * means prescribed by rules made under
this Act: and

(22) all words and expressions used herein and defined in the
Indian Penal Code and not hereinbefore defined shall be deemed
g:odhave the meanings respectively attributed to them by that

e.

XLV of 1860,

Nore.
(4) Attested.~—See sections 11 and 12 of thig Act and Rules 8 and 9.
Only “ attested ”* persons are eligible for non-commissiqned rank.
(9) Presoribed.~See Rule 161.
(13) The terms of this definition are apparently wider than the
ding one in the (British) Army Act in that it covers the i

when a perion is on the line of march to a country or Phoe wholly or
partly occupied by an enemy. It has, however, been ruled that ‘‘even
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before embarkation troops under orders to proceed to the seat of war are
attached to, or form of, a force which is engaged in operations

inst the enemy ’ and are therefore un active scrvice for the purposes
of the Army Act. (Note to section 189 of the Axmir Aot in the War
Office M. M. L) The position is therefore practically the same urder
both Acts.

A person is ‘“ on the line of march '’ from the time he parades fur
the original march until he arrives at his ultimate destination.

(23) Extracts from the Indinn Penal Code giving definitions likely to
be useful to Persons administering this Act will be found in Part III
of this Manual.

CHAPTER II.
ENROLMENT AND ATTESTATION.

Enrolment.

8. Upon the appearance before the prescribed enrolling officer Pmﬁgnm bifm“
of any person desirous of being enrolled, the enrolling officer *"°" "6 050
shall read and explain to him, or cause to be read and explained
to him in his presence, the conditions of the service for which
he is to be enrolled; and shall put to him the questions set forth
in the prescribed form of enrolment, and shall, after having
cautioned him that if he makes a false answer to any such
question he will be liable to punishment under this Act, record
or cause to be recorded his answer to each such question.

Nore.

Enrolling officer.~See Rule 7 (A).

The conditions of service are, in the forms of enrolment at present
presoribed, embodied in the guestions which are put tu the person to be
enrolled, and his acoeptance of these conditions is duly recorded therein.
For list of classes to be enrolled, see A. RB. 1., Vol TI

9. If, after complying with the provisions of section 8, the Enrolment.
enrolling officer is satisfied that the person desirous ot being
enrolled fully understands the questions put to him and con-
sents to the conditions of service, and if he perceives no impedi-
ment, he shall sign the enrolment paper, and the person shall
then be deemed to be enrolled.

Norte.

The person enrolled also signs the paper, as indicating his acceptance
of the conditions of his service. When the formalities of enrolment
have been completed in accordance with this section, the enrolling officer
is required to send the enrolment paper te the custudian of the long roll
of the corps or department for which the person has been enrolled, or
if more than one long roll is maintained in such corpsor department,
to the custodian of one of such rolls. Rule 7 (B).

10. Every person who has for the space of six months been pmmn
in the receipt of military pay and been borne on the rolls of any ggﬂ"m tin
corps or department (of which the last pay statement, if pro-
duced, shall be evidence) shall be deemed to have been duly
enrolled, and shalt not be entitled to claim his discharge on the
ground of illegality or irregularity in his enrolment.
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Attestation.
Persons to be 11. The following persons shall be attested, namely :—

(a) oMl persons enrolled as combatants;

(b) all other enrolled persons prescribed by the Governor
General in Council.

Nore.

Attestation involves no further liabilities beyond those assumed at
enrolmeant, but confers upon the attested person certain privileges, It is
reserved for combatants and such higher classes of non combatants as
Governmont considers deserving of being tireated in a similar manner to
combatants, See Rule 8. The diacharge of an attested person can, as a
rule, only be authorized by the lngher military aunthorities, while that of
an enrolled person who has not been attested (e.g., recruits and followers)
cun be authorized by his commanding officer. See Rule 18. Only
attested persons are eligible for non-commissioned rank.

Mode of attesta- 12+ (I) When a person who is to be attested is reported fit

tion, for duty, or has completed the prescribed period of probation, an
oath or affirmation shall be administered to him in the pre-
scribed form by his commanding officer in front of his corps or
such portion thereof or such members of his department as may
be present or by any other prescribed person.

(2) The form of oath or affirmation prescribed under this
section shall contain a promise that the person to be attested
will be faithful to His Majesty, His heirs and successors, and
that he will serve in His Majesty’s Indian Forces and go wherever
he is ordered by land or sea, and that he will obey all commands
of any officer set over him, even to the peril of his life.

(3) The fact of an enrolled person having taken the oath or
affirmation directed by this section to be taken shall be entered
on his enrolment paper, and authenticated by the signature of
the officer administering the oath or affirmation.

Norte.

. The proper authority to atteat a person subject to this Act is general);
his immediate commauding officer who should do so in the ceremoni
manner here indicated. For list of other “ attesting officers ’ see Rule 9

B). The oath or afirmation to be administered un attestation is set
orth in Rule 9 (A), the notes to which contamn its translation into certain
vernacular langunages.

CHAPTER III.

Di1sMISSAL AND DISCHARGE.

!Mlmiunl\a‘Il 13. The Governor General in Council or the Commander-in.
Sovernor $me Chief in India may dismiss from the service any person subject

and Command i .
: “hﬁ: to this Act
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14. An officer commanding an army, division or brigade, or Dismissal by
any prescribed officer, may dismiss from the service any person officer command-
R N . . ing army, divi-
serving under his command other than a Native officer. siton, brigade,
ete.

Norz.

Native officers roceive their commissions from the Governor General
in Council and only the higher authorities are therefore empowered to
dismiss them. Similar restiictions are, by Rule 18, placed on their
discharge otherwise than at their own request or when invalided.

18. Every person sentenced by any court-martial or by any Dismissal of
criminal court to transportation or to rigorous imprisonment for “ovicts:
any term exceeding three months, shall be dismissed from the
service by his commanding officer :

Provided that on active service any such person may be re-
tained to serve in the ranks, and his service therein shall be
reckoned as part of his term of transportation or imprisonment.

Nore.

Rule 12 shows how and when the immediate commanding officer of
the convict is to perform thie duty imposed upon him by this section.

8entenced.—In the case of a court-martial sentence which requires con-
firmation, thie refers to the sentence in its final form after disposal by
the confirming officer. In the case of a summary court-martial, it refers
to the sentence as promulgated, t.e., in ordinary cases the sentence passed
by the court, and in cases falling under the proviso to scction 101 the
sentence ag approved by the superior anthority therein specified.

The subsequent reduction of a court-martial sentence by an officer
acting under section 102 or 112 does not, of itself, operate to re-admit
the convict to the service, and a meparate order under section 112 (4) is
necessary to effect this. If, however, a trial where the sentence exceeds
!;hree months’ rigorouns imprisonment 18 set aside, or if a similar sentence
is annulled for illegality, any action taken in consequence of such trial
or sentence, and whose legality depends thercon, becomes null and void.
In such cases no order of re-admission is necessary as the original order
of dismissal has fallen to the ground. The correct course in such a_ case
is, however, for the commanding officer to formally cancel his order of
dismissal.

Paragraphs (B) and (C) of Rule 12 show how the case of a person
sentenced by a criminal court shonld be dealt with, and are nccessitated
by the system_ of criminal appeal which exists in India. Theylare in-
tended to prevent the injustice which might be caused hy the summary
diemissal of a person whose sentence, in its final form, did not warrant
such a consequence. The sentence as finally dealt with by the appellate,
or other superior, court takes the place of the original sentence and the
extent of such final sentence is consequently the test as to whether dis-
missal shall follow or not. If therefore, ina case falling under Rule 12
(C), the commanding officer has not waited for the decision of the superior
court and the final sentence is one of less than three months’ rigorous im-
prisonment, his order of dismissal falls to the ground and should—as
1n the case already discussed—be formally cancelled. On the other hand,
the reduction of a sentence, as an act of, clemency, by the Government
of India or a Local Government does not, any more than similar action
by the military authorities under section 102 or 112, operate to reinstate
the convict, and a separate order under section112 (4) is necessary should
his re-admiseion be considered desirable.

Imprisonment for non-payment of a fine is mot comsidered as part
of the term to which a person is “ sentenced ”’ by a criminal court, e.g.,a
sentence of three months’ rigorous imprisorment and & fine of Bs. 100, or
in default a further one month’s rigcrons imprisonment, dces not_involve
dm;iud under this eection, even if the wholgnfaur months are undergone.

. Before retaining a person for service in the ranks under the proviso to
this section, the cummanding officer should, in the case of a sentenc
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confirmed by a superior officer, refer to such officer for his approval when-
ever such reference can be made without undue delay or detriwent to
the public service.

16. The prescribed authority may, in conformity with any
rules prescribed in this behalf, discharge from the service any
person subject to this Act.

Norte.

For authorities competent to authorize discharge see Rule 13 and table
annexed thersto. The discharge of a person who ig, under the conditiuns
of his enrolment, entitled to be discharged must be authorized and
completed with all convenient speed (Rale 10) by the proper authorities
(ano- 11 (A) and 13), Until it has been so completed the person remains
subject to military law. Any unnecessary aelay in completing his
discharge would, however, give him good ground for complaint. The
words ‘* with all convenient speed ” have been held to mean “ without
unreasonable delay under the circumstances,”” and will thus admit of &
shor¢ delay when such is absolutely necessary.

17. Every enrolled person who is dismissed or discharged
from tho servico shall be furnished by his commanding officer
with a certificate, in the English language and in the mother
tongue of such person (when his mother tongue is not English),
setting forth—

(a) the authority dismissing or discharging him;
(b) the cause of his dismissal or discharge;
(c) the full period of his service in the army.

18. (1) Any person enrolled under this Act who is entitled
under the conditions of his enrolment to be discharged, or whose
discharge is ordered by competent authority, and who, when he
is so entitled or ordered to be discharged, is serving out of India,
and requests to be sent to India, shall, before being discharged,
be sent to India with all convenient speed.

(2) Any person enrolled under this Act who is dismissed
from the service and who, when he is so dismissed, is serving out
of India, shall be sent to India with all convenient speed. -

(3) If any such person has been sentenced by court-martial
to any punishment, such punishment may be inflicted before
he is sent to India.

Norte.

All convenient speed.— F(r menning of this phrase sec note to section 16,

CHAPTER IV.

Somumary REDUCTION AND PUNISHMENTS OTHERWISE THAN
BY ORDER OF COURT-MARTIAL.

19. (1) The Commander-in-Chief in India, an officer com-
manding an army, division or brigade, or any prescribed officer,
may reduce to a lower grade or to the ranks any non-commis-
sioned officer under his command.

(2) The commanding officer of an acting non-commissioned
officer may order him to revert to his permanent grade as a non-
commissioned officer or, if he has no permanent grade above the
ranks, to the ranks.

Nora.

(1) Any prescribed officer. —See Rule 162. A
(2) Commanding officer.—See section 7 (6) and A. R. L, Vol. 11.
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20. (1) The Commander-in-Chief in India may, subject t0 Minor punish-
the control of the Governor General in Counecil, specify the minor ments,
punishments to which persons subject to this Act shall be liable
without the intervention of a court-martial, and the officer or
officers by whom, and the extent to which, such minor punish-
ments may be awarded.

(2) Imprisonment in military custody may be specified as
such a minor punishment, provided that—

(a) the term of such imprisonment shall not exceed
twenty-eight days; and

(b) it shall not be awarded to any person of or dbove the
rank of non-commissioned officer, or who, when he
committed the offence in respect of which it is
awarded, was of or above such rank.

Nore.

The minor punishments which have been specified under this section
will be found in A. R.1,, Vol. 1I. These punishments should only be
awarded after investigation—see Rules 14 to 17. The same principle
is applicable to the award of minor punishments by officers other than
commanding officers.

21. Whenever any weapon or part of a weapon forming part cojective fines,

of the equipment of a half squadron, battery, company or other
similar unit is lost or stolen, the officer commanding the army,
division or independent brigade to which such unit belongs may,
after obtaining the report of a court of inquiry, impose a col-
lective fine upon the Native officers, non-commissioned officers
and men of such unit, or upon 8o many of them as, in his judg-
ment, should be held responsible for such loss or theft.

Norte.

This section permits of collective rasponsibility for lossea or thefts of
arms being enforced. The amount and incidence of the fine to be
imposed is regulated by Rule 157. See also wection 118 (2) (3). At
present rules have m}f heen framed as to losses or thefts of rifles,
carbines and bolts, and fines cannot therefore be imposed in respect of
any other weapons or parts of weapons.

22. (1) For any offence, in breach of good order, the com- Punishment of
manding officer of any corps or detachment on active service, in jeriain Native
camp, on the march, or at any frontier post specified by the )
Governor General in Council by notification in this behalf at
which troops are stationed, may punish any Native follower of
such corps or detachment who is subject to this Act under sec-

tion 2, sub-section (2), clause (¢)—

(a) if such follower is mot a menial servant, with im-
prisonment for a term which may extend to thirty
days, or with fine which may extend to fifty rupees :

(b) if such follower is a menial servant, with imprison-
ment for a term which may extend to seven days,
or, if on active service, with corporal punishment
not exceeding twelve strokes of a rattan.
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(2) Imprisonment awarded under this section may be carried
out in a military guard, or in a jail, as ordered by the said
commanding officer; and the officer in charge of any jail shall,
on the delivery to him of the person of the offender, with a
warrant, under the hand of the said eommanding officer, detain
the offender according to the exigency of the warrant or until he
is discharged by due course of law.

Norte.

Corpotal punishment under this rection is only awardable on active
gervice,

Warrant under the hand, etc.—~Form B in the fourth appendix to the
rules, with necessary modifications, may be used in the preparation of
such a warrant.

Provost-Marshals.

23. For the prompt and instant repression of irregularities
and offences committed in the field or on the march, provost
marshals may be appointed by the Commander-in-Chief in India
or an officer commanding an army, division or independent
brigade or an officer commanding the forces in the field; and the
powers and duties of such provost-marshals shall be regulated
according to the established custom of war and the rules of the
service,

24. (1) The duties of a provost-marshal so appointed are
to take charge of prisoners confined for offences of a general
description, to preserve good order and discipline, and to pre-
vent breaches of the same by persons belonging or aftached to
the army.

(2) The provost-marshal may punish, corporally, then and
there, any person subject to this Act below the rank of non-
commissioned officer who, on active service and in his view or
in the view of any of his assistants, commits any breach of good
order and military discipline :

Provided that such punishment shall be limited to the neces-
sity of the case, and shall accord with the orders which the
provost-marshal may from time to time receive from the officer
commanding the troops, and shall be inflicted with the regula-
tion cat :

Provided aiso that the orders of the said commanding officer
shall in no case authorise such corporal punishment in excess
of that awardable by sentence of a court-martial.

(3) If the offender is not on active service or if the actual
commission of the offence is not witnessed by the provost-
marshal or any of his assistants, but sufficient proof can be
obtained of the offender’s guilt, he shall report the case to the
officer commanding the troops, who shall deal with the case as
he may deem most conducive to the maintenance of good order
and military discipline.

Norz.

(2) Co punishm ent under this clanse is only awardable on active
service. The pnnishment must be inflicted with the regulation cat and
?6“1:2 zot oxceed that awardable by a court-martial, §e., mnst not exceed

es.
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CHAPTER V.
OFFENCES.

Offences in respect of Military Service.

265. Any person subject to this Act who commits any of the Offonces
unishable with

following offences, that is to say,—

(a) shamefully abandons or delivers up any garrison,
fortress, post or guard committed to his charge, or
which it is his duty to defend; or

(b) in presence of an eneiny, shamefully casts away his
arms or ammunition, or intentionally uses words or
any other means to induce any person subject to
military law to abstain from acting against the
enemy, or to discourage such person from acting
against the enemy, or misbehaves in such manner
as to show cowardice; or

(c) directly or indirectly holds correspondence with, or
communicates intelligence to, the ememy, or any
person in arms against the State, or who, coming to
the knowledge of any such correspondence or com-
munication, omits to discover it immediately to
his commanding or other superior officer; or

(d) treacherously makes known the watchword to any
person not entitled to receive it; or

(e) directly or indirectly assists or relieves with money,
victuals or ammunition, or knowingly harbours or
protects, any enemy or person in arms against the
State; or

(f) in time of war, or during any military operation, in-
tentionally occasions a false alarm in action, camp,
garrison or quarters, or spreads reports calculated
to create alarm or despondency; or

(g) being & sentry in time of war or alarm, or over any
State prisoner, treasure, magazine or dockyard,
sleeps upon his post, or quits it without being regu-
larly relieved or without leave; or

(k) in time of action, leaves his commanding officer or
his post or party to go in search of plunder; or

(i) in time of war, quits his guard, picquet, party or patrol
without being regularly relieved or without leave;
or

(j) in time of war or during any militray operation, uses
criminal force to, or commits an assault on, any
person bringing provisions or other necessaries to
the camp or quarters of any of His Majesty's
forces, or forces a safeguard, or breaks into any
house or any other place for plunder, or plunders,
injures or destroys any field, garden or other pro-
perty of any kind;
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shall, on conviction by court-martial, be punished with death, or
with such less punishment as is in this Act mentioned.

Nore.

(a) Shimefully abandons, etc.—~This offence can only be committed by
the person in charge of the garrison, post, ete., and not by the subordinates
ander his command. The surrender of a place by an officer charged
with its defence can only be justified by the utmost necessity, sach as
want of provisions or water, the absence of hope of relief, and the
certainty or extreme probability that mo further efforts could prevent
the place, with its garrison, their arme and magazines, falling into the
hands of the enemy. Unless the necessity is shown, the conclusion
must be that the sarrender or abandonment was shameful, and therefore
a crime under this section. The word posf includes any point or position
(whether fortified or not) which a detachment may be ordered to hold :
and the abandonment of a post would also inclade the abandonment of
a sieio if there were no circamstances to'warrant sach a measare. It has
not the same meaning as in clanses (g) and (k), where it has reference to
an individual.

A charge under this clause must detail some circumstances which
make the abandonment in a military sense shameful.

() Enemy.—See gection 7 (12). The term includes any person in arms
ag‘a.inst whom it is the duty of a person subject to military law to act. A
soldier, therefore, who, when a comrade ‘““runs amok,” shows cowardice
by refraining from acting against him, is liable to trial ander this clause.

Rhamefully caste away.—The charge must show the circumstances
which make the act in a military sense shamefal. The word * shame-
fully ” is held to mean b{ a pusitive and diagraceful dereliction of duty,
A_m((ll nottmorely throngh negligence or misapprehension or error of
judgment.

Intentionally.—The court may infer intention from the circumstances
proved in evidence. A court may presnme the existence of any fact
which it thinks likely to have happened, rogn.rd being had to the common
eonrio szf events and lhuman conduct. See Part I, Chapter V, para-
grap .

Person subject to military law.~This includes & person subject to the
Army Act.

(c) Directly or indirectly-—Correspondence with, or communication of
intelligence to, the enemy is therefore an offence even when the corre-
spondence or communication is indirect. The terms of the clause thus
include any unauthorized communication of intelligence by indirect
methods, such as sending letters to friends or to the press.

(d) Watchword includes parole, countersign and pass-word.

The charge must show the circumstances which indicate treachery.
Sce note to clanse (h) a8 to the infere 10e which courts are entitled to draw
from facts proved in evidence.

() Knowingly.—Evidence shounld, if possible, be given that the
aocused kmew the person harboured or protected t2 be an enemy or a
person in arms against the State ; but if the fact of the harbouring or
protecting is proved, the court may infer knowledge from the circum-
stances. See note to clanse (b) above.

. (ﬁ) The same offence when committed by a sentry in circumstances
which do not fall under this clause, is triable under clause (d) of section
26. A gentry’s “ post ” means the spot where he is left to the observance
of his daties by the officer or non-commissiored officer posting him, or any
limits ially pointed out as his walk. It 1s, however, not necessary
that he should be regularly posted, and he will bo liable if, being one of a
gmt;d ftn- btor';y furnishing the sentry for the post, he has undertaken the

uty nf sentry.
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(). Post, when used with respect 0 an individual, as in this clause

and clause (g) above, means the position or place in which it may be the
duty of & person to be, l{ when under arme. In determining what,
in any particular case, is a post, the court will uge their military knowledge
(section 89). The place in which the person was posted is material and
should be stated in the charge.
" (§) The words “* without being regularly relieved or without leave” are
of the nature of an exception, and the %:inciple laid down in section 105 of
the Indian Evidence Act (see Chapter V. paragraph 83) a;ﬁ)lies. Therefore,
though the charge must aver the absence of regular relief or leave, this
need not Le proved, and the fact of the accused person having quitted his
guard, etc., being established, it will be for him to show that he was
regulurég relieved or had leave to do eo ; nevertheless, any evidence bear-
ing om this point which is known to the prosecutor should be adduced.

(3) For definitions of c1iminal force and assault see Part III and note
to section 27 (d) below.

Rafeguard.— A safeguard is a paity of soldiers detached for the pro-
tection of some person or persons, or of a particular village, house, or other
property. A single eentry posted from such party is still part of the safe-
guard, and it is a8 c1iminal to force him by breaking into the house, cellar
or other property under his especial care as to force the whole party.

26. Any person subject to this Act who commits any of the g&ﬂ?:b‘f:t

following offences, that is to say,— With death.
(a) strikes, or forces or attempts to force, any sentry; or
(b) in time of peace, intentionally occasions a false alarm
in camp, garrison or cantonment; or
(c) being a sentry, or on guard, plunders or wilfully
destroys or injures any property placed under his
charge or under charge of his guard; or
(d) being a sentry, in time of peace, sleeps upon his post,
or quits it without being regularly relieved or with-
out leave;

shall, on conviction by court-martial, be punished with im-
IFisonment, or with such less punishment as is #n this Act
mentioned.

Nore.

(5) Intentionally.~—Sece note to clause (b) of section 25 above.
(d) Post.—See notes to clanses (g) and (k) of section 25 above.

Mutiny and Insubordination.

27. Any person subject to this Act who commits any of the Ofences -
following offences, that is to say,— with death.

(a) begins, excites, causes or joins in any mutiny; or
(b) being present at any mutiny, does not use his utmost
endeavours to suppress the same; or
(¢) knowing or having reason to believe in the existence of
any mutiny, or of any intention to mutiny, or of
any conspiracy against the state, does not, without
4
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delay, give information thereof to his commanding
or other superior officer; or

(d) uses or attempts to use criminal force to, or commits
an assault on, his superior officer, whether on or off
duty, knowing or having reason to believe him to
be such; or

(¢) disobeys the lawful command of his superior officer;

shall, on conviction by court-martial, be punished with death, or
with such less punishment as is in this Act mentioned.

Norz.

(a)=—(c) The term * mutiny *’ implies collective insubordination or a
combination of two or more persons to resist or to indnoe others to resist,
lawful military anthority. In framing a charge of mrtiny, the specific act
or acts which are alleged to have constituted the offence should be stated.
In claunse (¢) it will be noticed that the person who comes to know of an
existing or intended mutiny will have performed his duty under this
section if he gives information without delay cither to hi= commanding
officer or to any other superior officer. Such information would naturally
begiven to the immediate superior of the person, who would, in his turn,
be bound to transmit it to higher authority.

(d) For definitions of “ oriminal force ”’ and * assav't ” see Part TII.
The difference betwoen the offences mentioned in this clause will be clear
from the following examples : —

(i) A throws a stone at B. If the stone hits B, A has unsed criminal
force 3 if it misses him, A has attempted to nuse c1.minal force.

(ii) A, during an altercation with B, picks up a stone in a threa.tenim{
manner. If A intends, or knows it to be likely, that this wil
cause B to believe that A is about to throw the stone at him,

A commits an assanlt on B.

Buperior officer.—~See section 7, clause (7). A superior officer in plain
olothes may be the subject of an offence under this clause, and it will
depend onall the circumstances, julged from a military standpoint,
whether a court-martial shoull, or should not, hold that the offender
knew or had reason to believe him to be his superior officer when he com-
mitted the offence.

(¢) Lawful command.—The command must be a specific command
to an individual and justified by military, as well as by civil, law and
usage. It must relate to military duty, that is to say, disobedience to it
must tend to impede, delay, or prevent a military proceeding ; and it must
be capable of execution by the person to whom it is addressed. A man who
on bomg ordered to do a certain thing at some future time, uses words
expressing an intention not to obey, and is immediately confined, does not
commit an offence under this section. He should be charged under
section 28 (a) or 389 (i) according to the circumstances cf the case. A
neglect to carry out an order, due to misapprehension or forgetfulness,
does not constitate an offence under this section, though non-compliance
with an order through forgetfulness or negligence would be chargeable
under section 39 (5).

Disobedience to an order of a general nature, as for instance to a
rggunenipl order or a paragraph in regulations, is not chargeable under
this section, but under section 89, clause (k) or (i), as the case may be.

A “guperior officer ” whose command has been restricted, either by
1he terms of his commission or by regulations, cannot give a “lawful
command ”’ to a person who is, by the terms of such restriction, placed
outside his control,
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28. Any person subject to this Act who commits any of the Offences not
following offences, that is to say,— Seu:t'h'?»u'"h

(a) is grossly insubordinate or insolent to his superior
officer in the execution of his office; or

(b) refuses to superintend or assist in the making of any
field-work or other military work of any description
ordered to be made either in quarters or in the
field; or

(c) impedes a provost-marshal or an assistant provost-
marshal, or any officer or non-commissioned officer
or other person legally exercising authority under
or on behsalf of a provost-marshal, or, when called
on, refuses to assist, in the execution of his duty,
the provost-marshal, assistant provost-marshal, or
any such officer, non-commissioned officer or other
person;

shall, on conviction by court-martial, be punished with imprison-
ment, or with such less punishment as is in this Act mentioned.

Noze.

(a) Buperior officer.—~See section 7 (7). The court will nse their
military knowledge (section 89) in deciding whether the superior officer
was, or was not, in the execution of his office.

The charge should specify the conduct or language alleged to be
insubordinate.

As to insubordinate langnage used by an intoxicated man as a result
of being confined, see note to section 32.

() Provost-marshal.—See sections 23 and 24.

The court may exercise their military knowledge as to whether a
erson was & provost-marshal, assistant provost-marshal or a person
egally exeroising anthority under, or on behalf of, the provost-marshal ;
but it will be open to the acoured to show that the person he is charged
with impeding was not properly aYpoinbed provost-marshal or assistant
prcz;os?;l;a.rshal, or was not legally excrcising the above-mentioned
authority.

Desertion, Fraudulent Enrolment and Absence without Leave.

29. Any person subject to this Act who deserts or attempts Doseetion,
to desert the service shall, on conviction by court martial, be
punished with death, or with such less punishment as is in this
Act mentioned.

Nore.

Desertion must be distinguished from absence without leave, as to
which see section 80 (d).

The difference lies in the intention of the offender; in the latter
case he intends to return, in the former he ordinarily intends never to
return. He mgy, however, be guilty of desertion even when he intends
to return if, by absenting himself, he intended to avoid some important
n;ﬂxhl? service. A man may be a deserter although he re-enrols
himself, and although, in the first instance, his absence was authorised.
The intention of the offender must be inforred from the surrounding

12
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facts and the circumstances of the oase. Seenote to clanse (b) of section
25 above.

As to forfeiture of service for pemsion or gratuity, which follows
upon desertion, and regulations as to restoration of service so for-
feited, see A. R. I., Vol. I. The period between desertion and
apprehension does not, under the prescribed conditions of enrolment
(see first appendix to the rules), rackun as service towards discharge.
Service rendered previous to degertion, though forfeited for purposes of
pension or gratuity, reckons us service towards discharge.

As t0 & man who absents himself from his corps or department and
enlists again, see section 80 (c) and uotes thereto.

See aleo, a8 to deserters, sections 114, 123 and 126.

30. Any person subject to this Act who commits any of the

doserter, tnogt TOllowing offences, that is to say,—

leave, oto,

(a) knowingly harbours any deserter, or who, knowing, or
having reason to believe, that any other person has
deserted, or that any deserter has been harboured
by any other person, does not without delay give
information thereof to his own or some other superior
officer, or use his utmost endeavours to cause such
deserter to be apprehended; or

(b) knowing, or having reason to believe, that a person is
a deserter, procures or attempts to procure the
enrolment of such person; or

(c) without having first obtained a regular discharge from
the corps or department to which he belongs, enrols
himself in the same or any other corps or depart-
ment; or

(d) absents himself without leave, or without sufficient
cause overstays leave granted to him; or

(¢) being on leave of absence and having received in-
formation from proper authority that any corps or
portion of a corps, or any department, to which he
belongs, has been ordered on active service, fails,
without sufficient cause, to rejoin without delay; or

(/) without sufficient cause fails to appear at the time
fixed at the parade or place appointed for exercise
or duty; or -

(g) when on parade, or on the line of march, without
sufficient cause or without leave from his superior
officer quits the parade or line of march; or

(h) in time of peace, quits his guard, picquet or patrol

without being regularly relieved or without leave;
or

(i) without proper authority is found two miles or upwards
from camp; or )

(j) without proper authority is absent from his canton-
ment or lines after tattoo, or from camp after re.
treat-beating;
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ghall, on conviction by court-martial, be punished with im.
prisonment, or with such less punishment as is in this Act
mentioned.
Noze.
(a) Enowingly.—See note to clause (e) of section 25.

(¢) A person who leaves one corps or department and enrols himself
in another does not, primd facie, commit the offence of deserting the
service, though he irregnla.rl{ and improperly exchanges one branch of
that service for another. If, however, at the time of leaving his first
corps or department. he had no intention of re-enrolling himself and

only did so as an afterthought, or if he absented himself to avoid a°

ticular service, e.g., service abroad, his offence is desertion, though
a conviction on & oharge framed under this section would also be le
In deciding nnder which section a charge shiould be framed, the time
whioh elapsed between the two acts will be an important element for
consideration. Indoubtful cases the charge should be framed under
section 30 ().

If the offender is charged with dosertion he should be tried in his
ori{i.nnl corps or department  If he is charged with the offence specified
in this clause he mn{ be tried either in lus originil corps or department,
or in that into which he hus fraudulently enrolled himself, and if not
dismissed by the court which tries him or as a result of its sentence,
may be held to serve in either corps or department. As a rule he
should be tried in that in which it is intended to retain him.

It will be noticed that the offence under thisclanse can be committed
by a person who belongs to & corps or department and enrols himself
again in the same corps ur department.

This provision is inserted to meet the case of the larger corps and
degsrtments (e.g., the supply and transport corps) where a man might
otherwise leave one portion of the corps or department and enrol himself
in another with impunity.

As to forfeiture of service towards pension or gratnity on conviction
for this offence, see A. R. L, Vol. I, where the conditivns under which
gervice 8o forfeited may be restored are also laid down.

. (@) Ifit is proved that a person subject to military law has overstayed
his leave, it will be for him to show that le had sufficiont cause (e.g.,
sickness or the uuexpected interruption of the ordinary means of transit)
for doing so. If, however, any cvidence as to the cause of his failure to
return is known to the proseccutor, it shounld be adduced, leaving it to the
court to decide as to the sufficiency of such cause.

(e), (f), (9) Sufficient cause.—See note to clause (d) above.

(f) A man who is late for parade commits an offcnce under this
clause, equally with one whe is altogether absent.

(h) See notes to section 25 (t).

($)—(j) Without proper authority.~These worls are of the natare of
an exception, and on it being provel that the ascasel was found beyond

fixed limits or absent after fixed hours, it will rest on him to show that
he had the proper anthority, ~sea note to clanse (i) of section 25 above.

Disgraceful Conduct.

31. Any person subject to this Act who commits any of the
following offences, that is to say,—

(a) dishonestly misappropriates or converts to his own
use any money, provisions, forage, arms, clothing,
ammunition, tools, instruments, equipments or
military stores of any kind, the property of Gov-
ernment, entrusted to him; or

condaete
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(b) dishonestly receives or retains any property in respect
of which an offence under clause (a) has been com-
mitted, knowing or having reason to believe the
same to have been dishonestly misappropriated or
converted ; or

(c) wilfully destroys or injures any property of Govern-
ment entrusted to him; or

(d) commits theft in respect of any property _of Gov«_am-
ment, or of any military mess, band or mst:tutx?n,
or of any person subject to military law, or serving
with, or attached to, the army; or

(¢) dishonestly receives or retains any such property as is
specified in clause (d) knowing or having reason to
believe it to be stolen; or

(f) does any other thing with intent to defraud, or to
cause wrongful gain to one person or wrongful loss
to another person; or

(g) malingers or feigns or produces disease or infirmity in
himself, or intentionally delays his cure or aggra-
vates his disease or infirmity; or

(h) with intent to render himself or any other person unfit
for service, voluntarily causes hurt to himself or
any other person; or

(i) commits any offence of a cruel, indecent or unnatural
kind, or attempts to commit any such offence and
does any act towards its commission;

shall, on conviction by court-martial, be punished with impri-
sonment, or with such less punishment as is in this Act men-
tioned.

Nore.

(a)==(e) All these offences are also punishable under the ordinary law
of British India. When committed against the property of persons or
institutions other than those here provided for, the offenders must be
dealt with by the civil power except in the case of offences committed
on active service or outside of British India. See mote to Rule 15.

It will be noticed that the dishonest misappropriation or conversion
of the property of a military mess, band or institution. or of any of the
sndividuals mentioned in clause (d), does not fall within the terms of
clause (a), which alone deals with dishonest misappropriation or conver-
sion. The dishonest misappropriation or conversion of such property, as
distinot from its theft, must therefore be dealt with either asa civil
offence, or under section 81 (f) or 89 (3).

For definitions of the terms used in these clanses, see Part III of
this Manual.

Seo section 86 (3) and notes thereto as to special findings admissible
on charges under this section.

(a) If no evidence is fortheoming as to the particular mode of mis-
appropriation, the court may, in the absence of explanation from the
accused, infer that the property was misappropriated from the fact of
its not having been properly utilised or acoounted for.

Each instance of misappropriation should be in a separate charge.

A mere orror or irregularity in accounts, or a mistaken misapplication
of money or goods, does not constitute an offence under this section.
There must be an intent to defraud on the part of the acoused, either for
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the benefit of himself or somebody else : and this must be particularly
recellected in the case (for exanh]:le) of a non-commisgioned officer’s
accounts getting into confusion, through the neglect or carelessness of
superiors.

(d) Theft from a person subject to the (British) Army Act falls under
this clause.

For power to award corporal punishment for offences falling under
this clause see section 45 (b).

(f) Intent {0 defraud.—These words imply (1) deccit or an intention
to deceive or in some cases mere seccrecy, and (2) either actual
or possible injury oran intent to expose some person either to actual
injury or to a risk of possible injury by means of that deceit or secrecy.
This intent is very seldom the only or the principal intention
entertained by the fraudulent person, whose principal object is in
nearly every case his own advantage. The *injurious deception” is usually
intended only asa means to an end, though this does not prevent its
being intentional. Both the first and second in ients mentioned
above must be present to consiitute an ¢ intent to defrand.”

Wyrongful loss or wrongful gain.—See scction 23 of the Indian Penal
C.de in Part III of this Manual.

Sf) The charge should show in what way the acoused has malingered
or delayed his cure or what diseasc he has produced or a.ggmva.th. The
‘avoluntary production of delirium tremens by intemperate habits or
venereal diseagse by immozal conduct does not fall within the termsof
this claunse.

Peigning.—This term means not merely that a person reported himself
sick when he was rot rick, but that he reported himself sick when he
knew that he was not sick and that he feigned or pretended certain
symptoms which the medical officer was satisfied did not exist.

Malingering is & feigning of disease, but of a more serious rature;
implying some deceit snch as the previous application of a ligature, or
the taking of some drug, or some otheract which, thongh it did not
actually produce disesse or retard a cure, yet produced the appearance of
the discase said to exfst.

(h) In a charge under this clause “ intent ** is of the essence of the
offence, but if the act is shown to have leen donc wilfully and not
accidentally the intent may often be inferred from its nature and
the surrounding circumstances. For the dcfinition of the teim * volun-
tarily canses hurt *’ see Indian Penal Code, rections 819 and 821, in Part
II1 of this Manual.

Intozication.

32. Any person subject to this Act who is in a state of ypiirication
intoxication, whether on duty or not on duty, shall, on convic- )
tion by court-martial, be punished with imprisonment, or with
such less punishment as is in this Act mentioned.

Nore.

Intoxication may be induced by opium or any similar drug, as well as
by liguor. This scetion creates only one single offence, vis., intoxication,
and in all cases, whether the act was committed on duty or not on duty,
the charge shonld be « intoxication.” If the offence was committed on
duty, or after the accused had been warned for duty, the fact that the
offence was g0 committed and the nature of the dnty should be specified
in th_«iitshtemen% of :be .partionlarsd b a8 :he chizacter of the oﬂelx::io, from
& military of view, an erefore punishment is
materially affected by the circumstance. proper

Nothing can justify a person subj to milis law who uses or
attempts to use erimyml force to hjies“snpeﬁor,m great care must
therefore be taken to avoid bringing intoxicated persons in contact with
their superiors.
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Mere abusive and violent used byana intoxicated man, as the
result of being taken into g. should not be used as the ground for
framing & charge under section 28 (a). If a court-martial is oconsidered
neoessary, the charge shonld be framed for intoxication, the language
being treated as in the nature of riotous conduoct only, and to that extent
aggravating the offence,

Offences in reladion to Persons in Custody.

Offences punish- 33. Any person subject to this Act who, without proper

sblowith death. gy thority, releases any State prisoner, enemy or person taken
in arms against the State, placed under his charge, or who negli-
gently suffers any such prisoner, enemy or person to escape,
shall, on conviction by court-martial, be punished with death, or
with such less punishment as is in this Act mentioned.

Without proper authority.—~Sse nots to section 30, clauses (i), (§).
The court will use their militar,{) knowledge (section 89) with respect to
whether:ny anthority alleged by accused to exist was or was not
Aufficient.

Negligently.—Negligence hag baen defined by high judicial authorities!
a8 “the omission to do something which a reasonable man gnided upon
those cousiderations which ordinarily reinlate the conduct of human
affairs would do, or doing somathing which a prudent and reasonable
man would not do, ”” and as “ doing 80 ne act which a peraoa of ordinary
care and skill would not do under the circamstances.”

As to other prisoners and persons in custody, see section 34 (b).

Offence not 34. Any person subject to this Act who commits any of the
Juaishable with following offences, that is to say,—

(a) being in command of a guard, picquet or patrol,
refuses to receive any prisoner or person duly com-
mitted to his charge; or

(b) without proper authority releases any prisoner or
person placed under his charge, or negligently
suffers any such prisoner or person to escape; or

(c) being in military custody, leaves such custody before
he is set at liberty by proper authority;

shall, on conviction by court-martial, be punished with im-
prisonment, or with such less punishment as is in this Act
mentioned.

NorteE.

(b) See notes to section 33.
(¢) Mslitary custody.—See section 7 (14).

Offences in relation to Property.

Offenoces in 35. Any person subject to this Act who commits any of the
mt" following offences, that is to say,—

(a) commits extortion, or without proper authority exacts
from any person carriage, porterage or provisions;
or

1 Per Baron Alderson Blyfh v. Birmingham Waterworks (1856). The second
qu%.&tion is from the report of Bridges v. North London Rawwuy (1874), L. R.,7 H, L.,
P
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(b) in time of peace, commits house-breaking for the
purpose of plundering, or plunders, destroys or
. damages any field, garden or other property; or
(c) designedly or through neglect kills, injures, makes
away with, ill-treats or loses his horse or any
animal used in the public service; or

(d) makes away with, or is concerned in making away
with, his arms, ammunition, equipments, instru-
ments, tools, clothing or regimental necessaries; or

{¢) loses by neglect anything mentioned in clause (d); or

{f) wilfully injures anything mentioned in clause (d) or
any property belonging to Government, or to any
military mess, band or institution, or to any person
subject to military law, or serving with, or attached
to, the army; or

(g) sells, pawns, destroys or defaces any medal or decora-
tion granted to him;

shall, on conviction by court-martial, be punished with imprison-
ment, or with such less pumishment as is in this Act mentioned.

Norte.

(a) Extortion.—See Indian Penal Code, section 383, in Part III.
Without proper authority.—8ee first note to section 83.
(b) House-breaking.—8ee Indian Penal Code, section 445 in Part 1II.

Other propertdy.—'.l‘his must be ejusdem generis, i.e., of the same kind,
as & field or garden. As to plundering in time of war, see section 25 (j).

(d) Making away with is distinct from theft, as it applics only to
goods in & man’s own possession and which, therefore, he cannot in law
steal. Unless there 18 some positive act, such es pawning, solling or
destruction, a charge for “ making away with ’* should not be preferred,
one for “ losing *’ under clanse (¢) being substituted.

(e) This is not intonded to punish a man for deficiency in his kit
occasioned by accident or mere carelessness rather than by culpable
neglect. On the other hand, the fact that a man has not got his arms, etec.,
at a time when it was his duty to have them, is primd facie evidence of
his having lost them by neglect, and the court may call on him to show
that the loss was not occasioned by any fault on his part. The prosecu-
tor should invariably call evidence to show that the articles said to be
lost were in the possession «(f accused on a date previous to that men-
tioned in the charge.

ﬁf ) In charges under this clause the prosecutor must adduce
idence which will prove, or enable the court to infer, that the injury
was not accidental. If the injury appears to be the result of neglect, it
will be for the court to determine whether the neglect was wilful and
iniended to injure the arms, etc., or was mere carelessness. In the latter
case no offence under this clause will have been committed.

Offences in relation to False Documents and Statements.

36. Any person subject to this Act who commits any of the False ascusa-
following offences, that is to say,— fm‘:’n

(a) makes a false accusation against any person subject to 3’:&":..:2,

military law, knowing such accusation to be false;
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(b) in making any complaint under section 117, know-
ingly makes any false statement affecting the
character of any person subject to military law, or
knowingly and wilfully suppresses any material
fact; or

(c) obtains or attempts to obtain for himself, or for any
other person, any pension, allowance or other ad-
vantage or privilege by a statement which is false,
and which he either knows or believes to be false
or does not believe to be true, or by making or
using a false entry in any book or record, or by
making any document containing a false statement,
or by omitting to make a true entry or document
containing a true statement; or

(d) knowingly furnishes a false return or report of the
number or state of any men under his command or
charge, or of any money, arms, ammunition, cloth-
ing, equipments, stores or other property in his
charge, whether belonging to such men or to Gov-
ernment ,or to any person in or attached to the
army, or who, through design or culpable neglect,
omits or refuses to make or send any return or
report of the matters aforesaid;

shall, on conviction by court-martial, be punished with im-
prisonment, or with such less punishment as is in this Act
mentioned.

Norte.

(a) A mere false statement, not involving an accusation, is not within
this clause.

37. Any person having become subject to this Act who is
discovered to have made a wilfully false answer to any question
set forth in the prescribed form of enrolment which has been
put to him by the enrolling officer before whom he appears for
the purpose of being enrolled, shall, on conviction by court-
martial, be punished with imprisonment, or with such less
punishment as is in this Act mentioned.

Norte.

For use of the enrolment documont as evidence of answers made on
enrolment, see section 91 and notes thereto.

Offences in relation to Courts-martial.

38. Any person subject to this Act who commits any of the
following offences, that is to say,—

(a) when duly summoned to attend as a witness before a
court-martial, intentionally omits to attend, or re-
fuses to be sworn or affirmed or to answer any
question, or to produce or deliver up any book,
document or other thing which he may have been
duly warned and called upon to produce or deliver
up; or
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(b) intentionally offers any insult or causes any interrup-
tion or disturbance to, or uses any menacing or
disrespectful word, sign or gesture, or is insubor-
dinate or violent in the presence of, & court-martial
while sitting; or

(c) having been duly sworn or affirmed before any court-
martial or other military court competent to ad-
minister an oath or affirmation, makes any state-
ment which is false, and which he either knows or
believes to be false or does not believe to be true;

shall, on conviction by court-martial, be punished with im-
prisonment, or with such less punishment as is in this Act
mentioned.

Norte.

There is in this Act no reatriction, similar to that in the (British)
ArmglAct, debaning a court-martial from trying any of the oftences speci-
fied in this section when committed in respect of iteelf. In all cases
reported by courts-martial nuder Bule 136, and in many other cases,
the members are, however, indivadually disqualified, under Rule 29,
from sitting at the second trial, so that the result is practically the
same. A commanding officer cannot, except with the ranction of super-
ior authority or in a grave emergency, try by summary court-martial
an offence under this section committed against his own authority when
sitting at another trial. See section 74, proviso (1). I a person subject
to the Indian Army Act is tried for any of the offences specified in
clauses (a) and (b) of this section when committed in respect of a court-
martial under the (British) Aimy Act the chargeshould be framed under
section 39 (1), a8 such a court is not & “ court-martial >’ for the purposes
of this Act. See section 7 (16). The terms of clause(c) are, however, wide
enough to cover the giving of falsc c¢vidence hefore an Army Act court,
or before a court of inquiry sitting under either Act if such court has
been empowered to administer an vath or afirmation.

See Rule 136 and notes thereto, for manner of dealing with similar
xﬂ:.nces when committed by civilians or by persons subject to the Army

¢

Miscellaneous Military Offences.

39. Any person subject to this Act who commits any of the Miscellaneons
following offences, that is to say,— malitary.
(a) being an officer or warrant officer, behaves in & manner
unbecoming his position and character; or

(b) strikes or otherwise ill-treats any person subject to
this Act being his subordinate in rank or position;
or

(c) being in command at any post or on the march, and
receiving a complaint that any one under his com-
mand has beaten or otherwise maltreated or
oppressed any person, or has disturbed any fair or
market, or committed any riot or trespass, fails to
have due reparation made to the injured person or
to report the case to the proper authority; or

(d) by defiling any place of worship, or otherwise, inten-
tionally insults the religion or wounds the reli-
gious feelings of any person; or
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(¢) attempts to commit suicide and does any act towards
the commission of such offence; or

(f) being below the rank of warrant officer, when oft duty,
appears, without proper authority, in or about
camp or cantonments, or in or about, or when
going to or returning from, any town or bézdr,
carrying a sword, bludgeon or other offensive
weapon; or

(9) directly or indirectly accepts or obtains, or agrees to
accept or attempts to obtain, for himself or for
any other person, any gratification as a motive or
reward for procuring the enrolment of any person,
or leave of absence, promotion or any other ad-
vantage or indulgence for any person in the service;

or
(k) neglects to obey any general or garrison or other
orders; or

(i) is guilty of any act or omission which, though nob
specified in this Act, is prejudicial to good order
and military discipline;

shall, on conviction by court-martial, be punished with im.
prisonment, or with such less punishment as is in this Act
mentioned.

Norz.

(a) This olause should not be resorted to where the offence is one speci-
fically provided for clsewhere. In charges under this claunse and use
(1) the court will use their military knowledge (section 89) as to whether
the act charged is unbecoming the position and character of an officer
or warrant officer, or prejudicial to good order and military discipline.
The mere description of an act or omission by one of these terms does
not make it either “ unbecoming » or * prejudicial,” and a court- i
ought not to conviet unless convinced that the conduct charged (1) was
committed by the accused and (2) was, having d to the conduct itself
and the circumstances in which it took place, unbecoming to the ni)osit!on
and character of the person charged, or prejudicial to good order and
military discipline, as the case may be.

(d) Intentionally.~Intention may be inferred from the circumstances
&n& a person is presumed to intend the natural comsequence of his
action.

() Without proper authority.—See notes to section 30 (¢), {j).

(g) Gratification.—This term is not restricted to a pecuniary gratification
or a gratification estimable in money. The offence is complete if the
gratification is given with the intention indicated, and it is not necessary
that the enrolment or other objeet should be actually procured. An
attempt to obtain a gratification (e.9., by asking for it) is punishable
equally with the actual receipt of one. An attempt to give a grati-
fication (e.g., an offer of & bribe)is an abetment of the offence by way of
instigation and is punishable under section 40.

() To sustain a charge under this clause, it is, except a8 mentioned
below in the case of a summary court-martial, absolutely necessary that
the charge should recite the words of the Act. That i1s to say, there
must be obarged an “act’ or ¢ omission,” as the case may be, “ pre-
judicial to good order and military discipline.” Since, however, the
prooceedings of a summary court-martial are, if the merits of the case are
not affected, not to be set aside on merely technical grounds (see
section 102), an officer reviewing the prooce of such a court may
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subject to the following conditions, pass & trial, although the charge is

i bad owing to its failure to recite the words of the Act. The
merits of the case will not, as & rule, be affected by such a charge if
the following conditions are present :—

The charge, either by marginal note or by wording, must show
@ that tﬁ‘:’oﬂleer holding the trial did not totally disregard or lose

sight of the law, but intended to lay the charge (however badly
worded) under section 89 (¢).
8) The particulars of the charge must specify an act or omission
@ which is beyond argument prejudicial to good order and mili-
tary discipline a8 known to accused and to every military man.

(3) The acoused must not have been prejudiced by the faunlty charge.

For additional remarks on this clause see notes to clause (a) of this

[ .

Attempts to commit most of the purely military offences under the Act
are h'iabf e under thia clause, except wherc such attempts are (e.g., an
attémpt to desert) specifically provided for.

Abetment.

40. Every person subject to this Act who abets any offence Abetment.
punishable under this Act may be punished with the punish-
ment provided in this Act for such offence.

Nore.
For definition of “al etment ’’ seec Indian Penal Code, Section 107, in
Part 111.

Civil Offences.

41. Every person subject to this Act who at any place beyond Civil offences
British India, or when on active service in British India, com- .,on'::ﬂe British
mits any civil offenee shall be deemed to be guilty of an offence India or on
against military law, and, if charged therewith under this sec- s 3',3';:}',' ce
tlon, shall, subject to the provisions of this Act, be liable to be Indw.
tried for the same by court-martial, and on conviction to be
punished as follows, that is to say :—

(a) if the offence is one which would be punishable under
the law of British India with death or with trans-
portation, he shall be liable to suffer any punish-
ment assigned for the offence by the law of British
India; and

(b) in other cases, he shall be liable to suffer any punish-
ment assigned for the offence by the law of British
India, or such punishment as might be awarded
to him in pursuance of this Act in respect of an act
prejudicial to good order and military discipline.

Nore.

This section provides for the trial by court-martial of all oivil
offences when committed outside of British India or on active service in
British India.

Civil offences committed in British India are only triable, as such,
by court-martial—

(i) when committed on active service (as above) ; or

(i) if they fall within the terms of section 42.
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All other civil offences committed in British India should be disposed
of as directed in the note to Rule 15.

The term “ British India,” when used in any Aot of the Indian Legis-
lature passed after 11th March 1897, means—

¢ All territories and places within His Majesty’s dominions which
are for the time Leing governed by His Majesty through the Governor
General of India or through a.ng Governor or other officer sabordinate
to the QGovernor General of India.” (General Clauses Act, 1897,
section 3.)
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