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30.—WRITS

1. The jurisdiction conferred by the Constitution on all Jurisdiction
the High Courts by article 226 is a notable advance upon ‘c’ﬁdfmam'
the position that existed in regard to the issue of preroga- -
tive writs before the advent of the Constitution. Almost
in identical words, the Constitution conferred similar juris-
diction on the Supreme Courti restricting it to cases of the
infringement of Fundamental Rights.

2. Prior to the commencement of the Constitution the Pre-Cons-
jurisdiction to issue prerogative writs existed only in the tmgg:g:l
three High Courts of Calcutta, Madras and Bombay in the position-
exercise of their original jurisdiction. These High Couxts
were held to have derived this jurisdiction by reason of
their having inherited it from the Charter establishing the
Supreme Courts in the three Presidency Towns. Not only
was the power exercised by the three High Courts confined
to the local limits of their original jurisdiction but it was
restricted to the authority to issue writs vested in the
Courts of the King’s Bench Division of the High Court in
England at the time of the establishment of the Supreme
Courts in these towns.

3. Under the Constitution, every High Court has now present
been vested with this jurisdiction. The jurisdiction extends position.
throughout the territories in relation to which the High ‘
Court exercises jurisdiction so that its ambit has been
greatly enlarged and includes the territory over which the
High Court exercises not only original but also appellate
jurisdiction. The nature of the jurisdiction itself has been
amplified by the use of the expression ‘“directions, orders
or writs” including the specified writs mentioned in the
article. Further, these directions, orders or writs can be
issued not only for the enforcement of Fundamental Rights
but also “for any other purpose”.

4. The conferment of such a wide jurisdiction concur- 1pe peed
rently, in the case of Fundamental Rights, on the High for it.
Courts and the Supreme Court was, perhaps, inevitable.

The constitution-makers, having included a bill of rights
in the Constitution, had necessarily to provide. for remedies
for their enforcement. They also envisaged a Welfare
State with its necessary mass of parliamentary and subordi-
nate legislation which would involve constant interference
with the normal life of the citizen. Such intense legislative
activity and the enforcement of the regulations made under
statutes by administrative agencies made it essential to
formulate procedures which would enable the citizen to
approach the courts to obtain speedy and effective redress
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against an unconstitutional enactment or unwarranted
executive action. Articles 32 and 226 would, therefore,
seem to be an indispensable part of the structure erected
by our Constitution. '

5. It is not surprising that full advantage of the expedi-
tious and effective remedy provided by article 226 of the
Constitution has been taken. It is effective not only in
that it confers wide powers on the courts to issue directions,
orders or writs; it is effective also because of its small cost.
Generally, the court fee on applications under article 226
has been rightly fixed at a very low figure. The charging
of higher court fees on applications for vindication, among
others, of Fundamental Rights would in most cases amount
to a denial of these rights. The remedy has been expedi-
tious because the High Courts have justifiably given the
disposal of writ petitions precedence over other work by
reason of the urgency of the questions involved. No doubt,
in some High Courts, applications under article 226 have
impeded the other work of the Courts. That, however, can
be no ground for the abolition or curtailment of the scope
of this provision. - The constitution-makers intended the
High Courts to shoulder this additional burden and if the
grant of this jurisdiction requires additional strength in
the High Courts, provision for such strength should not be

grudged.

6. The beneficial effects of this new jurisdiction cannot
be over-estimated. Iis existence has made the citizen
conscious that the State exists primarily for his good and
that, under its laws, he has rights of which he can obtain
quick enforcement by the highest court in the State at a
very reasonable cost. The knowledge that a citizen can
bring a matter in a summary manner before the courts in a
few days’ time after the promulgation of the law or order
has made our Government departments wary in their
actions. The very large number of statutes and orders
which have been struck down by the High Courts in the
exercise of their jurisdiction under article 226 is a power-
ful testimony to the effective nature and the essential utility
of the remedy. Our endeavour, therefore, must be to
preserve this wide and effective jurisdiction and help to
make the remedy function with expedition so that it may
truly serve its purpose.

7. The statement below gives the figures of the institu-
tion, disposal and pendency of writ applications in the
various High Courts during the years 1954—56.
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8. It appears from the figures which we have been able Extent

to collect that a number of High Courts have just managed delays.
to keep pacq with the writ applications which have been
filed before thein from year to year. But some of them
have undoubtedly lagged far behind. It is of the essence
of the relief contemplated by article 226 that it should be
very speedily granted. The delays in dealing with these
applications not only inconvenience the citizen whose rights
are threatened or infringed but they also hamper the State
in the discharge of its manifold administrative functions.
We notice that, in some of the High Courts, there were
pending on the 1st January, 1957, writ applications filed in
the years 1954 and 1955. Some have been pending for an
even longer period, though this may be due to special
reasons. The statement below shows the years of the insti-
tution of writ applications pending in the various High
Courts on 1st January, 1957.



662

414 62z 181 86 o % e : . . BSSHIQ
z81 1431 b4 L . . . .- . : JIOSAW
000X Szg z6 k44 14 123 € e . . SeIpepy
.thuoo
USIH Ysopeid wAUPEIY 3O
wORESIUIESI09X JO JUNOOOB UO I0§
PAUNOIOE WIDQ 9ABY O} WIS
lou op suonnad 11Im Surpuad
My Iy -fgb sem Louspuad
18103 ou1 jeys sreadde 3y (a) #E6E 662 9L Tl . 9 - .- *  ysopexg eAypeyy
339 1234 6L o1 8 € X . : . BRI
*9S61~1-1 uo sg uwonisod oYy
ajeorpur Aequuog JO Ijel§ oY1
jsurede umoys som3y SYJ, (4) 122 VN 9¥1 S9 14 € < - . () fequiog
-0s[e .
sased  femdipnl  snosUeeosTr
s spnpur Jeyqrg JO 9leig a3
1surede _oqaoﬁ samdg oyy, (V) 1¥s 1349 oS €€ bz or I . . . (v reqig
08 144 1€ S o o . e . © T ' uwnessy
LE€o1 66 s €€ €T 14 ST L . . * pIgpuy
‘oH 6 8 L 9 S L4 € z I
SYIBUIY V101, 9561 SS61 ¥S61 €561 7561 1561 0561 33831 9Y) JO SUrEN

LS61-1-1 Ho sv Swpasroid ayz fo suoymausuz fo sl
oY1 03 BUIPLONID 514m00) YSIEL snolva syz Ut (sppaddv 14m Swpnoxa) suotned 134 fo Kouspusd Y1 Suinoys 121015 2010i0dM0D



6683

“(SIqe[IEAR JON],,
10§ PUEIS YN, SI9B9] oq.

An0D yStH oSY1 jJo
SpIg e8I aYs wo 9S6I-1-I
uo s uoprsod SYy oIEOTPUI
[e8usg 1sop Jo omlg o)

Isutede uUmoys samn8y oYy (q) ob1 VN €1 1 z b L .. d (@ reSusg 1504
1743 1Z1€ (3% 4 I . 1 < * - ysapeiq Ieng
6VE olz 39 St £ z S © ¢ uelsefey

*9S61-1-1

uo se uopsod oYy Sedpul
qefing =y jJo AeIg )

IsuteSe umoys samdy oYy (D) 66¢€ VYN LEE 134 61 e .o : * (D) qelung



664

9. We have already indicated elsewhere that, as far as
possible, these applications should be disposed of within a
period of six months from the date of their institution. We
have also dealt elsewhere with measures which can be use-
fully adopted for scrutinising these applications at the
admission stage so that the files of the Courts may not be
clogged by applications which prima facie have no merit
and which are bound eventually to fail.

10. It is necessary to briefly discuss the manner of dis-
posal of applications under article 226 followed by the
different High Courts, in view of the delays which have
arisen in their disposal by some of the High Courts. All
High Courts examine these applications before admitting
them. In some of the courts, this examination is made by
a Bench, while in others a single Judge deals with them at
the admission stage. The advantage of a Bench dealing
with the matter initially is that, if admission is refused, no
question arises of a Letters Patent Appeal being filed against
the order of refusal. The practice of admissions being
dealt with by a bench is followed on the appellate side in
Bombay where we are told that a large number of applica-
tions are rejected at this stage after a fairly full hearing of
the applicant’s counsel. We should have thought that
multiplicity of proceedings could be avoided, if initially a
bench dealt with the matter. In Madras, however, the
practice is different. There, a single judge deals with
admissions. Thereafter, if the application is admitted, there
is a hearing on the merits also by a single judge. A Letters
Patent Appeal lies from the decision of the single judge,
but the appeal is not a matter of course. A Bench of Judges
decides whether the appeal should be admitted. If the
appeal is admitted, it is eventually heard on the merits by
the Bench. At first sight, this procedure seems to be
cumbrous and dilatory but the figures made available to us
of the number of applications filed, the number admitted
and eventually the number in which an appeal is filed and
admitted indicate that the Madras method is not unsatis-
factory in the results it yields. In Allahabad also, a practice
somewhat similar to that in Madras is followed in the
matter of dealing with applications under article 226.

11. In view of the conflicting opinions expressed, it is
difficult for us to make a definite recommendation on the
subject. What is to be aimed at is very expeditious disposal
of these applications and within the time indicated by us
above, viz., six months. It may be that conditions in
different States differ and that what one High Court may
have found satisfactory may not work equally well in other
High Courts. We would, therefore, leave it to each High
Court to devise its own procedure in these matters.

We may, at this stage, deal with two matters which have
been brought to our notice in regard to the procedure
adopted in writ applications.
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12. In our Report on the Specific Relief Act, we recom-
mended the rdpeal of section 45 of that Act as we have now,
in article 226 of the Constitution, a provision which is of a
far more comprehensive nature. We have, in that report,
recommended that in order that the court may, whenever
it deems it necessary, determine controverted questions of
fact in disposing of writ applications, it should frame rules
enabling such evidence to be led either on affidavits or
viva voce. A number of High Courts have already made
such rules. We invite attention in this connection to para.
97 of the report referred to above. ’

13. We also invite attention to a view, widely expressed
to us on behalf of State Governments, that courts grant
interim stays in writ applications too readily so that a
number of administrative measures of importance are held
up for considerable periods. Such stays have, it is said,
been granted in a number of matters which, having dragged
on for a considerable time, have eventually been dismissed.
The figures collected by us do indicate that, in some High
Courts, an interim stay is granted in a large number of
cases and, sometimes, almost as a matter of course. This
is obviously very undesirable. An application for a stay
1 any matter is required to be supported by special circum-
stances. That should be so in a greater degree in the case
of an extraordinary remedy in the nature of an application
under article 226. .

14. We are emphatically of the view that the courts
should be very circumspect in dealing with applications for
interim stay. We have been informed that, in sorhe of the
High Courts at any rate, it is almost an accepted rule that
a stay will not be granted before the respondent’is heard.
There may be cases in which an immediate order of stay
is unavoidable. Such cases may be dealt with by granting
an immediate stay for a very short time within which the
respondent could be served with a notice and be heard. In
dealing with applications under article 226, courts are bound
to see, while safeguarding the rights of the citizen, that
the machinery of administration is not unnecessarily
impeded.

15. It has been suggested that the remedy provided by
article 226 has been availed of by assessees in taxation
matters and that in many cases this has resulted in holding
up of assessment and collection proceedings by orders of
interim stay. Indeed, the evil was said to be so great that
at one time it was suggested that article 226 should not
apply to taxation matters.

The statement set out below shows the number of writ
petitions relating to Central and State taxation laws in the
various High Courts during the years 1954, 1955 and 1956
and the number of petitions in which stay orders were
made.

Taking of
evidence
in writ
proceed-
ings.

Grant of
stays.

Need for
circums-
pection.

Stays im
taxation
matters,.
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16. We do not think that the figures collected bear out

the very sweeping statements which have been made from
time to time, in this connection. No doubt interim stay
applications have been granted too readily by some of the
High Courts in taxation matters as in other cases. The
matter is, however, capable of being easily corrected and
needs no such drastic remedy as has been advocated. If No case
greater care is to be exercised in granting interim stays in for abotll-
writ applications generally, even greater care is needed in ]‘L‘l‘:i‘s d‘i’cﬁor
dealing with applications which concern the assessment and '
collection of Central or State taxes. If such care is exer-
cised, there need be no apprehension of any interference in
any substantial degree in the assessment and collection of
taxes. One may not forget, in this connection, that several
. reported cases indicate that the grant of an order of stay

even in taxation matters was fully justified in as much as
the orders made were manifestly unjust and oppressive.
It may be that some cases, particularly cases involving
questions as to the jurisdiction of the officer conducting the
assessment or of the vires of the substantive or the- pro-
cedural laws, must involve a 'stay of proceedings. The
remedy, in such cases, is to expedite the hearing of these
matters, giving them precedence in the list of article 226
matters posted for hearing. Indeed a general rule may be
made by the High Courts giving precedence, in the matter
of hearing, to all applications concerning the assessment
and collection of Central and State taxes.

17. The decision of the Supreme Court in the case of the Territorial
Election Commission v. Saka Venkata! Rao has greatly jurisdictior
restricted the utility of the jurisdiction conferred on the O fligh
High Courts by article 226. The court has held that, in order under
to enable the High Court to exercise jurisdiction under that article
article, the authority against whom the order or direction is 226
sought must be located within the jurisdiction of the High
Court. The Government of India and several statutory
authorities and Tribunals, the operations of which extend
throughout the country, have their headquarters in Delhi.

As a result of that decision, High Courts other than the
High Court of the Punjab have found themselves unable to
exercise jurisdiction under article 226, when the statutory
authority or official concerned has headquarters in Delhi.
This tends to defeat the very purpose of the jurisdiction
conferred by article 226 which is to enable a person to seek
a remedy under that article in respect of acts done in
_ violation of his rights within the State by an application
to the High Court of his own State.

A later decision of the Supreme Court? seems to have
n;odiﬁed the earlier view but the matter is by no means
clear. .

In our view, this hardship imposed upon a person seek- Need for

ing relief needs removal. ?;orcliiﬁca-
10N,

"1A.I R. 1953 S. C. p. 210.
*A. Thangal Kunju Mudaliar ». M. Venkatachalam Potti, A. I. R.
1956 S. C. p. 246. :
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Sfummary 19. Our recommendations regarding the writ jurisdiction
oeeom-  of the High Courts under article 226 may be summarised as
tions. follows: — '

(1) The writ jurisdiction of the High Courts has
served a very useful purpose and should under no
circumstances be restricted.

(2) The strength of the High Courts should be in-
creased wherever necessary to enable them to deal with
this extra work expeditiously.

(3) Writ petitions should be disposed of within a
period of six months from the date of their institution.
The present duration of these petitions in some of the

" High Courts is too long.

(4) These petitions should be carefully scrutinised
‘at the admission stage and a rule nisi issued only in
proper cases.

(5) It should be for the individual High Courts to
decide, having regard to the local circumstances,
.whether writ petitions should be heard by a single
judge or by a bench in the first instance.

(6) Rules should be framed by the High Courts on
the lines indicated in our Report on the Specific Relief
Act to enable them to record evidence and to determine,
if necessary, disputed questions of fact in proper cases
in proceedings under article 226. _

(7) The courts should be circumspect in granting
stays in writ petitions and normally stay should be
ordered only after giving notice te the respondent and
hearing him.

(8) In emergent cases, when an ex parte stay is
ordered, it should be operative only for a very short
time within which the respondent should be served with
notice and heard. :

(9) Care should be particularly exercised in grant-
ing stays in revenue matters in which it is proposed to
stay the assessment or collection of taxes.

(10) Steps should be taken to remove the hardship
on the citizen created by the decision in Election Com-
mission v. Saka Venkata Rao.



31.—ADMINISTRATIVE BODIES

1. Our Constitution cannot function and no nation can
march along the true democratic way of life without a true
and continyous realisation of the importance of the rule
of law and of judicial review of legislative and executive
action. Our Constitution in its preamble aspires to build The courts
a sovereign democratic republic dedicated to the ideals of in the Cons-
justice, liberty, equality and fraternity. With these ends Hfution.
in view its provisions embody in express terms the power of
judicial review in the courts of the land, a power which
was recognised in the United States only after a lung
struggle. :

The Constitution has further taken care to provide us
with the bulwark of an integrated and irremovable judiciary
so that our new born democracy may be assured of proper
growth under the wings of a watchful and vigilant group
of judges. '

2. Yet, it has become usual among politicians at the Ill-inform-
Centre and in the States while paying lip service to the ed criticism.
majesty ¢ ° dignity of the law to decry the Judges as sitting
in an “ivory tower”! and failing to keep pace with what the
politicians think are progressive ideas of the times. They
have not hesitated out of their wisdom to admonish the
judges and tender officious advice that their job did not
consist in “sitting wearing ‘wig and gown’ for a number of
hours a day and look very learned”.

3. Legislation has also been frequently passed placing rmportance
executive action above the courts of law and thus imperilling of the rule
the very authority of the rule of the law in our infant of law.
democracy. Referring to eertain legislation passed by the
State of Bihar, a Chief Justice of India was constrained to
observe: “Legislation such as we have now before us is
calculated to drain the vitality from the Rule of Law which
our Constitution so unmistakably proclaims, and it is to be
hoped that the democratic process in this country will not
function along these. lines?”. It has therefore become
necessary to emphasise the importance of therule of law and
the role of the judiciary as essential to the orderly develop-
ment of democracy in India.

One of our Constitution-makers, a distinguished lawyer
stated: “The proper functioning of democracy to which
this country is committed depends on the rule of law being

. 1Prime Minister Nehru at the State Law Ministers’ Conference held
in Delhi in 1957. .

*Ram Prasad Narayan Sahi vs. The State of Bihar and others A. L R,
1953 S. C. p. 215 at p. 217.
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the basis of our institutions and that in its turn depends upon
the position accorded to the Supreme Court and the High
Courts in the constitutional structure and their relations
with other organs of Government”?

The same idea was expressed in more forceful language
by a Judge of the Calcutta High Court in the following
words: “A nation that does not know how to respect the
rule of law and the judiciary as its final interpreter is a
nation that is not fit for the democratic way of life”2
Ordered society and democratic progress are inseparable
from them.

As was said by Viscount Sankey, “Amid the cross-
currents and shifting of sands of public life, the Law is like
a great rock upon which a man may set his feet and be safe,
while the inevitable inequalities of private life are not so
dangerous in a country where every citizen knows that in
the Law courts, at any rate, he can get justice”.?

4. The rule of law and judicial review acquire greater
significance in a welfare State. The maintenance of law
and order and the prevention of external aggression are
but a part of the funections of such a State. It has a

~ variety of other activities which bring it into constani

touch with the life of the citizen. Elsewhere, we have
given figures of the vast amount of legislation which has
been enacted during the last three years by the Union
and the States, a great deal of which impinges in a variety
of ways on our lives and occupations. Much of it also con-
fers large powers on the executive. The greater there-
fore is the need for ceaseless enforcement of the rule of
law, so that the executive may not, in a belief in its
monopoly of wisdom and in its zeal for administrative
efficiency, overstep. the bounds of its power and spread.
its tentacles into the domains where the citizen should
be free to enjoy the liberty guaranteed to him by the
Constitution.

5. While what has been said above ig true of any
welfare State, it is of far greater importance in a demo-
cracy like ours. In our exuberance to establish a welfare
State we are apt to be impatient and ride roughshod over
individuals’ rights as matters of little consequence. This
is not to be encouraged. Respect for such rights is the
very essence of democracy. As a socialistic Prime
Minister of the United Kingdom has stated “Democracy
is the rule of the majority with respect for the right of
minorities”.

_ *Address delivered by Sir Alladi Krishnaswamy Iyer at the Diamond
Jubilee Celebration of the Madras Advocates’ Association on I17-4-1949
A. L. R. 1949 Journal, 35.

?Mr. Justice P. B. Mukherjee’s speech at the inauguration of the Lega
Study Circle of the Calcutta Small Cause Court Club on 10-3-51 (A. I. R
1951 Journal p. 38). .
3Cited by the Committee on Minister’s powers Report, page 6.
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The country having stagnated for over one hundred
and fifty years under foreign rule, our legislatures are
now trying to advance the nation in all directions. In
their zeal to achieve quick results, they have not infrequent-
ly enacted legislation interfering with the vital and daily
functions of the citizen. In order that their policies may
go forward. uninterrupted, they have endeavoured to en-
trench the executive and succumbed to the temptation of
restricting the powers of the courts. ’

6. Nor must we lost sight of the peculiar circumstances
which brought us independence. Our success in the
struggle for freedom was brought about very largely by
the efforts of a powerful political party with a single
well-knit political organisation. That party has now come
into power all over the country and is in charge of the
infant democracy born of our independence. The party
and its organisation wield an almost unlimited influence
throughout the country. The legislatures which have
‘been elected reflect in large majorities in most of the
States the views of this party. There is no effective
opposition in a large number of legislatures. In such
conditions, both the legislatures and the executive inevi-
tably tend to be intolerant and sometimes even con-
temptuous, of the decisions of the courts interpreting laws
in a manner which they consider to be opposed to their
policies. This tendency to trample ruthlessly upon the
rights of the individuals with the aid of a steam roller
wajority is to be deprecated. As has been said:

“Whereas in India today, the Legislature is really
dominated by a single party and where the Press is
not functioning fully as the fourth estate of the
Realm, the executive must be kept in bounds wuntil
opposition has grown 'by a conscience of its own.
Authority has tended to give the executive a taste
for blanket powers which it is almost impossible to
contest in a Court of law. The last of our defences,
the judiciary is being rendered less effective by reason
of the drafting of our laws and ordinances which
make it almost impossible for the action of the
executive to be questioned.”

This position was envisaged by Chief Justice Kania
as far back as 1948. He said:

“In view of the fact, however, that the opposition
is negligible, the position of the Judiciary becomes
all the more important. In the Legislative Assembly
a bill could be passed and made into an Act without
much difficulty...... Having regard to this position of
the Legislature, if the Executive Government, which
is now responsible to the Legislature, does acts which

1Quoted from the Eastern Economist dated the 8th April, 1949 by .
Dr. Sir C. P. Ramaswamy Iyer in his address at the Diamond Jubilee celebra-
tion of the Madras Advocates’ Association on 16-4-1949, A. I. R. 49, Journal
p. 37 at p. 38
122 M. of Law—438.
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encroach upon the liberty of the subject, the only
forum which can give redress against the irregular-
action of the Executive, is the Court”!

It was said by Jefferson in the early days of the United
States of America: “The executive in our Government is:
not the sole, it is scarcely the principal. object of my
jealousy. The tyranny of the Legislature is the. most
formidable dread at present and will be for many years”.?

7. The legislator chafing at the restrictions imposed.
upon his power by the Constitution has failed to appre--
ciate the new role of the judiciary under the Constitution.
On occasions he has complained of the attitude of the-
courts, sometimes in unbecoming language. He forgets.
that this role has been expressly cast upon the courts for
the common weal. The Constitution in express terms.
requires the eourts to act as a supervisory body in the
matter of laws alleged to encroach upon the exercise of
fundamental rights.

The line as to how far a law shall go in derogation of
the citizen’s fundamental rights is,. according to the:
Constitution, to be drawn by none other than the judiciary.
Governments and theiripolicies may change. What con-
tributes to the stability of the State is its judiciary. A
nation may afford to lkose its confidence in its King or-
even in its Parltament but it would be an evil day if it
loses its confidence 1n its judiciary.. Amidst the strident.
clamour of political strife and the tumult of the clash
of conflicting classes, the courts of law remain steadfast.
and impartial. Only a real and full acceptance of these:
principles, can enable our new born democratic republic to:
survive, Easing ourselves on this fundamental assump--
tion, we now turn to a survey of some of the problems
arising out of our rapid march towards a welfare State.

8. Society in the twentieth century has become exceed--
ingly complex and governmental functions have multiplied.
The change in the scope and character of Government from:
negative to positive, that is from the laissez faire to the
public service state, has resulted in the concentration of
considerable power in the hands of the executive branch of
Government. The direct result of this has been the growth
of administrative law.

The problem before us thﬁs is to prevent the potential
threat to justice and freedom from the greatly extended
powers and functions of the modern State.

Welfare schemes are planned and introduced by the-
Government in all progressive democratic States. To devise:
and carry out any general welfare scheme, it is always:

1Speech at the inauguration of the Assam High Court A. I. R. 1948:
Journal p. 14..

3Cited by G. C. Venkata Subbarao : Legal Pillars of Democracy,
P 94
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necessary to affect adversely some private rights of pro- The prob-

perty and personal liberty. These facts have to be faced by
all those who live in a Welfare State. The trend is the
same in all countries whether it is in the United Kingdom,
the United States of America, France or India. The real
groblem therefore is “to reconcile freedom and justice for
he private citizen with the necessities of a modern govern-
ment charged with the promotion of far-reaching social or
economic policies”.?

9. In order that Government may be able to discharge
the variety of functions which it is called upon to under-
take it has become the practice to delegate legislative
powers as well as powers of adjudication to administrative
organs.

We have elsewhere referred to the growing volume of
delegated legislation in our country and the measur
needed to ensure its scrutiny before its enactment. so that
questions may not later arise as to its vires and its compati-
bility with other laws. The extent to which Parliament is
competent to delegate powers of legislation has been
examined by the Supreme Court in the Delhi Laws
Reference.?. What we are concerned with in this chapter
is the delegation of powers of adjudication in administra-
tive and quasi-judicial matters to tribunals - consisting of
administrative officers or bodies at different levels.

N

Delegation
of legisla-

tive

powers,

10. The subject wof administrative adjudication has in Adminis-
recent years received serious attention in all countries. trative
Administrative adjudication is said to be a major threat to Tribunals.

the rule of law. For, as Dicey has explained “any encroach-
ment on the jurisdiction of the courts and any restrictions
on the subjects’ unimpeded access to them are bound to
jeopardize his rights........ ” '

11. The increasing tendency in England to invest
administrative agencies with powers of adjudication has

been thus explained: “The trend in recent years has been Their
to subordinate individual rights to what is conceived to be increase,

the public welfare. Parliament seems to have been appre-
hensive lest its social policies might be nullified by decisions
in the courts in protection .of individuals whose rights are
invaded. It is natural that the executive, charged with
carrying out a social policy, should view with distrust any
interference with that policy. Where, therefore, there may
.arise a dispute between, on the one hand, an individual
‘whose property is taken or whose other rights have been
invaded, and on the other those who are charged with
executing that policy, such disputes have been increasingly

‘Rule of Law by Sir William Patrick Spens, British Journal of Adminis.
trative Law, Vol. II 1955-56, p. 4.

*, In the Delhi Laws Act, 1912, 1951 S.C.R. 747. See also Rajnarain
-Si;ég)-t o. Chairman, Patna Administrative Committee, A.LLR, 1954, S.C. p.
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withdrawn from the traditional courts and vested in
administrative courts or bodies, or in Ministers executing
quasi-judicial functions.”

12. The view of Prof. Robson, a noted authority on
Administrative Law is not very different. He observes:
“This tendency is not the result of a well-thought out
constitutional principle. Its growth was haphazard, spora-
dic and unsystematic. Yet it was not, on the other hand,
due to a fit of absentmindedness. Parliament did not merely
overlook the courts of law. But the possibility of setting
up new organs of adjudication which would do the work
more rapidly, more cheaply, more efficiently than the ordi-
nary courts; which would possess greater technical know-
ledge and fewer prejudices against government; which

.would give greater heed to the social interests involved and

show less solicitude for private property rights; which
would decide disputes with a conscious effort at furthering
the social policy embodied in the legislation; this prospect
offered solid advantages which induced the legislature to
extend, in one sphere after another, the administrative
jurisdiction of government departments so as to include
judicial functions affecting the social services. In doing so,
Parliament was only repeating a process which has happen-
ed again and again in the history, not only of England but
of many civilised countries.”? :

Dicey and several others following him entirely mis-
understood the true nature of the Code of rules which
constituted the droit administratif in France and thought
that there existed no administrative tribunals or adminis-
trative law in England. He concluded: “It would be a
grave mistake if the recognition of the growth of official
law in England led any Englishman to suppose that there
exists in England as yet any true administrative tribunals
or any real administrative law.”

13. It is true as Lord Hewart, then Lord Chief Justice of
England stated in his address to the American Bar Associa-
tion in September 1927 that the common law of England
does not recognize any droit administratif4 It is also
true that in England there exists na system akin to the
French. But it does not follow that England is without a
system of administrative law. This seems to have been
later recognised by Dicey himself.* It cannot be denied

1Simon-Administrative Procedure and the Rule of Law, British Journal
of Administrative Law, Vol. I, 1954-55, p. 14.

fJustice and Administrative Law 3rd Edition, pp. 442-443.

sDicey : Law ofthe Constitution, 8th edition issued in 1914 Introduc-
tion xliv.

4The times, Sept. 2, 1927 and Sept. 30, 1927 cited by Robson op. cit.,
p. 32. i '

sThe Administrative Law in England Developments by A.V. Dicey:
Law Quarterly Review, Volume 31, page 148.
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that today there exists in England a vast body of adminis.
trative law and numerous bodies other than courts of law
exercising judicial or quasi-judicial functions. The growth
of administrative law is due to the expansion in the func-
tions of government from one field to another and the
progressive limitation of the rights of the individual in the
interests of the community as a whole. Therefore at the
present day there has arisen a need for “a technique of
adjudication better fitted to respond to the social require-
ments of the time than the elaborate and costly system of
decision provided by litigation in the courts of law.”

14. As it has been asserted that the French system of
administrative tribunals with the Conseil D’etat at its head
can serve as a model for a system of administrative tribu-
nals in our country, we propose to examine the French
system in some detail.

The French system of administrative law—or the The French
“Droit administratif” as it is commonly referred to,. is Y*'™™
clearly a form or branch of law which governs the dealings ¢ ;. o3
of State officials with private citizens. The popular concep- freedom
tion that in France, the State officials in their official deal- to the
ings with private citizens are above the law, or are a law cxecutive,
unto themselves, is erroneous. The official transgressing
the bounds of law or acting contrary to the rules ef natural
justice in his dealings with the citizen is subject to a greater
and more effective control in France than in some Anglo-

Saxon countries. :

15. The essential idea which underlies and gives mean- Its nature.
ing to “droit administratif” is that “the position and lia-
bilities of State officials, and the rights and liabilities of
private individuals in their dealings with officials as such,
form a separate and distinct chapter of law, which depends
upon principles different, indeed, from the principles of the
ordinary law, but nevertheless legal principles. Nor is it
that the rights and liabilities of private individuals in their
dealings with officials as such are matters which are beyond
or beneath the reach of established legal procedure. It is
rather that for these matters a special procedure is provid-
ed which has its own Courts, its own cases, its own prece-
dents, and its own methods”.2

The system has developed remarkably during the last
century and that which was once administrative has
become more and more judicial in character. and in fact at
no time was the judicial element absent, Thus, the droit
administratif is a definite system of law with set rules and
principles which, however, differ from the rules and
principles of ordinary law. '

The system is administered by a tribunal which applies
judicial methods of procedure. To borrow the words of

1Robson ¢ op. cit., p. 33.
$Hewart : New Despotism, p. 39 to 40.
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Lord Hewart, “ ‘droit administratif’ is administered by real
tribunals, known to the parties, and these tribunals apply
definiite rules and principles to the decision of disputes, and
follow a regular course of procedure, though the rules and
principles applied are different from those of the ordinary
law governing the relations of private citizens as between
themselves. Moreover, the tribunals give reasons for their
decisions and publish them. In a word, the ‘administrative
iribunals’ of the Continent are real Courts, and what they
administer is law, though a different law from the ordinary
law. More than that, the ‘droit administratif’ is a regular
system of law, applicable not only to all matters pertaining
to the public service, but also to all disputes between the
Government or its servants on the one hand and private
citizens on the other hand”!

16. The body known as the Conseil d’etat has supreme
jurisdiction to correct the decisions of various administra-
tive authorities. The council functions for all practical
purposes like a judicial body, though the councillors occupy
only an administrative position. Their position is in no
way dess independent than that of an ordinary Judge?

The proceedings are conducted in public and the parties

have the right to be represented by counsel. On matters
decided, comprehensive judgments are delivered. These
constitute valuable precedents for the future. The Council
being the final judge regarding the appropriateness of the
performance of an executive act, is rightly said to represent
the “science and the moral conscience” of the administra-
tion. :

17, The Council - exercises very wide powers over
administrative tribunals. Where the Council is constituted
as the final court of appeal from the administrative tribu-
nals, it goes into the merits of questions of law as well as
fact. In other cases, the Council will entertain an applica-
tion in revision to test the legality”and propriety of the
impunged decision of the tribunal. Even in cases of revi-
sion, the council is not restricted to an examination of the
error of law apparent on the face of the record. In the
French system, unless the judicial or quasi-judicial order
has set out the appropriate reasons, it would be treated as
ex-facie bad and quashed. Even where the administrative
authority is not required to function as a tribunal, when-
ever it appears to the council from the seriousness of the
questions involved that it is appropriate to give a hearing
to the person affected, it will insist upon such a procedure
being followed. This is to prevent what it calls violation
de la loi. This is a very broad concept which includes both
procedural and substantive requirements.

The council requires an irreducible minimum of reasons
for every administrative act or order being set out. First,

1Hewart New Despotism, p. 45.
8 Sieghart : Government by Decree, 1950, p. 247.
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there must be no detournement de pouvoir, a concept akin
to the doctrine of mala fides. Secondly, facts set out in
justification of the order must he true and the council wili 4 Tuzis-
satisfy itself of their truth. It will also call for the adminis- ;‘i‘cﬁg,‘f
trative file and examine it. The citizen will be permitted
to adduce external proofs. But it must be noted that the
rules of evidence are not the same as those applied by civil
courts. The jurisdiction exercised by the council prevents
the administrative authority getting away with any dis-
cretionary act merely by referring to some damaging but
false fact against a citizen. Thirdly, the Council requires
that the grounds on which the order proceeds must conform
to what it considers to be in law the true scope and object
of the legislation to which the order purports to give effect.
Even where a statute uses words which prima facie appear
to confer wide and unlimited powers on an administrative
authority, the council confines the administration strictly
to objects which are.permitted by it. Even in cases where
no grounds are stated upon the face of the order, the
council, whenever it considers necessary, may require the
authority concerned to furnish reasons and grounds for its
acts.? : '

18. Professor Hamson has emphasised the great utility
of the Council in its parent country in safeguarding the
rights of the citizen and has-contrasted the protection given
by it to the citizen with the position obtaining in England.
According to him, the French institution provides greater
safeguards for the rights of citizens than the English courts
of law, save in cases of false imprisonment. Its failure in
such cases is due to the fact that the ¢ouncil has no concern
with the ordinary administration of justice and has no con-
trol over the magistracy and the courts.

Its uu’liry.'

19. Certain examples of cases with which {he council has Instances of
dealt will jllustrate this proposition.? In what is popularly controi of
known as the Ecole case, the Council directed the Minister "'zt".c“"'e
to allow three candidates to take the competitive examina- *“**™
tion for entry into Government service, when the Minister
had banned their participation on the ground of their alleg-
ed communist leanings. Again when a Prefect. had pre-
vented a news vendor from plying his trade, the order was
quashed by the Council. We may contrast these cases with
the decision of the High Court in England in exparte
Parkar,?® in which the High Court expressed its inability to
interfere with an order of the Commissioner of Police can-
celling a cab driver’s licence.

S —

1tHamson, Bxecutive Discretion and Judicial Control, London (r9s4)
"pp. 194 seq.

tThese illustrations and the comment of the French Commissaire du
~Government on the Liversidge case are based on Hamson p. 24 and the follow-

1ing pages.
sAll England Law Reports (1953) Volume 2, page 717.
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The reaction of French administrative lawyers to the
decision in Liversidge v. Anderson! is particularly note-
worthy. When the decision in that case upholding the doc-
trine of subjective satisfaction of the Minister in a case of
preventive detention (also followed in India in the
Gopalan? case) was explained to the French Commissaire
du Government, that official was unable to comprehend
the explanation of that case. According to the French
officials of the Conseil d’etat, the actual decision in Liver-
sidge’s case was one which must be unacceptable in any
civilised country and more particularly in a country which-
after all had invented the term, the rule of law.

The position in France it seems would have been as.
follows: '

If a French Minister is to be satisfied, he must as a
Minister have reasonable grounds upon which his satisfac-

_tion is based and having such grounds he is automatically

under a duty to disclose them to the competent administra-
tive court, should the body so require it. Consequently the-
court would be in a position to judge the adequacy of the
ground on which a Minister’s order of preventive detention

is passed.

The Conseil d’etat has taken upon itself the task of
inquiring into the propriety of the refusal on the part of a
Minister to grant a passport, This according to Indian Law
#s entirely a matter for the discretion of the executive.?

20. The jurisdiction which enables the council to quash
executive decisions is based on the concept of ultra vires.
By virtue of this jurisdiction, it has become possible for the-
council to control not merely the exercise of powers not
warranted by law but also the exercise of a power for a
purpose different from that for which it was granted. This
brings within the purview of its control a vast field of
administrative activities which, in the past, was within the-

field of discretionary acts. In substance, the council has.

thus virtually abolished the notion of the unfettered discre-
tion of the administrative authorities.

As a well-known French authority has stated, “Just as.
there is no longer an act of State so there is no longer a
discretionary act, an act that is to say of a sheerly discre-
tionary character........ The Council of State can always.
take account of the purpose by which an act is determined
and annul it if it thinks that the administration, however-
much within its formal competence, has pursued an end
other than that which the law had in view when conferring:
the powers. Thus we have what is called abuse of power..

11942 A.C. 206.
3A, K. Gopalan v. The State, 1950 S.C.R. 88.
V. G.Row v. The State of Madras, A.L.R. 1954 Mad. p. 240,
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At bottom this is simply an ultra vires act. The official
violates the enabling statute when he does something for
an object he has no right to pursue. The phrase “abuse of
power” is felicitous because it clearly shows the. way in
which the violation of the law becomes apparent”?!

21. We annex to this Chapter a brief note setting out the History:
historical growth of the Council and its working and pro- 24 P
cedure. We shall point out later how its very peculiar "
growth rooted in French history and tradition makes it
unsuitable for being adopted with any success in India.

22. In the United States, various attempts have been Position
made to secure a uniform administrative procedure ¥ U- S. A
embodying the principles of natural justice. Administra-
tive procedure is now regulated by the Administrative Adminis-
Procedure Act of 1946. In the words of Justice Jackson, i,m“'ﬁ
the Act “represents a long period of study and - strife: it age
settles long-continued and hard-fought contentions, and
enacts a formula upon which opposing social and political
forces have come to rest. It contains many compromises
and generalities and, no doubt, some ambiguities. Experi-

_ence may reveal defects”.?

It is a comprehensive piece of legislation which prescri-
bes three types of rule-making procedures: (1) discretion-
ary, (2) administrative and (3) adjudicatory. We are con-
cerned only with the adjudicatory procedure prescribed by
the Act. . :

The Act provides that in every case where a statute St““ém’ya’
requires an adjudication to be made after an opportunity Pequire.
for a hearing has been given, certain procedural require- ments
ments shall be observed. The Act also provides for certain adjudica-
exceptions. » tion.

A person entitled to an administrative hearing must be
given such specific notice of the time and place of the
hearing and of the charges against him as will enable him
to formulate a defence. A notice received in any manner
other than that prescribed by the statute will not be a
legal notice.

It provides that the notice issued to the private party
by an Administrative Agency shall set forth “the legal
authority and jurisdiction under which the hearing is to be
held” and “the matter of fact and law asserted”.

It may be noticed here that the right to be represented
by counsel or by a qualified representative, though not a
member of the Bar, is universally recognized in adminis-~
trative enforcement proceedings. he Administrative
Procedure Act also provides that when a hearing takes
place “every party shall have the right to represent his

Duguit : Law in the Modern State, 1919, pp. 185-186 quoted in
Sieghart, Governinent by Decres, p. 248.
Wong Yang Sung v. McGrath 339, U. S.” 33 at pp. 40-41.
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case or defence by oral or documentary evidence. ... and to
conduct such cross-examination as may be required for a
true and full disclosure of the facts”.

The Act also authorises administrative tribunals to
summon witnesses at the request of the .party concerned
upon his furnishing information as to the general relevance
and scope of the evidence sought to be so obtained.

The Act also makes it clear that the exclusionary rules
of evidence followed by the ordinary courts have no place
in administrative proceedings. It expressly provides that
any oral or documentary evidence may be received. It
must, however, be noticed that a safeguard against possible
prejudice to the individual by means of this rule is provid-
ed by the right to judicial review which is discussed later.

It should also be noticed that the Act expressly provides
that where decisions are made on the basis of ‘“official
notice of a material fact not appearing in the evidence in
the record, any party shall on timely request be afforded
opportunity to show the contrary” [Section 7(d)].

23. The Act of 1946 has expressly given the courts power
when reviewing the decisions of Administrative Tribunals
to consider the whole record and to take due account of
prejudicial errors. : The same Act also provides that when
the. courts review administrative findings based upon legal-
Iy inadmissible evidence they are to satisfy themselves that
there is a residuum of legal evidence to sustain the findings
and in the absence of such residuum, they can quash or set
aside the proceedings. Although the courts normally insist
upon the parties exhausting all their administrative reme-
dies by way of appeal and do not substitute their own find-
ings of fact for those of the administrators, yet under the-
Act they have the power to see that the decision is in
accordance with .“reliable, probative and substantial

avidence”.

The foregoing brief sketch will show that the Act was
framed to suit the special conditions obtaining in that
country. It is not a model which can be easily copied in

‘India. Even in its parent country, the Act has been ful-

somely praised and bitterly denigrated. It does seem how-
ever to have made some contribution to the control . of

-powers of administrative bodies in the United States. We

may conclude our short account of this enactment with the
following words of Professor Louis L. Jaffe in a recent

article:

“The A. P. A. is clearly not a prolegomenon to all
future administrative procedure acts, it is not a codifi-
cation of formal doctrine, it is not a model for any
other State or country. But it has made an important
contribution to administrative law because its spirit
and philosophy do have general validity.!

1Public Law 1956 p. 220.
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24. The subject of administrative trijunals and its
impact on the rule of law have been also the subject of
study by various committees in England.

25. The Committee on Ministers’ powers was appointed
in 1929 under the Chairmanship of Right Honourable the
Earl Donoughmore to examine the problems of delegated
legislation and the judicial and quasi-judicial powers exer-
cised by persons -or bodies appointed especially by the
Ministers and to suggest suitable safeguards necessary to
ensure the Supremacy of law. - .

26. After a thorough study of the problem the Committee
made the following recommendations:

Its re-
commen-
dations,

(1) After makifg a distinction between judicial, .

quasi-judicial and administrative functions, the
Committee suggested that judicial functions should
normally be entrusted only to the ordinary courts of
law; any deviations from this wholesome principle
must be regarded as exceptional and requiring valid
justification.

(2) Where Parliament considers it necessary to
depart from this course, judicial functions should be
entrusted to a Ministerial Tribunal other than the
Minister personally. Any tribunal constituted should
be independent of the Minister in the exercise of its
fanctions.

(3) Though the quasi-judicial functions naturally
fall within the provinee of the Ministers, yet where it
appears that the Minister may be disqualified by an
‘interest’ which would prejudice the impartial dis-
charge of the judicial functions involved in the quasi-
judicial decision, it would be desirable to entrust the
judicial functions to ‘a tribunal whose adjudication
would be binding on the Minister.

(4) Before any decision, judicial or quasi-judicial
is given, the parties should be given the opportunity
of stating their case and knowing the case they have to
-meet.

(5) Likewise a decision given by the Minister or
by the tribunal should be in the form of a reasoned
document which should be available to the parties.

(6) where a statutory public inquiry is held in
connection with the exercise of judicial or quasi-
judicial functions by Ministers, the report of the person
holding the inquiry should be published. Only
exceptional circumstances of public policy should
justify any departure from this principle.

(7) The supervisory jurisdiction of the High Court
to compel the Ministers and the tribunals to keep
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within their powers should be maintained intact. A
simpler and less expensive procedure commensurate
with the needs of the modern times may be devised.

(8) Any party aggrieved by the judicial decision
of the Minister or tribunal should have an absolute
right to appeal to the High Court on questions of law.
Here also a uniform and simple procedure may be

established.

(9) Instead of maintaining the legal distinction
between an excess of jurisdiction wherein - certiorari
is the appropriate remedy and an error of law wherein
an appeal is appropriate, a new form of procedure
applying to both may be devised. Such a procedure
should provide the time limit within which an appeal
may be brought. Further, ti¥e appeal should be deter-
mined in a summary manner after being heard by &
;ingle judge whose decision should, as a general rule,

e final.

. (10) On any issue of fact, as a general rule, there
should be no appeal to any court of law from the
decision of a. Minister or - tribunal. However, in
certain exceptional cases an appeal on fact may be
allowed to an appellate tribunal constituted by the
Lord Chancellor and consisting of three persons, the
Chairman being a Barrister or Solicitor. The pro-
cedure ought to be expditious and governed by rules
made by the Lord Chancellor on the Rule Committee.

(11) Lastly, the Committee expressed the view’
that it was not desirable to devise in England a system:
analogous to the French system.

27. In 1956, a Committee of the Inns of Court Conser- .
vative and Unionist Society under the Chairmanship of
Right Honourable Sir Patrick Spens undertook a study of
this problem. The object of the study was thus stated by
the Committee: “Our object, then, is to reconcile freedom:
and justice for the private citizen with the necessities of
a modern government charged with the promotion of far-
ranging social and economic policies. We firmly believe
that such a reconciliation can be brought about”!

The themes wunderlying this study by the Spens
Committee were four:

First: there was a growing feeling that the citizen. -
was no longer having the protection of an objective
 law from the capricious exercise of arbitrary power by
an executive officer enjoying a very wide grant of dis-
cretionary powers. Secondly, it was being felt that a
system which makes inadequate provision for review
of the decisions of its servants enshrines and sanctions.

2Rule of Law, page 12.
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error. Thirdly, it was being felt that there had been-

a failure to observe, if not a deliberate disregard of,
the rules of natural justice, such as the rules against
bias, the duty to hear both sides and to give reasons for
the decisions made. Fourthly, in view of all these it
was firmly believed that fairness and justice should be
as much an object of the administrative process as of
the legal process.

The Committee was of the opinion that the most urgent
and imperative reform called for was the giving of reasons
for the decisions made by a Minister and a tribunal.
‘Otherwise in its opinion Parliamentary democracy would
'degenerate to bureaucratic absolutism.

While the Donoughmore Committee recommended a
similar review in respect of judicial and quasi-judicial
decisions, the Spens Committee recommended such a review
even in cases of disputed administrative decisions. The
Committee was of the view that even in these cases, the
Minister while announcing his deéision should state in a
letter or by some other reasonable mode of publication, the
authority under which he had exercised the discretion, the
material facts of which he was satisfied and the reasons
which had impelled him to his decision. Such a procedure,
the Committee felt, would do away with the arbitrary and
capricious exercise of discretionary power. The Committee
also was clearly of the opinion that an appeal should always
lie from an administrative decision on any point of law

and any attempts to exclude it would mean the “direct

subversion .of the rule of law”.

For certain reasons which it gave, the Committee was
of the view that it was not practicable to entrust the task
of hearing these appeals to Parliament or to the Queen’s
Bench Division of the High Court or to the Privy Council.
It expressed the view that the existing procedures should
wherever possible be modified to meet the modern needs.
Administrative efficiency would not justify the relaxation
of the rule of law,

28. 1t reached the conclusion that it was necessary to
create a new division of the High Court of Justice to be
called the Administrative Division presided over by a High
Court Judge. Such an Administrative Division would be
an appropriate and effective machinery of control. It would
be part of the traditional system of courts. It would have
the requisite high standing and authority. It was essential
that it should be so constituted as to be able to appreciate
the requireménts of administration and to balance them
fairly against the rights of individual citizens. The pro-
-cedure to be followed should be simple, flexible and speedy.
Tt should be informal and not bound by strict rules of
evidence that normally apply in the High Court.

Adminis-
trative
Division
of the

Court,
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The Administrative Division should, ih the opinion of
the Committee, have the following powers:

(1) 1t would be entitled to call for a statement of
the facts and reasons upon which the disputed decision
was based.

(2) Where there has been a hearing by a tribunal,
it should have the power to review the findings of fact,
the reasons given by the tribunal and the Minister.
These various powers of review could be exercised
suitably and in accordance with the circumstances.

(3) In cases where there has not been a hearing by
a tribunal before the decision of the Minister, the
Administrative Division should be empowered to
receive complaints from persons affected, alleging that
a material fact on which the decision was based was.
incorrect. If a prima facie case was disclosed by the
‘complaint the Administrative Division would call for
evidence and determine the accuracy of the facts.
found by the Minister and review the reasons given by
the Minister.

(4) The phraseology of subjective satisfaction
adopted in a statute should not prevent the Adminis--
trative Division from reviewing a decision. It would’
be its function to decide whether there was any
reasonable cause to support the Minister’s belief within
the meaning of the subjective phraseology.

(5) The Administrative Division would have power-
to decide all questions of law. There could be no ques-
tion of exclusion of appeal on points of law from the:
decision of any Administrative tribunal or other admi--
nistrative body.

. (6) Where it is found that there has been a material
"error of fact or law, the Administrative Division should’
have the power to annul the decision or order a
rehearing or to substitute new facts or reasons or
recommendations.

(7) The Administrative Division of the High Court
should also have the power to grant in addition to the
above, any remedy which can under existing law be
granted in the High Court including such remedies as
can be granted only by a Divisional Court.

It would thus be clear that the most important sugges-
tion made by the Committee was the creation of a suitable
instrument of review—a new Administrative Division of’
the High Court—which would hear appeals on points of law
from the decision of any administrative body and would'
also have the power to decide whether the reasons given for
a decisign can bear examination. It would not, however,
review the actual exercise of discretion or any statement of
departmental policy which would naturally fall within the-
sphere of control by Parliament. ' :
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- 29. Though the Donoughmore Committee had submitted
a Report in-1932 after a thorough study of the question,
much had happened during the interval of twenty-five years
which had elapsed after the submission of its Report. In the
post-war years, the relationship between the State and the
citizen had become further complicated in view of the
number of specialized tribunals that had been set * up.
These facts led to the appointment of a Committee presided
over by Sir Oliver Franks in November 1955 for the con-
sideration of the question of Administrative Tribunals.
The Committee consisted of lawyers, Members of Parlia-
ment, constitutional specialists, former Ministers and others:
with a knowledge of the administrative process.

‘Though there was a widespread belief that tribunals set
up were in substance a'part of the machinery of the
Government, the Franks Committee did not accept such a
contention and was of the opinion that these tribunals were
independent organs of adjudication. The Committee
reviewed the work of over ten différent tribunals set up
under different Acts for specialised purposes which were
beyond the competence of ordinary courts. The Committee
noticed the divergence in the quality of the membership of
the tribunals and in the procedures adopted by them. It
expressed the view that good administration demanded not
merely the attainment of the objectives of policy securely
and without delay but also that the citizens be satisfied that
the State was in the execution of its policies acting with
“reasonable regard to the balance bétween the public
interest which it promotes and the private interest - which
it disturbs”! In order that such a balance may be
attained the Franks Committee made certain general
recommendations, '

30. The Committee was of the view that as far as Its re-
possible, adjudications involving the administration and commen.
the individual citizen should preferably be left to the ordi- dations.
nary courts of law rather than to a tribunal or to a
- Minister, excepting where for reasons of cheapness, accessi-
bility, freedom from technicality, expedition and expert
knowledge of a particular subject, a tribunal may be
considered more appropriate. The Committee set out three
basic requirements for the saisfactory working of such
tribunals.

(a) They should manifest openness—which requires

- publicity of proceedings and knowledge of the essen-

tial reasoning underlying a decision. '

(b) They should show fairness—which.calls for a
clear procedure that enables parties to know their
rights, to present their cases fully, and 1o know the
cases they have to meet. ' o :

(c) They should display impartiality—which

- requires the freedom of the tribunals from the

1Report, §, para. 21,
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influence, real or apparent, of departments concerned
with the subject-matter of their decisions.

The Committee proposed the creation of two standing
councils on tribunals which would take the form of perma:
nent statutory bodies. These councils one for England apd
Wales and the other for Scotland would keep the working
of the tribunals continuously under review—an arrangement
that would free the tribunals from the objection that they
appear to be instruments of official policy rather than bodies
protecting the citizen.

Finally, the committee was of the opinion that in all
cases, the ultimate control in regard fo matters of law
should be exercised by the traditional courts.

. The Franks Committee very pertinently observed:
“each country seeks to work out for itself, within the frame-
work of its own institutions and way of life, the proper
balance between public and private interest. It follows that
translation of the practice of one country into the proce-
dures of another is not likely to be - appropriate, although
since the basic issue, the relationship between the indivi-
dual and the administration, is common, there will continue
to be advantage in comparative study’.

That also has been the object of the comparative study
we have made of the procedures in France and the United
States and the proposals made from time to time by
responsible bodies who studied the problem in the United
Kingdom. ‘

31. While each country hag evolved procedures best suit-
ed to its legal system and tradition certain broad features.
emerge from our examination. The French system has its
origin in the political and legislative set up of France. In
its examination of administrative decisions both on facts
and law, the French system is much wider in its sweep
than the system that prevails in the United Kingdom and
the United States of America. Decisions of administrative
tribunals and officers which would not be open to exami-
nation in the latter countries are set aside in France. For
this purpose the French citizen has to approach * special
tribunals operating under special laws and bound by
precedents of their own. :

In the United Kingdom and the United States, the
recommendations made and the legislation introduced leave
untouched the powers of the courts to reach and quash
administrative decisions. All the three Committees which
have considered the problem in England have recommended
that the jurisdiction which the courts have at the moment
by way of writs of certiorari and mandamus in regard to
these administrative tribunals should continue and the
procedure simplified so that the citizen may find it easier

1Report, p. 90.



689

to approach the ordinary courts. What they appear to have
in mind are procedures somewhat analogous to those our
Constitution has provided in articles 32, 136 and 226. But
the Committees recommended that the existing powers of
the courts should be supplemented by the creation of an
administrative division of the High Court or by the con-
ferring of a right of appeal on questions of law either to
a newly constituted administrative division of the High
Court or to the ordinary courts. In the United States also,
the powers of the ordinary courts by way of the writ of
certiorari and other writs remain unaffected. The legisla-
tion in the United States lays down, as we have already
seen, standard procedures for cbservance by administra-
tive bodies. What therefore has to be thought of in our
country is not the curtailment of the existing powers of the
courts in regard to administrative decisions. The continu-
ance of these powers is essential and imperative. What is
needed are supplementary and extended powers which will
enable greater control to be exercised by the ordinary courts
on the administrative bodies so that the rule of law will be
enforced and the citizen protected.

The study of the French system by Prof. Hamson
referred to above tells us how peculiarly French ip its
origin and development is the system which has at its head
Conseil D’Etat and how unsuitable such an institution
would be in England or any other country.

Nor ag appears from the observations of Professor Jaffe
quoted above, is the American Administrative Procedure
Act a model which we can without radical modifications,
copy in India.

Our problem therefore is to suggest some supplementary
and effective measures which can be conveniently fitted jnto
the pattern of our constitutional and judicial framework.

32. The provisions relating to judicial control of admi- Existing
nistrative process enshrined in articles 32, 136, 226 and 227 position

of our Constitution may now be examined. in India.
. Available
. . _ remedies.

33. Article 32 which empowers the Supreme Court 1o Arcicle 32.

issue inter alia suitable prerogative writs for enforcing the
fundamental rights guaranteed in Part III is itself a
guaranteed remedial right. A citizen whose fundamental
right has been infringed can, if he so chooses, directly
approach the Supreme Court without having to go to the
High Courts in-the first instance!. All actions of the admi-
nistration—judicial, quasi-judicial or semi-judicial, minis-
terial or even purely discretionary—are within the control
of the Supreme Court. The Court can by the issue of an
appropriate writ quash the offending order even though the
impugned action is purely of an administrative character.?

1Romesh Thapper vs. State of Madras, 1950 S. C. R. 594.

s (;Dr. ;{am Krishan Bhardwaj wvs. The State of Delhi A. I, R. 1953
S.C. 318. :

122 M. of Law—44.
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34. Article 136 confers plenary powers upon the
Supreme Court and inter alia enables it to entertain 'flppeals-
from the determination or an order made or passed in any
cause or matter by any tribunal in the territory of India,
other than those constituted under any law relating to
the armed forces. As was pointed out by Mahajan C. J.
in the Dhakeswari Cotton Mills Casé, it is neither possible:
to define with any precision the limitations on the-
exercise of the discretionary jurisdiction vested in the:
Supreme Court by virtue of the constitutional provision:
contained in article 136 nor is it feasible to fetter the exer--
cise of this power by any set formula or rule.

“When the Court reaches the conclusion that a person.
has been dealt with arbitrarily or that a court or tribunal
within the territory of India has not given a fair.deal to:
a litigant, then no technical hurdles of any kind like the-
finality of finding of facts or otherwise can stand in the
way of the exercise of this power because the whole intent.
and purpose of this article is that it is the duty of this.
Court to see that injustice is not perpetrated or perpetuated
by decisions of courts and tribunals because certain laws:
have ‘made the decisions of these courts or tribunals final
and c¢onclusive” 2

But the power of the Supreme Court under’ article 32’
is restricted only to cases of the infringement of fundamen-
tal rights. Article 136 would also seem to empower the:
court to entertain appeals only from the orders of tribunals:
—that is, bodies which are under an obligation to act
obligation to act judicially or quasi-judicially.

35. Article 227 gives the High Courts only powers of’
superintendence and does not empower them to admit
appeals as article 136 ' does. It would also appear to be-
restricted in its application to bodies which are under am
obligation to act judicially or quasi-judicially.

" 36. The real constitutional protection of the -citizen:
against arbitrary administrative actign is article 226 which
empowers the High Courts to issue any directions, orders:
or writs not only for enforcing fundamental rights but:
“for any other purpose”. :

In our chapter on Writs we have pointed out how
largely this constitutional provision has been availed of by
the citizen, particularly for the vindication of his funda-
mental rights. The fundamental rights conferred by the-
Constitution would have lost much of their significance but.
for this simple and quick remedy which the Constitution
has provided against their infringement.

" The High Courts’ jurisdiction under article 226 stilt
remains to be authoritatively defined. Will it extend tov

1A. I. R. 1955 S. C. 65.
2At page 69.



691

purely administrative action as distinguished from quasi-
judicial determination? However, it has been clearly laid
down that the High Courts acting under article 226 do not
and cannot sit in judgment as courts of appeal in cases
where the statute invests the administrative authority with
power and discretion. The Supreme Court said:

“However extensive the jurisdiction may be”
(under article 226) “it seems to -us that it is not so
wide or large as to enable the High Court to convert
itself into a court of appeal and examine for itself the
correctness of the decisions in view and decide what is
the proper view to be taken or order to be made”.!

Judicial decisions would appear to lay down that the
courts will interfere under article 226 in cases of excess or
want of jurisdiction or an error of law apparent on the face
of the record or of violation of the principles of natural
justice. The Court may also interfere in cases of findings of
fact when these findings are based on'no evidence at all or
on irrelevant evidence. The courts will also interfere where
the authorities have failed to comply with some mandatory
provision of the law. However, it still remains to be decided
whether it is open to the courts acting under article 226
to interfere with purely administrative action. '

37. We have also some remedies like a suit for a decla- Otner_
ratory decree under section 42 of the Specific Relief Act or remedies.
for an injunction. These though more extensive in scope
than article 226 are less speedy and are therefore often
valueless.

38. The number of Indian statutes which constitute admi- Adminis-
nistrative authorities, purely administrative and quasi- trative
judicial, is legion. Some of these affect valuable rights of Bodies
the citizen and impose onerous obligations upon parties.
These may be broadly classified as our revenue and taxation
laws, labour laws and land laws. Some of them provide
no right of appeal or revisign even to higher administrative
authorities. Others confer right of appeal and revision but
these lie to the higher administrative authority and not to
any judicial authority. It is only in a few cases that we
find an ultimate appeal or revision given to a court of law.
Finally, in a number of statutes care is taken to exclude in
express terms the appearance of lawyers before the admi-
nistrative bodies and to bar the courts from entertaining
any appeal or revision.

It is surprising that duties of customs should be levied
on sea and land frontiers under laws which leave not only
the determination of the duty but the levy of penalties of
confiscation and fine to administrative officers and provide
an appeal and revision to superior officers, prescribing no
procedure whatever for the hearing of these appeals and

1Veerappa Pillai vs. Raman and Raman Lfd., 1952 A. LLR. S. C. page
192 at page 196, '
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revisions, Not infrequently under these Acts, the citizen
is subjected to heavy penalties without any opportunity of
a review by a judicial authority in matters of a clearly
quasi-judicial nature.

39. Another class of disputes in which the wvalidity of
administrative action is frequently challenged in the courts
are those in which Government servants seek redress for
real or fancied violations of their constitutional safeguards
or the breach of the rules regulating their conditions of
service,

A large volume of case law has developed on this subject
and the number of such cases are increasing. This is in part
due to the growing complexity and unintelligibility of the
rules which has led a judge of the Supreme Court" to
remark!......no one can be blamed for not knowing where
they are in this wilderness of rules and regulations and
coined words and phrases with highly technical meanings.
Instances are to be found in the Law Reports of many
frivolous applications. In a number of cases the courts had
however to intervene becduse it. was found that clear
injustice had been done as a result of a deliberate violation
of clear and mandatory provisions of the Constitution or
the service rules.

The problem presented by such petitions seeking redress
in service matters serious consideration. For the reasons
already stated we do not favour a curtailment of the juris-
diction of the High Courts under article 226. At the same
time there is danger that if a large number of petitions of
this kind continue to be filed, the High Courts may be
turned into tribunals for deciding disputes between the
Government and its employees.

A simplification and re-drafting of the relevant rules is
very necessary. In addition we would also recommend the
establishment at the Centre and the States of an appellate
tribunal or tribunals presided over by a legally qualified
Chairman—and with experienced civil servants as members
to which can be referred memorials and appeals from
government servants in respect of disciplinary and other
action taken against them.

The establishment of such a tribunal or tribunals will
serve a double purpose. Apart from providing a speedy
remedy in genuine cases of injustice, the existence of a
speaking order drawn up by a qualified tribunal will enable
the courts to reject all frivolous petitions summarily enter-
iain and only those cases where their intervention is
really necessary in view of the importance of the cons-
titutional and legal points involved.

There is also a vast field of administrative action in
which an administrative authority may contravene the law

Per Bose. J.,K.S. Srinivasan vs. Union of India, A. I.R. 1958 Sup.
at page 432.



693

without opportunity to the injured citizen to obtain redress,
from any judicial authority for the unlawful action of the
authority.

40. That broadly is the problem which needs a solution.
In solving it we have to bear in mind some basic consider-
ations.

It would be derogatory to the citizens’ rights to establish Estab-
a system of administrative courts which would take' the lishment
place of the ordinary courts of law for examining the vali- qinistrative
dity of administrative action. It may be that in view of Tribunals
certain inherent advantages like speed, cheapness, proce- “-‘“‘{ii
dural simplicity and availability of special knowledge ~in ¥
extra-judicial tribunals, these nmmay be useful as a supple-
mentary system. But it will not be right to conceive them
as a device to supplant the ordinary courts of law. It would
be unthinkable to allow judicial justice administered by
courts of law to be superseded by executive justice admi-
nistered by administrative tribunals. It would be a step
backward to erect in the place of deliberate judicial tribu-
nals restrained by formal procedure and deciding according
to fixed principles, off hand administrative tribunals, in
which the relations of individuals with each other and
with the State would be adjusted summarily according to
notions for the time being of administrative officers,
unfettered by any rules as to what general interest or good
conscience demands. So conceived, the administrative court
might well be regarded “as a court.of politicians enforcing
a policy, but not a court enforcing the law”—a description
which Maitland gave to the Court of Star Chamber. One
may in this connection use the felicitous phraseology of Mr.
E. F. Woodle, President of the Cleveland Bar Association:
“Justice cannot stand half free and half enslaved * * * * We
cannot have in this country two systems of dispensing of
justice one * * * safeguarded by restrictions and limitations
and privileges which have been found to be wise and neces-
sary through centuries of experience, and another system
administered largely in disregard of our principles of
jurisprudence, largely in disregard of the limitations,
restrictions and privileges which our courts have found it
wise and necessary to observe”!

Though we may imbue our administrative tribunals withe
a greater judicial spirit and insist upon their observance of
the rules which would obtain in any system moulded on the
principles of natural justice, the ultimate review must lie
with our High Court judiciary. However sound and well-
equipped an administrative judiciary may be, it cannot
command from the public the confidence which the
irremovable superior judiciary in High Courts have
enjoyed for over a century and more. Any scheme of

. 128 Journal of the American Judicature Society 118-119 ¢ (1944)
cited by Walter Cellihorn ; Individual Frec dom andy Governmental Restraint
Pp. 9-10.
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administrative adjudication which has not at its apex the
High Court or a High Court Judge in some manner, will
fail of its purpose.

41. Tt is of equal importance to remember that any
measure we suggest and which we adopt should be supple-
mentary and in addition to the constitutional remedies that
are now open to the citizens. Their beneficial effect has, as
noted elsewhere, been felt throughout the country and has
kept even the highest executive constantly on the alert for
fear of their action being quickly challenged in a court of
law. It would be disastrous to remove this most salutary
restraint on the administration. It is not surprising that
suggestions for the modification of some of these constitu-
tional remedies have been recently voiced by the executive.
In ?e:;r view, these suggestions must be sternly discounten-
anced,

If resort to these constitutional remedies results in delay-
ing administrative action the remedy is to strengthen the
Courts, for dealing expeditiously with these matters.

42. We shall now summarize our recommendations.

(1) The existing jurisdiction of the Supreme Court
and the High Courts which enables them to examine
to a limited extent the action of administrative bodies
should be maintained unimpaired.

(2) The creation of a general administrative body
like the Conseil d’etat in France is not practicable in
our country.

(3) Decisions should be demarcated into—

(a) judicial and quasi-judicial, and
(b) administrative.

(4) In the judicial and quasi-judicial decisions, an
appeal on facts should lie to an independent tribunal
presided over by a person qualified to be a Judge of a
High Court. He may be assisted by a person or persons
with administrative or technical knowledge. The
tribunal must function with openness, fairness and
impartiality as laid down by the Franks Committee.

(5) In the case of judicial or quasi-judicial
decisions, an appeal or a revision on questions of law
should lie to the High Court. Special machinery can,
if necessary, be provided to assist the High Court Judge.
The suggestions made by the Spens Committee may be
(adopted) in this connection.

(6) In the case of administrative decisions, pro-
vision should be made that they should be accom-
panied by reasons. The reasons will make it possible
to test the validity of these decisions by the machinery
of appropriate writs. '
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(7) The tribunals delivering administrative judg-
ments should conform to the principles of natural
Jjustice and-should act with openness, fairness and
impartiality.

(8) Legislation providing a simple procedure em-
bodying the principles of mnatural justice for the
functioning of tribunals may be passed. Such pro-
cedure will be applicable to the functioning of all
tribunals in the absence of special provision or pro-
visions in the statutes constituting them,

(9) Appropriate legislation will have to be enacted
to provide for tribunals to operate in the manner
indicated above for the discharge of quasi-judicial or
Jjudicial functions by administrative bodies or officers,
which may be entrusted to them by any legislation..



APPENDIX

Tue HisTory OF THE CONSEIL D'ETAT

The origins of the Conseil d’etat founded by Napoleom:
can be traced back to pre-revolutionary France. It was
modelled on the earlier Council D-Roy. The members of
the Council were a group of administrators designed to
assist the Government in the formulation of policy and it
was parallel to and distinct from the Council of Ministers.
Originally no doubt, it was intended to act as a shield of
the Government and was entrusted with the task of deciding.
questions of jurisdiction and preventing the ordinary courts.
from encroaching on the field of administration. It,
however, also began from early times to entertain certain
actions against the Government and has throughout main-
tained a distinction between its advisory and judicial
functions. In view of the value of the Council as an instru-
ment of revising Government Bills and securing justice in
certain cases, it survived the restoration of the Bourbons
and was continued even under the Orleans monarchy. In
1831, an ordinance was passed reorganising the contentious
or judicial business of the Council. Gradually, as the
prestige of the Council increased, its decisions ceased to be
advisory and in 1872, executory force was given to all its
judgments. At about the same time its power to decide
is not unknown for ambitious men to seek a change.
Younger members of the Conseil are occasionally en-
couraged to go on deputation for a time to the active
administration or the foreign service for the time being and
to return to their original position in the Conseil without
gain or loss of seniority. The Council is not associated with:
active administration in the sense that it is not immediately
responsible either for policy or the actual execution thereof
but it serves to advise the administration generally on the
formulation of policy and its execution. It is a*dynamic
body having in its personnel, people of varying ages.

Though the Council as a unit is primarily an administra-
tive body yet its judicial business is strictly separated from
the non-judicial. When the Council meets to transact its
judicial business, all the members of the administrative
sections excepting four, who are annually chosen to
represent their administrative colleagues, are excluded from
its deliberations and take no part in making the final
decision. The entire Council works as one unit and there
is a strong esprit de corps among its members, though it is
divided into sections for the sake of convenience. The
members of the Council engaged in executive work accept
the decisions of the sections contentieux (the Judicial
section) as their own and support it in their dealings with
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the Ministries of Government. In the case of an internal
dispute, the views of the section contentieux finally prevail
and instances are not unknown when that section has
annulled orders of the Council acting as a whole in ad-
ministrative matters. The section contentieux of the
Conseil d’etat, the judicial organ, is only one of the five
sections into which the Council divides itself for the pur-
pose of conducting its business but it comprises more
members than the other four put together. Thus in 1953,
of the 149 members on the staff of the Council, more than
80 were members of that section. Alone of the five sections,.
the section du contentieux is divided into sub-sections, nine
in number. Of these, sections 5—9 deal with matters of
technical and lesser importance like tax cases, disputed
elections and claims against the Government arising out.
of accidents in which Government vehicles are involved.
The other four sections deal with the ordinary judicial
business. It is very easy to invoke the jurisdiction of the
Council. The intervention of an advocate is not necessary
and the request or petion may be drafted with extreme
informality. The inquisitorial process of the court will be
to it that a substantially good case is not unduly prejudiced
by the lack of an able advocate.

The procedure followed in the Council is as follows:—

As soon as a petition is received in court it is num-
bered and is allotted to a particular sub-section,
otherwise known as a sous section. Once a case has
been assigned to a sub-section, the President of that
section assigns it to a rapporteur, usually a junior mem-~
ber of that section. It is the duty of this rapporteur
to follow to the end the case assigned to him. He
studies the papers and calls for such files and papers
as he may find necessary. After gathering the necessary
material, he submits a report which summarises the
pleadings of the parties, the evidence, the draft order
which he proposes and the questions of law and fact
which arise in the case. The first part is read out at
the final public hearing and thereafter the parties may
have their day in court. Counsel for both sides inciuding
the Government may address the court. The matter -
is then discussed between the members of the sub-
section incharge of the case and another sub-section
and the Commissaire du Government is present at the
discussion. After the case has been discussed and the
advocates of the parties have made their submissions,
the Commissioner who acts as the embodied conscience
of the court and is usually a civil servant in the middle
rank of the hierarchy sums up the case in open court
and sets out the points of law and fact involved, the
contentions of the parties and finally suggests a draft
order. This he does after the advocates of the parties
have had their say. In effect, he charges the members:
of the court as a judge charges the jury. In view of the:
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fact that the Council is not bound by his views even
on questions of law, he might perhaps be more appro-
priately compared to the Judge-Advocate at a court

martial.

Thereafter the sections discuss the mattet among
themselves and an order is prepared and is given effect

to.

It should be noticed that apart from this public
hearing, the Council has also resort to what may be
called the inquisitorial procedure. Once it is satisfied
that the complainant has made out a prima facie case,
the court does not insist upon the adversary procedure
being followed. It becomes rather the duty of the court
to satisfy itself as to the truth of the matter. It carries
on correspondence with the Government Department
in question, to ascertain the reason for any particular
decision which has been taken. Basically the procedure
of the court is a written and secret one. All proceed-
ings, except the final public session, take place in private
but in the presence of the parties. The filing of docu-
ments and interrogatories normally takes the place of
examination and cross-examination of witnesses.

As we have already seen, counsel are permitted to
appear before the Conseil d’etat. The number so per-
mitted is very small, being limited to 60 and they
are the same body of men as those who practise before
the court of cassation. ‘ :

Under the procedure followed by the Council, no
surprise is possible as in a witness action tried in the

ordinary civil courts.

Normally, before the court renders judgment in a
particular case, it takes time for consideration and
normally a fortnight is necessary far this purpose. But
it is very rarely that a judgment is delayed in any case
beyond fifteen days.

The law of the Conseil d’etat is unlike the law of
the: French civil courts which is based upon the civil
codes; instead it resembles the English Common Law
and has developed from precedent to precedent.
Attempts are made by parties to rely on precedents and

_to distinguish one case from another. The decisions of
the Council are published and reported.



32—LAW REFORM AND LEGISLATION

1. The need for a constant scrutiny of the law by a body ’I;_he role

rmanently constituted for the purpose was envisaged as gm;le’;’;'mw
f:r back as 1837 by Lord Macaulay in his letter to Lord commis-
Auckland presenting the first part of the Indian Code. sion :
Referring to the questions which might be raised in regard Xéergs of

to the construction of the Code he stated: ‘ Macaulay.

“Such questions will certainly arise, and, unless
proper precautions be taken, the decisions on such ques-
tions will accumulate till they form a body of law of far
greater bulk than that which has been adopted by
the Legislature * * * * it is most desirable that measures
should be taken to prevent the written law from
being overlaid by an immense weight of comments and
decisions. * * * * All the questions thus reported to
the Government might with advantage be referred for
examination to the Law Commission, if that Commis-
sion should be a permanent body. In some cases it will
be found that the law is already sufficiently clear, and
that any misconstructions which may have taken place
is to be attributed to weakness, carelessness, wrong-
headedness, or corruption on the part of an individual,
and is not likely to occur again. In such cases it will
be unnecessary to make any change in the Code. Some-
times it. will be found that a case has arisen respecting
which the Code is silent. In such a case it will be
groper to supply the omission. Sometimes it may be

ound that the Code is inconsistent with itself. If so,

inconsistency ought to be removed. Sometimes it will
be found that the words of the law are not sufficiently
precise. In such a case it will be proper to substitute
others. Sometimes it will be found that the language
of the law, though it is precise as the subject admits,
is not so clear that a person of ordinary intelligence
can see its whole meaning. In these cases it will
generally be expedient to add illustrations such as may
distinctly show in what sense the Legislature intends
the law to be understood, and may render it impossible
that the same question, or any similar question, should
ever again occasion difference of opinion. In this man-
ner every successive edition of the Code will solve all
the important questions as to the construction of the
Code which ‘have arisen since the appearance of the
edition immediately precedingl.

2. Speaking of the need for constant revision and re-
enactment of the various laws, Sir James Stephen stated

1Cited by Acharya t Codification (Tagore Law Lectures), pp. 142~
143.
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in 1872 that such a course was “............ as necessary as
repairs are necessary to a railway. I do not think that any
Act of importance ought to last more than ten or twelve:
years., At the end of that time, it should be carefully
examined from end to end, and whilst as much as possible:
of its general frame work and arrangement are retained, it.
should be improved and corrected at every point at which
experience has shown that it required improvement and’
correctjion., .............. If you want your laws to be really
good and simple, you must go on re-enacting them as often.
as such a number of cases are decided upon them as would
make it worth the while of a law book seller to bring out
a new edition of them!”.

3. Nor is the need for such constant scrutiny and revision
confined to countries with a codified system of laws. The
need has also been felt in England and other countries where
a great part of the law is unwritten. It was in 1836 that
Lord Langdale, Master of the Rolls, emphasised the
importance of constant revision of the laws. He said:

“It will be admitted that it is the first duty of Gov-
ernment to provide for the due administration of
justice * * * * ~But justice * * * * depends on the
law, and it becomes necessary for the Government to
take care that the law, on which justice in its practical -
application depends, is in as good a state as the advance-
ment of knowledge, the state of vsociety and other
circumstances will permit. The constant fluctuation of
all human affairs * * * makes it absolutely necessary
* * * that such corresponding changes as wisdom and
experience may sanction should from. time to time be
made in the law?”. I

After deploring the fact that the Chancellor, upon whomr
the duty devolved, found it utterly impossible to perform
it and the absence of a Minister able to bestow time on the
subject, he went on to say:—

“Every Government has struggled with the diffi-
culty, and at times even attempted to dissemble it; but
the present arrangement of the offices does not afford

~ to the executive Government and to the legislature such
regular and constant information respecting the state
of the law, the proceedings and situation of the courts,
and all other matters relating to the administration of
civil and criminal justice, nor such assistance in the
preparation of new laws, as may afford the best guide
to safe and useful improvement, and the most secure
check to rash and ignorant proposals to change®”.

4. In our country, the third Law Commission presided
over by Lord Romilly again emphasised the need for a

1Gazette of India Supplement, May 4, 1872, p. 534.
? &?*Citedinthe Law Quarterly Review, Vol. LXIX 1951 3 pp. 60-61..
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~vigilant scrutiny of the law from time to time for the pur-
-pose of resolving the difficulties that have been noticed ir
-its working and with a view to the clarification of all matters
«of doubt. The Report stated:

“For the prevention of this great evil the enacted
law ought, at intervals of only a few years, to be revised
and so amended as to make it contain as completely as
possible, in the form of definitions, of rules, or of illus-
trations, everything which may from time to time be
deemed fit to be made a part of it, leaving nothing to
rest as law on the authority of previous judicial
decisions. Each successive edition after such a revision
should be enacted as law, and would contain, sanctioped
by the Legislature, all judge-made law of the preceding
interval deemed worthy of being retained. On these
occasions, too, the opportunity should be taken to amend
the body of law under revision in ewery practicable
way, and especially to provide such new rules of law
as might be required by the rise of new interests and
new circumstances in the progress of society”.!

5. The question of the appropriate machinery which Need 11'01' .
«would be entrusted with this important duty of revision of {Lir®
the law from time to time was considered by Acharya in for jaw
‘his Tagore Law Lectures for the year 1912. He stated: revision.

“A Permanent Law Commission or a Ministry of
Justice is essentially necessary for further codification
in this country for various reasons: (a) If codification
is to be done well, it must be done by experts whose
time is valuable. The case is not as though the Indian
Legislative Department had nothing to occupy itself
with except codification.” ‘Even if it were to leave this
work undone it would still remain the hardest worked
of all the Indian departments. It could not do more
without strengthening its staff or seeking extrinsic
.aid”.2 The Permanent Law Commission will render this
extrinsic aid. (b) Such a Commission or Ministry of
-Justice will supply the improved machinery to work
new materials into the codes during the interval
‘between periodical revisions. (c) Such a Commission
is necessary for receiving complaints against the law,
because cases of hardship centinually occur that never
-enter courts of Justice, and defects in the law are often
‘suggested to lawyers in private practice, by cases
‘neither in court nor in hand, which they forget in the
hurry of business, but which might be made available
‘for law reform if there is a Commission to which they
‘might be notified”.?

IReport dated 23rd June, 1863, Gazette of India Extraordinary, Juiy
1, 1864, p.\s6.
slbert‘s Legislative Methods and Forms pp. 151-152.

3Tagore Law_ Lectures : Lecture .IX Feasibility of Further Codifie
«cation in British India pp. 314~315.
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6. Efforts have been repeatedly made during the British
days, to set up in India, a body designed to bring about the
needed revision of the law.

As early as 1921, a Statute Law Revision Committee
consisting of the then President of the Council of State as
Chairman and six members of the Legislature was
established. Its task was limited to preparing for the con-
sideration of the Government “measures of consolidation
and clarification as might be necessary to secure the highest
attainable standard of formal perfection in the Statute Law
of India.”” It was also intended that the Committee should
be a permanent and independent body which would also

assist the Government in effecting necessary reforms fiom

a purely legal point of view. The Committee continued to
work till about 1932. It succeeded in consolidating the law
relating to merchant shipping, criminal tribes, succession,
forests and torts; but, gradually, the Committee ceased to
function effectively. The Government did not avail of the
services of this Committee when they took up more
important measures for codification and consolidation.

7. In 1925, Dr. Gour moved a Resolution recommending
to the Governor-General-in-Council to take steps for the
appointment of a Law Commission. The proposal, however,
failed to find support. In 1947, a Resolution was moved by
him in the Constituent Assembly to the same effect, but it
ivllas withdrawn on the assurance given by the then Law

inister. :

. 8. The Rankin Committee referred to:the need for the
constant revision of laws in the following words: —

“For our purposes it is beyond question that the
most useful recommendation to be made is that the
codes we have should be revised carefully and at fre-

uent intervals. Here there is much to be gained and
aily difficulties can be removed. The best code mrust
necessarily produce a crop of new litigation. The
existing codes cover a very large area and in amending
fihqm it1 is possible to know within limits what one is
oing”.

9. Measures have been taken in other countries to con-
stitute bodies for the purpose of revising the laws from
time to time.

" A Law Revision Commission, a full-time salaried body,
was set up in New York as far back as 1934. It appears to
have done extremely useful work in examining the laws
already enacted and has, from time to time, made reports
recommending a large number of legislative changes. In-
deed, the legislative machinery of the State has not found
the time to carry out all the suggestions made by the Com-
mission which is still functioning.

1Civil Justice Committee Report, p. 536, para. 5.



703

A Law Revision Committee was set up in the Unjted%} thy
Kingdom in the year 1934. Its function was “to consider Ki‘;‘g om.
how far, having regard to the statute law and to judicial
decisions, such legal maxims and doctrines as the Lord
Chancellor may from time to time refer to the Committee
require revision in modern conditions”. In practice, how-
ever, the Committee, like its post-war successor, chose
subjects for its consideration with the approval of the Lord
Chancellor and enunciated certain recommendations most

of which were accepted and enacted into statutes.

A similar Committee called the Law Reform Committee
was appointed in 1952 “to consider, having regard especially
to judicial decisions, what changes are desirable in such
legal doctrines as the Lord Chancellor may from time to
time refer to the Committee”, Its labours have resulted
in the enactment of some legislation. It may be mentioned
that the activities of those committées were not confined to
suggesting changes in the existing laws. It was open to
them to suggest legislation in fields not covered. Sugges-
tions of this character made by them have also been put on
the Statute Book.

10. It is unnecessary to emphasise the imperative need Function of
for the establishment of a permanent body of the nature sucha body-
indicated in India not only for the purpose of revising laws m‘:‘gg
in the manner discussed above, but for the purpose of con- gpje. 1
solidating, co-ordinating and re-modelling them in the

light of modern legal concepts.

11. Such a body will have to consist of experts who will Composition.
devote continuous attention to this arduous work. Most of °f this body..
our statutes have not undergone substantial revision or
examination for many years, and the task involved in -
revising them and in incorporating into them the views
judicially expressed from time to time can only be perform-
ed by a competent body of persons of experience giving
their entire attention to it. As observed by Prof. Goadhart :

“Law Reform, if it is to be properly done, is not the work
of a few spare afternoons”.!

12. Bodies of this character will have to be appointed at Bodies at
the State level also in order that State legislation may also State
be subjected to scritiny from time to time. In this con- level,
nection, we refer with satisfaction to the appointment by
the State of ‘West Bengal of a Statute Revision Committee
constituted in 1952 which has since been reconstituted as the
Law Commission cénsisting of a Chairman and a member.

n the

13. So far, we have dealt with the question of the Scrutiry of'
revision of laws already made. Of no less importance is future
the question of the scrutiny of (a) legislation which may Lesislation..
from time to time be undertaken by Parliament, and (b)
delegated legislation.

1Presidential Address tothe Holdsworth Club on Law Reform, cited
by R. E. Megarry, Canadian Bar Review 1956, page 108.
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14. It is widely recognised that modern conditions have
led to an enormous growth of legislative activity. Within
the last few years, Government has been called upon to
legislate upon a variety of topics in an atmosphere of haste
to deal with situations and contingencies that did not
arise in the pre-independence period. Without reflecting

- in any manner on the patience and ability of our legis-
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lators, it must be admitted that laws have been passed
which, with more leisure for scrutiny, would have avoided
many defects subsequently found to exist and which have
called for amending Acts. Cases have frequently arisen
where a statute or a part of it has been struck down as
being unconstitutional by the High Court or the Supreme
Court. The point of view from which the legislature
serutinizes a statute is entirely different from that of a
body of legal experts. One cannot, therefore, expect
Parliament fo be in a position, even if it were so inclined,
to examine the contents of each statute and its effect in
such a manner as to ensure that every part of it lies within
the limits of the legislative power or that it does not offend
the Fundamental Rights guaranfeed by the Constitutiofi or
that it is otherwise a sound and- workman-like piece of
legislation. ’

15. It is in our view, practicable to provide for a con-
sidered scrutiny of legislation undertaken by Parliament.

 Legislation may for this purpose, perhaps, be divided into

legislation which is emergent and legislation, the enact-
ment of which can wait for a time. It is obvious that 1t
would be difficult to provide scrutiny by an expert body of
legislation which is of an emergent character. Such legis-
lation will have to be examined by the Law Ministry and
the Ministry concerned with the aid of their own staff in
order to see tHat it conforms to constitutional require-
ments and that it is in other respects proper.

16. However, in regard to fresh major legislation, as
distinguished from routine or amending legislation, the
enactment of which can wait for scrutiny by an expert
body, we would recommend that it should, as a rule, be
sent for examination to the expert body, whose creation
we have recommended, before its submission to Parliament.
Such a course has been adopted with advantage in some
legislation which has recently and in the past been passed
by Parliament. We have in our minds certain provisions
of the recent Central Sales Tax Act (LXXIV of 1956) and
legislation like the Partnership Act and the Sale of Goods
Act enacted several years ago. The adoption of such a
course will avoid pitfalls and shortcomings such as have
been brought to light by the decisions of the courts in
regard to several statutes.

17. As an inevitable consequence of the increasing
amount of legislation, the legislatures have found it neces-
sary to confer upon specified authorities the power to make
rules, regulations or bye-laws for the purpose of carrying
out the object of the enactments. Such delegated legislation
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largely exceeds i quantity the amount of direct legis-
lation and is necessary for conserving parliamentary
time for the discussion of matters of principle and
importance, Jeaving the making of detailed regulations to
the departments concerned. In framing these regulations,
very wide and general powers are exercised by the depart-
ments; the only restraint on the discretion of the depart-
ment in frgming them is that they should not be ultra
wires the parent Act. No adequate machinery is, however,
provided for the scrutiny of the regulations so framed nor
is sufficient care bestowed on their drafting.

18. Not a few of the petitions filed under article 226 of Need for
the Constitution in the High Courts have raised the scrutiny.
question of the wvires of such rules. Frequently, the High -
Courts have been called upon to pronounce judicially upon
the validity of subordinate legislation and a great deal of
their time is taken up in determining its validity and even
its scope. It is obvious, theréfore, that a great amount of
judicial time can be saved if delegated legislation made by
these subordinate authorities ~were made subject to an -
independent and expert scfutiny before it is permitted to
take effect.

19. While conferring powers to make rules or regula- P’ib"{.
tions on subordinate ~authorities, some of the statutes Fon
require that these rules should be published before they
can be brought into force. Other require that these rules
should be placed on the Table of the Houses of Parliament
or the State Legislature after publication; some others
empower the Legislature to alter or vary them after they
have been placed on the Table of the House. In some cases,
while power to alter or vary is not specifically given, the
Tules or regulations are required to be placed before the
House for a specified period before they come into
operation. ' :

20. The requirement that the rules should be placed Parlia-
on the Table of the House was presumably intended fo mentary
ensure that the members of the Legislature would examine Scrutiny.
those rules and if they found that those rules exceeded the
authority of the statute itself or contained provisigns
which conflicted with the constitutional provisions and
protections or were otherwise undegirable, action could be
taken by a member to have the matter set right. It was
thus left to the individual enterprise of a member of the
Legislature to take upon himself this difficult task of
examining the rules. It may be broadly stated that this
expectation was not generally realised.

21. We may, however, draw attention to an importar’
step taken towards surmounting this difficulty by the Lok
Sabha in providing by its Rules certain salutary pro-
cedures for the examination of statutory rules. The
:Sabha has established a Committee called “The Committee
on Subordinate Legislation” for the serutiny of orders. Rule
271 of the Rules of Procedure and conduct of business of

122 M. of Law—45.
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the Lok Sabha gives a wide definition of an “order” which:
includes statutory rules. Rule 272 provides that after each:
order referred to in Rule 271 is laid before the House, the:
Committee shall, in particular, consider:

“(i) whether it is in accord with the general
objects of the Constitution or the Act pursuant to
which it is made; ‘

(ii) whether it contains matter which in the opinion
of the Committee should more properly be dealt with
in an Act of Parliament;

(iii) whether it contains imposition of any tax;

(iv) whether it directly or indirectly bars the
jurisdiction of the courts; ‘

(v) whether it gives retrospective effect to any of
the provisions in respect of which the Constitution or
the Act does not expressly give any such power;”
............................. t...... and

“ (ix)' whether for any reason its form or purport
calls for any elucidation”.

The Committee was nominated by the Speaker in

* December, 1953, and it has submitted a number of reports.

All rules required to be laid on the Table of the House are
examined by the members of the ‘Committee with the aid
of notes prepared by the Secretariat. Whenever the
members feél that a particular order transgresses the limits
of propriety, they formulate questions to be answered by
the Ministry or Department concerned; the questions are
then consolidated and a questionnaire is prepared by the
Parliament Secretariat. The Committee is authorised to
examine on oath, if necessary, witnesses representing the
department which has issued the rules in question.

The Committee has recommended that the lack of
uniformity in the various statutes in regard to the manner
in which rules were to become operative and to be laid on

‘the Table of the House should be avoided and that in all

future enactments conferring rule-making powers on
G@vernment, provision should be made in express terms
that the rules should be laid on the Table of the House for
a uniform total period of thirty days before the date of
their final publication and that they should be subject to
such modifications as the House may find necessary.

22. There is no doubt that the Committee constituted by
the Rules of the Lok Sabha has performed and is per-
forming very useful functions and keeps subordinate legis-
lation under control. The activities of the Committee have
earned the commendation of Sir Ceceil Carr, an authority
on subordinate legislation, who has described its work as
that of “a rigorous and independent body”.! Committees on
similar lines have been constituted by several of the State

1Public Law, 1956, page 218.
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Legislatures. =~ We recommend the establishment of a
similar Committee by all the State Legislatures.

23. The question, however, still arises whether a scrutiny
of the regulations by an expert body would not be desirabla
However close the scrutiny by the Parliamentary Com-
mittee may be, it cannot subject the rules to an examina-~
tion such as a qualified body of experts can give. Various
points would be looked at by the expert committee which
the Parliamentary Committee would be unlikely to con-
sider. We would, therefore, recommend that whenever
possible, the more important rules made under an Act
should be submitted for prior scrutiny to the permanent
body we have recommended. A Committee of this body
may be entrusted with the task of examining delegated
legislation before its publication and before it is laid on the
Table of the House. The Committee will, undoubtedly,
have to be assisted in its deliberations on the rules by a
representative of Government in the concerned depart-
ment. Such association is necessary in order that the Com-
mittee may have before it the reasons and the point of view
which have led to the formulation of a particular rule or
riles. The procedure we are recommending need not cause
any delay in the publication of the rules or in their being
laid on the Table of the House provided a proper procedure
is evolved for the examination of these rules by the Com-
mittee of the permanent body.

24. In the United Kingdom, a Committee known as the
Select Committee on Statutory Instruments is constituted
by the House of Commons. Its duty is to consider every
statutory rule or order laid in draft before the House upon
which proceedings may be or may have been taken in
either House (i.e. all rules which require to be confirmed
by a resolution of the House, or can be annulled in like
manner). The Committee considers the rule or order
from points of view similar to those outlined in the Rules
of Procedure of the Lok Sabha.
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25. As a result of the recommendations of this Com- The Sta-
mittee, the Statutory Instruments Act of 1946 was passed tutory

in England. This Act applies to every statutory instru-

Instra-

ments

ment and includes every order-in-council and any form pq.

of subordinate legislation made by a Minister; and it pro-
vides for the publication, printing and sale of copies of
such instrument. It requires that copies of an order
which is required by any law to be laid before Parliament
shall be laid on the Table of the House as required prior
to its coming into operation except in cases where it is
necessary to bring it into force before copies are so laid, in
which case, reasons have to be given to the House. The
House is competent to present an address for annulment
of the order within forty days in cases where the statutory
instrument is made expressly subject to annulment by
Resolution of either House. In other cases, the instru-
ment is not to come into force until after the expiry
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of forty days from the date of its being laid before
the House. This Act ensures that statutory instruments
are properly published and made available to the public
and that no penalty for the contravention of a statutory
instrument shall be incurred unless such publication is
made. It seems to us that a general provision of this nature

‘c;{)uld with advantage be included in our General Clauses
ct. .

26. The process of law making assumes far greater im-
portance in a democratic State, particularly, in a demo-
cratic welfare State. The laws tend to become more and
more numerous covering, as they do, most phasgs of a
citizen’s social and industrial activities. Very, often, legis-
lation is hastily conceived and still more hastily prepared.
Finally, it is deliberated upon, amended and adopted in
large committees  and assemblies which are not places
suitable to the formulation of precise ideas and to the
framing of accurate phraseology.

27. One may refer to, the tremendous increase in
legislative output during recent years. Thus, while from
1933 to 1940 only two hundred and forty-nine Acts
were passed by the Central Legislature, the number of
Acts passed by Parliament during the last eight years is
as large as five hundred and eighty. In addition, several
ordinances, regulations and President’s Acts have also been
promulgated. Most of the Acts are followed by the fram-
ing of a multitude of rules and regulations under them.

There has been heavy legislative activity in the States
also. Before the recent reorganization of the States, about
twenty-four State legislatures were occupied with making
laws in the erstwhile Part A, Part B and Part C States,
and their legislative output during the last few years has

- been truly colossal.

28. With such mass legislation continually on the anvil,
the problem is fo devise measures which will keep the
stream of law clear and pellucid. What can be done to
make these multitudinous laws brief, clear, precise and
free from contradictions and ambiguities? The increased

'legislative activity has undoubtedly imposed a heavy

burden upon those who are entrusted with the task of
drafting legislation. An Act ge'nerallg’ lays down only
the broad policy of the law. For implementing its provi-
sions, rules and regulations have usually to be made. The
drafting of such subordinate legislation . entails an even
heavier burden on the draftsmen.

The importance of the role of a draftsman in the
present set-up cannoff be over-emphasised. It has been
said that the draftsman is to the legislatures and the Gov-
ernments what the pen is to the poet and the brush to the
artist.
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29. Our draftsmen seem to have stood the stress to Defects
which they have been subjected not too badly. Quite a io draft-
large number of our Acts and the rules framed under them ™*°
have been subjected to judicial scrutiny during the last ’
few years. Though they have not been generally found
defective, cases have not been infrequent where the courts
have commented on “bad drafting”, “looseness of expres-
sion” and “not happily worded” enactments and rules.

That legislation is often hastily conceived and ill-drafted
is shown by the large number of occasions on which soon
after the passing of the principal Act, the Government
has to come forward with an amending Act to make pro-
vision for the omissions and the defects in the principal
Act. Out of the total number of four hundred and three
Acts (this figure excludes the one hundred and two Ap-
propriation Acts, Finance Acts and the like) passed during
the period 1950-56 by Parliament, - not less than 217
were amending Acts. It is not unlikely that quite a few
ch these were intended to rectify defects in the principal
ts.

30. In justice to the draftsman, it must, however, be Reasons -

said that these defects are not always his responsibility, for de-
So hastily has legislation sometimes to be prepared that f°®
he is asked to be ready with a Bill in a matter of days
or even hours. Often enough he has to work on the
barest outline of policy and clothe the skeleton himself.
What is worse is that the draft' Bill prepared by - him
undergoes in the legislative process changes (about which
he is not consulted) at the hands of those who think that
they know the art of drafting better. ‘

31. We are of the view that in the matter of preparing Essentiale,
legislation two things are essential. Firstly, the proposed ﬁ?,f;‘““‘.‘
legislation should be well considered. For this purpose, trained
sufficient time should be given to the draftsmen and the drafts-
administrative officials to deliberate upon all its implica- me®.
tions so that they may take into account all the possible
circumstances and situations which ought to be provided
for by the legislation. Secondly, our draftsmen should
be well trained and .should also be persons equipped with
“wide knowledge and a great mastery of language”.

They should be capable of having a “precise conception

of the objects desired and to express those objects in
unambiguous phrases”.:

32. The Government of India have recently issued a Prepara-
memorandum on the “Preparation and Passing of Bills”, ton of
It contains detailed rules to be observed and instructions Bills.
to be followed by the administrative Ministries with a
view to ensuring that the draftsmen get adequate instrue-
tions, time and material for preparing the Bills. The first
stage in the preparation of a Bill is the formulation of the
legislative policy. This is a matter that has to be settled
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by the administrative Ministry in the light of administra-
tive, financial, political and other considerations. There

-has been a general complaint, very strongly voiced, at the

recent Conference of All India Draftsmen that the ad-
ministrative Ministries seldom apply their minds in
determmmg the legislative policy, and instead of giving
precise instructions to the draftsmen, send sketchy notes,
not clearly indicating the policy, and expect the draftsmen
to draft the Bill within a short time for presentation to
Parliament.

33. We are of the view that what is really needed is
an adequate advance planning of the legislative pro-
gramme. In emergencies, of course, legislation may have
to be framed at short notice, but normally one should
imagine that the expected programme of legislation would
be settled at least a year ahead. We are informed that,
in England, official draftsmen refuse to draft Bills if they
are not mentioned in their scheduled list; and that the
Government not infrequently has to request the members
of the Bar to get their  Bills drafted on payment of
fabulous feet.! If the programme of legislation is settled
well in advance not only would greater opportunity be
afforded for the proper consideration of the proposed legis-
lation by the administrative Ministry, but it will also
ensure all possible material facilities, instructions and
advice being given to the draftsmen. A great deal
depends upon the care and skill with which the draftsman
is given instructions. He has to be given the whole of
the legislative proposals in:full detail and has to be
acquainted with the complete background of the proposed
legislation. Apart from the definite legislative policy, the
draftsman should have ample time to discuss matters with
the officials of the administrative Ministry concerned who
should be readily available for consultation.

34. We understand that the procedure at the Centre,
when it is decided to undertake legislation, is as follows:

Matters involving legislation have to be first
brought before the Cabinet for decision. If the
Minister in charge of an administrative Ministry
decides after consulting the Ministry of Law that
legislation on any particular topic should be sponsored
in Parliament, he causes a self-contained summary
setting out the facts and the legislative measures pro-
posed to be prepared. This summary is vetted in the
Ministry of Law before submission to the Cabinet
for approval. The summary is expected to be drafted
in a manner so as to fully bring out the need for
legislation and the implications of the proposed legis-
lation. If the Cabinet approves the proposed legisla-
tion, the Ministry which initiated the legislative
proposal prepares an office memorandum indicating

1Proceeding of the All India Lega!l Draftsmen’s Conference, Februar;:
1958, :
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sufficiently the grounds on which it has been decided
to legislate. This memorandum is sent to the
‘Ministry of Law for taking steps for drafting the Bill
for introduction in Parliament. It appears that not-
withstanding these rules, in a large number of cases
such memoranda are not furnished to the draftsmen,
possibly owing to the lack of trained officials in the
-administrative Ministries. The result is that the
drafting of Bills is made very difficult. We believe
‘that the procedure followed in the preparation of
Bills in the States is similar. What we wish to em-
phasize is that to achieve better results, it is impera-
tive that full and adequate instructions should be
given to the draftsmen in time so as to enable them
to do justice to their task.

35. When a Bill is before the Legislature, it frequently
thappens that the Government accepts amendments pro-
posed by the members. Members of Parliament may not
always realize the full legal implications of the amend-
ments proposed by them. It is, therefore, necessary that
-such amendments, before they are finally accepted, should
be thoroughly examined by the draftsmen who should not
be hustled to produce drafts of such amendments at a
‘moment’s notice. Sufficient time should be given to the
draftsmen to scrutinise them,

36. We are also of the view that the drafts of all im-
portant Bills, unless they are urgent, should be circulated
10 the High Courts, Bar Associations and the interested
members of the public for eliciting opinions.

37. We may also draw aitention to a small but im-
portant step in the procedure of preparing a draft Bill.
“We understand that in England, draftsmen usually work
- -in pairs. Working together they get an opportunity to
discuss the draft each of them has prepared and to ex-
change ideas and to point out the errors or omissions, if
any, in the drafts. We think this is a very’useful practice
which may be advantageously adopted in our country.
It is bound to reduce errors and defects in drafting.

38. The need for the training of our draftsmen cannot
'be over-estimated. Our draftsmen are daily being called
upan to shoulder an ever-increasing burden. They are
-expected to have both imagination and clarity of thought
and, as far as possible, some knowledge of the subject-
‘matter with which they deal. They cannot, of course, be
expected to be experts in every field of knowledge; but,
whenever they are required to draft legislation concerning
a technical subject, the concerned administrative officials
are expected to instruct them suitably. Nevertheless, it is
necessary that the draftsmen should have the art and the
requisite experience of stating the formal law in precise
and unambiguous language, so as to bring out clearly the
{rue intention of the legislature. Drafting is an art which
is cultivated and acquired only after considerable
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experience of actual drafting. Initial training at tne
hands of experienced draftsmen is essential to the new-
comer. We understand that this matter was discussed at.
the recently held All India Conference of Draftsmen.
The conference considered two proposals in this regard,
namely, (1) starting of a training school for draftsmen
and (2) the revival of the “attache system”. It was sug-
gested that if a school were started, junior draftmen from
States could be trained for a period of one or two years
in the school under the guidance of some trained drafts-
men. Such a scheme would, however, be very expensive,
and we are not quite sure, if a suitable number of trainees
could be spared by the States every year who could be
usefully absorbed in the State service after training.

. 39. We think that the second alternative, wviz., the
“attache system” under which junior draftsmen from the
States would be deputed to the Ministry of Law for
training would be a less expensive measure. Normally,
such training is given for six months. -We are, however,
of the view that such a short period is totally inadequate
for imparting the requisite training to the States’ drafts-
men. The period of training should be longer, at least
twelve months, and, during this period, the States’ drafts-
men should be asked to try their hand at drafting and to
produce drafts of Bills under the guidance and instruc-
tions of senior draftsmen of the Union Government. We
believe that a period of one year’s intensive training in
the Law Ministry, would greatly help in meeting the in~
creasing needs of the States for trained draftsmen.

40. But the Law Ministry has itself to be adequately
equipped with competent draftsmen who can do justice to
the drafting of Union legislation, both substantive and
delegated; and help to train draftsmen from the States.
We suggest that arrangements be made by the Union
Government to send their rising young draftsmen “for
training under the Parliamentary draftsmen in England.

It is true that the perfect statute has never been
written and never will be. The utmost that a draftsman
can do is, perhaps, to try to reduce doubts and ambiguities
to a minimum. The success of the draftsman can be
measured only the extent to which he achieves this end.
We believe the measures which we have suggested will,
to some extent, help him towards this goal.

4}. Our recommendations with regard to the periodi-
cal revision of law and the drafting of legislation can be

. summarised as follows:—

(1) There should be a permanent body or Com-
.mission at the Centre charged with the duty of periodi-
cally revising Central enactments in the light of
developments in law and practice and for consolidating
and remodelling them in the light of changed condi-
tions and fresh legislation.
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(2) If this work is to be properly done, this body
should consist of fulltime members.,

(3) Similar bodies should be established in the
States for a similar purpose.

(4) Whenever Government proposes to under-
take fresh legislation on a matter which is not
emergent, it should refer the proposals for examina-
tion by the expert body whose establishment has
been recommended.

(5) The legislative programme of the Govern-
ment should be adequately planned in advance so that
the draftsman is given sufficient time for preparing
proper Bills,

(6) Generally, before important Bills are intro-
duced, they should, unless they are of an emergent
character, be circulated to the public, the courts and

the Bar Associations for inviting criticisms and
opinions.

(7) Full and adequate instructions should be given
to the draftsmen before they are asked to draft
Bills.

(8) As far as possible, the English practice of
draftsmen working in pairs should be adopted in
India.

(8) When amendments are moved and acceptéd in
Parliament, the draftsmen should be given sufficient
time for scrutinising and reshaping them.

(10) Delegated or subordinate legislation which is
likely to prove difficult should also be referred to the
permanent body of experts for prior scrutiny before
being brought into force,

(11) Committees similar to . the Committee of
the Lok Sabha on subordinate legislation should be
established in all States.

(12) Provisions similar to those contained in the
English Statutory Instruments Act of 1946 should be
incorporated in the General Clauses Act.

(13) Steps should be taken to ensure that the
draftsmen at the Centre and in the States receive
adequate training.

(14) Draftsmen in the States should be trained '
in the Law Ministry for a period of one year.

(15) Suitable draftsmen may be deputed by the
Union Government to undergo training in England.



33—ORGANISATION OF CRIMINAL COURTS

mﬁaff 1. The hierarchy of criminal courts has remained
courts, practically unchanged since the enactment of the Criminal
Procedure Code in 1898. The provisions of the Code

control the working of these courts down to the minutest
detail. Some slight variations have been introduced in
those States where the executive has been separated from
the Judiciary. These details have been dealt with in a
separate chapter and do not require to be specified here.
The following are the existing classes of criminal courts:—

(1) High Courts.
_ (2) Courts of Session (including Additional and
Assistant Sessions Judges).

(3) District Magistrates.

(4) Magistrates of fhe First, Second and Third
Class.

(5) Presidency Magistrates.

(6) Honorary or Special Magistrates.

(7) Panchayat Courts.

The i)anchayat or village courts are constituted by

a

special Acts.
High 2. Of all the High Courts, only those of Calcutta,
Courts, Madras and Bombay exercised ordinary original criminal
Original jurisdiction. The High Courts of Madras and Bombay
jurisdic- have, however, recently been deprived of this jurisdic-
#on, tion by the creation of sessions courts at the seats of the

High Courts. All offences triable by a court of session
arising within the ordinary original civil jurisdiction of
these two High Courts are now tried by the courts of
session established for the purpose, namely, the City
Sessions Court, Madras and the Court of Session for Greater
Bombay. In the State of West Bengal also, Act XX of
1953 has been passed creating a City Sessions Court for
Calcutta for the trial of offences triable by a court of
session arising within the ordinary. original civil juris-
diction of the Calcutta High Court. This Act, however,
lays down that certain of the more serious offences, that
is, those falling under sections 131—134, 302, 307, 396, 468
and 477-A. of the Indian Penal Code and abetments of
and attempts to commit these offences should continue to
be tried by the High Court. This Act, though passed in
1953, was brought into force by a notification of the
Government only early in 1957 The High Court at
Calcutta, therefore, exercises ordinary original criminal
jurisdiction within the limits of its ordinary original civil
Jurisdiction in respect of the offenices set out above.

714
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3. All the High Courts possess both appellate and revi- ;‘g’ﬁllfte

sional jurisdiction under the Code. visional

jurisdic-
- ton,

4. Normally, a sessions division is constituted and a Sessions
court of session presided over by a sessions judge is courts.
established for every revenue district. In some parts of Their
the country, however, a sessions division is constituted jurisdic-
for more than one revenue district. The State Govern- tom.
ment may appoint additional sessions judges or assistant
sessions judges to preside over such Courts if the volume
of work makes it necessary. Their powers are defined in
the Code. It should be noted that, barring cases falling
under section 198-B, Criminal Procedure Code, Sessions
Courts have no power to take co%:lizance of and try cases
other than those committed to them by the magistrates.

But they exercise both appellate and revisional jurisdiction
to the extent provided by the Code.

5. Except in those States where the separation of the'Mass-
executive from the judiciary has been effected resulting Toce
in a slight modification of the pattern of the hierarchy of ’
courts of magistrates, the district magistrate is the head
of the magistracy in the district. All magistrates of the di
first, second and third class, including magistrates of the ;I;i‘:t 18-
first class specially empowered under section 30 of the magis-
Criminal Procedure Code and honorary or other special trate.
magisirates and even additional district magistrates are
subordinate to him. Apart from the statutory duties laid
upon him by the Criminal Procedure Code and other en-
actments, the district magistrate’s principal function is
to ensure the proper working of the magisterial machinery
His supervisory duties are by no means the least im-
portant though, in the States where separation of the
judiciary from the executive has not been effected, they
are rarely discharged in a satisfactory manner.

6. Under the control of the district magistrate, a iarge
number of stipendiary or honorary magistrates of the first,
second or third class function, who between them dis-
pose of the bulk of the criminal work. The powers o1
these magistrates are described in detail elsewhere.
Generally speaking, the lower class of magistrates deals
with comparatively minor offences, whether under tne
Indian Penal Code or under other special or local iaw.
The more serious offences are dealt with by the superior
magistrates, or in appropriate cases committed to tne:
court of session for trial. .

7. Presidency magistrates are appointed in the three Presidency
towns of Calcutta, Madras and Bombay for the trial of all magistra-
lesser offences, that is, other than those triable by the court **-
of session or the High Court in the presidency towns. These
presidency magistrates are not superior to ‘magistrates of
the first class in so far as the powers conferred upon them
by the Code are concerned: but thev enjoy certain
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privileges, such as the right of recording evidence in a
condensed form. The limits of the non-appealable
sentences that can be passed by them are higher than those
applicable to first class magistrates and even to courts of

‘session. Presidency magistrates can, under the Code,

commit cases to the High Court or the sessions court for
trial.

8. In addition to the various classes of magistrates.
appointed by Government who hold judicial posts under
the State, the State Government is authorised under section
14 of the Criminal Procedure Code to confer upon any
person who holds or has held any judicial post under the
Union or the State or possesses such other qualifications as
may, in consultation with the High Court, be specified by
it, the powers of a magistrate in respect of particular cases
or categories of cases or generally in regard to cases in any
local area. Such magistrates are called honorary or hono-
rary special magistrates.

9. Though the power under this section has been exer-
cised fairly freely, the practice of appointing honorary
magistrates appears to have been given up in some States
in recent years. - The honorary magistrates are intended
to give relief to the stipendiary magistrates in their work;
most of the work entrusted to them is of a petty type which
does not require to be dealt with by a trained judicial officer
and which would needlessly clog the files of the stipendiary

- magistrates. The institution of honorary magistrates is

also helpful as a method of associating the public with
criminal judicial administration. In practice, these
magistrates are appointed where the volume of criminal
work is very large and the regular magistracy feels the need
for additional help. As the appointment of a sufficient
number of paid magistrates in some areas would impose a
heavy financial burden upon the State, suitable persons
are chosen and appointed in those areas to work as Hono-
rary Magistrates.

10. In the States of Assam, Madhya Pradesh, Mysore,,
Orissa and Rajasthan, the institution of honorary
magistrates is not in vogue. In the Punjab, the system has
been discontinued, though it continues to prevail in the
Delhi State area.

In Uttar Pradesh, the honorary magistracy has helped
to expedite the disposal of criminal cases and to relieve
the congestion in criminal courts. They dispose of nearly
twenty-five per cent. of the criminal work in the State.
In 1956, there were three hundred and fifty-seven honorary
magistrates in the State of Uttar Pradesh. Some of these
magistrates sit singly as honorary special magisrates and
the rest in Benches. Important police cases are not, as a
rule, sent to these magistrates for trial; but complaint cases
of less importance and petty cases under the various local
and other Acts are disposed of by them. The Government
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of Uttar Pradesh has stated that the duties performed by
these magistrates, if entrusted to stipendiary magistrates
would cost the exchequer several lakhs of rupees every
‘year.

In the State of Madras also, these honorary magistrates
‘have served a very useful purpose. According to the chief
presidency magistrate, Madras, in the year 1956, out of a
total of two lakhs of cases, the honorary magistrates dis-
posed of one lakh thirty-two thousand and odd cases. The
problem in large towns is the extremely large number of
‘petty cases which calls for disposal; the task of finding the
necessary number of honorary magistrates in such places
is simpler inasmuch as retired judjcial officers and other
.capable persons are more easily available there than in the
mofussil.

The Code contemplates two classes of honorary
magistrates special and bench magistrates. Men of greater
experience can be appointed to sit singly whereas others
-can be empowered to sit in benches.

11. We may here refer to the Rules framed by the
-Government of Uttar Pradesh in regard to the appointment

of honorary magistrates.  Appointments are made by the in

State Government on the recommendation of the district
committees of which the district magistrate and the district
and sessions judge, one member of the Bar elected by the
District Bar Association and six non-officials not being
‘lawyers, are members. Certain qualifications are prescrib-
.ed. Particular stress is laid upon the reputation of the
person appointed and = his freedom from pecuniary
embarrassment. What is more important to notice is that
‘these rules provide for a short period of training of about
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‘three months to a person appointed for the first time as-

an honorary magistrate. After familiarizing himself with
‘the Penal Code, the Criminal Procedure Code and the
Evidence Act under the guidance of a senior stipendiary
‘magistrate, he has to watch the progress of trials in courts,
to take notes of evidence, and to write out judgment for
the approval of the magistrate. We have not been inform-
ed how this system of training has worked; at any rate,
-the authorities have endeavoured to see that the usefulness
of the person appointed is enhanced by a suitable training.
The courts of the honorary magistrates are also expected
to be inspected by the sessions judge or the district
magistrate.

12. In other States, like West Bengal, however, it is
the district collector who makes a recommendation to the
Government for the appointment of honorary magistrates.
In Bombay, the appointments of these special judicial
magistrates, as they are called, are made by the State
‘Government in consultation with the High Court. In the
Delhi State area, a selection committee consisting of the
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sessions judge, the district magistrate and the Home
Secretary, recommends the persons to be appointed. A.
course of practical training is also given to the magistrates.

13. It is clear from the facts stated jn regard to Uttar
Pradesh and Madras that honorary magistrates are capable-
of serving a very useful purpose in relieving the paid
magistracy from a large number of petty criminal cases,.
particularly in the larger towns. We recommend that the

“system should be tried in other States where it has not so

far been used. Care should, however be taken to provide
a proper machinery for recommending suitable persons for
appointment. It would be preferable if the appointments-
are made by the State Governments with the concurrence
of the High Courts. The High Court would be in a positiop:
to recommend retired judicial officers and other
suitable persons after eliciting  opinion from.
the judiciary subordinate to it. It may be pointed
out that, like other magistrates, honorary magistrates should
sit during fixed hours and should be provided with the
necessary staff. .

i4. The mode of irial in-these courts is not different
from that obtaining in other courts. They follow the
pattern laid down for trial of summons or warrant cases
or for summary trials which is set out elsewhere.

15. We may, at this stage, refer to the hierarchy of the
English criminal eourts. ' They are:—

(1) Courts of summary jurisdiction (Magistrates’
courts);

(2) Courts ‘of quarter session;
(3) Courts of assizes.

The lowest of these courts, the magistrates’ courts, are
presided over either by two or more Justices of the Peace
or one Stipendiary Magistrate either sitting alone or with -
other Justices. Such a court is competent to try and
convict an accused person for what may be broadly deserib-
ed as summary offences; but the same court is also compe-
tent to make an inquiry and commit an accused person to
take his trial either at the quarter sessions or at the
assizes. The Court of quarter session corresponds roughly
to the court of session in our country but, instead of a
single judge, it consists of a number of justices with a
legally qualified Chairman, the qualification being ten
years standing as a Barrister or as a Solicitor having such
legal experience as is sufficient in the Lord Chancellor’s:
opinion. Trial before these courts is by jury. This court.
has jurisdiction to try all indictable offences, except those
expressly excluded by law. Like our sessions courts, courts
of quarter session have jurisdiction to hear appeals from
the magistrates’ courts. While hearing appeals, the justices
sit by themselves without a jury. Courts of assizes are
superior courts which are presided over by a Judge of a
High Court. In fact, under the Judicature Act, 1925, all
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Courts of assizes are branches of the High Court. Only
very serious offences are tried before them on commitment
and trial is by jury.

16. The above description shows that our system of Court
criminal courts is substantially similar to the English structure
system. The structure of our criminal courts cannot .;ﬁf:;‘;g"
be said to be complicated and it appears - to  us "
that there is no room for its simplification. There
is, however, scope for improvement in the methods
of trial and for investing the lower classes of magistrates
with larger powers. We shall proceed to examine the
classification of offences and the powers given to magistrates
courts in regard to trial in order to see how far improve-
ments can be effected.

17. We have, in an earlier chapter, referred to the large General

number of persons who are brought before the criminal features.
courts not only as accused persons but also as witnesses.
In addition to those who actually figure in the criminal
courts as witnesses, a large number of persons would have
been examined by the police at the stage of the inquiry.
There are also cases in which a number of persons would
have been interrogated by the police in the course of in-
quiries into suspected commission of offences which did not
ultimately lead to the filing of charge-sheets. Further, by
the very nature of a criminal proceeding, it is sometimes
necessary for a witness to appear more than once in a
court. Sometimes, adjournments due {o various reasons
are also responsible for making a witness come to court
on more than one occasion and they have to be paid batta
and travelling allowance for this purpose out of State
funds. In view of the very large number of persons with
whom they have to deal, it is very necessary that criminal
courts should function with ' reasonable expedition and
efficiency. :

18. Criminal courts, designed by the State for the
punishment of the offender against the law, control of
crime and the maintenance of law and order, should func-
tion in an orderly and efficient manner., Every measure
tending to increase their efficiency should be welcome. If
large number of persons are needlessly taken away from-
their ordinary activities for making this organization
function, not only will their means of livelihood be affected
but the resources of the country as a whole, which depend
on the work done by the individual citizen, will suffer. It
is true that the maintenance of law and order, the punish-
ment of the offender and an effective control over crime
are essential. It is equally true that the attendance of a
large number of persons at the courts is inevitable, if these
purposes are to be served. But it is imperative that the
taking away of persons from their normal avocations should
be reduced to the minimum period of time possible. From
this broad point of view, the quick, efficient and smooth
working of the machinery of criminal courts has vital
importance.
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19. All offences under the Indian Penal Code have been
classified in Schedule II to the Criminal Procedure Code
into offences which are triable exclusively by a court of
session; or by a court of session, or a presidency magistrate
or a magistrate of the first class or even a magistrate of
the second class in the alternative; or by a magistrate in
general. Only very few offences are exclusively triable
by a cqurt of session. In the generality of cases, the
more serious offences are triable either by a court of
session or a presidency magistrate or a magistrate of the
first class. This concurrent jurisdiction has been pro-
vided because though the offence might be of a serious
nature, in the majority of cases it may not call for the
infliction of a punishment heavier than what the magis-
trate can impose.

20. Whether a case is to be tried by a first class
magistrate or is to be sent to the court of session for trial
depends largely on the facts of that case and on whether
the proper punishment for that offence would exceed the
limits of the powers of the first class magistrate, For
instance, the offence of rioting armed with a deadly
weapon, which is punishable with imprisonment up to
three years, is triable by a court of session, a presidency
magistrate or a first class magistrate; but it is very seldom
that an accused charged with this offence is committed
to the court of session. When that is done, he is always
charged with some other offence which is generally
exclusively triable by the court of session. Other cases
where the magistrate is not competent to impose a sentence
of sufficient severity are also taken to the court of session.
Before a case is tried at the court of session, there has to
be a preliminary inquiry by a court authorised to hold
such an inquiry and the accused has to be committed to
the sessions to undergo his trial. There is, accordingly,
a double investigation, as it were, an initial inquiry by a
magistrate followed by a trial in the court of session.

21. Another feature that has to be noticed is that even
when a magistrate tries a case for which the punishment
prescribed exceeds his own powers of punishment, rarely
does he award even the maximum sentence that he can
impose: A first class magistrate’s power in this regard
is limited to two year’s imprisonment. If, for example,
such a magistrate tries an offence under section 326, Indian
Penal Code, namely, voluntarily causing grievous hurt by
dangerous weapons, the punishment for which may extend
to ten years’ imprisonment, he rarely awards a sentence of
two years. In the normal run of cases triable by magis-
trates, therefore, the sentence imnosed by them falls short
of the maximum of their powers and where it is considered
necessary to commit such cases to the court of session.
it is for the reason that the sentence to be awarded
would exceed the maximum which a first class magistrate
can impose. There seems to be no reason why in such
cases, the magistrate’s powers to impose sentences should
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mot be raised so that such cases can be tried by the
magistrate himself instead of having to be placed before
the court of session involving, as it does, a preliminary
Anquiry and a trial.

922. Under section 30 of the Code of Criminal Procedure,
authority has been given to the State Government to invest
any district magistrate, presidency magistrate or a magist-
rate of the first class with powers to try, as a magistrate,
.all offences not punishable with death or imprisonment
for life or with imprisonment for a term exceeding seven
-years, ‘There is a proviso to.this section added by the
.recent amendment which requires that a magistrate, be-
fore he is invested with such powers, should have exer-
.cised, for not less than ten years, the powers of a magist-
rate not inferior to those of a first class magistrate. A
imagistrate so empowered may pass any sentence, except
a sentence of death or imprisonment for life or imprison-
ment for a term exceeding seven years. The Legislature
evidently proceeded on the view that a person who has
-exercised the powers of a magistrate of the first class for
mot less than ten years is a fit person to be invested with
such enlarged powers. This section recognizes that it
is by no means unusual or improper to invest a first class
rmagistrate with power to try more serious offences and
‘invest him also with the power to award severe sentences
-of imprisonment.

23. We, therefore, feel justified in recommending that
all first class magistrates with five years’ experience may
be given the power to impose a sentence of imprisonment
up to four years provided that the judiciary is separated
from the executive. ' If this recommendation is accepted,
Sche(:lule II to the Code will have to be amended to enlarge
the list of offences triable concurrently by the court of
:session and the court of the magistrate. The provision for
specially empowering first class magistrates under section
30, Criminal Procedure Code, will also have to be repealed.

24. It should then be the normal rule that all cases
-which are so concurrently triable should be tried by the
courts of magistrates and except for reasons to be recorded,
such cases should not be committed to courts of session.
This, in our view, would also have the advantage of reduc-
‘ing the time taken in the disposal of cases which at present
thave to be sent up to the court of session for trial.

25. Except in those rare cases when a magistrate takes
<cognizance of a case upon information received from any
person other than a police officer or upon his own know-
“ledge or suspicion, criminal cases are initiated either on
“the basis of a police report or a private complaint, but
generally most cases arise out of a police report. In what-
~ever manner the case might conie before a court, the pro-
«cedure provided by the Code of Criminal Procedure prior

322 M, of Law—46,
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to the recent amendment was the same. The Code devised?
two methods for dealing with them by effecting a division:
of cases into summons cases and warrant cases.

26. A warrant case means a ‘case relating to an offence-
punishable with death or imprisonment for life or
imprisonment for a term exceeding one year. All other
cases are summons cases. This division is important as the-
method of procedure to be adopted in the trial of the two-
classes of cases varies. In a warrant case which is also
triable by a court of session, if the magistrate finds that the
offence is of a nature that justifies trial by the court of
session, he can, if competent to commit, make an inquiry:
and commit the accused to take his trial before that court.

27. The trial of warrant cases is fairly elaborate. By-
the recent amendment of the -Code, the procedure applicable-
to warrant cases” arising on police reports was made:
different from that applicable to those instituted on private-
complaints. ‘Summons cases are of a. less serious nature.
Accordingly, for their trial, a simpler form of procedure is:
devised.

28. Whether a summons case arises on a private -com--
plaint or on a police report, the accused, on his first appear--
ance in court, is informed of the particulars of the offence
which he is alleged to have committed and is asked to show-
cause why he should not be convicted. It is not necessary
to frame a formal charge. If he admits the commission of”
the offence, his admission is recorded and if he shows no-
sufficient cause why he should not be convicted, conviction-
follows. If the accused does not make such an admission,.
then the magistrate proceeds to take all the evidence pro-
duced in support of the prosecution; he hears the accused!
and takes all the evidence produced for the defence. In
proper cases, the magistrate may, on application by either-
side, summon witnesses. Upon taking evidence as above-
and examining the accused, the magistrate either finds the-
accused guilty and convicts him or finds the accused not
guilty and acquits him. It is open to the magistrate, how-
ever, to convict the accused of any offence triable under
this procedure, if such an offence (though it is different:
from that mentioned in the complaint) is made out from-
the facts admitted or proved.

29. In the above class of cases, evidence of both sides is:
required to be ready and is recorded at a single sitting and
is followed by a judgment without any delay. The trial of
a case under this procedure is thus designed to occupy the-
minimum amount of time. As offences triable by this
procedure are of a minor nature, power has been given to
the magistrate to acquit the accused if the complainant
does not appear on any date fixed for hearing. The com-
plainant is also at liberty to withdraw his complaint with
the permission of the magistrate, '
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30. We have noticed that the procedure of trial in Ef!ltemion

summons cases laid down in Chapter XX . of the Code of o o™
Criminal Procedure leads to expeditious disposal of cases. procedure
The procedure is, however, available only in respect of a desirable.
comparatively few offences; for, a summons case is one
which is not punishable with a term of imprisonment
exceeding one year. Prior to the amendment of the Code
by Act XXVI of 1955, this limit was six months, During the
debate in the Rajya Sabha, it was stated that prior to the
amendment, only seventy eight offences under the Penal
Code came under the category of summons cases and that
the amendment added only twenty six more offences. The
amendment accordingly has not enlarged to any apprecia-
ble extent the number of cases triable by this procedure.
The creation of numerous statutory offences during recent
times which are, for the most part, technical in nature and
involve nothing more than a violation of or a ' non-compli-
ance with a rule or regulation calls for a speedier deter-
mination of those cases. Even under the Indian Penal
Code, there are several offences of the same kind, but
differing in degree, which at present have different modes
of trial.

31. The division between summons cases and warrant Division
cases is undoubtedly arbitrary, hat the Legislature intosum-
intended seems to be that offences which can be described Jng"
as somewhat serious, applying the test of the punishment warrant
which the law provides, should be tried with more delibera- cases
tion than others not so serious. - The arbitrary nature of arbitrary.
the division into summons and warrant cases will be clear
from a consideration of the following instances. An offence
under section 168, Indian Penal Code, is committed when a
public servant unlawfully engages himself in trade and is
punishable with simple imprisonment upto one year or fine
or both. This is accordingly a case triable under the
summons procedure. Section 169, Indian Penal Code deals
‘with an offence committed by a public servant in unlaw-
fully buying or bidding for property the punishment for
‘which extends to imprisonment for two years. The case is
triable under the warrant procedure. There is, as far as we
can see, no difference in principle in the two types of
offences; but for a purely arbitrary division on the basis
of the punishment provided by the law, there is no reason
why the latter offence should not also be tried as a
summons case. The offence of wrongfully confining any
person (Section 342 I. P. C.) carries a punishment of
imprisonment extending up to one year, while the offence
of wrongful confinement for three or more days (Section
343 1. P. C)) is punishable with imprisonment up to two
years; the offence becomes graver still when the wrong-
ful confinement is for ten or more days and the maximum
punishment provided for this-offence is three years (Section
344 I P. C)). The first alone is triable ag a summons case,
although all the three offences under sections 342, 343 and
344, Indian Penal Code are of like nature. The essential
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ingredients of the offence of wrongful confinement are the
same in all these three cases except for the duration of
wrongful confinement which is the particular circumstance
that makes the offence lighter or graver. No prejudice will
be caused to an accused person, if all these offences are
made triable under the summons procedure.

32. It, therefore, seems to us that, as a general rule, all
offences which do not carry punishment of imprisonment
for more than three years can be tried under the summons
procedure, without any prejudice to the accused. If this
course is adopted, the result will be the addition of one
hundred and twenty seven more offences under the I. P. C.
alone to the existing list of offences triable by the procedure
applicable to summons cases.

33. We shall now deal with the procedure as it applies to
cases arising from a private complaint. In these cases, the
inquiry commences with the examination of the witnesses
for the prosecution in the presence of the accused. The
accused has the right to  cross-examine them, If, after
taking such evidence and examining the accused, the
magistrate thinks that no case against the accused has been
made out which, if unrebutted would warrant his convic-
tion, the magistrate discharges him. The magistrate is
competent to discharge the accused at any earlier stage of
the case if, for reasons to be recorded, he considers the
charge to be groundless. If, however, on the evidence and
the examination of the accused, the magistrate thinks that
there is ground to presume that the accused has committed
an offence triable as a warrant case, which he is competent
to try and adequately punish, he proceeds to frame a
charge. The charge is read out and explained to the
accused, and he is asked whether he is guilly or has any

defence to make. If he pleads guilty, the plea is recorded

and the magistirate convicts him, If the accused pleads not
guilty, the case is adjourned after recording the plea, and,
at the next hearing, the accused is asked if he wishes to
cross-examine any of the prosecution witnesses already
examined. The witnesses he desires to cross-examine are
made available for the purpose. Thereafter the evidence
of the remaining prosecution witnesses is recorded and the

-‘witnesses summoned by the accused for his defence are

also examined. The magistrate then passes judgment
either of acquittal or of conviction. In this class of cases
also, the magistrate is at liberty to discharge the accused,
if the complainant is absent on any date fixed for the hear-

ing of the case before the charge has been framed, provided
that the offence is not a cognizable offence or may be law-

fully compounded.

34. The procedure outlined above formerly «_plied to
all warrant cases alike whether they arose out of a private
complaint or on a police report. But the recent amendment
of the Code has made a material alteration .in the procedure
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in police cases. In these cases, there would have been a
prior police investigation. Police officers would have
examined and recorded statements of witnesses and
gathered the material necessary for the prosecution of the
offender. The Code requires that following such investiga-
tion, the investigating officer should submit a report to the
magistrate setting out the names of the parties, the nature
of the evidence, the names of persons who appear to be
acquainted with the circumstances of the case and such
other matters. Before the commencement of the proceed- pgjice
ings in the court, the officer is required to furnish to the state-
accused a copy of the report forwarded to the magistrate, ments
a copy of the first information report and copies of all other ggpplied
. documents or extracts thereof on which the prosecution pyac.
relies, including statements and confessions made and cused
recorded under section 164 and the statements of witnesses f:f::t of
recorded under section 161 Cr. P. C. :

Before the commencement of the inquiry the magistrate
is required to satisfy himself that the documents referred
to above have been furnished to the accused. In'cases tried
under the amended warrant procedure, these records are
expected to take the -place of the actual examination of
the witnesses prior to the framing of ' the charge. They
constitute the “inquiry” stage in contrast to the Ilater .
proceedings which form the “trial” of the accused for the ganeq
offence with which he is charged. The magistrate examines on their
these documents, makes such examination of the accused, perusal,
if any, as he thinks necessary. After giving the prosecution
and the accused an opportunity of being heard, the magis-
trate either discharges the accused, if he considers the
charge to be groundless, or proceeds to frame a charge in
writing against the accused. It will be noticed that under
this amended procedure, the initial examination of the
prosecution witnesses is dispensed with and a charge is
framed against the accused straightway if, upon a perusal
of the documents and the statements made by the witness-
es during the police investigation and upon hearing the
prosecution and the accused, the magistrate believes that
there is ground for presuming that the ,accused has com-
mitted an offence. The time that would be taken by an
examination of the prosecution witnesses and their cross-
examination by the accused at this stage is thus saved. In
substance, therefore, under this procedure, the trial of the
accused commences on the very first day of the hearing of
a case. The charge is framed in the manner stated above
and the magistrate proceeds to fix a date for the examina-
tion of the witnesses thereafter., On this adjourned date,
all the evidence that is produced in support of the prosecu-
tion is recorded by the magistrate. The accused is then
permitted to cross-examine the prosecution witnesses.. The
Code directs the magistrate to thereafter question the
accused on the case generally before the accused is asked
to enter on his defence. The answer given by the accused
may be taken into consideration in the trial of the case.
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Thereafter, the accused either produces his witnesses or
causes them to be summoned and they are examined and
cross-examined. This marks the conclusion of the case.
After hearing the arguments on either side, the magistrate
proceeds to give judgment.

~ 35. The differences between the two warrant procedures
in their application to cases instituted on police reports
and on private complaint are substantial. In so far as the
duration -of the proceeding is concerned, the amended pro-
cedure certainly has the effect of shortening it. Apart from
the time occupied in summoning the witnesses and procur-
ing their attendance, one stage of the proceeding, as it
obtained earlier, has been done away with, altogether.
While under the earlier procedure the magistrate had to
examine all or some of the prosecution witnesses before
the framing of the charge and make them available for
cross-examination by the-accused, both at the stage of
inquiry and subsequently after the framing of the charge,
the amended procedure requires them to be examined and
cross-examined only after the framing of the charge. The
former procedure also required that after recording the
plea of the accused, the trial should be proceeded with only
on an adjourned  date. This interval was designed to
enable the accused to study the evidence against him and
to call for further cross-examination, one or more of the
prosecution witnesses examined earlier. It gave him,
thervefore, the opportunity to cross-examine the prosecution
witnesses on two different  occasions. That opportunity
has been taken away. The witnesses are not, therefore,
now required to attend the court on more than one occasion.
On these two heads alone, there has been a considerable
saving of time and expense in the conduct of the prosecu-

tion.

"36. Many are the objections to the new procedure that
have been urged before us. Several lawyers with large
criminal practice have complained that the new procedure
places the accused in a very disadvantageous position in
that he does not know all the “evidence” against him till-
after the charge has been framed. In a way, this is no
doubt true, because the charge is framed after a perusal of
the documents prepared by the police during investigation
and on the strength of the statements recorded by the
investigating officer of persons who are yet to be examined
as prosecution witnesses. Obviously, the statements
recorded by the police officer during investigation are not
“evidence” led before the court. Leaving aside the ques-
tion of the reliability of the statements recorded by the
police, it is argued that these statements are not tested by
cross-examination and that it is not proper to place reliance
upon them even for framing a charge against the accused.
It is said that the police in an excess of zeal may record
only those parts of the statements of the witnesses which
are favourable to the prosecution, that at tk stage of
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inquiry by the police, interested parties might make state-
ments without being under any obligation ‘to speak -the

truth and that it is not possible for the investigating officer

to check these statements in the manner in which a cross-
examination on behalf of the accused can test them. It was
also claimed that the former procedure which gave the
accused the “right”” to cross-examine the prosecution

witnesses at two stages was a very valuable right and that -

the accused had been prejudiced by that right being taken
away.

37. It is true that under the new procedure, the charge
against the accused is based upon the statements made by
witnesses to the police and other documents. It may also
be conceded that in relying upon these statements for the
purpose of framing a charge, the Code requires the
magistrate to accept them in advance as evidence though
they have not been made on oath in the presence of the
accused. It must, however, be remembered that they do
not form part of the evidence on the basis of which the
magistrate will finally proceed to deliver judgment. The
magistrate is not entitled at that stage to rely upon these
police statements. He has to proceed only upon the evi-
dence that has been duly recorded by him in the presence
of the accused who had the right and the opportunity to
cross-examine the witnesses. All that the magistrate does
in the opening stages of the case is to examine these state-
ments, examine the accused if he thinks it necessary, hear
the prosecution and the accused and, if he is of the opinion
that there is ground for presuming that the accused has
committed an offence, to frame a charge.

It must be conceded that while under the old procedure
a charge had to be framed only if the magistrate took the
view that it was necessary after ‘hearing the witnesses in
the case, he has, under the new procedure, the liberty to
discharge the accused without framing a charge, only if,
after perusing the records of statements and the documents,
he considers that the case against the accused is groundless.
There is no doubt that the number of cases in which the
magistrate would find it possible to discharge the accused
merely on a perusal of the statments would be far fewer

than those in which he can do so after the examination of.

‘the witnesses.

But we are of the view that the mere fact that a charge
has been framed against the accused in the above manner
does not cast any heavier burden upon him. Though,
technically under the old procedure, there was an inquiry
followed by a trial only if a charge was framed, the burden
-of facing the inquiry under it was not less onerous than that
of facing a trial. The omission of the inquiry stage cannot,
by itself, be regarded as having prejudiced the accused in
any manner, particularly, as it was open to the magistrate
to frame a charge before the entire prosecution evidence
had been recorded.

Objections
answered.
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There is, perhaps, some substance in the claim that tl}e
right of the accused to cross-examine the prosecution wit--
nesses a second time after the framing of the charge had.
some value. But the availability of the second opportunity-
to cross-examine the witnesses after the charge, generally
resulted in counsel waiving or limiting the initial cross--
examination before the framing of the charge. In most.
cases, the witnesses were subjected to an effective cross--
examination at only one of these two stages. It may be that
in a very small percentage of complicated cases, a further-
cross-examination of some of the prosecution witnesses in
the light of the entire evidence might serve some useful
purpose and might elucidate some points in favour of the
accused. Even under the amended Code, ample powers.
are given to the magistrate to recall any witness for further
cross-examination, What was formerly a right of the
accused, has now been made to depend upon the proper
exercise of judicial discretion by the Magistrate. If he is.
satisfied that such further cross-examination is necessary
for the purpose of justice, it is open to him to call the wit-
nesses for further cross-examination.

38. We must, however, strike a note of caution against
making further inroads upon the procedure in a feverish
search for expedition. Speedy administration of criminal
justice is, undoubtedly, of the greatest importance to the:
well-being of society; but at the same time, in any criminal
proceeding, the life and liberty of the citizen are in hazard;
the elementary principles of justice require that an accused
person should not be denied a fair opportunity of defending
himself. Any alteration in the procedure which would
infringe that right will ultimately bring the administration
of justice itself into disrepute. Men with ripe experience
have deplored the fact that in India “owing to factions in
villages, lack of public co-operation with the administration.
of criminal justice, distrust of the police force, absence of
social conscience, perjury is rife....” It is no doubt true
that these factors work often in favour of the accused; but
this fact does not lessen the need for ensuring that an accus-
ed person is given a fair trial and has no cause for com-
plaint, that his case has not been considered fully and
fairly. The true remedy for the evils mentioned above has
to be found in measures other than an amendment of the
procedural laws.,

39. There are four principal steps in a criminal trial:

(1) Informing the accused of the offence he is:
charged with having committed;

(2) Examining the prosecution witnesses in his:
presence and giving him an opportunity to test that
evidence by cross-examination;

. (3) Giving the accused an opportunity of explain--
ing the circumstances in the evidence against him; and
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(4) Giving him an opportunity to produce his
evidence in defence. However much a proceeding may
be shortened, none of these four steps which are vital
to a just hearing can be done away with. Whether a
case is tried under the old or the new procedure, tlge
procedure itself is generally not the cause of delay in
the duration of the trial. The reasons for the delay
and the methods for avoiding them are examined later.

40. The conclusion we reach is that the amended warrant
procedure has not in any manner operated to the prejudice
of the accused. But it would not be proper to shorten it
further. It has to be remembered that the more serious
offences call for very careful examination and trials of the
accused for them cannot be rushed for achieving a quick
administration of justice.- To do so would be to sacrifice
the principles of natural justice to mere expedition. Swift
injustice is worse than tardy justice.

41. A modification in procedure which ensures speedy
disposal of cases is known as the procedure for summary
trials. The procedure is, however, not suitable for adoption
in complicated cases which call for detailed scrutiny.

42, The shortening of the duration of a case in a summary
trial is achieved not so much by a radical pruning of the
procedure as by empowering a magistrate to record the
evidence in a more summary fashion. Generally speaking,

certain kinds of offences, mostly of a petty nature, are.

triable under this procedure. All cases not punishable with
death, or imprisonment for life or imprisonment for a term
exceeding six months are triable in this fashion, in addition
to certain other offences specified in section 260 of the
Criminal Procedure Code. Only district magistrates and
magistrates of the first class specially empowered in this
behalf by the State Government are competent to adopt
this procedure. An important exception is that a magistrate
who has been empowered under section 30 of the Code to
award enhanced sentences and to try as a magistrate some
of the more serious offences is not authorised to adopt this
procedure in the trial of these serious cases.

43. The procedure relating either to the trial of summons
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cases or warrant cases has to be followed by a magistrate ianﬁﬂ?he.
even if he tries cases summarily, except for some slight cases.

modifications. In cases where no appeal lies, it is not
necessary for the magistrate to record the evidence of the
witnesses or to frame a formal charge; but certain parti-
culars have to be noted by him in a prescribed form.
In case of conviction, “a brief statement of the reasons”
has to be given in this form. In cases where an appeal lies,
the substance of the evidence of the witnesses and a judg-
ment also has to be recorded. The most important limita-
tion on the powers of a magistrate trying a case under this

Abbreviated
procedure,
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Limit!l:tions procedure is that he cannot impose a sentence of imprison-
(]

ment for a term exceeding three months. The magistrate
has, therefore, to determine either upon a perusal of the
record or after hearing the prosecutor and the accused,
whether the case should be tried summarily or not. If he
decides to try the case summarily, then, the next question
for determination would be the procedure to be followed
whether, that relating toa summons case orto a
warrant case. Therefore, the magistrate will have to
determine either upon the facts on record, or after the
examination of the witnesses, whether the case would be one
in which an appealable sentence would be passed. It may
be mentioned that under section 414, Criminal Procedure
Code, no appeal lies in cases tried summarily in which a
magistrate acting under section 260, Criminal Procedure,
Code, passes a sentence of fine not exceeding Rs. 200. To
that extent, therefore, he will have to judge before hand
what sentence would have to be awarded in the event of
the accused being found guilty. In the majority of cases
tried summarily, the facts are not likely to be complicated
:and an opinion in this respect can easily be formed by the
magistrate. If the magistrate decides that the case is one in
-which a non-appealable sentence would eventually be
passed if the accused is found guilty, the evidence of the
witnesses would not have to be recorded, nor a formal
.charge framed. The particulars of the case, the plea of the
accused and finding are recorded in a prescribed form.
In appealable cases, in addition to these details, the magis-
trate has to reduce to writing the substance of the evidence
of the witnesses and also to record a judgment before he
passes sentence.

44. The procedure for the summary trial of offences is
one devised for use by:a fairly experienced magistrate. In
the majority of ‘cases, non-appealable sentences are likely to
be passed; no evidence would be recorded and no judgment
written. There would thus be practically no record which
could be scrutinised by a court of revision. It follows,
therefore, that only experienced magistrates should be in-
vested with this power. It is undeniable that, by this
procedure, a great deal of time occupied in recording the
evidence which, under the Code, has to be read over to the
‘witness in his language and admitted by him to be correct
is saved. Nevertheless, we must point out that the court of
revision sometimes finds it difficult to do justice to a con-
‘victed person, if the record which it has does not contain
-even the substance of the evidence of witnesses. We have
discussed this.aspect of the matter and made appropriate
recommendations in the chapter on “Criminal Revisions.”

45. There seems also no reason why in cases whick are
tried summarily, two different kinds of procedure should
be followed. When the Code defines the offences triable
summarily and provides for the appointment of specially

-empowered magistrates for the purpose of holding such
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‘trials, it ‘would seem to be sufficient to provide a uniform
procedure for trial of such cases, whether they are warrant

cases or summons cases. The majority of the offences which pistinc-
<an be tried in this manner is that in which the punishment tion betweea
provided is imprisonment for six months or less. They ;‘:m:gr“_‘
would be summons cases. Even in those specified offences yo;¢ pro-
where the warrant-case-procedure is to be followed, the cedurcto
maximum sentence that can be passed is limited to three go in
months. -No particular advantage would, therefore, be ::‘:‘1‘:‘“7
derived in following the more complicated warrant proce- )
dure, if the case is to be tried summarily. A uniform
procedure in all cases triable summarily can, therefore, be
.adopted without any untoward consequences.

46. It will be noticed that expeditious disposal of these RtS°°.‘dm3
ccauses results only from the summary manner in which it
the evidence is recorded. Hence, it has been provided that
in all summons cases and cases Summarily triable under
:section 260(1) clauses (b) to (m) Cr. P.C., any magistrate
.of the first or the second class, even if he is not specially
empowered to try cases summaril{‘, need record only a
memorandum of the substance of the evidence of the wit-
nesses (Section 355). But the trial will not be a summary
.one attracting the provisions relating to appealable and
non-appealable cases; the different procedures, according
as the case is a summons or a warrant case, will have to be
strictly followed.

47. The Chapter on Summary Trials also contains sl°°°ﬂd

provisions whereby the State Government can empower any fn:’;ictmu
Bench of magistrates invested with the powers of the second to
-or third class magistrate to try summarily certain offences empowered -
under the Indian Penal Code and also offences under the &;’Y
‘Municipal Acts, Conservancy  Laws, or Police and other mm-l;_“m'
Acts, which are punishable only with fine or with imprison-
ment for a term not exceeding one month with or without
fine and attempts to commit any of the specified offences.
"This power can be conferred only upon Benches of magis-
trates and not on individual magistrates. In States where
there are magistrates of the second class, a power enabling
them, sitting singly, to try such cases summarily would
achieve expedition.

48. We may summarise our conclusions on this head as g;.lmg:_fy

Hollows: — clusions

(1) The structure of criminal courts in our country
is not complicated and does not need simplification.

(2) The institution of honorary magistrates is
capable of serving a very useful purpose by relieving
the regular magistracy from the large number of petty
cases. It also serves to associate the public with the
administration of criminal justice. )
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(3) Care should be taken in appointing suitable
persons as honorary magistrates and the State Govern-
ment should make such appointments with the con-
currence of the High Court.

(4) Honorary magistrates like other magistrates
should sit during fixed hours and be provided with the

necessary staf¥.

(5) After the judiciary has been separated from
the executive, first class magistrates of five years’
experience may be empowered to impose a sentence of
imprisonment up to four years.

(6) Consequential amendments to Schedule II to
the Criminal Procedure Code will have to be made and
the existing provisions for specially empowering first
class magistrates under section 30 of the Criminal Pro-
cedure Code will have to be repealed.

(7) All cases relating to offences punishable with
imprisonment for a term not exceeding three years
should be classified as summons cases and the summons
procedure adopted in their trial.

(8) The new procedure prescribed for the trial of
warrant cases instituted on' police report has not
prejudiced the accused but there is no room for shorten-
mg or curtailing the procedure further in such cases.

(9) In all cases tried summarily only the procedure
relating to the trial of summons cases should be

followed.

(10) State Governments may be empowered to
authorise second class magistrates sitting singly to try
summarily those cases in which summary procedure
:ant now be followed by a Bench of second class magis-

rates.



34—INVESTIGATION BY THE POLICE

1. For*the purpose -of police investigation, offences _
under the Indian Penal Code are divided into cognizable an ,nogl-e
and non-cognizable offences. Cognizable offences are J& O
defined as those in which a police officer can effect an
arrest without a warrant. uch cases are specified in
column 3 of Schedule II to the Criminal Procedure Code.

2. The principal difference between cognizable and non- 'I_'heidil-
cognizable offences is, that a police officer on receipt of tiaction.
information of a cognizable offence has the power of
investigation, including the power of arrest. But in non-
cognizable offences, a police officer has no such power,
unless the investigation is authorised by a competent
magistrate. In the case of offences against laws other
than the Indian Penal Code, a broad classification is, that
those which are punishable with imprisonment for three
years and upwards are cognizable while those with lower
limits of punishment are non-cognizable, The Code has
also placed upon every police officer the general duty to
interpose and prevent, to the best of his ability, the com-
mission of any cognizable offence.

3. The general authority to investigate a cognizable i’:'““m"“
offence is found in Section 156 of the Code. This section
cconfers upon the police officer unrestricted power to offences,
investigate into cognizable offences without the orders of
a magistrate. He may start the investigation either on
a report by some person or, even of his own motion, when Procedure
on his own knowledge or on the basis of some reliable g}‘c‘;";‘_lpt
though informal intelligence, he may record a report and pjajne.
commence the investigation. In the case of cognizable
-offences, a police officer on receipt of a report has to reduce
it to writing and get the statement signed by the com-
plainant. The substance of the report has also to be
-entered in a book kept for the purpose. He is also obliged
to send a report of the commission of the offence to the
-magistrate through such superior police officers as the State
‘Government may direct. He thereafter proceeds to the
.spot for the purpose of investigating into the case. It is
.however not obligatory upon the police to investigate into
each and every cognizabfe case. It is open to a police
-officer not to undertake investigation, if the case is not of
.-a serious nature or there is no sufficient ground for enter-
ing on an investigation. In such cases, however, he is
bound to report the fact with his reasons to the Magistrate
competent to take cognizance of such offences on a police -
report. The police rules usually provide, that this dis-
~«cretion must be exercised by the police officers very
cautiously and as a safeguard against the possible abuse
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of this power, it is generally provided, that all such cases
should be brought to the notice of the Superintendent of
Police,

4. The investigating officer has full powers to summon
and examine witnesses (subject to certain exceptions) who
appear to be acquainted with the circumstances of the
case. The examination of witnesses is not on oath and
it need not be in the presence of the accused. The persom
so questioned is bound to answer all questions, but not
bound to give incriminating answers. Nor is an obliga~
tion cast on him to answer truly. No prosecution can be:
launched against a person who refuses to answer incrimi-
nating questions or gives false answers in reply to the
questions put by a police officer. A police officer is pro-
‘hibited from offering any inducement or giving any threat
to. a person whom he examines, but he is not bound to
caution such persons against making any voluntary state-
ment which he may be disposed to make.” The statements
of these witnesses may be reduced to writing and, if the
officer does so, a separate record of the statement of each
witness has to be maintained.

5. Whenever any document, article or thing is required
for the purpose of investigation, a police officer can call
for the production before him of the same, and it is the
duty of the person in possession or control of the docu-
ment to produce it before him. But if this procedure is
likely to prove ineffective, the police officer is authorised
to make a search without warrant, if need be, after observ-
ing , certain formalities which include the presence of
_respectable witnesses. A record of the proceedings of
search along with any articles seized, is forthwith sent to
the nearest magistrate. A copy of the record of such
search has to be furnished to the owner or occupier of the
place searched,

6. As pointed out earlier, a police officer is not compe-
tent to investigate non-cognizable offences without the
orders of a magistrate. If a complaint of the commission
of such an offence is made to him, he notes the substance
of the complaint in a book kept for that purpose and
refers the informant to the magistrate. It is open to the

‘magistrate on taking cognizance of such complaint, to

direct a police officer to make an investigation even if it
is a non-cognizable offence; but in the absence of such a
direction the police officer is not competent to undertake
the investigation thereof.

7. Naormally, whenever any person is arrested or
detained the investigation is expected to be completed

‘within twenty four hours, but where the investigation

cannot be so completed and there are grounds for believing
that the -accusation or information is well-founded, the
police officer is bound to transmit to the nearest magistrate
a copy of the entries in the diary and has to produce the
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accused before him. It is then open to the magistrate to
authorise the detention of the accused for a term not
exceeding fifteen days on the whole. Except for special
reasons to be recorded in writing, a detention in the
custody of the police is not contemplated.

8. If after the investigation it appears to the police
officer that there is not sufficient evidence in the matter,
he can release the accused on a bond to appear before
magistrate if and when so required. If, however, there
is sufficient evidence, the accused has to be produced
before the magistrate or if the case is a bailable one and
the accused is able to give security, he has to be bound
over to appear before the magistrate. Any article
necessary to be produced in the case and seized by the
police has also to be forwarded to the magistrate. = The
police officer is also required to bind over the complainant
to appear before the magistrate. Witnesses also may, at
;c)hafa- disc}fletion of the police officer, be bound over to appear

efore him.

Subse-
quent
acton,

9. At this stage, that is, the conclusion of the investi- Police]
gation, the police officer has to forward a report, called report. .

the police report to the magistrate setting out the names
of the parties, nature of the information, names of the
witnesses and stating whether the accused, if arrested,
has been forwarded in custody or has been released on
his bond. All these steps taken by the police officer as
stated above ensure, that all the materials necessary for
the prosecution of the offender are placed in the hands of
the magistrate at the earliest opportunity.

10. One of the very important details preceding the
commencement of the enquiry or trial is the duty cast
upon the police officer to furnish certain documents free
of cost to the accused person. These are:—

(1) A copy of the police report submitted to the
magistrate.

(2) A copy of the first information report recorded
by the police officer.

(3) Copies of all other documents or relevant
exltracts thereof on which the prosecution proposes to
rely.

(4) Copies of the statements of the witnesses
recorded during the investigation whom the prosecu-
tion proposes to examine.

(5) Copies of the statements of confessions record-
ed under section 164 of the Code.

This requirement of furnishing copies of the above docu-
ments to the accused person has been introduced by the
recent amendment of the Code. As the manner of hold-
Ing an inquiry or trial in casés arising on police report

Supply of
documents -
to the )y .
accused,
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has been altered by the amendment, the supply of these
documents to the accused person is intended to make a full
disclosure to him of all the facts and circumstances in the
case against him, Every effort is thus made by the Code
as amended, to ensure that the accused person is not taken
by surprise and is made aware of the evidence that is
likely to be brought against him during the enquiry. This
amendment of the Code has been generally welcomed.

11. At the places we visited, we heard vehement
complaints about the inordinate delays in the investigation
of offences and the general inefficiency of the investigating
officers. Some high-ranking police officers frankly
admitted that investigation had “terribly deteriorated”
Except in some of the less serious offences, an investigation
is not generally completed within twenty four hours. In
fact, in several cases an accused person is detained in
custody for the full period of fifteen days which the law
allows and is thereafter discharged for. want of a final
police report. Generally, an investigation almost invari-
ably takes several days even in the less complicated cases.
In the more complicated cases, investigations have very
often taken months to finish.  The quality of investiga-
tion is also poor. It has been repeatedly asserted that the
large number of acquittals in courts is due to inefficient
investigation. The investigating officers still continue to
adopt old, timeworn methods of investigation. Very
little has been done to initiate them in the use of modern
and scientific methods, | They suffer from lack of adequate
training, lack of legal assistance and from the absence of
effective supervision by senior officials. :

12. 1t is the general complaint of the police officers that
the department is very much understaffed and has to
meet a very heavy demand on its personnel. The require-
ments of the law and order situation, bundobust duties,
escort of prisoners te the court, patrol duties, traffic
arrangements, protection of the V.I.Ps, the growth of crime
in general and the creation of new types of offences during
the last few years, have all increased the work of the
Police considerably, while the police strength has remain-
ed more or less at the same level. A considerable part
of the police force is concentrated on the prevention and
detection of offences against social welfare laws like
prohibition. The Inspector-General of Police, Punjab told us
that several of the senior officers had left the country and
junior men had become’ burdened over-night with new
responsibilities which they could not adequately shoulder.
This is no doubt a passing phase. But the Inspector-
General further stated that having regard to the increase
in population and the increased incidence of crime in the
Punjab, the police department was very much under-
staffed. According to the Punjab Police Rules, every
additional fifty cases recorded at a police station require
one more investigating officer. On- this basis the State
requires not less than five hundred more investigating
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officers and three thousand more men for watch and ward
staff. According to him, the Punjab has got the smallest
police force in proportion to its population.

13. We are told that in England, which is much smaller
in area than Uttar Pradesh and has a considerably lesser
population, the police strength is about twice that of Uttar
Pradesh.

14. The territorial jurisdiction of a police station is also Large
generally very large and runs into several square mlles areas,
We were informed by the Inspector-General of Police,
Bihar, that while in England there is one policeman for
every five hundred persons and he-has not to travel on an
average more than three to four miles to discharge his
duties, India has only one policeman for every seven
hundred and ninety people. In Bihar, there is one police-
man for every one thousand four hundred persons and he
has to travel as many as twenty five miles without the
aid of transport. A sub-inspector of Police in Bihar has
charge of an area of one hundred and fifty to two hundred
square miles with a population of two lakhs. It is often
usual for a police officer who is actually engaged in the
investigation of a serious offence at a spot far away from
the police station to receive a message giving information
of the commission of another offence at another corner of
his beat. The police officer may, accordingly have more
than one 3ase simultaneously pending investigation on his
hands and has to move backwards and forwards from
one place to the other; and this in the mofussil on account
of lack of adequate transport and bad roads, is by no
means easy. In addition to the sub-inspector of police
who is in charge of a police station, there is generally a
head constable who is empowered to investigate some of
the simpler types of cases. | Even with two officers, the
investigation of all crimes occurring within the jurisdic-
tion of the police station cannot be satisfactorily attended
to. fThere are also several routine duties which have to
be performed by the personnel of a station. In the result
the investigation of cases seldom receives adequate atten-
tion from a police officer.

15. We have heard a number of Inspectors-General and Strength
Commissioners of Police complain of the inadequate ‘rga s‘:‘;_
strength of the police staff. They emphasise that with o4
the growth of population there ought to be a proportionate
increase in the police staff and such an increase has not
been made. This is a matter which requires a careful
and detailed scrutiny and consideration by the Govern-
ments, if the investigation of offences is to be speedy and

effective.

16. Instances were given to us of investigating police Methods of -

officers not having taken even the elementary precaution *
of making a search for finger-prints or drawing a plan of
the scene of the occurrence. The senior police officials

122 M. of Law—47.
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who appeared before us admitted that many police officers
do not have sufficient training in th® matter of investiga-
tion. The old methods of investigation still hold sway and
there is generally a tendency to obtain confessional state-
ments and neglect independent investigation which may
yield conclusive results. It is admitted on all hands that
the methods of investigation call for improvement.

17. In recent years great progress has been made in
foreign countries in the application of science as an aid to
police work. The introduction of motor cars, giving

eater mobility to the police forces, the use of wireless to
facilitate dissemination of messages, gradual development
of police laboratories to help in investigation, are some
of the methods by which the investigation of crime has
been modernized. Almost every police officer whom we
examined, emphasised the need of the introduction of
scientific methods of investigation in our police system.
The Inspector-General of Police, Punjab, complained that
the absence of scientific aids to investigation was a severe
handicap in the detection of crime. No police station is
provided with elementary technical facilities, nor do the
officers possess the training, necessary to make use of such
facilities. He also complained at investigations are
unnecessarily delayed by the need of obtaining reports
from the Chemical Examiner and securing other expert
evidence which take a great deal of time. The Inspector-
General, Bihar, also told us that the police force was not
provided with adequate means of transport with the
result, that by the time the investigating officer reached
the place of crime, most of the clues would have already
disappeared. @We were also told by Inspector General of
Police, Himachal Pradesh, that leaving aside towns where
some flying squads had been stationed which could reach
the scene of occurrence very quickly, in the rural police
stations, the average time taken to reach the scene of the
offence was about twenty four hours.

18. Speed is the most important factor in gathering
valuable evidence. The Inspector General, Punjab, there-
fore, suggested that each police station should have a jeep
at its disposal so that the investigating officer could move
freely from place to place in his jurisdiction. We think
it is obvious that in order to solve the problem of un-
satisfactory and delayed investigations, it is essential that
provision of quick means of transport (like motor cars,
jeeps and cycles) wireless sets, trained photographers,
expert in finger-prints, forensic laboratories and other
technical assistance has to be made available to the Police
Departments to enable them to modernise the existing
methods of investigation., '

19. The recent debate on the Home Ministry’s Demand
for grants indicates that the need of improving the methods
of investigation is being recognised by Government though
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mot to the extent required. 'The Home Minister recently
stated in Parliament:!

“There was also, I think, some observation to the
effect that the police has to be trained in modern
methods. That aspect of the matter too has not been-
ignored by us.

“Apart from our Intelligence Bureau, we have got
a number of institutions, the Detective Training
-School, the Finger Bureau for giving tréining in that
art, Fire Training Services and Emergency Training
‘Service and a Forensic Laboratory. And it is also
under consideration whether something should not be
.done to train people for obtaining degrees in Crimino-
logy and allied subjects. So the question ¢f improv-
ing the methods of investigation has not been neglect-
ed. This has also been receiving due attention. We
have our Police Training School in Abu and it is now
intended to overhaul the system in a way and have
the best of the policemen; or: as suitable and efficient
as may be, trained in that school.”

20. Another complaint relating to the method of investi-~ Piecemeai
-gation by the police was that the cases were. not investi- 1avestiga-
:gated by one officer but by several officers in succession. .
We were told in Madhya Pradesh that there were cases
in which no less than half a dozen police officers had taken
part in the investigation at different stages. Such cases
“were not infrequent. On many occasions, while the in-
“vestigating officer was in the midst of the investigation, he
"would be called away in connection with some other duty.
“The result would be that he would either suspend the
investigation or hand it over to a junior officer.’ Many a
“time, investigating officers were transferred without being
-allowed to finish the investigations on hand. Further, the

. -general practice appears to be that even in murder cases,
investigation is first started by head constables, who
record some statements of witnesses. These witnesses
-are then in turn examined by a sub-inspector of police
and a circle inspector, one after the other and very often
variations occur in the versions of witnesses. It may be
that the witnesses themselves make such varying state-
‘ments or it may be that the manner of recording evidence
by different officers results in differing statements. These
‘varying statements destroy the effectiveness of the evi-
~dence of the witnesses whose statements are taken.
Piecemeal investigation is one of the principal defects in
‘investigation of which frequent advantage is taken by the
-defence. ~We therefore suggest, that as far as possible,
“the investigation of an offence should be undertaken by a
'single officer, with the assistance of junior officers when-

) ! Lok Sabha Debate dated 15th April 1958, Second Series, Vol. XV;;
No. 46, Column 9986. S .
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ever necessary. The entire responsibility for the investi-
gation should however rest upon him.

21. It also appears that investigation of serious crimes.
is often entrusted to officers- below the rank of a sub-
inspector of police. We think that it is desirable that the-
investigation of serious offences should be invariable
undertaken by senior officers like the inspector or even
the deputy superintendent of police. In fact the Police
Standing Orders do generally require the investigation of
such offences to be made by senior officers.  Not unoften,.
however, the investigation is conducted by a junior officer, .
and the senior officer merely signs the papers as if he had
conducted it. The conduct of the investigation by the:
senior officer will not only ensure a better and more effi-
cient investigation but also conduce to a greater measure:-
of public confidence in the police department.

22. It has also been stated to us that on account of the-
various duties of police officers, it is not practicable for-
them to give exclusive and single-minded attention to the-
investigation of crime. As already stated, it sometimes-
happens that a police officer ‘while investigating a parti--
cular offence is suddenly called upon to attend to some-
other duty and he has either to suspend the investigation.
or hand it over to a junior officer. The Inspector-General
of Police, West Bengal, frankly stated that the police:
officers do not give to the investigation of lesser offences.
the amount of care and attention which they require.
Having regard to the insufficiency of personnel and their
varying duties, it is difficult to expect from them either
the thoroughness or the promptness in investigation which
are the characteristic features of the police force in the-
western countries.

23. It was suggested that the police personnel entrusted
with investigation of crime should be separate and distinct
from the police staff entrusted with the enforcement of
law and order and other miscellaneous functions. It was
said that if this was done the detection of crime would get
the exclusive attention it needs and that such a course
would lead not only to greater specialisation in the art
of investigation but will also promote speedy detection of
crime. Though a separate trained staff for the purpose
of investigation is desirable, in our view the two parts of
the police organisation cannot be kept in water-tight
compartments. The senior police officers were not very
sanguine of the success of any such separation. They
agreed that in the larger towns it would be practicable to-
have a separate investigating staff. In fact, there is a
separate branch generally known as the Crime Branch
operating in the larger cities and we gather that the separa--
tion of the staff in these cities is working satisfactorily.
If the two wings of the police are separated in the mofussil,
there may be lack of co-operation between them. It was:
also said that police officers dealing with law and order-
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would be better able to obtain information in the course
.of investigation on account of their closer contacts with
the people than officers exclusively ‘entrusted with the
task of investigating into crime. The Inspector General
.of Police, West Bengal, told us that as an experimental
- meéasure, a central pool of experienced officers has been
formed for each district in West Bengal and the more
important cases were entrusted to _them for investigation.
When an officer of the central pool goes to investigate an
important 'case, the local officer is also associated with the
‘investigation. This not only avoids professional jealousy
‘but also ensures that if the local officer is needed else-
where, his absence would not affect the continuity of the
investigation.

94, We think on the whole that there is great force in
‘the suggestion that, as far as practicable, the investigating
agency should be distinct from the police staff assigned
‘to the enforcement of law and order. e do not however
suggest absolute separation between the two branches.
Even officers of the police department have taken the view
‘that if an officer is entrusted with investigdtion duties, his
services should not be required for other work while he
is engaged in investigation. The separation of the investi-
gating machinery may involve some additional cost. We
‘think however, that the exclusive attention of the investi-
gating officer is essential to the conduct of an efficient
‘investigation and the additional cost involved in the
implementation of our proposal is necessary. The adop-
tion of such a separation will ensure undivided attention
“to the detection of crimes. It will also provide additional
‘strength to the police establishment which needs an
increase in most of the States.

25. The need for a systematised training for the police
-officers in proger methods of investigation cannot be over-
-emphasised. Skilful investigation is an art which can be
learnt only by training and experience. We were told
that on account of the migration of several officers after
the partition of the country, the gap in the higher posts
was filled by promotion of officers who were lacking in
experience of investigation. This also resulted in the

lice force suffering from lack of experienced staff at the

ower levels. The police force has thus lost a great many
-of the officers who had been trained by sheer experience.
We think it is imperative that training centres should be
established in different parts of the country for the train-
'ing of men selected for detection work. We understand
some institutions of this kind already exist in Uttar
Pradesh, Bombay and West Bengal and some other States.
‘The existing institutions are, it appears, not adequately
equipped and sufficient in number to meet the needs of
the police forces. Instruction in crime investigation
should in our view be given to every officer who is
recruited to the police force or at any rate to recruits
‘intended for investigation work. The Inspector General,

Training.
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Madhya Pradesh, suggesied that short refresher courses-
of instruction may be arranged for senjor officers from.
time to time. We are of the view that the question of
training of police officers engaged in investigation work.
requires the urgent attention of the State Governments..

26. One of the causes of defective investigation which.
often results in acquittals is the lack of legal assistance-
at the stage of investigation. Most of the investigating:
officers are not law graduates, nor do they have sufficient.
knowledge of law and the procedure of the law courts.
They are often unable to appreciate the. significance or-
importance of a particular piece of evidence to the pro--
secution case. Whether any links in the chain of evi--
dence connecting the accused with the crime are missing,.
whether any connected matters require to be investigated
in order to fill up lacunae in the prosecution case, whether-
sanction for the prosecution is necessary and such other-
matters, cause difficulties which the investigating officers.
find it difficult to solve or even to appreciate. It is true
that such difficulties generally arise only in the investi-
gation of serious crimes, particularly where the proof of
them depends upon ecircumstantial evidence, or where the-
evidence consists of entries in books of account and in like-
cases. In such cases the police officers do sometimes seek.
the advice of the public prosecutor but that is not often.
done. Elsewhere, we have suggested the creation of the:
office of a Director of Public Prosecutions at the district
level, who can render such legal assistance to the police-
as may be necessary even at the stage of investigation.
We have also suggested that the functions of the Director-
of Public Prosecutions may be delegated to the assistant
public prosecutors at the sub-divisional level, so that the
local police officers can directly seek from them legal
assistance, whenever necessary.

27. A large number of witnesses whom we examined’
were of the view that there was not p!flly incompetence-

d negligence but a deal of corruption among police-
%Eex&.__.ﬂaf..onhz_m_mgjnvestlgaﬁon defective, but
evidence was deliberately distorted and olten a dishonest
@gpmﬁf evidence was prepard by the police, Some

of the la er_witnesse_s_
uwmrxmp&gj,lafepdate. The rules did require-

at copies of this record should be sent from time to time:
to the magistrate through the immediate superior police
officer, but these rules were often disregarded. As the:

idea persists among most of the junior police officers that
their promotion —wit-1argely deépend upon the number o
conivictions théy "are “ablé to ggTain, in_their anxiety o~
notten Gelbaaiely cocoeh talie . Sac o Rot

often deliberately concoct false e .conn the
accused with the crime. Two Inspectors-GenergimEonced_&l
that there was some measure of truth in some of these-
allegations against the. police officers.
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28. We are of the view that if the pernicious practice
of measuring the efficiency of the investigating officers by
the number of convictions obtained by them exists it
should at once be put a stop to. It is imperative that any
notion . that their promotions depend on the nuinber of
convictions they obtain should be eradicated from the
minds of the investigating officers. They should be told
that their promotions will depend not upon the number of
convictions that result but upon their integrity and the
quality of their investigation.

We feel that these defects and dishonest practices can
be remedied only by a very strict supervision of the work
of the investigating officer by the senior departmental
officials. Some og‘ the higher police officers stated to us
that on account of their pre-occupation' with administra-
tive duties, the senior officers were not able to devote
sufficient attention to the supervision of the work of the
investigating officers. The Committee’ of Inquiry into
the working of the scheme of separation of the Judiciary
from the Executive in Madras stated in 1952 as follows:'

“The fairly effective supervision over investiga-
tions conducted by head constables and sub-inspectors
that prevailed in the past has to a large extent dis-
appeared.... Quite a number of deputy superinten-
dents and assistant superintendents were Eregared to

concede, though W 1 they just had Aot
Bt fimé suficient io dothonigh il case daries Sl
mitted to_them.... but something must _be done to
Pﬁﬁam. . ) ; . s

circle inspectors and by sub-divisional police officers.

In what manner this supervision should be exercised is a
matter of detail which can be worked out by the depart-
ment itself. We may however broadly suggest that better
returns, insistence upon.prompt despatch of case diaries,

scrutiny of case-diaries, frequent _vyisits of senior poli
officers to police stations, and the appointment of usge%:ligaj
to undertake the work of supervision are perhaps some of
the method; ;M_Elh may_achleve hi§ purpose.  We mus
emphasise, however, that strict ervision is a vital need
of the police” depattment. EQM the enormous
powérs which_ the police,..including those in the lowest

r —can - wield.
st

it i mn, .

29. The Police officers have complained that investigation Public
is hampered by lack of co-operation on the part of the co-oper!
public. It is said that it is not unusual for even persons "%
who have been eye-witnesses to the commission of an
offence to evade or attempt to evade giving evidence. In’
our view, one of the reasons for this lack of co-operation

1 Report page 183 para. 601I.
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is' the scant regard which the police department pays to
the convenience of persons who m er 1o give evidehce
and the general discourtesy.and even suspicion with which

they are treated. = Witnesses should-receive -a-Iar.peller
treatment both when they appear before the police and
in _court than they actually receivg,  The mannerary
cross-examination . by osi often
borders on the insulting and offensive. This naturally
leads to a disinclination on tHeélr part to apf‘)ear in court.
No one can expect a citizen, zealous though he may be,
to assist in the detection of crime and the promotion of
justice, to interrupt his normal life and avocation if he
is to be subjected to such treatment. Very often the pro-
vision of elementary conveniences to persons appearing
in courts as witnesses is sadly lacking. Witnesses in the
rural and smaller urban areas are not assured even of
their expenses of going to and coming from police stations
and courts. All these factors undoubtedly add to the
difficulties of investigation.

_ 30. The Inspector General of Police, West Bengal, fully
appreciated the difficulties of the witnesses. He told us
that the long delay in the disposal of cases leads to diffi-
" culties in the production of witnesses; witnesses forget
many of the details; and they are not examined when they
appear. In fact, the witness feels he is harassed by having
to appear in court more often than necessary.

31. In dealing with the question of the want of co-
operation on the part of the public with the police, we
cannot ignore the erstwhile traditions of the Indi icE,
the part they Wéfé_cofrg“p_emmm.hismxy_m_

country and the Useé to_which they were put in the past.
n

The police force was n

_not unoften employed as a_weapo
of dppression hy.,%. The past is too
recent to be forgotte ic. As 5Some of the
police officers, have conceded, in.. uld

- iy . n
with trust pr_confidence. ven though that fear of the

policé no longer exists, their con ed lse W _and order
sifuations prevents the citizen from sggg"?“w.ﬁ'glm_
protectors. of his Fighls and likerties. This is another and
an important reason for the investigating staff being as far
as possible separated from the rest of the police organisa-
tion. As to the wider question of begetting public co-
operation, the police force can .earn the confidence of the
public only by the rectitude of its own future conduct.
What is needed is an orientation in the ocutlook of the
police officers towards their duties and their attitude
towards the public so that the people should consider
them as friends to whom they could resort for succour
and aid. This is bound to take time. But we hope that
in the meanwhile, the division of the police into two wings
as suggested above, will help in inducing the co-operation
of the public in the detection and investigation of crime.




CONFESSIONS

32. We shall now deal with confessions. The Indian
Evidence Act, 1872 has laid down certain rules regarding
confessions.  Section 24 provides that a confession made pq.isipi-
by an accused person which appears to the Court to have lity of
been caused by an inducement, threat or promise having Con-
reference to the charge against the accused person, pro- fessioas.
ceeding from a person in authority under the circumstances
mentioned in the section, is irrelevant in a criminal pro-
ceeding. By section 25 a confession made to a police
officer is prohibited from being used as against the person
accused of any offence. Further, under section 26, no
confession made by an accused person in the custody of a
police officer can be proved against him unless he made it
in the immediate presence of a magistrate.

33. A “confession” has been explained by the Privy Whatiss
‘Council as a statement which “must either admit in terms :ﬁm?’
the offence, or at any rate substantially all the facts which )
constitute the offence”™. A self-exculpatory statement -
will not amount to a confession. A statement so worded
that some of the facts establish the commission of an
offence while some others are exculpatory in nature there-
by negativing the offence would obviously be not a con-
fession. Section 27 of the Evidence Act permits the prov-
ing of a statement, whether| it amounts to a confession or
not, if in consequence of that statement, any fact .is
deposed to as discovered.

34. It is not necessary to deal with the voluminous pigrus
case-law on the true interpretation of section 27. The of the
extent of its application has been laid down by the police.
Supreme Court in a recent decision?. The important and
controversial question which arises for consideration is;
whether the prohibition against the admission ‘of confes-
sional statements made, to a police officer is justified in
the present conditions. It was claimed by the police
officers all over India that this provision, based on a lack Th
of confidence in the integrity and honesty of the police, jo 5 iring
should in view of our independent status and the changed copfessions
set-up in the country, be discarded and a certain measure admis-
of trust be reposed in the police. It was urged that the sible.
restrictions upon the admissibility of a confessional state-
ment were imposed at a time when the police in general
did not enjoy a good reputation. The conditions have
now altered and persons who man the higher levels of the
police machinery belong to the same strata of society as
those in the other services of the State, including ~the

1Pakala Narayanaswami vs. The King Emperor 66 I. A. p. 66 at page 81 ,
SRamkirshnan Mithanlal Sharma vs. State of Bombay A.LR. 1955
S§. C. p. 104. .
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judiciary. It was claimed that the character of the police
as a whole had risen considerably and that it was desir-
able that confessions made to police officers should be
made admissible in evidence subject of course to the court
>xamining their probative value as in the case of any
other evidence. It was conceded that historically con-
sidered, the police organization had come info existence
gi'imarily for the maintenance of law and order and for

e support of the foreign rule and that its function of
detection and investigation of crime were in the past
treated as of secondary importance, In days when the
police force was used for the suppression of the people,
the Government was not much interested in the beneficial
aspects of the police organization. The two ideas were to
a certain extent mutually inconsistent. It was not neces-
sary for the Government to get a police officer of high
integrity if it was proposed to make use of him for
suppressing national aspirations. These facts were
recognized. by the police officers and they conceded that
under. conditions which existed in the pre-independence
period, their character and status were not such as to

‘inspire public confidence. But they claimed that it was

of the utmost importance in the present conditions that
the police should be shown a greater measure of confidence
in the interests of the development of the nation. It
remains to be considered whether this claim can be
accepted; and if so; to what extent we can advance in this

respect.
35. We may refer in this connection to the position of
the London Metropolitan Police Force.

- This Force was established in 1829. The first two
Commissioners of Police laid down the following two
principles in 1829.! ‘

(1) That the Police are not above the law but
subject to it like any ordinary eitizen and answerable
for every action exceeding their legal powers; and

(2) That the Police must be strict and impartial
and must seek to administer the Law without fear or
favour whatever the political, national or social com-
plexion of the persons with whom they have to deal.

Sir Harold Scott, himself a Commissioner of Police,
observes:

“The Police in this country have fortunately
never been involved in politics. Not only are the
individual officers expressly forbidden to take part in
_political activities but it has become the rule of Gov-
ernment of whatever party to avoid any action which-
might impair the reputation of impartiality which the
Police have gained over so many years2 * * * * #

1 Scotland Yard by Sir Harold Scott, p. 18.
* Ibid page 17.



47

During the blitz for the first time, people who looked
at the Police as their natural enemies found that the
Police were in fact their best friends.””

In answer to the oft-repeated question how a London
policeman is regarded by every law-abiding citizen as a
friend and helper, Sir Harold Scott writes: :

“My reply was always that this relationship is
not to be achieved in a day and it is necessary to
begin a hundred years ago with the sound principles
laid down by Mayne and Rowan. Successive genera-
tions of Police officers have been schooled to regard
themselves not as masters but as servants of the
public. They have been taught that even when prose-
cuting a case against an offender they must be
scrupulously fair and that when they have put a case
before the court, their duty is done; and that they are
not concerned with the verdict. If there is anything
to be said in favour of the accused, it must not be
withheld from the court after conviction, and if a
piece of evidence favourable to the accused comes to
light during their inquiry, it must as a matter of course
be communitated to the defence.’?

36. When the police officers who gave evidence before
us attacked the provisions in the Indian Evidence Act as
derogatory to the force as a whole, they referred to the
law in England in support of their point of view. They
pointed out that in England a statement made to a police
cofficer is accepted in evidence. They pleaded that the p g
police in India should be similarly treated. In taking up in India*
this position, they seemed to ignore the -circumstances different.
which have made the Indian policeman what he is. It
must be conceded that in India, the police force as a whole
is not, even today regarded as a friend of the -citizen.
This is natural as the facts and circumstances of its
creation-and the use made of it by an alien government
cannot be forgotten so soon. The principles referred to
above which entered into the making of the Metropolitan
Police Force were at no time sought to be adopted in the
formation of our police force. It is the application of
these principles for over a century which has made the
Englishman regard the policeman as his friend and pro-
tector. In order that the citizen in this country should
come to look upon the Indian policeman in the same
manner, the police force in the country will have for many
years to conform to the principles and practice which
have governed the conduct of the British Police. Such a
course of conduct alone can win for them the confidencs
and esteem of the public. :

37. The police officers who gave evidence seemed to Relaxation
forget that the rules laid down in the Evidence Act are of sections
not a reflection on individual members of the police force 25 and 26.

1 Ibid page 22.
* Ibid page 98.
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but only a recognition of the imperfections of the system
as it prevails today. The large mass of offences in our
country are investigated only by the subordinate police
officials. The high sense of fairness and justice which
might actuate the superior personnel does not permeate
the lower ranks. To make a confession made to a sub-
ordinate police official admissible in evidence would there-
fore be fraught with dangerous consequences.. It is seldom
that a confession is voluntarily made to a police officer.
It is probably only after a considerable amount of ques-
tioning that a statement is obtained from an accused
person, At what stage the questioning takes the form of
undesirable methods can never be known. The question-
ing itself may be of such a nature as to deprive the state-
ment of its voluntary character. The reasons which have
led to the laying down of the rules mentioned above are
equally valid today. We are, therefore, unable to accept
the suggestion that these provisions of the Indian Evidence
Act should be modified so as to make all confessions
made to the police or at a time when the accused persons
are in the custody of the police, admissible in evidence.

38. It is, however, true that the superior officers of the
police are today recruited from the same social strata as
officers of other departments including even the judiciary.
The change that can be suggested must therefore be a
limited one and must haveé reference to these officers.
Though some of the lawyer witnesses who appeared before
us were not inclined to see any merit in the proposal that
the higher officers of the police should be regarded as
persons fit to be trusted in this respect, a large: number
expressed themselves in favour of it. We are of the view
that officers of the status of a deputy superintendent of
police and above might be trusted and that confessions
made to them can be accepted in evidence. This relaxa-
tion must necessarily be restricted to cases which such
officers themselves investigate. If the investigation is in
the hands -of a subordinate police officer, he might so
work on the accused as to bring him to the point of making
a_confession and then produce him before the superior
officer. In such cases the safeguard of the confession
having been made to a superior police officer will not be
present. In cases of serious offences and grave crimes, it
should be the general rule that a superior officer of the
police of the status referred to should conduct the investi-
gation. If during such an investigation, a confessional
statement is made by an accused it should be made admis-
sible in evidence. A rule should also be made obliging the
police officer before he receives such a statement to warn
the accused person that any statement made by him may
be used in evidence against him. We are aware that this
proposal can be of only limited application. This is, how-
ever, a matter in which we must proceed with great caution
and we can only make a beginning, the scope being broad-
ened later on proof of its successful working.
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39, We are further of the view that this change cannot In  certsim
be introduced at once all over the country. We are sug- :c’ﬁ?a‘f’blg"
gesting it as an experimental measure. We feel that it = =~
should be first tried in the Presidency towns or places of
like importance where investigations can be conducted by
superior police 'officers and where the average citizen
would be more educated and conscious of his rights. The
extent to which .this change in the law helps the adminis-
tration of justice will have to be carefully watched for
some years before its extension to other areas can be
decided upon. If our proposal regarding the admissibility
of such confessions is accepted, consequential amendments -
to sections 25 and 26 of the Indian Evidence Act would be
necessary.

In the three Presidency towns, we have a magistracy
which is directly under the control of the High Court. We
feel, therefore, that such a magistracy would take a detach-
ed view of the evidence beforé it and not be led into
accepting without due scrutiny, the evidence in the shape
of such confessions. The introduction of this change in
other areas should in our view be preceded by the
separation of the judiciary from the executive. Without
this safeguard, we would not feel justified in recommending
the admissibility of confessional statements made even- to
superior police officers.

Even the limited change proposed by us was objected
to by certain witnesses on the ground that if the accused is
willing to make a confession it should be easy for the police
to produce him before the magistrate so that, after observ-
ing the formalities laid down in section 164 of the Criminal
Procedure Code, a judicial confession might be recorded.
No doubt, when an offence has been deliberately commit-
ted, the accused person is unlikely to confess to the offence
in a fit of remorse. However, in the normal Tun of cases
where an investigation speedily follows upon the report of
the offence and the offender is present during the investiga-
. tion or is aware of the evidence collected against him, he is
likely to feel impelled to state how the offence was com-
mitted. It is generally the time-lag that causes an accused
person to refrain from admitting the facts. The delay that
would be occasioned by having to produce the accused
before a magistrate would thus have the effect of prevent-
ing the accused from admitting the facts.

40. Section 27 of the Indian Eviden¢e Act is in the nature gection 27
of an exception to the rigid requirements of the earlier Evidence
sections 25 and 26. The view has been repeatedly express- Act.
ed that it has been grossly misused. It is urged that while
sections 25 and 26 are intended to afford protection to the
accused, that protection is to a lalée extent destroyed by
the ingenuity of the police officers in recording the
“information” given by the accused. The information is
deliberately recorded in a manner so as to make it appear
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that it has led to the discovery of some facts incriminating
the accused person. Section 27 follows-the English law,
where the principle underlying it is called the theory of
confirmation by subsequent facts. But the admissibility of
the information, whether it amounts to a confession or not,
is bounded by the requirement that only “so much of such
information” as relates “distinctly” to the fact discovered
can be proved. The view that any information which
served to connect the object discovered with the offence
charged was admissible, was negatived by the Privy
Council in Pulukuri Kotayya vs. Emperior.} '

It has been urged on the one hand that even on the
interpretation put by the Privy Council on section 27, its
operation leads to an abuse by the police, as the police
manipulate the information recorded by them in the
manner mentioned above and that therefore section 27
should be repealed. This view has been met by the argu-
ment that the section embodies a well-accepted principle of
English criminal jurisprudence and that there is no reason
why a statement by an accused person which is corroborat-
ed by the discovery of a fact should not be available  for
use against him. We are not prepared on the material
which we have been able to gather to recommend a repeal
of the section. To discard this principle accepted for years
both in British and Indian c¢riminal law would be to impose
a handicap on the proof of ecrime in our courts. The repeal
of the section will also be contrary to the principles which
have been accepted by our courts generally that statements
by accused persons and accomplices could be acted upon, if
corroborated by independent festimony or facts. It may
be that a closer study may reveal some method of preserv-
ing in many cases the valuable evidence of the commission
of a crime consistently with preventing abuse by the police
of this method of adducing proof of the crime. This aspect
of the matter may be considered by us later when the revi-
sion of the Indian Evidence Act is taken up.

However, the recommendation which we have made in
regard to the admissibility of confessions made to superior
police officers in the Presidency towns will necessitate
abrogation of the rule laid down in section 27 in cases in
which- such confessions are admissible. The rule in the
section is, as already stated, in the nature of an exception
to the requirements of the provisions of sections 25 and 26.
As we are relaxing the application of the requirements of
that section in'the case of statements made to superior
police officers in the Presidency towns, there can be no
room for the application of the exception in such cases.

41. There is no statutory requirement that the confes-
sion of an accused person, later retracted, should be
corroborated before it is acted upon. In a large number of

1 A LR, 1947 P. C. 67.
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cases, prisoners who have made lengthy and detailed con-
fessions duly recorded under section 164 Criminal Proce-
dure Code, and have reiterated them in the committing
magistrate’s court resile from these confessions in the court
-of session. The task of the Judges in such cases is made
very difficult. Judicial decisions have therefore laid down
‘the rule that while a conviction on a retracted confession is
not illegal, yet prudence dictates that a conviction should
be based on such a confession, only if it is corroborated by
independent testimony. The rule of practice and prudence
requiring corroboration of a retracted confession has
achieved the status of a principle of law and has been uni-
versally recognised and acted upon. We would suggest
‘that this rule might be given statutory recognition.

STATEMENTS OF WITNESSES DURING INVESTIGATION

42. A police officer making an investigation is authorised Examina-
‘to examine any person supposed to be acquainted with the 31";:'
facts and circumstances of the case. The statement S0y e
‘made to the police officer by the witnesses is generally police,
Teduced to writing. The person examined is bound to
answer all questions relating to the case put to him by the
-officer, other than questions the answers to which ~would
-expose him to a criminal charge or to other penalty. The
‘Criminal Procedure Code of 1882 was slightly different, in
that, it called upon the person to answer the questions
“truly”. The word “truly” has been omitted in the present
‘Code. g

43. The recent amendment of the Code in 1955 has Their
resulted in making the record of such a statement a very'
‘important one. Formerly, a statement made to a police
-officer during an investigation could be used only by the
accused person for the purpose of contradicting the witness
in the manner provided by section 145 of the Evidence Act,
‘The recent amendment has made such a statement also
available to the prosecution with the leave of the court for
‘a similar purpose, In addition, in the procedure relating
‘to the trial of warrant cases instituted on police report, the
magistrate is competent to frame a charge in writing against
the accused, upon a perusal of all the statements recorded
by the police, other documents and after hearing the prose-
cution and the accused. In fact, in such cases the state-
ments recorded by the police form the basis for the
framing of the charge against the accused and the trial. In
all such cases the accused has to be furnished with copies
-of these statements so that he might know at the outset,
the nature and volume of the evidence against him. The
importance of these statements has thus been greatly
increased under the new procedure.

O,

44. There is another point which needs to be noticed.
‘Section 162 provides that no statement reduced to writing
in the manner required by section 161 by a police officer
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shall be signed by the person making it. That was the
position even prior to the recéent amendment. Though the
statement is not required to be signed by him, the witness
can be contradicted by his earlier statement made to the
police if he is called by the prosecution in the inquiry or
the trial.

Amendment ° The difference between the Act of 1882 and the present.
01(; i, Criminal Procedure Code is, that the witness is now under
;_ ’c‘_z) " a duty only to make a statement in reply to questions put.
to him by a police officer in relation to the case but is not
obliged to answer these questions truly. It is no doubt true
that the statement made before a police officer during an
mvestigation is not one made on oath and it does not sub-
ject the maker of it to a prosecution for perjury even if it
is found to be false. However, it is said that it is only
proper that the law should require the witness to speak
the truth even during investigation. The deletion of the
word “truly” seems, it was sajd, virtually to suggest that
the version of the witness need not be the true one. Some
police officers have therefore urged that. the Code should
be amended by reintroducing the word “truly” in section
161(2).

But  the position is not so simple. Under section 177,
Indian Penal Code, “Whoever, being legally bound to fur-
nish information on any subject to any public servant, as
such, furnishes, as true, information on the subject which
he knows or has reason to believe to be false, shall be
punished...... ?” A witness examined by a police officer under
section 161 of the Criminal Procedure Code is “legally
bound” to answer questions put to him with reference to
the case under investigation. 'If the Code continued to be
worded as it was in 1882, requiring the person to answer
such questions “truly”, the witness would become liable to
a prosecution under section 177, if it was shown that the

Not information furnished by the witness was false to his.

advisable. Kknowledge or that he had reason to believe it to be false.
It is difficult enough to get witnesses to speak to facts
relevant to the investigation of an offence; if the threat of
prosecution were to be held over their heads, it might deter
witnesses still further from giving information and seriously
impede the investigation. It might also be, that notwith-
standing that the version of a witness is true, the final
result of the prosecution might be the discharge or acquittal
of the accused; in such an event, the witness’s version might
well be held to be untrue and the witness might become
liable to a prosecution. It is presumably for these and like
reasons that the word “truly” was dropped from the pro-
vision. We are therefore of the view that it is not desirable-
to restore the language used in the Code of 1882.

45. Except for the few amendments introduced in 1955,
&‘e”:g té’_f the Code in this regard is mainly in the same form as in
mentofa 1898, The Code continues to provide that the statement
witness. made to a police officer, if reduced to writing shall not he
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signed by the witness making it. We presume that it was
so provided because of the prevalence of illiteracy among
the people and the incompetence or want of integrity in
the police in the earlier days. It would. certainly be unsafe
to ask a person either to sign or to make a thumb impres-
sion acknowledging the correctness of a statement which he
could not read for himself. It seems to have been assumed
that the police were unreliable. Statements made to them
were not admissible in evidence. Even if a statement pur-
porting to have been recorded by a police officer was
read over to the witness, there was no guarantee that in
the reading over of the statement, a dishonest police officer
would read to him the statement as recorded in fact. All
these reasons, perhaps, justified the enactment of the

provision.

Under the amended Code, the statement of a witness can
be used to contradict him not only by the accused but by
the prosecution as well. If the witness has spoken to a
particular set of circumstances relating to the case when
he was examined by a police officer and later during the
examination in the court he gives -a different version, it is
open to the prosecution to make use of his earlier statement
under section 145 of the Evidence Act. The witness can
accordingly be cross-examined; and if it is intended to
contradict him by the writing, his attention must be called
to those parts of it which are to be used for the purpose of
contradicting him.. Such a procedure cannot possibly
advance the case of the prosecution. At the most the prose-
cution may be able to convince the court that the wit-
ness is a liar. The witness usually protests that his earlier
statement was not properly recorded by the police, that it
was not read over to him (no provision requiring it to be
read over exists) and that he was not aware of what the
police officer recorded. The magistrate has in these circum-
stances to consider generally, having regard to the surround-
ing circumstances, whether what the witness had stated
before the police could be true. But his earlier statement
cannot be treated as evidence in the case merely because
he has been effectively contradicted. If there is other
evidence which goes to support the witness’s earlier version,
the magistrate may, relying on such other evidence, convict
the accused and discard the evidence of the witness who
has been effectively contradicted. If there is no such cther
evidence the witness’s later statement in court would alone
be evidence, which can be acted upon. Notwithstanding the
use of section 145 of the Indian Evidence Act, the earlier
version can hever become substantive evidence. We are
for these reasons not satisfied that the amended provision
s of much use.

46. However, it needs consideration whether in the light
of present-day conditions when the extent of literacy has
substantially increased, it should not be provided that the
statement of a witness should be reduced to writing and

122 M. of Law—48. *
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signed by him, provided the witness is capable of reading
w%xat has been so recorded. Psychologically, persons who
have witnessed the commission of an offence are generally
eager to state the true version, if they are questioned soon
after the commissian of the offence and before their memory
of the events has faded away or other considerations or
influences have worked on them. If the witness is literate—
in the sense that he can read for himself—there should be
no objection to get the witness to sign and date the state-
ment and also certify that he has read it and that it is in
accord with what he stated. Such a provision may act as a
valuable check upon the tendency of the witnesses either
to waver or to be won over by the other side. A greater .
relianice will be placed upon statements so signed and
verified, if it is later found necessary to contradict the wit-
ness in the manner provided in section 145 of the Evidence
Act.

From the point of view of satisfactory investigation,
such a provision may be of great use. The percentage of
acquittals in criminal cases has reached a high figure; and
this is not always due to the police being unable to place
adequate evidence before the courts. What often happens
is, that the witnesses when they appear to give evidence
in courts display a tendency to reduce the effectiveness of
their evidence by deposing to a version different irom that
given by them in their statements to the pciice. The
Inspector-General of Police, Bihar, told us that at least fifty
per cent of the police cases failed because the witnesses
turned completely hostile under the influence brought to
bear upon them by the accused and his supporters.

If, therefore, the law enables the police to get the witness
to sign and date the statement, if the witness can read for
himself what has been recorded, it should go a great way
towards combating the tendency of the witnesses turning
hostile. 'We recommend an amendment to secticn . 162
making such a provision. We are aware that limited as it
is only to literate persons, such an amendment of the law
does not go far; but it would certainly mark a desirable
advance upon the present position.

47. The importance of the statements of witnesses has
been greatly increased by the amended procedure in sec-
tions 207A and 251A of the Code. Among the documents
that are to be supplied to the accused under section 173,
copies of the statements of witnesses recorded by the police
are perhaps the most important. On the basis of these state-
ments, the magistrate will proceed fo frame a charge
and it is on that basis that the accused will have to formu-
late his defence. While making suitable amendments to
the other provisions of the Code in the light of the intro-

- duction of sections 207A and 251A, section 161 has not been

touched. We have therefore to cons.der whether section 161
requires amendment. '
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Under this provision, any police officer making an investi-
gation may examine orally any person supposed .to be
acquainted with the facts and circumstances of the case.
sSuch person shall be bound to answer all questions relating
‘to such case put to him by such officer excepting those
‘which might expose him to a criminal charge or forfeiture.
Section 161(3) runs as follows:

“The police officer may reduce into writing any
statement made to him in the course of an examination
under this section, and if he does so, he shall make a
separate record of the statement, of each such person
whose statement he records”.

“The section does not compel the police officer tu record the
statement of the witnesses examined by him. It is optional
on his part to do so. In what manner the statements should
be recorded is also not specified in the section. He may
tecord merely the substance of what the witness states or
he may make only notes thereof. But if he does record the
statements of witnesses, the law requires that a separate
record of the statement of each witness shall be made.
What we wish particularly o refer to is, that unrestricied
discretion has been given to the investigating officer to
.reduce or not to reduce to writing any statement made to
him in the course of his investigation. The purpose of
:section 173 requiring copies of the statement of witnesses to
be supplied to the accused would be wholly defeated, if the
police officer either does not record the statements or does
it in such a perfunctory manner that the usefulness of the
tecord is lost. It has to be remembered, that apart from
‘furnishing the foundation for the charge, such statements
-of the witnesses are available to the accused as well as the
prosecution with the leave of the Court under section 162 for
‘the purpose of contradicting the witnesses. It seems to
us, therefore, that in the case of persons whom the prose-
cution proposes to examine as its witnesses, the law should
insist that the investigating, officer should record the
‘statements of the witnesses as far as possible in
their own words and that no discretion should be !eft to
him to record or not to record such a statement. 'The
accused person should be entitled to receive a copyv of the
'statements of witnesses who are to be called to give evidence
against him. Unless it is made the duty of the police officer
‘to record the statement and a copy of the statement is
required to be furnished to the accused, the purpose under-
lying the recent amendments of the Code wculd tend to
‘be defeated.

48. We have been informed that considerable difficulty is
‘being experienced by the police officers in obtaining the
presence of respectable residents of the locality at searches
‘made under Chapter VII of the Code. Section 103 requires
‘that the officer about to make a search shall call upon two
or more respectable inhabitants of the locality to attend
and witness the search. He may even issue an order in
-writing to them to do so. A person who without reasonable

Searches,
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cause refuses or neglects to attend and witness a se'archt
when called upon to do so by an order in writing, is liable
to punishment under section 187 of the Indian Penal Code.
The police officers have stated that respectable persons do-
not desire to get involved in searches of this kind and make
attempts to evade being required to act as witnesses. Wh.at»
probably prevents respectable persons from serving as wit--
nesses is the fact, that subsequently they may have to appear
a number of times at the police station or in court to give:
evidence. It is probable that if such witnesses are not
required to attend court frequently and are treated with
proper courtesy they might be available in a larger number.
The difficulty appears to have assumed grave proportions,.
as we were told that on several occasions the police officers.
had failed to obtain the attendance of any persons of “the
locality” and that prosecutions had failed for this reason. It
is obvious that it might sometimes be difficult to get as
witnesses to the search, inhabitants of the locality by reason
of their interest in the accused or other causes. If, for want:
of such persons in the locality, other respectable persons
not of the locality are called to be witnesses to the search,
the search should not be vitiatéd; but nevertheless it should
be for the prosecution to show that no such persons were
available in that locality. We would therefore suggest that.
the law should not insist upon the presence of persons of
the particular locality and it should be sufficient if respect-
able persons, wherever they might be found, attended and
witnessed the search. We suggest that section 103 of the
Code should be amended accordingly.

49. The provisions of the Code of Criminal Procedure lay
special emphasis on the need for the expeditious completion
of investigations. Section 173 provides that “Every investi--
gation under this  Chapter shall be completed without
unnecessary delay”. In the investigation of an offence a
police officer generally arrests a person, Section 61 of the
Code lays down that “No police officer shall detain in
custody a person arrested without warrant for a longer
period than * * * * * ig reasonable and such period shall"
not* * * * * exceed twenty-four hours exclusive of the time
necessary for the journey from the place of arrest to-the-
Magistrate’s Court”. Article 22 of the Constitution makes a
similar provision. Under these provisions, no person can be-
detained in custody beyond the specified period without
the authority of a magistrate. Section 167 of the Criminal
Procedure Code enables the magistrate to direct such.
detention or custody.

50. The opening words of section 167 contemplate that
an investigation into an offence after the arrest of the
accused should normally be capable of completion within
twenty-four hours. Failing that, it is incumbent upon the:
investigating officer, in cases where there are grounds for
believing that the accusation is well-founded, to forward
the accused person to the nearest magistrate, whether such:
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magistrate has or has not the jurisdiction to try the case.
At the same time, he has to forward to that magistrate a
copy of the entries in the diary relating to the case. The
moment the accused person is produced before the magis-
trate, he passes into judicial custody. Thereafter, it is for
the magistrate to decide whether the accused person should
be retained in judicial custody or whether for furthering
‘the progress of investigation he should be placed in the
custody of the police. The magistrate is expected to decide
-the question judicially on a consideration of the facts and
.after considering whether the circumstances of the case
require that the accused should be placed in police custody.
The importance which the law attaches to the liberty of the
individual needs no emphasis. It is in recognition of this
principle that a magistrate, authorising detention in the
-custody of the police is required by the section to record his
reasons for doing so. If the order is passed by a magistrate
-other than the district magistrate or sub-divisional magis-
trate, he is further directed to forward a copy of his order
‘with his reasons to his immediate superior.

51. Under section 167, whatever the nature of the custody
.of the accused person, the magistrate is not competent to
authorise the detention of the accused for a term exceeding
fifteen days in all. The law therefore clearly contemplates
that in the generality of cases, there should be no occasion
for an investigation to be protracted beyond a period of
fifteen days.

52. What should happen at the end of the fifteen days of
remand under section 167 has been the subject of some con-
troversy. If at the end of that period no police report as
required under section 173 is filed, the question arises
whether it is competent for the magistrate to continue to
-detain the accused person in custody. The latter part of
section 167(2) which contemplates an analogous position
states that if the magistrate “has not jurisdiction to try
the case or commit it for trial, and considers further deten-
tion unnecessary, he may order the accused to be forward-
-ed to a Magistrate having such jurisdiction.” Under that
sub-section, if the magistrate having jurisdiction to try the
case or commit it for tridl comes to the conclusion that the
facts revealed by the police diary do not warrant the further
-detention of the accused person, he can order the release of
‘the accused forthwith. If on the other hand he thinks that
there is sufficient reason for believing that the accusation
-or information is well-founded and that further detention of
the accused person is necessary for the completion of investi_
gation into the case by the police, the question arises
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53. It has come to our notice that even 'in such cases,
there has arisen a practice under which magistrates remand.
the accused to custody and authorise his further detention
purporting to exercise powers under section 344 of the
Criminal Procedure Code. It is a matter of doubt whether
section 344 has any application at all at the stage of investi~
gation. It is possible to take the view that the section
applies only to inquiries and trials. It may be said that a

.magistrate having jurisdiction to try the case or commit it.

for trial, acquires jurisdiction only on the presentation of a
police report to him. Section 173 provides that as soon as
the investigation is completed, “the officer in charge of the
police station shall forward to a Magistrate empowered to
take cognizance of the offence on a police-report, a report in
the form prescribed......... ”. It would appear that the police
report can be submitted only after the completion of the
investigation. We understand that in some States a practice
prevails ‘of filing, what are called “preliminary” charge
sheets after the expiry of the fifteen days contemplated by
section 167(2) and the magistrate is then asked to grant a
further remand under section 344. The final report under
section 173 is filed later; sometimes months after the
apprehension of the accused. In such cases, it is a matter
of doubt whether a magistrate can be said to have taken

- cognizance of an offence because police report in the form

prescribed has not been placed before him by the officer
in charge of the police station. The magistrate may no
doubt have jurisdiction to try the case; that has relation
onlly to the nature of the offence and the requirements
contained in Schedule II to the Code. But taking cogniz-
ance of an offence is something different from merely
having jurisdiction to try a case, Broadly stated, a
magistrate takes cognizance of the offence upon a report
in writing of such facts made by any police officer
[section 190 (1) (b)]. Having taken cognizance, the magis-
trate becomes competent to commencé the inquiry or the
trial, as the case may be, and to take steps for the sum-
moning of witnesses and their examination. Section 344
occurs in Chaper XXIV which deals with “General
provisions as to Inquiries and Trials”. Sub-section (1A)
of section 344 states:—

“If from the absence of a witness, or any other
reasonable cause, it becomes necessary or advisable
to postpone the commencement of, or adjourn any
inquiry or trial, the Court may,...... from time to
time, postpone or adjourn the same ............ and may
by a warrant remand the accused if in custody:

Provided that no Magistrate shall remand an
accused person to custody under this section for a term
exceeding fifteen days at a time.”

The language of the section would seem clearly to show
that the. power of remand conferred by it can be exercised
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only after the magistrate has taken cognizance of the
offence and if it becomes necessary thereafter to postpone
the commencement of the inquiry or trial for reasons to
be stated. It seems to us to be difficult to invoke the power
given under this provision in cases where a police report in
the prescribed form has not been filed before the magis-
trate. A preliminary charge sheet clearly will not be a
police report in the prescribed form.

Apparently, however, the explanation to this section
seems to be relied upon by some magistrates in justifying
a remand even in cases which should legitimately come
within the scope of section 167. The explanation reads:—

“If sufficient evidence has been obtained to. raise a
suspicion that the accused might have committed an
offence, and it appears likely that further evidence may
be obtzined by a remand, it is a reasonable cause for a
remand”,

Whatever the true meaning of the explanation, it obviously
cannot be read into section 167 and made applicable at a
stage prior to the filing of the police report.

54. There is a conflict of opinion! on the question whether St?nﬂm
on the expiration of the fifteen déagls specified in section 167 gecisions.
without a police report being filed, the magistrate is bound
to release the arrested person or whether the period of
remand can be extended by the magistrate under his powers
under section 344 Criminal Procedure Code,.

55. It seems to us that considering the scheme of these Amendment
provisions, there is no warrant for the continued detention suggested.
of a person beyond a period of fifteen days under section
167. Nor would section 344 be applicable, till a police report
in the prescribed form has been filed and the court has
taken cognizance of the case. The solution of the difficulty
lies in the Legislature providing specifically for the contin-
gency of a remand after the expiry of fifteen days by an
appropriate provision which, while meeting the needs of a
full and proper investigation in cases of serious crime, will
still safeguard the liberty of the person of the individual.

No doubt serious offences require a much longer time
for investigation; but no one can contemplate an accused
person being kept in custody for months awaiting the
completion of the investigation and the filing of the police
report. We would not have dealt with this matter at suc¢h
length but for the fact brought to our notice that in some
of the northern States, accused persons were being kept
under remand for long periods extending over several
months without any police report being filed in the courts.
If section 344 is to be utilised in such cases, it would mean
in effect, giving an unrestricted licence to the police and

1Rali Charan vs. State, A. I. R. 1955, Allahabad 462.
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the discretion of the magistrate could seldom be effective-
ly exercised. :

In view of the conflict of judicial opinion on the ques-
tion, it is desirable that the law should be clarified by
providing in section 167, that if investigation is not
completed within 15 days and the police are therefore
unable to file the report under section 173, the Magistrate
may in suitable cases remand the accused to custody for
a term not exceeding fifteen days at a time. The law must,
however, fix a maximum time-limit beyond which an
accused person cannot be detained without a police report
being filed before a magistrate competent to take cogniz-
ance of the offence.

56. In . this connection we may point out that in the
United Kingdom even a person accused of a serious offence
like treason or felony cannot be kept in prisen indefinitely
awaiting his trial. The trial has to commence within a
specified period.

If a person is charged with treason or felony “he can
insist upon being tried at the first sessions after his com-
mittal, or if he is not then tried, upon being bailed, unless
the witnesses for the Crown cannot appear. If he is not tried
at the second sessions after his commitment, he can insist
upon his release without bail'. The prisoner can apply
for a writ of habeas corpus which would ensure his being
brought to a speedy ftrial. In this connection we would-
also invite attention to the provisions of Section 497(3)A of
the Criminal Procedure Code. It provides that in cases
triable by a magistrate, if the trial of persons accused of a
non-bailable offence is not concluded within a period of
sixty days from the date first fixed for taking evidence,
such person shall be released on bail unless the magistrate
for reasons to be recorded refuses it.

The Code itself thus contemplates the release of a person

.undergoing trial for an offence if he has been in custody

for some time and the trial has not been concluded.

It would be indeed anomalous that a person should be
entitled under the provisions of this section to be enlarged
on bail after his trial has commenced and yet it should be
permissible to keep him indefinitely in custody at the stage
of investigation preceding his trial.

We would, therefore, recommend that the period during
which a person can be remanded to custody at the stage of
énvestigation should under no circumstances exceed sixty

ays.

SUPPLY OF COPIES TO THE ACCUSED PERSONS

57. What we have already said shows how important to
the accused is the supply of copies of documents referred to

1Dicey’s Law of the Constitution, page 218 (9th edition).
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in section 173. However, we have noticed a tendency to
treat this vital requirement as a mere formality. We have
been shown copies of statements of witnesses supplied to
accused persons which were wholly illegible. The carbon
copies supplied are made in a careless manner so that even
the writer himself would not be able to make out what
he wrote. Counsel have told us that such copies made it
.impossible for accused persons to have any idea of the
evidence against them and that the advantage which the
accused was supposed to derive from these copies being yegiple
supplied to-him, had become illusory in a2 majority of copies.
cases. Such difficulties probably arise only in cases where
there are a large number of accused persons and numerous
copies of the statements and other documents have to be
prepared. -On the other side, while police officers admit
that these copies are not as well prepared as they might be,
they complain that the preparation of these copies has
thrown a very heavy burden upon the police staff. General-
ly, it is the station writer or some other person attached to
the police station who prepares these copies. Additional
staff is employed when the work becomes particularly
heavy. The police officers suggested that in the circum-
stances the court itself might be empowered to prepare
and supply copies to the accused persons. Under section
251A(1) and under section 207A(3), a duty has been cast
on the magistrate ‘“to satisfy himself that® the documents
referred to in section 173 have been furnished to the accused
and if he finds that the accused has not been furnished with
such documents or any of them, he shall cause them to be -
so furnished”. The Magistrate has to satisfy himself in
regard to this matter at the commencement of the trial
or inquiry. Under this section, therefore, the magistrate is
under no duty and has presumably no power to ascertain
“in advance of the date of the inquiry or trial whether the’
copies have been furnished as required. The magistrate
should, in our view, satisfy himself that the copies
supplied are of such a character that the accused is able to
read them and know their contents. If, therefore, on the
date of the inquiry or trial, the magistrate finds either that
copies have not been supplied or that copies supplied are -
illegible, he should direct the police to supply the required
or proper copies and adjourn the inquiry or trial. We have
not been told whether adjournments on this ground have
become necessary in a large number of cases. -We are of
the view that since the law has cast a duty upon the magis- pa0istrar
trate to see that the accused has been supplied with the sﬁpplyc
relevant copies, it would be desirable to entrust the magis- copies.
trate with the duty of supplying the copies to the accused
person. Immediately after the filing of the police report,
the magistrate can after considering the volume of the
papers to be copied, fix the date of inquiry or trial. He
could, thereafter see that the copies are prepared well in
advance of the date of the inquiry or the trial and supplied
to the accused. Additional staff will be necessary whether
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the duty is entrusted to the police establishment or to the
magistrate. The advantage of entrusting this duty to the
magistrate will be to ensure despatch and a proper control
over the copying establishment. If the police establish-
ment is entrusted with this task, the police officers’ investi-
gatory and other functions may suffer by the addition .of
these administrative duties. We therefore recommend that
the Code be amended and the duty of preparing and
supplying copies to the accused persons be laid on the
magistrate, the magistrate being given additional staft for

the purpose.

58. The accused person is also entitled to be supplied
with copies of “all other documents or relevant extracts
thereof, on which the prosecution proposes to rely”. In
some cases, the evidence largely consists of account books
and entries. It is easy to see that in such cases, a large
number of entries, probably covering whole pages of
account books, might be relied upon by the prosecution, If
the law is to be strictly followed copies of numerous pages
of account books will have to be supplied to the accused.
We were told that such a difficulty had to be faced in
West Bengal in some cases. These bulky documents would
be lying in court and could be made available for the perusal
of and examinatiofh by the accused and his counsel. There
seems therefore to be little purpose in requiring copies of
these to be made and furnished to the accused at the cost
of a great deal of labour and expense. Section 173 should
therefore, be amended suitably by vesting a discretion in
the court that in the case of documents considered volu-
minous, the supply of copies might be dispensed with, the
originals themselves being made available to the accused
or his Counsel for perusal, examination and taking notes
in the court house.

59. Our recommendations regarding investigation by the
police may be summarised as follows:—

(1) Thé State Government should undertake a
careful examination of the adequacy of the strength of
the police in relation to the prevalence of crime.

(2) The police, particularly the members of the

investigation force, should be trained in modern methods

- of investigation and the application of science to crimi-
nal investigation.

(3) Refresher courses should be arranged for senior
officers.

(4) The police should be provided with the neces-
sary modern equipment.

(5) Serious offences should invariably be investi-
gated by senior police officers.

(6) As far as practicable, the investigation of a
case should be the responsxbﬂlty of one officer.
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(7) Wherever possible, there should be separate
investigating officers who do not have other duties
than investigation of crime.

(8) Superior police officers should exercise greater:
control and supervision over the investigation carried
out by their subordinates.

(9) The time has not yet come for making con-
fessions to police officers generally admissible in
evidence.

(10) However, a beginning may be made by per-
mitting confessions made to superior police officers in
the Presidency towns and other places of like
importance admissible in evidence in cases which have
been investigated by such officers themselves.

(11) In such cases there should be no scope for the
application of section 27 of the Evidenr® Act which
should be suitably amended.

(12) Before confessions to.superior police officers
are made admissible in respect of any local area, the
judiciary in that area should be separated from the
executive. :

(13) The rule of prudence requiring corroboration
of retracted confessions should be given statutory
recognition.

(14) When a police  officer records a statement-
under section .161 of the Criminal Procedure Code, the
person making the statement, if he is able to read it for
himself should be -required to read what has been
recorded and sign and date it and certify that it is a
correct record of his statement. -

(15) The law should be amended so as to provide
that the investigating officer should record the state-
ment of every person whom the prosecution proposes
to examine as a witness and that the statement should
as far as possible be in the witness’s own words.

(16) Section 103 of the Criminal Procedure Code
‘'may be amended so as to permit-the officers con-
ducting a search to call as witnesses even persons not
residing in the locality.

‘(17) Section 167 of the Criminal Procedure Code
should be amended to enable a magistrate to remand
an accused into custody for a period exceeding fifteen
days if investigation is not completed within that
period. The law should, however, also fix a maximum
period beyond which such a remand cannot be granted.
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(18) The duty of supplying copies of statements of
witnesses, documents and the like to the accused should
be placed upon the court and not upon the police.

(19) The court should be provided with additional
staff for this purpose.

(20) In cases where the documents to be supplied
to the accused are voluminous, the court might be
empowered to dispense with such supply and instead
allow the accused and his counsel to inspect them in
court.



35—PROSECUTING AGENCY—DIRECTOR OF PUBLIC
PROSECUTIONS

1. A Public Prosecutor is appointed by the State Govern- The role of
ment under Section 492 of the Criminal Procedure Code, Public.
generally, or in any case, or for any specified class of cases Prosecutors.
in any local area. His duties principally consist in con- appoint-
ducting prosecutions on behalf of the Government and in ment of
appearing on behalf of the State in proceedings like Public
criminal appeals, revisions and other matters in the Prosccutor.
sessions courts and the High Courts. He is competent 10 gis duties
appear and plead before any court in any case that is and powers.
entrusted to him. He is empowered by law with the con-
sent of the court to withdraw from the prosecution of any
person. Though it is no part of his statutory duties, he
has also sometimes to advise the Police and other Govern-
ment departments with regard to prosecution of offenders,
if called upon to do so.

2. The integrity of a person chosen to be in charge of a pe role of
prosecution does not need to be emphasised. The purpose the, public
of & criminal trial being to determine the guilt or innocence prosecutor.
of the accused person, the duty of a Public Prosecutor is
not to represent any particular party, but the State. The
prosecution of accused persons has to be conducted with

" the utmost fairness. In undertaking the. prosecution, the
State is not actuated by any motives of revenge but seeks
onlv to protect the coxlmunity. There should not there-
fore be “an unseemly eagerness for, or grasping at a con-
viction”.! A" Public Prosecutor ' should be personally
indifferent to the result of the case, His duty should con-
sist only in placing all the available evidence irrespective
of the fact whether it goes against the accused or helps him,
before the court, in order to aid the court in discovering the
truth. It would thus be seen, that in the machinery ot
justice, a public prosecutor has to play a very responsible
role: the impartiality of his conduct is as vital as the
impartiality of the court itself.

3. There was a time when the Public Prosecutor was \o sub-
inclined to regard himself as the right-hand man of the ordinate to
Superintendent of the Police. Occasionally complaints are the Police.
still heard that some Public Prosecutors function as though
they are a part of the police machinery. But we believe
that this tendency has now largely disappeared. Fairly
senior members of the Bar are now appointed Public Prose-
cutors and it is unlikely, that they+ would sacrifice their
independence and self-respect and conduct themselves as
supordinate of the District Superintendent of Police.

1 Anant Wasudeo Chandikar ». The King Emperor A.LLR. 1924
Nagpur 243 at page 24s.
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4. In the investigation of important criminal cases, the
assistance of the Public Prosecutor is frequently sought by
the investigating agency itself. The majority of cases
which are of a simple nature are handled by the police
without much difficulty. Now and again, however, there
arise very important and complicated cases, which require
legal assistance even during the stage of investigation.

Whether any particular link in the chain of evidence is

missing, whether any connected aspect of the matter
requires to be investigated in order to fill up a possible
lacuna in the prosecution case, whether sanction for the
prosecution is necessary and such other matters cause
difficulty to the investigating officers during the investiga-
tion and before they file a police report. When such
difficulties arise, the Public Prosecutor is generally
approached for advice and assistance by police officials.
The Public Prosecutor has however ng power to interfere
in the investigation, nor can he call for the police papers
and scrutinise them or otherwise examine the available
evidence before a report is actually filed in court. This
is somewhat anorhalous. Though he is responsible for the
conduct of the prosecution in court, he has no opportunity
of controlling or shaping the materials on which the case
is to be founded and put before the court.

5. Before we proceed to suggest measures for the
improvement of the Prosecuting Agency, we may outline
the salient features of this organisation in some of-the
States. There is no ' uniformity in the prosecuting
organisation in India. Generally gpeaking, prosecution in
magisterial courts is in the  hands of either the police
cfficials or persons recruited from the Bar and styled
“Police Prosecutors” or “Assistant Public Prosecutors”.
These officers work under the directions of the Police
department. The Public Prosecutor who is entrusted with
the prosecution of trials in sessions courts is under ‘the
general control of the District Magistrate.

In the States of Andhra Pradesh and Madras, however,
the system of police officers functioning as Prosecutors has
been completely given up. Even in the Magistrates’
Courts, prosecutions are conducted by a class of officers
known as Assistant Public Prosecutors who are recruited
from the Bar and are under the control of the District
Collector. There exists in Madras a regular cadre of whole-
time Assistant Public Prosecutors. In Bombay, these
officers, though they are recruited from the Bar, are styled
“Police - Prosecutors”. In the Punjab, the Prosecuting
Agency is a part of the Police Department itself and is
headed by a Deputy Superintendent of Police in charge
of prosecution work in all the Magistrates’ Courts. In
Uttar Pradesh, a Prosecuting Inspector is generally
appointed either from the Bar or from the Police Depart-
ment, if he has worked for three years as an investigating
officer and has either a degree in Law or holds a certificate
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of having passed LL.B. (Previous) examination of the
Allahabad University in the subject of the Indian Penal
Code, the Criminal Procedure Code and the Evidence Act.
In other States, police officers including Head Constables,
who need not possess any legal qualification are authorised
to conduct prosecutions in the Magistrates Courts. They
are called “Prosecuting Inspectors,” or “Prosecutirg Sub-
Inspectors” according to their rank in the Police Depart-
ment. In Bihar, law graduates are recruited both from
the Bar and the Police Establishment for appointment as
Assistant District Prosecutors and they are under the con-
trol of the Police Department. ‘

6. In most of the States, the Public Prosecutors are not In Sessions

whole time employees. In Bombay and Madras, the Public Courts.
Prosecutors are not whole time- Government servants,
They are paid monthly retainers and daily fees for the
work done. They are also entitled to accept private work
subject to certain restrictions. In some of the districts of
the Punjab, Public Prosecutors are whole-time Govern-
ment servants.

7. In England, there is no centralized prosecuting Prosecution
agency. The Common Law theory is that prosecution of Machinery
an offender is essentially the concern of the aggrieved pnoqn4
party. In contrast with this, in Scotland, the right to ’
institute and carry on criminal proceedings is that of the
State. But even in England, the great majority of prose-
cutions are in fact instituted and conducted by the police.

Even where the prosecution is started by a private citizen,

it is normally conducted by the police in all cases of serious

offences. In a preliminary enquiry, the prosecution may

be conducted by a police officer, but serious offences which

cannot be tried summarily are handed over to a Counsel

engaged by the Police through a Solicitor. In the case of

offences of exceptional gravity, the responsibility of
initiating the prosecution lies with an officer known as the
“Director of Public Prosecutions.” He is an official Director of
appointed by the Home Secretary from among barristers Public Pro-
or solicitors of ten years’ standing. He does not conduct $°°¥Ho":
the prosecutions himself, but is generally represented by

a Counsel in court. He has his own legal and administra-

tive staff to assist him. The Director’s main functions are

as follows::— .

(1) He gives advice to police authorities, Govern- His duties.
ment departments, and others;

(2) He prosecutes (a) all offences punishable with
death (b) cases referred to him by Government depart-
ments, if he thinks there should be a prosecution, and
cases which appear to him to be of importance or
difficulty or which for any other reason require his
intervention.

1 The Prosecution of Offences Regulation, 1946 and under the Prose-
cution of Offences Acts, Cited in Archibald Pleading, Evidence & Practice
in Criminal cases 33rd Edition, pages 113-114.
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(3) The Police must report to him certain offences
specified in the Regulations, like offences of murder,
man-slaughter, rape, sexual offences, sedition, public
mischief, bribery and corruption of public servants,
fraudulent conversion by a public official, solicitor or
trustee, and others. The list of such offences is a long

or1e.

8. In respect of these and certain other specified
offences, reports are sent to the Director of Public Prose-
cutions by the chief officer of Police from every police
district. This enables him to keep a check on the final result
of the investigations into these offences. He is also
informed of every case.in which the prosecution for an
offence instituted before examinirig justices or a court of
summary jurisdiction is wholly withdrawn or is not pro-
ceeded with within a reasonable time. In such cases if
the Director is satisfied that some circumstance, e.g.
improper conduct, has arisen in connection with the pro-
posed withdrawal, he can intervene and carry on the
prosecution under his statutory powers.

However, the most important duty of the Director is to
give advice, whether on his own initiative or when asked,
to Government departments, Chief Officers of the Police,
and other officers, in any matter relating to a crime which
appears to him to be of sufficient gravity. One of his im-
portant duties is to advise the investigating agency in
important and serious cases. . Such advice is particularly
sought in matters where technical evidence may be required
e.g. of a medico-legal kind, or where questions arise which
may require examination by an expert accountant or some
scientific expert.

9. In the American Legal System, Prosecutors are
generally elected by the people for a fixed term, and appear
to enjoy 'even greater powers than their counter-parts in
England. The American Prosecutor has the power to
investigate into the case himself. Every Prosecutor has
a separate investigating staff attached to his office. The
District Prosecutor may disregard the police investigation
or he may supplement it with his own. In cases of grave
and heinous crimes, where indictment by Grand Jury is
not obligatory (that is so in many States), the Prosecutor
has the exclusive power to decide, whether to send the
accused for trial or not. Being an elected official, the
District Prosecutor is independent of the police and other
executive influences and enjoys complete discretion in the
matter of initiation and conduct of prosecution. He, there-
fo;e,. occupies an important position in the machinéry of
criminal justice. He exercises considerable initiative in
the matter of investigation, and his concurrent powers of
investigation which the police enable him to exercise an
effective check on police investigation.!

*Meyers : The American Legal System, P. 104 and following pages.
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10. Can we with advantage introduce in India some
useful aspects of the systems that obtaifi in Englafid and
4n United States? o

. 11. We have pointed out earlier, that in most of the &&nm defects
‘States, %é prosecutors in the Magisterial courts are eithér ; Mcm
police officers, who may or may not bé legally qualified, of neryin
members of the Bar; but they all function ds a part of the India. -
Police Department. However experienced the specially
:appointed palice officers might be, want of legal knowledge
or legal qualifications must affect adversely prosecutions
conducted by them. On account of a lack of adequate

knowledge of law, and particulatly of ¢case law and the ldWw
of evidence, such prosecuting officers are not capable of
presenting their cases with ability and effectiveness. = As
compared with counsel appearing for the agcused, who are
all legally qualified and trained, their performance is bound
10 be inadequate. The burden of proving a case is upon
the prosecution, and the prosecution ought to be represent-
-ed by advacates, as able if not abler than the lawyers for
the accused. In any case, there can be little dispute about
‘the genersl principle, now largely accepted, that the pro-
secutbrs ouglit to be legally qualified persons and should
e recruited from the Bar,

12. It must not also be forgotten that a police officer is Limitstiens
generally oné-sided in his approach. It is no reflection of a Polics
ipon him to say so. The Police Department is charged Prosecutor.
with tbq’ebdut'y of the maintenance of law and order and the
Tesponsibility for the j)‘i‘fvéntiqn and detection of offénces.
It is naturally apxious to secur c‘g}cnviet‘ions. Not infre
quently, relevant ‘-witniss}es are iep back by the prosecu.
tion. Intimidation of defénce witnesses is also not unuguya)
“These are the results of an excess of zeal by the pqlice
-officers and a want of a realizgtion of their true function.
But if tig"pq;ity of judicial agmnu tration is to bé main-
-tajned sux:hi conduet must be "s,'cé'r"n%‘ hecked. We have
also been told of police officers of the ower grade in charge
of the prosecutions d%libé’xféiely weakening their cases out
-of corrupt motives. It 'is obvious that by the veéry fact
of their being members of the polige force and the natuire
-of the duties they have to dischgtgé in bringing a casé to
-court, it is not possible for them fo exhibit that degree of
-detachment which is necessary in a Prosecutor. It is to
be reinembered that a belief prevails among g(ﬂice officers
‘that their promotion in the department déperids upon the
‘pumber of convictions they are able to obtain as pre-
‘secuting officers. Finally, the only control or supervisio
of the work of these prosecuting officers is that’ exerciség
by the departmental officials.

13. The Public Prosecutor in India is almost wholly Weakness
-occupied with the conduct of prosecutions in the Sessions of the sys-
‘Courts and in appearing for the State in criminal appeals t®. in

‘or revisions and like matters. Apart from such advisory India.

422 M. of Law—49.

i
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functions as he may discharge when requested to do so by
the District Magistrate or the District Superintendent of
Police, he has no control over the cases before they come-
to the court. Even in the exercise of the power to with-
draw from a prosecution, he is controlled to a large extent
by the District Magistrate or the District Superintendent
of Police. On account of the practice that has prevailed
for a long time, the Public Prosecutor has come to occupy
a subordinate position. Even when he is aware of the
defects in the prosecution evidence, he is not in a position:
to influence the future course of the prosecution. He is
rarely consulted at the crucial stages of investigation and’
has no opportunity of guiding the investigating agency in:
the matter of gathering relevant evidence.

A large number of complaints never come to court for
the reason that the police after investigation report them
to be not worth proceeding upon grounds of insufficient evi-
dence or legal difficulties. It is true that in such cases, the
complainant can himself directly file a complaint. The
propriety of dropping the prosecution in such cases is &
matter that is at present examined only by the depart-
mental officials.  The Public Prosecutor is unable to
interfere in any of these matters, being regarded more or
less as a subordinate official under the control of the District
Magistrate and the District Superintendent of Police.

14. It has been suggested, and we see great usefulness
in the suggestion, that the prosecuting agency should be
separated from and made independent of its administrative
counter-part, that is the Police Department, and that it
should not only be responsible for the conduct of the pro-
secution in the court but it should also have the liberty of
scrutinising the evidence particularly in serious and im-
portant cases before the case is actually filed in court.
Such a measure would ensure that the evidence in support
of a case is carefully examined by a properly qualified
authority before a case is instituted so as to justify the
expenditure of public time and money on it. It would
also ensure that the investigation is conducted on proper
lines, that all the evidence needed for the establishment
of the guilt of the accused has been obtained. The actual
conduct of the prosecution by such an independent agency
will resultqin a fairer and more impartial approach by the:
prosecutor to the case.

15. We therefore suggest that as a first step towards
improvement, the prosecuting agency should be completely
separated from the police department. In every district.
a separate prosecution department may be constituted and
placed in charge of an official, who may be called a
“Director of Public Prosecutions”. The entire prosecution
machinery in the District should be under his control. In.
order to ensure that he is not regarded as a part of the
police department, he should be an independent official,
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directly responsible to the State Government. The depart-
ments of the machinery of the criminal justice, namely the
investigation department and the prosecuting department
should thus be.completely separated from each other.

16. The principal functions of the Director of Public His
Prosecutions should be as follows:— functions.

(1) He should be the Head of the entire prosecuting
machinery in the district and exercise administrative
control over all the Prosecutors in the sessions courts
and in the magisterial courts of the district.

(2) He should arrange for the prosecution of all
cognisable cases, through Assistant Public Prosecutors
and distribute the work among them. He should
himself conduct important prosecutions.

(3) He should receive copies of the first informa-
tion reports in all cognizable cases and also case diaries
and other reports which are at present sent to
magistrate’s courts and -are seldom looked into by
them.

(4) Every police charge-sheet before it is laid in
the court, should be scrutinised in his department so
that, in case any difficulty or lacuna exists in the pro-
secution case, it should be possible to remedy it by
further mvestlgatlon on the lines indicated by his
department,

, (5) He should advise the Police Department, or
other Government Departments at the District level,
on the legal aspects of a case, at any stage of criminal
proceedings, including the stage of investigation. His
advice will be particularly helpful in difficult and
important cases, like cases involving charges of
conspiracy, fraud and forgery, cases based on circums-
tantial evidence and evidence gathered from account
books, especially of firms or corporations.

(6) In important and difficult cases he may, with
the approval of the State Government, engage advo-
cates as Special Public Prosecutors to appear in sessions
courts or even in magisterial courts on behalf of the
State.

(7) Cases in which the police department decides
not to initiate prosecutions should similarly be scrutinis-
ed by his department.

(8) He should examine all cases of acquittals, or
cases where there is a conviction only for a minor
offence, the accused having been acquitted of more
serious offences. This will enable him to find out the
causes of acquittal, and devise methods to avoid mis-
carriage of justice.

(9) He should encourage the prosecutors to consult
him in all cases of difficulty.
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17. It is necessary that the Director of Public Prosecu-
tions should be a full time Government servant and should
not be allowed the right of private practice. The nature of
his duties is such that if he were allowed the right to
gractise privately, his personal interest may clash with the

ue performance of his duties. There have been occasional
complaints, about the failure of part-time public prosecutors
to perform their duties properly and efficiently. Being in
a position to confer favours, they are able to obtain ad-
vantages for themselves in private practice. We therefore
recommend in the interest of integrity and efficiency, that
the practice of appointing part-time prosecutors be
abandoned. :

18. 1t is difficult to suggest a definite pay scale for the

Director, for the conditions vary in each State. But we

think that the present public prosecutors can be drawm
uporn to fill the office of the Director. Taking into account
the fact that the daily fees paid to them are not consider-
dble, there should be no difficulty in arranging the pay-
ment of a fair salary to them. It should therefore be
possible to attract efficient. members of the bar to these
posts.

18. In order to enable the Director of Public Prosecu-
tions to efficienitly perform his funeétions, it is necessary that
he should be assisted by competent legally qualified assist-
ants. We suggest that a separate cadre of prosecutors
may be established in every State and one or two Assistant
Public Prosecutors with the necessary clerical staff could
be appointed to assist the Director of Public Proseecutions
in the discharge of his functions. It is possible that some
of the funections of the Director of Public Prosecutions like
the scrutiny of police reports and the rendering of legal
advice to the pelice department, could be delegated to the
Assistant Public Prosecutors at the sub-divisional level,
subject to the overall superintendence of the Director.

ese are however matters of detail, whiech can be worked
out by the State Governments, having regard to the local
conditions and the nature and amount of criminal work in
each State. We believe that these proposals, if ac¢cepted, .
will go a long way towards strengthening the prosecuting
agency and keeping an effective indirect check on the in-
vestigating machinery.

20. In addition to the Public Prosecutor or the Additional
Public Prosecutor, who looks after the criminal work in
Sessions Courts, Additional or Assistant Sessions Courts,
prosecuting officers needed for prosecuting work in the
magistrates’ courts are also appointed from among the
members of the Bar. So far as we have been able to
ascertain, only in the States of Andhra Pradesh, Bombay
and Madras, does there exist a separate cadre of officers
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known as the Assistant Public Prosecutors. The remunera-
tion paid to the Public Presecutors who are often drawn
from the higheér levéls of the Bar, is not altogether adequate.

" In some of the heavy courts, the whole time of the Public
Prosecutors is taken up by Government work and they have
no time to take up private work. It is therefore
necessary that they should be adequately remunerated.
The Assistant Public Prosecutors in Madras and Bombay,
are full time officers. Their pay is below the level of that
of a District Munsif. In order to better their prospects,
in Andhra Pradesh and Madras, they have been declared
eligible for recruitment as members of the subordinate
judiciary. The remuneration paid to them is even more
inadequate than that paid to the Public Prosecutors. An
Assistant Public Prosecutor or prosecuting officer attending:
to criminal work in the courts: of more than one or two
magistrates, it will be appreciated, carries a very heavy
burden of work. One cannot expect efficiency from these
officers if they are not paid satisfactorily. We therefore
recommend that the conditions of service of and the
remuneration payable to these officers should be suitably
revised. The nature and extent of the revision needed
will be a matter for the consideration of each State Govern-
ment,

21. Qur attention was drawn to difficulties arising from Co-opera-
the lack of co-operation between the Police Department }o°
and the Public Prosecutors.  The Public Prosecutor has prosecuting
to be placed in full possession of all the relevant facts and Agen
documents. In the case of a private complaint, a counsel ;ﬂf. the
‘engaged by a party has the gpportunity of examining all *****
the documents and even of questioning witnesses, so that,
he may be able to place a precise case before the court.

A Public Prosecutor, we were told, is frequently denied
such an opportunity. It is true that he is furnished with
the case diary which contains the statements of the wit-
nesses and with copies of the documents relevant to the
case. But not infrequently, it becomes necessary for
the Public Prosecutor to know more fully what a witness
is likely to say. The statements of the witnesses are
rarely recorded verbatim so that a mere perusal of the case
diary does not give him enough information. Occasionally
also, he wishes to communicate with the investigating
officer in order to acquaint himself more thoroughly with
the facts appearing from the diary and the documents. It
is also important that he should have the assistance of the
police officer in cases where defence witnesses are to be
cross-examined. The Public Prosecutors do not however
get sufficient assistance in these matters. The police
officers appear, to treat the case as at an end, once they have
-completed the investigation and submitted the police report.
“Though the police officers should, in fairness to the aceused,
not adopt a partisan attitude and try to manoeuvre matters
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so as to secure a conviction, it certainly is a part of their
duty to see that all information needed for a proper trial
is furnished to the prosecutor. In our view, it should be
the duty of the Superintendent of Police, as the head of
the Police in the District and as the person intimately
connected with the control of crime, to see that the pro-
secutors are given all the assistance and information they
need at the trial. Perhaps the Public Prosecutor now
regards himself rightly as an officer of court, interested
only in the proper presentation of cases. He does not wait
on the District Superintendent of Police as was done in the
British days. This is as it should be and the Police should
appreciate and accept the new shape of things. Perhaps
a more efficient co-ordination between the Prosecutors and
police officers may be brought about by the acceptance of
our recommendation for the appointment of a Director of
Prosecutions for each district.

Training. 22. It was said that the recruitment of prosecutors from
the Bar had not yielded satisfactory results. An Inspector-
General of Police expressed the opinion that police
prosecutors were better equipped than lawyer prosecu-
tors. The chief advantage, it was said, lay in the
fact that the Police Prosecutor had an intimate knowledge
of the process of investigation; he had also training in other
branches of police work. It seems to us that if this lack
of .acquaintance with methods of police investigation affects
the competence of a lawyer-prosecutor a training for about
six months may be given to him. He may during his
training watch the investigation of cases and learn more
precisely how the police department functions, before a
police report is laid before a Magistrate. The training
should be effective and the recruit should be made acquaint-
ed with those aspects of investigation of cases which would
enhance his usefulness as a prosecutor.

Summary of  23. Our recommendations regarding the Prosecuting
e8-i, agency may be summarised as follows:—

fecomum
dations,
(1) All prosecutors should be legally qualified and
be recruited from the Bar.

(2) The prosecuting agency should be separated
from the Police Department.

(3) There should be a whole-time officer responsi-
ble for prosecutions in each district styled the
Director of Public Prosecutions.

(4) His duties and functions should be as set out
in paragraph 16 ante. '

(5) Under him there should be a cadre of whole-
time prosecutors responsible for conducting prosecu-
tions who may discharge some of the functions of the
Director at the Sub-Divisional level.
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(6) The conditions of service of Public Prosecutors
and Assistant Public Prosecutors should be improved
and their emoluments raised.

(7) Assistant Public Prosecutors should be trained
in the police department for six months,
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36.—~DELAYS IN CRIMINAL TRIALS AND INQUIRIES

1. An important measure, which is bound to result in the-
speedier disposal of criminal cases is the separation of the:
judiciary from the executive. It has been amply demons-
trated in some of the States where it is in force, that it
results in a quicker disposal of cases. In non-separation.
States, the magistrates are frequently compelled to put
aside criminal judicial work in order to attend to urgent
executive duties. Apart from this the expedition which.
can be achieved only by a close and continuous scrutiny
of the magistrates’ work by a High Court Judge, as in
Madras, is possible only if the judiciary is separated and.
put under the control of the High Court.

2. The other causes which occasion delay in the disposal
of criminal cases are not very different from those that
obtain in civil cases. The absence of witnesses, absence of
counsel, adjournments—on adequate grounds or otherwise—
crowded lists and failure to examine witnesses though
present, absence of a system of day-to-day hearing, and-
delay in the delivery of judgments are all causes which lead
to delay in criminal cases also.

3. We have earlier called attention to the reluctance of
witnesses to appear in Courts,. We were informed in several
States, particularly in Bihar and Madhya Pradesh that
witnesses, including the investigating and other police offi--
cers often failed to attend the Courts, and, in consequence,.
cases had frequently {o be adjourned. The adjournments.
caused considerable hardship to the accused, specially if he
was in custody. We were told in Bihar that even sessions
cases had to be adjourned several times on account of the
non-attendance of witnesses. A large number of judicial
officers and lawyers who were examined in Bihar, also-
attributed the failure of witnesses to attend as the principal
cause of the delay in the disposal of criminal cases. It was
said by the judicial officers that the police did not serve:
the summonses in time, while the police stated that the-
summonses were issued too late by the Courts for service:
in time. These, in our view, are matters which should be-
dealt with at the district level by a close co-operation
between. the Sessions Judge or the District Magistrate and
the District Superintendent of Police. The Magistrates.
must undoubtedly share part of the blame for the failure
of witnesses to attend which not infrequently arises from
careless postings, and a failure to examine witnesses who-
have attended court and are present.

The prosecution of cases instituted on police report is
undertaken _by the State. These cases usually involve
offences which need to be punished in the interests of

776
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gociety. The expenses of the prosecution are borne by the
gﬁte. The State provides the Courts and their machinery
and the prosecuting agency. The State, however, overlooks
the important circumstance that if the convenience of the
witness is not attended to and his reasonable expenses are
not paid, the prosecution which has been started in the

nterests of society will suffer for want of the necessary
evidence. -

4. No provision is as a rule to be found in the court
houses for the convenience of the witnesses when they come
to court. In several States the witnesses have to wait
under the trees in the grounds of the court houses or in the
verandahs of the court houses. No protection is provided
to them from the sun and rain. No conveniences of any
kind exist. In some Courts, there is what is known as the
witnesses’ shed, roofed but exposed on all sides. In many
places even this shed is made use of for other court
purposes,

5. The scales of travelling allowance and daily.batta

aid to the witnesses are very inadequate in many States.
t frequently happens that the budget provision for these
expenses and batta is itself inadequate so that it soon gets
exhausted and witnesses attending the courts after the
allotted sum has been expended are not paid even the
inadequate travelling allowance and batta that is
sanctioned.

obtains in the portion of the State of Mysore which consti-
tuted the old Mysore State. It states: “The attendance
of complainants and witnesses at the criminal courts being

Convenience
of witnes-
s€s not con-,
sidered.

Inadequate]
travelling _
allowance.

6. We may in this connection refer to a rule which §° ent

arcas.

a public duty, payment should be made only to such as are yiggore,

poor, or to those who have been put to considerable expense
in attending the court. And, as a general rule, not more than
four annas will be allowed to each witness for every day’s
attendance at the court, or for every day’s journey of ten
miles to and from court.”?

The rule appears to have classified the witnesses into
four classes: the batta being Rs. 3, Re. 1, Annas 8 and annas
4 for each of these classes.

The Inspector-General of Police, Mysore told us that
witnesses attending the magistrate’s courts were not being
paid any travelling allowance or batta at all. He stated
that they were being paid “something” in the Sessions
Court. The officer had served in four States and told us

that Mysore was the only State where witnesses were not
paid any batta.

The majority of the witnesses who appear in magis-
trate’s courts would belong to the classes entitled to pay-
ment at the rate of annas eight or annas four per day. It

! The Criminal Rules of Practice and Circular Orders, Vol. I
XXX, 1934 Edition, page 163. ' ’ ’ @aptes
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is obvious that the amounts provided by the rules cannot
be a sufficient recompense to these witnesses for the trouble
and expense to which they are put. It is idle to talk in
a sanctimonious manner of it being the duty of the citizen
to attend as witnesses in criminal courts when the persons
concerned would by reason of attendance in courts be taken
away from their daily vocations and be put to the expense
of travelling and food during the time that they are attend-
ing the courts. The suggestion that a subsistence allow-
ance of annas four for a day is adequate even for witnesses
of the lowest class is ludicrous.

We are informed that in the State of Kerala a sum of
rupees twenty five is allotted annually to each criminal
court for meeting the expenses of witnesses appearing in
that court. Once the amount of Rupees twenty-five is
exhausted, the witnesses cease to be paid anything at all. It
is not surprising that in these circumstances in that State
witnesses who are served with process very frequently do
not attend court.

A further evil was brought to our notice in this con-
nection. In several of the inferior courts the batta intended
for the witnesses fails to reach them either wholly or in
part. Payments are made by ministerial officers who make
some unwarranted deductions from these monies before
paying them to the witnesses or pocket them altogether.

It is regrettable that while Governments have been
repeatedly expressing their concern over delays in the
disposal of criminal cases, they should forget the difficulties
created by their own action in this respect. It is imperative
that proper conveniences should be provided for the wit-
nesses in court houses and that they should not be herded
together and treated, as they are in some places, as cattle.
It is necessary also to take immediate action to prescribe
adequate scales of allowances for the witnesses and ade-
quate budget provision for such payments. It is neces-
sary also to provide a proper machinery for supervision
so that the witnesses may be assured of the receipt in full
of the allowances meant for them.

8. Even when the witnesses have been served in due
time to enable them to appear before the Court but fail to
do so, the magistrates seldom take any penal action. Under
the Criminal Procedure Code, it is open to the magistrate to
file a complaint and to have the witnesses prosecuted for
non-attendance under section 174 of the Penal Code. Sec-
tion 195 of the Criminal Procedure Code lays down that no
court shall take cognizance of an offence punishable under
section 174 Indian Penal Code except on the complaint in
writing of the public servant concerned. Thus, a magistrate
who has issued a summons for the appearance of a witness
and finds that the witness though served does not appear,
cannot proceed to deal with the witness himself but must

, gl:l a complaint before a competent court having jurisdic-
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9. The recent amendment to the Code has however Sﬁﬂ
introduced a new provision in section 485-A. It provides &4 o
that where a witness who has been summoned to appear procedure
before a criminal court neglects without just excuse Or Code.
refuses to attend, the Court before which the witness is to
appear may take cognizance of the offence and after a sum-
mary trial sentence him to a fine not exceeding one hundred
rupees. This provision is in the nature of an exception to
the general prohibition contained in section 195 of the
Criminal Procedure Code. The Legislature, however,
appears to have overlooked the fact that under section 487,
ne judge other than a Judge of a High Court shall try any
person for any offence referred to in section 195 when such
offence is committed before himself or in contempt of his
authority except as provided in section 480 and 485. Section
480 lays down the procedure for certain cases of contempt
and authorises a criminal court to take cognizance of the
offences specified therein. Section 485 lays down the man-
ner of dealing with a witness or a person called to
produce a document who either refuses to answer questions
or to produce the document required. Except in these two A lsoune.
classes of cases, the Judge of a criminal court or a3 Magistrate
cannot try any person for any offence referred to in section
195. In view of the prohibition contained in section 487, it
appears to be a matter of doubt whether the new section
485A which was intended to confer the power on criminal
courts to deal with a witness who has wilfully absented
himself, has in fact conferred such a power. Section 487
would appear to require amendment so as to create an
-exception in respect of proceedings under section 485A.

10. If section 485A has not altered the position the Stem sc-

‘magistrate would have in such cases to file a complaint tion to be
which would be heard by some other magistrate having
jurisdiction. It is not surprising that the magistrates have
not availed themselves of the power to file complaints
‘against witnesses who have remained absent though served
‘with summonses. Such proceedings if adopted by the
magistrates would throw an additional burden of work
upon them. It is no doubt open to magistrates to issue
‘warrants under which the witnesses can be arrested and
produced before the Court in such cases. In our view
magistrates should not hesitate to adopt this drastic measure
in cases in which the witnesses have wilfully remained
‘absent. Magistrates and Sessions Judges should not hesitate
‘to forfeit the bonds of witnesses who after having been
bound over to appear on a particular day fail to appear.
‘Stern action on the part of presiding officers by way of the
issue of warrants and the forfeiture of bonds cannot fail to
have a salutary effect all round and result in a marked
improvement in the attendance of witnesses.

11. In order that steps could be easily taken against Section'y8y
recalcitrant witnesses, we recommend th);t the sumgmary Qﬂ“i‘f.’
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power contemplated in section 485A should be made avail-
m"‘ able to all criminal courts by a suitable amendment of
section 487. The ¢riminal courts should in all proper cases
utilise this provision to punish witnesses who flout the

processes of courts.

Secvices of 12. Magistrates generally send a packet containing sum-

summonses. monses by post to the concerned police station - within
whose jurisdiction the witnesses reside. Generally no
record is kept by the Station House officer to show the .
receipt of the packet of summonses. Often the police offi-
cers allege that these summonses were not received by them
or did not reach them in time to effect service. In this
connection we may draw attention to certain instructions
framed in the State of Madras. These rules provide that a
magistrate, whenever he has to issue summonses should
hand over the summonses to a police officer of that station
which has to serve them if he appears before him that day
in any connection or is otherwise present in court. This.
would be easy because summonses would be ready in res-
pect of the cases which are posted a fortnight or three weeks
ahead. Ordinarily, the police officers or constables of that
station would appear in the court of the magistrate either
in connection with a pending case or for the delivery of
property or the return of warrants and other purposes, The-
summonses are handed over to the police officer on such
occasions and his acknowledgment is taken in a register
kept for the purpose. A similar register is maintained at
the Police Station in which the receipt of the summonses.
is recorded against the name of the court. Immediate
action is expected to be taken for the service of summonses
and the served copies thereof have to be sent to the Court
in advance of the hearing. Superior Police Officers have
to inspect these registers, with a view {o ensuring that
prompt action is taken on receipt of the summonses. They
are also authorized to look into the register of summonses
kept by the Court and compare them with the police
registers. We have referred to certain other details of this.
method in our chapter on the Supervision of Subordinate
Courts. Similar instructions issued elsewhere would, in
our view, help to avoid delays arising from non-service of
summonses. These instructions will achieve their purpose
only if their working is properly supervised.

Adequacy 13. With the increase in the incidence of crime and in
of Prose- the number of criminal courts, it is obvious that there
cuting should be a corresponding increase in the strength of the
Staff. prosecuting agency. Though it may not be possible, nor
even necessary, to provide a prosecutor for each and every
court, a sufficient number has nevertheless to be made
available so that the trial of the cases may not be delayed
for lack of a prosecuting officer. There have been com-
plaints of such delays having occurred. It is imperative
that the work of courts should not ‘be delayed or impeded

for want of a prosecuting officer.
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In cases where a single prosecuting officer is provided
for two or more courts the practice generally is that _each
court fixes a number of days which are devoted exclusively
for cases arising on police reports. These days are so
arranged that the days fixed by one court. for such cases
do not clash with the days fixed by the other or other
courts. This practice normally enables the prosecuting
officer to move from one court to another and to attend the
different courts on the days fixed by them. But such
arrangements do not always work satisfactorily, as the
number of cases requiring the Prosecutor’s assistance would
fluctuate. This is however a matter which may be arranged
50 as to avoid delays in courts by the local officers such as
the District Magistrate and the District Superintendent of
Police. But it must be pointed out that the provision of an
adequate strength of Prosecuting Officers is essential to the
speedy disposal of the cases.

14. Quite often cases are adjourned in magistrates’ courts Absence of
on the ground that the prosecuting police officer or the the Prosc-
assistant public prosecutor is not present in court. Such cuter.
absence may arise from a variety of reasons. In cases where
the absence is due to an inadequacy of the prosecuting staff,
the only remedy would be to increase its strength suitably.

But even with the existing strength delays can to a large
extent be avoided by a methodical posting of the cases. If
the same prosecutor has to attend more courts than one, it
should be possible to fix definite days in the week in which
a prosecutor is to appear in a particular court and cases in
which his presence i8 required should invariably be posted
to those days.

Similarly in cases which are prosecuted by officers of
departments other than the police it should not be difficult
for the magistrate to ascertain in advance the convenience
of the departmental officers in charge of the prosecution
and to post all cases prosecuted by that department to a
particular date suitable to him.

It may also be pointed out that many cases, particularly
petty ones, need not be adjourned merely by reason of the
absence of the prosecutor. In Madras this difficulty has
been got over by instructions to the presiding officers that
in simple cases when the prosecutor is absent the magistrate
should himself examine the prosecution witnesses on the
basis of the memorandum annexed to the charge sheet
which indicates the facts to which the witnesses are expect-
ed to depose.

15. Cases under special Acts appear to suffer greater Csses
delays.. In such cases the Court has generally to rely onm Under
the police for the apprehension of the accused and the Acts
service ot summonses though in some of these cases such as )
those under the Forest Act, the Excise Acts or the Municipal

aws, the departmental agency also undertakes a part of
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these duties.  Police officers naturally do not display the
gsame amount of interest in these cases which are primarily
the concern of the other departments as in cases under.the
Indian Penal Code, even where the successful conduct of
the prosecution depends to some extent upon the co-
operation of their Department. It must also be noted that.
cases under these special enactments are far more numerous.
now-a-days than formerly. When, as happens fairly fre-
quently, the departmental personnel fail to apprehend the
accused or effect service on the witnesses, the task may
finally be entrusted to the police. The delay arising in the
disposal of these cases only emphasises the need for effi-
ciency in the service of processes, particularly in the cases
handled by the departments themselves.

16. The Court is practically powerless in the matter
because the case has necessarily to be kept pending by
reason of the failure to apprehend the accused or to serve
the witnesses. In some of these cases, espcially petty ones
which burden the files from month to month without any
progress being made for the causes mentioned, the presid-
ing magistrate may well draw the attention of the depart-
ment concerned to the position and suggest a withdrawal
of the cases unless he considers them suitable for taking
action under section 512 of the Criminal Procedure Code.

17. These delays and the way in which they can be
remedied have been examined in the chapter on Super-
vision. We do not wish to repeat what has been stated there,
The problem is essentially one of supervision, capable of
remedy by alert and watchful superior judicial officers.

18. A major reason for delays in the disposal of criminal
cases is undoubtedly the inadequacy of magisterial
strength in the various States.

It is easy in States where the separation of judiciary
from the executive has been effected to ascertain the suffi-
ciency or otherwise of the number of magistrates having
regard to the files of criminal cases. In several such
States we came across heavy magisterial files. This
congestion can be relieved and the necessary despatch in
criminal work achieved only by the appointment of addi-
tional magistrates. In some States we were informed that
even though the High Court and the Government have
recognised the need for appointing more magistrates, the
appointments were not made because of the absence of
buildings in which the magistrates’ courts could be hous-
ed. Clearly, the remedy lies in a greater realisation by
the State Governments of their responsibility in the
matter of the administration of criminal justice.

In regard to the States in which the judiciary has not
yet been separated from the executive, the task of assess-
ing the adequacy of magisterial strength is difficult. The
Chief Justice of Bihar has in a note referred to the
extreme difficulty in assessing the number of magistrates
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necessary as the Executive Magistrates did- not devote

their whole time to magisterial work. The officers are
burdened with both magisterial and executive duties, and

they seem to work on no fixed pattern, their executive

duties very often calling them away by fits and starts

from their magisterial work. Notwithstanding these diffi-
culties, however, we have been able to reach the conclu-

sion that even in these States, the magisterial strength

needs to be augmented. If separation is not introduced,

it would be advisable as far as possible to divide these
officers into two groups and assign some officers to purely
magisterial work while others may be entrusted solely

with executive duties. Apart from yielding other bene-

ficial results, such a division will tend to the quicker dis- Division
posal of magisterial work as an officer will devote himself of
continuously to a particular kind of work. Interruptions
and adjournments due to the urgent demands of mis-
cellaneous executive work, which are a common feature in
the non-separation States, will be avoided.

cers,

~ 19. But unfortunately even where the need for adding Difficulties
to the strength of the magistracy is realised, other ad- Gcommoda.
ministrative requirements, such as buildings seem to stand tjon} etc,
in the way of making adequate provision. We fail to
see "any justification whatever for this situation. If the
proper working of the machinery of criminal justice is
essential, which is not denied, and if for its working we
need more magistrates, the so~called difficulties have to be
faced and overcome. No purpose is served by crying our-
selves hoarse with complaints about the inordinate delays
of the law and blaming the judiciary and procedural laws
for them, when the Government responsible for the ad-
ministration of justice do not appoint much needed addi-
tional judicial personnel even though repeatedly called
upon to do so. What is needed is a radically different ap-
proach to the problem on the part of many of the State
Governments.

We understood that while the arrears in thé Presidency The position:
Magistrates’ Courts in Bombay would justify the appoint- in Bombay}
ment of additional magistrates, there is no place for them 8nd Bihar,
to hold their Courts, if appointed. The problem therefore
becomes a financial one and the Government have to
find funds for building court-houses if suitable buildings
cannot be rented or requisitioned. In Bihar, we learnt
that in six districts in which separation had been intro-
duced, the need for twenty four additional judicial
magistrates was felt as far back as in 1956. In the non-
separation areas, as many as ninety-four more magis-
trates were said to be required. Even so, the Govern-
ment while appreciating the need, were unable to depute
the required number of magistrates “in view of the acute
shortage of experienced officers required for various deve- West
lopment works”. In West Bengal, also the lack of accom- ‘Bengal,
modation has prevented the appointment of more
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magistrates. The problem exists in a more or less acute
form in other States also.

We can only conclude with the observation that the
matter really rests with the State Governments. It is
for them, realising as they do, the need for increasing the
strength of magistrates for the due administration of
justice to make proper provision in this regard as early
as possible.

20. A method by which delays in the disposal of cases
can be reduced and the time of the courts saved has rela-
tion to the large volume of petty cases which the magist-
rates are now-a-days called upon to try. Section 130 of
the Motor Vehicles Act, 1939, provides for the summary
disposal of cases arising under that Act in respect of a
specified class of offences thereunder. The section makes
it possible for the accused person to plead guilty to the
charge by registered letter and remit to the court as fine
such sum not exceeding Rs. 25 as the Court may specify.
We need not refer to the other parts of the section.
Though this Act has been in force from 1939, we under-
stood, that it was not till recently that this procedure was
largely tried in the case of traffic offences in the city of
Madras. It appears that this procedure is not being used
adequately or at all elsewhere. The expedition with
which cases of this kind can be disposed of under this
procedure and leaving the court free to utilise its time for
more important cases, hardly needs emphasis. The
question, that we propose to consider is whether this pro-
c?fdu_re can be extended to a large number of minor
offences.

21. The question has recently been considered in
England wheére a Committee’ wag appointed “to consider
what changes, if any, should be made in the law relating
to the trial of minor offences in magistrates’ courts with a
view to saving the time of the courts and of witnesses
without prejudicing the rights of the defendant, and in
paréicular to recommend whether changes should be
made:—

_(a) to permit a defendant to enter a plea of
guilty without appearing before the Court?............ ",

The Cognmittee began by referring'i to the increase in the
groportlon of road traffic cases. It pointed out, that it
ad “become the practice, in an increasing proportion of
cases, for the defendant not to appear; and it would,
indeed, be unreasonable to require a defendant to cqme
from a distance to appear in a comparatively unimportant
case, since the cost of attending, including the loss of a
day’s work, might well exceed the penalty likely to be
imposed by the justices. The habit of writing a letter to

. Departmental Committee on the Summadry Trial of Minor Offences.
8. Report page 5, para I.
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the court, in lieu of attending, has grown and is now
-widespread, and this saves the time of the defendants,™
It was, however felt by the Committee that there was a
substantial waste of time of the police for the reason that
whether the accused person pleaded guilty or not by post,
‘the police officer had necessarily to attend the Court not
knowing what the plea would be. To meet this difficulty,
the Home Office appears to have issued certain circulars.
In these circulars it -was suggested that the defendants
:should be invited to say whether they intended to appear
. in Court. It was, however, made clear that no defendant
should be sentenced to imprisonment in his absence.
After examining the provisions of the Magistrates’ Courts
JAct, 1952, the Committee came to the conclusion that a
change should be made in the law to permit the defendant
to enter a plea of guilty without appearing before ithe Court,
where the offence is necessarily triable in the magistrate’s
.court and the proceedings were initiated by a summons.

It recommended that the defendant should be permitted
‘to inform the Court in writing that he desired to enter a
plea of guilty without appearing before the Court and-
that "such a plea should be treated as one entered by a
«defendant who had appeared before the Court. The Com-
mittee also recommended as a safeguard that in such cases
-the defendant should be served together with the summons
with a notice inviting him to say whether he wished to
‘enter a plea of guilty without appearing before the Court
.and also with a concise statement of the facts of the case.
The recommendations which the Committee made were
further subject to the condition that where the Court
had accepted the plea of guilty the accused should not
be sentenced to imprisonment and that certain other
.orders should not be passed against him without giving
‘him a further opportunity to appear.

In making these recommendations, the Committee ex-
‘pressed the view, that it was not proper to confine this
procedure to motoring offences. The Committee thought it
would be wrong for any new procedure to apply only to
motoring offences and they understood their terms of
reference to involve the question whether they could
-devise an acceptable procedure by which a plea of-guilty
could be entered by a defendant without appearing before
‘the Courts. They felt that it would be beést to confine the
-operation of any such new procedure to those cases, which
‘the experience of the Courts had shown, could safely be
-dealt with in the absence of the defendant. They, ac- Recom-
cordingly, proceeded to detérmine the class of minor mendations
-offences to which this new procedure coul!d be made ap- on the
plicable. They finally recommended that the procedure miﬁi‘:{'
‘should apply to all offences which are necessarily triable Commit-
:summarily, provided that the proceedings were initiated tee.

1Report page 6, para 6.
‘122 M. of Law—50,
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by the issue, of a summons.}- ‘Their. recommendations were:
given statutory effect by the Magistrates’ Court Act, 1957
(5 and 6 Eliz, 2 Ch. 29).
22. To what offences such a pracedure as is contemplat-—-

application  ed in section 130 of the Motor Vehicles Act, 1939, can 'be:
imjIndia. ~ extended is a matter which calls for detailed scrutiny.

Extension
recom-
mended.

Suggested

procedure.

is procedure has already shown its usefulness in the:
isposal of traffic cases. It should be of equal value in.

cases of breaches of rules or regulations under various.-

local and certain other Acts most of which are,punishable:
with fines only. Though the extension of this proceduxe-
to cases under the Indian Penal Code cannot be recom-
mended without further consideration, its extension to
minor offences created by special or; local Acts; is in our
opinjon- feasible.

23. We may point out that in England, the Committee-
took the view that it was impossible - to catalogue all.
offences to which -the new procedure could be. applied gs-
any such catalogue would become outf of date, almost
overnight and ‘that there was no convincing reason- for.a:
gradual extension. They. therefore formulated. a general

- that the procedure should apply only to proceedings:
inftiated by the issue of a summons; in case of offences not.
punishable with imprisonment; offences punishable with
imprisonment but only on. a second or subsequent . convic-
tion, and offences punishable with imprisonment, on first
conviction; but that it-would not be applicable if the case
warranted the imposition of a sentence - of imprisonment.

" 24.-As indicated; there are a  large number of petty
offences, mostly of a technical kind, in which: the imposi-
. tion of a fine as penalty would meet the ends of justice..
In those cases, where there is,every likelihood of the:
accused pleading guilty, the need for.the examination by
the courts of a large number of witnessés, often public
servants, may be.avoided if the above.procedure is em--
ployed. :

There are in fact a large number of offences which can:
be compounded on.payment of a penalty fixed by the-
prosecuting department; in those cases, the fact that an.
offence has or has not been committed is.not determined.
by a court of law; nor is the penalty to be imposed decid-:
ed by a court. after taking into consideration all:the cir--
cumstances of the case. The existence of such a system of’
composition of.offences in. our statutes provides ample:
justification for applying a procedure similar to that pro--
vided in section 130 of the Motor Vehicles Act, 1939.

25. In all cases suitable to be-dealt with in this manner
g'el recommend the adoption of :the procedure outlined

elow. . ,

The prosecution should initially decide whether the
procedure should be applied. : If the prosecution decides.
toadgqpt the procedure, a summans.should be issued to
the accused, along with a concise statément of the facts ¢

'Report, page 16, para 36, B
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the case :and a notice asking him to state if he wishes
to plead guilty without appearing in Court. The notice
should also .state the fine that would be imposed on his
entering a plea of guilty. The Court in fixing the penalty
would .take into consideration the facts of the case. The
accused person would be at liberty to remit the fine to the
Court by money order. On the fine being received, the
case would stand disposed of. We do not wish to enter
into the further details of the procedure. Assistante can
in this respect be derived from the Magistrate’s Court Act,
1957 (5 and 6 Eliz. 2 Ch. 29). .

26. Some police officers thought that the enforced ap-
pearance of ‘the accused in the Court had a deterrent effect
and should not therefore be dispensed with.. It is wrong
in prindiple to take the view that having to appear in
the Court is by itself a punishment with a deterrent effect.
We do not agree with this view. These petty offéences
are not deliberately committed. The fact that a fine had
to be paid will certainly tend to make the person$ conecern-
ed more careful in the future.

27. It has been suggested that mobile courts shoiild be
established to ensute speedy dispgsal of criminal cases
particularly in the larger cities. We understand that such
a court has been created in the city of Madras and is
working satisfactorily. It deals with a large number of
petty cases 'in which the accused generally plead guilty
and are ordered to pay small fines. A magistrate is re-
quired to go to a particular place at a given time, where
the accused from the neighbouring localities are brought
before him for trial. He works from 7-30 am. to 11 am.
holding court at three different centres during these hours.
In ninety per cent. of the cases, the accused plead guilty.
The cases in which they claim to be tried are transferred
to the regular magistrates. We were told that the mobile
court in Madras disposed of as mahy as 13000 cases in 1954,
36000 in 1955 and 46000 in 1956. In Calcutta also there
is ‘a mobile court, which functions once in a week. We
were told that it was working quite satisfactorily, and that
the system could not be extended because of the insuffi-
cient nimber of magistrates.

28, Having regard to the success of these courts in
Madras and Calcutta, we recommend that such courts be
created in all large cities and towns, particularly where
there arise for disposal a large number of petty cases.
The institution of such courts will reduce the inconveni-
ence to the accused and witnesses, and relieve the regular
magistrates of these petty cases, leaving them time to give
better attention to the more important cases.

_29. Our recommendations regarding delays in criminal
trials and inquiries can be summarized as follows:—

(1) The judiciary should be separated from the
executive to ensure the speedy disposal of cases.

Certain
objections.

Mobile
courts.

Introduc-

tion

TeCOm~
ended.

Summary of
recom-
mendations,
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(2) The rates of batta and travelling allowances
for witnesses attending criminal courts should be
revised.

(3) Adequate budget provision should be made to
enable the courts to pay travelling and other allow-
ances to all avitnesses who attend in ohedience to a
summons.

(4) Provision should be made for the conveni-
ence of witnesses who attend courts.

(5) The provision for summary puhishment of
recalcitrant witnesses in section 485A of the Criminal
Procedure Code should be made effective by a suitable
amendment of section 487.

(6) Presiding officers should not hesitate to take
‘firm action against witnesses who remain absent not-
withstanding service of summons by the issue of
warrants, forfeiture of bonds, and by instituting prose-
cutions.

(7) The measures set out in 'paragraph 12 and
other similar measures should be adopted to ensure
that summonses are served in time.

(8) A strict system of supervision should be
devised -to prevent delays arising from unmethodical
postings. .

(9) Steps should be taken to ensure that cases
under special Acts initiated by departments other than
the police are given necessary attention by the
prosecution.

(10) The strength of the magistracy should be
increased to the required level wherever the existing
strength is inadequate.

(11) Provision should be made for the accommo-
dation of new courts when they are established.

(12) A provision similar to that set out in section
130 of the Motor Vehicles Act, 1939, and explained in
detail in paragraphs 20 and 25 enabling an accused to
plead guilty without appearing in court should be
made applicable to the trial of petty offences under
special and local Acts.

(13) In the large cities, mobile courts on the lines
of those now working in Calcutta and Madras, should
be established. -



37—COMMITTAL PROCEEDINGS

1. Offences triable by a Court of Session are indicated Who may
jn column 8 of Schedule II to the Code of Criminal Pro- commit.
cedure. All Presidency Magistrates, District Magistrates,
Magistrates of the First Class, Sub-Divisional Magistrates
and Magistrates other than Third Class Magistrates em-

wered to do so, may commit a person for trial. A pre-
iminary inquiry is conducted into these cases by such
Magistrates and it usually takes the following shape:

2. The difference between cases instituted on a lice Committal
report and otherwise than on a police report which has Proceed-
been noticed in the trial of warrant cases is, generally },“(;‘l}c‘e"
speaking, maintained in these preliminary inquiries. In ropon
cases instituted on police report the Magistrate on receipt cases.
of the report fixes a date for the inquiry not later than
fourteen days from the date of the receipt of the report
unless for reasons to be recorded, he thinks that a later
date should be fixed. Thereafter, processes to compel
the attendance of witnesses or for the production of docu-

. ments are, if necessary, issued. On the date so fixed, the
Magistrate satisfies himself that the documents specified
in section 173 of the Code have been furnished to the Procedure.
accused. If that has not been done, he takes steps to see
that they are so furnished. The Code provides, that the
Magistrate shall then “proceed to take the evidence of
such persons, if any, as may be produced by the prose-
cution as witnesses to the actual commission of the offence
“alleged”. It is, however, open to him to examine other
witnesses for the prosecution if he thinks it necessary to
do so in the interests of justice.. The accused is at liberty
to cross-examine the witnesses examined by the. prosecu-
tion. After the witnesses for the prosecution have been
examined and the documents considered, the Magistrate
may, if necessary, examine the accused for the purpose of
enabling him to explain any circumstances appearing in
the evidence against him. If on a consideration of -the
prosecution evidence, thg documents and the examination
of the accused and after hearing the prosecution and the
accused, the Magistrate finds “no grounds for committing
the accused” to the Court of Session for trial, he records
his reasons therefor and discharges the accused. If on
the other hand, the Magistrate feels that the accused
“should be committed for trial”, e frames a charge which
is read and explained to the accused. The accused is also
furnished with a copy of the charge free of cost. The
accused is then required to furnish a list of persons whom
he wishes to examine on his behalf at the trial. The
Magistrate thereafter makes an order committing the ac-
cused to take his trial before the Court of Session or the
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High Court, as the case- may be.. The Magistrate. then
summons the defence: witnesses: to: appear before. the:
triall court. The prosecution: witnesses. appearing. before
the Magistrate are bound over to appear when calle\d upon
by the Court of Session. ar the High.Court.

3.. In: cases instituted otherwise than on.a police report, .
the Magistrate proceeds to hear the complainant and all
his witnesses in. the. presence: of the accused. who is per-
mitted to. cross-examine those witnesses. It is open to

- the accused' tp call: witnesses on his behalf.. The accused:

Procedure.

Examina-.
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is then examined. If the Magistrate finds that “there are
not sufficient grounds for comgmitting the accused:person

for trial”, he discharges him. It is open to the Magistrate
to discharge the accused “at any - previous stage' of "the .
case” if; “for reasons to be recorded by such Magistrate, he

considers the charge to be groundless”.. If on the other-
hand, the Magistrate “is satisfied that: there are sufficient-
grounds for committing- the accused for trial”, he frames -
a charge which is explained to the accused. A’list:of wit~ -
nesses- is: then- furnished by the accused. It is open to the

Magistrate to summon and examine any of these witnesses.

The Magistrate then: proceeds to make an -order of com--
mittal unless after hearing the witnesses for the defence:
(examined by him) he is: satisfied  that there-are not

sufficient grounds for committing him, in which event he

cancels- the cHarge and discharges the accused.

4, The provision in- sub-section- (4) of section 207A" of ¢
the Code of Criminal Procedure that ‘“the Magistrate shall
thenr proceed to take the evidence of such persons, if any,
as may-be produced by the prosecution as witnesses to the
actual commission of the offence alleged”, has caused con-
siderable difficulty. The view has been taken by some
High Courts! thiat the section gives a discretion to the prose-
eution as-to which of the witnesses to the actual commission
of the offence it will produce before the Magistrate and
that the Magistrate is not bound to examine even eye-
witnesses to the commission of the crime; if none is pro-
duced by the prosecution though in his discretion he may
do so. Imrsuch cases, the Magistrate, would have to reach
a decision whether-he-should commit the accused or dis-
charge him on the basis 6f the documents placed before
him. Normally, the prosecution would take care to see
that the documents do indicate prima facie the eommission
of an offence so that an order of committal is made by the
Magistrate. On this intePpretation it would be open to
the Magistrate to-commit a person even though not a single
witness to the crime has been produced and he may do so
even in cases where the documents produced show that

there are such witnesses.
5. Sucli an interpretation of this provision will it is

felt, result in practically every accused person being com-

1In re Thirumal Thevar and others A. 1. R. 1958 Madras page 135.
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mfitted. All that the Magistrate will be required to do is to
sée that the accused person has been furnished with the
specified documents, and that these documents disclose the
commission of an offence.” It would also seem that on such
an interpretation, some of the following sub-sections will
no6t have much meaning. If the prosécution do not choose
to examine any witnesses, it is difficult to see how the
‘Magistrate cah "discharge the duty laid on him by the
section. It is true that the Magistrate gitting in the com-
mijttal court is not expected to weigh the evidence in order
to decide whether such evidence is sufficient to ensure a
conviction by the trial court. However, it is his duty
under the .section to form an opinion whether “suech
epidence and documents disclose no grounds for committing
the accused person for trial”. ‘It further becomes his duty,
if he is of such opinion, to discharge the accused. It is
-apparent that if no evidence is called by the prosecution it
will be impossible for the Magistrate to form an opinion on
the “evidence” among other things which he is required to
d6 by sub-section .(6). Similarly, sub-section (7) also
speaks of the framing of the charge following “upon such
evidence being taken, such documents being considered”.
In the absence of any evidence being led by the prosecution
it would seem difficult, if not impossible, for the Magistrate
to comply with the requirements of sub-section (7) also.
Tt appears to us that it could not have been the intention
of the amended section that such a result should be reached
and that the interpretation put on the sub-section (4) of
‘Section 207A is unsound.

_ The interpretation seems to rest on reading the words
“as may be produced” as meaning witnesses who are’
physically brought before the Magistrate by the  prose-
cution. An examination of the preceding provisions of
the Code of Criminal Procedure will show that the words
cdnnot bear that meaning. Under section 170(2) of the
‘Code, when a case is sent to a Magistrate upon an investi-
gation under Chapter XIV, it is the duty of the police
officer to require the complainant and so many of the
. persons who appear to such officer to be acquainted with
the circumstances of the case as he may think necessary, to
execute a bond to appear before the Magistrate as thereby
directed and prosecute or give evidence in the matter.
‘Section 171 inter alia requires that no witness on his way
to a court shall be required to accompany a police officer.
1t is ebvious, therefore, that it is not possible for a police
officer to insist upon a witness accompanying him to the
Court. Normally, it will not be possible for \him to inti-
‘mate a definite date for the appearance of the witnesses in
the Magistrate’s Court for giving evidence because as we
have noticed, the fixing of the date for the inquiry is a
matter for the Magistrate. Sub-section (2) of section 207A
which enables a police officer to apply to the Magistrate
inter alig for the issue of a process to compel the attend-
arice of any witness clearly indicates that in an inquiry.
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under section 207A it is not the police officer who produces:
witnesses but that the witnesses are to be brought before-
the Magistrate by the issue of a process. Having regard to
these provisions, it would appear that the expression in
sub-section (4) of section 207A that “such persons, if any,
as may be produced by the prosecution”, has reference to
the witnesses to the actual commission of the offence who
have been summoned under sub-section (3) of section 207A.

5A. The Calcutta High Court! has also held that sub--
section (4) does not impose a duty on the prosecdtion to
produce before the committing Magistrate all or any of
their witnesses to the actual commission of the offence
alleged. It has, however, held that under the later part

-of the same sub-section the Magistrate has, even in cases:

where the prosecution has not called any witnesses, to form
an opinion whether it is necessary in the interests of justice:
to take the evidence of any prosecution witnesses, whether
they be witnesses to the actual commission of the offence or
not. The Court observed that if the Magistrate did nat
take this course he will be acting illegally as he will be
failing to exercise the power which he is required by law
to exercise.

6. Yet another view? taken by some of the High Courts:
is that the word “may’ in sub-section (4) must, having
regard to the context of the sub-section, be understood as
meaning “shall” and that the prosecution is bound to pro-
duce before the Magistrate all witnesses to the actual com~
mission of the offence alleged.

7. We are clearly of the opinion that the language ot
section 207A vests certain judicial functions in the
Magistrate in the exercise of which he has to form a
judgment and exercise a discretion, which functions he will
be unable to exercise unless the prosecution has led before
him evidence of the witnesses to the actual commission of
the offence, where such withesses are stated to exist. These
difficulties of interpretation seem to have led the Madras:
High Court to issue administrative instryctions to all Com-
mitting Magistrates to examine all important prosecution
witnesses. We accordingly recommend that the language
of sub-section (4) should be altered so as to make it clear
that it is obligatory on the prosecution to examine before
the inquiring Magistrate all witnesses or at any rate all
ir&\portant witnesses to the actual commission of the
offence. :

8. Apart from the considerations mentioned above, the
recording of such evidence by the inquiring Magistrate
would seem to be necessary from another point of view. It

Manickchand Choudhury Vs. The State 62 C. W. N. 94.

,3State V5. Govindan Thampe A. I. R. 1957 Travancore Cochin in
re Kunjan Raghavan & other A. I. R. 1957 Kerala, p. 32 M. Pavalappa V’s.
The State of Mysore, A. 1. R. 1957, Mysore 61. State V5. Ramratan Bhudhan
A. I. R. 1957, Madhya Bharat, page 7. |
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is essential that the evidence of important witnesses should
be recorded at the earliest point of time after the com-
mission of the offence. So long as we retain the committal
stage, the inquiry before the Magistrate would afford the
earliest opportunity for recording such evidence. The
importance of this early record arises from the practice
of witnesses going back upon the, statements made by them
to the police earlier. A statement recorded by the police
under section 161 is not part of the evidence; nor can a
statement recorded under section 164 be used as evidence
except in certain circumstances. The evidence recorded
before the committing Magistrate can, however, be used as
evidence at the trial under section 288 of the Code of
Criminal  Procedure under ‘the conditions therein
mentioned. If a witness to the actual commission of the
offence alleged is not examined in the committal court by
the prosecution, it may be that when he is first examined in
the sessions court, he may resile from his statement made
to the police. The prosecution would thus be denied the
use of valuable evidence and the prosecution may fail.
The accused will also have the advantage of knowing the
case against him. It is thus necessary in the interests of
justice that a provision should be made, so long as we
retain committal proceedings, making it obligatory on the
prosecution to lead before the inquiring Magistrate the
evidence of all or at any rate the important witnesses to
the commission of the alleged offence.

9. The purpose of the recent enactment of section 207A
for the purpose of providing a shortened form of com-
mittal proceedings in Police report cases was, as is well-
known, intended to lead to a speedier disposal of criminal
cases and avoid as far as possible a duplication in the taking
of evidence by the committing Magistrate and the sessions
court. Since this amendment of the Code, a view has been
put forward suggesting that the time has now arrived for
doing away with committal proceedings altogether in these
cases. The main argument in support of this view is that
the accused has, by reason of the documents furnished to
him under the provisions of section 207A, full notice of
what is alleged against him, that no useful purpose is
served by the attenuated committal proceedings now in
vogue and that the case should go straight to the sessions
court which will finally deal with the matter.

10. The views expressed to us in reply &o our
Questionnaire and the oral evidence before us were sharply
divided on this question. One view supported the abolition
of the committal stage altogether so that the sessions court
may be seized straightaway of these police report cases. On
the other hand a large section of opinion emphatically
supported a reversion to the old full committal proceeding.
There was little support for the continuation of the present
shortened committal procedure.

Abolition
of the
commmittal
procedure.

Divided
views,
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There were complaints by certain police- officials as*to:

- the difficulty of complying with the present requirement of

Case for
the old
procedure.

.Benefit to' -

the accused.

Saving of
time of the °
Sessions
Court.

furnishing copies or extracts of documents to the-accused
persons-particularly in complicated cases, where numerous
documents- and -accounts were being Telied on.- On the
other hand,"a number of lawyers who had appeared for
the accused in -the new committal proceedings complained
of the hardly legible copies of the documents: which were
being furnished -by -the police.

_ 11 The main argument of those who advocated a return
to the' old procedure was that the documents and' the evi-
dence- of - such’ witnesses as weie examined by’.the police
did not adequately inform the accused of 'the true nature
of the' case and the evidenceé against him. . The accused
thereby’ laboured ‘under a disadvantage under :the new
procedure. Under the old -procedure all material wit-
nesses were examined before the Magistrate,- so - that
the actused had definite and clear evidence on oath
stating - the facts against him, which gave " him ‘a
clear picture of the case he had to meet. Under the new
procedure, all that he was entitled to have 'were vague
statements made to the police ‘which was not evidence and
which the witnesses could with impuhity alter or impro¥e
upoh when they gave evidence. It wgs further said that
all evidence not being required to be led before the mag-
istrate and the accused not being at liberty to lead evidence
before him under the new procedure, the magistrate was "
hardly in a position to exercise the judicial functions which'
are vested in him under the new procedure, In the result
he acted merely as a recorder of such evidence, as may be
led before him and passed the mfatier on to the Sessions
Court. The result, it is said, is that not only are the mag-
istrate deprived of the opportunity of having before them
material on which they could exercise their discretion to
discharge the accused but they are led tosend to the
Sessions Court, cases which they themselves could well have
dealt with. In the words of the Chief Justice of a major
Higl® Court, “now-a-days, in almost every criminal case
whe¥e the offence involved may be tried either by a mag-
istrate of the First Class or a Court of Session, the Mag-"
istrates invariably commit the case to Sessions and free
themselves of further responsibility in regard to those
cases’. Not unnaturally, cases sent up in this manner to the
court of session without examination result in a large num-
ber of acquittals. This fosters in the public mind a belief
that persons really guilty are being acquitted; and thereby’
the administration of justice is brought into disrepute.

We have already referred in patt to the reasons advaneed
in support of the view that committal proceedings should
be abolished. In a sense, the very arguiments uséd by
those who express themselves in favour of a reversion to
the old system are relied on by those who advocate the
abolition of the committal procedure altogether.’ They
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draw attention tothe very unsatisfactory nature of the new

committal procedure, argue that they serve ne useful pur--

pose and advocate the abolition of committal altogether.

12. Having given careful consideration to the subject-we Abolition -

are of the view that the abolition of the committal proceed-
ings altogether will not bé justified.. We have reached this

conclusion for .the following reasons:::

of committal
proceeding
not’
justified.

(1) There are bound to be a certain number of -

cases brought up before the Magistrate on a police

report in which the Magistrate should, if: he' exercises:

his discretion :properly, discharge the accused and it
would not be right to burden the highly paid judicial
officers who preside over the courts of sessions with

duties which should be discharged by Magistrates.

(2) It would be unjust fo an :accused person
against whom there is no prifue facie case to-deny him
the opportunity of satisfying the magistrate tHatthere
should be no committal” of' the case to thé& court of
session by leading, if necessary, evidence o his'behalf,
To expose a person to the anxiety and expense of a
trial in .a sessions. court on the hearing of a chargde,
which in all likelihood Wwould fail; is a coutse:repugnani

to notions of justice and fairplay.

(3) As pointéd out already, the evidence of wit:
nesses recorded in the committal proceedings’is “of
great value as the earliest record on oath ‘of their state-
ments and“ delays in recording  this' evidence will

encourage the tendency which already! exists in' wit-

nesses to swerve from the truth. :

(4) The - large percentage - of>” acquittals ~which’

results from the magistrates acting merely as conduit

pipes to send the vases on to the sessions'court results
in shaking public confidence' in the administratioh ot

criminal law :and the functioning of criminal courts.

13. The real remedy would, therefore; seem to lié not Toe true -

in doing away with committal proceedings altogether but remedy. -
in making them effective so that they may serve their true
purpose. There is no reason why properly regulated com-
mittal proceedings should kause delays in criminal trials.
In fact the Inspector General bf Police tn Madras stated in
his evidence before us that in *his experience comimittal pro-

ceeding under the old system did not occasion any .consi-

derable delays.-

14, In England, in prosecutions’ for serious offences, " a The Law.
preliminary examination is heéld by an “examining” justice in England.

or justices, also called a magistrate, before the accused is

sent up for trial." This procedure of preliminary examina--

. tion was originally embodied in section 12 of the Criminal
Justice Act, 1925 and now finds a place in a recent consoli-

dating enactment: called the Magistrates™ Courts Act, 1952
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and the rules framed under it. The procedure provided
by it substantially cofresponds to the old committal
procedure, now applicable to cases instituted otherwise than
on a police report. However, there are some points of
difference. The proceedings need not be held in public.
The Magistrate is not strictly bound by the rules of evi-
dence though in practice, the prosecution evidence is led
as at a trial. The accused is entitled to call evidence and
examine himself as a witness. The examining justice or
magistrate decides whether the accused person should be
committed for trial. ’

At the preliminary inquiry the prosecution has to satisfy
the Presiding Officer that there is sufficient evidence against
the accused to justify his being put on trial. The evidence
is recorded in the presence of the accused, each witness
being examined by counsel for the prosecution and cross-
examined by the accused or his counsel. The evidence
of all the prosecution witnesses is reduced to writing and
read over to the witnesses in the presence of the accused
and signed by them. The examining Justice or Magistrate
need not be satisfied that the accused person is guilty before-
he makes an order for committal. His duty is to find “on
consideration of the evidence and on any statement of the
accused”, whether “there is sufficient evidence to put the
accused upon trial by a jury for any indictable offence”.

Notwithstanding the preliminary examination prescribed.
for indictable offences, the trials for these offences are, we:
are informed, not delayed.

-15. The American system -also provides safeguards
against persons being put on trial for serious offences with-
out a preliminary inguiry. There appears to be first a
preliminary examination before a Magistrate “who is under
the duty te bind him” (the accused) “over as soon as he
is inclined on the whole to believe that there is probable:
cause to suppose that he may be guilty”.! This is followed
by an inquiry by the Grand Jury—a body of citizens—
who have to deliberate “as to whether ‘probable cause’ has
been shown—whether enough of showing has been made:
to warrant trying the accused on the charges contained in.
the indictment.””? Only if such cause has been shown, is the
accused to be indicted. The procedure adopted in the
United States thus ensures that the accused gets an adequate:
opportunity of knowing the case of the prosecution before-
he is put on trial. It is also clear that as a result of the two-
inquiries above-mentioned, only persons against whom
there is prima facie evidence of the commission of an offence
are compelled to stand trial. '

16. Our investigations show that a similar practice of
having a preliminary investigation before subjecting a.
*Puthkammer : Administration of Criminal Law, page 93.
*Ibid. page 127.
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person to trial for serious offences is also provided in the
judicial systems prevailing in the Western European
Countries.

17. We may also here advert to the difference in the
phraseolegy of section 207A(6) and section 209(1) which
appears to be significant. Under the former, the Magistrate
is to discharge the accused “if he is of opinion that such
evidence and documents disclose no grounds for commit-
ting the accused person for trial”. Under the laiter, the
Magistrate is to discharge the accused “if he finds that there
are not sufficient grounds for committing the accused
person for trial”. It would appear that the difference in the
language used is deliberate and intended to make the
former provision stronger in favour of a committal. Under
it, even if he is of opinion that the grounds are not sufficient
for committing the accused, the Magistrate would have no
alternative but to commit him, unless he is prepared to go
further and form an opinion that there are no grounds for
commitment. Obviously, the discretion which the Magis-
trate can exercise under the latter provision is wider. ' He
has to bring his mind to bear on the sufficiency or other-
wise of the grounds. We are not aware of the expression
of any judicial opinion on the true construction -of the
language used in the former provision. It'may be that the
use of this phraseology has been in’part responsible for the
Magistrate making committals which have been described
as “practically automatic”.

18. Having regard to what has been sajd above, it may
be suggested that while there is a great deal to be said in
favour of reverting to the old committal procedure, there is
very little to be said in favour of its abolition and perhaps
still less in favour of maintaining it in its amended form.
But we feel that it would not be right to reach definite
conclusions on this question in view of the fact that the
amended committal procedure has.been in operation only
for a little over two years. Greater experience of its working.
has, we think, to be gained before a decision is reached to
make radical changes in legislation so recently enacted.
We are, however, clearly of the opinion that the defects
and difficulties in its working, which we have noticed
above, should be remedied by suitable amendments in
section 207A of the Code. :

19. We, therefore, recommend that—

(a) section 207A(4) may be amended so as to
provide that all witnesses to the commission of the
.crime and all other important witnesses should be
examined in the committal proceedings; and ‘

(b) section 207A(6) may be amended so as to enable
the Magistrate to exercise a judicial discretion whether
.a case should or should not be committed by forming an
opinion whether there are or are not sufficient grounds
for committing the accused person for trial. ‘
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;38~~CRIMINAL APPEALS

11, Under (the Code of Criminal Procedure there is,
generally speaking, a right of appeal, with some excep-
tions which we shall indicate later, from a conviction by

.any court to.a higher court designated in the Code.

2. Formerly, appeals from convictions by a magistrate
of the third class who is competent to impose a sentence of
imprisonment not exceeding one month and/or fine not
exceeding -one hundred rupees, and a magistrate of the
second class who is - competent to impose a sentence of
imprisonment not exceeding six months and/or fine not
exceeding ‘five hundred rupees'lay to the district magis-
trate or to-a first class magistrate invested with appellate
powers. The Code, as amended in'1955, however, provides
that appeals by persons convicted -at a trial held by magis-
trates of these two classes (second and third class) shall
lie to the court of session and may be heard by an additional
session judge or an assistant sessions judge. Appeals from
convictions by a first class magistrate who is competent to
impose a sentence of imprisonment not exceeding two years.
and/or fine not exceeding two thousand rupees also lie to
the .court-of session, but such appeals are heard only by
the sessions judge or an additional sessions judge to whom
they are-made over either by the sessions judge or by the
State Government by general or special order.” Appeals,
however, against orders made under section 122 of'the Code
by these magistrates refusing or rejecting a surety still lie
under section 406A to the district magistrate. We recom-
mend that these appeals should lie to the court of session.

A district-magistrate being only a magistrate of the first .
¢class under the Code, appeals from his judgments and
orders also follow a similar course. But, in cases of con-
viction for an offence under section '124A, Indian Pen- -
Code, appeals lie to the High Court. Further, all appeals
from the judgments and orders of presidency magistrates
whose powers of punishment are equal to those of first class
magistrates lie to the High Court.

‘Appeals ‘from convictions by magistrates who are
specially ‘empowered under section 30 of the Code to
impose sentences of imprisonment not exceeding seven
years ‘also lie to the High Court, if the sentence imposed
by them exceeds four years; otherwise, appeals lie to the
court -of session.

798
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3. Assistant sessions judges are competent to-pass aﬁg&'«ﬂ:cm
sentence of imprisonment for a term not exceeding ten .. ..
years. Appeals from any sentence passed by such judges passed by
for a term exceeding four years lie to the High Court; in the court
all. other cases, appeals lie to the court of session. Appeals of session..
against convictions by a sessions judge - or -an additional
sessions judge who is competent to pass any sentence
authorised by law lie to the High Court. '

4, A person convicted on a trial held by the High Court Appeals
in the exercise of its ordinary criminal jurisdiction can- in fré)mhordem
certain circumstances, appeal under section 411A of the ?—Iigt e
Code; such an appeal has to be heard by a Division Bench Court.

of the High Court.

5. A right of appeal to the Supreme Court from -any Appeals to-
judgment, final order or sentence of a High Court in. a ‘s‘:fpteme
criminal proceeding is also permitted by article 134 of - the Courr,
Constitution, if the High Court certifies that the case is  a '
fit one for appeal and, in certain other circumstances, when
a sentence of death has been passed. In addition, the Cons-
titution has provided for appeals by special leave under
article 136. : '

6. The Code confers a right of appeal not only . against Appeals
orders of ‘conviction but also against certain other orders, 25505
like orders requiring security for keeping the peace or for orders.
good behaviour, orders refusing to'.accept or rejecting
sureties and orders under sections 250, - 486, 476-B, 515, 524
etc. of the Code. . -

7. Though, ordinarily, a conviction by a criminal court is No right
subject to an appeal to a higher court as provided in the :’If agg:t*;lf
Code, there are, however, certain cases in. which the Code cqges. }n'
does. not give a right of appeal. They are: '

(1)-Generally. speaking, where an- accused person
has pleaded guilty in the trial court, such trial court
being. either a magistrate of the first class or a presi-
dency magistrate, a court of session or the High Court,
there.is no. right of appeal except as to the extent or
legality. of the sentence, - (Section 412);

(2) Where a magistrate of the first-class, a district
magistrate or a court of session imposes a sentence of
fine not - exceeding fifty - rupees, there . is no right of
appeal. (Section 413);

(3) There is no right of appeal where a person has
been convicted by a court. of session and sentenced to
imprisonment for a period not exceeding one month.
(Section' 413);

(4) Where: a presidency magistrate, the court of
session for Greater Bombay or the High Court passes
a sentence of imprisonment not exceeding six months
or of fine not exceeding two hundred. rupees, an appeal
is barred by the Code. : (Sections 411 & 413);
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(5) There is no right of appeal when a person tried
summarily has been sentenced to a fine not exceeding
two hundred rupees. (Section 411). T

8. A special provision in the Code, however, enables an
accused person to file an appeal even in the above-men-
tioned cases where the punishment therein mentioned is
combined with any other punishment (section 415) or
where he has been ‘convicted in one trial along with other
persons and an appealable judgment has been passed in
respect of the other persons. (Section 415A).

N

9. It will be observed that an appeal lies in all cases
against a conviction by a magistrate of the second or the
third class. In the generality of cases of convictions by
magistrates of the first class and sessions judges, a single
appeal is provided, except in petty cases and from certain
summary convictions. Unlike in civil cases, there is no
right of second appeal. The High Court has, however, a
revisional jurisdiction which can be availed of by a con-
victed person who has no right of appeal or who has failed -
to succeed in the appellate court. We shall deal with the
revisional jurisdiction and its scope elsewhere.

10. It was represented to us that as a conviction for a
criminal offence is a stigma which may result in far-
reaching consequences to the convicted person in his social
and public life a right of appeal should be given in all
cases. We are unable to agree with this view. We are of
opinion that in not granting a right of appeal in the cases
detailed above, the Code has'proceeded on sound practical
considerations of expediency. The right of appeal which
amounts to a right to a re-hearing is not a natural or
inherent right of any person. It is essentially the creation
of statute. These provisions have been in existence for
many decades and do not appear to have worked injustice.
They make for finality in a number of petty cases. Nor has
our attention been drawn in the course of our inquiries to
any real hardship having resulted from them. The-
demand for their removal appears to us to be based more
on theoretical grounds than on any actual instances of
their unsatisfactory operation. In cases of clear injustice, it
is always open to the person aggrieved to invoke the revi-
sional jurisdiction of the H:gh Court.

11. We may here refer to certain anomalies in regard to
rights of appeal which, in our view, need to be removed.
As set out above, a sentence upto six months’ imprisonment
or a fine upto two hundred rupees by a presidency magis-
trate is not appealable. The main reason for not permitting
appeals in such cases would appear to be that/ the presi-
dency magistrates are or at any rate were at one time,
highly paid officers, generally selected from men of
experience at the Bar or highly experienced judicial
officers. Appeals from sentences passed by them lie to the



801

High Court. The non-appealable sentences which they Powers of
magy pass are, therefore, naturally higher than those of g:;‘g‘i‘;g.
ordinary first class magistrates. They have been exercising

these powers ever since the Code came into existence.
Experience has shown that the institution of presidency
magistrates has been very -useful. Notwithstanding the

recent appointments of junior judicial officers from the

servicé to their cadre, the general view seems to favour the

retention of their existing special powers.

And sessions

But it is surprising that in contrast with the position of judges.

presidency magistrates, the limit of non-appealable
sentences in the case of sessions judges and additional
sessions judges (other than those in Greater Bombay)
should be much lower. These officers are empowered to
impose the extreme penalty provided by law. They are
recruited from persons with a long judicial experience or
from among experienced members of the Bar. Cases which
are normally heard by a court of session are of a very
serious and complicated nature and more difficult than
those tried by presidency magistrates. It may alsc be
pointed out that presidency magistrates other than the
chief presidency magistrate are lower in status than a
sessions judge. It is far from logical that a right of appeal
should exist from a conviction by a judge enjoying a
superior status while no such right is available in respect
of a like sentence passed by a judge of an inferior status.
The limits of the non-appealable sentence that can be
passed by a judge of the city sessions court in Calcutta or
Madras are the same -as those .of sessions judges in the
mofussil and thus lower than those in the case of presidency
magistrates in the same towns. If the denial of a right of
appeal in a certain categories of cases is justified, the rule
should work uniformly. We are of the view that the limits
of non-appealable sentences passed by sessions judges
and additional sessions judges should be raised and made
identical with those (in the case) of presidency magistrates.

12. We have pointed out earlier that under the Code, Appeals
as amended in 1955, appeals by persons convicted on trial gi‘ég;a and
held by second and third class magistrates lie to the court ¢hjrd  class
of session. These appeals can, however, be heard by an magistrates.
assistant sessions judge. Prior to the amendment, such
appeals were heard by either district magistrate or first Rmmt
class magistrate specially empowered in that behalf. The of the law.
reason for this amendment was 1o prevent appeals from
sentences of magistrates of even the lower categories being
dealt with by executive officers like a district magistrate or
a sub-divisional magistrate. .

13. This amendment, though enacted to effectuate a Resulting
very desirable purpose, has resulted in great inconven- inconve-
ience and congestion of work. An assistant sessions judge Bieace and
is generally an officer of the status of a subordinate judge
or civil judge, senior division. On the civil side he has
unlimited - jurisdiction and is also generally invested with
122 M. of Law—51.
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powers to hear appeals from the decisions of munsifs or
junior civil judges. As assistant sessions judge, he is also
competent to try criminal cases punishable with imprison-
ment for a term not exceeding ten years. It has been
recognized that assistant sessions judges have, as a class
been handling very heavy and important cases both on
the civil and criminal side. It is on this class of officers that
the amended Code has laid the additional duty of hearin
appeals from sentences passed by the second and thir
class magistrates. :

14, We are of the view that these subordinate judges
who would also be entrusted with the powers of assistant
sessions judges should not be entrusted with criminal
appellate work in the shape of appeals from second and
third class magistrates as we would prefer them to
devote their entire time to the trial of suits., If, on the
other hand, these appeals are to be heard by sessions
judges or additional sessions judges, it would mean burden-
ing these highly paid and overworked officers with a good
deal of petty work.

15. In States where separation of the judiciary from
the executive has been effected, the amendment of the
Code has not much meaning., The district magistrates have
been under the direct control of the High Court except
in the State of Bombay. In the State' of Madras, the Code
as amended, was, therefore, further amended by Act
XXXI of 1956 which restored section 407 of the Code to its
form prior to the Central amendment. The same measure
was taken in the State of Kerala by Act V of 1957.

In States where separation has been introduced, except
Bombay and parts of Ahdhra Pradesh where there are no
Judicial district magistrates, the entire criminal judiciary,
including the district magistrates (judicial), is under the
control of the High Court and the reason which led to the
Central amendment of the Code has no application.

16. We have, in another place, recommended the imme-
diate introduction of the separation of the judiciary from
the executive in States where it does not yet prevail by
issue of executive orders as in Madras and that Central
legislation providing for a uniform system of separation in
all States be enacted. In the circumstances, the Central
amendment will have to be repealed and the provision in
section 407, as it stood before the amendment, restored.

17. We recommend, however, that till a real system of
separation is introduced in States where it does not exist,
care should be taken to see that the strength of the judiciary
at the level of the assistant sessionhs judge which has to
hear these appeals is suitably strengthened in order that
the other work allofted to these officers does not fall into
arrears. This has, we understand, been done in the Punjab. -
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18. 1t is important that appeals by persons who have Spe:ldy %is-
been found guilty of offences should be disposed of quickly. P2%2. :1
If one of the dbjects of punishment is to deter people from gppeals
committing offences on account of a fear of the conse- essential.
quences, delay in the execution of the sentence against
a person found guilty on appeal would only dull the edge
of the deterrent effect. On the other hand, if a person is
found not guilty on ‘appeal, it is equally important that pe
he should have been spared the agony of a long suspense. within - six
Looked at from any angle, therefore, it is very desirable months in
that criminal appeals should be disposed of far more % ml;l_xgh
expeditiously than most other judicial work. As paper .
books have to be prepared in the High Courts before the
appeal is heard, we suggest that criminal appeals in the
High Courts should be disposed of within a period of six
months from the date of their institution. Greater expedi-
tion can be achieved if suitable administrative arrange-
ments are made, in order that printing is completed within

a month or paper books are cyclostyled instead of being
printed.

19. An examination of the figures reveals, however, a
very disheartening situation in regard to the pace and the
volume of the disposal of criminal appeals in most of the
High Courts. The tables set out below give the figures
showing the institution, disposal and pendency of criminal
appeals in the High Courts of various States in the year
1956 and also the years of institution of the criminal appeals

pending in the various High Courts on the 1st of Janunary
1957, :
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- 20. It will be noticed that in several of the High Courts
the disposal of criminal appeals has not kept pace with the
institution. In fact, an analysis of the statistics for the
years 1853 to 1956 reveals that the pendency of criminal
appeals in the High Courts of Andhra Pradesh, Assam,
Bihar, Bombay, Madhya Pradesh, Orissa, Punjab and West
Bengal has been progressively rising. As many as 3727
criminal appeals were pending in the High Court of Uttar
Pradesh on the 1st of January 1957 and quite a high per-
centage of those appeals had been pending for more than
one year. In Rajasthan.also, some of the pending criminal
appeals are very old. We have earlier referred to the
target of six months for the disposal of criminal appeals
and revisions in the High Courts and strenuous efforts will
be needed if this target is to be achieved,

21. The need to enlarge the powers of a single judge so
as to enable him to dispose of certain categories of matters
in the High Court has been noticed elsewhere. In this
respect, there is a large amount of variation in the practice
of the High Courts. A single judge in Andhra Pradesh,
Madhya Pradesh, Madras, Punjab and Uttar Pradesh
hears all criminal appeals except those in which sentences
of death or imprisonment for life have been passed; in
Bihar and Rajasthan, a single judge hears criminal appeals
in cases in which sentences of imprisonment upto a period
of ten years have been passed; in Assam and Orissa, the
single judge’s power to hear criminal appeals is confined to:
cases of sentences upto one year’s imprisonment; in West
Bengal, a single judge cannot hear criminal appeals in any
case in which there is a sentence of imprisonment whether
substantive or in dafault. The extreme position is to be
found in Bombay and Mysore where a judge sitting singly
is not empowered to deal with any criminal appeal what-
ever,

22. We see no reason why the powers of a single judge
in all the High Courts should not be enlarged so as to enable
him to deal with all criminal appeals except those in which
sentences of death or imprisonment for 1life have been
passed. The evidence before us shows that such a practice
which has prevailed in Madras for a long number of years
and also in other States has worked satisfactorily; it is
difficult to see why it should not work equally well in
other States. The view was expressed by a senior Chief
Justice that to enlarge the powers of a single judge in
criminal cases would be to place the life, the liberty and
the property of individuals in the hands of an inadequately
equipped tribunal. We feel that such a view does not do
justice to the capacity of the judges and arises mainly
from the long practice in some of the States that all
criminal matters should be disposed of by a Bench of
judges. The adoption of the practice we recommend will
greatly help in removing delays and in economising judge-
power so that the targets we have indicated elsewhere for
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disposal of the work in the High Courts will be reached. It
should, of course, be open to particular High Courts to
Erovide that criminal appeals of a certain category should

e heard by a Bench of two judges if the state of work and
the judge-power in that High Court enable it to so provide
cansistently with maintaining expedition in all other
classes of work in the manner indicated by us.

23. In this connection we would like to draw attention
to a practice obtaining in the Bombay High Court with
regard to the disposal of criminal appeals. There is a con-
vention in that High Court by which all ready criminal
matters are disposed of bhefore the court closes for the
vacation at the end of a term. If necessary, two or even
three Benches are constituted so that all pending criminal
matters which are ready are disposed of.

We feel that if such a practice is established in all the
High Courts and an effort is made to clear off all pending
criminal matters by deploying as many judges as are
necessary, there would be no likelihood of the High Court
falling into arrears in this important branch of its work.

24. The position in regard to criminal appeals in the Delays in
courts of session in the various States during the year 1956 scssions
appears from the undermentioned Table. courts.
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It will be noticed that in the States of Bihar, Madhya Pra-
desh and Uttar Pradesh, there are pending before sessions
courts a large number of appeals more than a year old,
Uttar Pradesh again showing the largest number by far.

25. There is no reason whatever why, in States where Time for
proper supervision is exercised by the High Courts, there silspgsal!
should be any arrears in criminal appeals in the courts of & 25
session. In Madras, a system ‘of such rigid supervision ’
prevails that one finds the average duration of criminal
appeals in the sessions courts during the years 1954 and
1955 was only 32 days. In 1956 the average duration was
as low as twenty-two days, notwithstanding the fact that
sessions courts in that State do not hear criminal appeals
during vacations. In Andhra Pradesh also, the average
duration of criminal appeals during the years 1954 and
1955 ranged between thirty-eight and forty days. Though
some High Courts have fixed and have been able to achieve
a target to thirty days for the disposal of these appeals, - in
order to be on the safe side, we recommend a target of
sixty days from the date of filing the appeal to the date of Sixty
disposal. That should not, however, prevent courts from days.

" aiming at the ideal target of thirty days. ’

26. We may, in this connection, invite attention to the
practice prescribed by the High Court of Madras for the
disposal of criminal appeals by magistrates which has, with
some modifications, been observed by the sessions judges
in the disposal of appeals in that State. It is the observ-
ance of this practice which has enabled the subordinate
judiciary in that State to dispose of eriminal appeals with
an average duration of thirty two days.

In the first place, all jail appeals are subjected to a
close scrutiny outside court hours and notice is issued only
in proper cases. If it is decided to admit the appeal, ‘it is
posted for hearing within a week or a fortnight, after con-
sulting the public prosecutor, and the records are
immediately sent for. When a memorandum of appeal is
presented by a lawyer, it is received and scrutinised by
the magistrate personally. If he considers it to be a fit
case for disposal under section 421 of the Criminal Proce-
dure Code, he takes it up immediately and asks the
appellant or his Counsel to commence his arguments. If Me‘h":l °ff-
an adjournment is asked for, a short adjournment of less g;%’;s,s °
than a week is granted, the date being fixed in consultation )
with the Counsel. In cases where the magistrate decides
to admit the appeal and issue notice to the State, he fixes
the date immediately in consultation with the Counsel for
the appellant and public prosecutor. The fixation of dates
in this manner by the judge himself after looking into his
diary and consulting the convenience of Counsel avoids
adjournments of criminal appeals.
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A period of thirty days is fixed by the rules as the
maximum period for the duration of criminal appeals. In
all cases where an appeal has been pending for over thirty
days, an explanation has to accompany the judgment as
also a statement of dates which, under the rules, has to
accompany every judgment and which is called the
calender statement. The judgment and the calender

statement have to be submitted to the superior court in

every case,

The observance of this practice has resulted in the
average duration of appeals in the court of magistrates who

do not enjoy any vacations to be as low as seventeen days
in 1955 and sixteen days in 1956.

27. A large body of evidence before us shows the rising
proportion of the number of acquittals in criminal cases in
recent years. This led to our attention being drawn to the
provisions of the Code in regard to appeals from acquittals
and the recent amendments made in the law in regard to
such appeals. Comments were also made by certain wit-
nesses on the uncertainty in the law as to how appeals
from acquittals were to be dealt with by the courts which
had arisen by reason of certain recent decisions of the
Supreme Court. It becomes, therefore, necessary to deal
generally with the law relating to appeals from acquittals
with particular reference to the views expressed in regard
thereto by certain State Governments, and the uncertainty
which is said to have crept into the law on the subject.

28. The principle of  permitting appeal against an
acquittal has been condemned on numerous occasions as
being contrary to the Western ideas of justice and un-
paralleled in the jurisprudence of any country. The matter
was, on more than one occasion, considered by the Gov-
ernment of India who came to the conclusion that the right
of appeal against acquittal was justified by the circums-
tances in this country. Indeed, the question of amending
the law in India in certain respects was raised, particularly -
so as to require that in the case of appeals against acquittals
the appellate court should be satisfied that the order of
acquittal was “clearly wrong”. That attempt, however,
failed and the law has remained unchanged except for
recent amendments made by Act XXVI of 1955 which will
be referred to later. Thus, appeals against acquittals stand
under our law on the same footing as appeals against con-
victions except that such appeals can be filed only by the

State or by a private complainant with the special leave of
the High Court.

29. However, the right to file an appeal against an
acquittal which till recently could be exercised only by the
State Government has, as a matter of principle, been avail-
ed of only in exceptional cases and when public interest
and tranquillity required it. The power of appeal against
acquittal has been described by a State Government as “a
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special provision in the Government Armoury which is
judicially reserved for exceptional occasions and which is
to be used only after most anxious consideration in cases
which are themselves of great public importance or in
which a question of principle is involved. The Govern-
ment therefore have a responsibility not to dull the edge of
this salutary weapon by utilisation in cases which are of no
general interest and importance or unless it is shown con-
clusively titat the inference of guilt is irresistible or in
which the indications of error in the judgment of the lower
court are such as to produce a glaring and positive mis-
carriage of justice of grave nature which is derogatory to
the reputation of the Judiciary and detrimental. to the
. common interest of society”. In accordance with the
principles so laid down, before directing the public prose-
cutor to file an appeal against acquittal, the State Govern-
ment directs the Legal Department to scrutinise the case
and it is only after such scrutiny, if the case is found to
be a fit one for being taken in appeal, that the public prose-
cutor is authorised to file the appeal.

30. Act XXVI of 1955 has, however, introduced amend- Right of
ments to section 417 Code of Criminal Procedure which complainant
enable a private complainant to appeal against an order of ° alﬁl“" ap-
acquittal after obtaining special leave from the High Court. pesl
A period of limitation of sixty days has been prescribed for
filing a petition to obtain such leave. In the event of a dis-
missal of the application for special leave, no appeal can
be filed from the order of acquittal;  thus, in such an event,

the State Government would be precluded from filing an
appeal.

31. We have obtained from all the High Courts figures
relating to the number of petitions by complainants for
special leave to appeal against orders of acquittal in crimi-
nal cases and the number of cases in which leave has been
granted. The percentages of successful petitions vary from
fifteen to over sixty per cent.

However, we have not. been able to obtain "information
as to the number of cases in which the appeals instituted
on such special leave have been ultimately successful. In
the absence of such information and on the basis of the
figures now available to us, it is not possible for us to come
to a conclusion as to whether the existing provision for the
grant of such leave should be continued. It would be
desirable to watch the working of this provision for some
time and obtain information as to the number of successful
appeals filed after obtaining such special leave. It would
then be possible to come to a conclusion in regard to the
value of this newly enacted provision.

32. Under section 421 of the Criminal Procedure Code, Section 421
the appellate court is competent to dismiss an appeal Cr. P. C.
suramarily “if it considers that there is no sufficient ground
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for interference”. This provision is applicable both to
appeals from convictions and to appeals from acquittals.
The power of the appellate court in disposing of the appeal
if it does not act under this section (421 of the Criminal’
Procedure Code) is laid down in section 423. It states “the
Court may if it considers that there is no sufficient
ground for interference, dismiss the appeal, or may

(a) in an appeal from an order of acquittal, reverse
such order and direct that further enquiry be made, or
that the accused be retried or committed for trial as
the case may be, or find him guilty and pass sentence
on him according to law”.

It will be noticed that so far as the powers of the appellate
court are concerned, there is no difference between appeals
from acquittals and appeals from convictions.

Summary 33. It has been suggested by the State Government of
dismisssai Uttar Pradesh that the frequency with which appeals
of Govt. against acquittals filed by the public prosecutor under the

v»“PP.ezlts directions of the State Government are being summarily
‘,cgqlu"imls_ dismissed under section 421 is a matter of grave concern to

the State Government and that, therefore, such appeals
should be excluded from the operation of section 421. It
has been claimed that these appeals are filed after very
careful scrutiny of the records by the law officers of the
State and only when public interest or public policy
requires that the correctness of the decision should be
challenged before the appellate court. The view has been
expressed that the summary dismissal of these appeals filed
after careful deliberation by the law officers of the State is
detrimental to the prestige of the State and that there
should be an amendment of the law which would prevent
appeals' so filed from being rejected summarily without
hearing a full argument on behalf of the appellant State.
In substance, the stiggestion amounts to taking away the
court’s power of summary dismissal under section 421 in
dases of appeals against acquittals filed by the State.

This appears to us to be a curious and startling sugges-
tion. There appears to be no reason in principle which can
call for the State being differently treated from any other
appellant. It is only right that the Judge before whom the
appeal comes for admission should have as much right to
test the merits in a Government appeal as in any other
appeal. It is perfectly open to counsel for the appellant
State to satisfy the judge at the preliminary hearing that
the appeal deserves admission and there would appear to
be no warrant for suggesting that the court would not hear
counsel fully at that stage if he wishes to be so heard. If,
before the filing of these appeals, the matter has been care-
fully thought over by the Legal Department of the State, it
should be easier for Counsel for the State to put all his
points of view to the admission judge and induce him to
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admit the appeal. It is a matter of doubt whether sufficient
attention is given by the Legal Department of the State
before taking a decision to file the appeal. At any rate, the
courts which have summarily dismissed some of these
appeals do not think so. Desai J. of the Allahabad High
Court observed in a case “I do not consider that this was an
appeal which should have been filed by Government.****
They should not have filed an appeal when there is no evi-
dence at all against the accused. If Government do not
like their appeals to be dismissed summarily it is obvious
that they should not file appeals which merit this fate.
The Court makes no distinction between appellant and
appellant”.!

34. The evils of accepting the suggestion made by the Power of
State of Utfar Pradesh are obvious. Even in cases where jt summary
appears to the High Court at the admission stage that the Somissal
appeal has no merit, notice would have to be issued to the continue.
accused 'person and he would either have to . be kept in
custody or enlarged on bail. He would be put to the
expense of entering appearance and of engaging counsel.
Ultimately, it may well happen that the High Court will
dismiss the appeal without calling upon the respondent
accused to reply. All this would cause unjustified harass-
ment to the accused. We have, therefore, no hesitation in
rejecting this suggestion.

- 35. We shall turn now to the question of the uncertainty powers of
in the law said to have been created by certain recent deci- tCI:‘: m_I;Iish

sions of the Supreme Court. vader sec

. tion I;;I7C
Prior to 1934, High Courts in India had expressed S

differing views in regard to the principles on which they
should dispose of an appeal against acquittal under section

417. In 1934, the Judicial Committee of the Privy Council
granted leave to appeal in a case specifically “in order that

the difference of judicial opinion, which it was alleged
existed, might be resolved”? Though a large number

of authorities was cited before the Privy Council, Lord View of the
Russel of Killowen who delivered the judgment of the Privy
Board, without referring to any of the cases, summed up Council
the legal position which followed from a construction of the
relevant sections of the Code in the following words:

“There is in their opinion no foundation for the
view, .apparently supported by the judgments of some
Courts in India, that the High Court has no power or
jurisdiction to reverse an order of acquittal on a matter
of fact, except in cases in which the lower court has
‘obstinately blundered’ or has ‘through incompetence,

1State 9, Ganga Sahai, A, I. R. 1953 Allahabad 211 at page 213.
3Sheo Swarup and orhe1s v. Emperor, A, 1. R, 1934 P. C,, 227 at 2238,
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stupidity or perversity’ reached such ‘distorted conclu-
sions as to produce a positive miscarriage of justice’ or
has in some other way so conducted itself as to produce
a glaring miscarriage of justice, or has been tricked by
the defence so as to produce a similar result.

“Sections 417, 418 and 423 of the Code give to the
High Court full power to review at large the evidence
upon which the order of acquittal was founded, and to
reach the conclusion that upon that evidence the order
of acquittal should be reversed. No limitation should
be placed upon that power, unless it be found express-
ly stated in the Code. But in exercising the power
conferred by the Code and before reaching its conclu-
sions upon fact, the High Court should and will always
give proper weight and consideration to such matters
as (1) the views of the trial judge as to the credibility

. of the witnesses; (2) the presumption of innocence in
favour of the accused, a presumption certainly not
weakened by the fact that he has been acquitted at the
trial; (3) the right of the accused to the benefit of any
doubt; and (4) the slowness of an appellate court in
disturbing a finding of fact arrived at by a Judge who
had the advantage of seeing the witnesses.

“To state this however is only to say that the High
Court in its conduct of the appeal should and ~ will act
in accordance with rules and principles well known
and recognized in the administration of justice”.

These principles were reaffirmed by the Judicial Com-
mittee of the Privy Council in a later decision.!

36. Judging from its reported decisions, the question
seems to have first arisen before the Supreme Court in
March, 1950, shortly after its establishment. The matter
was heard by a Court of six judges, judgment being
delivered by Fazal Ali J2 He referred with. approval to
the decision of the Privy Council in Sheo Swarup’s case as
containing ‘“the true position in regard to the jurisdiction
of the High Court under section 417 Cr.P.C. in an appesl
from an order of acquittal”’? The judgment also stated
that the court could not “support the view which has been
expressed in several cases that the High Court has no
power under section 417, Criminal Procedure Code to
reverse a judgment of acquittal unless the judgment is

INur Mohammad v.. Empreror A. I. R. 1945 P. C. 151, Lord Than-

kerton delivering the judgment of the Board and referring to the earlier deci-
sion stated :

........ there really is only one principle, in the strict sense of the
word, laid down there ; that is, that the High Court has full power
to reveiw at large all the evidence upon which the order of acquittal
was founded, and to reach the conclusion that upon that evidence
the order of acquittal should be reversed’ at page 152.

*Prandas v. the State A. I. R. 1954 S. C. 36.
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perverse or the subordinate court has in some way or other

misdirected itself so as to produce a miscarriage of

justice”.!

A similar view was expressed by Kania C. J. in
delivering the judgment of a Bench consisting of himself
and Patanjali Sastri and S. R. Dass JJ. in January 1951.2
In that case, the ‘High Court had reversed an order of
acquittal and eonvicted the accused. The Supreme Court
set aside the conviction and restored the acquittal.

The question again came up before the Supreme Court
in a case which though reported in 1953 was decided in May
19513 The court, in that case, threw no doubt on the
principles accepted by it in the earlier cases and recognized
the right of the appellate court in such appeals to review
the evidence and reach its own conclusion on facts. It
was, however, pointed out that the presumption of innocence
of the accused continued right upto the end and that great
weight should be attached to the view of the trial judge

who had the opportunity of seeing and.hearing the wit-
nesses.

37. The Supreme Court had occasion again to deal
with the powers of the court in an appeal against an
acquittal in 1952.* Curiously enough, in the decision of
‘this case the Supreme Court made no reference either to the
decision of the Privy Council in Sheo Swarup’s case or its
own three earlier decisions. The court observed that “the
presumption of innocence of the accused is further rein-
forced by his acquittal and the findings of the trial court
can be reversed only for very substantial and compelling
Teasons’.

38. The Supreme Court appears by this decision to have
applied two new principles in considering eases of appeals
from acquittals. It seems to have laid down that in dealing
with such appeals, the court is faced, not with the normal
presumption of the innocence of the accused, but a higher
presumption or a further reinforced presumption arising
out of thé order of acquittal made in his favour. It also
seems to lay down that in such cases, the findings of fact
of the trial court cannot be dealt with and departed from
as in an ordinary appeal but that they can be reversed only
for “very substantial and compelling ~reasons”. These
doctrines, which appear to be a departure from the decisions
of the Privy Council and the earlier decisions of the
court, have created doubts in the minds of the High- Courts
and have led them again to apply to these appeals
principles similar to those which were rejected by the

Privy Council and the Supreme Court itself in the decisions
mentioned above.

1Prandas v. The State, A. I. R. 1954 at 38.

~ *Tulsiram Kanu v. The State A. I. R. 1954 S. C. 1.
$Wilayat Khan v. State of U. P, A. I. R. 1953 S. C. 122.
4Surajpal Singh & others v. The State, A. I. R. 1952, S. C. 52.
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39. Since the decision in Surajpal Singh’s case, there
have been several decisions of the Supreme Court which
have dealt with this question. Some of the judgments con-
tent themselves with reiterating the principles laid down
by the Privy Council in Sheo Swarup’s case while others
refer to the further reinforced presumption of innocence
and the substantial and compelling reasons referred to in.

Surajpal Singh’s case. It appears that in deciding some of
: these cases, the court had not before it some of its own

Acceptance
of the
doctrine of
““compelling
reasons”’,

previous decisions. This seems to have led to the use of
expressions which seem to law down divergent principles.!

40. The doctrine of the need for the appellate court to
have “very substantial and compelling reasons” before it
could proceed to set aside an order of acquittal seems
finally to have received unequivocal acceptance at the
hands of the Supreme Court in 19552 In that case, the:
court referred to Surajpal Singh’s case and followed it.
The court was divided, the majority consisting of Bose and
Chandrasekhara Aiyar JJ. stated the legal position in
regard to appeals of this character in the following words:

“It is in-our opinion well settled that it is not
enough for the High Court to take a different view of’
the evidence; there must also be substantial and com--
pelling reasons for holding that the trial court was
wrong * * * * if the trial court takes a reasonable view
of the case, interference under section 417 is not
justifiable unless there are really strong reasons for
reversing that view”.

The dissenting Judge Venkatrama Ayyar J. traced the:
differing legal views expressed on the subject by the High
Courts before Sheo Swarup’s case and referred with
approval to the judgment of the Judicial Committee in that:
case. After referring to a number of decisions, the learned

A]

1*C. M. Narayan vs. State of Travancore-Cochin JA. I. R. 1953, S. C.
478 (decided on 10-11-1952).

**Pyran vs. The State of Punjab A. I. R. 1953, S. C. 459 (decided on.
13-11-1952).

*Zwinglee Ariel gs. State of Madhya Pradesh A. I. R. 1954, S. C. p. 15§
(dated 3-12-1952).

**Ajmer Singh vs. The State of Punjab A. I. R. 1953 8. C. 76 (decided
on I10-I12-1952). : .

**Trimbak ps. State of Madhya Pradesh A. I. R. 1954 S. C. 39.
s *Rao Shiv Bahadur Singh vs. State of Vindhya Pradesh A. I. R. 1954,

. C. 322.

*Madan Mohan Singh vs. State of Uttar Pradesh A. I. R. 1954, S. C.
637. ’ .

*Bansidhar Mohanty vs. State of Orissa A. I. R. 1955, S. C. 58s.

*Atley vs. State of Uttar Pradesh A. I. R. 1955, S. C. 807.

**Surjan vs. State of Rajasthan A. I. R. 1956, S. C. 425.

Cases marked ** seem toffollow Surjpal Singh’s case: those marked * Sheo
Swarup’s case.

sAher Raja Khima vs. State of Saurashtra A. I. R. 1956, S. C. 217.
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Judge took the view that there was no scope for the appli-
cation of “the doctrine of compelling reasons”. He referred
to the use of these words for the first time in Surajg?l
Singlcll’s case and proceeded to analyse its implications. He
stated:

“Do the words ‘compelling reasons’ in the above
passage import a limitation on the powers of a court
hearing an appeal under section 417 not applicable to
a Court hearing appeals against convictions? If they
do, then, it is merely the old doctrine that appeals
against acquittals are in a less favoured position,
dressed in a new garb, and the reasons for rejecting it
as unsound are as powerful as those which found favour
with the Privy Council in A.LR. 1934 P.C. 227 and
ALR. 1945 PC. 151", -

Since the last mentioned decision, there have been two
turther judgments! of the Supreme Court in which the
phrase “strong and compelling reasons” has again been
used by the Supreme Court. In neither of these decisions,
however, has the implication of this phrase been con-
sidered nor has any reference been made in them to the
views expressed in the dissenting judgment of Venkatarama
Ayyar J. ’

41. The phraseology used by the Supreme Court and Uncertain-
the absence of any expression of its view on its implications %, d“: tfhe
have led the High Courts to put different meanings on the fe “Frigh
phrase “strong and compelling reasons”. In a Bombay Courts.
case,? the High Court has gone to the length of holding that,
in actual practice, the findings of fact of a judge recording
a2 judgment of acquittal have to be treated as having
substantially the same finality and validity as the verdict
of a jury which can be set aside only when it is one which
no reasonable body of men could have reached upon the
evidence. “Inevitably, therefore, the Government Pleader
must satisfy us in appeals against acquittals that the con-
clusions of the trial court are not at all possible on the
evidence on the record. In other words, we must not only
come to the conclusion that the evidence (sic) is proved
beyond a reasonable doubt, but we must also feel satisfied
that it is difficult if not impossible to see how a contrary
view can be held on the material available in the case”. A
similar view has been taken by the Allahabad High Court.3
It stated that “the High Court should find such reasons
which may be termed compelling and substantial reasons
or which may be deemed to be clinching and conclusive
before it would be justified in upsetting an order of
acquittal”.

1Balbir Singh v. State of Punjab A. I. R, 1957, S. C. 216.
Bhagwan Das v. State of Rajasthan A. I. R. 1957, S. C. 589,
#State 9. Vithal Maruthi Patil A. 1. R. 1953, Bombay 369 at 371.

sState . Ram Autar, A. I. R, 1955, All 138 at page 147 (per Raghu-
bar Dayal J.).

122 M. of Law—52.
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Immediate 42. Notwithstanding what has been pressed upon us—the

:?‘gf‘gfm uncertainty and conflict in the principles laid down - and

P. C..un- the need for an amendment clarifying the law-—we expect

necessary.: that the true legal position is bound before long to be laid
down in clear and unequivocal terms by the Supreme
Court itself. The need for an amendment of the law will
arise, if at all, after the court has explained the true
import of the principles laid down by it or in the event of
its failure to do ‘so. '

Summaryof  43. Our recommeéndations regarding criminal appeals
Recom- may be summarised as follows: — e

mendations, . , A
(1) The Criminal Procedure Code should be
amended so that appeals even from orders passed under
section 122 refusing or rejecting a surety lie to the
sessions judge and not to the district magistrate.

(2) As in the case of presidency magistrates, a
sentence of imprisonment not exceeding six months
‘or a fine not exceeding two hundred rupees imposed
by a court of session should be non-appealable.

(3) In non-separation ~States, the cadre of assistant
sessions judges should be strengthened o enable them
to dispose of appeals from the decisions of the second
and third class magistrates.

(4) In separation States, appeals from the decisions
of second and third class magistrates should lie. only
to the district magistrate (judicial) or to any specially
empowered judicial first class magistrate. The Code
may be amended for this purpose.

(5) Criminal appeals in the High Courts should be
disposed of within six months and in the courts of
session and the courts of magistrates within a maximum
period of two months. It is, however, possible for the
sessions courts and courts of magistrates to. dispose of
crimiéml appeals within thirty days and this should be
aimed at. ’ T

(6) The powers of a single judge in all the High
Courts should be enlarged so as to enable him to dispose
of all criminal appeals except those in which sentences
of death or imprisonment for life have  been passed.
However, if there are no arrears in a High Court and
the judge-power permits this, it should be open to
particular High Courts to provide that criminal
appeals should be heard by a Bench of two judges.

(7) To ensure that criminal appeals in High Courts
are disposed of early, the printing of paper books
should be expedited and, if necessary, cyclostyling
should be resorted to, instead of printing.

(8) The methods set out in paragraph 25 ante may
be followed to ensure expeditious disposal of criminal
appeals.
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(9) The suggestion that Government appeals
against orders of acquittal should not be liable to be
dismissed at the stage of admission cannot be accepted.

(10) It is not immediately necessary to amend the
law to clarify the position with.regard to the powers
of :the High Court in dealing with appeals against an
order of acquittal. The matter' may be left to the
‘Supreme Court itselt for clarification.



39.—CRIMINAL REVISIONS AND INHERENT POWERS:

Ct:v‘;g;nd 1. The power of revising the orders of inferior criminal*

and their  courts has been conferred by the Code of Criminal Pro--

powers, cedure concurrenfly upon the High Court, the sessions.
judges, district magistrates and sub-divisional magistrates.
specially empowered by the State Government in that be--
half. Under section 435 of the Code, these courts are
competent to call for and examine the record of any pro--
ceeding before any inferior criminal court within their-
jurisdiction for the purpose of satisfying themselves as to:
the correctness, legality or propriety of any finding, sentence
or order and the regularity of any proceeding before such
inferior court. The powers of sub-divisional magistrates
specially empowered, district magistrates and sessions-
judges are, however, limited. A sub-divisional magistrate-
cannot pass any order in revision if he finds any illegality,
impropriety or irregularity; he can only forward:
the record with his remarks. to the district
magistrate. The powers of the district magistrate-
and of the sessions judge to pass final orders.
in exercise of their revisional jurisdiction are limited
to. cases of erroneous dismissals of complaints or the dis--
charge of persons accused of an offence or when, in cases:
exclusively triable by a court of session, an accused person:
has been improperly discharged by the committal court..
In these cases, they have the power to order further inquiry-
or direct the commitment of the accused person to the-
sessions court. In other cases of incorrectness, illegality,
impropriety or irregularity, the district magistrate or the-
sessions judge is not empowered to pass any final order.
He can only report the case with his recommendations to the-
High Court for orders.

Revisional 2. The revisional jurisdiction of the High Court is of the-
g‘f“t‘;g‘f;?g widest compass. It may, in exercise of this jurisdiction:
Court. €% invoke any of the powers conferred on a court of appeal and:
may even enhance the sentence. As observed in a casel,
“there is no form of judicial injustice which this court if"
need be cannot reach”. However, though wide, the power-
of revision is a discretionary power to be exercised according:
to the exigencies of each case. Having regard to the provi-
sions of section 537 of the Criminal Procedure Code, it is:
clear that the Court will not ordinarily interfere in revision
unless the impugned order has occasioned a failure of"
justicee. In addition to its powers of revision-
under the Code, the High Court has also the constitutionalr
right of superintendence over all courts including eourts:

1Lck! rzj Ram v, Deb Pershad 12 C.W.N., 678 at 680,
820
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exercising criminal jurisdiction. The High Courts of Bihar,
Bombay, Calcutta, Madhya Pradesh, Madras, Punjab and
‘West Bengal have also revisional jurisdiction under their
Letters Patent.

3. We have indicated elsewhere that criminal revisions, Pendency of
like criminal appeals, should ordinarily be disposed of criminal
within six months from the date of their institution in the {ﬁ‘é"‘gﬁ;{:‘
‘High Courts. The Tables below, however, indicate that Cours.
in some of the High Courts these revisions have bheen
‘pending for over a year and in some cases for over two

years.
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4. It has to be remembered that a number of these
revisions would be against interlocutory orders passed in
proceedings pending in the lower courts and delays in their
disposal by the High Court would add to the time taken for
the final disposal of the proceedings in-the courts below.
The Tables also show that the disposals in a. number of
High Courts are not able to keep pace with institutions.

5. In dealing with criminal appeals, we hiave referred to
the divergent practices which prevail in the High Courts in
regard to their hearing. Similar divergent practices are
also to be found in the hearing of criminal revisions.
Generally speaking, the disposal of criminal revisions in-
volves much less responsible work than in the hearing of
criminal appeals. The considerations which we outlined in
support of the view that criminal appeals should, except in
cases of sentences of death and imprisonment for life, be
heard by a single judge of the High Court apply with
greater force to criminal revisions. The adoption of this
practice should help in a substantial measure to relieve the
congestion in this type of work in a number of High Courts.

6. A further measure which will relieve congestion in
this category of work needs consideration. Could some of
the revisional powers now being exercised by the High
Courts be entrusted to sessions judges? The Judicial
Reforms Committee of Uttar Pradesh recommended! that
sessions judges should be given full powers to hear and
determine all criminal revisions except revisions against
orders of acquittal and revisions for enhancement of

sentences.

The evidence before us generally favoured the grant of
revisional jurisdiction to this extent to the sessions judge.
There was general agreement that in most petty matters a
party applying for revision labours under a disadvantage

in that he has to take the matter to the High Court.

The view was also expressed that there was no
reason why sessions judges who are entrusted
with the trial of very important cases and are
competent to impose even the penalty of death
should not be empowered to deal with minor matters in
revision and be required to submit them to the High Court -
for its final orders. It is anomalous that a sessions judge
should be able to deal with and dispose finally an appeal
from a sentence passed by a first class magistrate but that
he should not be competent to revise an order passed by
a third class magistrate.

We are, therefore, of the view that sessions judges may
well be invested with powers to pass final orders in revision
in all matters other than petitions against orders of acquit-
tal and for enhancement of sentences.

1Report , 1950-51, page 63.
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7. In view of our proposal to give immediate effect to the Retention
separation of the judiciary and the executive and our conse- °f) :fe‘?:w“‘h
quent recommendation that the appellate powers enjoyed ¢t gistrict
by the district magistrate under section 407 of the Code as magistrates..
it stood before its amendment should be restored, we would
leave the powers of the district magistrate to order further
inquiry under section 436 or to direct the commitment of
an accused to the court of session untouched. His powers
to call for the record of proceedings for examination under
section 435 Criminal Procedure €ode should also be pre- Reference
served and all cases in which he considers that the lower to sessions.
court’s order needs correction should be referred by him to judge.
the sessions judge for disposal. :

8. In order that the revisional court should be able effec- Revision
tively to exercise its correctional jurisdiction, it is necessary against
that the record kept by the lower court, whatever it be, 3o1n
should be made available to the revising court. This is of tions.
importance in cases where summary procedure is adopted.

A magistrate trying a case summarily may impose a fine

upto Rs. 200 and, as the sentence is not appealable, he is

not bound to keep a record of the evidence taken in the
proceedings. However, if the same magistrate follows the
ordinary procedure and imposes a fine exceeding Rs. 50

the sentence would be appealable and the appellate court’

would have before it a record of the evidence taken in the Substance
proceedings. Though, in the former case, the accused °f g‘c'ld::“'
person will have right to apply for a revision, such a right f:?,rd‘ed_-
may not be of much use in the absence of a record qf the
evidence by the magistrate which can be examined by
revisional court. We think, therefore, that it is essential

that even in non-appealable cases tried summarily, the
substance of the evidence of the witnesses should form

part of the record to enable the revising court to exercise

its revisional jurisdiction effectively.

9. Though presidency magistrates are not empowered to Revisions
try cases summarily, in non-appealable cases, even if they against
are warrant cases, they are not required to record the evi- §°“Y‘r°:‘°“’
dence or to frame a charge. They can, in exercise of this Jyency
jurisdiction, pass a sentence of imprisonment not exceeding magistrates.
six months or a fine not exceeding Rs. 200. Cases in which
non-appealable sentences are awarded would be the subject
matter of revision applications to the High Court. The
revisional court is, in such cases, at a disadvantage for want
of a record of the evidence.

We are of the view that this is likely to lead to injustice.
Where the witnesses are all heard, at a stretch and judg-
ment follows immediately, it may be that the magistrate Is
able to do full justice to the accused without having before

- him a record of the evidence. However, looking at the
matter from the point of view of an accused person who
may be sentenced to a period of imprisonment and who
may wish to take the matter to the High Court in revision,
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the position would be very unsatisfactory if the magistrate
has not recorded any evidence. On what materials can he
ask the revising court to scrutinize the matter? It may be
that presidency magistrates do, in such cases, record the
substance of the evidence for their own use. Such a record,
however, not being required to be kept by the law, would
not be before the revisional court. One may compare the
position with that which arises in the case of other magis-
trates and even sessions judges. These judicial officers
have to keep a record of the evidence even in cases where
non-appealable sentences are awarded by them, except in
summons cases and in the case of offences triable sum-
marily. There appears to be no principle underlying this
distinction. We would, therefore, recommend that the pre-
sidency magistrates should, even in non-appealable cases,
make a record of the substance of the evidence before

them.

10. A further distinction which stands on more or less
the same footing is in regard to the framing of a charge.
A presidency magistrate is not obliged to frame a charge
even in warrant cases if the sentence passed by him is non-
appealable. This position has been adversely commented
upon by the Madras High Court! which has suggested an
amendment. We think it is desirable that the Code should
be amended so as to impose an obligation on the presidency
magistrates to frame in all warrant cases.

11. Though laws. attempt to deal with all cases that
may arise, the infinite variety of circumstances which
shape events and the imperfections of language make it
impossible to lay down provisions capable of governing
every case which in fact arises. Courts which exist for
the furtherance of justice should, therefore, have authority -
to deal with cases which, though not expressly provided
for by the law, need to be dealt with to prevent injustice
or an abuse of the process of law. This has led to the
acceptance of the principle that even in cases where the
law is silent and has made no express provision to deal
with a situation which has arisen, the courts have inherent
powers to-do real and substantial justice and prevent an
abuse of their processes.

12. The doctrine of inherent jurisdiction was for the
first time given statutory recognition in the case of High
Courts exercising criminal jurisdiction by the enactment
of section 561-A in the Criminal Procedure Code in 1923.
This section assumes the existence of such inherent power
in the High Courts and provides that nothing in the Code
is to be deemed to limit its inherent power to make such

In re Yalpanathan and others, A. I. R. 1952 Mad. 50.
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orders as would be necessary to give effect to any order
under the Code or to prevent abuse of the process of any
court or to otherwise secure the ends of justicee The
inherent power, thus recognised, empowers the court,
inter alia, to prevent the abuse of the process not only of
the High Court but of any court. The High Court
thus exercises its inherent jurisdiction not only in respect
of proceedings before it but also in respect of proceedings
in the subordinate court.

13. This statutory recognition, however, extends only
to the inherent powers of the High Court. One may
compare it with the recognition of the inherent powers of
all civil courts by section 151, Civil Procedure Code.

In a number of decisions before and after the enact-
ment of section 561-A, various High Courts have also
recognised the existence of such power in subordinate
criminal courts.! We would, therefore, recommend a
statutory recognition of such inherent power which has
been recognised as vesting in all subordinate criminal
courts.

14, However, the general principle of law is that the
inherent power of a court can be exercised only to give
effect to orders made by it or {o prevent abuse of its own
processes. Section 561-A has, however, enabled the High
Court to exercise inherent power to give effect not only
to its own but to any order passed under the Code and
to prevent the abuse of the process of any court. The
court of session which exercises - appellate and limited
revisional jurisdiction over the criminal courts and which
we are now recommending should exercise a fuller revi-
sional jurisdiction, is, however, not entitled to exercise

- its inherent power in respect of proceedings pending in
lower courts. Thus, it has been held in an Allahabad
case? that when a sessions judge had granted bail to an
accused person against whom committal proceedings were
pending in a lower court, he could not in the exercise of
his inherent power cancel the bail even if he was satisfied
that the accused was tampering with the prosecution
evidence. Similarly, it has been held® that a sessions
judge could not, in an appeal under section 476-B of the
Code, order the lower court to record further evidence
inasmuch as that would be an exercise of his inherent
power to require another court to do a certain thing.

Inherer.t-
powers
of other
criminal
courts.

Limitations.
onj their
inherent
power.

15. The court of sessions is, generally speaking, a court Grant of
of appeal against sentences passed by magistrates. @ We inherent

have recommended an enlargement of its revisional juris-

cal 1Achamb§ Monlgal dv. Maémab Si%gh C:Ind others, A. I. R. 191§

al, ‘119 ; agen Kundu v, Emperor 61 . 498 ; Krushna Mohan v,

Sudhakur ]’)as A, I. R, 1953 Orissa 281, : 495 3 ? v
Manni Lal v. Emperor A. L. R. 1937 Al 305.°

*Bachhu Lal and another v, the State A. I. R. 1951 All, 836.

powers to
the sessions-:
court.
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diction so as to enable it to pass final orders in revisions
from proceedings of the lower courts. We think it, there-
fore, appropriate that the sessions court should, like the
High Court, have inherent jurisdiction in respect of pro-
ceedings pending before subordinate courts. We, there-
fore, recommend an amendment of section 561-A so as to
confer on the court of session such an inherent power.

16. Our conclusions on criminal revisions and the
inherent powers of criminal courts can be summarised as
follows:— ’ ;

(1) All criminal revision petitions in the High
Court other than those in which a sentence of death
or transportation for life can be passed should be
heard and finally disposed of by a single judge.

{

(2) Sessions judges should bé invested with full
powers_to pass final orders in revision in all matters
other than petitions against orders of acquittal or for
enhancement of sentence.

(3) The judicial district magistrate should conti-
nue to retain his power of revision under the Code to
refer cases to the sessions judge for final orders.

(4) Magistrates should maintain a memorandum
of the substance of the evidence of witnesses even in
non-appealable cases tried summarily.

_ .(5) Presidency magistrates also should be i‘equired
to make a memorandum of the substance of evidence
in non-appealable cases.

(6) Presiden'cy magistrates should be required to
frame a charge in all warrant cases even if they pass
only non-appealable sentences.

(7) The inherent powers of all criminal courts
should be statutorily recognised. ' ,

(8) The courts of session should be recognised
as having inherent power to pass- appropriate orders
to prevent the abuse of the process of any subordinate
court by an appropriate amendment to section 561-A
of the Criminal Procedure Code.



40 —ADMINISTRATION OF CRIMINAL JUSTICE—
GENERAL

1. Section 193 of the Indian Penal Code deals with the PurT-
punishment for perjury. The giving of false evidence in
a judicial proceeding or fabricating false evidence for the
purpose of being used in a judicial proceeding is an offence
against public justice and is punishable with imprisonment
of either description for seven years and fine. It has
been stated that perjury has of late greatly increased. The
sanctity of the oath has almost disappeared and persons
seem prepared readily to make false statements on oath in
courts of law. The law, however, is very rarely invoked
for the purpose of punishing the perjurer. It is perhaps
felt that if punitive steps were to be taken against all
persons who give fdlse evidence the number of such pro-
secutions would be enormous. Nevertheless, steps have
to be taken to control this growing evil which tends more
and more to bring the administration of justice inte
disrepute. : .

2. Section 195 of the Criminal Procedure Code provides Procedure
that no court shall take cognizance of the offence of giving fg;’;‘;‘n
false evidence “when such an offence is alleged to have )
been committed in, or in relation to, any proceeding in
any Court, except on the complaint in writing of such
.Court or of some other Court to which such Court is
subordinate”. The procedure for laying a complaint
is prescribed by section 476 of the Code. When a
court is of opinion that 1t is expedient in the in-
terests of justice that an enquiry should be made into
any offence referred to in section 195(1) (b) (this includes
the offence of giving false evidence), “which appears to
have been committted in or in relation to a proceeding in
that Court, such Court may, after such. preliminary
-enquiry, if any, as it thinks necessary, record a finding to
that effect and make a complaint thereof in writing signed
by the presiding officer of the Court, and shall forward the
same to a Magistrate of the first class having jurisdiction...”.

This section, accordingly, contemplates that when a court,
whether suo motu or on an application made to it, feels
that it is necessary to prosecute the offender, it may hold
a preliminary enquiry and if it comes to the conclusion
that it is necessary in the interests of justice that the
offence should be enquired into, it shall thereafter make a
complaint to a magistrate having jurisdiction. The
preliminary enquiry which the court may make is generally
undertaken after the close of the case in which the offence
is alleged to have been committed. In such an enquiry,
it is usual to give the person concerned an opportfunity to
show cause why a complaint should not be laid against
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him. The enquiry extends to the court satisfying itself
that an offence appears to have been committ and that.
the interests of justice require that proceedings should be
initiated against the person concerned. On the court

laying a complaint before a first class magistrate having

jurisdiction, the latter takes up the matter and proceeds
to hear the case. The steps prescribed naturally result
in proceedings of this character being greatly delayed.
Firstly, the court before which the offence apears to have
been committed holds an enquiry; secondly, the magistrate
before whom the complaint is made has to hear the case
in accordance with the procedure relating to the trial of
warrant cases, A considerable interval of time elapses
between the commission of the offence and the eventual
conviction of the offender. The essence of penal law is
that punishment should follow the offence as speedily as
possible, if the preventive ends of the punitive law are to
be achieved. Delay is also often caysed as the law pro-
vides for an appeal against an order of the court laying
the complaint after the proceeding under section 476. A
great deal of the effect of the prosecution is thus lost by
the enormous delay in bringing the offender to book.

3. The tecent amendment to the Code has introduced a
new provision, S. 479-A, to deal with certain cases of
giving false evidence. It says that where “.... a Court
is of opinion that any person appearing before it as 2
witness has intentionally given false evidence in any stage
of the judicial proceeding or has intentionally fabricated
false evidence for the purpose of being used in any stage
of the judicial proceeding, and that, for the eradication of
the evils of perjury and fabrication of false evidence and
in the interests of justice, it is expedient that such witness
should be prosecuted....”, the Court shall, at the time of
the delivery of the judgment or final order disposing of
such proceeding, record a finding to that effect....”. This
finding has to be recorded at the time of the delivery of
judgment. The court “may”, if it so thinks fit, after
giving the person an opportunity of being heard make a
complaint in writing and forward it to a magistrate of the
first class having jurisdiction. It will be noticed that the
recording of the finding of the court has to be made con-
temporaneously with the delivery of the judgment and
cannot be postponed as under the procedure outlined in
section 476. Yet the court itself is not empowered to take
action in the matter but has to lay the complaint before
a magistrate. Another innovation introduced by section
479-A is that there is no right of appeal from any finding
recorded and from an order laying a complaint. Sub-
section (6) of section 479-A provides that if in respect of
the prosecution of a person, proceedings can be taken
under the section but are not in fact adopted, proceedings:
under sections 476 to 479 will be barred. If, therefore, the
court either through oversight or through indifference
neglects to take any steps for launching a prosecution
against a witness who has given false evidence, the court
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cannot later act under section 476 and start proceedings
after the close of the case. But an appellate court to
which an appeal has been preferred from the decision of
the lower court may take such action.

4. No doubt, one of the purposes of introducing section
479-A into the Code was to ensure an examination of the
question of expediency of prosecution of the person whe
had given false evidence at the time of delivery of judg-
ment in the judicial proceeding. That purpose has been
achieved. But the main evil, namely, the time lag bet-
ween the commission of the offence and the punishment
of the offender has not been remedied by the amendment.

5. The evil of perjury can be dealt with effectually only Speedy

if measures are devised to punish the offender immediately.
No doubt perjury is as frequent in civil proceedings, as
in criminal cases; but in civil proceedings, it cannot be
detected so easily. We may, therefore, for this purpose
deal with criminal cases alone and consider how far the
punishment of perjury can be made quicker in criminal
cases. In cases triable by a court of session, there is a
preliminary enquiry of some description by a court
different from the one which ultimately tries the case;
there is, accordingly, an opportunity for a witness, if he
is so minded, to alter his evidence in the trial court. The
experience of innocent persons being brought to trial in
courts of session on the basis of false evidence given by
witnesses in the committal courts or of guilty persons
- being acquitted on the basis of similar testimony in the
courts of session is not infrequent. In a number of these
cases, the witness has deliberately altered his version in
the latter court. Even in such cases, the law at present
requires the court hearing the case to record its finding
under section 479-A and to make a complaint to a first
class magistrate. It may well be that there are two
statements on oath, one contradicting the other, so that the
commission of an offence of perjury is not in doubt. Yet,
the conviction and the punishment have to be delayed.
What is even more important is that the court making the
complaint is often in a far better position to judge whether
an offence has been committed and to measure its gravity
in relation to the particular facts of the case it was trying,
than the magistrate who eventually tries it. It seems to
us that in such cases it is very desirable that the court
before which the judicial proceeding has taken place and
which has recorded the finding should itself be given the
power to deal with the offender. If that court has such g
a power, a person appearing and giving evidence before p
it would be very careful being aware of the risk that he p
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court before which the second statement has been made,
should have summary powers to punish the offence of
perjury. In such cases, a complaint to the magistrate
should not be necessary. Since we propose that the
matter should be dealt with summarily, we suggest that
the maximum penalty that can be inflicted in such cases
should be six months imprisonment and/or a fine up to
five hundred rupees. = Such a convicted person should,
however, be given a right of appeal. We think that an
alteration in the law in this regard is desirable.

6. The procedure contained in section 476 and the
following sections and section 479-A is applicable to any
civil, revenue or criminal court. The recommendation
we have made earlier relates only to criminal courts. The
nature of the proceedings in the civil and revenue courts:
is different from that in criminal courts and it seems to
us to be very doubtful if a civil or revenue court can. in.
the light of the evidence before it, come to a reascnably
correct conclusion that a witness has intentionally given
false evidence or fabricated false evidence for the purpose
of being used in the judicial.proceeding before that court.
Such a conclusion must, in the nature of things, necessarily
depend upon the decision in the case, which in its turn
would rest upon an appreciation of the entire evidence.
In criminal cases of the type that we have mentioned
earlier the position is different. In such cases, a perjuring
witness practically convicts himself by making contradic-
tory statements at different stages of the judicial proceed-
ing. Under our law it is not necessary for a court trying
him for the offence of perjury to determine which of the

.two statements is false. The criminal court in such gn

event would have before it two statements of the same
witness, both on oath, one contradicting the other. It is
obvious that one of such statements must be false. There
is, therefore, no reason why such a witness should not be
convicted summarily by the court before whom the second
or subsequent statement was made; provided, of course,
the court feels that the circumstances warrant resort to this
summary power. No doubt the special procedure recom-
mended will be useful only in a limited class of cases.
Nevertheless, we feel that it will be useful in fighting the
evil which is widely prevalent.

7. The suggestion that the court should be given these
summary powers did not meet with the approval of a
few witnesses. It was said that illiterate persons who
might have given a false version in the committing court
under pressure, would face the risk of conviction for
perjury even if they come out with the truth in the trial
court. We are not inclined to agree. The trial court
would be in possession of the entire evidence; it should
certainly be in a position to assess the contradictory state-
ments in the light of the other evidence and to decide
whether either or any of the statements were made volun-
tarily or under pressure. ~While 'a different court would
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have nothing more than the two contradictory statements
to go upon, the trial court would have the advantage of a
knowledge of the entire background to the statements, and
would be able to deal with the accused é)erson more justly.
We do not believe that any court would act in a mechani-
cal manner and straightaway proceed to a conviction
solely on the proof of two contradictory statements. In
most cases, it will only be the superior courts that will be
called upon to exercise these powers and they can be
trusted to administer the law properly.

It is true that there may be numerous cases where
even criminal courts may not be in a position to use the
summary powers which we have recommended. In such
cases, the present law will have-to be left to govern the
procedure of the prosecution of the offender.

8. The expression “presumption of innocence” has no Presump-
statutory origin. It is an expression in terse language of tion
the principle that the duty lies on the prosecution to prove 2:;:2:0-
the guilt of the accused beyond reasonable doubt. The :
expression is in reality bound up with the question of the
burden of proof. It has achieved the status of a principle
of law in the English system of jurisprudence and also
in our own, solely for the reason that the burden of prov-
ing every ingredient of the offence, even though “negative
averments are involved therein”, is cast on the prosecu-
tor. The general principle is relaxed in some cases where
a statute permits some facts to be presumed against an
accused person as under ‘section 114 of the Indian Evidence
Act. The extent to which an accused person is protected
will be apparent from the following observations of the
House of Lords: —

“Just as there is evidence on behalf of the prosecu-
tion, so there may be evidence on behalf of the
prisoner which may cast a doubt as to his guilt. In
either case, he is entitled to the benefit of doubt. But
while the prosecution must prove the guilt of the
prisoner, there is no such burden laid on the prisoner
to prove his innocence and it is sufficient for him to
raise a doubt as to his guilt. He is not bound to
satisfy the jury of his innocence......... Throughout
the web of English Criminal Law, one golden thread
is always to be seen, that it is the duty of the prosecu-
tion to prove the prisoner’s guilt, subject to what T
have already said as to the defence pf insanity and
subject also to any statutory exception. If, at the end
of and on the whole of the case, there is reasonable
doubt created by the evidence given by either the
prosecution or the prisoner, as to whether the prisoner
killed the deceased with a malicious intention, the
prosecution has not made out the case and the prisoner
is entitled to acquittal. No matter what the charge -
or where the trial, the principle that the prosecution
must prove the guilt of the prisoner is part of the
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Common Law of England and no attempt to whittle it
down can be entertained.”?

The presumption of innocence signifies no more than
this that the Commission of a crime must be proved beyond
all reasonable doubt; in other words as pointed out by
Thayer? ‘“the whole doctrine when drawn out is, first,
that a person who is charged with a crime must be proved
guilty, * * * so that the accused stands innocent until
he is proved guilty; and, second, that this proof of guilt
must displace all reasonable doubt”. One would have
thought that this principle was rooted firmly in the provi-
sions of the Indian Evidence Act which lays down (a) that
the burden of proof as to any particular fact lies on that
person who wishes the court to believe in its existence, and
(b) that a fact is said to be proved when, after consider-
ing the matters before it, the court either believes it to
exist, or consider its existence so probable that a prudent
man ought, under the circumstances in the particular case,
to act upon the supposition that it exists.

The criticism directed against the principle appears to
be more a criticism of the manner in which this princi-
ple and.the principle of giving the accused the benefit of
doubt has been applied and misused by weak and incom-
petent judges.

9. The nature of this criticism can be illustrated by
reference to an extract from a publication headed “Law
Vs. Justice:’” ‘

“The current philosophy underlying crirminal pro-
cedure is epitomised in the dictum: ‘Let a hundred
guilty men escape but let no single innocent man suffer’.
It seems to overlook the fact that there cannot be a
single guilty person without at least one innocent
person having suffered already, and to let a hundred
guilty persons escape is to let at least a- hundred
innocent persons suffer. It may be law, but hardly
justice. In the pursuit of this phllosophy, the accused
is deliberately and invariably advised to plead ‘not
guilty’ and the onus is thrown on the prosecution to
prove conclusively the guilt of the accused, and the
benefit of every doubt is given to the accused result-
ing often in the acquittal of the guilty, injury to the
innocent and defeat of justice by law. It promotes
the manufacture of extra evidence, more helpful than
truthful.”

In our view, there is very liftle relation between the
dictum referred to in the above extract and the principle
which we are considering. It is no doubt undesirable and

Woolmington vs, Director of Public Prosecutions 1935 A. C. 462.

*Cited in Amrita Lal Hazra & others, vs. Emperor 42 Cal. 957,
993 and 994.
2By Shri P. Kodanda Rao—formerly of the Servants of India Society
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extremely unfortunate in the interests of society that
guilty men should escape. But the conviction of guilty
men will not necessarily be assisted by the weakening of
the principle that we are discussing namely that a man
who is to be convicted must be proved to have been guilty
by those who accuse him of the guilt. ' The relaxation:of
this principle will not ensure the conviction of more guilty
men. By its modification, we would rather make it easier
for more innocent men to suffer the penalty of the law.

10. The views expressed to us are overwhelmingly No scope
against any relaxation of the rule that the accused should for relax-
be presumed to be innocent and that it is for the prosecu- ™
tion to establish his guilt beyond reasonable doubt. We
are of the view that in the generality of cases it would
be dangerous to relax the application of these principles.

11. There are, however, some special situations which Special
call for the application of section 106 of the Indian Evi- 225 :
dence Act. In such cases, one may justifiably demand jo¢ mei-
that the accused should be required to undertake the dence Act.
burden of proving a fact which is specially within his
knowledge. The proved or admitted possession by the
accused of an incriminating object or -stolen property would
call for an application of this special provision. Where the
prosecution has proved facts necessary to ‘establish the
connection between the incriminating object ,and the
offence and its possession by the accused, the onus will
be on the accused person to explain how he came to be
in possession of that object. It would be for the court to
determine whether the explanation given by the accused is
one that can be believed. '

In another class of cases such as these under the Pre- prevention
vention of Corruption Act, the law expressly provides that of Cor-
on the proof of certain facts particular presumptions shall ruption
be drawn against the accused person. The fact that the A
accused person is in possession of pecuniary resources or
property disproportionate to his known sources of income
has to be proved by the prosecution. On such proof, a
presumption that the accused person was guilty of crimi-
nal misconduct in the discharge of his official duties shall
be made, unless the accused proves the contrary, namely,
that the property in his possession is not disproportionate
to his sources of income. This, in substance, is an express
extension of the principle contained in section 106, because
the possession of the resources or the property and the
manner by which the accused came to be in possession of

such resources or property, would be facts specially within
the knowledge of the accused person. 7 .

These special laws which throw the burden of proof
of particular facts upon the accused persons, or which
provide for certain limited presumptions being drawn
against accused persons on certain facts being established
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by the prosecutors do not in fact derogate from the princi-
ple of the presumption of innocerice of an accused person.
Even in these cases, though the burden is laid upon-
the accused to prove facts within his special knowledge
failing which certain presumptions arise against him, the
overall burden still lies on the prosecution to prove the
guilt of the accused; thus the presumption of the innocence
of the accused governs even these cases. As has been
said, “But while the prosecution must prove the guilt of
the prisoner there is no such burden laid on the prison
to prove his innocence and it is sufficient for him to raise
a doubt as to his guilt; he is not bound to satisfy the jury
of his innocence'”

12. The protection of the public, the prevention of
crime, the deterrent effect of the physical suffering im-
posed on the offender and his reformation are broadly
the bases of the theory of infliction of punishment on an
offender. The view has increasingly been accepted that
punishment should not be regarded as a measure of re-
taliation. How far the imposition of bedily suffering has
a reformative effect upon the offender is a psychological
question which is nat eapable of an easy answer. But, it
is generally conceded that for the protection of the public
and the prevention of crime, some kind of punishment
needs to be inflicted upon the offender.

The determination of what should be the proper
sentence in a particular case has always been left to the
court for the very weighty reason that no iwo cases would
ever be alike and the circumstances under which the
offence was committed and the moral turpitude attaching
to it would be matters within the special knowledge of the
court which has tried the case. There can be no rule of
general application laying down a specific quantum of
punishment that should be inflicted in the case of a parti-
cular offence. A sound judicial discretion on the part of
the trial judge in awarding punishment can alone dis-
tinguish between case and case and fit the punishment to
the erime in each individual case.

(13) Of late, an increasing tendency has been shown
by the legislature towards prescribing a minimum sentence
in the case of some offences. The principal reason under-
lying this change appears to be a feeling that courts seldom
award sentences which would have a deterrent effect,
particularly, in certain types of offences which are neces-
sary to be dealt with sternly in the interests of society. If,
therefore, it is argued, a minimum sentence were to be
prescribed for certain offences or classes of offences. the
award of the really needed deterrent punishment would
pe assured in thesr cases.

The theory that the more severe the punishment the
greater the deterrent effect ic itself a matter of contro-

'Woolmington vs. The Director of Public Prosecutions, 1935, A, C-
462 at 481.
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versy. It has not been ascertained whether there has been
a fall' in the commission of those offences where an en-
hanced penalty has been assured by prescribing minimum
sentences. In dealing with the deterrent effect of really
severe sentences, Puttkammer observes:—

" “If we are hopeful of the curative effects of a
threat, we have to make the threat unpleasant, which
is another way of saying that we have to be severe.
But we tend to lose sight of a factor which is at the
very least as important as severity and which is
probably more important. That factor is certainty of
punishment!.”

He proceeds to point out:

“A survey made in .................. Illinois, disclosed,
that in a given type of felony only one of every
twenty-six ever resulted in anybody’'s being tried. By
no means all of those who were tried were convicted,
but only one in every twenty-six was ever brought
even to the tirial stage. If; then, one puts one’s self
into the position of someone who is coldly caleulat-
ing whether to commit the crime or net, as the
deterrence advocates believe one does coldly calcu-
late, he is going to figure out not only what he stands
a chance to get but also how big the chance is that
he is going to- get that. And, if there is only one
chance in twenty-six against him, he will probably
not be worried too much, no matter how bad the fate
for that twenty-sixth chance may be.””?

He concludes:

“Deterrence will: really be tested only if we can
so far increase the efficiency of our machinery as to
produce, if not absolute certainty of punishment, at
any rate, a high degree of certainty, by improving our
police forces, by improving our judicial machinery, by
improving our jury system, by improving the whole
line of procedure. And, in analysing how far such
an improvement is possible, we should never forget
that to some extent at least severity and certainty tend
1o be mutually exclusive—not absolutely mutualy ex-
clusive, but that they tend so to be—because the more
severe punishment is, the greater the precautions that
have to be taken to make sure, that an innocent person
does not undergo that punishment.”

It thus seems to be a matter of doubt whether fixing a
minimum term of imprisonment, which is only another
way of saying that the punishment be made more severe,
will have the effect of reducing the incidence of particular
kinds of crime.

1Administration of Criminal Law pages 16 and 17.
t]bid page 17.
3Ibid pages 17 and 8.



Comparative
rarity of
such
provisions.

Recent
Legisla-
tion,

840

14. In the entire body of the Indian Penal Code there
are only a few sections which prescribe a minimum
penalty. Section 121 prescribes death or imprisonment for
life. Section 302 provides for the punishment of imprison~
ment for life or death. Under section 303, where a per-
son who is under a sentence of imprisonment for life
commits murder, he shall be punished with death. There
is no alternative punishment prescribed for such a case.
Under section 397, a minimum sentence of seven years
has been provided in the case of a person who uses a deadly
weapon and causes grievous hurt to any person at the
time.of committing robbery. Under seetion 398, if a person
attempting to commit robbery or dacoity is armed with
a deadly weapon, hesshall be punished with not less than
seven years’' imprisonment.

But, during recent years, several énactments have been
passed by the State Legislatures, or Parliament provid-
ing for minimum sentences. It is true that in some of
these enactments the discretion of the court has not been
completely fetterd. Though the section provides for a
minimum sentence, the court has been given the liberty,
for sufficient reasons to be recorded, to award a lower
sentence. For instance, in the Prevention of Food Adul-
teration Act, 1954 (XXXVII of 1954), in respect of certain
specified offences, the law provides that the convicted
person shall be punishable—

(i) for the first offence, with imprisonment for
a term which may extend to one year or with fine
\{)vhich may extend to two thousand rupees or with
oth; ‘ .

. (ii) for a second offence .with imprisonment for a
term which may extend to two years and with fine:
provided that in the absence of special and adequate
reasons to the contrary to be mentioned in the judg-
ment of the court, such sentence shall not be less than
one year and such fine shall not be less than two
thousand rupees; . '

(iii) for a third and subsequent offences with im-
prisonment for a term which may extend to four
years and with fine: provided that in the absernce of
special and adequate reasons to the contrary to be
mentioned in the judgment of the court, such imprison-
ment shall not be less than two years and such fine
ig)all not be less than three thousand rupees. (Section

Analogous provisions exist in the Bombay Prohibition Act,
1949. It is also to be noted that in that Act, it is mandatory
that both imprisonment and fine should be imposed on
conviction whether for the first or the subsequent offence.

Recently, section 5 of the Prevention of Corruption
Act, 1947, has been amended by the Criminal Law (Amend-
ment) Act (II of 1958), by providing for a minimum ternr
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of imprisonment of one year for any public servant con-
victed of criminal misconduct in the discharge of his duty.
The maximum punishment prescribed is seven years.
There is a proviso to the effect, that the court may, for
special reasons to be recorded in writing, impose a sen-
tence of imprisonment of less than one year. During the
discussion in Parliament, it was stated, that the tendency
on the part of judges to impose inadequate sentences had.
made it necessary to amend the law in this respect.
Though figures relating to the number of prosecutions and
convictions of public servants under the Prevention of
Corruption Act were given, the number of instances in
which the . sentences awarded was considered to be low,.
was not indicated.

The Supression of Immoral Traffic in Women and Girls.
Act, (CIV of 1956) is an instance where even the limited
discretion of the court, available under the Acts referred
to, has been taken away from the court. An offence under
section 3(1) of this Act, for keeping a brothel or allowing
premises to be used as a brothel, “shall be punishable on
first conviction with rigorous imprisonment for a term of not
less than one year and not more than three years and also.
with fine which may extend to two thousand rupees and in
the event of a second or subsequent conviction, with
rigorous imprisonment for a term of not less than two-
years and not more than five years and also with fine
which may extend to two thousand rupees”. Similarly, an
offence under section 5(1) viz. the procuring, inducing or
taking a. woman or a girl for the sake of prostitution
“shall be punishable with rigorous imprisonment for a
term .not less than one year ‘and not more than two years
and also with fine which may extend to two thousand
rupees.. .In the event of a second or subsequent conviction
for an offence under this section, a person shall be punish-
able with rigorous imprisonment for a term of not less
than two years and not more than five years and also with
fine which may extend to two thousand rupees”. :

_ 15, We are aware that desperate ills such as these and Proper
other enactments of a like nature are intended to cure, in speciat
call for desperate remedies and that the punishments “***
prescribed and imposed should be such as to have a deter-
rent effect on others likely to engage themselves in such
anti-social and infamous activities. @ We, therefore,
entirely approve of the provisions requiring ‘imposition of
a minimum sentence in enactments designed to prevent

anti-:dcial acts and intended to further social advance-
ment.

_ However, the placing of restrictions on judicial discre- Generally
tion in the matter of the award of a sentence is, on princi- not ad-
ple, to be deprecated as a general practice. If the law Visable.
provides for enhanced sentences for a second or subsequent
offéence, only prescribing an upper limit, the duty will be
cast on the courts to consider judicially the need for a
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heavier penalty in any particular case. As already stated,
the court would be best able to judge the adequacy of the
punishment in each case. If, in the opinion of the State,
an dequate sentence has not been imposed (or as required
under some.Acts, special and adequate reasons for award-
ing lesser sentence have not been given by the courtsj,
provisions exist in the ‘Code for invoking the powers of
the High Court for enhancement of the sentence and they
should be resorted to. Instances might have occurred
occasionally where judges have failed to award sentences
proportionate to the gravity of the offences. This cannot,
however, warrant. the assumption that the judiciary as a
whole has failed to award adequate sentences or over-
looked the need for passing deterrent sentences in ap-
propriate cases.

16. We propose to deal with two types of objections in
regard to criminal trial, namely, a failure to observe the
rules laid down by the Code in regard to joinder of the
charges, and a failure to obtain sanction prior to the insti-
tution of a prosecution in cases where law requires such
sanction.

The general principle that a failure to observe the
provisions of the Code in regard to joinder of charges
will not necessarily result in making the proceedings void
has been laid down therein. Such a failure will have
that consequence only if it has occasioned a failure of
justice. The position has recently been clarified by the
amendment of Section 537 by Act XXVI of 1955 which
has made it clear that any error, omission or irregularity
in the charge, including any misjoinder of charges, shall
not -lead to a finding, sentence or order being reversed or
altered unless such error, omission or irregularity has in
fact occasioned a failure of justice. It was suggested that
the recent amendment which has placed an irregularity in
the charge on the same footing as other irregularities
mentioned in section 537 of the Code of Criminal Pro-
cedure did not go far enough and that a general rule
should be laid down to prevent questions as to error,
.omission or irregularity in the charge being raised at any
.stage of the proceeding except in the courts of the first
instance. It was said that in a majority of cases an accus-
«d person becomes aware of the defect in the charge dus-
ing the trial but chooses not to put forward such an objec-

‘tion in the trial eourt on the calculation that in the event

-of a conviction such an objection may help him in the
court of appeal or revision. Such a manner of dealing
with the court is undoubtedly most unfair and amounts to

-taking liberties with the court. It is said that in many
.cases the objection in regard to the irregularity in the

framing of the charge is now raised sometimes for the first
time in the Supreme Court. It may be that those advis-
ing the accused in the trial court have failed to apply their
minds to the question at the initial stage or may be that
those advising him in the court of appeal have thought
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of the alleged irregularity in the trial in an attempt to
obtain a setting aside of the conviction on technical
grounds. There is no doubt that in many cases consider-
able delays are sometimes occasioned by a retrial being
ordered, and that sometimes the accused person is acquit-
ted on these points being raised in the higher courts. It
‘has, therefore, been suggested that once the trial stage has
been closed, no points as to any irregularity in joinder of
charges should be allowed to be raised in any superior
-court. We think that the proposal is very drastic. The
test in all criminal cases regulating an interference by a
superior court must be that laid down in section 537. If
a disregard of the contravention of the provisions of the
law eauses a failure of justice, it is manifestly unfair that
merely because the point was not taken by those who ad-
vised the accused at an earlier stage he should be deprived
of the opportunity of raising it and denied the relief to
‘which he is entitled when the trial has in fact not been a
fair and just one.

In the framing of the charge, the initial responsibility
rests upon the court. The law lays down the circum-
stances under which there can be a joinder of charges and
the court is expected to see that the charges are not
joined in a manner which will handicap the accused in
defending himself. , ’

17. We have aiready referred to the provisions in the Duty of
Criminal Procedure Code which limit the extent to which the court.
a misjoinder can lead to a reversal of the order of the
trial court. Only cases which have led to a failure of
justice ‘invite interference by the superior court. It does
not, therefore, appear to be necessary to have a special
provision whereby the duty to take an objection as to
joinder of charges at the earliest opportunity is east upon
the accused person. Even if an objection is not taken by
@ convicted person in appeal, it would be the duty of the
-appellate court to examine whether a failure of justice
has been occasioned by reason of misjoinder of charges.

If the appellate court eomes to an affirmative conclusion, it
‘will be its further duty to interfere with the finding of
‘the trial court.

We do not, therefore, think that it would be desirable Change
to cast a burden upon the accused to raise this objection unneces-
at the trial stage. We are of the view that the existing sery.
‘provisions are more consonent with the rules which should
normally govern the administration of justice.

18. The further question whether the plea of wint of
_sanction should be permitted in the appellate or revisional
courts, if it has not been raised in the trial court, is of
greater importance.

Lack of
sanction.

Several provisions such as sections 195, 196, .196A, 198
etc., provide that “no court shall take cognizance” of cer-
tain categories of cases emcept on certain conditions.
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Courts are not to take cognizance of offences against the-
lawful authority of public servants, offences against public.
justice and certain other offences except on a complaint in
writing by the public servant or by the court concerned.
In respect of certain ,offences against the State, specified
in section 196, a prosecution has to be preceded by a com-
plaint made by order of, or under authority from, the
State Government or some officer empowered by the State
Government in this behalf. In cases of conspiracy also,.
such a complaint by the State Government or some speci-
fied officer is necessary. In other categories of offences.
referred to in section 198, a complaint has to be made by
some person aggrieved by such offence. Act XXVI of 1955
enacted section 198B dealing with prosecutions for defama-
tion of public servants in respect of their conduct in the
discharge of their functions. An exclusive jurisdiction
has been conferred on the court of session to take cogniz-
ance of such offences upon a complaint in writing made by
the public prosecutor. The public prosecutor is required
to obtain the previous sanction of certain specified authori-
ties before filing the complaint. In such cases, the law
bars a court from taking cognizance of offences, except
upon a complaint made by a specified person who must
act with the previous sanction of specified authorities.

19. We may also refer to section 197 which relates to
the prosecution of judges, magistrates or- public servants.
When any of these persons is accused of an offence alleged
to have been committed by him while acting or purport-
ing to act in the discharge of his official duties, the 1aw
provides that no court shall take cognizance of such an
offence except with the previous sanction of the Central
or the State Government, as the case may be. In these
cases also, the previous sanction of the Government is
necessary before a criminal proceeding of the nature
specified can'be launched against such a person.. Though
the police might investigate such an offence and prepare
a police report, the court is not competent -to commence
proceedings upon such a report if, in the case of such an
accused person, previous sanction has not been accorded
by the Government concerned.

It has to be remembered that section 537 which deals
with irregularities or'illegalities does not include want
of sanctlon within its scope. The reason for this omission
probably is that unless such sanction is available at the
ecommencement of the proceedings, the court would have
mo jurisdiction to deal with the matter. Where in a case
in which previous sanction is required by the law and
a prosecution has been launched without such sanction,
the proceedings will be void as the court is prevented
from trying the case without such previous sanctlon

20. The pollcy underlying these provisions appears to

be that persons in responsible positions ought to be protect-

ed from malicious or vexatious proceedings in respect of
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.acts done by them in the discharge of their official duties
.and that no prosecution should be permitted to be launched
against such persons, unless there is some reasonable
foundation for the accusation. It is obvious that the ad-
ministration cannot be carried on, if a citizen is to be
free to invoke the criminal law against public servants
whose lawful action may engender his hostility. However,
the public servant is not placed beyond the reach of the
law. His official acts are, initially protected; but if an act
purporting to have been done by him in the discharge of his
official duties is alleged to be an offence, a superior authority
responsible for the administration becomes entitled to
examine the matter. If it is satisfied that the allegation
calls for judicial scrutiny, it may sanction the prosecition
of the public servant. By these provisiens every public
servant would not become liable to face frivolous prosecu-
tions launched by disgruntled members of the public.

Section 197 applies only to offences=alleged to have been
committed by public servants’ while acting or purporting
to act in the discharge of their duties. It does not apply
to all offences alleged to have been committed by a public
servant. The Privy Council in interpreting this provision
‘has observed that “The test may well be whether the
public servant, if challenged, can reasonably claim tha:
what he does, he does in virtue of his officel.”

21. The question has been raised whether, in cases where
the law requires sanction before courts can take cognizance
of cases, a contention based on the want of sanction should
be permitted to be raised in the appellate or revisional court,
if it has not been raised in the trial court. The defence of
want of sanction is, it is said, the last resort of many dis-
honest public servants and is generally not put forward
till the matter is under appeal. It is, therefore, urged that
it is important that courts should investigate at the earliest
opportunity whether a sanction is necessary. The interests
-of the accused also require that he should raise the conten-
tion at the earliest stage because, if such a plea is upheld
by the trial court, a duty would be cast upon the superior
authorities to examine the facts of the case and to exonerate
‘the public servant, if the charge against him is ill-founded
or grant the necessary sanction in case the complaint is true,

Raisin
such objec-
tions sub-
sequent to
the trial
stage.

It has already been stated that only public servants who are

conscious of having acted illegally in the discharge or the
purported discharge of their official duties do not put for-
ward the defence at the earliest stage. The prosecution
would thus have the advantage of curing the defect of want
of sanction in the proceedings started by it if it raises the
contention at the earliest stage.

22. Tt is difficult tp regard a want of sanction required
by the law to entitle the court to entertain the prosecution
in the same light as an error, omission or irregularity in

1Gill v. Enpefor, A. L R. 1948 P.C. 128 at 133.

Wsnt of
sanction

affects
jurisdic-
tion.
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the framing of the charge. The court is, in the absence of
sanction, without jurisdiction to entertain the proceedings.
But when charges are improperly framed, a court having
jurisdiction merely acts in contravention of some provisions.
of the Code regulating the course of the trial. It would, we
think, be wrong in principle to permit an order passed by
a court without jurisdiction to be effective merely because
the accused person failed to raise the plea of want of juris-
diction before the trial court, as if such conduct of the
accused could have the effect of ‘giving sanctity to an order

or sentence of a court not authorised to pass it. '

Sanction 23. Nor must we forget that sanction to the initiation:

necessary ot proceedings is required not only in the case of public

on grounds R .

of policy. ~ servants charged with offences but also in other cases
where public policy requires that offences should not be
investigated by a court of law unless the State permits them
to be investigated. We are referring to offences against
the State like sedition or waging war against the Govern-
ment of India. Obviously, want of sanction affecting the
jurisdiction of the court must be treated alike in all cases.
whether they be cases of offences by public servants or
offences against the State. As already pointed out, the
principle underlying the requirement of sanction is that in
the case of these offences public policy requires that prior
to the initiation of the proceedings the State should decide:
whether the proceedings should or should not be started.
Once the requirement of sanction is accepted to be a matter
governed by considerations of public policy, it would
obviously be unsound to treat it as a mere technical objec--
tion, which, if not raised at the earliest stage, should not.
be allowed to be raised at a later stage.

. Not an Nor would it be correct to treat the want of sanction
irregularity. 59 an irregularity or omission of the nature mentioned and
provided for in section 537 of the Criminal Procedure Code.
The underlying principle of that section is that the failure
to observe the law should make the proceeding void only
when such failure has occasioned a miscarriage of justice.
No question, however, of miscarriage of justice having taken:
place could arise from a want of sanction which the law
requires. It is not a procedural defect. It is a defect which
goes to the root of the proceedings inasmuch as it bars the
court from entertaining and dealing with the matter.

E;‘;;‘g.e In the circumstances; we are unable to recommend any
sirable, i . Ly . g
alteration in the existing law in regard either to the need
for previous sanction or to the consequences of the absence
of such a sanction.
Reading 24. Section 366 of the Criminal Procedure Code requires
out . that every judgment of a criminal court of original jurisdic-

;3dg£;l}t tion shall be pronounced in open court or the substance of
court: the judgment shall be explained in the language of the
court or in some other language which the accused or his

pleader understands. There is a proviso to this section, .
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which requires that “the whole judgment shall be read out
by the presiding judge, if he is requested so to do either
" by the prosecution or the defence.” We were told that in
the subordinate criminal courts judgments are not as a
rule read out in open court; nor is a request generqlly made
either by the prosecution or the defence that the judgment
should be read.

The proviso appears to have been enacted to enable the
accused person or the prosecution to know, how the judge
has viewed the case and how he reached ‘his conclusions—
Section 371 makes it imperative that the accused shall be
given a copy of the judgment without delay and free of
cost in any case other than a summons case. The recent Its pur--
amendment of the Criminal Procedure Code has rather pose.
provided by Seetion 371(4) that where the accused is sen-
tenced to imprisonment, “a copy of the finding and sentence
shall, as soon as may be after the delivery of the judgment,
be given to the accused free of cost”. These requirements
are intended to enable the accused person after conviction
to move for bail and to prefer an appeal.

25. It seems to us, therefore, that no purpose is servell
by the proviso to section 366. Section 367 requires that the
judgment shall be dated and signed by the presiding officer
in open court at the time of pronouncing it. It is also not
competent to the court to alter its judgment in any manner
except in order to correct a clerical error. Ordinarily,
therefore, the written judgment would be ready in its final
shape when the judge pronounces it. It should, therefore,
be possible for the judge to have a sufficient number of
copies of the judgment available for being handed over
immediately to the accused if he is entitled to a free copy.
Such a copy could perhaps be made available in every case
both to the prosecution and the defence for their perusal
without the judge being called upon to waste his time in
reading the whole of the judgment. This would be in
accord with our recommendation that the High Courts
should not read out in court reserved judgments but make
copies thereof available for perusal. Such an alteration in
the law would ensure, that the Judge prepares his judgment
before the date of its pronouncement and no opportunity
would be left to the Judges to pronounce judgments with-
out having written them previously. We accordingly
recommend that the proviso to section 366 requiring the Copy o
judgment to be read out, be deleted. It should be provided iudgment
that a copy of the judgment should be made immediately s?, ?ieed
available to the prosecution or the defence for perusal. fofg'cr-
That would, of course, be without prejudice to the rights usal.
of the accused person to a free copy of the judgment as
other sections of the Criminal Procedure Code provide.

- 26. The law of evidence requires the production of the Expe
best: evidence in proof of all relevant facts. This principle Witnesses.
is expressed in section 60.of the Indian Evidence Act, which
prescribes the general'mode of proof and requires that oral



Section
10 Cr.
P. C.

Recert
amend-
ment.

848

evidence tendered in the court should be direct evidence.
This is, however, not an absolute rule and is subject to
numerous exceptions. One such exception is contained in
section 510, of the Criminal Procedure Code which lays
down as a special rule of evidence, that a document purport-
ing to bé a report under the hand of any Chemical Examiner
or Assistant Chemical Examiner to the Government or the
Chief Inspector of Explosives or the Director of Finger
Print Bureau or ar officer of the Mint, regarding matter or
thing duly submitted to him for examination or analysis
-and report, might be used in evidence in any inquiry or trial.
or proceeding without actually summoning him for
examination in court. The principal object of dispensing
with the personal attendance of such witnesses is to avoid
‘the expense, delay and inconvenience that would be caused,
if these witnesses were to be obliged to rush from one court
to another.

Before the recent amendment of the Code, this special
mode of proof was restricted only to the reports of the
Chemical Examiner or the Assistant Chemical Examiner
but the scope of the section has now been extended to other
categories of experts like the Chief Inspector of Explosives,
Director of Finger Print Bureau or an officer of the Mint,-
all of whom, before the amendment, had to appear before
the court and personally testify with regard to matters sub-
mitted to them for report. Another change that has been

. made by the recent amendment of Section 510 is that, while

before the amendment, the Court alone had the discretion
to summon the Chemical Examiner for examination, if it
thought fit, under the amended section the court is bound
to summon and examine ahy such expert on the application
of the prosecution or the accused. The court has no dis-
cretion to refuse such an application, even if it be of the
view that the personal examination would serve no useful
purpose and that the sole purpose of an application to
examine him is to delay the proceedings unnecessarily. The
accused thus now enjoys the unrestricted privilege of
summoning the expert witnesses, which at any rate
so far as the Chemical Examiner. is concerned, he
never enjoyed before. Under Sections 252 and 257 of
the Code, a magistrate trying a warrant case, has
considerable discretion in summoning or refusing to
summon prosecution or defence witnesses. He may summon
only such of the prosecution witnesses, as he thinks neces-
sary and refuse to summon defence witnesses, if he thinks
that the application.of the accused is made for the purpose
of vexation of delay or for defeating the ends of justice.

" In contrast, section 510 confers an unrestricted privilege

upon the prosecution or the accused, without any discretion
being left to the court. We think that such an unqualified
tight given to the prosecution and the defence, is likely to
‘be abused and cause unreasonable delay ih the disposal of
criminal cases. No specific cases of delay having occurred
on this account were brought to our notice. But in the
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replies to our Questionnaire, a substantial body of opinion
expressed itself against this provision giving the prosecution

or the defence an unrestricted right. In most of the States,

very few such experts are available and if the prosecution

or the accused is to be given the liberty, uncontrolled by

the discretion of the court, to require the personal appear- Recommen-
ance of these witnesses, not only would unnecessary expense dation.
and inconvenience be caused to the prosecution, but con- '
siderable delays will arise in the disposal of cases. We
therefore, recommend that section 510 Criminal Procedure

Code be amended, so as to give the court; the discretion to
summon these expert witnesses only in those cases, in which
substantial grounds are made out by the prosecution or the
accused to justify their personal attendance before the

court. These officers are generally summoned fo appear in

the Superior Courts and these Courts may well be trusted

to exercise the discretion properly.

27. Our recommendations in this Chapter may be sum- Sfun;maty
marised as follows:— ) ;eéiiﬁm'

(1) If a witness has'made two, contradictory state- vions.

ments on oath, the court before which he made the
subsequent statement, should have the power to punish
him summarily for perjury.

(2) The maximum penalty which can be awarded
by the court in any such case should be limited to
imprisonment for six months and or a fine of five
hundred rupees.

(3) A person thus Summarily convicted should have
a right of appeal.

(4) 1t is not desirable to relax the presumption of
innocence of an accused person.

(5) Except in the case of anti-social offences, it is
not desirable to restrict the exercise of judicial dis-
cretion by prescribing a minimum penalty by statute.
Instead, the High Courts’ revisional jurisdiction should
be invoked when inadequate sentences are passed.

(6) The law relating to the conse(;uences of a mis-
joinder of charges or lack of sanction needs no alterna-
tion.

- (1) The proviso to section 366 of the Criminal Pro-
cedure Code may be repealed. Instead it should be
enacted that copies of the judgment should be
immediately made available for perusal by the prose-
cution or the accused.

(8) Section 510 of the Criminal Procedure Code
should be amended so that the expert witnesses men-
tiuned therein can be called by either party to depose
before the court, only with the leave of the eourt.

122 M. of Law—54.
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41 —SEPARATION OF JUDICIAL AND EXECUTIVE
FUNCTIONS.

1. Notwithstanding the directive principle in Article 50
of the Constitution that the State shall take steps to separate
the judiciary from the executive in the public service of
the State, a large number of States have failed to carry out
the separation. The present position is that the judiciary
has not been separated from the executive in Assam, Orissa,
Rajasthan, West Bengal and in portions of the States of
Punjab and Madhya Pradesh which as they existed before
the re-organisation of States. In Uttar Pradesh, in some
districts, judicial officers (criminal) are not entrusted with
executive duties but the supervision of their work and
their promotions rest with the executive. In Bihar, separa-
tion has been introduced in twelve out of the seventeen
districts constituting the State. '

2. The real purpose of this reform is to ensure the inde-
pendent functioning of the judiciary freed of all sus-
picion of executive influence or control, direct or indirect.
It incidentally ensures that officers will devote their time
entirely to judicial duties and this fact leads to efficiency
in the administration of justice.

3. The importance of the freedom of the judiciary from
executive control was recognised by the British as far back
as 1793. In section 1 of Regulation II of 1793, it was stated
that “the Government must divest itself of the power of
infringing in its executive capacity the rights and privileges
which, as exercising the legislative authority, it has con-
ferred on the landholders. The revenue officers must be
deprived of their judicial powers.” Generations of eminent
statesmen, administrators and judges have repeatedly
pressed for this reform. Ever since the year 1886, the Indian
National Congress has emphasised the urgency of this
measure and called for its implementation from year to
year. In 1899, a body of distinguished men including Sir
Richard Garth, a retired Chief Justice of Bengal and Lord
Hobhouse made a representation to the Secretary of State
for India urging upon him the need for the carrying out of
this reform. More recently, the Islington Commission dealt
with this question 4nd, in an impressive minute, Sir Abdur
Rahim, then a Judge of the Madras High Court, investigated
all its aspects. A number of schemes were prepared to give
effect to this change by distinguished men like Mr. R. C.
Dutt, Sir Harvey Adamson, Mr. P. C. Mitter and others,
but they were not given effect to. In several provinces,
Committees were appointed with a view to work out this
reform but their recommendations also remained unimple-
mented. It was obviously to the interests of the foreign

850
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rulers to entrench executive authority by bestowing upon
it some judicial functions as well; and .naturally, not-
withstanding the acceptance of the principle and the in-
sistent demands of various sections of the people, the
reform was not carried out till after independence.

t In _the

4. Though the first steps to effect this reform in what /"
‘was British India were taken after Independence, in several gigres,
former Indian States the judiciary had been separated from
the executive for a long time. Among such States may be
mentioned the States of Cochin in Hyderabad.

Article

5. So insistent was the public feeling in this matter that ( T0¢% .
‘when the present Article 50 was being debated in the Con- Copstitu-
stituent Assembly, there was a considerable body of opinion tion.
in favour of fixing a time-limit of three years in the Article
itself for carrying out the separation. The time-limit, it
appears, was eventually not fixed on the assurance of the
Prime Minister, Shri Jawaharlal Nehru, that the Govern-
ment was entirely in favour of the separation and that in
‘a large part of India the change might be brought about
much sooner than that.

We felt that after the consistent public opinion in favour
‘of this change and the acceptance of it by the Constitution,
its desirability would be beyond argument. Though the
bulk of the evidence before us not only completely favoured
it but called for its immediate implementation, there ap-
peared to be in some quarters a reluctance to give effect
to it.

It would be convenient at this stage to set out the
manner in which the scheme of separation has been imple-
mented in the major States of Madras and Bombay. :

6. The introduction of separation in Madras followed Scheme

the report of a Committee appointed in 1946 for the purpose ;’.f scpars-
of formulating a scheme. The separation has been effected jaqms.
in Madras by executive orders and not by statute. In the
initial stages, the scheme was introduced only in a few
districts; it was extended to other districts year by year,
«care being taken to observe the difficulties found- in its
working and to remove their causes. It was thus gradually
:ro(;xfht into force in Madras State including the separated
.Andhra. : :

Under the Criminal Procedure Code and other relevant Allocation
statutes, the functions of a magistrate fall into three broad ggtff';‘ée"g"“’
«categories, namely— executive

(a) functions which are ‘“police” functions in their and judicial
nature, e.g,, the handling of unlawful assemblies; magistrates.
(b) functions of an administrative character, eg.,
issue of licences for fire arms, and similar functions,
and
(c) functions which are essentially judicial, ed.,
the trial of criminal cases.



‘The
Bombay
Scheme,

852

These functions were, till the introduction of the scheme,.
all performed by the Collector of the district and by a num-
ber of magistrates subordinate to and controlled by him.
The essential feature of the scheme was that purely judicial
functions coming under category (c) were transferred from
the Collector and magistrates subordinate to him to a new
set of officers who were no longer to be under the control
of the Collector. Functions under (a) and (b) were to con—
tinue to be discharged by the Collector and the revenue
officers subordinate to him. Officers performing functions
in category (c) were to be ¢alled “judicial magistrates” and
those performing functions in categories (a) and (b) were
to be called “executive magistrates.” In the category of
judicial magistrates were the District Magistrates, the Sub-
divisional Magistrates, the Additional First Class Magis~
trates and the Second Class Magistrates (Sub-Magistrates).
The executive magistrates were the executive officers of
the revenue department, namely, the Collectors, the Reve-
nue Divisional Officers, the Tahsildars and the Deputy
Tahsildars on whom the responsibility for the maintenance
of law and order was to continue to rest. The Collector
was, by virtue of his. office, to retain some of the powers of
the District Magistrate and was to be called the “Additional
District Magistrate”.  Similarly, the Revenue Divisionat
Officers continued to be ex-officio First Class Magistrates
and Tahsildars and the Deputy Tahsildars, ex-officio Second
Class Magistrates. These officers were not to exercise any
judicial functions in the sense that they were not to try
any criminal cases. Their powers were restricted to the
making of emergency orders under sections 133 to 144 of
the Code of Criminal Procedure. They were also given
powers to bind over persons to keep the peace under section
107 of the Code of Criminal Procedure. Powers under sec-
tions 108 to 110 were 'given exclusively to the judiciak
magistrates. Powers under section 144 could, however, be-
exercised by both classes of magistrates. Powers of revision
under section 435 to 438 were to be exercisable by the
judicial magistrates alone. The jurisdiction in disputes.
regarding immovable property (under section 145) and the
following sections could be exercised by the executive:
magistrates. These changes were brought into effect by
G.0O. No. 3106 Public (Separation), dated 9th September,.
1949, which has been from time to time amended.

7. In Bombay (as constituted before the reorganization:
of S.tavtes), a similar scheme was brought into effect by the
passing of the Separation of Judicial and Executive Fune-
tions Act, (XXIII of 1951). The main points of distinction
between the Madras and the Bombay schemes are that,
whereas in Madras the head of the judicial magistrates in
a district is the District Magistrate (Judicial), in Bombay
the head is the Sessions Judge and that, whereas in Madras
powers under sections 108 to 110 of the Criminal Procedure
Code are exercisable only by judicial magistrates, in
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"Bombay these powers are left to be exercised by executive

smagistrates. ‘
8. It may be pointed out that in both the States the Judicial _

judicial magistrates are, like civil judicial officers, under I itHees

the admimstrative control of the High Courts. High Court.

We annex at the end of this Chapter a statement show-
ing some of the salient features of the allocation of powers
and functions under the Criminal Procedure Code in the
schemes of separation in Madras and Bombay.

9. In the other States or parts of States where separa- gft‘;i:f
tion has been introduced, the Madras method of issuing P .
executive instructions has been followed and the alloca-
tion of powers and functions is broadly on the same
pattern as in Madras or Bombay with changes in the
nomenclature of the officers. The States .in which
separation is now in force are Madras, Andhra Pradesh,
Kerala, Mysore, Bombay excluding Vidarbha, the Madhya
Bharat and Vindhya Pradesh areas of Madhya Pradesh,
the PEPSU region of the Punjab and twelve districts of

Bihar.

In Uttar Pradesh, a scheme of what is called separation 1be scheme
has been introduced by executive orders in some districts. 2 U.P.
In certain districts, some of the officers, cailed judicial e°t real
officers, were appointed whose duties were only the trial *°Paration.
-of criminal and revenue cases; they had no executive duties.

They were not to be under the control of the Collector
and the District Magistrate. = They were, however, placed
under the control of the Commissioner of the division
through an Additional District Magistrate (Judicial).
"These judicial magistrates devote their time exclusively
to the trial of cases. Powers under sections 107, 108 to
110, 144 and 145 of the Criminal Procedure Code are, it
appears, being exercised by the executive magistrates.
The High Court has no control over these judicial magis-
trates. It will thus be clear that the system of separation
which prevails in some of the districts of Uttar Pradesh
is only a separation in form; the substance of separation,
‘mamely, the freeing of the judicial officers from executive
control has not been achieved.

10. The Chief Secretary of the Punjab Government who Critics of
purported to represent the views of his Government stated separation,
that, “in the context of the situation that obtains in the Views of the
Punjab, taking into consideration the incidence of crime E“n"b
and the nature of crime, the communal atmosphere, the overm?m"
«constant law and order problem, Government are naturally
keen to have as effective a machinery under their disposal
as possible for dealing with different types of situations
and that Government’s view is that if there is complete
-separation, ...... probably the Government’s hands would
‘not be as strong in dealing with crimes or dealing with law

and order problem as they would be without separation”.
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According to him, the local magistrate is, in the eyes of the
Government, responsible for the maintenance of law and.
order and by reason of his constant contact with the
police he is able to exercise control over the law and order-
or the crime situation. He stated that the Government felt
that they should have some sort of control over the pro-
ceedings in a criminal case right to its end. This officer
had to concede that the local magistrate’s view point is not.
“cent per cent judicial” and that he has always an eye on
the law and order problem in his ilaqa. It was further said
that, “the executive magistrates always look up to the
Government for promotion and advancement in service and.
that the judicial magistrates would not do that and there-
fore they would not bother about the law and order situa-
tion”. In effect, the officer seemed to plead for the per-
petuation of the very evils which the separation of the
judiciary from executive control is designed to remedy.
Indeed, what is said seems to imply that the magistrate, in
dealing with the case, should not be governed by strict rules.
of evidence and should, as it were, be free to act upon his.
belief that the person before him is guilty. This seems to
us to be a complete negation of the very foundation of the
system of our criminal jurisprudence which presumes
innocence in favour of the accused. ’

The Inspector-General of Police of the Punjab also gave
evidence before us and his view was that the judicial
magistrates asked for too high a standard of evidence and

_that, even when they convict persons, the sentences awarded.

were too low having regard to the nature and frequency
of the offence.

11. The view of the Punjab citizen was expressed by a
Member of Parliament hailing from the Punjab in these
words:  “If the Punjab Government still thinks that they
cannot control law and order situation with separation, all
that I can say is that the Government is not taking a
correct view of the situation, If there is any difficulty it
has to be crossed over. The main thing is that the execu--
tive do not want to part with their power. * * * Do they
mean that they can control law and order situation better
if they can secure the punishment for the crimes as they
want? If they want to maintain law and order at that
cost, then better abolish the judiciary”.

12. We have given our most anxious consideration to the
view put forward on behalf of the Punjab Government as
it was said to arise from factors peculiar to the Punjab. It.
is noticeable, however, that in the erstwhile State of PEPSU
which now forms part of the Punjab, separation has been
in force for a considerable time and it has not been suggest-~-
ed that the continuance of separation in that area has given
rise to any special problems or that the crime situation im- -
that part of the Punjab has been worse than in other parts-
of that State.
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Views somewhat similar to thbs‘e expressed by the
Punjab Government were also expressed by certain officers
of the police and the magistracy in Rajasthan and Madhya
Pradesh. -

13. On the other hand, we have before us the views of Separation
Inspectors-General of Police of all the States excepting the ;Ot aﬁgcted
State of Kerala (where the Inspector-General did not give &qer.
evidence) in which separation has been in force—in some )
of them for a considerable number of years—and their
unanimous view was that the introduction of separation had
not had any adverse effect on the law and order situation
in their States. Indeed, some high executive officers wel-
comed the change as it had relieved the executive of the
responsibility of some judicial work.

14. A somewhat different aspect of the law and order Other
problem in relation to separation was stressed by the view g?ﬁﬁslg}e,
expressed by some witnesses that the judicial magistrates {33 The v
very often failed to appreciate the difficulties encountered so° « on,
by investigating officers and the executive authorities and
demanded unattainable standards of proof in weighing the
evidence before them in criminal cases. It was stated that
not infrequently they demanded a standard of proof in
criminal cases which was higher than even that required
by law and acquitted the accused in cases where they
deserved conviction,

This certainly is a matter which requires careful consi-
deration. Though it is necessary thab magistrates should
be independent of the control of the executive, they should
at the same time be made aware of the difficulties of the
executive in dealing with the matters which come before
them and the procedure adopted by the police in the
investigation of cases. Independence from the contrel of
the executive does not mean looking askance at the execu-
tive or having a tendency to add to the difficulties of the
executive. It appears to us, therefore, that it would be
desirable to introduce in all the States where the judiciary
is separated from the executive a system of training judigial
magistrates such as now obtains, for instance, in the State
of Madras. In that State, judicial magistrates are, before

- they are posted to their offices, subjected to a period of
training in the revenue and police departments which en-
ables them to appreciate the difficulties of executive officers
and the way in which the investigation of crime is conduct-
ed. The witnesses who raised this aspect of the question
before us readily admitted that such a course of training
would result in the removal of the difficulties which they
had mentioned. :

Tt was also suggestéd that judicial magistrates would not
be able to deal effectively with disturbances and like situa-
tions and that separation would, therefore, involve the
recruitment of a larger number of executive magistrates
who are trained to deal with such situations. An answer to
such an objection was given by the Chief Secretary to the
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Uttar Pradesh Government who stated that if a larger
number of executive staff was needed .to deal with such
situations, the necessary personnel could be engaged and
that, by and large, the number of officers needed, taking
the judicial and executive magistrates together, would not
be larger and the cost to the Government would not
increase. This objection can, moreover, be met by adopting
the Madras practice of training the judicial magistrates to
deal with emergent situations so that their services can be
utilised in such situations in the absence of executive,

magistrates.

! 15. The problem of separation far from receding to the
background by reason of the advent of freedom, as is sug-
gested in some quarters, has really become more acute from
the point of view of the efficiency of the magistracy. In a
number of States, evidence was given before us of gross
neglect of judicial work by executive magistrates by
reason of the increased demands of their executive duties.
It was pointed out that, with the advent of a number of
welfare activities carried on in the country-side, new and
important duties had fallen on executive officers which left
little time to them to devote to magisterial and other judi-
cial work. Increasing expansion of governmental activities .
has also made it very difficult for the District Magistrate to
spare any time for the supervision of the magisterial work
of his subordinates. It was frankly admitted by a number
of District Magistrates in the revenue department that, in
the circumstances which had arisen, supervision by them
over the performance of magisterial duties by their sub-
ordinates hardly existed. The evidence showed that this
situation had led in certain parts of Bihar, Madhya Pradesh
and Rajasthan to extraordinary delays in the disposal of
numerous cases pending before the magistrates. It may,
therefore, be safely asserted that even apart from the need
for giving effect to the universally acknowledged principle
that. the judiciary should be independent of the control of
the executive, separation is most urgently and immediately
called for to ensure the efficiency of the magistrates and
the removal of the extreme delays in the disposal of crimi-
nal proceedings in the magistrates’ courts.

16, The argument that the advent of Independence had
completely altered the situation in respect of separation
and that there was no longer any need for it as the execu-
tive is now under the control of a popular government may
be answered in the following words of the report of the
Madras Committee on separation!:—

o however vigilant and however anxious a

Minister at the top may be, it would be humanly im-
possible for him to ensure that things never go wrong.

1Report of the Committee on the Separation of the Judiciary fromtb=
Executive 1946, page 4%, para, 135.
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As a very senior and experienced Advocate says in a
memorandum he has sent to us ‘An executive is an
-executive whether British or Indian’. If it were as
simple and easy as the argument sounds to control all
the acts of the agents of executive power, it becomes
difficult to understand why such elaborate - safeguards
and balances of power are provided for in the English -
and American constitutional systems.”

17. An equally effective answer was given by that Com- Judicial

mittee to the suggestion that magistrates under the control Magistrates
©of the High Court exact standards of proof impossible of r:srgggzlble
achievement and that this results in crimes going unpunish- ° )
" ed: “Underlying the discussion of this question there is an.
"apprehension’ that an independent magistracy will favour
the criminal especially when the magistrate is a lawyer but
that if he were under the control of Government, he would
look upon the Government point of view with more favour.
This is not generally true. To the extent that a magistrate
decides a case without fear or favour, it is a commendable
attitude and not one to be deprecated.  In times of dis-
-order, magistrates do take cognizance of existing conditions
and recognize the exceptional demands in the interests of
public peace. The High Court has never been unmindful
of the claims of order, and there is no reason to suppose
that they will ignore them now that a popular Government
has taken the place of the 0ld.’”?

18. It needs to be emphasised at the risk of repetition Power of
that the scheme of separation will in no way “make the theexecutive
path of the wrong-doer easier or weaken legitimate author- oy' weaken -
ity. All that we are trying to ensure is that in the conduct
of criminal trials, extra legal means are not held in terro-
rem to weight the scales in favour of the prosecution.” The
powers necessary for maintaining law and order in the
hands of the Collector and his subordinates will remain un-
affected. What will be ensured is that those administering
justice, i.e., those conducting criminal trials shall not be in
any manner under the executive so that not only will jus-
tice be done but that justice will be manifestly seen to be
-done.

19. The increased cost of separation is, perhaps, the old- Financial
est argument used against its introduction. As far back as objections,
1837, Lord Auckland, dealing with the subject of separa-
tion observed that “financial considerations” were one of
“the grounds which made the question “one of great diffi-

-culty.” The increased financial burden was thereafter
repeatedly referred to by officials and non-officials dealing
“with the matter. In 1897 Mr. C. D. Field, then a Judge ot
“the Calcutta High Court, writing in the Asiatic Quarteriy

IReport of the Committee on the Separatio;'l of the Judiciary from the
- Executive p. 49, para.i137.
Hpid., D. 11, para. 32.
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Review for January, attacked what he called the “financial
argument” in these words:—“In 1860 the financial difficulty
was the strongest argument advanced against complete
separation and ever since, as other means of defence have
been weakened by time and progress, this big old gun has
been brought out as an irresistible piece of artillery. But
time has affected this also, and it can no longer do *** If -
the change would cost a little, would not this little be
spared from the tax on justice, that justice may be done?
Very little (if anything) would be required if the reform
were carried out by someone having the knowledge of the
existing system and some faculty of organisation, Bearing
in mind this economy that results from division of labour
and large existing establishments ready for rearranging, it
is by no means impossible that an actual saving could be
effected.”™

20, The matter has, however, now ceased to be one of
merely making a guess of the increased cost as the new
system has been at work in several States. In Madras, the
Committee estimated the increased cost for the whole of
the province before its division into Madras and Andhra at
Rs. 3,57,936 per annum 2 The information before us reveals
that the cost has worked out at a lesser figure than was
originally anticipated. In Orissa, which is about to intro-
duce the system of separation, the net extra expenditure
involved in bringing this scheme into effect in five out of
thirteen districts is/ estimated at Rs. 33,455 recurring per
annum and Rs. 10,000 non-recurring®. We are justified in
concluding that while, no doubt, certain extra expenditure
will result from the introduction of this system, it will by
no means be excessive. Wherever the scheme is introduced
it might be possible; as has happened in Madras, to effect
retrenchment to a certain extent on the executive side as
the existing executive officers would, as a result of the
separation, be freed from their judicial duties.

21. It is not unlikely that difficulties of obtaining
adequate trained personnel may be experienced in the
initial stages. In such cases the scheme may be introduced
by stages in groups of districts.

The evidence before us shows that a scheme of separa-
tion does involve additional duties of supervision over the
judicial magistrates which the District and Sessions Judges
will not be able to perform. It would, therefore, be neces-
sary in order that the scheme may work efficiently that the
district judge should be given the assistance of a District
Magistrate (Judicial) or an Additional District and

1Cited by the Report of the Committee on the Separation of the Judi~
ciary from the Executive 1947, Bombay page 17, para. 66.

SReport of the Committee on the!Separation of the Judiciary from the
Executive page 65.

sReport of the Committee on the Separation of the Judiciary from the
Executive in the State of Orissa, 1953, page 13. .
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Sessions Judge whose prineipal futictions would be super-
vision of the subordinate magistrates’ courts. The advan-
tage of the appointment of a District Magistrate (Judicial)
rather than an Additional District and Sessions Judge - to
perform these duties would be that he cannot be taken
away for the performance of sessions ‘or civil appellate
work, and that he would probably be a person more fitted
to supervise the work of the subordinate magistrates. It
may be mentioned that the system we are recommending
has worked satisfactorily in Madras.

22. The system of separation of the judiciary from the Conclusiors..

executive having been accepted as one of the directive
principles of State policy, one would have thought it un-
necessary to discuss the advantages of separation, and the
"arguments against it. We have dealt with these matters
because we found, as stated above, a lurking opposition to
the principle of the scheme in various States based on
considerations which are not well-founded. We are of the
view that this is a matter on which legislation by Parlia-
ment is necessary. Such legislation will have the advantage
of bringing into operation throughout the country a uni-
form system of separation and force the pace of its intro-
duction in States which have delayed and fallen behind.
The Bombay Separation of Judicial and Executive Func-
tions Act (XXIII of 1951) would, we think, serve as a
model for such legislation. We may, however, indicate that
our preference is for leaving the actual trials even in
cases under sections 108 to 110 of the Criminal Procedure
Code to the judicial magistrates as in Madras, the executive
magistrates’ duties being confined in this respect to such
immediate action as may be necessary. In order, however,
to obviate delays which are bound to arise in enacting such
legislation by the Union Parliament we would recommend
that the States which have not so far introduced the scheme
of separation should forthwith introduce it by executive
action as has been done in Madras.

Our recommendations which are set out below will have Recom-
no application to the scheduled and tribal areas which are mendations:.
under the Gonstitution being administered under special
provisions.

(1) Separation has worked satisfactorily where it
has been introduced and its introduction has not led to
any difficulties in the executive officers being able to
maintain law and order. There is, therefore, no reason
why the scheme should not be put into operation in
the remaining States.

(2) The additional expense of administration due
to the introduction of separation will not be great as is
known by the experience of the “States which have:
introduced it. Such additional expenditure as may be
involved is essential for the proper administration of
justice.
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(3) The lack of adequate personnel may cteate
difficulties in its immediate introduction all over the
State. These difficulties can be met by following the
Madras method of introducing separation in groups of
districts year by year so that the scheme is introduced
throughout a State within a period of three to five

years.

(4) The system of separation should be a real one
and not merely one in form as in Uttar Pradesh and in

the Punjab.

(5) Under the scheme of separation, it would be
desirable to appoint a District Magistrate (Judicial)
for the purpose of exercising effective supervision and
.control over the subordinate magistrates, as the Dis-
trict and Sessions Judge will not be able to find the
time for the performance of those duties. :

(6) Legislation for bringing about separation
should be enacted by Parliament on the model of the
Bombay Separation of Judicial and Executive Func-
tions Act (XXIII of 1951). But pending the passing of
‘such legislation, the States which have not so far
introduced separation should introduce it forthwith by
-executive action as in Madras. :
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42.—TRIAL BY JURY

1. The opinions expressed in the answers to our Ques-
tionnaire. and by the witnesses examined by us were
preponderatingly in favour of the abolition of trial by jury
even to the extent to which it exists in certain parts of the
country. There was a small section of opinion which took
the view that its continuance in the Presidency towns of
Calcutta, Madras and Bombay to the extent it is in force in
these places was desirable. Only a few witnesses were in
favour of its extension.

2. It is necessary first to examine the manner in which
the right to a trial by jury arises in India and its extent.

Sections 267, 268 and 269 of the Code of Criminal Proce:-
dure constitute the statutory foundation of the right to
trial by jury in India. Section 267 provides that all trials
before a High Court shall be by jury. It also provides that
in all criminal cases transferred to a High Court under
the Criminal Procedure Code or the Letters Patent, the
trial may, if the High Court so directs, be by jury. Thus,
trial by jury is obligatory only in the High Courts of
Calcutta, Madras and Bombay in the trial , criminal
cases in the exercise of their ordinary original criminal
jurisdiction. In cases transferred to themselves by the
High Courts (including the High Courts in the Presidency
Towns) and tried by them in the exercise of their extra-
ordinary criminal jurisdiction, trial by jury is optional and
not obligatory.

However, the position even in the three Presidency
towns in which the High Court exercised original criminal
jurisdiction has been altered by special provisions. In
Madras, the Criminal Procedure Code has been amended by
Madras Act XXXIV of 1955 by deleting all references to
the High Court in Chapter XXIII of the Code. All criminal
trials in the City of Madras now take place either before
the Presidency Magistrates or the City Sessions Court.
A notification has, however, been issued under section 269
of the Criminal Procedure Code directing that the trial of
certain offences in the City Sessions Court shall be by
jury. They are, broadly speaking, offences against property
under Chapter XVII of the Indian Penal Code. The more
heinous offences are tried by the judge himself. The notifi-
cation directing the trial of these offences by a jury was
first brought into force in 1956 on the abolition of the

- original criminal jurisdiction of the High Court and has

since been kept in force.

864



The position in Bombay and Calcutta is somewhat In Bombeg.

different. In Bombay, Bombay Act XXXII of 1648 has
provided that the words “or the Court of Session for Greater
Bombay” be added after the words “High Court” wherever
used in Chapter XXIII of the Criminal Procedure Code and
Greater Bombay has been declared to be a Sessions Division.
All sessions cases in Greater Bombay are tried in the City
Sessions Court by jury.

In Calcutta, a City Sessions Court has been established In Calcutts.

but its jurisdiction is limited to a certain class of offences.
Section 9 of the City Sessions Court Act (XX of 1953)
provides that all trials before that Court shall be by Jury.
Offences punishable under section 302 of the Indian Penal
Code and certain other offences still continue to be tried
by the High Court. It will thus appear that a statutory right
to be tried by jury exists only in the Court of Session for
Greater Bombay, in the City Sessions Court of Calcutta and
on the Original Side of the Calcutta High Court.

3. Out side the three presidency towns the matter is In .the)
regulated by sections 268 and 269 of the Criminal Procedure mofussil.
Code. Section 268 provides that all trials before a court of
session shall be either by jury or by the judge himself.
Section 269 empowers the State Government to order by
motification in the Official Gazette that the trial of .all
offences or of any particular class of offences before any
court of session in any district shall be by jury and that
the State Government may revoke or alter such order.

At one time in the States 6f Madras and Bombay notifica~
tions were issued under section 269 of the Criminal Proce-~
dure Code bringing into effect trial by jury in certain areas
of these States. The working of the jury system was, how-
ever, found to be unsatisfactory; and, for several years
past, the system has been discontinued outside the Presi-
dency Towns.

- In the State of West Bengal, the position is, however,
different. Outside the Presidency town of Calcutta the
system of trial by jul:ry obtains in twelve out of the fifteen
districts of the State. The system is applicable to all offences
under Chapters VIII, XI, )gl, XVI, 1 (excepting offences
under sections 400 and 401), XVIII and XX of the Indian
Penal Code and certain other offences. It is understood
that the State Government is contemplating the extension
of the system to one of the three districts where it is not
in force at present.

The system of trial by jury does not prevail in the
States of Andhra Pradesh, Assam, Orissa, Kerala, Punjab,
Rajasthan and Uttar Pradesh.

States other than those dealt with above have adopted
the system partially. It prevails in ten out of the seventeen
districts of the State of Bihar and the offences which are
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triable by jury are some of the offences against property in
drllizgter VIl of the Indian Penal Code. In the new State
of Madhya Pradesh the system prevails only in three out
of the. forty-three revenue districts constituting the State
and its-application is restricted to certain classes of offences.
These three districts are governed in the matter of jury
trial by a notification issued while they formed part of
Madhya Pradesh before its reorganisation. It is understood
that the Government of Madhya Pradesh is considering the
abolition of jury trials in these three districts. In the
reorganized State of Mysore the system of trial by jury
prevails in nine out of its nineteen districts. The class of
offences to which the system applies are offences against
property in Chapter XVII of the Indian Penal Code.

4, The above survey of the extent of the prevalence of
the jury system in the country and the nature of the
offences to which it has been made applicable, where it
prevails, indicates that it has not beén adopted ovér a_
large part of the country, that its application even in areas
where it has been adopted is restricted to certain classes of
offences and that some States which had adopted it have
decided to discontinue it.

5. As we have seen, the statutory right to a trial by jury
which was conferred by the Criminal Procedure Code was
confined to the Presidency towns where the High Courts
exercised Original Criminal Jurisdiction and it depended
‘entirély on the Government of each province or State to
decide in what areas and in respect of what offences trial
by jury should be introduced in the other parts of the
country. When the Constitution was framed in 1950, the
Constitution-makers  did not think it fit to confer on the
citizen g fundamental right to trial by jury as in the United,
States of America. It appears that, though the system of

-trial by jury was introduced in some parts of the country

over a hundred years ago, the system has never become a
recognized feature of the administration of criminal justice.
Trial by jury in India to the extent it exists today is but
& transplatitation of a practice prevailing in England which
has failed to grow and take root in this country. :

6. Evén in England where the system grew out of the
need for the protection of the people against arbitrary
prosecution and subservient Royal judges, a large number
of criminal offences are at present tried without jury.
Summary offences are not triable by jury. An accused has
a right to trial by jury only in the case of indictable
offences; but, in a great number of them, except the more
serious ones, he can ask to be tried summarily by magis-
trates, It appears that about eighty-five per cent of the
indictable offences are, in fact, tried summarily. '

In civil litigation, trial by jury was the only form of

trial in any Court of Common Law until 1834,  After that

date, there has been a.marked decline in the populsrity of
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trial by jury. Jury trials now take place in only two .to
three per cent of the volume of litigation. It is stated that
the decline is not due to the fact that the right to trial by
jury has been curtailed. Even in cases in which it is open
to the parties to ask for trial by jury, parties frequently
prefer to have trial by the judge alonel.

7. Notwithstanding the decline of jury trials in England, Success in
particularly in civil cases, there is still a large body of England

opinion in its favour. Indeed “There are many waership- S::pechl
pers who believe that trial by jury is always the best reqyons.

tribunal for the trial of every question of fact.”> Perhaps
trial by jury has been a success in England essentially
because it is an English institution of antiquity peculiarly
suited to the genius of the English people. Comparing- the
jury system in England with the jury system in France
where it proved a failure, Sir Alfred Denning (now Lord
Denning) observed: “In making these comparisons, we ne
doubt think our system is better but we ought always to
remember that it is the system which suits the tempera-
ment of our people. It would not necessarily be the best
system for other peoples®”. The following observations of
Sir Pgtrick Devlin in this connection are interesting:

“The English jury is not what it is because some
law giver so decreed but because that is the way it has
grown up. Indeed, its invention by a law giver is
inconceivable. We are used to it and know that it
works; if we were not, we should say that it embodies
a ridiculous and impracticable idea. Consider what
‘the idea is. Twelve (why twelve?) men and women
.are to be selected at random; they have never before
.had any experience of weighing evidence and perhaps
‘not of applying their minds judicially to any problem:;
they are often, as the Common Law Commissioners of
1853 tactfully put it, ‘unaccustomed to serve intellectual
-«exercise or to protracted thought’ The case may be
:an intricate one, lasting some weeks and counsel may
have in front of them piles of documents, of which the
jury are given a few to look at. They may listen to
-days of oral evidence without taking notes—at least,
no one exfpects them to take notes and no facility is
provided for it in the jury-box, not even elbow room.
Yet they are said to be the sole judges of all the facts.
At the end of the' case they are expected within
an hour or two to arrive at the same conclusion. With-
out their unanimous verdict no man ean be punished

; 1The above information in regard 10 the decline of trial by jury has
-b_:cn)txken from ‘ Trial by Jury * by Sir Patrick Devlin (The Hamlyn Lec-
=tures). :

#¢ Trial by Jury **, Sir Patrick Devlin (The Hamlyn Lectures), page
149.

)"‘ Freedom under the Law », Sir Alfred Denning, p: 63 (Hamlya fLeo-
ures)., - ' s L . to .
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for any of the greater offences. Theoretically it ought:
not to be possible to successfully enforce the criminaki:
law by such means.”?

8. The early British settlers in America adopted in their-
home the practice of trial by jury and it later came to be-
embodied in the American Constitution. However, even
though a right to trial by jury is conferred by the Consti--
tution, it is frequently waived by accused persons in the-
United States. It is said that by reason of the wide publicity -
which precedes and accompanies trials, there is a real
difficulty in procuring a truly impartial and unprejudiced’
jury. In some parts of the United States a waiver of jury-
trial has become common and trial by a judge is the ordi-
nary routine. In fact “Students of criminal justice are-
inclined to believe that the extensive use of the waiver-
would, on the whole, greatly improve the efficiency of the-
trial process.”?

9. The jury system as practised in England was tried in
France for more than a century. The verdicts given by the
juries were often fantastic and the system in the form in
which it is in vogue in England has been abandoned since-
1941, In the words of Sir Alfred Denning (now Lord

-Denning) . “It does not work in the Latin countries with-

their mobile temperament, easily moved to pity or hate,”®"
France has now adopted a system under which lay and
professional judges sit and deliberate together and arrive-
at a conclusion including the question of sentence by a
majority vote. It is noteworthy that in no country in:
continental Europe there prevails to-day a system of trial
by jury in the English form.

10.. The recent trend of opinion in regard to jury trials.
may be summarised in the following words:—

“Prial by jury has but few supporters among
lawyers to-day, and it is indeed difficult for those-
familiar with its weak spots to say much in its favour.
Almost its only consoling feature is the thoroughness-
of its decline. This process of displacing the jury by-
other types of criminal courts, the so-called ‘correctiona-
lization’ has gone so far that in most of the larger-
countries only a tiny percentage of all offences are:
actually tried by a jury.”

Qur task is to consider whether this exotic growths
transplanted into India by British lawyers and Jumsts has-

-worked well and should be continued.

11. Those advocating the continuance of the system have-
relied on its successful working in England and have parti--
cularly emphasized the reference to the jury as a palladium:

iDevlin op. cit., pages 4-5.
- 3American Legal System, Lewis Mayers, page 169.
*Denning, op. cit., page 59.
‘Mannheim—*‘Criminal Justice and Social Reconstruction”, page 246..



of justice and liberty by Blackstone and. other English A pafla-
writers. They point out that in England, the jury has served ﬁib‘{:t,"f
as a check on the arbitrary power of the Crown and assured :
“to the individual his life and liberty against encroachments

by the executive. The success of the system in England

has, it appears to us, not much relevance because, what may

-suit English conditions and the English character may not

work satisfactorily in India. Nor has the historical aspect

-of the jury having served as a protection to the citizen
.against the exercise of arbitrary powers by the Crown any
-significance in the present -conditions in India.

It has also been suggested that the practice of the Checks
jury system on a more extensive scale in this country will ‘.“"m
-control and reduce the number of the unjustified acquittals cquitta’s.
by criminal courts which are said to be on the increaser It
is said that a judge has - to give considered reasons for
.convicting the accused and that, when he is unable to give
~such reasons, the appellate courts set aside the conviction.
But the jury is not required to give reasons for their verdict
.and their general good sense will not allow crime to go
unpunished merely, because there are discrepancies in the
-evidence or because a plausible defence has been raised. In
-our view, this reasoning proceeds upon a misunderstanding
-of the judicial function and ignores actual experience of
jury trials which are said to have resulted, as pointed out
“later, in failures of justice including erroneous acquittals.

No doubt, the system of trial by jury has the advantage
-of associating the public with the administration of criminal
justice and it serves to inculcate in the citizen a sense of
-duty and responsibility and a respect for the majesty of
the law. The system must, however, be judged mainly by
‘the extent to which it works efficiently. Its main purpose
is the dispensation of justice. If it fails to serve that
‘purpose, its continuance cannot be supported for other
reasons.

12. Broadly speaking, an accused person convicted by a Rights of
court of session on a trial by jury has only a limited right ;PP“' in
of appeal. Section 418 of the Criminal Procedure Code cases ree-
which permits an appeal on a matter of fact as well as on a tricted.
matter of law expressly bars an appeal on questions of fact
where the trial has been by jury. It follows, therefore,
that generally speaking, in the case of trials by jury, ques-
tions of fact cannot be agitated before the appellate court.

“The court of appeal would, in such cases, have to decide
whether the verdict of the jury is erroneous owing to a
misdirection by the judge or by a misunderstanding on the
part of the jury of the law laid down by the fjudge. We may

‘refer in this connection to section 537 of the Criminal
Procedure Code which provides that no finding, sentence or
-order passed by a court of competent jurisdiction shall be
reversed or altered on the ground of any misdirection in
any charge to a jury unless such misdirection has in fact..
occasioned a failure of justice. The rights of a person:..
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convicted in a jury trial in the High Court are somewhat-
different and larger by reason of the amendment of the-
Criminal Procedure Code by Act XXVI of 1943. Under-
Section 411-A the convicted person has a right to appeal.
from a judgment of the High Court in its original criminal
jurisdiction on any ground which involves a matter of law
only or with the Yeave of the appellate court or upon the-
certificate of the trial judge on a matter of fact or on
any other ground which appears to the appellate court to~
be a sufficitent ground of appeal. The amendment also-
empowers State Governments to prefer appeals from
orders of acquittals passed by the High Court in its ordinary
original criminal jurisdiction subject to the same restric--
tions as in an appeal against a conviction. The only High
Court in which appeals would lie under this amendment.
is the High Court of Calcutta which alone tries offences in.
the exercise of its ordinary original criminal jurisdiction.

Contrasted with the restricted rights of appeal mentioned
above, a full appeal would be available to an accused person.
tried by a court of session without a jury. It has been urged
that the extended right of appeal whichythe accused would
have in cases tried by the judge himself particular} in
trials involving complicated questions of fact is a valuable:
right which would be denied in cases tried by jury where
the verdict of a certain number of persons arrived at with--
out a judicial examination of the evidence would bar an.
appeal by the accused on the questions of fact. :

13. It may also be pointed out that a trial by jury invari-
ably takes a longer time than a trial by the judge alone. "
The proeeedings have to be conducted at a slower pace:
to enable the jury to understand the evidence and follow
its sequence. Arguments of counsel have to be longer in
order that the issues of fact and law may be put in a simple-
and clear manner to the jury. Further, the judge has to.
sum up the case to the jury. The summing up has neces--
sarily to be very carefully drawn and in some cases,.
written out in advance and then read out to the jury. In
cases where the charge has not been written out in advance,.
the judge will have to reduce the heads of charge later into

- writing. -All these steps result in making a trial by jury a-

time-consuming process, and this is a point of view of"
considerable importance when the courts are burdened
with heavy -arrears. It is needless to point out that the
greater amount ‘of time taken by a jury trial necessarily -
means greater expense to the State. '

14. 1t ‘appears to us that a justification for the retention
of the jury system on abstract and theoretical consider-
ations 13 beside the point. The true test to be applied in
determining whether the system should continue is to
examine how it has worked. The Bihar Jury Committee
has rightly pointed out,” “that the real justification for the -
system, in any schenie of administration of justice, must be-
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found in its actusl working in the prevailing conditions,
its practical result rather % in abstract considerations
8s to the value of a right to trial by jury, In the ultimate
analysis, the test must be a ‘fairness of trial'—independent,
impartial and just—and how far, in ifs practical working,
the system ensures justice in its true sense.”* Judged by
this test, the institution of trial by jury which has prevailed
in some areas of the country for over a century has clearly
failed. Opinions that have poured in from every quarter are
united in their strong ‘condempation of the system of trial
by jury as it prevails to-day. There have been expressions
of judicial opinion on the subject which have found their
way into the Law Reports. The Acting Chief Justice 0f In Bihar.
fillllar, while disposing of a jury reference stated as
follows: —

“The unsatisfactory manner in which the system is
working is notorious and all those connected with the
administration of criminal justice in the . country must
know of numerous cases of miscarriage of justice.””®

Similar views have been expressed by other bodies thatmm u. P.
have gone into the question. Thus, as regards Uttar
Pradesh, the Wanchoo Committee peinted out that a
large majority of the witnesses before it was in favour of
the abolition of the jury system and that even in the few
districts in which the system was working it had not been
a success. The general complaint before the Committee
was that jurymen were “open to approach and did not
give a fair verdict. The Committee recommended the aboli-
tion of this system and the repeal of all sections of the
Criminal Procedure Code relating fo trial by jury stating
that “This Committee strongly feels that trial in Sessions
Courts should be by the Judge alone* This recommenda-
tion was accepted and trial by jury was abolished in that
State with effect from the 15th October, 1953.

The Bombay Government seemed to have experienced InBombay..
similar difficulties in the working of this system. It was
found difficult to find jurors of the right type even in the
advanced districts and such jurors as were available were
shown to be easily approachable and moved by extra-
judicial considerations. These factors and the expense and
delay occasioned by jury trials led that Government to
abolish trial by jury outside Greater Bombay. The Bihar
Committee referred to above went éxhaustively into the

1Report of the Jury Committee, Bihar, 1952, page 2.

SPer Meredith, Ag. C. J.. The Kingv. Baldeo 29 Pat., page 228 at
224.

*Report of the Uttar Pradesh Judicial Reforms Cormitree 1950-51, Vol.
1, page S54. )
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working of the jury system in that State for a long period

. and expressed its conclusion as follows:

Professional
Jurons,
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Views of
Mahatma
Gandhi.

“The Committee has been impressed by the almost
(sic) consensus of opinion that the system of trial by
jury has in actual practice resulted in unsatisfactory
verdicts—sometimes even in miscarriage of justice—
in the prevailing conditions of gelection of jurors, ****
Therefore, it recommends that serious offences shall
not be triable by jury, until the full effect of the recom-
mendations made in this report is known.™

Among the recommendations of the Committee were
those relating to the proper selection of jurors.

15. The Bihar Committee was satisfied that “a number
of persons have made it almost a profession to get them-
selves chosen as jurors for the sake of the remuneration
and also the illegal gratification which some of them
expect to get."

16. 'This evil of -unscrupulous professional jurors was
mentioned to us by some of the witnesses who gave evi-
dence before us. It is obvious that such a state of affairs
must render trial by jury almost a mockery and seriously
affect the administration of criminal justice. As stated
before, the opinions expressed to us whether by judges or
by lawyers on the whole took the view that the system has
worked unsatisfactorily excepting in the Presidency towns
of Calcutta, Madras and Bombay. Even in regard to the
continuance of the system in these Presidency towns,
counsel with considerable experience of criminal work in
the cities of Bombay and Calcutta favoured its abolition.
We also understand that the High Court of Bombay has
recently recommended to the State Government the
abolition of the system of trial by jury even in Greater
Bombay. .

17. A powerful voice against the continuance of the jury
system in India was raised as far back as 1931. Writing in

oung India’, Mahatma Gandhi stated:

“I am unconvinced of the advantages of jury trials
over those by judges. * * * * I have known juries
finding prisoners guilty in the face of no evidence and
even judges’ summing up to the contrary. We must
not slavishly copy all that is English. In matters
where absolute impartiality, calmness and ability to
sift evidence and understand human nature are
required, we may not replace trained judges by

. IReport of the Uttar Pradesh Judicial Reforms Committee, 1950-51,°
Vol. 1, page 8 op. cit,
*Ibid. page 9-



untrained men brought together by chance. What we

must aim at is an uncorruptible, impartial and able
judiciary right from the bottom.”?

18. For the reasons mentioned above, we are convinced Abolition
that the jury system in India which has had such a long oo,
trial has been a failure and should be abolished. In view

of the conclusion reached by us, we do not propose to

recommend measures with a view to secure its improve-
ment and efficient working.

3gsue of 27th August, 1931.
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1. The Civil Justice Committee of 1824-25 observed:

“The Village Panchayat—villagers mediating:
between contending parties in thgir own village—has,
in some form or other, existed in this country from
the earliest times and that without resort to any elabo-
rate or complicated machinery * * * * The judicial
work of the panchayat is part of that village system:
which in most parts of India and Burma has been the-
basis of the indigenous administration from time
immemorial.”* ‘

2. References to village panchayats abound in ancient
literature and later historical accounts. In the structure
of society as it existed in those days, the panchayat was.
the creation of the villagers themselves and was composed.
of persons who were generally respected and to whose:
decisions the villagers were accustomed to give unqualified
obedience. It does not appear that these panchayats were-
brought into existence by the authority of the ruler.
Except in matters of general importance, the ruler seems to-
have left the villagers to govern themselves and, among
other’thjngs, the villagers assumed the responsibility for:
the settlement of disputes among themselves. It has, how-.
ever, to be remembered that the disputes which these-
panchayats were called upon to determine were simple dis--
putes between one 'villager and another; disputes that
would otherwise have tended to disrupt the rural harmony.
The village in those days was more or less self-contained
and self-sufficient, the villagers being in a considerable
measure dependent upon themselves. In such a condition
of affairs, it was not unnatural that the panchayats should
have exercised a great measure of authority and com-
manded the willing allegiance of the people.

3. The Royal Commission of 1907 upon Decentralisation.
in India recommended the constitution and development
of village panchayats with certain administrative powers.
and jurisdiction in petty civil and criminal cases2. _ The
Government of India in their resolution of May 1915 on
Local Self-Government recommended that though the
jurisdiction of panchayats in judicial matters should ordi-
narily be permissive in order to provide an inducement to.
litigants to resort to them, reasonable facilities like the-
levy of small court fees, the avoidance of technicalities and
a speedier 'execution of decrees should be allowed to

1Report, pages 105-06.
- 2Report, p. 241, para. 708.
874
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rsons wishing to have their cases decided by panchayats.
g‘eollowing the expression of these views, steps were taken
in most of the provinces to develop village panchayat
courts. :

4, In Madras, these courts came into existence under
the Village Courts Act of 1888 (Madras Act I of 1889) which
has since been amended in 1920 and 1951. The scheme of
the Madras legislation was to have two classes of village
courts; firstly, courts presided over by village munsifs, (in
places where panchayat courts were not constituted) and,
secondly, panchayat courts consisting of not less than five
and not more than fifteen members elected by the villagers.
The suits cognizable by these courts were money claims due
on contract or for personal property, not exceeding in
amount or value the sum of Rs. 50, (Rs. 100 in case of
village courts specially empowered) and Rs. 100 in case of
panchayat courts with the exception of certain classes of
cases. With the written consent, however, of both parties
suits of the nature prescribed, not exceeding the value of
Rs. 200 could be entertained by these courts. The juris-
-diction of the village courts was concurrent with that of
the Districtr Munsif but it was provided that the District
Munsif may, if a suit was instituted in his court which was
triable by a village court, transfer it to the village court
unless sufficient reasons were shown to the contrary. The
number of village courts exercising civil jurisdiction in the
province of Madras in 1923 was as many as 7,755 and the
number of panchayat courts was 2,182. The number of
suits disposed of in the year 1922 by the panchayat courts
was 90,865 as compared with 88,664 suits disposed of by the
village munsifs’ courts.

5. The then Madras Government noted with satisfaction
that village panchayat courts were affording substantial
relief to civil courts and by dispensing speedy justice in
simple cases were gradually laying claim to be recognised
as useful institutions. Referring . to the work of the
panchayat courts, the High Court, in its report for the year
1922, observed:

“The rise in the number of suits instituted is almost
striking and so far as it represents suits that would
otherwise have been filed in village or regular courts
satisfactory.” “The paid tribunals have been relieved
only to the extent of .one-fourth of the work turned out
by the panchayat courts. It is hoped that this relief
will increase from year to year.™

Thus, panchayat courts in Madras appear to have become
popular and attracted a large number of suits though their
jurisdiction did not exceed Rs. 50 in value and was not
exclusive. ’

1Cited by the Civil Justice Committee, pp. 109 and 110,

oy
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6. Legislation similar to the Madras Act was undertakea
in the other provinces at about the same time. Such legie-
lation generally provided that the jurisdiction of the
panchayat courts was to be exclusive; the nature of the
suits triable by such courts being money suits (varying in
value from about Rs. 25 to Rs. 100) with certain exceptions.
It was generally provided that legal practitioners were not
to be allowed to appear on behalf of the parties in these
courts. These courts were not to be bound by the rules
of evidence or procedure other than those prescribed under
the Acts constituting them., The execution of their decrees
was to be made by the Collector on certificates issued by
the panchayats. In most of the provinces where these
courts were introduced, they seem to have been popular,
disposing of a large number of suits and relieving the
regular courts of the burden of dealing with petty disputes.
The Civil Justice Committee, after giving an account of
the legislation which had been then enacted, stated that
“everywhere (except in Bombay) it is accepted that village
panchayats with judicial functions should be used for the
disposal of small cases, varying in value from Rs. 25 to
Rs. 200.* The Committee recommended that “in all the
Provinces endeavour should be made to develop this system
so as to withdraw all simple money suits of smaller value
from the munsifs’ and small cause courts, thereby relieving
these courts of a large amount of petty work and making it
possible for them to cope with the larger duties we think
may be given to them.”?

7. It appears that the objection to these courts based on.
the ground of the existence of factions and communal dis-
sensions in the villages was also pressed before the Civil
.f)'uisitice Committee. In this connection they observed as

ollows:

“In the course of our investigation we were told in
the various Provinces by some witnesses that communal
differences and factions are in the way of any further
extension of the jurisdiction of these tribunals. There
is some force in this objection, but it is in our opinion
overstated. In villages where there are common
interests to be protected, common services to be
rendered and common funds to be administered, it is
idle to ignore the common life of the village in which
the necessities of neighbourhood have held their own
or have prevailed against the divisions of caste.”

8. A generation has elapsed since the matter was
examined by the Civil Justice Committee. Naturally, the
importance of re-organising and strengthening village units
as organs of local self-government and for the dispensation
of justice has been greatly emphasised since the advent of

IReport pp. I115~116.
81%d. p. 116,
Ibid. p. 116.



87

Independence. The Constitution has recognised the
importance of these village unit$ and in Article 40, one of
the Directive Principles of State Policy, it provides that
the State shall take steps to organise village panchayats
and endow them with such powers and authority as may
be necessary to enable them to function as units of self-
government. The administration of justice was in old
days, as we have seen, one of the functions of the
panchayats in the villages. Following this age-old practice,.
many of the States have recently enacted fresh legislation
for the constitution of village panchayats and have pro--
vided that committees of these panchayats should function
as nyaya panchayats and deal with petty civil and crimina¥
cases arising in the villages. :

The general pattern of the constitution of these
panchayat courts under the legislation now in force in the
various States is not dissimilar. The following Table indi--
cates in a broad manner the constitution of these courts in
the different States, their territorial jurisdiction and the
Acts under which they are constituted: : :
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Existing 9. It is desirable to set out in some detail the broad

%’imfms' pattern of the provisions regulating these courts.

Provisions.

Jurisdiction ~ Normally the nature of civil suits cognizable by the
in civil  panchayat courts are:—

cases, ) . .
(1) Suits for money due on contract (other than
contracts relating to immovable property);

(2) Suits for recovery of movable property or the
value of such property;

(3) Suits for compensation for wrongfully taking
or injuring movable property;

(4) Suits for compensatlon for damage caused by
cattle trespass.

In certain States, other causes of action of a petty nature
have also been brought within the jurisdiction of the
panchayat courts such as suits for the recovery of rent,
suits under certain provisions of the local tenancy laws
and the like. An important feature is that an upper limit
has been set to the pecuniary jurisdiction of these courts.
This limit varies fromt State to State. Generally speaking,
however, suits the value of which does not exceed Rs. 100
are cognizable by the panchayat courts. However, 1n
Mysore and Bombay the limits are as low as Rs. 40 and
Rs. 25 respectively.. Generally, these Acts confer powers
on the Government to increase the limit of pecuniary
jurisdiction upto a maximum provided in the Acts. They
also contain provisions to the effect that suits exceeding
the value of the pecuniary jurisdiction of the courts can be
heard and determined by them with the consent of the
parties given in writing.

The panchayat courts, however, are not competent to
hear the following classes of suits:—

(1) On a balance of partnership account unless the
balance is struck by the parties;

(2) For a share or part of a share under an
xqtielestacy or for a legacy or part of a legacy under a
will;

(3) By or against the Government or servants of
Government in their official capacity; and

(4) By or against minors or persons of unsounu
mind.

Jurisdiction The jurisdiction of these courts is exclusive in the
exclusive.  majority of the States; the States of Rajasthan, Andhra and
Madras, however, provide for concurrent jurisdiction.
The exclusive nature of the jurisdiction operates only in
the areas for which panchayat courts have been created.
But it is left to the Government under these Acts to create

-courts for such areas as they think fit,
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10. Civil suits and criminal cases have to be tried by a

Bench of a panchayat consistifig of the Sg.rpan anch or Presi-
dent and two other Panchas.’ _.Thtsel choice of the two

Constitution
of pancha-
yat courts.

Panchas, who form part of the Benth, ig, in some States, The objeo-
left to the President whereas in‘other States, each party is tive

given the power to select a Pancha, A duty is laid on the
Panchas trying a suit or dealing with a proceeding to bring
about in such manner as they think fit an amicable settle-
ment between the parties. For example, it is provided
that the Bench of Panchas *“shall, in such manner as it
thinks fit and without delay, investigate the suit or case
and all matters affecting the merits thereof and the right
settlement thereof, and in so doing may do all such lawful
things as it thinks fit for the purpose of inducing the parties
to come to a fair and amicable settlement; and where such
a settlement is brought about, the bench shall record the
same and give its decision accordingly”. (Section 58, Bihar
Panchayat Raj Act, 1947). ’ _

" 11. In respect of the procedure to be followed by the
panchayat courts, the enactments generally contain a pro-
vision such as this:

. “The procedure to be followed by a Bench of the
Gram Cutcherry shall be such as it may consider just
and convenient and the bench shall not be bound to
follow any laws of evidence or procedure other than
the procedure prescribed by or under this Act”.

(Section 60, Bihar Panchayat Raj Act, 1947).

12. The jurisdiction of the panchayat courts in criminal
matters extends to a large number of offences under the
Indian Penal Code. Offences under certain provisions of
the Cattle Trespass Act and under minor local enactments
have also been made cognizable by the panchayat courts.
In the case of offences of theft, receiving stolen property
and the like, the jurisdiction of the panchayat courts is
limited. Cases where the value of the property alleged to
be stolen exceeds Rs. 50 and cases in which the old offenders
are concerned cannot be tried by the panchayat courts. In
some States, the panchayat courts have been given the
power to bind over parties for keeping the peace for a
period not exceeding 15 days, a provision analogous to
section 107 of the Code of Criminal Procedure. In Assam,
panchayat courts can impose a fine of Rs. 100 for non-
execution or violatign of the bond, In Bihar, panchayat
courts can only issue a notice to the parties as to why they
should not be bound over. Thereafter, the proceedings go
to the Sub-Divisional Magistrate who would pass final
orders in the matter. ' '

Generally, panchayat courts have not been given the
power to sentence an accused person to a term of
imprisonment either substantively or in default of pay-
ment of a fine. However, in Bihar these courts have the

Their
procedure,

Criminal
J }xrisdic-
tion.



Appeal and
Revision.
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owers of a Magistrate of the Third Class and are, there-
ore, competent to impose a sentence of imprisonment up
to one month. In Orissa and Rajasthan, the panchayat
courts have power, in the event of a default in payment
of fine, to order imprisonment. Generally, the fine
which can be imposed by the panchayat courts is limited
to Rs. 50. In Assam, however, the panchayat courts can
impose a fine upto Rs. 250.

It is noteworthy that in the Kerala State (excluding
the parts transferred from Madras) the -village courts
have no criminal jurisdiction.

- 13. The law in some of the States makes the decision
of the panchayat courts final, subjegt to the powers of
revision vested in the District Munsif or the District
Judge. Some of ‘the Acts provide for appeals to a Full
Bench of the panchayat or to a Tehsil panchayat and even
to the District Judge. In criminal matters, the revision
lies generally to the Sub-Divisional Magistrate but ‘some-
times a revision or an appeal is provided to the Sessions

-Judge. Broadly speaking, the grounds on which revision

is entertained are want of jurisdiction, corruption, partia-
lity or misconduct on the part of the Panchas or a mis-
carriage of justice. Power is also generally given to a
superior court to withdraw any suit or case from the file
of a papchayat court and transfer it to another panchayat
court or to a regular court for disposal.

14. These enactments also contain provisions prevent-
ing lawyers from appearing in these courts. For
example, section 24 of the Madras Village Courts Act,
1888 provides:

“No legal practitioner, whether qualified or un-
qualified, shall be allowed to appear before a village
court on behalf of any party to a suit or proceeding
but any party may authorise a servant, gumasta,
ﬁartner, relation or friend to appear and plead for

im........... e "

The Travancore-Cochin Act is, however, unique in
that it does permit ‘legal practitioners to appear before
these courts (Section 22 of the Travancore-Cochin Village
Courts Act, 1954). The maximum fee payable to a lawyer
in a suit or case is, however, fixed at Rs. 3.

The Tables set out below indicate the extent of the
civil and the criminal jurisdiction of these courts, the
punishments which they can award, the court fees charge-
able by them and the extent of the control exercised by
superior courts over them.
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15. It is necessary now to turn to the number of cases
disposed of by these panchayat courts in various States
so that we may know to what extent they have justified
the expectation of the Civil Justice Committee of their
being able to relieve the regular courts of a large amount
of their petty work.

In- a. note prepared by the Joint Director, Panchayats,
Uttar Pradesh handed over to us, it is stated that after
the Panchayat Raj Act of 1947 the Panchayati Adalats in
that State had during their life-time of nearly six years dfs-
posed of as many as 18,94,440 cases out of a total of 19,14,098
cases instituted before them. The figures of suits disposed
of by these courts in other States are also considerable.
In the State of Madras, these courts disposed of 40,635 suits
in the year 1953 and 30,000 suits in the year 1954. The
Tables below show the disposals of civil suits in these courts
in the years 1953 and 1954 and the disposal of criminal pro-
ceedings in the years 1954 and 1955 in eight of the States,
the complete figures of which only have been made available
to us.
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Large num- 16, An analysis of the manner in which the 18,94,440
g’:;giom‘?:f’ cases disposed of by the Panchayati Adalats in TUttar
od. Pradesh set out in the Table below is interesting.
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It shows that as large a number as 6,80,477 of these cases
were compromised and that these compromised cases
included cases referred to these adalats by the consent of
parties for recording settlement, even though they were
beyond their jurisdiction. Such cases referred to these
adalats numbered 32,357. This large proportion of cases
compromised to the total number of cases disposed of
amounting to over one-third clearly points to these pan-
chayats being able to fulfil, in a large measure, the task of
conciliating disputes.

Number of 17.-It has not been possible to obtain from all States

appeals and the figures as to the number of revisions or appeals filed

fled umany, from the decisions of these panchayat'courts. The Table
set out below indicates the number of revisions and appeals
filed in six of the States during certain years.
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These figures show that only a very small percentage of the
decisions of these ,courts were taken to the superior courts
and that out of those so taken, only a small proportion were
reversed. The note in regard to the working of the Pancha-
yati adalats in Uttar Pradesh referred to above indicates
that over a period of over six years from the 15th of August
1949 to the 31st of March 1956, the percentage of revisions
filed in civil matters was 3-2, in revenue matters 2-3 and
in criminal matters 5-7, the average percentage being 4-1.
The revisions accepted bore a percentage of 1-9 to the total
number of cases disposed of by these courts. Fully allowing
for the restricted powers of revision conferred on the
superior courts in respect of the decisions of these panchayat
courts, it would be a fair inference to draw from the above
figures that the villagers in general are satisfied with the
administration of justice obtaining in village or panchayat
courts and that the decisions of these courts on the whole
do substantial justice.

_18. The Table set out below shows the nature, value, Nature of
institution and disposal of suits in the courts of munsifs for litigation

i i in civil
the year 1954 in various States. courts.
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An examination of these figures shows that more than 50
per cent. of the suits, except in West Bengal, are money
suits or suits for movable property and a very large
proportion of these suits, it would be fair to infer, are of
the pecuniary value of less than Rs. 500. The statement
further shows that a large number of these suits remained
pending at the close of the year and some of them have
remained pending for over a year. Taking the figures
relating to Madras, for example, out of a total of 52,799
suits of all kinds instituted during the year, 34,797 suits
were for money or movable pr:perty. Out of these 17,613
suits were valued at Rs. 100 and below. Including the
65,557 suits pending at the beginning of the year, the total
number of suits for disposal was 1,18,356. The total
number of suits disposed of during the year was 58,367
leaving a balance of 62,934 at the end of the year out of
which over 41,000 suits had been pending for over one
year. Bearing in mind that more than 50 per cent of the
suits that are filed relate to money or movable property, it
would be legitimate to infer that about 50 per cent of the

" suits pending for more than a year were suits relating to

Large
number of
regular
suits
triable by
panchayats,

Relief to
regular
Courts by
‘the esta-
blishment
of pancha-
yats

money or movable property. As a major portion of these
would be suits for claims not exceeding Rs. 500, it would
be reasonable to conclude that probably suits between the
number of 10,000 and 20,000 would be suits in respect of
claims for money or movable property not exceeding
Rs. 500 in value have been pending for over a year. Basing
ourselves on these figures, the conclusion is irresistible
that taking the country as a whole a very large number of
suits—probably between a hundred thousand and two
hundred thousand of the value of Rs. 250 remain pending
in the regular courts for over a year. It may be that a
proportion of these suits may not be such as may fall
within the jurisdiction of the panchayat courts, either by
reason of the nature of the suits or absence - of terriforial
jurisdiction, or on account of their notional wvaluation
under the Court Fees Act. Nevertheless, it is clear that a
large proportion of these suits would be cognizable by the
panchayat courts. This situation undoubtedly arises from
the fact that the panchayat courts have not yet been estab-
lished in large parts of the country "and that in some parts
of the country their pecuniary jurisdiction is very low.
The reasonably efficient and expeditious disposal of these
small suits falls peculiarly within the province of the
panchayat courts. If these cases, capable of easy and quick
disposal, could be taken away from the file of the regular
courts, there would be a substantial improvement in the
efficiency and despatch of the courts of the munsifs and a
reduction may be possible in the number of officers manning

these courts.

19. One cannot also forget the inconvenience and expense
to which the villager approaching the regular courts of

YIncludes disposals by transfer.
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justice is subjected. . The file of the regular courts is con- Bene}flits of
gested with all types of cases, petty and substantial, cases At
where numerous parties are concerned, and cases in which ’
interlocutory proceedings of various kinds arise. In such

a congested file the simpler cases naturally-are apt to be o . . .
delayed and even lost sight of. In the regular courts even cﬁ’eapness_
the poor litigant finds it necessary to engage the services

of a lawyer, a step which sometimes involves more expense

than the substance of his elaim. Added to all this is the
circumstance that the litigant has to journey to a place

which may be 40 or 50 miles distant from his village in

order to reach the regular court. Often times, he has to

pay for processes to be served on the defendant and the

charges of travel and subsistence of his witnesses, probably

on more than one occasion at the hearing of his case. In

the result, very often the costs incurred in proceedings in

the regular courts are out of all proportion to the value of

the claim in the suit. The trial of the suit not infrequently

becomes more a trial of the financial capacity of the

parties.

20. A further point that needs notice is the adverse Conveni-
effect which the protracted proceedings in the regular courts ence of
have upon the rural economy of the country. The agri- Witaesses.
culturist litigants are taken away for long periods of time
from their occupations and kept at the place where the
court is situated for days together. It has to be remember-
ed that it is not only the litigant but his witnesses as well
who have to attend the court during the proceedings and
at the adjourned proceedings if an adjournment takes
" place. Taking the country as a whole it would not, we
think, be an exaggeration to assert that hundreds of agri-
culturists would thus be kept away from their occupations
by having to attend to their litigation in the regular courts.

This must undoubtedly have an adverse effect upon the
agricultural economy of the country.

21. The advantage of bringing justice to the door of the Courts
villager has been repeatedly stressed. It is obvious that more ac-
apart from other difficulties the vast financial implications cssible-
involved would make it impossible to provide regular civil
and criminal courts functioning with Ilegally trained
personnel for all the villages to deal with the petty civil
and criminal cases arising there, The establishment of
regular courts involves provision of court houses and the
various attendant paraphernalia = which makes the
establishment of such courts in each village or even for
groups of villages unthinkable. The panchayat courts alone
can solve' the problem of bringing justice nearer to the
villager.

22. Not of the least importance is the educative influence Educative
of the panchayat courts on the villager. As the administra- value.
tive panchayats would gradually train him in the art of
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mnto political and communal factions, it was impossible to
self-government and enable him to look after the affairs
of his village, so would the nyaya panchayats where he
would be doing justice betwen his fellow citizens in the
village instil in him a growing sense of fairness and
responsibility. . :

23. One would have thought that the considerations
mentioned above pointed overwhelmingly in favour, nat
only of the continuance of the jurisdiction at present con-
ferred on these courts but also of the expansion of such
jurisdiction and making it exclusive. But much of the
evidence given before us, either in the written memoranda
submitted to us or by the witnesses who appeared before
us, has been very critical of the working of the panchayat
courts and many have advocated their abolition.

Most of the witnesses who appeared before us were
naturally lawyers or persons concerned with the administra-
tion of the law. By reason of their legal or judicial train-
ing they were apt to fest the working of these courts by
comparing them with tribunals manned by trained judicial
officers assisted by trained lawyers and governed by regular
procedures. Such a comparison was bound to tell heavily
against the panchayat courts.

24, Apart, however, from this point of view, it was
frequently stated that as the villages were generally divided
into political and communal factions, it was impossible to
obtain impartial decisions from the Panchas constituting
these courts who would belong to one faction or the other.
Indeed, it was stated that the constitution and functioning
of these courts had led to an increase of feuds and factions
in the villages. As against the loud voice of opposition to
these tribunals raised by many witnesses, we had a certain
body of evidence given by officials supervising the working
of these tribunals who, while admitting that the Panchas
were new to their duties and that they required training,
bore testimony to the usefulness and good work done by
these courts. These conflicting views have made our task
more difficult.

Perhaps the observations made by the Judicial Reforms
Committee for the State of West Bengal in their report
published in 1951 comprehensively express the reasons given
by those who oppose the continuance of these tribunals.
The Committee observes as follows?!:

A “The countryside is now torn with factions—
communal, political and personal and it has become
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well-nigh impossible to ensure an independent and
impersonal tribunal selected from inhabitants of the
rural areas. Members of these Benches or courts
invariably belong to the faction commanding a majority
in the district and the courts cannot by reason thereof
inspire any confidence in those who belong to the
minority faction or factions”.

The Committee proceeds to note that the members of these
panchayats have no judicial training, that they are swayed
by likes and dislikes, that they are amenable to influence
and pressure and corruption and that no amount of super-
vision can give to these courts that impartiality and indepen-
dence of judgment which is vital to the administration of
justice. They concluded that “it is admitted on all hands
that these Union Benches and Courts have not been a
success and we are unanimously of opinion that no case
whatsoever has been made out for an extension of their
jurisdiction. On the contrary we feel strongly that these
courts have wholly failed ‘to serve the purpose for which
they were intended and that being so we think they should
be abolished.”

25. It will be remembered that the existence of factions Criticisms
and divisions in the villages was also urged before the Civil ¢xaggera-:
Justice Committee as a reason for the unsatisfactory func- ted.
tioning of these courts. 1t has been stated before us that
these factions and divisions have increased by reason of
‘the introduction of adult franchise all over the country and
the appearance of political parties in the villages. It may
be observed that very little, if any, of the evidence given
before us by lawyers and those concerned with the
administration of justice was based on personal experience.
Such information as they had was derived from the few
cases of revisions or appeals from these panchayat courts
with which they had occasion to deal. A picture derived
from a knowledge of these cases would necessarily be
adverse fo these tribunals, as the cases coming up in revision
or appeal would be gross cases in which these tribunals,
through ignorance or partiality, had been guilty of
perpetrating a miscarriage of justice. Apart from this, one
cannot expect from these tribunals by the very nature of
their constitution and the conditions in which they work,
the efficiency, the detachment and the impartiality of
regular courts of justice. We feel that the views expressed
by some of the witnesses against the manner in which these

IReport, pages 35-36.
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tribunals have functioned are exaggerated and should be
weighed in the background of their training and experience
as practising lawyers and judges. As in all corporate life,
there would exist in the village factions, divisions and
parties,  Notwithstanding these, however, the villagers
have been accustomed to work in harmony in matters
concerning themselves and it appears to us that there is
no reason why, with proper safeguards, these courts should
not function with a fair amount of success and
either conciliate or decide the petty disputes arising
in the villages.

26. Several of the Acts provide for the constitution of
village courts which would cover a group of villages
situated not very far from one another. Such a provision
should result in eliminating or diminishing the effect of
factions and divisions on these tribunals. It may even be
made a rule that wherever it is possible a dispute arising
in one village should be dealt with by Panchas belonging
to another village. This course will, of course, result in
depriving the tribunal of the advantage of a knowledge not
only of the conditions in a particular village bu{ perhaps
also of facts relating to the particular dispute which these
tribunals would otherwise have. Such a provision need,
therefore, be made only where the division of villages into
parties and factions makes it necessary that such a course
should be adopted; ’

27. It appears that with the exception of the State of
Kerala all the States have adopted election as the mode
for appointing the personnel of the panchayats. A great
deal of criticism has been directed against this method of
selection of the panchas. It has been said that elections
inevitably bring factions into existence and that a pancha
chosen by election is bound to support the body of electors
who put him in office. It is true that the method of
electing the judiciary has many evils and that these evils
are being increasingly recognised in countries where the
system of electing Judges prevails. But it must not be
rorgotten that in the case of these courts, we are not dealing
with judicial tribunals in the strict sense of the term. We
are dealing with tribunals who have to inspire the con-
fidence of the villagers and such confidence can be obtained
only by persons chosen by the villagers themselves.
Perhaps it would not be incorrect to say that the very basis
of the constitution of a panchayat is a choice by the people,
whether it be by a tacit consent unanimously given or by
an election regularly conducted. It may be mentioned
that most of the Acts constituting the panchayats provide
for the election of the village panchayat as a whole and
the persons so elected choose out of their number certain
persons to be members of the nyaya panchayat, one of whom
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“is selected to be the Sarpanch or the President of the nyaya
“panchayat. It appears unlikely that members of the nyaya
‘panchayat so elected would reflect any particular division
-or faction in the village. Further, it has been pointed out
“with a certain amount of justification that the very fact
that cases are determined by the nyaya panchayats in the
-presence of numerous persons resident in the locality some
-of whom would be well aware of the true facts in regard
to the case under enquiry is bound to act as a deterrent
against partiality or prejudice having a play in the decision.
“The circumstance that the enquiry is being conducted in
‘the presence of people who have knowledge of the true
-events should undoubtedly tend to ensure an attitude of
fair play and propriety in the attitude of Panchas dealing
with the matfer.

28. A view was expressed by some of the witnesses Nomination
appearing before us that the element of election in the °f paochas.
-constitution of the judicial panchayats should be replaced
"by one of nomination or appointment on the recommenda-
tion of the District Judge aided by some other officials.
‘Having given our best consideration to this view
we are unable to accept it, It is essential that only persons
‘who command the complete confidence of the villagers
-should be chosen to administer,justice at the village level.
However impartial he may be, a choice of the personnel of
‘the nyaya panchayat by a particular officer, who cannot
“possibly have a first-hand knowledge of the local conditions
and who will have to depend upon information supplied
by subordinates in making the choice can never have this
essential advantage. The freely expressed will of the
-villagers, would, in substance, be replaced by the untrust-
worthy recommendations of subordinate officials. Panchas,
so appointed would tend to act in a manner which will
~command the approval of the appointing authority rather
than discharge their functions in the true spirit of service
to the village community.

The question of appointment vis-a-vis election of
‘Panchas was considered by the West Bengal Committee who
expressed themselves definitely against appointment as a
‘method of selection. They stated that it appeared to them
“impossible to devise suitable machinery for appointing
‘wholly impartial and independent persons to sit in these
courts, though doubtless such persons do exist in the rural
:areas. Appointments to such courts must be made on the
-recommendation of some persons or authorities. Persons
«or bodies living in a particular locality are bound to be
influenced in favour of their own factions, friends or
-supporters and such recommendations could not be safely
relied on and their recommendations wquld in many cases
"be utterly valueless.” ‘

! Report p. 36.
7122 M. of Law—58.



Nomination
from elected
Panchas.

Qualifica-
tions to be
prescribed.

Procedure
Codes not
to apply.

914

29. As will be noticed from the Table relating to the-
constitution of the panchayats, some States have adopted.
a method of selection out of the members of the elected.
panchayat. The selection of the required number of nyaya
panchas is made by a prescribed authority. This method
prevails in Uttar Pradesh, Madhya Pradesh and Hyderabad.
In Assam, Bombay and West Bengal the elected members.
of the panchayat themselves elect out of their number the
nyaya panchas required to constitute the tribunal. 1t is

.only in the State of Kerala (erstwhile Travancore-Cochin.

area) that the appointment of nyaya panchas is made by
the Government on the recommendation of the district.
officials. This system of appointment seems to have-
worked satisfactorily in that area, probably because of the
smallness of the area and the consequent ease with which
the higher officials are in a position to choose persons.
respected in the villages as the panchas.

30. Perhaps the method of selection by a proper official
from among those elected as members of the panchayat.
may afford a solution to this question. Such a method.
would have the advantage of securing persons chosen by-
the people from amongst whom persons regarded as more:-
competent than the others may be selected to discharge the-
functions of nyaya panchas. The selection could be made-
by a suitable authority on the basis of the possession of
certain qualifications - such as literacy, reputation for-
impartiality and the like,

31. It has been said that as the Evidence Act and the-
Procedure Codes have been made inapplicable to these
courts by the Acts constituting them and that as the
panchayats are left at liberty to discover the truth in, the-
best manner open to them and permitted even to utilise
their personal knowledge in respect of the matters in issue,
the very basis on which these courts are constituted is:
wholly opposed to the recognized canons of the administra-
tion of justice. Though these enactments exclude the
application of the Evidence Act and the Procedure Codes.
to these tribunals, théy do contain specific provisions laying
down the manner of the conduct of trial in these courts
and also contain provisions in regard to the delivery of’
judgments, the maintenance of records and other ancillary
matters. The criticism arises from the erroneous view-
which regards these courts in the same manner as ordinary
judicial tribunals while they are essentially different. Their-
main function is to bring about, as far as possible, a.
compromise of the small disputes arising in the village..
An amicable settlement of such disputes becomes easier to
secure when the persons clothed with the authority of
deciding them have the advantage of knowing the disput--
ants, the subject-matter of the dispute, the way in which the-
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dispute arose and other facts relating to them. The
personal knowledge of the panchas in these matters which
they are entitled to use in inducing a settlement wherever
possible and ultimately, if necessary, deciding those dis-
putes is valuable for the efficient and smooth working of
these tribunals, whether as conciliators or as adjudicators.
It is, therefore, essential that these tribunals should be free
from the fetters laid down in the Evidence Act and the
Procedure Codes. Indeed, it would be anomalous to apply
the complicated rules of evidence and procedure laid down
in these laws to the adjudications of the simple and very
frequently, the {frivolous disputes which arise in the
villages.

32. Having regard to what has been stated above, it No iegal

would be equally anomalous to permit parties to disputes representa-
in these. courts to be represented by legal practi-
tioners. It has been said that the litigant in these courts
should not be denied the benefit of competent lagal aid.
Such an argument overlooks the very simple nature of the
disputes which come up before these courts and the fact
that these courts are not judicial tribunals in the striet
sense. The very purpose of these courts, namely the
ready and commonsense administration of justice without
regard to technicalities would be defeated unless the pro-
hibition against the appearance of lawyers in these tribu-
nals is maintained. : ‘

33. Attention may, however, be drawn in this con- Constitu-
tional limi-

nection to clause (1) of article 22 of the Constitution aion "on
which provides inter alia that no person who is arrested exclusion of
shall be denied the right to consult and be defended by a legal

legal practitioner of his choice. In cases where these tri- Bfcti-
bunals are given jurisdiction over criminal matters "o o
which may result in persons brought up before them

being arrested, the accused person will have to be given

the right to consult and to be defended by legal practi-

tioners. A provision to this effect is to be found in the

~Uttar Pradesh Act.

34. It has been suggested by some witnesses who Panchayat
appeared before us that the very creation of these courts (VI and
in the villages has resulted in making the villagers facti- ofeﬁﬁcgtﬁ;;
ous so that, with the courts so easily accessible, the most )
trivial disputes which they would never have dreamt of
taking to a court of law are now being taken to these
village courts. It is suggested that the very large number
of cases disposed of by these courts particularly in the
State of Uttar Pradesh support this statement. This view
sought to be supported only by the large number of suits
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disposed of by these courts is difficult to accept. It may be
that previously when courts were far away and difficult
of access, villagers—particularly those who were poor and
low in the social scale—had not the means and the oppor-
tunity to obtain redress of their grievances and suffered
them without taking any action. These villagers having
now the opportunity, resort to these courts for redressing
their wrongs. That is very different from asserting that
these courts have actually led to a rise in frivolous or
vexatious litigation. On the contrary, the fact that these
grievances are now capable of easy remedy in the village
itself or nearby is a justification for the creation of these
courts. The view we have taken is supported by the evi-
dence of officials who have been supervising the working
of the panchayats including the nyaya panchayats.

Panchayats 35. It has been suggested that the function of these

tore "M% panchayats should be purely conciliatory and not adjudi-
catory; that it could be provided by law that in all dis-
putes of a specified class, the disputants, before going to
the ordinary courts of law, should be required to go to the
local panchayat court which would exert its influence to
bring about an amicable -settlement. Such disputes
should be entertained by the regular courts only in the
event of the failure of the panchayat courts to effect con-
ciliation. If this suggestion were accepted, it appears to
us that the panchayat courts would be deprived of their
real utility and the small disputes which they now adjudi-
cate would be subjected to the delays and the expense
which will arise from first going for conciliation to the
panchayat courts and then going for adjudication to the
regular courts. :

Adjudi- 36. One cannot overlook the importance of the body
;‘:;38 which is entrusted with the task of bringing about an

essential,  amicable settlement being clothed with authority to
adjudicate upon the dispute in the event of a settlement
not being agreed to. It would not be incorrect to state
that the large number of settlements which the panchayat
courts are able to bring about are due, in a considerable
measure, to the authority to adjudicate which they now
possess. - Nor can we overlook the tendency of litigants to
take their matters to higher courts even in small matters
and their reluctance to accept a decision as final, if there
is the least possibility of canvassing its correctness in a
higher court. The mere fact that taking the matter to the
regular court would result in delay will induce a large
number of litigants to refuse to agree to an amicable
settlement of their disputes. Even if penal provisions
relating to costs were introduced, it is unlikely that such
provisions will prevent litigants from refusing to agree
to a reasonable compromise in the hope of delaying the
~adjudication by letting the matter go to the regular courts.
We are, therefore, of the view that these tribunals should
be vested with powers of adjudication.
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37. We think that the suggestion that the jurisdiction
of these tribunals should be made concurrent with that
of the ordinary courts and not exclusive is unsound. In
the absence of an exclusive jurisdiction, there will be a
tendency in the litigant to prefer the ordinary courts.
If the plaintiff takes advantage of the village court with
its cheap and expeditious procedure, the defendant will,
in order to obstruct the plaintiff and delay the litigation,
move for a transfer of his case to the regular court. If
our purpose is to make these courts efficient, we can do so
only by investing them with complete responsibility in
the exercise of such jurisdiction as they possess and give
them opportunities to acquire knowledge and experience.
It is unfair to criticise these courts as inefficient and at
the same time deny them exclusive jurisdiction which

step alone can lead to their improvement and satisfactory
working, , ‘

38, Having given full weight to the various criticisms
levelled against the panchayat courts, we feel justified in
reaching the conclusion that, with safeguards designed to
ensure their proper working and improvement, these
courts are capable of playing a very necessary and useful
part in the administration of justice in the country. We
shall now proceed to discuss and outline what needs to be
done to ensure the satisfactory and improved working of
these courts.

39. Before we proceed to do so, we may point out that
in some of the States like Bombay, Mysore and Orissa a
determined effort needs to be made to make these courts
popular so that the congestion in the regular courts may

Exclusive
jurisdiction
necessary.

Panchayat
courts
useful.

Their
establish-
ment
necessary.

be relieved and the villagers may be able to obtain justice-

in small disputes near their homes. Table IX shows that
only an infinitesimal number of suits are filed in these
courts in Bombay and Orissa. Evidence given before us
indicated that though there is a statutory provision for
the establishment of these courts in the State of Mysore,
they are not functioning in that State. We have not been
able to find the real cause of the situation existing in these
three States. If these courts can function so as to dispose
of a large mass of suits in States like Madras and Uttar
Pradesh, there appears to us to be no reason whatever
why they cannot be made to fulfil a similar function in
these three States. We, therefore, suggest that a defer-
mined effort should be made to establish and popularise
the.e courts in these three States.

40. In regard to their constitution, it is essential that
the Panchas should be the elected representatives of the
people. The system, which at present prevails in a number
of States, of electing them as a part of the administrative
or general panchayat elected for the village or villages
appears to be satisfactory. In order, however, to ensure
that out of the members of the panchayat so elected,
persons having some knowledge or experience in matters

Nomination
out of
elecred
Penchas
favoured.
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useful to the administration of justice are chosen, the-
selection of nyaya panchas out of the members of the-
panchayat elected by the villagers may be left to an out-
side authority like the Collector,

41. In order to obviate, as far as possible, factional or
partisan influence in the functioning of these courts a
court may be constituted for a group of villages situated
in nearby areas. Where such courts exist, a rule may be-
made that in disposing of disputes which have arisen in a
particular village, the nyaya panchas dealing with it
should be those coming from other villages. Another
method which has been tried in some States may also-
serve to achieve this end. Liberty may be given tfo each
party to a dispute to select his pancha and the sarpanch.
may be one who may be elected as such by the panchayat,

42, It is essential that the nyaya panchas and parti-
cularly, the sarpanchas should be subjected to a short
training. Instances have been brought to our notice of
outrageous sentences clearly outside their jurisdiction
having been ordered to be inflicted in some stray cases
by some of these panchayats.  This, doubtless, arises from
the ignorance of the panchas of the scope and extent of
their jurisdiction and powers. The rules framed by some
of the States do provide for a short training but there-
appears to be no uniform practice in this respect. It
appears to us that a short training of about two weeks
given in the village itself or near the village should be-
sufficient. Such training may. usefully be given either by
the officer appointed to supervise the working of the
panchayat courts or an officer subordinate to him. They
should also be instructed to attend the nearby regular
courts of the lowest grade under the guidance of the-
officer. Panchas should be allowed to exercise judicial
functions only after they have undergone the prescribed
training.

43. We have noticed that at present, excepting in the-
State of Kerala, the supervision of these courts is left to-
the officer in charge of panchayats generally. Many of
these officers have no legal training and are preoccupied
with administrative work. It appears to us necessary
that ih each State a special officer or officers should be:
appointed to supervise the working of these courts. Apart
from training, inspection and supervision such an officer
or officers would be helpful in guiding the nyaya panchas
and giving them advice wherever necessary. In States.
such as Madras and Andhra Pradesh, the control and
supervision of these courts are vested in the District
Munsif or the Sub-Divisional Magistrate and the usual
procedure is for the President of the panchayat court to
produce the records of the court to the District Munsif or
the Sub-Divisional Magistrate. It will be more satisfac-
tory to vest such control and supervision in a special
officer or officers appointed for the purpose. In this
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connection, we may refer to the appointment in Kerala
of an officer known as the Registrar of Village Courts
whose duties include the inspection of these courts and
personal attention to their working.

Terms of

44. In order to provide a continuity of trained panchas, panchas to
notwithstanding their recruitment by periodical elections, be stagger~-
a provision should be made in the relevant Acts by which ed.

“the vacation of their offices by the nyaya panchas may be
staggered; so that some of the existing trained nyaya
panchas would continue to function together with the
recruits brought in by the new elections. '

45, In the matter of jurisdiction of these courts, it is
necessary to proceed with considerable caution. While
we deprecate their pecuniary jurisdiction being restricted
to such small amounts as Rs. 10/- or Rs. 25/- we would
advocate a maximum limit of Rs. 200/- or Rs. 250/-. In
special cases, where particular panchayats have proved
themselves to be efficient, their  jurisdiction may be
enlarged upto Rs. 500/- with the approval of the High
Court. Such enhanced jurisdiction must, however, cease
with the reconstitution of the panchayat on a re-election.
In regard to criminal matters, we do not approve of the
panchayats being empowered to inflict a sentence of
imprisonment either substantively or in default of the
payment of a fine. Nor should they have powers to bind
over persons for keeping the peace. | Their jurisdiction
should be restricted to inflicting punishments by way of
fine not exceeding Rs. 50/-. The legislation of some States
have conferred powers on State Governments to invest
these courts with a much wider jurisdiction in criminal
matters. The conferment of such jurisdiction appears to
us unwise, at any rate, till these courts have gathered

Proposed
jurisdic-
tion— f:iv_il

)

greater experience and justified the smaller powers

" entrusted to them.

46. We would provide a revision from the decisions of
these panchayats in civil and criminal matters to the
munsif or the sub-divisional magistrate. A power of
revision to the District Judge who would be at a distance
from the village and busy with important matters appears
to us to be inadvisable. Nor would we recommend an
.appeal to a Full Bench of the panchayat court being
provided as, for example, in the State of Bihar. The
powers of revision should be restricted to cases of corrup-
tion, gross partiality or misconduct of the panchas, mis-
carriage of justice or the exercise of jurisdiction not vest-
ed in them or to cases where they have acted otherwise
illegally. [See section 73 of the Madras Village Courts
Act, 1888 (I of 1889)]. Power should also be given to the
munsif or sub-divisional magistrate to transfer a matter

Limitsc?
revisional
jurisdiction..

from one panchayat court to another or to the regular

court for trial.

o
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47. 1t is also necessary to make a provision, as in the
Madras Act, for the removal of panchas on the ground of
corruption, gross partiality or misconduct. The munsif or
the sub-divisional magistrate who comes across a case of
such a nature should be obliged to report it to the District
Judge who could thereupon write to the Collector
requiring him to remove the pancha or panchas concern-
ed. It would also be necessary to provide for appeals
against such orders of removal as in the Madras Act (Act

I of 1889).

48. In some of the States such as Madras and Andhra
Pradesh, no court fees are levied. In some other States such
as Uttar Pradesh, the fees tend to be a fairly substantial
vercentage of the amount claimed. We think that the fees
chargeable in these courts should be nominal fees. We
suggest the following:—

Suits upto Rs. 100/- upto a maximum of Re. 1/-.

Suits from Rs. 101/- to Rs. 200/- upto a maximum
of Rs. 2/-.

Suits from Rs. 201/-'to Rs. 300/- upto a maximum
of Rs. 3/-.

Suits from Rs. 301/- to Rs. 400/- upto a maximum
of Rs. 4/-.

Suits from Rs. 401/- to Rs. 500/- upto a maximum .
of Rs. 5/-.

The process fees, wherever leviable, should also be nominal.

Most of the Acts constituting these courts provide a
simple procedure modelled on the Civil Procedure Code.
They also contain provisions making it clear that it is not
obligatory on these courts to follow the provisions of the
Evidence Act and the Civil Procedure Code and also provi-
sions barring the appearance of lawyers before these
courts. We have already indicated above our approval of
provisions of this nature. : ’

49. It is obviously desirable that the decrees and orders
of these courts should be capable of prompt execution.
Delays would defeat one of the main purposes of the insti-
tution of these courts. These courts should have power to
distrain and seize movable property in execution of their
decrees. such as is now conferred on them by a number of
Acts constituting them. Provision should, however, be
made, wherever these courts are unable to execute their
decrees, for the execution to be transferred to the Collector
on a certificate being issued by these "courts. Provisions
such as are ¢ontained in the Acts of some States providing
for the transfer of execution to the regular courts are
clearly unsatisfactory inasmuch as execution delays are
-one of the most pressing problems in regard to the decrees
of the regular courts themselves.
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50. We have found considerable difficulty in gathering
mecessary information about the working of these courts in
the different States. Though most of the States have cons-
tituted panchayats, very few of them maintain statistical
data regarding the working of the panchayat courts. The
State of Kerala alone has issued an administration report
relating to the working of these courts. In Uttar Pradesh
a note on the constitution and working of judicial pancha-
yats specially prepared for the Government was handed
over to us. In regard to the other States we had to gather
such information as we did from general administration
reports or notes prepared for our use. If these tribunals
are to be fostered by the States and grow so that they may
become live and effective institutions, it is necessary that
special officers should be appointed to look after them
and that one of the functions of such officers should be to
collect and publish all useful information in regard to the
work done by these courts. The judicial functions performed
by the panchayats should be regarded as being not less
important than its functions in regard to the general admi-
nistration of the village. It is surprising that though
numerous officials of the .connected departments of Govern-
ment guide, direct and watch the panchayats’ activities in
the administrative fields, very few officers are made
responsible for the performance of the judicial functions of

Need for
more detgil-
ed informa-
tion.

the panchayats. That perhaps explains the absence of

knowledge among the general public of the very useful
work done by the nyaya panchayats in some of the States.
It is, therefore, vitally necessary that each State should
have one or more special officers who may in appropriate
«cases be judicial officers to look after the panchayati adalats
:?ml(li from time to time publicise the manner of their
ollows: — :

51. We now set out our conclusions under this head as
follows: —

(1) Panchayat courts are capable of doing a good
deal of useful work by relieving the regular courts of
petty civil litigation and criminal cases of the simpler
type.

(2) The panchayats are in a position to dispose of
simple cases more cheaply and expeditiously and with
lessrt inconvenience to all concerned than ordinary
courts.

(3) An effort should be made to establish and
popularise panchayat courts in States where they are
not firmly established.

(4) Wherever possible, a panchayat court should
be constituted for a group of villages situated in a
nearby area.

(5) Nyaya panchas should be nominated by a suit-
able authority out of those elected panchas- who
possess certain prescribed gqualifications like literacy.

Conclusions.
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(6) In order to provide continuity the terms of!
office of Nyaya panchas should be staggered.

(D Nyaya{ panchas should be given training before-
they are allowed to exercise judicial functions.

(8) To get over the difficulty caused by the exist--
ence of factions, the panchas deciding a case might be-
required to belong to a neighbouring village, or each:-
party to a dispute may be allowed to select his pancha..

(9) The jurisdiction of panchayat courts should:
be exclusive.

(10) Nature of cases (civil) and the list of offences:
(criminal)- triable by these courts are set out at length.
in the various State enactments and  do not call for-
any enlargement.

(11) The upper limit of the civil jurisdiction of’
panchayats should be Rs. 200/- or Rs. 250/-. In special.
cases with the approval of the High Court their juris-
diction may be increased to Rs. 500/-. ‘

(12) The criminal jurisdiction of panchayat courts.
should be limited to inflicting a fine of Rs. 50/-. They
should not have the power to award sentences of
imprisonment either substantively or in default of
payment of fine or to bind over parties to keep the-
peace. Cases in which such action is necessary should.
be made over to the regular courts.

(13) The court fee, if any, levied by the panchayat.
courts should be nominal.

. (14) Panchayat courts should not be bound by
Procedural Codes or by the Law of Evidence,

(15) Panchayat courts should wherever possible
seek to effect an amicable settlement between the
parties.

(16) Legal practitioners should not be permitted to.
appear in these courts.

(17) A revision should lie from the decisions of the-
panchayat courts in civil and criminal matters to the:
Munsit or Sub-Divisional Magistrate, who should - be:
empowered to transfer a case from one panchayat.
court to another or to the regular court for trial.

(18) The power of revision should not be given to
the District Judge nor should a right of appeal to:
a larger panchayvat be allowed.

(19) The District Judge should be empowered to
direct the removal of panchas if he is satisfied upon a
report that the pancha in question has been guilty of
misconduct in the discharge of his judicial functions.
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There should be a provision for an appeal against such
order of removal.

(20) Panchayat courts should be empowered to dis-
train or seize movable property in execution of their
decrees and to send them if necessary to the Collector
for execution.

(21) A special officer or special officers should be
appointed for the purpose of imparting training to
panchas and to supervise the administration of pancha-
yat courts.

(22) More detailed information should be collected

and published regarding the working of the panchayat
-COUrts.



Subordinate
Judiciasy.

Honorazy

Magistrates.

44—ANDHRA PRADESH

1. By the Andhra State Act of 1953, the eleven Andhra:
Districts that formed part of the State of Madras were
constituted as a separate State to which were added, conse-
quent upon the reorganisation of the States by Act XXXVII
of 1956, nine districts—popularly known as the Telangana.
reglon-—of the erstwhile State of Hyderabad; the State thus.
enlarged has been given the name “Andhra Pradesh”.

2. According to the census of 1951, the population -of
the State is 31,260,133 made up of 20,647,608 inhabitants in
the Andhra districts and the rest in Telangana. They
contribute roughly a tenth of the total litigation in the
regular civil courts of our country,

3. At the apex of the judiciary is the High Court con-
sisting of sixteen judges including the Chief Jusfice and
three additional judges appointed for a period of two:
years. The territory subject to the jurisdiction of the

" High Court covers an area of 1,05963 square miles and

has been divided into twenty district judgeships. In 1956,
the subordinate civil judiciary consisted of thirty-four
district judges including ten additional district judges, one
Chief Judge and two additional judges of the City Civil
Court, Hyderabad, one Chief Judge of the City Small
Causes Court, Hyderabad, thirty-four subordinate judges:
including one judge of the City Small Causes Court,
Hyderabad and one hundred and twenty munsifs. On the
criminal side there were forty-nine sessions judges
~including nineteen assistant sessions judges, eleven district.
magistrates (Judicial), sixty-two sub-divisional and munsif--
magistrates, thirty judicial first class magistrates, seventy
judicial second class magistrates, one third class magistrate-
and five honorary magistrates in addition to executive:
officers exercising magisterial powers.

4. There are two classes of honorary magistrates,
namely, (1) special honorary magistrates and (2) honorary-
bench magistrates. Special honorary magistrates exercise
powers of first class magistrates and sit singly. The
honorary railway magistrates also sit singly.

5. These honorary magistrates are generally appointed:
in large municipal towns in order to give relief to the
stipendary magistrates. One lady and one member of the:
Harijan community are generally included in each bench.
All the honorary magistrates are under the admlmstratlve'
control of the Judicial District Magistrates. ,

6. The honorary magistrates usually try offences
relating to public health, simple hurt, wrongful restraint,.
assault, mischief, criminal trespass, intimidation and theft:

926
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or receiving ‘stolen property not exceeding Rs. 15 in value
under the Indian Penal Code and also offences under the
Municipal Acts and conservancy clauses of the Police Act
punishable with fine only or with imprisonment for a term
not exceeding one month. They also try offences under the
Local Boards Acts relating to compulsory vaccination,
registration of births and deaths etc. Honorary railway
magistrates try offences of ticketless travel and also those
under certain other offences under the Indian Railways
Act.

7. At present, appointments of honorary magistrates are
made by Government on the recommendation of the
collector of the district. As separation of the judiciary
from the executive has been effected throughout the State,
it would be more appropriate to make the selection on the
rcommendation of District Judge or the Judicial District
Magistrate.

8. Two distinct patterns of judicial administration obtain Judicial
in this State. In the Andhra districts the system of judicial administra-

administration existing in the Madras State has been X‘Iﬁh‘; the-
retained with two notable variations, namely: area,

(i) district judges hear appeals valued upto
Rs. 7,500;

(ii) after the coming into force of the Criminal
Procedure Code (Amendment) Act (XXVI of 1955), the
Government has by an order G.Q. M.S. No. 750, dated
the 26th March, 1956, which came into force on the 1st
April, 1956, abolished the posts of district magistrates
(Judicial), sub-divisional magistrates and stationary
sub-magistrates and = appointed, instead, hdditional
district and sessions judges, judicial first class and
second class magistrates respectively.

9. In the Telangana region, however, the same set of In Telan--
officers exercise civil and criminal jurisdiction; the gana.
subordinate judges have been invested with powers of
district magistrates and munsifs with those of first class
magistrates. There are no judicial second class
magistrates nor honorary magistrates.

10. For the speedy dispensation of criminal justice the
co-operation of the police is necessary. Delays on the part
of the police officials in the submission of charge sheets,
service of summons, attendance at courts and the like have
to be brought to the notice of superior police officials.
Slackness on the part of subordinate magistrates will have
to be corrected. All this will be' possible only if there is
a detailed scrutiny of the periodical returns sent by the
subordinate magistracy, and a frequent inspection of
magistrates’ courts. It is a matter of doubt whether the
additional district and sessions judges appointed for this
purpose will be in a position to devote sufficient time to the
effective supervision of the work of the magistracy because



-Appoint-
ment of
judicial

-district

magistrates,

“Yurisdiction
of civil
~courts,

928

of their sessions and civil appellate work. These duties
can be discharged more efficiently by judicial district
magistrates. Appointment of judicial district magistrates
will not only add to the efficiency of the magistracy but
will also result in a saving to the state exchequer. We
would favour the appointment of judicial district
magistrates instead of additional district and sessions
judges for the purposes of supervision, with powers to
hear appeals from the decisions of second and third class -
magistrates as in Madras and Kerala.

11. The following Table shows at a glance the pecuniary
jurisdiction of different classes of civil judicial officers in
the Andhra and Telangana regions: —
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12. During the triennium 1954—56 on an average abouf
71,500 suits—regular and small cause—were instituted in
civil courts (excluding village and panchayat courts) or one
suit per 437-2 persons. The average institution in this
period in the Andhra region was 65,304 suits or one suit
per 3161 persons whereas it was about 6,000 suits or one
suit per 1,769 persons in the Telangana region.

-13. The number and value of suits in different classes
of civil courts, according to the statistics furnished by the
High Court* are set out below:

*All the statistics given in this chapter have been taken from data furnished
by the High Court (The figures shown in the reports on the administration of
civil and criminal justice do not always tally with those furnished to us by the
High Court). .



831

“GMOYE J0U are uoleh[ea Jo 3[qeded 10U Ay YIIGM sing —: KON

VN
VN

VN
€oz

€oS

——— —— —— —— o — — Wy -

aderoAy

VN VN VYN iy
VN YN VN 661
VN VN VN €82
€€z 161 ¥g1 y96
1393 L1§ . 134 svey
0z6 v1g £59 929§
post zor¥y LS6Y ' 008ES

9561 $S6x 1475¢

ul pa[Y J2quInN 93eaoay

uor8ay euedue[a ],

18 m.s 101
$g1 o7 4 goz
LeE $ge Lzg
‘vwh §L6 6711
0892 ¥eSz o€gl
£68¥ ofLS 9529
oLo¥s boL6¥ 19SLS
9561 .£$61 61
Ul pa[y IoqumN
© s13Insi( BIYPUY

A e e a—— — 0 ——

00005 *syf SuTpocoxy
+ ~Joooa$ sy Jur

.voooﬁ Jou Sp 00007 ‘S - BUTPROXH.
-jooooT s

un-vooous 10U :5 00001 5 BuTPRSXY
M . -[ooofor 5

uq_vuooxo 30U Inq 0005 sy SurpIoaxy
: . -JoooS ‘sg

un.uououo uonusnoaonémﬁvooonw

-[000T ‘S
uﬁvoouno uoq 25 0001 sy Surpsedxyk

. |\08~ 8y BUIpPe9oXD 10N

angeA Y3 Jo imMg

(4 .oZ %.u



State of
work in
munsifs
courts,

932

14. It appears from these figures that in Andhra
districts about 95 per cent of the smts are brought to tr1a1
before the courts of munsifs.

15. The following table shows the average number of
proceedings instituted, disposed of and pending in- the
courts of Munsifs in the Andhra region during the three
years preceding 1957.

TasrLe No. 3
Nature of proceeding Instituted Dis?osed - Pending
. o
Original Suits . . . . . 324°0 3197 257°6
Small Cause Suits . . . . 6149 615°5 1267
Civil Misc. Petns. . . . - 2578-0 2558-0 3225

16. The average duration of original suits dlsposed of
after contest in the year 1955 was 391 days—not very much
above the standard time prescribed by us for the dlsposal of
suits in the subordinate courts.

17. On 1st January 1956, 16257 original suits were
pending in the courts of Munsifs in the Andhra region out
of which 5,400 were a year old——the oldest suit remaining
pending havmg been instituted in 1934 as will ‘be seen
from the table given below:

TaBLE No. 4
- Year
1934 1941 1943 1944 1945 1046 1047 1948
1 1 4 3 9 31 23 43
‘ Year
1949 1950 1951 1952 1953 1954 IS;SS
66 115 194 ' 3;; . 1002 357§ 10876

18. Though, as is evident from the figures given in
Table No. 3, the Munsifs in the Andhra region are able to
keep pace with institutions, the heavy pendency is due to .
the fact that there is an accumulation of old suits.
Appointment of temporary Munsifs to wipe out the arrears
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seems to be essential to bring the file under control.
Raising the cadre strength of Munsifs does not appear to
be necessary.

- 19. There would not appear to be any reason for keeping
the pecuniary jurisdiction of Munsifs in the Telangana
region as low as Rs. 2,000 in original suits and Rs. 50 in
small cause suits, especially as even village courts in the
Andhra region have jurisdiction to try suits valued at
Rs. 50. We recommend that the Munsifs in the Telangana
region should have the same original and small cause
jurisdiction as is conferred on their counterparts in the
Andhra region. A single civil courts Act for the entire
State is also very necessary.

20. Turning to the position in the subordinate judges’ fl‘;tg"ﬁfd’d’;.
courts the accompanying Table (No. 5) will show the insti- Couts. ©
tution, disposal and pendency of proceedings of different

«categories during the three years 1954—56.
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21. The annual average disposal of work by a subordi-
nate judge based on the institutions and disposals during
the same period is as under:

TasLE No. 6
Region Nature of proceeding  Instituted Ditgposed Pending
o
1 2 3 4 s
Andhra . Civil Suits 654 87°1 107§
Small Cause Suits 175°1_ 167°1 65°5
Civil Appeals 79°4 789 86-0
Civil Misc. Appeals 247 26+7 12°5
Civil Misc. Petns. and .
Cases , 1995°4  1974°3 321+6
- Sessions cases 10°2 10*3 1°8
Telangana Civil Suits 77°4 780 547
Small Cause Suits 481 47°6 ‘13°2
Civil Appeals o ‘e -
Civil Misc. Petns. and 108+ 4 ITI*2 390
Cases,
Cases under IPC <1560 161°0 18¢5
Cases under other Acts 147°0 151°0 17°4
Criminal Appeals 214 220 3°4
‘Criminal Revision Peti-~ 56°0 47°2 87

tions.

22. Notwithstanding a substantial increase in disposals
and a progressive fall in the number of year-old suits one
cannot overlook the fact that some suits have remained
pending over a decade. The following table shows the
number of original suits pending on 1st January, 1956
arranged according to the years of institution in the sub-
courts in the Andhra region.

TasLE No. 7
Region Year
) —1939 1942 1943 1944 1945 1946 ;;_7— _:9:8—
T 1 - 1 2 I 5 8 10 o —;6—
1949 1950 1951 1952 1953 1954 1955 1;*55
20 46 119 186-”_— 433 762 1103 2713
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23. The file of the subordinate judges is loaded with all
kinds of proceedings. In the Andhra districts these judges
entertain proceedings under the Land Acquisition Act, the
Indian Succession Act, and the like. They are constituted
Employees’ Insurance Courts under Section 74 of the
Employees’ Insurance Act, 1948 and are appellate courts
under the Rent Control Act. They have also been invested
with powers of Assistant Sessions Judges and considerable
‘ecriminal work is being done by them. Suits filed in these
courts are of a complicated nature. It will be seen from
the following table that quite a large number—approxi-
mately fifty per cent—out of the total institutions are suits
requiring adjudication of claims to immovable property.

TasLe No. 8
Totalnumber Title and  Suits for money
Year of suits insti- other suits or movable
tuted properties
I JA 3 4
1953 . . - p 2334 112§ 1109
1954 . . . 2007 990 1017
1955 . . . . 1372 662 710

24. Fifty per cent of the suits broﬁght to trial before
the sub-courts are disposed of after contest as will be seen
from the table set down below:—:

TasLe No. 9
Name of the district Pending Insti- Total = Total Dis- Average
and-Head Quarter of at the tuted for  Dispos- posed dura-
the court begin- dis- ed of of tion
ning of posal after
the contest
_year
: 23 4 58 7
Anarxgur
antpur . 130 60 190 108 54 741
Cuddapah . . 28 1 39 22 10 129
Cuddapah , .
East Godavar:
Kakinada . 168 108 276 126 67 539
West Godavari
Eluru . . 155 81 236 192 123 522
> Bupatl '
apatla . . 188 63 251 77 44 819
Krishna , S S ?
Gudivada . 89 36 125 50 31 691
Kurnool

Kurnool . . 109 84 194 80 39 459
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25. In 1921 the number of a year-old-suits in the subordi-
nate judges’ <courts in the composite State of Madras which
comprised of about twenty-six districts was 1793 whereas
in 1956 the number in the ten Andhra districts was nearly
the same—1463. The Civil Justice Committee considered.
the pendency in the subordinate judges’ courts as “a state
of affairs not capable of being easily set right without some
scheme for at once getting rid of the incubus of arrears...”
This observation applies with greater force to the Andhra
districts in its present state of affairs. It has to be noted
that work is heavy in some courts and light in others . and

-a redistribution of territorial jurisdiction should be effected

wherever necessary. It is a matter for consideration
whether in the Telangana region where the nature of liti-
gation is simple and institutions are comparatively small,
the territorial jurisdiction of courts can be increased. If
the subordinate judges are relieved of their civil appellate
work and of some of their sessions work, it will enable
them to devote their time mainly to their original civil
work and to dispose of the arrears within a reasonable time
while disposing of a few sessions cases also. We are of

' the view that after the arrears are cleared it will be neces-

sary to re-examine and redetermine the strength of the
subordinate judges. !

26. We recommend the enhancement of the original and Enhance-

small cause powers of subordinate judges in the Telangana ment of
region to that enjoyed by their counterparts in the Andhra ;;‘“15‘1‘“‘0“

region. The number of suits valued below Rs. 2,000/- that
are brought to trial before the courts in the Telangana
region is large. Enhancement of small cause jurisdiction
of subordinate judges in this region to Rs. 2,000/- will, to
some extent, relieve the munsifs of the increased institu-
tion consequent upon raising their 'pecuniary jurisdiction
to Rs: 5,000/-.

27. The state of the file in the district and sessions courts State of

a,

during the tri-ennial period 1954-56 is set out in the workin Dis-

1 trict
accompanying Table. Coats.

IReport page 553.
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28. Though there was a substantial increase in the
number of district and sessions judges in the Andhra region
in 1956, yet surprisingly enough no appreciable increase in
disposals barring that in criminal appeals is discernible.

29. In view of the heavy arrears in the High Court we
consider it necessary that the appellate jurisdiction of the
Distriet Judges shall be raised to Rs. 10,000 and that, all
first appeals valued below Rs. 10,000/- now pending in the
High Court should be transferred to the district courts for
disposal. Temporary district judges will have to be appoint-
ed to dispose of the appeals that are so transferred. A
certain number may have to be posted at the seat of the
High Court to dispose of such transferred appeals as are
ready for hearing and in which counsel have been briefed.
The burden that will fall on the district judges by reason
-of this change can be reduced by their being asked to restrict
themselves to the trial of sessions cases and disposal of civil
and  criminal appeals and criniinal revisions. All eriginal
suits excepting those that are exclusively triable by them
should be transferred to the subprdinate judges and the
Iatter should send all the appeals pending before them to
the distriet courts. Though the subordinate judges may
continue to exercise the powers of assistant sessions
judges they should not be called upon to do so much of
sessions work as they are doing at present.

30. The following Table shows the annual average insti-
tution of each category of proceedings in the distriet and
sessions courts and  courts of Assistant Sessions Judg
during the three years preceding 1957. ‘

TasLe No. 11
Category of proceeding ) . A;fll:x%ir
instituted
I %

‘Sessions Cases . . . . . . . . . 904
‘Criminal Appeals . . . . . . P . 3494 -

<Civil Appeals ( . .4 . . . . . . 4 . 5451

Civil Miscellaneous Appeals . . . . . . . 1136

«Criminal Revisions . . . . . '. . . 146

1. The average of criminal revisions is of two years—1954 and 195s.



943

31. During the years 1954 and 1955 the number of district
and sessions judges remained constant in the Andhra
region; this will enable us to calculate the annual average
institution and disposal per judge.

TasLE No. 12

Average institu- Average disposal
Category of proceeding tion per judge per judge

—

1954 1955 1954 1955

I 2 3 4 5
-Civil Suits . . . . . 25§ 25°0 28-2 23°4
‘Civil Appeals . . . . . 2270 200°0 253°0 209°0
Civil Miscellaneous Appeals . . 361 37°0_ 462 380
Sessions Cases . . . . . 44°0 404 44°0 406
‘«Criminal Appeals . . . . 106°0. 1I2°7 99-2 1180
Criminal Revisions . . . . 2147 184 . 19'0 18-2

32. We shall now examine how much extra work will
devolve on District Judges as a result of their appellate
powers being raised and the subordinate judges relieved
of this class of work. The annual average institution of
first appeals valued between Rs. 5000/- and Rs. 10,000/~ in
the High Court during the triennium 1954-56 was 268
while that of appeals valued upto Rs. 5000/- filed in the
subordinate judges courts was 2007. Including the present
annual average of 3444 instituted in the District Courts, -
there will be on an average about 5719 appeals instituted
in a year. On the basis of the average disposals per district
judge during the years 1954 and 1955 (vide Table No. 12)
there would appear to be adequate work for about twenty-
five judges. We should not however be understood as
suggesting that the cadre strength of District and Sessions
Judges should be fixed at this figure. The approximate
number of officers that would be required to keep pace
with the institutions has been worked out only in a broad
manner.

The following Table (Table No. 13) shows the pendency
of the different categories of proceedings triable by District
and Sessions Judges as on 1-1-1957. ‘

TasLE No. 13
Category of proceeding Pending on
: 1-1-1957
Civil Appeals . . . . . . . . 451§
«Civil Miscellaneous Appeals . . . . . . . 709
Sessions Cases . . . .. . . . . 152
Criminal Appeals . . . .o . . . . 377

«Criminal Revisions . . . . . . . . 99
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33. Thqugh the number of first appeals valued upto
Rs. 10,000/- pending in the High Court is not gval_lable,
assuming that all first appeals of this value instituted
between 1952 and 1956 are pending, approximately 1350
appeals may have to be transferred to the District Courts.
Thus the District Judges will have a total of about 5865
appeals to clear off apart from other categories of prog:eed-
ings. Temporary district judges will have to be appointed
and entrusted with the task of disposing of these pending
proceedings so as to complete their work within two years.
Thereafter, the number of officers that will be required to
keep pace with the institutions will have to be finally
determined.

34, Unlike in some other States, too many courts are

not concentrated in a number of stations in this State. In
1953, the distribution of courts in the Andhra region was

as shown below:
TasLe No. 14

Strength of Judicial officers in each station Number of
stations

One Munsif only 2 : ; L . . . . 27
Two Munsifs only ) ; 3 2 .

One Munsif and one Subordinate Judge . .
One Munsif and two Subordinate Judges

Two Munsifs and one Subordinate Judge

Two Munsifs and two Subordinate Judges

Two Munsifs and three Subordinate Judges

Three Munsifs and three Subordinate Judges

-
Mo NN B O D

35. However, there is some scope for further decentra-
lisation. In the Telangana region, almost all the talugs
have got a Munsif cum Sub-Divisional Magistrate.

36. The High Court of the erstwhile State of Andhra
started functioning from the 5th July, 1954, that is, about
ten months after the State was formed. A large volume
of work approximately half the pending file was trans-
ferred to the High Court from the Madras High Court.
The High Court started working with only three judges.
It is learnt that for a considerable time due to inadequacy
of judges, largely proceedings capable of being heard by
single judges were dealt with. The Government, when
moved by the High Court to increase the number of
judges, finding the number of second appeals, revisions
and the like disposed of to be satisfactory, proceeded to
assess the requirement of judges on the basis of the quanti-
ty of the work done by single judges in these matters.
This was an cbviously erroneous approach. Delays in the
appointment of judges took place and resulted in accumula-
tion of arrears. Only three judges worked from 5-7-1954
to 1-11-1854 when two more judges were appointed. On
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‘21-2-1955 the number of judges was increased to six and
on 17-3-1955 to eight. Seven judges worked = from
5-9-1955 to 1-11-1956. The addition of five judges of the
erstwhile Hyderabad High Court brought the number of
Jjudges to twelve. On 19-12-1956 one more judge was
appointed. Recently by the appointment of one permanent
judge and three additional judges for a period of two
years the number of the High Court judges has risen to
sixteen.

37. The following table (Table No. 15) shows the
pendency of different categories of proceedings in the High
"'Coqrt) on 1-1-1957 (including those from the Telangana
region). :

TArLE No. 15

Number

Category of Proceeding pending

I-x?xngn

‘First Appeals . . g 5 : . . . . 3379
"Second Appeals . . . ! . . . . . 3456
.A;;peals against orders . R L . . . . 1531
'Letters Patent Appeals § 4 v p . . . 130

‘Special Tribunal Appeals ., ! % £ . . . 93 .

Original Side Appeals . . : % . . . . 4
“Writ Appeals] . . . . . .. . . 94
‘Special Appeals . . . . . . . L. 3
'Writs including Tax Revision Cases [« o« . .. 1903
‘Civil Revision Petitions . . . . . . . 3577
‘Civil References . . . . . . . . . 62
‘Petitions for leave to appeal to Supreme Court} . . . 46'
‘Qriginal Petitions . . . . . . . . 17
‘QOriginal Suits . . . . . o . . 1
Civil Miscellaneous Petitions . . . . . . 7593
Civil Miscellaneous Second Appeals . . . . . 332
Criminal Appeals . . . . . . . . 492
Criminal Revision Petitions . . . . . . 829
Referred trials (Confirmation Cases) . . . . . 16
Reference (other than those under Section 307 Cr. P. C.) . 16
Miscellaneous - . . . . . . . . " 148

122 M. «f Law-—60.
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38. As already stated, approximately 1350 first appeals
will have to be transferred fo the District Judges 1if our
recommendations are accepfed. This should give subs-
tantial relief to the High Court. Though we do not have
the particulars relating to disposals in 1957, yet we are
sure that as an increased number of judges have worked
throughout the year, there will have resulted a fall in
the number of pending matters. There is however need
for continuous vigilance, as the accompanying Table
(No. 16) shows that certain categories of proceedings have
been pending for over a decade. Although the criminal
work is not greatly in arrears there is room for improve-
ment in that field also. It is therefore necessary that steps
be taken for the appointment of more additional judges
to bring the file under control.

39. The judiciary of the State is completely separated
from the executive. In the Telangana region, as already
stated, the same set of judicial officers exercise both
civil and criminal powers, perhaps, due to the small
volume of litigation. - This method seems to be working
fairly satisfactorily though it may occasionally result in
officers not being able to dispose of cases de die in
diem. By judicious posting of cases, we think, this diffi-
culty can be overcome. But if the jurisdiction of Munsifs
is raised and the number of civil suits on their (files
increases, this system of conferring civil and criminal
jurisdiction on the same officer may not continue to work
satisfactorily. The criminal work in the courts of Session
and Magistrates does appear however to be under con-
trol; but there is room for greater efficiency in the Magis-
trates’ Courts.

40. In this State, a court fee of Rs. 100/- is payable on
every application presented to the High Court under
Articles 226 and 227 of the Constitution of India other
than an application for the issue of a writ of Habeas
Corpus. It appears to us that the levy of such a high court
fee on these applications would amount in many cases to
a deprivation of the fundamental rights of the poorer
classes of citizens. We may mention in this connection
that even in the Supreme Court, the fee levied on an
Article 32 petition is only Rs. 10/-.

41. A number of witnesses stated that the evil of touting
was prevalent particularly in certain parts of the Andhra
region. We were told that these “‘village barristers”
employ advocates of their choice to whom they direct
the litigants and that these touts “swallow” a consider-
able portion of the fee payable to the advocates. A very
senior member of the Bar stated in unambiguous words
that, “there are some people who are engaged as unofficial
solicitors. They take money from clients”. We trust that
the legal profession in Andhra Pradesh will take strong
measures to combat this evil, ‘



947

66 (4 .- L4 ’ " o e : . SNOSUBI[STIAT
i k4 i : . : ' ‘ . . Nmuozou&um LDYI0
e . . e : : : . : : . D *d "ID Lot s/n saduaiayey
11 .. .. . . .. .. .. .. . . . . ; Se1L], parsagpd
Sz¥ 99 1 w.v .- .e . . .. . .. ‘e SUOISIADY [BUIHIID)
182 £43 . . v . " : R : speaddy fewrur)
gLEY  ¥Rer 186 061 €6 1§ €1 € .. : ’ STONLTIAJ SN0 -E[OSTIN [1A1D
.. . 1 .. .. .. . .. . . S STag 1A
9 1I : . i . o . o : . suoN119d [euIsrIQ
143 14 1 1S 1 . b . : v N0y oEuE:m 01 1eaddy 0124807
€z . z I e v R b " . : S9SBY Pa1Idyey -
09 8 e 1 . B £ 1 : : $9SBD) UOISIADY XE L
€L11 L¥or of€ 6S Z9 of s § € i H : 9 SUOTINISJ HOISIADY [1AID
m .o ) - .. .. v e - .. . . .. . . w~ﬁogg<~ﬂﬂguw
66 €49 €€ €z 1 (Y4 L tie £ 1 . . : . . ©OSIHM
z8 L z € e : ! i 1 : : speaddy 1TI M
9 1 e o ' : sfeaddy ap1g TRUISIIQ
oz €€ of oI : : : sieaddy jrunqu g, 1eroads
ol iz 8T 4 14 z .. I sjeaddy Juale g 121307
€11 111 9S e 12! 3 1 : . $19p10 Jrejjeddy 1sutede sjeaddy
zob g€ 6€€ 491 [43 %4 11 1 1 : . SIapIQ umcawa sjeaddy
6L 6.8 o9 $S1 LS %4 11 € L 6 St . + steaddy puodag renday
14y 1443 z1§ 68S 1214 9L 91 9 1 : ’ : : © sreaddy 3811 3e[n8oy
9561 $S61 ¥S61 €561 2561 Lb61 9b61 Shé1

161 0$61 6¥61 gr61

SUORIMINISU] JO JBdx

SSUIP9920IJ JO 2InIBN

9I 'oN F19V],



45.—ASSAM

The Judicial 1. Although the High Court of Assam was established

Service. in 1948, yet until August, 1952, there was no separate judi-
cial' service in that State. The civil judiciary was not
separated from the executive and judicial duties were dis-
charged by executive officers. By notification No. JID/50/
51/23, dated 25th August, 1952, the State Judicial Service
(Senior) was constituted. The State had however to wait
for nearly two more years before by notification No. LJJ.
84/54/168, dated 9th April, 1954, the State Judicial Service
(Junior) was established—and the process of separating
the civil judiciary from the executive was completed.

2. The senior branch of the Service is devided into two
Grades; Grade I which comprises the Registrar, High Court,
Legal Remembrancer and the District Judges and Grade Il
Senior made up of Additional District Judges. Officers in Grade I
Branch., are in the time scale of Rs. 850—50—1,500 and those in
Grade II in the scale of Rs. 800—50—1,150. The strength

of the cadre in 1955 was: :

Grade I (Senior)

Registrar, High Court 1
Legal Remembrancer 1
District Judges 2
Grade II (Senior) 7
Additional District Judges 2
(There were also three temporary posts outside the
cadre.)

Under the rules not more than one-third of the posts in
Grade I (Senior) may be filled by direct recruitment and
the rest by promotion from Grade II (Senior) or from
Grade I of the State Judicial Service (Junior).

3. The Judicial Service (Junior) is also divided into
two grades—Grade I consisting of the Subordinate Judges
Junijor and the Deputy Registrar, High Court, and Grade II con-
Branch. sisting of the Munsifs and the Assistant Registrar, High
Court. Officers in Grade I are in the time-scale of Rs. 500—
50/2—800 and those in Grade II in the scale of Rs. 250—250—
300—25—400-—EB-—25—650—EB—25—750. In 1955 the

strength of the cadre was: '

Grade I (Junior)
Subordinate Judges (and Assistant
Sessions Judges) 6
Deputy Registrar, High Court 1

948
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Grade II (Junior)

Munsifs (including two leave reserve
posts and one Law Assistant to the Legal
Remembrancer) :

Assistant Registrar, High Court 1

4. The Assam Judicial Service (Junior) Rules, 1954, pro- Recruit-
vide for the absorption of those members of the Assam pent
Civil Service who were recruited for the purpose of the Rules.
judicial branch and an option was given to the law gradu-
ates in the executive civil service to enter the Judicial
Service. Subject to the above exceptions, the maximum pLack of
age-limit for entry into Grade II of the junior cadre of the training.
service is twenty-eight years; the limit may be relaxed in
favour of a scheduled caste or scheduled tribe. candidate
or a lawyer of three years’ standing. Practice at the bar
is not, however, a necessary qualification for recruitment
to the judicial service. It is sufficient if a candidate is a
graduate in law or a barrister-at-law. Although the practice
of recruiting fresh law graduates as munsifs is to be
found in other States also, yet singularly enough unlike
the other States where a similar system of recruitment
prevails, the rules contain no provision for training the
new recruits before they are called upon to try cases. In
our view, this position needs to be set right immediately.

5. For direct appointment in Grade I (Junior) a candi-
date must be a law graduate or a barrister-at-law with
seven years’' standing at the Bar. Direct recruitment is
limited to one-third of the total strength of the cadre.

8. The population of the State according to the census
of 1951 is 90,43,707 distributed over an area of 50,043 square
miles. The non-tribal areas of the State comprise the two
divisions of Lower Assam and Upper Assam, each of which
is a district judgeship. The District Judge, Lower Assam
Districts, exercises jurisdiction over the districts of Goal- Tfabal
para, Kamrup, Darrung, Nowgong and the area constituting 25 "™
the municipality of Shillong. We were told that consider- areas.
able difficulty is being experienced by the fact that in the
Shillong District two sets of laws are in force—the ordinary
civil and criminal laws within the municipal limits of
Shillong and the special laws applicable to the tribal areas
in the territory outside the municipal limits. This anomaly
should be examined and steps taken to alter the territorial
jurisdiction of regular courts. The Upper Assam district—
judgeship comprises the districts of Sibsagar, Lakhimpur
and Cachar. Areas specified in Parts A and B of the table
appended to the Sixth Schedule of the Constitution are the
tribal areas. -

7. The administration of the tribal areas is regulated Adminis-
by the provisions of the Sixth Schedule to the Constitution. tration of
Separate provisions are made for the administration of Jostce, it

e . s . P ke tribal
civil and criminal justice in these areas. All areas in each tareas.
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of the items of Part A of the table appended to the sche-
dule constitute autonomous districts. If there are different
scheduled tribes in an autonomous district, such area or
areas in which the scheduled tribes live can be divided by
the Governor into autonomous regions. The administra-.
tion of each autonomous district and autonomous region is
vested in what is known as the district ecouncil and regional
council. The district and regional councils have the power
to constitute village councils or courts for the trial of suits
and cases between the parties, all of whom belong to sche-
duled tribes within such areas, other than suits and cases
to which the provisions of sub-paragraph (1) of paragraph
5 of the schedule appiy, to the exclusion of any court in the
State. They have also the power to appoint suitable
persons to be members of such village councils or as presid-
ing officers of such courts. The appellate jurisdiction is
vested in the regional or district councils and no other court
except the High Court and the Supreme Court has jurisdie-
tion over such suits or cases. The High Court exercises
such jurisdiction over the-suits and cases to which provi-
sions of sub-para (2) of para 4 apply, as the Governor may
from time to time specify. The suits or cases excluded
from the jurisdiction of these tribal courts are those arisihg
out of any law in force in the autonomous district or region,
being a law specified in that behalf by the Governor or
those relating to the trial of offences punishable with
death, transportation for life or imprisonment for a term
not less than five years under the Indian Penal Code or
any other law for the time being applicable to such district
-or region. For the trial of such suits or cases the Governor
is empowered to confer on the district councils or the
regional councils or on courts constituted by such district
councils or the regional councils or on any officer appointed
in .that behalf by the Governor, such powers under: the
Code of Civil Procedure or the Code of Criminal Procediire,
as the case may be, as he déems appropriate and thereupon
the said council or court shall try the suits .or cases in
exercise of the powers so conferred, Except as aféresaid,
the Codes of Civil Procedure and Criminal Procedure do
not apply to any autonomous district or region.

8. In all, there are twenty-five councils presided over b
hereditary chieftains to dispose of cases which they are
empowered to try under the law according to their tribal
and local customs having the force of law. A Judicial Officer
with knowledge of the work of these courts who gave
evidence before us said that the courts presided over by
tribal chieftains lacked training and experience in law but
added that they should be allowed to continue for some
time before the introduction of the regular judicial system
in those areas. The litigation in the tribal courts generally
relates to land disputes, succession to hereditary rights,
customary rights and boundary disputes. There are a few
murders and dacoities often committed through drunken-
ness, It seems that for the trial of cases referred to im
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paragraph 5 of the Sixth Schedule to the Constitution, the
services of judicial officers in the non-tribal areas are lent
to the tribal areas. ‘

9. More and more laws, in force in the non-tribal areas,
are by degrees being applied to the autonomous districts
and regions of the tribal areas in the State. In the Khasi
Hills district, the general criminal law is applicable but
in the United Khasi and Jaintia Hills territories the district
council laws are applied. Some difficulty, it is stated, is
being experienced in applying the excisé laws to the areas
under the district councils where illicit distillation of liquor
goes on a very large scale. The Chief Secretary explain-
ed in his evidence that the tribal people were very anxious
to bring within the scope of their district or regional councils
as large an area as possible. The laws in force in the non-
tribal areas have not been extended to the tribal areas
because of the policy of the State Government to allow
the tribal people to make their own laws under the third
paragraph of the Sixth Schedule to the Constitution and
to administer those laws with the help of the Deputy Com-
missioner and his Assistant. In view of the specal condi-
tions in the tribal areas we refrain from making any
recommendations regarding the pattern of judicial admi-
nistration in these areas. :

10. In 1956, the High Court functioned with three judges The High
including the Chief Justice. Though the volume of work CPurt . .
in the High Court is small, the disposal has not kept pace P¢"dencY-
‘with the institutions and the pendency has steadily increas-
ed during the last few years as will appear from the Table
given below:
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11. It is necessary in our view to take prompt steps to
control the increasing arrears.

12. The following Table shows the pendency of different

classes of proceedings according to the year of institution
as on lst January, 1957,

TABLE No. 2

Year of Institution
Nature of Proceeding ———m — = ——— — .

I9ST 1952  I953 1954 1955 1956

I 2 3 4 5 6 7
Regular First Appeals .. 3 18 23 36 32
Regular Second Ap- .. .. 1 5 86 . 135
peals.
Apgcals against or- .. .. .. 13 44 39
s
_ Letters Patent Ap- .. o £) .. .. 4
peals.
Writs . . .. T i s 3I 44
Revisions . . .- s ¥ .. 7 25
References . .. L. o0 .. .. 4
Leave to appeal to .. o3 i .. e 6
Supreme Court, .
Original Suits , . I 1 4 7 I 1
Miscellaneous . . .. X il .. 3 34
Criminal Appeals . .. I i . 44 137
Criminal Revisions . .. Py 18 .. 3 60
Confirmation Cases . .. ol e .. .. L
References under Sec. .. tk 11 - b4 4
307 Cr.P. C.
Qther References . 1 38
Miscellaneous . 3

13. The Judges and members of the Bar who placed increasing
their views before the Commission laid stress upon the power of
need for increasing the strength of the High Court by one S“:igle
judge. It was said that it was not possible for a single "9&°
division bench to get through all the work that had to be
heard by a bench. In our opinion, this difficulty can be .
met by increasing the powers of a single judge. This will
greatly help in reducing the arrears.

14. The powers of a single judge of the High Court are
far too low. He cannot hear any civil appeal or revision
which is valued over Rs. 2,000 or any criminal matter in
which a sentence of imprisonment exceeding one year has
been passed. This is anomalous when we remember that
District Judges in the State can hear civil appeals below
Rs. 5,000 in value, and as Sessions Judges decided appeals
from a sentence of imprisonment for four years. If by
reason of special local conditions it is not thought desirable
to increase the single judge’s power to the full extent
recommended by us earlier his powers may be enlarged:
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so as to enable him to dispose of all civil and criminal revi-
sions, all appeals valued below Rs. 5,000 and all criminal
matters in which a sentence of seven years’ imprisonment
has been passed. This will result in a substantial improve-
ment in the state of the file of the High Court. This will
be apparent from the two Tables set out below showing
the value of the appeals filed in the High Court and the
number of days on which it was necessary to constitute
division benches to dispose of particular classes of work.
It is obvious that at present a division bench has to be
constituted to dispose of what is really petty work.

TABLE No. 3
1954 1955 1956
Regular First Appeals
Below Rs. 5,000 . . . 4 4 4
Between Rs. 5,000 and Rs. 10,00 . 1 15 16
‘Above Rs. 10,000 . A . L 9 17 12
Regular Second Appeals
Below Rs. 1,000 . - , . 94 123 127
Between Rs. 1,000 and Rs: 2,000 X 16 19 21
Between Rs. 2,000 and Rs. 5,000 b I 16 . ¥
TABLE No. 4
Number of days for which
Division Benches sat
1954 1955 1956
Second Appeals . . . . . 38 47 ST
Appeals Against orders . . . 18 29 28
CivilRevisions . . . . . 94 70 62
Criminal Appeals . . . . . 99 83 87
Crininal Revisions’ . . . . 101 32 7i

15. We were informed when we visited Gauhati that
the Judges of the High Court sat in Court for only four
hours every day. This practice seems to have started at
a time when there was not enough work and-there is no
warrant for its continuance. By raising the number of
working hours to five as in other High Courts there will
be an increase of six hundred judge-hours on the basis
that all the three Judges work for two hundred days in
the year. There will thus be an addition of one hundred
and twenty Judge-days in the year. If the enhancement
of the powers of single Judges and the increase in the
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number of working hours fails to bring the pending file
under control, an additional Judge may be appointed for
.a short term. :

16. The inordinate delays that have occurred in filling up Delays in
vacancies in the High Court constitute yet another major filling
geason for.the arrears. A former Registrar of the High "¢
Court stated in his evidence that “There were only two
Judges for more than eighteen months.” According to the
information made available to us there has been invari-
ably a gap of about eight or nine months between the
retirement of a Judge and the assumption of office by
-another in his place.

17. Delays in disposals were said to have also bean Preparation
.occasioned by difficulties in getting paper books prepared of Paper
in time. The Government press in Shillong had to give ’
priority to other work—and typed paper books could not
be prepared as the High Court was understaffed. This in
our view should not be a ground for delay. The establish-
ment of a branch press at Gauhati, the entrustment of the
work to competent private printers, or an increase in the
number of typists and other subordinate staff in the
High Court are all measures which can he easily taken.

“"The last two have the advantage of being capable of being
implemented immediately.

18. The Table below shows the number of district and
sessions judges and subordinate judges who worked
«during the years 1954, 1955 and 1956 and the work turned
out by them.
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District 19. The annual average out-tarn of work per district:
f:;"e:;e in and sessions judge and subordinate and assistant sessions
pumber of Jjudge during the same period based on the institutions:
judges and disposals is as shown in the Table set out below.

mecessary.
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nate Judges
strength
sufficient.

Courts of
Munsifs,
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20. From the foregoing analysis it is apparent that

there is considerable congestion in the courts of session.

The District and Sessions Judge cannot expect much relief
in this matter from the existing number of subordinate

judges as they will have to devote themselves almost wholly

to their original civil work if their files are not to get
out of control. An increase in the number of District and
Sessions Judges is in our opinion necessary if the delays
in Sessions trials are to be avoided and the arrears of
civil appeals are to be cleared. The existing number of
subordinate judges should be able to dispose of the arrears
within a reasonable time and also to keep pace with the
institution of original suits besides disposing of a few
sessions cases. With an increase in the number of district
and sessions judges it ought not to be difficult not only
to clear off the pending appeals in the subordinate courts
but also to dispose of sessions cases with reasonable
promptness. We, therefore, recommend an increase in the
number of district and sessions judges.

21. A quantitative analysis of the work done by Mun-
sifs during the triennial period 1954-56 is given below:
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We also set out the pendency of suits in the courts of
munsifs on 1st January 1955, according. to the year of
institution, and the annual average outturn of work of

Munsifs
TaBLE No. 8
Priorto K ,
1949 1949 1950  195r 1952 1953 1954  Total
1 2 3 4 5 6 7 8
28 42 30 115 290 1142 4503 6150
TABLE No. 9
Civil Suits
Average available for Average disposal Average pendency
disposal
1 2 3
1013°1 502°5 5076

Civil Miscellaneous Cases and Petitions

Average available for Average disposal

Average pendency

disposal
b 2 3
181°6 11847 556

Increase in
number
meeessary.

From these figures it is apparent that while the disposals
hawe steadily increased since 1954 they have not been able
to keep pace with institutions. Although the total pendency

has increased, it is gratifying to note that the number of
year old suits has progressively fallen and in spite of the
number of munsifs having remained the same the posi-
tion with regard to old suits has improved since 1954. But

further improvement

in disposals under existing condi-

tions of work does not appear possible unless there is some

increase in the number of munsifs.
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22. The main reasons for the delay in the disposal of Reasons

civil suits as appears from a perusal of inspection notes and for delay in
disposal.
order sheets are as follows: —

(1) Service of summons on the defendant normally
takes a much longer time than it should, because of
lack of control over the process serving agency. It
seems that the process servers receive a very low
salary. Travelling conditions in this State are also
often difficult. Improvements in this matter could be
brought about by strict supervision. However the
evil can be radically cured only if adequate remunera-
tion and travelling allowances are paid to the process
servers.

(2) Adjournments are frequently granted without
reasonable cause and many orders granting adjourn-
ments do not state the reasons therefor.

(3) Much time is taken by the parties to file their
documentary evidence and summon witnesses. The
rules in this regard are often completely ignored and
frequent opportunities are given to file documentary
evidence and for summoning of witnesses even after
the framing of issues. Cases are adjourned a number
of times for that purpose.

(4) The provisions relating to the issue of com-
missions are abused.

23. Supervision of the work of the subordinate courts Inspection.
by regular inspection by the district judges is very rare.
Some of the courts have not been inspected for three or
four years. A system of regular and systematic inspections
should be introduced.

24. Difficulties were also caused till recently by the fact
that civil judicial officers had . to do executive work also.
For example, in 1954 the Munsif, Shillong, was also the
Assistant to the Deputy Commissioner and Law Assistant
to the Legal Remembrancer. As Assistant to the Deputy
Commissioner he had to look after the work in tribal areas.

25. Even at present the fact that the magistrates are Criminal
called upon to do executive work adversely affects their Courts.
judicial business and contributes considerably to the delay Absence of
in disposal of cases. As regards the criminal cases we witnesses.
found that investigations were invariably delayed and
that police officers failed to produce their witnesses on the
dates of hearing. The police officers themselves did not
respond to the summons for a number of times and the
courts had to wait till it was convenient for the officers to
attend. We are constrained to remark that the police them- Firm
selves have contributed to a large extent to the delay in action not
the disposal of criminal cases. Magistrates were generally %™
found very indulgent in dealing with the witnesses and
even with accused persons who were absent on the date of
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hearing. No action was taken against them for deliberate
default in appearance. Greater strictness in these matters.
by presiding officers is essential. Prior to the amendment
of the Code cases occurred in which the accused claimed
the privilege of de novo trial twice or even thrice by
reason of frequent transfers of magistrates. Unbusinesslike
posting and piecemeal hearing of cases are common. This
is one of the worst features of the administration of crimi-
nal justice. The following is an illustration of the manner
in which criminal cases are handled.

Case No. 863 of 1952 was first disposed of on 8-9-1953
and resulted in conviction. On 2-11-1954 the conviction was
set aside and re-trial was ordered. The accused appeared
on 3-12-1954 and was enlarged on bail. On 7-1-1955 all
prosecution witnesses were absent. On 8-2-1955 two prose-
cution . witnesses were present and were examined. On
4-3-1955 two more witnesses were examined and in April,
1955 the magistrate was transferred. On 4-4-1955 all wit-
nesses were absent and as the magistrate was under orders
of transfer, the case was adjourned on 7-6-1955. On that
date the witnesses did not turn up and the trial was adjourn-
ed to 5-7-1955 on which date one witness was present but
was not examined as the magistrate was busy with admi-~
nistrative work. For the next three dates in succession the
prosecution witnesses were absent. On 18-10-1955 no
witness was present though served with summons. On
15-11-1955 prosecution closed their case after examining one
more witness and the case was fixed for further cross.
examination on 27Tth December, 1955. On that date the
magistrate was out of station. Such a state of affairs is-
capable of being remedied only by separating the judiciary
from the executive and hy strict supervision.



46.—BIHAR

1. Originally the State of Bihar was a part of the Pro- General.
vince of Bengal. In 1912, the Province of Bihar and
Orissa was constituted as a separate unit by taking Bihar,
Orissa and the Commissionership of Chhota Nagpur out
.of the old Province of Bengal and the district of Sambal-
pur out of the Central Provinces. The present State of
Bihar came into existence when Orissa was carved out as
a separate province in 1936. Prior to the reorganisation
of the States, the area of the State was 67,164 square miles
and according to the last census it had population of
38,779,562. No substantial changes came about in the
State on account of the recent reorganisation, except, that
some portions of the two districts of Purnea and Man-
bhum, were transferred to the State of West Bengal.
Administratively, the State is divided into 17 Districts and
1 Sub-District, which are grouped in 4 Divisions namely,
Patna, Bhagalpur, Tirhut and Chhota Nagpur.

2. There are fourteen judgeships in the State. The Organisa-

Bihar Superior Judicial Service which is composed of tionof Sub-
District & Sessions Judges, Additional District and ‘]’;‘é‘i‘;?;fy
Sessions Judges, Registrar High Court, Secretary and Dy. ’
Secretary to the Government, has a sanctioned strength
of 41, out of whom 16 are District and Sessions Judges and
25 Additional District and Sessions Judges. The scale of
pay of District and Sessions Judges is the same as the
senior scale in the Indian Administrative Service, that is,
Rs. 800—50—1,000—-60—1,300—50—1,800, but the Additional
District and Sessions Judges, who perform exactly the
same functions as District and Sessions Judges, except
that they do not exercise any administrative functions,
are in the scale of Rs. 800—50-—1,500. This is an anomaly
which exists not only in Bihar but also in some other
States. In our view the administrative duties of the
Dfistrict Judge do not justify the difference in their scales
of pay.

Recruitment to the Superior Judicial Service is made
both by promotion and by direct recruitment. Two-thirds
of the posts are filled by promotion and one-third by
direct recruitment from the Bar.

3. The Bihar Civil Service (Judicial Branch) is com-
posed of Subordinate Judges and Munsifs, with a sanc-
tioned strength of 71 and 232 respectively. Some of the
posts are temporary, but it is understood that they are
being converted into permanent posts. Subordinate Judges
are on the time scale of Rs. 350—15—380—30—770—40—
850. Recruitment to the posts of Subordinate Judges, is

965
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made by the High Court by promotion of Munsifs who
have been confirmed in the service. It is gratifying to
notice that in this State in making promotions to higher
judicial ranks, the criterion of merit is strictly applied and
not merely that of seniority. Likewise, very strict tests
are applied in allowing officers to cross the efficiency bar.
A number of instances were brought to our notice, in
which judicial officers were either stopped at the efficiency
bar, or were passed over for promotion and junior officers
superseded them. -

Various modes of recruiting Munsifs have been adopt-
ed from time to time. The existing recruitment rules
came into force in September, 1955. Under these rules
Munsifs are recruited on the basis of a competitive
examination held by the State Public Service Commis-
sion. The requisite qualifications are, that the candidate
should be a law graduate with at least 2 years practice at
the Bar and must be between 25 to 29 years of age; the
maximum age limit is however relaxable upto 34 in the
case of Scheduled Caste candidates. The syllabus for the
written examination which carries 600 marks, comprises
four compulsory papers which includes General English,
General Knowledge, Elementary General Science and
General Hindi and four out of six optional papers in Law,
in which the paper on the Law of Evidence and Procedure
is compulsory. The viva voce test, which carries 200
marks, is conducted by the Public Service Commission,
with which a judge of the High Court is associated as an
expert. In the last selection, candidates who obtained a
minimum of 45% marks in the written test were called
for the viva voce test.

Munsifs are on the time scale of Rs. 220—25—395-E.B.-
25—545—~E.B.-25—670—20—T750. It may be remarked that
in this State, the initial salary of the Munsif is the lowest
in the country. In contrast, the officers of the Bihar Civil
Service (Executive Branch), who are called Deputy
Magistrates and Deputy Collectors, draw pay on the scale
of Rs. 220—25—320-E.B.-25—570-E.B.-25—770—30—800.

The anomaly is particularly striking as entrants to the
executive branch can enter service at the earlier age of 21
and are not required to have the additional qualification
of a law degree. It is therefore not surprising that the
judicial service has failed to attract talent. The difficulty
of finding suitable recruits has been aggravated by the
fact that in recent years due to the increase of work and
the separation of the judiciary from the executive it has
become necessary to recruit larger numbers. This has
compelled the State to recruit inferior personnel. In fact
we were told that recently a list of 110 names was made
out of 300 candidates for 75 vacancies, but the general level
of the candidates was so poor, that but for the need of
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filling vacancies the Public Service Commission would not
have selected more than 25 or 30 out of those 110 candi-
dates. Higher scales of pay may perhaps go some way
towards securing better recruits and more intensive train-
ing may make the persons more efficient judicial officers.

4. There is another aspect which deserves mention.
"There is a considerable over-lapping in the scales of pay
of Munsifs and that of Subordinate Judges. Hence, if a
"Munsif is promoted as a Surordinate Judge, it is likely
that all that would probably be done is, to fix his initial
salary immediately above his pay in the scale of pay
allowed to the Subordinate Judges. If that is so, the pro-
motion of a Munsif would amount merely to a change in
the designation and a discharge of functions with a great-
er responsibility without any commensurate monetary
advantage. We have already adverted to this matter and
made appropriate recommendations in our chapter on
“‘Subordinate Judiciary”.

5. A commendable feature in this State which may
with advantage be adopted elsewhere is the comprehen-
sive training given to those recruited as Munsifs, before
they are placed in charge of courts. The training is for a
period of 2 years, during which the probationer has to
work with a Senior Munsif and a Subordinate Judge for -
6 months, as a Magistrate for 6 months, and receives
training under the District and Sessions Judge for 3
‘months. He also gets training in the general revenue
work in Collectorate for about 4 months, and in survey
.and settlement for about 3% months or so. For the next
1} months he gets training under a Government Pleader
‘in the conduct of cases. During this period of 2 years he
has to pass a departmental examination in law, including
"Tenancy Laws, High Court General Rules and Circular
‘Orders and in Hindi. As there is no shortage of officers,
we understand the training of Munsifs is not ordinarily
dispensed with in any case. It is however a matter for
consideration whether such a lengthy period of training
designed for candidates recruited directly from the law
college may not be somewhat shortened and intensified
now that recruitment is made from practising lawyers.

6. The High Court of Patna was established by Letters High
Patent in 1916. It exercised jurisdiction over Orissa also Court.

until a separate High Court was established for that pro-
wvince in 1948.

7. When the court was established in 1916, it started with

"7 judges including the Chief Justice. In 1948, after a

separate High Court was constituted for Orissa, the strength

was 9 judges. The strength has however varied from 12
to 14 judges between 1951 to 1957. At present the strength

. is 16 judges, two judges having been appointed recently
in the beginning of this year. We have referred to the

delays in filling up vacancies in this High Court in ap
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earlier chapter. Such delays in this State have ranged
between 2 months to 11 months. The delays in effect
amount to depriving the High Court of the services of a
judge for a period of & years, 8 months and 15 days between
1951 to 1957. In addition, the services of judges have been
frequently requisitioned for non-judicial work without a
substitute being provided.

8. The following statement shows the state of work in
the High Court since the year 1949:—
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The congestion of work in the High Court is distressing.
Disposals have failed to keep pace with institutions in
nearly every branch of work. The number of pending
proceedings particularly first and second appeals is
staggering. A’ fair number of criminal appeals are over
a year old lappeals. The following statement, which indi-
cates the year of the institution of the proceedings pending
on 1st January, 1957 gives an idea of the magnitude of the
problem.

Statement showing details of the proceedings pending on
1st January, 1957 according to the year of institution.

First Second Appeals Civil Miscella- Criminal Criminal
Year appeals appeals against revi- neous appeals revi-

orders sions judicial sions
cases in-
cluding
writs,
I 2 3 4 ) 6 7 8
1944 . . .
1945 . e .
1946 . I .. - be “e .o ‘.
1947 . 18 .. ! . . . .
1948 . 155 X L I .. .. ..
1949 . 219 34 L] Al
1950 . 257 127 2 2 ..
1931 . 315 284 32 g I .. ..
3952 . 301 803 99 4 10 .. -
1943 . 262 825 129 41 14 .. .o
1954 . 419 943 162 110 33 24 6
1955 . 452 1085 229 330 150 170 23
1956 . . 689 1087 334 554 533 511 301
Total . 3088 5189 987 1042 741 705 330

‘When we visited Patna in November 1957, we were told
that the High Court was then still dealing with First
" Appeals instituted in the year 1949 and Second Appeals
instituted in 1952 and 1953. It is a matter of regret that
this progressive accumulation of arrears should have been
allowed to continue without any addition to the strength
of the court particularly between 1950 and 1954. The
highest disposal of First Appeals in any single year was
in 1956, when 401 First Appeals were disposed of. Simi-
larly the largest number of Second Appeals disposed of in
any one year was 2,734 in 1949. Even if disposals are main-
tained at these figures, it would take the High Court over
seven years to dispose of the First Appeals and nearly two
years to dispose of the Second Appeals pending at the end
of the year 1956.
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We have not got the figures of average duration for the
-years 1955 and 1956, but the gravity of the problem can be
appreciated from the fact, that in 1953 the average duration
-of a contested First Appeal was 2151 days i.e. about 6 years
and in 1954 it was 1,877 days, i.e., about 5 years and 2
‘months.  Even uncontested First Appeals take about three
years for disposal. The average duration of Second Appeals
in 1954 was 1,504 days i.e. a little over 4 years. The state
of work in this High Court strikingly illustrates the fact
that in our country greater delays occur at the appellate
stage and particularly in the High Courts. The following
‘Tables clearly bring this out:—

Average duration Average duration Average Total
in days of a con- in days of Civil duration time
Year tested sut ina Appealin Dis- in days of taken
Munsif’s Court trict Courte Second
Appeal
1954 504 D. J. 658 1504, 2666-=7 years
S.J. 349 4 months.
2357=6 years
6 months.
"Year Average duration Average duration Total time taken
in days of a in days of First
contested suit in Appesl
Subrodinate

Judge’s Court

1954 763 ' 1887 2640=7 years.

This sad state of affairs excited strong and naturally better
.comment. It appears to us thit these delays are likely to
‘persist notwithstanding the recent increase in the strength
of the court as the increased number will be just enough
to enable the court to keep pace with current institutions.

9. When we visited Patna, we were informed that at
least 10 Additional Judges for a year or 5 Additional Judges
for two years would be necessary to wipe out the accumu-
lated arrears. This estimate was worked out on the basis
that on an average, a Judge in Bihar is able to dispose of
about 550 cases (Criminal and Civil) per year. The total
number of cases pending at the end of 1956 was about
12,317.  Of these, about 7,000 would be disposed of by the
14 permanent Judges; the balance of over 5,000 cases would
need for their disposal about 10 Judges in one year or 5
Judges in 2 years. It is possible that this might turn out
to be an underestimate as over 3,000 first appeals are
pending and of these nearly 2,000 must be over two years
©old. It is uncertain whether a single judge or a Bench could
dispose of 500 of these appeals which are all likely to be
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contested in a year. It cannot be said that the judges are
not alive to the need for expedition. In fact we were told
by some members of the Bar that the existence of a large
volume of arrears in the High Court had greatly affected
the psychology of Judges who tried to dispose of matters
without giving a patient hearing to the advocates.

Recently, the High Court has amended the rules, to
enable a single Judge to hear all Second Appeals, First
Appeals against decrees upto Rs. 10,000 and against orders
upto Rs. 20,000, and all civil revisions irrespective of the
value. He is also empowered to hear criminal appeals in
cases, in which the substantive sentence passed does not
exceed 10 years and also writ petitions against the orders
of the Panchayat Courts. This step should go a long way in
economising judge power and expediting disposal.
Although there was not much opposition at the Bar to the
enhancement of the powers of a single judge, some senior
members of the Bar expressed the view that such work
was not unoften assigned to very junior judges and that
Benches of junior judges were also common. While there
might undoubtedly be difficulty in view of the recent
increase in the strength of the High Court in finding a
sufficient number of senior judges for all the categories of
work in which their services would be desirable, yet we
feel that an effort should be made to entrust as far as
possible all single judge work to a senior judge and to
have at least one experienced judge in each Bench.
Another measure which is bound to give immediate relief
to the High Court, is the enhancement of the appellate
jurisdiction of the District Judge to Rs. 10,000 and the
transfer of all appeals below that value pending in the
High Court to the District Courts. We understand that
out of the 3,088 first appeals pending in the High Court
about 2,000 are valued below Rs. 10,000. The transfer of
these appeals to the District Courts should largely relieve
the congestion in the High Court. It is necessary to
emphasise that the cadre of District Judges must be
strengthened for this purpose and additional District
Judges appointed to dispose of the transferred appeals.
An increase in the single judges jurisdiction to Rs. 15,000
might also have beneficial results. '

10. We have noticed earlier that the Registrar of this
court is empowered to admit Second Appeals and have
expressed ourselves against the continuance of this practice.

11. One reason for the delay in the disposal of civil
appeals is said to be the extreme slowness with which
records of cases are printed by the Government Press. We
were told that records of appeals instituted in 1947 had not
been printed in 1953. As the Government Press is unable
to cope with the work, Government has entered into a
contract with a private press for printing the records and
large sums are paid annually to that press for the purpose.



978

At one time, to avoid delay, there was an attempt at
getting the paper books printed privately by the parties
but the experiment did not prove successful, as a large
number of mistakes occurred. We however understand,
that the Government has agreed to provide a separate press
for the High Court by the end of 1958. We trust that this
will solve the difficulty. The suggestions made by us
earlier with regard to the preparation of paper books may
also be given a trial so that occasion may not arise for the
increased number of judges to find themselves without
work by reason of paper books not being ready.

12. The following statement shows the number of suits Volume and
instituted in the subordinate courts during the years im“re of

1951—56. itigation.
Year 1951 1952 1953 1954 1955 1956
Insti- 105,897 117,293 119,946 134,123 116,250 90,992
tutions,

We have not got detailed information for the years 1955 and
1956 but the statistical data available for the years 1951 to
1954 reveals that nearly 68 per cent. of the suits were under
the rent laws. It will be noticed that there has been a
considerable fall in institutions after the year 1954. This
is largely attributed to the land reforms and the abolition
of Zamindaris in the State. The rise in institutions in
1954 was partly occasioned by the anxiety of the landlords
to realise arrears of rents before the full implementation
of Land Reforms.

The administration reports upte 1954 show that nearly
90 per cent of the suits instituted were of value not
-exceeding Rs. 1,000. Suits below Rs. 2,000 were roughly
93 per cent and about 96 per cent of the total institutions
was below Rs. 5,000. In view of the recent changes in the
law, the rent suits will disappear and the pattern of work
in the civil courts will change.

13. Though specially selected Munsifs can be invested Pecuniary

with jurisdiction to try suifs upto Rs. 4,000, the pecuniary jurisdiction,
Jjurisdiction of a Munsif is ordinarily limited to Rs. 1,000.
The number of Munsifs with a jurisdiction upto Rs. 2,000
or more is very small. In view of the decline in the
number of suits of low valuation, the intensive training
given to newly appointed Munsifs and the fall in the value
of money, we are of the opinion that the jurisdiction of
Munsifs should be raised to Rs. 5,000. Thig will give
substantial relief to the subordinate judges and provide
sufficient work to the Munsifs. The small cause juris-
diction of Munsifs is limited to Rs. 250. The ordinary
Jjurisdiction of Subordinate Judges is unlimited, but their
small cause jurisdiction is limited to Rs. 500. This also
may be raised with advantage.
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14. The position of regular suits in the courts of

Munsifs and Subordinate Judges during the years 1951—
1956 is shown separately in the following two statements.

Original suits in the Courts of Munsifs

Ins_tit'uh Total Disposal Average Pendency - Suits ove
Year tions disposal  after full duration attheend one yedr
during during trial in days  of the old
the year  the year of full year
trial cases
1 2 3 4 5 6 7
1951 . 90,584  1,00,650 10,602 451-8 57,276 16,660
1952 . 100,413  I,26,885 14,296 504-6 54,469 14,423
1953 -  10L,842 1,21,039 13,845 497-6 51,729 9,818
1954 - 115,745  1,33,045  IL67I 503°6 50,809 8,096
195 - 96,420  1,03,714 = . 46,635 6,538

1956 - 71,945 83,796 = .. 35,879 7240

Note.—Institutions do not include cases restored or otherwise received.

Original Suits in the Courts of Subordinate Judges

Institu- Total Disposal Average Total No. of
tions ° disposal after full duration pendency suits

Year during during trial in days pending
the year the year of full for more
trial cases than one
year
1 2 3 4 5 6 7

1951 - 3,346 5,313 1,392 564-4 4:754 2,022

1952 - 6 4,725 1,206 629°2 4,855 2,260
Igg's . 3:37 4,656 1,020 713°1 5,189 2,651
1954 - 2,939 55309 1,135 7626 5,167 2,730
1985 - 2,773 3,605 .. .. 45360 2,380
1956 - 2,699 3,345 .. . 3,963 1,915

Note.—Institutions do not include cases restored or otherwise received.

These statements reveal that the position with regard to
the regular suits is on the whole satisfactory. There
has in recent years been a gratifying fall in the total
number of pending suits as well as in the number of year
old suits. It is obvious that the number of judicial officers
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is not inadequate and throyghout the period, 1951 to 1956,
both Munsifs as well as Subordinate Judges have been able
to keep pace with the institutions. The proportion of
more than one year old cases to the total number of
pending suits in a Munsif’s court is only 20 per cent,
although in Subordinate Judge’s courts this proportion is
nearly 48 per cent. This however is inevitable, as the
percentage of contested suits in the courts of the Subordi-
nate Judges is as high as 38 per cent as against 10 to 12
per cent in the courts of Munsifs. This disparity is
accounted for by the large number of uncontested rent
suits instituted in the Munsifs’ courts. Thus out of a total
of 1,19,964 regular suits disposed of by Munsifs during the
year 1954, 96,001 were suits under the rent law, and of
those only 4,902 were contested suits. The average dura-
tion of a contested suit in Munsifs’ courts in 1954 was 503
days i.e., about 1 year and 4 months and in the Subordinate
Judges’ courts 762 days i.e, about 2 years and 1 month.
The average duration of a small cause suit in 1954 in
Munsifs’ courts was 188 days i.e, about 6 months and in a
court of a subordinate judge was 210 days i.e. about 7
months. Notwithstanding these figures there is, we think,
room for considerable improvement particularly in the dis-
posal of small cause suits. The following statements show
the average disposal of work of Munsifs and Subordinate
Judges during the year 1954.

Munsifs
Civil Suits ‘Small Cause Suits  Misc. Civil Cases
and Petitions
Total Average Total Average  Total Average
disposal disposal disposal disposal disposal disposal
1 2 3 4 5 6
1,19,694* 809* 11,784 80 - 16,312 110

‘IOf these a very large proportion were uncontested suits under the
rent law,
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‘The quantity of disposals by munsifs would appear to be
capable of improvement as can be seen from the preceding
Tahle. Greater expedition appears to be possible, if the
subordinate judicial officers realise the need for despatch
in trying cases. Such awareness seems to be lacking at
present. One subordinate judge frankly told us that his
test of congestion of work was the number of suits pending
in his court which required under the rules an explanation
to be given. We were told, that although the statistical
returns have a column indicating the number of year old
cases, nevertheless, the explanation of a judicial officer
was called for by the High Court, only in respect of cases
which were more than two or three years old. Greater
strictness and vigilance with regard to the pendency of old
cases and the furnishing of an explanation for every year
old case appear to be necessary. However in assessing the
work of munsifs it must be remembered that the Rent
Control Act has been recently amended and jurisdiction
under that Act has been conferred on Munsifs.

15. The following statement shows the civil and criminal State of file
work done by District Judges and Additional District ‘L“‘ot)r‘:sm“
Judges during the years 1954—56. )

122 M. of Law-—62.
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It will be seen from this statement that the civil work,
is very much in arrears. The average duration of a ‘con-
tested suit in 1954 in the court of a District Judge was 1114
days, that is, a little less than 3 years. This was the highest
in India during that year.

The Subordinate Judges share with the District and
Additional District judges a great deal of their civil appel-
late and sessions work. This will appear from the following
two statements.

Civil Appeals
Regular Civil Appeals Misc. Civil Appeals
Year District Sub- Total  District Sub- Total
judges judges judges judges
1954 . 1,462 . 4,777 6,239 785 708 1,493
1955 . 1,604 4,676 6,280 869 838 1,707
1956 . 7 2,009 3,330 5,339 967 646 1,613

Sesstons Cases

Commit- No. of Disposed Disposed No. of Average

Year ted during cases of by of by cases duration
the year disposed  District  Assistant pending from the

of Judges  Sessions at the  date of

Judges end of Commit-

the year ment
1951 . 1,447 1,317 830 487 568 127°1
1952 . 1,518 1,473 8go 583 608 147°7
1953 . 1,488 1,629 949 680 469 13949
1954 . 1,459 1,407 812 595 519 124°9

Notwithstanding the fact that a substantial number of
civil appeals are disposed of by subordinate judges, there
is long delay in the disposal of regular appeals in . the
courts of District Judges. The average duration of a
contested appeal in the district courts in the year 1954
was 658 days, being the highest in India during that year.
As against this, the average duration in the courts of sub-
ordinate judges was 349 days.

It is quite evident that in spite of the assistance given by
the subordinate judges, the existing strength of the higher
judiciary is unable to cope with even the current institu-
tions, leaving aside the mass of arrears that have already
accumulated both on the civil and the criminal side. The
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enhancement of the appellate jurisdiction of district judges
suggested by us will therefore necessitate an increase in
their numbers.

16. Jurisdiction under special Acts like the ILand Suggestions.
Acquisition Act, Succession Act etc.,, which is at present
exclusively exercised by the District Judges and Additional
District Judges should be conferred on subordinate judges.
We werae told that on account of the increasing development
activities of the State Government, a large number of
cases under the Land Acquisition Act had been referred
to the courts of District Judges. This class of cases can be
advantageously transferred to the subordinate judges. The
enhancement of the pecuniary jurisdiction of munsifs to
Rs. 5,000 and the increase in their small cause jurisdiction
will give considerable relief to subordinate judges.

17. According to the Rules of the High Court, the Dis- Supervisioa.
trict Judge is expected to inspect each subordinate court
once in a year or if that is not possible, at least once in
eighteen months. The High Court also inspects the District
Judges’ courts once in two years if the state of work per-
mits it. Recently the practice of making surprise visits to
the subordinate courts has also been adopted by some of the
District Judges. The rule regarding the periodical inspec-
tion of subordinate courts is, however, not observed
strictly. We found that in some cases Subordinate Courts
had not been inspected for three years. Many of the
inspection reports were not satisfactory. The impression
left upon us was that the supervision of the subordinate
courts needs considerable improvement. The inspection
reports were all in a stereotyped form and might have
well been written by an intelligent ministerial officer. They
did not show that any attempt had been made by the
inspecting officer to go into the reasons for the accumulated
pending cases, to examine the records of old cases and to
indicate to the subordiate officials the way in which they
could have avoided the unnecessary delays. We also feel
that a more effective use can be made of the returns of
pending cases sent up by the subordinate courts to the
High Court. At present these returns are consolidated by
the High Court office which puts up a comprehensive note.
The note is repeated with slight variations by the Assistant
Registrar incharge of the returns who sets out against the
name of each officer the amount of work done by him during
the period of review. The Assistant Registrar also notes
whether the work of the officer in question is adequate,
satisfactory, below average or commendable. The papers
are thereafter put up for the orders of the judge incharge
of the English Department. Generally the order passed by
the judge as appeared from the few returns which we
scrutinised is to write ‘approved’ or ‘yes’ or merely to
affix his signature to the Registrar’s note. No attempt
whatsoever appears to be made on the part of anyone in the
High Court to examine the explanation given by the officer
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for the delay in the disposal of cases which require explana-
tion under the rules. We are of the view that far more
effective supervision is needed and that a personal interest
on the part of the Judge entrusted with the task of supervi-
sion is essential.

18. Wherever there is concentration of Munsifs’ courts,
Execution Munsifs are appointed to deal exclusively with
execution matters arising out of the decrees passed by other
Munsifs. Such Munsifs are generally invested with jurisdic-
tion upto Rs. 4,000/- and all the execution matters of other
Munsifs are transferred by the District Judge to this court
under. section 24 of the Civil Procedure Code. We under-
stand that this system is working quite satisfactorily. The
principal ' advantage of the system is, that with the concen-
tration of execution work in one court, other Munsifs are
relieved of much of their miscellaneous work, and they
are able to devote their time continuously to the regular
work in their courts. We recommend the adoption of this
system, in places where a large number of Munsifs’ courts
are concentrated. '

19. Another peculiar feature about the civil courts in
Bihar is the adoption of the Registrar system, following
the recommendation of the Civil Justice Committee, Under
this system a Munsif, generally a senior officer is appointed
at the District Headguarters to assist the District Judge
and other Judges in their administrative duties, leaving
them free to devote their time to judicial business. Some
of the principal functions exercised by the Registrar are
the effective daily supervision over the work of the minis-
terial establishment and process-serving staff of the civil
courts,  and the performance of the duties of attention to
miscellaneous business and the supervision and inspection
of offices and subordinate courts. Though the Registrar has
no power to receive plaints and petitions and deal with
suits and cases upto the trial stage, as recommended by the
Civil Justice Committee, nevertheless the system as it
obtains, relieves the District Judges and other Judges of a
good deal of their administrative duties, leaving them free
to devote more time to judicial work. The system has been
permanently introduced in the judgeships of Patna,
Monghyr and Muzaffarpur. It has also been extended on
a temporary basis to the judgeships of Saran, Shahabad and
Bhagalpur. We understand that the State Government has
decided to extend the system to other judgeships also as
soon as financial conditions permit and the High Court has
already indicated the order of priority of judgeships, to
which the scheme is to be extended.

20. We were informed that a large ﬁumber of Munsifs
have been provided with stenographers. We trust that all
officers will be provided with such assistance.
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21. The progress of the separation of the judiciary from
the executive in this state has been slow. The State has

Separation
of Judiciary
and Exe-

introduced what is called a “partial” scheme of separation cutjve.

of the judiciary from the executive on an experimental basis
in the districts of Patna and Shahabad in 1950, in Gaya,
Saran and Monghyr in 1951, and in Muzaffarpur in 1952.
Recently the scheme has been extended to six more districts
namely, Champaran, Darbhanga, Bhagalpur, Saharanpur,
Purnea and Hazaribagh. It is now in force in twelve dis-
tricts in the State.

The principal feature of the scheme is that the criminal
work is done by munsif magistrates i.e. munsifs invested
with magisterial powers or by judicial magistrates belong-
ing to the executive service who are lent to the High Court
for doing criminal judicial work. While working as judicial
magistrates they are under the control of the High Court
through the District and Sessions Judges. Their work is
supervised and inspected by the District and Sessions Judges
who also maintain their confidential records. Their postings
are in charge of the Government who act in these matters
in consultation with the High Court. Investing them with

judicial powers the District and Sessions Judges are con- -

sulted.

Judicial Magistrates have no power to take cognizance
ol cases; they try only those cases which are transferred
to them by the sub-divisional magistrates, who receive all
the complaints and police = charge-sheets. The Sub-
Divisional Magistrates are competent to scrutinise com-
plaints and petitions with a view to dismiss summarily such
of them as are frivolous. To avoid any practical difficulty
that may arise in regulating the tramsfer of cases, the Sub-
Divisional Magistrates are required to transfer cases, accord-
ing to the schedule drawn up by the Sessions Judge in this
respect, Certain types of minor offences in which the
accused generally plead guilty, such as offences under the
Indian Railways Act, the Motor Vehicles Act, Police Act,
and cases under the District Board and Municipal Acts, the
Bengal Vaccination Act, the Prevention of Cruelty to
Animals Act and the Bengal Irrigation Act, 1876, are tried
by the executive magistrates. Cases under Chapters VII,
X, XI, XII, XXXVI of Criminal Procedure Code are also
heard by executive magistrates. In cases of emergency, the
District Magistrate is empowered to assign executive duties
to the judicial magistrates with the prior approval of the
District and Sessions Judge concermed. Some Subordinate
Judges are also vested with powers of special Magistrates to
deal with particular types of criminal cases.

This scheme of separation, though it is real so far as it
goes, unlike the so called separation that obtains in
Uttar Pradesh and the Punjab, is not complete. Owing
to a dearth of personnel, the magistracy even in the separa-
tion districts consists of executive officers. Although
these officers are for the time being placed under thé
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control of the district judge and the High Court, yet the fact
of their belonging to the executive service and the certainty
that they will have ultimately to revert to their parent
department is apt to deter them from displaying that zeal
and independence in their work which is expected of a
purely judicial officer. This system of separation is also
partial in the sense that the judicial magistrates and the
munsif magistrates are not authorised to take cognizance
of cases but instead try cases transferred to them by the
sub-divisional magistrates who are executive officers. Fur-
ther a large number of petty cases are tried by the executive
officers. If separation is to be effective and complete, it is
essential that all trial work should be entirely in the hands
of judicial magistrates who should be empowered to take
cognizance of cases on complaint or on a police report.

It is also necessary that officers of the executive service
now working as judicial magistrates should be replaced as
quickly as conditions permit by munsif magistrates or if
found suitable be absorbed into the judicial service.

We may also here notice a few of the difficulties ex-
perienced in the working of the scheme of separation in
this State. It was stated that the less efficient officers of the
executive service who had not come up to the reqmred
level were transferred as judicial magistrates and that the
best men continued to be retained in the executive service.
This appears to us to be only a passing phase which will
disappear when ultimately munsif magistrates take over
of the duties at present discharged by judicial magistrates.

The experience of this State confirms the existence of
certain difficulties which we anticipated in our chapter on
the separation of the judiciary. It has been found that the
district and sessions judges under whom the magistrates are
placed under the new regime do not find sufficient time to
supervise their work. Such supervision, as we have already
noticed, is essential. This difficulty can be met by appoint-

ing 1j{udiciad district magistrates entrusted with supervision
work.

It was stated that the munsif magistrates and the judicial
magistrates tended to be rather theoretical in their approach
to cases and did not show sufficient awareness of the diffi-
culties experienced by the police in investigating crime and
maintaining law and order. Magistrates in the separation
districts of this State do not appear to have been given
iraining in police work as suggested by us elsewhere. The
representatives of the Government and of the police who
gave evidence conceded that if the necessary training were
given to these magistrates for a month, such difficulties were
not likely to arise. We would recommend that training in

the police department for a short period be prescribed for
all munsif magistrates.
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In the non-separation districts, the magistracy consists
of Deputy Magistrates and Deputy Collectors who are mem-
bers of the Bihar Civil Service and Sub-Deputy Collectors
who are members of Junior Executive Service. A large
majority of them are not law graduates. The bulk of
criminal work is done by them, though some munsifs are
also invested with magisterial powers.

22. The total number of magistrates engaged in the Magisterial
trial of cases in April, 1956, were 403, out of whom 77 func- Courts.
tioned in the six separation districts and 326 in non-
separation districts. The position has however somewhat
altered on account of the extension of the separation scheme
to six other districts recently. In the non-separation
districts, the magistrates also perform executive functions
in addition to the judicial work. The following statement

shows the work done by the magisterial courts during the
years 1951 to 1954.
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This statement shows that there has been a progressive
rise in the number of pending criminal cases. The average
duration has also shown an increase. In April, 1956, on an
analysis of the pending work in the magisterial courts it
was estimated that, while the strength of judicial magis-
trates was sufficient to cope with current institutions in
separation districts, it was necessary to appoint at least 94
more magistrates in the non-separation districts to deal with
current institutions. It was also pointed out that it was
necessary to appoint 24 more magistrates in separation dis-
tricts and at least 50 magistrates in non-separation
districts for one year to clear off the arrears of criminal
cases. We trust that the appropriate authorities will take
steps to recruit the necessary personnel as early as possible.

23. There are large number of cases pending before the Court of
Court of Session. The statement given earlier shows that Session.
the existing strength of the Sessions Judges, Additional
Sessions Judges and Assistant Sessions Judges is just able
to cope with the sessions work. The average duration of
139 days for a sessions case in 1953, was the highest in India
in that year: There are quite a few magistrates, who are
invested with powers under Section 30 Cr.P.C. The
increase in the strength of the higher judiciary and the
enlargement in the powers of the First Class Magistrates
recommended by us should help to get rid of the delays in
the Courts of Session.

24. Judicial officers engaged in the trial of criminal cases, Non-
including Sessions Judges, Additional Sessions Judges attendance
and Magistrates, pointed out that police officers did not of witnes-
attend the courts on the dates specified in the summons and *°*
that large number of cases, including Sessions cases had for
this reason to.be adjourned from time to time. One of the
Additional District Judges stated that the percentage of
cases adjourned on account of non-attendance of witnesses
was as high as 75 per cent. in his court. It was said that
the police officers did not even acknowledge the service of
process so that it was not possible to issue coercive processes
against defaulters. As regards the sessions cases, the
practice was that the summons for appearance in the Court
of Session was issued by the Committing Magistrate, but
the fact of service or non-service is never intimated to the
Court of Session. Thus neither the Public Prosecutor nor
the court could be sure of the attendance of the witnesses.
This invariably resulted in piece-meal hearings which lead
to inordinate delays in the disposal of criminal cases. We
were given to understand that the matter had been taken
up by the High Court with the Government on several
occasions, but without any substantial result.

Although emergent work may sometimes be g valid
explanation for not attending court on the specified date,
there can be no justification whatsoever for continued and
repeated defaults in appearance. This would be particularly
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so in sessions cases where the dates of hearing are fixed well
in advance. In order that the court of session may know
whether processes have been served or not, we would sug-
gest that processes might be issued by the court of session
itself or in the alternative that the committing magistrate
who summons the witnesses for attendance in the sessions
court should send a report of service or non-service to the
court before the trial actually commences. ,

It was conceded that difficulties also arise by reason of
the same police officer being required to attend different
courts on the same date. This difficulty, in our opinion, can
be met Wy a systematic distribution of work between the
courts. At the moment cognizance of cases is taken by the
sub-divisional magistrates who thereafter transfer them to
ether subordinate magistrates for disposal. Such transfer:
is often made in a haphazard fashion. If sub-divisional
magistrates transferred all cases arising from one police
station only to a particular magistrate he would be in a
position to post cases with the minimum of inconvenience
to the police officers concerned. The police officers them-
selves will also not be faced with the difficulty of being
summoned to appear in the court of more than one magis-
trate on the same day. It would be even simpler if magis-
trates other than the sub-divisional magistrates were also
empowered to taken cognizance of cases on a police report.
If this is done, the jurisdiction of the magistrate might be
so fixed as to cover the area covered by one or two police
stations. All police reports and charge-sheets coming from
the particular police stations would be filed in his court.

Even if these measures be adopted difficulties might still
arise if a police officer is required to attend both a magis-
trate’s court and the sessions court on the same day. In
such a case the officer should attend the sessions court and
intimate his inability to attend the other couit to the trying
magistrate as soon as he can.

Most of these difficulties can, in our opinoin, be settled
at the district level itself by the sessions judge, the district
magistrate and the superintendent of police getting together
and discussing the matter.

25. The system of Honorary Magistrates has prevailed in
the State for a long time. They are appointed on the recom-
mendation of the District Magistrate and before the State
Government finally appoints them, the High Court is also
consulted. A similar procedure is adopted when the term
of their appointment is extended.

26. The system of trial by jury prevails in ten out of
seventeen Districts of the State, in respect of certain speci-
fied offences under the Indian Penal Code. Originally trial
by jury applied to a very large number of offences owing
kowever to criticisms about its unsatisfactory working a
committee was appointed to go into the working of the
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system. The committee made a large number of recom-
mendations and some of them have been accepted and the
scope of trial by juryv has been curtailed. Nevertheless
there does not appear to have been any noticeable improve-
ment in the system of jury. trials and our recommendation
for abolishing jury trials applies to this State also.

21. Panchayat Courts called “Gram Kutcheries” have
been constituted under the Bihar Panchayat Raj Act, 1947
{Act VII of 1948). We have earlier set out the powers and
jurisdiction of these courts. The following Table indicates
their growing popularity and value as instruments of con-
ciliation and adjudication.

ORIGINAL CASES

Panchaya
Courts.

Total Institu- Total No. of No. of
Year avajilable  tions disposal  cases cases
for compro- pending

disposal mised at  the

end of

the year

2 3 4 5 6
Crusl

1951-52 . 4,387 3,345 2,037 1,036

1952-53 9,651 8,475 7,318 4,787 1,176

1953-54 9,857 8,681 6,989 4,204 1,613

1954~55 11,620 10,007 8,630 4,404 1,773
Criminal

1951-52 ‘. 17,262 31,089 11,401 3,105

1952-53 22,972 19,867 16,230 11,974 2,887

1953-54 33,647 30,760 25,855 19,285 4,422

1954~-55 39,996 35:574 30,229 20,926 5,735
APPEALS

Institu- Total  Compro-

Year tions disposal  mised
I 2 .3 4
Ciuil

1951-52 363 362 218

1952-53 218 228 73

1953-54 243 267 85

1954-55 506 526 89
Criminal

1951-52 1,121 1,363 263

1952-53 1,542 1,612 476

1953-54 1,146 1,068 266

1954-55 1,243 1,243 358
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47—BOMBAY

The territory of this State after reorganization com-
prises an area of 1,90,872 sq. miles and has a population of
roughly 4,82,65,000 persons. In view of the fact that large
portions of the territories of other States have been added
to this State as a result of the re-organisation of States and
the systemn of judicial administration has not been unified,
we shall deal only with the administration of justice as it
obtained in the State of Bombay prior to its re-organization.

2. The Judicial Service in the Bombay State consists of
distinet cadres of officers in the mofussil and the Bombay
City. The rules regulating recruitment to the judicial ser-
vice divide the Service into two branches, namely, (a)
Junior Branch and (b) Senior Branch. The Junior Branch
consists of the two following classes, namely:

Class I comprising—

(1) Judges of the Small Cause Courts at Poona
and Ahmedabad.

(2) Civil Judges (Senior Division).

(3) Judges of the Small Cause Courts at Bombay
and Presidency Magistrates.

Class II comprising—

Civil Judges (Junior Division) and Judicial Magis-
trates of the First Class,

3. The Senior Branch consists of District Judges, the
Principal Judge and the Judges of the Bombay City Civil
Court, the Chief Judge of the Presidency Small Causes
Court, Bombay, the Chief Presidency Magistrate, Bombay,
the Additional Chief Presidency Magistrate, Bombay and
Assistant District Judges.

-4, Judges of the Small Causes Courts at Poona and
Ahmedabad are appointed by the High Court by promo-
tion from Civil Judges (Senior Division). Appointments
to the posts of Civil Judges (Senior Division) are also
made by the High Court by promotion from Civil Judges
(Junior Division) and Judicial Magistrates of the First
Class who have worked as Civil Judges (Junior Division).
Judges of the Presidency Small Causes Court at Bombay
and Presidency Magistrates are appointed

(1) by promotion from Civil Judges of the Senior
and Junior Division and Judicial Magistrates, First
Class;

990
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(ii) by nomination from members of the Bar and
Civil Judges, Senior and Junior Division and Judicial
Magistrates of the First Class.

*5. Ordinarily, the proportion of posts filled by promo-
tion and by nomination is 50 : 50. Appointment by promo-
tion is made by the High Court while appointment by
nomination is made by the Governor in consultation with
the State Public Service Commission to which a represen-
tative of the High Court is invited at the time of inter-
views. The representative of the High Court takes part in
the discussion of the Commission but is not entitled to
vote.

6. Officers in Class IT of the Junior Branch who are
Civil Judges (Junior Division) and Judicial Magistrates,
First Class, are recruited from members of the Bar. The
appointment is made by the Governor in consultation with
the Public Service Commission who invite a representative
of the High Court to be present at the interviews but the
representative is not entitled to vote. Candidates for
these posts must not be less than 21 and not more than 35
years of age and they must have ordinarily practised as
advocates or pleaders for not less than three years and
must be certified to have a knowledge of at least one of the
regional languages of the State.

7. The appointment of the Principal Judge of the
Bombay City Civil Court is made by the Governor in con--
sultation with the High Court from Judges of the City
Civil Court or from District Judges. Appointments to the
posts of District Judges are made by the Governor (a) in
consultation with the High Court by promotion from
members of the Junior Branch who have ordinarily served
as Assistant Judges and (b) on the recommendation of the
High Court from members of the Bar who have practised
as advocates or pleaders for not less than seven years in
the High Court or Subordinate Courts. A person recruited
before attaining the age of forty-five years is first appointed
to work as an Assistant Judge for such period as may be
decided by the Government on the merits of his case and
on the recommendations of the High Court, before appoint-
ment as a district judge. The proportion of posts filled in
by promotion and by appointment from the Bar is ordinari-
1y 50 : 50.

8. Judges of the City Civil Court, Bombay, are appointed
by the Governor (a) on the recommendation of the High
Court from practising advocates or pleaders of not less
than seven years standing and (b) in consultation with the
High Court from the District Judges.

9. The Chief Judge, Presidency Small Causes Court,
Bombay the Chief Presidency Magistrate and the Addition-
al Chief Presidency Magistrate, Bombay are appointed by
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the Governor in consultation with the High Court by
promotion from the officers of Class I of the Junior Branch
and working in the respective Courts, or by transfer from
the Assistant Judges.

10. Appointments to the posts of Assistant Judges are
made by the Governor in consultation with the High Court
by promotion of Civil Judges, Junior Division, or Senior
Division, of not less than seven years of service and not
more than forty-five years in age. In computing this period,
any period during which an officer has worked as a Civil
Judge-cum-Magistrate or as a Resident of Judicial Magis-
trate of the First Class is to be included provided he was
eventually brought on the joint cadre of Civil Judges,
Senior Division or Civil Judges, Junior Division and Judi-
cial Magistrates, First Class. Selection to these posts is on
merit but seniority is taken into account as far as possible.

11. The scales of pay of the officers in the J unior Branch
are: ‘

(1) Judges' of the Provincial Small Cause Court at
Poona and Ahmedabad—Rs. 900-—50—1050.

(2) Judges of the Presidency Small Cause Court

?ggoPresidency Magistrates, Bombay—Rs. 1000—30—

875 (3) Civil Judges, Senior Division—Rs. 695—45-—

- (4) Civil Judgés, Junior Division, and Judicial
Magistrates—Rs. 300—probation for two years—320—
20—500—E.B. 30-—650.

and those of the Senior Branch are:

(1) Principal Judge, City Civil Court, Bombay—
Rs. 2,500.

(2) Judges of the City Civil Court—Rs. 2,000.
(3) District Judges—Rs. 800—1800*.

(4) Chiet Judge, Présidency Small Cause Court,
Bombay and Chief Presidency Magistrate, Bombay—
Rs. 1600-—-100—-1800.

(5) Assistant Judges—Rs. 700—50—1000.

12. Civil Judges, Junior Division and Judicial Magis-
trates, First Class, are appointed on probation for the first

*In case of promotees initial pay is fixed in the above scale ata stage
next above the officers substantive pay plus increments at the rate of one
increment for every three complated years of service in the State Judicial
Service subject to & minimum and mazlmum increase of Rs. roo/- and Rs.
200/- respectively over the sub tantive pay in the lower post.
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two years on the expiry of which the probationer is con-
firmed in the same grade provided his work has been found
satisfactory and has passed an examination in one of the
regional languages in the State other than that of which
he was certified to have adequate knowledge at the time
of his appointment. Candidates are not given any training
before being assigned independent judicial work. . In our
opinion some course of training is necessary.

13. The selection of Assistant Judges from Civil Judges,
Senior and Junior Division, is on merit but other things
being equal, seniority is respected as far as possible. Every
year a select list of Civil Judges who are considered fit for
appointment as Assistant Judges  is prepared by Govern-
ment in consultation with the High Court and appoint-
ments are made in the order in which the names stand on
this list subject to prescribed age limits. These officers
are posted to District Courts to render assistance to the
District Judges as Assistant Judges. On their first appoint-
ment they also exercise the powers of an Assistant Sessions
Judge and after gaining experience of criminal work they
are invested with the powers of gn Additional Sessions
Judge on the recommendation of the District and Sessions
Judge. Their civil appellate and criminal jurisdiction is
co-extensive with that of District and Sessions Judges but
they try only such cases as are made over to them by the
latter. Their original civil jurisdiction is limited to suits -
of not more than Rs. 15,000 in value. This is anomalous
but in practice neither the District Judge nor the Assis-
tant Judge does any ordinary original civil work which is
exclusively done by Civil Judges of the Senior or Junior
Division. The District and Assistant Judges devote almost
the whole of their time to appellate civil and original and
appellate criminal work.

14. The Assistant Judges constitute a grade of judicial
officers peculiar to the Bombay State. The advantage of
having five classes of officers including Judges of Courts
of Small Causes is difficult to appreciate. As the Assistant
Judges do almost exactly the same work as District Judges,
we fee]l that they should be designated Additional District
Judges and given the same pay.

15. In the rules for the guidance of subordinate courts
detailed instructions are given to the subordinate courts
for prompt and efficient despatch of judicial business in
the appellate and original courts. Instructions have been
given to deal with the problem of frequent adjournments
sought by pleaders to suit their own or their clients’ con-
venience. The High Court has deprecated this practice
and had also directed that no adjournment should
ordinarily be granted on the ground that one of the
pleaders is engaged in some other court. Further, presid-
ing officers have been directed to be very strict in the
matter of granting adjournments even if it has the effect

122 M. of Law—~63.



994

of making them unpopular with the lawyers or the liti-
gants. The judges are expected to make it clear to the
lawyers who take up more work than they can cope with
that the court will not delay hearings to suit their ‘con-
venience. The judges are also directed to control the
examination-in-chief, cross-examination and re-examina-
tion of witnesses and to check the tendency to prove and
over-prove irrelevant allegations so as to prevent much
time being wasted in recording unessential particulars to
which no reference can usefully be made in arguments.
The rules leave to the presiding officer a good deal of dis-
cretion for arranging his judicial business with the object
of obtaining prompt and effectual disposal.

16. The Judge has to maintain a diary or index of the
proceedings called the ‘Roznama’. The object of this
‘Roznama’ is to show in a- concise form the steps taken in
each suit or proceeding with the dates of taking such steps.
In other words it is a history of the suit or proceeding from
the date of its institution till the date of disposal. It is
drawn up so as to show all the detailed happenings in the
case at one view and yet be as concise as possible. It is
kept from day to day by the sheristedar of clerk in atfen-
dance on the Judge and the daily entries are, in all
cases, signed by the Judge or the clerk of the Court. The
following is an illustration of the manner in which this-
case history is maintained.

Roznama
The Court of the Civil Judge of in the District of

Dates on which the No. of Suit No. of 19 Date to which

suit or miscellaneous  exhi- wd. Plaingiff the suit is ad-

matter comes before bit. | A journed

the Court for any wd. Defendant
proceeding Claim Rs.
1 2 3 4
2nd June, 1958 . Before Shri A. B., Civil o
Judge.
I Plaint presented by Plain-

tiff’s Vakil Shri C. D.
(or ““plaintifi”’ or ““plain~
tiffi’s Mukhtyar® as the
case may be) examin-
ed and registered.

Plaintiff’s Vakilapatra.

3 Plaintiff’s list of docu-
ment produced and
others to be produced,
together with one
promissory note pro-
duced.
Case adjourned for
settlement of issues to
................ 2nd July, 1958.

[ &)
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I L) 3 4
-4th June, 1958 .4 Summons to defendant
22nd July, 1958 . Vakil Shri E. F. appears

for the defendant and
applies under Order XI,
rule 12, for an order
directing the plain-
tiff to make discovery
on oath of documents
in his possession or
power relating to the
matter in suit. The
plaintiff’s vakil Shri
C. D. is present in

Court.
5 Defendant’s Vakilpatra.
6 Defendant’s application

to the above effect.

7 Order directing plaintiff
to make affidavit as to
documents within 10
days from the date of
the order.

(8d.)

17. In addition to the Roznama all Judges including
District and Sessions Judges have also to keep memoranda
books relating to the work pending before them from day
to day and showing the progress of each proceeding on a
particular date in certain prescribed forms. These
books show at a glance the daily cause list of the Judge
and also show what progress was made in each proceed-
ing on any given day. :

18. The High Court has not laid down any time limit
for the delivery of judgments either in civil or in criminal
matters, but the rules provide that judgments should be
promptly written and delivered. We would suggest the
framing of such a rule, and the submission of returns to
-ensure compliance with it on the lines suggested by us in
‘the chapter on the Supervision of Subordinate Courts.

19. The efficiency of the subordinate judicial officers is
.judged by the District Judge and the High Court. The
High Court has prescribed certain forms of returns for
submission to the higher authorities from month to months.
"The Civil Judges have to submit returns of original civil
‘work to the District Judge under whose jurisdiction they
-are stationed not later than the 5th of every month. The
District Judge sends to the High Court not later than the
15th of every month a general return of original civil
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work for all the courts in the district and also a return.
of appellate civil work turned out during the previous
month. In addition to the monthly returns all Civil
Judges are required to submit to the District Judge
quarterly returns of cases pending in their courts in which
proceedings have been stayed by order of a superior court
or cases in which there are no orders of stay of proceedings.
but the records have been called for in revision against.
interlocutory orders. District Judges have to submit to
the High Court by the 15th April and 15th October of
every year a statement of such cases from their districts.
not being special jurisdiction cases in Courts of Civil
Judges, Senior Division pending decision or orders in the
High Court and the Civil Judges, Senior Division are also
required to submit by the same dates a similar statement
in respect of special jurisdiction suits. The object of these
returns is obviously to draw the attention of the High
Court to proceedings which have been stayed under orders.
of that Court so that they may be expedited. The afore-
mentioned returns are intended to give a proper idea to-
the District Judge and to the High Court regarding the-
adequacy or otherwise of the disposals of the officers
serving under them. - These returns are scrutinised by
the High Court which keeps a watch over the position of
the file and over the individual disposal of different Judges.
If the disposals of a particular officer are low, he is given
a warning, if they are adequate no action is taken and if
the disposals are high and show that the officer has worked
hard, approbation is expressed of the work put in by him.
By these methods the High Court keeps the subordinate-
courts alert. The District Judges keep confidential notes’
about the quality of judgments of Civil Judges which
come up before them in appeal and on the basis of such
notes they are required to submit annual confidential
reports. The High Court Judges also record confidential
memoranda regarding the quality of judgments coming up-
before them at the time of the disposal of appeals.

20. As regards superintendence and control, the subordi--
nate courts are inspected by the District Judges who also-
examine the monthly returns submitted by the Civil
Judges and Magistrates. Under Section 9 of the Bombay
Civil Courts Act, 1869, the District Judge has general
control over all civil courts in his district and over their-
establishments and in exercise of that control the District
Judges are expected to inspect or cause to be inspected by
their Assistant Judges every court subordinate to them-:
not less than once in two years.

21. The rules contain detailed instructions as to the-
points to be noted at the time of these inspections. The-
report to be submitted by the District Judge to the High
Court after the inspection of a court is generally in the-
following form:—
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The District Judge also periodically convenes a judicial
conference of all the judicial officers in the district at which:
common problems are discussed and ideas exchanged.

22, Each District Judge is required to submit to the-
High Court a confidential report on all Assistant Judges.
and Civil Judges serving under him on the following.
occasions:—

(1) On March 31lst each year, on all Assistant
Judges and Civil Judges then serving under him.

(2) On his own transfer from the district, on all
Assistant Judges and Civil Judges then serving in that.
district, and

(3) On the transfer of any Assistant Judge or-
Civil Judge serving under him, on that individual
Assistant Judge or Civil Judge.

23. These confidential reports are intended to be of
assistance to the High Court who may not have the same-
opportunity of observing the work and capacity of the Civil
Judges as is enjoyed by the District Judge, in considering
all matters relating to the discipline and promotion of the-
subordinate judiciary.” The reports are required to con-
tain the considered opinion of the District Judge founded
on a real knowledge of the work of the Civil Judge based
not merely on appeals coming before him but also on a
scrutiny of cases and proceedings which do not come in
appeal and also on the Civil Judge’s methods of work and’
administrative capacity. = There however appears to be-
further room for improving the:methods of supervision.
We have already suggested the laying down of a time:
limit for the delivery of judgments. The compilation and
publication in the administration reports of the number of
pending suits classified according to the year of institution
will serve a useful purpose. Again the annual adminis-
tration reports give the average duration of suits in the
courts of civil judges generally. This is apt to give a
misleading impression, and it would appear to be desirable-
to give the figures for the courts of senior judges, who
exercise unlimited jurisdiction and of junior judges who-
correspond to munsifs separately. More detailed expla-
nation for the pending old suits may also be obtained.

24. In every court there are generally two superior
ministerial officers, namely, a Clerk of the Court and the-
Nazir. The Clerk of the Court is the chief ministerial
officer for the purpose of the court work and the Nazir,
the chief ministerial officer for the purpose of execution
work, service of processes and accounts.

25. The work of service of summonses, notices and
orders ‘and the preparation of processes for execution of
decrees and orders is commonly entrusted to a class of
process servers who are called “Bailiffs”. The methods
adopted for apportioning and supervising the duties of the-
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Bailiffs vary from district to district. The Nazir is direct-
1y responsible for supervision over the work of the Bailiffs.
It is his duty to see that the processes given to the Bailiffs
are accurately drawn up and the proper address of the
party on whom service is to be effected given and that the
Bailiff is given all papers to be sent with the process. The
work done by the Bailiffs is scrutinized and checked by
frequent and regular inspection of documents such as the
Bailiff's “Kamgiri Book”, his diaries and the Patrol Book
kept in the office of the village officers of the villages
visited by the Bailiffs. The diary to be kept by the Bailiff
gives such particulars as the villages visited, and number
of processes given for service in each village, the number
of processes served, manner of service, reasons for non-
service, number of miles travelled daily, the names of
the villages in which the Village Officer’'s Patrol Book is
signed by the Bailiff and the Village Officer or any other
well-known person in the village. The Patrol Book which
is kept at the village Officer’s place contains columns for

signature of the process server, the dates of arrival and
 departure at and from the village, a summary of work
done and the name of the village to be visited next. It
is further provided that whenever a Bailiff visits a village
he should ascertain from the Patrol Book the name of the
Bailiff who had visited it immediately before him and the
date of his visit and should make a note of the same in his
diary. These notes are intended to further assist the
'Nazir in checking the work of the Bailiffs from time to
time and to ascertain the correctness of the diaries of the
other Bailiffs.

26. In this State the separation of the Judiciary from
the Executive was effected by the Separation of Judicial
and Executive Functions Act (XXIII of 1951). The
separation was actually brought on from 1st July, 1953.
Before the separation the magistracy was subordinate to
the District Magistrate who in his capacity as the Collector
was the executive head of the district and also the head of
the police. After the separation the District Magistrate
exercises no conrol over the Judicial Magistrates who have
been made administratively subordinate to the Sessions
Judge and the High Court.

27. The Magistrates fall into.two classes (1). Executive
Magistrates and (2) Judicial Magistrates. Their respec-
tive powers have been given in the Third Schedule to the
Code of Criminal Procedure as amended in Bombay by
the Separation Act. The District Magistrates, Sub-
divisional Magistrates and Taluka Magistrates are in the
category of Executive Magistrates. The Judicial Magis-
rates, consist of Magistrates of First, Second and Thirif
Class, but it was decided that there need not be any second
or third class Magistrates and that all Judicial Magistrates
should be of the first class.

28. Government has issued the necessary notification
under Article 237 of the Constitution to enable the High
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Court to exercise the same control over Judicial Magis-
trates as over the Civil Judges under Article 235.

29. The High Court has not prescribed any time limit
for delivery of judgments by criminal courts though the
courts are directed to hear the arguments and deliver
judgments as soon as possible after the evidence is record-
ed. We are of the opinion that such time limits should
be prescribed and enforced.

30. After the separation of the Judiciary from the
Executive, the Judicial Magistrates are subordinate to the
Sessions Judges who have a general control over all Judi-
cial Magistrates’ courts in the district and their establish-
ments. The system of control is largely similar to that
which is used in the case of civil courts. The Sessions
Judges inspect or cause to be inspected by Additional
Sessions Judges every court subordinate to them as far
as possible not less than once in two years. At each
inspection over and above the work of noting deficiencies,
clear instructins are required to be given for the guidance -
of the Judicial Magistrates and members of the establish-
ment concerned. At the end of the inspection the Sessions
Judge has to circulate to all subordinate courts the points
of importance. The Sessions Judges are also directed to
examine in full detail the records of several pending cases
and proceedings taken from the file of a Judicial Magist-
rate’s court. In order to understand the Magistrate’s
methods and to draw his attention to the instances of failure,
to take full advantage of the facilities given by the Crimi-
nal Procedure Code for expediting the course of the trial,
a report of the inspection is submitted to the High Court
in the following form:— -

(1) Name of Court.

(2) Duration of inspection.

(3) Number of cases examined.

(4) Number of miscellaneous proceedings.
(5) State of file.

(6) Remarks about administration by the Magis-
trate.

(7) Important points to be brought to the notice
of the High Court, if any. ' '

31. The rules also contain instructions in detail about
the points on which attention is to be focussed during the
inspection of the Magistrates’ courts,

Since expedition is of the utmost importance in criminal
cases, a closer control, and more frequent check on the
work of the judicial magistrates appear to be necessary.
If cases in Magistrates’ courts are to be disposed of within
two months of the apprehension of the accused as suggest-
ed by us biennial inspection would appear to be inade-
quate. There should be annual inspections of magistrates
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courts as in other States and it seems that the calendar
statement system can be introduced with advantage.

32. No serious delays occur in the disposal of criminal
cases in the courts of session in this State. As an illustra-
tion the following statement is given to show the institu-
tion, disposal and average duration of criminal work in the
Poona District for the years 1953, 1954 and 1955.

Year Institution Disposal Average duration

Sessions Cases

1953 139 1 548 62 days

1954 128 144 75 days

1955 125 112 45 days
Criminal Appeals

1953 421 471 58 days

1954 337 374 39 days

1955 430 438 32 days

The same however cannot be said of the magistrates
«ourts where there are pending a fair number of cases older
than six months and some over a year. The position
seems to be particularly bad in the courts of the Presi-
dency Magistrates where there seems to be heavy conges-
tion. Counsel with experience of these courts complained
of over-posting, frequent adjournments and even piece-
meal hearing.

So far as magistrates courts in the mofussil are con-
-cerned stricter supervision on the lines suggested by us
would appear to be necessary. In Greater Bombay apart
from increasing the number of magistrates, the appoint-
ment of honorary magistrates who would relieve the regu-
lar magistrates of the large number of petty cases which
take up much of their time would serve a useful purpose.
"The institution of a mobile court like the one functioning
in Calcutta and Madras can be usefully introduced in the
<city.

33. Section 41(2) of the Bombay Pleaders Act (XVII
of 1920) reads as under:—

“Where a pleader employed in any such proceed-
ing is from indisposition or any other reasonable cause,
unable to attend on such day or at the time when the
proceeding is called on, he shall notify the same to
the court and thereupon the proceeding shall be stayed
for such time as the court may deem reasonable”.

“Though the High Court has time and again issued circulars
directing the subordinate courts to be strict in granting
adjournments, yet the above statutory provision frequently
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nullifies the effect. We have been told that the pleaders
not infrequently resort to the afore-mentioned provision
when they want an adjournment of a case. “Indisposi-
tion” as a ground for adjournment has not been statutorily
recognized in any other State in our country. We
recommend the early repeal of this provision, which is cap-
able of abuse.

34, Sessions cases are tried with the aid of jury in
Greater Bombay only. We have already noticed the reports
about its unsatisfactory working and suggested its aboli-
tion.

35. At present, the High Court is functioning with
seventeen judges including the Chief Justice and three
additional judges appointed for a period of one year. Some:
of the judges hold sittings at Nagpur and Rajkot. The
accompanying Tables show the work turned out by the
High Court in its original and appellate jurisdiction during
the three years 1954—56 and the number of proceedings
pending on 1st January, 1957 according to their years of
institution. It is evident from the figures given in the
Tables (Table Nos. 1, 2 and 3) that the work in the High
Court is under control. - There is however an accumu-
lation of first and second appeals, a fair number of the
first appeals being five years old. = The recent increase in.
the 1i’creng‘ch of the court should help in reducing their
number.

This is the only High Court which does not give the
average duration of first and second appeals in the High
Court, in the annual administration reports though this
used to be done previously. We trust that in this matter
the Bombay High Court will 'fall into line with the other
High Courts.
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36. The High Court of Bombay exercises ordinary origi-
nal civil jurisdiction over Greater Bombay as defined in
the Greater Bombay Laws and the Bombay High Court
(Declaration of Limits) Act, 1945, The High Court
exercised till 1948 ordinary original civil jurisdiction in
all matters irrespective of valuation except those cogniz-
able by the Presidency Small Causes Court. In 1948 the
City Civil Court was established by the Bombay City Civil
Court Act, 1948 With jurisdiction to try suits valued upto
Rs. 10,000; the jurisdiction of that court was raised to
Rs. 25,000, with effect from 20th January, 1950. The City
Civil Court is also the Court of Session for Greater
Bombay. This court started functioning with four judges.
Two more judges were appointed in 1951, In 1955 the
strength of the judges was raised to nine which number
continues till this date. The accompanying table (table
No. 4) shows the number of suits instituted and disposed
of in the City Civil Court from 1948 to the end of June,
1957 and the average disposal per day.
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81. The Principal Judge of the City Civil Court, Bombay
stated in his evidence that although there was a suddem
rise in the institution of suits since 1951 there was no corres-
ponding increase in the number of judges till 1955 and that
the shortage of judges had resulted in accumulation of
arrears. Whatever may be the reason for the accumulation
there is no doubt that there are considerable arrears in the
court and that steps should be taken to clear them, if neces-
sary, by appointing temporary judges for a period.

38. The judicial business transacted by the Presidency
Small Causes Court is given in the accompanying Table
(Table No. 5). As will be seen from the above table the
number of year old suits is high. The Chief Judge of the
Presidency Small Causes Court, Bombay attributed the
accumulation of arrears inter alia to shortage of judges.

39. He also drew our attention to certain defects in the
rent control law. To quote him, “in day to day administra-
tion of the Rent Control Act, I have found very serious
difficulties in the machinery of execution, especially in suits.
for eviction which have led to very bitter complaints from
the landlords. In my opinion, they are absolutely justified... .
e The circumstances under which these delays arise

_are these. After a landlord files a suit for eviction, normally
‘it takes a year and a year-and-half to obtain eviction. If it
is a question of rent, it may be disposed of early, but if it is
on the ground of personal requirements or purchase of the
premises or tenancy or anything under section 13, then it
takes a year and a year-and-half, before a suit is disposed of,
mostly because there are many suits of this nature that have
been filed. The real tribulations of the landlords begin
when they seek to executée a decree. Invariably there is
obstruction. Landlord has to take up an obstruction
notice and it takes some time before this notice reaches
the destination because there are several such notices pend-
ing. - It is our experience that 95 per cent. of the obstrue-
tion cases are bogus. They are probably done on the
advice of the lawyers and there is no provision in the law
by which you can say that obstruction should be removed.
Sometimes this process goes on and it takes a landlord
five to six years before he gets possession”. We feel that
the provisions of the Act should be examined and action
taken to remedy the defects.

40. The accompanying Table (Table No. 6) shows the
judicial business transacted by the District Courts (includ-
ing Courts of Assistant Judges) and Civil Judges, Junior
and Senior Division. It will appear from the figures fur-
nished in the above table that there is a considerable
accumulation of year old suits in the courts of Civil Judges
and these amount to very nearly a third of the total num-
ber of suits pending. It would appear to be necessary to
appoint temporary civil judges for some time to dispose of
fong pending suits but in the absence of adequate data, we
are unable to make any definite recommendation in this
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behalf. The Civil Judges (Junior Division) who cor-
tespond to munsif elsewhere have jurisdiction to
try regular suits upto Rs. 10,000 and small cause
suits valued between Rs. 100 and Rs. 500 depending
upon ‘the length of their service. Similarly the civil
judges, Senior Division who have unlimited pecunia
jurisdiction can try small cause suits valued between Rs. §
and Rs. 1,500 depending upon the number of years of
'service put in by the officers. When even a newly appoint-
ed civil judge, Junior Division, can try original suits valued"
upto Rs. 10,000 it is illogical to restrict his small cause
powers to suits valued only upto Rs. 100 to start with. We
feel that the small cause powers conferred upon the civil
judges, Junior and Senior Division, should be enhanced to
Rs. 500 and Rs. 2,000 irrespective of the length of service
of the officers. :

41. There are quite a few places in the State where a
number of courts are concentrated at one place. The
following table shows the distribution of courts in the
year 1953.
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Statement showing the strength of Judicial Officers at each Station

Number
of
Stations

-Stations with one Civil Judge (J. D.) only

Stations with two Civil Judges (J. D.yonly . ' . .
Stations with three Civil Judges (J. D.) only

Statians with four Civil Judges (J. D.) only . -

Suuons with one wal Judge (J. D.) and one Civil Judge
(S.D.) only . . . . . . .

Stations thh two wal Judgcs (J D. ) and one Civil Judgc
(S.D.) only

Stations with two vaxl Judges (J D.) and two Clvxl Judges
(S.D.) only ]

Stations thh three Civil Judges (J D.) and one vaxl Judge
(S.D.) only . . - .

Starions with three wal Judgcs J. D. ) aud two C1v11 Judges
(S.D. ) only

Smélgns V;mh four Civil Judges (J D. ) and one C1v11 ]udge

Stnt(xgxg w;th four Civil Judgcs (J D. ) and two Civil Judges

Smnons with five Civil Judges (J D) and four Civil Judges
(§.D.) only . .

Stations with one Civil Judge (5.D.) only . . .
J.D.-Junior Division.

S.D.-Senior Division.

13¢:4

26

I

42, Although the location of a number of Courts in cities
like Poona and Ahmedabad is unavoidable due to the large
volume of litigation arising within these cities, there does
appear to be scope for further decentralisation of courts

in this State.

Very little progress has been made in this State in the
direction of establishing and popularising village panchayat
courts. It is necessary that early and earnest efforts should

be made in this direction.



48 —KERALA

The State of Kerala was brought into existence by the
States Reorganisation Act, 1956. If comprises what was
previously the State of Travancore-Cochin less some areas
transferred to the Madras State, the Malabar District of
Madras, excluding the Laccadive and Minicoy islands and
the Kasargod Taluq of the South Kanara District.

2. According to the census of 1951, the population of the
enlarged State is 1,35,49,118 spread over an area of 15,035 Tetritory
square miles. This State ranks first in the country in ’“dumiom
respect of the density of population and literacy—-the Ppop ’
former being roughly 950 persons per square mile and the
latter 40-88 per cent. of the population. We have been told
that the people of this State are economically backward.
As will be seen later, this is reflected by the fact that a
large number of suits—roughly 87 per cent.—out of the
total number that come up for adjudication before the
regular civil courts are valued below Rs. 1,000.

3. Since the last four years, that is, from 1954, the High ., High -
Court has been functioning with eight judges but for a fall Court =
in the number once or twice for short periods due to retire- strength.
ment of judges and the like.
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4, The accompanying tables (Nos. 1 and 2) show at a
glance the state of the file and the details of proceedings:
pending on 1st January, 1957 according to the year of
institution. Table No. 3 shows the number of certain
classes of proceedings received by transfer from Madras:
(excluding those that awaited admission before transfer)
classified according to the years of their institution in the
High Court, Madras.

TaBLE No. 3

Nature _of
Proceeding 1948 1949 1950 I951 1952 1953 1954 1955 1956

First Appeals I 1 6 2 37 68 81 62 . 42
Second Appeals .. .. 1 6 19 10 158 204 16T
Writs .. .. .. 1 2 5 1 13 84

Letters Paient
Appeals . .. - e .. I 3 18 4 3

5. A perusal of thése Tables would show that the work
in the High Court is well under control and that the recent
increase in the number of pending proceedings is due fo
the transfer of a number of old cases from the Madras
High Court.

6. It was thought at one time that the recent enhance-
ment of the civil appellate jurisdiction of district judges
to Rs. 7,500 would result in a fall in the number of first
appeals to the High Court and enable the court to clear off
the arrears. However, the Kerala High Court has, in a
recent case,! decided that the amendment does not apply
to suits instituted before the Kerala Civil Courts Act was
enacted, i.e.,, 1957. On this interpretation, as the High Court
itself stated in delivering judgment, the provisions raising
the appellate jurisdiction of the district judge will remain
“a dead letter for some years to come”. We would suggest
that the law be amended so as to enable all appeals in suits
below the value of Rs. 7,500 to be heard by the district
judge irrespective of the date on which they were instituted.

7. 1t appears to us that the powers of a Judge of the
High Court sitting singly should be enlarged so as to enable
him to dispose of all second appeals irrespective of valua-
tion. Under Sub-section (4) (C) of Section 20 of the
Travancore-Cochin High Court Act (V of 1125) the power
extends only to “every appeal valued at one thousand
rupees or less from an appellate decree and every appeal
from an appellate order where the subject-matter of the
original suit is valued at one thousand rupees or less”.

1Chinna Kunjukunju . Kutty Neelakantan A.I. R. 1958 Kerala,
p. 25I.
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8. Similarly the proviso to clause (iv) of sub-section
(4)-A of Section 20 of the High Court Act provides:

“that a single Judge shall not have the power to
dispose of an application to implead the representative
of a deceased appellant or respondent, if it is opposed,
in which case the application shall be heard and
decided by the Bench competent to hear the case”.

9. These restrictions are surprising as a District Judge
in Kerala has jurisdiction to hear appeals up to Rs. 7,500
.and a single judge of the High Court can and does dispose
of petitions under Article 226, which involve complicated
questions of law.

In our view these restrictions should be removed and
the powers of a single judge enhanced to that now obtain-
ing in Madras. If this is done it will enable the court to
-clear off the old cases which have been transferred to it
from Madras and bring its file up to date.

10. The jurisdiction of the Kerala High Court to enter-
‘tain a second appeal is wider than that of other High Courts
‘by reason of the Travancore-Cochin Act XVII of 1951 which
icrllserted in sub-section 1 of Section 100 C.P.C. the following
clause: :

“(d) The finding of the lower appellate Court on
any question of fact material to the right decision of
the case on the merits being in conflict with the finding
of the Court of first instance on such question.”

“‘We were told that this provision had developed a tendency Second
in the presiding officers of first appellate Courts to affirm ;‘Egﬂ-‘c‘f
the decisions of the trial Courts. tion,

11. Although the state of work in the High Court is The
under control and there are no appreciable arrears, the '“P“'n'sdmm
same cannot be said of the subordinate -courts. The state S°*"™
-of affairs in these courts is truly deplorable. Twenty-five
-district and sessions judges worked during the years 1953-54
and 1954-55 and twenty-two in 1955-56 including additional
district and sessions Judges. The disposal of work of these
officers is shown in the following Table:—
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12. It cannot be said that there js an inadequacy of
judiciagl officers. Nevertheless, as is evident from the
ﬁgl_.tes given in the above table, the disposals of these
officers are low. From a perusal of the figures given in the
following Table, it will appear that the number of old suits
and appeals is extraordingrily large. Over twenty per cent.
of the pending suits are over five years old and about forty
per cent. of the civil appeals mare than a year old and a
substantial number have been pending for over two years.
The need for the disposal of proceedings within a reason-
able time does not seem to be present to the minds of the
judicial officers concerned. A sense of urgency or a desire
for expedition would seem to be totally absent.

TAaBLE No. s

Nature of Year Between Between Between Between Above
Proceeding 1&2 2&3 3& 4 4& 5 s5year
years years  years  years

Regular Suits 1953-54 1078 954 ' 669 417 1121
1954-55 854 782 646 438 1069
1955-56 863 579 522, 470 1058

Regular Appeals 1953-54 2088 1200 521 170 164
1954-55 2035 1008 599 203 123
1955-56 1515 771 366 150 97

Notg.—In 1955-56 some appeals were transferred to the subordinate
judges ; hence the sudden fall.

13. It was authoritatively stated by those in a position
to know the true position that the delay in the disposal of
proceedings in district courts was due to the fact that work
is concentrated in the hands of a few lawyers—four or
five—and that the judicial officers usually accommodate the
advocates by granting adjournments freely. It was
remarked: “Nobody wants to become unpopular. Even
High Court Judges do not want to become unpopular. How
can the district judges do that?”’ Although some judges
attributed the delays in courts to lawyers, it was conceded
that if the presiding officers were strict in granting adjourn-
ments, much of the delay caused in the subordinate courts
could be avoided. We were informed that the recent
establishment and decentralisation of subordinate judges
courts, was intended among other things to combat the -
delays arising from the concentration of work in the hands
of a few advocates and that this measure has had a fair
measure of success. Further, steps may be taken in this
direction. It is also necessary that judges should learn to
face some temporary unpopularity in the interests of
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expedition and long range efficiency. Once the subordinate
judicial officers realise that laxity in granting adjourn-
ments will draw unfavourable comment from the High
Court and that firmness will be encouraged and supported,
there is bound to be greater despatch in the disposal of
civil work. In view of the heavy arrears it will also be
necessary to put some senior officers exclusively for the
disposal of old suits, and relieve them of all current work.

14, The number of subordinate judges’ courts was
increased from one to three on 1st November, 1954, and to
six on the 18th August, 1955. The following Table shows
the disposal of work by these courts.
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15. The Table set down below shows the number of suits

pending over one year and the period for which they had
been pending:

TaBLE No. 7
Pending
. Between Between Between Between Above
Year 1&2 2&3 3&4 4&s S years
years years years years
1953-54 . 21 15 2 I 38
1954-55 . . 48 42 22 18 73
1955-56 . . 39 38 33 30 125

16. There is considerable congestion in the subordinate
Judges’ Courts; the average duration of suits disposed of
after full trial is high—801 days in the year 1955-56.
Obviously, this is due to a large number of old suits received
by transfer from the district courts for disposal. As is
evident from the figures given in table No. 7 the number of
pending old suits is substantially high and warrants the
immediate appointment of subordinate Judges for a term
to dispose them. All the original suits pending in the
district courts other than those exclusively triable by
district Judges should be transferred to these officers for
disposal. The number of suits valued above Rs. 5,000 is
not large as will be seen from the figures given in table
No. 8 below. It should, therefore, be possible for the exist-
ing number of subordinate judges to keep pace with the
institutions. They may be called upon to dispose of a few
sessions cases also by being invested with the powers of
Assistant Sessions Judges.

17. Courts presided over by Munsifs are the next lower
grade of courts and have jurisdiction to try suits valued
upto Rs. 5,000 under the provisions of the Kerala Act (1 of
1957). The following Table shows the number of suits
instituted in the regular civil courts of the State during
the three financial years 1954-55, 1955-56 and 1956-57, classi-
fied according to value. '
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TABLE No. 8
No.of . No. of No. of. No. of No. of
suits Suits suits suits suits
Year of value of the  ofthe .of the of the
not value of wvalueof value of value of
exceeding Rs, 1000/- Rs. 2000/~ Rs. 5000/- - which
Rs. 1000/- and not and not and above cannot be
exceeding exceeding " estimated
Rs. 2000/- Rs. 5,000/- in money
49'53-_54 335§5 _228q 16;10 ' 629 280
1954-55 ‘37561 2826 - 1991 306 239
1955-56 36777 3428 © 1839 235 179

18. It is evident from the above Table that roughly 985

per cent. of the suits instituted are those cognisable by
Munsifs, T

19. A quantitative analysis of the disposal of work by

" Munsifs, during the three financial years 1953-54, 1954-55

:and 1955-56, given in the following Table will enable us to
‘assess the state of the files in these courts.

TABLE No. 9
Civil Suits Small Cause Suits
Year No. of Total Disposal Balance Total Disposal Balance
- Officers  for for
disposal disposal
'1953-54 55 64557 31619 32938 15571 -I12532 3039
1954-55 55 61499 - 30272 ' 31227 14667 11306 3361
q955-56 53 58949 28535 14838 3614

30414 11224

[

20. The following Table sets out the numben of original
and small cause suits remaining pending at the close of the
years 1953-54, 1954-55 and 1955-56 and the periods for which
'they have been pending.

TaBLE No. 10

Pending

Nature  of Below Between Between Beiween Between, above

proceeding Year one 1&2 2&3 3&4 4&s5 5
year years  years years years yeurs
“Original 1953-54 11796 67_94 4877 _1' 2910 - 1676 4885
Suits 1954-55 12731 5457- 3649 = 3136 2138 4116
1955-56 " 13109 5288 3280 2591 2039 4097
‘Small Cause 1953-54 2747 243 30 5 14
Suits. 1954-55 3063 . . 235 - 45- S 2 11
' 1955-56 3182 342 - 71 3 2 14
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21. It is most regrettable that the number of year old
suits should be more than sixty per cent. of the total
pending suits. In fact, we were told that in the:
Travancore part of the State a suit was treated as ‘old”
only if it was pending for over five years. The munsifs.
who gave evidence before the Commission stated frankly
that they “were paying more attention” to suits pending;
over five years. This state of affairs can only be attribut--
ed to the rules which prescribe a minimum monthly dis--
posal of work, forty contested original suits per munsif.
This has not unnaturally led the judges to concentrate-
on the lighter and simpler suits and systematically evade-
the heavier ones. This state of affairs can be set right.
only if all year old suits are treated as old and explanations
for the pendency of every one of them obtained.

22. The following Table shows the average disposal of
work of each munsif based on the institution, disposal and
pendency of regular and small cause suits for the three:
financial years preceding 1956-57.

TABLE No. 11

Regular Suits Small Cause Suits
Average Average  Average Average Average Average
available disposal pendency available disposal pendency.
for for
disposal disposal
11350 554°7 5803 27615 2151 61°4

23. It will be seen that the number of regular suits on.
the files of the officers are beyond the officers’ capacity for:
disposal during a year. The annual average disposal of’
proceedings is fairly high and it may be said that these
officers are saddled with heavier work than what they can.
carry. Therefore, it appears necessary to increase the-
number of munsifs until the pending old suits, which are
likely to be heavy and seriously contested are disposed of.

24. The average duration of original suits disposed of”
by Munsifs after full trial during the three years 1953-54,.
1954-55 and 1955-56 was 856, 747 and 731 days respectively.
The reason for this is not far to seek. The larger the-
volume of work posted per day, the greater will be the
average duration. Almost all the Munsifs have a pend-
ing file of about 900 to 1000 suits. They have to ‘post
roughly forty to fifty suits per day in order that each of
the pending suits may find a place in the cause list at least.
once a month. In view of the rules prescribing minimum
monthly disposal, they have to dispose of about two-
original suits or a number of other matters which can be-
equated to two original suits or thereabouts so that they
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mmay reach the prescribed minimum of forty contgsted
«original suits per month or four hundred such suits a
year. Therefore, the -presiding officers (in their . anxiety
to dispose of at least the minimum number) are inclined to
take up only light suits keeping the heavier ones in cold-
.storage. Concentration on old suits will also tend to in-
.crease the average duration, and an increase due to this
reason is not necessarily to be deprecated.

95. The afore-mentioned state of affairs obtained before
‘the enhancement of the pecuniary jurisdiction of Munsifs
to Rs. 5000.

26. The advantages of this enhancement of the pecu-
niary jurisdiction of munsifs can be realised only if the
.officers are able to dispose of proceedings that are brought
to trial before them expeditiously and satisfactorily. As
is apparent from the figures shown in Table No. 10 the
number of suits pending over one year has assumed such
large proportions that, unless prompt action is taken, it
will become well-nigh impossible to bring down the num-
ber of pending suits. It therefore, appears to be essential
‘to appoint temporary officers to dispose of the enormous
number of old suits. Unless this is done and arrears are
brought under control, a stage may be reached when there
may be a break-down in the judicial machinery. It may
.also be necessary to increase the cadre strength of Munsifs
as there will be an increase in the number of suits insti-
tuted in these courts of Munsifs by reason of the enhanced
pecuniary jurisdiction conferred upon them recently.

27. We have already noticed the untoward consequence
of an accumulation of heavy ol8 suits flowing from the
rule laying down a quantitative minimum of disposals.
The disposal of suits in each court depends upon several
factors like the nature of the litigation, the calibre of the
presiding officer, the acumen of the Bar and so forth. It
is, therefore, unreasonable to fix the same quantitative

- standard for all courts of a particular class. We think that
these standards have been fixed somewhat arbitrarily. It
would be better to fix the standard of disposal for each
-court separately and to insist on cases being normally taken
up in the chronological order. Any tendency to depart
from this procedure with a view to showing larger
quantitative disposals should be definitely discouraged.

28. The pay scales of judicial officers in this State have
recently been revised with effect from 1st April 1958.
Distriet and Additional District Judges are on the scale
of Rs. 850—1300, Subordinate Judges on the scale of
Rs. 500—800, while the scale of Munsifs is Rs. 300-—500.

It is a matter of regret that in the process of revision
‘the starting salary of District and Sessions Judges has
‘been reduced. The present scales of pay of a District
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Judge are lower than those of a Collector who draws pay-
on the senior scale of the Indian Administrative Service:,
i.e. 800—1860. We feel that this disparity in. pay scales.
should not continue.

29. Travancore-Cochin was one of the few States in
which Subordinate Judges were directly recruited from.
the Bar and such appointments were being frequently
made. Although no direct recruitment from the Bar to-
the cadre of Subordinate Judges has been made since re-
organization of the State, we understand that it is pro-
posed to continue the practice of direct récruitment at this.
level. We have elsewhere expressed the opinion that
such direct recruitment is inadvisable and in our view con-
ditions in Kerala are not such as to ]ustlfy a departure-

from this rule.

30. At the base of the administration of Civil Justice:
are courts which may be called the Village Panchayat
Courts.  Prior to the integration of the Travancore and.
Cochin States these courts were constituted under the-
statutes enacted by the respective States. The Registrar
of Village Courts, Cochin, who gave evidence before us
stated that the courts in the Cochin region (about the
working of which alone he had knowledge) w