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Report of the Committee appointed by the Government of
India to consider the revision of Railway Risk Notes.

CHAPTER 1.
INTRODUCTORY.

The appointment of the Committee to consider the revision of Railway
Risk Notew was the outcome of a discussion on the subject in the Legislative
Assemblyin March 1922 when the following Resolution proposed by Rao
Babadur C. 8. Subrahmanayam was adopted :—

“ This Assembly recommends to the Governor General in Council to
appoint a Committee of officisls and non-officials with a majority
of Indian non-officials to consider the revision- of Railway Risk
Notes.”

2. In pursuance of the terms of this Resolution, a Committee ooustituted
as follows was appointed by the Government of India :—

. Mr. T. V. Seshagiri Ayyar, M.L.A., Chairman.
. Rao Bahadur C. 8. Subrahmanayam, M.L A.
3. Mr. Manmohandas Ramji, M.L.A.

4. Mr. A. M. Clark, Member, Railway Board.

)

. Mr. C. V. Bliss, C.I.LE, Scovetary, Indian Railway Conference
Association.

[

3. Asa preliminary measure the Committee decided to invite the views of
Local Governments, Railways, Chambers of Commerce and other public bodies
on the form, construction and suitability of the Risk Netes now in use. .

A copy of the letter circulated for opimion and of the replies reccived are
annexed to this report and it will be seen how varied and influential were the
interests consulted. We wish to express cur great indebtedness toall who
were good enough to favour the Committee with their views.

4. The Committee commenced their sittings on the 24th May and held
fifteen meetings beiween that date and the Znd July when owing to the iliness
of two of the members, the Committee dispersed It met again on the 31st
August and the 5th and 15th September and the report was signed on the 16th
Septémber.

5. The replies received to the letter referred to in paragraph 3 set forth
fully the views of the different public bolies interested-and we did not there-
fore consider it necessary to call for oral evidence. We took advantage, how-
ever, of the presence in Simla of Mr. Purshotamdas Thakurdas, President of the
Indian Merchants’ Chamber and Bureau Bombay, of Mr. Khaitan, Secretary
of the Marwari Association Calcutta and of a committee of railway trathic
officers who were sitting at the time, to take their evidence and we are much
indebted to these officers for the valuable assistanco given.

CHAPTER I11.
RECOMMENDATIONS.

6. Before proceeding with our recommendations it is necessary {o indicate
briefly the exisiing Law regarding the responsibility ®f Railway Administras
tions as Carriers.
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Rislk Note ‘A .
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7. Prior to 1890 when the Railway Act was revised there was some doubt
whether rnilways were insurers of goods under the Carrier’s Act of 1865 or
merely bailees under the Contract Act (IX of 1872). Differing views had
been taken by the High Courts in Calcutta and Bombay but the matter
appears to have heen settled by the passing of the Indian Railways Act IX of
1890, section 72 of which definitely states that nothing in the Common Law of
England or in the Carrier’s Act of 1865 regarding the responsibility of common
carriers with respect to the carriage of animals or goods, affected the responsi-
bility of carriers by railway. ‘ihe view taken by the majority of judges of
the various High Courts is that Railways are only liable as bailees under the
Contract Act ; that is, their responsibility is limited to taking as much care of
the goods booked to them “asa man of ordinary prudence would, under
similar circumstances, take of his own goods of the same bulk, quantity and
value as the goods hailed.” It is this responsibility only which is affected. by
the execution of a risk note and it is on this view of the position of Railways
that we have framed our recomun endations.

8. The Risk Notes at present in force are as under :—

Form 4.—Used when articles are tendered for carriage which are
already in a bad condition or are so defectively packed as to be
liable to damage in transit.

Form B and H.—Used when sender elects to despatch at a special
reduced rate articles for which an alternative ordinary or * rail-
way acceptance’’ rate is quoted.

Form C.—Used when at sender’s request open wagons are used for goods
liable to damage when so carried.

Form D and G.—Similar to Forms B and H but used for explosives or
dangerous goods.

Form E.—Used when elephants, horses, etc., above a certain value are
tendered without payment of a percentage on the value.

Form F.—Used when horses, ete., are tendered for despatch in cattle
trucks instead of horse wagons.

Form X and Y.—Used when sender elects to despatch excepted articles
without payment of a percentage on the value.

¢. The numerous reprcsentations received by us from public bodies dealt
for the most part with Risk Note A, B and H. They expressed, almost without
exception, great dissatisfaction with the language and application of these
Risk Notes and showed that there is a general demand that the liability of
railways for goods carried at owner’s risk should be inoreased. We have
considered allthe forms now in use and are of opinion that no alterations
are necessary in Forms C, E, F, X and Y. The forms which we recommend
should be revised are A, B, H, D and G and we deal with these seriati.

10. As regards Risk Note Form ¢ A’ the complaints received refer rather
to the abuse of the form than to its actual wording. No alteration in the
phraseology employed will prevent abuse of the form and we are unable to
recommend its total abolition. But while it is necessary that railways should
be protected from losses due to causes outside their control, it is equally neces-
sary that they should restrain their staff from demanding the execution of the
Risk, Note without justifiable cause : we consider that action should be taken
in this bebalf.

11. The form now in use relieves the railway from * all responsibility for
the condition in which the goods may be delivered to the consignee at desti-
nation and for any loss arising from the same.” The only alteration we pro-
pose is the addition of the following words after those quoted, * except upon
proof that such loss arose from misconduct on the part of the Railway Admi-
nistrations’ servants.”

12. 'We shall refer later to the question of the necessity for taking form
¢A’in addition to form ‘B’ if goods are not properly packed ; it is sufficieqt
to point out here t,hqt in view of the alierations we suggest in form ¢RB’ the
execution of ‘A’ in addition will no longer be necessary in respect of goods
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carried at owner's risk rates. 'We may note that we have received complaints
that a distinction is made between Indian and European packers and we are
glad "to have the assurance of railways that no such distinction now exists.
‘We would suggest that, so far as possible, before fresh packing conditions are
adopted by railways the principal Chambers of Commerce and Mercantile
Associations interested should be given an opportunity of expressing their
views.

13. The most important question before the Committee is the revision of Risk Note *B*
Risk Notes forms ‘B’ and ¢ H. These two forms are used when a consignor &8¢ ‘H’
wishes to despatch at a specially reduced or owner's risk rate articles for which
an alternative, higher railway risk rate is quoted. Form ‘B’ is a special
contract for one consignment and form ¢ H ’ a general contract covering all
consignments booked by a single consignor.

14. Prior to 1907 when the forms were revised these Risk Notes relieved
the railway from all responsibility for any loss, destruction or deterioration of
- or damage to the goods booked from any cause whatever. In 1907 as a result
of representations from the mercantile community the conditions were revised
.and the existing forms introduced which make the Railway Administrations
liable  for the loss of a complete consignment or of one or more complete
packages forming part of a consignment due either to the wilful neglect of the
Railway Administration or to theft by or due to the wilful neglect of its ser-
vants ’; subject however to the proviso that the term wilful neglect should not
be held to include “fire, robbery from a running train or any unforeseen event
or accident.”

15. Repeated demands have been made by the trade for a further modifi-
cation of the terms of this risk note. The main reasons for demanding a
revision may be summarized thus:—

(i) that the difference between railway risk and owner’s risk rates is
so great that traders have practically no choice but to book their
goods at owner’s risk ;‘

(47) that it is unfair to place on the consignor the burden of proving
that loss is due to wilful neglect on the part of the Railway
Administration or its servants, as it is practically impossible for
him to prove this;

(¢4) that to limit the liability of a railway for loss, to the loss of a
complete package or consignment, indirectly encourages theft by
railway servants;

(iv) that railways are prone to attribute losses to robhery from running
. trains without adducing evidence in support of this.

16. On the part of the Railways it is contended :—

(4) that the contract is a voluntary one and the trader if he is not
satisfied with the terms has the alternative of booking his goods
at railway risk. That the reduced rates are quoted for other con-
siderations than the mere acceptance of the risk of carriage by
the sender, e.g., in consideration of goods being despatched in
large quantities or for long distances.

(é¢) That any !oss sustained by thefts and pilferage must be less than
t:,he gain obtained by booking at the reduced rates as otherwise
it would obviously be to the advantage of traders to book at the
railway risk rates. That the contract is therefore an advan-

tagepus one on.the traders, side and his demands for further con-
cessions are unjustifiable.

(415, That the execution of the risk note by the consignor implies the
acceptance of the onus psobandi in case of loss and therefore
constitutes one of the considerations for a reduced rate. That if o
railway werve to admit that every loss is due to its own wilful
neglect unless it can prove the contrary it would be impossible
to continue to carry goods at the existing owner’s risk rates, )
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(¢v) That the existence of organised gangs of thieves who make a living
by robbing trains is a fact which cannot be ignored; and sinee
the prevention of such thefts is beyond their powers railways
should be exempted from liability therefor. Further that the
term “robbery ” affords them little protection since it is necessary
in order to escape liability to prove that force or restraint was
used and that the word theft should therefore be added to or sub-
stituted for the word ‘“ robbery ” in the risk note.

(v) That the term wilful misconduct should be substituted for wilful
neglect as the latter term is indefinite.

17. We shall take the question of the onus of proof first. It has been
generally held by the High Courts* of this country that it lies on the person
claiming compensation to prove that any loss was due to wilful negleet and
that in the absence of such proof the railway is free from responsibility ; but in

*« Qheobarut and other ». Bengaland North- & recent case heard in the Bombny ngh
(\?V:;:e;ré(sl){aﬂway, Caleutta Weekly Notes, XVI  Court—Central Weaving Company ». the
p“ East Indian Railway . Kanak Behari Great Indian Peninsula Rallway (Bom-
Haldar, Calcutta Weekly Notes (XXII, page bay Law Reporter XXIV),—-—where three
622). bales of piece goods out of a consign-

“ Bombay, Baroda and Central India Railwsy ment of 57 were short delivered and the
v. Rarchhedlal and Company, Bombay Law

Roporter XXI ‘page 779). Railway repudiated lability under the
“ South Indian Railway ». Nathmal Behari Lal, terms of the Risk Note, Form « B," it
Indian Law Reports, Madras, series XXXIX.” was held that their being & prima faoz'e

case against the defendant company it was for them to offer some reasonable
explanation in order to escape liability.

18. In England—the only other country regarding which we have been
able to obtain information on the subject—the burden of proof appears to be
on the owner to prove wilful misconduet of the company’s servants, except in
certain circumstances in which the Company specifically accepts the burden
of proof. The House of Lords in the case of 1. G. Smith ». Great Western
Railway Company, (February 1922), held that misconduct could not be inferred
from thie mere failure of the Company to account for the goods and that if no
eivenmstances from which such misconduct could fairly be inferred were dis-
closed from the company’s inability to account for the loss, the burden of
proving such misconduct still lay apon the owner. In this case the appellants
were uuable to elicit from the respondents any information about the missing
goods beyond the fact that there was no record of their receipt at destination,
and in delivering judgment Lord Buckmaster said:

“ It is perfeetly true that this results in holding that the apparent protec-
tion afforded to the trader is really illusory; it practically gives him
no protection at all for it is often impossible for the trader to
know what it is that has caused the loss of his goods between the
time when he delivered them into the hands of the railway
company’s servants and the time when they ought to have been
delivered at the other end of the journey. The explanation of
the loss is often within the exclusive knowledge of the Railway
Company and for the trader to be compelled to prove that it was
due to wilful misconduct on the part of the Railway Company’s
servants is to call upon him to establish sumething which it may
be almost impossible for him to prove.” ~

19. This we think puts the matter very fairly from the traders point of
view. It is clear that he is not in a position to prove how the loss of his goods
has oceurred and if a railway fails to deliver goods entrusted to it, we consider
that it is for the Railway authorities to offer some reasonable explanation in
order to relieve themselves from liability.

20. After full consideration of all the aspects of the questicn we have come
to the conclusion that in the following cases—

(@) non-delivery of the whole of a consignment or of the whole of one
or more packages forming part of a consignment, properly packed
and fully addressed ; unless suchnon-delivery is due to accidents
to trains or to fire;
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() pilferage from packages of merchandise properly packed, that is
packed in accordance with instruetions laid down in the Goods
Tarilf or, where there are no such instructions, protected otherwise
than by paper or other packing readily removable by hand ; pro-
vided the pilferage is pointed out to the servants of the Railway
Administration on or before delivery,

the Railway Administration shonld bs required to lead evidence to show how
the consignment was dealt with throughout the time it was in its possession or
confrol. The result of this proposal would be that if misconduct were fairly infer-
able from the circumstances disclosed by the Railway Administration’s inability
to arcount for the loss of the goods, the Railway would be held responsible ; but
if the evidence were equally consistent with the Railways liability or non-
liability, the burden of proving misconduct would be on the claimants. We
hope that these alterations may obviate the complaints made that Railways
refrse to give information showing how a consignment has been dealt with
while in their hands and that they may result in reducing litigation.

21. We further propose that Railways should be held responsible for
pilferage from packages properly packed. We recognise that this will place
a considerable alditional burden on railways but if they are held responsible
for the loss of a complete package there isnoreason why they should not be
equally held responsible for the contents of the package, Moreover, we think
it is opposed to public policy to allow a railway to contract out of liability for
the misconduct of its own servants. Tt has been suggested that this respons-
ibility might be limited fo the loss of more than a certain percentage of ‘the
contents, but such a condition is open to obvious ¢bjections. We recognise
that if Railways are to be held liable for, pilferage they will be entitled to
enforce proper packing conditions and this will, we think, be to the advan-
tage of every one concerned. There is no deubt that the extensive pilferage
which at present takes place is to a great extent rendered possible by the
indifferent methods of packing common in this country.

22. We have provided in the revised form of Risk Note for particulars
of packing to be shewn and there will not therefore be any nceessity for the
execution of Risk Note ‘A’ in addition to Risk Note ‘B,’ as the particulars given
will show whether the goods were packed in accordance with ihe conditions
of the Risk Note or not. Particulars of packing cannot of course be shewn
on Risk Note ‘ H’ and, in cases where asender fails to pack goods houked under
tois Risk Note in accordance with instructions, it will be necess:ry for him to
execute Risk Note ‘B’ for such consignments, It seems probable that a sender
who enters inte a general contract for the despatch of his goods at ¢wner’s risk
will be careful that they are properly packed and the necessity for the execution
of a separate Risk Note in form ¢ B’ should not often arise.

23. The question whether the liability of Railways under Risk Note ‘B’
should be limited to “neglect’ of their servants as proposed in certain repre-
senfations from the public or to  wilful misconduct ” as asked for by Railway
Administrations, has received our careful consideration. The term now used
is “wilful neglect ”’ and for this we propose to substitute the term ** miscon-
duct.” The alteration is of considerable importance and we- therefore give our
reasons fully. w

24. The term “ wilful miseondwet” is inexact and is liable to misinter-
pretation. In the connotation used in the existing form of risk note it is, we
think, equivalent to misconduct, for if a railway servant is wilfuily neglectful
of the duties be is paid to perform or of the interests he is paid to proteet,
he is clearly guilty of misconduct. It is however, open to doubt whether
courts wonld place this interpretation upon tte words. In the ocase of Shep-
pard and Company ¢. Midland Railway (114 Times Law Report 515), Lush, J.
in his judgment said :—

“ wilful negligence is only negligence—as tas been said of “ gross negligence ~with
a vituperative adjective before it. It is negligence after all, whether vou call it
“ willul,” “gross,” “ordinary,” or use any other adjective .” )
198RB
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25. The question for consideration, thereforesis whether the term used in
the risk note should be “mneglect ””, *“ misconduct’’ or ** wilful misconduct.”
‘We do not think it would be right to hold Railways responsible for mere
negligence in the case of goods booked at reduced owner’s risk rates. If we

- did so, there would be little difference between the liability of Railways for goods

Risk Notes
‘D’and‘G,’

Sammary.

carried at railway risk and for goods earried at owner’s risk. Railways in India
as already shown are not insurers of goods but are merely bailees and their res-
ponsibility is therefore limited even in the case of goods booked at railway risk.
Further we do not think any large proportion of the lossesincurred are due
to mere neglect and we think therefore that the interests of traders will be
sufficiently safeguarded if the liability of Railways is limited to the miscon-
duct of their servants. We do not consider it necessary to go so far to limit
such liability to “wilful”’ misconduet.

26, With regard to the question of robbery from rurning trains we do
not consider that any special reference in the risk note to this particular caunse
of loss is necessary. Under our proposals Railways would be required to lead
evidence to account for the loss of goods, and their liability or non-liability
would be determined by the evidence.

27. We have substituted the words * non-delivery ” for ¢loss * in the
exception for which Railways may be held liable, as there is sorce doubt whether
the word ¢ loss * in the existing risk note does not include the terms ° destruc-
tion, deterioration or damage ’ and we consider that any liability of Railways
under ¢ owner’s risk '’ conditions of carriage should be limited to non-delivery
and pilferage.

28. The eonly other point to which we need refer in connection with Risk
Notes ‘B ' and ¢ H ’ is the question of the great difference that is said to exist
between railway risk and owner’s risk rates. This matier has been brought
prominently to our notice by many mewmbers of the trading community by
whom it is asserted that the difference is 80 great that they have no option. in
the face of competition, but to book at the lower rates. On the Railway side
it is urged that where special rates are quoted, the acceptance of the risk by
the owner is only one of the considerations for which the lower rate is quoted,
other considerations being that goods are consigued in large quantities or for
long distances, that they are loaded and unloaded by sender and consignee, etc.
The question is undoubtedly one of very great importance but we do not
consider that it falls within the terms of our reference and we therefore refrain
from expressing any opinion. ‘The question is one for decision by the Rates
Advisory Tribunal if and when it comes into existence.

29. The other risk notes which remain to be dealt with are forms ‘ D’ and
¢ 3. These forms are similar to “*B’ and “*H’ but are used for dangerous explosives
or combustible articles. "We have altered these to be in conformity with the
revised forms ¢ B’ and ‘H’ except that we have not defined the term ¢ properly
packed '’ as packing conditions for dangerous goods are laid down by Govern-
ment.

30. Our recommendations may be summarized as follows :—

Risk Note ’ A.’ We recommend that the form should be amplified to make
Railways liable for loss, damage, etc., upon proof that such loss is due to mis-
conduct on the part of their servants.

Risk Notes ‘B’ and *‘H,’ D, ‘G.> We recommend that the forms should be
so modified that in cases of non-delivery or pilferage of goods from consignments
properly packed, Roilways should be required to lead evidence to show how
the goods were dealt with while in their possession or control. We also recom-
mend a modification of the forms which will obviate the necessity for taking
form ¢ A’ in conjunction with form ¢ B.

Risk Notes forms <G, ‘E,” ‘F,” X ’and ‘' Y.” We recommend that these
forms should be left unaltered.

31. We have embodied our proposals in draft forms of risk notes appended
to this report. :
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39. The question which we have been investigating is one of great
complexity. The views of the railways and the traders are to a great extent
irreconcilable and there is much that can be fairly urged on both sides. Our
recommendations are necessarily therefore in the nature of a compromise bus
we believe that the forms proposed will meet the main objections to the
existing risk notes without unduly increasing the burden of Railways.

33. The other Members of the Committee wish to place on record their
appreciation of the great assistance rendered to them by Mr. C. V. Bliss, not
only as a colleague with them in their deliberations but also in the respons-
ibility which he undertook in an honorary capacity as Secretary to the
Committee.

T. V. SHESHAGIRI AYYAR, Chairman
0. 8. SUBRAIIMANAYAM, Member.  subject to note.
MUNMOHUNDASS RAMJI,  Member. Do.
A. M. CLARK,  Member. Do.
C. V. BLISS, Member and Secretary. Do.
Simla, the 16k September 1922.

‘We have signed the report subject to the followiug reservation with
regard to paragraphs 12, 22 and 80 :—We are unable to agree that the entry
by the station staff of the description of packing, at the end of the Risk Note
(form ¢ B.) after the senders signature, will of itself obviate the necessity for
taking form * A ’ when goods are not properly packed. In practice, however,
we hope that the execution of form ¢ A’ in addition to form ‘B’ will prove
unnecessary.

A. M. CLARK.
C. V. BLISS,

From the statements, placed before us, of the public and the trade, it is
quite ciea rthat the immunity, which the Risk Note Forms, particularly ‘A, ‘B’
and ‘H’ gave the Railways, has resulted in tending to encourage negligence and
dishonesty among Railway servants in dealing with the articles consigned.
Very strong language is used in these statements against the Railway servants.
The time has now come for the good name of the Railways, which after all are
public concerns, financed and supported by Government, that the obligations
of the Railways to the public should be made clearer and much less illusory
than it has hitherto been. The common people of this country treat the
Railways as a department of Government, and the odium created by the
conduct of the Railways towards goods and passengers reflects upon the Govern-
ment as well. Taking things as they are in this country it cannot be said that
the people are altogether wrong. I trust that when these Risk Note Forms
are revised we shall have an opportunity of considering whether the alterations
effectuate our recommendations. My reading of the earlier files on this ques-
tion makes me feel that the present Risk Note Form has not carried out the
desire expressed by Sir John Hewitt in one of the files. Much of the trouble

gith Wh};ch we are now faced is due evidently to the draftsman of Risk
ote ‘B,

C.S. SUBRAHMANAYAM.

I agree with the above remarks.

MUNMOHUNDASS RAMJL



Proposed Form ¢ A.’

RISK NOTE FORM ‘A’

SR -

[dpproved by the Governor-General in Council under Section 72 (2) (b) of the
Indian Ravways dct, IX of 1850.]

(To be used when articles are tendered for cérriage which are either
already in bad condition or so defectively packed as to be liable to damage,
leakage, or wastage in transit).

STATION.

192
WaEREAS the consignment of tendered by 2
as per forwarding order No._________of this date for despatch by the Rail-
way Administration to_____ station, and for which vée have received
Railway receipt No.________ of same date, isin bad condition “:Td liable to

damage, leakage, or wastage in transit as follows :—

Wl—é, the undersigned, do hereby agree and undertake to hold the said Rail.

way Administration over whose Railway the said goods may be carried in transit
from station to station harmless and free
from all responsibility for the condition in which the aforesaid goods may be
delivered to the consignee at destination and for any loss arising from the same
except upon proof that such loss arose from misconduct on the part of the Rail-
way Administration’s servants.

This agreement shall be deemed to be made separately with all Railway
Administrations or transport agents or ofber persons who shall be carriers for
any portion of the transit.

WITINESS. Signature of sender
(Signature) Father’s name
Rank or
(Residence) Caste Age
WITNESS.
-(Signature) Profession
(Residence) Residence

NotE.—The above form is, for the convenience of the public, translated into the vernacular on the reverse, bud
the form in English is the authoritative form, and the Railway Administration accepts no responsibility
for the covrectress of the vernacular translation,



Proposed Form B.
RISK NOTE FORM B.

(To be used when the sender elects to despatch at a “special
" reduced” or “owner’s risk” rate, articies for which an
alternative “ordinary” or “risk acceptance”
rate is quoted in the tariff).

STATION.
192
& hereas the consignment of ,
tendered by
¢ as per Forwarding Order No. - of this date, for
despatch by the ...Railway Administration to

-station, and for which V;Ie—have received Railway

Receipt No ' of same date, is charged at a speeial reduced

rate instead of at the ordinary tariff rate chargeable for such consignment
-w—i, the undersigned, do, in consideration of such lower charge agree and

undertake to hold the said Railway Administration harmless and free from
all responsibility for any loss, destruction or deterioration of, or damage to,
the said consignment from any cause whatever exceptupon proof that such
loss, destruction deterioration or damage arose from the misconduct of the
Railway Administration’s servants ; provided that in the following cases

(¢) Non-delivery of the whole of \a consignment or of the whole of one
or more packages, forming part of a consignment, properly
packed and fuily addressed; unless such non-delivery is due
to accidents to trains or to fire,

(b) Pilferage from packages of merchandise properly packed, that is
packed in accordance with instructions laid down in the goods
tariff or where there are no such instructions, protected otherwise
than by paper or other packing readily removeable by hand,
provided the pilferage is pointed out to the servants of the
Railway Administratien on or before delivery,

the Railway Administration shall "be required to lead evidence to show
how the consignment was dealt with throughout the time it was in its posses-
sion or control, but if no circumstances from which misconduct can fairly
be inferred are disclosed from the inability of the Railway Administration
to account for the non-delivery or pilferage, the burden of proving such mise
conduct shall lie upon the consignor.

This agreement shall be deemed to be made separately with all Railway

Administrations or transport agents or other persons who shall be carriers for
any portion of the transit. -

WITNESS.
(Signature) - Signature of sender
{ Fathers’ name..
(Residence) e TRankor 1
{_Caste Age
WITNESS.
(Signature) Profession
(Residence) (Residence).

Note~The above form is, for the convenience of the public, tra,nslated. into _the vernacular on the reverse, but the
form in English s the authoritative form, and the Railway Administration accepts no responsibility for the
correctness of the vernacular translation.

To be filled in by Goods Clerk
Description of packing

.................................... Goods Clerkl

198RB
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| Proposed Form D.
RISK NOTE FORM D.

[ 4dpproved by the Governor-General in Council under Section 72 (2) (b) of the
Indian Railways Act, IX of 1850.]

(Tc: be used when the sender elects to despateh at a * special reduced ™ or
“owner’s risk” rate dangerous, explosive or combustible articles for which an
alternative “ordinary ” or *“ Risk acceptance” rate is quoted in the Tariff.)

STATION.
| _ e e 192,
#Bhcreas the consignment of ‘
: tendered by
22 as per Forwarding Order No, A of this date, for
despateh by the___.. o e Railway - Administration to

station; and for which L -have -received Railway

2]

Receipt No. of samv¢ date: is charged at a -special reduced
rate instead of at the ordinary tariff rate chargeable for such consignments
‘—'I;, _the undersigned, do, in consideration of such lower charge agree and -undez-
take to hold the said Railway Administration harmless and free from all
responsibility for any loss, destruction or doterioration of, or damage to, the said
consignment from any cause whatever except upen proof that such loss
destruction deterioration or damage arvse from the wilful misconduct of the
" Railway Administration’s servants; provided that in the following cases
(a) Non-delivery of the whole of a consignment or of the whole of one
or more packages, forming part of a consignment, properly packed
and fully addressed ; unless such:mon-delivery is due to accidents
to trains or to fire, : '
(5) Pilferage from packages properly “packed, provided the pilferage
is pointed out to the servants of the Railway Administration on
or before delivery,
the Railway Administration shall be required” to lead evidénce to show how
_the consignment was dealt with throughout the time it was in its possession or
control ; but if mo circumstances from which misconduct can fairly be inferred
are disclosed from the inalility of the Railway Adminisiration to account
for the non-delivery ot pilferage, the burden of proving such misconduct shall
lie upon the consignor. :

ﬁ% further agree to accept responsibility for any consequences to the
property of the aforesaid Raitway Admipistratioa or to the property of othe:
persons that may be in the course.of conveyance, which may be caused by the
explosion of, or otherwise by, the said consignment, and that all risk and
responsibility whether to the Railway Administration to their servaats or tc

others, remain solely and eqtirely with %,

This agreement shall be deemed to be made separately with all Railway
Administrations or transport agents or other persons who shall be carriers for

any portion of the transit.

Bignature of sender__ Profession
Rank or - {Father’s name
Caste Age Residence
WirNEss. WITNESS.
(Signature) - (Signature)
(Address) (Address)

Note—The sbove form is, for the convenience of the publie, translated into the vernacular on the réverse,
tub the form in English is the authoritative form, and. the Railway Administration accepts no- respongibility for the -

correctness of the vernacular translation.

“To be filled up by Goods Clerk.
Particalars of pac'ting

Goods Clesk.

ate:
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Proposed Form Q.
RISK NOTE FORM G.

[4dpproved by the Governor-General in Council under Section 72 (2) (b) of the
Indian Railways Act, I.X of 1890.]

(To be used as an alternative to Risk Note Form D, in the case of dangerous
explosive or combustible articles, for which an alternative * ordinary ’’ or
“risk acceptance ’ rate is quoted in the Tariff, when the sender desires to
enter into a general agreement instead of executing a separate risk note for
each consignment.) ’

STATION,

192

WHEREAS all consignments of

. for which the Railway Administration quotes both owner’s risk or special
redueed rates and Railway risk or ordinary rates” are (unless w—Ie shall have
entered into a special contract in relation to any particular consignment)
despatched by 32 at L own risk and are charged for by the said Raliway
Administration at special reduced or owner’s risk rates, instead of at ordinary
tariff or railway risk rates, ;v%, the undersigned, in ceunsideration of such
consignments being charged for at the special reduced or owner’s risk rates, do
hereby agree and undertake tohold the said Railway Administration harmless
and free from all responsibility for any loss, destruetion or deterioration of, or
damage to, the said consignments from any cause whatever except upon proof
that sueh loss, destruction, deterioration or damace arose from the misconduct
of the Railway Administration’s servants; provided that in the following cases
(¢) Non-delivery of the whole of a consignment or of the whole of one
or more packages, forming part of a comsignment, properly
packed and fully addressed ; unless such non-deiivery is due
to accidents to trains and to fire,
(b) Pilferage from packages properly packed, provided the pilferage
‘is pointed out tothe servants of the Railway Administration on
or before delivery,
the Railway Administration shall be required to lead evidence to show how
the consignment was dealt with throughount the time it was in its possession
or control ; but if no circumstances from  which misconduct can fairly be
inferred are disclosed from the inability of the Railway Administration to
account for the non-delivery or pilferage, the burden of proving such miscon-
duct lie upon the consignor.

w- further agree to accept responmsitility for any consequences to the

property of the aforesaid Railway Administration, or to the property of other
persons that may be in the course of conveyance, which may be caused by the
explosion of or otherwise by, all or any of the said consignments, and that all
risk and responsibility whether to the Railway Administration,” to their

servants or to others, remain solely and entirely with g‘;‘i

This agreement shall be deemed to be made separately with all Railway
Administrations or transport agents or other persons who shall be carriers for
any portion of the transit.

Signature of sender Profession

Father’s name

Rank or
. Caste , Age Residence
WITNESS. WITNESS.
(8ignature) . {Signature)
(Residence) (Residence)

Note.—The above form is, for the convenience of the public, tranelated into the vernacular on the reverse
but the form in Engiish is the authoritative form, and the Railway Administration accepts no responsibility for the

correctness of the vernacular traassiation.
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Proposed Form H.
RISK NOTE FORM H.

[Approved by the Governor-General in Council under Section 72 (2) (b) of the
Indian Railways Act, IX of 1890.]

~ (To be used as an alternative to Risk Note Form B, when a sender desires
to enter into a general agreement instead of executing a separate Risk Note
for each consignment,)

STATION.

192 .

WaERrAs all consignhments of goods or animals for which the
Railway Administration quotes both owner’s risk or special reduced rates and
railway risk or ordinary rates are (unless X shall have entered into a special

W

contract in rclation to amy particular consignment) despatched by T at ZI

us onr
own risk and are charged for by the . Railway Administration at spe-
cial reduced or owner’s risk rates instead of at ordinary tariff or railway

risk rates, -1, the undersigned, in consideration of such consignments being

charged for at the special reduced or owner’s risk rates, do hereby agree and
undertake to hold the said Railway Administration harmless and free from all
responsibility for any loss, destruction, or deterioration of, or damage to, all
or any of such consignments from any cause whatever except upon proof that
such 1oss, destruction, deterioration or damage arose from the misconduct of the
Railway Administration’s servants; provided that in the following cases

(¢) Non-delivery of the whole of a consignment or of the whole of one
or more packages, forming part of a consignment, properly
packed and fully addressed; unless such non-delivery is due
to accidents to trains or to fire, ’

(b) Pilferage from packages of merchandise properly packed, that is
packed in accordance with instructions laid down in the goods tariff
cr, where there aro no such instructions, protected otherwise than
by paper or other packing readily removeable by hand, provided
the pilferage is pointed out to the servants of the Railway Admi-
nistration on or before delivery,

the Railway Administration shall be required to lead evidence fo show
how the consignment was dealt with throughout the {ime it wasin its possession
or control ; but if no circumstances from which misconduct can fairly be
inferred are disclosed from the inability of the Railway Administration to
account for the non-delivery or pilferage, the burden of proving such mis-
conduct shall lie upon the consignor.

This agreement shall be deemed to be made separately with all Railway
Administrations or transport agents or other persons who shall be carriers for
any portion of the transit. ’

WITNESS.
(Signature) Signature of sender
Father’s name
(Resid. nce) Rank or {
Caste Age
WITNEsS.
(Signature) Profession.
(Residence (Residence)

Note—The above form is, for the convenience of the public, translated into the vernacular on the reverse,

but the form in English is the authori'ative form, and the Railway Admiuistration accepts no responsibility for
the correetness of the vernacular translation.
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ANNEXURE.
Copy of letter referred to in paragraph 3 of report.
No. 503-T.-21.
GOVERNMENT OF INDIA.
RAILWAY DEPARTMENT.
(RAILWAY BOARD.)

To

Tar SECRETARIES TO THE GOvERNMENTS OF MADRAS, BomBay, Bencar, THz UNitap
Provinces, Biaak axp Orissa, THE PunsaB, AssaM aND Cextran Provinces,
Purric Works DEPARTMENTS.

Tur SecReTary To THE GOVERNMENT of BurMA, CoMMERCE AND INpDUsTRIES DEPART-
MENT. ‘

Tag Hox'BLE THE RESIDENTS AT HYDERABAD AND IN MYSORE.

Tuae HoN’BLE THE AGENT TO THE GOVERNOR GENERAL IN RAypuTaNa AND IN CENTRAL
InDIaA,

Tae Hox'BLE THE AGENT To THE (FOVERNOR GeNBRAL AND CHIiEr COMMISSIONER,
Norre-West FroNtier Provixce.

Tue Hon’BLE THE AcENT To THE GOVERNOR GENERAL, BALUCHISTAN.

Tae Seckeravy, Buama Coanser of Couuercy, Rancoon,

Tue SkcrEraRY, BENGAL CHAMBER or COMMERCE, CALCUTTA.

Tug SkcrRETARY, BENGAL NaTioNAL CuaMBER oF CoMMERCE, CALCUTTA.

TaE SECRETARY, BoMBaY CHAMBER OF CoMMERCE, BouBay.

Tar Skcrerary, INDIAN MERcHANTS CHAMBER AND Burravu, Bomsay.

TaE SecRETARY, MaDrRAs CHAMBER OF COMMERCE, MaDRaS,

TrE SECRETARY, KaracH1 CuHamBer ofF ComyErck, KaracHr.

Tar SecrETARY, UPrer INDIa CHAMBER OF COMMERCE, CAWNPORE.

Tne SEcRETARY, TaE Punisas CaamBER OF CoMMERCE, DELHI

Tue Secrerany, Cocaiy CraMBER or CoMMERCE, COCHIN. .

Tue Seckrrary, Turicorin Cranmsrr or Commerce, TUTICORIN.

Twr SecreTaRY, Cocanapa CHAMBER oF CoMMERCE, COCANADA.

Tar SecreTaRY, CHITTAGONG CHAMBER OF ((OMMERCE, CHITTAGONG.

Tre Secreranry, Tae Mysore CiamBer oF CoMMERCE, Mysore.

Tar SECRETARY, SoUTRERN INDIA CHAMBER OF CoMMERCE, M4aDRAS,

THE SBCRETARY, INDIAN MINING ASSOCIATION, CALOUTTA.

Tug SecrETARY, INDIAN MiNING FroeraTioN, CaLcUTTA.

TaE Seorerary, Carcurra Teapes AssocraTioN, Carncurra.

Tar Srcrerary, INpran Pirce-Goops ASsoctaTioN, CALCUITA. .

Tar SecreErary, BomBay PresipENcY Trapes Assocratioy Lamrrep, Bousay,

Tug Suckrrary, Bomsav Narive Preor-Goons MERCHANTS’ ASS0OIATION, BouBAY.

THE SECRETARY, BuMBaY GRrAIN MERCHANTS® AssociATION, BoyBay.

Trar SEcReTARY, MaDRAS TRADES AssocraTioN, MavRas.

Tae SrcrETARY, Ravaoon T'rRanES AssocrarioN, Raxaoox.

Trae SkcreErarY, INDIAN CHaMBER OoF CoMMERCE, LLAHORE,

Tax SECRETARY, Puysas TRADES AssoCIATION, ZAHOBE

3

SIMELA

Tue SECRETARY, CENTRAL ProviNces AND Berar MiNiNe AssociatioN, KAMPTEE.

THE AGENTS, AssaM BuNeaL, Barst Licar, Bexcar anp Norta WesTery, BeNaal,
Naapur, BomBay, BaRopa aND CeNTRAL INDIA, Bunma, East INDIAN, EasTERN
BrnGaL, GrREaT INDIAN PBNINSULA, GUZERAT, MADRAS AND SOUTHERN MAHRATTA,

Norte Westery, OupH sND ROHILKHAND, ROHILKUND AND KuMaoN, an»
Sours InniaN RAILways,

Tue Acent ano Cursr ENciNenr, His Exavrep HicuNess Tae Nizam’s GUARANTEED
State RatLways.

Tae MaNacens aNDp ENciNeErs«IN-Crirr, BENeat Doosrs, CurcE StaTs, GoNDAL,
JAMNAGAR S1aTE AND JUNAGAD STATE RATLWAYS.

Tue Manacers Buavyagar Stare, Daorrur Barl, Jooreur-BikaNER axp Ubatpur
CHITORGARH RAILWAYS.

Tue Mavaaer anp Execorive EnaiNeer, Morvi Ratnway.

MESSﬁs MoLeop anp Company, MawaciNg Aamvts, Burpwan Karwa, Erc,
AILWAYS. .

Mzssrs. MaRTIN aND Company, ManaciNg AceNTs, Farwa-Istaveur Ligar Rair-
WAY.

Tre Mruper For Trapg, Custous anp Excise, Gwarior Darbag.

Simlu, the 15th-17th April 1922,
Dxar Siz, :

SiRs,
I am directed to address you with reference to the following Resolution
which was adopted by the T egislative Assembly on the 9th March 1922 : —
“This Assembly recommends to the Governor General in Council to
appoint a Committee of officials and non-officials with a majority

198RB
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of Indian non-officials to consider the revision of Railway Risk
Notes.”

2. In pursuance of the terms of this Kesolution the Government of India
have appointed a Committee consisting of the gentiemen named below, who
will consider the questjon of the revision of Railway Risk Notes and submit a
report in due course :—

1. Mr. T. V. Shishagiri Ayyar, M.L.A., Chairman.
2. Rao Bahadur C. 8. Subrahmanyam, M.L.A.

3. Mr. Manmohandas Ramji, M.L.A.

4. Mr. A. M. Clark, Member, Railway Board.

8, Mr. O. V. Bliss, C.LLE., Secretary, Indian Railway Conference Asso-
ciation. '

5. Asa preliminary to their deliberations the Committee have decided to
invite the opinion of Local Governments and Administrations, Railways, and
Chambers of Commerce and other public bodies who may be interested in this
question on the form, construction and application in practice of the Risk Notes

. {with the permission of His Excellency the Governorin
1n use at present, and I am to ask that His Honour the Lieutenant-Gover-

Council) . R the views of the Local Government
~5or~ the Committee may be favoured with —ho vicws of vour Association  on the
your views

subject of their terms of reference.

4. T am to say that while it is the intention of the Committee to review
all the existing forms of Railway Risk Notes, representations which have
been received by the Government of India from time to time in connection
with this matter have been concerned prinecipally with the following points,
and Tam to request that these points may receive your special consideration :—

(¢) Whether the principle of throwing the onus of proof on the con-~
sigpor in a claim for compensation arising out of the loss of goods
entrusted to a Railway Administration for carriage requires
modification. (This refers specially to the terms of Risk Note
Forms B and H).

(it) Whether the words loss, destruction or deterioration used in the Risk
Note Forms should be altered or added to or defined in such
a manner as to secure for the consignor the right to compensation
(for the loss of the whole or part of the consignment) for the
above arising from the wilful neglect or criminal acts of the
servants of the Railway Administration.

5. Tam to add that the Committee propose to meet in Simla during the
first week of June, and to request that observations or suggestions on the subject.
of this letter may be addressed to the Secretary, Railway Board, so as to reach
him not later than the 31st May 1922.

I have the honour to be,
SIR,

Your most cbedient servant,
Yours faithfully,

A. DUNCAN,

Assistant Secretary, Railway Boord.
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Index to replies received to Government of India (Railway
Board) letter No. 505-T.-21, dated 15th-17th April.

Serial No.
Tocal Governments, ete.~
Assam o 1
Bengal see tee . ws 1D
Bihar and Orissa v . 6
Bombay ... e ves e 25
Burma 10
Central India . . 18
Central Provineces .. 26
Communications Board, Punjab ... see T&8
Hyderabad res e 12
Madras rae . 30
Mysore .. 13&16
North-West Frontier ... . e 27
Punjab ess e vos oo 9 & 22
Rajputana e 19
United Provinces vee e .. 28
Ratlways—

Assam Bengal .. 61
Barsi ver . s e 46
Bengal Nagpur s vor . 83
Bhavnagar oo Yoo ree D8 & 62
Bombay, Baroda and Central India ... .. 35
Bombay Port see v B0
Burma * vee . 32
Catch . 56
Dholpur Bari e . .. 680
Dibru Sadiya 3
Eastern Bengal vor . 389
East Indian ver ... 51
Great Indian Peninsula e . e B2
Guzerat e e ., 88
Jodhpur Bikaner . v 40
Jorhat Provineial _— e s 4
Junagad ... 41
Madras and Southern Mahratta ... v s 87
Martin and Company " T . w49
MecLeod 2nd Company T . 48
Morvi - e cee e . b3
Mysore e T s e 16
Nizams es Cvee e B7
North-Western . v . 43
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Serial No.
Ratlways—contd.
Oudh and Rohilkband ... . “es PR ¥4
Rohilkund and Kuusaon res T . . 88
South Indian . ver ves w34
Udaipur Chitorgarh ... -1 |
Chambers of Commeree and Trades Association, ete.—
Agra Trade Association w88
Bangalore Trades Association .. 14
Bengal Chamber of Commerce o e H
Bengal National Chamber of Commerce e 90
Bombay Chamber of Commerce ... vee w. 85
Bombay Native Piece-Goods Assooiation w14
Bombay Presidency Trades Association . b
Bombay Shroff Association e 96
Burma Chamber of Commerce we 13
Calecutta City Flour Mills e .. 65
Caleutta Trades Association ... 08
Central Provinces and Berar Miniog Association .. 106
‘Cochin Chamber of Commeree . e 82
Coconada Chamber of Commerce = ... . 91
(+hee Bazaar Association, Bombay ... .. 87
Grain Merchants’ Association, Bombay e 92
Grain Merchants’ Association, Ahmedabad .97
Indian Merchants’ Chamber and Bureau, Bombay . 89 & 103
Indian Mining Association, Caleutta e 16
Indian Mining Federation, Caleutta v I8
Indian Piece-Goods Association, Caleutta . e 72 & 107
Indian Tea Association, Assam Branch ... 2
Indian Tea Asscciation, Burma Valley Branch ... 5
Karachi Chamber of Commerce . ... v 7
Madras Chamber of Commerce e 19
Madras Trades Association .. 86
Maskati Cloth Market Association ... e 95
Mercantile.Association, Ahmedabad . 99
Merchants’ Association, Viramgam .., .. 98
Mill Owners’ Association, Bombay ... e e 98
Mysore Chamber of Commerce ... e vor o 100
Punjab Chamber of Commerce, Delhi o ves . 83
Punjab Trades Association, Lahore ... ses ves s G3
Rangoon Trades Association vee vos .. 67
Southern India Chamber of Commerce oo . 108
Turner Morrison and Company .“e oo oo e 102
Taticorin Chamber of Commerce .. vee oo we 84
United Provinces Chamber of Commerse, Cawnpore we 11

Upper India Chamber of Commerce, Cawngore ... eos we 04
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Replies received from Local Governments to Government of India’s
letter No. 505-T.-21, dated 15th-17th April 1922.

Letter No. 2848-B.-Rys., dated Shillong, the 26th May 1922.
From—Mz. O. H. DesexyE, Officiating Secretary to the Government of Assam,

To—The Secretary to the Government of India, Railway Department (Railway
Board), Simla.

Revision of Railway Risk Notes.

With reference to your letter No. 505-T.-21, dated the 15th-17th April

1. Letter* No. 131, dated the 11th May 1922, ) . .
From the Sceretary, - Assrm 1922, on the above subject, I am directed

*Serial No. 2. ?ranch, Indian Tea Associa- by the Government of Assam to forward
100. . . q . .

S. Tettert No. T.73-274-G., dated tho 10tk herewith, for th? information o.f the Rail-
May 1922, from the Agent way Board, copies of the marginally noted

{Berial No. 3. ard General Manager, Assam .
Railways and Trading Cow- letters on the above subject, and to say

pery, Limited. that there is much to be said on both
8. Letter] No. 5028, dated the 13th-15th May . .

! 1923, from the  Manager, aspects of t.he question but that this Gov-

t8eriai No. 4. Jorhat Provincial Reilway.  ernment is in general agreement with the

4 Letter§ dated the 18th May 1922, from OPpinions expressed in the Secretary of the

the Secretary, Surma Valley . s TS
eriiNo. 5, Branch. Indiun Toa Associs. Assam Branch Indian Tea Association’s

tion. letter No. 131, dated the 11th May 1922,

Copy of letter from the Secretary, Assam Branch Indian Tea Association, to
the Secretary to the Government of Assam n the Public Works Depart-
ment, No. 131, dated the 11th May 1922.

I am directed to acknowledge receipt of your letter No. 2424-25-B -Rys,,
dated the 29th April 1922 and its enclosure on the above subject and asking
this Association’s views thereon.

I am to inform you that it is considered the time has arrived for a drastic
revision of Railway Risk Notes in favour of consignees and consignors.

From Press accounts of the recent Railway Commission Report it appears
that, commenting on Risk Notes, the Commission stated the Railway Companies
took no trouble over goods despatched at owner’s risk, that the Committee had
found difficulty in tracing records of goods so despatched and that they had
concluded therefore that in many cases entries in connection with such consign-
ments were not made in the companies’ books. They also stated that it was a
curious fact that there were seldom claims in respect of goods consigned at
Railway risk, and that the reason given in the evidence for this was, that these
consignments were carefully checked and watched, which procedure was not
adopted in connection with consignments at owner’s risk, and that consignors
realizing the practical impossibility of suoceeding in their claim seldom com-
plained of their loss.

Under the above circumstances it must be admitted that thieves know very
well they can steal goods carried at owner’s risk with little chance of detection,
On the Dibru-Sadiya Railway tea is only carried at owner’s risk, with the result
the Railway can lose 99 per cent. of a consignment and be immune from claim,
unless the consignor can prove wilful neglect on the part of the Railway, which
is practically impossible.

It is considered the onus of proof that the goods are properly handled
and accounting for their loss should be on the carriers and that the ward
“ wilful ”’ should be omitted from the Risk Note ; also that all classes of goods
should be carried at owner’s risk when demanded by consignors.

195RB
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Having regard to the fact that Railways are now well paid in freights it
is considered no extra freight should be levied on revised Risk Notes.

There is no doubt that a great many cases of theft are due to loaded
wagons standing in sidings and stations for an unnecessary period, the obvious
remedy for which is for Railways to ensure their wagons are moved more
speedily and the delays mentioned do not occur.

Tt is considered that the present forms of Risk Notes protect the Railways
from consignor and consignee’s claims and that until these forms are remedied
no Railway is likely to take serious steps to see that consignor’s goods are
safely stored on delivery to the Railway, carried in theft-proof wagons in the
charge of honest Railway servants, and delivered intact.

In conclusion I am to observe that reasonable protection to the public from
theft on Railways will probably help to reduce prices.

Copy of letter fromthe Agent and General Manager, Assam Railways and
Trading Company, Limited, to the Secretary to the Government of Assam
in the Public Works Department, No. T.-73-874-G., dated the 10th May
1922

Revision of Railway Risk Noles.

With reference to your No. 2421=23-B.-Rys. of the 20th of April 1922, on
the above subject, I have the honour to observe as follows :—

Goods shipped at Railway Risk incur the payment of such freight rates
as will cover the Railway’s liability to pay compensation claims for losses
ineurred during the Railway’s baileeship of the goods in question. To extend
trade, a rate of freight was called for much lower than that existing, and the
Owner’s Risk rate was evolved.

Before contracting to carry goods at this reduced rate, the Railways
naturally laid down certain conditions to govern the new practice, embodying
those conditions in the Risk Notes now under consideration.

Fundamentally it must be conceded that the Railways were distinctly
within their rights in formulating these conditions. It follows, therefore, that
any person electing to forward his goods under these expressed stipulations
accepts them in full. That being conceded, why find fault with them? It is
my settled conviction that the reason lies primarily with the shippers them-
selves, and only in a minor degree with the Railway Companies.

The principal cause of trouble lies in the following clause : “‘ agree and
undertake to hold the said Railway Administration and all other Railway
Administrations working in connection therewith, and also all other Transport
Agents or carriers employed by them respectively, over whose Railways or by
or through whose transport agency or agencies the said goods or animals may
be carried in transit from————=Station to Station harmless and
free from-all responsibility for any loss, destruction or deterioration of, or
damage to, the said consignment from any cause whatever except for the loss
of a complete consignment or of one or more complete packages forming part
of a consignment due either to the wilful neglect of the Railway Administra=
tion or to theft by or to the wilful neglect of its servants, ”’ etc., ete,

If the shipper accepts the above conditions he should protect himself and
his consignee by taking such precautions as may reasonably ensure his goods
safe transit notwithstanding the severity of the terms agreed to. But he
frequently does not. He sends machinery in cases which fall to pieces when
turned over, bales of cotton goods in old gunny cloth sewn with different sorts of
twine, fruit in baskets covered with gunny s0 loosely sewed on that a hand can be
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inserted to extract the fruit with very little trouble, and stores in boxes often old
and improperly nailed down, with or without wires which when they are present
are often so ineffectually secured as to be utterly useless; all the above not only
prove gross carelessness on the part of the shipper, but. constitute a premium on
dishonesty. '

On the other hand, if Railways refused to accept all articles insufficiently
or indifferently packed, only taking over those properly protected and admit-
ting liability solely for proved “misconduct” on the part of their employees,
I see no reason why the main conditions of the Risk Notes should not remain
as at present.

“ Misconduct ”’ would appear to be incontestible where tampering with a
package is evident. Open delivery should then be given and compensatiou
paid if a shortage of the contents be proved.

Copy of letter from the Manager, Jorhat Previncial Railway, to the Secrelary Serial No. 4.
to the Government of Assam in the Public Works Department, No. 5028-
XX-10, dated the 13/15th May 1922.

Modification of Risk Notes.

With reference to your Memorandum No. 2421-23-B.-Rys., dated the 29th Jorhat
April 1922, T have the honour to state that in my opinion Risk Notes * B ” Railway.
and “H” require a little modification as explained hereafter, others may

remain as they are.

The loss to a consignment generally occurs through the negligence on the
part of senders in bad packing in which case pilferage and destruction or de-
terioration must take place.

In the risk note forms the word ‘neglect’ should be substituted by
* misconduct’ and tle clause of one or more complete packages forming part
of a consignment may be substituted by ¢ part of aconsignment’, thus allow-
ing the consignees some advantage in a claim for compensation.

The onus of proof should lie with the consignor or consignee,

The words °loss, destruction or deterioration ’ may be followed by the
words damage, misconveyance, misdelivery or detention of goods.

I should say that nothing in the above condition exempts the carriers from
any liability they might otherwise incur in the following cases on pilferage,
non-delivery or misdelivery—

(i) Non-delivery of any package fully and properly addressed unless such
non-delivery is due to accidents to trains or to fire.

(¢7) Pilferage from packages of goods protected otherwise than by paper
or other packing easily removable by hand provided the pilferage
is pointed out to a servant of the Company on or before the
delivery.

(é¢3) Mis-delivery where goods fully and properly addressed are not
tendered fo the consignee.

Copy of letter from the Secretary, Surma Valley Branch, Indian Tea Associa- Serial No. 5.
tion, to the Secretary to the Govermment of Assam in the Public Works
Department, dated the 18th May 1922,

Revision of Railway Risk Notes.

In reply to your letter No. 2424-25-B.-Rys., dated the 29th April, I am Indian Tea

directed to say that this Branch of the Association are of opinion that ;— Association,

(1) Railway Risk Note Form B should be amended to admit of the Braneh. =

Consignee receiving compensation for loss incurred by pilfering
from packages in transit,



Serial No. 6,

Government of

Bihar and
Orissa.

Serial No. 7.

Communica-
tions Board,
Punjab.
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(2) and to point out that in spite of sealed wagons, it is almost impos-
sible to import rice from Chittagong to the tea districts without
serious loss to the importer en route, which is rarely made good
by the Railway Company.

No. T{—IEI%L_E{C-Raﬂway, dated Camp Ranchi, the 27th May 1922,

From—Mr. C. B. MeLror, Offg. Secretary to the Government of Bihar and Orissa,
Public Works Department,

To—The Secretary, Railway Bdard, Simla.
Revision of Railway Risk Note Forms.

With reference to letter No. 505-T.-21, dated the 15th-17th April
1922, from the Railway Board, on the above subject, I am directed by
His Excellency the Governor in Council, to say that the universal opinion
expressed by the many officials whose views were obtained is that the
wording of the present risk note forms is unduly in favour of the Railway
Administration. It is considered that the issue of a railway receipt is sufficient
acknowledgment that goods, as described in the receipt, were accepted
by the Railway, and that the onus of proof should therefore be with the Railway
and not with the consignor.

Under existing conditions a consignor has the utmost difficulty in obtain-
ing any compensation for Joss.

2. It is further recommended that the words ““ loss, destruction or deter-
ioration ” should be so modified that a consignor should be secured against
the loss of a part of a consignment and that the Railway Administration need
onlydbe secured against loss or deterioration due to unforesecen events or
accidents.

No. 398-C.B., dated Lahore, the 30th May 1922,
From—=The Secretary, Communications Board, Punjab,

To—The Secretary, Railway Board, Simla.

With reference to your letter No. 505-T.-21, dated the 15th-17th April
1922, to the address of the Secretary to Government, Punjab, Public Works
Department, Buildings and Roads Branch, I have the honour to forward you
direct to save time a copy of a report* on
the subject by a sub-committee of my

‘ ) Board, and to say that the President of
the Board does not wish to make any comments.

# Serial No. 8.

2. T have also to forward for the information of the committee which is now
eitting on the subject of Railway Risk Notes, a copy of the Proceedings of
the Institute of Transport for March 1922 (return requested) and to . say
that the President of this Board suggests that the papert on Transport Law on

+ Not printed page 132, may interest members of the
committee, who have not possibly seen it.

e et———————a
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Report of a Sub-Committee of the Pwijab Communications Board apypointed Serjal No. 8.
by the President under Rule 4 (f) of the Rules of Business of the Board Sub-Com-
to advise on the matters dealt with in Government of India letter No. 506= }‘,ﬁug‘.“b
T-21 of 15th-17th April 1922. . ‘ Communica-
' , : Present. : tions Board.
Mgr. B. A. Scorr, O.B.E., M.L.C., Director of Industries, Punjab, in the
‘ Chair.
Mgr. J. H. Caasg, Deputy Troffic Monager, for Agent, North Western
Railway.
RAo BAHADUR.CHAUDHRI LaL Cranp, O.B.E., of Rohiak.
Co-opted.
Lara Muik RAg BEALLA, Managing Director, the Punjab Co-operative
Bank, Limited, Lahore.
Secretary. .
~ Mr. K. G. MITCHELL.
(LAaLA RArtaN CHAND, Member, and MR. W. HarL, Co-opted could mnot
attend.)

Report of the Committee.

‘We held a meeting on Tuesday, the 16th May, 1922 at 10-30 A.M. in the
Committee Room, New Council Chamber, Lahore, and have to report as
follows :—

' 1. With respeet to the query in paragraph-4 (1) of the Government of
India letter we think that as a general rule in a claim for
compeusation arising out of the loss of goods entrusted to
the Railway Administration, the onus of proof should remain on
the consignor. But we would suggest that the provisions of risk
note Forms B and H should be conditional on a reasonable period
of transit.

9. We think that the term * running train ”’ should be more clearly
defined to the public so as to leave no room for any misconcep-
tion as to its meaning. : :

3. With respect to paragraph 4 (74) of the Government of India letter,
we do not see how any alteration to the words * loss, destruction
or deterioration ” used in risk notfe forms can secure for the con-
signor, a right to eompensation as suggested. But we under-
stand that there is @ general wish that the liability of the Rail-
way Administration under risk note Form B should be extend-
ed to cover losses in_ weight or bulk and not be limited to
total losses or loss of complete packages. This matter will no
doubt be considered by the committee appointed by the Gov-
ernment of India, with special reference to the possible dis-
vroportionate increase in the number of claims preferred, and
to the possible enhancement of owner’s risk rates.

4. It has been suggested to us that the note at the foot of the risk note
form dealing with the vernacular translation on the reverse in so
far as it disclaims all responsibility for the correctness of that
translation is regarded with suspicion, we feel that there should
be no objection to deleting the words *“ and the Railway Admi-
nistration accepts no responsibility for the correctness of the
vernacular translation.” The amended form of this foot-note
would not in our opinion be open to objection. ’

5. In conclusion we wish to state that owing to the short notice given

" wehave teen unable to devote to the subject the time and study
which its importance requires. S
(8d.) E. A. Scorr, Chairman,
' J. H. Craasek.
5 Muik Rau.
" K. G. MiTcaELL, Secretary.

Note by Rao Bahadur Chaudhri Lal Chand.
I disagree with paragraph (1) above. I hold that in the first instance
it should be for the Railway Administration to prove that the loss, ete. was not

due to want of proper care on its part.
'With the rest of the findings of the Committee I agree.

(8d.) LAy Cuanb,
198rB
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No. 102-G.8., dated Simla, the 2nd June 1922,

From~-Mz. V. Staintow, Offieiating Secretary to Government, Punjab, Public Works
Department, Buildings and Roads Braneh,

To--The Secretary to the Government of India, Railway Board.

With reference to your letter No. Tﬁfﬁs ,-dated 17§-th April 1922, dealing

with the question of the revision of Railway Risk Notes, I have the honour to
remark as follows :—

(1) Whether the principle of throwing the onus of proof on, the COnSIgnor. m e
claim for compensation arising.out of loss of goods entrusted to Ralway
Administration for carriage requires modifications %

Tt has been recently held by the Legal Adviser of this Government that
unless the consignor despatches goods at owner’s risk in deliberate contraven-
tion of the consignee’s order to despatch at railway risk the consignee is un@er*
all circumstances bound to pay the consignor according to the railway receipt
fot the goods despatched. It will thus be seen that the consignee, when it is a
Government Department, must make the claim against the Railway for com-
pensation, no matter who the consignor is. :

Now in the case of a commercial or public consignee not receiving proper
consideration to a claim within a reasonable time he can always have recourse
to the law courts for recovery of damages, but a Government Department con-
signee cannot do so and is bound to give a credit note for the full amount of the
railway charges to the railway no matter whether the consignment is short or
damaged. Tt is then for that Government Department to put in a claim to the
railway Traftfic Manager (Claims) for compensation in the case of any loss or
damage but when such claims have been made it has invariably been found that
excessive delays occur, as this Government has many claims still outstanding
of many years duration. '

There should be no differentiation in the treatment of claims as instituted
by the public or a Government Department.

~ The principle of throwing the onus of proof on the consignee (a Government
Department) is not at all satisfactory and this Government would therefore re-
commend that where there is any shortage or any diserepancy of any sort in
the delivery of goods to the Department by the Railway that full credit note
should be issued by the Department with the words in red ink thereon ‘¢ under
protest,”’ and that a full detailed report of the reasons of the protest should be
attached 1o the credit note. It shouldbe laid down in the Railway Rules that no
credit note ¢ under protest ’’ should reach the head offices without the explana-
tory note attached to it ; also that the debit for this credit note cannot be raised
by the railway Audit Department against the other Government Departments
until either the protesting Department withdraws its protest or until a decision
hai been given by some third party nominated to aet as arbitrator in the dis-
pute.

It is considered essential that some onus of proof be thrown on the Railway
Department to prove that the objections raised by the consignee are unjustifiable.
It 15 too much to expect a consignee to have to prove his cases where a consign-
ment has had to be carried on more than one Railway. The Railway as carriers
must bear the consequences of the action of their agents and it is only right, that
the onus of proving that the damage or loss was beyond their control, must rest
with them and not with the consignee who cannot have facilities for proving
how and where the loss or damage occurred.

(2) Whether the words ‘“ Loss,”” *“ Destruction >’ or *“ Deterioration ’’ used in
the risk note forms should be altered or added to or defined in such a manner
as to secure for the consignor the right to compensation (for the loss of
whole or part of the consigwment) for the above arising from the wilful
neglect or criminal acts of the servants of the Railway Administration

As regards ‘‘ Loss and Destruction * it is reasonable to expect the Railway
Department who receive payment for the carriage of stores that they be for-
warded to their destination safely and in case they do not the Railway Depart.
ment should compensate the consignee for loss or damage to the articles whether
these be consigned under a risk note or otherwise, '

. As regards ‘¢ Deterioration ! the case is not so very pressing as in case an.-
article has deteriorated in transit it will be easy for the consignee to prove his
claims from the state of the article on arrival.
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This Government, however, takes exception to the use of the word * wilful.”’
This word should in its opinion be entirely eut out from the Risk Note Form.
By the use of =uch word the same unsatisfactory situation of throwing the onus
of proof on the consignor is again arrived at.

As an instance of the difficulties experienced in proving wilful negleet a e, Not printed.
capy of a report from a Punjab officer * is attached.

The Punjah Government is conscquently of opinion that the word ¢ wilful 7’
should be omitted from the risk note entirely wherever it is now used.

Iurther this Government objects to the words ‘¢ any unforeseen event or
accident.”” 1t is held that a clever argument might be arranged to cover the deli-
berate organiscd robbery of a consignment as an unforeseen event or accident.
According to the literal words it is justly so.

These words should he changed to those used in the usual legal phraseos
logy of Insurances, e.g., derailment, collision, earthquake, lightning or the act
of God. This position as it stands now is quite inequitable.

Finally, it may be remarked that this Government is of opinion that if the
procedure 1eccommended in the former case (1) under consideration is adopted
many of the present unsatisfactory disputes regarding demurrage and wharfage
clarges would automatically disappear.  These questions do not come within the
scope of the present enquiry but it is cousidered necessary to note here the im-
provement in the side issues that wouid also oecur if the proposal is adopted.

Your letter under reply was oniy reecived by this Gavernment on the 20th
Aprii and consequently sufficient time nas not been available to make the detailed
enquiries into this very important qucstion which it would otherwise have
wished to make before replying in time w reach the office of the Railway Board
by 31st May.

It is possihle therefore that this (fovernment may have further remarks to
make which will be forwarded in due course. in the hope that they may yet be
recelved i time to lay betore the Counnnittee.

No. 361-M.-199-K., dated Maymyo, the 27th May 1922. Serial No. 10
Froiw—\W. Boora-GRAVELY, Esql, LC.3., Revenue Secretary to the Government of Burma,

Development Department, ) )
"To—Tle Seeretary to the Government of India, Railway Department (Railway Board).

Scpsecr.—Railivay Risk Note Forms.—Revision of

I am directed to invite a reference to Mr. Duncan’s letter No. 505-T.-21, Government of
dated the 15th-17th April 1922, and to forward for the information of the Rail-Burma.
way Board, a copy of a letter from the Seeretary to the Development Commis-
sioner, Burma, No, 330-6-1.- 27,4 dated the 17th May 1922 submitting the Deve-, .
lopment Commissioner’s views on the subjoct noted above. ) t Serial No. 11.

2. His Tlonour is inclined to agree with the Development Commissioner and
ﬁan 1t difficult to make further suggestions with any confidence. One proposal
which has heen put forward is that the risk on account of theft should extend
not merely to theft by railway servants and transport agents or carriers employed
by the !’ztil\\'a_\'s, but also to piltering of any kind. The added protection would
be justified on the ground that, except in some cases of thefts from running
goods 1rains, where goods are earricd in open trucks, the thefts must either be
committed by railway servants or with their connivanee or owing to their negli-
genee. It has always been His Honour’s impression that the railway authoritoies
arc somewhat supine in the matter of pillering from goods lying in exposed
goods-sheds or on plattorms, and within His Honour’s knowledge, discoveries
have more tlian once been made of thefts in gnards vans carried out by a con-
spiracy among raittway servants.  The whole svstem of insuranee in such cases
is, however, highly techuieal, hoth for marine and railway transport, and the
time given has not been sufficient for the thorough examination of the question
upon which only would Tis Honour be prepared to express an assured opinion.
3. With regavd to the letter to the Railway Board from the Agent, Burma
Baﬂways, No. 27-C.-24% dated the 17th Mav 1622, T am tosay that His Honour Serial No. 82
is unable to agree to suceestions (¢) and (d) contained in paragraph 2 of tha'c:t erial 2o 5%
letter, which «cem to him to extend uuduly the immunity claimed by the railway
autloritics. ' ’

4. T am to add that ITis Honcur heartily wel caminati
a ¢ ; 1ly welcomes the examination of
whole subjeet by a Committee. fhe
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Letter from J. F. Sheehy, Esq., 1.C.S., Officiating Secretary to the Development
Commissioner, Burma, to the Revenue Secretary lo _thg' Government of
Burma, No. 330-6-1.-27, dated the 17th May 1922.

Svssecr.—Railway Risk Note Forms—Revision of ——.

1 am directed to reply to your Development Department letter No. 66-199-K.
of the 3rd May 1922, in which you ask for the Development Commissioner’s views
regarding the revision of railway risk notes.

2. The officiating Development Commissioner has found it impossible in
the short time allowed to make any enquiries regarding the general feeling of
the public in Burma on the subject. His personal experience of sending things
by rail has been more fortunate than that of Mr. C. 8. Subrahmanayam, who
moved the resolution in the Indian Legislative Assembly on the 9th March 1922,
for the appointment of a Committee to consider the subject or of Mr. Seshagiri
Ayyar who supported him. In introducing his resolution Mr. Subrahmanayam
referred especially to Risk Notes A, B and H. Risk Note A is a note preseribed
for use when articles are tendered for carriage which are ecither already in bad
condition or so defectively packed as to be liable to damage, leakage, or wastage
in transit. Mr. Subrahmanayam remarked that the railways get notes in this
form signed by consignors even though the packing may be entirely sound.
This, however, does not constitute a defect in the drafting of the note hut an
abuse of the form of note itself. The remedy lies in the hands of the sender,
namely, to refuse to sign the note and to appeal to the higher railway authori-
ties if their subordinates decline to accept goods without the note being signed.
Risk Note B and Risk Note H are prescribed for use when the sender elects
to despatch at reduced or ‘‘ owner’s risk ’’ rates articles or animals for which
an alternative ‘¢ ordinary ’’ or ‘‘ risk acceptance ’’ rate is quoted in the tariff.
Risk Note H is a form of general agreement while Risk Note B is a form for
use with each special consignment.  Under both forms the consignor undertakes
to hold the railway company free from all responsibility for any loss, destrue- -
tion, deterioration of, or damage to, the goods consigned, from any cause what-
ever except for the loss of a complete consignment or of one or more complete
packages forming part of a consignment, due either to the wilful neglect of the
Railway Adminisiration, or to theft by or to the wilful neglect of its servants,
ete., with the proviso that wilful negléet shall not include fire, robbery from a
running train or any other unforeseen event or accident.

Mr. Subrahmanayam’s objection to this provision is that it lays the onus on
the consignor to prove the negligence of the railway company and therefore is not
according to the ordinary law. The answer to this objection is that in return for
this concession in their favour the Railway Companies grant a substantial redue-
tion in the charge for freight and that if a consignor of goods or animals desires
to hold the railway company responsible for loss, destruction, deterioration of,
or damage to, his goods or animals; he has the alternative in most cases of
sending them at railway risk. Any attempt to increase the responsibility of
railway companies in respect of goods carried at owner’s risk must inevitably
in the long run tend to enhance the rates of freight charged on such goods and
to decrease the advantage of the alternative tariff. .

3. The officiating Development Commissioner has not had time to stud
the various rulings given by the High Courts on the interpretation of the draft-
ing of the Risk Note forms and he has no suggestions to make for their amend-
ment so as to meet the objections raised by these rulings. No doubt in certain
cases a strained interpretation has been placed on the wording of the notes.
The Hon’hle Members of the Legislative Assembly who favoured that body with
their views on the subject of the iniquity of the present forms of risk notes seem
to have adopted the attitude of the man who purchases a cheap substitute for a
well-known article and then complains that the substitute is inferior. . They
have ignored the faet that the protection afforded to the Railway Companies
by these risk notes is merely the quid pro quo for a substantial reduction in
freight.

- 4. In conclusion I am to say that Mr. Keith’s answer to the two specifie
questions in naragraph 4 of the Railway Board’s letter No. 505-T.-21 of the
15th April 1922, is :

(¢) that the principle of throwing the onus of proof on the consignor in
a claim for compensation arising out of the loss of goods entrusted
to a railway administration for carriage requires no modification ;
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(ii) that the words ‘‘loss, destruction or deterioration ’’ used in the
Risk Note forms should not be altered so as to secure for the
consignor the right to compensation when these arise from the
wilful neglect or criminal acts of the servants of the railway
administration, unless the railway authorities are at the same time
empowered to refuse to accept goods insufficiently protected by
“packing and to charge higher rates.

No. 3530-P F.-7-22, dated Hyderabad Residency, the 30th May 1922. Serial No. 12,
Fromm—The Hon’BLE LIEUTENANT-CoLONEL S. G. Kyox, C.8.I, CIE., Resident at
Hyderabad,
To—The Seceretary to the Government of India, Railway Department (Railway Board),
Simla.
Railway Risk Note Forms.—Revision of ——.
With reference to Mr. A. Duncan’s letter No. 505-T.-21, dated the 15th-17th Resident at

April 1922, I have the honour to state that I have no observations or suggestions Evderabad.
to make on the subjeet of the revision of the Railway Risk Notes.

No. 118-T.-Enec.-1, dated Camp Mercava, the 29th May 1922. Serial No. 13.
Trom—The Hox’BLE Mr. W, P. Barron, C.S.I, CLE, LC.8, Resident in Mysore,
To—The Sescretary to the Government of India, Railway Department (Railway Board},
Simla.
Railway Risk Notes.

With reference to your letter No. 505-T.-21, dated the 15th-17th April 1922, Resident in
I have the honour to forward a copy of a letter* dated the 11th May 1922, from Mysore.
the Master, Bangalore Trades Association,.on the above subject, Serial No. 13,

2. The Mysore Darbar have not yet furnished me with their views. Their
reply will be forwarded on receipt.

3. T have no remarks to offer on the subject.

Letter from the Master, Bangalore Trades Association, Bangalore, to theSerial No. 14.
Colleclor, Civil and Military Station, Bangalore, dated the 11th May 1922.

With reference to your No. 2345 anent letter No. 505-T.-21, dated the 15th-Bangalore
17th April 1922, from the Government of India, Railway Board, Simla, to Local Trades
Governments and Administrations. Association.

The members of this association are of opixﬁon, that ¢“ owner’s risk ”’ puts
a premium on dishonesty, a condition which the public at large arc agreed, that the
railway appear unwilling to discontinune. We consider, that a fair average
charge should be levied, and that risk notes should be eliminated.

Every endeavour was made to send this reply as desired before the 10th
instant, but on account of the inclemeney of the weather, it was not found possible
to hold a meeting to consider the question.

Telegram No. 17-Tr., dated Darjeeling, the 5th June 1022, Serial No. 15.

From—The Seccretary to the Government of Bengal, Public Werks Department,
Railway Branch,

To—The Sceretary to the Government of India, Railway Department (Railway
Board), Simla.

Please refer correspondence ending your No. 505-T.-21 of 22nd May 1922, Bengal
revision of Railway Risk Notes. Bengal Government have no suggestion to Government,
offer or opinion to express having no practioal experience of cases arising out
of use of Risk Note Forms as at present in use.

198rB
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Serial No. 186, No. 129-T., dated Camp Mercara, the 2nd June 1922.

From—The Hox’Bte Mz. W, P. Barton, C.8.1.,, CLE.. 1.CS, Resident in Mysore,

MTo—The Secretary to the Government of India, Railway Department (Railway
Board), Simla. .

Resident in .. . .
Mysore. Revision of Railway Risk Notes.

:g:ﬁi‘} Ne. 1 In continunation of my letter No. 118-T., dated the 29th May 1922* T
) have the honour to enclose a copy of a letter No. 8736,+ dated the 26th-27th
May 1922, from the Mysore Durbar on the above subject.

Serial No. 17, Letter from the Secretary to the Government of Mysore for Railways,
Mysore, to the Secretary to the Resident in Mysore, No. 3736, dated the
26th-27th May 1922. |

Revision of Railway Risk Notes.

Mysore Rail- With reference to vour endorsement No. 3747-98-1905, dated 27th April

ways. 1929, T am directed tostate that the question of revision of the risk note
forms has been frequently considered by the Indian Railway Conference Asso-
ciation and it is the considered opinion of that body that under the conditions of
railway transport existing in India, it is not practicable to increase the liability
of railwaysin the case of goods carried at Owner’s Risk rates without substan-
tially inereasing the rates themselves. There is generally a very large diffe-
rence betweep * Railway Risk > and Owner’s Risk rates and the latter are
justified orly owing to the immunity from responsibility they secure for Rail-
way. By throwing the onus of proof on Railways their responsibility will be
considerably increased and to make up for this, railways will have to enhance
the rates which may react” on the volume of traffic and seriously reduce it in
some cases.

As regards the second point raised by the Railway Board, I am to state
that even under prescnt risk mote conditions Railways are not immune from
claims for loss, destruction, deterioration or damage when itis due to ¢ Wilful
neglect of the Railway administration or to theft by or to the wilful neglect
of its servants. ” , ‘

—————

Serial No. 18. . Ne. 1826, dated Indore, the 7th June 1922,

TFrom—Lizvrovant-CorLoNer D. B. BLakeway, CI1.E, I.A., Agent to the Governor-
General in Central India,

To—The Secretary to the Government of India, Railway Department (Railway
Boara), Simla.

Revision of Bailway Risk Notes.

Agent to Gov-

ernor-General I have the Lonour to refer to your letter No. 505-T.-21, dated the 15th-
in (g;ntra.l 17th April 1922, regarding the revision of * Railway Risk Notes ” and to say

that Darbars interested have not had time to reply.

9. As regards paragraph 4 of your letter my own comments are as
follows :—

Paragraph 4 (1).—The coniitiors of risk notes “ B and “ H” form a
special contract, altering the gereral liability of the railway com-
pany, and the fact that the consignor has to discharge the onus of
proof does not seem unreasonable when he wishes to make good a
claim based on the #liegation that his goods were lost within the
meaning of the special conditions. This principle merely repre-
sents the ordinary legal maxim that the onus of proof lies on the
party, who would fail in default of production of proof, and it is
not very clear to me why a consignor of goods by railway should
receive more favoured treatment.
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Paragraph 4 (it).—Any consideration of this question must also take into
account the principle that risk notes are documents containing
terms of a special agreement whereby the consignor, paying a
lower freight than be would otherwise be bound to pay, agrees to
hold the railway company free from the responsibility under which
it would otherwise lie for loss,” destruction or damage to goods.
His agreement amounts to a valid and legal contract and it
appears to me that an alteration of its terms in favour of the
consignor should carry with it a corresponding alteration of the
freight charge in favour of the railway company, where such
alteration of the terms is material, provided that the existing
conditions are not opposed to public policy. In the present
instance the argument appears to have considerable foree that the
omission to make all eriminal acts of the servants of the railway
(the Bombay, Baroda and Ceniral India railway risk notes “ B,”
“D”and “ H” examined by me include *¢ theft”” only) a legal
basis for a claim by a consignor runs counter to the public
interest and is opposed to public policy. Criminal acts, being of
a nature which cannot be foreseeit, can neither be condoned or
anticipated as part of a reasonable contract, and should not be
excluded in the case of “risk notes” from forming causes of
action on which a consignor can sue. -In addition their inclusion
will render it a matter of dircet pecuniary interest to the company
itself to supervise strictly its own subordinates and to deal effec-
tively with those whose characters are suspect.

No. 1062-S., dated Mount Abu, the 8th-June 1922, Serial No, 19.

Fron—Mru. H. J. Orrenant, Sedretacy to the Hon’ble the Agent to the Governor-
General, Rajputana; in the Poblic Works Department, Mount Abuq,

To—The Secretary to the Government of India, in the Railway Deyartment
{(Railway Board), Simla, :

Revision of Railway Risk Note Forms.

With reference to letter No. 505-T.-21, dated the +3th April 1922, The Hon'ble
from the Government of India in the Railway Department (Railway Board), I 21':2 égg::nfﬁ
am directed to say that in the opinion of the Hon’ble the Agent to the General, Raj-
Governor-General, Rajputana, and Chief Commissioner, Ajmer-Merwara, aputana.
revision of the Railway Risk Note Forms is necessary. The burden of proving
wilful neglect on the part of the Railway Administration or its servants, or of
theft by anybody should not be thrown on the owrer or consignor of goods as
he has no control over or access to goeds after they have bLeen made over for
booking. It should be for the Railway Administration to prove that the loss
occurred in spite of their care and caution, if they desire exoneration from res-

pousibility.

2. Mr. Holland further thinks that the roles regarding booking of
Consignments at ' Railway Risk ” should be made less stringent, and that
reasonable facilities should be afforded for such booking.

It is understood that in the case of parcels containing perishable articles,
such as fresh fruits, vegetables, fish, sweets, etc., the Railway Administration
takes no responsibility for any shortage in the contents, except for the loss of
a complete parcel, and although such parcels frequently reach the consignee
with the greater portion of the contents pilfered, the Railway cannot be held
liable for the loss in any way. 1 am to suggest that if possible steps may be
taken to impose on the Railway Administration reasonable responsibility for
delivering perishable parcels in good condition.

3. With regard to definition of the words “ Loss,” ¢ Destruction *’ or
« Deterioration ” used in the Risk Note Forms, I am to say that these terms
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should be so defined or altered as to secure for the cousignor the right to com-
pensation for Joss occasioned by the wilful neglect or criminal acts of the ser-

vants of the Railway authorities.
Members of the Commercial Community in Ajmer-Merwara who were

consulted on the subjeci agree in these views, and I am to enclose for the
information of the Committee copies of two of the opinions received. That

. from Mr, Shiam Lal of the Bharat Beopar Company alleges extensive abuse

of the Risk Note Form A, consignors being forced to sign it to secure despatch
even when the goodsare handel over securcly packed and in good condition.
The Commissioner, Ajmer-Merwara, reports that he has heard similar com-
plaints from others also. -

Enelosures—
Letter dated 9th May 1922 from Rai Sahib Pandit Chandrika Pershad.¥®

Letter dated 10th May 1922 from Pandit Shiam Lal, Bharat Beopar Company¥
Ajmer.

Copy of letter, dated the 9th May 1922, from Rai Sahib Pandit Chandrika
* Prashad, to the Commissioner, Ajmer-Merwara.

® v
In reply to your letter No. 6919-23, dated 3rd May, I beg to offer the

~ following remarks :——

In the case of Risk Note forms B, D, G and H the burden of proving
wilful neglect on the partof the Railway Administration or its servants, or
theft, ete.,, by anybody should not be thrown upon the owner or consignor of
goods, as he has no control over, or aceess to goods after they leave the book-
ing station. I would invite attention t5 the recommendation made in 1903
by the late Sir Thomas Robertson, Special Railway Commissioner, that the
Risk Note Forms in use in India should be assimilated to the forms in use in

‘Eugland, where the Railways are not exempted for the wilful acts of their own.
“servants. From the recent report of the Indian Railway Police Committee,

it will be observed that the practice of the Indian Railways repudiating liabili-
ty under Risk Notes encourages thefts of goods and of [ruit parcels especially
by railway servants. In my book *“the Indian Railways” (recently published
at the Mission Press, Ajmer) I have referred to this matter at pages 473-74.

As regards forms A and C, T would remark that the Railways at times
take advantage of their strong position and compel people to sign these forms.
When a consignment is brought, for despatch in a defective packing or bad
conditicn, the consequences should be clearly pointed out to the owner, in
which case the latterr would rectify the defect rather than run the risk of bear-
ing the cost of loss or damage in transit. :

By using open wagons where covered stock should be used, the railways
shift their responsibility on the shoulders of the public. It is the duty of
railways to provide proper wagons for the traffic. Iorm C should not there-
fore be forced upon the people. '

Your letter reached me only last evening and I am sending this reply by
the return mail.

Copy of letter, dated the 10th May 1922, from Pandit 8iam Lal Bhargava,
Agent of the Bharat Beopar Co., Limited, djmer, to the Commissioner,
Ajmer- Merwara.

I beg to acknowledge the reeeipt of your letter No. 6919-23-XXVIII-38,
of the 3rd May 1922, and beg to state that the Railway Risk Note Forms refer«
red to therein have hitherto been a source of great trouble to the trading coms
munity and it is now hoped that sincs the Government has taken the matter
into its hands, their grievances will be mostly redressed.
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‘Whernever goods (bale, package, case, or bag) are presented for booking
at the railway stations, the railway officials do not like to book them at the
railway risk but ask the consignor o execute risk note form A and if persist«
ently asked by him to send it at the railway risk, they place difficulties in
his way and generally refuse the goods under some oral pretence but do not
give any written objection although its condition is good and it is securely
packed. There are numerous instances in which the bales packed by the mills
and machine presses were presented at the railway station for being booked at
the railway risk and they were not accepted.

It may be needless to state that the goods are despatched whenever there
is demand and in such cases the consignor cannot detain the gopds but has to
send them anyhow or other and since a reference to higher authorities causes
delay, lie has to execute the risk note form A and when this is done, the rail-
way officials pass any or more of the following remarks in the railway receipt—

“ Insecurely packed, defective packing, bad packing, loose, etc., ete.”

in spite of the fact that the consignment is securely and strongly packed.
These remarks are objected by the consignor but the railway officials do not
pay ary regard or attention over the cries of the public and carelessly throw
away the railway receipts. The poor consignor has no other alternative but to
leave the goods at the mercy of the railway officials, who either knowingly or
carelessly handle it in such a way that it is very difficult to its being delivered
at destination safely without its contents being pilfered or damaged.

By execution of the risk note form A the railway servants take undue
advantace because they know that if any damage or loss is caused to the con-
signment the railway is not responsible therefor and thus the public has to
incur heavy losses.

In fact such an execution'of risk note forms is but an abuse as it was
while legislating never intended that the railway administration would allow
the goods being roughly handled or pilfered and could not be liable for any
loss or damage incurred in transit and while it was in their custody.

In the cases of other risk note forms, it is often experienced that the rail-
-way administration take very littls care of the goods which a common carrier
would take of his own and they make themselves harmless and free from res-
ponsibility on the strength of their risk note forms only.

Properly speaking, the execution of these risk note forms does not make
any saving to the public as they have to suffer much on account of the goods
being pilfered and damaged in comparison with the little amount for difference
in freight.

Hitherto the onus of proof lay on the o0wner and not on the carriers, while
properly speaking it should entirely rest with the carrier as to how, when and
where the loss or damage oocurred as the carrier is always with the goods and
not the owner, who cannot at present naturally preve his case.

, The words ‘‘ loss, destruction or deterioration’ used in the risk note forms

have not been explained in the Railway Act and I think it should be done now.
These risk note forms should be modified in such a way as to bind the railways
actually to take care of the goods as a man of ordinary intelligence and capabi-
lity would take of his ownin which respect the carriers hitherto have been found
negligent and evasive,

The railways shonld be made liable for loss or damage, destruction or deteri-
oration in all cases in which they cannot sufficiently prove that they have
taken proper care of the goods.

In cases of packages or articles which are actually defectively or loosely
packed, the railways should not accept them unless the consignor presents them
*duly bound or packed or unless he executes a risk note form making the carrier
harmless of any damage or deterioration caused thereto in trarvsit on account of
defective or lcose packing.

I have consulted several leading merchants in this behalf and they all
agree with me,

198BRB
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No. 189-G. 8., dated Simla, the 18th June 1922,
From—Mr. V. Staintow, Offg. Secretary to Government, Punjab, Public Works
Department, Buildings and Roads Branch, ‘
To-—The Secretary to the Government of India, Railway Board, Simla.

In continuation of this office letter®* No. 102-G.S., dated the 2nd June
1922, on the subject of the revision of
Railway Risk Notes, I am directed to
1. Letter No. 428-P., dated 17th May 1922, from " : 2 -
Surperintending Engineer, 2nd Circle. Serial No. 3. fOI Wal‘d f()I‘ the 1nf0rmatlon of the Com
mittee a copy of the correspondence noted
2. Letter No. 2817, dated 19th May 1922, from . th o hiel - )
the Superintendent, Central Workshops Division, ln' € margin, whichh expresses the views
Amritsar. Serial No. 24. of the officers concerned on the subject. -
2. T am to add that this is but a few of the complaints received from the
executive officers, and bas been forwarded as it best embodies the general
feeling of the executive officers and of the lLocal Government itself in the
matter.

* Serial No. 9.

Copy of Memorandum No. 428-P., dated 17¢h May 1922, from Superintending
Lngineer, Second Circle, to the Secretary to Government, Punjab,
Public Works Department, Buildings and Roads Branch, Simla.

Revision of Railway Risk Notes,

Reference :—Seoretary’s endorsement No, 1376-G., dated 4th May 1922,

I regret the delay in replying, and even now can only offer the following
rather superficial remarks on the Railway Risk Notes now in use.

General.—~The foot-note on most of the Forms seems uncalled for., Surely
a Railway Administration should be able to render the English torm correctly
into the vernacular of the people for whom it caters. .

- Form A.—In theory the conditions are far too favourable for the Railway,
and the public is largely at the merey of a Booking Clerk to say what consti-
tutes “ bad condition ” or “ liahility to damage, leakage or wastage in transit,
At Lahore the other day the clerk refused to book at Railway Risk for me
the wooden framework of a newar bed on the ground that it was in  bad condi-
tion, ’ although it was tied together with rope and then sewn up in sacking,
I think fuller definition is required.

I also understand that at some stations there is no means of checking the
weight of heavy consignments, and in such cases the consignee is compelled
to accept the weight entered in the railway receipt as correct. This is not
fair. If, when requested to do so, a Railway Administration is not prepared
to verify the weight of a consignment, entrusted to it for transportation at
Railway Risk, before delivery to the consignee, it has no business accepting
the consignment for transportation at Railway Risk.

Form B.—A plea of “robbery from a running train ** should not absolve a
Railway Administration from respounsibility.

Copy of a letter No. 2847, dated 19th May 1922, from the Superintendent,
Central Workshops Division, to the Chief Engineer, Irrigation Works
. Punjad.

b4

With reference to your endorsement No. 012-8.1., dated 10th May 1922,
I have the honour to say that as a vesult of constant dealings with the railway
for the carriage of goods, I very strongly hold the opiunioii that the Railways
should’ be required toaccept their full responsibilities as Common Carriers and
should not be allowed to contract out of the same by the nse of these so-called
Risk Notes. The sole object of these Risk Notes is not to benefit the public
but to relieve the railway administration of responsibility which they should not
be allowed to sbirk. From whatI hear, I fear consignors are frequently
called upon to execute these risk notes when they would prefer not to do so, by
the placing of difficulties in their way. I had a case myself recently where I
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had a quantity of oil to despatch. Tt was tightly soldered in tins and tle tins
packed in cases, but the railway refused to accept it without the exceution of a
risk note. I do not consider that they should bave the opticn of refusal in
this way so long as thetins were yroperly closed and packed which was the
case. 1 refused to sign the note and they have refused to book the goods
although I was prepared to pay passenger train rates to get the goods away
promptly. If this is forced upon a Government Department, what chance has
a private person to resist such pressure when he must despatch his goods. He
is forced reluctantly to take the risk himself.

When goods are lost in transit and it is constantly happening, every
possible resistance is given to the settlement of claims.

Tt would appear in regard to these risk notes that it has been the policy of
Government to protest the Railway, a department of itself ; whercas the true
function of Governmeut would appear to protect the interests of the public as
ia the ease in Great Britain where the Railways are not allowed to evade their
responsibility as common carriers.

If the railways were not allowed to issue these risk notes they would have
to face the losses for zoods stolen and damaged, a fuct which would be likely to
cause the Railway Administrations to take adequate steps to protect the goods
entrusted to them. That the steps hitherto taken are inadequate is proved by
the frequency with which loss is experienced.

With special refirence to forms “B” and “H,” the general principle of
throwing on the consignor the onus of proof that loss of goods is dus to
“ wilful neglect ” is entirely wrong. The fact that goods are not delivered or
are damaged should 7pso facto be sufficient proof. How is it possible for the
consignor to produce the proof regarding something done at a remote distance
or at a place and at a time when ‘ueither he nor his agents could possibly he
present. It is requiring the impossible, and the obvious intent is to make it
impossible for the consignor to obtain redress.

In general business the consignor naturally takes up the attitude that his
personal responsibility ceases when he Lands the goods in proper condition to
the railway. As to the consignee he is forced to accept the risk although
possibly the Risk Note was executed without his knowledge or consent because
the railway booking clerk refused to hook the goods otherwise. I have repeat-
edly had lesses because goods have been sent to me at owner’s risk although I
did not desire the risk.

For the above reasons I would wish to cut out the use of the Risk Note
entirely.

If Risk Note regarding damage or deterioration due to exposure is
to be allowed to be issued at all, I would remove the word *loss” from
it which is interpreted to cover theft or non-delivery. The liability for
loss by thelt or non-delivery should in every case rest on the railway who have
been entrusted with the goods.

Letter No. S.-149-Ry., dated Poona, the 13th June 1922.

From—K. S. Frawt, Bsq., B.A., L.C.E., Acting Joint Secretary to the Government
of Bombay, Public Works Departmeut,

To—The Seccretary to the Railway Board, Simla.

Ruilway Risk Notes.
With reference to your circular lotter Mo, 505-T.-21, dated 1%th April
1922, I am directed by the Governor in Council to offer the following remarks.

2. Tho subject of railway Risk Notes was placed before the Advisory Coms
mittee for consideration at a meeting held on 10th May 1922,

3. To take first Risk Note Form B, T am to observe that it is so worded
that disputes as to its exact meaning might easily arise.  Ore member of the

Serial No. 25.
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Government.
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Commiltee has written a note, part of which is based on the assumption that
Risk Note Form B exonerates the Railway Administration for loss, destrnction,
deterioration or damage, even when these are due to the wilful neglect of the
Railway Administration or to theft by railway servants or to the wilful
neglect of railway servants, so long as there is not the loss of a complete
consignment or of complete packages forming part of a consignment. The
wording of Risk Note Form B seems to support this assumption and if the
assumption is correct, then the system of working these Risk Notes provides
a direct incentive to wilful neglect and dishonesty on the part of Railway

servants. v

4. The general sense of the meeting appeared to be that the grievances
of the commercial public in connection with Railway Risk Notes arise even
more from the method of interpreting them adopted by Railway Companies,
than from the actual wording of the Notes themselves. The tendency is
nearly always to throw the onus of proof on the trader. In addition, the
staff of the Railway Companies do not take up complaints in a business-
like manner ; indeed, the general attitude is described as one of passive
obstruction.

5. In the case of Risk Note Form B, with which H may also be considered,
the onus of proving exemption by reason of robbery from a running train or
any other unforeseen cvent or accident, should certainly be placed upon
the Railway Company. There should also be no exemption of the responsibi-
lity of the Railway Company in cases of wilful neglect of railway servants or
of theft by them. But the main change necessary isin the attitude of the
Railway Companies themselves towards the working of the Risk Note system.

6. Itis frequently the attitude of railway servants in demanding Risk
Notes in Form A that is responsible for grievances connected with the use of
this particular Risk Note. Some jrailway servants,” apparently with the
object of clearing themsclves of all subsequent responsibility, are alleged to be
unfairly critical of packing. The merebant has either to accept carriage on
Risk Form A or refer (he case fo the District Traffic Superintendent and
wait till an Inspector comes and inspects his packages. The difficulties on the
railway side are obvious and what sesms necessary is for a Railway Company
to take disciplinary action in cases where its staff have unfairly misdescribed
the packing of goods offered for transit, so as to drive a consignor to accept

Risk Form A.

Serial No. 26, Letter No, C.-101-527-G.B., dated Camp Pachmarhi, the 28rd June 1922.
From—J. M. M. Paiker, Esq., V. D., Secretary to Government, Central Provinces,
Public Works Department, Buildings and Roads Branch,
To—The Secretary, Railway Board, Simla.

Central Pro- I am directed to refer to Government of India, Railway Department
vinces Govern- (Railway Board), letter No. 505-T.-21, dated the 15th-17th April 1922, in which
ment, the opinion of this Government is invited on the form, construction and appli-

cation in practice, of the Railway Risk Notes in use at present.

2. In reply, I am fo say that this Government has no information on
which to base an opinion. As a committee has been appointed by the-Govern-
ment of India to consider the question of the revision of Railway Risk Notes,
it appears unnecessary for this Government to collect information required to
enable it to form an opinion on this subject.

. 50-G.N. .
Serial No. 27, Letter No. Trrarapessy dated Nathia Gali, the 3rd July 1922,
From—The Hon’ble Sir Joun Marrry, K.C.V.0,, C8.I, C.LE., Chief Commis-
sioner, North-West Prontier Province,

To—The Secretary to the Government of India, Railway Department (Railway
Board), Simla.
SUuBJECT :—Revision of Railicay Risk Notes.

North-West I have the honour to invite a reference to Railway Department letter
Frontier No, 505.T,-21, dated Simla, the 15th April 1922, on the subject of the proposed

Provinec,
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revision of Railway Risk Notes, and to inform you that owing to the importance-
of the subject to the trading community in this Province the points raised
have Leen subjected to a full enquiry.

9. The results of this enquiry tend toshow, generally, that the Risk Notes.
at present unduly favour the Railway Administration at the expense of the
consignor, and the principles upon which the forms are now based would
appear therefore to” require modification to protect in a greater degree the-
interests of the latter. In actual practice it would seem that the general
application of the terms of the Risk Notes is so rigid that in the majority of
cases the public are able to obtain very little redress from Railway Com-
panies when loss oceurs.

3. In regard to the issue raised in paragraph 4(¢) of the letter under-
reference the commereial community of this Province is unanimously of the
opinion that the onus of proof, in a claim for compensation arising out of
the loss of goods entrusted to a Railway Administration for transport, should
be thrown in a large degree upou the Railway concerned. This contention
would appear to receive logical support from the fact that arranzements on
railways for loading, unloading, and handing over of consignments from one
official to another are very complete. For every thing that is taken over, or
handed over, in transit between Railway servants, a receipt is taken and entries.
are made in regular registers. It should, therefore, be an easy matter for Railway
Companies to discover the person or persons responsible for loss, damage or
neglect. It would of course be necessary that the burden of proving the true
value of artioles lost should continue to rest with the person claiming compen-
sation, and the Railways should be protected from consignments of a fraudulent
nature.

4. In regard to paragraph 4 (i) of the letter under reference no alteration
of the words * loss, destruction or deterioration *’ used in the Risk Note forms.
would appear to be required, but modifications should, I think, be introduced
to render the Railway Administration responsible not only for the lossof a
complete consignment or a completr package out of a consignment, but also for
the loss of, or damage to, any part of a consignment or a single package
thereof. The omission of the word “ wilful 7’ from the Risk Notes might be
considered, as well as the definition of the term  neglect” on the basis of the

form of neglect for which a Railway servant or agent is liable to be punished
departmentally.

No. 068k _(* dated 28th July 1922.

80--1922
From—A. C. Verrizzres, Esq., C.I.E., ML.C., Secretary to the Government of tte Serial No. 28,
United Provinces, Publis Works Department, Railway Branch,
To—The Sezretary, Railway Board.

Revision of Railway Risk Note Forms.

With reference to the Railway Board’s letter No. 505-T.—21, dated the _Unite%ovl.;;'::
}8th April 1922, T am directed to forward copies of the letters noted below in mont, i
case they may he useful.

92, In view of tho highly fechnical nature of the question this Govern-
ment are not prepared to express any definite opinion.

1. Letter No. C-51, dated the 10th May 1922, from the Director of Industries, United Pro-
vinces. Serial No. 29,

9. Letter No. S. 5.-386, dated the 12th May 1922, from Messrs. Martin and Company,
Managing Agents, Shahdara-Saharanpur Light Railway, and enclosures. Serial No. 49.

8. Letter No. 341—22, dated the 15th May 1922, from the Secrelary, United Provirecs
Chamber of Commerce, and enclosures.  Serial No. 71,
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No. C.-61, dated 10th May 1922,
From=The Director of Industries, United Provinces,
To—The Secretary to the Government of the United Provinces, Public Works
Department, Railway Branch.
With reference to your No. 176-R. C.-60—1922, dated the 5th May
1922, forwarding a copy of Government of India Railway Department letter

No. 505-T.—21, dated the {5th April 1922, T have the honour to report as

follows,

2. There are several files on the subject in my office being the outcome of
representations of general public who have been dissatisfied over and over again
with some of the existing risk notes.

3. Risk Note ©“ A”.—This is used when articles are tendered for carriage
which are either already in bad condition or so defectively packed as to be liable
to be damaged, leakage or wastagein transit. This risk note appearsto be
a very harmless one, but I have found bad use made of it by corrupt railway
officials, Representations have been made to me that on certain railways
where godown accoinmodation for storage of grain bags is grossly inadequate,
‘grain consignments are not accepted unless a consignor is prepared to sign the
Risk Note “ A*’. The consignment then lies for days together on unprotected
railways platforms till wagon space is available. In the meantime rain comes
and spoils the grain. The consignor has to weigh between the possibility of
sending any grain at all or getting no wagons and he is compelled to take the
risk and sign this note. Similarly, ghee tins are not accepted at some stations
withont the signing of Risk Note “ A” and flagrant instances have happened
in which holes have been punctured and ghee taken out all the while because
the railway is sheltered behind kisk Dote “A”. If this risk noteis not
signed then the parcel is not accepted.. There is no douht that in the case
of green hides or fresh fruits or vegetables which are consigned to a long
distance, soze such risk note has to be taken, but it is my definite opinion
that great care is necessary that the diseretion be not abused. The case of
the grain dealer is a very hurd one and the Railway Company should extend
their sterage accommodation and not get out of the responsibility by the
transparent subterfuge of insistance on this risk note being signed in the rains
when they know all along that the grain bags would be exposed to the incle-
mencies of weather and will deteriorate before despateh.

4. Risk Note “B” and “H?” can be taken together. Everybody
knows that Risk Note “ B’ is a mote executed by the cousignor when he
prefers to send his geods on payment of a distinetly lower tariff. Natarally
the bailee, 4.e., the Railway Company, is absolved from some of the responsibi-
lities that should attach toa bailee. The relevant words of the risk note are as
follows :—

The administration is held harmless from all responsibility for any loss,
-destruction or deterioration of a consignment from whatsoever cause except
where the loss is caused of a complete consignment or of one or more packsges
of consignment due either to the wilful neglect of the railway admiuistration
or to thefts by its servants or to the wilful neglect of its servants provided that
the term wilful neglect be not held to include fire or robbery from a running
train or any otber unforeseen event or accident.

It comes to this that the consignor has no remedy unless the loss is com-
plete of the consignment or complete packages of the consignment. There is
no remedy for pilfering by breaking bulk.

5. This has to be brought about by the wilful neglect of the Railway
administration, or

By theft by railway servants or any other person by wilful neglect of the
patt of the Railway servant. Theft in a running train does not constitute
wilful neglect and how easy is it to put down any loss to this.

6. The railway authorities are not compelled to find out what had
happened to the articles missing. They must prove loss in transit other-
wise the article could be secreted by the Receipt Clerk and short delivery
made. When the railway authorities receive a consignment short, they must
set in train detailed enguiry and should be in a position before a Court of Law

‘to show that when the consignment wasreceived at its destination part of the
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things were missing.” The other point that has to be made clear is that the use of
the word ¢ Wilful Neglect” is a very unhappy one. It would be better to use the
simple word ‘ neglect’. We are in the domain of Civil and not Criminal Law.
Neglect can be proved by evidence. If the standing orders are that a carriage
-should be packed in a covered wagon, and yet it is despatched in an open
wagon, and it catches fire on the way then it is loss by neglect. Nobody knows
‘about the mentality of the individuals. You judge of the mens rea from the
actus reus. There are certain circumstances that show that there was some
neglect and it is absurd to ask for additional circumambiant evidence to make
it into wilful neglect. On the question of onus, we have the High Court ral-
ing reported in the Indian Law Report XXIX, All. page 418, wherein
Richards, C. J., and Banerji, J., distincly leld that when a sugar consignment
was received short “unless it could be shown that either the loss was caused
by theft by one or more than one of the Railway servants, or unless it could
‘bo shown that the loss was caused by the wilful neglect, the Railway were not
liable.” The onus was not on the railway. On the contrary the Railway
were not liable unless the plaintiff, ¢.e., consignor, could show that the loss was
cccasioned by the theft or wilful neglect of the railway servants. This ruling
has been very unfortunate and therefore some statutory alterations have to be
‘made to contravene its defects. I find that recently there has been a ruling of
‘the Bombay High Court, Indian Law Report, XLV, Bombay, page 1201, Ghela
Bbai versus East Indian Railway Company. There it was held that risk note
“B” can only come into operation when it was proved that the goods Zad been
lost. The consignor’s claim in the absence of any proof on the part of the
Railway would be unanswerable. :

7. My suggestion is as follows :—

Risk Note “ B’ must be retained because the consignor takes some of the
risks of which the bailee is absolved-and yet manages in majority of cases to
dcspateh his consignments at small cost without loss. To save him from the
neglect of the railway authorities, I would make the wording of the 1isk note
as follows :—

R * * * #* *

—harmless and free from all responsibility lor any loss, destruction, dateriora-
tion of, damage to end abstraction from, the said consignment from any cause
whatsoever (provided that Railway Administration gives ratisfactory proof of
loss, destruction, deterioration of, damage to and abstruction from the consign-
ment during transit) except for the loss of a complete consignment or one or
niore complete packages forming part of a consignment, deterioration, damage or
-abstraction from the consignment due either to the neglect of the Railway
“administration or to theft by or to the neglect of its servants, ete.

In the proviso asthe term wilful neglect has been eliminated we should
keep to the word neglect only and the proviso should therefore run as
follows :—

Provided the term neglect be not held to include fire, robbery from a run-
ning train or any other unforeseen event.

8. In the case of a robbery from a running train, their must be evidence
‘that the breaking of the seals of a wagon was noted at a particular station in
transit and not merely at the destination otherwise portions of the consignment
may be abstracted at this end, and seals might be reported to be broken at the
station of the destination and nowhere previous. If seals are not reported
‘broken during the journey there can not be a theft from a running train.

9. The sum and substance of my proposals comes to this—

- (1) I would throw the onus of proving the loss of the consignment or
part of it on the Railway first so that the consignor may then be
in a position to prove the exceptions which would give him the
beizefit of compensation (vide Bombay ruling referred to).

(2) I would drop the word * Wilful neglect ™.

(8) The onus of proving the exception will remain on the consignor.

(4) 1 would make abstraction from a parcel into a cause of action.

(5) I would insist on the proof of the seals being broken en route in
those cases, in which there is an allegation of loss by robbery:
from running train.
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Serial No, 30, No. 62-Ry., dated Madras, the 10th August 1922,
From—The Secretary to the Government of Madras, Public Works Department, Railways, .
To—The Secretary to the Government of India, Railway Department, (Railway Board).

Revision of Railway Risk Notes.

Government T am directed to acknowledge the receipt of your letter No. 505-T.-21, dated
of Madras.  15¢1.17th April 1922, in which the Committee appointed by the Government of
India to consider the revision of Railway Risk Notes invite the views of the
Government of Madras on the form, construction and application in practice of
the Risk Notes in use at present, with particular reference to the following

points :—

(1) Whether there should be any modification in the prineiple of throwing.
the onus of proof on the consignor in a claim for compensation
arising out of the loss of goods entrusted to a Railway Adminis-
tration.

(2) Whether any alterations should he made in the risk note forms in
such a manner as to secure for the consignor the right of compensa-
tion arising from the wilful neglect or criminal acts of railway
employees.

2. In reply I am to state that the Government of Madras have given the:
matter their ecareful consideration and are of opinion that as the railway risk
note forms stand at present, they afford to the Railway Administrations and
their employees an unduly complete immunity from all responsibility from any
loss or destruetion or deterioration of or damage to any consignment, since the
burden of proof is thrown upon the consignor to show that the loss, ete., is due
to the wilful neglect of the Railway Administration or the wilful negleet or the-
criminal acts of its emplovees. As observed by the Railway Police Committee-
the wide protection thus given to Railways by the different forms of Risk Notes
indirectly encourages theft and it is very difficult to prove the guilt of the
offender where the parties committing -the theft are the Railway officials
themselves.

It may perhaps be argued that the Railway Acdministrations already do their-
utmost by the issue of stringent orders to their subordinates, to inculcate vigil-
ance and care in handling the goods entrasted to them. The widespread com-
plaints of shortecomings in this respect which have led to the appointment of a
Committee of inquiry on the subjeet of Risk Notes are sufficient evidence that
these measures have proved inadequate, and it is obvious that they must be so,
so long as the Railways are enabled to shelter themselves from pecuniary liability-
to the extent which the present forms of Risk Note render possible. If, by a.
modification of the terms of these documents, the pecuniary liability of the
Administration is rendered more easily ‘enforceable, the Madras Government:
do not doubt that it will find means to bring home that responsibility to the sub--
ordinates who actually handle goods in transit, and a much-needed improvement
will result.

3. The Government of Madras do not consider it necessary to enter at
length upon the various ways in which the existing system can be worked so as-
to take advantage to the utmost of the undue protections which the forms of Risk
Note now confer. Most of these have been touched on in the speeches delivered
in the course of the debate in the Legislative Assembly on the Resolution which
gave rise to the present inquiry. Nor is the Madras Government much impressed’
by the argument that an increase in the Railway Administration’s liability will
result in a raising of the owner’s risk rates. They are disposed, in fact, to:
think that the arrangement by which a Railway Administration is allowed by
the offer of a reduced rate, to contract itself out of its responsibilities is contrary
to public policy. Under the existing system, as in the case of pilferage at ports,
the failure of the administrations who ought to be bailees of goods, to enforce-
adequately measures to prevent theft, leads to wholesale demoralisation, first
of their own staff; second, of the persons to whom opportunities of theft are
presented by their negligence or connivance; and lastly, of the consignor and
consignee. Whether in fact it would be necessary to raise the rates materially
if the changed conditions were introduced, is a matter for detailed inquiry re-
garding which this Government offers no opinion beyond observing that it should
not, prima facie, cost the Railway administrations very much more to substitute,.
other things being equal, a reliable and efficient service for a service. which
leaves much to be desired in both vespects; and that, at any reasonably enhaneced
rates, it would in the long run be for the benefit of all concerned to effeet such
a substitution.

4. T am to say therefore that, for the reasons explained, the Madras Govern-
ment would reply to both the questions propounded by an emphatic affirmative,
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Replies received from Railway Administrations to Govern-
ment of India letter No. 505-T.-21, dated 15th-17th April
1922,

No. T.-3513, dated Udaipur, the April 1922,
From—The Manager, Udaipur-Chittorgarh Railway,
To—The Secretary, Railway Department (Railway Board), Simla.

Your No. 503-T.-21, dated 17th April 1922.

With reference to your above I have the honour to say that the practicai
experiences of Railways and grieved experiences of the public who have had
any dealings with parcels or consignments hooked under Risk Notes are that
the Risk Notes have been interpreted by the Railway employees dealing with
and handling such parcels and consignments as licenses to pilfer. The whole
principles of the Risk Notes are wrong. No loopholes for Railways to evade
responsibilities and obligations should be permitted. On acceptance of parcels
and consignments for carriage from station of booking to destination, such
parcels and consignments should be the absolute care of the Railways to
deliver correctly in condition and weight as received at booking station. No
parcels and consignments to be accepted unless adequately packed to stand the
handling in transit. The public must be impressed that the Railways arc
willing to give them a square deal provided their goods are strongly packed
before tendered for booking.

No. 28-C.-24, dated Rangcon, the 13th May 1922.
From—The Agent, Burma Railways, ‘
To—The Secretary, Railway Department (Railway Board), Simla.
: Rai'way Risk Noles.
With reference to your letter No. 505-T.-21, dated the 17th April 1922,
1 beg to express the following opinion on the subjeet :—

(#) That the onus of proof in a ¢laiin for compensation arising out of
the loss of goods entrusted to a Railway administration for
carriage should remain with the consignor, as at present.

(¢7) That the words ¢ loss, destruction or deterioration ” used in the
risk note forms nced not be altered, added to or defined. ‘

2. 1f Railways are to bo asked to accepta greater responsibility in respect
of goods carried at owner’s risk rates, I think they are entitled to ask—

(@) for the enhancement of owner's risk rates to make the difference
between these and the railway risk rates approximate to the
value of the risk involved ;

(b) for the protection of goods by packing not easily removeable b
hand and for full and proper addresses ; Y y

(c) for the substitution of the term * wilful misconduct” in lieu of
“ wilful neglect *’; and

(d) for the exemption from liability for both robbery and theft froma
running train.

No. 9806, dated the 20th May 1922,
Prom—The Agent, Bengal-Nagpur Railway,
To—The Secretary, Railway Department {Railway Beard), Simla,
Proposed Revision of Railway Risk Note.
With reference to your letter No. 505-T.-21, dated the 17th April 1922
I beg to inform you that the question of revising the terms of Risk Note « B”
has been discussed by the Indian Railway Conference Association on several
occasions in the last few years, and is a subject on which Railways have express-
ed their opinion from time to time. There is a strong feeling among the Railway
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Administrations that any increase in the responsibility placed on Railway
in respect of goods carried at Gwner’s Risk rates must be accompanied by an
enhancement of such rates. Having regard to the conditions obtaining in India
for the transport of goods by rail 1 consider there is ample justification for
this feeling. Itisan undoubted fact that Railways in India are obliged to
py far more attention to the safety and security of goods than in England,
and are much more likely to be defrauded or robbed than are English Rail-
ways.

I agree with theresolution of the Traffic Committee of the Indian Railway
Conference Association where it wasdeeided that the charge for goods carried at
Railway Risk should exceed the charge for goods carried at Owner’s Risk, only
by an amount approximating the value of such risk. I consider that that
value would be represented by a margin of from 15 to 25 per cent. according
to class and value of goods, and nature of packiag.

With regard to Risk Note Forms “B” and “H 7 I am prepared to accept

~that the onus of proving that there was no wilful neglect of its servaunts be

placed on the Railway Administration,

The point raised in paragraph 4 (ii) of your letter regarding the altera-
tion of, addition to, or definition of the words loss, destrustion or deterioration
used in Risk Note foris, if conceded, may greatly increase the responsibility of
Railways in respeet of goods earvied at Owner’s risk. I do not consider that
the proposal should be given effect to unless Risk Note forms are altered in
other respects also by which Railways would be safeguarded from being com-
pelled to admit claims unfairly.

These alterations would be :—

(1) The term ¢ wilful negleet ** should not be held to include fire, robbery
or theft from a runping train. At present the word * theft”
does not appear in Risk Note Forms “ B ” and “H”.

(2) The term * wilful misconduct ™ should be substitated for the term
““ wilful neglect ” as the latter term is some what vague.

(8) Liability for pilferage cr misdelivery should not be accepted unless
goods are pretected by packing not casily removeable by hand, and
are fully and properly addressed. It is worthy of note that
the acceptanve of tesponsibility by the English Railways for
pilferage in cerfain cascs is dependent on these conditions,

No, A.T.-2206-1-30, dated Trichinopoly, the 15th May 1922.

From—The Agent, Scuth Indian Railway,
TPo—The Secretary, Railway Department (Railway Board), Simla.

Revision of Railway Risk Noles.

With reference to your letter No. 505-1.-21, dated 15th-17th April 1522, 1
beg to offer my views as follows :—

It is no doubt a hardship to consignors, who consign goods at owner’s risk
to be told on tecknical grounds that their claims for compensation for goods
lost or damaged could not be entertained, as the risk notes cxecuted by them
absolve the Railway from responsibility ; but on the other hand if provision is
made for claims to be accepted on a more liberal scale, there should be come
protection for the Railways from being muleted by heavy claim payments,

which might not have been the result of irregular and careless work on the part
of the Railway staff, it is therefore desirable to design a ‘via media’ hetween
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these two and this could only be achieved by a revision of the Risk Note forms,
particularly the terms of Form (B).

9. The revision of this form depends on the two issues which have been
framed in paragraph 4 of your letter and my views on them are:—

(1) The onus of proof should entirely rest upon the consignor in a claim
for compensation arising out of the loss of goods either in whole
or in part, as, if it was otherwise, it would be easy for consignor
to make claims and demand paymwent for loss, damage or deterio-
ration to goods caused on any account;

(2) and the words loss, destruction, or deterioration used in Risk Note
forms should be amplified in such a manner as to show definitely
when and under what conditions compensation could be rightly
claimed by consignors.

_ 3. So faras this Railway is concerned, practically as a matter of policy, all
claims have been dealt with on equitable grounds irrespective of the protection
afforded by the risk notes on purely technical grounds.

No. 9834-T., dated Bombay, the 2Znd May 1922. Serial No. 35.

From—The Agent, Bombay, Baroda and Central India Railway,
To—The Secretary, Railway Doard, Simla.

Revision of Owner's Risk Notes.

With reference to Railway Board's No. 505-T.-21, dated 17th April 1922 Bombay,

1 beg to submit the following observations :— Baroda and
Central India

1. Tt is very desirable thattlie relations between Railways and their cus- Rallway.
tomers in regard to an agreemernt on the guestion of the relative rights and
obligaticns of both parties under the Owner’s Risk Notes should be p]a%ed on a
more satisfactory basis than they are at present. The subject is a difficult one
and it can be settled only by a fravk acceptance and understanding of the con-
ditions attaching to the probleni. °

9. The question was dealt with in Ingland and revised Risk Note conditions
came into force in 1909, but it is claimed by the Railways in India that the
Risk Note in force in India is more suited to the conditions found in this
country. In India there are gangs organised for robbery on Railways. The
assistance from the public in preventing practices of dishonesty is entirely
wanting. The Preventive and Police servicesare not on the same high standard
of efficiency of those in England ; and trade routes traverse large tracts of desert
and jungle country.

3, The Indian Risk Note gives a greater degree of exemption from liability
but on the other hand, the dif:f)erence; between the R. R. End O. R. rates lagé
greater in India than in England.

_ 4. These {actors must be recognised by both sides. If the frader demands
relief and the acceptance by Railways of a greater liability, he must agree
to pay a higher premium, and any aiteration of the conditions attaching
to téle Risk Note mny involve a revision of the general classification of
goods.

5. With regard to the point (1) of paragraph 4, there se
doubt whether the burden of progf ofp wilbfulp neglect on iﬁl: It);rtt) eofsozxﬁg
Railway servants lies with the trader. The Courtsin the decisions that have
been given in cases of loss of goods carried under the condition of Risk Note
Form ¢ B’ have clearly indicated that the Railway must lead evidence and to
offer some reasonable explanation for the loss. I am of opinion that it will
be difficult to alter the wording of the risk note which reads ¢ for the loss of
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a complete consignment or of one or more complete packages forming part
of a consignment due either to the wilful neglect of the Railway Administra-
tion or to theft by or to the wilful neglect of its servants,” and that it would
be sufficient to have it known that Railways must lead evidence. If on the
other hand the Commitiee can devisc some clause clearly to define how the
burden of proof lies the dissipation of all doubt that would thereby be effected
would be welcomed.

6. In regard to the 2nd point on which my special consideration is invited,
I understand it is suggested in sub-paragraph (i), paragraph 4 of your Iletter,
that the ;liability of the Railway for loss, destruction or deterioration of goods
covered by Risk Note “ B should be sabstantially increased P

For the reasons given in paragraph 2 of this lelter I am opposed to
making any alterations in the wording of the conditions unless a general
revision is made of the method of calculating the Owner’s Risk Rates and
making due compensation for the additional responsibility that may be
imposed.
No. 4518-T.-20, dated Bareilly, the 22nd May 1922.
From—The Agent and Chief Eagineer, Rohilkand and Kumaon Railway,
To—The Secretary, Railway Board, Simla.

Railway Risk Notes.

With reference to your letter No. 505-T.-21, dated 17th April 1922, I
beg to say that if Railways are to be asked toaccept a greater measure of res-
ponsibility in respect of goods carried at Owner’s Risk Rates such as would
lessen the protection now afforded torailways the result must be that rates
must be increased to meet increased responsibility and the tendency will be to
eliminate Owner’s Risk Rates altogether.

The net result will be beneficial neither to the Trading community nor
to Railways as the former will be called on to bear the burden of rates which
perhaps traffic cannot carry while the latter will be faced with an increasing
charge on revenue to meet claims, & large number of which it has been out
of their power to prevent.

Moreover the Trading community woald have to bear the additional
expense in providing fully and properly addressed goods in thoroughly secure
packing which naturally Railways would be entitled to demand.

‘With reference to the special points raised in your above quoted letter I
beg to say :—

(1) I do not consider the onus of proof should be shifted from the
Plaintiff to the Railway Company. The onus should justly rest
on the claimant and transference to the Railway will materially
prejudice the latter. ,

(2) I do not consider amendment on the lines suggested is necessary.
Sufficient protection is at present given under the Risk Note.

1 would however suggest that amendment be made to the effect of adding
the words “or theft’’ in the second last line of Risk Note Forms B *and ‘H’
after the word * robbery ”” as the latter term is too loose and inapplicable to
most conditions of loss from running trains.

No. T.-3454, dated the 32th May 1922.
Prom—The Agent, Madras and Southern Mahratta Railway Company, Limited,
To—The Secretary, Railway Board, Simla.
Revision of Risk Notes.

With reference to vour No. 505-T.-21, dated the 15th-17th April 1922,
I have the honour to forward herewith a note expressing my opinion on the
proposed revision of Railway Risk Notes



41

Owner’s Risk Notes.

1. Legal Liubility of Railways.—In regard to the question of the party
on which the onus of proof for ¢ wilful neglect’ is to rest, I consider that
the Conference of 1918 was correet in stating that the legal aspect of the Risk
Note question could not be ignored, and in drawing attention to the fact that
Courts in India try to ascribe negligence to any unusual detention during
transit. The Conference of 1918 objected to the inclusion of the words ¢ or
negligence *’ in the revised form of Risk Note as approved by them. Withoust
in any way proposing to contract railways out of reasonable liability, it is
evident that the word “ misconduct ” is preferable to the word ¢* neglect *’ as
giving a clearer legal definition. In this counection attention is drawn to the
meaning of the term ¢ wilful misconduct * as shown in the extract from
Halsburys Laws of England, Volume 4, page 84, which states ¢ misconduct is
not necessarily established by proving even culpable negligeace. Miscondact
will not be presumed from the mere fact of misdelivery or of unreasonable
delay, or of unexplained injury, but when goods are not at all delivered and no
-explanation is given to the consignee, there is evidence of misconduct.” This
possibly explains the reason for the limitation of the liability of Railways to a
complete consignment or package when the Indian form was revised in 1917.
There would be a very wide difference in the effect of the risk note on the
liability of Railways, should the onus of proof for “wilful neglect ” be fixed
definitely on Railway Administrations. In practice this would be likely to
result in Railways being unable to obtain relief from liability for damage to
goods in transit, so that liability on Railways for goods booked under risk note
would become practically identical with that for goods booked under Railway
risk.

2. Traders’ views.—The Traders’ side of the case appears to be that the
present risk notes give railways an undue exemption from liability, and that
the difference between Owner’s Risk and fhe Railway Risk rate is too- great,
forcing them to accept the Owner’s Risk rate as the trade rate, and in support of
their views they make certain contentions which caunot be substantiated. In
answer to these contentions it is remarked that the gain on the lower rate
covers the value of the actual losses, otherwise the merchants would obvicusly
be more favourably placed by adopting Railway Risk rates. Even if it is
aceepted, however, that the difference between the two rates is too great, and
that the Railway Risk rate is somewhat higher than is justified, it does not
follow that the present Owner’s Risk  rates are not reasonable. It the Owner’s
Risk rates are reasonable in consideration of the present liability of Railway
‘Administrations under the existing form of Risk Note, it is evident that any
increase in Railway liability will necessitate some corresponding increase in the -
Owner’s Risk rates. Any difference found to be excessive in the rates can be
modified by increasing the Owner’s Risk rates as well as by reducing the Railway
Risk rate.

Another objection by Traders is, that since certain descriptions of goods
are always carried at Owner’s risk, the Railway staff are aware of this and make
use of their knowledge by pillaging consignments of these goods in preference
to those classes of goods which are carried at Railway risk. The assumption
here is, that Railway Administrations take xno interest in fracing thefts or
losses from goods carried at Owner’s risk since they can repudiate liability under
the Risk Note, and that the Railway staff are not punished. This is far from
being the case. All losses are reported to the Police, and whenever a case can
be traced the staff are punished. Further, the assumption that the majority of
the thefts are due to Railway personnel cannot be proved to be corvect. There
are organized gangs of thieves, and it would be absurd to contend that such
,gall:\{gs differentiate betwesn goods carried at Owner's risk and Railway
risk,

3. Responsibility of Railways.—The Railway DBoard have stated that
Railways should not contract themselves out of liability for things of which
‘they ought reasonably to be held responsible. Admitting the force of this state-
-ment, the question arises as to the exact interpretation of what is the reason-
-able responsibility of Railways under 'an Owner’s Risk rate. Objections to
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adopt fhe English practice asrecorded in the note of the Conference of 1910, and
endorsed by the Conference of 1918, apply with even additional force to-day,
since theft and robbery have greatly increased for various reasons during the last
few years. Itis not contended that Railways should not be held responsible
for taking reasonable measures to guard against theft or loss ; this has been
admitted on Railways generally, and action has been taken to improve the
system of Watch and Ward and Police supervision in accordance with the recom-
mendations of the Police Committee of 1920, but there is no disguising the fact
that the losses to Railways from theft are and will continue to be consi-
derable, and that the conditions obtaining in India are far less favourable to the
safe carriage of goods than they are in England.

After taking all reasonable precautions the losses incurred on the carriage
of goods can be made good only in one way, viz., out of Railway earnings. If,
therefore, by revised legislation a greater responsibility is placed on Railways
under the Owner’s Risk conditions, it is clear that the Owner's Risk rates will
have to be raised to meet this responsibility.

4. Difference between Owner’s Risk and Railway Risk rates~In regard to
the question of the justification of the existing differences between the Owner’s
Risk and Railway Risk rates, itis remarked that the recommendation of the
Advisory Committee appointed in England in 1920, that the difference between
a rate as at Railway rizk, and a rate at Owner’s risk shall be as nearly as can be
ascertained be equivalent to the risk of which the railway is relieved when
carrying merchandise at Owner’s Risk conditions, appears to be a fair one, but -
it is not an easy matter to determine this equivalent. In ihis connection we
have the views of the special meeting of the Traffic Committee in April 1921.
The Traffic Coramittee agrecd that the existing practice was wrong in principle,
and were of opinion that the difference in the rates was excessive in many
cases. Their suggestions for dealing with this by grouping commodities
according to value involve, however, an alteration in the classification of
cerlain enmmodities, and the examination of every entry in the general classifi- -
cation. The Traftic Committee pointed out that sufficient data are not available
to permit of the actuarial risk being appraised, and they mentioned that the
quotation of revised railway risk rates which traders might freely use might
bring far-reaching results. They recorded the opinion, that any increase in the
responsibility placed on Railways would necessitate considering an increase in
Owner’s Risk rates, and might involve a tevision of the General Classifica-
tion.

The assumption that the difference between the Railway Risk rate and
Owner’s Risk rate is excessive in many cases is by no means proved and requires.
careful examination. It must not be forgotten that insurance premia are
based largely on the value of the commodity insured as well as on the risk and
time involved in the transaction. In fixing Owner’s Risk rates, special reasons
in addition to that of the risk involved have to be taken into consideration,
and except in the case of goods carried in small quantities, it is seldom that the -
Owner’s Risk rate is based selely on the question of risk. Owner's Risk rates
are often quoted with other conditions attaching to them such as a minimum
weight condition, reduction for distances, and the proportion of difference
assigned to the actual risk is very often much smaller than would
appear.

It is evident in actual practice, the difference betweeri the Railway Risk
ard Owner’s Risk rates, if worked out at a percentage on the value of the
commodity carried, will give a percentage varying directly with the
distance to be carried. There should be the same relative risk of loss or
damage at the loading and destination stations, which may be held to be areason-
able liability of Railways, and there will be a proportionately greater risk in
transit for every mile carried. If it is accepted as a correct principle that the
Railway Risk rate should be propertionate to the Owner’s Risk rate, and include
an addition to cover insurance, it will be necessary to revise both the Schedule:

f maximum and minimum class rates and the General Classification.

The existing Classification provides for Owner’s Risk rates, and these:
must, therefore, be quoted. Itis submitted, however, that Railways should
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not be bound to quote Owner’s Risk rates. On the other hand Railways
ghould be bound in every case in which an Owner’s Risk rate is quoted
to quote also ahigher rate at Railway risk which, it is suggested, should not
exceed a given percentage for the same class of goods carried under conditions
otherwise equal, subject to the maximum class rate authorised in the schedule
of maximum and minimum class rates not being exceeded. The question of
what this percentage addition to an Owner’s Risk rate should be is a difficult
one to solve. It is suggested, that the simplest method would Le to add a per-
centage increase to the freight charge, differing in accordance with the class in
which the commodity is placed. There would be no need to quote a Railway
Risk rate, but a small sum for every rupee or portion of a rapee of freight
might be added to the Owner’s Risk rate. Tt will hea matter for close investiga-
tion to work this out in detail, but as an esample the following figures are given
below :—

Percentage Per every

_ in or Rupee of

Freight. freight.

1st class <+ 6 per cent 0190
2nd ,, e e 9, 01 6
ard . 13, 0 2 0
ath ,, o 16, 0 2 6
5th ,, e e 19, 0 3 0
6th ,, . . 22, 0 3 6
b, . o2, 6 4 0
8th ,, CoL. %8, 0 4 6
9th ,, % we 31, 5 0
10th , e 3F 5 @&

It will be noticed that the percentage difference in freight hetween Owner’s
risk and Railway risk would rise class by class for the reason that, generally
speakin 7 the more valuable a commodity is, the higher it is placed in the classi-
fication. This is not always the case, however, because certain articles are
placed in the higher class owing to the expense involved in their carrisge, and
certain exceptions would be necessary. The question is clearly a complicated
~ one and without the Railway Board’s consent to revise the General Classifica-
tion, it will probably be impracticable to fix upon a simple method for
estimating the correct equivalent for the difference between a rate at Railway
risk, and at Owner’s risk. :

5. This leads to the conclusion, that while the question can be dealt with
by providing an alteration in the present legal liability of Railways under the
Risk Note, with at the same time the consideration of the effect such alteration
will produce in the way of an enhancement of the existing Owner’s Risk rates,
an alternative method of relief to Traders could be furnished by investigating
a reduction of the difference between the existing Owner’s Risk and Railway
Risk rates, with a view to render the Railway Pisk rate a reasonable alternative
trade rate to be used at the discretion of Traders. -

6. The conditions introduced in England in 1909 as a vesult of the Board
of Trade Conference held in 1905 deserve study. When considering the
extension of the liability of Railways two alternatives were proposed :—

(1) To enlarge the liability of Companies under their contract note so as
to include for examyple, cases of gross or serious negligence ; and

(2) To draw up a list which might be inserted in the consignment note
of specific instances in which compensation would be paid.

The first alternative was ruled out owing to the difficulty of finding a
form of words to substitute for the term * wilful misconduct ** which would be
free, from ambiguity, and would not unfairly enlarge the risk of Railways, and
the probable necessity for legislation should this .n:shod be adopted.

19-RB
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The second alternative was agreed to, and three classes were finally
adopted as embodying a list of cases where, subject to the conditions of the
consignment note, Railways would accept liability.

7. As the result of this the English form provides that Railways shall not
be liable for loss, damage, misconveyance, misdelivery or detention of the goods
booked at Owner’s risk, except upon proof that such loss, damage, etc., arose
from the wilful misconduct of the Company’s servants, but nothing in this.
condition exempts the Company from any liability they might otherwise incur
in the following cases of non-delivery, pilferage, or misdelivery, viz:—

(4) Non-delivery of any package fully and properly addressed unless
such nor-delivery is due to accidents to trains or to fire.

(¢é) Pilferage from packages of goods protected otherwise than by paper
or other packing, readily removable by hand, provided the pilfer-
age is pointed out to a servant of the Company on or before
delivery. ‘

(¢44) Misdelivery where goods fully and properly addressed are nof
tendered to the Consignee within twenty-eight days of despatch.

These conditions throw the ouus of proof that pilferage, etc., was not due
to the wilful misconduct on the part of their servants, on to Railway Admi-
nistrations, in those cases where the Railway | accepts liability. Railways are,
however, protected by certain expressed conditions in regard to the packing
and addressing of goods. ‘

All these conditions are not suitable, however, for adoption in India.
Condition (¢¢) would not have the effect in actual practice of limiting 4he
liability of Railways for the reason that pilferages are caused largely by the
systematic plundering of goods, the thieves using a pointed instrument in order
to cut through the covering of bags, packages, etc.

Condition (i4¢) is ohviously vnsuited to Indian conditions. Condition (i)
might be accepted in India but provided that—

(o) the term “ wilful misconduct™ shall be substituted for ¢ wilful
neglect ”’;

(6) that Railway Administrations shall be exempted from liability both
for robbery and theft from a rimning train ; and

(c) that it is agreed that the existing Owner's Risk rates should be-
-investigated with a view to consideration of what enhancement,
if any, will be necessary.

It is considered, however, that the above proposals are not likely to meet
with the approval of Traders. The only relief afforded would be that the onus
of proof that the non-delivery of a fully and properly addressed package was
not due to wilful neglect on the part of Railway Servants, or was due to fire,
theft, or robbery from a running train, ete., would be fixed presumably on.
Railway Administrations.

As regards pilferages it appears impracticable to prescribe a condition for:
fixing reasonable liability on railways which is suited to Indian conditions.

If the onus of proof that these are not due to “wiltul neglect” is fixed
on railways, an enhancement in Owner’s Risk rates will be unavoidable as referred
to in paragraph 1. '

8. The alternative method of relief by some modification in the difference
between the existing Owner’s Risk and Railway Risk rates, will therefore, it is.
considered, give a more satisfactory result, but this wili be a complicated
question involving a revision of the Schedule of Class Rates and the General.
Classification, as explainéd in paragraph 5.
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Letter No, R. C.-N.t0, duted Bombay, the 25th May 1922. Serial Mo, 88,

From—Kiuuick, NixoN & Compaxy, Agents, the Guzerat Railways Company,
-Limited,

To—The Secretary, Railway Board, Simla,

In reply to your letter No. 505-T.-21, dated 15th-17th April last, we would Guserat
say that, writing from the point of view of equity to both Railways and Mer- Rallways.
chants, we consider that the presert situation as regards Railway Risk Notes is
unsatisfactory.

While we realise that Railways must be protected from the possibility of
unscrupulous persons, ete,, forcing bogus compensation from Railways for
goocs lost or damaged in transit by rail, we consider that traders generally
need considerably more protection from Railways who practically always
succeed in evading their responsibilities in connection with loss or damage
to goods carried by rail under the several clauses of their various Risk
Notes.

Railways can and do refuse to carry goods unless certain Risk Notes
absolving them frem all liability for loss or damage to goods in transit are
signed and we know of cases where Railways have, in the first instance, refused
to carry petfectly well-packed articles unless Risk Note ** A ** has first been
signed,

We further consider that Railways trade too much on the ignorance of
the general public regarding railway law in connection with claims .against
Railways as public carriers. ‘While we agree that in law, the onus of proof
that due care has been exercised by a Railway in carrying goods from one
station to another, has to be borne by the Railway concerned, the fact remains
that a railway, in practically every elaim case, merely denies liability under a
Risk Note and thus repudiates the elaim, by which action the Railway actually
places the onus of proof, that the claim preferred is a valid one, upon the
claimants, which is contrary to the spirit of the Railway Act.

To conclude, we consider that as matters are at present the Risk Notes
afford too much protection to carrying Railways and that modifications should
be introduced which would ensure that consignors and consignees are given a
reasonable chance of enforcing loud fide claims for loss or damage to goods
while in the custody of a carrying Railway. At present it is all to a Railway’s
interest to force consignors to send their goods at * Owner’s Risk ” and conse-
quently a probibitive rate to cover “ Railway Risk” is levied. The result of
this is that in most cases it is cheaper to pay “ Owner’s Risk >’ rates and insure
consignments separately with outside Companies. We would suggest there-
fore that a slightly modified form of * Railway Risk” Note be evolved and
issued at rates slightly in excess of the present “Owner’s Risk” rates, but
under which a Railway must pay if goods are lost or damaged while in their
custody. ‘

Letter No, 3549-B.-T., dated Calcutta, the 25th May 1922. Serial No, 89.

From—Lievrenant-Coroner H. A, Cauerow, C.LE., R.E., Agent, Eastern Bengal
Railway,

To—The Secretary, Railway Board, Simla.

With reference to the Railway Board’s circular letter No. 505-T.-21, dated Eastern
15th-17th April 1922, regarding the revision of Railway Risk Notes, I beg to g:’i'fa‘l
remark as follows :— way.

Risk Note Form A.—Our policy in the case of this Risk Note is to claim
protection only when the damage, leakage or wastage arises from the bad
condition.in which the goods were tendered for despatch.

If the damage, leakage or wastage arises from negligence on the part
of the Railway not connected with the condition in which the goods were
tendered, we do not repudiate liability.
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Damage, leakage or wastage includes loss by theft induced by the bad
ccndition—as for instance, weak packing.

In the case of jute such remarks as are shown below are made on the Risk
Liote according to the varying conditions in which it is offered for despatch.

Condition. Remarke to be made on Risk Note.
{15 ’ 1tio" al . " .
(1; In wet or damp condition ... el @)« 'ﬁBr—uEis in wet condition liable to damages

or deterioration, to loss in weight and to
loss of marks in transit.”

{2) Demaged, discolored or «“ daggied ” ... | () « ,—?,%i%iﬂ damaged, discolored or daggied
condition.”
(8) Loosely tied ... v . | {3) ¢ Loosely tied, liabla to the loss of marks,

to marks becoming indistinet and the loss
of weight in transit.”

{4) To bales with gunny labels of a smaller
size than 157 x 127,

(4) and (3) “ Not properly labelled liable to

{5) In bales, the gunny labels of which have lcss of warks in transit.”

vot been affixed at the time of pressing

and lashing.

-

In the case of other traffic, the Risk Mote is demanded when the condi-
tion is actually bad, or the packing is of a naturve insafficient to protect the
contents.

There has been very little trouble as regards this Risk Note and the deci-
sion of he Railway has very scldom been contested in court.

The value of claims repudiated ander this Risk Note during the three
months ending 31st March 1922 was Rs. 533 which works out to Rs. 2,132 per
annum,.

FRisk Note Form B.—Our general policy i3 not to repudiate liability for a
complete consignment or one or more complete prckages on the grounds of a
running train robbery unless there is some evidence to show that a running
train theft has oceurred. For instarce’in addition to a seal being defective, a
door must also he found open or the'e must be eviderce in the wagon itself
that it has been visited by thieves. -

The value of claims repudiatel uader this Risk Note during the three
months ending 81st March 1922 was Rs. 908 which works out to Rs. 3,632
per annum,

These Risk Note rates are no doubt beneficial to the merchants on this
Railway as will be secn from the following:—

The rates for  Piece-Goods ** from Calcuttr to Bogra (a large centre)
compare as follows :— ’

Rs. a r.

Piece-goods, cotton cr wollen in bales, press  R.R. 0 15 11 per maund.
packed, and '

bound with iron bands or packed in boxes O.R. 0 12 2 » "
or cases,

Differonce o 3 9

If merchants were losing on the trancaction they would not hesitate to
pay an extra 0-3-9 pies a maund on a commodity worth some Rs. 200 per
maund. '
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Although there are great differences in rates at the Railway and Owner’s
Risks, with regard to some commodities, there does not appear to have been any
demand for a special Railway Risk rate, and if any such quotation were made,
I think, it would be a dead rate and the traffic would continue as at present to
be booked at the Owner's Risk rate. '

Further, the Owner’s Risk rates save a lot of difficulty in connection with
disputes as to condition of consignments and packing. The owner fakes the
risk himself and saves the extra cost of packing, butif the responsibility for
shortage is to rest with the Railway, we would have to insist on a hetter
packing in many cases: and examine condition of consignments more
closely.

In regard to the two points which the Railway Board desire should receive
special consideration, I beg to state that:—

() If the onus of proof is to be thrown on the Railway to any extent, it
will be found difficult to establish such proof, and the result
would be the payment of the claim. T would therefore suggest
that if Railways are to accept a greater measure of responsibility
in respect of goods carried at Owner’s Risk rates, the whole
question of Owner's Risk rates be examined with a view to these
rates being enhanced where necessary to make the difference
between Railway Risk rates and Owner’s Risk rates approximate
to the value of the risk involved in each case.

(41) The term “ wilful neglect ” is already too wide and any attempt at
modification with a view to increasing the liability of Railways
will in practice result in throwing virtually all liability on the
Railway.

No. G. C.-56-14364, dated Jodhpur, the 27th May 1922.
From—Tbhe Acting Manager, Jodhpur-Bikaner Railway,
To—Tbhe Secretary to the Government of India, Railway Board, Simla.

Serial No. 40,

In reply to your No. 505-T.-21, dated }5th April 1922, I beg to say that goanpur.

this Administration bas no remarks to offer.

No. 2459 of 1922, dated Junagad, the 29th May 1922.
From—=The Manager and Engineer-in-Chief, Junagad State Railway,

To—The Sceretary, Railway Board, Simla.

Bikaner
Rallway.

Seria] NO. 4 10

With reference to your letter No, 505-T.-21, dated +$th April 1922, I beg %‘g‘f&d State

to say that—

(1) In cases of Risk Notes B, H, C and A the burden of proof in case
of loss and C, should, in my opinion, rest on the owner of the
goods.

(2) That the words * wilful misconduct ” be substituted for * wilful

neglect.,”” I would also suggest adding the word ¢ theft '’ after
robbery in the latter pertion of Risk Note B.

-1 enclose herewith the observations* of our Railway Pleader who has had -

22 years’ experience in Railway cases in

* Seria} No. 42. . . .
Kathiawar, for your information.

WaY,
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Copy of observations about Risk Note by K. K. Trivedi, Raway Pleader,
Bhavnagar.

The condition in India is quite different, India is a very vast country, and
Through Booking System is so much developed that the consignments from
the stations on the South Indian Railway to the stations on the North Western
Railway, and from Howrah to the stations on the West Coast of India are
being carried daily in a very large number. The cousignments are often required
to be transhipped from wagons of one gauge to another, from wagons of the’
same gauge to other wagons to release the foreign stock.

2. 'The consignors never pat their marks on each and every bag or article
of consignment of full wagon load and they use invariably second or third hand
baggings. The traffic is so heavy that the Railway staff often entrust the work
of marking the consignment to the labourers of the consignors, with the result
that when the consignment is received at the destination, the consignor who is a
purchaser by letter only, and having no knowledge as to the condition of the

‘baggings, marks, ete., at the booking station, cisowns the consignments if the

market is dull or is going down, or the articles are found damaged, and knowing
that the consignment is covered by Risk Note B yet unscrupulously drags all
the Railways of the route to Court, thers he denies the Risk Nute B, the
Railway staff shows him the Railway Receipt produced with the plaint by him
in which are remarks ¢ Risk Note B is held,” the officer of the Court
persuades that as there is already remark in the Railway Receipt produced by
him with his plaint that the Risk Note B is held, his not admitting it, is not
proper, but he persists in denying it. The Railway is put to great trouble in
issuing a commission to a very distant country to prove the Risk Note and the
consignor in collusion with the consignee evades the services of the Court to
attend with an excuse that he has goune to other place, the commission is
returned unexecuted. The Railway has to move the Court again to re-issue it.
The result is the same and the Couct passes decree holding that the Risk Note
is not proved by the Railway, the Railway tries to secure the evidence of the
witnesses who attested the Risk Note but these persons are often outside the’
town when commission goes for the reasons best known to them. ‘

3. As the Risk Note is under revision, it is essentially necessary to frame
any rule to protect the interest of the Railway against this mischief of the
consignee. The circumstances ate now much changed, everywhere English
language is now common, the Through Booking Trade is much deveioped, the
merchant in every corner of India is now sufficiently trained up in the Railway
work, and it is now time to legislate a sound and reasonable rule to protect the
interest of the Railway.

4. The consignor knows that he has passed a Risk Note, he received a
Railway Receipt in which the remarks as to the risk note are made, he sends
the receipt to the consignee who also knows that risk note is passed, the
Railway knows that it carcies the consignment under the terms of Risk Note
B, it isthen nothing but fraud on the part of the counsignee to deny the risk
note. If the Railway succeeds in proving the risk note by commission, the
actual expenses incurred are so much that the Railway is at a great loss even if
it is proved, as the Court does not award actual expenses to Railway.

5. It is now time to introduce the maxim in €Courts that ¢ consignor should
take care to examine the conditions of receipt ” to protect the interest of the
Railway which is obliged to carry the consignment under Through System from
orne corner to the other in India. '

6. The proposed rule for legislation is as under:—

“If the Railway Receipt bears the remarks that Risk Note is held, the
onus of proof that the risk note is not held is upon him, who so °
alleges.” :

7. The receipt is delivered to the consignor immediately the goods are
booked and the consignors are then in a position to know that the remarks are
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rightdor wrong and they can then and there take action to correct it if wrongly
passed.

8 It would not be equity and justice to order the Railway which then and
there gives the Railway receipt to the consignor who accepts it without any
objection, to prove the fact of risk note when prima facie the consignee
produces Railway receipt with remarks that risk note is held.

9. I have heard judges passing remarks in open Court when counsignee-
plaintiff on being asked by the Court to admit risk note does not admit it, to
the effect that— :

“It is waste of time to issue commission for the proof of risk note when
the consignor accepted the Railway receipt with remarks of risk
note, and when the consignee-plaintiff produces risk note with
the plaint without a word of protest in the plaint against the
risk note, some rule is required to remedy this.”

10. If an opinion of the judges who have to try the original cases of
" Railway be taken, they will very strongly support this rule. They bave
realized in the cases before them how much injustice is done to the Railways by
the consignee in not admitting the risk note wheun the receipt bears the remarks
of risk note.

11. Besides the remarks as to the risk note in the recei‘Pt there is in the
receipt one more way to find out whether Risk Note B isheld, I mean the rates
charged, which is the reduced one, and with the Tariff book it can be easily
ascertained whether the rate is the reduced or not. Thus the consignee has .
before him two tests in casc of Risk Note B but there is onty one test in case of
Risk Note A, C.

Misdespatch or Misconveyance.

12. The consignment by a bond fid2 mistake is often sent to a wrong station
and there it remains for some tima till it is connected. Up to now all the
courts exempted the railway for misdespatch, misconveyance or over carr'age
under the terms and conditions of the Risk Note B by reason of the words:

“loss, destruction, deterioration of or damage to the said consignment
from any cause whatever.”

Arunachela versus The Madras Railway, 83 Madras Indian Law Report,
‘page 120. ‘

Junnilal versus The Bombay, Baroda and Central India Railway Com-
pany, 14 Allahabad Law Journal, page 396. '

13. But recently the High Court of Bombay in the case of Vall versus The
Great Indian Peninsula Railway, 24 Bombay Law Reporter, page 316, held that
if damage occurs to the consignment if sent by other route the Railway is not
exempted under the Risk Note B. With great respect to the Judges who passed
the said judgment it is submitted that the words ¢ loss, ete., from any cause
whatever ”’ are not taken into consideration in passing the judgment. The
Subordinate Courts on the strength of this judgment now have already passed
decrees in all cases in which the consignments are sent by mistake to another
station and there remained for some time unconnected.

14. As the Through Traffic in India is developed much, and as there are
various gauges, many juactions, and as the merchants get the benefit of the
Through Traffic it is necessary to protect the interest of the Railway against
bond fide mistake for misdespateh, misconveyance under Risk Note B.

Onus of proof.

14 (a). In cases on Railway risk the burden of proof that the loss, etc.»
was not due to the negligence or misconduct of the Railway servants is upon
the railway, but in cases under Risk No'e B, the burlen of proof that the
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Railway is liable under the exception of the Risk Note B, is upon the owner
of the goods. This matter is judicially decided in the following cases :—

(1) East Indian Railway Company versus Nathmal.
39 Allahabad Indian Law Report, page 418.

(2) East Indian Railway Company versus Nilkanth Rai.
41 Calcutta Indian Law Report, page 576.

(3) 14 Nagpur Law Repoit, page 122.

(4) 28 Kathiawar Law Report, page 76.

(6) Bombay, Baroda and Central India Railway versus Ranchhod.
21 Bombay Law Reporter, page 779.

(6) 16 Calcutta \Weekly Notes, page 766.

(7) 22 Calcutta Weekly Notes, page 622.

15. Notwithstanding so many decisions the Bombay High Court recently
held in a case of Ghelabhai versus East Indian Railway Company, 28 Bombay
Law Reporter, page 525, that in case of loss of some packages under Risk Note
B the railway should give evidence to show how the loss occurred. Following
this decision now every Subordinate Court has decreed the claim under Risk
Note B, holding that the Railway should give evidence about the loss even
under the risk note which has been admitted by the plaintiff.

16. Thus it has hecome vecessary on the face of this decision to legislate
on this matter of proof and it is equity and justice to hold that under Risk
Notes B, H, C, A and others 'the burden of proof in case of loss, ete.,
should be upon the owner of the goods. If this point is not brought before
the Railway Board at this time, I fear that according to the above decision
of the Bombay High Court every Court and particularly under it will always.
throw the onus upon the Railway and the Railvay will be put to a great
disadvantage, this is the proper time when this rule should be pressed and got
legislated.

Wilful negligence.

17. The term * negligence ” is indefinite and it has given rise to a number
of unreasonable claims and Court cases, which is not the object under the Risk
Note B. The words “ wilful negleot” are so construed by the Courts in the
unreported cases that even a bond fide mistake of a railway clerk is construed
as wilful neglect holding that it includes doing of something which in the -
circumstances a reasonable and careful man would not do, or omission of some-
thing which in the circumstances a reasonable and careful man would do.
Thus it will appear tbat the words “ wilful neglect ” are so construed by the
Courts that even a bond fide mistake of a railway clerk is construed as wilful
neglect. The consideration for the reduced rate under Risk Note B is thus
made null and void. Itis therefore submitted thatthe Conference will press
this point for the consideration of the Railway Board and  Misconduct ”
should be substituted for ** neglect or negligence.”’

Pilferage, misdelivery and non-delivery.

18. If the Railway Board on behalf of the merchants insist upon throwing
liability for these matters, I request that the following proviso should be added
to this clause :-~

“ Provided that the Railway shall not be liable for the said cases of
non-delivery, pilferage or mis-delivery on proof that the same
has not been caused by wilful misconduct on the part of the
servants of the Railway ”
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this proviso does appear in the risk note in England where the Railway has
accepted the liability about these matters therefore when these are adopted in
Tudia, the proviso should be also adopted with it. Another proviso should be
that the acceptance of liability for these matters should be subject to the goods
being properly protected by packing not easily removable by hand and to-
their being fully and properly addressed.

Ouner’s Risk Rate.

(9. In Eugland the reduction of Owner’s Risk rate over the Railway Risk
rate is only 10:15 or 20 per cent, while in India it is 34 per cont, it is there-
fore submitted that when a greater measure of responsibility in respect of
goods carried at Owner’s Risk is accepted, the rates should be increased. It
should not be less than 20 per cent.

20. 1t would be to the interest of the Railway and the merchants to
adopt one rule for the Owner’s Risk rate instead of various rates approximate to
the value of the risk involved in each case, it would give rise to many compli-
cations and mistakes in quoting the correct rates for the Risk Note B. The
Railway has fixed the rates of the Railway Risk in each class of goods and for-
the purjose of the Owner’s Risk rate, I submit that a fixed reduction in per-
centage should be made from the Railway Risk rate in all classes of goods. For
example, if Rs. 107 are quoted for a consignment from a particular station to
another station for Railway risk, 20 per centless are the Owner’s Risk rate that
is Rs. 80. This rule should be made applicable to all the classes of goods, it
would avicd unnecessary and faulty calculations for various goods, and the
Railway has fixed the rates of the Railway Risk in consideration of the risk the-
railway has to bear in each class, therefore it would make the Tariff calcu-
lations very easy, and the merchants ean verify the rates also very easily.
At present the verifying of the rates of Owner’s Risk isso much complicated on
account of various issue of now and then changes in rates that in a Court of
Law the rates cannot be tested without a competent rating railway clerk.
Therefore the above proposal will meet satisfactory working in rating
matters.

Theft.

21. Generally the Railways have taken all the precautions against thefts,.
but condition in India is quite different, there are certain class of people who
make their livelihood by committing train thafts, the Government has placed
at various places police posts and arranged travelling police with the trains,
yet thefts are committed every day in running trains.

22. The merchants have their remedy against the offenders by applying
the Government Police Department and ftracing the offenders, and the
carriers cannot be made liable for the thefts committed on the goods while
in their possession. The master can not be held liable for the criminal acts of
servants is the maxim that governs these cases if it be shown that the servants
of the Railway should be presumed to have stolen the goods if the offenders can-
not be found. This is misinterpretation of Law on the point. Lord Chelmsford
in a case of misappropriation of money of Bank by a clerk of the said Bank
held that— It is clear according to authorities, that the Bank in this case was.
not bound to take more than ordinary care of the deposit entrusted to them.”
The suit was dismissed against the Bank, Russell Railway Act, 2nd Edition,.
page 182. In case of Shaw versus Great Western Railway Company Q.
B. Volume I, page 878, it was held that loss of goods by theft of a Railway
Company’s servant was not a loss ‘occasioned by the neglect or default of
the Company servants ’ same book of Railway by Russell, page 182.

23. It is therefore necessary to add word * theft ** after *‘ robbery *’ in the
last proviso in the Risk Note B in use at present.

24. When a greater measure of responsibility in respect of giods cairied
at Owner's Risk rates is being thrown upon the Railway, the Railway is entitled
to ask the above protection.
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Letter No. 29-84-T.-22—1V, dated Lahore, the 30th May 1922.
From—The Agent, North-Western Railway, Lahore,

To—The Secretary to the Government of India, Railway Department (Railway
Board), Simla.

Revision of Risk Note Forms.

I regret the delay which has taken place in answering your letter No.
505-T.-21 of 15th-17th April 1922. This is due to my having considered it
advisable to answer your letter after the Punjab Communications Board had
held a meeting to discuss the questions raised in your above-quoted letier, so
that I might be able tolet the Railway Board know what my views were on

any points which the Punjab Communications Board might raise.

I enclose a copy of the Traffic Manager’s levter*  No. 1178-03-Me., dated
*Serial No. 44. 25th May 1922, with which he sent me a
+Printed a3 Serial No. 8. copy of the reportt of the Sub-Committee

of the Punjab Communications Board. Before commenting on the points raised
by the Tratlic Manager or the Punjab Communications Board’s report I shall
reply to the two particular points (mentioned in paragraph 4 of the Railway
Board’s letter) on which my views are asked :—

Onus of proof.—1 agree with the Traffic Manager that the ‘ onus of
proof ”’ should be thrown on the consignor and not on the Rail-
way. This was agreed to bv the majority of the Sub-Committee
of the Punjab Communications Board. Rao Bahadur Chaudhri
Lal Chand, O.B.E., however accorded a minority report on this
point by suggesting that the onus should be thrown on the
Railway in the firstinstanee. "

(i3) Alteration, addition to or definition of the words ““ loss, destruction or
deterioration.”’—As regards loss I do mot consider it necessary
to in any way alter the present wording which, under the terms
of the Risk Note, renders a Railway Administration liable for
the loss of a complete consignment, or a ecomplete package form-
ing part of a consignment, if the consignor can prove that such
loss is due to the wilful neglect of the Railway Administration,
etc., ete. If it is intended that Railways should be inade liable
for pilferage from packages, i.c., loss in weight of one or more
packages in consignment, then it will be necessary to define
how such consignments should be packed, for the Railway cannot
be held responsible for contents if loosely, badly or inadequately
packed. It seems probable that tlie increase in cost of packing
will be so great that generally speaking the merchants will prefer
to take the risk asthey do at present.

On the question of ¢ destruction or deterioration ” it might be possible to
concede that a consignment should not take longer than one week, say, to
travel 100 miles or part or a 100 miles. A conditional clause will have to be
inserted however that this period is exclusive of delays due to accidents, restric-
tion in movement of traffic, civil commotion, strikes, labour disputes, ete.

2. There are two poivts which the Punjab Communications Board Sube
Committee raise :—

(¢) Definition of a “ Running train ”* (paragraph 2 of their report).
(i¢) Deletion of the words ““ and the Railway Administration accepts no
responsibility for the correctness of the vernacular translations.”

The definition of a Running train as is given in General Rules is ¢ a train
whick has started under an authority te proceed and has not completed its
journey.” As no train can proceed without line clear, the word journey
implies the distance to the next station, or in other words the ¢ block section.”

To apply such a definition to the words* Running train * as used in the
Risk Note is obviously incorrect as it would mean that between the time a
train arrived at a wayside station and the time tlie driver was given “ Authority
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to proceed ” the train would not be considered a Running Train and the
Railway would thus be liable for loss of a complete package or packages.

Should it be considered that such definition should be accepted, it will
then be necessary to arrange for an increase to the watch and ward staff so as
to provide protection at all roadside stations. Such charges would have to be
met by an increase in Owner’s Risk rates.

I however agrec with the Traffic Manager that in cases where trains are
delayed at stations for the purpose of changing engines and train examining
in such cases a train should not be called a Running Train while an engine is
not attached to it and not ready to proceed to the next Enginc Changing
Station.

Asregards the Punjab Communications Board Sab-Committee’s sugees-
tion to delete a part of the note at the foot of the Risk Note, I agree with the
Tratfic Manager that the proposed deletion should nof he made.

Copy of letler from the Traffic Manager, NortheTWestern Railway, to the Adgent, Serial No. 4.
North-Western Railway, Lakore, No. 1178-03-Me., dated 25th May 1922,

Risk Notes.

With reference to paragraph 4 (i) of the Railway Board's letter I am

of opiuion that the onus of proof should continue as at present to rest on the
.consignor,

As a general rule the provisions of the Risk Note are clearly understood
by the Commercial community and the contract entered into is binding.

2. There have been however cases in which the consignor has legitimate
grounds for complaiaing that the provisions of the Risk Note are such as to
justify a revision. For instance a consignment booked from Karachi to
Lahore, a distance of 755 miles is for one rcason or another delayed and takes
3 or 4 monthsin transit as the result of mistakes made by the Railway staff. If
on delivery of the said consignment it is found that damage has occurred as a
result of the delay in transit, the consignor cannot, under the terms of his

special contract, as they are at present, expect to receive any compensation for
such damage.

On the other hand we ha re had many instances in which consignees have
-endeavoured owing to a fall in the market to recoup their legitimate trade
losses by claiming from the Railway compensation on the grounds that there
has been undue delay in transit.

3 Therefore any revision of the terms of the Risk Note favouring the
“insertion of a olause throwing liability on to the Railway for delay in transit
would require to be very carefully drafted, particularly as to the time in transit
considered normal. In this conunection 1 would invite attention to the ex-
ceptions as to the Railway’s liability that are made in the case of the English
Risk Note. The exceptions read asfollows :—

“ Nothing in this condition exempts the Company from any liability they
might otherwise incur in the following cases of non-delivery, pilferage or
mis-delivery, viz :—

(i) Non-delivery of any package fully and properly addressed unless
such 1non-delivery is due to accidents to trains or to fire.

(11) Pilferage from packages of goods protected otherwise than by paper
or other packing readily removable by hand, provided the pil-

ferage is pointed out to a servant of the company on or hefore
delivery.

(ii) Mis-delivery where goods fully and properly addressed are not
tendered to the consignee within twenty-eight days of des-
patch.

4. I am of opinion that some such exceptions could with advantage be
adopted in this country with modifications to suit the conditions of trade,
methods of packing, addressing and despatch prevailing here. TFor instance, in
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the third exception, the time limit in transit might be made two calendar
months. '

5. The term “running train ** used on the Risk Note requires to be clearly
defined. At present there are very divided opinions as to the exact meaning of
the term. 'The term “ running train” is defined in the General Rules for
Indian Railways as a train which has started under an authority to proceed,.
and has not completed its journey. This definition if strictly acted up to would
place Railways in an unfavourable position as regards claims for compensation
on consignments booked under Risk Notes. For the purposes of the Risk Note-
therefore an amended definition is required and I would suggest for discussion
this— a running train is a train which is in complete readiness to start from
one eng’ine changing station until its arrival at the next engine changing
station.”

6. As regards paragraph 4 (ii) of the Railway Board’s letter, it is not clear
how any alteration in the wordings of the Risk Note Form ean secure for the
consignor a right to compensation as suggested. Under the terms of the Risk
Note the Railway Administration is now liable if it be proved by the consignor
that the loss of a complete consignment or a complete package forming part of
« consignment is due to the wilful neglect of a Railway servant.

7. It has been suggested* by the Punjab Communications Board that there:
is a general desire among the trading
community that the terms of the Risk
Note should be extended in such a way as to include a Railway Administration’s:
liability for losses in bulk or weight. I am of opinion that if such liability
were thrown on the Railway Administration it would be wunfair and would
probably lead to the comsideration of the question as to whether Railways
could continue to quote alternative Owner’s Risk rates in many instunces,.
and may possibly result in a geacral increase in rates.

A recent decision in the High Court of Bombay rules that when a Railway
Administration takes advantage under the conditions of Risk Note Form “B,
it is incumbent on the said Administration to explain how the loss ocourred. It
appears to me that if this ruling were strictly acted up to by all Railway
‘Administrations, there should be no cause for complaint on the part of the
owner.

8. I am enclosing with this a copy of the proceedings of a Sub-Committee of
the Punjab Communications Boazd on this subject. As regards paragraph 4 of
the Committee’s report, the foot-note reads as follows :—

* Serial No. 7.

“ The above Form is for the convenience of the Public, translated into-
the vernacular on the reverse but the Form in English is the
authorilative form and the Railway Administration accepts no
responsibility for the correctness of the vernacular translation.”

So long as English is the legal language in which the authoritative form
is drawn up forming the special contract I think it would be dangerous for the
Railway to admit being in any way bound by the translations into the verna-
cular which are idiomatic and may lead to misunderstandings.

No. 380, dated the 29th May 1922,
From—G. W. Evss, Bsq, B.A., B.AL, M.I.C.E,, Agent and Chief Engineer, Barsi
Light Railway,
To—The Secretary, Railway Board, Simla.

With reference to your circular letter No. 505-T.-21 of 15th-17th April
last regarding the revision of Railway Risk Notes, I forward herewith a copy
of my Traffic Manager’s viewst on the
subject for the information of the-
Committee.

Serial No, 46.
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C’opy of Traffic Nanager’s letter No. R.B.C.-1 of 12th May 1922 to the Agent Serial No. 46,
and Chief Engineer, B. L, Railway.

Your No. 141 of 21st March 1922 re revision of Risk Notes.

The decisions of civil courts on question of protection afforded by risk
notes in general have hitherto been very inconsistent—chiefly owing to the
ambiguons wordings. For instance—the words “ Liable to damage, leakage or
wastage intransit’’ in Risk Note Form “A” are rather vague and the staff always
find it difficult to determine what is or is not bad packing and as a result risk
notes are held where they are not required or not held where they are required.
This point will therefore have to be cleared when the question of revisiag Form
¢ A ” is taken into considerition.

2. The term ‘* wilful neglizence "’ in Risk Note Form “B” is also indefinite
and vague. Risk Notes can afford protection to the Railway only against risks
incidental to Railway transit and not against independent wrongs or wilful acts
of wrong doing, not contemplated in the risk, incidental to Railway transit.
The term * wilful misconduet ’’ means the doing of something or the omit-
ting to do something, which it is wrong to do or omit and which the person
answerable, does or omits intentionally knowing that his act or omission is
likely to endanger the goods. It does not alco seem right t> expect Railways
to be responsible for the misconduct or neglect of their servants or agents in
every respect. The substitution of the word * misconduet’ in place of the
word “ negligence ’ wi'l therefore have the effect of reducing the number of
unreasonable claims to some extent. In the eyes of the Law, it is a defence
which will relieve the carrier of liability if the claimant cannot prove negli-
gence ou the carrier’s part contributing to the damage. It is therefore quite
desirable that the burden of proof should always lie on the plaintitf.

3. The Railway quotes alternative rates for certain descriptions of goods, a
higher and a low er rate, in the interests of irade ard its constituents and as such
those taking advuntage of the lower rate take it upon the conditions under which
such lower rate is quoted. It isin the bands cf a Judge to declare any con-
tract as * unjust and unreasonable.”” If therefore the money difference in
the Railway Risk rate and Owner’'s Risk rate is unreasonable, the Judge is
likely to hold that the trader did not get a fair option and practically was
coerced into acceptance of the Owner’s Risk rates and that the conditions and
consequently the contract, was “unjustand unreasonable.”” If thesame reason-
ing is applied to the Railway, the difference must be reasonable from their point
of view torender the contract ‘ just acd reasonable.” The difference in the
Railway Risk rates and Owner’s Risk rates is, at present, arbitrary and not in
proportion to the risks involved. If therefore the Railways are required to
accept greater responsibility in respect of goods carried at owner's risk, the
traders on their side must be prepared to agree to an increase in many of . the
Owner’s Risk rates. . ‘

‘4. In my opinion therefore —
‘() Tke principle of throwing the onus of proof on the consignor does
not require any modification.

(b) The words “ loss, destruction, deterioration, etc.”” should be altered

only so far as the substitution of the word ¢ misconduct” for
“ pegligence ’ is concerned.

(¢) That if the Railways are to be asked to accept a greater measure of
responsibility in respect of goods carried at Owner’s Risk rates—
(¢) the whole question of Owner’s Risk rates should be examined
and the rates increased where necessary to make up the differ-
“ence between Railway Risk rates and Owner’s Risk rates

approximate to the vilue of the risk involved in each case ;

(#%) the-acceptance of liability for pilferage or mis-delivery should be
subject to goods being protected by packing not easily
removeable by hand and to their being fully and properly
addressed ;

(iii) that in the conditions defining that responsibility the term
“ wilful misconduct ” should be substituted for ‘¢ wilful
neglect ”’; and

{  (iv) they should be exempted from liability for Loth robbery and
theft from a rupning train.

198RB
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Serial No. 47. Demi-official No. 730-T., dated Lucknow, the lst June 1922.
From—The Agent, Oudh and Rohilkhand Railway,
To—The Secretary, Railway Department (Railway Board), Simla.

Oudh and With reference to Railway Board’s letter No. 505-T.-21, dated 15th-17th
Rohilkhand  Apri] 1922, regarding the question of the revision of Railway Risk Notes,
v 1 beg to say that I am not in favour of any change in the existing forms of
risk notes neither in regard to the question of onus of proof nor in regard
to modifications in the wording for the purpose of adding to the responsibility
of railways ror loss or damage to goods. The forms were modified some years
ago with the object of imposing a greater measure of responsibility on railways
in connection with loss or damage to goods, and any further steps in this
direction will render the risk notes valueless so far as protection to railways
is concerned.

In regard to onus of proof I am not aware that the present form imposes
undue hardship upon traders and the suggestion that railways repudiate liability
for goods covered by risk notes by misrepresentation of facts is without founda-
tion, at any rate on the railways on which I have been employed.

1 consider, however, that traders have a legitimate grievance in the large
difference which, exists between owner’s risk and railway risk rates which forces
them to despatch their goods at owmer’s risk to do business at a profit. If
the difference between the rates more nearly represented the risk involved
I am of opinion that complaints against the risk notes would practically cease.

Serial No. 48. No. 1092, dated Calcutta, the 30th May 1922.
From—DMessrs. Mc Leap & Co., Managing Agents, 28, Dalhousie Square,
To—The Secretary, Railway Department (Railway Board), Simla.
S.UBJEGT —Rewvision of Ravway Risk Notes,
Your letter dated 22nd May 1922, No. 505-T -21.
Messrs. We are not in favour of modifying the terms of the existing Risk Note

McLeod & Co. me whi : 3 : .8 Tigs
Managing forms, which we consider are fair to both sides under the existing political

Agents conditions of the country.
I%::?wv;?géc. But we do consider that it is the duty of Railways to reorganize their
Railways. claims departments, to avoid the excessive delay in settlement of claims in

connection with through traffic,

Serial No, 49. No. F.1.-265, dated Calcutta, the 27th May 1922.

Trom—Messrs. MarTIN & Co., Managing Agents, 6 & 7, Clive Stree,

To—The Secretary, Railway Department (Railway Board), Simla.
Sussecr :—Revision of Risk Notes.

Messrs. Martin With reference to your letter No. 505-T.-21, dated the 22nd May 1922,

Ma,cx?; in wo have the honour to forward herewith a copy of our (Bukhtiarpur-Bihar
Agem%‘pﬁtwa Light Railway) letter No. 2661, dated 10th May 1922, to the address of the
Islampur Secretary, Government of Bihar and Orissa, Public Works Nepartment, which
Illtl;ili:way. expresses our views.

Copy of a letter from Messrs. Martin and Company, Managwng Agents, ‘to the
“Qocretary to the Government of Bihar and Orissa, Public Works Depart-
ment, Railway Branch, Ranch, No. 2661, dated Calcutta, the 10th May
1922,

Sussmer :—Proposed revision of Risk Notes.

With reference to your telegram dated the 8th instant, we have the honour
to forward, the following note as representing the views of this Adminis-
tration —

The history of the development of risk notes would indicate that the
time is ripe for another change In their terms. Among railway users, however,
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thiere seems no consensus of opinion as to what this change should be. The plea
of the bazar trader that owner’s risk rates must remain as they are, railway
rigsk rates lowered and a general widening of the liability accepted by railway
companics in terms of risk notes enforced, is effectively disposed of in para-
graphs 12, 13 and 14 of the demi-official of the Secretary to Indian Railway
Conference Association No. 3264-6, dated the 10th April 1922, and need not be
further considered ; it appears, however, that the more responsible sceds and
soft goods merchants are more or less prepared to accept certain rise in risk
rates in return for a relaxing of risk note conditions, whereas the dealer in
bulky goods though desiring some amelioration in their condition are in no
way ready to face the possibility of a rise in rates. They are fairly content
with their present bargain. From different reasons the Railway view too
appears to favour that things be left as they are. 'We do not consider, however,
that the view which is against extended Railway liability because of the
personnel of railway companies, the backward state of the country and the
conditions in which goods are handled is correct. Since all these matters are
in the hands of the companies themselves, as long as they have no incentive
to improve conditions, the present admittedly unsatisfactory state of affairs will
continue.

If risk note conditions were relaxed, railways would automatically have to
improve the conditions in which goods are handled. During the transition
period rates would have to be raised to cover the greater risk, but later these
might be lowered when conditions had approximated more to those obtaining
in more advanced countries. We are in favour of a loosening of the stringency
of the risk note coupled with the moderate rise in owner’s risk rates. Some
basis tfor the percentage increase might be found from information supplied by
merchants as to their losses under the present system correlated with the figures
supplied by railways as to claim paid on different commodities.

As to the change to be effected in body of risk note (taking Risk Note B
as the most important) the doletion of the clause limiting railways responsi-
bility to the loss of a completc eonsignment or package 1s recommended. It
is incquitable that a company’s liability is satisfied where of 200 bags of flour,
say, only the bags. were delivered at destination. A ten per cent. margin in the
matter of weighment might be permitted. In the concluding portion of the note,
miscouduct should be substituted for negligence though as a matter of practical
politics, we doubt if the bracketing of both these terms in the risk note would
make very much difference while traders would probably look on the retention
of both words as a substantial eoncession. Negligence is a vague word and
proof thereof must be very difficult to adduce, apart from the fact that in the
terms of the Carriers’ Act there may be a want of care such as a man of ordinary
prudence might display towards his own goods, which amounting to negligence
would not be penalised by the risk notes. The onus of proof must still lie with
the merchant. In present conditions it is not feasible to make railways produce
proof against their liability in eertain accepted cases as at home, though it is
an ideal to work towards. No reference appears necessary to fire, theft from
running trains, ete. If traccable to misconduet liability is fixed. We would
further recommend a revision of the regulations regarding packing and address-
ing and an insistence on the rules on these points already in forece. Finally as
it is not improbable that revision of the risk note will lead to an increase of
litigation over claims, the committee of the Legislative Assembly would perform
a useful service by defining misconduct and negligence and laying down certain
test principles to assist in apportioning liability. o

No. P.-1897, dated Bombay, the 31st May 1923 Serial No. 50.
From—The Secretary, Bombay Port Trust,
To—The Secretary, Railway Department (Railway Board), Simla.
Sussect —Proposed revision of Railway Risk Notes.
With reference te your endorsement No. 505-T.-21, dated 15th-17th April Bombay Port
1922, alddressed to the Secrectary to the Government of Bombay, Public Works Trust.
Department, I am directed to say that the questions at issue are of a highly

technical and controversial nature and caunot be satisfactorily dealt with in a
reference of this nature.

2. As regards the form of }‘isk notes I am to say that as far as local traffic
on the Bombay Port Trust Railway is concerned the system of combining the
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risk note with the consignment note has been sanctioned by the Railway Board—
vide their letter No. 825 T.-16 of 16th May 1917. This change of system which
it is proposed to introduece next year, is very desirable as at present cases—-
frequently occur of consignors repudiating the signatures on risk notes. The
only proof of identification which the railway has of the consignor as owner
of the goods is the consignment note and it appears that under the revised
system such cases could not occur and this will end the disputes as to whether
consignments were booked at owner’s risk or not. Owmer’s risk consignment

‘notes can be printed on different coloured paper to prevent mistakes.

3. As regards the construction of risk mnotes generélly, it is obviously
desirable that the conditions should be so clearly stated as to leave no loop- -
hole for repudiation or litigation. '

4. With reference to the two points specially referred for consideration,

~ 1 am to say that in the opinion of this administration :

Serial No, 51.

East Indian
Railway.

(1) the condition of Risk Note ¢ B * should absolve the Railway absolutely
from all liability ;

{2) no alteration, addition or definition such as proposed is necessary as
the right of the consignor to compensation under the circum-
stances referred to 'is already clearly expressed.

No. T.-821, dated Calcutta, the Ist June 1922.
From—The Agent, East Indian Railway Company,

To—The Secretary to the Government of India, Railway Department (Railway
Board), Simla,

I beg to acknowledge the receipt of your letter No. 505-T.-21, dated 17th
April 1922, advising me of the appointmentof a Committee to consider the
question of revision of Railway Risk Notes. .In your letter you ask my
opinion on the form, construction and application in practice of the Risk
Notes in use at present and state that, while it is the intention of the Com-
mittee to review all the existing forms of Risk Notes, my reply should give
special consideration to the following points : —

(i) Whether the principle of throwing the onus of proof oun the con=
signor in a claim for compensation arising out of the loss of goods
entrusted to a Railway Administration for carriage requires
medification.  (This refers specially to the terms of Risk Note
forms “B ” and ¢ H.”)

(i3) Whether the words loss, destruction or deterioration used in the
Risk Note forms should be altered or added to or defined in
such a manner as to secure for the cousignor the right to com-
pensation (for the loss of the whole or part of a consignment)
for the above, arising from the wilful neglect or criminal acts of
the servants of the Railway Administration.

]

2. As regards the general question of onus the terms of the reference are
not entirely free from ambiguity. When goods are booked at Railway Risk,
the liability of the Railway is that of a bailee, and in the event of loss, damage
or deterioration, the onus of proving that the loss, ete., did no¢ occur through
the failure of the Raillway to fulfil its obligations as a bailee lies on the Rail-
way Administration. On the other hand, when the sender elects to book his
goods at a lower alternative owner’s risk rate, the Railway Admiuistration, in
consideration of the concession in rate, isrelieved from its liability as a bailee,
and can only be held responsible for loss, damage, etc., when the owner es-
tablishes wilful negligence or proves that the loss, damage, ete., occurred
through the criminal misconduct of the servants or agents of the Railway.
This transfer of the onus is an essential condition of the voluntary contract
made by the sender, and has been held to be Eerfectly. good in law. I con=-
sider that, provided the consideration offered by the Railway is reasonable, the

arrapgement is good in equity.
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3. In suits for loss, damage, etc., of comsignments bonked at Rail-
way Risk, we are required to prove that we have not been guilty of
negligence and have taken as much care of goods entrusted to us for carriage
as an ordinary man of prudence would take of his own goods of the same
value. Logically we could resist every claim in which negligence did rot occur,
providel we could prove the due measure of care and the absence of
neglect. A man of prudence could hardly do more than lock up his goods.
Yet we have to pay ciaims in cases of thefts from locked wagouns, merely
because proof is wanting or, rather, is not sufficiently convincing for Law
Courts, where it is at once assumed that the loss is due to negligence or theft
- by railway subordinates or with the connivance of HKailway subordinates.
1 his may be right in law, the onus of proof being on us. How impossible it is
for a Railway to disprove the causes ascribed for losses is illustrated by the
amounts paid by Indian Railways on account of claims.

4. The difference between disproving neglect and wilful neglect is so
slight as to be almost negligible, and, if the onus of proof in the case of Risk
Notes B and H were placed on Railways, it would mean in effect that, apart
from the specified relief from the consequences of fire, robbery from a running
train or any unforeseen event or accident, debatable liability in any case, our
responsibility to the consignors would be precisely the same as for goods booked
at Railway Risk The consignor. as a result, would get the benefit of the
lower rate with practically no additional risks.

5 The actual consideration offered is a matter of fact and varies with
different classes of goeds carried under varying conditions, but so long as the
difference in the rates for carriage at Railway and Owner’s Risk is equal or
exceeds the estimated value of the risk, the option is obviously reasonable and
fair. Any difference in charge attributable solely to the transfer of liability,
which exceeds the value of the risk, i§ a gratnitous econcession to the owner and
this, as will be shown later, has been established in English Railway Law.

6. As the issne has been raised in general terms and without reference to
specific cages, it can only be dealt with in a general way. For the purposes of
this discussion, rates for the carriage of goods may be divided into two main
groups, viz i=— .

(¢) Class rates.

(i3) Other than class rates.
As the issues involved are different, I propose discussing the considerations
affecting the two groups separately.

7. Dealing first with class rates, for purposes of fixing the Maximum
charge which may be levied for conveyance, goods are classified into a number
of groups, for each of which a Maximum charge is prescribed. I reed not
discuss here the factors which de¢termine the classification of any particular
commodity. It will suffice if I point out that for certain commodities an
alternative classification is provided. Tn some cases this classification varies
exclusively with the risk or the cunditions affecting the risk. In others, the
difference is attributable to other factors besides risk. The following examples
will illustrate my point : — ‘

R. R. 0. R.
Agriceulgural Implements packed 1
Agricultural Implements unpacked 3 1
* Ale and Beer ... 4 2
Alumininm .- 6 4
Aloe Fibre unpressed 3
Aioe Fibre W.-200 L. .. 1
Bamboos N 3
Bamboos W.-300 1. i

Numerous other cases could be cited, but these will serve to make the point
clear. In the case of Agricultural Implements, it will be noted that there are
two Railway Risk rates, viz. :—3rd class and 1st class—the difference being for
the . packing or absence of packing. As the lowest class is gquoted at Railway

198RB
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Risk for the *“packed” thereis no alternative Owner’s Risk classification..
For the unpacked an alternative Owner’s Risk class is quoted.

Tn the case of Ale and Beer and Aluminium, the difference in classification
is attributable solely to the Risk, while the case of Fibre and Bamboos, al-
though Risk is one of the factors influencing the lower class rate there are
other cornditions attaching to the lower rates, viz. :—

(1) That the goods are despatched in wagon loads.
(2) That the goods are loaded and unloaded by the owner.

8. In many cases, the difference between Railway and Ownper’s Risk rates
is more attributable to the incidence of other conditions than to the degree of
liability.

9. In respect to those commodities ordinarily carried at the class rates, that
is, for which no Schedule or station to station rates are quoted, an alternative
rate can only be offered by quoting a lower class. The effect of this rigid
system is that the difference in the actual charges for Railway and Owner’s
Risk must correspond to the difference hetween the maximum rates for the two
classes. As a number of commodities, differing widely as to the risks involved
in their conveyance, may be included in the same classes, it is impossible that
the uniform difference should in all cases accurately represent the value of the
risk. It may be claimed, however, that this generally results in a larger differ-
ence being maintained than the circumstances warrant.

10. In regard to “ other than class rates,” the general po:ition is that, to
meet the special requirements of particular descriptions of traflic, rates lower
than the class rates are quoted, subject to certain conditions. Risk is
usually one of these, but it is not the only factor nor even the predominating
factor. The level of the lower rate may be influenced by considerations of
competition, volume, regularity of movement and special factors affecting
cost, such as securing loads for return empties and a large number of other
reasons.

11. In regard to the general question of difference, it has been advanced
that, where the difference is excessive, the merchant is forced, in competition
with rival traders, to accept the lower rates, with its attendant risks, and he bas,.
therefore," no real option. The same argument has been put forward in
England, as evidenced by a well known case, Brown wversus Manchester,
Sheffield and Lincolnshire Railway. This case was brought against the railway
by a Grimsby fish merchant for loss of market owing to delay, although he
had been sending the fish to Billingsgate at a specially reduced owner’s risk
rate. He had during the period of his contract with the railway, saved some
£20 in freight, but the contention put forward was that he could not compete
with his rivals in the trade if he did not book at the owner’s risk rate and
hence there was no effective alternative offered to him to book at the Company’s-
risk rate. The case was finally decided in the House of Lords, and in his
judgment Lord Bramwell said :—

“Jt is absurd to say that there was no real option because the difference between
the two rates was too wide and competition forced the plaintiff to make the
agreement he did. That is to say that there is no option because the terms are-
too good, the henefit given to the plaintiff is too great; that if a less benefit
were given to him. and to all the other senders of fish—if instead of 20 per
cent. being taken off the price it were 10 or peradventure 5 (for 10 might be
tno much for aught I know) then, indeed, there would be an option but as it is-
such an irresistible temptation to him, 1 suppose, it is so go:.d a thing for him
that he had no choice but to take it. The argument comes to this: the
allowance is so just and reasonable to all fish dealers that it is unjust and un-
reasonable to each of them., This is a most extraordinary proposition. The:
assumption that he is obliged to do it, becanse he cannot otherwise compete with
his fellow fishmongers is the most gratuitous one that was ever invented in
this world. He says that he has put £20 into his pocket, and because he had
done so, that we are to infer that he cannot carry on his trade unless he put
that £20 in his pocket, and, therefore, that the thing is of a compulsory nature
and that he has no option, no choice, and that consequently his agreement is
not voluntary. I really do not understand how such a  conelusion could be-
arrived at, except by some generous feeling that Railway Companies ought to
be kept in order for the benefit of fishmongers.”
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12. In ZErgiish Courts it has repeatcdly been held that the fact that
traders invariably adopt the lower rate is no evidence that the higher rate is
unreasonable—

Foreman »s. G. W. Rly. 38 Lt. 851.
Gallaghur ¢s. G. W. Rly,, I. R., 8 C. L. 326.
G. W. Rly, vs. McCarttey, 2 Apye. 218,

13. Indian Railways, however, realising the difficulties which have arisen
under the presert system, have for someti..e been considering a revision and
a scheme is now under examination to preseribe a definite value to the risks
involved. Under the present systewn a meichant may desire to take advantage
of the lower rates offered in consideration of his compliance with all the con-
ditions prescribed by the Railway, except that of risk, but as at present no
separate value is attached to this factor of risk, the condition cannot be exclud-
ed from the bargain and heis bound to accept or reject it with the others.
Under the system which has been proposed, there will be a  separate “ risk ”
classification, that is the commodities entered in the general classification will
be sub-divided into groups according to the nature and extent of the risk in-
volved avd a definite “ Risk ” value will he attached to each group. Thigwill
make it possible Jor the sender to get the benefit of all lower rates without
being forced to assun.e the liability and the cnus of proving negligence which
goes with it.

1.4, I will now deal with the question whether the words, loss, destruction
or deterioration used in the risk notes should be altered, cr added to, or defined
in such a manner as to secure for the consignor the right to compensation (for
the loss of the whole or part of the consiunment) for the above, arising from the
willul neglect or criminal acts of the servants of the Railway Administration.
I have alrcady explained that if, in respect of consignments booked at Owner’g
Risk, the onus of proof is placed on Railways, the eftect would practically be
that the Hability of the Railway would be much the same as for goods booked
at Railway Risk. That is, the Railway would receive no consideration in
return for the concession in freigcht allowed. This would obviously be un-
reasonable. There is no objection to the term ¢ wilful negligenoce " being
substituted by the item * wilful misconduct” but I do not think that the
wording of the Risk Notes should be altered in any way such as would have
the effect of putting the onus of proof on the Railway or increasing the liabi-
lity of the Railway except to the extent indicated in the next paragraph.

15. T have not been able to ascertain why liability has been limited to a
complete consignment or package, and I am of the opinion that this limitation
is not justifiable. I would, therefore, suggest that, subject to the other condi-
tions of the Risk Notes being unaltered, we should agree to include loss from
packages by pilferage or abstraction due to the wilful misconduct of Railway
servants, the onus of proof with regard to this also being on the consignor. In
making this suggestion I iave in mind the fact that loss by pilferage or abstrac-
tion is at times as great as loss by theft of a complete package. I have no wish
to limit unrcasonably the option offered by our Risk Notes, but consider also

that in return, Railways should be exempted from liability for both robberies -

and theft from a running train.

No. T.-XIV-10-16, dated Bombay, the 31st May 1922.
From—The Agent, Great Indian Peninsula Railway Company,
To—The Secretary, Railway Department (Railway Board).

Revision of Owner's Risk Note.

With reference to Railway Board’s circular letter No. 505-T.-21, dated 17th
April 1922, I beg to offer the following remarks :—

Nominally the “onus probandi” lies on the plaintiff, but at the present
time, this is, practically, a legal fiction, because railways are required by the
Courts to give the plaintiff every assistance to prove negligence. A merchant

Serial No. 52,

Great Indian
Peninsula
Rallway,



62

may come to Court and require the railway to produce books, documents and
witnesses at great trouble and expense, and, practically, to conduct his case
for him. If the intention of the Ilisk Note, as railways understand it, and as
the Courts have interpreted it in the past, is to be made clear. the phrasing
should be corrected by substituting * upon proof of wilful misconduct™ for
«due to wilful neglect.” A plrase should also be inserted t» the effect that the
railway is only bound to show the bare fact of the loss, and not all the circum-
stances of the loss.

~ 2. The words * loss, destruction or deterioration ” should not be altered or
added to or defined in such a manner as to secure for the consignor the right to
compensation (for the loss of the whole or part of the consignment) for the
‘above arising from the wilful neglect or criminal acts of the servants of the
Railway Administration. 'The intention is not very clear but it appears to be
to make railways responsible for partial loss, ete., due to wilful neglect, as well
as for the loss of a complete package or consignment. This should be - resisted
as it would cause Railways to he involved in innumerable law-suits and to
incur largely incre-sed expenditure both in claims compensation and in legal
defence. The burden of proof is praciically at the present time laid upon
failways to show that they arenot wilfully negligent in the case of a complete
loss, etc., and if this lability were extended to cases of partial loss, ete., our
responsibility would be increased enormously. | '

3. The very large number of running train robberies have probably besn

the principal cause of the prevailing dissatisfaction of the Trade with the present
form of Risk Note. We have made strenuous efforts to prevent them by
special police precautions, punishing the staff and locking wagons; we are
also trying patent wagon fasteners and are re-organizing our watch and ward.
The word  robbery” implies the employment, or the threat of force, butitis °
often very difficult to prove the threat .of {orce although it is known to ve
there. 'The word *theft” should therefore be substituted for  robbery.”

4. Although not admitting that the maxima of the class rates are prima
facie unreasonable, railways are engaged in getting out figures with a view
to preparing Railway Risk rates the difference between which and the Owner's
Risk rates will be more in accordance with the wishes of the Trade.

5. Some merchants appear to think that railways do not take as much
oare of goods booked at Owner’s Risk as of those booked at Railway Risk.
This administration does not think that such is the case on any railway. On
this railway we take equal care of all goods.

6. Tt is contended that Indian risk notes should not be more favourable to
the railways than English risk notes. It must, however, be remembered that
the conditions in the two countries are very different.

7. Another complaint made hy merchants is that a railway when forming
part of a through route and charging Railway Risk rates for a consignment,
claims protection under a risk note taken in consideration of Owner’s Risk
rates charged by a railway over another pari of the route. It has not been the
policy of this railway to claim protection when we have charged Railway Risk

Tates. :

8. We find that merchants frequently deny the risk note, knowing well
that it has been signed on their behalf a\d that they have, in consequeace,
received the benefit of the alternative rate. There are many difficuities in
proving a risk note at some small station at the other side of Indis and we
.often fail to do so and lose our cases A phrase should be inserted in the risk
note to the effect that if the railway receipt bears the remark that a risk note
is held, the onus of proof that the risk noteis not held or is not valid lies upon
‘the plaintiff. ~ .

9. The alterations suggested in the risk notes are briefly as follows :—

(1) ** Upon proof of wilful misconduct * should be substituted for “due

: to wilful neglect.” .

(2) A phrase should be inserted to the effect that the railway is only
bound to show the tare fact of the loss, and not all the circum-
stances thereof.
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(3) “Theft” should be substituted for * Robbery. "

(4) A phrase should be inserted to the effect that if the railway receipt
bears the remark that a risk note is held, the onus of proof that
the risk note is not held or is not valid lies on the plaintiff.

10. Any alteration of the Risk Notes that tends toan exact definition of
the responsibility involved will be welcomed, even if it be in favour of the
plaintiff. It is of primary importance that the risk notes be freed from all
ambiguity, because uncertainty of interpretation leads to litigation and waste-
ful expenditure ; also clearly defined responsibility is capable of being met by
fair adjustment of rates.

11. I would in conclusion remark that any increase in the responsibility
of railways must inevitably result in a proportionate increase in rates.

No. R. C.-38-9, dated Morvi, the 2nd June 1922. Serial No. 53.
From~ The Manager and Resident Engineer, Morvi Railway,

To—The Secretary to ths Government of Irndia, Railway Department (Railway
Beoard), Simla,

Your No. 503-T-21, dated 15th-17th April 1922.

With reference to your above I beg to remark thatI am not at all, .
in favour of any modification or change as asked for in clauses (i) and (i) of Railway.
paragraph 4 of Railway Board’s letter No. 505-T-21 of 15th April 1922. On
the other hand I would suggest to make some provision so that the onus of prov-
ing how and where the loss oceurred may not be thrown on the Railway as
was decided in 23 Bombay Law Reporter, page 525.

Tt also seems to me absolutely necessary that a provision should be made
against a revised ruling of the High Court of Bombay where mis-despatch is
held to make Railway liable in cases of Risk note B (vide 24 Bombay Law
Reporter, page 316).

Duted Kurseong, the 4th June 1922, Serial No. 54,
From~The Consulting Engineer, Darjeeling-Himalayan Railway and other Branch
Railway,
To—The Secretary to the “ Owner’s Risk Note Committee,” Simla.

I venrure earnestly and respectfully to draw the attention of the Com- Mr. F. Bagl ‘
mittee enquiring into the question of “Railway Risk notes,” to the attuched Cox’xgﬁlt?;fg”‘
oopy of evidence* given by me to the Acworth Hailway Enquiry Committee. %:;‘.;::ﬁ;’ .
It is a subject on which I feel strongly as the result of nearly 50 years’ wark Hima,[a,yag,
on Indian Railways, in the welfare of which and of the Railway staff I take the Railway.
deepest interest.

The public interests are also serionsly involved as proved by the appoint-
ment of the Committee. The Report of the Railway Police Committee proved
an appalling amount of loss to the public from robbery and pilferage, and
damage from delays and negligence on the part of the Railways, which shirk
their responsibilities on the “owner’s risk " plea, and the traders acquiesce as
they get cheap carriage, and hand on thelosses to the consumer. The "making
of the Railways responsible for all lnsses is the only possible ewe. It will
mean of course a higher rate for every thing, bub this will enable the Railways
to make proper arrangements for watch and ward and detec?ion and the pro-
tectio of goods from damage by weather, and will be repaid tenfold to the
public, including the traders. Above all, in my view, it will cause a stoppage.
of the serious temptations put in the way of the Railway staff which is being
laimentably demoralised by the facilities for stealing with impunity from
s owner’s risk * goods, which is, as all know and the Police enquiry shows,
turning every railway station (especially junctions and tranship stations) into
a den of thieves. It is not right or just to put this temptation into the way of
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not too liberally paid employees, and those who do it incur a very serious moral
responsibility in thus encouraging dishonesty. Much nonsense is talked about
the staff not knowing whether consignments are booked at owner’s risk or not,
the classes of goods generally booked at owner’s risk are known to all, and for
most of the articles specially open to theft, there is no choice, as they are not
booked except at owner’s risk.

I must admit that I have been trying for many years to push tlis view,—
that the abolition of the owner’s risk note is the only cure for the accursed
thing, without any success or support from any body, but as explained above, I
believe it is due to the facts not being realised by the public which is the real
sufferer. The Railways fear the great increase in working expenses which
would undoubtedly be involved, and are also apprehensive of a flood of false
claims' (it is not quite clear why, as those who mean to send up false claims do
not book at owner’s risk), and above all of the great effort and worry and hard
work that will be needed to provide an efficient watch and ward and detective
organisation. The fraders as stated above get cheap carriage and pass on the
losses to the consumer, who knows nothing about it.

No alteration in wording of the risk notes can have any real effect, for if
the responsibility of the Railways is to be enlarged to any appreciable extent it
ought to mean to them really the same measures for self-protection that
would be required if aholition were decided on, but this fact will not be so
obvious and their efforts will be half-hearted and ineffective compared with
those that mus: be adopted if full responsibility is accepted.

If, after all, the idea hitherto accepted should prevail, that the combined
opinion of the consignors and of the Railway Administrations must decide the
question as the former agree to the conditions laid down by the litter under a
system of free choice, it should at-least be laid down that the free choice should
extend to all articles which the Railways receive for carringe, and that those:
most open  to robbery and pilferage (see the Railway Police Enquiry
Report), should not be specially exempted, and booking at owner’s risk remain
compulsory, as it is now.

I write in the hope that these facts will be acknowledged by the Committee
if they make a searching enquiry into the facts of a very great and growing
scandal.

Extract from evidence given before the Acworth Committee by Mr. F. Bagley
(Retired) Chief Bngineer, Railways.
Becommendations that may seem germane to the enquiry.

This is so comprehensive a demand for suggestions that I venture to put
forward some recommendations as to details of working which my long
experience has impressed on me as essential to more successful Railway manage-
ment, and in the public interest.

The first of theseis the abolition of the pernicious system of booking certain
goods ““ af owner’s risk ” ab a lower rate for freight than charged for goods
booked at Railway risks, In practice this system is a terrible evil, encouraging
thefts and robberies and causing immense losses to consignors or consignees
paid for by consumers. It is ordinarily urged in defence of the practice that
* consignors have their choice,” and that the fact of enormous quantities of
goods being sent under these conditions proves that on the whole it must be in
the traders’ interests to adopt it.

Such reasoning however plausible is entirely fallacious. There is no choice-
for many kinds of goods, especially those most exposed to dishonest practices.
Coal and oil, fresh fruits, etc., are not booked except at owner's risk, and the-
railway staff are learning that thefts from such consignments may be com-
mitted with impunity, - It is the demoralising effect of such a state of things
that is to me the chief and crying evil, as it is turning every railway station
into o den of thieves. As for the losses to traders, they are considered part of
the charges necessarily incurred and passed on to the consumer, and it is tho
public that suffers. There is no remedy but doing away entirely with the!
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accursed thing. It will mean an indirect raising of rates, and the extra receipts
will much more than pay for the greater cost of the enlarged watch and ward
and detective staff which will be needed to check thefts and robberies.  This
improvement in policing, if taken full advantage of, will have an important
effect in stopping other irregularities and dishonest practices in connection with
goods sent at railway risk (for losses on which large sums are paid yearly),
travelling without tickets, extorting bribes for use of trucks, etc., etc.

No. £28 of 192, dated Bhuj, the 2nd-5tb June 1922, Serial No. 56,

From—The Manager and Engineer-in-Chief, Cutch State Railway,
To—The Secretary, Railway Board, Simla,

In reference to your letter No. 505-T.-21 of the 22nd ultimo, I have the g*;’;ﬁ;g;&“
honour to inform you that the present form and wording of the risk notes )
should stand and not be altered, as the railway staff have to. go principally on
the consignee’s word as to the contents of packages.

No. 345, dated Secunderabad (Deccan), the 14th June 1922. Serial No. 57.

From—The Agent and Cthief Engineer, H. E. H. the Nizam’s Guaranteed. State
Railways Company, Limited,

To—The Secretary, Railway Board, Simla.
Revision of Railway Risk Notes.

I beg to refer to your letter No, 505-T.-21 of 13th April 1922 and to state  Nizam's Rail-
that with reference to the two points on which my special consideration was '
invited, my opinion is :—
(@) that the burden of proof should remain with the claimant. TUnder
English Law, the burden of proof lies with the plaintiffs and not
with the defendants, and the principle should not be altered in
this country ;

(0) that if the loss occurs either due to wilful neglect of the Railway
Administration or theft by or wilful neglect of its servants, com-
pensation should be paid whatever part of a consignment is lost
or damaged, but that in place of the words  wilful neglect "
the words ¢ wilful misconduct ”’ should be used, to bring the
Risk Note conditions in line with those of the English Risk Note
Form which is accepted as a fair one, Further 1 consider that
“ theft ” not “ robbery " from a running train should be one of
the conditions exempting Railways from liability.

Letter No. 2228 dated Bhavnagar Para, the 17th June 1922, Serial No, 58.
From=-The Manager and Engineer-in-Chief, Bhavangar State Railway,

To~The Secretary, Railway Board, Simla.

With reference to Railway Board’s letter No. 505-T.-21, dated 22nd May gpaynagar
1922, in connection with revision of Risk Notes, I beg to enclose herewith State Railway.
copies of letters* received from our Traffic
Superintendent and Railway Pleader on the
subject. I regret the delay in replying to Board’s letter which is unavoidable.

*Serial No. 89.

2. T agree with the Traffic Superintendent that while safe-guarding the
interests of the public, those of the carriers must not be overlooked, and if
Railways are to bz asked to accept a greater measure of responsibility in res-
pect of goods carried at Owners’ Risk rates, the whole question will bave to be
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carefully examined from all pointsof view peculiar to India and its vast Rail-
way system, :

8. The existing method.of calculating Owners’ Risk rates at two classes, or
in some cases one class below the Railway Risk rates, appears to he arbitrary
and anything but satisfactory. If it is admitted that the Railway Risk
classification is a reasonable one, it scems possible to arrive at a reasonable
reduction in the case of the consignor accepting therisk of carriage. In England
the reduction made is 10,135 or 20 per cent. according to the estimafed valueof
the risk, and a reduction of 34 per cent. as is made in India appears to be un-
necessarily generous, It hasto be remembered that Railways are being asked to
accept greater responsibility in respect of goods carried at owners’ risk, and it is
therefore not unreasonakle that consignors on the other hand should also be
asked to bear their skare of the burden by accepting an increase in Owners’ Risk
rates.

4. It has been suggested by the Traffic Superintendent of this Railway
that instead of a separate rate for goods carriel at owners® risk being quoted
for each commodity, a general reduction of 20 per cent. on the Railway Risk
rate be made applicable to goods booked at awners’ risk, this lump sum being
divided between the Railways concerned in mileage proportions. The proposal
is certainly a sensible way of adjusting the difference of charge between

" Railway Risk rate and Owners’ Risk rate, but Audit and Trafic experts must
say if it is a feasible preposition.

5. As regards the points (I) and (1I) referred to in Railway Board’s letter
which call for special consideration, I would remark as follows ; —

(I) “ Whether the principle of throwing the onus of proof on the
consignor in a claim for compensation arising out of the loss of
goods entrusted to the Railway administration for carriage
requires modification. (This reters specially to the terms of Risk
Note Forms B and H.)”

6. In the case of Railway risk, the burden of proof that the loss, etc., was
not due to the negligence or misconduct of the Railway servants rests with the
Railway, but in cases under Risk Note B the burden of proof that the Railway
is liable—except where Risk Note B provides otherwise—the onus rests with
the owner of the goods. In this connection I wounld like to'draw attention to
the legal side of the question and to quote certain judicial cases cited in para-
graph 14 of the Railway Pleader’s note,*
all of which are judicial decisions in case
tried in a Court of law as regards onus of proof. But in spite of this, it
will be seen from paragraph 15 of the Bailway Pleader’s note that the
Bombay High Court recently held in a case of Ghelabhai versus East Indian
Railway Company, 23 Bombay Law Reporter, page 523, that in the case of loss
of some packages under Risk note B the Railway should give evidence to
show how the loss occurred, and as ths Pleader points out, following this
decision every subordinate Court bas decreed the claim under Risk Note B
holding that the Railway should give evidence concerning the loss even under
the risk note which has been admitted by the Plaintiff,

7. From the above it is evident that the tendency so far as the Law
Courts are concerned is that the burden of proof lies with the Railway, and
unless this question of burden of proof is made perfectly clear by an Act of
legislation, the decision referred to above of the Bombay High Court which
is bound to be folloved by other Courts as well as Courts subordinate to it,
will throw the onus of proof upon the Railway in all similar cases that come
up for hearing.

8. The form of risk note as it stands does rot make it perfectly clear
where the burden of proof lies, and the legal cpinions given together with
the case cited abcve, show pretty clearly that the wording of the form does not
set this «t rest so far as the carrier is concernel. It appears therefore there
is nothing for it but legislation.

*Serial No. 41,
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9. II. “ Whether the words loss, destruction, or deterioration, used in
the risk forms should be altcred or added to or defined in such a manner as to
secure for the consignor the right to compensation (for the loss of the whole
or part of the consignment) for the above arising from the wilful neglect
or the criminal acts of the servants of the Railway administration.”

, 10. The inclusion of the word * neglect,” has given rise to a number of
unreasonable claims and Court cases which is not' the intention under Risk
- Note B. In the English form the words used are * wilful misconduct.” The
word “ negleot "’ is not a suitable word to use and is so construed by the Courts
that even a bond fide mistake of a Railway servant ismagnified into “ wilful
neglect, "’ and in thissense the Railway must be protected. It would be seen
therefore that « misconduct ’ would be a better word to use in place of ““ wilful
neglect, *’ or negligence, the meaning of which can be distorted and so con-
strued in a Court of Law as to throw the responsibility of the burden of proof on

to the Railway. This is all I think that needs modification.

11. To sum up, if Railways are to be asked to accept a greater measure of
responsibility in respect of goods carried at Owners’ Risk rates they are entitled
to ask--

(1) That the whole question of Owners' Risk rates should be examined with
a view to these rates being enhanced where necessary to make the dilference
between Railway Risk ratesand Owners’ Risk rates approximate to the value of
the risk involved in each case. The 20 per cent. all round difference recon.-
mended in paragraph 4 is a matter for consideration as to whether it is feasible.

(2) 12. < That the acceptauce of liability for pilferage or misdelivery shall
be subject to goods being protected by packing not easily removable by band,
and to their being fully and properly addressed”” The carvier cannot be expect-
ed to accept liability for omissions or neglect on the part of the counsignor.
Asregards pilferage, misdelivery, and non-delivery, if the mierchants insist on
throwing liability on to the Railway the following proviso should be added to
this clause :—

“ I'rovided that the Railway shall not be liable for the said cases of non-
delivery, pillerage or misdelivery on proof that the same has not been caused
by wilful misconduct on the part of the servants of the Railways. ”” ‘1his pro-
viso does appear in the risk note in England where the Railway has accepted
liability under pilferage, misdelivery; and non-delivery wording of the risk note.

(3) 13. That in the conditions defining responsibility the term “ wilful
misconduct ”’ shall be substituted for * wilful neglect.”

(4) 14. That they shall be exempted from liability for both robbery and
theft from a running train.

15. Thefts from running trains in Tudia are of common ocecurrence.
It is well known there are people who make it a means of livelihood to the
extent that there are organized gangs employed in this kind of work who board
heavy goods trains where owing to a heavy grade the speed is reduced to 5 or
4 miles an hour which makes it possible to carry out their depredations.
Railways take all reasonable precautions against thefts, and in this matter of
thefts by organised gangs the conditions in India arc absolutely different as
compared with England, and it is in India that Railways need special
protection. I would for this reason urge that in Risk Note B in use at present
the word ¢ theft” after *“ robbery ” be added.

16. Finally, in considering the general question of Risk notes, special
consideration should be given to the special conditions obtaining in India in
connection with the transport of goods by rail when fixing the extent of their
responsibility. Comparisons with English practice where the conditions aro
entirely different, cannot be taken as a criterion, as it would not be fair to
do so.

198RB
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Berial No. 59, No. C.-211-22-23, dated Bhavnagar Para, the 9th Jure 1922,
From—The Traffe Superintendent, Bhavnagar State Railway,
To—The Manager and Engineer-in-Chief, Bhavnagar State Railway, Bhavnagar

Para.
Revision of Railwey Risk Notes.
Trafc Superin- T have the honour to enclose a copy of our Railway Pleader’s observations®
tendent, in connection with Risk Notes *“ B ”’ about which a commission is new taking

Bhavnagar .
State Railway. evﬁlence.
*Serial No. 42.

I agree with him that in safeguarding the interest of the publie, those of
the carriers should not be overlooked and I would advocate that instead of a
separate rate for goods carried at Owner’s risk being quoted for each commodity,
a general reduction of 20 per cent. on the Railway Risk rate be made applicable
to goods booked at Owner’s risk, this lump sum being divided amougst Railways
concerned in mileage proportion.

‘Serial No, 60. No. 4031, dated Dholpur, the 21st-22nd June 1922,
From—The Manager, Dholpur-Bari Railway,
To—The Secretary, Railway Board, Simla.

SUBJECT :— Regarding revision of Railway Risk Notes. 3
Dholpur-Bari Referring to your letter No. 505-T.-21, dated 17th  April 1922, and a

Railway. subsequent reminder, I beg to inform you that I have no remarks to make on
the subject. :

Setial No. 61, Letter No. 252 dated 27th June 1922,
| From==G. AxsoN BavLey, Eeq., Agent, Assam-Bengal Railway, Chittagoung,
To—The Scoretary, Railway Beard, Simla,
Risk Notes.
. Railway Board’s letter No. 505-T.-21 of 17th April 1922

Assam-Bengal In the above letter the Railway Board ask my views regarding :—
Railway.

(¢) Whether the principle of throwing the orus of proof on the consignor
in a claim for compensation arising out of the loss of goods
entrusted to a Railway Administration for carriage requires
modification. (This refers speocially to the terms of Risk Note

- forms ‘B’ and ‘H.?)

My opinion is that no modification should be made,
Also in reference to ;—

(it) Whether the words loss, destruction or deterioration used in the
Risk Note forms should be altered or added to or defined in such
a manner as to secure for the consignor the right to compensation
(for the loss of the whole or part of the consignment) for the
above arising from the wilful neglect or eriminal acts of the
servants of the Railway Administration, ' '

In my opinion no alteration on this point also should be made in the Risk
Note. I should say, however, that in cases where Railways feel that as an act
of grace, and not as a right, compensation can be given that they should do se.
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I do not hold that Railways should always take advantage of the full legal

protection afforded by the Risk Note though the full lezal protection, as at

present afforded, 1is clearly necessary as & general thing. I think it is the

© attitude of certain Railways in refusing .all claims merely because the Risk
Note gives protection that has caused a general complaint. :

2. If any modification is to be made in the Risk Note with a view to
giving a greator measurc of responsibility to Railways, then it must obviously
follow that the Railways must consider the enhancement of Owner’s Risk rates
to meet the special conditions met with in carrying commodities. The demand
appears to be for Railways to take all the risk, almost equal to the full Railway
risk, but to charge a very low alternative rate and the merchant to risk
very little. : , <

3. It will also he necessary to eonsiderahly modify the conditicns at present
existing in regard to the packing and protecting of conmodities offered for
carriage. As it is, I beld the opinion that the packing of commodities needs
drastic révision, as for instance in regard to piece-goods which are sold “ by
pieces,” or, “pairs” and thereshould be a recognised sub-division in a piece-
goods bale to comprise a number of smaller packages which should be sealed in
an approved manner and eontain a standard or recognised number 6f *“ pieces”
or * pairs.” :

4. In my opinion the claims on account of pilferage and theft on Railways
are in a large number of cases an attempt at a swindle, sometimes deliberate
on the part of the actual consignor and sometimes due to slack supervision in
packing—short packing being effected by consignors’ servants. This Railway
can produce evidence of the second type of case happening to goods from two
European firms in Caleutta and it is theref:re reasonable to assume that the
Railways suffer much more from this practice by Indian firms whose supervision
woll known to be less efficient. The conditions prevailicg in the country have
is also to be taken into consideration as it is known that many of the Railway
employees almost feel it their right to pilfer and all work together in hiding
crime and . it is unreasonable to ask Railway Administrations to accept greater
responsibility ~-prevention is only possible by a very large increase in European
supervising staff; further Indianising will make matters worre. Until the
morale of the smaller merchants and of the lower grades of the Intian staff is
improved, Railways should not be expected to give up any of the legal pro-
tections now existing. The statements are made that the Railway staff know -
the difference between goods booked at “Owner’s Risk,” or ¢ Railway Risk,” in
@ general way this is net true. ‘

5. I should also like to refer to the settlerent of elaims as this has a close
connection with repudiations supposed to be covered by the Risk Note.
Railways, I believe, do not follow the spirit of Conference Rule 27 ().
Railways, as a whole, have agreed under this rule to pay a claim if it is not
possible to definitely repudiate it within two months, I do not think this is
being followed nor do I think claims are paid at once after verification, as I
believe even if a destination Railway -is able to verify a claim, payment is
frequently delayed through some side-issues being raised and request made not
to pay by one (or more of the Railways concerned. I hold very strongly that
this Couference Rule should be most rigidly followed by all Railways in -the
interests of the Commercial Community.

The public are also irritated by answers given by Railways when eclaims
are made. In the Claims cffice in nearly all Railways the European supervising
staff can only actually deal with the more important claima and give general
supervision and the “dealing ” of most of the cases is chiefly in the hands of
Indian clerks., Tt is inherent in the majority of Claim clerks, in dealing with
Risk Notes, fo quibble and manufacture every possible form of excuse to justify
repudiating a claim and the morc the European supervision is weakened,
in my opinion, the greater will be the re-action of this evil on the mercantile
community. ' _

6. Consideration might also be given to combining the Risk Note and the
consignment note and to repeat same on the Railway Receipt as to do so
would be more convenient, save paper costs, and also prevent a great many
audit debits being raised on account of wrong Risk Notes or absence of one, .
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Serial No. 62, Letter No. 5?_:;7 , dated Bhavnagar Para, the 3rd July 1922,
From=—The Manager; Bhavnagar State Railway,
To—The Secretary, Railway Board, Simla,
sg&:‘ﬁnﬁfg‘;& In continuation of this office No. 2228—5 {<3), dated 17th June 1922,* I

have the honour to forward herewith also for consideration a copy of our Railway
*Serial No, 58. Pleader’s No. G.-100, dated 16th June 1922, together with its enclosure,

This has reference to paragraphs 6, 7 and 8 of my above-quoted letter.

Copy of Railway Pleader’s No. G.-100, dated 16th June 1922,

Re. discussion of Risk Note B and H in the Indian Legislative Council.

Letter of the Secretary of the Railway Conference.

In eontinuation of my letter about the suggestions as to the Risk Note,
T have the honour to send herewith a copy of the extract of the judgment of the
Revision Application No. 43 of 1921-22, in which the Court holds that if an
affidavit be made by the Clerk before whom the Risk Note is passed it should be
held to be proved, thus it proves that my suggestion to legislate a rulejthrowing
the burden upon the plaintiff to disprove the Risk Note is supported by this
decision. I, therefore, request the favour of your sending this to the said
Necretary at once.

In the Court of the Judicial Assistant to the Agent to the Governor im
Kathiawar. ,

Civil Revision No. 43 of 1921-22 from decree in Small Cause Suit No. 3 of
1920-21 of the Court of the Political Agent, Halar Prant.

1. Kothari Manilal Dharshi and others - ... Applicants (Original
Plaintiff).
_ oersus _
1, The Agents, Bombay Steam Navigation ... Opponents (Original
Company, Limited and others. Defendants).

Claim Rs. 397-0-0.

There is one other point in which I wish to comment. Merchants send
goods from Bombay, Calcutta and other distant "places to Kathiawar, under
Risk Notes and I have noticed many cases in which they have repudiated their
signatures of their Agents. This necessitates the issue of a commission to
examine witress in Bombay, and a great deal of unnecessary trouble and
expense. I wish here to point out that the Railway Company’s need only prove
that the man who signed the Risk Note is the man who has presented the con-
signment note. It need not be proved that he is in any way connected with the
consignee and his name does not matter a jot. It is perfectly obvious that
the person who demands delivery must be his ascignee agent or undisclosed
principal, and is in each case bound by the agreement. He cannot be heard to
plead that it has not been sigued by any one having authority. This being the
case I see no reason why an affidavit to the effect that the man who signed the
Risk Note and the coosignor were one and the same person, should not be
accepted as primd facie evidence of the execution of the note; in which case it
should be left to the plaintiff to ask for a commission to prove the contrary if
be desires to do so. ‘

* * * * *
RAJKOT; (8d.) XK. W. BARLEE,
12th Judl. Assti, to the Agent to the Governor in

The 337, May 1922, Kathiawar.
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Replies received from Chambers of Commerce and other
public bodies to Government of India letter No. 505-T.-
21, dated 15th-17th April 1922.
Dated Lahore, the 10th May 1922. Serial No. 63.
From—The Secretary, the Punjab Trades Association,

To—The Assistant Secretary, Government of India, Railway . jartment (Railway
Board), Simla,.

I have the honour to acknowledge the receipt of your Circular letter K::g:i:t?o:?“
No. 508«T,-21, dated the 17th ultimo, enquiring with reference to the proposed Lahore.
appointment of a Committee to consider the question of revising Railway
Risk Notes the views of this Association on the subject of the Committee’s

terms of reference.

2. In reply I have been instructed by the Committee of this Association
to say that they are of opinion that the present methods under which Railway
Companies accept goods for carriage require alteration. It must not be over-
looked that Railways have the riglit to refuse goods at Railway risk whenever
they think it is to their interest to do so.. At all times of trouble, strikes or
other dislocation of traffic they safeguard themselves by refusing to accept
consignments -except at “Owner's Risk.” This should, my Committee
think, be legislated for, and there should be an enactment enforcing the
acceptance of consignments at all times at Railway risk, when they would
ordinarily be accepted at Owner’s risk. The extra charge made for Railway
Risk consignments should repay them for any losses incurred.

: 8. I am to add that consignors who despatch at Owner’s risk have the
lower rate to compensate them against loss, and they practically agree to carry
the risk themselves. This is tantamount to a neglect of insurance which they
would ordinarily have to pay in the difference between the Railway risk rate
and the Owner’s risk rate. ’

, 4. Tue onus of proof, which is at present thrown on to a consignor in a

claim for compensation for loss, should, my Committee think, be modified in
as much as the point devolves upon whether the loss occurred through the
wilful neglect of the Railway Administration, its servants or Agents. The fact
of the loss of the whole or any part of a consignment should, they consider,
ipso facto be deemed to be a negligent Act on the part of a Railway administra-
tion .or its servants or Agents. Railways practically in every claim refuse to
admit negligence on the part of their servants, and it is not possible for a con-
signor to prove negligence, espeoially in cases where consignments are carried
over several systems from station of despatch to station of destination. There
should, T am to say, be no question of there being no claim for loss unless a com-
plete package or a complete consignment is lost. My Committee are of opinion
that if consignments are accepted by Railways for despatch they enter into a
contract to deliver the whole of those consignments to the consignees whether
deteriorated or damaged, or not. If the consignment or any part of it is
-destroyed, obviously they cannot deliver it, and the same applies to total® or
partial loss, and these two words ** loss ” and  destruction  should, my Com-
mittee think, be deleted from both Risk Notes forms B. & H. The words
“ Deterioration of or damage to ” should remain. These tvo contingencies are
the only risk consignors should run under the * Owner’s risk * rate and they
should have a right to compensation for partial as well as total loss. In other
words the Railway administration should carry the pilferage risk in their
* Owner’s risk ’ contracts. -

Dated Cawnpore, the 9th May 1922. | Serial No. 64.
From—The Secretary, Upper India Chamber of Commerce,

To—The Secretary to the Government of India, Railway Department (Railway Upper India

Board), Simla. Chamber of

I am directed to refer to your No. 505-T.-21, dated the 15th-17th ultimo 8‘;’3‘;}‘,“,?33.‘

on the subject of the revision of Railway Risk.Notes.
1C8RB
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Responding to the invitation to express their views on the subject and in
particular on the two points specially referred to them my Committee desire to
state as follows : —

Experience has shown that the use of risk notes B and H, have brought
in a certain element of gambling to trade. In some cases these risk notes
have been regularly and legitimately used as a system of self-insurance against
loss in transit, ‘advaniage being taken to the full of the lower rates of freight
quoted for Owner’s risk. But this calculated use of the risk note system is the
exception rather than the rule. The specially reduced rates of freight give a
 considerable advartage in price, and traders willing to take the risk book at -
owners’ risk and thus fix the market rate. Other traders in order to compete
must also book at Owner’s risk, and thus, although the execution of risk notes
B and H is meant to be optional, and is referred to as optional by the Rail-
ways, in practice booking at Owner’s risk is forced upon the consignor or con-
signee if he looks to meet competition,

A great deal of doubt seems to have prevailed on the subject of proving
responsibility, but it has been established beyond all question that the onus of
proving that the loss of a consignment, or of portion of a consignment, was due
to wilful neglect on the part of a Railway or of its servants, or to theft by
Railway servants lies on the owner and not on the Railway. It is to this fact
that is due the hardship of the risk note system to traders, for it is most diffi-
cult, if not impossible, for the owner to ascertain under what circumstances
the loss has occurred. And yet this hardship is inevitable, for if, on the other
hand, the claimant should not be required to prove that the Railway was re-
sponsible it would mean that the Railway would have to admit —unless it could
prove the contrary—that every loss was, ipso facto, due to il its own wilful neg-
lect or to the neglect or dishonesty of ils servants. No Railway could possibly
accept such a responsibility and ab the same time agree to carry the goods involv-
ed at a special reduced rate.

The immunity elaimed by the Railway from responsibility for robbery from
a running traie, has, perhays been the cuuse of most of the dissatisfastion that
is felt in reeard to these risk notes. They specifically provide that  wilful
neglect”” shall not be held to cover “fire, robbery from a running train or any
unforescen event or accident.” The public entertain the feeling that, no -
matter what the -circumstances of the theft may have been, the Railway will
always find that it has taken place from a “ running train.” This does not
seem to be justified. The Railway Police Committee could not obtain any
figures to show that consignments booked at Owner’s risk were more subject to
pilferage than those at Railway risk, while on the other hand the Railway
records go to show that far more claims are preferred in regard to stolen goods
booked at Railway risk than for goods booked at Owner’s risk.

My Committee are therefore of opinion that the Railways must, in reason-
able self-defence, disclaim responsibility for loss from running trains when a
special advantagecus rateis obtained by the consignor. The latter cannot
have it both ways. If he wants the Railway to take thie risk he must pay the
Railway.

In these circumstances my Committee feel that the present situation cannot
be improved Ly any alteration in the form, construction and application in
practice of the risk notes B and H at present in use. But they feel that in
the general interest a change is necessary, and their proposals in regard to this
change are stated in the third of the following recommendations, which they
submit for the consideration of the Special Committee appointed to enquire into
this matter— »

(o) That the principle of throwing the onus of proof on the consignor

does not require modification, but must, if the Risk note system
is to continue, be maintained.

(%) That in crder to make the question of responsibility more clear the
present wording of the Risk notes may be changed so as to bring
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the Indian Risk notes more into line with English practice than
at present. The present wording of the latter portion of the
Risk note which reads :--

. from all responsibility for any loss, destruction or deterioration
of or damage to the said consignment from any cause what-
ever except for the loss of a complete consignment or of one
or more complete packages forming part of a consignment due
to the wilful neglect of the Railway administration or to thef?
by or to the wilful neglect of its servants, transport agents or
carriers employed by them ...... " should be altered by the
removal of the words *“ theft by or to the wilful neglect of ”
and the insertion, instead, of the words * wilful misconduct on
the part of .......”

(¢) That since it is realised that this does not materially alter the situa-
tion the only alternative is the entire abolition of Risk notes “B”’
and “ H ” and of the optional Risk notes system, with specially
reduced rates for the transportation of goods by the Railway at -
Owners’ risk.

Dated Calcutta, the 16th May 1922.
From—The Managing Directors, Caleutta City Flour Mills Company, Limited, Serial No, 65.

To=The Secretary to the Government of India, Railway Department (Railway
Board;, Simla.

In response to your Circular No. 193—1922 forwarded to us by the Caleutta City
Bengal Chamber of Commerce, we enclose herewith a copy of letter* addressed g‘l)“ésmgl&’a
to the Chamber sometime ago which expresses our views fully and leaves ¥Serial No, 66.

nothing to add.

Copy of letter from Messrs. Andrew Yule and Company, Limited, Managing Serial No. 66,
Director, to the Secretary, Bengal Chamber of Commerce, Calcutta, dated
Calcutta, the 19t April 1922,

‘We understand the High Courts of hoth Calcutta and Bombay absolve the Messrs.
Railways from all liability and responsibility in respect of goods despatched 2,‘,‘35":: Eg&l‘"
under Risk Note Form “B.” In the ease of flour or other grains, so long as the Caleutta.
actual package or bag is delivered at the destination, the railway isin no way
liable even it the entire contents have been extracted en rowfe. "We under-
stand that in a recent case for compensation for missing bagsit was even found
that the railway is not liable unless wilfnl neglectoor theft on the part of the

Railway or its servants could be-proved.

Obviously it is practically impossible for consignees to prove wilful neglect
or theft on the part of the Railway or its servants, and it seems to us, the very:
fact of short or non-delivery should, in common justice be prime facie evidence
of neglect on the part of the Railway.

It would seem highly inequitable that if the railway accepts a quantity of
flour in bags for transportation, and delivers the empty bags at destination, no
action can be successfully brought against the Railway to cover this loss, by
reason of the conditions imposed through Risk Note Form “B.”

Moreover we cannot help feeling that this lack of responsibility can hardly
be conducive to special care and watchfulness on the part of the Railway for
the safe transportation and lack of pilfering of goods entrusted to them, and
that if the Railway Companizs were liable for goods lost in transit, in all
probability considerably greater attention would be given to the question of the
prevention of pilfering, to the benefit of all concerned.

As this matter affects the interests of merchants generally, we feel that the
Chamber should take action with a view to the modification of the Risk Note
Form * B,” and we trust they will see their way clear to move in the matter. '
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No. 19-90-22, dated the 15th May 1922,

From=P. D. Parer, Esq., B.A., Bamister-at-Law, Secretary, Rangoon Trade
Association,

To—The Assistant Secretary to the Government of Indis, Railway Depa.rtment
(Railway Boardj, Simla. .

With reference to your letter No. 505-T.-21, dated the 17th April 1922, I
have the honovr to state that in the absence of Risk Note Forms “ B” and “H,”
my Committee is not in a position to express a definite opinion. At the same
time my Committee would venture to suggest that the law as it stands is harsh
enough to the consignor and any relief given to the consignor, in the matter of
compensation arising out of loss of goods, will be welcomed.

No. 4-C. M.-5-1922—12-C. M.-7-1922, dated Calcutta, the 19th May 1922,
From—The Secretary, Calcutta Trades Association,

To—The Secrelary, Government of India, Rajlway Department (Railway Board),
Simla.

TIn reply to your letter No. 505-T.-21, dated the 15th April, 1922, request-
ing to be favoured with the Associa:tion’s opinion regarding the terms of Risk
Note Forms «“ B” and “H,” Iamdirected by my Committee to refer you to this
Association’s letter*, No. C. M. 4-1918, dated' the 2nd A pr.il, 19}8, which dealt

#(Printed as Serial No. 70). fully with the fOHOWng points :—

1. Responsibility for the loss, destruction or deterioration of goods
delivered to a Railway Administration for carriage by Rail-

way.

9. Disposal of goods not ealled for by consignees at station of desti-
nation.

3. Mistakes made by a Railway Administration with regard to the

forwarding of goods, legibly and clearly marked to a wrong des~
tination. :

4. Responsibility of a Railway Company for the loss of goods accepted

for conveyance to a_particular destination beyond the limit of
its own line of railroad. '

(&1

. Rates of freight on :—
(¢) Musical instruments.
| (b) Fragile goodg.
(¢) Bulky articles such as iron girders, shafts, rails, etc. .
¢. Insurance in the case of “ Excepted '’ articles.

Attention is drawn to the Association’s letter above referred to, in order

_that the Special Committee now appointed might the better appreciate the

general dissatisfaction with which Members of this Association view the work-
ing of the Indian Railways Act as a whole. '

I now have the honour to hand you hercwith a copy of the correspond-

¥ Serial No. 69 ence® between Messrs. Samuel Fitze and

T Company, Limited, the East Indian Rail-

way and the Darjeeling-Hamalayan Railway, regarding losses sustained in con-

nection with certain goods found to be missing which were booked at Owner’s
Risk rates.

You will note from Messrs. Samuel Fitze and Company’s covering lstter,
dated the 16th instant, that the firm-makes out a strong case for consideration,
and this Association is of opinion that the terms under which goods are

entrusted to a Railway Administration for carriage require considerable

modification, and that Railway Comryanies should not be allowed to repudiate
claims mercly under protection of the clause * Running Train Thefts, * which
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my Comamittee contends should not be admissible, nor should it be possible
for such-thefts to occur while goods are in transit.

With reference to Risk Note “ B, ” it is observed from the freight fables
that the average reduction allowed for booking at Owner’s Risk is approxi-
.mately one-third of Railway Risk rates, and it is felt that in view of this
small difference, the Railway Company’s liability should include pilferage or
loss of the contents of any particular case, provided the value -of the pilferage
or lost goods cxceeds i-3rd of the value of that particular package.

It is the experience of the Members of this Association that when goods
are booked at Owner’s Risk, pilferage invariably takes place, and the general
opinion is that Railway employees have means of ascertaining that no respou-
sibility attaches to the Railway Companies, thus encouraging dishonesty
owing to there being no Police or Railway enquiry as claims are inadmissible
except in such instances as are mentioned in the Risk Note.

In the case of goods which have been tendered to and accepted by any
Railway Administration as being in good order and against which a clear
receipt has been issued, the onus of prooef should fall on the Railway Company.
The only exceptions being damage by strikers, rioters, collisions or fire, pro-
vided every reasonable care has been taken te protect the goods. My committee
suggest that Risk Note Forms “B” and “H” should he corrected as
follows :—

Destruetion.—Due to the action of strikers, vioters, collisions or fire,
provided ressonable care has been taken to prote:t the goods in
their custody.

Damage.—1f due to rough or careless handling, the Railway Company
concerned should be responsible for any claim arising which in
amount is more than 1-8rd of the value of any particular packe
age, the onus of proof being with the Railway. :

Deterioration—This should be carefully defined.
Line 15.— From any cause whatever ” should he deleted.

Line 16.— After consignment orany portion of the contents of a parti-
cular case provided the value of the damaged or lost goods does
not exceed 1-3rd of the value of the case. '

Line 16, End.—If the onus of proof is placed on the Railway Company
these lines should be deleted.

With regard to Risk Form “ X ” asthis stands at present, the liability of
the Railway Company is fixed at Rs. 100 ouly, and in view of the high cost of
all commodities, my committee is of opinion that the amount of liability on
the part of the Railway Company should be increased to at least Rs. 500.

Copy of a letter from Messrs. Samuel Filze and Co., Limited, Calcutta, to the Serial No. 694
Association, dated the 16th May 1922.

In confirmation of our interview with you last week, we beg to state that
the following are the main facts regarding the missing bale of goods, in con-
nection with which we have been unable to obtain any redress from the Rail-
way Company.

Two bales of cacrpets were despatched from Mirzapore to Caleutta under
one Railway Receipt at Owner’s Risk, and only one bale arrived in Calcutta.
A short cersificate for one entire bale was given at the time delivery was taken
of the other bale.

On our presenting our claim for the value of the missing bale we were

" informed by the Bast Indian Railway Company that as tha two hales had been

booked under one Railway Receipt at Owner’s Risk under “ H ™ Receipt, the

Railway Company were not liable for part loss or damage, as this loss was
governed by their clause under Running T'rain Theft.

198RB
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We, therefore, lost the value of one bale of carpet (Rs. 500), although the
difference between the freight at Owner’s Risk rate and Railway Risk rate was
in the neighbourhood of botween Rs. 2-12.0 and Rs. 3-8.0.

‘We are given to understand that in a number of similar cases where the
consignor or consignee has made a claim for the value of the lost part consign-
ment, the Small Cause Court verdict has been given in his favour, whereas on
the appeal being taken to the High Court the verdict invariably has been
reversed in favour of the Railway Company.

Another case is where we sent a bale of goods to the Vietoria Hospital,
Darjeeling, on account of the Lady Hardinge Linen League. The bale arrived
in a damaged condition, and although the Medical Officer-in-Charge of the
Hospital applied for open delivery, this was refused on the assumed rule that
when goods were hooked at Owner’s Risk, open delivery was not at any time
given.

We enclose the file of correspondence

*¥Not printed. : 1
printed in this case for your reference.*

No. C. M.-4-1918, dated 2nd April 1918.
From=Maza. H. C. JewgLr, Secretary, Caleutta Trades Association,
To=The Secretary, Railway Board.

By direction of the Committee of the Calcutta Trades Association I row
have the honour to reply to your letter No. 574-T.—17, dated 31st October
1917, with reference to the working of the Indian Railways Act.

The question has received the careful attention of my Committee, and in
response to a circular issued to the several members of the Association, certain
complaints regarding rates and other defects in the Act have been duly brought
to the notice of this Association, amongst which the following appear to call for
special attention.

1. Respronsibility for the loss, destruction or deterioration of goods
delivered lo a Railway Administration for earriage by railway.—In this
conuection. Messrs. Samuel Fitze and Company, Limited, have placed at
the Associ.tion’s disposal copies of the correspondence which has passed
between themselives, and

(¢) The East Indian Railway, and
(b) The Chairman, Railway Board.

Their letter dated 11th February 1918, to the latter givesa full resumé
of the facts of their particular grievance against the East Indian Railway, and it
is, therefore, ununecessary for us to deal with the matter in detail.

My Committec have gone very closely indeed into this case, and it would
appear that a very strong case has been made out for the necessity of issuing
Kutcha Receipts for such goods as are duly tendered to a Railway Administra-
tion for carriage by railway to up-country stations, provided the goods so
tendered ave properly marked in accordance with the. rules of the Railway
Company in question. The present system of not granting receipts until the
goods are actually ready for despa_tc_h is one which has met with unanimous
disapproval of the members of this Association, who are strongly of opinion
that they are deprived of any measure of protection agaivst loss, destruction

or theft.

The next poiut in connection with Messrs. Samuel Fitze and Company’s
complaint is their inability to obtain any redress from the Bast Indian Railway
with regard to the cases alleged to have been tost from the sorting yard at
the Howrah Goods Shed, and with reference to this point the Committee
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would respectfully draw your attention to section 72 of the Indian Railways.
Act which reads as follows = '

* The respounsibility of a Railway Administration for the loes, destruction
or deterioration of animals or goods delivered to the Administra~
tion to be carried by railway shall, subject to the other provisions
of this Act, be that of a baiiee under section 151 of the Indian
Contract Act, 187 (IX of 1872).”

As also to section 151 of the Contract Act referred to :—

“In all cases of hailment the bailee is bound ‘to take as much care of
the goods bailed to him as a man ‘of ordinary prudence would,
under similar circumstances, take of his own goods of the same

- bulk, quality and value as the goods bailed .”

In considering these two sections together, the Committee are of opinion
that a very strong case could be made out against the East Indian Railway,
and your Board’s attention is particularly directed to this case.

9. . . » * » *

3. #* * i L * * *

4. Responsibility of o Railway Company for the loss of goods accepted
Jor conveyance to o particular destination beyond the limit of its cwn line of
railroad.—This question has been raised by the French Motor Car Company,
Limited, who complain that they are unable to get any redress from the Great
Indian Peninsula Railway for the loss of a box containing two taximeters
worth Rs. 600 which was despatched to them from Bombay by goods train
ot owner’s risk. The Great Indian Peninsula Railway are able to prove that
the box in question was made over by them to the East Indian Railway and
consequently they deny any liability for its loss. The East Indian Railway
likewise deny liability on the grounds that the box was booked at owner’s
- gisk, but admit the firm is entitled under section 75 of -the Indian Railways
Act, to amaximum compensation of Rs. 99, which the East Indian Railway
are agreeable to pay. :

In this connection T am to direct your attention to the English Law on
the subject, which is as follows :—

‘“ If a Railway Company accept goods for conveyance to a particular
destination beyond the limit of itsownline of railroad, and the
goods are lost while in the hands of another Bailway Company to
whom they have been delivered to be forwarded on the journey,
the first Railway Company is the party to be sued by the owner
of the goods, as being the party contracting with him for the
conveyance of them, unless the Company has by express contract
limited its liability to loss and damage occurring on its own line
of railway, ”

from which it will be seen that the first Railway Company contracting with
the consignor for the conveyance of the goods is liable for any loss or damage
occurring to such goods while in the hands of another Railway Company to -
whom they have been delivered to be forwarded on the journey. My Committee,
therefore, feel that this question should be carefully gone into by the Railway .
Board, for the reason that as matters now stand, a consignor is unable to fix
responsibility upon any particular Railway Companyin the case where goods
are consigned to a station beyond the limit of the receiving Railway Company’s
railroad and are subsequently lost in transit, :

2 . » * » * ' *
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No. 341-22, dated 18th May 1922.

From-—The Secretary, United Provinces Chamber of Commerce, Cawapore,

To—The Secretary to the Government of the United Provinces, Public Works
Department, Railway Branch.

I am directed to acknowledge the receipt of your letter No. 175-60-1922—
R. E., dated the 5th May 1922, forwarding a copy of a letter No. 3505-T.—21,
dated the 15th-17th April 1922, from the Governmert of India, R1ilway Depart-
ment, on the subject of Railway Risk NMNotes and inviting the Chamber’s views
on the points raised therein.

In reply I am to enclose a copy of a letter addressed by me in June 1921,
to the Director of Industries, United Provinces, on this subject. The views of
the Chamber in connection with these risk note forms are stated at length in
that letter and my committee have nothing to add to it. The lettei covers both
the poin‘s specifically mentioned in paragraph 4 of the Government of India’s
letter. The grievances of the mercantile community iu respect of these risk
notes, particularly risk note forms B. and II., are of very long standing, and
now that the Government of India have at long last, taken up the question
of revision of these risk notes, it is strongly hoped that the grievances, set out
in my enclosel letter, will receive full consideration. My committee are
emphatically of opinion that forms B. and H. shcould be su modified as to
make the Railway Administration liable for all losses whether of full or of part
consignments of packages and for damages through undue detention, wrong
despatch, cte., unless the Railway concerned prove that the loss or damage was
not due to any fault of its employees.

No. 9344, dated 13th June 1921,
From—The Secrstary, United Provinces Chamber of Commerce, Cawnpore,

To—The Director of Industries, Cawnpore, United Provinees.

I have the honour to acknowledge the receipt of your letter No. 1946-M.—
(E), dated the 9th-13th May 1921 and the enclosures on the subject of risk note
forms B. and H. and in reply to say as follows :—

The grievances of the mercantile community in respect of these forms are
of very long standing. They date as far back as the publication of the Indian
Railway Bill in 1888, when the Bombay Chamber of ‘Commerce strongly
opposed those sections in the Bill, which empowered the Railway Companies to
introduce sach forms. On the passing of the Railway Act the said forms
were introduced with the approval of the Governor General in Couacil.  Ever
since the introduction of the forms agitation for their abolition or amendment
has been going on.  Most of the Chambers of Commerce and other Commercial
Associations, both European and Indiun, have taken part in this agitation. Year
after year the Indian Industrial Conference kas urged the abolition or modifica-
tion of the forms.

At the conference of the Indian Railway Association in Oectober 1914
some modifications were agreed to and the forms were so amended as to make
a railway company liable for the loss of a complete consignment or of one or
more packages forming part of a consignment. But the small protection thus
afforded to the consignors by this amendment has in practice been found to be
more shadowy than real. The exceptions under ¢ wilful neglect ’ given at the
end of the forms generally always protect the Railway Cempanies from liability.
Nothing is casier for a railway administration than to declare that the loss was
caused by robbery froma running train ; and thus he absolved from all respon-
sibility in the matter. Moreover, the onus for proving ¢ wilful neglect’ even
for cases not covered by the ¢ exceptions’ is on the consignor and not on
the railways. It is almost impossible to establish such a proof in a court of
law. The result, as we see, is that a suit for damages in such cases seldom, if
ever, succeeds.

The attitude of the Government of India which repeated protests. and
complaints on the part of almost cvery section of the mercantile community in
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this country has so far failed to alter—seems throughout to have been that con-
signors knowingly undertake the Tisks invoved under forms “B " and “ H 7, in
order to take advantage of a speciaily reduced rates, and that, if they want to
cover these risks, they should elect to send their goods at  Railway Risk 7 and
pay the full, or higher rates. The argument sounds plausible enough but will
not bear close examination. It does not take into account the difficulties of the
consignors in the matter. The difference between the two sets of rates is
very great. So long as the lower or concession rate exists, and in spite of the
disadvantages attaching toit, is accepted by a large body of consignors, the
others, even though they wounld like to pay the higher rate and avoid the
risk, are compelled owing to keeness of competition, to choose the lower rate.
From the enquiries made by this Chamber from its constituents it appears
that thie mercantile community would generally welcome the abolition of the
concession rate and the fixing of an uniform rate, higher than the concession
rate, and fower than the full rate, say the mean of the lower and bigher

rate.

There are certain responsibilities in respect of consignments entrusted
to railway administrations from which as common carriers, they should in
no case he absolved, irrespective of the question of higher or low rates.
Consignors avd consignees have very often to suffer great inconvenience and
heavy losses, such as in cases of perishable goods, owing to abinormal delay in
delivery caused by the gross carelessness of the Railway servants, in the
way of detentions, wrong despateh. delay in transhipment, ete. The merciless
handling of goods by the Railway coolies while loadirg and unloading often
causes serious damages to some consignments. The mere fact that a concession
rate was paid should not be enough to absolve the Railway administration from
responsibility in such cases. But from the common fate of the suits brought
against the railways, from time to time, it is olear that the forms “ B Pand “ H”.
do completely protect railways. To the best of the information of the
Charaber. the railway administration in England are in every case responsible
for loss or deterioration through undue detention and delay caused by careless-
ness.

As has been mentioned akove, the railways generally escape '1ia,bility
by pleading ¢ robbery in a running train,” it being generally impossible for the
poor consignor to establish the contrary. Now, most of these running train,
robberies, assuming that they really occur so frequently as the railways would
- have us believe, could be prevented by the small precaution of securely locking
the wagons instead of merely bolting them and making a pretence of securing
them by a meaningless bit of string and seal. This is only one example of
tLe many small reforms that could be introduced by the railways with advan-
tage. Bat in the safe secarity afforded by the Risk Note forms they do not
care to take any steps in the matter. While on this subject I would also refer
to the most unreasonable iniistance on the part of Railways about the con-
signors signing ruilway visk note form A, even in cases when the packing is
quite new and sound. The intending consignors, realising their utter helpless-
ness in the matter, have to submit to this most unreusonable demand. It is
superfluous to say why the demand is made. o . '

The Chamber is, therefore, strongly of opinion ttat the forms in question
should be abolished or at least so amended as to make a railway administra-
tion liable for all losses whether of full or of part comsignmeuts or packages
and for damages through undue detention, ete.. unless the railway proves that
the loss or damage was not due to any fault of its employees. It is however
doubiful whether it will be much use taking up the matter afresh with the
Government of Tndia just at present. Consideration will be deferred pending
the publication of the report of the Indian Railway committee, who will
probably deal with the subject. The report of the committee is expected to
be put out shortly and it would be better if the matter is taken up with the
Railway Roard after seeing what the committee have got to say about these
forms. ' .
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Dated Caleutta, the 20th May 1922,

From- The Sccretary, Indian Piece-Geods Assuciation, 20, Neor Mull Lohia Lane,
Calcutta,

To~T. V. Suisgicirt Iver, Esq., M.L.A, Chairman, the Railway Risk Note
Revision Committee, Simla.

With reference to the communiqué dated the 21st April last oherein the
appointment of your Committee by the Government of India, with you as
their Chairman, was announced, we beg to address you as follows very
fully ou the whole question of revision of Risk Notes from the various
points of view.

Genera®’ Remarks.

1. The first and foremost thing to be horne in mind is the seriousness of
the problem of waste bronght about hy lass and damage in transit which is a
great econnmic loss to the conuntry.

2. The responsibility of the Railway as Carviers is limited first by the
Indian Contract Act and then by section 72 of the Indian Railways Aect.
Under the former, the Railway is bound to take as much care of the goods
encrusted to its charge as a man of ordinary prudence would take of his own
sools and this liability is again further limited by the Railway Act (Sec. 72)
wherein it is provided that by an Agreement on a form approved by the
Governor General in Council, the Railway Cowpany can further reduce its
responsihility under the Contract Act.

3. An Agreement is an agreement to the terms of which the contracting
parties should be able to agree without demur from either side or in other words
the terms should be fair and readily aceeptable to both parfies. Therefore, one
party should not be compelled by undue pressure to accept conditions imposed
on it Ly the other party in a state of helplessness,

{4, Railways are Transportation Agencies meant to render service to the
public and are there for attaining public good. And it is tierefore imperative
that grods entrusted to their care should be available tor delivery at destination
and must not be entirely, and mostly, lost to the owners. If this is not the
object aimed at, it must result in Railways bring utilised, in respect of goods
carried by them, by dishonest people as the means of increasing their  illicit
gains. We would like to make it clear that it is not intended to imply by this
observation that the Railway staff in general are dishone:t, but considering the
class of men employed in the lower menial giades, and tae very low salaries
that they draw, the temptation that is thrown in their way by the Risk Note
conditions does not mike such staff over honest, and with such conditions
prevailing, the higher staff at stations are not liable to be very- careful.

5. Also while it is not claimed that the Railways should carry the goods in
fire-proof and thief-prodf vans and store them in similarly secure godowns, it is
expected that the Railways should avoid all chance of losses by doing the
utmcst in their power.

6. When the staff know that their employers arc not responsible in any
way in respect of certain commodities and that when elaims are preferred
the Railways, bey nd repudiating them on the strengtn of Risk Notes and
expressing their regrets, have not got to pay anything in the way of compen-
sation and do not, therefore, recover anything from the staff or are not anxious
even to locate the responsibility, the stafl become bold and are tempted to be
¢.reless, and in some cases dishonest.

7. Thus we see that pilferages and theits in the case of consignmeuts of
Ghee, Fresh fruits and Piece Goods are great, because it is a well known fact
that these consignments are mostly booked at owner’s risk.
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Risk Note Form “ A.”’

8. Although Risk Note Forms “ B ” and “ H” are the most important
ones we propose first to deal with Form “ A.” The main object to be attained
by Form “ A ™ is that the Railway should not be held liable for loss caused by
a reason for which the owner was primarily responsible, Thus if a tin of Glce
was tendered without an onter cover of wood and the lid or the bottom gave
way in the course of handling and contenis escapel the Railway should not be
held responsible. Similarly, if a bale of Piece Goods was not securely packed
and bound tight with iron bands and if the bale got torn and insecure and the
contents escaped the Railway should not be held responsible, but if, on the
other hand, a tin of Ghee is broken open or a bale of Piece Goods is tampered
with, the Railway should be clearly liable.

9. It is perhaps within the kunowledge of the Railways that their stalf
obtain Risk Notes on Form “A " without any good grounds, and that securcly
packed bales are deseribed as lonsely packed, and the merchants are oblige!l
to accept such remarks in nrder to save detention to the goods, because, if
they object and vefer the case to Distriet Trallic Saperintendent it would take
at least two or three days Lefore an Inspocter would come and in the mean-
while goods will be lying on the Railway premises exposed to great risks.

10. So that if Risk Note Form “ A’ is taken in genuine cases, and stric!
orders are issned that every case of urnecessary harassment to the public would
be taken serious notice of and if this order is acted upto, a gr.at deal of th
evil under Furm “A” would be avoided, but this can only be attained if thi
receiving station staff, particularly at the big terminal stations, bring to notic:
all cases where a well packed bale is received and the Railway Receipt show::l
that it was loosely packed or a sound bag is received*while it was deseribed to !
torn and if in all sach cases the staff are punished, the complaints in respect of
Form “ A* will disappear.

Forms “ B and “ H."

11. In the first place, the differencé between the Railway Risk and the
Owner’s Risk Rates should not be such as to prevent the merchants from tak-
ing advantage of Railway Risk Rates when they desire todo so. In the ripo
of the Departmental Committee of the Board of Trade in London pablished i
1911 and referred to on pages 573 and 574 of Railway Board’s Monograph o
Indian Railway Rates, it was distinetly pointed-out that in the interests of 1]
publie it was imperative that the Railway Companies should not be in a p-i-
tion to put undue pressure on tradersto accept liability for loss or injury 19
traffic and the same Committee said that alternative higher rates at Railway
Risk should be commercially reasonable alternative rates. In their opinion
differences of even 20 to 20 per cent were considered not reasouable, as th. v
considered that these differences were greatly in excess of the actuarial vali.
of the risk so that the alternative rate could not be a really reasonable alteri -
tive rate unless the public could take advantage of it freely. If the Insuriice
Premia of the Marine and Fire Insurance Companies were high, the public il
the traders would not have been able to take advantage of the safety, ofi: 1
to the trade by such companies. The vcry fact that Railway Risk Rates ..
hardly made use of in spite of heavy and continued losses, is a primd {acic
evidence that the Railway Risk Rates in India are unduly high.

12. We would confine our observations in the above connection to Pic
Goods. Under the new classification of goods introduced from 1st April 1022
the Owner’s Risk Rate is fouith class or ‘62 pie per maund per mile and the
Raiiway Risk Rate is sixth class or *96 pie per maund per mile or the jei-
centage of the excess difference is 54. To a wholesale dealer, who deals in
wagon loads, the margin of profit between the mill price, and the price, the
wholesale dealers get from the retail dealers is small, and in some cases, (here
is bardly any margin at all. Besides, the great delays that take place in transit.
which iave nowadays hecome customary, lock up large sums of capital tor o
loxg time without earning any return, and when the goods do arrive at destin--
tion, after.delays, the wholesale dealers are naturally anxious to dispose of thic
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goods at once even at a small margin and the profit per bale of fiv: maunds is
on an average, not more than Rs 8 to 10 and if Rs. 4 to 5 goes out of it in
the way of paying for Railway Risk Rates the already low profits ave further
reduced by 50 per cent and this would make business. impossible. Thus even
in the past with a difference of 82 per cent between the Railway Risk and the
Owner’s Risk Rates the wholesale dealers were unable to take advantage of
the Railway Risk Rates in spite of huge losses, and the wholesale dealers are
not a negligible quantity because the retail dealers are hardly in a position to
lock up their capital and to take the risks of transit on account of the small-
ness of their holdings. But for the wholesale dealers the price of the Piece
Goods to the consumers would be much higher.

13. We are sorry. we are unable to understand the argumen! of Colonel
Waghorn, President, Railway Board, which he put forward in the Assembly,
that the Railway Rates would have to be high if the Railways were required
to take greater risks than they dil. So far as we can see and so far as Indian
Piece Goods are concerned, the commodity we are interested in pariicularly,
we find that the increases in Railway Rates from Ist April 1922 have been
threefold.  Firstly, the Owner's Risk Rate has been enhanced from 2nd Class
to 4th Cluss, i.e., from *50 pie to 62 pie, ie., by 24 per cent. Secondly, the
Railway Risk Rate has been enhanced from old third class to new sixth class,
i.e., from 66 pee t0-96, i.6., 45 per cent. Thirdly, the difference between the
Ouwner’s Risk and Railway Risk Rales which was formerly 32 per cent. is
now 54 per cent.  All these goto show that one endeavour of the Ratlway
Board, so far at least the Piece Goods trade is concerned, has been lo debar
the Piece Goods merc'anls from taking any advantage of the Lailway Risk
Rates. Thus the merchaits to-day, at leust in the Piece Goods trade,
have stronger grounds jfor complaint thewn they had ever before. All the
venalty which the Railwoy Board cowld tmpose has alreadg been imposed
on us but nothing has so jar beem dowe to minimise our loss. In this
connecticn if it not be considered out of order, and if our remarks are
indulgently taken as coming from | those who have been great sufferers, we
would take the liberty to respectfully mention that Colonel Waghorn has
already taken from us all that he would and could take if he were to give us
more safety, which we very much regret we have not yet got.

14. The Risk Note Forms “ B ™ and “ H” provide that a Railway is not
responsible for any loss or damage, eXcept in the case of loss of a complete
package or a consignment due :—

(@) either to the wilful neglect of the Railway Administration

() or to the wiliul neglect of or theft by Railway servants
but this * Wilful Neglect ’ does not include Fire, Running Train Robbery or
any other unforescen events.
1. We will now deal with the varicus detrimental aspects of these con-
ditions. - ‘ '

There have been several cases in which claims for losses have been declined
by the Tailways on the ground that they were due to Running Train
Robberies. Under the definition of the term Robbery in the Penal Code there
must be violence or threats of violence to ¢l thefts BRobberies, but, in no
case the Riilway Companies, at least in their correspondence with the censti-
tuents show or prove that the thefts committed in such cases were accom-
panied with violence or fear of violence. Therefore, the Risk Note conditions
should be such as to require the Railways to prove that actual and real robbery
was committed before they can be absolved from responsibility and the term
Runwing Train vobbery must not include robberies committed while the
trains were within station limits and were not actually.running. It is impera-
tive that running train robbery must be proved as running train robberies.
Inferences and assumptions should not entitle the Railways to repudiate claims.
on the ground that running train robbery took place. If only running train
robberies were the occasions which absolved the Railways fromn responsibility
we would be satisfied if the conditions as suggested- above were imposed,
but under present conditions demanded by the Risk Notes such limitations.
would be futile unless and until the vest of the conditions disappear at once.
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16. The whole crux of the situation is that the party suffering the loss
has got to prove that there was wilful neglect on the part of the Railways or
their servants or theft by their servants tn make tlioc Railways liable for the
loss, and these conditions are worse than the condition of running train robbery,
and the Railways have been. taking advantage of the former and are thus
putting the merchants to beavy losses. It is impracticable- on:the part of the
%ublio to prove that the Railways or their staft were neglectful or that the

ailway staff committed thefts. Thus the whole thing amounts to this,
Goods worth. thousands of rupees may be entrusted to a Railway for carriage
and the Railway may lose the whole of such goods without the owner being
entitled to receive a single pie in the way of compensation, and this fact being
widely known it tempts the lower menial class of Railway employees to-
commit thefts themselves or to connive with outside thieves, as some of the-
evidence before tha Railway Police Committee disclosed. And at the same time
there.is amother worse effect which is only natural. The staff in grades higher
than the menial staff get demoralised in this sense that they become careless
and neglectful of the interests of the public in respeet of the goods entrusted to.
the Railways. ‘

17. Although the Risk Note condition does not lay down that the onus of”
proof, that the Railways were wilfully nezligent or that their staff committed.
the theft, lies on the owner, it is automatically so. When the Railways put
forward the plea that due care was exercised bv them in the carriage of the
goods and that the Raitway staff did not commit the theft, it then falls on the
party suffering the loss to disprove this or to prove otherwise. Both of which-
are irrpossible. The goods.remain in the hands of the Railways for days and.
weeks and in some cases for months, travel over hundreds of miles passing over-
soveral Railways and for the party to prove that the Railways or the staff were
neglectful wilfully or that the Raiiway staff committed the theft, it would be

necessary to book men along with the consignments in each case from start to.

finish to find out whether one oft the above happened. We do not see that
anything else would enable the owners to get the necessary proofy

18. Then there is a case of complete absolving of Railways {rom responsi-
bility in the case of fire.. If the fire was caused by spontaneous combustion or-
due to aspark from the engine then there would be some excuse but there
have been instances where fire could not be said s have occurred through.
these causes and such fires might have been dus to hot axles, naked lights, or
staff carelessly smoking, and if in these cases the Railways are not held liable
simply because they have charged Owner’s Risk Rates, which are paying rates
to the Railway and are the trade rates, with an impossible alternative Railway
Risk Rate, the Railways cause more evil than good.

19. In our opinion the Railways should be held liable for complete loss of
a package or a consignment in any case, and it is also equally imperative that
in the case of pilferages where more than one-sixth of the goods in a package -
is lost the Railways should be held responsible. Cases have happened where
several bales of Piece Goods each containing goods worth Rs 600 to 700 have
arrived with a few pieces of cloth not worth more than Rs. 50 to 100. This
process of waste is neither good for the community nor ‘for the Government, .
and not even for the Railways.

20. We find from the report of the Interstate Commerce Commission
(Volume 57, February—June 1920) that it was plainly said in America that the
problem of waste due to loss and pilferage of goods in transit was a very serious
one from a public and national point of view and it was strougly remarked
“that anything that could be done to reduce such loss and damage was
manifestly in the interests of Carriers and Public alike.”

21. We would now sum up :—

(1) The process of waste that is going on, on Railways, demoralises the
Publio servants, as Railway servants are Public servants.

(2) The Railway staff are getting more careless of Public interests,
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(8) The loss of vigilence and eare on the part of the Railway people is
an inducement to dishonest pcople to take advantage of the
same. '

(4) The economic waste in money, labour and materials, piled from day
to day and over all Railways in India, is a great loss to the-
Country.

(5) The price of geods must jucrease through such losses.
{6) The capitalists in the way of wholesale dealers are getiing shy and
their systematic and repeated loss ¢f money is curtailing their

sales and savings and thus also their power in assisting towards
Industrial Development of the Country.

22. The whole question deserves to be considered from a very broad poiné.
of view and not only from the point of view of responsibility of the carriers to
the owners of goods in a particular transaction, although we would emphatically
point out that even as between two contracting parties the present Risk Note
conditions enable one of the parties, viz., the Railways, to exercise undue
pressure on the other party to accept unreasonable conditions. We have
proved this conclusively.

23. We theiefore pray that:—

(o) The difference between the Owner’s Risk and Railway Risk Rates
should not be more than 5 to 10 per cent and this percentage
should be attained by reducing the Railway Risk Rate and not
by increasing the Owner’s Risk Rate because we have proved
that the taxation in the way of Ligh rates in cases where the
Railways carry goods at Owner’s Risk has already been heayy
(vide Paragraph 13 and the footnote below).

() In order to remove temptations from the way of the Railway staft
and to make the Railways take grcater care, it is imperative that
all conditions of wilful neglect, etc., should be removed and that
the Railways should be held liable for complete loss of a package
or also where the loss is more than one-sixth of the value of the
goods in a package.

(¢) Running. train robberies should be proved by the Railways and the
onus of proof mustlie entirely on the Railways to show that
there were actually Runniog Train Robberies.

{d) Tn the case of fires, the Railways should prove that it took place
in spite of all precautions taken by them to prevent firc aud to
minimise losses after the fire took place and the onus of prooef
must lie on the Railways here also.

Nore.—While in India the entire tendency is towards enbancement in taXation and in
Railway rates, the English and Welsh Railways have announced important reductions in rates
for goods traffic with the view to promote the revival ¢f trade.—* In moving the approval of
the minutes of the Railways and Transport Committee of the London Chamber, Mr. George A.
Mitchell said that they had always reeoguized that the railway companics were in a position
of great difficulty, but they had also felt that a reduction of railway rates was absolutely neces=
sary for the restcration of trade and to o ntribute to a reduction of unemployment, and they
were bound to take action in pressing the companies to make a reduction. He thought the
railway companies would be forced sooner or later to make mcre drastic reductions than they
Lad made and anticipate the reduction in the eost of living,  Mr. James Morton, in seconding,
said the high costs in railway transport and dock charges were more than anything else pro-
ducing unemployment in many of the trades where unemplcyment was rife.” .

Tt is to be noted that in England it has been recognized that for the revival of the trad
znd to reduce un-mployment, the railway rates are to be reduced and this reduction in railway
rates bas taken place in England in spite of arguments on bebalf of Railways “ owing to high
expenses, the railways required the bigh rates” but in India the railway rates and fares are con-’
siderably going up and the result will be that there will be a big drop in Trade, Commerce and
the Tndustrial development of the Country. The enhancements in railway rates on articles
which comprise the bare necessities of life, viz., food and clothing (e.g, Flour, Ghee, Piece
Goods) must mean great bardships, especially when taken together with the heavy losses which
{ake place in Railway transit and which have got to be counted along with the enbancements
in railway rates in fixing the prices, the level of which must necessarily go up.

P. L. PANDYA,
Secretary
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elegram dated Rangoon, the 26th May 1022. Serial No. 73.
From—The Burma Chamber of Commerce,

To—The Secretary to the Government of Indja, Railway Department (Railway
Board), Simla.

Your letter No. 505-T.-21, dated April 17th. This Chamber isin favour §aoms

. . : . X Chamber of
of owner's risk mote being retained, but considers that its terms should be Commerce,
made less onerous to the consignor.. . Rangoon.

No. 66, dated Bombay, the 24th May 1922. Serial No. 74.

From=Messks. Goourpas JivRsy Davar axp Harzvan Vavrsi, Honorary Joint
Secretaries, Bombay Native Piece-Gooda Merchants® Assaciation,

"To—The Assistant Secretary, Railway Department (Railévay Board), Simla.

We are directed by the Managing Committee of this Association to 53’&33’%“@
acknowledge the receipt of your letter No. 505-T.-21, dated the 17th ultimo Goods

X . . s * ot : ‘ + +o.. Merchants
~ and to send to ycu their opinion on the subject therein re'erred fo as undey : ‘Association,

With regard to _query No. 1, our committee think that both Risk Notes Bombay.
Forms *B** and “ H” require modifications on the following lines,
viz., that the onus of proof on the consignors should be removed and
< {hrown on the Railway Companies in a claim for compensation
arising out of loss of goods entrusted to a Railway Administration
for carriage.

With regard to query No. 2, the words loss, destruction, or deteriora-
tion used in Risk Notes Forms should be defined in such a
manner as to secure the right to compensation for the whole or
part of the goods.

Our committee think that the number of thefts have been very frequen
and the loss especially to the commercial community is very heavy and there
is a legitimate grievance abhout it. '

Railways are transportalion Agencies to render service to the public and
it is tbevefore imperative that the goods entrusted to their care should be
available for delivery intact, but, it should not become the means to dishonest
people of increasing their gains. The coniitions of Risk Notes give great
facility and temptation to men employed in the lower grades getting small
galaries. When these people know that Railway Companies are not responsible
in any way to the consignors, they are tempted to resort to pilferage. Although,
our committee is fully alive to the fact that when merchants accept the liability
as to the Risk Notes, they should not have legitimate grounds for gomplaint ;
but, the frequency of thefts have become so intolerable that there should be a
remedy to stop such frequent thefts, Majority of Railway Companies are
owned by Government and have. practical monopoly to dictate terms and
compel people to accept arbitrary terms which is most improper and unjust. It
is the duty of a responsible Government to see that public and especially the
commercial community are not deprived of the benefit of the ordinary law in
this connection When goods are tendered at Railway Stations, frivolous
excuses are put forward to refuse to book the goods at Railway Risk and
consignors are compelled to accept owner’s risk note even though they would
be willing to consign their goods at Railway Risk by paying extra charge.
‘We have no desire to suggest that Railways should carry goods at their risk at
a low rate. Our committee suggest that goods should be accepted by Railways
at Railway Risk at a slightly increased rate. With regard to badly packed
goods, there ought to be some arrangement at the Railway Stations to look into
the question of defective packing thure and then by a separate inspector and if
there is any remark as to defeetive packing, there should be arrangement at the
receiving stations to see whether the remark was correctly made or it wassimply
put forward to force the consignor to accept Owner’s Risk Form and if the
remark was not justified on seeing the condition of the goods at the destination
serious notice ought to be taken of the pérson who made the remark, ’

Lastly, our committee think that Railway Goods Rates have lately been
sufficiently increased and the Railways can now carry the goods at their risk. ‘
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No. 849-1922, dated Bombay, the 25th May 1942,
From—The Secretary, Bombay Presidency Trades Association, Limited,
To—The Assistant Seorctary, Railway Department (Railway Board), Simla.

With reference to your letter No. 505-T.-21, dated 15th April and sub-
sequesnt reminder duted 22nd May 1922, it is much regretted that owing to
the absence of a large number of Members the matter has not received more
detailed consideration by the Committee.

I am however directcd to say that, with regard to paragraph 4, sube
paragraph (¢), it is considered that the terms of Risk Note Forms “B " and “ H
should be modifiel. Paragraph 4, sub-paragraph (i¢)—in this reference my
Committee consider that the wording of the Risk Note forms should be altered
to secure consignor’s rights under the circumstances mentioned but would
suggost that, in cases of doubt or difficulty, an Arbitration Committee would
possibly prove of value, such a Committee being formed, say, of two represent=
atives of the Railway and one each from the Trades Association and Chamber
of Commerce of the province concerned.

No. 409-R., dated Calcutta. the 26th May 1922,
From—The Acting Secretary, Indian Mining Association,

To —The Secretary to the Goverament of India, Railway Department (Railway
Board), Simla.

T have the honour to acknowledge the receipt of your letter No. 505-T.-21,
dated I7th April 1922, dealing with the proposed revision of the forms of
riilway risk notses and the appointment of a Committee to enquire into and
report on that subject.

In reply to your request for observations or suggestions on this subject,
I am directed to say that the Committee have no useful observations or sug-
gestions to submit with reference to the points raised, and they desive the name
of the Indian Mining Association to be identified with the views expressed by
the Bengal Chamber of Commerce on this question.

No. 14-R.-3, dated Karachi, the 26th May 1922,
From~—The Secretary, The Karachi Chamber of Commerce,

To ~The Secratary, Railway Department (Railway Board), Simla.

1 bave the honour to acknowledge receipt of your circular letter
No. 505-T.-21, dated the 15th-17th April 1922, to Local Governments and Ad-
ministrations, Railways’ Chambers of Commerce and other public bodies,
stating that the Government of India have appointed a Committee to consider
the question of the revision of Railway Risk Notes, and inviting opinions
on the form, construction and application of the Risk Notes in use at present.

In reply my Committee desires to offer the following comments :—

Reference Paragraph 4 (3) of your letter—My Committee is of opinion
that the principle of throwing the onus of proof on the con-
signor'in a claim for compensation does require modification,
as Risk Notes “ B’ and “ HL ’ in their present form are dis-
tinotly one-sided.

Reference Paragraph 4 (i)—My Committee takes this paragraph to mean
that the Railway Board contemplates the inclusion in Risk
Note Forms of compensation for the loss of a portion of a
package, which relief is now excluded under Risk Notes * B
and “ H.” If this be the case, my Committee considers that

this relief should certainly be afforded.
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No. 7-10-7, dated Calcutta, the 27th May 1922,

From—K. M. Purkavastua, Esq., M.A., Secretary, Indian Mining Federation,
To—The Secretary, Railway Department (Railway Board), Simla.

I am direoted to acknowledge the receipt of your letter 505-T.-21, dated

h . .
the 11'“?:3 April 1922, inviting an expression of opinion of the Committee of the
Federation regarding the proposed amendments of the Railway Risk Note
Forms now engaging the attention of a Special Corrmittee..

2. With regard to your enquiry as to whether the principle of throwing
the onus of proof on the consignor 1n claim for compensation arising out of the
loss of goods entrusted to the Railway administration, I aw to say that the
Committee are in complete concurrence with the view that such onus of proof
should be entirely thrown on the Railway. The existing principle in this
respect is in their opinion opposed to the spirit of Section 76 of the Indian
Railway Act and constitutes a direct violation of the ordinary contractual
rights of the bailer and the bailee which is the legally defined relaticn between
the copsignor and the Railway Company according to Section 72 of that Act.

1. Tswardas Gulabchand ». Ureat Indian I am in this c,onDGCtion’ moreoyer, t-O
Peninsula Railway Company. (3 Bom. 120.) draw your attention {o the series of margi-

2'. Kuveriji Tulsida v. Great Indian Peninsila nally-noted caselaws where it has been
Railway Cempany. (3 Bom. 169 ] . v, .

3. Nankuram ». I. M. Railway Company. deﬁmte]y held that the burden of proving
(22 Al 361) that damage was caused owing tn no negli-
gence on the part of the Railway Company rests entirely upon them. These
decisions furnish ciear evidence of the facts that the existing wording of the
Risk Note Forms “ B ” and ' H ” is anything but satisfactory and should there-
fore be ‘modified so that it may represent the minimum liability of the Railway
Company which the interested public have a right to cemand from them as
public carriers,

3. A very important consideration in this connection suggests itself to the
Committee : the protection afforded to the Railway Company by the existing
terms of the Risk Notes bas a tendency to confirm the present shortcomings of
goods service. The rough handling of goads owing to paucity of adequate tackles
and suitable type of trucks leading to frequent damage of goods is a familiar
feature of poods traffic in this ecountry. The problem of Railway theft and
pilferage which was considered by the 'recent Railway Police Committee is also
intimately connected with the existing provision of Risk Note Forms. In the
colliery area, the pilferage of coal and coke has in the recent years assumed
very scrious proportions. It isa common knowledge that there are regular
organizations which keep on a fair supply of domestic coke on the Calcutta
market received from this questionable source. T am, therefore, to suggest to the
Cominittec that under the revised terms of the Risk Note Forms “B” and “H’*
the right to claim compensation by the consignor may be extended to all sorts
of loss, destruction, deterioration or damage in consignment instead of limiting
it to merely a loss of the somplete consignment or one or more complete pack-
ages as forming part of a consignment ; moreover, it should be made clear that
once the claim for a compensation is made by the consignor, it is incumbent on
the Railway to prove that the loss, destruction, deterioration or damage of the
property occurred owing to no wilful neglect on the part of the Railway or any
of its servants.

4. With regard to the enquiry asto if the words loss, destruction or
deterioration used in the Risk Note Forms should be altered or added to in such
a manner as to secure for the consignor the right to claim compensation, I am
instructed to say that in the opinion of the Committee such alterations and
additions should be made I am in this connection to refer to the remarks
made by Mr. 'l. V. Seshagiri Ayyar, the Chairman of the Committee himself, in
course of the debate, on the resolution for amendments of the Risk Note Forms
(vide Legislative Assembly Debates, Volume I, No. 43, page 2955) where the
Hon’ble Member pointed out that owing to an accepted interpretation it was
not possible for the High Court of Madras to award compensation to consignor
even though a consignment of rice was rendered unfit for consumption owing
to the deposit of some acids on it. The instance cited is apparently one in
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which the party had every right to demand compensation from the Railway
Company which, however, they could only evade owing to the unhappy inter-
pretation of the Risk Note Forms.

5. 1 am in this connection also to invite your attention to the frequent
abuse that is made of the Risk Note Form “A.” It is a common experience in
the Railway that in spite of payment of freight at risk rates, the parties are
made to sign ** A ” Form which frees the Railway Company from responsibili-
ty as to the condition in which the goods sent are delivered. The Committee of
the Federation suggest that the Risk Note Form “ A’ should henceforth be made
inapplicable in cases of consignment accepted at risk rates, i.e., to s1y the fact; -
of signing a Risk Note Form “ A” should nnt prejudice a party’s claim for
compensation if he has booked his goods at the Railway risk rates. Moreover,
baving regard to the extensive corruption prevalent in the Railway, the Com-
mittee further suggest that a class of goods should be definitely specified with
regard to which the Railway shall have no right toinsist signature of an “ A ”
Form, e.g., cngine, brassware, etc. Recently cases were breught to the notice of
the Committee where engine parts, rails, steel, slecpers and even a boiler were
treated by Railway Company as goods ““ liable fo damage or wastage.” 1t is
needless to comment on such overzealous precautions of the Railway servants ;
appsrently they are desigred to leave open loopholes for theft and pilferage.
The Committee of the Federation consider it essential that by providing for a
more restricted and diseriminate use of the Form “A,” such a wide-spread
corrupt practice should be put a stop to.

6. In conclusion, I am to state that no remedy of the present Raiiway
corruption as facilitated by the various Risk Note Forms is, in the opinion of
the Committee of the Federation, likely to be satisfactory, so long the margin
between the Railway aud owner’s rigk rates continues so wide as at present. It
is apprehended, however, that the Committee appointed to consider revision of
Risk Note Form is not under their terms of reference entitled to make any
recommendation regarding revision of rate of freight but it is all the same felt
that any suggestions which the Committee might incidentally feel disposed to
make to the Government of India in this connection are likely to receive their
careful and sympathetic consideration. :

Dated Madras, the 26th May 1922,
From—The Seeretary, the Madras Chamber of Commerce,

To—The Secretary to the Government of India, Railway Department (Railway
' Board), Stmla.

With reference to vour Circular letter No. 505-T -21, dated the 15th-17th
April, 1922, advising the Chamber that a Committee has been appointed to
cousider the question of the revision of Railway Risk Notes, and requesting our
views on the form, construction and application in practice of the iisk Notes
in use at present, and on the subject of the Committee’s terms of reference.

I am directed, as the matter is urgent, to forward for your information, a
$Sevin]l No. 80, copy of the finding* of a recent Sub-
tSerial No. 81 Committee of the Chamber relating to

this question which is contained together with other information on page 17 of
a proof copy of the Chamber’s Annual Volume for the year 1921, sent nerewith.
Also copy of the Minutest on the subject of your letter written by Members of
the Chamber, as contained in the Agenda for the Chambers Monthly General
Meeticg to be held on the 30th instant, and which will then come up for

discussion.

Ezlract from page 17 of Report of Madras Chamber of Commerce, 1921.

Tt was generally considered that the position as regards claims for gouds
lost in trapsit was most unsatisfactory, the state of affairs being due to the
peculiar judgment delivered in Bombay in connection yvith a case brought
against a Railway, copy of whioh is enclosed. In this connection, it was
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suggested that the Associat>d Chambers of Commerce might consider bringing
a friendly snit against one of the Railwavs with a wview toobtaining a saner
judgment in crder to put matters on a more satisfactory basis. Apart from
this, it was considered that the present form of Risk Notes “ B ™ and “H”
should be awended iv such a manner so as to render the Railway Company res-
ponsible for shortages as bailees of goods shoull be. If this should entail a
slight enhancement of rates, this must be faced but something co:siderably
less than the Railway Risk Rates should meet the case.

Madras Chamber of Commerce. Serial No. 81.
Committee to consider the reviston of Railway Risk Notes.

3. Letter from the Government of India, Railway Department (Railway
Board), dated the 15th April, 1922, advising the Chamber that a Committee
has been appointed to consider the question of the revision of Railwav Risk
Notes, and inviting the opinion of the Chamber on the form, construction and
application in practice of the Risk Notes in use at present and on the terms of
reference, and requesting that the following points may receive special consi-
deration :

(I) Whether the principle of throwing the onus of proof on the consignor
in a claim for compensation arising out of the Joss of goods entrusted to a Rail-
. way Administration for carriage requires modification. (This refers specially
to the terms of Risk Note Forms B and H).

_ (II) Whether the words loss, destruction or deterioration used in the Risk
Note forms should be altered or added to,or defined in such a manuer as to
‘secure for the consignor the right for compensation (for the loss of the whole or
part of the consignment) for the above arising from the wilful neglect or
criminal acts of the servants of the Ruilway Administration.

Members’ Minutes.

Mr. R. T. Menzies.—So far as Risk Notes B and H arve -concerned there
is little to add to the conclusion arrived at hy the Sub-Committee appointed
receatly to consider this matter, i.e., that these Risk Notes should be amended
in such a manner as to render the Railway Companies responsible for shortage
as Bailees of goods should be.

The peculiar Bombay judgment which was then discussed has since been
reversed on apieal, but difficulty is still experienced in connexion with cat
and damaged bags. If Railway Companies give a clean receipt for goods
‘entrusted to them they should deliver them over to the cousignee in the same
condition as such goods were when received. Incidentally they should be res-
ponsible for damage occasioned by leaky wagouns.

1 vs;culd also call attention to Risk Note Form G :(—

(1) We are obliged to execute this Risk Note for consignments of petrol,
kerosene, lubricating oil, liquid fuel, etc. It may be true in theory that there
are  Ordinary ” or “ Risk Acceptance " rates in the tariff for these goods, but in
application there are no such rates, as it we tender these goods for acceptance
at Railway Risk Rates we aro asked to fill in Risk Note Form A under which
the Railway requires us to bold them ‘ harmless and free from all responsibi-
lity for the condition in which the goods may be delivered to the consignee at
destination and for any loss arising from the same, ”  Weare, therefore, asked
to pay Railway Risk Rates without the Railway accepting any risk.

(2) For kerosene, lubricating oil and liquid fuel, we are charged second
class rates, 7.e., *42 pies per maund per mile, but for petrol we are charged
sixth class rates, i.e., ‘563 pies per maund per mile.

T cannot see that we obtain any additional benefit for paying practically
double the freight on this commodity, or that the Railways give any additional
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service or incur any additional risk to justify the much-higher freight, as we-
are held responsible for damage to railway property and the property of third
parties,

(8) 1 consider that far more efficient service should be given by the Rail-
ways at transhipment stations and that they should not shelter themselves-
behind the Risk Notes in order to claim immunity from Iljability to damage-
evidently caused by carelessness and inefficient transhipment. The same
applies to transhipment of consignments owing to hot axled wagons.

Sir James Simpson.—I suggest that we forward a copy of the finding
of recent Sub-Committee together with copy of Mr. Menzies’ present  minute. ”

Mr. F. B. Wathen.—With reference to Mr. Menzies’ note, I would remark
that Railways are respensible as Bailees under section 72 of the Indian Rail-
ways Act, but they are permitted under the same section to contract them-
selves out of the full responsibility by an agreement in writing in a form
approved by the Governor-General in Council. A Railway Risk Note is such
an agreement, N

2. It is evident that after taking all reasonable precautions the losses in--
curred on the carriage of goods can be made good only in one way, wviz., out of
Railway earnings. If, therefore, by revised legislation a greater respousibility
is placed on Railways under the Owner’s Risk conditions, it is clear that the
Owner’s Risk Rates will have to be raised to meet the responsibility.

8. It has, I think, been generally assumed by the mercantile community
that the present difference between the Owner’s Risk and the Railway Risk
Rates is too great. This view is not always correct in that lower rates (i.e.,
owner’s risk rates) are often quoted with other conditions attaching to them
such as minimum weight condition, reduction for distance, etc., and the pro-

portion of difference assigned to the actual risk is as often as not much smaller:
than the merchant imagines. ' :

4. I enclose a stalement giving three examples of actual consignments
showing the difference in charge for Owner’s Risk and Railway Risk, and it
will be noted that the difference in charge is a small percentage of the actual
value of the consignment although two of the Railway Risk Rates are 30 per
cent. and over higher than the Owner’s Risk Rate. These are cases in which-

the difference in rate is quoted for purposes of 1isk only and not for any other
conditions.

5. If the conditions of Risk Notes are so revised by the present Committee
as to protect Railways in a sufficient and proper manner, I express the opinion
that Railways would be prepared to quote a Railway Risk Rate under equal
conditions for traffic carried in wagon loads proportionate to any Owner’s Risk
Rate quoted, and amounting to an increase equal to a reasonable insurance
charge only. This, however, would not be possible unless the Railway Board
would agree to a revision of the schedule of maximum and minimum class rates-
and the general classification of goods. :
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Myr. A. F. Buchanan—~The wording of Risk Notes certainly requires re-
drafting, the tendency at present being confusion of opinion as to Owner’s and
Railway Risk. -

Taking Risk forms ¢ B.” and “ H.” with which we are particularly con-
c¢erned, what, for instance, constitutes robbery from a rununing train ? Under
the above Risk Notes the Railway admit responsibility for each complete package
provided it is not lost from a running train. It is impossible for the public
to prove when and how a theft occurs and the Railway takes advantage of
this.

Another clause is to the effect that the Railway will only be responsible
for each complete package if loss is due to theft by its servants or neglect by
the Railway or its staff. As a rule, the public are not able to enforce a claim
for either out of Court, though obviously the loss of a complete package must
be due to one or the other. We recently had an example of this, and the
matter is still under correspondence. :

I do not agree with Mr. Menzies’ remarks about cut and damaged bags.
If the public undertake to accept the risk of partial loss in return for a reduced
rate it is unreasonable to expect the Railway to pay compensation.

I agree with Mr. Wathen in what he writes (paragraph 5).

The question of greater care at travshipping stations, etc., is a separate
matter and one to which the Railway should give urgent attention.

Dated Cochin, the 28rd May 1922.
¥rom—The Honorary Secretary, Cochin Chamber of Commerce,
To—The Secretary, Railway Board, Simla.

Revision of Railway Risk Noles.

With reference to your No. 505-T.-21 of 17th April I am directed to
pass on to you the following resolution passed by my Chamber in General Meet-
ng i— '

“ That in the opinion of this Chamber Railway Form ‘“ B ** should he
altered to provide for the admission of claims in the case of
“ Shortage of weight at destination ™ irrespective of whether
this is due to the wilful neglect of the Railway Administration or
the theft by or wilful negiect of its servants, agents, etc., also,
that in the case of packages damaged by rain water in course of
transit or while in the custody of the Railway, the Railway Com-
pany shall be held responsible for such damage, irrespective of
whetler this is due to the wilful neglect of the Railway Adminis-
tration or its servants, etc. ”

* No. 175, dated Delhi, tte 30§h May 1922,
From==The Secretary, Punjab Chamber of Commerce, Delbi,
To—The Assistant Secretary to the Government of India, Railway Department
(Railway Board), Simla.
SuBJECT :— Committee for the revision of Railway Risk Notes.
With reference to your letter No. 805-T.-21 of the 22nd May 1922,

- T am directed to inform you that the Managing Committee of this Chamber

is of opinion that :—

(a) Owing to the impossibility of consignors having access to the
information which decides the onus of proof this Chamber is of
opinion that the modification of Railway Risk Note Forms *“B”
and “ H” should be such that the onus of proof should be with
the Railway Administrations concerned. ‘

(3) Risk Note forms should be so worded that when Railwiy Adwminis.
trations are unable to disprove their liability for loss, destrustion
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or deterioration of consignments entrusted to them they should
be liable for compensation.

(¢) Railway Administrations which at present, within the knowledge
of this Chamber, consistently discourage booking under Railway
%isk be forced to accept sound parcels consigned at Railway

isk.

Dated Tutieorin, the 27th May 1922,
From—The Secretary, Chamber of Commerce, Tutieorin,

To—The Assistant Secretary, Railwyy Board, Simla,

Serial No. 84,

In reply to your letter No. 503-7-21 of 22nd instant, I am directed to Chamber of

state that my Chamber has no remarks to make on the subject of the terms of
reference before the Committee. :

No. 825-34 of 1922, dated Bombay, the 3lst May 1922.
From—The Secretary to the Chiamber of Commerce,
Po—~The Assistant Secretary, Railway Board, Simla,

I am directed to acknowledge receipt of your letter No. 505-T.-21, dated
the 15th April 1922, advising this Chamber of the appointment of a Committee
to consider the question of the revision of railway risk notes and inviting an
expression of the Chamber’s views with regard to the form, construction and
application in practice of the risk notes in use at present.

2. My Committee observe that their particular attention is invited to the
two main points at issue summarised in paragraph 4 (i) and (é) of your letter
and with regarJ thereto I am to state that it is almost universally accepted by

the trading community that, in the case of a claim for compensation arising -

out of the loss of goods entrusted £0 a railway administration for carriage, the
onus of proof is upon the consignor. My Committee, however, consider that the
legal aspect of this very controversial qaestion does not altogether bear out
this generally accepted view of the case and, in support of their contention in
that connection, I am to cite Sections 151, 152 and 161 of the Indian Contract
Act IX of 1872, which in accordance with the provisions of Section 72 of the
Indian Railway Act IX of 1890, prescrited the vesponmsibility of a railway
administration in such circumstances :—

¢ Section 1561.—1In all cases of bailment the bailee is bound to take as
much care of the goods bailed to him as a man of
ordinary prudence would, under similar circumstances,
take of his own goods of the same bulk, quality and
value as the goods bailed.”

“ Section 152.—The bailee, in the absence of any special contract, is not
responsible for his loss, destruction or deterioration of
the thing bailed if he has taken the amount of care of it

described in Section 151.7’ .
* * * * * *

.« Qection 161.—If, by the fault of the bailee, the goods are not returned,
delivered or tendered at the proper time, he is responsible
to the bailer for any loss, destruction or deterioration of
‘the goods from that time.”’

3. Iaving regard to the foregoing considerations, I am to state that my
Committee are of opinion that it is logical to contend that the onus of proof in
the first instance is upon the bailer to show that the goods were despatched in
an undamaged condition, and that such onus is subsequently transferred to the
‘bailee to show that he exercised the proper care required by the provisions of
Qection 151. Once a railway receipt has been granted without any remarks
i{hat fact alone is a proof that the, goods have been tendered in the required con-

dition, and, therefore, the onus of proof that it is otherwise should lie with the
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railway administration. Accordingly my Committee consider that, in the light
of the Scctions above quoted, it is neither legal nor equitable for the railway
administrations to take up the attitude that they generally do with regard to
railway risk notes.

4. If, however, the Railway Risk Note Revision Committee take the view
that they are unable to accept my Committee’s contention I am to point out
that, in the opinion of my Committee, it is only right and just that the carrier
should assume the responsibility of the burden of proof, for—in the nature of
things-—it is virtually impossible for the consignor to be in a position legally
to prove wilful neglect on the part of the administration.

9. Accordingly my Committee are of opinion that Risk Notes B and H
should be altered and the whole of the end ol the notes from the words........
‘“ due either to the wilful neglect. .. .accident ’’ should be deleted and the notes
be modified to read—¢ execept for the loss, from any cause whatever of a
complete consignment or of one or more complete packages forming part of a
consignment.”’

No. 505-T.-21, dated Madras, the 29th May 1922,
From--The Chairman, Madras Trades Association,

To—The Secretary to the Government of Tudia, Railway Department (Railway Board),
Simla. )

Sussecr :—Ralway Risk Notes.

With reference to your letter No. 5053-T.-21, dated Simla, the 15th-17th
April 1922, regarding the above, I have the honour to inform you that the wording
of the Railway Risk Notes B and H requires re-drafting, there being at present
confusion of opinion as to the owners and railway risks. In the opinion of the
Association, the railway company should be responsible for shortage as bailees
of goods should be, and that the railway should not be allowed to shelter them-
selves behind the risk notes in order to elainy immunity from liability to damage,
evidently caused by the carelessness of their employees and that the railway risk
notes should be more in the form of insuraunce bonds clearly stating the pro-
portion of risk that the railway accepts for the transmission of these goods and
the proportion of risk that the owners accept. Certainly greater care should
be taken in the carrving of goods than has been done during the past few

years.

Dated Bombay, the 29th May 1922,
From—The President, Ghee Bazar Association, Bombay,
To—The President, Railway Risk Note Commiltee, Simla.

I have rcad the text of the petition written to Your Honour regarding risk
notes by the Secretary of the Piece-goods Association, Calenutta. I humbly beg
to point out that my association also thoroughly corroborates with him.

My Association agrees with the Seeretary of the Indian Picce-goods Asso-
ciation, Calcutta, when he says, that owing to a great difference between owners’
risk rate and railway risk rate the trade of India has to suffer much. If mer-
chants send goods on their risk and if the goods are lost or damaged, as it
happens often merchants have to suffer much because railway companies don’t
give compensation. If merchants send goods on railway’s risk, the rates are
extremely high and they have no chance of profit at all. In this way merchants
are not in a position to trade freely. These hamper the trade and the conse-
quent prosperity of the country.

Again it has been stated in the Railway Rules that if goods are lost it is
the merchant who has to prove the negligence of the railway company. This is
a rule which frees the railway company from almost all responsibility and puts
poor merchants in a very awkward position. The goods being in the custody of
the railway company and they being in a state of transit from one station to
another under the superintendence of the company’s servants how may it be-
possible to prove negligence of railway anthordies by merchants.
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It is also true that many railway servants take advantage of the ignorance
of the merchants and whether the tins of ghee or their covering be old or-not
prevail upon the merchants to sign railway risk note form A, thus making mer-
chants incapable of claiming loss, damage, ete.

My Association therefore respectfully requests Your Honour that the differ-
ence between the owner’s risk rate and the railway risk rate should be 5
10 10 per cent. and not more than that and that in the case of loss the railway
company should prove that their staff was not negligent in taking proper care
of the articles and that if it be found that although articles were properly
packed but railway servants purposcly made the merchants sign risk note
form A, against the merchants’ wish that railway servants should be legally pro-
ceeded against and be punished.

Hoping that these and other just complaints against the present railway
risk notes be favourably considered.

No. 1228—F. IX-6, dated Agra, the 15t June 1922, Serial No, 88,
From—-The Honorary Secretary, The Agra Trade Association,
P'o-—The Chairman, Risk Note Committee, Government of India, Sunla,

In submitting the enclosed representation I am directed to state that in the Agra Trade
opinion of this Association it is considered most advisable that these risk notes Association,
should be abolished altogether, since the same have been the source of so much '
mischief, whereby the traders have been put to heavy and serious losses and the
trade itself has been very much weakensd.

Dated Agra, the Ist June 1922.
Trom--"The Honorary Seeretary, The Agra Trade Association,
Po—"ihe Chairman, Risk Note Committee, Governinent of India, Simla.

After all it is a matter of great pleasure that the various risk notes have
been handed over for revision to this committee. The greatest amount of hard-
ship which is being experienced by the trading public on account of the risk
notes is a matter not unknown to this committee. This is further increased by
the fact that the various High Courts have put an interpretation upon some
risk notes which have placed such a burden on the shoulders of the plaintiff
that it is impossible for him to discharge. It is a fact also worth paying
attention that the railways have also begun to make an abuse of the risk notes.
Instances are not wanting to show that the risk notes have been taken when
there was no reduced rate charged and even on those consignments when no
alternative rates are quoted, risk notes are taken almost in each and every case.
Practically no consignment is booked without risk note form A on some pretext
or another. If a member of the committee will take the trouble of going over
to Calcutta and seeing the kind of bagging which is used in rice and sugar bags
he will be fully satisfied that the bags are entirely new yet in almost -all the
consignments risk note A is held. The railway people refuse to book without the
risk note. 'The account books of the merchants at Calcutta will also bear
testimony to the fact that the bagging was new in all these cases and yet risk
note was taken. Sometimes the bagging is entered as old and torn and some-
times it is entered as ‘“ weak at seams ’’ and sometimes insecurely packed.

Not only this, as a matter of fact the railways have gone so far as to make
rules prohibiting the despatch of goods unless risk notes are signed. If you
will be pleased to look to the rules framed by the Great Indian Peninsula Railway
you will find the above borne out. This is entirely illegal.

Then above all, the other important point which is necessary to be brought
to the notice of this committee is that in England the liability of the railway
companies is that of an insurer while here in India the Legislature has made
them only bailees. This was excusable at a time when the railway companies
were at loss or their earnings were not sufficiently attractive, but now when
the carnings are so huge there is no reason why there should be any difference
in the liability of railways in England and India. This may appear to be a
digression at the first sight so far as this committee is concerned but the com-
mittee has been addressed on this point at this stage because it will have to
consider this point when considering the conditions given below on which alone
risk notes should be allowed to be taken.



96

(I) It should be made clear by Legislature that the execution of any risk
notes of any form would not affect the provisions of Section 76 of the Railway
Act. This is only fair. The general law as embodied in Section 106 of the
Evidence Act is that when any fact is specially within the knowledge of any
person, the burden of proving that fact is upon him. Section 76 of the Railway
Act is nothing but practically a reproduction of that law in the Railway Act.
This is in accordance with commonsense also. By requiring the other party,
to prove otherwise is to ask him to perform an unimpossible task. You can-
not imagine that the consignor or consignee would be attached to the goods and
thus would be in a position to prove where the guard was sleeping or was
away from his duty or where the train stopped and so forth. When Section 76
nf the Railway Act was enacted, it cannot be imagined that it was ever the
intention of the Legislature that this law would apply only when no risk note
is exccuted. If it had been like. that we would have found it clearly laid
dowrn in the section ‘¢ exeept when risk note is executed.”

Bui now as the High Courts have put this interpretation upon Section 76
that it applies only in the absence of any risk note it is absolutely necessary that
the Legislature should come to the rescue of the traders and should make it per-
fectly clear that Section 76 of the Railway Act would apply whether any risk
note is executed or not.

Risk Note A.—The railway are simply abusing this form. Some railways
are taking this risk note on the plea that the bagging is ‘¢ 0old and torn '’ or
“ weak at seams ’’ though as a matter of fact the bagging may be entirely new ;
while other railways are taking it by framing a bye-law and prohibiting the
despatch of goods unless risk note A is executed, on some such pretext as ‘“ not
demurred ’’ or liable to be wet by rain, ete. Specially after 1st June you will
not find any consignment booked on the Great Indian Peninsula Railway with-
out a risk note. This is entirely illegal. You cannot expect that the traders
would be putting a demur in each and every bag or that some special kind of
bags would be manufactured for the Great Indian Peninsula Railway. The
poor merchants do not even know what is written on the railway receipt and
we find that the staff has written ‘¢ bagging old and worn, ’’ ¢‘ contents leaking,’’
‘¢ weak at seams,”” and some similar words, though the bagging was entirely
new, and then the goods are pilfered in transit to such an extent that out of 2%
maunds in the bag sometimes 10 seers, sometimes 20 seers only are left, and
the railway company takes the protection of the risk note A though the bag
may appear to have been cut in the transit. When the merchant goes to take
delivery and wants to give a remark in the delivery book the railway people
won’t allow it to be done and under some rulings he cannot force the railway
to do it, and if delivery is taken, the railway people say that the loss was due
10 the bagging being old and torn while the merchant says that the bags were cut.
Generally the railway staff is believed by the court as they are supported by
the remarks in the railway receipt. In order to avoid all this it is suggested
that risk note form A should entirely be abolished. However if it is thought
desirable to retain it, then it should be enacted that the risk note 'would be void
unless the fact of the bagging being old and torn appears in the hand-writing
of the sender himself. No such words in the railway receipt or in the forwarding
note or risk note would protect the railway or would be any evidence at all of the
bagging being defective. Then it should be allowed when the bagging is really
iorn and no railway should be allowed to frame any bye-law on this point. '

Risk Note B and H.—These risk notes are the source of the present trouble
and fraud. The railway staff knowing full well that the railway is not responsi-
ble in such cases has begun to commit mischief with respect to consignments
booked under risk notes B and H to an unbearable degrece. They are further
enccuraged by the interpretation which has been put by the various High Courts
in India on these risk motes. The interpretation which is put loses sight of
Section 106 of the Fividence Act. The present interpretation disregards Section
106 of the Fividence Act as if it does not exist in the Act and the consignor or
consignee is asked to perjure himself and to undertake to perform an impossi-
bility. The language is also to some extent inconsistent with the Aect itself.
Section 72 of the Railway Act provides that the railway company may limit
their liability by a special contract and not that it may exonerate itself from
liakility. The present form exempts the company in all cases excepting those
which are enumerated in the risk note. The form should be that the railway
‘would be liablé in all cases excepting certain circumstances which may exonerate
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the railway. The form should be entirely reversed. That is to say, the exemp-
tions should be the exceptions and not the rule, while under the present risk
note the exemptions form the rule and the liability the exception.

TFurther the risk note should afford protcction only so far as the safety of
the goods is concerned and should afford no protection when the goods are
delivered late or are damaged by the rain or otherwise in transit.

The words ¢ except for the loss of complete consignment ’’ should be entirely
struck off as they open a gate to fraud and robbery by the railway staff.. The
different High Courts have ruled that there is no loss of a package even if the
outer covering of the package is delivered to the consignee. Thus the cases are
very very frequent where you will find the contents of the packages, (e.g., ghee
tins, sugar bags, cte.), taken out in transit and practically only the outer covering
being delivered at destination.

This risk note should be entirely reecast and before it is approved should be
published for the criticism of the public, if it is not found possible to abolish
them altogether.

This risk note is to be used when the railway company has two rates in the
tariff, one at railway risk, and the other at owner’s risk, and the latter is charged.
Here in India the railway companies are simply abusing this risk note. There
is not sufficient margin in the two rates and yet risk note is taken. Instances
are not wanting to prove that from the starting station the difference in the
two rates is only about a pie or so and that too for a short distance and then
foll; the whole distance the railway risk rate is charged and yet risk note is
taken.

Thus it should be made clear by rules that the reduced rate at which risk
note is taken must be at least 75 per cent. of the railway rate and it should he
for the whole distanee, i.e., from the sending station to the station of destination.
If it is not for the whole distance then the risk note will protect the railway
only for so much distance as is covered by the reduced rate and the railway
company will have to prove that no loss occurred on the portion covered by the
railway risk note.

In spite of the fact that there are rulings to the effeet ¢ that not locking the
wagons ’’ is wilful negligence, they have not taken any steps to lock the wagons.
The railway should be asked to devise means to lock wagons at two places on
each side of the wagon and there should be lights at a distance of about 100 feet.
Thus this Association suggests that these risk notes if possible should be
abolished and some mean rate of railway rigk rate and owner’s risk rate be fixed
so as to avoid competition between those who import goods under owner’s risk
rate and railway risk rate.

In case it is thought desirable to retain it, the difference in rates must be
abolished and some mean rate of railway risk rate and owner’s risk rate be fixed
would be liable for complete consignment or package or for loss due to delay
or other negligent act, but in case a portion of a package is lost or destroyed,
the railway will not be liable if they prove that they are not guilty of wilful
negligence.

Risk Note X.—1In cases of articles covered by Section 75 of the Railway Act
it should be for the railway to ask the increased rate. 1If the sender refuses to
pay increased charge, it should be taken in writing by him that he refused
to pay the higher charge and the risk note should then be filled up.

Authoiity—Risk notes should be accepted only when they are duly executed
by the sender himself or by some person who has clear authority in writing to
sign these forms.

No. T.-505, dated Bombay, the 2nd June 1922,

From—1J. K. Mzeuta, Fsq, M.A,, Secrctary, The Indian Merchants’ Chamber and
Bureau, Bombay,

To—The Assistant Sccretary to the Government of India, Railway Department
(Railway Board), Simla.

ITam dirgcted to acknowledge the receipt of your letter dated tte 175th
April 1922, No. 505-T.-21, and in reply to send the following views of mv Com-
mittee on the subject referred to. ‘
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2. My Committee fear that the whole trouble with regard to ¢ Railway
Risk ”” Notes and the many inconveniences and harassments merchants bave to
suffer therefrom, besides the bitterness aronsed between Railway Administration
and the mercantile community are in no small measure due to the existing
differentiation between the two rates' for the carriage of goods, viz., “ the
Owner’s Risk ” rate and the “ Railway Risk "’ rate. *The Owner’s Risk” rate
being much lower than *The Railway Risk’ rate, consignors are naturally
tempted to book their goeds at the lower rate, and the Railway Companies on
their part also are extremely reluctant to accept consignments at their risk,
~ The result is, paradoxical as it may appear, that both the coesignors. and Rail-
way Companies prefer the “ Owner’s Risk” rate, the Companies in order to
safeguard their own interests, getting the consignors to exempt them from
liability under certain circumstances.

3. The respcnsibility of Railways as public carriers is at present limited
first by the Indian Contract Aet in India and then by the Indian Railway Act
IX of 1890. TUnder the Indian Contract Act the Railway is bound to take as
much care of the gcods entrusted to its charge as a man of ordinary prudence
would take of his own goods, but this liability is further limited by the Railway
Act, section 72, wherein it is provided that by an agreement on form approved
by the Governor-General in Council the Railway Company can reduce its
responsibility under the Act. ;

4. The consignors are made to sign * Risk Note ” Forms for one reason or
the other, and the practical exemption from all liability that the Railway Com-
panies enjoy leads to extremely undesirable results like the following :—

(a) Grave inducement to the railway staff to be dishonest;
(0) Heavy losses to consignors ;
(¢) Litigation between Railway Companies and consignors ;

(d) Waste of public money through the staff and forwarding agents,
colluding as is often alleged, in committing frauds on the Rail-
way Company in the meatter of claims;

(¢) Utter indifference of the Railway authorities to the grievances of
the mercantile community.

5. The real remedy, therefore, lies, my Committee feel, in having one rate
only, viz., the “ Railway Risk * rate; in fixing it at the present level of the
“ Owner’s Risk " rate ; and in eliminating defects in the “Railway Risk’ Note
Forms, which have made them such a hardship to the mercantile community
and which have been so prolific of all kinds of theft and dishonesty. The
* Railway Risk” rats has been recently enhanced and my Committee fail to see
any reason why the Companies should not accept consignments at this enhanced
rate at their risk.

6. It is, my Committee submit, pertinent to enquire in this -connec-
tion as to (a) what the amount of claims was in respect of consignments
under “ Owner's Risk”’; (0) what was the amount of claims entertained
and paid by the Railway Companies in such cases; (¢) what was the
total amount of claims with regard to comsignments under Railway
Risk ”’; (d) what was the amount of claims entertained and paid by the Railway
Cotapanies in such cases during the last quinquennium. Such an enquiry will,
my Committee think, throw considerable light on the whole question.

7. My Committee are unable also to understand why such a large number
of thefts and pilferages should at all be possible in consignments assigned for
carriage tn Railway Companies, looking to such preventive appliances as the
existence of yards with railings, railway police, and a big staff, etc. Nor can
my Committee appreciate any reasons for the Railway Companies fixing the
‘ Railway Risk’ rate at a much higher figure than the ¢ Owner’s Risk’ rate,
considering that no extra precautions are faken by them for such consignments
and no extra cost, therefore incurred by them in their carriage.
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3. My Committee belicve that if their suggestion is carried out pilferage
and thefts will almost disappear, for the present carelessness and indifference of
the Railway Admiuistrations and the consecuent dishonesty of their Staff will
be very largely removed. In short it may be emphasized that if your Com-
mittee are really desirous of removing the grivvances of the mercautile com-
mf;mi,ty nothing short of the remedy suggested here will suffice or prove
effective. '

9. With regard to defective packing my Committee beg to suggest that
the Railway Companies should be authorized to refuse to book consignments
defectively packed, unless the consignor remedies such defects or signs a risk
note absolving companies from liability for damage, etc., on the ground of such
packing. It may be mentioned that in Germany, as far as my Committee are
aware, the double rate does not exist and the German Railways do take the risk
in regard to loss, diminution in bulk, or damage to consignments while under
their charee. They have, however, safeguarded themselves from liability in
the case of defective packing of several types. If the double rate is dispensed
with in this country and a single railway risk 1ate substituted in its place the
interests of Railway Companies could be similarly safeguarded. Care must be
taken, however, to see that the evils of the exzisting Railway Risk Notes are not
perpetuated in the future. My Committee beg to suggest accordingly several
changes in the existing risk notes in order that the mnew risk notes, whatever
may be their form, might be free from those extremely onerous, harmful and
injurious defects. :

. 10. Railway Risk Note Form A~—This form is used when articles are
tendered for carriage which are either already in a bad condition or are so
defectively packed as to be liable to ‘leakage, wastage, or damage in transit.
The concluding lines of this form are, “harmless and free from all responsibility
for the conditions in which the aforesaid goods may be delivered to the
consignee at destination and for any loss arising from the same.”” These words
are ambiguous and render the Railway Companies free from their responsibility
even in the case of an empty tare being delivered to the consignee after all its
contents have been list or removed = This ambiguity must be removed and my
Committee are of opinion that the following change must be made in the words
of the concluding sentence. The words “for-the condition in which the
aforesaid goods may be delivered to the ecomsignee at destination” should be
deleted altogether and the words ¢ aforesaid condition” should be substituted
for the last word * sume.”

11. Risk Note Form C.—This form is used when at sender’s request open
wagons, carts, or boats are used for the conveyance of goods liable to damages.
when so carried and which under other circumstances would be carried in
covered wagons, carts, or boats. The wording of this form is also ambiguous
‘and is responsible for the conflicting constructions placed upon it by the various.
ccurts. Some courts have exprassed their opirion that the Railway Companies
are not responsible even though they may not have covered wagons with
tarpaulins while others have expressed a contrary opinion. The remedy for
this lies, my Committee would suggest in adding the following words at the end
of the form * provided the Railway Companies piove that they have taken as
much care of the goods as a bailee is required to do under the Indian Contract
Act.” ,

12. Risk Note Form B.~The wording of the “ B’ Form is also ex~
tremely ambiguius and has been taken advantage of by the Railway Companies.
t2 evade the responsibility in respect of claims made against them for loss to the
consignment.  Without prejudice to the main recommendation of my Com-
mittee made in paragraph 5 regarding the abolition of the double rate they
beg to suggest the following changes in the existing Risk Note Form “ B ”,
should the Railway Companies cl.oose to offer special reduced rates in certain
cases ;-

(@) The words ‘ due either to the wilful neglect of the Railway Admi-
nistration or to thefts by or the wilful neglect of iis servants,
transport agents, carriers employed by them before, during and
after transit over the said railway or other railway lines working
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in connection therewith or by any other transport agency or
agencies employed by them respectively for the carriage of the
whole or any part of the said consignment’ should be inserted
after the words “ from any cause whatever.”” Such a change will
enable the liability to be fixed upon the Railway Company for
the loss of a complete consignment or of one or more complete
packages which it is impossible to do now. As matters stand at
present the Railway Companies are not held responsible for such
loss unless the wilful neglect or theft of their servants is proved
by the consignor. Even until receuntly a Railway Company had
simply to admit loss to be free from all responsibility. In this
connection my Committee would like to invite the attention of
your Committee to arecent judgment delivered by the Bombay
High Court in the case of the Central India Spinning, Weaving
and Manufacturing Company against the Great Indian Peninsula
Railway Company. During the course of the judgment in the
case referred to above the learned judge remarked “ Whatever
the terms of the Risk Note, whatever the nature of the booking
whether at the owner’s risk or otherwise it is incumbent upon
the carrier companiés pro bono publico to offer some explanation
of the loss and duly to assist the aggrieved party.”

(&) The word “ after " occurring in the phrase * before, during and after
transit  should be deleted as the Railway Companies cannot
surely urge any exemption from liability after the goods have
arrived at their destitation.

(¢) The words “ Robbery from a running train * shoald be defined much
more exactly as it had heen found that the Railway Companies
resort to this excuse even in the case of thefts.

(d) With regard to the exception of fire it will be found from a copy of
the statement of some' respectable merchants attached herewith
that the Railway Companies show extreme carelessness and
inditference with regard to consignments which may have canght
fire. In order to prevent this it should be made clear that exemp-
tion from liability will only be given to them if they prove that
they took all possible care to rescue the goods from the fire.

18. A similar change as mentioned above shouid be made in the Risk
Note Form H.

Y4, Amendment of Section 140 of the Railwny Aci.—Under this section
the words “Railway Administration” are not very clearly defined. The
amendment must be to the effect that a notice addressed by a merchant to any
responsible officer of the railway must be deemed to be sufficient notice, under
Section 140 of the Act. Merchants are often driven from pillar to post in
addressing complaints to the Railway officinls and it does not infrequently
happen that their suit is dismissed in a court of Iaw on the technical ground
that they did not address the proger official. Such a state of things should be
remedied at once, and my Committee suggest that besides the Agent of the
Railway Company, the General Traffic Manager, the Deputy Traffic Manager,
the Traffic Superintendent and the Goods Superintendent, and such other re-
sponsible officers must be considered as officers to whom merchants can address
their notice for compensation or for eclaims, so as to render a notice so addressed
valid and in conformity with the requirements that it must be addressed to the
“ Railway Administration.”

No. 165, dated Caleutta, the 2nd Juna1922.

From—The Honorary Secretary, Bengal National Chamber of Commerce,

To~-The Secretary to the Government of India, Railway Department (Railway
Board), Simla.’

I have the honour to acknowledge receipt of your letter No. 505-T.-21,
dated the +§th April 1922, inviting an expression of opinion of the Bangal.
National Chamber of Commerce on the proposal of revision of Railway Risk
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Notes and in reply beg to state that I have been instructed by the Committee
of the Chamber to submit the following observations : —

(1) My Committee are of opinion that the principle of throwing the
onus of proof on the consigror in a claim for compensation aris-
ing out of the loss of goods entrusted to a Railway Administra-
tion for carriage is contrary to all accepted principles of law and
justice and therefore requires modification. Risk Note Form B
and H absolves the Railway from all responsibility for damage
except in the case of loss of a complete package or a consignment
due—

(a) either to the wilful neglect of the Railway Administration.

(d) or to the wilful neglect or theft by Railway servants. In many
cases the goods remain in the hands of the Railways for days
or even for months together and it is not possible for the con-
signor to prove that damage was due either to the wilful neg-
lect of Railway Administration or to wilful neglector theft by
the Railway servants. Under the circumstances the onus of
proof should be placed upon the Railway Administration.

My Committee would also point out that the Railway Risk rates in India
+ are unduly high and should be lowered. -

(3) My Committee are of opinion that the words loss, destruction
or deterioration used in the Risk Note Forms should, in the
interest of the public, be so altered or added to or defined in
such a manner as to secure to the consignor the right of com-
pensation for the loss of the whole or part of the consignment
for the above arising from the wilful neglect or criminal acts
of the servants of the Railway Administration,

(3) My Committee beg, further,to point out that in case of running
train robberies the Railway should be bound to prove that
such robbery actually took piace and in the ease of fire the
Railway should likewise prove that the fire broke out in spite of
necessary precautions taken.

No. G.-51-358, dated Cocanada, the €th June 1922. Serial No. 91.

»rom—The Secretary, Chamber of Commerce, Cocanada,
To~The Secretary, Railway Board, Government of India, Simla.

Railway Risk Notes.

With reference to your No, 505 T-21, dated 16th-17th April 1922, I have chamber of
the honour to inform you that the subject of your letter has been fully consider- 8°mm°ﬁ°°
ed by this Chamber, and that the following decision was come toatthe meeta o o oo
ing held this day, which is herewith communicated to you.

.“The Committee are unanimously of opinion that it is inequitable that
the onus of proof of damage and losses should be thrown upon the
consigoor. The Railways must accept responsibility for correct
delivery of goods forwarded in good condition. Risk Form ‘ A’
can be used when goods are forwarded in bad condition or
defectively packed. ”

Dated Bombay, the 7th June 1922, Serial No. 92.

From—"1ne Secretary, The Grain Merchants’ Association,
To—The Secretary, Railway Board, Simla.

I have been directed by my Managing Committee to acknowledge receipt of Grai

your letter No. 505-T.-21 of the 27th April Mesonants
‘ ‘ 1922, inviting opinion on the revision of the Association,
railway risk note forms, and forward herewith the opinion of my Assoeiation £°0P8¥-
together with feur copies of the same.

Grain Merchants’ Association.
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Opinion of the Grain Merchants’ Association, Bombay, regarding Risk Notes,

The Grain Merchants’ Association are greatly interested in the question
of risk notes as grain and seed of all sorts is mostly booked under one or the
other risk notes. Of late the experience of this trade has been that risk notes.
. are obtained more and more frequently and without sufficient reason and claims
repudiated on the most flimsy grounds. We will consider the various risk notes
with which this trade is concerned, viz., ““ A,”” ¢ B,”? ¢« C "’ and ‘‘ H ”’ in details
below :— ~

Risk Note A.—This risk note is obtained for such vague reasons as
¢ Liable to wet,”’ * Liable to dryage,’” ¢ Single bagging,”’ ‘ Sewing defective,””
¢« Toosely packed,” ete. Sending stations can at their sweet will bring the
goods under any of these headings and refuse to book at railway risk, goods
which are not defectively packed nor in bad condition as is required by the
Risk Note “ A.”’ In many instances it has been proved even to the entire
satisfaction of the railway authorities that the risk note was unjustly obtained
although the packing of such goods was entirely sound and the condition of
“the same was good. In spite of repeated instances and proofs the railway
authorities have never taken any strict steps to stop such practice of obtaining
risk notes unjustly.

The railway authorities are also at present sole judges to decide the
question of packing, ete., and at almost all up-country stations sound and good
packing is said to be unsound and defeetive which in Bombay (destination) has
been proved and held to be sound. Apart from this nearly every consignment
ut present is pilfered (aus has also been found by the late Railway Police
Committee). Yet the claims are always repudiated for the loss caused by that
pilferage under the protext of risk note ¢ A.”’

At present almost every consignment, booked either at railway risk or
owner’s risk, ¢ A,”’ is delivered to the merchant in an unsound state. A few
bags are always delivered in a slack condition (which is generally due to theft)
and if the consignment is at railway risk the claim for slackage is paid and
if it is at owner’s risk ‘“ A,”’ the claim is repudiated. From the accompanying
vouchers it will be seen that bags booked containing about 2 maunds and
30 seers or 2 maunds and 20 seers are at destination found containing only
one maund or 1 maund and 20 seers, ete., i.e., either half or little more than
that is delivered short. In one ease a consignment of 67 bags was booked
from Poona to Wadi Bunder Invoice No. 68 of 4th October 1919. At Wadi
Bunder 4 bags were found slack and only weighed 15 seers, 20 seers, 25 seers,
1 maund, total 2 maunds and 20 seers, against 10 maunds and 32 seers the
invoiced weight, i.e., 8 maunds and 12 seers were found short only in four bags.
There were no sweepings found and the railway company’s attention was drawn
to all these facts, yet, the usual reply of risk note ‘“ A * being held was given.

All the consignments booked under the accompanying vouchers have been
booked from the local Great Indian Peninsula stations and there has been no
change of wagons en route. The floors of nearly all these wagons are of iron
and there is no likelihood whatsoever of grain dropping through.

While unloading these wagons at Wadi Bunder no sweepings are often found
in the wagon although one or two bags are found slack in it, which clearly
proves the theft of the contents. In some cases sweepings are found in the
wagon but the same are not delivered to the merchants but are collected by
the railway company, and are sold by monthly anctions and thus thousands of
rupees are realised by the railway company from these ‘sweepings which right--
fully belong to merchants.

As stated above the company pays claims if the consignment is booked at
railway risk and repudiates when the same is at owner’s risk ¢“ A.”

The consignments accepted at railway risk are securely and soundly packed
and the cause of slackage is pilferage.

It is therefore a surprise that all consignments booked at railway risk are
only pilfered but not a single consignment out of thousands booked at owner’s
risk ¢“ A 7’ is pilfered, for never has the railway company paid claims for such
and have always stated that as risk note ‘“ A’ is held for insecure packing-
the railway is free from all responsibility, <.e., the railway always contends.
that in all cases the loss in owner’s risk consignments is due to the reasora.
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stated in the risk note form ¢“ A,”’ in spite of the above clear proofs of pilfer-
age, as otherwisc the company is liable for the loss caused by the theft.

The cause of the slack bags received in consignments booked at railway
risk is pilferage as is admitted.

Consignments booked at owmer’s risk ““ A’’ loaded in direct iron floored
sound wagons (from which not a single grain would drop out) from which no
sweepings are found at the destination although half or even greater portion
of a bag is found missing, surely points out the cause as theft and not to the
defective packing.

Iiven supposing the bag having defective packing was torn while loading or
unloading in that case sweepings would be found either in wagons or. at the un-
loading place and to that the merchant is entitled.

Tn such cases sweepings ought to have been given to the merchant or in
absence of sweepings his claim ought to have been paid but it ought not to be
the ease that the Railway Company swallows sweepings worth thousand of
rupees and not also pay the claims as at present.

These defects of the risk note ¢“ A ?? therefore should be ll-IO(HﬁOd.

At present the lower staff to shirk off all responsibilities obtain risk notes
unjustly so that where care and precautions are necessary the same are not
taken and neither they nor the railway company have to suffer for it.

"To remedy this, this Association suggests that in cases where owner’s risk
¢ A"’ has been obtained if it is proved at destination or anywhere that the
goods being in sound and good condition and heing well packed no risk note
under form ‘¢ A’ ought to have been obtained, the railway company should pay
the costs incurred for such proofs and the sending station should be depart-
mentally taken to task for obtaining-owner’s risk ‘¢ A 7’ unjustly.

This would minimise the complaint of unjust obtaining of risk note
form ‘* A.”

Together with the above modification this Association suggests that the
present vague wording of last paragraph in the form that is ¢ station to .
station harmless and free from all responsibility for the condition in which
the aforesaid goods may be deliwvered to the consignee at destination and for
any loss arising from the same ’’ should be modified as follows :—The under-
lined words from ¢ for the econdition in which the aforesaid goods may be
delivered to the consignee at destination’’ should be omitted and instead of
the last word ‘¢ same ”’ ‘¢ aforesaid condition ’’ should be substituted.

By the present vague wording always difference of opinion arises.

Liegal opinion including that of the judges of the Small Causes Court,
Bombay, differs on this point. Some contend that the rvailway company is
indemnified for all losses to the consignment. Others contend that the railway
company is indemnmified except for all loss due to the condition stated pre-
viously. It is obvious the latter is the correct interpretation and this Associa-
tion suggests by this change in the wordng to make the same clear.

Risk Note formm ‘“ B’” and ‘“ H.”’—The wordings for the above risk notes
are very vague and wide. In the consignments booked under the above risk
notes whole packages (not to speak of partial loss) which sometimes number
15 or 20 or even more are short delivered and the claims for the loss of such
complete packages arc repudiated under pretext of their having been lost by
ruuning train robbery. The present definition of the word robbery is very
widely made by Courts of Law as well as by the railway authorities. In
hundreds of cases, tried by courts, no evidence has been brought to show that
any violence or foree was used.

The only cvidence produced is that at a certain junction the guard found the
seals and wagons intact and at the next station or junction the same were found
broken and goods removed. No persons were even seen by the guard or brakes-
men doing this. Yet this is admitted as robbery and claim is disallowed. This
Association does not think that the object of the legislature sanctioxﬁné; these

}C’IISIE notes was to absolve railway company from responsibility from such simple
1erts. ) )

It should be borne in mind that wagons of goods trains are not fitted
with handles, ete., to facilitate climbing on to the wagon and while thg trairi3 is?g
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motion it is next to impossible to board any such wagon. Again, it is also very
hard to remove big bales of cotton or picce-goods from the wagon undetected yet
in no case has it been found that violence was used or even threatened.

The word robbery therefore is very badly abused at present and is not
taken in its strict sense. :

The railway is also free from responsibility for loss caused by. fire which
may even be due to the negligence of the railway company.

On account of such negligence the merchants have to insure their goods
while in transit.

It should therefore be provided in the risk notes * B ’? and ‘“ H "’ that loss
caused through fire on account of the negligence of the railway company should

be borne by them. This is for the loss of complete packages. ;

As regards the partial loss or damages caused by rain or any other reason
the railway company is free at present from all responsibility although the same
may be duc to any wilful negligence or even pilferage by railway servants.

This is surely very encouraging to the railway servants.

The most surprising thing for these risk notes is that the commodities for
which reduced or the owner’s risk rates are quoted are sometimes equal or even
more than the rates for like commodities booked at railway risk.

For instance, if grain (wheat, gram, moong, etc.), and seeds are booked from
Howrah to Bombay via Manikpur and Katni at railway risk the rate charged is
Rs. 1-3-4 per maund while rice booked at owner’s risk is charged the same rate,
i.e. Rs. 1-3-4 and if booked at railway risk the rate is Rs. 1-8-3.

Again, if grain and seeds (including even cotton-seed) are booked at railway
risk from Latur to Wadi Bunder via Kurdu Wadi the rate charged is Rs. 0-11-9
per maund while groundnut-seed ;when booked at owner’s risk the rate is
Rs. 0-13-6 and at railway risk Rs. 1-3-7. '

What concession is then given ? How are rice or groundnut-seed any
superior or different from rest of the grain and seeds that the same when booked
at owner’s risk are charged at rates equal to or higher than the railway risk
rates of other like commodities.

Can this be called concession

The wording of these risk notes is very ambigious and wide as alrecady
stated above. ‘

On account of these wordings till recently it was held by Judges of the differ-
ent Courts that the railway company merely admitting the loss of complete
packages is absolved from all responsibilities and that it was not necessary for
the railway company to prove even the loss, as will be seen from the copy of a
judgment in Civil Application No. 92 of 1920 under Extraordinary Jurisdiction
of the Bombay High Court. “

By such decision the railway companies were always admitting the loss
contending the same to be due to running train robbery even though the packages
may not have actually been lost (the same might be cross-delivered or transmit-
ted to a different station than booked to).

The burden of proof was on the merchants to prove the non-existence of the

loss, negligence, etc., and it being impossible for the merchant to do so the rail-
way companies always won.

This encouraged the railway companies to lay down a principle to reply in
cach and every consignment that the loss being due to running train robbery,
the railway was not liable. '

About four years back when thousands of wagons were booked from Cal-
cutta to Wadi Bunder of rice the railway company had freely taken advantage
of the favouarable decision and had repudiated claims for 20 to 25 or even com-
plete bags not delivered in one consignment.

By the efforts of this Association a case referred to above for only two bags
s}lort delivered was fogght out to the bitter end and the same was taken before
Bombay High Court Full Bench and it was held that mere admission of loss



105

by railway company was not sufficient and that it o_ught to have proved the loss.
TThis has very much favoured the merchants and in many cases the negligence
is proved through the witnesses of the railway company brought to prove the
loss and the merchants were paid their claims.

In cases of parcels of fresh fruits which have always been found that the

contents are found missing and yet in no case the claim for such loss is paid.

The wording being ambigious there is likelihood of different interpretafion
being placed on the words. This Association suggests that the present risk notes
should be altogether abolished or the wording of these risk notes should be
amended or the owner’s risk rates should be so kept as to give concession to
~ the sender and that there would be no chance of different interpretation and

that the railway should be held responsible for the loss of complete packages due
to any cause whatsoever.

~ If the risk notes are worded as below this Association thinks the purpose will
be served.

Risk Notr Form ‘¢ B.”
¢ Whereas the consignment of

from any cause whatever except for the loss of a complete consign-
ment or one or more complete packages forming part of a consign-
ment ’’ and provided that any other loss, destruetion, deterioration,
or damage, etc., is proved not to have been due either to the wilful
neglect of the railway administration or to theft by or the wilful
neglect of its servants. Tramsport agents or carriers employed by
them before, during and after transit over the said railway or other
railway lines working in connection therewith or by any other
transport agency or agencies, employed by them respectively for the
carriage of the whole or any part of the said consignment : provided
the term ‘¢ wilful neglect ’” be not held to include fire if the said fire
is proved to have taken place in spite of all precautions taken by the
company to prevent fire to minimise loss after such fire took place,

robbery from a running train or any other unforseen event or
accident.

This Association further suggests that the words ¢¢ before ”’ and ¢ é.fter ”

ocecurring in the fifth line from the bottom of the present ri SR
deleted altogether. present risk note ‘‘B’’ should be

Risk Note Form ‘“ C.”’—The railway com ax; being unabl i
sufficient covered wagons ¢“ C >’ form is us}ed. Py g mable to provide

It is more for the convenience of the railway company than the merchants
that open wagons are used and for the incapacity of the railway com

provide covered wagons merchants are penalised. pany to
This Associati o :
abolish:::l. ssociation therefore suggests that'the same form should be altogether

If this is however considered impossible the followin
made in the present wording of the ¢ C ’’ form. g amendments should be

In Suit No. 789-10525 of 1920 before the Chief Judge of the Small Causes

Court, Bombay it was proved that-.open wagons used after execution of form ¢“C’’
were properly covered.

On the line goods were pilfered ahd at such times the tarpaulins
torn and the goods were exposed to rain and the same were badlI})r damagl'lesg.d ere

The trying Judge held that the railway company were not responsible for the

damages as they had taken proper care to cover the wagons but it :
“railway company’s fault if the tarpaulins were torn. & 1t was not the
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This should be remedied by providing in the railway risk note ‘“ C ’’ so that
when such coverings are found torn while the consignment is in transit the railway
company should take steps to cover the same properly at once and in default the
same should be liable for loss or damages caused.

In addition to this modification following words should be added to the

present wording of the risk note form ¢ C '’ vz, ¢ provided the railway company
proves that they have taken proper care of the goods as to its covering.”’

Statement of vorious consignments booked at Owners' Risk Form “A" from
Great Indian Peninsula Local Stations to Wadi Bunder.

5 g
B £ & Slack bags {Weight of | Weight
g From To R Date, = .| and their full found
2 @ g9 5 weight. bags. short.
— 2 <= = "9
= 3 g o =
= > 5.2 z
i i A =

. , Mds. Seers.!Mds. Scers.|Mds. Seers.
1 | Kherwadi... {Wadi Bunder! 105 | 13th July 1019| 156 111 14 0 30 .10118 10

2 | Nasik .1 Qo 11 {lst Octcber 19211 220 1 1 10| 2 21 )1 iG

3 | Naydongri | do, A1 1130t oetobm | 21 2|2 100]5 10}38 o
1921,

4 | Dhulia v ] do. .1 54 |7thOctober1021| 71 4l 5 o l10 12( 85 12

5 | Lasalgeon .. | do. | 110 | 28th  October 41 1] 1 0 2 32! 1 32
1921.

6 | Naydongri | do. .1 27 {12th November | 140 1] 1 o2 s3]11 3
1921,

7 { Lasalgaon do. .. 329 141%121\70vember- 35 117 10} 2 83} 1 23
1

8 | Deolali .. | do. o | 119 | 153th November| 60 11 1|2 3{1 2
1921

9 | Chalisgaon | do.. .| 814 | 13th December | 30 111 28 o1 15
1921.

10 | Deolali ...| do. .| 241 {Ist January | 29 111 2! 2 32]1 12
1922,

11 | Chalisgaon do. w. | 383 | 4th January 7 111 10 2 30 1 20
11922,

12 { Deolali .., | do. w. | 332 | 20th February 41 1] 0 91| 2 101 1 11
11922,

Serial No, 93. Letter No. 517-13, dated Bombay, the 16th June 1922.

From—The Secretary, Millowners’ Association, Bombay,

To—T. V. Suesnacirt Avyar, Esq., M,1.A,, Chairman, The Railway Risk Note
Revision Committee, Simla.

Millowners’ On behalf of my Committee I am directed to take the liberty of address-

“3533,‘;;;,",“' ing you, as Chairman of the Railway Risk Note Revision Committee, on the
subject of Risk Notes ; a matter which is of great importance to the members
of this Association although their opinion has not been specifically invited in
connection with the terms of reference to your Committee. '

2. During the year 1921, the Bombay Mills, either direct or through their
Agents or Merchants, exported by rail 3,23,960 bales of piecegoods, and
1,65,124 bales of yarn. The Mills also imported thousands of bales of cotton
direct {rom up-country markets. These figures will give an idea of the
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enormous income derived by the different railway administrations from the
Millowners of Bombay. Accordingly it will be realised that thefts which
occur on the Railways from these consignments, and for which compensation
is not paid by the administrations under one pretext or another, are a source of
heavy loss to the Industry. '

3. It has been the experience of the majority of the members of this
Association that thefts and petty pilferages on the Railways have been on the
increase, and my Committee are inclined to attribute this increase to the
-one-sided and arbitrary clause in the Owners’ Risk Form which absolves the
~ Railways from liabilities even when complete bales are lost. It cannot be
denied that Railway servants have ready access to the goods, especially when
the train is stopping in goods’ yards for loading and unloading purposes and
also when stopping at different sidings. The presumption, therefore, is very
strong, when thefts are of frequent occurrence, that such thefts were committed
either by the Railway servants themselves, or by outsiders with the help and
connivance of the Railway servants. )

4. My Committee, of course, do not deny that outside thieves are also
-sometimes able to get into a wagon when the train is in motion and commit
pilferages, but such thefts would be confined mostly to small articles and
seldom, if at all, would they consist of heavy bales of piecegoods or yarn or cotton
with which articles this Association is solely concernel. It is, my Committee
submit, a natural inference to assume that, when Railways carrying the
goods ave so fully protected, not against mere damage to goods but against loss
of complete packages, they do not exercise that supervision over their own
servants with a view to prevent thefts, which they woull have done had they
been obliged to grant compensation in most cases. The Railways, as common
carriers, are bound, under the Indian Contract Act, to take every reasonable
precaution so that goods entrusted to them may not -be lost in transit. But
when this liability is so narrowed down, by the Risk Notes, that the Railways
are practically made immune from any lizbility, then there is bardly any
inducement at all for the management to take even ordinary precautions.

5. Moreover, owing to the great difference between the rates for coods
despatched at Railway Risk and at Owners’ Risk, respectively, exporters are
obliged to despatch goods mostly at Owners’ Risk. The consignor has no option
but to sign the Risk Note in order to be able to send his goods at a reasonable
rate. It may be contended that the Risk Notes Forms B and H, whichapply
in the case of the members of this Association, do not absolve the Railways al-
together for, in the case of complete packages, if the loss is due * either to the
wilful neglect of the Railway Admiunistration or to the theft by, or to the wilful
neglect of its servants, etc.,” the Railway concerned is liable. However, in
_practice, complete immunity is granted to the Railways, for owing to the
wording of the Risk Notes, the onus of proving that the Railway had been
negligent rests on the consignor—that view,” at any rate, has invariably been
taken by the Courts of law. The consignor, after having delivered the goods
~ to the Railway Company, knows, however, absolutely nothing as to the manner
in which the particular goods were carried. It is only the Railway over which
the goods are transported that is in a position to say in what manner the goods
were carried, how often and at what places the particular wagon was detained en
route ; what precautions were taken during such stoppages; between which
stations the loss occurred ; by which official the loss was detected ; whether the
loss was reported to the Police and with what result. All these facts are in
the possession of the Railway alone and yet the consignor is asked to prove that
the goods weré lost through neglect upon the part of the Railway !

6. Further, when goods are lost the only reply, if any, which is received is
a stereotyped one to the effect that the Railway is not responsible since a
Risk Note was signed. No details are given as to how or when and where
the theft took place. In some cases the Railway Authorities are kind enough
to extend their sympathy and say that they ¥ery much regret the loss but as
the consignment was booked at Owners’ Risk under Form B or H, nothing can
be done. gn a few instances, in order to avoid liability, my Committea observe
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that they merely state that the theft was due to a running train robbery
without adducing any proof in support of such a contention, or rather assump-
tion. In such circumstances, my Committee submit, it is practically impossi-
ble for the consignor to prove the oharge of neglect, even though there may
have been not only neglect but actual theft by Railway servants. The onus of
proof must, therefore, be shifted or the Railways must be compelled to give
the consignor all details as to the loss, submitting the Police. report, if any,
to enable him to judge whether the goods were lost through neglect or not.
My Committee are also of opinion that the word ¢ wilful ” before  neglect *
should be removed. This word only complicates matters and gives rise to
legal quibbles, e.g., if a Railway Choukidar goes off to sleep instead of keeping
watch and ward, is it only * neglect” or * wilful negleet ”? Such details,
they consider, should also be furnished within a reasonable time, say, within
three months, after the loss of the goods, failing which the Railways must be
made liable. Under Article 31 of the Limitation Act XV of 1877, as amend-
ed by Act X of 1899, a suit against the Railway Company for loss of goods must
be filed within one year from the date on which the goods lost were supposed
to have been delivered. It is not an uncommon experience amongst members
of this Association that months and months elapse before the final reply of the:
Railway Company repudiating the claim is received. When a complaint is
lodged, an answer is sent that the matter is engaging the attention of the
Company. The same reply is, however, given time and again whenever a fresh
reminder is sent. One member has supplied my Committee with an instance in
which more than a year elapsed before the Railway Company finally repudi-
ated the claim on the strength of the Risk Note held and even then only
after nearly a dozen reminders had been sent ! When the administraion con-
cerned was pressed for details, the member was afforded a reply after a further
three months to the effect that the seal was removed from the wagon between
certain stations and the bale in question stolen. No suit, of course,
could be filed as it would have been time-barred. This instance may be an
extreme case but there is no doubt that the time wasted before a reply, or
even an acknowledgment, is sent, is considerable and that the reply is never a
satisfactory one from the consignor’s point of view.

7. In conclusion, I am to state that the Railways no doubt take the
view that the Risk Note isan agreement between the parties and that the
consignor, having cntered into such an agreement, must abide by it. I am,
however, to submit that it is a merely one-sided agreement to which the cone
signor is forced to give his consent in order to be able to escape from paying
an exorbitant rate of freight. It is the considered opinion of my Committee
that, in ordinary circumstances, such a one-sided agreement would be set
aside by a Court of law as being against justice, equity, and public policy.
The Risk Note Forms, however, being originally approved by the Governor-
General in Council, are held to be valid although it is known that they inflict
a great hardship on the trading community. My Committee, thcrefore, urge
in the strongest terms at their command that the Risk Note Forms be revised
in the manner and to the extent indicated in the previous paragraphs as in
that way alone can the serious, and at the same time just, public grievance to
which the present forms have given rise be removed.

Serial No. 94, Copy of letter No. 1972-1922, dated Cualcutta, the 23rd Jume 1922, from the
Secretary, Bengal Chamber of Comimnerce, to the Secretary to the Govern-
ment of India, Ratlway Department (Railway Board).

Bengal In continuation my letter* No. 1842, dated the 12th June I am now
Chamber, #Not printd. directed to submit the following expres-

of Commerce. .., No. 505-T.-21, dated the 7th April 1922, i ini :
. ‘ X -T.-21, pril 1922,
£r om the Government, of India, Railway Depart- sion of the opinion of this Chamber on

went (RailwayBoard) to the Bengal Chamber of UD€ points referred to in the marginally
Comumerce. noted letter with regard to the subject of
railway risk notes. The letter explains that, in pursuance of the terms of a
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resolution adopted by the Legislative Assembly on the 9th March, a Com-
mittee have been appointed by the Government of India to consider the
question of the revision of railway risk notes: and opinions are invited on the
form, construction and application in practice of the risk notes now in usec.

2. While it is stated that it is the intention of the Railway Risk Note
Committee to review all the existing forms of risk notes, you explain that repre-
sentations received by the Government of India from time to time have been
concerned principally with the following points, and you request that these
should receive special consideration :—

(1) Whether the principle of throwing the onus of proof on the consignor
in a claim for compensation arising out of the loss of goods
entrusted to a Railway Administration for carriage requires modi-
fication. (This refers specially to the terms of Risk Note Forms
B. and H.)

(2) Whether the words loss, destruction or deterioration used in the Risk
Note Forms should be altered or added to or defined in such a
manner as to secure for the consignor the right to compensation
(for the loss of the whole or part of the consignment) for the
above arising from the wilful neglect or criminal acts of the
servants of the Railway Administration.

Risk note forms B and H are ordinarily known asowners’ risk notes.
Form B is the form used when the sender elects to despatch at a “ specially
reduced ” or “ owner’s risk ’ rate articles or animals for which an alternative
“ ordirary ”’ or “ risk acceptance *’ rate is quoted in the tariff. Form H is
used as an alternative to form B when the sender desires to enter into a_general

- agreement instead of executing a separate risk note for each consignment ; its
terms, so far as the matter of relieving the railway from liability is concerned,
are the same as those of form B. :

3. The difference in the liability of railways in the case of railway risk
and owner’s risk may be briefly defined as follows : —(a) in the case of railway
risk the railway accept liability unless they are in a position to show that in
spite of the utmost care and diligence, the loss or damage occurred through
circumstances altogether out of their control. In the case of owner’s rigk, for
losses of less than a complete package, or for damages and deterioration, the
railway is free fromall liability whatsocver, irrespective of how such loss or
damage may have been caused. In the case of the loss of a complete consign-
ment, or of one or more complete rackages forming part of a consignment,
the railway is exempt from liability if the loss occurred through fire, robbery
from a running train or any other unforcseen event or accident. If the loss
occurred from some other cause than one of these the railway is not liable
unless the consignor can prove that the loss is due either to the wilful negleot
of the railway or to theft by, or the willul neglect of its servants. The onus
of proof is on the consignor, not on the railway, and, it is this condition which
has given rise to so much discussion in the past ; for it is contended that it is
quite impossible for the consignor toprove, for example, that a particular loss
has been caused by the wilful neglect of the railway. He argues that it
should be within the power of the railway to prove that such loss has not been
so caused ; but the railway on the other hand argue that it is equally im.
possible for them to produce definite proof to this effect. Suggestions have
frequently been made that the terms of therisk notes should be modified in
favour of the consignor, but the attitude of the Chamber has been in the past
that, if the terms of thé notes be so altered as greatly to enlarge the liability of
the railways, the latter may enhance their rates.

4. The question has again heen very fully cxamined by the Committee
who have consulted all members of the Chamber, and the various Associations
affiliated to tbke Chamber which are interested in risk notes; and they have
come to the conclusion that circumstances have now changed sufficiently to
justify the Chamber in re-considering the attitude which they have hitherto
adopted. There has recently been issued the report of the Railway Police



Para, 12

Para. 29.

Paras, 15-16.

110

Committee, which is of so much interest in connection with this risk note
enquiry that it seems rather surprising that attention has nof heen specifically
drawn to it in making the reference on the subjeet of 1isk notes. For
there is little doubt that the dissatisfaction felt with the existing rvisk note
system is to a very great extent due to the losses suffered by the commercial
community in consequence of thefts—the character of which the public cannot
prove—from consignments while the latter are in the custody of the rail-
ways. The Railway Police Committec’s report gives some illuminating
figures in this connection. They say:— !

There can be no question that losses by theft and pilferage® have increased. So far as
the increasc is duc 1o va.ses other than these mto which it is our duty to enquire, it is
generally attributed to the rise in the cost of living. No statistics ure available to show the full
extent of the cvil, but in ten years the amount paid in compensation by seven of the principal
railways has risen from 1195 lakhs to 70'27 lakhs. 1In the same period the goods earnings on
these railways rose from 2537 crores to 383+ crores. In other words an increase of 52 per
cent. in the goods earnings was accompanied by a rise of 488 per cent. in compensation
and the percentage of the goods earnings paid in compensation rose from 47 to 1'83. The bulk
of the increase has occurred since 1917,

1t is however explained, in paragraph 14 of the Report, that the amount
paid in compensation covers damage to goods by fire, water and accident, and
loss by misdespateh and misdelivery : and that from 15 to 20 per cent. should
probably be allowed on this account. This being so it may be assumed
that the percentage of the goods earnings paid in compensation would be, not
1'63, but something under 15.

5. With regard to these remarks, it would be useful if the Railway Risk
Note Committee were to ascertain from the different railways more detailed
perticulars under the fullowing heads :—

(a) the total earnings for the carriage of goods,
() the earnings from goods carried at railway risk,
(c) the earnings from goods carried at owner’s risk,

(d) the total claims received and paid in respect of goas carried at rail-
way risk, A

(e) the total claims reccived and paid in respect of goods carried at
owner’s risk.

Thke actual relationship hetween claims paid and earnings in the case of
goods carried at railway risk and at owner’s risk respectively would be of assis-
tance in considering aa argument that has: been used, namely that a railway,
in giving a cheaper rate in the case of goods carried at owner’s visk, is reall
paying an insurauce premium to divest itself of the liability which attaches to
1t in the case of goods accepted for carringe at railway risk. It may be useful to
give this argument iz extenso :—

In the case of goods booked at owners risk, the consignor is really in the position of an
Insurance Company and the Railway Compuuny in the position of a man who insures. The
Railway Company pays an insurance premium to the consignor in the form of a reduction in
freight. \When the matter is looked atin this way, it will be seen how unreasonable is the
proposal that the onus of proof should be yut on th: Railway who is the assured. When a
man insures property with an Insurance Cowpany, such Company has to a cept liability for loss
unless it can prove that the loss was due 1o wilful neg'izence or misconduct on the part of the
assured. How much insurance business would be doue if the onus of proof that there was no
wilful negilgence or misconduct was put upon the nssured ?

6. In connection with this question of liability, and the argument that if
the conditions of risk notes are so altered as to en’arge the lial’lity of the rail-
ways, the latter may increase their rates, tkcre is an important point which
should be considered. 'The Railway Police Committee say :— :

There is ample evidence to justify the charge that the bulk of the pilferage and not a little
of the theft is done by, or with the connivance of, the railway staff.

And again :

We think the evidence justifies the conclusion that the total value of the property stolen
on railways in India does wot full short of a crore of rupees per annum. The number of
offences, if all the petty pilferages are inoluded, must run into millions. Of these, in 1919,
only 33,555 were reported to the police and of the reported cases less than 16 per cent
resulted in conviction.

® The term “ pilferage” i: used by the Railway Police Committee to mean abstraction of a portion of the
contents of a package ; “theft” means the removal of one or more whole packages.
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The figures are startling. Fortunately the remedies, we believe, are simple.

The Railway Police Committee make a number of recommendations with
4 view to improving the existing state of matiers. They say that, while the
.changes proposed involve some small additional expenditure, the adoption of
these will, they believe, save Government, the railways and the public many
times their cost every year. 1f the recommendations are to be acted on—and
the Chamber urge very strongly in all these interrsts that the recommendations
should be carried into eflect with the least possible delay—it follows that the
railwavs will have to incur a certain amount of expense quite irrespective of
the possibility of any additionsl liability being attached to them if they are
‘compelled to assume the task of discharging the onus of proof in the case of
losses under Owner’s Risk-notes,

7. It has been argued that in such circumstances, and with the additional
me:sures which will be taken if the recommendations of the Railway Police
Committee are ac'ed on, they will mot in point of fact be assuming any serious
Jability in accepting the onus of proof, for it is contended that railways will
have a much more satisfactory machinery than they now have to enable them
to prove that the loss is not one for which they can be held responsible. In
other wards, apart altogether trom any alterations which might be decided on
as a result of the present deliberations of the Railway Risk Note Committes,
those measures which the railways would have had to introduce, if the onus of
proof be placed on them, will now have to be introduced for other reasons ; and
this being so, the cost of such measures, appertaining as it would to the better
protection of all classes of goods, cannot be hereafter considered in conjunction
with the compensation paid under changes in the conditions governing vwner’s
risk consignments in order to justify an increase in rates. Looking at the
matter from ancther point of view, the introduction of better preventive
measures may be expected to producea very great improvement, and conse-
quently material savings in railway losses and in the amount of compensation
paid in the case of railway risk claims. It is suggested that it is only reasonable
to assnme that these two savings would go very largely towards balancing the
increased compensation payable on owner’s risk claims.

8. As against these arguments, the railway point of view is that they
already have such heavy losses, and such heavy claims to pay, that it isin
their own interest to take the utmost precautions that can reasonably be taken,

- These losses and claims are so great that they are only too ready to accept, and
to act on, the recommendations of the Police Committee. It is contended that
‘if the onus of proof is placed on the railway, their liability under both forms of
risk note becomes practically the same, for it will still be impossible for them
in most cases to produce definite proof as to how the loss ooourred ; that is to
say, they will be in no better position than the owneris now. TUnder these
circumstances it is possible that the railway may not continue to quote two
separate rates, and although the Commitiee have no figures showing the extent
to which the owner’s risk rate is taken advantage of, it is evident that, with all
its defects, a section of the public would prefer a continuance of the present
conditions to losing the owner’s risk rate altogether.

9. In this connection, we should refer to a suggestion which has been
made fairly often, that railway servants distingnish between goods consigned
at railway risk, and goods consigned at owner’s risk. The suggestion is that
when the goods are at owner’s risk railway employees think there is less chance
~ of a searching enquiry being made in the event of a loss occurring. On this

point, the Railway Police Committee report as follows :—

We have not been able toobtain any figures to show whether consignments booked at pars, ¢0.
owner’s risk are more subject to pilferage and theft than others, and any figur8s that the rail-
ways could furnish would be incomplete as many cases are neverreported. But railway officers
deny that the handling staff can distinguish between consignments sent on owner’s risk and
those sent at railway rizk, and on the evidence before us we are unable to hold that less oare is
taken by Railway Administrations of the former than of the latter.

On the other hand, it has been stated that there are certain classes of goods
‘which the railways will carry only at owner’s risk, a fact which is doubtless
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koown to the bandling staff. The railways say, however, that this is not
strictly-correct.

-10. The Committee think it desirable that they should place before the
Railway Risk Note Committee the various points which they have considered
in the course of their discussion on this important subject ; and, having done
so, they will now explain the conclusions to which they have come. They
think it will be generally conceded that Risk notes B and H in their present
forms are anomalous conferring, as these do the right to compensation for losses
due to the negligence or eriminal acts of railway employees, but imposing on
the public the impossible task of proving that the losses are so due. The
Chamber would accordingly like to see this condition so modified that the onus -
of proof would be placed on the railways.. On the other hand, if such a change
must result in the withdrawal, or the considerable enhancement, of owner’s
risk rates, the Chamber would not, for the following reasons, desire to press this
point ; firstly, because, as it stated above it would appear that, notwithstanding
the existing defects in the conditions, it is clear that a section of the public
prefer owner’s risk rates to the alternative of railway risk rates; and secondly

. because, having regard to the report of the Railway Police Committee, it is to
be presumed that the admittedly deficient protective and preventive measures
now existing will henceforth be radically altered, with the probable result that,
not only will losses under owner’s risk consignmerts be reduced but the pro-
portion of these losses which the railways would be able to satisfy themselves
were due to the negligence or criminal action of their employees would be in-
creased. There is a further point which must be emphasised. Should it be
decided to transfer the onus of proof to the railways, the Chamber would urge
that, at any rate for a period, and until the effect can be seen of the uew
protective and preventive measures, owner’s risk rates should not be withdrawn
but continued at the existing ratio of difference in relation to railway risk rates,
or at least on the basis of no considerable reduction thereon.

11. Tt is unnecessary to deal at any length with the second point referred
to in paragraph 4 of your letter of 17th April and it need only be said that in
the opinion of the Chamber no alteration is called for except such verhal altera-
tion as may ke necessary should it be decided to place the onusof proof on the
railways. :

12. Thero is only one more point to which the Chamber need refer. In
several of the letters addressed to the Chamber it has been stated that the rail-
ways unreasonably insist on consignors in certain cases signing a risk note in
Form A, the form designed for use when articles are tendered for carriage
which are either already in bad condition or so defectively packed as to be
liahle to damage, leakage or wastage in transit. ‘We have discussed this matter,
and we are dispcsed to think that it is one concerned more with the application
of the forms of risk note than with any question of prineiple. Our enquiries show
that the practice differs on different railways ; and while it is certainly desir-
able that there should be uniformity of practice as far as this may be possible,
we are inclined to think that this is a point for representation to the individual
railway when a case arises in which the consignor thinks he has a grievance.

Serial No. 95, Leotter dated the 21st Juune 1922.

From—The Maskati Cloth Market Association, Maskati Market, Post Kalupur,
Ahmedabad,

To—T, V. SRisaAGIRI AYYAR, Esg., M.L.A., Chairman, the Railway Risk Note
Revision Committee, Simla.

On behadf of and under the directions of the Maskati Cloth Market
Aprries Association of Ahmedabad I beg to place before you for favourable considera--
Bomb;“;:m"' tion by your committee, my Association’s views regarding the revision of
Railway Risk Notes.

I. My Association has a membership of 366 firms, dealing in piece-goods

principally manufactured at the mills in Ahmedabad, Viramgam and other
places in Gujarat and Bombay. The interests represented by my Association.

Maskati Cloth
Market
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are large inasmuch as all firms doing export business of textiles and piece-

oods munufactured in Gujarat are members of the Association. The total
number of bales booked by the members of the Association to different parts of
India comes to about 500,000—of the aggregate value of Rs. 20 crores approx-
imately.

II. My Association endorse the principle laid down in 8. 72 of the
Railways Act, that as a general rule, Raiiway Companies should not be
allowed to limit their responsibilities. In India each Railway Administra-
tion enjoys practically a monopoly of the carrying trade and have been
in a majority of cases granted concessions and helped financially by the
State at the cost of the general taxpayers. They should therefore primarily
exist for the benefit of the taxpayer—whether as a merchant or as a passenger.
My Association submits that the guiding principle to be always kept in view
is that any attempt to limit their responsibility ought not to tend to lower the
standard of their duty to the public or the standard minimum care which
public carriers ought to be made to take of the goods handed over to them for
carriage.

III. Of equal importance with what my Association has called the
guiding principle is the fact that being corporate bodies with extensive
finances and enjoying monopely without any competition of public carriers
of the same kind, Railways are already in a position of advantage over the
individual trader booking goods for carriage, and this natural domination -
should not be further supported as against the individual trader, by reducing
their responsibility almost to a nullity in practice. An attempt to limit their
responsibility must also rigidly safeguard the interests of the individual instead
of driving him to recklessly accept any Risk-notes, out of sheer helplessness.

IV. My Association therefore urges that the Railway Administrations
should not be allowed to limit their Jiahilities as bailees under Ss. 151.152,
Indian Contract Act. Those sections sufficiently protect bailees and in view
of what is stated in paragraphs 2 and 3 above, my Association is of opinion
that there is no need for limiting the responsibilities of the Railways, under
8s. 151-152, Contraect Aet. It will be seen ttat 8. 152 exorgates the bailes
for responsibility from loss, desfruction or "deterioration if the standard
of care prescribed in 8. 151 is taken. That section further leaves the
bailor the liberty to enter into a special contract with the bailee to hold
the latter liable for loss, destruction or damage, acoruing in spite of and
notwitbstanding the amount of care prescribed by S. 152 having been
taken by him. It will be thus seen that 8. 152 has already imposed
a limited responsibility on the bailee. It will not be every case of loss,
destruction or deterioration for which the Railway Administration will
be held liable. They can- exorgate themselves by stating that tney had
taken the amount of care the law required, and the law provides for no
extraordinary standard of care. The Railway Administrations have not pro--
vided for any forms of agreements whereby they would enter into the special
contract as contemplated by 8. 152 under which a consignor can hold them
liable for any loss, destruction or damage occurring in spite of the amount of
care prescribed by 8. 151 having been taken by the Railway Administration.
They have thus practically accepted the limited responsibility under 8. 152, -
the further reduction of which is neither necessary nor desirable in public
interest. Even now therefore when they carry goods at what they call
“ Railway Risk” they are not really speaking taking any risks and are
virtually carrying the goods at “Owner’s Risk” because, it will be easily
seen, that all that the Railways are required to do isto take the amount of
care prescribed by 8. 151 and when that is taken, the risk for any loss,
destruction or deterioration is the owner's and not the Railways’ as the law
stands. An attempt to reduce further the limited responsibility under 8.
152, Contract Act, therefore amounts to freeing the Railway Administrations
from the consequences of failure to exercise the amount of care required of
them in respect of the goods delivered to them for carriage. My Association
is of opinion that the present Risk-notes as prepared do provide samne excep-
tions but they are quite illusory and of practically no value as we hope to be
able to show later on.
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V. The gengral observations above indicate the policy my Association
earnestly urges your committee to adopt in respect of the question of Railway
Risk-notes. To carry out that policy my Association would suggest the
following kinds of Risk-notes :—

(o) ““Railway Risk.”—This is not what is at present known as
“ Railway risk,” ¢.r., where the Railway Company holds itself
responsible for loss, deterioration or damage from any cause
whatever, and does not exorgate itselt from liability by plesding
the standard of care prescribed under 8. 151, Contract Act. In
other words, this will be the “ Special Contract ”” by the bailee
contemplated by 8. 152, Contract Act. It is submitted that it
will be open for Railway Administrations to enter into such
contracts. 8. 72 puts restrictions on limitation of responsibility
and not on taking additional risks.

(¢) Ordinary or Owner’s Risk,—Class I, i.e., where the respon-
sibility of the Railway Administration is what is provided in 8. 152,
Contract Act, as the bailee’s responsibility in the absence of a
special contract to the contrary. The Railway Administration
will not be held liable, under these notes for any loss, destruction
or deterioration, if they have taken the standard carein the
carriage of goods. This is what isat present misnamed Railway
Risk; the Railway Administration in fact runs no risk but the
owner does ran all the risks of the goods being lost, destroyed or
deteriorated in spite of absence of negligence on the part of the
Railway Administration. No special note is necessary for this.
The absence of any note will mean the ordinary statutory liability
of the Railway Administration.

(¢) Owner’s Risk.—Class II, i.e:, where the Railway Administration
is free from responsibility in the manner and under the conditions
laid down in-the present Risk-notes.

The tariff rates chargeable will be of course different when goods are des-
patched under different agreements as to the risks. ‘

V1. The question of tariff rates may perhaps be deemed out of the scope
of inquiry by your committee. But a passing reference toit will help to
elucidate the point of view of my Association regarding Risk-notes in general.
Tn the opinion of my Association the present “special reduced” rate skould
apply as ordinary tariff rates in cases of jagreement Owner’s Risk, Class I.
This follows as a corollary from what has Dbeen stated previously. In the
proposed Owner’s Risk, Class I, the Railway Administration runs absolutely no
“ Risk ” properly so called. Itis, however, charged with the duty of taking
the prescribed care and when that is done, all the “ Risk ” properly so called is
the owner’s. There ought not to be a premium for taking the statutory care of
tbe goods. It is the minimum which has to be expected of all Railway Adminis- -
trations. The present *ordinary ” tariff is so high and it is therefore so rarely
availed of that it may well be said to have been non-existent for all commereial
purposes. Such tariff may be applied to whatis proposed in the foregoing para.
as the res]l Railway Risk agreement. Even in that case too, the rate will be
very high. The natural diffcrence between those rates and Owner’s Risk, Class I
should be the insurance charges to cover all possible risks of accidental fires,
theft, robbery, etc., and therefore the rate for Railway Risk booking should
be the rate for the Owner’s Risk, Class I plus the insurance charges and nothing
more. In cases where merchants desire to book goods at their own risks freeing
the Railway Administration from consequences of loss, destruction or deteriora-
tion from any cause whatever, i.e., under the conditions in the present Risk-
notes agreements B and H the tariff rates should be very much lower as the
Railway Administration is practically relieved from taking even the statutory
care of the goods.

VIL. It is relevant here to advert to the present state of things which will

go to show that it is necessary in public interests to adopt the policy and there-
fore the kinds of Risk-notes and the tariff rates as suggested above by my
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Association. The present state of things is the outccme in the main of the
combination of the following factors :—

(1) The difference in the “ ordinary ”” and the “special reduced ” rate
is so great as to prevent merchants from taking advantage of the
‘“ ordinary "’ rates. This places the Rajlway -Adwministration in
a position of undue and unfair advantage over the trader to free
itself practically not only from all the risks whatever but also
from the consequences of its own want of statutory care.

(2) The present “ special reduced * rate Risk-note practically absolves
the Railway Administration from all responsibility, and the
exceptions provided are merely on paperand of no practical value.
They throw on the trader the burden of proving a set of circum-
stances which he can never do.

This results in :—

(¢) Removing any incentive to take even ordinary care of goods by the
Railway Administration, goods are kept anywhere, handled in
any manner, taken to destination at any time. None cares or
deems it his duty to be careful about seeing that therc is no loss,
damage or deterioration to the goods due to neglect of ordinary
care.

(0) Encouraging Railwayg subordinates to carry on all sorts of thefts and
pilferages ss they krow that the owner of goods can never
discharge the burden of either proving “ wilful neglect * of ¢theft .
by Railway servant nor can he claim anything so long as there
is no loss of a “ complete consignment’’ or ¢ one or more com-
plete packages forming part of a consignment.”’

The consequent loss to the mercantile community and also to the general
public by proportionate risc in prices, the demoralisation of Railway staff and
in their train of mercantile community have assumed such serious proportion
as to arrest attention of all thinking and patriotic men. My Association
submit that there will be no effective check on these unless Railway Adminis-
trations are compelled to be more vigilant and watchful of the consignors’
interests by following the policy of preventing them from limiting their liability
by any agreements which tend to lessen statutory care of goods required of
them and which throw the burden of proving the causes of loss, deterioration,
destruction on the consignor to entitle him to hold the Railway Administration
liable. :

VIII. Coming to the question of Risk-notes at present in use, my Asso-
ciation will compile its remarks to Risk-note Forms A, U and H, with which
my Association is mainly concerned. ‘

As REGARDS RISK-NOTE FoRrRM A,

This is intended to be used when articles tendercd for carriage are either
already in bad condition or so defectively packed asto be liable to damage,
leakage or wastage in transit. There is not much to be said against the object
and the form of this Risk-uote. The object is that the Railway Administration -
should not be held liable for loss which is brought about by circumstances of
the owner’s creation. But the whole trouble arises as to what should be taken
as the standard of *“ bad condition ” and “ defective packing.” Ithasbecomea
common practice with the Railway staff to obtain such notes from merchants who
pass them out of sheer helplessness. There are no other carriers through whom
the goods could be sent and the trader again cannot each time afford to be on
cross terms with the Railway staff nor can he afford to allow his goods to be de-
taived and exposed to all sorts of risk at the Railway yard till the matter is refer-
red to the D/I.S. and decided by the inspector. This type of Risk-note is obtained
for even securely packed cloth bales sent to the Station directly from the mills.
Generally cloth bales are well packed with iron stripes to stand the bhandling
in transit. The Risk-note, moreover, seems to have been primarily intended for
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perishable and other fluid articles such as vegetables, ghee, ete. ~ Cloth is not
likely to be *' in bad condition ” or ¢ liable to leakage or wastage ”’ by defective
packying. It is liable to damage no decubt. My Association therefore urge
upon discontinuing altogether the use of Risk-note Form A in case of cloth,
yarn and cotton bales, as the Risk-note was never intended for such articles and
ordinarily such bales are sufficiently well packed. This will remove a source of
" constant harrassment to cloth, yarn and cotton merchants. My Association
would further urge the deletion of the words “ leakage *” and * wastage *’ and
the words at the end of the Risk-note « and for any loss arising from {he same
in all cases and where articles are fluids the words should be * and for any loss
arising from such leakage or wastage.” In all other cases the Railway
Administration should be freed only from responsibility as to the conditions
in which thearticles, which are in bad cordition or defectively packed reach the
consignee. This Risk-note is a source of amount of loss to merchants due to
pilferages and theft by the much-demoralised Railway staff. A strict super-
vision and deterent punishment of the staff where cases of harrassment are
noticed are also necessary to improve matters.

Risg-xoTEs ForMs B & H.

The views of my Association as regards these have been generally stated
above. Inthese Risk-notes the proviso should be so worded as to show clearly
that what is intended to be excluded from the true ¢ wilful neglect’ is nothing
but an accident. It should be as follows :—

“ Provided the term ¢ wilful neglect ” shall not be held to include any
event or accident over which the Railway Administration had no control or
which could not be reasonably prevented by the Railway Administration by
taking proper precautions.” :

Accidental fires will come urder the proviso, so also accidental robberies.
But where robberies are taking place very often, the defence of robhbery should
not be open to the Railway Administration.

Again at present the burden lies on the owner to prove that his case comes
within the exception. Itis impossiblein the very nature of things for the owner
to prove affirmatively “ wilful neglect ”’ or ¢ theft by ” Railway servant. The
evidence (documentary as well as oral) whether it be of the Railway police or
servant, is all with the Railway Adwministration. The journey is very long and
the goods are lying with the Railway for days and days together. In these
circumstances, no merchant can ever hope to prove that his case falls within the
exceptions provided in the Risk-note. On the other hand, the Railway Admi-
nistration has all the facility of providing absence of ** wiiful neglect ” or * thett
by ” its servants. The Risk-note should be, therefore, so framed as to throw the
burden of proving absence of © wilful neglect ” or ¢ theft by * its servants on
the Railway Administration. My Association would suggest the following
phraseology :

PR Harmless and free from responsibility for any loss, destruction or
deterioration of or damage to the said consignment from any cause not cue to
the wilful neglect of the Railway Administration or to the theft by or to the
wilful neglect of its servants, transport Agents .................... consignment,
provided such wilful neglect or theft will be préima fucie presumed to be the
cause of any loss, destruction, ete., which may occur and provided further the
true ¢ wilful neglect ”’ shall not be held to include ...... etc. (as suggested
above).

IX. To sum up briefly my Association submits that : —

(a) AsRailways enjoy a monopoly of carrying trade without competition,
nothing should be done to lessen the standard of duty they owe
to the public and the stundard of care they ought to take of goods
as public carriers. o

(3) As Railwoaysare already, by their very position, in a position to
dominate the individual trader, nothing shou'd be done to increase
that dominance to the prejudice of the individual trader. ’
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(¢) Even at present, under the ordinary law, Railways do not under-
take any “risk ”’ properly so called. What is known as * Railway
Risk " is really Owner’s Risk. There should be, thercfore, three
kinds of agreements, viz. :—

(¢) Railway Risk..—Where Bailways in addition to the ordinary
liability as bailee also accept liability as insurers. A form of
note should be provided for this.

(¢6) Ordinary or Owner’s Risk, Ciass I.—Wi.cre the Railways
undertake the ordinary statutory liability under S. 72, Rail-
way Act. No form of risk is necessary for this.

(¢47) Owner’s Risk, i.e., where the present Risk-note Forms B and H
with the mwodification suggested by my Association will be
used.

(d) There should bLe different tariff rates for the above three kicds of
agreement. The present ordinary rate is too high. The present
*“ special reduced "’ may be kept for what is described Owner’s
Risk, Class | above. That rate with an addition for insurance
may be charged for Railway Risk properly so called, while that
rate should be substantially reduced for Owner’s Risk, Class II.

() The above will safeguard the interests of the trader without putting
any undue strain or disadvantage to the Railway who will bave
to be on the alert for exercising the care of goods law expects of
them and for preventing thefts and pilferages by its staff. The
consequent saving to the merchants and to the general taxpayers
by reduction of prices will bLe substantial and it will also
effectively check the appalling demoralisation of the Railway
servants as a class.

(1) Risk-note A should Le done away with so far as cloth yarn and
cotton bales are concerned. In other cases the alteration and
restrictions suggested may be carried out.

(9) Risk-notes B and H should be so framed as to cast the burden of
proof of absence of wilful neglect and theft by Railway servants
on the Railway Administration. The proviso as to ‘“ wilful
neglect ' not including fires, etc., shovld be so amplified as to
make it clear that only accidents are included in the proviso.
The suggestions are submitted above in details,

Letter dated Bombay, the 23rd June 1922,
From~—The Secretary, the Bombay Shroff Association,

Serial No. 96.

To—The Assistant Secretary, Railway Department (Railway Board), Simla.

1. As directed by my Committce I beg to submit the following views Bombay Shrofr
of my Committee in the matter of “ Railway Risk Notes ” which you will be Baeqpacion
kind enough to place before the Committee appointed by the Government of
India.

2. My Association has on its role about 300 members who are shroffs,
merchants and commission agents in the city of Bombay. 'They generally
advance large sums of money on the goods consigned to them or by them and
hence they are greatly interested in the matter of ¢ Railway Risk Notes,”

3. The system of demanding Risk Notes from consignors is itself a very
bad one, and the Government should stop it in the interest of the general
public. Railway Companies as public carriers should be called upon to take
proper care of all the goods entrusted to them and they should not be allowed
to put any temptation in the ways of the public by offering lower rates and
thereby escape from the legitimate responsibility. ~Section 72 of the Railway
Act providing-for a reduction of responsibility of Railway Companies as public
carriers should be entirely revoked so that relation between a consignor and
a Railway Company will te decided in accovrdance with the Indian Contract
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Act. If this suggestion is carried out all the grievances about losses, piiferings,
negligence, ete., will be removed and the only question that will remain fox
consideration will be that of the rates that could be charged for different com-
modities. The present rates charged for consignment at Owner’s Risk are high
enough and no Governmeut anxious to safeguard the Trade and Industries of
the Country, can, even think of allowing the Railway Companies to levy still
higher rates. I can cite many instances to show the inequities of the Railway
Tariff and prove that the palicy of Railway Companies is suicidal, rather than
encouraging to the internal Trade of India ; but the question of tariff and its
policy are not referred to this Committee, so it would be useless to dwell at
length on this subject ; but I may be allowed to point out that the present
Railway Risk Rates are so high that no trade can afford to pay those rates.
The present “ Owzer’s risk ” rates are at its maximum level and if the Railway
Companies are at all interested in the prosperity of Trade they should be satig~
fied wi,iih the present ““Owner’s Risk” rates even after abolishing “Risk
Notes.

4. The working of the system of Risk Notes is still worse.  Many
scandals in this respect have been brought to the notice of your Committee by
the Indian Merchants Chamber and Bureau; other Associations of this city
said a very sad tale, but in addition to those I may be allowed to point out
that such articles as galvanised iron pipes and full pressed cotton bales required
Risk Note A which is ridiculous on the face of it. Under instructions from
superior officers or with a view to extort money, the goods booking clerks
have formed a habit of putting such remarks as improperly packed, if wet by
rain at owner’s risk, not responsible for damage or diminution or breakage,
bags spilling, loosely packed, sewing defective, etc., which mean only to evade
Companies’ responsibility as public earriers to look after the safety of the
property consigned to their trust.  If a consignor refuses to sign a particular
form his goods remain unbooked for days together and has to run the risk of
damage, theft, pilfering, and fluctuations of market. This leads to dishonest

‘methods which are scandalous for merchants as well as for Railway Companies.

- My Committee is strongly of opinion that so long as Risk Notes are allowed
their existence this sort of scandal 1s bound to continue.

5. Still if your Committee €an not find its way to recommend total aboli-
tion of Risk Notes, the form should be revised altogether removing the ambi-
guities of language and safeguarding interest of Trade. The difference of
Railway Risk rates and the Owner’s risk rates should be narrowed as far as
possible. It may be suggested that the present Owner’s risk rates should be
taken as a standard for Railway Risk rates and a rebate of 10 to 15 per cent. be
allowed to those consignors who prefer to send the goods at their own risk. To
safeguard the Railway Companies against damages of improperly packed censign-
ments it should be laid down that if a booking clerk rejects consignments on
the plea of improper packing the consignor can appeal to a Committee of Railway
Officers and merchants who may decide whether the goods are properly packed
or not, and fees of the surveyors should be borne by the party at fault. Ifa
consignor wishes to consign his goods in an improper state of packing the
deficiency in packing should be accurately described on the railway receipt so
that damages caused by any other reason than that of packing may be borne by
the Railway Company concerned. :

8. In case risk notes B, C and H are not abolished it should be made
incumbent upon Railway Companies to prove that the loss or damage to a
particular consignment or.its part was due to causes beyond their control. This
would remove negligence and thefts by Railway servants or their associates.

Dated the July 1922.
From—The Grain Merchants’ Association, Ahmedabad,

To—T. V. SEESHAGIRI Avvar, Esq., M.L.A., Chairman, the Railway Risk Note Revisiom
Committee, Simla.

In pursuance of the resolution made by the General body of the Graim
Merchants’ Association at Ahmedabad I on behalf of my Association, beg to
hereby submit before you for favour of kind perusal and consideration by your
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Committee the views of my Association in re : revision of the Railway Risk
Notes. '

(I) Ahmedabad is the centre of Gujarat. It is one of the leaflipg cities in
India.  In commercians population it ranks fifth. In Mill Industry it is second to
Bombay. Itsexport and import business is very extensive and has been, day by
day, rapidly multiplying. This place is an eye witness to the damage being done
to the consignments by the railway employees under the shield of the Risk Note
Forms. The damage rises very high when this station is neither a receiving nor
forwarding station but is an intermediate one. Inconvenience suffered on
account of the unfavourable and cross attitude of the railway staff and the loss
sustained on account of the weak management and want of proper care and
caution on the part of the railway company among similar other causes of a like
nature gave birth to this Association having its principal place of business at .
Ahmedabad. The interest represented by my Association is exceedingly large
inasmuch as it is constituted of the morchants dealing in grain and seeds at
‘Ahmedabad. :

(II) It has been, of very late years, the view of the legislature in England
that the common carrier should incur a liability more extensive than that incurred
by ordinary bailees. The rule of common law is that he is liable for all accidents
~or loss not caused by the act of God or the King’s enemies. He is in fact an
insurer and is responsible subject to the exceptions mentioned for any loss or
damage without proof of negligence on his part. This rule prevailed in India
‘before the Indian Contract Aect came into operation and stands unaffected by
it, for in the opinion of the Judicial Committee the Act does not deal exhaustively
with any particular chapter of the law of contracts and was not intended to

embrace the case of a common carrier for whom some provision was already made-
- by the Act of 1865. - '

(ITI) The said rule ought to obtain in the case of earriers by rail in India
~ “where the rights and the franchises enjoyed by them are far more numerous and
‘extensive where this sort of trade has its monopoly, where concessions after
concessions are poured in, and where benevolent supports have béen repeatedly
offered by the Government at the cost of the public money without the least
regard to the convenience, comfort and eare of the interest of the general tax-
payer whether, as a merchant or as a passenger. They should primarily exist
not for the aggrandizement of money but for the welfare and interest of the
public. This rule has been relaxed favourably to the railway company which can
-easily shake off the lHability resulting even under the railway risk note form by
the proof that it took as much care as was required of it by law. My Association
-endorses the principle laid down in section 72 of the Indian Railway Act, that as
.a general rule, the railway company should not be allowed to further limit the
liabilities under sections 151 and 152 of the Indian Contract Act, any endeavour
to do so is tantamount to the public interest and the commereial progress is likely
to be jeoparded. More the facility is given more the abuse of power is feared.
Any variation in the standard of the duty to the public or the standard minimom
«care which public can demand of the public carriers is havoe upon the public.

. (IV) The railway company a corporated body with ample resources and
-enjoying a monopoly and free from the fear of competition is always in a position
* to dominate the will of the public and if this domination is likely to receive any
further support by reducing the responsibility to almost nullity it will drive a
trader to recklessly accept any risk notes out of sheer helplessness. To rigidly
safeguard the interest of the public no further reduction is at all desirable. My
‘Association is, therefore, of opinion that the provisions embodied in seetions 151
and 152 of the Indian Contract Act are wide enough to protect and to exempt the
railway company from liability, any attempt to further reduce the limited liability
-under section 152 amounts to freeing the railway company from the consequences:
that might follow on account of the failure to exercise the amount of care required
~of it in respect of the goods tendered for despatch.

} (V) Section 151 defines the care to be required of a bailee and section 152
‘deals with the liability. The railway company is absorbed from the liability for
the loss, destruction or deterioration of the goods bailed when it has taken the
amount of care of them described in section 151. The Indian Law provides for
Do extraordinary standard of care, as section 151 sweeps away with all the distine-
tion between the degrees of care required of the bailees. My Association urges,

therefore, to accept the same standard in determining the liability of i
-company whatever form the risk note might assume. ¢ 7 of the railway ‘
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(VI) Section 152 cenables the bailor to enter into any special contract with
the bailee holding the latter liable for loss, destruction or deterioration of the
goods hailed from any causeé whatsoever. Section 72 of the Indian Railway Act
is not free from ambiguity inasmuch as it is silent as to whether the railway
company should incur any additional risk. It has been the opinion of many that
section 72 of the Indian Railway Act puts restriction upon the responsibility and
does not forbid the taking of additional risks. It is under section 152 of the
Indian Contract Act open for the railway company to enter into such special
contracts. My Ascociation is, therefore, of opinion that the statutorv fcrm
should be provided.for by the railway company, because in the absence whereof
the railway company will he held liable for the loss, destruction or deterioration
of the 2oods booked under the railway risk when it has taken the amount of care
required of it by law. The words ¢ railway risk ’’ are ambiguous and to hold the
railway company liable for any loss, ete,, from any cause whatsoever statutory
form expressing such terms in clear language is needed. The present railway
risk is not really speaking hearing any risk but is virtually carrying the goods at
owner’s risk.

(VIL) The general observations above indicate the policy myv Association
earnestly urges vour committee to adopt in respect of the question of risk nétes,
To carry out that yolicy my Association would, witk due deference to your honour,

- venture to suggest the following kinds of risk notes. The risk note forms in
prevalence are only two : (a) Railway risk, and (b) Owner’s risk.

Under the suggestion they may be classified into three :—
(@) Railway risk,
(b) Ordinary risk,
(¢) Owner’s risk in the manner and under the conditions laid down in the
present risk notes.

(i) The railway visk in_prevalence falls under the category of the:
ordinary risk and the railway risk under suggestion would hold
the railway company responsible for loss, destruction and
deterioration due to any cause whatsoever. The proof of care
taken by it would not exempt it from the liability. Its liability
is a little higher than that ot the carrier in England. For the
legality of this sort of contract a statutory form should exist.
This will not be inconsistent with the provisions of the section 72
of the Indian Railway Act.

(77) Ordinary risk is that sort of note whereby the railway company
accepts limited liability. Aund stands liable for the loss, ete.,
till the proof of the care prescribed by law has been given.

(722) Owner’s risk frees the railway company from the responsibilities.
in the manner and under the conditions laid down in the present
risk note forms.

(VIIT) The question of Tariff rates may not be, perhaps, within the province
of the enquirv hy vour committee, but my Association cannot help touching it.
A passing reference thereto will help to elucidate the point of view of my
Association regarding risk notes in general.

The Tariff rates in prevalence are two in number : (a) ordinary rates, and
(b) special reduced rates.

The former is recovered when the consignment is booked under the railway
risk, while the latter is charged for the commodity booked under owner’s risk.
There is a marked difference between these two rates, the former are so high and
they are, therefore, so rarcly availed of that it may be well said to have been
practically non-existent for all commerecial purposes. Grain is always booked as
an ordinary rate whatever may be the form of the risk note. Many of (the
railways have no special reduced rates for the grain or rice while they have been
maintained by none. Tariff rates vary with the bulk quantity, and value of the
consignment. In some cases they are abnormally high. In the opinion of my
Association the consignment under ordinary risk as suggested should be carried
at the special reduced rates, because the risk run by the railway company is
limited and on taking of the statutory care it follows the owner. There ought not
to be the premium for such care, the difference between the rates under the
railway risk and the ordinary risk should be the insurance charges to cover all
possible risk due to accidents. The tariff rates to be applied to the agreements
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under the owner’s risk should be as low as possible, because of the railway
company being freed of the statutory care. Higher the rate greater the commeree
is likely to be paralized.
(IX) My Association will now compile its remarks on the risk note forms
A, B, C and H with which my Association, is mainly concerned.

RISK NOTE FORM ¢ A.”

(a) This is intended to be used when articles are tendered for carriage:
either already in a bad condition or defectively packed as to be liable to be
damaged, leakage or wastage in transit. 1t is clearer than crystal that one must
abide by the consequences of the acts that are his own creation. So far nothing:
can be said against the object and the form of the risk note form. The whole
trouble arises to what should be taken as the standard of bad condition and
defective packing. It has been common practice with the railway staff to
obtain such notes from traders who pass them out of sheer helplessness. There
are no other carriers through whom the goods should be sent and the trader
again cannot each time afford to be on cross-terms with the railway staff nor
can he afford to allow his goods detained and exposed to all sort of risiks at the-
railway yvard till the matter is referred to the higher authorities who do not
shrink at ull to express opinions tainted with prejudice and partiality. The
articles which are not likely to be in a bad conditionr or liable to leakage or:
wastage by defective packing seldom pass off without this risk note form. My,
Association, therefore, insists upon discontinning it altogether the use of this
risk note form in the case of cloth, yarn, cotton bales and other articles which,
to the opinion of a man of ordinary prudence appear to be in a fit state of
‘carriage. This will remove a source of constant harassment to these things..
My Association, therefore. deems it necessary to delete the words ‘“leakage
and wistage 7’ and the words at the-end of the risk note form ¢ and for any
Joss arising tfrom the same ’’ in all cases except that the articles are fluids. In:
all other cases the railway company should be freed only from responsibility-
as to the conditions in which the articles which are in bad conditions or defectively-
packed reach the consignee.

RISK NOTE FORM B.”

This is intended to be used when the sender elects to despatch at a *‘ special
reduced ’* or * owner’s risk *’ rate articles or animals for which an alternative
““ ordinary *’ or ‘* risk acceptance ’’ rate is quoted in the Tariff. In this risk
notc the onus of proving wilful neglect or theft by the railway servants lies.
wpon the party who alleges such wilful neglect or theft. The plaintiff’s case
falls unless it comes within the exceptions. It is impossible in the very nature-
-of things for the plaintiff to prove affirmatively such facts and nine out of
ten have failed. The evidence whether documentary or oral, whether of the-
railway police or of its servants lie within the reach of the railway company.
If these persons are brought to the witness box they are sure to testify the facts
which would go against the plaintiff, because of the natural partiality towards
the railway company, while on the contrary it would not be hard for the railway
company to prove the absence of wilful neglect, etc. Under these circumstances:
to expect of the plaintiff to gather evidence to win the case is to deny him the
help -of the Court of justice. Since the establishment of the Railway Police
Dapartment few cases have been heard detected. The railway company is
always apt to make the reports of thefts after an unreasonable delay that the
offenders might easily escape from punishment and the railway police are very
slow in taking preventive action. The hest coursc my Association is In a
position to chalk out is to shift the onus on the railway company that it may be-
alert in exercising the proper care and caution. In this case the presumption
ought to be in favour of the consignor rather than in favour of the railway
company and the section should be worded accordingly.

The words ¢ wilful negleet ?? should not pass without any criticism. Tt
should cxclude what would not be included therein because it was beyond the
control or it could not be reasonably prevented by the railway company by taking-
proper care and caution. Accidental fires or robberies will easily come within
the purview, but not such robberies which are the ultimate causes of gross and
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'wiltul negligence. The proviso to the scction should be appended in the
following words :—

¢ Wiifnl neglect excludes only those events and accidents over which the
railway company had no control and which could not be reasonably
prevented by the railway company by taking proper care and
caution.”” The lLability of the railway company on a loss of a
complete package or packages forming a part of the same consign-
ment 1s an incentive to the railway staff to commit theft and pilfer-
ages.  This can to a certain extent be checked by a strict supervision
and deterrent punishment of the staff where cases of thefts are
noticed. It is desirable in the interests of the railway company to
insert the wordings ¢“ liable only on a loss of a complete packagé or
packages forming a part of the same consignment, but it leads to
a very great mischief and the railway staff in order to evade the
liability preserve with great care the coverings. A little of the
consignment being an article for food or drink is likely to be
damaged but in certain cases the damage is so high that it would
be quite inequitable to relieve the railway company of the liability.
Without the proof to the satisfaction. The merchants also should
be prepared to bear a certain amount of risk in proportion to the
concession allowed by the railway company. The onus of proof
on the railway company is the only alternative to surmount of the
difficulty.

RISK NOTE FORM ¢ C.”

This form can be easily done away with by having a good stock of rolling
materials. If it is allowed to exist it should be very sparingly used and only
under the pressing circumstances and for articles not subject to speedy theft.

RISK NOTE FORM ¢ H.”

’ This is an alternative to the risk note form . B.”> It is general in its form.
The same remarks apply thereto mutatis mutandis.

(X) The prices of the articles for food and drink began to day by day
multiply. This was attributed to the consequent loss to the mercantile com-
munity and to the demoralisation of the railway staff. The present state of
affairs assumed the serious form as to arrest attention of the general public who,
for the better of state of affairs raised sueh hue and ery that the Government
was obliged to appoint a committee to investigate and to mitigate the wrongs.
My Association submits that there will be no cffective chieck on these unless the
railway company is compelled to be more vigilant and watchful of the consignor’s
interest by following the policy of preventing from limiting its liability by any
-agrecments which tend to lessen the statutory care of the goods required of it
and which throw the burden of proving the causes of loss, cte., on the consignor
to entitle him to hold the railway company liable otherwise it would result in
rcmoving any incentive to take even ordinary care of goods by the railway
-company. Goods are kept anywhere, handled in any manner, carried to desti-
nation at any time. None cares or deems it his duty to be careful about seeing
that there is no loss, damage, or deterioration to the goods due to the neglect
‘of an ordinary care.

Backing np the railway cmployees to commit theft and pilferages because
 of their knowledge that the owner would not be able to discharge the onus and
his claim could not be entertained unless the loss was of the complete package.
To evade the liability and the reproof from the higher authorities they are very
careful to produce a body without flesh and hlood.
(XI) To sum up briefly this Association submits that—

(a) As under the reasons stated in the paragraphs 2 to 6 herein the
railway company should not be allowed to limit its liability as a
bailee under sections 151 and 152 of the Indian Contract Act that
the efficiency of the standard of care they can be expected to take
of the goods bailed as a public carrier might lessen.

(b) As under the present state of affairs the railway clothed with such
" high powers that it is in a position to dominate the will of the
trading classes, nothing should be done so as to add those powers

that the domination be existed against them to their prejudice.



123

(¢) There should be three kinds of agreements, viz. :—

¢:) Railway Risk. Where the railway is held responsible for the loss,
destruction or deterioration of the goods bailed from any cause

whatsoever. A statutory form to the effect should be provided
for.

Ordinary Risk. Where the railway has accepted the limited
liability, 4.e., the liability under seotions 151 and 152 of the Indian
Contract Act. No form is needed for this.

(ii1) Owner’s Risk. Where the present risk note forms with the modi-
fications suggested will be used.

(d) The Tariff rates will vary with the proportion of the risks borme.
"The rates for all the three classes of agreements should be as shown
in the paragraph 6. This will safeguard the interest of the public
without putting any undue strain or disadvantage to the railway
company. To effectively check the appalling demoralisation made
home in the railway subordinates certain measures shall have to
be adopted. The railway will also endeavour to exercise that
amount of care which the law requires of it and for preventing theft
and pilferages by its staff.

{e) Risk Note ‘“ A ?’ should be done away with so far as cloth, yarn,
cotton bales, and such other articles which are always sufficiently
packed are concerned. In other cases the alterations and the res-
trictions under suggestions may be carried out. .

Risk Note Forms ¢ B ” and “ H ” should be so worded as to cast
the onus of proof of the absence of wilful neglect and theft by
railway servants on the railway company. The proviso as to wilful
neglect should exclude any-event or accident over which the railway
company had no control or which could not be reasonably prevented
by the railway company by taking proper care and caution. The
suggestions are submitted in details.

NoTe.—A communication in identical terms was also received from the Merchants Serial No, 98.
Association, Viramgam.

Dated the 7th July 1922. Serial No. 99. -

From—The Mercantile Association, Madhavpura, Ahmedabad,

To—T. B. SHISHAGIRI AYvaR, Esq, M.L.A,, Chairman, the Railway Risk Note Revision
Committee, Simla.

On behalf of and under the directions of the Mercantile Association of Mercantile
Ahmedabad, I beg to place before you for favourable consideration by your AS

.

gommittee, my Association’s views regarding the revision of Railway Risk m'g:rd."
Notes.

. 1. My ‘Association has a membership of 261 firms, dealing in pliecegoods
principally manufactured at the mills in Ahmedabad, Viramgam and other
places in Gujarat and Bombay. The interests represented by my Association
are large inasmuch as all firms doing export business of textiles and' piece-
goods manufactured in Gujarat are members of the Association. The total
number of bales booked by the members of the Association to different parts

of India comes to about 3,00,000 of the aggregate value of Rs. 12 crores
‘approximately. -

. 2. My Association endorse the principle laid down in section 72 of the
Railways Act, that as a general rule, railway companies should not be allowed
to limit their responsibilities. In India each railway administration enjoys
practically a monopoly of the carrying trade and have been in a majority of
cases granted concessions and helped financially by the State at the cost of
the general tax-payers. They should therefore primarily exist far the benefit
-of the tax-payer whether as a merchant or as a passenger. My “Association
submits th’a§ the guiding principles to be always kept in view is that any
attempt to limit their responsibility ought not to tend to lower the standard
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of their duty to the public or the standard minimum care which public carriers:
ought to be made to take of the goods handed over to them for carriage.

3. Of equal importance with what my Association has called the guiding
principle is the fact that being corporate bodies with extensive finances and
enjoying monopoly without any competition of public carriers of the same kind,
railways are already in a position of advantage over the individual trader
booking goods for carriage, and this natural domination should not be further
supported as against the individual trader, by reducing their responsibility
almost to a nullity in practice. An attempt to limit their responsibility must
also rigidly safeguard the interests of the individual instead of driving him
to recklessly accept any Risk notes, out of sheer helplessness.

4. My Association therefore urges that the railway administrations should
not be allowed to limit their liabilities as bailees under sections 151-152, Indian
Contract Act. Those sections sufficiently protect bailees and in view of what
is stated in paragraphs 2 and 3 above, my Association is of opinion that there
is no need for limiting the responsibilities of the railways, under sections 151-
152, Contract Act. It will be seen that section 152 exonerates the bailees for
responsibility from loss, destruction or deterioration if the standard of care
prescribed in section 151 is taken. That section further leaves the bailor the
liberty to enter into a special contract with the bailee to hold the latter liable
for loss, destruction or damage, aceruing in spite of and notwithstanding the
amount of care prescribed by section 152 having been taken by him. It will
be thus seen that zection 1256 has already imposed a limited responsibility on.
the bailee. It will not be every case of loss, destruction or deterioration for
which the railway administration will be held liable. They can exonerate them-
selves by stating that they had taken the amount of care the law required, and
the law provides for no extraordinary standard of care. The railway admini--
strations have not provided for any forms of agreements whereby they would
enter into the special contract as contemplated by section 152 under which a
consignor can hold them liable for. any loss; destruction or damage oceurring
in spite of the amount of, care preseribed by section 151 having been taken
by the railway administration. They have thus practically accepted the limited
responsibility under section 152, the further reduetion of which is neither
necessary nor desirable in public interest. Even now therefore when they carry
goods at what they call ¢“ Railway risk ’’ they are not really speaking taking
 any risks and are virtually carrying theé goods at ‘‘ Owner’s risk ”” because,.
it will be easily seen, that all that the railways are required to do is to take:
the amount of care preseribed by section 151 and when that is taken, the risk
for any loss, destruction or detericration is the owner’s and not the railway’s-
as the law stands. An attempt to reduce further the limited responsibility
vnder section 152, Contract Act, therefore amounts to freeing the railway
administrations from the consequences of failure to exercise the amount of
care required of them in respect of the goods delivered to them for carriage.
My Association is of opinion that the present risk notes as prepared do provide
same exceptions but they are quite illusory and of practically no value as we:
hope to be able to show later on.

5. The general observations above indicate the policy my Association
earnestly urges your committee to adopt in respect of the question of Railway

Risk Notes. To carry out that policy my Association would suggest tlie follow-
ing kind of risk notes :—. '

(a) ¢“ Railway Risk.”’—This is not what is at present known as ¢ Rail-
way Risk,”” i.e., where the Railway Company holds itself res-
ponsible for loss, deterioration or damage from any cause what--
ever, and does not exonerate itself from liability by pleading the
standard of care prescribed under section 151, Contract Act. Im
other words, this will be the ‘¢ Special Contract ” by the bailee
contemplated by section 152, Contract Act. It is submitted that
it will- be open for railway administrations to enter into such’
contracts. Section 72 puts restrictions on limitations of res-
ponsibility and not on taking additional risks.

(b) Ordinary or Owner’s Risk Class 1, i.e., where the responsibility of
the railway administration is what is provided in section 152,
Contract Act, as the bailee’s responsibility in the absence of a

special contract to the contrary. The railway administration will
not be held liable, under these notes, for any loss, destruction or
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deterioration, if they have taken the standard care in the carriage
of goods. This is what is at present misnamed Railway Risk ;
the railway administration in fact runs no risk but the owner does
run all the risks of the goods being lost, destroyed or deteriorated
in spite of absence of negligence on the part of the railway
administration. No special note is necessary for this., The
absence of any note will mean the ordinary statutory liability of
the railway administration.

(¢) Owner’s Risk Class II, i.e., where the railway administration is free
from responsibility in the manner and under the conditions laid
down in the present Risk Notes.

The tariff rates chargeable will be of course different-when goods are
despatched under different agreements as to the risks.

6. The question of tariff rates may perhaps be deemed out of the scope:
of inquiry by your committee. But a passing reference to it will help to
elucidate the point of view of my Association regarding Risk Notes in general.
In the opinion of my Association the present ‘‘ special reduced ’’ rate should
apply as ordinary traffic rates in cases of agreement O wuer’s Rick, Class I,
This follows as a corollary from what has been stated previously. In the
proposed Owner’s Risk, Class I, the railway administration runs absolutely no
¢ Risk *’ properly so called. It is however charged with the duty of taking
the preseribed care and when that is done, all the ¢“ Risk ”’ properly so called
1s the owners. There ought not to be a premium for taking the statutory care
of the goods. It is the minimum which has to be expected of all railway
administrations. The present ‘ ordinary »’ tariff is so high and it is there-
fore so rarely availed of that it may well be said to have been non-existent
for all commercial purposes. Such tariff may be applied to what is proposed
in the foregoing paragraph as' the real Railway Risk agreement. Fven in that
case too, the rate will be very highi " The natural difference between those
rates and Owner’s Risk, Class I, should be the insurance charges to cover all’
possible risks of accidental fires, theft, robbery, ete., and thereforc the rate for
Railway Risk booking should be the rate for the Owner’s Risk, Class I, plus the
insurance charges and nothing more. In cases where merchants desire to book:
goods at their own risks freeing the railway administration for consequences.
of loss; destruction or deterioration from any cause whatever, i.e.,, under the
conditjons in the present risk notes agreements B. and H. the tariff rates should
be very much lower as the railway administration is practically relieved from.
taking even the statutory care of the goods.

7. It is relevant here to advert to the present state of things which will go.
to show that it is necessary in publie interests to adopt the policy and there-
fore the kinds of Risk Notes and the tariff fates as suggested above by my
Association. The present state of things is the outcome in the main of the
combination of the following factors :—

(1) The difference in the ‘“ Ordinary ’’ and the ¢‘ Special ”’ reduced rate
is so great as to prevent merchants from taking advantage of the
“ Ordinary '’ rates. This places the railway administration in a
position of undue and unfair advantage over the trader to free
itself practically not only from all the risks whatever but also from
the consequences of its own want of statutory care.

(2) The present ‘“ special reduced *’ rate Risk Note practically absolves
the railway administration from all responsibility, and the excep-
tions provided are mercly on paper and of no practical value.
They throw on the trader the burden of proving a set of circum-
stances which he can never do.

This results in :—

(a) Removing any incentive to take even ordinary care of goods by the
railway administration, goods are kept any where handled in any
manner, taken to destination at any time. None cares or deems
it his duty to be careful about seeing that there is no loss, damage
or deterioration to the goods due to neglect of ordinary care.

(b) Encouraging railway subordinates to carry on all sorts of thefts and
pilferages as they know that-the owner of goods can never dis-
chgrge the burden of either proving ‘¢ wilful neglect ’* or theft by
railway servant nor can 119 claim-any thing so long as there is no
loss of a ‘‘ complete consignment ”’ or ‘‘ one or more complete.
packages forming part of a consignment.’’



126

The consequent loss to the mercantile community and also to the general
public by proportionate rise in prices the demoralisation of railway staff and
in their train of mercantile community have assumed such serious proportion
-as to arrest attention of all thinking and patriotic men. My Association submit
that there will be no effective check on these unless railway administrations are
«compelled to be more vigilant and watchful of the consignor’s interests by follow-
ing the policy of preventing them from limiting their liability by any agreements
which tend to lessen statutory care of goods required of them and which throw
the burden of proving the causes of loss, deterioration, destruection on the con-
signor to entitle him to hold the railway administration liable.

8. Coming to the question of Risk Notes at present in use, my Association
will compile its remarks to Risk Note Forms A, B and H, with which my
Association is mainly concerned.

ds regards Risk Note Form A.

This is intended to be used when articles tendered for carriage are either
already in bad condition or so defectively packed as to be liable to damage,
leakage or wastage in transit. There is not much to be said against the object
.and the form of this Risk Note. The object is that the railway administration
~ should not be held liable for loss whith is brought about by circumstances of the

-owners creation. But the whole trouble arises as to what should be taken as the
standard’' of ‘‘ bad condition’’ and ‘‘ defective packing.”” It has become a
-common practice with the railway staff to obtain such notes from merchants who
pass them out of sheer helplessness. There are no other carriers through whom
" ‘the goods could be sent and tne trader again cannot each time afford to be on
cross terms with the railway staff nor can he afford to allow his goods detained
and exposed to all sorts of risk at the railway yard till the matter is referred to
the District Traffic Superintendent and decided by the Inspector. This type of
risk note is obtained for even securcly packed cloth bales sent to the station
directly from the mills. Generally cloth bales are well packed with iron strips
to stand the handling in transit. = The risk note, moreover seems to have been
primarily intended for perishable and other fluid articles such as vegetables,
ghee, ete. Cloth is not likely to be ““ in bad condition *’ or ¢¢ liable to leakage or
wastage *’ by defective packing. It is liable to damage no doubt. My Associa-
tion therefore urge upon discontinuing altogether the use of Risk Note Form A, in
case of cloth, yarn and cotton bales, as the rigsk note was never intended for such
articles and ordinarily such bales are sufficiently well packed. This will remove
a source of constant harassment to cloth yarn and cotton merchants. My Asso-
ciation would futther urge the deletion of the words ‘¢ leakage ’’ and ¢* wastage ’
and the words at the end of the risk note ’” and for any loss arising from the
same *’ in all cases and where articles are fluids the words should be ‘¢ and for
-any loss arising from such leakage or wastage. In all other cases the Railway
Administration should be freed only from responsibility as to the conditions in
‘which the articles, which are in bad condition or defectively packed reach the
consignee. This risk note is a source of amount of loss to merchants due to
pilferages and thefts by the much-demoralised railway staff. A striet super-
vision and deterent punishment of the staff where cases of harassment are

moticed are also necessary to improve matters.
Risk Note Forms B and H.

The views of my Association as regards thesc have been generally stated
above. In these risk notes the proviso should be so worded as to show clearly
‘that what is intended to be excluded from the true ‘¢ wilful neglect ’’ is nothing
but an accident. It should be as follows :—

“ Provided the term ‘¢ wilful neglect ’’ shall not be held to include any
event or accident over which the railway administration had no
control or which could not be reasonably prevented by the railway
administration by taking proper precautions.”’

Accidental fires will come under the proviso, so also accidental robberies.
But where robberies are taking place very often, the defence of robbery should
not be open to the railway administration. .

Again at present the burden lies on the owner to prove that his case comes
within the exception. It is impossible in the very nature of thing for the owner
1o prove affirmatively ‘¢ wilful neglect ’’ or ‘¢ theft by *’ railway servant. The
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evidence (documentary as well as oral) whether it be of the railway police or
servant, is all with the railway administration. The journey is very long and
the goods are lying with the railway for days and days together. In these
circumstances, no merchant can ever hope to prove that his case falls within the
exceptions provided in the risk note. On the other hand, the railway administra-
tion has all the facility of proving absence of ‘¢ wilful neglect ’” or ‘¢ theft by ”’
its servants. The risk note should be therefore, so framed as to throw the burden
of proving absence of ¢ wilful neglect *’ or ** theft by ’’ its servants on the railway
administration. My Association would suggest the following phraseology :—
.......... Harmless and free from responsibility for any loss destruetion or
deterioration of or damage to the said consignment from any cause not due to
the wilful neglect of the railway administration or to the theft by or to the wilful
neglect of its servants, transport Agents................ consignment, provided
such wilful neglect or theft will be prima focie presumed to be' the cause of any
loss, destruction, ete., which may oceur and provided further the true ¢ wilful
neglect ’’ shall not be held to inelude......... ete., (as suggested above).

9. To sum up briefly my Association submits that :—

(a) As railways enjoy a monopoly of carrying trade without competition,
nothing should be done to lessen the standard of duty they owe to the public and
the standard of care they ought to take of goods as public carriers.

(b) Asrailways are already, by their very position, in a position to dominate
the individual trader, nothing should be done to increase that dominance to the
prejudice of the individual trader.

(¢) Even at present under the ordinary law railways do not undertake any
¢ risk’’ property so called. What is known as ‘‘Railway Risk’’ is really owner’s
risk. There should he, therefore, three kinds of agreements, viz, :—

(¢) Railway Risk.—Where railways in addition to the ordinary liability
as bailee also accept liability as insurers. A form of note should be
provided for this.

(¢2) Ordinary or Owner’s Risk, Class I.—Where the railways undertake
the ordinary statutory liability under section 72, Railway Act. No
form of risk is necessary for this.

(iti) Owner’s Risk, d.e., whero the present risk note forms B. and H. with
the modification suggested by my Association will be used.

(d) There should be different tariff rates for the above three kinds of agree-
ment. The present ordinary rate is too high. The present ¢¢ special reduced ’’
may be kept for what is described owner’s risk, Class I, above. That rate with an
addition for insuranec may be charged for railway risk properly so called, while
that rate should be substantially reduced for owner’s risk, Class II.

(e) The above will safeguard the interests of the trader without putting any
undue strain or disadvantage to the railway who will have to be on the alert for
exercising the care of goods, law expeects of them and for preventing thefts and
pilferages by its staff. The consequent saving to the merchants and to the
general tax-payers by reduction of prices will be substantial and it will also
effectively chieck the appalling demoralisation of the railway servants as a class.

(f) Risk Note A. should be done away with so far as cloth yarn and cotton
bales are concerned. In other cascs tne atelration and restriztions suggested
may be carried out.

(9) Risk Notes B and fI should be so framed as to cast the burden of proof
of absence of wilful neglect and theft by railway servants on the railway adminis-
tration. The proviso as to ¢ wilful neglect > not including fires, ete., should be
so amplified as to make it clear that only accidents are included in the proviso.
The suggestions arc submitted above in details.
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Letter No. 140, dated 11th July 1922.

From—B. XK. Ganupacyar, Esq., Chairman, Mysore Chamber of Commerce
Bangalore,

To—The Assistaut Searctary, Railway Beard, Simla.

In reply to your communication No. 505-T.-21, dated tlie 22nd May 1922,
inviting the opinion of this Chamber on the form, construction and apylication
in practice of the kailway Risk Notes in use at present, I am desired by my
Committee to submit the following remarks on the subject of your terms of
reference -

1. The Chamber is of opinion that it would b= conducive to the best
interests of both the General Public and the Railway Administration to do
away altogether with the present difference in rates in respect of goods, sent
by Owner’s Risk and Railway Risk respectively. As a matter of fact, the
Railway Administration does not in practice regulate its degree of care in
accordance with the difference in the rates leviel. Owing to the great differ-
ence between the two rates, the mercantile community are more or less obliged
to despatch the greater portion of their goeds at Owner’s Risk and not at
Railway Risk. The resuit is that the complete protection afforded to the
Railway Companies by the peculiar wording of the Owner’s Risk Notes is often
a direct incentive to the unscrupulous servants of the Railway Company to
tamper with impunity the articles consigned, to the serious detriment of the
consignor and consignee.

My Committee is therefore of opinion that there should be one uniform
and reasonable rate for the carriage of coods. If this suggestion is adopted,
there will be no need for any special Risk Note at all and the responsibility
of the Railway Administration for the loss, destruction or deterioration of
animals or goods delivered to it {for carriage by Railway will be as enacted
in Sub-section (1) of Section 72 of the Indian Railways Act.

Sub-section (2) of Section 72 will have to be in the above circumstances
repealed or otherwise modified.

In case, the above suggestion is not accepted, and i is thought advisable
for the present to merely modify the form and tenor of Owner’s Risk Notes
(B and H), my Committee is of opinion that the said Notes should be
altered as indicated in the following manner.

At present, the Railway Company is madc liable only in the case of loss of
a compléte consignment, and this too, when the lors is due to the wilful neglect
of the Railway Administration or totleft by or the wilful neglect of its

servants.

Tor loss, destruction, or deterioration or damage to the consignment from
any cause whatsoever except as sfated above, the Railway Company is not
liable. This is indeed a great hardship to the Comsignor, who has to suffer
under two serious disabilities. Oune is that the entire onus of proof in a matter
the facts relating to which are particularly within the knowledge of the
Railway Administration is made to rest on the Consignor. The case law on
the subject shows that there is hardly any case in which this onus was or could
be satisfactorily discharged and consequently the Railway Company, though
really at fault, always escapes liability thus leading to perversion of justice
and fair play.

Secondly, there is no provison for the grant of compensation (a) in cases
of destruction, deterioration or damage eitlier in whole or in part and (4) in
cases of partial loss. It is therefore absolutely necessary to increase the rights
and privileges of the Consignor by a suitable alteration of the present form of
the Owner’s Risk Note forms (R and H). In the opinion of the Chamber a
Risk Note of the form enclosed® here-

*Serial No, 100, . . . . . o
with will Dbe the minimum revision

urgently called for.

My Committee also desire me to submit that when once the plaintiff has
oroved the loss, destruction, deteriovation or damage cither in whole or in part
{0 his goods, and the circumstances of the case warrant and justify the inference
of negligence or crime on the part of the Railway Administration, the burden
of proof must shift to the defendant Company and unless the presumption of
negligence or crime is successfully and completely rebutted, the Railway
Company must be made liable.
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tesioedOCIstROR IO .ODSTATiONI serial Noi 101.
P PN 1922,
FORM.
WHEREAS the consignment af......cco.oveeiiiineiiiiiiin i,
tendered by me—us, per Forwarding Order No...................... of this date for
despatch by the Railway Company, Limited, or their transport agents or carriers
£0......... ... e0e... Station, as for which I—we have received Railway Receipt
No...........cev.r...0of the same date, is charged at a special reduced rate of
Rsicceveeneennn.. . instead of at the Ordinary Tariff rate of Rs.............charge-

able for such consignment, I—~we the undersigned, do, in consideration of such
lower charge, agree and undertake to hold the said Railway Company and all
other Railway Administrations working in connection therewith; and also all
other transport agents or carriers employed by them, respectively, over whose
Railways or by or through whose transport Agency or Agencies the said goods or
animals may be carried in transit from....... e Station to..e....coviiinenis
Station harmless and free from all responsibility for any loss, destruction or
deterioration or damage either in whole or in part is due to the neglect of the
Raslway Administration or theft by or neglect of its servants, transport agents
or carriers employed by them before, during and after transit over the said
Railway or other Railway lines working in connection therewith or by any other
transport agency or agencies employed by them respectively for the carriage
of the whole or any part of the said consignment, provided the term * neglect ™
be not held to include fire or any other act of God or Vis Major and also
provided ““regligence” or * theft  meed not be actually proved but may be
inferred from the circumstances of the case.

Letter No. T.-1682, dated Caleutta, the 14th July 1922, Serial No, 102,

From~Mzssrs. TurNer, MorrisoN AxD CompsaNy, Limited, Managing Agents, the
Shalimar Tar Distillery and Waterproof Manufacturing Company, Limited,

To—The Secretary to the Government of India, Railway Department (Railway
Board), Simla,

We have to requesf you to place the following remarks on the subject of Messrs. Turner
Risk Notes for despatches made in tank wagons, before the Risk Note Jorrison &g:i:
Committee. This Company receives its supplies of tar in tank wagons belong- cutta.

ing to the East Indian Railway and Bengal Nagpur Railway.

In the case of despatches in tank wagons, the Railway supplies the package,
in which the goods are sent, and the goods are not in the ordinary sense liable
to damage, but only to loss through accident fo the wagon or five, yet the
Railways repudiate Liability for loss in transit of tar sent at Owner’s Risk
unless a complete wagon load is lost. The wagons are locked or otherwise so
fastened that pilferage is impossible.

We suggest that a separate form of risk note should be-applicable to goods
despatched in tank wagons. :

Letter No. T.-538, dated Bombay, the }$th June 1922. Serial No. 103,
Frome=J. K. MenTa, Esq., M.A., Secrctary, Indian Merchants’ Chamber and Bureau,
‘To—The Secretary, Railway Board, Railway Risk Notes Committee, Simla.

In continuation of my letter No.T.-505 of the 2nd instant, (Serial No. §9), llvildi&hna ts*
I am directed to send to you herewith an original form of Railway Receipt Chamber and
(Serial No. 105), asit is in force on Midland Railway in England. My gureg-n.
Committes are informed that this form . of note is not considered as satis-" o o
factory by the majority of traders in the United Kingdom. I am also en-
closing a copy of the Standard terms and conditions of carriage which are -being

submitted by the Railway Companies to the Railway Rates Tribunal (Serial No,
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104). In the opinion of the traders, however, these proposals are unsatisfactory
and Mr. J. H. Balfour Browne, K.C., submitted a new clause (Serial No. 103)
before the Rates Advisory Committee on the 20th May 1920. It will be
observed that in this clause emphasis is laid upon the suggestion that « it shall
lic upon the Company to prove that the same (loss) was not caused by such
theft or pilferage, cte.,” and that “ where loss arises from the act of God or the
inherent vice or natural deterioration of the goods, the Company should prove
that they bave used all reasonable foresight and care, ete.” My Committee had
asked for all this literature from England and I am sending it on to you in the
hope that it might be useful in the solution of the question which is at present
being considered.

Association of British Chambers of Commerce.

OWNER’S RISK AND COMPANY’S RISK.

Clauses proposed by Mr. J. H. Balfour Browne, K.C., at the Enquiry
before the Rates Advisory Committee into the General Revisicn
of Railway Rates and charges, 20th May 1920.

Owner's Risk Clause.

Where a railway company, either alone or jointly with any other railway
company, undertake to carry, convey and deliver by railway, or by railway
and canal or road, any goods at a rate of less amount than the ordinary
or company’s risk rate, in consideration of the company or any other company
or person over whose railway canal such goods may pass being relieved by.
any of their liabilities as carriers or conveyors of such goods, it shall not be
lawful for the company by meaps of any conditions contained in a special
contract for the carriage, conveyance and delivery of the goods, or any public
or other notice, or otherwise, to relieve the company or any such other company
or person of liability for loss arising from theft or pilferage by the servants
of the company or others, or their wilful misconduct, or the failure or neglect
of the company or any such other company or person to carry or convey and
deliver the goods with all reasonable care and expedition : but the company,
and in respect of the carriage or'conveyaunce and delivery of the goods over
any part of their railway or canal, each such other company or person, shall
remain liable for such loss : and where any loss arises it shall lie upon the
company to prove that the same was not caused by such theft or pilferage,
misconduct, or failure or neglect as aforesaid.

The term * coods® in this clause includes merchandise, minerals and
animals, and all other articles and things of every description.

Campany’s Risk Clause.

Where a railway company, either alone or jointly with any other railway
company, in consideration of the payment of an ordinary or company’s risk
rate, undertake to carry or convey by railway, or by railway and canal or
road, any goods, the company shall be deemed to be insurers of, and shall be
liable for the loss, however, caused, of the whole or any part of, or any injury
done to such goods in the receiving, forwarding, and delivering therecof, and
for any and every other loss or injury arising directly out of such receiving, for-
warding and delivery which the owner of such goods may sustain, excepting
only such loss or injury as may arise from the act of God or the King’s
enemies, or the inherent vice or natural deterioration of such goods.

Provided that where loss arises from the act of God or the inherent vice
or natural deterioration of the goods, and the company have failed to prove
that they have used all reasonable foresight and care by the exercise whereof
such loss could have been prevented, the company shall not be relieved from
liability for such loss by reason of the occasion thereof.

The term ¢ goods "’ in this clause includes merchandise, minerals and
animals, and all other articles and things of every description.

Note.—The above clause is submitted supjecb to the Carriers Act, 1830, being amendad so ns to remove ambiguities
and bring it in accordance with modern requirements. The clause is intended to iwrpose upon the company the liability

of a common carrier for loss or damage, sud also liability for every other loss or injury which the owcer of the goods
may directly suffcr, e g., lose from misdelivery or detention.
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Serial No. 105.
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Letter No. 38, dated 27th June 1923, Serial No. 108.

From—The Honorary Secretary, the Centrsl Provinces and Berar Mining Asso-
clation,

To—The Assistant Secretary, Railwéy Board, Simla.

T am obliged for your letter No. 505-T.-21, dated the 220d May 1922 and TheCentral |
in reply, have the honovr to state” that as the consignee has no facility for Berar
obtaining proof in a claim of compensation arising out of the loss of goods Assoclation. .
entrusted to a Railway for carriage the association is of opinion that the onus

of proof should lie with the Railway Company.

Letter dated the 25th July 1922, Serial No, 107,
From—The Indian Piece Goods Association,

To—The Chairman, The Railway Risk Note Revision Committee.

In continuation of our printed representation,* dated the 20th May last, Indian Piece
and with reference to the remavks of the gg;d%‘ﬁ::"t‘:‘:
‘Railway deputation that waited on the

Committee in Simla last month, we Iég to make the following further obser=

vations :—

#3erial No. 71.

(1) The Railway deputation made a proud statement that there were as
many dishonest merchants as dishonest railway servants. This may or may
not be so but the point is that the Railways have got to show that dishonest
merchants have put in false claims in the past and tried to make or did make
money out of railways which they (merchants) did not lose through them
(railways). On the other hand the merchants have proved that they have
lost total or part consignments while in railway transit and recovered no com-
pensation from the railways forsuch losses. In the case of our Association we
submitted a list showing a few of the specific instances and almost every Asso-
ciation or a great majority of the merchants can given similar specific
instances. So that the merchants’ side of the case that they suffered and do
suffer losses in respect of goo’s entrusted {o railways is proved whereas the
railway side of the case that there are dishonest merchants remains to be
‘proved.

(2) As to the onus of proof, in reply to the statement that if the mer-
chants asked of the railways, every information would be yiven to them we
beg to say that this is not done so far and we Wwill proceed to demonstrate
this :—

(@) In a letter, dated 21st December 1921, one of tho merchants
_ wrote to the Eastern Bengal Railway's Traific Manager as
follows : — :

““ We shall be highly obliged if you will kindly give us the full
particulars as to how the loss occurred, on what date, at which
station together with the number of wagon from which the
same was detected.”

Now we would request the Risk Note Revision Committee to take particular
notice of the reply that the said railway Traffic Manager gave in his letter
No. C.G.A.-1724-21-D., dated 10th January 192’ : —

“ The information asked for is immaterial to you as consignee.”

And yet the onus of proof, of when the loss occurred, lies on the consignee.
Will the railways say how the consignee can prove that there was or was not
negligence on the part of the railways when simple information, like that
asked for above, is denied to them ?

(0) In reply to a similar inquiry made of the East Indian Railway’s
Claim Superintendent by the same wmerchant, he received the
following reply. (7ide his letter No, C.K..1180—21 of 16th
January 1922.) _



134

“ T have already informed you-that the railway company is protected
from the loss in this case in terms of the risk note held in this
case and I regret I cannot furnish you with- any other parti-
culars.”

It is quite clear from the above reply that the merchants do not get any
information from the railways. All that was asked of the East Indian Rail-
wey was where and how the loss occurred and the number of wagon from
which the loss was detected. But because the rtailway compavy held a risk
note they refused to furnish the consignee with any particulars. This is the
way the merchants are treated when they ask the railways for simple informa-
tion in respect of goods which the railways took over as carriers, receiv-
ed frejght thereon and lost, and yet the railway reprcsentatives leave such a
bold statement before the Risk Note Revision Committee that merchants arc or
can be given every particulars in respect of losses.

(c) As to police reports, it is impossible for the merchants to get a copy,
and the information that railways give is very vague. Asan
instance we would quote the following from a letter No. C.-6033
-<21 of 1st December 1921 from the Traffic Manager of the
East Indian Railway. The railways deliberately refuse to furnish
the merchants with a copy of the police report and yet the rail-
way is public property and the railway police is maintained out
of public rever.ue (some of which is the revenue of railways
worked by the Indian Government and the balance is part and
parcel of Government expenditure of administration which is also
public expenditure out of public revenue).

“ 1 heg to say that the loss was due to a running train theft north
of Burdwan and though the police made inquiries they have
failed to detect the culprits.. I tm sorry T am unable to send
you a copy of the police report which is a confidential docu-
ment.”’

If the said Railway Traflic Manager was correct in his statemenct that
“ the police made inquiries and failed to detect the culprits ” there can be
nothing confidential in the police report and the very fact, that the railway
Traffic Manager does not dare to give the merchants copy of the police report,
goes to show that there must be something in the police report which the
railways do not want the merchants to sece and yet it is expected that the
merchants must prove that the loss occurred through the negligence of the
railway administration or its servantsior was due to theft by railway servants.
Seeing that the railways decline to give simple particulars to consignees and
do not give them copies of the police reports, the only fair course open is that
instead of the onus of proof lying on the consignees the railways should be
required to prove that tie loss was not due to their negligence or theft by
their servanis. Even in Robertson’s veport on railway administration the
recommendation was that the onus of proof will lie on railways.

3. Weshall place before the Railway Risk Note Revision Committee ancther
case which will show how the merchants are made to suffer at the hands of
the railways. Railways after having obtained a risk note deliberately recover
charges at railway risk rates before the merchants see the goods (for they have
to deposit railway freight with railways before they receive the goods) on the
plea that although a risk note was taken the goods were carried at the risk of
the railways and then when on inspecting the goods the merchants find that
there has been loss the railways at once turn round and say that the railways
are protected by risk notes. And takes months befovre the merchants can
recover even the difference between the railway risk and owner’s risk rates from
the railways, although the railways recover freight from the merchants at
railway risk, they take a risk note and refuse to pay any claim for compensa-
tion. In respect of one consignment of piecc-goods booked in June 1919 from
Asarva to Bara Bazar, risk note was taken at the despatching station but
freight was realised at the destination at the railway risk rate on the ground
that the goods were carried at railway risk but when the merchants found
the loss the railways turned round and said they were protected by risk note,
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and then when the merchants insisted that freight had been reanseu a. the
railway risk rate, the railways corresponded amungst themselves for months
-and after great trouble they passed order for the refund of difference in June
1922, i.e., after three years. - -(The amount of the said refund order has not yet
been received.) ‘

‘We would not now say any more, as we have dealt with the merchants side
of the case very fully in our printed statement and placed there aforesaid facts
hefore the committee and the public to enable them to judge how the railways
.can reconcile their statements made before the committee in Simla with the
facts herein disclosed. '

No. 189, dated tbe 23rd August, 1922. Serial No, 108,

From—Sir M. C. T. Mureia Cuerry, President, Southern India Chamber of Com-
meroe,
To—The Seoretary, Railway Board, Simla.
With reference to your letter No. 905-T.-21, dated the 22nd May 1922, Southern Indis
regarding the subject matter of the reference to the Railway Risk Notes Com- QGonmber  of
mittee, I am to state the views of my Committee as.under : — ‘

(1) My Committee are disposed to place in the forefront the need for
reversing the principle of throwing the onus of proof on the
cotsignor in a claim for compensation arising out of the loss of
goods entrusted to a Railway Administration. They are con-
vinced that this principle has been the cause of the greatest
hardship to the mercantile community till now, and unless this
so-called principle is going to be abandoned, there can possibly be
no improvement in the present deplorable state of affairs.

(2) My Committee are for retaining the distinction that is now observed
between a *“special reduced ” and an “ordinary ” rate for goods ;
and while they are of opinion that in pursnance of the recom-
mendations of the Acworth Committee, a full investigation should
be made as to the articles for which ‘“owner’s risk” rates and
“ Railway risk ”’ rates should he quoted; and also as to the
difference in quantum between the two rates, ‘corresponding to
the difference in the liability imposed on the Railway under-
taking ; they urge that the Railway should, as till now, he asked
to quote the two different rates in their tariff.

(3) My Committee consider thatthe liability of the Railway Administra-
" tions in respect of goods entrusted to them for carriage, though
governed legally by the provisions of Section 72 (1) of the Indian
Railway Act, 1890, the several Risk Note forms approved by the
Governor-General in Council are so worded and so interpreted by
the Railway Administrations as to afford the maximum scope
for evasions op the part of the Railway Companies of their just
liability to the owners of goods entrusted to them. My Com-
mittee would, therefore, recommend that the words ‘¢ for the loss
of a complete consignment or of one or more complete passages
forming part of a consigoment” in the Risk Note forms should
be dropped. This clause has been fruitful of the most mischjevous
consequences to consignors of goods by reason of extensive and
serious malpractices on the part of those handling such goods, on
behalf of the Railway. '

(4) My Committee also urge that the words “ mbbery from a running
train’’ have been so interpreted as to include almost every loss
of goods during transit, including ordinary theft, even by Railway
servantsT They would, therefore, urge that the significance of
these words should be exactly defined.

I regret the delay in our reply to this reference which was unavoidable
NOTE.~The Committee also received representations from a number of private firms and

individuals both Indian and European. These they have not thought it necese
sary to print.
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RISK NOTE FORM A.

CApproved by the Governor-General in Council under Section 72 (2) (b) of the
Indian Railways Act, IX of 1899.]

(To be used when articles are tendered for carriage which are either
already in bad condition or so defectively packed as to be liable to damage,
-leakage, or wastage in transit.)

STATION,

192
WHEREAS the consignment of tendered by %:
as per forwarding order No. ____ ___of this date for despatch by the _Rail-
way Administration or their transport agents or carriers to . __station,
and for which —;I,e have received Railway receipt No._ . _of same date, is

in bad condition *2 liable to damage, leakage, or wastage in transit as

follows :—

%e, the undersigned,‘do hereby agree and undertake to hold the said
Railway Administration and all other Railway Administrations working in
connection therewith, and also all other transport agents or carriers employed
by‘them, respectively, over whose Railways or by or through whose transport
agency or agencies the said goods may he carried in transit from
station to__ station harmiess and free from all respounsibi-
lity for the coundition in which the aforesaid goods may be delivered to the
consignec at destination and for any lass arising from the same.

WITNESS. Signature of sender .. . _ . ____
(Signature) Father’s name
Rank or i
(Residence) Caste Age
WITNESS.
(Signature) , Profession

(Residence) ' Residence




137
RISK NOTE FORM B.

[4pproved by the Governor-General in Council under Section 72 (2) (b) of the
Indian Railways Act, IX of 1890.]

(To be used whea the sender elects to-despitch ata * special reduced’ or
“ owner’s risk  rate arficles or animals for which an alternative « ordinary”’ or
¢ Risk acceptance * rate is quoted in the Tariff.)

STATION,.

192 .

WHEREAS the consignment of tendered by ==, as.
per forwarding order No._______of this date, for despatch by the
Railway Administration or their transport agents or carriers to

station, and for which -wl—e have received Railway Receipt No. of same
date, is charged at a special reduced rate instead of at the ordinary tariff rate-
chargeable for such consignment, TL" the undersigned do, in consideration of

such lower charge, agree and undertake to hold the said Railway Administra-
tion and all other Railway Administrations working in conuection therewith,
and also all other transport agents or carriers employed by them respectively,
over whose Railways or by or through whose transport agency or agencies the
said goods or animals may be carried in transit from station
to station, harmless and free from all .responsibility for
any loss, destruction or deterioration of, or damage to, the said consignment,.
from any cause whatever except for the loss of a complete consignment or of
one oy more complete packages forming part of a consignment due either to the-
wilful neglect of the Railway Administration or to theft by or to the wilful
negleot of its servants, transport agents or carriers employed by them before,
during and after transif over the said Railway or other Railway lines working
ir connection therewith or by any other transport agency or agencies employ-
ed by them, respectively, for the carriage of the whole or any g&rt of the said
consignment ;: provided the term “ wilful neglect ” be not held to include fire,
robbery from a running train or any other unforeseen event or acoident.

WITNESS. Signature of sender
(Signature) Father's name
Rank or
(Residence) { Caste Age
WiTNESS.
Signature) R Profession

(Residence) Residence
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RISK NOTE FORM C.

—_—

{Adpproved by the Governor-General in Council under Section 72 (2) (b) of the
Indian Railways Act, I1.X of 18°0.)

(To be used when, at sender’s request, open wagons, carts or boats are used
for the conveyance of goods liable to damage when so carried and which, under
other circumstinecs, would be carried in covered wagons, carts or boats.)

-~ STATION.

192
W HERBAS the consignmeat of : .~ . —tendered
by = as per forwarding order No._______of this date, for despatch by
the Railway Administration or their  transport agents or carriers
to_________station, and for which—‘—vle— have received Railway Receipt

- . m .
No. of same date, 1s at —m%- request loaded in open wagons, carts or

) o I .
boats, to be so carried to destination, _—, the undersigned, do hereby agree and

undertake to hold the said Railway Administration and all other Railway
Administrations working in conuvection therewith, and also all other transport
agents or carriers employed by them, respectively, over whose Railways or by
or through whose transport agency or agencies the said goods may be carried
in trausit from station to
station, harmless and free from all responsibility for auy destruction or deterio-
ration of, or damage to, the said consignment which may arise by reason of the
consiznment being conveyed in open wagons, carts or boats during transit
over the said Railway or other Railways working in connection therewith or
during transit by any other transport agcucy or-agenocies employed by them,
respectively.

WITNESS, Signature of sender _
(Signature) s Father’s name
Rank or{
(Residence). . _ _ . _ .. . _ Caste i Age
WITNESS.
{Siguature) - Profession __ S

{Residence) : ) Residence
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RISK NOTE FORM D.

[Approved by tie Governor-General in Council under Section 72 (2) (b) of the
Indian Railways Act, IX of 1850.]

(To be used when the sender elects to despatch at a ‘“special reduesi” or
“ owner’s risk ” rate dangerous, explosive or combustible articles for which an
alternative * ordinary ” or ¢ Risk acceptance rate is quoted in the Tariff,)

- STATION.

192 .

‘WHEREAS the consignment of
~ tendered by %:l, as per forwarding order No. of this date, for
despatch by the Railway Administration or their transport agents or carriers to
station, and for which - have received Railway Reoeipt

) we ) i .
No. of same date, is charged ata special reduced rate instead

1
at the ordinary tariff rate chargeable for such consignment,~= the undersigned,

do in consideration of such lower charge, agree and undertake to hold the said
Railway Administration and all other Railway administrations working in con-
nection therewith and also all other transport agents or carriers employed by
them, respectively, over whose Railways or by or through whose transport
agency or agencies the said goods may be carried in transit from
station to station, barmless and free from all responsibility for
any, loss, destruction or deterioration of, or damage to, the said consignment from
any cause whatever except for the loss of a complete consignment or of one or
more complete packages forminy part of a consignment due cither to the wilful
negleet of the Railway Administration or fo theft by or to the wilfulwx}ﬁglect
of its servants, transport agents or carriers employed by them before, during and
after transit over the said Railway or other Kailway. lines working in connection
therewith, or by any other transport agency or agencies employed by them,
respectively, for ecarriage of the whole or any part of the said consignment
provided the term, “wilful neglect”’ be not held to include fire, robbery from a
running train or any other unforeseen event or accident.

“I,—e further agree to accept responsibility for any consequences to the
property of the aforesaid Railway Administration(s) and of their transport
agents and carriers or to the property of other persons that may be in the
course of conveyance which may be caused by the explosion of, or otherwise, by
the said consignment and that all risk and responsibility whether to the Rail-
way Administration or their transport agents and carriers, to their servants
or to others, remain solely and entirely with =—.

Sigpature cf sender

(Address) - - — — -

WiTNEss.
(Signature) i
(Address)

WiIrNESS.
(Signature)
(Address)

Note,~The above form is, for the convenience of the %ublic, translated into the vernacular on the reverse,
but the form in English is the authoritative form, and the

{ in | : ailway Administration accepts no responsibility for
the correctness of the vernacular trenslation,
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RISK NOTE FORM E.

Ldpproved by the Governor-General in Council under Section 72 (2) (b) of the
Indian Railways Act, IX of 1890.]

(To be used when booking elephants or horses of a declared value esceeding
Rs. 500 a head ; mules, camels or horned cattle, Ks. 50 a head ; donkeys, sheep,
goats, dogs, or other animals, Rs. 10 a head ; without payment of the percentage
on value authorised in Section 73 of Act IX of 1890, as amended by Section 4 of
Act IX of 1896.)

STATION,

192 .

WHEREAS [, the undersigned, have tendered tothe ___ Railway Ad-
ministration for despatch to station the animal(s) mentioned below,

for which L have received Railway ticket No. of this date ;

And whereas - have paid to the snid Railway Administration only their
ordinary freight charge without any extra charge for insurance ;

And whereas the said Railway Administration for such ordinary freight
charged holds itself responsible for proved damages to (each of) the said
animal(s) caused by neglect or misconduct of its servants to the extent of the
value mientiored below

And whereas the said Railway Administration has notifiel that it will
not be liable for damage or loss arising from freight or restiveness, or delay
not caused by the negligence or misconduct of its servants, and such condi-
tion is accepted by =°;

<, the undersigned, do, in eonsideration of the foregoing terms and
conditions, hereby agrec and undertakc that the respounsibility of the said
Railway Adminisiration and all- ctlier Railway Administrations working
in connection therewith, and also all other fransport agents or carriers
employed by them, respectively, over whose Railways or by cr through
whose transpert agency or agencies the said animal (s) may be carried in
transit from ‘ stationto. . ____ station, for the loss, destruc-
tion or detcrioration of, or damage of (each of) the said animal(s) shall not
exceed the value mentioned below :—

Animals. Animals. |
Value
“| Value of each.
No. Description. of each. | No. Description.
Rs. | Rs.
Elephants , K00 l) Dounkeys 10
Horses 500 Sheep . 10
Mules . 50 Goats I] 10
Camels 50 D..gs . 10
. |
Horned cattle ... i0 Other animals ... | 10
i
WirnNess. Signature of sender
(Signature)
Father’s name
(Residence) Rank or
Caste . _ Age o
WITNESS _
(Signature) Profession o
(Residence) » Residence

N.B.—(1) The words in stalics should be scored out by the booking clerk when only ore animal is sent.
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RISK NOTE FORM F.

[4pproved by the Governor-General in Council under Section 72 (2) (b) of
the Indian Railways Act, IX of 1890.]

. (To be used when booking horses, mules and ponies tendered for despatch.
in cattle-trucks or horse-wagons instead of in horse-boxes.)

STATION.

— N 192

WHEREAS the consignment of -
tendered by 2°, as per forwarding order No._. of this date for despatch
by the __Railway  Administration to station, and f{or
which & have received Railway Receipt No. of same date,
is at ™ request and in consideration of the payment by 2= of cattle-truck or
horse-wagon rate in leu of horse-box rate, loaded in cattlestrucks or horse-
wagons instead of horse-boxes to be so carried to destination ;

And whereas the said Railway Administration has notificd that it will
not be liablz for damage or loss arising from freight or restiveness or delay not
caused by the negligence or misconduct of its servants and such condition is
accepted by Z=.

=, the undersigned, do hereby agree and undertake to hold the said Rail-
way Administration and all ether Railway Administrations working in connec-
tion therewith, over whose Railways the said animal(s) may be carried in.
transit from station to station, harmless and free from
all responsibility in excess of Rs. 50 (per head) for any loss, destruction or
deterioration of, or damage to, the said consignment during transit over the
said Railway or other Railways working in eonnection therewith.

. WiIrNEss.
(Signature) Signature of sender
Father’s name
(Residence) ______ Rankor
Caste Age
WITNESS.
Signature) Profession

(Residence) Residence
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RISK NOTE FORM G.

[ Approved by the Governor- General in Council under Section 72 (2) (b) of the
Indian Reilways Sct, IX of 1890.) :

(To be used as an alternative to Risk Note Form D, in the case of dangerous
.explosive or combustible articles, for which an alternative- ordinary” or  risk
‘acceptance”’ rate is quoted in the Tariff, when the sender desires to enter into

a general agreement instead of executing a separate risk note for each con-
gignment.)

STATION.

192

WHEREAS all consignments of

for which the Railway Administration quotes both owner’s risk or special re-
duced ratesand Railway risk or ordinary rates are (unless % shall have entered
into a special contract in relation to any particular consignment) despatched
by ¢ at (ZL) own risk and are charged for by the said Railway Administration
at special reduced or owner's rigk rates, instead of at ordinary tariff or Railway
risk rates, % , the undersigned, in consideration of such counsignments being
.charged for at the special reduced or owner’s risk rates, do hereby agree and,
undertake to hold the said Railway Administration and all other Railway
* Administrations working in connection therewith, and also other transport
-agents or carriers employed by them, respectively, over whose Railways or
by or through whose transport agency or agencies the said consignment
-of ‘ may be carried in transit from station
to station, harmless-and frec from all responsibility for any loss,
destruction or deterioration of, or damage to, all or any such consignments
from any cause whatever, except for the loss of a complete consignment or of
one or more complete packages forming part of a consignment due cither tothe
wilful neglect of the Railway Administration or to theft by or to the wilful
neglect of its servants, transport agents or carriers employed by them before
during, and after transit over the said Railway or other Railway lines working
in connection therewith, or by any other transport agency or agencies employed
by them, respectively, for the carriage of the whole or any part of the said
consignments provided the term ““wilful neglect” be not held to include fire,
robbery from o running train or auy other unforeseen event or accident.

o further agree to accept responsibility for any consequences to the pro-
perty of the aforesaid Railway Administration(s) and of their transport agents
and carriers, or to the property of other persons that may.be in the course of
.gonveyance, which may be caused by the explosion of or otherwise, by all or
any of the said consignments, and that all risk and responsibility whetber to
the Railway Administration(s) or their transport agents and carriers, to their
servants or to others, remains solely and entirely with 2.

WITNESS.
(Signature)

(Residence)

WIZNESSs.
(Signature)

_ (Residence)
Signature of sender

Father’s name
Rank or Caste. _ Age .

Profession

Residence

Note—~The above form is, for the convenience of the public, trauslated into the vernacular on.t‘:hp reverse,
but the form in English is the authoritative form, and the Railway Administration accepts no responaibility for the
-correctness of the vernacular transiation.
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RISK NOTE FORM H.

{dpproved by the QGovernor-GQeneral in. Council under Section 72 (3) (b) of the
Indian Raslways Act, IX of 1850.]

(To be used as an alternative to Risk Note Form B, when a sender desires
to enter into a general agreement instead of executing & separate Risk Note

for each consignment).
STATION.

192

—

WaEREas all consignments of goods or animals for which the
Railway Adwministration quotes both owner’s risk or special reduced rates and

Railway risk or ordinary rates are (unless w% shall have entered into a special

contract in relation to any particular consignment) despatched by =>-'at =2
- -own risk and are charged for by the Railway Administration at spe-

cial reduced or owner’s risk rates instead of at ordinary Tariff or Railway
risk rates, %, the undersigned, in consideration of such consignments being

charged for at the special reduced or owner’s risk rates, do hereby agree and
qandertake to hold the Railway Administrations and all other

Railway Administrations working in connection therewith, and also all other
transport agents or carriers employed by them respectively, over whose
Railways or by or through whose transport agency or agencies the said goods

or animals may be carried in transit from station
to o station, harmless and free from all responsibility for any loss,
destruction, or deterioration of, or damage to, all or any of -such consignments
from any cause whatever except for the loss of a complete consignment or of
one or more complete packages forming part of a consignment due either to the
wilful neglect of the Railway Administration, or to the theft by or to the wilful
neglect of its servants, transport agents or oarriers employed by them before
during and after transit over the said Railway or other Railway lines working
in connection therewith or by any other transpost agency or agencies employed
by them, respectively, for carriage of the whole or any part of the said consign-’
ments : provided the term ‘ wilful neglect * be not held to include fire, robbery
from a running train or any unforeseen event or accident. '

WiITNEss.
(Signature) Signature of sender —_
Father’s name o
(Residence) Rank or{
Caste Age —_
WITNESS.
{Signature Profession -

{Residence) Residence —_—
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RISK NOTE FORM Y.

[ 4ppioved by the Governor-General in Council under Section 72 (2) (b) of the
Indian Railwayé Act, I1.X of 1890.]

(To be used as an-alternative to Risk No'e Form X, when the sender elects
to enter into a general agreement for a term not exceeding six months, for the
despatch of « excepted  articles specified in the second schedule to .the Indian
Railways Act, IX of 1890, when value exceeds one hundred rupees, without
payment of the percentage on value authorized in Section 75 of that Aet, in-
stead of executing a separate risk note for each consignment.)

e STATION..
. 192

, WHEREAS consignments  of _ tendered by 22, for

despatoh by the Railway Administration or their transport agents

or carriers are charged at the ordinary rates for carriage, and whereas - have
been required to pay or engage to pay, and elected not to pay or engage to pay,
a percentage on the value of the consignments by way of compensation for
increased risk, &, the undersigned, do therefore agree and undertake, exceptin
relation to any particular consignment for which X may have entered into a
special contract, to hold the said Railway Administration and all the other
Railway Administrations working in conneection therewith, and also all other
transport agents or carriers employed by them, respectively, over whose Rail-
ways or by or through whose transport agency or agencies the said goods may
be carried in transit, harmless and free from all responsibility for any loss,

-destruction or deterioration of, or damage to, the said consignments from any
cause whatever before, during and after transit over the said Railway, or other
Railway lines working in connection therewith or by any other transport agency
or agencies employed by them, respectively, for the carriage of the whole or any
part of the said consignments.

WITNESs. Signature of sender
(Signature)
Father’s name
(Residence) Rank or g
Caste Age
WirNEss.
(Signature) —--. .. Profession

{Residence).. —_ Residence I

L e et ——
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RISK NOTE FORM X

[dpproved by the Governor-General in Council under Section 72 (2) (b) of the
Indian Raibways Act, IX of 1890.]

(To be used when the sender eleots to despatch an * excepted ’’ article or
articles specified in the second schedule to the Indian Railways Act, IX
of 1690, whose value exceeds one hundred rupees without payment of the
percentage on value authorized in Section 75 of that Act.)

_STATION.
192
WHEREAS the consignment of » tendered by
= s per forwarding order No. of this date, for —despatch

by the Railway Administration ortheir transport agents or carriers to

station, and for Whic}l\“{; have received  Railway Receipt
No. of same date, is charged at the ordinary rates for
carriage, and whereas—fv; have been required to pay, and elected not to pay
a percentage on the value of the comsignment by way of compensation for
increased risk, —vl;; , the undersigned, do-therefore agree and undertake to
hold the said Railway Administration and all other Railway Administrations
working in connection therewith, and also all other transport agents or carriers
employed by them respectively, over whose Railways or by or through - whose

transport agency or agencies the said goods may be carried in transit from
station to _______ __station, harmless and free from all

responsibility for any loss, destruetion or deterioration of, or damage to, the said
consignment from any cause whatever before, during and after transit over the
said Railway, or other Railway lines working in connection therewith or by
any other transport agency or agencies employed by them, respectively, for the
carriage of the whole or any part of the said consignment.

‘WITNESS.
(Signature) Signature of sender.
Father’s name
(Residence) Rank or {
Caste Age
WIrNESs.
(Signature) Profession
(Residence) Residence.

187R B—6-—10-10-22—GCPS
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