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Statutory law relating to ownerskip and
control.

lsgfgislntive Despatch No. 22, dated 81st Ootober

Alienation of Government Lands and
Rights appertaining thereto.

By section 89 of the Government of
India Actof 1858 (21 and 22, Vict. c. 106)
all lands and property in the possession of
the Kast India Company became vested
in the Crown, and by section 40
the Secretary of State in Council, subject
to the concurrence of a majority of
votes at a meeting of the Council, was
empowered to sell and dispose of
property so held. By section 41 of the
same Act, expenditure of the revenue
of India, both in India and elsewhere,
was declared subject to the control of
the Secretary of State in Council, and no
grant or appropriation of any part of
such revenue, or of any property coming
into the possession of the Secretary of
State in Council by virtue of the Act,
can be made without the concurrence of
the Council.

2. Subsequently, by section 1 of the
Government of India Actof 1859 (22 and
23, Vict. ¢. 41) the Governor General in
Council, and any Local Government
within the limits of their respective juris-
dictions, subject to such provisions or
restrictions as the Secretary of State in
Council, with the concurrence of a
majority of votes at a meeting of the
Council, may from time to time preseribe,
were also “ empowered to sell and dispose
of all real and personal estate whatsoever
in India for the time being vested in Her
Majesty”’ by the Act of 1858.

3. These are the general statutory
provisions which govern the disposal of
lands the property of Government. No
rules or restrictions under the statute
of 1859 were laid down by the Secre-
tary of State till many years later. After
the Mutiny numerous grants of land
and confiscated properties were given as
rewards for services rendered and doubts
arose whether, under the terms of the
statutes, and in the absence of such
rules, the Indian Government had power
to make them without the previous
authority of the Secretary of State in
Council *. It was lield by the Secretary
of State that ¢ the power in question has
always been recognized by the Home
Government as existing in the Governor
General in Council, and with his previous
sanction in the Local Governments, but

* Similar doubts were subsequently raised by the Secre.
tary of State himself in connection with the case which
gave rise to the statutory rules referred to in paragraph 6,
{(Financial Proceedings, Sal. March 1888, Nos. 24 te 51.)
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subject in each case to the confirmation
of the Court of Directors, or now of the
Secretary of State in Council. This con-
firmation has in most cases been notified
in express terms, but it may occasionally
have happened that on the grants being
reported home they bave received only
tacit approbation.” He suggested, how-
ever, that it might be as well, in sanction.
ing such grants in future, to make them
subject to confirmation of the Secretary of
State in Council; but subsequently he
agreed that when grants were reported and
not objected to, it should be assumed that
the Government of India’s proceedings
had met with approval.

4. In 1862 the Secretary of Stateruled
that when grants were made with a
partial abatement or entire abandonment
of the government dues, they should, as
involving a surrender of “a portion of
the revenue of India ’ be subjected to the
same check as is applicable to the grant
of pensions or other charges on the
revenue of India, * There should*’ hesaid
“be no relinquishment of any portion of
the government revenue without previous
communication with the Home Govern-
ment, nor should any grants which involve
any loss of revenue, whether for a limited
term or in perpetuity, be made except
with the consent and approval of the
Secretary of State in Council, to whose
control the expenditure of the revenue
of India, both in India and elsewhere,
has expressly been made subject by enact-
ments of the Imperial Legislature.” And
he directed the Government of India not
to ‘“initiate any grants involving loss
of revenue, or hold out expectations of
such grants being made, without obtaining
the previous sanction of Her Majesty’s

Government”.

"~ b. The practice of specially reporting
grants of land to the Secretary of State
has long ceased, and save in cases of
exceptional importance, they are now
reported only in the record of the proceed-
ings of the Government of India. Buf
the prineiple formulated by the Becretary
of State for deaiing with alienations of
government lands and rights has been
repeatedly reaffirmed in subsequent orders
on the subject.

6. The desirability of prescribing rules
under the statute of 1859 was raised in
1887 by the Secretary of State in connec-
tion with a concession for water power
for working millsin which the interests of
Government had been insufficiently safe-
guarded, and as the result of along discus-
sion, the rules of 1894 quoted in Appendix
A, were prescribed. These rules limit the

Tegislative Despateh No. 21, dated 9th July

1862

Tke Statutory Rules.

Financial Resolution No. 933 Ex., dated 30th

contractual powers of the Government of Pebruary 1894.
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India and Local Governments in the
matter of *“ concessions, grants, leases and
contracts ’ made or entered into with
“any persen, firm, company, syndicate,
municipality or other public body” for
“mining, milling or any other industrial
or manufacturing purposes ’ or * for the
purpose of any railway, tramway, water
works or other undertaking of a like
nature”. Grants, etc., made under any
special legislative sanection, or for * ordi-
nary agricultural or settlement purposes ”
or under special rules issued or approved
by the Secretary of State in Council, are
expressly exempted from their operation ;
but otherwise they embrace all concessions,
grants or leases ““of land, of mineral or forest
rights, of rights to water power, or of
richt of way or other easement” or of any
privilege in respect of these rights and
properties for the purposes mentioned.

7. Under them the powers of the Gov-
ernment of India and Local Governments
respectively to sanction any concession,
grant, lease, or contract involving the
exeention or maintenance by Government
of works, are as follows :—

If the concession, By y
grant or con- Government ©  Local Govern-
tract of India, ments.

(1) contains an un-

conditional power

of revocation on

expiry  of six

months’ notice to

that effect and

ig intended to

endure for not

more than. . 10 years 5 years.
(2) and does not

impose an annual

liability in ex.

cess of . . R50,000 R5,000
(8) or a charge or

expenditure  or

liability to dama-

ges in excess of . Twelve lakhs. One lakh.
(4) or involve the

concession of pro-

perty or rights of

an estimated value

in exoess of . Twelve lakhs. One lakh,

8. Concessions, grants, etc., otherwise
within the powers of Local Governments,

‘require the sanction of the Government

of India if made toa joint stock company;
transfer and subletting to a company
are subject to the same sanction; other
transfers of interest require the approval

.of the authority which granted the con-

cession or contract.

9. Of State rights and properties to
which the foregoing statutory rules are
applicable only mineral and forest rights
and lands come within the scope of this
note, :

10. Cuncessions of mineral rights are
governed by special rules sanctioned by
the Secretary of State in 1899 and are
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therefore exempt from the statutory rules.
They contain the following conditions : —

(a) Llieen,s eti) t(s)egféﬁorf?hzorsu?g;:; alosf’ Ng.‘"g‘ﬁylzl.ld Mineral Proceedings, May 1899.
the land specified, may be
granted for one year, renew=
able for a similar period by
such persons, and under such
rules, as the Local Government
may prescribe.

(b) Licenses to prospect for minerals,
i.e., to mine and quarry, may
be granted by the Collector to
an applicant approved by the
Local Government, for one
year, renewable for two years.

(¢) There is mno limit to the area for
which exploring and prospect-
ing licenses may be given.
The latier does, while the
former does not, give a claim
to a mining lease in the area
prospected or explored.

(d) Mining leases (except for precious
stones) may be sanctioned by
the -Local Government for a
period of not more than 80
years, over an area which
varies according to the mnature
of the mineral from 2 square
miles (in the case of coal) to
1 square mile (in the case of
gold and silver) provided that
the total area held by the
lessee, or those in joint interest
with him, does not exceed 10
square miles. Mining leases
for precious stones require
the sanction of the Govern-
ment of India.

(¢) The Government of India may
vary tiie terms and increase
the area fixed by the rules,
provided that the total area
held by the lessee, or those in
joint interest with bim, does
not exceed 20 square miles.
They may also permit renewal
of a lease for a further term
not exceeding that of the
original lease.

11. It was proposed by the Government
of India that the power conceded to them
to vary the rules should be delegated to
Local Governments, but the Secretary of
State was of opinion that it should be
reserved to the Supreme Government
till experience had been gained of the
working of the rules,

12. No special rules have been framed
with the sauction of the Secretary of State
in respect of the grant of State forest

Despatoh No. 144, dated 8th July 1890,



Rules as to Forest Rights.

E.g.. the Indian Forest Act, VII of 1878,
section 26.

Circular N, 8 F., dated 21st May 1895,

Sales, leases and grants of land.

(@) For Agricultural purposes or Settlement.

5

rights. TUnder the Forest laws, no portion
of the area of a reserved forest can be
excluded from the reserve, which is a
necessary preliminary to the concession of
private proprletary rights therein, without
the sanction of the Government of India.

13. And by execvtive orders, special
grants of timber or forest produce, free or
at favourable rates, require the sanction of
the Government of India when they
exceed the following limits :—

(¢) For the construction of large
works of public utility such as
railways, tramways and the
like—R10,000.1

(0) To village communities, public
bodies, departments of Gove
ernment, or sections of the
community in their collective
capacity—=R1,000.

(¢) In other cases R500.

All concessions, of whatever value, made
under (@) for the construction of rail
ways or tramways must be reported at
once to the Government of India. The
Forest Department is treated as a quasi-
commercial department, and the Govern-
ment of India have laid down the prin-
ciple that grants of forest produce
should be governed by the same consider-
ations which would be applied if the
grants were made in money. The rules
do not, however, apply to forest conces-
sions in favour of villagers and agri-
culturists.*

14. In regardto leases and grants of
land two different classes of cases have to
be considered, viz .:—

(1) lands given for agricultural or
pastoral purposes, or for settle-
ment.

(2) lands given for public or guasi-
public purposes, or for services
to be performed, or for privafe
benefit.

15. Cases comingunder the first class
are, as already noted, expressly excluded
from the scope of the statutory rules. The
rules which deal with them will be found
collected in a publication entitled ** Rules
for the lease or sale of waste lands in
India’’ prepared at the instance of the
Secretary of State. They are too.
numerous to be summarized here but
they are broadly divisible as follows :—

I Those which permit of the occu-
pation of Governwent iand
on the ordinary terms as to
tenure and assessment in force
in the ZProvince for land
required for cultivation.

t The limit was raised from £5,000 to 10,000 in 1906.
(Circular No. 13 F,, dated 15th June 1906.)
* As to these see “Note on Forest Administration.”
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11, Those intended for the encourage-
ment of large capitalists,
European or Indian, in pro-
moting the cultivation of
important agricultural pro-
ducts,

I11. Exceptional rules for the re-
clamation or ecolonization of
particular tracts, or for the
settlement of special tribes or
classes of people.

16. Rulesof the first class are generally
made under the revenue laws of the Provin-
ce and unless they mvolve principles of as=
sessment they do not require the sanction

of the Government of India, exceptin the

case of Burma. In Burma all rulesfor the
disposal of government land are made
under the revenue laws, and the laws have
been so framed that they, and every
amendment of them must be submisted
for the sanction of the Government of
India. The case of Burma is separately
dealt with in Appendix C.

17. Rules of the second and third class,
with a few exceptions, are outside the
ordinary revenue law and derive their
force from special enactments* or from
the instrument of lease or grant under
which the Ilands are held. As they
generally deal with large schemes, or
important concessions and involve gues-
tions of policy they are submitted to the
Government of India for approval
Beyond the instruétions of 1873 referred
to in paragraph 48 there appear to be no
express orders of the Government of India
requiring Provincial rules for the disposal
of waste lands to be forwarded for their
previous sanction, and the practice is not
uniform. Submission may be necessary
under the revenue law in one case (e. g.,
Burma) while in another (e.g., Bombay)
the Local Government may be legally
competent to issue rules without higher
sanction. In the latter case, unless their
submission was demanded by executive
orders, or they modified accepted principles
or standing instructions, no previous
reference would be necessary. In other
cases the procedure is regulated by long
established practice. Modifications of
rules sanctioned by the Government of
India necessarily require the approval of
the same authority, and references may
thus arise on quite minor points. For
instance the Punjab waste land rules
sanctioned by the Government of India
empowered the Financial Commissioner
to grant leases of land irrigable from a

* See for example the Government Tenants (Punjab)
Act, 1IT of 1898 and the Government Oceupant (Sindh})
Act, I1I of 1899,

Proceedings, April 1897, Nos, 33 and 84



¥ile No. 398 of 1807.

Act XX of 1868.

Indian Forest Aot, VII of 1878, section 18.

{t} For non-agricultural purposes.

Proceedings, April 30th 1870, Nus. 5A to 8.

Proceedings, Angust 1872, Nos 22 to 26,

(}

canal up to 50 acres in each case, and the
Commissioner leases up to the same limit
of land not irrigable from a canal. The
Local Government desired to increase the
limits to 150 and 75 acres respectively,
and as this involved a change in the rules
the modification was referred to the
Government of India for sanction.

18. For the adjudication of claims pre=
ferred to waste land proposed to be sold or
otherwise dealt with on account of Gov-
ernment, a special Act was passed in 1863.
Under this Aect, when itis proposed to
dispose of any land as government pro-
perty, a notice of the fact is issued
allowing three months for objections. If
any claims or objections are received,
they are investigated and settled by the’
Collector, whose decision is appealable
to a specially constituted Court. A
similar procedure is followed under the
Forest laws in declaring land to be
government forest. Government and
private lands are now for the most part
surveyed and demarcated and the private
rights in the former (if any) ascertained
and recorded, but the Act of 1863 is still
employed when disputes arise as to the
government ownership of land which has
not been expressly declared by law or
otherwise to be the property of the State,
and which it is proposed to grant or
lease.

19. Grants of land for non-agricultural
purposes were not brought under general
restrictions till 1872. In 1870 an instance
came to the notice of the Government of
India in which a building site of high
value was granted for an educational ins-
titution without reference to them. The
attention of Local Governments was drawn
to the orders contained in the despatch of
1862 cited in paragraph 4 above, and they
were instructed that ¢ the sanction of the
Government of India should be obtained
to the alienation of all Government land,
whether actually paying revenue or not,
except grants of waste land made under
the approved rules.” These orders proved
unnecessarily wide in their scope, and
restrictive in their effect, and immediately
resulted in the transmission to the Govern-
ment of India for sanction of numerous
proposals for the disposal of small patches
of crown land, escheated properties and
the like, which it had been customary for
the Jocal authorities to dispose of. More
definite and detailed instructions were
therefore issued in a resolution dated the
6th February 1872 which will be found
in extenso in Appendix B.
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20, Briefly stated these orders require
that the previous sanction of the Govern-
ment of India should be obtained to—

I.—The sale of land—

(@) if sold for full value, when the
estimated value exceeds . . 10,000
(6) when sold for a public purpose on
favourable terms, if the price
recovered is less than half the
full value, and in all cases in
which the full value exceeds . 1,000
{c) in all cases of sale for less than
full value to individuals for
their private benefit.*

R

I1.—The gift or grant of land—

(d) for the purposes of a site for the
construction at the cost of local
or municipal funds of a Gov-
ernment school, hospital, dis-
pensary or other public work,
if the value exceeds . .

(e} for any other public purpose, or to
8 private individual for services
to be performed to the State, if
the value exceeds . . .

(/) for services to be performed to the
community, if the value exceeds

(9) in all cases of grants to indivi-
duals for their private benefit
irrespective of any services to
be performed.

8,000

500
100

21. Anannual return is submitted to the
Government of India by each Local Gov-
ernment showing in detail the sales or
grants made under these instructions.

22. It will be apparent that in regard to
the cases with which it deals, the resolution
of 1872 considerably restricts the statu-
tory powers of Local Governments in the
disposal of government lands, and also
their powers under the statutory rules in
respect of grants of land connected with
industrial or manufacturing purposes.

A discussion of this point which took
place in 1897 elicited the following ex-
pression of the views of the Government
of India. ‘It is true that by the statute
referred to, Local Governments are legally
competent to dispose of crown lands,
subject only to the restrictions imposed by
the statutory rules which were published
with resolution No. 923, dated 20th Feb-
ruary 1894 in the Department of Finance
and Commerce. But legal competence
does not necessarily carry with it discre-
tionary power, which latter is regulated by
the rules and orders of the Government of
India. Apart from the general power of
control enjoyed by the Supreme Govern-
ment, it is clear from the provisions of the
statute itself that such regulation is con-

*This condition was added by a subsequent rgsolution
No. 1—645.655, dated 31st August 1877.

Proceedings, August 1876, Nos, 19 and 20.
Proceedings, February 1879, Nes, 5 and 6.
Proceedings, October 1896, No. 33.
Proceedings, March 1903, Nes., 7 to 9.

Proceedings, November 1897, Nos. 7 and 8,



Proeeedings, August 1872, No. 11.

Prcceedings, Denember 1879, Nos. 56 to B8.

Proceedings, July 1898, Nos. 31 to 43.

Regolution No. 5—~329-340, dated 20th June
1887, )
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templated ; since the statute deelares both
the Supreme and the Local Governments
to be legally competent to dispose of the
property of the State, so that, as far as its
provisions go, it would be possible for the
same piece of land to be granted to two
different individuals by these two author-
ities respectively.”

23. The application and scope of the
orders of 1872 are subject to various excep-
tions and interpretations. The resolution
itself lays down that they do not apply to
waste lands leased or granted under the
special waste land rules, to service grants
under special rules sanctioned by the Gov-
ernment of India, or to government lands
which under competent authority have
been constituted the property of a muni-
cipality or other local body. “ Competent,
authority *’ is nowhere defined, and the
resolution leaves it to the Local Govern-
ments to “satisfy themselves that the
lands in question have been transferred
under proper authority” and adds * this
baving been ascertained, the sanction of
the Local Government or Administration
will bo sufficient for the disposal of the
lands.”

24. On a reference from Coorg it was
held that the orders applied to unas-
sessed land granted as building sites to
villagers, but did not apply to assessed land
given for the same purpose. This ruling
however does not appear to have been
made general, |

25. “The resolution of February 1872
it 'was explained in 1879, “does not
relate to assignments of land revenue, but
exclusively to alienations of the proprietary
rights in land which belong to Govern-
ment,” .

26. In 1898, it was laid down that * no
alienation or assignment of land revenue
can be made under the terms of Govern-
ment of India resolution No. 1, dated
the 6th Febroary 1872. That resolution
relates to the alienation of land alone and
does not deal with land revenue. If any
land alienated under its provisions (whe-
ther by sale or by gift or grant) is
ordinarily assessable to land revenue, it
must be alienated subject to the payment
of such land revenue in full, unless the
Local Government reduces or remits the
revenue in exercise of powers enjoyed by
it under separate rules or orders, or obtains
the previous sanction of the Government
of India.” »

27. Where State land is given in ex-
change for land which is private property,
and is of equal value with the land given
by the State, Local Governments have the
same powers of disposal as in the case of
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sales of lands other than waste lands, that is
to say, no reference to the Government of
India need be made when the value of each
plot of land exchanged does not exceed
R10,000. ‘

28. The returns received from Local Gov-
ernments having shown that a misappre-
hension still existed as to the scope of the
orders, it was explained that the resolu-
tion of 1872, was “ not intended to limit the
action of Local Governments in allotting
or settling land in the course of ordinary
revenue administration, and it expressly
disclaimed application to the disposal
of land under the ordinary waste land
rules. In raiyatwari Provinces the allot-
ment of unoccupied waste is a mormal
feature of the administration, in zamin-
dari Provinces where colonization is in
progress, as for instance in the Punjab,
waste lands are made available to the
public under a definite scheme ; in Burma
the local “authorities are empowered to
make grants of land for religious or public
purposes within certain limits. In all
such cases action is taken under definite
regulations in the Revenue department
and the orders of 1872 do not extend fo
them.” The scope of the annual return
(and consequently of the resolution) was
accordingly “ restricted to alienations of
land to public bodies, associations or
Individuals, whether by sale, lease or
grant, which are not warranted by the
ordinary rules of revenue administration
in force.”

29. Lands made over to municipalities
and local bodies usually consist of roads,
building sites, vacant spaces, and proper-
ties, such as gardens and grounds attached
to buildings, which have come into the
possession of Government by escheat,
confiscation or inheritance from former
governments. They are usually described
~ as Nazul.

30. An attempt was made in 1873 to
frame general rules to regulate the condi-
tions on which mazul properties lying
within municipal limits might be made
over to municipal and other loocal bodies,
but owing to the variety of conditions pre-
vailing, general rules were fonnd unsuitable.
The interests of municipalities in intra-
municipal nazul vary in different Provinces
and are the subject of special orders or
regulations. They are generally limited to
the usufruct or management of nazul lands,
with a share in the rents ar sale proceeds,
and do mnot extend to absolute owner-
ship. “Itis now a recognized principle that
where the State has not by express rule or
agreement already alienated its rights in
town lands, it should retain them’ and

Proceedings, March 1902, Nos. 7 to 9.

Transfers of land to local bodies.

Proceedings, April 1873, Nos. 2 to 28.

Proceedings, October 1897, Nos, 65 and 66.



Proceedings, December 1831, No. 12.

Proce-dings, March 1892, No. 4,

Proceedings, Maroh 1902, No. 5.

0
Government propriciary rights in cullivated p

Proceedings, June dth, 1870, Nos. 10 to 19.
August 13th, 1870, No. 4.
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that “the practice of selling or leasing
government waste lands within muniocipal
boundaries for the benefit of the munici-
pality should be discoutinued.” To the
sale or grant of mazul properties of
which the ownership remains with
Government and which are not governed
by special rules,* the orders of 1872 apply.
31. When government land is made over
to a local authority for a public purpose
the condition is attached that ¢ should
the property be at any time resumed by
Governwent, the cumpensation payable
shall in no case exceed the amount (if
any) paid to Government for the grant,
together with the cost or their present
value, whichever shall be less, of any
buildings erected or other works executed
on the land by the local authority .
General orders to this effect were issned
by the Government of India in October
1891 in consequence of a case having
arisen in which the Government had to
pay the full value of land which had
been given to a local body free of charge,
though it was no longer required for the
purpose for which it had been transferred.
The condition is not, however, insisted on
when the land is sold to a local body for
its full market value as a business tran-
saction. In 1902 the condition was
made generally applicable to *“all grants
of such property, whether for public,
religious, educational or any other pur-
poses” with the additional proviso that
‘“the property shall be liable to be re-
sumed by Government if used for any
other than the specific purpose or pur-
ses for which it is granted *.
32. In the preceding paragrapbs the
disposal of land of which the Government
is owner bhas been dealt with. There is
another form of State property in which
the Government rights are those of a
landlord or superior tenure-holder and
the land is in the occupation of subordinate
holders or tenants. The general polioy
in regard to such properties is that the
proprietary right should not be parted
with over the heads of the tenant occu-
pants save for very exceptional reasons,
or when the property is so small that it
cannot be properly or profitably managed
by government agency. It has also been
ruled, with the approval of the Secretary
of State, that no government estate
should be sold by private contract ‘¢ except
by way of compromise of some dispute
as to title or when there are strong politi-
cal or administrative reasons for vesting

*For an example of special NVazul rules see rules for the
control and management of mazul lands in the Unired
Provinces, page 78 of the compilation of Waste Land Rules,
and Proceedings, October 1898, Nos. 13 to 16.
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the proprietorship in some particular
person or persons ’’,

33. The question is of importance
chiefly in Bengal where, owing to various
causes, a large number of estates
were and still are held by Govern-
ment on a zemindari title under the
general designation of khas mahals. TFor
many years after the completion of the
permanent settlement of Bengal the prac-
tice was to dispose of these estates in
perpetuity when they came into the
possession of Government. In the first
quarter of the last century a change of

policy took place, and, in 1824, the Court Quoted in Proceedings, June 1877, Nos. 5 to 16.

of Directors having expressed their
strong disapprobation of the practice,
sales and settlements in perpetuity were
prohibited, except *under circumstances
of a nature utterly to forbid the hope of
successful management through anry other
arrangement.” These orders continued
in force till 1859, when under the pressare
of financial difficulties produced by the
Mutiny, orders were issued which resulted
in the sale of khas mahals on a large
scale. The orders appear thereafter to
have crystallized into an ordinary rale of
revenue administration in Bengal and the
propriety of continuing them was mnot
challenged till twelve years later when
Sir George Campbell, with the concur-
rence of the Government of India and
the Secretary of State, directed the cessa-
tion of further sales wuntil the whole
question of the future policy in dealing
with &4hkas mahals had been reconsidered.

84. This was left for decision to his suc-
cessor, Sir R. Temple, whose conclusions
were, that estates which individually, or by
convenient grouping, produced or were
capable of producing sufficient to pay for
proper management, should be retained,
and that small scattered estates which did
not answer these conditions should be scld
on a temporary settlement tenure after the
rents and rights of tbe subordinate holders
had been settled and recorded. These
conclusions, which practically reaflirmed
the policy of 1824, were approved by the
Government of India, who in reporting
them to the Secretary of State said “it
appears to us extremely inexpedient as a
general rule that the Government should
part with the proprietary right of which
it may hereafter become possessed in land
in the permanently settled districts "—an
opinion in which the Secretary of State
concurred. The idea of sale subject to a
temporary settlement instead of a revenue
demand fixed in perpetuity had, however,
to be subsequently abandoned as the
weight of legal opinion favoured the con-

Iid.

Proceedings, July 15th, 1871, Nos. 34 to 40.
Proceedings, August 12th, 1871, N.s. 32 to 25.
Proceedings, April 1872, No. 80.

Proceedings, June, 1877, Ncs. § to 16,

Despatoh No. 83, dated 6th September 187Y.
B Proceedings, October 1877, No 41,

Proceedings, June 1875, Nos, 11 to 15.
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Proceedings, June 1903, Nos. 9 and 10.

Proceedings, Janvary 1905, Nos. 8 and 4.

Proceedings, January 1888, Nos. 47 to 50.

Proceedings, February 1889, Nos. 33 and 34.
Proceedings, March 1890, Nos. 34 to 26,
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tention that, under the. Bencal law, lands
to which the permanent settlement ori.
ginally applied cannot be resettled on any
other tenure.

35. Lists of estates selected for
sale used to be reported to the Govern-
ment of India for sanction from time to
time, but the practice appears to have
been discontinued since the Government
of India sanctioned definite conditions of
sale These are:—Estates which yield a
rental of less than one rupee are sold free
of revenue demand. Others are put up
for sale with the present rent fixed in
perpefuity as revenue, at an upset price
equal to twice the said rent, but in cases
in which bidders are not forthcoming on
these terms, the revenue payable may be
reduced to 75 per eent of tne rental, the

~amount to be fixed as the upset price

remaining unchanged. In exceptional
cases the Local Government may sanction
sale without a previous record of the
rights of tenants having been made. It has
been decided that the orders which apply
to estates in which the Government hold
full zemindari rights are also applicable
to subordinate rights which Government
may from itime to time acquire by pur-
chase, gift or escheat.

36. Another Province in which the alie-
nation of estates held in proprietary right
over tenants has come under consideration,
is the Punjab. Ia 1885 the Local Govern-
ment itself laid down the principle thatin
such cases lands should not be granted as
rewards to other parties, and that the
tenants should bave the right of pre-emp-
tion if the proprigtary right was sold.
Although exceptions have been sane-
tioned by the Government of India, they
have expressed their approval “as a
general rule”’ of “ the principle established
by the Punjab Government of avoiding
the selling or granting away of govern-
ment proprietary rights over the heads of
cultivating tenants.” _

37. Before leaving. the subject of the
alienation of government lands, and pro-
prietary rights in cultivated estates, the
question of the departmental owner-
ship of land, and of the disposal of land
compulsorily acquired for public purposes
may be noticed. From the nature of the
case, the former is a question of manage-
ment rather than of ownership, and the
general principle observed is, that
the Revenue department of Looal
governments is responsible for the
custody, management and disposal of all
government lands which are not required
for the use of other governmenf depart-
ments, But the rule is capable of con-
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flicting interpretations, and in a case Proceedings, Janusry 1897, Nos. 10 and 11.
which arose in Bombay the correct
position and procedure were defined by
the Government of India as follows: —

(1) “The ownership of all State lands in
India vests in Her Majesty’s Secretary of
State, so that the property in them apper-
tains neither to a Local Government nor
to any particular department. Such
lands are ordinarily administered by the
Local Government of the Province in
which they are situated, subject to law, to
any rules made or sanctioned by the
Government of India, and to the general
executive control of the Supreme Govern-
ment.

(2) “When any such land is made over
to the occupation and management of any
department of Government, it is made
over for the purposes of that department,
and cannot be wused by it for other
purposes. That department has no

roperty in the land, its interests in it

Eeing confined to a right of occcupation
and user, which, however, cannot be
withdrawn without the consent of the
Government to which it is subordinate,
whether Imperial or Provincial.

(8) “Itis for the department concern-
ed (subject to the control of the Govern-
ment to which it is subordinate) to decide
whether the land is still needed for its
purposes ; but it is its duty to relinquish
it so soon as it is no longer needed or
likely to be needed for those purposes,
and when thus relinquished, the land
reverts to the administration of the Local
Government, If in any case the Local
Government is of opinion that land should
be withdrawn from the. oecupation of an
Imperial department, it should refer the
matter for the orders of the Government
of India.

(4) “If a department is in possession
of land which it does not require for its
immediate purposes, but which will so
probably be required in the future that
1t appears inadvisable to relinquish it,
the land may be let by the department
concerned ; but if it let for a longer term
than a year, or if a yearly term is.
renewed beyond the third year, or if the
property is specially valuable (e.g. if
situated in a large town) the Local Govern-
ment should, and in any case it may, be
consulted by the department in possession
as to the terms before final arrangements
are made, since it isin the best position to
advise as to the full value of the property.

(5) “These principles apply to all crown
lands, whether acquired by purchase on
behalf of, or by transfer to, a department,
pod to buildings that may be on the land.
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They also apply to all cases where the
property to be given up, whether tempo-
rarily or permanently, cither includes the
whole of ablock of land in the occupa-
tion of any department, or consists of a
portion which can be separated from the
remainder and relinquished without in-
convenience. But the principles enun-
ciated in the two preceding paragraphs
do not apply to plots of land in the midst
of or adjoining an area occupied by a
department, and to separate which from
such area would be inconvenient, even
though it cannot strictly be said that they
are immediately required for the purposes
of the department. The very common
case of unoccupied or grass lands within
the boundaries of a cantonment is an
instance of this exception, In such cases
the control must clearly remain with,
and any lease or other temporary aliena-
tion that may be advisable must be made
by, the department which occupies the
general area.”

Lands compulsorily acquired for pwblio 38, Agricultural lands are frequently .

purposes.

Act I of 1894.

Proceedings, January 1805, No. 45.
Procecdings, November 1896, Nos. 26 to 37.

acquired for public purposes under the
provisions of the Land Acquisition Aet,
and serious injury may thus unavoidably
be caused to small land holders, who lose
the whole or a portion of their holding
with pothing to replace it except the
money compensation which they receive.
The practice in regard to the disposal of
lands so acquired when no longer needed
for government purposes was found to be
governed by no uniform principles, the
rule in some Provinces being to give the
original owners, or their successors, a
preferential right of purchase, and in
other Provinces to sell the land to the
highest bidder. In consultation with
Local Governments, the Government of
India, in 1896, laid down the following
general considerations for guidance in the
disposal of agricultural and pastoral land
acquired for public purposes, whether by
private purchase or by compulsory acqui-
sition, and subsequently relinquished—

(1) ¢ In the first place, all the proprie-
tary rights and all rights of
occupancy which were extin-
guished by the acquisition
should be first offered to the
persons from whom they were
acquired, or to their heirs if
discoverable, the former
(where both kinds of rights
co-existed) being made subject
to the latter under the pro-
visions of the Crown Grants
Act (XV of 1895),

(2) “Inthe second place, the price at
which these rights are offered
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should be the amount of com-
pensation originally paid for

_ them, less the 15 per cent. In
excess of the value which will
have been paid if the acqui-
sition was compulsory, This
price may be reduced, if
necessary, on account of any
deterioration that may have
taken place in the fitness of
the land for agricultural or
pastoral purposes while it was
in the occupation of Govern-
ment, but it should not be
increased, except in the case
stated below, on account of
any rise in its market valug
during that period.

(8) “In the case of plots which by
reason of their size or shape
are practically of no value to
any one but the owners of the
adjoining land, if those owners
are mnot entitled to the first
offer as above, they ought
nevertheless to receive the
first offer; but in that case
there is no objection to asking
the market-value, though the
reasonable offer of a neigh-
bouring holder should always
have the preference over that
of an outsider.

(4) *The superior revenue authority

will, of course, always retain
and exercise discretion in the
application of the general rule
about the charge of coste
price. Special cases will
occur, and exceptions will be
justifiable, as for example
when the persons first entitled
are remote descendants or
relations of the original
holders, or when the rise in
the market value of the land
has been so exceptionally
great as fo take the case out
of the general rule. The
Government of India lay down
no hard and fast rule, but
only a principle for general
guidance.
“It will be observed that the
above principles apply to agri-
cultural and pastoral land only,
and not to building sites or
town lands.

(8) ** It will be for Local Governments
and Administrations to issue
instructions adapted to local
circumstances, in general con-
formity with the above consi-
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derations. Those instructions
wiil be mere executive instruc-
tions ; and the greatest care

should be taken to avoid avny-

thing which might have the

semblance of conferring a

right, or of affording a basis

for any claim, either as against

Government or as between

private parties, and to make it

clear that the concessions in

question are made as an act of

grace, and are wholly within

the pleasure of Government to

grant or to refuse in any
particular case.”

39. So far this Memorandum has dealt
with the disposal of lands of whlich the
State is the sole owner, of estates in which
it stands in the position of superior pro-
prietor, and with the incidental rights to
minerals and forest produce. Attention
may now be directed to alienations of the
revenue derivable from land, ¢.e., of land
revenue, whether in association with the
alienation of the ownership of the land on
which it is assessable, or assesded, or apart
from the land.

40. All land is theoretically liable to
the assessment of land revenue. Hence,
as already noted, it has been ruled that
when unassessed land is sold or granted it
should be sold or granted subject to assess-
ment. The right to levy land revenue is
one which is now jealously enforced by
the Government of India, and its aliena-
tion (including in this term the partial or
complete exemption from assessment,
whether in perpetuity or for a term) is
governed by different orders to those which
relate to the sale or grant of land alone.

41. Alienation of the land revenue may
take any of the following forms :—

(a) Permanent settlement, which
fixes in perpetuity the amount
of the land revenue to be paid
annually,

(5) Redemption of the annualrevenue
demand, which in consideration
of a lump sum releases the
land from its revenue assess-
ment for all time.

(¢) Sale of land free of land revenue
in perpetuity, where the sale
price includes the right of
ownership and exemption from
assessment to revenue.

(d) Gift or grant of land revenue-free
in perpetuity or for a term,
conditionally or uncondition-
ally.

(e) Assignment of land revenue apart
from land.
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These several classes of alienation will
be dealt with categorically.

42, Permanent settlements.—Only a
brief reference to this form of alienation
is required here. In 1861 the question
of extending the system of permanent
settlements introduced in Bengal in 1793
was reopened and continued under dis-
cussion at various times till 1883, when
the Secretary of State agreed with the
Government of India that the idea should
be formally abandoned. A review of the
bistory of the subject is contained in the
Government of India’s Despatch No. 17,
dated the 17th October 1882.* Permanent
settlements are now confined, as already
explained, to government estates in the
permanently settled districts of Bengal of
which the proprietary rights are sold or
transferred..

43. Redemptions —The commutation or
redemption by a single payment of the
government revenue assessment payable
on settled estates came under discussion
in 1858 as part of a policy of creating free-
hold tenures, and orders were issued in
1861 permitting redemptions of the
revenue assessment on certain conditions.
“These orders were however practically
recalled in the following year (1862) and
redemptions were limited to ¢ lands re-
quired for dwelling houses, factories,
gardens, plantations and other similar
purposes.”’

44. The rules for the disposal of waste
lands framed about this period also pro-
vided for their acquisition revenue-free
in perpetuity on very easy terms. By
1871 the unwisdom - of the policy of
alienating the State right to levy land
revenue by the creation of free holds, and
of parting with crown lands wholesale,
had come to be generally recognized, and
the question was brought into prominence
in connection with the future treatment
of a vast area of unoccupied land in
the Central Provinces which had been
excluded at set:lement from the boun-
daries of villages, and of which = the
Government had resumed possession. At
the instance of the local administration,
the sale of waste land in the Central
Provinces was suspended in 1871 until
further orders ; and a case coming to notice
in the Punjab of the sale of 9,000 acres
revenue-free in perpetuity at B2-8 an
acre, general instructions were issued in
1872 that, pending a general revision of
the rules for the disposal of waste lands,
no sales revenue-free in perpetuity should
bo permitted without the previous sanc-
tion of the Government of India in each
case ‘‘excepting only such swmall plots,
not exceeding ten acres in extent, as may

*Proesedings, November 1882, No. 10.
See also “ Note oo Land Bevenue Settlements.”

Secretary of State’s Despatch, dated 31st Decem-
ber 1858.

Resolution No. 3269, dated 17th QOctober 1861.

Secrotary of State’s Despatch No. 14, dated
9th July 1862.

Proceedings, 23nd July 1871, Nos. 17 to 20.

Proceedings, August 1872, Nos. 97 to 102.



19

be required for buildings and gardens.”

These orders were reported to the Secre-
tary of State, and although they did not
specifically refer to the despatch of 1862,
(cited above) the ten-acre limit laid down
was really a limitation of the redemption
of the assessment of occupied revenue
paying lands permitted in certain cases
by that despatch.

Proceedings, October 1897, Nos. 1 to 6. 45. In 1895, Local Governments were
asked whether the orders of 1832 and 1872
were still acted upon and whether they
might not be altogether withdrawa. The
replies received showed that little advan-
tage had been taken of the concession, and
that opinions were generally in favour of
its withdrawal. Orders were accordingly
issued that *“in future no redemption of
land revenue for the purposes specified
above shall be permitted without the
previons sanction of the Government of
India.”

46. These qrders do not affect the provi-
sions of any rules in force locally in any
Province which permit the redemption of
land revenue assessed on small nazul plots,
where the trouble and expense of collect-
ing the assessment are disproportionate to
the amount. Nor do they affect any
rules already sanctioned for any Province
by the Government of India aunthorizing,
for the same reason, the sale free of
revenue of small government properties
which it may be necessary to sell, as for
example, the petty estates in Bengal
paying a rental of less than one rupee
referred to in paragraph 35.

#Proceedings, September 1898, Ne. 37. 47. In the special cases where redemp-
tion is allowed, it is governed by the
following rule laid down in the Finance
Department :-— When Government is
entitled to receive a periodical payment
in perpetuity and existing orders autho-
rize the commutation of that payment for
a single payment, the said single payment
should not be less than 30 times the
amount anoually paid. If the payer is
not willing to commute at this rate the
right to receive periodical payment should
not be given up,’” The same resolution
fixes the commutation rate for periodical
payments in perpetuity &y Government
at 20 years’ purchase. It should be added
that these rules apply only to cases of
actual commutation of payment. They
do not affect any orders relating to the
valuation of a grant, assessment, or other
concession or demand, when such valua-
tion is made for official purposes only,
and not for the calculation of an actual
payment.

* The notes to these Proceedings contain useful lists of rulings relating to the disposal of State lands and
the aliena.ion of revenue.
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48. Sales revenue-free.—As stated in
paragraph 44 orders were issued in August
1872 prohibiting the further sale of crown
land revenue-free in perpetuity, except
small plots not exceeding 10 acres required
for buildings and gardens. In the follow-
ing year further orders were circulated
to the effect that ““no rules involving the
permanent alienation of government
revenue, or the grant of waste land free
from payment of government revenue for
a longer period than 20 years, may in
future, be made or promulgated without
the previous sanction of the Government
of India.” In 1874 Local Governments
were asked to consider the advisability of
substituting sales of long revenue-free
leases for sales in fee simple. All these
orders had for their object the reversal of
the policy of 1858 and the preservation of
the State’s claim for revenue on the land
from being permanently surrendered.

49. In accordance with the new policy,
the waste land rules were brought under
revision, and such clauses as permitted the
creation of free-hold properties were elimin.-
ated. The only survivalsin 1897 were cor-
tain rules in Madras and Coorg, which were
amended after the issue of the orders of 7th
September 1897 withdrawing the per-
mission of 1872 for the redemption of the
revenue in the case of small plots for
buildings and gardens. The waste land
rules now current provide for the sale of
long leases revenue-free, é.e., complete or
partial exemption from assessment for a
termn of years, but not for sale outright
with perpetual immunity from the land
tax. No land can now be sold revenue-
free in perpetuity without the previous
ganction of the Government of India ex-
cept in the cases mentioned in the orders
of 1897 cited in paragraph 46, viz., small
nazul plots and government proyerties
not worth retaining under government
management. In 1900 the Bombay
Government were authorized to seil plots
of this description which had been en-
croached upon by owners of adjacent
building sites, up to a value of R100 in
each case; and in 1904 the Madras
Government were given similar authority
(without limitation of value) in respect of
excess areas found in the occupation of
house owners in the city of Madras,

50, Gifts or granis, revenue-free. —
These may be considered under the two
heads (1) for public or gquasi-public pur-
poses, and (2) to private individuals.

As regards the first, the following rules
were laid down for Madras in 1891 and

Proceedings, August 1887, Nos. 97 to 102.

Proceedings, Ootober 1873, No. 5.

Proceedings, October 1874, Nos. 1 to 3.

Proceedings, Octot er 1897, Nos. 1 to 16.

Proceedings, January 1901, Nos. 21 and 22.

Proceedings, June 1604, Nos. 1 and 2.

Proceedings, December 1891, Nos. 13 to 15.
Proceedings, October 1897, Nos. 1 to 1¢.
Proceedings, May 104, Nos. 6 and 7.



Proceedings, Augunst 1891, Nos. 1 and 2.
Proceedings, November 1891, No. 24.
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Bombay in 1897 and were subsequently
extended to other Provinces :—

(a) lands, such a roads and sites of
hospitals, dispensaries, schools and the
like, which yield no return to private
individuals or local bodies and are devoted
to public purposes, should be exempt from
assessment to land revenue subject to the
conditions: (4) that when the value of
the land revenue proposed to be remitted,
capitalized at 4 per cent, exceeds the
limits laid down in Government of India
resolution No, 1—141-151, dated 6th
February 1872, the previous sanction of
the Government of India shall be obtained
to such remission ; and (44) that the ex-
emption shall continue only for such time
as the condition upon which it is made is
fulfilled ;

(b) lands appropriated for markets, cart-
stands and similar objects from which an
income is raised, should contribute their
share of land revenue.

51, These orders bring the remission of
revenue on lands granted for public pur-
poses under the same limitations as grants
of land, and it appears from the connected
correspondence that (1) when the grant
consists of land as well as of the remission
of the revenue assessment to which it is
liable “the market value of the plot
should be ascertained in its aspect of a
revenue-free bolding »’ for the purpose of
applying the limits laid down in the
resolution of 1872 ; and (2) that the orders
extend to grants to “ private individuals
and societies for educational or chari-
table purposes.” The term “public pur-
pose’’ as used in the above orders and in
the resolution of 1872, has nowhere been
fully defined, and its application in
practice has not been uniform. Cemete-
ries are generally included, but religious
objects and institutions are not, unless
some educational or charitable feature is
associated with them. :

52. The question of assistance, whether
in land or money, to religious institutions is
one of ecclesiastical policy, which belongs to
the Home Department, and need not be
pursued here, But a reference to Appen-
dix C will show that in 1878—8b an excep-
tion to the then recognized policy was made
in favour of Burma where, within certain
narrow limits, revenue-free grants may be
given for religious edifices of any creed.
Similar rules do not exist elsewhere, but
the Burma precedent has been applied
to individoal cases of religious grants
coming up to the Government of India
for sanction.
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53. In regard to revenue-free grants
to private persons for the support of
quasz-publlc institutions, the general
view of the Government of India, as
expressed in a Punjab case, is, that
where the object is to assist a chari-
table institution, a money grant is pre-
ferable to a gift of land. ¢The advan-
tage of a donation in this form » it was
remarked ¢ is, that it manpifestly and
obviously comes from the Government
exchequer, and that it can be with-
drawn directly the ruling power consi-
ders that the institution is not so mapaged
as to meet its ends. There is however
much more practical difficulty in with-
drawing government support when the
aid given takes the form of a grant of
land. The connection of government
with the institution as a contributor is
then lost sight of both by the donor and
the donees, “and it becomes a difficult and
ungrateful task to transfer the land from
the occupation of the grantees when they
have been in possession of it for a consi-
derable period.”

54. Revenue-free grants to private
individuals for other than public or
guasi-public purposes consist of grants
made under the waste land rules, grants
for the maintenance of village servants
and officers, and personal grants. The
first, as previou:ly explained, take the form
of exemption from assessment for a term
of years and not in perpetuity, subject to
couditions of reclamation of the land
granted or leased. The second are made
under revenue rules and continue only
so long as the service for which they
are given is rendered. The general
policy in respect of such grants, where
the service is rendered to the adminis-
tration, is to substitute a cash allow-
ance for land. The third class of grants
exists in considerable numbers as legacies
of Native rule o of the olicy of early
British administt  ~ . Lut the creation

of fresh personal ‘ts is now strictly
limited and in all cases requires
the sanction of th ~.ament of India.

In regard to such v ey have held that
“ the greafest cavio. 1ould be observed
in parting with ftate perty to private
individuals otherv-set- u: at its full value,
and that free grants of iand should only be
permitted under very exceptional circum-
stances of political expediency.” In three
instances only are personal revenue-free
grants regulated by special rules which
dispense with the condition of previous
reference to the Government of India.

Proceedings, November 1887, Nos. 41 to 48.

Proceedings November 1887, Nos. 41 to 46.
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Proceedings, June 1883, No. 22.
Proceedings, November 1803, Noa. 85 and 86.
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55. The first of these is a coneession to
powers long enjoyed by the Punjab
Government (without express delegation
from the Supreme Government) of creating
new muafis or revenue free holdings at the
resettlement of a distriet. “This’ it was
explained “has been done for special poli-
tical or administrative reasons, and the
individual and aggregate value of the
grants has always been insignificant.” In
laying down new rules defining the powers
of the Punjab Government to continue
lapsed revenue assignments and grants, the
Government of India formally regularized
this practice by conferring on the Local
Government ‘‘aunthority, subject to the
confirmation of the Government of India,
to sanction the grant at settlement of
fresh muafis, not exceeding R100 per
annum in value each, for life or for the
term of settlement.” The grants made
are reported in tabular statements for the
confirmation of the Government of India
at the conclusion of the revenue settle-
ment of a district.

56. The second case is that of crants
made to natiwe officersof the Indian
Army in recogniticn of exceptional and
distinguished service. In this case the
maximum number of rewards to be
granted anunually is fixed at nine, and the
maximum value of any reward at the
equivalent of R400 per annum clear, or
of R600 if made in the form of an
assignment of revenue. The officers on
whom they are to be conferred are
selected by the Government of India
upon the recommendation of the Com-
mander-in-Chief, and their names and
the value of the reward sanctioned are
communicated to the Local Govern-
ments concerned who decide in what form
the grant should be made.

57. When tbe Local Government is pre-
pared to provide a grant of land and the
grantee accepts this form of reward, it is
open to the Local Government to arrange
for the bestowal of the privileges
connected with the grant in such a way
that the difference between the value of
the grant on the terms given and the
market value, may amount approximately
to 25 times the annual value specified in
the orders of the Government of India in
each case, that is, the 'and may be valued
and granted revenue free or subject to
assessment ; but in either case the total
market value of the grant must not exceed
the limit stated. Should the Local Govern-
ment not be prepared to give land, or the
grantee be unwilling to accept his re-
ward in this form, the grantee is given
an assignment of revenue from any
village or estate that may be selected.
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If an assignment of revenue is given,
it is limited to three lives only, the first
heir receiving half, and the next heir in
succession a fourth of the original grant.
The succession is settled by the District
Officer subject to confirmation by the
Commissioner of the Division, or in
Madras, by the Board of Revenue. The
assignment is fixed in cash and not in
terms of land revenue, the latter being
subject to variation. When the grantee is
a landholder, the assignment may take the
form of a remission of a specified amount
of the revenue due from himself.

58. In the third case, the Government
of India have directed that a Local Gov-
ernment may, without reference to them,
*in recognition of special service rendered
to the Police or to the criminal adminis-
tration by a private person, inclusive of
a village headman or watchman, make
a gift to that person or to his heir of a
value not exceeding R500, or may grant
him, or his heir, or widow an assignment
of land revenue not exceeding R15 a
year for one life, or for a term of 25 years,
whichever period may be the loager.
The gran' may be made partly in the
form of a gift of land and partly in the
form of an assignment, either of the land
revenue of that land, or of other land ;
but the total estimated value of the grant
should not exceed RB500.” Such grants
are subject to the condition that they
must not be alienated without the sanc-
tion of the Collector and, when in the
form of an agsignment of land revenue,
they are also subject to the condition of
loyalty and good conduct.

59. Assignment of land revenue.—The
orders governing the grant of land
revenue-free are also applicable in
privciple to the assignment of land-
revenue apart from the land upon which
it is assessed. The Government of India
are strongly opposed to the assignment of
land revenue to local bodies and issued
the following ruling om the subject in
1879 :—

“The Governor General in Council”
it was stated * is aware of no reason why
land revenue should not be levied upon
lands attached to private residences or
covered with buildings as much as upon
arable or pasture lands. There is no
foundation for the claim to exemption
from the - payment of land revenue
advanced in favour of the residents of
Bllichpur, and that claim must be empha-
tically disallowed. Further, His Excel-
lency in Council desires again that care
may be taken that the assignment to the

Prooeedings, June 1008, Nos. € to 9.

A Prooeedings, February 1880, No. 79.
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Ellichpur municipality of the revenue
from the lands within municipal limits be
not quoted as a precedent for like grants
in future. Munieipalities have no claim
to the assignment of the land revenue
assessed upon lands within their limits,
which, like all land revenue, is an
imperial asset. The Governor General in
Council is wholly opposed to the alien-
ation of this revenue to municipalities,
and no such alienation should be made
hereafter’”.* The principle laid down in
these orders that the claim of the State to
land revenue on town lands should be
strictly maintained was re-affirmed in a

A Proceedings, October 1895, Nos, 27 to 88.  resolution issued in 1695 prescribing the
principles to be followed in their assess-
ment,

60. Assignments of land revenue in
favour of individuals as personal grants
have already been dealt with in paragraphs
54 to 58, and there do not appear to be any
rulings of general application on the
subject apart from revenue-free grants of
land. The financial rule applicable to
them is that which governs the expen-
diture of all public funds, viz., that it must
not bs “for the advantage of any indivi-
dual or body of private persons unless in
accordance with some declared or estab-

Financial Resolution No. 3581 A, dated 11th  }ished rule or Pl‘inciple recognized by the

August 1897. 45 Los
Proocedings, July 1898, Nos. 31 o 42. Government of India.’ .
Proceedings, Maroh 1902, Nos. 7 to 9. 61. To enable the Government of India

to keep themselves informed of the extent
to which land revenue has been assigned
or alienated, two aunual returns are re-
quired from Local Governments., The
first of these is submitted annually to the
Government of India and shows the total
amount alienated or assigned during the
year (1) in perpetuity or during the
maintenance of an institution or office, (2)
for life or lives or for a fixed term, under
the following heads :—

I.—For the maintenance of public
servants,
IT.—For other public or guasi-public
purposes.
II1.—For private benefit.

The second statement is prescribed for
a,g;:fj:’,’fg”” of revenuefvee grants and  inolugion in the annual Provincial ad-
' ministration reports and is intended to
give similar information for all existing
assignments and alienations. These state=
ments supplement the return referred to
in paragraph 21, of lands sold or granted
under the resolution of February 1872.
62. It remains to notice the subject of
the continuance of revenue-free grants

#* This principle is more widely expressed in Financial
Regolution No. 3531-A., dated the 11th August 1897, paras
graph &(9) (Civil Acoount Code, page 122).



26

and assignments which lapse to Govern-
ment from time to time.

Grants of land wholly or partially free
of revenue, assignments of the land
revenue, cash allowances in lien of lands,
offices, or privileges which have been
resumed, exist as has been in considerable
numbers throughout India. They are
generally governed by the terms of the
deed, instrument, or rule under which
they were made, or in the absence of such
documents, by the decisions recorded at
the periodical settlement of the land
revenue when privileged tenures come
under regular enquiry. They may be
grants in perpetuity with or without
limitation to lineal descendants, or for
one or more lives, or in the case of chari-
table, religious, and educational endow-
ments, for as long as the original object
is carried out.

The resumption of these privileges in
accordance with the strict letter of the
conditions upon which they are held is
frequently productive of hardship, parti-
cularly-in cases where they form the main
dependanee of the families of the deceased
grantees. It has therefore been necessary
to invest Local Governments with some
discretion to continue them for a further
period. The existing rules on the subject
will be found in Appendix D.

63. The conclusions to be derived from
the foregoing examination of the various
orders regulating the alienation of governe
ment lands and rights may now be stated.
Under the feadal system prevailing under
Native Rule, when money was scarce and
land plentiful, a grant of land or of rights
appertaining to land, variously called
inams, muafis and joghirs was a common
and favourite form for bestowing the
royal favour, for rewarding service, for
the support of office, for the maintenance
of educational, charitable and religivus
institutions, and for almost every conceiv-
able purpose. Wherever British rule
was substituted, these grants were inves-
‘tigated and either continued or confis-
cated ; but the practice of land grants did
not cease, and they continued to be more
or less freely given in the earlier days of
British Administration on grounds of
political - expediency, as rewards for
loyalty and exceptional service and for
the encouragement of new agricultural
industries. It was not till some years
after the Mutiny that the value of land
as an imperial asset began to be fully real-
ized, and when stock came to be taken
of the position, it was found that, not
only were there rules permitting the alien-
ation of large areas of the crown pros

Conolusion,
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perty in freehold under the discredited
policy of 1858, but that very lax notions
prevailed amongst Local Governments on
the subject of land grants, and there were
no orders limiting their discretion.

64, The first enunciation of the prin-
ciple that a grant of land involving a
surrender of the government dues was on
the same footing as expenditure from the
revenue of India, came from the Secretary
of State in 1862; but it was not till ten
years later, when the examination above
referred to had revealed the necessity of
intervention on the part of the Supreme
Government, that the principle was ac-
tively enforced, The restrictions then and
subsequently imposed by successive orders
on the freedom of Local Governments in
disposing of crown property are, in almost
all cases, directly traceable to action on
their part contravening the orders of the
Secretary of State and displaying an im-
perfect appreciation of the potential value
of grants in the shape of land. Alienations
were permitted which fook no account of
the prospective rise under settled governs
ment of the value of immoveable pro-
perty, and which even at current valua-
tion represented gifts which, if made from
the public treasury, would have been
beyond the competence of local authority.
It is therefore not surprising that the
restriotions of the Government of India
redueed the discretion of Local Govern-
ments to the narrowest limits,

65. At the present date, when Local
Governments possess large financial
powers, they are perhaps in some
respects too narrow; this has been re-
cognised and the question of raising
the limits within which grants may
be made is already under consider-
ation. There are, however, two reasons
which make any comparison between the
power to spend revenue and the power to
grant land and its revenue inappropriate.
The exercise of the former is recorded in
the public accounts and comes under inde-
pendent audit. The exercise of the latter
does not appear in the public accounts,
and the submission of returns to the
administrative departments of the Su-
preme Government is an ineffective sub-
stitute for regular audit. The question
whether these land transactions could
not in some way be made to pass through
the public accounts was considered in
1372, but the idea was!declared unfeasible.
A greater difference, however, lies in the
fact that money and land are not the
same thing : one has a definite value and
its payment can be easily stopped, the
other has a prospective value generally
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far in excess of its current market price,
and cannot easily be tesumed. The
reasons for granting land in preference to
money are, the popular sentiment attach-
ing to the former, political considerations,
and in some cases the convenience of the
State. The power to make such grants
must, it would appear, always be more
restricted than the power to control
expenditure of revenue. , ,

66. Owing to the scattered nature of
the orders in force and the numerous
reservations and exceptions to which they
are subject, it is a matter of some diffi-
culty to reduce them to general principles
or to extract from them a clear statement
of policy of general application, but the
following summary is offered asan attempt
in this direetion,

I. The alienation bf crown lands {other
than reserved forests) for purposes con-
nected with agriculture, under a tempo-
rary settlement on the ordinary terms as
to tenure and rate of assessment, provides
for a normal and necessary expansion
of cultivation, is open to no objection,
and calls for no restriction.

I1. In the disposal of lands outside the
ordinary demands of cultivation, regard
should be had to the future needs of a
growing population. Subject to this
general consideration, special encourage-
ment may be offered for the agricultural
settlement or reclamation of remote or
unhealthy tracts of crown land, or for
the cultivation of special products re-
quiring the expenditure of capital. In
such cases the concession should take
the form of a reduction of the full price
of the cultivating or proprietary rights,
long leases with a total or graduated
exemption from assessment for a term
of years and, in the case of special
products, a guaranteed limitation, if
necessary, of the assessment rates to
those levied on ordinary cultivation.
The special terms should not involve
a larger sacrifice of revenue, present or
prospective, than is necessary for the
attainment of the object in view ; and the
State’s rights in underlying minerals
should always be carefully safe-guarded.
Tn no -case should the right to levy
land revenue and to periodically revise
the assessment be parted with.

III. The alienation of crown lands for
non-agricultural purposes, and of the
income derivable from them, should be
treated on the same principles as the
expenditure of public money. If the land
is sold, it should be sold for its full value,
that is, the highest price procurable in the
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open market ; if it is assessable to revenue,
it should be sold subject to the payment
and periodical revision of such assess-
ment ; if for any reasou it is not assessable
to revenue, its full value should be calcu-
lated in its revenue-free aspect. Where
anything less than full value is demanded,
the difference should be regarled as a gift
or grant of public revenue.

IV, “It is a gederal condition, prece-

Finanoial Resolution No. 3531-A., dated llthdent to the delega,tion Of all auth()]ity to

August 1897.

disburse public money, that it shall be
bond fide for a public object; nothing
must be carried out by means of the public
funds for the advantage of any individual
or body of private persons, unless in
accordance with some declared or estab-
lished rule or principle recognized by the
Government of India.’” This condition is
equally applicable to the sale or grant of
crown land on favourable terms (for pur-
poses other than agriculture) to indivi-
doals or communities Such concessions
are, as a rule, only permissible under very
exceptional circumstances of political
expediency, and they should not include
a perpetual exemption from the liability
to pay land revenue.

V. Where crown land is required for an
approved public or guasi-public purpose,
payment of the whole or a portion of the
full value may be remitted, and the land
may be exempled from revenue assess-
ment if the circumstances are such as
would justify an equivalent grant from
the public revenues, and on the same con-
ditions, viz., that the concession endures
only so long as the‘*public purpose is
maintained, and is withdrawn if the land
is put to any other use ; and further, that
it may be resumed by Government for its
own purposes on repayment of the sum (if
any) originally received, plus the cost of
standing buildings or improvements. In
general, where State assistance is given, it
is preferable that it should take the form
of a grant of money rather than a grant
of land revenue-free.

VI. The transfer to local bodies, includ-
ing municipalities, of crown lands within
their jurisdiction should be treated on the
same footing as a transfer of publie
revenues. 1If the land is transferred for
public purposes it may be given free or on
payment of less than the full market
value and the revenue assessment may be
remitted, the extent of the concessions
being determined by their pecuniary
value; the transfer should be subject to
the conditions as to user and resnmption
applicable to grants to private individuals
or communities for similar purposes. No
crown land should be transferred to local
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hodies with the object of incressing their
resources at the expense of general
revenues, nor shonld any arrangement be
magde in connection with the disposal of
crown land which would have that result,
except under conditions which would
justify a contribution from such revenues ;
and in no case should the land revenue
assessment be alienated for the benefit of
local bodies. Building sites in cities and
towns should be assessed to land revenue
under the rules applicable to them. The
ownership of crown lands in cities and

- towns which are likely to be required for
government purposes should not be
alienated.

VII. The sale or transfer to third
parties of the proprietary rights of Gov-
ernment in estates in which it stands in
the relation of superior proprietor to
cultivating tenants is, as a general rule,
undesirable, and should be permitted only
when the property is so small or scattered,
or the conditions are such as to make
successful government management im-
possible. 'When sach estates are sold,
they should, in the first instance, be offered
in proprietary ownership to the actual
occupiers, and in the event of their being
sold or granted to a third party, due
measures should be taken to record and
protect the rights of the tenants. Except
by way of compromise of some dispute as
to title, or when there are strong political
or administrative reasons for vesting the
proprietorship in some particular person
or persons, estates of the description here
referred to should not be sold by private
contract.

A. R, TUCKER.
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APPENDIX A.

Eziract from the Proceedings of the Government
of India, Fina.ce and Commerce Department,
No. 933 Es., dated Calcutta, the 20tk February
1694,

RESOLUTION.—In supersession of the orders
contained in the Financial Resolution of the 20th
October 1888 and letter of the 21st February
1890, cited in the preamble, the Governor Gene-
ral in Council is pleased to issue the following
rules, prescrived by Her Majesty’s Secretary
of State for India, to regulate the power of the
Government of India and of Local Governments
and Administrations to enter into or sanction con-
tracts and agreements involving liabilities on the
part of the State.

Statutory Rules.

The following provisions and restrictions are
prescribed by the Secretary of State in Counecil, in
exercise of the power reserved to him by Statute
22 and 28 Viet.,, Cap. 41, section 1, and shall
apply to all concessions, grants, leases, and con-
tracts (except such as may be made under any
special legisiative sancfion) made or entered into
by the. Government of Iundia, or by a Local
Government or Administration or other authority
in India, to or with any person, firm, company,
syndicate, municipality, or other public; body who
or which has appled for the same for mining,
milling, orany other industrial or manufacturing
purposes (not being ordinary agricultural or settle-
ment purposes), or for the purpose of any railway,
tramway, water-works, or other undertaking of a
like nature :—

I.—No concession, grant, or lease of land, of
mineral or forest rights, of right to water power,
orof right of way or other easement, or of any
privilege in respeet of land, of mineral or forest
rights, of right to water power, or of an easement,
and

no contract involving the execution or
maintenance by Government of works,
shall be made or entered into by the Govern-
ment of India to, with or in favour of any person,
firm, syndicate, company, municipality, or other
public body for amy of the purposes above
mentioned without the express sanction of the
Secretary of State in Council,—

if such concession, grant, lease, or contract

(a) is intended to endure for a period exceede
ing ten years, and is not accompanied
by an unconditional power of revoca-
tion or cancelment by the Government
of India at any fime during such
period on the expiry of six months’
notice to that effect, and impoees on
the revenues of India an annual liabi-
lity in excess of fifty thousand rupers ;
or :

(6) imposes on such revenues a charge or
expenditure or liability to damages in
excess of twelve lukhs of rupees ; or

(¢) involves the cession of property or rights
of which the estimated value exceeds
twelve lakhs of rupees.

11.—~No concession, grant, or lease of land, of
mineral or forest rights, of right to water power,
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or of right of way or other easement, or of any
privilege in respect of land, of mineral or forest
rights, of right to water power, or of an easement,
and

no contract involving the dxecution or main-
tenance by Government of works,

shall be made or entered into by any Local

Government or Administration or other authority
in India to, with, or in favour of any person,
firm, company, syndicate, municipality, or other
public body for any of the purposes above men-«
tioned without the express sanction of the Govern-
ment of Iudia and of the Secretary of State in
Couneil,—

if such concession, grant, lease, or contract

(@) is intended to endure for a period
exceeding ten years, and is not
accompanied by an unconditional
power of revocation or cancelmeot by
the Government of India at any time
during such period on the expiry of
six months’ notice to that effect, and
imposes on the revenues of India an
annual liability in excess of iifty
thousand rupees ; or

(6) imposes on such revenues a charge or
expenditure or liability to damages
in excess of twelve lakhs of rupees ; or

{¢). involves the cessioun of property or rights
of which the estimuted value exceeds
twelve lakhs of rupees.

III.—No such oconcession, grant, lease or
contract shall be made by any Local Government
or Administration or other authority in India to,
with, or in favour of any person, firm, company,
municipality, or other public body for any of the
purposes above mentioned without the express
sanction of the Government of India,—

if such coucession, grant, lease, or contract
(a) 1s intended to endure for a period exceed-
' ing five years, and is not accompanied
by an unconditional power of revacation
by the Governmentat any time during
such period on the expiry of six
months’ notice to that effect, and
imposes on the revenues of India an
anoual liability in excess of five
thousand rupees ; or
(6) imposes on such revenues a charge or
‘ expenditure or liability to damages
in excess of one lakh of rupees; or
{¢) involves the cession of property or rights
of which the estimated value exceeds
one lakh of rupees.

IV.—No such concession, grant, lease, or
contract shall be made by any Loeal Government
or Administration or other authority in India to,
with, or in favour of any joint stock compaay,
except with the sanction of the Government of
India, and subject to these rules so far as the
same may be applicable.

V.—No transfer of any such concegsion,
grant, lease, or contract, or of any part thereof,
or any interest therein, or any under-letting, shall
be recognized as valid except it be made with the
gxpress assent of—

(a) the Secretary of State in Council in
cases falling within Rule I or 1T

(&) the Government of India in cases falling
within Rule I1I; and
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(c) the Local Government or Administration
in any other cases ; with the proviso
that a transfer or under-letting to a
company will in all cases require the
sanction of the Government of India.

And the Secretary of State in Council and the
Government of India, as the case may be, may in
his or their absolute discretion refuse such assent.

VI.—In every writing intended to express
any concession, grant, lease, or contract which
falls within these Rules, it shall be expressly
declared that such concession, grant, lease, or
contract is granted or made subject to them.

VII.—When the assent of the Secretary of
State in Council is rendered by these Rules
necessary to the validity of any concession, grant,
lease, or contract, or to the transfer thereof, it
shall be signified under the hand of an Under-
Secretary of State; and when the assent of the
Government of India is so required, it shall be
signified under the hand of a Secretary of that
Government,

VIIL.—The foregoing Rules, I to VII inclu-
sive, shall not apply to any concession, grant,
lease, or contract for any of the purposes men-
tioned in Rule I, if made under any special rules
issued or approved by the Secretary of State in
Cotmeil.

Supplementary Rules.

Rule A.—In cases where it is considered
expedient to grant concessions or to make agree-
ments, such as those contemplated in the Statutory
Rules, the deed of concession, or the agreement
if the rights under it are transferable, must be
go framed that it will be beyond the power of the
grantees or contractees to transfer their rights
or any part of them, except with the sanction of
the Government of India, or of Local Govern-
ments and Administrations in cases coming
within their cognizance.

B.—All such concessions and agreements will
further be subject to any special provisions made
by Government to meet particular cases or
particular classes of cases.

C.—Before any concession or agreement of the
class referred to is submitted for the approval of
the Government of India, .its terms should be
considered in the Judicial Department of the
Local Government, and by the highest legal
adviser to that Government.

D.—The foregoing Rules shall not apply to
any concession, grant, lease, or contract for any
of the purposes mentioned in the Statutory Rules,
if made under any special rules issued or approved
by the Secretary of State in Council.
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APPENDIX B.

Ertract from the Proceedings of the Government
of India sn the Department of Agriculture,

1
TR IR dated

Fort William, the 6th February 1872.

Revenue and Commerce, No.

{Laxp REVENUE AND SETTLEMFNTS. ]

REap again—

Finaucial Departmeut Resolution No. 557, dated 25th
January 1870.

Home Department Circular Resolution No. 229 —39,
dated 27th April 1870,

Fiuancial ¢ epartment Resolution No. 1452, dated 23rd
June 1870.

Home Depmitment Circular No. 427 ~36, dated 4th
July 1870,

RESOLUTION.

I~ the Resolutions quoted above it was ruled
that the sanction of the Governmunt of India
should be obtsined to the alienation of all Govern-
ment land, whether actually paying revenue or
not, exc. pt grants of waste land made under the
approved rules, and that Government iand, whether
paying revenue or not, should not be parted with
save under the rales applicable to the expenditure
of public money. It was also laid down that if the
sale of small plots of escueated land for the bene-
tit of local funds nas not been duly sanctioned, it
must be considered subject to the above restric-
tions,

2, Several Local Governments and administras
tions haying represented the inconveniences arising
from a strict adberence to these orders, the Gover-
nor General in Louncil has betn pleased vo modify
them as tollows :—

3. Liands to be disposed of will necessarily
divide themselves into two classes—

First—Those which are the property of
the State; '

Second~—"hose which, under competent
authority, have been constituted tne
property of a municipality or otber
local body.

4. Lands of the first class may be disposed of
In various ways—

First—By sale at full market value ;
Second— By sale on favourable terms—
to a public body or association, or to
an individual, for a public purpose ;
Third =By gift or grant to—
(@) & public body or association, or to an
individual, for a public purpose ;
(6) private individuals in remuneration
for public services to be performed ;
(e) private individuals for their private
penefit, without reference to fusure
services.

5. As regards lands falling into the second of
the above classes, which have been, under a com-
petent authority, constituted the property of a
local body, the Government of India will exercise
no interference. It will be the duty of Local
Governments and Administrations to satisfy them-
selves that the lands in question have been trans-
ferred under proper authoritys and, this having



36

been ascertained, the sanction of the Liocal Govern-
ment or Administration will be sufficient for
the disposal of the lands.

6. As regards lands, the property of the State,
such of them as are governed by the rules for the
grant of waste lands, will continue to be dealt
with under the rules on this subject in force for
the time being. .

7. As regards lands, the property of the State.
other than waste lands, which are sold for full
value, no reference to the Government of India
need be made where the full value does not exceed
£10,000. Up to this amount the sanction of the
Local Government or Administration will in all
cases be sufficient. The amount realised by the
sale of the land should invariably be credited
to the general revenues, and the sale should be
duly noticed in the Proceedings of the Local
Government or Administration.

8. As regards the sale of lands on favourable
terms, for a public purpose, in no case should the
reciplent pay less than half the full market value
of the lands granted; and whenever such full
value exceeds the sum of R1,000, the sanction of
the Government of India should be previously
obtained, The amount realised by the sale should
ia all cases be credited to the general reveuues,
and the sale should be noticed in the Proceedings
of the Local Government or Administration.

9. Asregards the gift or grant of lands, the
previous sanction of the Government of India
should be obtained in cases where the value of the
grant exceeds R38,000 when given asa site for
the construction of Government Schools, Hospi-
tals, Dispensaries or other public works, at the
cost of recognised local funds ; where it exceeds
R500, when given for any other public purpose,

*N.B.—This does not refer OF to a private indivi-
to casesin which the Local dual for services to be
Governments may have been performed to  the
soparately authorised to dis- State*, or where it

pose of lauds under speocial
rules sanctioned by the €Xceeds R100"" when

Government of Iudia. the services are to be

performed to thecom-
munity ; and in o/} cases of grants to individuals
for their private benefit, irrespective of any services
to be performed.
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APPENDIX C.

Rules in Burma for the disposal of State
londs.

LoweER BUrMA.

The Lower Burma Land and Revenue
Act, II of 1876, section 18, empowers the
Lieutenant-Governor to make rules for
“ the disposal by way of grant or other-
wise' of Government lands, and pro-
ceeds, '

such rules may provide among other matters
for the following :=—

(a) The amount or kind of interest to be
created in such land and the condi-
tions (if any) subject to which such
interest may be conferred. ,

(3) The mode in which grants and other
dispositions of the land may be made.

(¢) The total or partial exemption either
absolutely or subject to conditions, of
the land from revenue fora term of
years, or for any life or lives, or during
the maintenance of any institution.

(d) The realization of any money payable in
consideration of the grant or other
disposition, or of any penalty payable
on breach of a condition annexed to
such grant or disposition, as if it were
an arrear of revenue due in respect of
the land by the person taking under
the grant or disposition, his legal
representatives or assigns.

Under section 19, the Lieutenants
Governor may also make rules to regulate
the temporary occupation of Government
lands,

2. Rules made under these sections,
and in fact all rules made by the Lieute-
pant-Governor under the Act, require,
under section 60, the previous sanction of
the Governor General in Council. The
power to make rules under secfions 18 and
19 may, under the provisions of the Act
(XVIII of 1888) creating the office of
Financial Commissioner in Burma, be
delegated by the Lieutenant-Governor
to the Financial Commissioner; but
apparently this has not yet been done.

3. It is unnecessary to examine here
the rules which have been framed for the
disposal of land for agriculfural purposes,
or for the cultivation of special products,
as they do not differ in principle from the
rules generally in force elsewhere, except
in one particular, viz., that a restriction is
placed on grants and leases of land for ordie

pary cultivation to non-Burman applis
canis,  The rule is—

““ Without the previous sanction of the Finan-
cial Commissioner no grant or lease shall he made
to any person who is not a native of Burma,
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when the area to be granted or loased, or its
addition to the area already held, would give such
person a total area in excess of 50 acres, ”

A similar rule exists in Upper Burma,
and it was introduced into the Lower
Burma rules in 1890 by the Local
Government. The origin of the rule is
explained in paragraph 10 ef seq. below.

4. For religious and public purposes
lands are granted in accordance with the
following rules framed under section 18
of the Act. ‘

82. The Deputy Commissioner may grant free
of land revenue (if any), a site for a religious
edifice :—

(o) on his own authority, if the value of the
site does not exceed 100 ; and

(%) with the previous sanction of the Financial

' Commissioner, if the value of the site
%x;(e)e(e)ds R100, but does not exceed

In calculating the value of a site for the
purposes of this rule, the land revenue which is, or

Proceedings, June 1890, Nos, 83 to 8.

would be, assessed on the land if under cultivation

ghall be capitalized at twenty-five times the
annua) assessment, or, if the land is not liable to
assessment, the market value of the land shall be
accepted. '

ExpranarioN.~It is not intended that the
capitalized value of the land revenue referred to
in this rule shall be paid by the grantee ; the land
vevenue i8 to be capitalized only in order that it
may be ascertained whether the total value of the
site falls within the authority to sanction such
grants hereby conferred.

"~ 83. Cases in which the value of the land
exceeds R200 must be submitted for the orders of
the Government of Indja. _ =

34. Rules 32 and 83 are applicable, whatever
the religious creed may be for the purpose of
which the grant is made. '

85. Subject to the sanction of the Financial
Commissioner, the Deputy Commissioner may
make a grant free of revenue, for a public pur-
pose,* of waste land which is not being assessed
to land revenune and the value of which does
not exceed R100. The value of the land
shall be determined in the manner stated in
Rule 32. ‘

36. Any land granted under this chapter will be
resumable if at any time it be used for any other
purposes than those for which it was granted, or
if the buildings are used for any other than
religious or publie purposes.

5. The above rules, so far as they concern
the grant of land for religious edifices,
constitute a special relaxation of the
general orders of February 1872, referred
to in paragraph 20 of the Memorandum,
since churches, temples and other insti-
tutions devoted exclusively to religion are
not regarded as “ public purposes ”’ within
the meaning of those orders. The
policy of Government towards religie
ous institutions is one of strict neutrality.

®eg., for a Zayat (rest house), tank, well or burial
growod. This rule is a delegation of the Local Govern-
ment’s powers under the resolution of February 1872, and
was introduced with the approval of the Government of
India‘in 1897 (Proceedings, April 1897, Nos, 35 to 40.
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In Burma a practice, based on the custom
of the former Government, had grown up
of granting sites freely for Buddhist
religious edifices and the restriotions
imposed by the orders of 1872 resulted in
a representation from the Local Adminis-
tration which brought the whole question
of religious grants in Burma under. dis-
cussion. It was recognized that the
practice was not in accordance with
general policy, but in consideration of the
strong Burmese sentiment on the subject,
and of the faet that Buddistic institutions
are also partly educational in their
character, primary instruction being to a
very large extent in the bhands of the
Buddhist priests, the Government of India
decided in 1878 to permit its continuance.
A difficulty was, however, felt in differen-
tiating between different creeds in the same
Province, and the following rules, which
were sanctioned at the time, were conse-
quently made applicable to grants for
religious purposes generally. : '
I.—Deputy Commissioners may make.
grants of building sites for religious
edifices on land paying mno revenue
where the value of the land does not’
exceed 1100, subject to the confirm-
ation of the Chief Commissioner, to
whom a wonthly statement of such
grants should be furnished from each
district. ,

I1.—The Chief Commissioner may make
similar grants where the value of the
land does not exceed R500,

T11.—Cases in which the value of the land
exceeds RZ00 must be submitted for
the orders of the Government of
India.

TV.—All lands so conveyed will be resumabla
if the buildings are applied to any
other purposes than those for which
the free grant of land was mada.

V.=~The foregoing rules are applicabla,.
whatever the religious creed may bs
for the purposes of which any build-

) ing site may be granted. Y

6. The rules, it will be observed, only
permitted of the grant of land paying no
land revenue. In revising the rules under.
the Land and Revenue Act in 1884, the
Local Government proposed to. extend
them to grants of assessed land, subject to.
the condition that the grantee should
redeem the revenue assessment at ten
years’ purchase. It was explained that
the levy of revenue on land devoted to
religious purposes was opposed to the
custom of the eountry, and the Local Gov-
ernment was itself in favour of remitting
the assessment altogether, This proposal
raised afresh the whole question of policy,
and, after much discussion, it was decided:
that the Local Government should be
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given power “to grant land of any des-
cription (é.e., assessed) for religious pur-
poses up to the value of £200, including
capitalized value of land assessment (if
any) on condition that if the land is
assessed, the land revenue is to be re-
deemed at 25 years’ purchase.” The
decision permitted the Local Government
to grant land, whether revenue-free or
revenue-paying (subject in the latter case
to a lump payment in commutation
of the assessment), but reduced the
limit up to which grants might be made
under the previous orders.

_An arbitrary limit of B200 was fized
because, while enabling the Local Govern-
ment “ to deal with the customary grants
which from time immemorial have been
made by the ruling power for religious
purposes in Burma and which rarely
exoeed this limit of value,” it would * for
the most part exclude the large grants
which are applied for by foreign religious
and missionary bodies’’ and, it may be
added, which were often too readily sup-
ported by the Local Government. .

7. The ruling that land assessed to land
revenue should not be granted free of
payment, appears to have aroused strong
feelings amongst the Burmese Buddhist
community, and upon the earnest repre-
sentation of the Local Government, the
Government of India withdrew the condi-
tion that “where the land is assessed fo
land revenue, the grantee may redeem the
land revenue at 25 years’ purchase,” and
the rules thus assumed their present form.
By substituting the * Financial Commis-

sioner *’ for the * Lieutenant-Governor

the Local Government has, however, dele-
gated all its powers under the rule to the
former.

8. The rules framed under the Act also
deal with grants of land for tanks or
burial grounds, and of leases for building
gites. They empower revenue officers to
make small grants of land for these pur-
poses, but they are made subject to a
liability to assessment, so tbat if land is re-
quired for a tank, or a burial ground, and it
cannot be dealt with under Rule 35 quoted
in paragraph 4 above, as * waste land
which isnot being assessed to land reve-
nue,” it must continue to pay the assess-
ment. Any proposal to remit the assesse

- ment, or to exceed the limits of area laid
down in the rules, requires the sanction of
the Government of India as no powers
are reserved to the Local Government or
Financial Commissioner. The rule as it
stands entails numerous petty references
to the Government of India. Thus, in
December last,the Local Government had
to refer an application from a seoction of

Proceedings, September 1885, Nos. 16 to 23.

Proceedings, Mareh 1886, Nos. 17 to 34,

Rule 87.



Rule 87 A.

Proocedings, November 1897, Nos. 7 and 8.

Appendix I and IJ, Revenue Manual,
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the Chinese cotamunity for the grant for
the putpose of a ‘cemetery of a plot of 4
acres, revenue-free, of an estimated value
of R187:8, though, if the same land had
been requited for a religious edifice, it
might have sanctioned the grant itself.

In the oase of building sites there are
special tules which, on being extended
to any area by the Looal Government,
give the Financial Commissioner authote
ity to sanction a lease of land for a period
not bxceeding 30 years “for building o
industrial purposes, or purposes other
than cultivation” without limit as to
aron.

Urrer BuirMA.

9. Under section 26(1) of the Upper
Burma Land and Revenue Regulation,
111 of 1889, the Financial Commissioner
has power to make rules—

(a) for the disposal by way of grant or
" otherwise of any State land which is
fo Wamf ting the t
(b) for regulating the tempo occupa-
) tiong of such land; andp mry .

{c) for the allotment from such land of
grazing grounds to the inhabitants of
any village in the neighbourhood
thereof whom he considers to stand in

. need of such allotment, and the regu-
lation and control of the use of such
grazing-grounds by persons permitied
to graze their cattle thereon.

But it is further provided that * such rulés
shall not take effect until they have been
approved by the Governor General in
Oouncil.” Bection 61 (2) declares that
“rules made by the Financial Commise
sioner under this Regulation shall not
take effect until they have been sanctioned
by the Local Government.” In respect
to rules made by the Financial Commise

‘sioner under section 26(1) the Supreme

and Local Governments therefore appear
to have concurrent jurisdiction. The
inconvenience of a provision of law which
allows rulés purporting to regulate the
action of the Looal Government to be
issued under the authority of the Finane
cial Commissioner was noticed in 1897,
and the point was noted for consideration
when next the Regulation came under
revision, but no change has yet been
made

10: Asstatedin paragraph 8, the Upper
Burma rules for the lease of land for
ordinary cultivation make 4 distincfion
between Burman and non-Burman applis
cants, In 1890 the Government of India
sanetioned special rules which had for
their objeot (1) the colomization of some
of the waste land in Upper Burma with
immigrants from Behar and Chota Nagpur,
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and (2) the grant of land on ° special
terms to time-expired men of the Upper
Burma Military Police (a foreign force) to
encourage them to settle in Burma. These
rules were considered by the Local Gov-
ernment to sufficiently provide for the
case of natives of India wishing to settle
as agrioulturists in Burma, and in the
rules under the Land and Revenue Regus
lation framed about the same time, the
lease of land for cultivation on ordinary
raiyatwari terms was restricted to natives
of Burma. No limit was placed on the
area which might be leased to a Burman
applicant, except that allotments of more
than 100 acres required the sanction of
the Financial Commissioner.

11. In 1895 two Eurasians, technically
natives of Burma, applied for a large
allotment on Burman terms, and this raised
the general question whether large areas
should be given to parties intending to
cultivate with Burman tenants : in other
words, whether the creation of a landlord
class should be permitted in Burma., The
Local Government expressed itself in
favour of keeping the country raiyatwari
as much as possible, and in this view the
Government of India agreed. To give
effect to this policy, the area which the
Distriot Officer was empowered to lease
to a Burman without previous reference
was reduced from 100 to 25 acres. At
the same time, to provide for the case of
Ohinese market gardeners and the like,
a rule was added permitting a cultivating
lease to non-Burmans up to 10 acres,
No leases of land in Upper Burma can be
transferred or charged in favour of a
non-agriculturist, or to a person who is
not & native of Burma, without the
previous sanction of the Township Officer.

12, The rules forwarded by the Local
Government and sanctioned by the
Government of India made no provision
for the grant of land to other than natives
of Burma for non-agricultural purposes,
and made every deviation from the condi-
tions prescribed for leases subject to the
previous sanction of the Governor
General in Council. In 1897 the Local
QGovernment proposed that it should be
~ vested with power to make leases and
grants of land, except revenue-free
grants, on other conditions than those
presoribed by the rules, subject only to
such restrictions as the Government of
India might, from time to time, prescribe
" by executive order. The Government of
India, however, folt *“some hesitation in
investing a Local Government with
absalutely unlimited power in the
matter ”’, but they sanctioned the insers

Procesdings, September 1891, Nos. 49 and 4.

Proceedings, February 1895, Nos, 17 and 18.

Proceedings, December, 1898, Nos. 17 to 19.
Proceodings, February 1896, Nos. 80 and 31.

Rale 40 (iii).

Rnle 38,

Proceedings, November 1807, Now. ¥ and 8.
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tion of the words “ and for other purposes
by the Local Government” in the rule,
which now runs as follows ;=

Leases of State land which is waste may, for
the purpose of cultivation only, be made to
persons other than natives of Burma by the
Collector, and for other purposes by the Local
Government. Provided that no lease shall be
made to any person, or set of persons, of an area
exceeding 10 acres, and that no greater area
shall be leased than will make ap the total of
the land held by the person, or set of persons,
under lease to ten acres.

18. This rule does not apply to lands
in towns or civil stations, nor to lands
allotted for the cultivation of special
products, nor to grants made under the
special rules referred to in paragraph
10. Nor does it affect grants of land
for religious edifices or public purposes.
These latter are (save in some minor
particulars) the same as those for Lower
Burma and do not require separate notice.
With these exceptions any lease to a non-
Burman in Upper Burma in excess of 10
acres whether for agriculture or other
purposes, requires the sanction of the
Government of India.

14. It will be seen that the rules are
intended to oarry out a policy ad-
vocated by the Local Government, and
endorsed by the Government of India, of
(1) limiting the settlement of non-Burman
agriculturists to special classes under
special rules (which so far have not

-achieved their object) and excluding them

from the ordinary raiyatwari settlement
open to Burmans, and (2) preserving the
raiyatwari system among Burmans, and
excluding the middleman by limiting the
area which may be granted to a Burman
on lease, and reducing it still further in
the case of & non-Burman. “In Burma
it is possible to exclude the middleman
whose existence has given rise to such
great diffioulties in other parts of India;
and the Government of India are
desirous of omitting no precaution that
may oconduce to this end ”. Holdin
this view, they were disposed to curtai
the unlimited power which the Financial
Commissioner now possesses to extend
the area of leases to Burmans; but the
Local Government held that he could be
trusted to give effect to the policy of the
Government. ]

15. It may be noted that a majority of
local officers to whom the question was
referred, were in favour of applying the
25 acres limit to Burmans and foreigners
alike. In Lower Burma, where there are
no special rules for the settlement of
non~Burmans, the limit for Burmauns is
100 acres, and for others 80 acres; while
as regards land for non-agricultural pur-
poses, the rules are the same for both,
Why, for the purpose of excluding the
middleman, a distinction as to area should
be necessary between the two classes in

otthan_ Laman_ar TTnnan. Raryma . ic nat.
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APPENDIX D,

Continuance of lapsed revenue-free grants
and assignments of Land Revenue.

In Madras special rules were approved
by the Goverament. of India in 189) for
dealing with yeomiah pensions and other
grants. Yeomiah pensions are of two
kinds, viz :(a) for service, such as perform-
ing worship in a mosque, lighting tombs,
ete., and (b) for the maintenance of the
grantees and their families, either as an act
of charity or reward for services rendered,
The rules allow the Local Government,
when special reasons exist, to continue for
another life subsistence yeomiah peusions
which have lapsed, and to use its discretion
in gradually reducing and extinguishing
pensions not expressly granted for a num-
ber of lives; also in recognizing the claims
of adopted heirs to hereditary compensa-
tion allowances when they have no legal
right to succeed.

2. Bombay—In 1880 the Government
of India authorized the Bombay Govern-
ment ¢ o sanction charitable allowances
not  exceeding R50 per annum, in the
aggregate, in any one case, to the destitute
relatives of deceased revenue-free holders >,
All cases in which the aggregate annual
grant proposed exceeded R50 were to be
sent up for the sanction of the Govern-
ment of India. These powers were at the
same time extended to other major Local
Governments including Central Provy-
inces, Burnia and Assam, but excluding
the Punjab. )

3. Punjob—In the Punjab separate
orders had been issued in 1872 permitting
the Local Government to sanction money
life pensions, within prescribed limits, for
the widows or other near female relatives
of certain classes of grantees whose privie
lege lapsed on death owing to failure of
male heirs. These orders subsequently
underwent modification more than once,
and between 1887 and 1891, in conse-
quence of what appeared to the Supreme
Government to be a tendency to undue
liberality in dealing with alienations of
land and revenue, the practice and powers
of the Local Government were brought
under renewed examination and new rules
were laid down for its guidance. These
rules as they now stand are as follows :—

IL Subject to the following exceptions, no
grant of which the conditions have been defined
by any general or special order of the (Govern-
ment of India, or by an order of the Local
Government acting under general powers con-
ferred by the Government of India, may be
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continued on lapse at the end of the term
specified in the order, or otherwise modified in
favour of the grantee, without the previous
sanction of the Government of India.

Eazception (§).—Grants for village service or
for a religious, charitable or other analogous
institution which, under orders passed prior to
thess rules by the (iovernment of India, or by
the Local Government in accordance with
goneral powers conferred by the Government of
* India, are resumable on the expiry of a life or
for some other period specified in the order,
may on lapser be continuel by the ILocal
Government, without reference to the Govern-
ment of India, for such period as the service is
rendered, or the iustitution kept uvp and the
assignee well behaved.

Exception (17).—Other grants which, under
orders passed prior to the issue of these rules
by the Government of India, or by the Local
Government in accordance with general powers
conferred by the Government of India, are
resumable on the expiry of a life or lives, or for
some other period specitied in the order, may
be renewed by the Liocal Government, without
reference to the Government of India, for a
single lite, provided that the previous sanction
of the Government of India will be necessary
in any case referred to in this exception when
the amount to be continued—

(a) exceeds one-half of the sum enjoyed by
the last grantee and is more than
R50 per annum; or

() does not exceed one-half of the sum en-
joyed by the last grantee and is more
than 81,000 per annum,

1II. If before the expiry of the term for which
an assignment not exceeding R20 in annual
value has been released, it is discovered that the
sanction for release was given more than 10 years
before by an officer not empowered to give such
sanction, the Local Government may sanction
release for the life of the existing holder or for the
term of settlement.

1V. In the case of grants for village service or
for a religious, charitable or other analogous in-
stitution of an apnual value not exceeding 1}%20,
which bave been enjoyed for more than 10 years,
the Local Government may, without reference to

the Government of India, sanction renewal for a -

single life or for the term of settlement notwith-
standing the fact that the original order for re-
lease, or an intermediate order for continuance
was, or both such orders were, invalid.

4. Cases falling under rules III and IV
which are disposed of at a land revenue
settlement are reported for confirmation
to the Government of India in a tabular
statement.

5. Renewals of lapsed grants under these
rules are ordinarily only granted in the
following cases :—

(1) the family of the deceased holder is in
destitute or greatly reduced circum-
stances ; or

Government of India leter No. 2939-120,
dated 10th Uetober 1894,

Government of Indis letter No. 2939-120,
dated 10th October 1894.
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(2) the members of the family are unable to
support themselves ; or

(3) the deceased holder has rendered impor-
tant public services of a special kind ;
or

(4) there are sufficient political reasons for
exceptional liberality, groynded upon
the history of the family and its ser-
vices to the State or its position in the
country, orits claims by reason of
misfortunes beyond the control of

- the survivors upon the compassion of
the British Government,.

6. Under the orders of 1872 above
referred to, as modified in 1878 and 1883,
the Local Government may also grant
money pensions, within the following
limits, to the heirs and relatives of
deccased grantees whose grants have
lapsed to Government ;—

L. On the lapse, by failure of male heirs,
of any jagir, muafi, horseman’s share
or other revenue free grantin per-
petuity, the Local Government will
be prepared to receive applications
for the grant of life pensions to the
widows and daughters and other
destitute relatives of the deceased
who were dependent on him for
support, amounting in the aggregate
to not more than one-half the value
of the lapsed grant, where such
value exceeds R100 per annum ;
and where the value of the lapsed
grant does not exceed RIOV per
annum to not more than R60 or
the actual value of the lapsed grant
if below this amount,

II. On the lapse of a life assignment the
Local Government may grant pen-
sions, not exceeding R60 per
annum in the aggregate in any one
case, to the destitute relatives of the
deceased holder.

7. The powers of the Financial Commis-
sioner, Punjab, with regard to the continu-
ance and resumption of grants are as
tollows :—

I. At a general re-assessment of a district
the Fivancial Commissioner shall
have power to continue for the term
of the new settlewent all grants of
the annual value of H5v0 and
under for tbe maintenance of religious
and charitable institutions or of rest-
houses made for the term of the ex-
piring settlement, or for the life
or lives of the manager or managers
of the ivstitution.

11, Any grant of the annual value of B50
and under originally released for
the life or lives of the manager or
managers of any such institution
may, at a general re-assessment of a
district, be converted by order of the
Pinancial Commissioner into an
assignment for the term of the new

Government of India Resolution No. 2360, dated
d1et July 1883.
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settlement, conditional on the proper
maintenance of the insutution, even
though one or more of the grantees
is still alive ; provided that a grant
of which the conditions have been
altered under this rule, shall in no
case be resumed until it is liable to
resumption under the conditions on
which it was originally made.

I1I. Any grant of the annual value of
R50 and uoder made for the life
or lives of the manager or managers
of an institution may, if the original
term of release expires during the
currency of a ‘land revenue settle-
ment, be continued by order of the
Financial Commissioner conditional
on the proper maintenance of the
institution for the remainder of the
term of the settlement.

IV. The Finaucial Cummissioner may, ata
general re-assessment of a district,
continue all grants in favour of
village servants of the annual value
of R20 and under for any period not
exceeding the term of the new settle-
ment.

V. The Financial Commissioner shall have
power to resume any grant of the
annual value of R50 and under at
any time when he is of opinion that
the conditions under which the grant
was made are not substantially ful-

filled.

8. Baluchistan.—In connection with the
Peshin settlement the Chief Commissioner
was authorised in 1896, to sanction assign-
ments of revenue in perpetuity where
the area concerned did not exceed ten
acres. or for twolives or less in the case of
larger areas, But this referred to claims
coming under enquiry during the first
settlement of the district. His powers as
to alienations of revenue are now regula-
ted by the Punjab rules which were
extended to Baluchistan in 1902, 7The
Financial Commissioner’s powers under
those rules are however exeraised by the
Chief Commissioner and not by the
Revenue Commissioner.

9. United Provinces.~The authority
given to the Punjab Government to
renew lapsed assignments of land revenue
was extended to the Government of the
United Provinces in 1905, and in 1906
rules were framed for the latter Province
toregulate the continuance of revenue-free
grants. These rules are similar to the
Punjab rules quoted in paragraph 7, but
the conditions of renewal are modified as
follows i~—

(1) If any portion of the grantis renewed
in favour of a single person, it shall
be continued to him for the period of
his life or any shorter period.

(2) If any portion of the grant is renewed
and distributed among several per-
sons, the share of each person may

Foreign Lepartment, Proge, December 1898,

Nos. 34—39.

Progs,, June 1902, Nos, 42—47.

Progs., August 1808, Nos, 10—~12.



Progs., April 1907, No. 8,

Progs., October 1905, Nos. 53~ 61.

* Vide paragraph 2 onte.
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be continned to him for his life or
any shorter period.

(3) The portion of the grant remewed in
favour of one person, or the aggre-
gate of the portions renewed in favour
of two or more persons, shall not
exceed=~—

(@) R50 if the portion or aggregate of
the portions of the grant renewed
exceed half the sum enjoyed by the
late holder, or

(6) R1,000 if the portion or aggregat
of the portions renewed does not
exceed half the sum enjoyed by
the late holder.

10. .4jmere.—The rules of the United
Provinces have recently been extended to
this Provinee with slight modifications.

11. 41l Provinces.—In 1905, the follow-
ing general orders were issued conferring
on all Local Governments the powers to
continue lapsed grants already conceded to
the Governments of the Punjab and
United Provinces :—

Resolution. Instances have recently come
before the  Government of India which show
that the strict application. of the existing rules
regarding the resumption of assignments of land
revenue is apt to cause hardship, especially when
the family which has hitherto been dependent
on such an assignment comprises widows and
orphans whose income is suddenly reduced by
its complete resumption. It frequently happens
that such cases cannot be adequately met by the
grant of charitable allowances, authority to sanc-
tion which was delegated in the Government of
India  Resolution (Finance and Commerce)
No. 1902, dated 26th July 1880.* The Govera-
ment of India are accordingly pleased to delegate
to all Local Governments and Administrations,
in cases in which an assignment of land revenue
which is resumable on the expiry of a life or lives,
or of any other period specified in the order making
the grant, falls in, the power to renew it for a
single life, the sanction of the Government of
India being required only when the amount of
the grant to he continued—

(a) exceeds one-half of the sum enjoyed by
the last grantee and is more than
R50 per annum ; or

(5) does not exceed one-half of the sum en-
joyed by the last grantee, but is more
than R1,000 per annum,

2. This order is not intended to limit any
powers in oeonnection with land revenue assign-
ments at present vested in any Local Government
or Admimstration,

€.1.C. P, 0.—No. 21 4 R. & A.—4-2-1908.—~100--J.E, J.
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