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COMMISSION ON CENTRE-STATE RELATIONS

QUESTIONNAIRE

JANUARY, 1984



(GOVERNMENT OF INDIA
COMMISSION ON CENTRE-STATE RELATIONS

Dear Sir,

The Government of India constituted this Commis-
sion vide the Ministry of Home Affairs Noti-
fication No. IV/11017/1/83-CSR, dated the 9th June,
1983 with the following terms of reference :—

“2. The Commission will examine and review the
working of the existing arrangements between
the Union and Statesin regard to powers,
functions and responsibilities in all spheres
and recommend such changes or other measures
as may be appropiate.

3. In examining and reviewing the working of the
existing arrangements between the Union and
States and making recommendations as to the
changes and measures needed, the Commission
will keep in view the social and economic
developments that have taken place over the
years and have due regard to the scheme and
framework of the Constitution which the foun-
ding fathers have so sedulously designed to pro-
tect the inde endence and ensure the unity and
integrity of the country which is of paramount
importance for promoting the welfare of the
people”.

2. The scope of the enquiry to be conducted by the
Commission and its parameters are thus governed by
these terms of reference.

3. In order to collect basic information (an analytical
study of which would have enabled the Commission
to identify with greater precision and exactitude the
difficulties, problems and issues that might have arisen
in the working of the present arrangements between the
Union and the States), the Commission had written to
all the Ministries of the Government of India, the pre-
sent and former Chief Ministers of the State Govern-
ments, and Lt. Governors/Administrators of Union
Territories, requesting them to sen their memoranda
containing their views on the subject. Barring the
brief, tentative replies of about 4 former Chief Minis-
ters and a few others no memoranda have yet been
received from the addressees, which might have
enabled the Commission to formulate a more specific
and comprehensive questionnaire. It is, therefore,
not claimed that the questionnaire now being issued,

4th Floor, ‘B’ Wing,

Lok Nayak Bhavan, Khan Market
New Delhi : 110 003.

Dated : 16th January, 1984,

is exhaustive. If necessary, the Commission may
issue a supplementary questionnaire, later.

4. The questionnaire has been framed purely with
the object of eliciting from all possible sources, views
and suggestions on issues gleaned by the Commission
from published literature. Those issues have yet to
be studied in depth by the Commission, which has no
preformed opinion or predilections in respect of them.
It will, therefore, be not correct to read, by any stretch
of imagination, into this questionnaire an indication
or projection of the Commission’s own views on any
point relating thereto as, at this stage, it has not for-
mulated thereon any view of its own.

5. If some issues which you consider important, do
not find place in the questionnaire, you are at liberty
to point out the same and add a supplementary note
containing your comments in respect thereof.

6. To facilitate the stupendous task of collating and
processing the replies to different questions con-
tained in the questionnaire reply to each question
may be given on a separate sheet of paper (preferably
typewritten and in duplicate).

7. The task assigned to this Commission is of im-
mense national importance. The Commission earnestly
hopes that you will kind y extend your unstinted
cooperation to it in this national endeavour.

Your replies to the questionnaire may te sent
by the end of March, 1984 to the following address:—
Shri K. A. Ramasubramaniam,
Secretary,
Commission on Centre-State Relations,
4th Floor, ‘B’ Wing, Lok Nayak Bhavan,
Khan Market,
NEW DELHI : 110 003.

Thanking you,
Yours faithfully,

(R. S. SARKARIA)
Chairman

BNC. : Questionnaire,






QUESTIONNAIRE

PART I

INTRODUCTORY

Q.1.1 According to the Study Team of the Adminis-
trative Reforms Commission, the Constitution-makers
followed up their declaration that ‘“‘the soundest
framework for our Constitution is a Federation with
a strong Centre” with “firm consistency in the fra-
ming of the Constitution.”” Can our Constitution
be called FEDERAL in the strict sence notwith-
standing several unique features not found in other
FEDERATIONS?

Q. 1.2 Accepting the “‘traditional” notion of Federa-
lism, the Rajamannar Committee appointed by the
then Tamil Nadu Government, urged for greater
autonomy for the States by a redistribution of the
legislative powers in the three lists of the Seventh
Schedule; deletion, revision or substantial modi-
fication of certain provisions (such as Articles
251, 256, 257, 348, 349, 355, 356, 357, 365, etc.),
which give the Union a supervisory role over the
States; allotment of more tax-resources in List II
to the States, abolition of appeals to the Supreme
Court except in constitutional matters, etc.

Would you subscribe to this view?

Q. 1.3 It has been suggested that in large and hetero-
genous country like India, there is a need for sub-
tantial decentralisation, territorial as well as func-
tional, of powers and functions in normal times
in the interest of efficiency and equity, although
there has to be provision for considerable centra-
lisation in times of emergency.

Do you agree?

What in your view, would be the optimum Consti-
tutional provision from this standpoint?

Q. 1.4 Does a federation of the “traditional” type
wherein the National and Regional governments are
“coordinate and absolutely ind.pendent” within
their respective jurisdiction set apart by its Consti-
tution, exist as a functional entity as distinct from
an abstract theory anywhere in the present-day

world?

Q. 1.5 Some eminent persons having special know-
ledge, experience and understanding of the Indian
polity and its functioning, have expressed the fol-
lowing views :

(a) The Constitution is basically sound and flexible
enough to meet the challenge of the changing
times;

() The difficulties, issues, tensions and problems
which have arisen in Union-State relationships
are not due to any substantial defect in the
scheme and fundamental fabric of the Con-
stitution, but because over the years these rela-
tionships have not been worked in conformity
with the true spirit and intent of the Con-

stitution;

(c) These diffculties, problems and issues can be
resolved and distortions rectified without major
constitutional amendments, by

(i) changing the executive procedures, practices
and some regulatory laws, impinging upon
certain spheres of Union-State relations;

(ii) ¢volving healthy conventions and pro-
cedures with the aid and advice of an
effective consultative body (as envisaged
by Article 263) compos.d of the repre-
sentatives of the Union and the States.

_ Do you agree?If so, what are your suggestions
in this regard?

Q. 1.6 Do you agree that the protcction of the inde-
pendenc: and ensurance of the Unity and Integrity
of the country is of paramount importance? If
so, what provisions in the Constitution, in your
opinion, have been designed to achieve that ¢nd?

Q. 1.7 Are the constitutional provisions regarding the
obligations of the Centre and the States in respect
of the country as a whole and to one another,
reasonable? In this connection, you may, among
others, refer to Articles 256, 257, 354, to 357 and
365 of the Constitution.

Q- 1.8 Article 3 of the Constitution provides that
Parliament may by law :

(2) form a new State by separation of territory
from any State or by unjiting two or more
States or parts of States or by uniting any
territory to a part of any State;

(b) increase the area of any State;

(c) diminish the area of any State;
(d) alter the boundaries of any State;
(e) alter the name of any State.

A view has been expressed that this Article
requires reconsideration.

Do you agree with this view and, if so, what
modification of this provision wou'd you suggest?

PART 11

LEGISLATIVE RELATIONS

Q. 2.1 A view has been expressed that there is noth-
ing basically wrong in the scheme of distribution of
legislative powers between the Union and States,
which ensures in normal times a substantial measure
of legislative autonomy to the States; but over the
years, the Union has, under the cover of a declara-
tion of ‘national interest’ or ‘public interest’ encroa-
ched on the State legislative field. Can you give
concrete instances, if any, of such encroachments?

Q. 2.2 What changes would you suggest—commen-
surate with the strength of the Centre and the unity
and integrity of the country—in the distribution of



powers under the legislative lists of the Seventh
Schedule and,or the contents thereof and other
provisions of the Constitution?

Q. 2.3 Under the Government of India Act, 1935,
the Instrument of Instructions contained a provision
that whenever any legislation by the Centre was
undertaken on a Concurrent subject, the Provincial
Government had to be consulted beiore-hand.

Do you think the adoption of such a course
would be desirable in the interest or ensuring better
relations between the Union and the States?

Q. 2.4 Do you consider that declarations enabling
Parliament to legislate on certain subjects within the
exclusive competence ot the States, in ‘national
interest’, or ‘public interest’, should be of a perpetual
nature or for particular durations subject to periodic
review ?

Q. 2.5 Have you any other change or reform to suggest
with regard to Union-State relations in the legisia-
tive sphere?

PART 111
ROLE OF THE GOVERNOR

Q. 3.1. What are your comments/views in regard to
the role of the Governor in the context of
Centre-State relations—

(a) as envisaged by the Constitution, and

(b) as practised by them during the last 34 years
since the advent or the Constitution?

Q. 3.2 What, in your opinion, should be the role of
the Governor in fostering healthy Union-State
Relations?

Q. 3.3 Whatare your views/comments in regard to the
performance o1 the tunctions/duties by the Governor
in the matter of—

(a) making report to the President suggesting action
under Article 356 (1),

(b) appointment of Chief Minister under Article
164, and '

(¢) Prorogation of the House/or dissolution of the
Legislative Assembly under Article 174 (2) ?

Q. 3.4 What in your view was the intent and purpose
of the Constitution-makers in providing in Article
200 ior reservation o! Bills by the Governor and,
in Article 201, for the consideration oj the President ?
Has the power of reservation by the Governor and
consideration of State Bills by the President, been
generally exercised in conformity with that intent,
spirit and purpose of the provision? Please base
your conclusion on concrete instances. Can you
give insta..ces if any, of cases where the Governor
has withheld assent to a State Bill or reserved it for
consideration by the President without any advice
from his Council of Ministers?

Q. 3.5 A case study covering {70 Bills during the
period 1956-65, conducted ur.der the auspices of the

Indian Law Institute reveals that! “‘the Centre does
try to dictate its policies to the States in giving Presi-
dential assent, though the tact that the assent has
actually been withheld only in a few cases, seems to
indicate that, so far, the process of Presidential
assent has not acted as a substaniial threat to the
autonomy of the States’.

Do you agree with the above conclusion?
In case whether the assent was eventua.ly given, do
you think there was undue delay ?

Q. 3.6 There is a view that the Governor is neither an
agent of the Centre nor a mere ornamental head of
the State but ‘““a close link”’ between the Centre and
the States. Does this represewt the correct position ?
Have the Governors, in practice, generally acted
impartially and fairly in accordance wi.h the
Constitution and healthy conventions in discharging
their dual responsibility ? Please support your answer
with ccncrete instances, if any.

Q. 3.7 It has been suggested that to enable the Gover-
nor to perform his 1unctions under the Constitution
more efficiently and impartially, he should be
guaranteed his full 5 year term and the procedure
of his removal should be the same as prescribed in
glecase of a Judge of the Supreme Court/High

ourt,

Do you agree ?

Q. 3.8 It bhas been suggested that the Governor
should be empowered to summon the Legislative
Assembly and himself check and verify in the House
to decide the limited question whether the ruling
f:arty in the State has iost its majority in the Legis-
ature.

Do you agree ?

Q. 3.9 Criticism is often levelled that in making his

choice of the Chief Minister, in unstable party posi-
tions, after a Ministry in the State regions on account
of ang-confidence motion having been passed
againstit in the State Legislature, the Governor
does not act fairly but in a manner calculated to ad-
vance the interests of a particular political party
or group. In order to guard against the instability
of the Ministries, the Constitution of the Federal
Republic of Germany has introduced a device.
Article 67 of the Basic Law lays down that the
Bundestag (Federal Legislature) can express its
lack of confidence in the Federal Chancellor only
by electing a successor simultaneously, and then re-
questing the Feceral President to dismiss the Chan-
cellor. Do you think that if a similar provision is
incorporated in our Constitution, it will prevent
unnecessary friction between the Governor and the
elected representative on the one hand, and reduce
occasions for the above-mentioned criticism against
the Governor, on the other? Have you any other
suggestion?

Q. 3.10 The Administrative Reforms Commission
recommended :

“Guidelines on the manner in which discretionary
powers should be exercised by the Governors should
be formulated by the Inter-State Council and on



acceptance by the Union issued in the name of the
Presi%ent. They should be placed before both Hou-
ses of Parliament.”

What is your comment/view about the Constitu-
tional validity/political propricty and pragmatic
utility of issuing such guidelines?

PART 1V
ADMINISTRATIVE RELATIONS

Q. 4.1 What are your views in regard to the pupose,
function and use of Arucies 250, 257 and 365 in
the scheme and framework of our Consutution ?
Has there been « case wnere directions were issued
under Article 236 or 257 andjor under both whaere,
under the threat of invoking Arucie 365, any State
was compelied to carry out sucn directions ?

Q. 4.2 There is onc view that Article 365 should be

deleted. Tnere is another view tnat siace tmis is
purely a consequeulial enabli.g clause (which
hus never actuauly been operated upon), it may
remain as reserve provision.

Which view would you support and for what
reasons ?

Q. 4.3 The Administrative Reforms Commission
n its report (1969) ovbserved :

“The issue of direction (under Article 256 or Article
257) by the Centre to a State............ .18 an
extreme step and should be taken only in cases
of absolute necessity, where no other means of
securing the objective are available. The assumption
of governance oy the kresident (under Arucie 356)
is a drasuc medicine prescrioed in tae Conscitution
as a last resoct walcn caunot pe  adminstered  as
daily food as a matier of course’.

On the above reasoning, the Commission recom-
mended :

“Before issue of directions to a State under Article
256, the Centre should expiore tae possibuitics
of settung poiuts of coadict oy all otner avalaple
means’’.

What is your reaction and comment with regard
to the above-quoted recommendation of A.R.C. ?

Q4.4 The Constitution-makers with remarkable
foresight anticipated the arising of  situauons ““in
which the Government of a State cann.t be carried
on, in accordance with the provisions of the Cons-
titution” and provided ex-necessitas in Article 356
for use by the Union as ultimate weapon to
remedy such a situation. Can you, atter a survery
of all or a suostanual numoer of cases n
which this Article was invokeaq, offer your con-
siuered views ds to  waetuer, geaarally, tnis ex-
traodina:y, remedial power has been exercised
properly ?

If your answer is substantially or partly in the
negative, please give reasons _with reference to
those cases in which, in your opinion, this power

was misused contrary to the intent and purpose of

this Article.

Q. 4.5 The Forty-Second Amendment Act, 1976
had substituted ‘“‘one year” for the words “six
months'’ in clause (4) of Article 356, with the result

that the proclamation approved by Parliament under
the preceding clause (3) unless revoked, ccases
to operate on the expiration of a periud of one year
from the date of issue of the proclamation, The
Forty-Fourtn Amendment Act, 1978, restored
the ornigmal perioa of “‘six menths’ jn tnis
clause, and also cut down the maximum total
period for President’s rule, mentioned in ciause
(5) from ““three years” to “one yecar” except where
the two extremely stringent conditions listed in
sub-clause (a) and (b) co-exist. Thcse changes were
made as a safeguard against unnecessary extension
of the Central rule beyond the period for which
it was absolutely necessary to restore the normal

funcuoning of the responsible Government in the
State.

A view has been propounded with reference to
ceitain situations that recently arose in a State and
are lkely to arise in some other States, that, where
owing to the continued disturbed conditions, the
break-down or failure of Constitutional machinery
in a State cannot be repaired and normalcy restored
withiy the time-limits specified in clauses (4) & (5)
of Article 356, the said amendments, though
intended to be a sateguard may turn into a handicap
to tuc citicacious use ot this power by the Union.

Do you agree with this view ? If so, what other
safeguard, if any, would you suggest in addition to,
orin modification of clauses (4) and (5) which would
while minimising the possibility of misuse of the
powel uncer Aiticle 356, not 1nkabit its use as an
ultimate weapon capable of effective action ?

Q. 4.6 Under the present arrangements, many of the
tunctions of the Union Government like census,

eieclious, etc, are jmpilemcntca by tne State
administration.

Are the present arrangements working satisfac-
torily ?

Do you have any comments to offer in this regard?

Q. 4.7 At present, a number of Central agencies
such as the Agricultural Prices Commission, Cen-
tral Water Commission, Central Electricity Autho-
rity, Director-General of Technical Development,
Monopolies and Restrictive Trade Practices Com-
mission, Employees State Insurance Corporation,
National Savings Organisation, Employees Provi-
dent Fund Organisation, Bureau of Industrial Costs
and Prices, Food Corporation of India,-etc. handle
activities relating to subjects in the State and
Concurrent lists of the Seventh Schedule to the
Constitution. It has often beer alleged that through
these agencies the Union has made undue inroads
into tiue States’ autonomy,

Is this criticism justified ?

If so what should be the proper role of such
Central agencies in such matters ?

Q. 4.8 A specific provision was made in Article 312
of the Constitution, with the unanimous support
of the then provincial Governments, not only for
regularising the two All-India Services, namely
Indian Administrative Service and Indian Police
Service which had been earlier created by an Exe-
cutive Order, but also empowering Parliament to
create, by law, one or more All-India Services
common to the Union and the States, if they are



deemed essential in the national interest. The
recruitment, discipline and control of these
Services was to be tackled on a basis of
uniformity and under the directions of the Central
Government in order to foster stability and a
broad national outlook which are essential for the
efficiency and effectiveness of the Services and
conducive to nati nal integration. Do you think
that the All-India Services have fulfilled the expecta-
ticns of the Constitution-makers ?

Some States have contended that they should be
given greater control over the All-India Services.

What are your views ?

Q. 4.9 According to the Administrative Reforms
Commission, the Union is competent by virtue of
Article 355 to locate and use its Central Reserve
Police and other armed forces in aid of civil power
in any State, even suo motu. Some States, on the
the other hand, have controverted this view and
have opposed such Central intervention.

What are your views ?

Q. 4.10 In the Constitution, ‘Newspapers, books and
~printing pressess’ have been included in the Con-
current List (Entry 39, List II), while ..., . ..
broadcasting and other like forms of communi-
cation” have been included in the Union List
(Entry 31, List I).

It was suggested during the Constituent Assembly
debates that “broadcasting” should be included in
the Concurrent List. Some States have also been
urging that broadcasting and television facilities
should be shared between the Union and States
on a fair and rcasonable basis as both have got
equal need for access to these mass communication
media for putting across their views to the people.

What are you views ?

Q.4.11 How far have the Zonal Councils set up under
the States Reorganisation Act, 1956 served the
purpose of collectively pursuing States’ interests by
cutting across party lines?

Q.4.12 Article 263 of the Constitution, which appears
under the caption “Co-ordination between States”,
empowers the President to establish an Inter-State
Council, if it appears to him that the public interests
would be served by the establishment thereof. The
Administrative Reforms Commission has also
recommended the establishment of gsych a
Council. .....

Do you think that setting up of such an institu-
tion would be desirable to iron out-inter-State and
Union-State differences and issues and thereby
to secure better cooperation between the States?

If so, what should be the functions and composition
“of such a Council ?

Shoulgi it be set up on a permanent basis, or as
an experimental measure for a specified period of
years ?

- Should the Council have an independent Secreta-

PART V
FINANCIAL RELATIONS

Q.5.1 The Constitution-makers expected that the
revenue-gap between the resources and the fiscal
needs of States to discharge their growing responsibi-
lities, will be covered under a scheme of devolution
partly by sharing with the States, proceeds of certain
Central taxes and duties, and partly by grants-in-
aid from the Union, under an arrangement “as
automatic and free from interference as possible”,
while periodic changes will be made by the President
on the recommendations of the Finance Commission,
which we hope, will command the confidence of all”.

After a review of the working of the mechanisms
for devolution and examination of details of re-
sources transferred by the Union to the States
during the last 34 years, can it be said that the scheme
of devolution envisaged by the Constitution-makers
has worked well and come up to their expectations?

Q.5.2 The A.R.C. Study Team on Centre-Stafe

Relations has observed : “....................
the outstanding feature of the financial relationship
between the Centre and the States is that the former
is always the Giver and the latter the Receiver. ... ..
The State resources on their own have not been
enough even to meet all non-plan expenditure and
there is thus heavy and increasing financial depen-
dence on the Centre. .

After a survey of the resource-transfers recom-
mended by the several Finance Commissions
subsequently, does the overall position stated by
the A.R.C. Study Team, and quotcd above, still
hold good? If so, which of the following alternatives,
or combinations thereof, do you think should be
adopted and for what reasons ?

(a) Complete separation of the fiscal relations of
the Union and the States, abolition of the scheme
of transfer of resources and instead transferring
more taxing needs to List II Seventh Schedule.

(b) Transfer of a few more elastic taxation heads
to List II. '

(c) All the taxing heads/taxing powers be transferred
to the Union List to form a shareable pool,
the respective shares of the Union and. the
States as a whole being specified in the Constitu-
tion itself. The amounts and the principles
on which the States’ share would be distributed
amongst the various States, be determined by
the Finance Commission.

(d) More Central taxes such as Corporation Tax,
Customs Duty, Surcharge on Income Tax, etc.,
be brought into the shareable pool.” = -

(e) Financial resources, other than tax-revenues
to the Union, be also distributed between the
Centre . and the States.

Q.5.3 The Directive Principles of State Pblicy spell

out that the State shall endeavour, inter-alia, to
provide social and economic justice and endeavour
to climinate inequalities amongst groups of people
residing in different areas. Owing to historical
- reasons, the capacity of States to ensure through



their own resources. reduction of regional inequa-
lities, and to attain social and economic justice
varies widely.

A view has been expressed that regional imbalances
can be reduced only by a strong Centre, having
elastic sources of revenue and more discretionary
powers to use the funds available with it for the
development of poorer States. Giving more
financial powers to States will only further tilt the
balance in favour of richer States.

Do you agree? What are 'your views on the
above observations?

Q.5.4 The options available to the Centre to attain the
objective set forth in the pr:ceding question are :

1. raising more revenue resources—
(i) through taxation;

(ii) through subventions from richer States to
Central pool under some principles;

2. better control over expenditure, and
3. deficit financing.

The Central revenue account appears to show fairly
large deficits during the past several years after
making the necessary devolutions to the State
Governments, as recommended by the Finance
Commissions and by the Planning Commission.

1s deficit financing to cover this gap, in your view,
in the national interest? If it is not, what suggestions
would you take to bridge this revenue gap?

Q.5.5 It is stated that the present devolutions made
through the channels of the Finance Commission
and the Planning Commission do not appear to bridge
the gap in resources between the poorer and
richer States. Keeping this in view, please give your
suggestions regarding the objective criteria that

. .should be used for determining :

(a) the share of taxes,
(b) plan assistance, and .
(c) non-plan assistance

for each State taking into account the tax efforts as

well as efficiency and economy in management.

Please also indicate what relative weightage should be
given to each criterian.

Q.5.6 A view has been expressed that a ‘special federal
fund’ for'ensuring ‘faster development in economically
underdeveloped areas relative to other developed
areas of the country,”as provided for in the Yogolsav
Constitution, should be established in India.

Do you think that our Finance and Planning
Commissions are not adequate for the purpose?

. Q.5.7 There appears to be certain imperatives in
the allocation of taxation functions to the Union
and the States. One cardinal principle is that a tax
should be imposed by the authority which can best
collect and administer it. The second is the impe-
rative of Part XIII of the Constitution ensuring
“freedom of trade, commerce and intercourse
_within the country”. " The third is the reduction

" of inequalities through use, inter alia of the taxa-
tion system as an instrument of economic policy.

In the light of these three principles, what Cen-
tral taxation powers can reasonably, be transferred
to the States? ’

Please elucidate end give reasons.

§Q.5.8 It is held” by some experts that major taxes
like Corporation Tax, Income tax, Wealth Tax,
Estate Duty, Customs Duty, Excise Duty, Sales
Tax etc. have a profound bearing on the economy
of the country asa whole and considerable d>mage
may occurasa result of fragmentary approach to
taxation. They advocate seperation between im-
position of such taxes and distribution of the tax
proceeds. For the former they recommended Central,
levy of these taxes subject to control by a Council
and Central and State Finance Ministers.

What are your views in this regard?

Q.5.9 Tt has been pointed out by some experts that
devolution of revenue resources by the Finance
Commission for non-plan expenditure. once in five
years and leaving it to the planning Commission
to assess the financial requirements to sustain an
expanded plan each year, 1is leading to serious
difficulties. In their view, one organisation should
deal with all financial transfers (plan and non-plan)
on an assessment of capital and revenue resources
which could be best handled by a permanent Finance
Commission. The Planning Commission’s role will
Be limited to functioning as an agency for overall
investment, planning and decision-making in the
interest of rational utilisation of scarce capital re-
sources.

Do you agree with this approach? If so please
elaborate? ‘

Q.5.10 How far in your view, have the transfers,
both statutory and discretionary, from the Union
to the States, on the advice of successive Finance
Commissions or otherwise, promoted efficiency
and economy in expenditure, on the one hand, and
narrowed down the disparities in public expenditure
among the States, on the other?

Q.5.11 A view has been expressed that the present

mechanism of transfer of resources has inbuilt pro-
pensities towards financial indiscipline and im-
providance in terms of exaggerated revenue-deficit
forecasts, adaption of populist measures resulting
in revenue loss, incurring expenditure unmatched
by available resources, etc.

Do you agree with this view, and if so, what cor-
rectives would you like to suggest ?

Q.5.12 The Seventh Finance Commission had sugges-
ted that the bulk of the resource-transfers should
be done through tax-sharing and the role of grants-
in-aid under Article 275, in the scheme of total

" revenue transfer should, as far as possible, be supple-

.mentary.

What is your comment with regard to this broad
proposition ? "



Q.5.13 The Seventh Finance Commission has also
laid down in order of priority, the following princi-
ples for grants-in-aid under Article 275 :—

() Grants-in-aid may, in the first place, be given
to States to enable them to cover fiscal gaps,
if any are left after devolution of taxes and duties
80 as to enable them to maintain the levels
of existing services in the manner considered
desirable by the Commission and built in their
revenue forecasts.

(ii) Grants-in-aid may be made as correctives
intended to narrow, as far as possible, dispa-
rities in the availability of various administra-
tive and social services between the developed
and the less developed States, the object being
to endeavour to assure certain basic national
minimum standards of such services in the
country irrespective of State boundaries.

(iif) Grants-in-aid may also be given to individual
States to enable them to meet special burdens
on their finances because of their peculiar circum-
stances or matter of national concern.

What is your comment/view in regard to the princi-
ples enunciated above and the methodology of their
application ?

Q.5.14 1t has been suggested that some of the Centre’s
other revenues, for examvle, the yield from the
Special Bearer Bonds Scheme and the revenue acc-u-
ing from raising administered prices of items like
petroleum, coal, etc., should be brought within
the divisible pool of resources. Are you aware of
any other claims ma“eon Central non-tax revenue
to bring them within the divisible pool? Please
give details. Are you satisfied about the logic of
claiming that these revenues should properly come
under the divisible pool of taxation? Please give
detailed answers.

Q.5.15 The total savings available in the community
have to be shared between the public and private
sectors. Within the public sector, share mobilised
by it has to be distribute between the Centre and
the States and their respective public undertakings.

Do you think that the methods by which such
distribution is effected, at present, are satisfactory?

Q.5.16 It has been stated that though the budgetary
deficits of States have grown at a faster rate than
that of the Centre because of the latter’s increasing
deficit the percentage ol the Centre’s revenue re-
ceipts being transferred to the States, has gradually
been showing declining trend in spite of there being
a substantial increase in these transfers in absolute
terms. It has also been observed that the fiscal
fmb-lance of the States is on the increase mani-
festing in their mounting indebtedness.

What are your comments in this regard?

Q.5.17 The Sixth Finance Commission was speci-
fically asked to look into this problem of growing
indebtedness ol the States and suggest remedies.
Do you agree that a periodical review of this nature
should be also to handle any anomalies in the in-
debtedness of the State'in future? The A.R.C.
Study Team on Centre-State Relations, commenting

on the over-increasing massive indebtedness of the -
States had observed that the States find it increasingly
difficult to repay their debts, or even the interest
charges in some cases, and that repayment of Central
loans constitutes an increasingly large part of the total
States’ borrowings Trom the Centre.

What factors, in your opinion, have contributed
to the above situation? What measures would you
suggest to remedy it?

Q.5.18 It has been said that the States’ capacity as
well as freedom to borrow has been unduly res-
tricted.

Do you agree? If so, what extent these restrictions
can be relaxed without affecting the basic principles
of sound finance?

Q.5.19 Tt has been alleged that on foreign borrowings
the Centre charges from the States a higher rate of
interest than what it pays to the foreign lender.
If so, is this justified? Have you any comment to
make on the present system of transferring foreign
credit obtained for financing State Projects through
the Centre to the States?

Q.5.20 A suggestion has been made that a Loans
Council should be set up, on the pattern of the
Australian Loans Council, which could fix the
borrowing limits of different States and the Centre
on the basis of principles to be approved by the
National Development Council. The Reserve Bank
of India at present, coordinates the market borrow-
ings not only of the Centre and the States but also
of the Private Sector.

In your view, would the Loans Council be a better
institution than the Reserve Bank of India for this
purpose. In the alternative, have you any suggestion
to make about improving the working of the Re-
serve Bank of India in this context?

(Q.5.21 Ways and Means Limits enjoyed by the State
Governments with the Reserve Bank of India were
doubled with effect from July, 1982. The annual
report ol the R.B.I. for 1982-83 notes that the conti-
nued existence of large overdrafts even after doubling
the entitlement of Ways and Means advances points
to the “unhappy position’ of the States® Finances.

What, in your opinion, are the factors contributing
to this situation and what remedies would you
suggest?

Q.5.22 A view has been expressed that the States
are not exploiting adequately their own sources
of revenue.

Do your agree? If so, what suggestions would you
give in this regard?

Q.5.23 A view has also been expressed that the Centre
is not assessing and collecting all revenues that it
can and should do. In this connection, it is also
cited that (a) in spite of reaching commanding heights
as intended, the public sector has not yielded theY
expected returns on capital investment, and (b)¥
there is substantial leakage in Central taxation.

Do you agree T'If so, what suggestions have you to
make to remedy the situation? ,



Q.5.24 Do you think it will be a healthy convention
conducive to the stability of State finances to re-
quire the Union to ascertain the views of the State
Governments and give them due consideration,
before moving a Bill to levy or vary the rate-structure
of abolish any ol the duties and taxes enumerated
in Articles 268 and 2697

Q.5.25 Some states have suggested that Article 269
of the Constitution should be better exploited to
augment the resources of the States.

What are your views in this regard?

().5.26 A tax on Railway Passenger Fares was first
levied by the Union Government in 1957 under
Article269(d) Tor the benefit of the States, The Act
was repealed in 1961 and in lieu thereof, a grant of
Rs. 2312 crores is now being given to the States. It
has been pointed out that had the tax continued
to operate, the ravenue on the basis of the greatly
increased current passenger-fare earnings of Railways
would have been much higher. On this reasoning,
it is urged that this grant in lieu of the passenger
fares tax should be revised and enhanced in propor-
tion to the increase in the collection of railway fare.

What is your view in regard to this issue raised by
the States?

Q.5.27 There are four Union Territories with Legi-
slatures. A complaint has been made that although
under Income-tax and Union Excise Duties shares
are allocated to Union Territories taken together,
the Government of India individually gives to them
only grants-in-aid, thus depriving them of a share
in the buoancy in Central taxes,

Is this grievance justified? If so, what measures
would you suggest to ensure appropriate shares of
taxes to such Union Territories also?

Q.5.28 What are your views on the working of the
present arrangements in regard to provision of Cen-
tral assistrnce to States for dealing with natural
calamities? What suggestions would you make to
ensure that relief assistance is put to optimum use.

Q.5.29 A proposal has been made for the creation
of three new All-India institutions involving the
participation of both the Union and the States but
without taking away the ultimate residuary role of

the Union Government :—

(1) There should be a National Loan Qorporation
(N.L.C.) supported by a consortium of na-
tionalised banks which will be exclusively and
specifically incharge of both loan-raising and
loan-utilisation for productive, economically

viable projects.

(2) There should be a National Credit Council(NCC)
on which the States should have some represen-
tation. It should be entrusted with the task of
assessing credit resources and growth possi-
bilities without evoking adverse inflationary
effects. The Council should also determine the
share which the States as a whole can get but
not exceeding 40 per cent, and also fox:mulate
the broad category of purpose f:or}whlch the
States could use their share in their plan frame-

work.
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(3) There should be a National Fconcmic Council
(NEC) on which the States sheou'd ke given
some representaticn, This Council will not
only have the function of seeing that commercial
and irdustrial policy and economic maragement
serve the National interest as a whole. but also
take into account the differential interests of
States in regard to Industrial licensing export
and import licensing, sukbsidies, incentives,
employment, etc. The Netiona! Loans Corpo-
rotion and the Nations! Credit Council should
also be represented on this Council.

The annual reports of all these three bodies
should be placed before Parliament for dis-
cussion and suggestions as well as before the
State Legislatures for information.

What are your views with regard to these sugges-
tions?

Q.5.30 A view has been expressed that who collects
the funds and how the collected funds should be
distributed are not very relevant because all funds
flow from the public. What is more important is
that the funds are spent prudently and the benefits
to back largely to the people.

Do you agree?

Q.5.31 (a) There is criticism that the expenditure of
the . Union is not being organised in the best
interest of the nation's growth and instead
there are trends for incurrence of infruc-
tuous, unnecessary and uneconomic expen-
diture. A demand has been voiced in several
quarters that the expenditure of the Union
should be scrutinised so that such trends
may be contained and additional re-
sources found for helping the States, parti-
cularly the poorer ones,

Do you agree that such a periodical
assessment is necessary ?

(b) It has also been asserted that the States
which complain of meagre developmental
resources are indulging more and ‘more
in unnecessary expenditure mainly of a
populist nature and not strictly on economic
reasons, thereby depleting the already
insufficient resources available for deve-
lopmental purposes.

Do you agree?

(c) For both the above reasons, a suggestion
has been made that there should be a perma-
nent National Expenditure Commission
to assess the nature and quality of expen-
diture and the need for revenue resources
for both the Centre and the States, to

" enable them to discharge their respective
obligations reasonably and”satisfactorily.

Do you agree or have you any other
suggestion ™ Please elaborate.

Q.5.32 Under Article 150 in Part V cof the Consti-
tution the accounts of the Union and the States
are to be kept “in such form 2s the President may*
on the advice of the Comptroller and Auditor Gene:
ral of India prescribe”. Likewise, under Article



151 of the Constitution the reports of the Comp-
troller and Auditor General of India relating to the
accounts of the Union, ¥ shall be submitted to the
President and those relating to the accounts
of a State shall be submitted to the Governor
of the States, both of whom shall cause them to be
laid before the Parliament and the Legislature of
the State, respectively.

What operational problems, and implications
thereof, do you observe in the proper and timely
preparation, examination and scrutiny of the accounts
as having a bearing on Centre-State relations?

Q.5.33 The present system of audit relies very heavily

on ‘voucher andit’ whereas the desirability of
‘evaluation audit’ is well established. To what
extent, in your view, the objective of efficiency
and promptness in audit can be pursued along with
any meaningful progress in ‘evaluation-audit’?
Please give a specific cuggestions, if any, in this
regard.

Q.5.34 The Comptroller and Auditor Generalis a
Constitutional functionary to perform such duties
and exercise such powers in relation to the accounts
of the Union and the States as may be given to him
by Parliament by law. Shri Ashok Chanda, Chairman
of the Third Firance Commission, had pointed
out that the Comptroller and Auditor General was
not doing all that was possible to keep a check on the
accounts of the Union and the States. Under Article
149 of the Constitution, the Parliament enacted
a Lawin 1971 (amended in 1976), defining the duties,
powers, etc. of the Comptroller and Auditor General.

In your view, does this answer the criticism made
by Shri Ashok Chanda? Has Parliament under this
Act conferred sufficient powers and enjoined ade-
quate duties on the Comptroller and Auditor General’
to enable him to keep an effective watch on the
expenditure of the Union and the States?

Q.5.35 The Comptroller and Auditor General is
responsible only to the President and the Gov-
ernor of the State for submission of his reports which
are presented to Parliament and the State Legi-
slature, respectively. Tt is then for Parliament
and State Legislatures to exercise such checks that
they feel necessary to ensure financial propriety.

Are you satisfied that the reports of the Comptrol-
ler and Auditor General presented to Parliament and
State Legislatures are comprehensive enough and
reasonably accurate to”enable them to take firm
views in the matter. If nof, what improvements,
if any, would you suggest about the reporting?

Q.5.36 The Public Accounts Committee of the Parlia-
ment and the Public Accounts Committee of State
Legislatures along with the Committee on Public
Undertakings examine the reports of the Comptrol-
ler and Auditor General and further probe into issues
that they think are important. In this exercise, the
Comptroller and Auditor General helps them. Is
this, your view, a sufficient check to answer the”
voiced complaint of insufficient expenditurefcontrol
at the Centre and in the States?

Q.5.37 The Estimates Cemmittees of the Parlisment
and of the State Legislatures go into the wider as-
pects of policies and programmes than those covered
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in the reports of the Comptroller and Auditor Gene-
ral to the Parliament and the State Legislates,
and advise the Government on the improvements
necessary. Would you agree that in the light of the
need for = scrutiny of expenditure of the Union and
of the States, this Committee can act as a watch-
dog to give useful legislative and administrative ad-
vice to the administration?

Q.5.38 If you think that an Expenditure Commission

is needed for assessing the propriety of expenditure
of the Union and the States, is not such a Consti-
tutional authority already provided in the Comp-
troller and Auditor General of India?

Q.5.39 Some State Governpents are of the view that
while there can be no objection to monitoring the
accounts of the utilisation after the expenditure
has been made the clearance of the plans of action
formulated by the States by the administrative Minis-
try concerned at the Centre is an irritant and a
source of considerable delay. The State Govern-
ments, which are the beneficiaries under the schemes
should be authorised to decide the validity of the
expenditure under the approval scheme without
the intervention of an external agency.

What is your comment in regard to the above
view? By what other means can the Centre ensure
that funds meant for a specific purpose are, in
fact, utilised for that. purpose?

PART VI
ECONOMIC AND SOCTAL PLANNING

Q.6.1 “Economic and Social Planning”, an Entry
in the Concurrent List of Seventh Schedule of the
Constitution, recognises the vital role which the
Centre might play in consultation with the States
in the matter of undertaking planning in a national
perspective, to meet national needs, subscribing
to national priorities and in coordinating the various
plans sectoral and territorial. The A.R.C. Study
Teams and other Studies conducted by experts have
noted, among others, three shortcomings in plan-

ning relationship.

(1) As a national endeavour, the plans to not secure
the commitment of the States by involving
them earnestly in the primary task of deter-
mining goals and perspectives after a full and
frank consideration of all the basic issues,
the measure of consultation with the States
effected through the National Development
Council being inadequate and the consultation
procedures at the meetings of the Chief Ministers
and the Central Ministers being superficial and

hurried.

(2) The Union Ministers tend
corporation of the schemes framed by them,

and the departmental groups establish a
‘client relationship’ with the Central Working
Group and tend to accept the schemes
framed by the Central Group without proper
scrutiny.

There is too detailed involvement of'the Centre
with programmes legitimately falling wholly
within State jurisdictions.

do insist on the in-

(K



What remedial measures and procedural changes
would you suggest to remove or, at any rate, to mini-
mise the shoricomings listed above, and for what
reasons?

Q.6.2 A view has been expressed that a National
Development Council, consisting of all the Chief
Ministers of the States presided over by the Prime
Minister, and experts in various fields as Members
be set up on a statutory basis. It should have powers
to discuss and approve the recommendations of
the Planning Commission with regard to economic
development. When once the development plans
are approved by the Council, the States should be
frec to implement them, in accordance with the
approved pattern and adequate financial resources
should be provided to the States. The Couacil
should have the opportunity of expressing its opi-
nion on matters of national importance,

What is your opinion in regard to the above propo-
sal?

Q.6.3 The resoluiiOn setting up the Planning Com-
mission states that the Commission would act ““in
close understanding and consultation with the
Ministries of the Central Government and the
Government of the States”. Do the present compo-
sition and procedures of the Commission allow for
such close understanding and consultation with the
State Governments? If not, what improvements
would you suggest?

Q.6.4 Three views have been expressed about the
composition of the Planning Commission --

(i) The Commission should include sufficient num-
ber of Ministers who can authoritatively define
for the experts on it, the preferences and ob-
Jectives of the Government and then persuade
the Centre and State Governments to accept
and implement the Plan,

(i) 1t should be a high-grade advisory of econo-
mists, technologists and management experts.

(iii) 1t should be enlarged to include representatives
of all the States and made an independent body,
free from all pressures of Union Cabinet which
generally reflects the opinion/policy of the ruling
party at the Centre.

Which of these three views would you support
and for what reasons?

Q.6.5 1t has also been suggested that the Planning
Commission should be not a department of the
Government of India but should be made an auto-
nomous body under the National Development
Council for everseeing Planning, investment and
decision-making at the national level.

What are your views with regard to the above
suggestion ?

Q.6.6 Do you agree that there is need to consider
and incorporate national priorities in the State
Plans? If you do, please consider the criticism that
the Planning Commission has been examining in
too great o detail the States’ ﬁna{xqes and Plgms
to ensure this objective, thereby raising allegation
of undesirable erosion of States’ autonomy. In

this context, what modifications of the procedures
in the Planning Commission for scrutiny of the
State Plans, to ensure national priorities, should,
in your view, be introduced?

Q.6.7 What are the merits and demerits of the present
system of channelising Central assistance by way of

loans and grants through the Planning Commission
to the States?

Q.6.8 Do you agree with the view that the present
system of arriving at the States’ Plan size by adding
to their assessed resources independently, pre-
determined quantum of Central Plan assistance on
the basis of the Modified Gadgil Formula, IATP,
etc. (which may not provide for all the plan needs
of States), operates harshly against the economi-
cally weaker States? If so what changes, if any,
would you suggest in this regard?

Q.6.9 How far the Criteria evolved by the National
Development Council for allocating Central Plan
assistance to States equitable? How far has the
present system of allocation of Central assistance
contributed to the attainment of the planning
objectives of balanced regional development and
removal of poverty? Please also comment on the
present system of determining special Central assis-
tance for Tribal and Hill Areas’ Sub-Plans, etc.
and the mechanism of earmarking of State Plan
outlays in aggregate and for certain priority sectors.

Q.6.10 A view has been expressed that the large num-
ber of Centrally Sponsored Schemes (through some
of which substantial amounts of Central assistance
on matching basis are channelised to the States),
tend to distort State Plan priorities as they induce
the State Governments to opt for them.

Do you agree with this view and would you like
(0 suggest any change in this regard? if so, please
specify.

Q.6.11 Do you think that the monitoring and evalua-
tion machinery established in the Planning Commis-
sion as well as within each State to watch the imple-
mentation of the plans is adequate? If not, what
improvements would you suggest for ensuring
that the Central and State funds invested in the
development plans yield the desired results?

Q.6.12 Do you think that decentralised planning
would help in introducing a spirit of ‘‘cooperative
federalism” in our planning system, and if so, would
you brietly outline the steps which should be taken
in that system to ensuce proper cooperation between
the States and the Centre at the stages of Plan prepa-
ration and Plan implementation?

Q.6.13 Since the recommendation of the Adminis-
trative Reforms Commission on constituting Plan-
ning Boards in each State, many of the State Goveran-
ments have taken steps to strengthen their planning
machinery.

To what extent, in your opinion, the enhanced
planning capabilities of States are playing an effec-
tive role in plan formulation, implementation and
review? What further improvements, if any, would
you suggest in this direction? As State Planning
Boards -gain in experience, should. the National
Plan become progressively more indicative and
less imperative ?



PART_VII
MISCELLANEOUS

industries

Q.7.1 By virtuz of its powers uader Eatry 32, List [,
Parliament, by making the necessary declaration
in tecms of this Eatry enacted the Industries (Deve-
lopment and Regulation) Act, 1951, The Act
give, powers to tne Central Goverament to compel
registration of the existing industrial undertakings
and not 1o establish any new industrial undertakings,
mentioned in tiae rirst Schedule to the Act, except
under, and in accordance with, a ficence issued
in that beanalf by the Centrai Government.

The First Schedule to the Act, as originally enacted,
included only a few industries which were of vital
public interest and of natonal importance. But the
Act has been repeatedly ameunded and in course of
time, more and more industries have been added
to tne First Scoedule and the Centre has now brought
under its control items like razor biades, gum, maich
sticks, svaps, pawnts, warnishes, weighing ma-
chunes, Sewlag macnines, hurricane lanteras, steel
furnsture, cuuery, pressure cookers, agricuitural
impiements, bicycies, footwear, house-hold appli-
ances, hand ioois, type-writers, chinaware and
pottery, ou-stoves, etc. It has been criticised that
as a result of this indiscriminate extension of the
First Schedule to cover a very high proportion of
industries in teris of value of their output, “‘the
basic constitutional schemne has been patently sub-
verted and ‘“‘industiies” has been virtually trans-
formed into a Union subject”.

Do you agree with this view? If so can you give
specitic istances, if any, where tbls power has been
used to the detriment of States’ interests?

Q.7.2 (1), Should there not be iaid down, in your
opinion, some norms to define or describe what is
“pational/public interest” in the context of national
control over an industry, when Parliament alone
can legisiate?

If your answer is in the affirmative, what should
be such norms in your opinion?
(ii) From the present list of items in the First Schedule
to the industries (Developmeat and Regulation)
Act, 1951, waat items, 1n your opinion, can be
deleted on the ground tnat taey are not really crucial
to the nationaljpublic interest to justify control by
the Union?

Q.7.3 Have you any suggestion lo make [or impro-

ving andjor decentrahising the present procedures
for mdusirial licencing and Ceatral clearance for
capital-issues, unport of capital goods and raw
materials and foreign collaboration?

Q.7.4 The Nationai Committee on Development of
Backward Areas in its reports on “‘Industrial Dis-
persal”, “Village and Cottage Industries” and
“Industrial Organisation”—has pointed out the
big gap in raw material supply at fair rates to the
small se.tor, marketing structures to ensure a non-
exploitative price for the products of the small sector
and financial support to the seciv . The gup in techno-
logy to ensure a drudgery—irce approach to the
sector bas also been emphasised.
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fn your opinioc (a) have the States organised
themselves  suificiently to support this sector?
If not, in wha. time phase do you think this is possi-
ble? (b) What are the glaring deficiencies in the
States’ approach to tiis problem so far?

Q.7.5 In the context of loans to the State Plans what
comments, if any, have you to make on the working

of the Centrally controiled national iandustrial
ilnancing  insticutions, suca s, lacustrial
Development Bank of India, Industrial rinance

Corporution of india, Industrial Credit and Invest-
ment Corporation of India, Life lnsurance Corpo-
ration and Unit Trust of india?

Q.7.6 Locational decisions on Czntral investments
in the public sector are matters of cruciai interest
to the States. 1t is aileged that the States are not
always taken into confidence before deciding on such
locations,

Is this criticism justified?

Q.7.7 Criticism has been voiced that in several cases
the Centre has either favoured or neglected individual
States in the matter of its direct investment in heavy
dustries. Is there any justification for such criti-
cism? 1f 50 have you any suggestions in ihis regard
which might make such Central investment decisions
more objective ?

Q.7.8 Are you satisfied with the methodology adopted

for identification of industrially backward districts;
areas for provision of various Central fiscal and
financial incentives for promotion of industries
~given the present limitations of information? Te
what extent, the various Central incentives fo,
promotion of industries in backward areas have suc-
ceeded in your opinion?

Do you have any alternative suggestions, on the
above matiers?

Trade and Commerce

Q.8.1 Article 307 of the Coustitution provides for
appointment by Parliament by law of an authorit
for carrying out the purposes of Articles 301, 302,303
and 304 which deal with the imposition of certain
restrictions on trade, commerce and iatercourse
among States. No much authority (under Article
307) has so far been constituted, Regulatory laws
(tax and non-tax) imposing restrictions on freedom
of trade and commerce are a perennial source of
controversy between the States and the Centre and
among the States themselves. Do you think that in
the interests of securing better Cenfre-State relation-
ship in trade and commerce, it is necessary to appoint
an authority to :(—

(a) survey and bring out periodically a report on the
restrictions imposed on intra-State and inter-
State trade and commerce by different govern-
ments;

(b) recommend measures to rationalise or modify
the restrictions imposed with a view to facilitate
trade and commerce; and

() examine the complaints from the public and the
trade in this regard?

hHave you any comments to offer? Please specify
them.



Agriculture

Q.9.1 While agriculture, inciuding animal husbandry,
forestry and fisaerwes, is in tne State List (List 11,
Seventa Scinadule), tarough  saveral  Entries
in tae Uaion List and particutarly these in the Con-
curreat List of tae S:veatin Scnedule, the Consti-
tuiioa providzs a large scope tor Ceatral initiative
in agacuitural  matters. Tne Study team of the
Adniaistrative Reforms Commission  oa Ceatre-
State Reiauons (1967), waiie examiaing the scope
of Bairy 33, in tne Concurrent List, had observed
“it appears to us tnat ageiculture saould be treated
as a State suoject and taar Ceatral attachment 1a the
scope of tne assumption of responsibdility for sudstan-
tive activity snoutd not ve permissible”.

How far iias this position cianged since 19677
To waat exteat wowid yoa go witn the above view
point?

Q.9.2 Examining the Cenire-State relations in agti-
cultural  developiment, the National Commission
on Agricuiture (1976) had recommended that a long
term perspective be developed in which the Central
and Ceniraliy sponsored scacmes being inplemented
througi the State ageicy ultim.tely form part of the
State sector” aad tnat tacir number should be kept
to a minimum,

Would you agree with this view, and if so _for
what reasons? iJo you have any specific suggestiois
to oifer in this respect?

Q.9.3 The INational Comumission on  Agriculture
(1976) had also suggested (i) that the States should
be ‘closely associated’ with the formulation of the
Central and Centrally sponsored sectors of the
agricuttural pian through Joint Working Groups,
and (ii) that there shouid be a continuous dialogue
between the Central and the State Working Groups
to ensure that adjustments effected in the plan on
account of resources constraints are “within the
general acceptance of the States and their appre-
ciation of priorities of programmes and implementing
capacity”’.

To whai extent do you think eiiective cooperation
exists between the Centre and the States on the
above aspects? What improvements, i’ any, would
you like to suggest?

Q.9.4. How far, and wili what iwplications, Union
Government's  initiative atfects tie States with
respect to (a) fixation of minimum of fair prices of
agricultural items, (b) irrigation (including inter-
State aspects), (c) provision of strategic inputs,
including credit and (d) forestry policy and adminis-
tration?

It you find any serious probles in Centre-Siate
relations in these aspects, what solutions, 1if any,
would you like to suggest?

Q.9.5 Do you ijind any problem in the sphere of
Centre-State reiations with respect to the role of
agricultural rescarch (e.g., Indian Council for Agri-
culiural Research) and financial institutions (e.g.,
National Bank ior Agricultural and Rural Develop-
ment) (NABARD;?  What suggestions, if any,
would you like to give in this respect?
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Food & Civil Supplies
Q.10.1 Do gyou think that the present arrangements
for Centre-State consultation are consistent with the
actual responsibilities of the State Governments
or there is scope for improving Centre-State liaison
in the areas of procurement, pricing, storage, move-
ment and distribution of foodgrains and other essen-
tial commodities? Please give specific suggestions.

Q.10.2 Do you think that the arrangements for
administering the Essential Commodities Act and
other regulatory Central Acts affecting States” areas
of responsibilities need to be periddically reviewed ?
i so, what arrangements would you like to suggest
in this regard?

Education

Q.11.1 Somec States have expressed the view that
there is unnecessary centralisation and standardisa-
tion in the field of education and too much of Central
interference in the initiative and authority of the
States? How far is this criticism justified?

Q.11.2 Have you any comm:nts to make on tac rose
of the University Grants Commission-~(a) in exer-
cising influence over University education, and (b)
in extending financial assistance ?

Q.11:3 What suggestion would you like to make to
evolve a consensus among the States as well as between
the Centre and the States in the field of education
through a process ol discussion, consultation and
persuasion?

Q.11.4 Do you discern any difficulty in the operation
of the Constitutional provisions under Articles 29
and 30 which guarantee the rights of the minorities
in regard to the esiablishment and managemeni
of denominational educational institutions? If
s0, what improvements would you like suggest?

Q.11.5 Can you give any other specific instances
of conilicts or issues between the Centre and the
States in regard to programmes of educational deve-
lopment and suggestions for resolution of these
issues ?

later-Govercmental Co-ordination

Q.12.1 In U.S.A. the Advisory Commission on Inter-
governmental Relations (ACIR) was created by
the Congress in 1939 to monitor the operation of
the American Federal system and to recommend
improvements. As u continuing body, the Commis
sion approaches its work by addressing itself to
specific issues and problems, the resolution of waich
would produce improved cooperation amoug the
levels of governmeny and more effective functioning
of the federal system.

Do you think it would be useful to set up such
an institution in our country which would promptly
deal with many of the irritations and problems which
arise with regasd to Centre-State relations in India?
If so, please elaborate as to what should be the role
end composition of such a body.
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COMMISSION ON CENTRE STATE RELATIONS

Supplementary Questionnaire No.1

( FOR CENTRAL GOVT.)

1. A study conducted by the IIPA in February 1984
on ‘Small Scale Sector & Big Business’ has pointed
out that the reservations of certain categories of
industries have been circumvented by large indus-
trial houses. Do you agree with this conclusion?
Will you please enumerate the legislative and
administrative arrangements for preventing entry
of big business houses in the reserved areas ?

2. Kindly give a brief note indicating the number
of units in the Small Sector which have come up
during the last five years and the investment invol-
ved in the reserved area and one non-reserved area.

3. What are the present arrangements for consulta-
tion with the State Governments for augmenting the
schedules under the IDRA Act? Have you received
any communication from any State Government
pointing out the need for improving the arrange-
ments and for periodic review ? Do you ‘think
there is such a need ?

4. One of the complaints frequently made in the field
of industries is that of excessive centralisation and
inordinate delay in clearance of cases. Please
comment ? Can you broadly indicate in what
proportion of cases the clearance is delayed due to
various reasons including the procedure. Please
give details of a few cases.

5. It has been reported in the press that a few State
Governments are trying to circumvent the policy on
MRTP by entering into joint ventures with the
large/big business houses etc. in certain spheres.
To what’extent this is true and what are the impli-
cations of such practices ?

Supplementary Questionnaire No. 2
( FOR STATE GOVTS.)
Industry

. The First Schedule to the Industrial Development
and Regulation Act enables the Union Government
‘to take under its control’ the industries specified
therein particularly the larger units. There is a
viewpoint that this arrangement is "essential for
effecting desired regulation over the setting up or
expansion of such industries. On the other hand,
views have been expressed to the effect that regula-
tion of industries in its different aspects should be
done by evolving separate arrangements.

foury

What is your opinion on the above view point ?
What concrete arrangements would you suggest
for regulation of industries, if different from th

_ present system ? :

4—288187
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2. One of the objectives of industrial regulation is to

reserve certain categories of industries for the Small
Scale Sector. It is held by many that this requires
uniform legislation covering the entire country for
which a centralised legislation is desirable. The
alternative to this could be that each State Govern-
ment separately legislates on the subject but it may
lead to variations in the list of industries and the
qualifying amount from State to State.

Which of the above two approaches would
you favour and for what reasons ? If you have
any other alternative to suggest, please specify.

3. What is the role of the State Governments in pro-

moting the growth of Small and Medium Industries?
Do you think there is scope for an expanded role
for the States ? If so, please indicate how this can
be achieved ?

4. Do you agree that the reservation of some of the

listed items in Schedule T for Small Scale Sectors
is in conformity with your State Government’s
Policies to promote the growth of Small Scale
Sectors ? Do you feel any of the items reserved
for Small Scale Sector should be removed from the
List ? If so why ?

5.-Some experts have commented that the Centre has

virtually converted ‘industries’ which is ‘essentially
a State subject’ into a Central subject by virtue of
entry 52 of List-I. Do you agree with this view ?
If so would you kindly specify the area of encroach«
ment(s) alongwith the legislation and relevant
sections in the legislation causing the encroach-

ment ?

6. Do you agree with the industrial policy resolutions

announced from time to time ? What according
to you would be the best way of drawing a balance
between a uniform national policy and adequate
power of the State in accordance with the interest

of the Constitution ?

7. A view has been expressed that although industries

is a State subject, in formulating industrial policy,

adequate consultations between the Centre and’
the States do not take place. To what extent do

you agree with this view-point ? Do you have any

suggestion to improve the present system ?

8. Do the provisions and working of the Monopolies
and Restrictive Trade Practices (MRTP) Act in
any way affect the industrial development of the
States ? If so, please specify in what manner,
would you like to suggest any improvement in this

regard ?
Supplementry Questionnaire No. 3

INTER-STATE RIVER WATER DISPUTES

1. Whether bodies like Damodar Valley Corporation
(DVC), Bhakra-Beas Management Board (BBMB),
set up under specific Acts are an effective way of



management of inter-state river water and river
valleys ? If 8o, whether the Central Government,
(Ministry of Irrigation and Power) have any

plan to use the provisions of the River Boards
Act, 1956 ?

2. There has been adverse criticism about the inor-
dinate delay in referring the Inter-State River
Water disputes to the Tribunal under Section 4
of the Inter-State River Water Disputes Act. The
Study Team of the Administrative Reforms Com-
mission on Centre-State Relations has, therefore,
suggested that there should be a mandatory time-
limit within which, after an application under
Section-3 is received from a State Government,
the dispute must be referred to a Tribunal by the
Central Government. It has been suggested
that this should be incorporated in the Inter-State
River Water Disputes Act, 1956 by an amendment
thereof. What are your views in this respect ?

3. It has been suggested that the Tribunal’s awards
should by law be required to be given within a period
of 3 years. This also will require an amendment
of the River Water Disputes Act. What are your
views in this respect ?

4. It has been suggested that Section 11 may be
amended to enable the aggrieved State or States to
approach the Supreme Court for the enforcement
of the duty enjoined on the Central Government
to constitute the Tribunal and refer the dispute
to it, in case no tribunal is set up within the man-
datory time-limit suggested in Q. 2. What are
your views in regard to this suggestion ?

5. Onme of the difficulties in the expeditious disposal
of Inter-State River Water disputes by the Tri-
bunal may be the lack of availability of data, or,
delay in supply of the data by the State Govern-
ments. It has been, therefore, suggested by some
experts that if the State Governments do not pro-
vide necessary data in time, the Tribunal may
proceed to give its award on best-judgement basis
making use of the existing data before it. This
will require building up of necessay data base in
respect of the existing Inter-State Rivers and river
valleys. At present, Central Water Commission
has some arrangements to collect data of the waters
of such Inter-State “ivers and river valleys. Insti-
tutional arrangements should be strengthened to
collect this data from the major rivers and to ensure
their regular review and up-dating :

(a) What are the present arrangements for collec-
tion of data in this respect ?

(b) Does the Central Water Commission have its
own arrangements for such data collection or

do they rely on data supplied by the State
Government ?

(c) Is any separate institutional arrangement js
necessary for this purpose ?

6. Have you any improvements to suggest in the exis-
tineg arrangements between the Union and the States,
which would ensure not only equitable distribution
of river waters between the States concerned but
also their optimum use for the wider national
interest ?

Supplementary Questionnaire No. 4

QUESTIONNAIRE ON A GOVERNOR’S DISCRE-
TIONARY POWERS UNDER ARTICLES
163 & 200

I—Statement of Broad Issues

This Questionnaire seeks to elicit views on the dis-
cretionary powers of the Governor under Article
163 of the Constitution and in particular on his
discretion in reserving Bills for the consideration of
the President under Article 200.

2. The discretionary power of the Governor to
reserve Bills passed by the State Legislature for the
consideration of the President, and the extent and
manner of the exercise of that discretion have been
questioned. Delays sometimes occur at the level of
the Government of India in conveying President’s
assent or withholding of assent to Bills so reserved.
The broad issues therefore are :—

(i) the scope of a Governor’s discretionary power
under Article 163;

(ii) the scope of the discretionary power of a Gover-
nor to reserve a Bill under Article 200 for the
consideration of the President :

b

(iit) the principles/norms/considerations that should
govern the exercise of discretionary power
particularly in reserving Bills for President’s
consideration; and

(iv) the advisability of prescribing time-limit within
which a Governor and the President should
take one of the other steps specified in Articles
200 and 201 respectively.

3. In the following paragraphs an attempt has
been made to give a brief description of how articles
163 and 200 came to be adopted by the Constituent
Assembly and background information on these and
other Articles of the Constitution which have been
taken into account while framing the Questions.

II—Background

4. Views of Constitution framers Art. 163.—When
Clause 143 of the Draft Constitution (as Article 163
then was) was under discussion in the Constituent
Assembly, Shri H.V. Xamath moved an amendment
for deletion from this Article the words “except in
so far as he is by or under this Constitution required
to exercise his function, or any of them in his discre-
tion”. and consequent deletion of sub-clause (ii),
(which corresponds to clause (2) of the present
Article giving a definitive power 1o the Governor
to decide the question, if any raised, whether any

_ matter is or is not one as respects which he is by or

under the Constitution required to act in his discre-
tion).

5. The proposed amendment was vigorously suppor-
ted by Dr. H.N, Kunzru, Prof. Shibban Lal Saksena,
Shri H.V. Pataskar and Shri Rohini Kumar Chaudhuri.
The focal point of their criticism was that the wide
phraseology in which Clause 143 was couched, gave
the Governor a general power to choose in his dis-
cretion, whether or not in the performance of any
of his functions he had to solicit, abide by or overrule
the advice of his Council of Ministers. [vide extracts
in Appendix A (i)].



6. In concurrence with Shri T.T. Krishnamachari
and Shri Alladi Krishnaswami (who opposed the
amendment) Dr. Ambedkar tried to = dispel the
apprehensions of Dr. Kunzru and others by giving
this interpretation about the use and scope  of
Clause 143 : “This Clause is a very limited clause,
it says except in so far as he is by or under this Cons-
titution. Therefore, article 143 will have to be read
in conjunction with such other articles which speci-
fically reserve the power to the Governor. If is
not a general clause giving the Governor power to
disregard the advice of his Ministers in any matter
in which he finds he ought to disregard (emphasis
added). [For fuller extracts, see Appendix A @].

7. Present position—Discretion of Governors.—What-
ever might have been the views of the framers of the
Constitution, it would appear from a plain reading
of Article 163 that clauses (1) and (2) of the Article
confer on the Governor the general power to exercise
discretion in respect of any of the functions entrusted
to him by the Constitution. The expression “by or
under the Constitution™ in clause (1) can be taken as
covering all situations in which the power to exercise
discretion is either expressly mentioned or necessarily
implied in the relevant Articles. Further, a decision
of the Governor to act in his discretion in a particular
situation is protected from being questioned by any
court or other authority by clause (2).

8. In practice, situations {have arisen and will
arise in which a Governor may necessarily have to
exercise his discretion even though there may be no
express provision to that effect in the relevant Articles.
Thus, there may be no Council of Ministers duly
responsible to the Legislative Assembly to advise him;
or, the advice given by the Council of Ministers cannot
be reconciled with the course of action which, in the
opinion of the Governor, should be adopted in view
of his responsibility either to the Centre under the
Constitution or to the Constitution itself which in
accordance with his oath of office he is required to
preserve, protect and defend.

The following are

(a) appointment of a Chief Minister [Article
164(1)] when no single party has a clear
majority ;

(b) dissolution of the Legislative Assembly [174
(2) (b)] when no stable Ministry can be formed ;

some examples :

(c) reserving a State Bill for the consideration
of the President (Article 200); and

(d) reporting to the President that the Government
of a State cannot be carried on in accordance
with the provisions of the Constitution [Article
356(1)1.

9. Art, 200—The substantive part of Article 200, .

when it was considered by the Constituent Assembly,
carried the same wording as it does now. ,The
Draft Article had only one Proviso corresponding to
the First Proviso to the present Article 200. It
empowered the Governor on a Bill being presented
‘to him for assent, to return it in Ais discretion with a
message to the Assembly for reconsideration. Dr.
B.R. Ambedkar moved an amendment substituting a
new proviso (viz. the present First Proviso to
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Article 200) in which inter alia the words “in his
discretion” did not find a place. This was done
in pursuance of a decision taken by the Special
Committee of the Constituent Assembly to remove
all references to discretionary powers of the Governor
from the Draft Constitution. Dr. Ambedkar ex-
plained that in a responsible Government there could
be no room for a Governor to act in his discretion,
The amendment was adopted. The provisions of
Article 163 were apparently lost sight of.

10. The Second Proviso to Article 200 owes its
origin to Schedule IV of the Draft Constitution which
contained Instruments of Instructions for the Gover-
nor. The Constituent Assembly deleted the Sche-
dule but retained the provision which required the
Governor to reserve a Bill for the consideration of
the President, if in his opinion the Bill would have
the effect of endangering the position of the High
Court. The rationale for this was that it was essential
to give this power to the President (of halting such
legislation) in order to maintain an important institu-
tion like the High Court.

11. Assent to Bills.—When a Bill passed by the State
Legislature is presented to the Governor, Article
200 gives him the following alternatives :—

(i) Assent to the BIill;
(i) Withhold assent from the Bill;

(iif) Return the Bill, if it is not a Money Bill to the
Legislature for reconsideration alongwith a
message ; :

(iv) Reserve the Bill for the consideration of the
President.

12. Distribution of Legislative powers.—The alterna-
tive in Article 200 of reserving a Bill for the considera-
tion of the President if that Bill is on a State List
subject, has to be viewed in the context of the confer-
ment of Legislative powers by Article 245 and their
distribution between the Union and the States under
Article 246 and Seventh Schedule. Article 246( 3)
gives exclusive power to the State Legislature to make
laws in respect of matters in the State List. This is
subject to —

(i) the rule (a) that in case of an irreconcilable
conflict and overlapping between Union and
State powers, the Union power as enumerated
in List-I shall, to the extent of the conflict,
prevail over the State powers enumerated in
Lists IT and Il ; (b) that in the Concurrent
sphere in the event of repugnancy between
a State Law and a law made by Parliament,
the latter shall, to the extent of the repugnancy,
prevail,

fii) the limitations in other provisions of the Cons-

titution e. g. Arts. 249, 250, 252, 253, 353, 357
etc.

13. Bills to be reserved for President’s consideration.—
Bills on States List subjects fall into three categories
ViZ ., —

(i) Bills which must be reserved for President’s
consideration viz. those—

(a) containing provisions which would so
derogate from the powers of the High



Court as to endanger the position which
that court is by the Constitution designed
to fill (Second Proviso to Article 200);

(b) relating to taxation in respect of water or
electricity stored, generated, consumed,
distributed or sold by an inter-State
river or river-Valley authority established
by Parliament by law [Article 288(2)];
and

(c) being Money Bills and Finance Bills in
respect of which directions have been given
during a financial emergency in terms of
Article 360 (4) (a) (ii).

(i) Bills which may be reserved for President’s
consideration and assent to immunise them
against challenge on the ground of Article
14 or Article 19 or to otherwise ensure their
constitutional validity viz. those

(a) providing for acquisition of estates etc.
(First Proviso to Article 31 A);

(b) giving effect to Directive Principle of
State Policy (proviso to Article 31 C);
and

(c) legislation imposing restrictions on trade

and commerce and intercourse among ™

States, when the necessary previous
sanction of the President was not obtained.
(Proviso to Article 304(b) read with
Article 255).

(iii) Bills other than those failing under (i) and
(ii) above e.g. under Article 254(2).

14. Responsibilities of a Governor.—The Governor
is the Constitutional head of the State. But it may
not be possible for him to follow invariably, as the
President is required to do under Article 74, the con-
vention in a parliamentary system of government of
acting only on the advice of his Council of Ministers.
As explained in paras 7 & 8 above, he may be required
to exercise certain functions in his discretion.

15. The need for over-rulling the advice of his
Council of Ministers arises mainly because of the
Governors responsibility as Head of State and res-
ponsibility to the President and to the Constitution.
Thus under Article 356, he has to report to the Presi.
dent if a situation arises in which the Government of
the States cannot be carried on in accordance with
the provisions of the Constitution. Certain Govern-
ors have special responsibilities vide Articles 371,
371A, 371C, and 371 F. The oath or affirmation of
the Governor under Article 159 which requires him
to preserve, protect and defend the Constitution
provides him an overall guideline in deciding
whether or not to act in his discretionin a parti-
cular situation.

HI—Questionnaire

" 1. (i) Keeping in mind the above background viz.,
all that was said in the Constituent Assembly in regard
to the deletion or retention of the mention of the dis-

¢retionary power in Article 163. Can this language of
the Article, inyour opinion, reasonably be construed
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as vesting the Governor with discretionary power of
a general nature to be exercised in respect of any
one or more of the functions assigned to him under
the Constitution ? Does the expression “‘by or under
the Constitution’ in clause (1) read with clause (2)
of the Article lend itself to this interpretation ?

(ii) Does = the explanation-cum-interpretation,
as to the above scope of clause (1) of Article 163
given by the Constitution-makers (S/Shri B. R.
Ambedkar, T.T. Krishnamachari and A. K. Ayyar)
hold good ? In other words, is the scope of the phrase
“by or under the Constitution’ in this Article, limited
to those functions of the Governor in the performance
of which he is specifically required by any provision
of the Constitution to act in his discretion 7

(iii) If you agree with the aforesaid interpretation
expounded by the Constitution-makers, could you
identify such provisions which specifically reserve
discretionary power to the Governor and read in
conjunction with Article 163, have the effect of limi-
ting its scope ?

(iv) Will the phrase “‘by or under this Constitution’’,
occurring twice in Article 163, referentially take in
those provisions of the Constitution also, which not
expressly but by necessary implication require the
Governor to discharge his functions or any of them
in_his discretion ? If so, could you identify those
provisions ?

(v) If you agree with the suggsetion posed in the
preceding question, would you include among others,
the following constitutional provisions, as requiring
the Governor, by necessary implication to exercise his
functions or any of them in his discretion normalily
or in extraordinary situation ?

(a) Article 164 under which the Governor is vested
with the power to appoint the Chief Minister
and dismiss the Ministers as they *‘held office
at the pleasure of the Governor”.

(b) Article 167 which gives the Governor the right
to be informed of all dicisions of the Council
of Ministers relating to administration and all
proposals for legislation, to call for informa-
tion relating to administration and legislation,
and to require that any matter on which a
decision has been taken by a Minister alone
should be submitted for the consideration of
the Council of Ministers.

(c) Article 174 which gives the Governor the power
to summon, prorogue the House or Houses
of Legislature of the State and to dissolve its
Legislative Assembly.

(d) Article 175—Right of Governor to address
and send messages to the House.

(e) Article 200 which gives the Governor the power
to assent to a Bill, withhold assent therefrom
or return it for reconsideration, or reserve it
for the consideration of the President.

(f) Articles 355 and 356 (1) read together-givi
the Governor the power to regort tcg)1 Viﬁg
President i.e. the Union Government as to
whether or not the Government of the State
is being carried on in accordance with the
Constitution,



(vi) If a Ministry resigns and declines to stay in
office till another is formed or till President’s rule is
proclaimed, is the Governor empowered under Article
163(2) to decide that the various executive functions
will be exercised by him in his discretion witinhout
the advice of a Ministry ?

2. (i) On the assumption that you agree with the
suggestion posed in Q.1 (iv), is it not desirable in
your opinion to circumscribe that discretionary
power which he may claim by implication on his
own decision under Article 163 read with other
relevant Articles of the Constitution ? If so, in what
manner ? Should it be done by making the necessary
changes in Article 163 or/and other relevant provisions
of the Constitution so that little is left to the Governor
to imply, assume and decide that he would exercise
any of his functions, under the Constitution in his
discretion ?

OR

(i) Would you like merely to regulate such dis-
cretionary power of the Governor by laying down
broad principles ? If so, in what manner ? Should
it be done by incorporating those principles in the
Constitution itself, or in any instrument issued under
the authority of the Constitution ?

(i) A Governor’s oath of office under Article
159 binds him to “‘preserve, protect and defend the
Constitution and the law”.
with Article 163 allow a Governor to exercise his
discretion in any matter where the advice of his
Ministry appears to him to go against the Constitution
or the law ?

3. (i) Whether under Article 163 read with Article
200, in choosing one of the alternatives available
thereunder when a Bill is presented to him for assent,
the Governor has (without or against the advice of the
Council of Ministers) any discretionary power to re-
serve it for consideration_of the President ¢

(i) Can the discretion of the Governor, if any,
to reserve a Bill under Article 200 for the considera-
tion of the President he spelled out from the respon-
sibility cast on him directly or by necessary impli-
cation by or under Article 159, 355 and 356, the cons-
titutionality of which, in his opinion, is —

(a) merely doubtful or debatable ; or
(b) patent on the face of it; or

(c) which is manifestly against the National interest
or harmful to the unity and integrity of the
country as a whole ?

The views expressed by some experts on this point
are summarised in Appendix ‘B’

(iii) If the answer to the preceding question (i)
be in the positive, is such discretion untrammelled ?
If not, what principles/ norms/ considerations should
govern the exercise of this discretionary power,
particularly in reserving Bills passed by the State
Legisiature for President’s consideration ?

(iv) Will it be expedient to specify such principles/
norms/considerations in or in any instrument issued
under the authority of the Constitution ?
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Does this Article read = -

(v) Whether any time-limit be specified in Articles
200 and 201 within which the Governor and the Pre-
sident shall exercise their respective powers, failing
which the Bill shall be deemed to have been asserted
to ? If so, what those limits should be ?

(vi) When a State Bill is returned by the President
through the Governor for reconsideration as provided
in the Proviso to Article 201, and the Bill, after it is
passed by the Legislature with or without amendment,
1s again presented to the President for his considera-
tion, should it not be laid down (on the analogy of
the First Provision to Article 200) that the President
shall not withhold assent ?

- 4. () When State Bills referred to in Article 31A
or 31C are reserved for the consideration of the
President and receive his assent, they cannot be
challenged on the ground that they contravene Article
14 or 19. It may happen that the State Council of
Ministers from the opinion that it is not necessary for
the Bill to seek immunity from challenge on the
ground of Article 14 or 19 and advise accordingly
the Governor to accord his assent thereto and not
reserve it for the consideration of the President.
Should the Governor in such a situation, after over-
ruling the advice of the Council of Ministers, reserve
the same in the exercise of his descretion for the
consideration of the President ?

(i) If' a Bill passed by the Legislature of a State
relating to trade, commerce and intercourse amongst
States is presented to the Governor for assent on the
advice of the Council of Ministers would the Governor
be justified in the exercise of his discretion to with-
hold his assent and reserve it for the consideration
of the President on the ground that the previous
sanction of the President was necessary for its intro-
duction in the State Legislature under the Proviso to
Article 304 (1) ?

(ii) A Bill which has received the sanction of the
President in terms of the Proviso to Article 304(b)
is passed by the State Legislature with amendments
which, in the Governor’s view, place restrictions on
the freedom of trade, commerce and intercourse
which cannot be considered as reasonable in the public
interest. Can the Governor in the exercise of his
discretion reserve such a Bill for the consideration
of the President ?

(iv) If the in-built policy of a State Bill passed by
the State Legislature with respect to any of the matters
in the State List (List II) is at variance with the policy
laid down in a Union law, should the Governor
reserve such a Bill in the exercise of his discretion
for the consideration of the President on the ground
that, in his opinion, it appears to infringe the policy
of the law made by Parliament ?

™ If in the above case, the Policy of the Union
Is not incorporated in any Union Law but is being
pursued in implementation of an executive order
of the Central Government, will it be proper for the
Governor to reserve such a State Bill [relating to a
matter in List II] in the exercise of his discretion
for the consideration of the President on the ground

that, in his opinion, it is at variance with the Union
Policy 2



(vi) In view of Article 254, will it be proper for the
Governor to reserve a Bill passed by the State Legis-
lature for the consideration of the President merely
because, in his opinion, it is repugnant to or may be
in conflict with an existing Central Law or a Bill
pending for legislation before Parliament ?

(vii) Assuming that the Governor has a discretion
in reserving Bills for the consideration of the President,
is he competent under the Constitution to reserve
indiscriminately all State Bills for the consideration
of the President merely on the ground that they relate
to matters mentioned in the Concurrent List (List YIT)?

(viii) If a Bill on a State List subject is reserved by
the Governor for the consideration of the President
on the ground that it infringes some provision of the
Constitution or some Central statute or some policy
laid down in a Union statute, will it be proper for the
President to- require the State Government to make
modifications in the Bill which would require a sub-
stantial change in the Policy underlying the State
Bill ? In such a case, will the entire procedure of
reserving such a Bill for the consideration of the
President and the President’s assent to the Bill being
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made conditional on certain Policy changes being
made by the State Government amount to an encroach-
ment by the Union on the field of legislation set apart
by the Constitution for the State ?

5. (i) When a State Bill is reserved by the Governor
for the consideration of the President on the ground
that it infringes some provision of the Constitution
or that in the opinion of the Governor so derogates
from the powers of the High Court as to endanger
its position, is the Union Executive the appropriate
authority to decide on the nature and extent of repu-
gnancy or unconstitutionality of the Bill ?

(ii) For the above purpose, should the Union
Council of Ministers advise the President to refer
the Bill to the Supreme Court under Article 143 and
act in accordance with such opinion as that Court
may give ?

(iii) Should the Union Executive or the Supreme
Court, as the case may be, examine the entire Bill
on only those provisions of the Bill which are in
question ?
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APPENDIX-A()

Shri H. V. Kamath’s amendment in constituent Assembly to draft Article 143 - Extract of speeches of Shri Kamath
and other Members who supported the amendment

SHRI H. V. KAMATH (C.P. & Berar : General) : Mr. Presi-
dent, Sir, I move : *‘That in clause (1) of article 143, the words
‘except in so far as he is by or under this Constitution required

to exercise his functions or any of them in this discretion’ be
deleted.”.

If this amendment were accepted by the House, this clause
of article 143 would read thus :—

‘¢ There shall be a Council of Ministers with the Chief Minister
at the head to aid and advice the President in the exercise
of his functions.”

Sir, it appears from a reading of this clause that the Govern-
ment of India Act of 1935 has been copied more or less blindly
without mature consideration. There is no strong or valid
reason for giving the Governor more authority either in his
disers:ion or ol herwise vis-a-yis his ministers, than has been
givan to the Pres ident in relation to his ministers. If we turn to
article 61(1), wz find it reads as follows :-—

There shall be a Council of Ministers with the Chief Minister
at the head to aid and advise the Gavernor in the exercise of
his functions.”

When you, Sir, raised a very important issue, the other day,
Dr. Amb:dkar clarified this clause by saying that the President
is bound to accapt the advica of his ministers in the exercise
of all of his ministers in the exercise of all of his functions. But
here article 143 vests certain discretionary powers in the Gover-
nor, and to me it seems that even as it was, it was bad enough,
but now after having amended article 131 regarding election of
the Governor and accepted nominated Governor, it would be
wrong in principle and contrary to the tenets and principles
of constitutional Government, which you are going to build up
in this country. It would be wrong I say, to invest a Governor
with these additional powers, namely, discretionary powers.
I feel that no departure from the principles of constitutional
Government should be favoured except for reasons of emergency
and these discretionary powers must be done away with. I hope
this amendment of mine will commend itself to the House. I
move, Sir.

PANDIT HIRDAY NATH KUNZRU : (United Provin-
cos : General) : Mr. Presidnet, I should like to ask Dr. Ambedkar
whether it is necessary to retain after the words ‘that the Gover-
nor will be aided and advised by his Ministers’’ the words
¢‘except in regard to oertain matters in respect of which he is to
exercise his discretion’’. Supposing these words, which are
reminiscént of the old Government of India Act and the old
order, are omitted, what harm will be done ? The functions
of the Ministers legally will be only to aid and advise the Govern-
nor. The article in which these words occur does not lay down
that the Govenor shall be guided by the advice of his mini-
sters but it is expected that in accordance with the Constitutional
practice prevailing in all countries where responsible Govern-
ment exists the Governor will in all matters accept the advice
of his Ministers. This does not however mean that where the
Statute clearly lays down that action in regard to specified
matters may be taken by him on his own authority this article
143 will stand in his way.

My friend Mr. T,T. Krishnamachari said that as article 188
of the Constitution empowered the Governor to disregard the
advice of his Ministers and to take the administration of the
province into His own hands, it was necessary that these words
should be retained. #.e. the, discretionary power of the Governor
should be retained. If however, he assured us, section 188 was
deleted later, the working of article 143 could be reconsidered.
I fully understand this position and appreciate it, but I should
like the words that have been objected to by my Friend Mr.
Kamath to be deleted, I do not personally think that any harm
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will be done if they are not retained and we can then consider
not merely article 188 but also article 175 on their merits; but
in spite of the assurance of Mr. Krishnamachari the retention
of the words objected to does psychologically create the impres-
sion that the House is being asked by the Drafting Committee
to commit itself in a way to a principle that it might be found
undesirable to accept later on. I shall say nothing with regard
to the merits of article 188. I have already briefly expressed
my own views regarding it and shall have an opportunity of
discussing it fully later when that article is considered by the
House. But why should we, to begin with, use a phraseology
that is an unpleasant reminder of the old order and that makes
us feel that though it may be possible later to reverse any deci-
sion thdt the House may come to now, it may for all practic-l
purposes be fégarded as an accomplished fact ? I think, Sir,
for these redsoris that it will be better to accept the amendment
of my hoHoiirable Friend Mr. Kamath, and then to discuss
articles 175 antl 188 on their merits.

I should like to say one word more before I close. If afticle
143 is passed in its present form, it may give rise to misappre-
hensions of the kind that my honourable Friend Dr. Deshmukh
seemed to be labouring under when he asked that a provision
should be inserted entitling the Governor to preside over the
meetings of the Council of Ministers. The Draft Constitution
does not provide for this and I think wisely does not provide

for this. It would be contrary to the traditions of responsible

government as they have been established in Great Brit-ip and
the British Dominions, that the Governor or the Govenror-
General should, as a matter of right, preside over the meetings
of his cabinet. All that the Draft Constitution does is to lay
on the Chief Minister the duty of informing the Governor of
the decisions come to by the Council of Ministers in regard
1o administrative matters and the legislative programme of the
Government. In spite of this, we see that the article 143, as it
is worded, has created a misunderstanding in the mind of a
member [ike Dr. Deshmukh who takes pains to follow every
article of the Constitution with care. This is an additional
reason  why the discretionary power of the Governor should
not be referred to in article 143, The speech of my Friend Mr.
Krishnamachari does not hold out the hope that the suggestion
that T have made has any chance of being accepted. Nevertheless,
I feel it my duty to say that the course proposed by Mr. Kamath
i3 better than what the Drafting Sub-Committee seem to ap-
prove.

PROF. SHIBBAN LAL SAKSENA (United Provinces :
General) : Mr. President, Sir, I heard Very carefully the
speech of my honouratle Friend, Mr. Krishnamachari, and
his arguments for the retention of the words which Mr. Kamath
wants to omit. If the Governor were 2n elected Governor,
Icould have understood that he should have these discretionary
powers. But now we are having noninated Governors who will
function during the pleasure of the President, and I do not think

such persons should be given the powers which are contemplated
in section 188.

Then, if article 188 is yet to be discussed and it may well be
rejected—then it is not proper to give these powers in this article
before hand. If article 188 is passed, then we may reconsider
this article and add this clause if it is necessary. We must not
anticipate that we shall pass article 188, after all that has been
said in the House about the powers of the Governor.

These words are a reminder of the humiliating past. T am
afraid that if these words are retained, some Governor may try
to imitate the Governors of the past and quote them as pre-
cedents, that this is how the Governor on such and such an
occasion acted in his discretion. I think in our Constitution as
we are now framing it, these powers of the Governors are out
of place; and no less a person than the Honourahle Pandit
Govind Ballabh Pant had given notice of the amendment which
Mr. Kamath has moved. T think the wisdom of Pandit Pant
should be sufficient guarantee that this amendment be acceped,



1t is just possible that article 183 may not be passed by this
House. If there is an emergency, the Premier of the province
himself will come forward to request the Governor that an emer-
gency should be declared, and the aid of the Centre should
be obtained to meet the emergency. Why should the Governor
declare an emergency over the head of the Premier of the Pro-
vince? We should see that the premier and the Governor
of a Province are not at logger heads on such an occasion. A
siutation should not be allowed to arise when the Premier says
that he must carry on the Government, and yet the Governor
declares an emergency over his head and inspite of his protesta-
tions. This will make the Premier absolutely important. I
think a mischievous Governor may even try to create such
a situation if he so decides, or if the President wants him to do
so in a province when a party opposite to that in power at
the Centre is in power. I think article 188, even if it is to be
retained should he so modified that the emergency should
be declared by the Governor onthe advice of the Premier of
the Province. I suggest to Dr. Ambedkar that these words
should not find a place inthis article, and as consequential
amendment, sub-section (ii) of this article should also be deleted.

SHRI H. V. KAMATH : Sir, on a point of clarification,
Sir, may I know why it is that though emergency powers have
been conferred on the President by the Constitution no less
than on Governors, perhaps more so, discretionary powers as
such have not been vested in the President but only in Governors ?

SHRI H. V. PATASKAR (Bo.nbay * General) : Sir, article
143 is perfectly clear. With regard to the amendment of my
honourable Friend Mr. Kamath various points were raised
whether the Governor is to be merely a figure-head, whether he
is to be a constituiional head only or whether he is to have
discretionary powers. To my mind the question should be
looked at from an entirely different point of view. Article 143
merely relates to the functions of the ministers. It does not primari-
ly relate to the powers and functions of a Governor. It .only
says

¢ There shall be a Council of Ministers with the Chief Minister
at the head to aid an advisz ths Govarnor in the exercise of his °
functions.””

Granting that we stop there, i it ®likaly that any complica-
tions will arise or that it will interfere with the discretionary
powers which are proposed to bz given to the Governor ?
Inmy view article 188 is probably necessary and I do not mean
to suggest for a moment that the Governor’s powers to act in an
emergency which powers are given under article 188, should
not there. My point is this, whether if this provision, viz..
‘‘except in so_far as hp is by or under this Constitution required
to excercise his functions or any of them in this discretion is not
there, is it going to affect the powers that are eoing to be given
to him to act in this discretion under article 188 ?Y have carefully
listened to my honourable Friend and resnected coustitutional
lawyer Mr. Alladi Krishnaswami Ayyar, but I was not able to
follow why a provision like this is necessary. He said that instead
later on, while considering article 188, we might have to say
‘Notwithstanding anything contained in article 143”. In the
first place to my mind it is not necessary. In the next place, even
granting that it becomes necessary at a later stage to make
provision in article 188 by saying ‘‘Notwithstanding anything
contained in article 143, it looks so obnoxious to keep these
wordes here and they are likely to enable certain people to
create a sort of unnecessarv and unwarranted prejudice against
certain people. Article 143 primarily relates to the functions
of the ministers. Why is it necessary at this stage to remind
the ministers of the powers of the Governor and his functions,
by telling them that they shall not give any aid or any advice
in so for as he, the Governor is required to act in his discretion?
This is an article which is intended to define the powers and
functions of the_ Chif:f Minister. At that point to susgest this,
looks like lacking in courtsey and politeness. Therefore. T
think the question should be considered in that way. The
question is not whether we are going to give discretionary
powers to the Governor or not. The question is not whether
he is to be merely a figurehead or otherwise. These are questions
to be debate_d at th.eir proper time and place. When we
are considering article 143 which defines ‘the functions of the
Chief Minister it looks so awkward and unnecessary to say in
the same article‘‘except in so far as he is by or under this Con-
stitution required to exercise his functions or any of them in
his discretion.”” Though I entirely agree that article 188 is
absolutely necessary I suggest that in this article 143 these
words are entirely unnecessary and should not be there. Looked
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at from a practical point of view this provision is misplaced
and it is no; courteous, nor polite nor justified nor relevant. I
therefore suggest that nothing would be lost by deleting these
words. T do not know whether my suggestion would be acceptable
but I think it is worth being considered from a higher point of
view.

SHRI ROHINI KUMAR CHAUDHURI[(Assam : General) :
I rise to speak more in quest of clarification amd enlighten-
ment than out of any ambition to make a valuable contribution
to this debate.

Sir, one point which largely influenced this House in aceepting
the article which provided for having nominated Governors
was that the Honourable Dr. Ambedkar was pleased to assure
us that the Governor would be merely a symbol, T ask the
honourable Dr. Ambedkar now, whether any person who has
the right to act in his discretion can be said to be a more symbol.
1 am told that this provision for nominated governorship
was made on the model of the British Constitution. I would
like to ask Dr. Ambedkar if his Majesty the King of England
acts in his discretion in any matter. I am told—I may per-
haps be wrong—that his Majesty has no discretion even in
the matter of the selection of this bride. That is always done for
him by the Prime Minister of England.

Sir, I know to my cost and to the cost of my Province what
‘acting by the Governor in the exercise of his discretion’
means, It was in the year 1942 that a Governor acting in his
discretion selected his Ministry from a minority party and that
minotity was ultimately converted into a majority. I krow also,
and the House will remember too, that the exercise of his dis-
cretion by the Governor of the Province of Sindh led to the%®
dismissal of one of the popular Ministers— Mr. Allah Pux. Sir
if inspite of this experience of ours we are asked to clothe the
Governors with the powers to act in the exercise of their dis-
cretion, I am afraid we are still living in the past which we all
wanted to forget.

We have always thought that it is better to be governed by
the will of the people than to be governed by the will of a single
person who nominates the Governor who could act in his dis-
cretion. If this Governor is given the power to act ip his dis-
cretion .there is no power on earth to prevent him from doing
so. He can be a veritable King Stork. Furthermore, as the article
says, whenever the Governor thinks that he is acting in his
discretion nowhere can be questioned. There maybea dispute
between the Ministers and the Governor about the competence
of the former to advice the Governor; the Governor’s voice
would prevail and the voice of the Ministers would count for
nothing. Should we in this age countenance such a state of
affairs? Should we take more than a minute to dismiss the idea
of having a Governor acting in the exercise of his discretion?
Tt may be said that this matter may be considered hereafter,
But I feel that when once we agree to his provision, it would
not take long for us to realise that we have made a mistake.
Why should that be so? Is there any room for doubt in this
matter? Is there any room for thinking that anyone in this
country not to speak of the members of the legislature, will
ever countenance the idea of giving the power to the Governor
nominated by a single person to act in the exercise of his
discretion ? T would submit, Sir. if my promise Is_ correct,
we should not waste a single moment in discarding the provi-
sion which can power the Governer to act in his discretion,

1 also find in the last clause of this article that the question
as to what advice was given by a Minister should not be enquired
into in any count. I only want to make myself clear on this
point. There are two functions to be discharged by Governor.
Tn one case he has to act on the advice of the Ministers, and
in the other case he has to act in the exercise of his discretion.
Will the Ministry be competent to advise the Governor in matters
where he can exercise his discretion? If T remember aright,
in 1937 when there was a controversy over this matter whether
Ministers would be competent to advise the Governor in
matters where the Governor could use his discretion, it was
understood 1hat Ministers would be competent to advise the
Governor in the exercise of his discretion also and if the Governor
did not accept their advice, the Ministers were at literty to
say what advice they gave. I do not know what is the intention
at present. There may be cases where the Ministers are competent
to give advice to the Governor but the Governor does not accept
their advice and does something which is unpopular. A Governor
who is nominated by the Centre can afford to be unpopular
in the province where he is acting as Governor. He may be



nervous about public opinion if he serves in his own province
but he may not care about the public opinion in a province
where he is only aciing. Suppose a Governor, instead of acting
on the advice of his Ministers, acts in a different way. If the
Ministers are criticised for anything the Governor does on his
own, and the Ministers wait to prosecute a party for such
criticism, would not the Ministers have the right to say that
they advised the Governor to act in a certain way but that
the Governor acted in a different way? Why should we not
a!low the Ministers the liberty to prosecute a paper, a scurrilous
paper, a misinformed paper, which induiged in such criticism
of the Ministers? Why should not the Ministers be allowed to
say before a court what advice they gave to the Governor?
I would say, Sir—and I may be excused for saying so--that
the best that can be said in favour of this article is that it is a
close limitation of a similar provision in the Government of
India Act, 1935, which many Members of this House said,
when it was published, that they would not touch even with a
pair of tongues.

PANDIT HIRDAY NATH KUNZRU : Well, Dr. Ambedkar
has missed the point of the critioism altogether. The criticism
is not that in article 175 some powers might not be given to
the Governor, the criticism is against vesting the Governor
with certain discretionary powers of a general nature in the article
under discussion.

APPENDIX-A(iD)

Shri H. V. Kamath’s Amendment in Constituent Assembly to
Draft Article 143—Extracts of Specches of Members who
opposed the Amendment,

SHRI T. T. KRISHNAMACHARI : Mr. President, 1 am
afraid I' will have to oppose the amendment moved by my
honourable Friend Mr. Kamath, only for the reason that he
has not understood ‘ne scope ¢f srticle clearly and his amend-
ment arises out of a misapprehension.

Sir, it is no doubt true that certain words from this article
may be removed, namely, those which refer to the exercise by
the Governor of his functions where he has to use his discretion
irrespective of the advice tendered by his Ministers. Actually,
1 think this is more by way of a safeguard, because there are
specific provisions in this Draft Constitution which occur sub-
sequently where the Governor is empowered to act in  his
discretion respective of the advice tendered by his Council of
Ministers. There are two ways of formulating the idea undex-
lying it. One is to make a mention of this exception in this
article 143 and enumerating the specific power of the Governor
where he can exercise his discretion in the articles that occur
subsequently, or to leave out any mention of this power here
and only state it in the appropriate article. The former method
has been followed. Here the general proposition is stated that
the Governor has normally to act on the advice of his Ministers
except in so far as the exercise of his discretions covered by
those articles in the Constitution in which he is specifically em-
powered to act in his discretion.  So long as there are articles
occurring subsequently in the Constitution where he is asked
to act in his discretion, which completely cover all cases of
departure from the normal practice to which I see my honourable
Friend Mr. Kamath has no objection, I may refer to article
188, I see no harm in the provision in this article being as it is.
If it happens that this House decides that in all the subsequent
articles, the discretion:ry power shouid not be there, as it may
conceivable do, this particular provision will be of no use and
will fall into desuetude. The point that my honourable Friend
is trying to make, while he concedes that the discretionary power
of the Governor can be given under article 188, seems to be
pointless. It is to be given in the article 188, there is no harm
in the mention of it remaining here. No harm can arise by
specific mention of this exception in article 143. Therefore,
the serious objection that Mr. Kamath finds for mention of this
exception is pointless. [ therefore think that the article
had better be passed without any amendment. Ifitis necessary
for the House either to limit the discretionary power
of the Governor or completely do away with it, it could be done
in the articles that occur subsequently where specific mention is
made without which this power that is mentioned here cannot
at all be exercised. That is the point that I would like to draw
the attention of the House to and I think the article had better
be passed as it is.

SHRI ALLADI KRISHNASWAMI AYYAR (Madras
General) : Sir, there is really no difference between those who
oppose and those who approve the amendment. In the first
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place, the general principle is laid down in article 143, namely,
the principle of ministerial responsibility, that the Governor
in the various spheres of executive activity should act on the
vdvice of his ministers. Then the article goes on to provide
“exceptin so far as he is by or under this Constitution required
to exercise his functions or any of them in this discretion.” So
long as there are articles in the Constitution which enable the
Governor to act in his discretion and in certain circumstances,
it may be, to over-ride the cabinet or to refer to the President,
this article as it is framed is perfectly in order. If later on the
House comes to the conclusion that those articles whi h enable
the Governor to act in his discretion in specific cases s hould be
deleted, it will be open to revise this article. But so long as
there are later articles which permit the Governor to act in his
discretion and not on ministerial responsibility, the article as
drafted is perfectly in order.

The only other question is whether first to make a provision
in article 143 that the Governor shall act on ministerial res-
ponsibility and then to go on providing “Notwithstanding
anything contained in article 143....he can do this” or
“Notwithstanding anything contained in article 143 he can act
in his discretion.” I should think it is a much better metaod of
drafting to provide in article 143 itself that the Governor shall
always act on ministerial responsibility excepting in particular
or specific cases where he is empowered to act in his dicretion.
If of course the House comes to the conclusion that in no case
shall the Governor act in his discretion, that he shall in
every case act only on ministerial responsibility, then there will
be a consequential change in this article. That is, after those
articles are considered and passed it will be quite open to the
House to delete the later part of atticle 143 as being consequentijal
on the decision come to by the House on the later articles. But,
as it is, this is perfectly in order and 1 do not think any change
is warranted in the language of article 143. It will be cum-
brous to say at the opening of each articles “‘Notwithstanding
anything contained in article 143 the Governor can act on
his own responsibility”.

The Honourable Dr. B. R. AMBEDKAR : Mr. President,
Sir, I did not think that it would have been necessary for me to
speak and take part in this debate after what my Friend,
Mr. T. T. Krishnamachari, had said on this amendment of
Mr. Kamath, but as my Friend, Pandit Kunzru, pointedly asked
me the question and demanded a reply, I thought that out of
courtesy I should say a few words. Sir, the main and the crucial
guestion is, should the Governor have discretionary powers?
Lt is that question which is the main and the principal question.
After we come to some decision on this question, the other ques-
tion whether the words used in the last part of clause (1) of article
143 should be retained in that article or should be transferred
somewhere else could be usefully considered. The first thing,
therefore, that I propose to do is to devote myself to this question
which, as I said, is the crucial question. It has been said in the
course of the debate that the retention of discretionary power
in the Governor is contrary to responsible government in the
provinces. It has also been said that the retention of discre-
tionary power in the Governor smells of the Government of
India Act, 1935, which in the main was undemocratic. Now,
speaking for myself, I have no doubt in my mind that the reten-
tion in or the vesting the Governor with certain discretionary
powers is in no sense contrary to or in no sense a negation of
responsible government. I do not wish to take up the point
because on this point I can very well satisfy  the House by
reference to the provisions in the Constitution of Canada and
the Constitution of Australia. I do not think anybody in this
House would dispute that the Canadian system of Government,
is not fully responsible system of Government, nor will anybody
in this House challenge that the Austrolian Government is not
a responsible form of government. Having said that, I would
like to read section 55 of tiie Canadian Constitution.

“‘Section 55-—Where a Bill passed by the Houses of Parliament
in presented to the Governor-General for the Queen’s assent,
he shall, according to his discretion, and subject to the provisions
of this Act, cither assent thereto in the Queen’s name, or with-
hold the Queen’s assent or reserve the Bill for the signification
of the Queen’s pleasure.”

PANDIT HIRDAY NATH KUNZRU : May I ask Dr.
Ambedkar when the British North America Act was passed?

The Honouyrable DR.R, K. AMBEDKAR That does not
matter at all The date of the Act does not matter



SHRI H. V. KAMATH : Nearly a century ago !

THE HONOURABLE DR. B. R. AMBEDKAR : This is
my reply. The Canadians and the Australians have not found
it necessary to delete this provision even at this stage. They
are quite satisfied that the retention of this provision in section
55 of the Canadian Act is fuily compatible with respensible
government. If they had felt that this provision was not com-
patible with responsible government, they had even today, as
Dominions, the fullest right to abrogate this provision. They
have not done so. Therefore in reply to Pandit Kunzru I can
very well say that the Canadians and the Australians do not
think that such a provision is an infringement of responsible
government.

SHRI LOKNATH MISRA (Orissa : General) ; On a point
to order, Sir, are we going to have the status of Canada or
Aust?ralia? Or are we going to have a Republican Constitu-
tion

THE HONOURABLE DR. B. R. AMBEDKAR : I could
not follow what he said. If as I hope, the House is satisfied
that the existence of a provision vesting a certain amount of
discretion in the Governor is not incompatible or inconsistent
with responsible government, there can be no dispute that the
retention of this clause is desirable and, in my judgement,
necessary. The only question that arises is.

"PANDIT HIRDAY NATH KUNZRU : Well, Dr. Ambedkar
has missed the point of the criticism altogether. The criticism
is not that in article 175 some powers might not be given to the
Governor, the criticism is against vesting the Governor with
certain discretionary powers of a general nature in the article
under discussion.

THE HONOURABLE DR. B. R, AMBEDKAR : I think
he bas misread the article. I am sorry I do not have the Draft
Constitution with me. “Except in so far as he is by or under
this Constitution”, those are the words. If the words were
“*except whenever he thinks that he should exercise this power of
discretion against the wishes or against the advice of the mi-
nisters”, then I think the criticism made by my honourable Friend
Pandit Kunzru would have been valid. The clause is a very
limited clause; it says: “except in so far as he is by or under this
Constitution”, Therefore, article 143 will have to be read in
conjunction with such other asticles which specifically reserve the
power to the Governor. It is not a general clause giving the
Governor power to disregard the advice of his ministers in any
matter in which he finds he ought to disregard. There, 1
think, lies the fallacy of the argument of my honourable friend,
Pandit Kunzru,

Therefore, as I said, having stated that there is nothing in-
compatible with the retention of the discretionary power in
the Governor in specified cases with the system of responsible
Government, the only question that arises is, how should we
provide for the mention of this discretion>ry power? It seems
to me that there are three ways by which this could be done.
One way is to omit the words from article 143 as my honourable
friend, Pandit Kunzru, and others desire and to add to such
articles as 175, or 188 or such other provisions which the House
may hereafter introduce, vesting the Governor with the discre-
tionary power, saying notwithstanding article 143, the Gover-
nor shall have lhl‘S‘ or that power. The other way would be to
say in article 143 “that except as provided in articles so and so
specnﬁcagy mentioned—articles 175, 188, 200 or whatever
they are”, But the point I am trying to submit to the House is
that the House cannot escape from mentioning the some manner
that the Governor shall have discretion.

Now, the matter which seems to find some kind of favour
with my honourable friend, Pandit Kunzru and those who have
spoken in the same way in that the words should be omitted
from here and should be transferred some-where else or that
the specific articles should be mentioned in Article 143. It
seems to me that this is a mere method of drafting, There is no
question of substance and no question of principle. I per-
sonally myself would be quite willing to amend the last portion
of clause (1) of article 143 if I knew at this stage what are the
provisions that this Constituent Assembly proposes to make
with regard to the vesting of the Governor with discretionary
power. My difficulty is that we have not as yet come either to
article 175 or 188 nor have we exhausted all the possibilities
or other provisions being made, vesting the Governor with
discretionary power. If I knew that, I would very readily agree
to amend article 143 and to mention the specific article, but that
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cannot be done now. Therefore, my submission is that no
wrong could be done if the words as they stand in article 143
remain as they are. They are certainly not inconsistent.

SHRI H. V. KAMATH : Is there no material difference bet-
ween article 61(1) relating to the President vis-a-vis his ministers
and this article?

THE HONOURABLE DR. B. R. AMBEDKAR : Of course,
there is, because we do not want to vast the President with any
discretionary power. Because the provincial Governments are
required to work in subordination to the Central Government,
and therefore, in order to see that they do act insubordination
to the Central Government the Governor will reserve certain
things in order to give the Presideni the opportunity to see that
the rules under which the provincial Governments are supposed
to act according to the Constitution or in subordination to the
Central Government are observed.

APPENDIX B

Views of some Experts on the discretion of the Governor to Reserve
A Bill under Article 200 for the Consideration of the President.

M.C. SETALVAD

“A very unusual feature of the Indian Constitution is thecontrol
which the Constitution enables the Union Executive to exercise
over legislation passed by the State Legislature. Under Article
200 of the Constitution a Bill passed by the Legislature of a
State consisting of one or two Houses, as the case may be, has
to be presented to the Governor for his assent; and it is pro-
vided that “the Governor shall declare either that he assents to
the Bill or that he withholds assent therefrom or that he
reserves the Bill for the consideration of the President”.

“Apart from the discretionary power of the Governor to
reserve a State Bill for the consideration of the President con-
tained in Article 200, there are certain other provisions in the
Constitution which require either that Bills on certain State
subjects shall not be introduced in the Legislative Assembly
of the State without the previous sanction of the President,
or that certain legislation, though competent to the State, must
be reserved for the assent of the President in order to obtain

validity.

There is no provision for the reservation of State legislation
for the consideration of the National Executive either in the
United States or in Australia. No doubt, in certain Consti-
tutions in the Commonwealth, provisions are found which
empower the Governor-General to reserve the Bill for the sig-
nification of the Queen’s pleasure, or which empower the Queen
to disaliow an Act which has been duly passed by the Parliament
of a member of the Commonwealth and assented to by the
Governor-General. Powers of this nature are found in the
Constitutions of Canada, Australia and New Zealand. Con-
vention has, however, established that the Queen would take
no action in regard to a reserved Bill contrary to the wishes of
the Government of the member of the Commonwealth
concerned, and that her exercise of the power of disallowance
is no longer possible. The founding fathers of the Indian
Constitution seem, however, to have relied on the Canadian
Constitution for the introduction of this control over State
legislative power in the Constitution.

The Canadian Constitution, besides giving the power of
disallowance of enactments passed by the provincial legislature
to the Governor-General also provides for the reservation of
provincial Biils for the signification of the pleasure of the
Governor-General. A Bill so reserved does not become law
unless the Governor-General has, within, one year, signified his
assent. It may well be that the framers of the Canadian Consti-
tution, having before them the working of the United States
Constitution, thought it best to provide for this power in the
Governor-General so that the Dominion executive may be
able to control the exercise of their legislative power by the
provincial legislatures and prevent its abuse by them. It appears
that, in all, about 69 provincial Bills were reserved in Canada up-
to 1955 for the signification of the pleasure of the Governor-
General, thirteen of which were assented to by him....., N

o As early as 1873, the federal authorities instructed
the Licutenant-Governor of Ontario not to reserve Bills relating
solely to matters of provincial concern, and this instruction was
repeated on many occasions to other Lieutenant-Governors
The Federal Government did not consider it proper to assume.
responsibility in respect of matters of purely provincial concera.”



“It appears from the study (made by the Indian Law Institute)
that when Bills are sent to the Union Executive for the assent
of the President, they are examined by the Union Government
with reference to various matters, such as (a) compliance with
Central statutory requirements; (b) conformity with the policies
of the Central Government; (c) ultra vires the existing Central
legislation;  (d) constitutionality; and (e) availability of pro-
cedural safeguards to aggrieved parties. The study points out
that it is a matter of doubt that a conditiona! assent which it
has been the practice to accord is strictly in conformity with the
Constitution. It points out that “the Centre may be helpless
against a recalcitrant State, disregarding the direction issued
or the condition imposed in an informal manner and not in
strict compliance with the terms of Article 201........ ”

“Though the matter is not free from controversy, the better
opinion seems to be that the powers vested in the Governor
under Article 200 are discretionary powers. Having examined
the proposed legislation, it would be for him to decide whether,
as a part of the Legislature, he would assent to it. If he feels
some doubt about the validity or the advisability of the course
of action outlined in the Bill, he can ask the Legislature to re-
consider the whole or a particular part of it. It may be that
he may feel the matter to be of such importance that he should
not take the responsibility of assenting to the Bill, himself, but
reserve it for the consideration of the President. All these are
indications that the power vested in the Governor requires him
to exercise his own judgment in the matter. That judgment
may be exercised from the point of view of the constitutionality
of the legislation or its advisability in the interests of the State
or in the larger interests of the country. These aspects emphasise
the importance of the part intended to be played by the Gover-
nor as the Constitutional Head of the State™.

s This is a very debatable question. On a proper
interpretation of the Article 200, it would seem that each of the
three alternatives which the Governor has under Article 200 js
a function to be exercised by him in his discretion., Ordinarily,
a Governor would reserve a Bill for the consideration of the
President only in special circumstances. He may have doubts
about the constitutionality of the Bill; or he may feel that the
Bill conflicts with some parliamentary legislation or that is

not in consonance with the policy adopted in the matter all over
the country »

K. The Union Executive seems to have exceeded its
powers under the Constitution by intimating th=t the President
would assent to the Bills on certain alterations being made in
them or on certain conditions being satisfied.

{Shri M.C. Setalvad : pages 73 to 77 and 161 to 166, Union
and State Relations (1974)]

Dr. HARI CHAND

“Then there are two articles of the Constitution, namely,
articles 200 and 356 which give discretion to the Governor, if
not directly at least by implication. It is argued that while
reserving a Bill for the consideration of the President under
Article 200, the Governor must exercise his discretion irrespective
of the advice tendered to him by the Council of Ministers.
Otherwise the purpose of Article 200 would be entirely defeated
and it would be reduced to a dead letter.

(Dr. Hari Chand : Page 88, Constitutional Developments since
Independence—Indian Law Institute),

SHRI CHANDRA PAL

“Articles 200 and 356 of the Constitution also provide dis-
cretionary powers to the Governor, not directly but by necessary
implication. The Governor must use his discretion for reserving
a Bill for consideration of the President under Article 200 of

the Constitution irrespcetive of the advice given to him by his
Council of Ministers

{Shri Chandra Pal : Page 128, Governor’s Power to appoint
Chief Minister : Some recent trends and problems, Journal of
the Institute of Constitutional & Parliamentary Studies, Vol-

H. M., SEERVAI

“In K. A. Mathialagan v. The Governor (A.LR. 1973 Mad.
198 F.B.) a Full Bench of the Madras High Court held that the
exception in Article 163(1) has reference only to these functions
in which the Governor is expressly required to use hit own
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discretion. In the matter of prorogation the Governor is sub-
ject to and bound by the advice of the Chief Minister when he {s
so authorised under allocation of Government business rules.

After the Supreme Court’s decision in Shamsher Singh’s case
(A.LR, 1974 S.C. 2192)—the proposition that the prernpr is
required to act in his discretion only by express provisions is no
longer good law, for, both the judgments (of A.N. Ray, CJ,
and Krishna Iyer, J.) in that case held that in some cases the
Governor had power to act in his discretion as a matter of neces-
sary implication. Again, the statement _that the words
“in his discretion” have the technical meaning given to them
under the G.1. Act 1935, is also not good law, for the Supreme
Court gave those words their plain natural meaning, namely,
that where the Governor acts “‘in his discretion™ he is not
abliged to follow the advice given to him by the
Council of Ministers. The Fuil Bench did not give
weight to the language of Article 163(2) which postulates that

¥a question might arise whether by or under the Constitution

" the Governor is required,to act in his discretion; and Article
163(2) provides an answer by making the Governor the sole and
final judge of that question, and by further providing that no
action of the Governor shall be called in guestion on the ground
that he ought or ought not to have acted in his discretion. It
is submitted that in view of Article 163(2) the Court had no
jurisdiction to decide whether the Governor ought or ought
not to act in his discretion as rightly held by the Calcutta High
Court in M. P, Sharma's case.”

H.M. Seeravai, Para 18.48, page 1730, Constituional Law
¢ of India, Third Edn., Vol. II).

N. A. PALKHIVALA

“The object of the “Constitution-makers” in enacting these
provisions was simple and clear. While the constitutionality
of any State legislation can always be challenged in a court of
law, its wisdom cannot be; and, further, it is b.etter to prevent
a clearly unconstitutional measure from reaching the statute
book than to have it struck down later by-the court. A Go-
vernor is expected by the Constitution to reserve only such Bills
for the President’s assent as are patently unconstitutional or
palpably against the national interest.*

“The Rajamannar Committee recommended repeal of that
proyision of Article 201 which permits the Governor to reserve
any Bill for the consideration of the President. However, this
power may be usefully retained if its mdwcnm_apate use can be
checked by some machinery, e.g. by providing mandatox,"y
guidelines in the Instrument of Instructions to the Governor”.

. hivala : Pages 12 and 13, Centre-State Relations :
LA, Palkhivala 8 A Broad Perspective).

PROF. M. P. JAIN

“A general provision authorises thq State Governor_ to re-
serve a Bill passed by the State Legialature for presidential
consideration and assent. No norms have been laid down in the
Constitution as to when the Governor can exercise this power,
or when the President can refuse to give his assent to a state
Bill, and on its face, it appears to be a blanket power., The
Governor is a nominee of the Centre. It has not been made
clear whether the Governor is to act in this matter on the advice
of the state ministers or on his own responsibil'ty. Obviously,
it is difficult to think that the state ministers will give him such
an advice, and, therefore, he will act either on his own initiative
or on the ‘dictate’ of the Centre.”

. M. P. Jain: Page 219 Constitutional Developments since
(me # Independence—Indian Law Institute).

DR. R. B. TIWARI

“When a Bill has been passed by the State Legislature, it is
presented to the Governor for his assent under article 200 of the
Constitution. The Governor has power to reserve the Bill _for
the consideration of the President. This he will do by using
his discretion. A legislative measure which, in the opinion of
the Governor, must have the approval of the Central G.overx!-
ment, will be reserved by the quemor for the President's
consideration. In the exercise of his power the”Govemor has
to play a constructive role in federal relations,

Further the Governor is bound by virtue of second proviso
to article 200 to reserve a Bill for the consideration of the
President “Which in the opinion of the Governor would, if



it became law, so derogate from the powers of the High Court
as to endanger the position which that court is by this consti-
tution designed to fill.”

Thus, the Governot’s opinion in such matters is very impor-
tant for the purpose of upholding judicial independence
and integrity which is at the base of the democratic government.

(Dr. B.R. Tewari : Page 343, the Union and the States,
Editors, S. N. Jain, Subhash C. Kashyap and N.
Srinivasan).

D. D. BASU

As regards the Governor’s power under Article 200, obviously,
it is not included in the list of his functions which are to be
exercised ‘in his discretion’.

Some complication is, howeve , introduced by the fact that
there is the second Proviso to Article 200 as well as some other
provisions in the Constitution, e.g. the 1st Proviso to Article
31A (Vol. D. pp. 350, 368) which make it obligatory for the
Governor not to give his assent to a Bill, even though he may
be so advised by his Ministers, but to reserve the Bill for consi-
deration of the President in the specified cases. In such cases, if
the Governor acts according to ministerial advice, contrary
to the Express provisions of the Coustitution, his assent would
be void. [of. State of Bihar V. Kameswar, A. 1952 S.C. 252
(265)1-

The question is whether even outside these cases, the Governor
has the implied authority to withhold his assent and reserve
the Bill for the consideration of the President. Ray, C.J., opined
(para 56) that even in these cases the Governor would be justi-
fied to act according to ‘the best of his judgment’ and to ‘pursue
such courses which are not detrimental to the State’. Tt is quite

ossible that when different politicial parties are in power- at
the Union and the State levels, the Couucil of Ministers of a
State may not like sensitive legislative measures to be forwarded
to the President for acting according to the view of the Union
Council of Ministers. Can the Governor, in such a situation,
withhold his assent against the advice of his Council of

Ministers, ~n the greurd thot such sdvice of Ministers,
responsible to the State Legislature, would be detrimental
to the nation=l interest ? The advocates of State power would
point out that the power under Art. 200 stands outside the list
of discretionary powers or functions/under the Constitution as
well as those express provisions which make it obligatory for
the Governor to reserve a Bill for the President’s consideration.
Such contention deserves a fuller considration by the Supreme
Court in some future case, because the pros and cons do not
appear to have been fully examined in Samsher case (para 56).

From the legal standpoint, one thing is clear, namely, that
once it is evident that the Constitution does not include the
function under Article 200 within the discretionary jurisdiction
of the Governor, the same view should be taken under Article
200 as under Article 111,—so that the Governor must act
according to the advice of his Council of Ministers to give
his assent to a Bill passed by the State Legislature, except in
those cases where the Constitution itself requires him to reserve
a Bill for the consideration of the President.

(D.D.Basu : pages 309-310, commentary on the Consti-
tution of India, Volume-E, Sixth Edition).

D. D. BASU

Tt may be expected that the President will use his power
to refuse assent to a reserved State Bill only upon the federal
principle, viz., where the proposed law may be apprehended
to clash with some Union Legislation or Union policy. Again,
the power of refusal should be resorted to only in extreme
cases where the power of return fails or may be expected to fail
or where it is not quite safe to leave the constitutionality of the
State law to be determined by the courts e.g., where there is
a patent violation of some fundamental right or uncenstitutio-
nality on some other ground upon which authoritative judicial
opinion may have been already available; or a violation of the
Directive Principles of State Policy as regards which annulment
by the Courts is not open. Another salutary object may be the
safeguarding of uniformity of legislation, 7.e. the avoidance of
unnecessary diversity in principle (as distinguished from details)
between laws of different States relating to the same subject.
Perhaps the President may also use his power where legislation
by one State unnecessarily affects the legitimate interests of
another State or its citizens.
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Apart from sueh exceptional cases, the President should
not veto laws passed by the representative Legisiatures of the
States, who have the primary right to determine their policies
and implement them within the limits set forth by the Consti-
tution, simply because the Union Executive does not approve
of those policies, may be¢ owing to difference in the party com-
plexion. If that is done, the veto power would be an instrument
for transforming the federal system into a unitary one. Again,
since the President, under our Constitution has no power of
direct disallowance, and his power of veto relates only to re-
served Bills as regard which he has also the power to return the
Bill with a message for reconsideration, it is evident that the
President will, in the first instance, resort to the milder alterna-
tive of return and that the power of veto will be used only if
the State Legislature persists in its views and the Bill is again
presented to the President in the same form, under the latter
part of the Proviso to Article 201.

(D.D. Basu : Page 198, Commentary on the Constitu-
tion of India, Volume H, Sixth Edition,)

DR. S. N. JAIN

There are a large number of provisions in the Constitution
through which the Central executive gets a controlling hand in
State legislation.

In practice the process of giving the President’s assent to
State Bills involves two distinct stages : (1) Before a Bill is
introduced in the State Legislature, the St te sends the Bills for
obtaining the administrative approval of the Union Government.
This is in short is the prior approval of the Union Government,
this is in short is the pq~r apprcval  stege
which is normally followed, though may not be required by
the Constitution. (2) After the Bill is passed by the State Legisla-
ture, it is sent to the Union Government for assent. The Bills
are usually sent to the Ministry of Home Affairs, Government
of India, for scrutiny at both these stages. The Mintstry sends
the bill to the Ministry of Law and various other Ministries
concerned with the subject-matter of the Bill. The Bill is
examined from various angles, such as constitutionality, policy
perspectives, procedural safe guards etc.

Grounds of Central scrutiny for Bills other than those re -
ceived under Article 304(b)—

(a) Compliance with Central Statutory Requirements.

(b) Conformity with the policies of the Central Government.
(©) Ultra vires the existing Central Legislation.

(d) Examination from the point of view of constitutionality.
(e) Availability of procedural safeguards to aggrieved parties.

(Dr. S. N. Jain & Dr. Alice Jacob : pages 347 to 351,
The Union and the States, Editors : S. N. Jain, Subhash
C. Kashyap and N. Srinivasan).

DR. ALICE JACOB

“Thus the question arises as to whether a Governor can
reserve a Bill for the assent of the President when such reserva-
tion is not agreed to by the State Government. Is he merely the
constitutional head of the State or can he act in his discretion ?”°

«When a Bill of the State Legislature is presented to the
Governor for his assent, he has three courses open to him under
Article 200. First, he can assent to the Bill; second, he can
withhold assent and in the case of Bills other than Money Bills,
return the Bill with his recommendations; third, he can reserve
the Bill for the consideration of the President. The second
Proviso further mentions a specific situation in which the consti-
tution enjoins on the Governor to reserve a Bill for Presidential
consideration when , in his opinion, the Bill prejudicially affects
the powers of the High Court.

Regarding the question whether the Governor can reserve
a Bill for the Presidential consideration when advised against
by the State Cabinet, the dual role of the Governor envisaged
by the Constitution becomes important. The Governor in view
of his capacity as the nominee of the President, has to fulfil
certain obligations. Consequently, it is reasonable to presume
that the Governor can exercise his personal discretion irres-
pective of the advice of the State Cabinet, in referring a Bill
to the President. However, in the interest of" amng:abh; Centre-
State relations, the Governor should exercise his discretion
only in exceptional and warranted cases.”

(Dr. Alice Jacob : pages 30-31, The Union and the
States, Editors : S. N. Jain, Subhash C. Kashyap
and N. Srinivasan).



The following propositions emerge from the judgment of Ray
C. J. : (Samsher Singh’s case)—

RAY C. J.

Propositions emerging from his judgment which show that the
President and the Governors are Constitutional heads of the

Union
and the State Governments.

(¢) The expressions used in relation to the powers and func-
tions of the President are : ““is satisfied”, ““is of opinion™,
“gs he thinks fit” and “if it appears to”; as to the Governor
the expressions used are the first three.
(f) However, the position of the Governor is slightly different,
because, Article 163 provides : “Council of Ministers
to aid and advise Governor—(1) There shall be a Council
of Ministers with the Chief Minister of the head to aid
and advise the Governor in the exercise of his functions,
except in so far as he is by or under this Constitution
required to exercise his functions or any of them in his
discretion. (2) If any question arises whether any matter
is or is not a matter as respects which the Governor is
by or under this Constitution required to act in his
discretion the decision of the Gvernor is his discrétion
shall be final, and the validity of anything done by
the Governor shall not be called in question on the ground
that he ought or ought not to have acted in his discretion.
(3) The question whether any, and if so, what advice was
tendered by Ministers to the Governor shall not be in-
quired into in any court”.

Provisions of our Constitution which use the expression
“in his discretion” with reference to the Governor are:
Article 371A(1)(b) and (d) and (2)(b) and (f), and Sch: VI
paras 9(2) and 18(3). In addition to the express provisions
mentioned above there are two provisions where by,
necessary implications, the Governor can act in his dis-
cretion. Thus Art. 356 shows that the Governor can make
a report to the President that a situation has arisen in
which the Government of the State cannot be carried on
in accordance with the provisions of the Constitution
“Here the Governor would be justified in exercising his
discretion even against the advice of his Council of Ministe-
rs (because) the failure of the Constitutional machinery
may be because of the conduct of the Council of Minis-
ters”. Again, *‘Art. 200 requires the Governor to reserve
(for the consideration of the President) any Bill which in
his opinion if it became law would so derogate from the
power of the High Court as to endanger the position which
the High Court is designed to fill under the Constitation
......... Art. 200 indicates another instance where the
Governor may “ct irrespective of the advice from the
Council of Ministers.

(®

(H. M. Seervai, para 18.23, pages 1711-1712, Constitu-
tional Law of India, Third Edn. Vol. I).
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M.V. PYLEE

Under Article 200, power is vested in the Governor to return
a Bill passed by the State Legislature and presented for his
assent with a message requesting the Legislature to reconsider
the Bill, either as a whole or any part of it, and sugge-
sting recommendations for amendments. The Governor,
however, cannot return a Money Bill. Although this power
of the Governor can be made use of by the Ministry as a
safeguard agzinst hasty legislation, it appears to be little
significant if its use is restricted to this purpose only. In fact,
under a parliamentary system, almost all legislation is a pro-
duct of the Government’s initiative. If a Private Member’s
Bill finds an occasional place in the huge volume of Govern-
ment business in the Legislature, even that cannot be passed
without the support of the Government which commands a
clear majority. In other words, almost every Bill that is presented
to the Governor for his assent is the result of policy decisions
taken at Cabinet level and of detailed consideration in the
Legislature.

It is unlikely that such legislative enactment would be sent
back for reconsideration either as a whole or in parts at the
instance of the Cabinet. This should lead us to the conclusion
that the Governor, in his discretion, may return a Bill for re-
consideration and suggest suitable amendments although the
occasions for the exercise of such a power seem to be rare.

There is another provision under Article 200 which empowers
the Governor to reserve a Bill for the consideration of the
President if in the opinion of the Governor the provisions of
the Bill will “so derogate from the powers of the High Court
as to endanger the position which the Court is by this Consti-
tution designed to fill”. Although the Constitution has special
provisions safeguarding the independence of the High Court
and its powers and jurisdiction are defined therein, it operates
within the boundaries of the State and as an integral part of
the ‘overall machinery of the State Government (consisting of
the executive, the Legislature and the judiciary). Hence the
State Legislature is competent to legislate on a number of matters
which will directly or indirectly affect the working the High
Court. This provision, therefore, safeguards the position of
the High Court against any measure that may affect its inde-
pendence.

The power of promulgating Ordinances is a power which the
Governor exercises with the aid and advice of the Ministry.
But there are three circunistances under which the Governor
cannot promulgate Ordinance without prior instructions from
the President. The second of these States :

The Governor shall not, without instructions from the Pre-
sident, promulgate any such Ordinances if he would have
deemed it necessary to reserve a Bill cont~ining the same pro-
visions for the consideration of the President.

The power of the Governor to reserve a proposal of the
State Cabinet to issue an Ordinance, for instructions from the
President, should naturally be one that he exercises in his dis-
cretion.

(M.V.  Pylee,

pages  405-406,  Constitutional

Government of Tndia).



Additional Questions Regarding A Governor’s Discretionary Powers Under Article 200
(Please also see Appendices A & B to this Questionnaire)

POINT 1

1. The views on the discretionary powers of the
Governor in regard to reserving Bills for the consi-
deration of the President differ widely. One view
is that the Governor must invariably go by the advice
of his Council of Ministers except when the Second
Proviso to Article 200 is attracted. (cf A. G. Noorani).
This view derives support from what was said by the
Constitution-makers with regard to the purpose,
scope and use of draft Articles 175 and 176 (Corres-
ponding to Articles 200 and 201).

[Vide Appendix A(i) and (ii)]

A limited variation of this view is that apart from
the second proviso to Article 200, the Governor
must reserve a Bill for the consideration of the Pre-
sident where it is obligatory to do so under the Consti-
tution (e.g. First Proviso to Article 31A and Article
288). In respect of other Bills the Governor is bound
by the advice of his Council of Ministers (cf. R.C.S.
Sarkar). According to this view, the question of the
Governor exercising his discretion in assenting to
a Bill, or in withholding assent from a Bill or returning
a Bill to the Legislature with a message does not
arise at all.

2. Para 18.23 of Seervai’s “Constitutional Law of
India, Volume II” summarises the Judgement of
Ray C.J. in Samsher Singh’s case and para 18.32
gives the view of the learned author on the question
whether the Governor can exercise certain powers
in his discretion and if so what those powers are.
Seervai goes no further than pointing outth at the
second proviso to Article 200 requires, by necessary
implication, the Governor to exercise his discretion in
reserving for consideration of the President any Bill
which in the opinion of the Governor if it became
law would so derogate from the powers of the High
Court as to endanger the position which that
Court is by this Constitution designed to fll.

3. The contrary view is that each of the alternatives
under Article 200 is a function to be exercised by
the Governor in his discretion. If he has doubts
about the constitutionality of a Bill, or he feels that
a Bill conflicts with a Parliamentary enactment or
a national policy, he should reserve the Bill for the
consideration of the President. (cf. M.C. Setalvad).
A substantially similar view is that under Article 200
the Governor, though he has no general power to
veto legislation, can withhold his assent to a Bill
or reserve it for the consideration of the President.
The Governor should reserve a Bill if the Bill is patent-
ly unconstitutional or is palpably’against the national
interest, or is in direct opposition to a directive
principle of State policy or is of grave national im-
portance (cf. Soli J. Sorabjee). There is also the view
that a Governor would violate his oath of office if
he assented to a Bill which deals with a subject falling
in the Union List (cf. L. P. Singh). In Basu’s “Com-
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mentary on the Constitution of India” Sixth Edition,
Volume-IT (Pages 195 and 198) it is expressed that
it is within the Governor’s discretion to reserve a
Bill passed by State Legislature for consideration of
the President. The learned author suggests that the
Governor has a discretion to reserve a Bill and the
President i.e. the Union Council of Ministers a similar
discretion to refuse assent to a Bill, only in extreme
cases, where it is patently violative of some funda-
mental right or is unconstitutional on some other
ground upon which authoritative judicial opinion
may have been already available or it violates a
Directive Principle of State Policy as regards which
annulment by the Courts is not open or is repugnant
to any Act of Parliament, or where it unnecessarily
affects the legitimate interests of another State or
its citizens.

Question 1.4—If, the view stated in para 2 above is
the correct one, could you please comment on
the other views summarised above and throw
light on the incorrect assumptions if any on which
they are based?

POINT 2

5. Under the First Proviso to Article 200, when a
Bill other than a Money Bill is presented to the Go-
vernor for assent, the Governor may inter alia return
the Bill, together with a message, to the Legislature
for reconsideration. If the Bill is passed again by the
Legislature and presented to th: Governor for assent,
the Governor cannot withhold his assent.

6. If the Governor returns a Bill with a message
to the Legislature on the ground that the Bill was
unconstitutional or against the national interest and
if the Bill is passed by the Legislature again without
removing those defects, it has been argued that
there is nothing to prevent the Governor from with-
holding his assent to the Bill and reserving it for the
consideration of the President. (cf. Soli J. Sorabjee).

Question 2.7—Is the above view correct ?

POINT 3

8. The Government of Nagaland has put forward
the following views on the implications of Article

371A(1)(a).
9. According to that Government, Article 371A

(1)(a) empowers the State Legislature to enact laws
relating to theifollowing‘fmatters_’f.‘_enumerated in that

sub-clause :—
(i) Religious or social practices of the Nagas;

(ii) Naga customary law -and procedure;

(iii) Administration of Civil and Criminal justice
involving decisions according to Naga custo-
mary law,

(iv) Ownership and transfer of land and its re-
sources.



The Government of Nagaland argues that no act of
Parliament in respect of the above matters can apply
to the State of Nagaland unless its Legislative Assem-
bly so decides by a resolution.

10. The subjects at (i), (i) and (iii) overlap Entries
1, 2 and 13 of List IIl. The first segment of (iv) viz.
“ownership and transfer of land” is convered by
Entry 18, List II. The last segment of (iv) namely,
“and its resources” impinges upon Entries 53 and 54
of List I. According to the Government of Nagaland
the effect of the operation of Article 371A(1)() is
that notwithstanding anything in the Constitution,
legislative competence with regard to the aforesaid
subjects at (i) to (iv) vests exclusively in the Legislative
Assembly of Nagaland and that Articles 200 and 254
(2) also would not apply to State legislations on
these subjects.
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11. The Government of Nagaland claims that
Article 371A(1)(a) has retrospective effect. That is,
a law of Parliament on the four subjects in question
which was passed prior to 1-2-1963 (viz. the date of
formation of Nagaland) cannot apply to the State
unless the Legislative Assembly of the State decides
by a resolution that it applies. This interpretation
is in accordance with the aggreement between the
Government of India and the Naga People’s Conven-
tion on the basis of which Article 371A was incorpora-
ted.

Question 3. 12. (i) Is the above reasoning correct ?

(ii) What are the implications of Article 371A(1)(a)
in relation to Lists I, II and III in the Seventh
Schedule?

(iii) Does Article 371A(1)(a) have retrospective
effect ?



APPENDIX A(i)

Comments and Suggestions received on articles 175, 176 & 231 (2) of the Draft Constitution, views thereon of the drafting and the
Special Committees, and final recommendations of the Drafting Committee '

The Draft Constituiion as settled by the Drafting Committee
was submitted to the President of the Constituent Assembly on
21-2-1948. 1t was published on 26-2-1948 and comments and
suggestions were invited from all. The Drafting Committee
considered on 23rd, 24th and 27th March, 1948 the comments
and suggestions received till then and recommended certain
amendments to the Draft Constitution.

2. In April 1948, the Special Committee consisting mostly
of the Members of the Union Constitution Committee, the
Provincial Constitution Committee and the Union Powers
Committee, examined the Draft Constitution, the commenis
and suggestions received and the recommendaticns of the
Drafting Committee thereon. In October, 1948, the Drafting
Committee considered the recommendations of the Special
Committee and examined the comments and suggestions on
the Draft Constitution which were received after the Drafting
Committee had last met (i.e. after 27-3-1948). Before the Draft
Constitution was considered by the Constituent Assembly,
a reprint of the Draft was made available to members, showing,
opposite the relevant Articles, the amendments which the
Drafting Committee had recommended for adoption.

3. The comments and suggestions received on draft Articles
175, 176 & 231(2) [which correspond to the present Articles
200, 201 & 254(2) respectively], the notes of the Constitutional
Adviser which reproduce the views thereon of the Drafting/
Special Committee and the recommendations of the Drafting
Committee for amendment (vide pages 125 to 127 and 264 of
Part 1, Volume 1V of B . Shiva Rao’s “The Framing of India’s
Constitution—Select Documents™ are summarised below :

DRAFT ARTICLE 175 (Present Article 200)
4. It was suggested that—

(i) Article 175 should provide that when a Bill passed by the
State Legislature is presented to the Governor, “the
Governor shall assent to the Biil”. This should replace
the provision that “‘the Governor shall declare either that
he assents to th..t Bill or that he withholds assent there-
from or that he reserves the Bill for the consideration of
the President™.

(K. Santhapam, M. Ananthasayanam Ayyangar, T.T.
Krishnamachari and Shrimati G. Durgabai).

(i) This Article should provide infer alia thet if the Governor
does not assent to the Bill, the Legislatives Assembly of
the State shouid get automatically dissolved and fresh
elections should be held immediately.

(Tajamul Husain).

(iii) The provision that the Governor may reserve the Bill
for the consideration of the President should be omitted.

(Jaya Prakash Narayan).

5. The notes of the Constitutional Adviser observed that
under draft Article 175 the power of the Governor to declare
that he assents to the Bill or that he withholds assent therefrom
or tha the reserves the Bill for the consideration of the President
would be exercised by him on the advice of his Ministers. Also
as the Governors would be nominated by the President instead
of being elected by the Provinces, all references to the exercise
of functions by the Governor in his discretion would be omitted
from the Draft Constitution. Accordingly, the words “in his
discretion” would be omitted from the Proviso to Draft Article
175 and the power of the Governor to return the Billl to the
Legislature under this Proviso would be exercised by him on
the advice of his Ministers.

Further, the provision regarding reservation of a Bill for the
consideration of the President would be necessary in view of
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draft Article 231(2) {present Article 254(2)]. Besides, a provision
was being made for reservation by the Governor of Bills affecting
the powers of High Courts for the consideration of the President,
It was therefore essential that the provision regarding reservation
of Bills for the consideration of the President should be retained.

6. The Drafting Committee recommended amendments (i)
deleting the words ““in his discretion” in the First Prcviso to
Draft Article 175 and (i1) inserting the Second Proviso to that
Article. (These correspond to the First and Second Proviso to
the Present Article 200).

DRAFT ARTICLE i76 (Present Article 201)

7. K. Santhanam, M. Ananthasayanam Ayyangar, T. T.
Krishnamachari, Shrimati G. Durgabai and Jaya Prakash
Narayan suggested that this Article should be deleted. The
Constitutional Adviser’s note pointed out that, as the provision
relating to reservation of Bills for the consideration of the Pre-
sident could not be omitted from Article 175, it was not possible
to delete Draft Article 176.

DRAFT ARTICLE 231(2) [Present Article 254(2)]

8. K. Santhanam, M. Ananthasayanam Ayyangar, T. T.
Krishnamachari and Shrimati G. Durgabai suggested that this
clause should be deleted. The Constitutional Adviser’s note
explained that the expression ‘“‘repugnant” used in clause (1)
of this Article had sometimes been construed very widely. If
the amendment was accepted, the State Legislature would
hardly have any power to make laws with respect to a Con-
current List matter on which there was an earlier law made by
Parliament or there was an existing law. This would unduly
restrict the powers of the State Legislature to make laws in
respect of the Concurrent List matter. The amendment could
not therefore be accepted.

APPENDIX-A(i)
Extracts of Speeches in Constituent Assembly on Draft Article 175.

DR. B. R. AMBEDKAR : The old proviso contained three
important provisions. The first was that it conferred power
on the Governor to return a  Bill before assent to the Legis-
lature and recommend certain specific points for consideration.
The proviso as it stood left the matter of returning the Bill to
the discretion of himself. Secondly, the right to return the Bill
with the recommendation was applicable to all Bills including
money Bills. Thirdly, the right was given to the Governor to
return the Bill only in those cases where the Legislature of a
province was unicameral. It was felt then that in a responsible
government there can be no room for the Governor acting on
discretion. Therefore, the new proviso deletes the word “in
his _discretion”. Similarly, it is felt that this right to return
the Bill shouid not be extended to a Money Bill and consequently
the words “if it is not a money Bill’ are introduced. It is also
felt that this right of a Governor to return the Bill to the Legis-
lature need not necessarily be confined to cases where the Legis-
lature of the province in unicameral. It is a salutary provision
and may be made use of in all cases even where the Legislature
of a province is bicameral.

SHRI BRAJESHWAR PRASAD : Under Article 175 the
the Governor has no power to veto a Bill in his own discretion
or initiative but can do so only if he is so advised by his Ministry,
I am not in favour of this provision. Then, he cannot veto a
Bill that has been twice passed by the Legislative Assembly;
even that is not acceptable to me. He has not got power in his
discretion to veto a Bill or to reserve a Bill for the consideration
of the President. There are two classes of cases in which a Bill
can be reserved for the consideration of the President. It can
be so reserved under certain articles of this Constitution, and
also if the Governor is advised by his Ministry to do so. I want
that the Governor should have power in his discretion to veto
% Bill passed by the legislature, whether passed once or twice

y It.



. PROF. SHIBBAN LAL SAKSENA : I completely disagree
with my friend, Mr. Brajeshwar Prasad, who seems to favour
everything which gives power to the Governor and the Council.
He wants that the Governor should have power to held up any
legislation.

Iknow heis the moninee of the President, but it is quite possible
that the party in power in the province may not be the same as
the party in power in the Centre and the President may not be
persona grata with that party. 1 therefore think that it will intro-
duce a very wrong principle to give the Governor this power
to go against the express wish of the Assembly and even of the
Council. 1 think that the original proviso should remain and
the Governor should have power to send back a Bill only where
there is no Second Chamber.

SHRI T. T. KRISHNAMACHARI : The Governor will
not be exercising his discretion in the matter of referring a Bill
back to the House with a message. That provision has gone out
of the picture. The Governor is no longer vested with any dis-
cretion. If it happens that as per amendment No. 17 the
Governor sends a Bill back for further consideration, he does
so expressly on the advice of his Council of Ministers. The
provision has merely been made to be used if an occasion arises
when the formalities envisaged in article 172 which has already
been passed, do not perhaps go through, but there is some point
of the Bill which has been accepted by the Upper House which
the Ministry thereafter finds has to be modified. Then they
will use this procedure; they will use the Governor to hold up
the further proceedings of the Bill and remit it back to the
Lower House with his message.

It is a saving clause and vests power in the hands of the
Ministry to remedy a hasty 'action that they might have under-
taken or enable them to take an action which they feel they ought
to in order to meet popular opinion which is reflected outside
the House in some form or another and for this purpose only
this new proviso has been put in. It does not abridge the power
of the responsible Ministry in any way and therefore, it does
not detract from the power of the Lower House to which the
Ministry is undoubtedly responsible; it does not confer any
more power on the Governor. On the other hand it curtails the
power of the Governor from the position envisaged in the
original proviso which it seeks to supplant,

APPENDIX-B(i)

Views of some experts on the discretion of the Governor to
reserve a Bill under Article 200 for the consideration of the
President

SOLI J. SORABJEE

Under Article 213, the Governor performs functions which
are legislative in nature, namely, promulgation of Ordinances.
This function is to be performed on ministerial advice and not
in the Governor’s discretion. However, in deciding whether
the ordinance falls within any of the categories set out in the
proviso to Article 213, the Governor necessarily has to act in
his individual discretion and judgment and arrive at his inde-
pendent conclusion and in such a situation he cannot be bound
by ministerial advice.

The rationale underlying this proviso is to prevent the state
executive from promulgating an Ordinance which is of such
a nature that the State Legislature, were it in session, would
not be able to enact it as a law on account of certain constitu-
tional requirements, or because the Ordinance is such that,
if it were a Bill passed by the Legislature, the Governor would
-withhold hrs assent and reserve it for Presidential consideration

Under Article 200, the Governor can withhold his assent
to a Bill or reserve the Bill for the consideration of the President.
Obviously, in such matters he is not expected to act on the advice
of the Council of Ministers when the Bill has been passed by
the Legislature of the State.

The Governor has no general power of vetoing legislation
passed by the State Legislature, None the less, he can stall the
legislative measure by withholding his assent, not indefinitely,
but for a reasonable time, and request the Legistature to recon-
sider the Bill and introduce such amendments as he recommends
in his message. If, however, the Bill is passed again by the
Legislature with or without amendment, the Governor shall not
withhold assent therefrom, vide first proviso to Article 200.

6—288/87

33

There is another course open to the Governor. He:t
straightway reserve the Bill for consideration of the President
and thereby stall the legislation.

What are the norms and criteria that the Governor should
follow in reserving Bills for Presidential consideration ? ......

Tt is suggested the Governor should exercise the functions
of reserving a Bill for Presidential consideration, if (a) the
Bill is patently unconstitutional e.g., if ex facie it discriminates
against certain persons or communities in a hostile manner,
or it is a patent usurpaiion of the Union’s legislative powers;
(b) if it is palpably against the larger interests of the country
from the point of view of its unity and integrity and the necessity
of maintaining the federal principle, and clashes head on with
the general policy of the Union; or (c) if it is in direct opposition
to the directive principles of State policy; or (d) if the Bill passzd
by the State is of grave national importance, and especially in
a case where it is apparent to him that the reconsideration
of the Bill in the light of the amendments recommended in his
message by the House or Houses would be an idle formality.

These examples are only illustrative. What needs to be empha-
sized is that this power should be exercised on rare occasions
and in exceptional cases.

Divergent views have been expressed on the question whether
the Governor after the second reading of the Biil and its passage
in the Legislature can thereafter reserve the Bil! for Presidential
consideration. According to one school of thought, after the
second reading the Governor cannot withhold assent to the Bill.
The other—and the better—view is that the Governor's power is
not exhauated after the passage of the Bill for the second time
in the Legislature. If the Governor is of poinion that the Bill
continues to contain provisions which are patently repugnant
to the Constitution, there is nothing to prevent him from with-
holding. his assent to the Bill and reserving it for consideration
of the President.

Again the second proviso to Article 200 provides that the
Governor shall not assent to a Bill which would, if it became
law, so derogate from the power of the High Court as to
endanger its position under the Constitution. This provision
does not confer a discretion but casts an obligation upon the
Governor. But the point is that the question whether the Bill
does or does not derogate from the power of the High Court
is a matter left to the opinion of the Governor—and again, from
the very nature of the situation, he has to act in this contingency
independently of the Council of Ministers and irrespective of
their advice. .

(The Governor, Sage of Sabateur :
Roli Books International)

R. C. S. SARKAR

The Governer has the discretionary power to return a Bill
for reconsideration of the Legislature and suggest suitable amend-
ments. He may do so on the ground that the constitutionality
of a Bill is doubtful or a Bill is mainfestly against state interest
or national interest. This discretionary power is analogous
to the President’s power under the Proviso to Article 74(1).

This power of the Governer may be used by the Ministry
to remedy defects in the Bill. But such cases will be rare. This
provision will lose its significance if its use is restricted to this
purpose only.

2. The Governer’s power to reserve a Bill for the consideration
of the President is in general tems, TIf literally interpreted, every
Bill can be reserved for President’s consideration and this has
given rise to controversy.

3. In view of the erosion of the legislative authority of the
States and their demand for greater autonomy, Article 200
should not be interpreted so as to give wider powers to the Union.
Secondly, in a parliamentary system, the provisions of the
Constitution should not be so interpreted as to enlarge the
powers of the Governor at the cost of the powers of the real
executive viz. the Cabinate.

4. The mandatory provisions where Bills have to be reserved
for the consideration of the President are (i) Second Proviso
to Article 200, (ii) Article 288(2), (iii) Article 31A, (iv) Article
31C and (v) during a financial emergency, Ariicle 360(4)(a)
(ii). The previous sanction of the President is required for the
introduction of a Bill referred to in Asticle 304(v) or for moving



an amendment thereto. If the necessary previous sanction is
not obtained, the Rill after it is passed has to be reserved for
the President’s consideration.

In all the above cases, the Governor, in the exercise of his
discretionary power, has to reserve Bills for the President’s
consideration even without or against the advice of his Council
of Ministers. In all other cases he should act only on the advice
of his Ministry. Article 200 should be amended to make this
clear and also to provide a time limit of, say, 3 months within
which the Governor should exercise his power. This power
of the Governor cannot be regulated by an Instrument under
the Constitution.

5. A Governor should not reserve a Bill either in the Concur-
rent field or in the State field for President’s consideration,
unless he is so advised by his Ministry,

6. If a Bill in respect of a State List matter represents a policy
which, according to the Governor, is at variance with the policy
Jaid down in a Union law, the Governor should not reserve
the Bill except on the advice of his Council of Ministers, Similarly
the question of reservation does not arise if the Union policy
is laid down merely by an executive order.

7. When a BIll is reserved for the President’s consideration
the Union examines it not only from the point of view of its
constitutionality but also from all possible angles to find out
whether it conforms to the policies of the Union and whether
there are procedural safeguards for aggrieved parties. The
Union often tends to dictate its policies to the State. If a Bill
on a State List subject is reserved under the Constitution, the

. President has the right to veto the Bill unless it conforms to the
policy laid down by the Union. The Constitution gives powers
to the Union executive to control State legislation. Whether
this power should be restricted is a matter for discussion.

8. When a Bill is reserved either because it affects the powers
of the High Court or its constitutional validity is in doubt, it
is the duty of the Union executive to examine the entire Bill
from all possible angles.

The advisory opinion of the Supreme Court should be sought
only in exceptional cases where grave issues are involved.

9. When the President returns a Bill to the State legislature
and it is passed again with or without amendment, the President
should have the power to veto the Bill without giving reasons.
In the peculiar circumstances prevailing in our country, the
Union executive should have necessary control over State
legislation.

10. A time limit of, say, 3 to 6 months should be provided
fer the exercise of President’s powers under Article 201. If the
President is dissatisfied with any Bill, he should in the first
mstance return the Bill for reconsideration of the State legis-
lature. When the Bill is again received by the President he may
either give his assent to the Bill or veto it. But no reasons need
be given for vetoing a Bill because the President’s action will
become subject to judicial review.

Atrticle 201 may be amended to give effect to the above
suggestions,

[Summary of views communi-
cated to this Commission}

A. G. NOORANI

Be it remembered that the Constitution of India does not
confer on the Union the power of disallowance over State
legislation as is enjoyed by the Union in Canada. What the
Constitution"confers, on the contrary, is a facility to the States
to depart from and override Central legislation on a matter
in the Concurrent List of topics for legislation if its own parti-
cular needs so dictate. The President’s assent—i.e. the Govern-
ment of India’s approval—was intended by the framers of the
Constitution as a necessary regulation of the facility lost it make
a mockery of Central legislation which makes for uniformity.
It was not intended to confer an arbitrary veto on the Centre
or a licence for dilatoriness. 1Tt is a gross perversion of the
Constitution that a power conferred on the Union to enable it
to assist the States in enlarging their autonomy is abused by
it systematically to curtail the autonomy. The Concurrent
List covers subjects on which both the Union and the State
would wish to legislate from their respective stand-points of
uniformity and diversity. Balancing the two calls for states-
manship, )
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2. The constitutional position is perfectly clear. First the
States are not at all obliged to refer to the President for his
assent any Bill on a topic in the State List. Sscondly, it is not
open to Governor to reserve any Bill for the President’s consi-
deration except on the advice of the Council of Ministers. Both
prepositions are subject to one proviso alcne, namely, a Bill
which in the opinion of the Governor would, if enacted, so
“dercgate from the powers of the High Court as to endanger
the position which it is designed to fill by the Constituiton’.
However, Bills on matters in the Concurrent List are preferable
by the Governor to the President for his assent on the advice
of his Council of Ministers when the State wishes to enact,
for reasons of its local conditions, legislation to override centra)
legislation on a matter in that List.

3. Once a Bill is passed by the State Legislature, the Gov-
ernor can either accord his assent to it, withhold assent or
refer it to the President (Art. 200). He is, however, bound to
withhold assent and refer the Bill to the President if in his
opinion it “derogates” from the power of the High Court.
Under article 201 the President can either accord or refuse
assent or return it for ‘“reconsideration”.

[“Centre’s Veto on States laws”
by A. G. Noorani—Indian
Express dated 20-9-1985),

L.P. SINGH

Articles 200 might give the impression that the Governor
has wide discretion in the matter of giving assent to a Bill or
reserving it for the consideration of the president. If, in the
opinion of the Governor, a Bill is likely to derogate seriously
from the powers of the High Court, the Governor is required
to reserve the Bill for the consideration of the President; It
is not so0 much a matter of exercise of discretion as of a consti-
tutional obligation. However, a more complex question arises
when the Governor is presented a Bill which deals with a subject
falling within the Union List of the Seventh Schedule. I had
a case in which the State :Legislature had passed a Bill dealing
with a inter-State migration, which falls in the Union List,
I felt that in assenting to the Bill I might be violating my oath
of office—*to protect, preserve and defent the Constitution’—
and in reserving it for the assent of the President, if advised
by the Council of Ministers not to do so, I would be departing
from a healthy convention which I was anxious to respect. The
understanding Chief Minister helped me out by leaving me free
to reserve it for the assent of the President.

2, There was a case in one of the other States, in which T
was asked to approve Draft Regulations purporting to have
been framed under the proviso to Article 320(3), which went
beyond the scope of the proviso, and were violative not only
of statutory rules but also of certain  Fundamental Rights.
I returned the papers with the observation that a Governor
ought not to be required to append his signature, even by way
of acquiescence, to proposals which were clearly violative of
the Constitution and the law; and the matter rested at that,

3. T have mentioned these two instances because they involved
a basic question : to what extent could a Governor, guided
by his oath of office, refuse to agree to a course proposed by
the Ministry ? The view I took was that in marginal or doubtful
cases the Governor should act on the advice of the Ministry,
and it is only when an obvious infringement of the Constitution
is involved, and he has failed to persuade the Ministry to give
up its proposal, that he should withhold his approval,

[The Govern_or, Sage or Saboteur :
Roli Books  Tnternational]

GOVIND NARAIN

It may be noted, in the context of Article 200, that in some
catagories of Bills which are passed by both Houses of Legis-
lature, it is obligatory on the part of the State Government to
recommend to the Governor that the Bill be reserved for the
assent of the President. Such Bills, in the normal course, are
referred to the President and, after examination by the Union
Ministries concerned, are put up for the President’s orders,
The powers of the President in respect of such Bills are laid
down in Article 201 of the Constitution. A very important
responsibility - devolves on the Governor in respect of Bills
which are derogatory in any manner to the position and prestige
of the State High Court. The Second Proviso to Article 200 of
the. Constitution makes it obligatory on the part of the Governor



to teserve for the consideration of the President any Bill which
in his opinion would, *“if it became law, so derogate from the
powers of the High Court as to endanger the position which
that Court is by this constitution, designed to fill.”

[The Governor, Sage or Sabotcur
Roli Books International]

APPENDIX-B(i)

Extracts from Supreme Court Judgement in Samsher Singh
v. State of Punjab/Air 1974 SC 2192/Relating to Exercise of
Discretion by Governor under Article 200.

RAYC. J.

54, The provisions of the Constilution which expressly
require the Governor to exercise his powers in his discretion
are contained in Articles to which reference has been made.
To illustrate, Article 239(2) states that where a Governor is
appointed- en Administrator of an adjoining Union Territory
he shall exercise his functions as such administrator independently
of his Council of Ministers. The other Articles which speak
of the discretion of the Governor are paragraphs 9(2) and 18(3)
of the Sixth Schedule and Articles 371-A(1)(b), 371-A(1)(d) and
371-AQ2)(b) and 371-A(2)(f). The discretion conferred on the
Governor means that as the constitutivnal or formal head of
the State the power is vested in him. 1n this connection, reference
may be made to Article 356 which states that the Governor
can send a report to the President that a situation has arisen
in which the Government of the State cannot be carried on in
accordance with the provisions of the Constitution. Again
Article 200 requires the Governor to reserve for consideration
any Bill which 1n his opinion if it became law, would so derogate
from the powers of the High Court as to endanger the position
which the High Court is designed to fill under the Consti-
tution,

55. In making a report under Article 356 the Governor
will be justified in exercising his discretion even against the aid
and advice of his Council of Ministers. The reason is that the
failure of the Constitutional machinery may be because of the
conduct of the Council of Ministers. This discretionary power
is given to the Governor to enable him to report to the President
who however, must act on the advice of his Council of Ministers
in all matters. In this context Article 163(2) is applicable that
the decision of the Governor in his discretion shall be final and
the validity shall not be called in question. The action taken
by the President on such a report is a different matter. The
President acts on the advice of his Council of Ministers. 1In all
other matters where the Governor acts in his discretion he will
act in harmony with his Council of Ministers. The Constitution
does not aim at providing a parallel administration within the
State by allowing the Governor to go against the advice of the
Council of Ministers.
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56. Similarly Article 200 indicates another instance where the
Governor may act irrespective of any advice from the Council
of Ministers. In such matters where the Governor is Lo exercise
his discretion he must discharge his duties to the best of his
judgement. The Governor is required to pursue such courses
which are not detrimentai to the State.

K. IYER J.

153. We declare the law of this branch of our Constitution
to be that the President and Governor, custodians of all executive
and other powers under various Articles shall, by virtue of
these provisions, exercise their formal constitutional powers
only upon and in accordance with the advice of their Ministers
save in a few well-known exceptional situations. Without being
dogmatic or exhaustive, these situations relate to (1) the choice
of Prime Minister (Chief Minister). restricted though this choice
is by the paramount consideration that he should command
a majority in the House; (b) the dismissal of a Government
which has lost its majority in the House but refuses to quit
office; (c) the dissolution of the House where an appeal to the
country is necessitous, although in this area the Head of State
should avoid getting involved in politics and must be advised
by his Prime Minister (Chief Minister) who will aveniually take
the responsibility for the step. We do not examine in detail the
constitutional proprieties in these predicaments except to utter
the caution that even here the action must be compelled by the
peril to democracy and the appeal to the House or to the
country must becowme blatantly obligatory. We have no doubt
that de Smith’s statement* regarding royal assent holds
good for the President and Governor in India :

“Refusal of the royal assent on the ground that the monarch
strongly disapproved of a Bill or that it was intenscly contro-
versial would nevertheless be unconstitutional. The only circum-
stances in which the withholding of the royal assent might be
justifiable would be if the Government itself were to advise such
a course—a highly improbable contingency—or possibly if it
was notorious that a Bill had been passed in disregard to man-
datory procedural requirements : but since the Government
in the latter situation would be of the opinion that the devi-
ation would not affect the validity of the measure once it had
been assented to prudence would suggest the giving of assent,”

*Constitutional and Administrative Law by S.A, de Smith—
Penguin Books on Foundations of Law,



Suppiementary Questionnaire No, 5

QUESTIONS ON THE OFFICE OF THE GOVERNOR AND PRESIDENT’S RULES ETC.

Appointment of Governors.

1.1 To ensure that in the appointment of Governors
due regard is paid to the criteria envisaged by the
framers of the Constitution, it has been suggested
that a Governor should be selected from a panel
of names cleared by an Advisory Group consisting
of the Speaker of the Lok Sabha and the Chairman
of the Rajya Sabha, the final decision being left to
the Prime Minister, Do you agree ? Should the
Leaders of the Opposition in the Lok Sabha and the
Rajya Sabha be included in the Advisory Group ?

1.2 The convention of consulting the Chief Minister
has reportedly fallen into disuse. It has been suggested
that since this convention has failed, requirement
of such consultation be made mandatory by so
incorporating it in the Constitution itsell, through
an amendment, Do you agree ?

1.3 What are your views in regard to selecting
Governors from among (a) politicians and (b) retired
civil/defence personnet ?

Removal of Governors.

2.1 According to one view, the fact that the tenure
of a Governor is precariously dependent on- the
unfettered pleasure of the President ie. the Union
Council of Ministers, has impaired his (Governor’s)
capacity to act in his own judgment in matters in
respect of which he is required by or under the Consti-
tution to exercise his discretion. On these premises
it has been suggesied that the Governor should be
made removable only after following and impeachment
procedure on the same lines and grounds as applicable
to the President. :

2.2 Alternatively, it has been suggested that a
Governor should be made removable only in consul-
tation with the Advisory Group proposed earlier
for advising on the appointments of Governors.
What are your views on this issue ?

Transfer and appointment for a second term.

3.1 Very often a Governor, before the completion
of his tenure, is transferred as Governor of another
state. Do you consider that this feature has affected
the dignity of the office or the indpendence of its
incumbment ?

3.2 After completion of his tenure should the
Governor be eligible for appointment for a fresh term
as Governor in either the same State or another
State ?

Pension and Post-retirement restrictions.

4.1 Should a Governor on the completion of his
full term be eligible for a liberal pemsion ? Will
this make for greater objectivity in the exercise of
his discretionary power while in office ?
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4.2 Should a Governor after completion of his
wrm, be made ineligible to hold any office of profit
under the Government of India or the Government
of a State ?

4,3 Should the Governor, after completion of
his term, be made ineligible to hold any elective
office such as Minister at the Centre or in a State,
President of India, Vice-President of India or Member
of Parliament or of a State Legislature ?

Role of Governor—Fortnightly reports.

5.1 According to the current practice, the Governor
sends and the Centre expects fortnightly reports
from the Governor as to how the activities and
affairs of the Government in the State are being
carried on. Can the authority for this practice be
spelled out from the duties imposed on the Union
inter-alia, under article 355 ? In any case, would
you prefer the making of an express provision in the
Constitution authorising or requiring such reports
from the Governor ?

5.2 Is there scope for improving the content and
purpose of the Governor’s fortnightly report to the
President ? Should he send a copy of this report to
the Chief Minister ?

5.3 Besides reporting important developments in
the State, should the Governor highlight major
problems in which the Centre could help the State ?
What should be the Governor’s role vis-a-vis that
of the Chief Minister in regard to such problems ?

Discretionery Powers.

6.1 What are the situations in which a Governor
may be called upon to exercise his discretion as
envisaged in Article 163(1) ? Could a situation arise
in which a Governor may be constrained, in order
to conform to his oath of office under article 159,
to over-rule the advice of his Ministry and exercise
his discretion ?

6.2 In his capacity as Chancellor of a University
appointed cx-officio under a Statc Act, is it obligatory
for a Governor to act according to the advice of his
Council of Ministers ? On the contrary, should the
Governor act according to his individual judgment
after consulting his council of Ministers ? In either
case what would be the Constitutional justifica-
tion ?

6.3 (1) When a Governor is satisfied that the Chiel
Minister no longer enjoys majority support in the
Legislative Assembly, should be proceed to (a)
dismiss the Ministry or (b) ask the Chief Minister
to fac‘:?e the Asssembly within the shortest possible
time

(i) If the Chief Minister is unwilling to face the
Assembly within a reasonable time, should the



Governor (a) dismiss the Ministry or (b) summon
the Legislative Assembly with the sole purpose of
verifying the majority support of the Ministry, or
(c) suggest to the Centre that President’s Rule may
be proclaimed ?

(iii) Should it be expressly provided in Article
174(1) that the Governor may in a situation like (ii)
above, summon the Assembly in his discretion ?

_ 64 If a Chief Minister or a Ministry is found
indulging in or encouraging anti-national activities
or engaging in corrupt practices, will it be consti-
tutionally valid for the Governor to dismiss the
Ministry and made efforts to identify another leader
who can form a stable Ministry ? Alternatively,
should the Governor recommend proclamation of
President’s Rule ?

6.5 In view of the controversies that have been
raging around the actions of certain Governors’
should a set of guidelines be issued to Governors
vy the President 7 If so, will this nced an amendment
to the Constitution ?

and Order.

7.1 If there is public disorder (not amounting to
‘internal disturbance’) in a State, which the State
police is unable to quell, will the Centre be competent
to deploy suo motu its armed forces in aid of the State
Police or its law enforcing agencies under Article
355 or in the exercise of its executive power under
Article 73 read with Entry 2A of List-I ?

7.2 Do you agree with the view that under Article
355 the Union has the executive authority to deploy
its armed forces in a State in order to protect the
State against internal disturbance ? On the other
hand, does the expression, ‘‘deployment of any armed
force of the Union....in any State in aid of the civil
power” occuring in Entry 2A of List | mean that the
Centre can deploy its armed forces only if there is
a request to that effect from the State Government ?

Law

7.3 Assuming that the duty imposed on the Union
by Article 35> forms part of the executive power
of the Union, can the Union require that a State
should sent to it information on the subject of public
order and security within the State ? 1f the State
fails to do so would such failure amount to impeding
the exercise of executive power of the Union and
justify Centre’s giving appropriate directions under
Article 257(1) ?

7.4 In the Constituent Assembly Dr. B.R. Ambedkar
explained that the word “and” interposed between
“external aggression” and ‘‘internal disturbance”
on the onehand, and between “internal disturbance”
and ‘‘to ensure that the government in every State
is carried on in accordance with this Constitution”
on the other, can be read both conjunctively and
disjunctively, as the occasion may require.

This implies that occasions are conceivable where
“External aggression” or “internal disburbance’ exists
as a fact but does not involve or give rise to a situation
in which the Government of the State cannot be
carried on in accordance with the Constitution.
It follows that on such an occasion involving ‘internal
disturbance’ simpliciter, Article 356 (1) cannot be
validly invoked, If that be the right position what
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other steps or alternatives are permissible under the
Constitution to enable the Union to discharge the
duty imposed on it under Article 355 ?

7.5 Conversely a situation of “‘external aggression”
may not be so serious in extent and nature as to cause
or involve a situation of grave emergency threatening
the security of India or any part thereof, to justify
action under Article 352, What alternatives would
be available under the Constitution to the Union in
such a situation of ‘external aggression” for perfor-
ming the duties laid on it by Article 355 ?

President’s Rule.

8.1 The phrase ‘‘a situation has arisen in which the
Government of the State cannot be carried on in occor-
dance with the provisions of the Constitution” cccurr=
ing in Article 356 (1) is capable of both a wide as well
as a narrow interpretation. In its widest amplitude
it may comprehend each and every infringement of
any provision of the Constitution, whatever be the
extent and nature of the infringement or thc reiative
importance of the provision infringed in the Cons-
titutional set-up, as a breakdown of the Constitution.
In the narrow sense this phrase would mean no more
than an actual failure or break-down of the Cons-
titutional machinery or the system of constitutional
government in the State as contemplated in the Cons-
titution.

In Basu’s “‘Shorter Constitution of India the renowned
author has coordinated several intrinsic factors in-
cluding what was said in the Constituent Assembly
Debates and as to the marginal heading of the Article
so as to reach the conclusion that this phrase should
be given the narrow interpretation indicated above.
Do you think the expression ‘“‘cannot be carried on”
postulates that all possible remedial alternatives
were explored or availed of but failed. The words
“cannot be’ indicate that this power is to be invoked
as a last resort, the situation being such that it is not
possible to rectify the aberration from the constitu-
tional path by adopting any other alternative. The
use of the word “provisions” in plural in the contexual
expression *‘in accordance with the provisions of the
Constitution” read with the marginal note, further
fortifies the conclusion that it was intended to convey
the sense of failure of the constitutional system of
responsible government in the State and not astray
infraction ot some or/any provision of the (onstitu-
tion, which could be rectified by having recourse
to other remedial action. Do you agrec with this
interpretation? (b) Further, does the aforesaid phrase
in Article 356(1) comprehend a situation where the
failure or breack-down of the Constitution is imminent,

8.2 To what extent, if any, is the scope of Article
356(1) controlled by Article 3557 ‘

Coordination between States.

9.1 Do you consider that setting up of an Inter-
State Council under Article 263 should not be post-
poned any longer? What should be its composition
and functions?

9.2 It has been suggested that there should be
prior consuliation with the Inter-Siate Council,
among others, in matters like appointment/removal
of Governors, proclamation of President’s rule in a



State under Article 356, undertaking legislation under
Article 249, undertaking legislation under those en-
tries in List I which impinge upon linked entries ir
List II or List ILI, State Bills reserved for the Consi-
deration of the President, border disputes etc. Do you
agree?

9.3 What are the reasons for Zonal Councils not
being effective in achieving their objective of colle-
ctively pursuing States’ interests?

9.4 How should the Inter-State Council function in
relation to (a) the National Development Council and
(b) Zonal Councils?

Failure to comply with Centre’s directions

10. A view has been expressed that under Article
363, the President can lawfully hold that the govern-
ment of the State cannot be carried on in accordance
with the provisions of the Constitution, only if the dire-
ction of the Central Executive which is not complied
with by the State, falls within the four corners ot any
of the provisions of the Constitution which expressly
extend the executive power of the Union (o the giving
of such direction, namely; Article 353, 360(3), during
the period when the appropriate proclamation of
Emergency is in force, or Articles 256, 257 and 339
(2) when no such proclamation is in force. Conversely,
the saction in Article 365 cannot be invoked il the
direction disobeyed or ignored was issued under any
other provisions of the Constitution e.g. Articles 347,
344(6), 350A, which do not expressly extend the
executive power of the Union to the giving of the dire-
ctions mentioned in those provisions, the reason
being that non-compliance with direction issued
under such directory provisions does not create a situa-
tion of substantive or constructive failure of the Con-
stitutional machinery in the State.

Do you agrec with this view?

Supplementary Questionnaire No. 6
QUESTIONS REGARDING ARTICLE 249 OF
THE CONSTITUTION OF INDIA

Background

There was no provision in the Government of India
Act, 1935 corresponding to the present Article 249,
No such provision exists in the Constitutions of Aus-
tralia, Canada and United States.

However, the author of this draft, Shri B, N. Rau,
the Constitutional Adviser, cited the following extract
from the Privy Council decision, Attorney-General
for Ontario v. Canada Tempoerance Federation(1946
A. C. 193) to support the draft Article 226 (now
Article 249).

“The true test is to be found in the real subject
matter of the legislation ; if it is such that it goes
beyond local or provincial concern or interests and
must from its inherent nature be the concern of the
Dominion as a whole, then it will fall within the com-
petence of the Dominion Parliament as a matter
affecting the peace, order and good Government of
Canada, though it may in another aspect touch
upon matters specially reserved to the Provincial
Legislatures”.
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A perusal of the entire judgment however shows
that this decision did not lay down any sweeping rule
that by virtue of Sections 91 and 92 of the British
North America Act, 1877, the Dominion Parliament
is competent to legislate as regards any Provincial
or local subject whenever, in its opinion, it has assu-
med national importance. In that case, the Privy
Council was interpreting the residuary power of the
Dominion Parliament to legislate for ‘“the peace,
order and good Government of Canada”. In an ear-
lier case Russell v. The Queen. (1882) 7 A. C. 829, the
Canada Temperance Act, 1878 was “held to be within
the legislative competence of the Dominion Parlia-
ment under s. 91 of the British North America Act,
1867, on the ground that it related to the peace, order
and good Government of Canada, and did not deal
with any of the matters exclusively reserved to the
Provinces by s.92 of the Act of 1867”. The crucial
lines are those that have been underlined. In
Attorney-General for Ontario’s case (ibid) decided
on Junuary 21, 1946, the earlier decision in Russel’s
case was upheld and accordingly it was decided
that Parts 1, 2 and 3 of the Canada Temperance
Act, 1927, which replaced the Act of 1878, were
equally valid Dominion Legislations.

Be that as it may, when the draft Article 226 (cor-
responding to the present Article 249) was on the anvil,
it was severely criticised both inside and outside the
Assembly. The Hindustan Times claimed in an Edi-
torial that it dealt a death blow to Provincial au-
tonomy. Several Law Professors expressed the
belief later voiced by members of the Assembly—that
it perverted the amending process and ought, therefore,
to be removed from the draft Jayaprakash Narayan
also urged that this provision should be dropped.
The Legislatures of Bombay and East Punjab, when
debating the merits of the Draft in the autumn of
1948, favoured its ommission, regarding it asa grave
infringement of Provincial rights. Many Assembly
members held this view, and twenty proposed an
amendment deleting the article. Amount the many
supporters of the amendment were K. Santhapam,
M. A. Ayyangar, Smt. Durgabai, T.T. Krishnama-
chari and V. T. Krishramachari, Acharya Jugal
Kishore, and five Muslims,

This Article was referred to a Special Committee
which again considered the subject at its meeting on
11-4-1948, and recommended:—

“(i) A resolution authorising Parliament to legis-
late with respect to a State subject in the national
interest should not be moved in the Council
of States “without prior consultation with the
Governments of States concerned.”

(ii) 1t would have to specify the period during
which Parliament was to have the power thus
granted and this period was not to exceed
3 years; and

(iii) Further extensions for not more than 3 years
at a time could be made by fresh resolutions.”

The proposal of the Special Committee was accepted
and the draft article was accordingly included. The
Constitutional Advisor again defended the original
draft article.



On 18-10-1948, the Drafting Committee again
considered the draft Article and opined that it would
not be necessary to dilute the provision to the extent
of the suggestions made by the Special Committee
that there should be previous consultation with the
States. Tt decided therefore, to delete this condition
and the draft article was accordingly revised.

This article was considered by the Constituent
Assembly on 13-6-1949. Dr. Ambedkar moved and
amendment restricting the scope of the legislation to
a period not exceeding one year at a time.

Even thereafter, most of the members, including
Pataskar, Alagesan, V. S. Sarwate, criticised that this
article will be a mockery of Provincial autonomy and
pleaded for its deletion. Shri B. M. Gupte, (who later
became the Attorney-General of India), opposed
the inclusion of the Article on the following
grounds -

“(i) One House of the Parliament cannot do this;

(ii) the State Legislature also should vote for
the resolution;

(iii) there is nothing to warrant that such powers
are necessary or required; and

(iv) during non-emergency times it should not
be possible for the Centre to encroach upon
the State fields.”

However, this clause was adopted by the Assembly
and incorporated as Article 249 in the present form.

Article 249 has been made use of on very few
occasions. On August 12, 1950, consequent upon the
requisite resolution passed by the Council of States,
Parliament assumed powers under this Article in
respect of all matters in Entries 26 and 27 of List IL, for
the effective control of black-marketing for a period
of one year. It was later extended for one more year.
The said resolution enabled Parliament to enact,—
{1) Prices of Goods Act of 1950; (2) the Essential
Supplies (temporary powers) Amendment Act of 1950.
Later, another resolution passed by the Council of
States under Articte 249 enabled Parliament to enact-—
(3) The Evacuee Interest (Separation) Act of 1951.
Subsequently, by the Constitution (Third) Amend-
ment Act of 1954, items *“ (b) foodstuffs, including
edible oilseeds and oil (¢) Cattle fodder including
oilcakes and other concentrates: (d) raw cotton, whe-
ther ginned or unginned, and cotton seed; and (e)
raw jute’” were added to Entry 33, List 11l to which
Entries 26 and 27, List I, were, in terms subject.

After 1951, no occasion has arisen for exercise
by Parliament of the power under Article 249. Thus,
for the last 34 years, this Article is lying otiose.

Some State Governments and Political Parties
have urged for deletion of the Article. To the same
effect was the recommendation of the Rajamannar
Committee (1971). Other have suggested its amend-
ment for introducing safeguards against its misuse
while the rest are not against its retention as it is.

Article 249 is vulnerable to criticism on these
grounds :—

Grounds of criticism

{1) A resolution passed by the Council of States
with a 2/3rd majority of the members present and
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voting does not necessarily mean that 2/3rd of the
22 States support the authorisation, because even the
seven bigger States having larger representation in
the House, namely, Uttar Pradesh (34), Bihar (22),
Mabharashtra (19), Andhra Pradesh (18), Tamil Nadu
(18), Madhya Pradesh (16), and West Bengal (16),
plus the nominated block (12) may furnish the
requisite 2/3rd majority notwithstanding opposition
from the representatives of the remaining 15 States.
Thus it makes not only a mockery of the division of
powers effected by Article 246 read with Schedule
VII but also perverts and short-circuits the normal
amending process enjoined by Article 368.

(2) The experience of the uze of the Article in ena-
cting the three enactments aforesaid in 1950-53 shows
that this power has been invoked not to tide over a
problem which has temporarily assumed national
dimensions but as a stop-gap arrangement with the
ultimate object of taking away the explusive compe-
tence of tlic States, permanently, in regard to that
matter, through a constitutional amendment.

(3) None of the resolutions passed under this
Article by the Council of States in the cases aforesaid
were in keeping with the hope expressed by the Cons-
titution makers, that the Resolution should “limit
itself to a particular aspect of a subject in the State
List instead of extending to the whole of that subject”
(see B. Shiva Rao’s Framing of India’s Constitution,
vol. TV, p. 261).

(4) In any case, Article 249 has remained otiose
for the last 31 years. It is redundant, particularly
when the same object can be achieved by resorting to
the better alternative in Article 252.

Suggestions

Some of those who are not in favour of deletion of
Article 249, suggest—

(1) That this Article should be so amended that
the ““matter’” referred to in it should be limited
to a particular aspect or items of an Entry in the
State List so that Parliament should not, by
passing a resolution under this Article, take over
the entire field, even it be for a temporary period
encompassed by that Entry.

(2} A resolution under Article 249 should not be
moved in the Council of States, without prior
consulation with the Tntor-State Council
which should have, among others, cn its mem-
bership the Chief Ministers of all the 22 States.

(3} Another suggestion is that in addition to No.
{2) above, previous consent of at least half of
the State Governments and State Iegislatures
must be obtained.

(4) The most moderate suggestion which will least
disturb the present provisionis that in Article
249 in between the words “members present
and voting” and ‘“‘that it is necessary and ex-
pedient”, should be inserted the following
words :—

“representing not less than half of the total
number of States”

Q. What is your reaction with regard to the comments/
views and suggestions summarised above in this
Note?



ANNEXURE
Article 249

(1) Notwithstanding anything in the foregoing provisions
of this Chapter, if the Council of States has declared by resolution
supported by not less than to-thirds of the members present
and voting that it is necessary or expedient in the national
interest that Parliament should make laws with respect to any
matter enumerated in the State List specified in the resolution,
it shall be lawful for Parliament to make laws for the whole
or any part of the territory of India with respect to that matter
while the resolution remains in force.

(2) A resolution passed under clause (1) shall remain in
force for such period not exceeding one year as may be specified
therein :

Provided that, if and so often as a resolution approving the
continuance in force of any such resolution is passed in the
monner provided in clause (1), such resolution shall continue
in force for a further period of one year from the date on which
under this clause it would otherwise have ceased to be in force.

(3) A law made by Parliament which Parliament would not
but for the passing of a resolution under clause (1) have been
competent to make shall, to the extent of the incompetency,
cease fo have effect on the expiration of a period of six months
after the resolution has ceased to be in force, except as respects
things done or omitted to be done before the expiration of the
said period.

Supplementary Questionnaire No. 7

QUESTIONS REGARDING ARTICLE 252 OF

THE CONSTITUTION OF INDIA

Background

This Article largely corresponds to Section 103
of the Government of India Act 1935. Whereas
Section 103 enabled the Provincial Legislatures to
amend or repeal a law so made by the Federal Legis-
lature, clause (2) of Article 252 takes away this power
of the State Legislatures and provides that an Act
passed under clause (1) of Article 252 can be amended
or repealed by following the same procedure. Thus,
Clause (2) contains a bar to amendment or repeal by
any State Legislature of the law passed by Parliament
under Clause (1) of the Article.

Clause (2) was severely criticised in the Constitu-
ent Assembly and c¢ven after its enactment it has been
the subject of perennial criticism by knowledgeable
persons, nolitical parties and others. During the
Constitutent Assembly Debates, K. Santhanam
expressed an apprehension that Clause (2) “may
become in »perative because no State would like to
get into a noose from which it cannot get out at all.
As things stand, they can hand over the power
to Parliamant: but once the Act is passed, then the
State becomes practically powerless even though the
matter is one with respect to which it has power.
This is rather unsatisfactory’’. Seervai, in line with
several other critics, comments....“it is difficult to
understand the reason for this departure (from its
parent Section 103 of the Government of Tndia Act
1935), for the Article loses its utility if the power of
the State Legislature is permanently taken away....”
(Parenthesis added).

On the other hand, the apprehensions so prophe-
tically voiced by K. Santhanam have turned out to
be true; for, even the Central Legislature finds it
difficult to amend or revise a statute once passed by
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following the procedure laid down in clause (1) of
Article 252. This difficulty stems from the fact that
the consent/comments of the State Legislatures con-
cerned solicited for the proposed amendment either
may not be forthcoming or be so qualified and hedged
around by discordant conditions, that it may not
amount to the ‘consent’ requisite under Clause (1).
The difficulty experienced in revising the Estate Duty
Act, 1953 in its application to ‘agricultural land’, and
the Urban Ceiling Act 1976 are in point. The foll-
owing solutions have, therefore, been suggested
to facilitate the working of the provisions in Article
252 —

Suggestions

(1) Before framing the Bill and soliciting the reso-
lutions/views of the State Legislatures under clause
(1) of the Article, the Inter-State Council should be
consulted.

(2) Clause (2) should be omitted and the power
of the States to amend or repeal the Act passed under
Clause (1) should be restored as under the Government
of India Act, 1935 but subject to a proviso on these
lines :

“Provided that where such an amending or re-
pealing law is made by the Legislature of a State.
such an amending and repealing Law shall not take
effect, unless having been reserved for the consi-
deration of the President, it has received his
assent.”

(3) Any law passed by Parliament in respect of a
matter in List II, by consent and adoption obtained
under Article 252 (1), should not be of perpetual
duration but for a specific term, say, for three years
and subject to periodic review¥and re-enactment,
if necessary, for a term not exceding the original term,
by following the same procedure as specified in Clause
(1) of Article 252.

Q. What is your reaction with regard to the comments/
views and suggestions summarised above in this note?

ANNEXURE

Article 252

(1) If it appears to be Legislatures of two or more States
to be desirable that any of the matters with respect to which
Parliament has no power to make laws for the States except as
provided in Articles 249 and 250 should be regulated in such
States by Parliament by law, and if resolutions to that effect
are passed by all the Houses of the Legislatures of those States,
it shall be lawful for Parliament to pass an Act for regulating
that matter accordingly, and any Act so passed shall apply
to such States and to any other State by which it is adopted
afterwards by resolution passed in that behalf by the House or,
where there are two Houses, by each of the Houses of the
Legislature of that State.

(2) Any Act so passed by Parliament may be amended or
repealed by an Act of Parliament passed or adopted in like
manner but shall not, as respects any State to which it applies,
be amended or repealed by an Act of the Legislature of that State.

Supplementary Questionnaire No. 8

MISCELLANEOUS QUESTIONS REGARDING
VARIOUS ARTICLES OF THE CONSTITUTION
OF INDIA

Q. 1 Can our Constitution be called ‘Federal” not-
withstanding several unitary features not found
in other ‘Federation”?



Q. 2 Which provisions/features of the Constitution in -

Your opinion, are fundamental for the protection
of the ‘independence’ and ensurance of the unity
and integrity of the country?

Q. 3 (i) Are the obligations of the Union and the
States arising expressly or by necessary implication
from Articles 256, 257, 339(2), 354, 355, 356, 357
and 365 of the Constitution reasonable and neces-
sary for preserving the independence, unity and
integrity of the country?

(ii) Is any of these provisions susceptible to easy
misuse? If so, would you suggest any safeguards,
constitutional or extra-constitutional to minimise
their possible misuse?

Q. 4 Criticism has been levelled that over the years
under the colour of a declaration of ‘“National
interest” or “Public interest” purportedly made
under certain Entries in List-I, the Union Parlia-
ment has drained out the content of the linked
Entries in List IT of the Seventh Schedule and thus
%mproper]y encroached upon the State legislative

eld.

Do you agree? If so, can you give any instances
of such encroachments? Do you consider that such
declarations should be of a perpetual nature or for
particular durations subject to periodical review?

Q. 5 (i) Article 263 which appears under the caption
“Coordination between the States”, empowers the
President to set up an Inter-State Council charged
with the duty of:—

‘“(a) enquiring into an advising upon disputes which
may have arisen between States, or

(b) investigating and discussing subjects in which
some of the States have a.common interest: or

(c) making recommendations upon any such sub-
ject and in particular for the better coordination
of policy and action with regard to that subject™.

It further invests the President with power
to define its duties, organisation and procedure.
What are your views/suggestion in regard to the
necessity of setting up an Inter-State Council, its
composition, specific role and authority?

(i) Are the provisions of Article 263 wide enough
to enquire into and advise upon any dispute which
may have arisen between the States, or between a
State or States and/or the Union? In other words,
should an Inter-State Council, step up pursuant to
Article 263, be competent to enquire into and advise
upon a dispute which would otherwise be within
the competence of the Supreme Court by virtue
of Article 1317 Will not in that situation, the fun-
ctions of the Inter-State Council and the Supreme
Court, if it is scized of the suit under Article 131,
overlap and conflict with cach other?

Q. 6 In Keshva Nanda Bharati’s case, the Supreme
Court ruled that Parliament was not competent
‘under the exercise of its amendatory power under
Art. 368 to alter or change the basic features/
structure of the Constitution.
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) What should be the criteria, in your opinion, for
identifying such features? Would you ’categorise
the following as such features:—

(1) Unity and integrity of the Nation.
(2) Sovereign domocratic republican structure.

(3) Federal or quasi-federal feature of the Con-
stitution.

(4) Judicial Review.
(5) Rule of Law.
(6) Supremacy of the Constitution.

(7) The objectives specified in the Preamble to the
Constitution.

(8) Secularism.
(9) Freedom and dignity of the individual.

(10) The concept of social and economic justice—
to build a welfare State.

(11) The principle of free and fair elections.
(12) The principle of separation of powers.
(13) Parliamentary system of Government.

Q. 7 What changes, if any, would you suggest in the
distribution™of legislative powers under the Seventh
Schedule and other provisions of the Constitution?

Q. 8 Generally, can you point out any specific pro-
vision, or defect in the working of the Constitution
which has generated friction between the Union
and the States? What are your suggestions or
solutions for minimising or alleviating such frictions,
if there are any?

Q. 9 What are your views on Article 370 of the Cons-
titution ?

Q. 10 Do you subscribe to the view that Sales Tax
should be abolished, and instead, additional excise
duty be levied by the Union in consultation with the
the States and collected by the States themselves?

Supplementary Questionnaire No, 9

ARTICLE 356

1. In the Constituent Assembly Dr. B. R. Ambedkar
explained that the power given under Art. 356 was a
last resort power, to be exercised very springly
when all other correctives fail. He also indicated some
of these alternatives, which should be tried before
invoking this extraordinary power. He Said :—

« ... share the sentiments that such articles will
never be called into operation and that they remain
a dead letter. If at all they are brought into opera-
tion. I hope the President who is endowed with
these powers will take proper precautions before
actully suspending the administration of the pro-
vinces. 1 hope the first thing he will do would
be to issue a mere warning to a province that has
erred that things were not happening in the way they
were intended to happen in the Constitution. If
that warning fails, the second thing for him to do will
be to order an election allowing the people of the
Province to settle matters by themselves. It is
only when these two remedies fail that he should
resort to this Article”.



How far was the use of Art. 356 by the Janata Govern--
ment in 1977 in accordance with the procedure sug-
gested above by Dr. B.R. Ambedkar? In sthis connec-
tion it may be kept in mind that the power to dissolve
the State Legislative Assembly vests under Art
174 in the Governor, and it can be assumed by the
President only after, and not before, the imposition
of the President’s Rule.

2. In Rajasthan Case, the Supreme Court (per Mr.
Justice P. N. Bhagwati) observed : “....merelv
because the ruling party in a State suffers defeat
in the elections to the Lok Sabha.... by itself
can be no ground for saying that the Government
of the State cannot be carried on in accordance
with the provisions of the Constitution. The federal
structure under our Constitution clearly postulates
that there may be one party in power in the State
and another at the Centre.” Do you agree with this
observation.

In the light of this observation, will it be in accord
with constitutional propriety as distinguished from arid
legality, to use Art 356 for the purpose of dismissing
the Ministry and dissolving the Legislative Assembly
of a State on the sole ground that in Elections to the

Lok Sabha the ruling party in the State has suffered
an overwhelming defest?

3. Two divergent suggestions have been made
before the Commission. One which seeks its support
from the extracted statement of Dr. B. R. Ambedkar,
is that, if a Ministry is defeated in the Assembly and
thereupon resigns and all efforts made by the Governor
to have an alternative Ministry enjoying support of
the Assembly fail, the Governor should not straight-
away report and recommend of imposition of the
President’s Rule but he must try another alternative.
viz., dissolve the Assembly in the exercise of his own
judgement, irrespective of the advice of the defeated
Chief Minister, keeping a care-taker Ministry and

leaving the resolution of political dead-lock to the
electorate.

The contrary suggestion put before the Commission,
is that the Governor should not in the aforesaid
situation dissolve the Assembly on the advice of the
defeated Chief Minister or even in his own discre-
tion, but recommend forthwith, imposition of Presi-
dent’s Rule, leaving it to the President (i.e. the Union
Government), eitherto keep the Assembly in a state
of suspended animation for a period not exceeding
two months or to dissolve it earlier.

What are your comments/views regarding these
divergent suggestions?

4. A suggestion has been made that as a safegnard
against the misuse of the power under'Art. 356 and to
make the control of Parliament over its exercise real
and effective, provisions similar to these contained in
clauses (7) and (8) of Art. 352 should be drafted on
Art. 356, also. What is your reaction and comment
in regard to this suggestion?

5. A suggestion has been made that as a safeguard
against the misuse of the power under Art. 356 and
for making the remedy of judicial review meaningful,
the material facts and grounds, on the basis of which,
President takes action under Art. 356, must be stated
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in the report of the Governor and aiso made an inte-
gral part of the Proclamation issued under Art. 356(1).
It is further suggested that such self-contained report
of the Governor and the Proclamation may first be
laid before the Inter-State Council, and thereafter
together with its advice/comments, they should be laid
by the Union Cabinet before Parliament, not later
than 2 months of the date of the issue of the procla-

mation. What is your comment with regard to this
suggestion?

Additional Questions

1. Can the provisions of Art. 356 be legitimately used
to resolve a ministerial crisis caused by an intra-
party dispute or dissensions, or, for reform of mal-
administration in a State ?

2. Does the last segment of Art. 355 allow some Central
action other than that stipulated under Art. 356.
That is to say, can the Union Government legally
constitute a Commission of Fnquiry against a Stafe
Chief Minister or Minister, on charges of corrup-
tion, nepctism or misuse of power ?

3. Certain academic, legal and political circles read
clause (3) of Art. 356 as specifically requiring that the
Presidential proclamation as to the failure of the
constitutional machinery in a State must be placed
before each House of Parliament for approval/or
ratification within a period of two months. Do you
agree with this interpretation ?

4. In a number of cases, the Proclamation issued under
Art. 356(1) was not placed before Patliament within
the prescribed period of two months. at all. Tt was
avoided in various ways :

() By dissolving the Legislative Assembly of the
State concerned within two months of the im-
position of the President’s Rule. This happened
in the case of West Bengal (1970). Mysore (1971)

.and Gujarat (1974). Similarly, in 1977, the
proclamation dissolving the 9 State Legislative

Assemblies, was never put before the Parlia-
ment,

(iy By rescinding the first proclamation and rejs-
suing the same before the expiry of the period
of two months stipulated in clause (3). This
course was followed in the cases of Orissa (1971)
and Bihar (1972).

If your answer to the preceding question is in the
affirmative, did not the failure to place the procla-
mation before both Houses of Parliament within
the specified period of two months, in the above
instances, amount to contravention or circumven-
tion of the requirement in clause (3) 7

5. If the control of Parliament provided in clause (3)
of Art. 356 was intended to operate as a safeguard
against the arbitrary or improver exercise of the
power, what solution would you suggest to plug the
loopholes or to remove deficiencies in this safeguard,
revealed by the decision of the Supreme Court
in State of Rajasthan Vs. Union of India (AIR 1977
SC 1361) (Please see Annexure-A) ?

6. A suggestion has been made that even within the
Fpresent framework of the Constitution the President
Tcan rightly insist that he will not take any irrever-

sible action (including dissolution of the Assembly)



unless he is assured of majority support for the
measure, not only in the Lok Sabha, but also in the
Rajya Sabha, that in doing so he would not be
acting against any norms oi democralic principles.
Here i would be acting with a view to assure that
his office is not allowed to be used for circumventing
or Dby-passing the coustitutional requirement of
approval by each ilousc of Parliament. What is
your comment in regard to this suggestion ?

7. If you do not agree with the suggestion posed in
the preceding question, what is your comment
with regard to the alternative suggestion propoun-
ded in certain circles that by a constitutional
amendment such a discretion to stop or prevent
misuse of the power under Art. 356 be conierred on
the President ? :

ANNEXURE ‘A’
Abstract from Rajasthan Cuse
“Approval by cither Houase of Pacliamaut befors the expiration
. of two moaths a1s o coastitulional relevance to e life of
Proclamation and the Peoclamation would continuz in (full)
force (and edoct) Lor a pariod of fwo wsains Jd2spue saca dis-
approval.”

(Parenthesis within brackers and emphnasis added).

Suppiementary Questionnaire No. 10

SUPPLEMENTARY QUESTIONNAIRE ON
TAXATION OF AGRICULTURAL INCOMES

1. The subject “Taxes on agricultural income” ii
shown in Entry 46 of Lisi-1-State Lisc of tae Seventh
Schedule to the Coastitution. A view has been
expressed thai ihe Siates have not adequately
exploited thus source of tax assigned to them (o
augment their  revenues.

Ls any direct tax on agricultural incomes being
levied in your state? 1f s0, pleass give wformation
with respect to the foliowing
(a) Since whean it is being levied ?

(b) The tax-base and broad rates of tax ?

(c) Tae yield during the last 5 years (1980-35) agd
as percentage of total tax reveaue ia the
State.

(d) The rebates, concessions, relief, ctc. given from
time to time.

(e) Serious dilficulties, if any, Gawuy experieaced in
the administration of the tax.

(f) Any estimates of tax-evasion which are available.

(g) Any other information relevant with respect
to taxation of agricultural income in your

State.

2. If at present no direct tax on agricultural incomes
is being levied in your State, please inform about

the following :
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() Was it ever levied in some form and then given
up ? If so,

(a) the period during which it was levied;

(b, the level of yield (both amounc and as
percentage ol total tax revenue of the
State), and

(¢) the reasons for giving up the tax ?

(ii) If not levied at any time in your State,

(a) was it ever considered to levy the tax? Y so,
when and the main reasons for not_levying.

.a(b) If levy of ike same has not been conside-
red at all so far, what are the views of the
State Government in regard to it?

3, Are there any other direct taxes on agricultural
sector which are being levied or were levied in your
State ?

i so, broad details of their nature base, yield (also
as percentage of total tax revenue of the State) and
rebates/relief, etc. given with respect to them from
time to ume or reasons for discontinuing them, if
given up.

4, A specitic suggestion has been made that the Con-
stitution be amended for transferring the subject
of ‘Taxation of Agricultural Income’ from the
State List to the Union List and the States should
get the net proceeds of such a tax. Such an amend-
ment would help the States in getting over the re-
sistence they might face should they cousider to
levy agricuitural income-tax, make available of
more revenue to the States, and also ensure a uniform
approach to taxation in this field.

Waat is your reaction to the above proposal? If
you ot do agree, please give reasons ?

3. Should you be favourably inciined to the proposal
stated in  Quesiton 4 above, please comment on the
foliowing :

(1) Whaat should be the exact tax base ?

(ii) Whether the proceeds of the tax shouid become
available to the States in terms of the arrange-
meants uader Article 268 or 269 of the Consti-
tuiion ? (Piease give reasons also).

(ili) Waether in the levying of the tax States should
be consulted (a) 1nitially and (b) also at sub-
sequent stages while varying tax rates, etc ?
If so, what would be the appropriate forum
for such a consultation ?

6. Please give a short note highlighting any other
matter which you might coasider relevant for the
Commission on Centre-State Relations to keep in
view, but not covered by the above Questions.
The note may also mention, inter alia, the facts
with respect to structure of agricultural incomes/
economy in your State and the changes in the same

since 1960,






NOTE : In the “Replies to the Questionnaire®, received from the State
Governments and Political Parties, reproduced in the following pages,
the paragraph numbers correspond to the serial numbers of the
questions containted in the Questionnaire issued by the Commission.






GOVERNMENT OF ANDHRA PRADESH

(a) Replies to the Questionnaire

‘b) Memorandum







Andhra Pradesh

REPLIES TO THE QUESTIONNAIRE

PART I

INTRODUCTORY

1.1 Our country has been described as a Union
of States. It is a federal Constitution. The provisions
of the Constitution as well as the working of the
Constitution has shown that there is a bias towards
concentration of power with the Union.

1.2 The Articles mentioned in the question have
found a place in the Constitution to ensure smooth
administrative relations between the Union and the
States. However, Article 356 has come in for a lot
of criticism. We recommend the abolition of the
Office of Governor as we have found in actual practice
that Governor is a convenient and willing tool in the
hands of the Union Executive to subvert the demo-
cratic process in a State. A review should be made
of the needs or the States which have to shoulder
heavy welfare responsibility and adequate tax resour-
ces should be provided to meet these commitments.
Greater autonomy for States should be welcomed
in national interest. The clause regarding ‘Autonomy’
should not be misconstrued for aggrandisement of
powers. It should be considered as a logical concom-
mitent to discharging welfare responsibilities.

1.3 Territorial as well as Functional decentralisation
is inevetable in a vast and heterogenous country, like
India. There can be no quantitative analysis to arri-
ve at optimum solutions in these matters,

1.4 No. federal Constitution of modern coun-
tries have co-ordinated national and provincial
Governments.

1.5 Our Constitution is basically sound and flexible
enough to meet the challenges of the times. If the
Constitution worked under true spirit and intent,
there may not be occasions for confrontation between
the Union and the States. Recourse to Article 263 will
provide a very healthy way out of all delicate problems
of Union-State relationship. What is required is
mutual consultation and avoidance of mistrust.
Particularly, constitutional amendments of far-rea-
ching character should be done through a consultative
process with State leadership. This will be in keeping
with the tradition of our original Constitution where
Members of the Constituent Assembly were drawn
from the leadership of the States also.

1.6 Tt is absolutely necessary to ensure the unity
and integrity all over the country. The emergency
provisions under Article 352, 353, 355 and 356 take
care of this problem. However, we would like to
reiterate that we do not consider it necessary to rely
on Governors report for proclamation of Emergency
under Article 356. In fact we recommend that the
Office of Governor be abolished.

1.7 Articles 256 and 257 relate to directions by the
Union Executive to the State Governments for com-
pliance of laws made by the Parliament, These Articles
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have rarely been invoked and no controversies arising
out of these provisions have been reported. Article
365 gives a constitutional backing to the President to
secure the implementation of directions. This is
a penal provision and is part and parcel of the
carlier provisions. What is important in all these
matters is that these provisions should not be misused
or worked in a prejudicial manner. There is nothing
inherently wrong with the provisions themselves.

So far as Articles 356 of the Constitution is concern-
ed, it is our considered view that keeping a Legislative
under suspended animation for more than six months
is not advisable.

1.8 Reorganisation of boundaries may become
necessary under public and national interest. Any
alteration of States’ boundaries should be done only
after  consultation with such States after eliciting
the popular views in the affected areas.

PART II
LEGISLATIVE RELATIONS

2.1 The scheme of distribution of Legislative
powers between the Union and the States is inherently
weighed in favour of the Union. The Constitution
has laid down in the Seventh Schedule, the three
Lists, namely, the Union List, the State List and the
Concurrent List. By virtue of Articles 248 and 249,
the Union Parliament is in a position to enhance
its legislative powers beyond the normal scope
contained in the Lists. A judicious scheme of distribu-
tion of powers would vest with the State Legislatures,
unequivocal powers relating to its discharge of
responsibilities. This is absent in our Constitution.
The State List consists of 66 items but some of them
are subject to restriction flowing from the provision
made in respect of them in the Union List and the
Concurrent List. For example, Parliament has been
empowered under Entries 7 and 52, 53 and 54 and
56 of List I (Union List) to legislate in respect of
Industries, mines and minerals and water, which
occur in the State List at Entries 24, 23 and 17
respectively. Similarly, there are Entries in the
Concurrent List such as 20, 22, 23 and 34, which
read with Article 251 circumscribe the power of the
States in regard to Economic and Social Planning,
Trade Unions, Industrial and Labour Disputes,
Trade and Commerce in, and the production, supply
and distribution of essential goods and Price Control.
The phrase ‘public interest’ occuring in Entries
52, 53 and 54 have virtually nullified in practice the
corresponding Entries in the State List. Some of
the important Entries in the Concurrent List of the
Seventh Schedule are

(a) Entry 20, Economic and Social Planning;

(b) Entry 17 (a), Forests; and



(c) Entry 34, Price Control;

(d) Entry 33 (b), Trade and Commerce in, and
production, supply and distribution of food-
stuffs including oil seeds and oils;

(¢) Entry 38, Electricity;

(f) Entry 25, Education including technical
education, medical education and universities,
subject to the provisions of Entries 63, 64,
65 and 66 of List I, Vocational and technical
training of labour ; and

(g) acquisition and requisitioning of property.

Most of these Entries have enlarged the powers of
the Union at the expense of the States. The Andhra
Pradesh State would like to bring to focus two
specific irritants. The Government of Andhra
Pradesh had apprcached the Government of India
for cutting forests to the required extent to lay road
and lay on electric line. One of these instances
related to the Telugu Ganga Project. The Union
Government has treated the State Government as
though it is a private party indulging in denudation
of forests. This has been possible because of the
Central Legislation under Article 317(a) Forests.

Entry 33 of the Concurrent List has been arbitrarily
used by the Union Government to thwart the State
Government’s scheme of supplying rice at Rs. 2
a kilo, to the weaker sections.

2.2 In the first place, it must be ensured that the
Union Parliament should evolve a criteria for legislat-
ing on State Lists. Wherever practicable, prior
consultation with States by the Union should be
imperative whenever Union Legislates on State List.
These safeguards will ensure that the complementary
legislative powers of the Union and the States are
exercised in harmony. As regards Concurrent
Legislation, it must be ensured that terms like ‘public
interest’ and ‘national interest’ are notused as a
cover for encroaching on the States’ domain. Perhaps
Entries like Broadcasting, T.V., etc., may be included
in the Concurrent List,

2.3 Prior consultation with the State Governments
will promote trust and confidence in the States,
when the Union Parliament is legislating in naticnal
and public interest. However, consultation should not
be reduced to formality. The spirit of the Consti-
tution must be observed and Union Legislation on
Concurrent List should be restricted to national
and public interest which cannot be legitimately
discharged by the State Government.

2.4 In a country with differing political parties
at the Union and States, concepts of public and
national interest may connote differently to different
States and the Union. Any legislative measure in
public of national interest will, therefore, be viewed
differently by the constituent States and the Union.
The law to be enforced cannot have a predetermined
life. Like any other legislation, the life of legislation
on these matters also will depend on the exigencies
of national needs. What is important is that there
must be a machinery for prior consultation and an
institutional arrangement for  review. This may
assuage the feelings of those States or the Union which
feel aggrieved.

2.5 The Seventh Schedule which spells out the
jurisdiction of the Union and the States in legislating
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matters must be reviewed, keeping in view the over-
all national requirement. Consistent with national
integrity and unity, equl importance should be given to
development of a nation. The powers and responsi-
bilities should be shared as co-equals.

PART 1II
ROLE OF THE GOVERNOR

3.1 The Political experience of the States where
President’s rule has been imposed under Article
356 has also necessitated a rethinking on the institu-
tion itself. We feel that the office of Governor has
outlived its utility and we recommend the abolition
of the office of Governor.

3.2 We are convinced that the Governor invariably
acts as an agent and tool of the Union. We do not
think any healthy convention can be fostered by
Governor. We recommend the abolition of this post.

3.3 As  mentioned earlier Governor’s Report
under Article 356 (1) to the President has shown an
alarming degree of variations. It is not always that
the recommendation of the Governor was in the
spirit of the Constitution.

We have had instances where the Governors have
preferred minority party leaders to form the Govern-
ment. Whenever the political sitwation in a State
gets confused and the party position in the Legislative
Assembly is not clear, Governor’s role become
important. The functioning of democracy in the
States cannot be left in the hands of the Governor
who is a nominee of the Prime Minister. We recom-
mend the abolition of office of Governor.

The Governors, by and large, accept the advice of
the Council of Ministers for prorogation or dis-
solution of the Legislative Assembly. But we do not
think that there is any need for the office of Governor.

3.4 We are convinced that there has been a gross
misuse of the office of Governor. We do not consider
it necessary to have the institution of Governor.
The question of discretion of Governor in reserving
bills for Presidential assent is irrelevant in the context
of our recommendation to abolish the post of
Governor.

3.5 No, we do not agree with the conclusion of
the Indian Law Institute. What is important in
such matters is not how many Bills have been delayed
but what Bills have been delayed, and in what manner
the President acting on the advice of Union Ministries
revised the intention of the State Legislatures.

3.6 Is the Governor the Constitutional head of
the State or is he an agent of the Union Government ?
Article 153 and 154 do not spell out the exact posi-
tion, and it is widely believed that he does act for the
President and the Union Government. This impression
has gained ground by the actions of the Govenors in
different States at different times. The Constitu-
tional Bench of the Supreme Court unequivocally
held that the Governor, though he is appointed by
the President which means in effect and substance
the Government of India, he is not amenable to
the directions of the Government of India, nor is
he accountable to them for the manner in which he



carries out his functions and duties. He is an inde-
pendent Constitutional office which is not subject
to the control of the Government ol India. Inspite
of this judicial pronouncement by the Supreme
Court in all significant respects the actual practice
bears no relation to the constitutional position.

The white paper on the office of Governor released
by Karnataka Government spells out the grave and
dubious actions and decisions of Governors. The
misdeed of Governor reached the Himalayan Height
when the Governor of Andhra Pradesh dismissed
the Telugu Desam majority party leader and Andhra
Pradesh Chief Minister Sri N. T. Rama Rao on an
alleged suspicion that Sri N. T, Rama Rao had lost
majority support. After this incident the Governor
forfeited whatever little credibility was left in that
office. Andhra Pradesh State is convinced that no
useful purpose is being served by the office of Ggover-
nor which is a relic of the imperial past and the post
should be abolished.

3.7 We recommend the abolition of the office of
Governor. The mode of selection, security of tenure
and other related issues does not therefore deserve
any consideration.

3.8 The Governor need not perform the function
of assessing majority in the House. We recommend
the abolition of the Office of Governor. The question
whether a Chief Minister enjoys a majority or not
can always be tested on the floor of the House like
any other issue coming up for decision and voting.

3.9 It is not always possible for the Legislature
to elect a Chief Minister before passing vote of no-
confidence against the previous Government. In
the event of no political party having absolute majority
and where coalition is also not possible, the only
solution is to dissolve the House. In any case we
do not propose any role for the Governor. We re-
commend the office of Governor be abolished.

3.10 We recommend (he abolition' of the office
of Governor. The question of examining guidelines
to Governor therefore does not arise.

PART 1V

ADMINISTRATIVE RELATIONS

4.1 Articles 256, 257 and 365 are intended to
ensure compliance of Union laws by recalcitrant
States. Article 365 strengthens the hands of the
Union by giving a Constitutional backing to enforce
the Union directions. On no occasion did the State
receive any direction.

4.2 Article 365 is penal provision intended to secure
compliance of the States. If the law of the land is
to be upheld, there is no other alternative. What
is important is the exercise of power under this pro-
vision in good faith and in a bonafide manner.

4.3 Tt is always advisable for the Union to explore
possibilities of securing compliance of Union direc-
tions by persuasion before resorting to the compulsive
penal provisions of the Constitution.

4.4 We have already explained in the answer to
Q. 3.6 that we recommed the abolition in the office
of Governor and given the extreme example of gross
misuse of the Governor’s office.
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4.5 Prolonged President’s Rule will kill democratic
initiative and make permanent solution even more
difficult. Provisions under Clause 4 and 5 require
no change.

4.6 The present arrangements for implementation
of functions like Census and Elections by the State
administration are working satisfactorily. In fact,
these are the two areas where the State administration
have acquitted very creditably in completing the time
schedule operations.

4.7 It is a fact that Union intervention on State
and Concurrent Lists has increased on account of
the creation of a number of central agencies as cited
in the question 4.7. These agencies may have been
created in pursuance of a national policy to ensure
a stable economy and a uniform Economic and Social
balance in the country. There have been criticisms
about the Agricultural Prices Commission and Food
Corporation of India. In Central agencies which
do not include representatives of the State Govern-
ment, there is always a feeling that the Union does
not take the States’ view point into account before
taking decisions.

4.8 In a co-operative federal structure like ours
there is need for interdependence between the State
Government on the one hand and the Union Govern-
ment on the other. The present arrangement by
which the best talent available in the country is har-
nessed and utilised for both Governments is necessary.
The composition of the All India Services and the
facility for national reference at any time will be a
great cementing factor in Union-State relations.
It must be appreciated that once an All India Service
Officer is allotted to a State Cadre, he has to function
under the authority of the State Government which
utilises his services. Especially in disciplinary matters
the State Government must have sufficient control,
Under the present grievances procedure a Member
of All India Service who is suspended by the State
Government has right of appeal to the President.
The appeal is decided by the President on the aid and
advice of the Union Home Ministry. In other words
it is the Union Government which sits in judgemem’;
over the State Government in such matters, We
recommend that the President should be advised by
an independent and autonomous body like the Union
Public Service Commission in such disciplinary
matters.

It is necessary to remember that most of the senior
posts in the Union Ministries are to be occupied by
officers of the All India Services and, in particular
of the 1. A. S., on a deputation basis the ‘period of
deputation’ being fixed. Unfortunately, in the past
this aspect has been lost sight of, if not deliberate]
ignored. If the practice of officers of the State cadre)s,
working in Delhi reverting to the State Government
at the end of the period of their deputation is followed
strictly, it would result in such feeling being avoided
It would also have the additional advantage of more
people woikmg both in the Union Ministries in the
States having the benefits of seeing both sides and
therefore, having a better understanding of the
functioning of the Governments at both these leve]
Such a knowledge cannot but be useful in removins'
any Union-State ‘Irritant’ real or imaginary. ¢



4.9 The experience of the State Government that
the Union Government has so far deployed the Central
Reserve Police and other armed forces in aid of civil
power only, on requisition from the State Govern-
ment. Since the State Governments are not in a
position to maintain a large force permanently which
is very expensive, recourse to forces like the Central
Reserve Police become necessary for the State Govern-
ment.

4.10 In a democracy, media plays an important
role. At present the Government media like Radio
and Television (T. V.) are with the Union. Unlike
some of the western countries where even private
bodies control these media, in India even the State
Government do not have these media under their
control. For a variety of reasons it is felt that the
State Governments also must be permitted to have
their own media or at least a fair share of time in the
Union Government’s Radio and (T. V.) Television
Programmes. In the absence of autonomous corpora-
tions controlling these media, this is a solution
which should be acceptable to all concerned. We
are not unaware that the misuse of these media can
have global repurcussions and could land the country
into strange situations affecting foreign relations.
We recommend that a law be made, or the present
law be amended, to enable State Governments,
wherever feasible, to set up their stations, subject
to such conditions or restrictions as necessary in the
national interests. A statutory body may be set up
to administer this Act so as to inspire in the State
Government the confidence that any restriction
which is imposed in really in the interests of the nation
as a whole.

4.11 There has not been much impact on account
of the deliberations of the Zonal Councils.

4.12 Much of the friction between the Union and
the States in areas not covered by the Planning
bodies could be reduced if the provisions of articlc
263 for setting up an Inter-State Council are utilised.
This article has not been put to any worthwhile use
till now, except in a very peripheral manner. There
are several instances which will be outside the scope
of the Planning process but need to be considered
at the highest level. It will remove much of the
misunderstanding not only beteween the Union and
the States but among States inter se, if this Council,
as envisaged in Article 263, is formed on a firm basis
and also meets regularly, say not less than once or

twice a year.

The State forum could also be taken advantage
of for discussing even items which fall within the
Union List so that even the Central Policies could
be formulated after giving an opportunity to the
States to express their view and simultaneously hear
and understand the reasons of the Union Govern-
ment for any proposed policy. The Inter-State Coun-
cil is really a high-powered body and the consensus
which emerges on various issues discussed in it should
be given the highest consideration and not merely
brushed aside after having gone through the formalities
of holding such meetings. Such a course of consul-
tations and consensus is likely to have results which
are more lasting than discussions held between in-
dividual Ministers or among individual officers.
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PART V
FINANCIAL RELATIONS

5.1 Transfer of resources, from the Centre to the
States, has been taking place through the Finance
Commission,  Planning Commission and others.
Some of these are statutory and others are discre-
tionary transfers. In spite of sizeable transfers, the
States have not become financially stable and in fact
their position has deteriorated. The objectives of
equity and reduction of regional imbalances also
have not been achieved so far.

2. We feel that this situation, even after a suffi-
ciently long period of 34 years, is mainly due
to the spirit in which various Constitutional
measures have been worked and its inherent
federalism allowed to deteriorate into an arbi-
trary unitary system, and not to any inherent
short-comings of the Constitution as such.
Examples of this situation are very well known
and the States have been pointing them out
to various Finance Commissions and in the
meetings of the NDC. Some of them may be
briefly mentioned here.

3. (i) Surcharge on income tax levied in 1962-63 as a
temporary measure, is still being continued,
thus depriving the States of legitimate resources.

(ii) By an amendment of the Income Tax Act in 1959,
the income tax paid by companies was brought
under Corporation Tax which is not divisible
with the States. Thus, a very elastic source of
revenue has been denied to the States.

(iii) Resources collected through CDS,  Bearer
Bonds etc. which flow out of and A kin to
Income Tax, are denied to the States.

(iv) The 3 commodities transferred from State Sales
Tax to Additional Excise Duties under a tax
rental agreement are not being exploited pro-
perly in spite of very strong sentiments of the
States. Further, States are being steam rollered
into transferring 5 more commodities from
sales tax.

(v) Grant in lieu of the abolished tax on railway
passenger fares is being fixed in a cavalier fash-
1on, depriving the States of sizeable resources.

On a number of the above grievances of the States,
the Finance Commission were convipnced of the
validity of the States’ claims, but were constiained to
make any amends because of their Terms of Refe-
rence and the Letter of the Constitution. Unless
the Constitution is worked in the spirir in which it
was framed and the federal polity is restored in its
true sense, the States will continue to the suppli-
cants for resources only and not true and full partners
with the Centre.

5.2 The situation described by the ARC Study Team
on Centre-State Relations, is more true now than
before. The remedy lies in bringing more taxes such
as Corporation Tax, Surcharge on Income tax etc.,
into the divisible pool and also equitable sharing of
some of the non-tax revenues ol the Union [i.e.
(d) and (e) of the alternatives mentioned). ’



5.3 Without adequate transfer of resources and their
equitable distribution among the States, the States
have naturally failed in reducing regional imbalances
in their own respective areas and the disparities among
the States have also increased. This situation created
as a result of the Centre’s own mistaken actions can-
not be cited as a reason for putting more powers in
the hands of the Centre. Symptoms should not be
mistaken for the disease. The remedy lies in restoring
to the States their due status envisaged in the Consti-
tution. Further, statutory transfer of resources
account for about 40 %/ of the total transfers to States.
Over the years, the transfers from the Finance Com-
missions are becoming more equitable. Inspite
of sizeable discretionery transfers by the Centre,
backward States have not been able to advance rela-
tively. It is precisely because of this that we contest
the view that only a strong Centre with elastic re-
sources can reduce regional imbalances.

5.4 We do not agree with view expressed in Q.5.3
above. However, to be in a position to transfer larger
resources to the States for their balanced development,
the Centre should mobilise resources through tax and
non-tax measures, economy in expenditure and only
a reasonable and safe deficit financing as a last resort,

2. We consider that the classification of budgets
into Revenue and Capital is not so material as the
overall picture. The Centre may be having Revenue
Account deficits but its Capital Accounts has always
been a surplus. Further, the deficits on Revenue
Account are not simply because of transfer of re-
sources to the States, but also in a large measure due
to heavy non-plan expenditure (defence, etc) and
encroachment into development sectors which
are best left to the States for planned development.
In view of this, the Centre can avoid a large measure
of delicit financing by recarranging the priorities
between the States and the Centre and economies
in expenditure.

5.5 (a) We have already indicated our views in
this regard in our Memorandum to the Eighth Ti-
nance Commission.

(b) The present formula is acceptable.

(c) Non-plan assistance should be limited to Na-
tural Calamities Relief and a few other items. These
discretionary transfers should be strictly limited.

5.6 We are not in favour of a ‘special federal fund’.
The existing institutions i.e., Finance Commission
and Planning Commission are adequate, provided
these instruments are utilised in the proper spirit.

5.7 The States have not been asking for transfer
of certain taxation powers from the Centre to the
States. The 3 principles of taxation mentioned in the
Questionnaire are unexceptionable. What we are
submitting is that the existing Constitutional pro-
visions should not be nullified through Centre’s
unilateral actions, and a large measure of financial
strength should be injected into the States for per-
forming the tasks assigned to them under the Consti-
tution.

5.8 We agree with this view except for the inclusion
of Sales Tax. The Constitution had ¢lready allocated
various taxes to the Centre and the States on the basis
of sound principles of taxation Sales Tax, which is
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the sheet anchor of States tax revenues and is an instru-
ment of States’ economic policies, should remain
with the States. A Council of Central and State
Finance Ministers excrcising contrcl cver 4 Central
taxes will go a long way in curbing the tendency of
the Centre attribute to itself resources from surcharge
on Income Tax, Bearer Bonds, ctc.

5.9 We do not agree with the view that a permanent
Finance Commission should deal with all resources
transfers. Finance Commiscion and Planning Com-
mission are meant for different purposes and they
should continue to discharge them. A better co-
ordination of their activities, however, is desirable.

5.10 We do not think that transfer of resources
from the Union to the States have so far any direct
bearing on promotion of efficiency and economy
in expenditure and reduction of disparities in public
expenditure,

2. We have always been trying to promote adminis-
trative efficiency and observe economy in expendi-
diture, more so in the context of paucity of resources
due to inadequate transfer of resources from the
Centre.

3. Public expenditure includes all  expenditure
incurred by a Government both under Plan and
Non-plan and also capital and revenue accounts.
Because of the overall inadequacy of resources trans-
ferred and their inequitable distribution among the
States, the disparities in Public Expenditure have
not narrowed down.

5.11 This view reflects only one side of the coin.
Transfer of resources by the Finance Commissions
are made not on the basis of the allegedly inflated
revenue deficit forecaste by States but on the basis
of thorough examination and scrutiny by the Com-
missions on the basis of actuals for the previous
years, firm decisions - taken and implemented by the
Governments etc. Finance Commission also evolve
norms both for receipts and expenditure. To say
that States would first waste funds simply because
the resources are being transferred from the Centre,
is far from the truth. As long as one is a ‘giver’ and
the other is a ‘taker’, some exaggeration in claims
cannot be ruled out. But transfers are made after
a thorough scrutiny of the claims only.

2. Ours being a parliamentary democracy, different
political parties come into power from time to time
on the basis of their manifestos. Perceptions in re-
gard to priorities are bound to differ from party to
party and from one Government to another. What
may appear populist viewed in one context, may not
be perceived in the same manner in a different con-
text. It would be far-fetched to presume that States
waste resources only to earn more from the Finance
Commissions. At the same time any scheme of de-
volutions should provide for encouraging financial
discipline.

5.12 We have made this proposition before the
Sixth and Seventh Commissions. We submitted
to the Eighth Commission also that the approach of the
Sevgnth Commission, in this regard should be conti-
nued.

5.13 We fully agree with the views expressed by the
Seventh Finance Commission.



5.14 Even though the two examples given in the
questionnaire ~appear as non-tax revenues in the
Central budget, in essence they are not so.

2. Special Bearer Bonds Scheme was envisaged to
mop up at least part of the black money circulating
in the economy. The proceeds of the bearer bonds
were primarily from the concealed incomes. Had
the Government of India’s tax collection machinery
been more efficient, these incomes would have been
subject to Income Tax and the net proceeds shared
with the States. Hence we feel that the receipts from
this scheme should have been shared with the States.

3. As regards administered prices of petroleum
products, coal, iron, etc., being raised instead of
excise duties on these items being increased, every
one knows that this is only a stratagem employed
by the Centre to deprive the States of their due share

in resources.

4. Surcharge on Income Tax, Compulsory Deposit
Scheme, etc., also come under this category of re-
sources denied to the States.

5.15 No, they are not satisfactory and there is scope
for improvement specially under market borrowings,

9. During the First Plan period, the share of States
in the total market borrowings was 76% and came
down to 63% in the Third Plan. It deteriorated there-
after and stood at 23% in the Sixth Plan period.
Since the plan outlays of States and Centre are almost
equal, there is every justification for the States’ share
being increased to at least 509 of the total market

borrowings.

516 Because of the inadequate transfer of re-
sources on the one hand and the ever incerasing bur-
dens of committed expenditure, D.A. and pay in-
creases to Government employees and teachers rising
aspirations of the people, compulsions to undertake
larger plan outlays etc., on the other, have resulted in
larger deficits in State Budgets. This dis-equilibrium
has to be remedied through larger transfer of re-
sources on a permanent basis. Instead of this, the
transfer of resources as a percentage of Centre’s
revenucs has been steadily declining. Itis this situa-
tion which requires urgent remedial measures,

5.17 A periodical review of the States’ indebted-
ness (mainly to the Centre) and the measures sugges-
ted by the Sixth and Seventh Commissions, are only
fire fighting exercises and do not touch the root causes.

7. We suggested to the Eighth Finance Commission

that

(a) Loans and advances from the Central Govern-
ment consolidated by the Seventh Finance
Commission as well as those not consolidated,
and outstanding as on 31-3-1984 may be written
off. This will give a considerable relief to the
capital account as well as revenue account.

(b) Loans and advances from the Central Govern-
ment advanced doring 1979-84 and expected
to be outstanding as on 31-3-1984 but exclu-
ding special loans for clqaring over-drafts
may be consolidated and given a repayment
period of 30 years for the entire amount.

(c) Plan and non-plan assistance from the Central
Government expected to be given after 31-3-
1984 may be given in the shape of 509, grants
and 50% loans in view of the fact that even
the outlays on irrigation and power projects
and such other capital assets are not turning

out to be productive in terms of finances of
the State Government.

(d) The States’ share of net small savings collec-
tions may be given as loans in perpetuity.

5.18 After nationalisation of major institutions of
finance and the commercial banks, the questions of
State’s capacity does not arise; and the States never
had any freedom, since these questions were always
decided by the R.B.I. What we would like to see isa
more reasonable vertical division of these drawings
on private savings and their equitable distribution
among the States.

5.19 We do not think the Centre is justified in char-
ging a higher rate of interest from the States than
what they were paying to the foreign creditors.

2. Some States are cornering a major portion of
the “assistance for externally aided projects” for
various reasons. It should be possible in devise a
formula, outside the Gadgil formula, to compen-
sate those States who could not avail of the assistance
for externally aided projects.

590 No. Reserve Bank of India only fixes the total
borrowing limits for the country as a whol¢ for any
year, based on its assessment of the economy, market
conditions etc. It is the Central Government which
is fixing the limits of individual States and the Cen-
tre. We have been urging the Planning Commission
to evolve certain objective criteria for this purpose
also to be approved by the N.D.C. But this has not
been done so far. A loan council will only be dupli-
cation of the existing machinery and will not serve

any purpose.

521 Doubling or trebling of the Ways and Means
limits are not going to rectify the basic imbalance
in the States’ resources position,  which results in
overdrafts year after year. What is required is streng-
thening of the States’ resources structure signi-
ficantly. After this is achieved the States should be
able to manage their finance prudently and without
getting into overdrafts. Unless the resources based
of States is widened and strengthened, no amount
of tinkering with it by way of enhancing the “limits”™
etc. will help.

522 No. The Seventh Finance Commission had
stated that : “in the matter of additional resource
mobilisation the States as a whole have not lagged
behind the Central Government and the performance
of the States has been on the whole creditable.”

(Chapter 9, Para 11)
However, there is always scope for improvements

and further exploitation, especially in the rural sector
of the economy.

5.23 We fully agree with the view expressed regard
ing the Centre. The Centre is obviously aware of
these short-comings and is taking remedial measures.

5.24 Yes, we think so.



5.25 We feel that although 34 years have passed since
the framing of the Constitution the Government
of India has, with the exception of two measures,
not taken any action to exploit the levies visualised
under Article 269. Even out of these two, the tax on
Railway Passenger Fares was abolished long ago
and only the Estate Duty remains in operation. The
Centre should take urgent and appropriate measures
under Article 269 to augment the resources of the
State.

5.26 All States have been representing this issue be-
fore the various Finance Commissions. Our Govern-
ment’s views may be seen in our Memorandum
submitted to the Eighth Finance Commission . We
are of the view that the Central Government has been
extremely remiss in this regard by limiting the annual
grant to Rs. 23 crores, whereas it could be as high
as Rs. 125 crores on a conservative estimate. in this
connection, reference is also invited to Chapter 7
of the Report of the Seventh Finance Commission.

5.27 This grievance does not appear to have any
substance. The budgets of Union Territories (Plan
and Non-plan) are approved by the Ministry of
Finance and fully financed by the Centre. Hence there
is no question of depriving them of their share in
the buoyancy in Central taxes.

5.28 Our views on this question were clearly spelt
out in our Memorandum to the Eighth Finance
Commission. The State Government has every inte-
rest in seeing that the amounts are efficiently utilised
for the purpose for which they are meant. The finan-
cial procedures and evaluation methods applicable
to all other expenditure, are employed for this ex-
penditure also.

5.29 We consider that the creation of N.L.C., N.C.C.
and N.E.C. is not necessary and they will serve no
useful purpose.

5.30 We do not agree. Who collects the funds
(or has a right to them) and on which people they
are spent are very important for us. We do not want
our State Government to be reduced to a non-en-
tity We are equal partners with the Centre in our
great endeavour for economic and social progress
of our country. We do not welcome the idea of being
a mere spending agency, directed and controlled by
somebody else. Our Government represents our
people and we have to be fully capable of discharging
our responsibilities to them. in this connection the
following extract from our Memorandum to the
Seventh Finance Commission is relevant :

“Our submission is that revenues are not the crux
of the matter in some of these issues. Just as man
does not live by bread alone, state do not exist
by revenues alone. It is not the power to spend
that is the sine gua non of a State. This power is
enjoyed by several bodies by a process of delegation
or devolution. The crucial test of the State even of
its pale version in a federal structure, is the power
to tax. If this power of the field in which it can be
exercised is so abridged as to be of little residual
significance, the very nature of the State will under-
go a change and consequently a basic alteration
in the Centre-State balance in our federal structure
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would have taken place. We are aware of the many
arguments for centralisation of the powers for taxa-
tion in a federal structure together with decentra-
lisation of functions and the matching of the two
through a process of devolution. But in this matter
as in many others a stage comes when "quantitative
change becomes a qualitative change and we would
submit that the reduction of the sphere of taxation
of the State to only income-tax from agriculture
would be such a state.”

5.31 (a) We agree, Yes.

(b) We consider this criticism is not justified. Atten-
tion is drawn to the reply to Q. 5.11.

(c) We do not think that a permanent National
Expenditure Commission will serve any useful pur-
pose, besides creating a few more jobs and adding
to the existing infructuous expenditure.

5.32 There are no problems in this regard.

5.33 Audit reports contain evaluation audit also in
the sense that different sectors are covered through
a review of schemes.

5.34 Yes, we think so.

5.35 Yes, Even if there are some gaps, they are
covered in the process of PAC’s thorough discussions
on the audit Reports.

5.36 Expenditure control through exchequer control
can be and is exercised by the concerned State or
Central Government only and this procedure is
correct. C.A.G. has accounting and auditing functions
and thley should not be confused with expenditure
control.

3.37 Yes, definitely.

3.38 We do not think that an Expenditure Commis-
sion 1s required. The existing statutory and legislative
bodies are adequate for the purpose.

5.39 The scope of the question apparently covers
need for detailed approvals at the level of Government
of India for schemes fully or partially funded by
them. While it is entirely correct that adequate moni-
tory arrangements should be evolved, there is no
need for the Centre to approve the minutes details
of the projects. Since the States have adequate ap-
paratus for formulating and approving the schemes,
Centre may with advantage limit itself to issuing
broad guidelines. Detailed approvals lead only to
delays.

As regards Centrally Sponsored Schemes once the
broad details of the scheme are finalised by the con-
cerned Ministry the details framing of the scheme
should be left to the State Government concerned
where the local conditions may vary. There is consi-
derable delay at present in getting sanctions from the
concerned Ministries for these schemes. As in the
case of State Plan Schemes there is a similar difficulty
in furnishing audited figures of expenditure for
Centrally Sponsored Schemes. The Central Govern-
ment should not insist on furnishing of audited
figures of expenditure.



PART VI
ECONOMIC AND SOCIAL PLANNING

6.1 Eventhough ‘‘economic and social planning”
is an entry in the concurrent list of Seventh Schedule
of the Constitution, this also covers a large variety
of activities which legitimately fall in the States
sphere. As this entry is important for the develop-
ment of national economy, it has contributed more
than any other single entry, to the erosion of fede-
ralism and to the disturbance of the equilibrium
between the Union and States. People’s participation
in the political process has increased enormously
over the years and being very close to the people,
the State Governments have to the very sensitive
to the aspirations of the people. But there is in-
adequate participation of the States in the entire plan-
ning process. The Union has been getting involved
increasingly in programmes which are within the
domain of the State Governments. There have been,
therefore, persistent complaints against the process
of planning and decision taking at the Union level.
The Planning Commission which came into existence,
not through the Constitution but through an execu-
tive decision, is the all important body which formu-
lates the national as well as the State level plans to
conform to the overall objectives of the national
plan. The Centrally Sponsored Schemes are con-
ceived and formulated in detail by the concerned
Union Ministries and the States are left with the task
of execution only. Most of the schemes like soil and
water conservation, minor fishing ports, DPAP,
etc. are in the areas of States’ constitutional respon-
sibilities but are encroached upon by the Central
Ministries. After several attempts through the NDC
for reducing the expenditure on Centrally Sponsored
Schemes, the NDC decided in 1968 that the expen-
diture of these Centrally Sponsored Schemes, should
be limited to 1/6th of the total Central Assistance
to States. Even this directive has been ignored in
practice. Therefore, we feel that the Study Group
of A.R.C. was right in its observations.

The remedial measures, therefore, lie in promoting
initiative in the States and secure involvement of the
States in the planning process. The national planning
process should be witalised as a conjoint and co-
operative effort of the Union and the States. This
can be achieved by the establishment through a consti-
tutional provision of the National Planning Develop-
ment Council with the Prime Minister as the Chairman
and Chief Ministers as the Members. The Planning
Commission will be a technical are to be controlled
and directed by the NPDC.

Broadly speaking, the functions of the proposed
National Planning and Development Council could
be :

(a) formulate the guidelines for economic and
Social Planning to be undertaken by the Union
and States in their respective spheres.

(b) consider and approve the Five Year Plans from
time to time.

(c) mobilise the efforts and resources of the na-
tion in support of the Five Year Plan.

(d) formulate and approve the principles governing
allocation of plan resources between the public
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sector and the private sector, between the
Union and the State and among the States.

(e) review from time to time the implementation
of Five Year Plans.

(f) review the progress towards balanced deve-
lopment of all the States and to recommend
appropriate measures for achieving this ob-
jective as soon as possible.

(g) consider and advise on all important policies
that have a bearing on the economic and social.

(h) identify major projects in crucial sectors like
irrigation involving large outlays with a view
to ensuring liberal funding by the Centre to
supplement State’s resource. (This flexible
approach for larger irrigation projects is re-
quired to ensure full utilisation of river waters
at the same time not imposing undue burden
on the State’s resources). and

(i) in particular decide on allocation as between
Union and the States, of the market borrowings,
the external finances, discretionary transfers
and advise on all taxation measures that effect
both the Centre and the States.

6:2 As stated earlier, we conceive of a body esta-
blished through a constitutional provision with larger
involvement and of greater power than the existing

N. D. Council and call it NPDC which is also to be re-
presentative both of the Union and States. The Plann-
ing Commission is envisaged to advise and assist the
NPDC in its planning, process and functioning
wholly, under the control and direction of NPDC
instead of under the direction and control of the
Union Government as hitherto. Indeed, Planning
Commission would cease to have independent exis-
tence. It would only be technical arm and secretariat
of NPDC. NPDC may remit specific matters to
ad hoc or standing sub-committees constituted with
the membership of NPDC itself. It may be noted that
the NPDC is deliberately structured to be different
from the Inter-State Council envisaged in Article
263.

6.3 The Planning Commission over the years has
acquired a strategic position and has been weilding
considerable power over the States in economic and
financial matters. Since latter half of 60s there have
been complaints about the working of Planning
Commission, the process of planning and the manner
of decision making on important economic matters
of interest to States in general. The Planning Com-
mission was originally envisaged to be an expert body
which can command the confidence and respect of
entire nation the Union and the States alike. Pre-
viously all acknowledged experts in the field were
at the helm of it. The manner in which its mem-
bers have been changed in recent past has reduced
its credibility as a truely national institution of com-
petence. Though national consensus is an essential
desideratum for success of plan, the Planning Com-
mission does not always view itself as a body answer-
able equally both to the Union and States. Its tone,
superiority complex, rigid procedures, dictatorial atti-
tude have given rise to resentment among the State
Governments who have over the years developed
their own competence and expertise and have become



increasingly assertive of their constitutional position.
Some have come to think that it has become an instru-
ment at Union Level to thwart the State programmes
and policies. The Planning Commission has come to

usurp some of the functions relating to financial -

devolution which properly belonged to Finance Com-
mission in terms of Constitution. There has been lack
of understanding and consultation between Planning
Commission and State Governments and some eco-
nomists observed that under the present system of
planning the States tend to lose their initiative, fail
in fulfilling the role set for them by the founding
fathers of the Constitution—some suggesting even
redefining the roles of Union and States in regard
to economic Planning reorienting the existing insti-
tutions,

The present composition and procedure of Plan-
ning Commission provide for arithmetical exercises
and to some extent imposing priorities/Schemes
through the machanism of M.N.P. earmarked outlays
and centrally sponsored Schemes. The Secretariat
of N.P.D.C. should take on its rolls officials from the
State Government who have had technical background
and practical experience in matters relating to the
development activities in the States so that the N.P,
D.C. can advise the States better.

6.4 This is already covered.
6.5 This is already covered.
6.6 This is already covered.

6.7 At present, Central assistance is being given on
the basis of 309, grant and 709, loan, the loan being
repayable in 15 years. In view of increasing Central
assistance to the States and the above pattern of
assistance, the debt burden of the States has been
going up, the effect of which is to reduce the quantum
of resources actually available to the States for deve-
lopmental purposes. Recognising this fact, assess-
ment of the non-plan capital gap has also been in-
cluded in the terms of reference of the Sixth, Seventh
and Eighth Finance Commissions. Tt will be much
better to prevent the problem from arising by in-
creasing the grant component of the Central Assis-
tance rather than creating it by attaching unrealistic
conditions and then referring it for review by a body
like the Finance Commission. Even from the point
of view of the schemes included in the Plan, it would
be evident that 709 of Plan investments cannot be
said to be capable of generating resources for repay-
ment thus justifying the 709 loan component. The
grant component should therefore be increased to

50%.

Simultaneously, the terms of repayment of the
loan component sh-ull bz moJde much softer than
they arc at pres-nt. The loan component should con-
sist of half ordinary loans as at present and . half
soft loans the repayment periodof which could for
instance be 50 years and a reasonably low interest
rate on the lines of I.D.A. loans to the Centre.
It might superficially appear that this will : ffect the
resources position of the Central Government, but
it'can easily be seen that in the ultimate analysis this
wouid not be correct. To the extent repayment condi-
tioas are onerous and the States have an obligation
to pay interest and repay the original the resources
of the States for their Plans will be less which would

9—288/87
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mean the Central assistance for a given Plan outlwy
would have to be more. By making the terms more
generous the States” resources will be released for
financing the Plan and to that extent the need for
Central Assistance will go down. But achieving
this ultimate purpose, by makine the terms of Central
assistance more liberal, improves the States’ own
resources position and to that extent strengthens
their financial autonomy.

The present pattern of release of Central assistance
by the Ministry of Finance is all right and no change
is called for in the present pattern.

The present distribution of Central assistance among
the States based on the Gadgil Formula, which was
evolved after a great deal of deliberation and as a
result of consensus among States, has worked well
in a field so complicated and so diverse. However,
this formula and pattern of releases could continue
only till such time the NPDC ecvolves new criteria
on a comprehensive basis covering external finance,
borrowing, other discretionary transfers etc.

6.8 It is seen that statutory transfers accounts
for 407, while discretionary transfers 609 of total
transfers. It is this proponderance of discretionary
transfers (which are mostly in the form of loans)
that negated the princip'e of viability of State Unit
and made States vulnerable in their relations with
the. Union Government.

Once the Plan is approved, the quantum of assis-
tance to each State from out of the total set aside
for States in the Five Year Plan is determined
mostly on the basis of the population as per modified
Gadgil Formula. But the States under the constitu-
tion have a much larger developmental sphere than
the union and being in immediat~ touch with the
people they are sensitized to the stirrings at the grass
roots. Yet they play no merringful rcle in
Planning process. The concentration at the Union
level of decision making in economic matters in
general and planning, in particular field to provide
the requisite challenge to bring out the needed res-
ponse from the States.

Secondly the quantum of resources set aside in the
national plan for assistance to State Plans which
affects the size of the State Plan is settled by the
Union Finance Ministry and allotted to the Planning
Commission. There is no known objective basis
behind the decision of Finance Ministry.

Thirdly with regard to Centrally Sponsored Scheme
States share is shown in State Plans though both
Central and Centrally Sponsore Schemes are con-
ceived and planned in detail by the Union Ministries
only and the task left for the State is execution.
Most of these schemes, as already stated, fall in the
areas of States’ constitutional responsibility.

The additionality given through the external
assistance operates in favour of stronger States only
besides the allocation of market borrowing and the
investments through institutional finances,

We would therefore suggest that the transfer of
resources outside the purview of Finance Commis-
sion should be the sole responsibility of the N.P.D,
Commission whose "constitution we propose,

6.9 This is already covered.



6.10 It is very much true that State Plans are
distorted by large number of Centrally Sponsored
Schemes. These schemes are conceived and planned
in detail by the Union Ministries and not by the State
Government. The only action called for is to provide
for State’s share in the State Plan and the task is to
execute the schemes, most of which are in areas of
State’s constitutional responsibility. Given the com-
plex system of the C. S. S., M. N. P. and earmarked
outlays the States havz very little menoeuverzbility to
determine their own priorities. Further over the years
there have been several changes in these schemes—
some schemes transferring to State, some being added.
There were therefore several attempts through N.D.C.
to reduce the expenditure on a number of such schemes
whereupon in 1968 the N. D. C. cleared that the ex-
penditure on these be limited to 1/6 or 1/7 of total
assistance of State Plans which is ignored. TFurther
attempts also yielded no results.

6.11 The existing, monitoring and evaluation
machinery in the Planning Commission is of very
little help to the State Governments. There is need

for development of monitoring and evaluation techni- |

ques relevant to the nature of the activities in the
State Government. Such a technical expertise and
guidance by the Planning Commission in the field
monitoring & evaluation will be of use to the State
Governments also. he State Governments will
naturally avail of guidance and expertise if they are
worthwhile. Perhaps monitoring and evaluation
techniques will have to be designed to suit different
sectors and indeed different departments within the
State should be encouraged to build their own
monitoring and evaluation systzms. Trying to centra-
lise monitoring and evaluation has not helped in the
past.

6.12 This is already covered.

6.13 The basic problem in regard to the Planning
Boards in the State Government is that their effective-
ness is very limited si~ce the frame available in deter-
minirg plan priorities within the State Government
is very marginal given the pattern of approval of the
State Plans by the Central Government, Further, the
relationship between the State Planning Boards and
the Planning Commission of India is not at all defined.
It may be batter to leave each State Government to
decide about the type of Planning Boards that thev
would like to build up. Prescribing the compositior.
and functions of boards on a uniform pattern will
not be desirable.

PART VII
MISCELLANEOUS
Tndustries

7.1 The constitution makers wanted Union of
Tndia to limit their control to specific industries and
leave the rest to the State Government. However,
Industries Development Regulation Act 1951 lists
out various Industries which are brought under the
purview of the Act and which gives complete powers
to the Central and its agencies to control and regulate
the dsvelopment of industries. In actual practice,
unless an industry gets the clearance under the IDR
Act or is exempted from the purview of the Act by
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virtue of the Industrial size limit specified it will not
be possible for the industries to come up. This has
affected promotion and development of industries
in the State.

7.2 (i) All industries except those connected with
the Defence or National Security or war effort should
be allowed to be regulated by the State Governments.

(i) A large number of industries particularly in
the consumer field and light industries will automati-
cally get excluded from the purview of the control
exercised by the Industries Development and Regula-
tion Act.

7.3 The Planning Commission can recommend
to the National Development Council in each plan
period the broad indications of the level to which
production can be increased in the different industries
and what could be the pattern of specious distribu-
tion with reference. to demand, transport capability
etc., when these guidelines are adopted by the National
Development Council each State Government could
decide on the number of industries that can be en-
couraged in the State and what type of encouragement
could be given. The normal rules relating to pollu-
tion etc. would be observed by the State Government
as they are much interested in these as the Central
Agencies. The applications for capital goods im-
ports and the raw material from these industries
will be dealt with as per the normal rules in force at
each point of time.

7.4 The list relating to the import of machinery or
raw material for small scale industries should be
announced by the Govt. of India from time to time.
When once that is done all efforts towards the deve-
lopmental of small industries should be left to the
State Govt. Liberal provisions regarding institu-
tional finance to small Industries will greatly boosted
by encouraging small local banks to be established,
which would help in mobilising savings and channe-
lising it to industria' investment,

7.5 The States which already have the developed
base of industries and enterpreneurship have been
able to get better share of the finances available
through the Central Financing Institutions. There
is need for the Central Financing Institutions to lay
greater emphasis in the promotional aspects in so
for as industrial backward states are concerned
particularly having regard to availability of natural
resources.

7.6 & 7.7 Itis necessary that the location of Central
Sector Public Enterprises—like—Steel Plants of Defe-
nce Establishments—shou'd be decided with reference
to techno economic, considerations and the approval
of location should be a matter that should be de-
cided by the National Development Council. The
National Development Council may not be able to
discharge this function by itself but it is "possible
that the National Development Council should set
up some arrangements which would enable proper
rationable decisions to be taken on this issue.

7.8 Thel incentive policy has by and large worke”
well. However, unless the concept of backward
area is limited to block or Taluk level the impact
of incentive policy is very limited at present,



Trade and Commerce

8.1 Any matter affecting Centre and States or
one or more States require a proper consultative
machinery and furom. We feel that Inter-State
Council contemplated under Article 263 of the
Constitution would be an effective machinery for
resolving the disputes to a considerable extent. In
a growing economy there is always need for adjust-
ment between States and as between State and Centre.
Appointment of an authority is not likely to solve
the problem by itself. What is really required is the
appreciation of the genuine problems of the States
and the traders, and practical solutions will have to
be found as and when problems arise.

Agriculture

9.1 We would agree with the stand taken by the
Study Team of the Administrative Reforms Commis-
sion on Centre-State Relations (1967).

9.2 We agree with the stand that Central and
Centrally sponsored schemes being implemented
through the State agency should ultimately form
part of the State Sector and that their number should
be kept to a min‘mum. However in practice this
is not happening. At the time of approval of State
Annual Plan and Five Year Plan the Planning Com-
mission is obviously approving a lower provision
keeping in view the desire of Government of India
.to have more and more Centrally sponsored schemes.

This is not a desirable practice.

9.3 The role of the State Governments in the
formulation of Central and Centrally sponsored
sectors of the agricultural plan is only nominal and
the suggestions of the State Government in effecting
adjustments in the working of the Central and Centrally
sponsored schemes are also mnot given the due
weight they deserve. The Central Government should
have a dialogue with State Government before for-
" mulating any Central or Centrally sponsored scheme
and it should also have annual review meeting wherein
the State Government’s view should be kept in view
in making necessary adjustments,

9.4 Confining to fixation of minimum prices and
provision of inputs we are to state that the Govern-
ment of India is observing only a formality in con-
sulting the State Government in the fixation of
minimum or fair prices for agricuitural items. The
State Government’s views are called for by the Agri-
cultural Prices Commission through a questionnaire
and the Government of India calls for the remarks
of the State Government before accepting the re-
commendations of the APC. Instead of resorting
to the paper correspondence it is desirable for the
APC to convene a meeting of all Secretaries of State
Governments before finalising their recommenda-
tions. The Government of India should also convene
a meeting of all the Chief Ministers before finalising
their decisions in fixation of prices.

In regard to the provision of strategic inputs, the
Government of India allots the fertilisers to State
Government. The State Government has no control
over the distribution of fertilisers by the manufactures
through private dealers and co-operatives. Once
the Government of India allots certain quantity
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to a State from a particular manufacturer, the manu-
facturer is at liberty to allocate it between private
dealers and co-operatives. Since the State Govern-
ment would be nterested in encouraging the dis-

“tribution of fertilisers through co-operative sector,

the State Governmentimust have power to distribute
the fertilisers given to a State between co-operatives,
Agro-Industries and private dealers instead of vesting
this power with manufacturers.

9.5 There are no particular problems in regard
to agricultural research. So far as NABARD is
concerned it is acting more like a wing of Govern-
ment of India rather than a national autonomous
body helping agricultural and rural development. This
is clear from the fact that they have not been hopeful
at all in assisting the MARKFED of this State in
getting cash credit limits even against the Government
guarantee from the State Co-operative Bank for
undertaking stabilisation operations in cotton and
groundnut.

Food and Civil Supplies

10.1 The present arrangements for Centre-State
consultations are inadequte and ‘does not help the
State Government to discharge their responsibilities
in a satisfactory manner.

10.2 Yes. Periodical review is absolutely necessary.
(A consolidated note on the above two questions
is submitted below). .

The Essential Commodities Act is issued by the
Government of India and any order issued by the
State Government under Section 3 of the Act can
only be with the prior concurrence of the Govern-
ment of India even though it is the State Government
that alone is in a position to implement the provisions
of this Central Act.

The Rice Mill Levy Order (Andhra Pradesh Rice
Procurement (Levy) Order 1984) has been issued
under .the Essential Commodities Act. According
to this order every  mill which manufactures rice
has to deliver 507; as levy at the procurement prices
to the Government agency viz. the Food Corporation
of India. In 1974 the A. P. State Civil Supplies
Corporation Ltd. came into existence and it was
also made a State agency for procuring rice under
mill levy. Though the A. P. State Civil Supplies
Corporation Ltd. continued to be the procuring
agency in the mill levy order, the procurement for
Central Pool was only being done through the Food
Corporation of India which is a Central agency.

Because of heavy commitment on the part of the
State Government to supply rice to the vulnerable
sections at Rs. 2/- per K. G. the State Govt. wanted
to the supplement the needs of the Public Distribution
system through procurement by the A.P. State Civil
Supplies Corporation Ltd. also as the quantities
that we have been getting from the Food Corpora-
tion of India are not sufficient to meet the entire
demand of the public distribution system. However,
though the Government of India have concurred in
our proposal to have the A. P. State Civil Supplies
Corporation Ltd. as another procurement agcincy
in the levy order, they have, called upon us not to do
any procurement through the A. P. State Civil Supplies



Corporation Ltd., and have mentioned that there
should be only one agency for procuring rice i. e.
Food Corporation of India.

In view of the need to procure more rice, the State
Government proposed to increase the levy percentage
in 1983-84 from 509% to 62.2/3%. However, the
Government of India have not concurred in this
and desired that the existing percentage of 50 should
be continued. The State Government have also in
order to maintain the price of rice at reasonable
levels, proposed a clause in the Mill Levy Order to
enable the Government to fix reasonable prices for
purchase of levy-free stocks available with the millers
by the State agencies. The Government of India
have however turned down this proposal also and
informed the State Government that there should
not be any control over the prices of the levy-free
stocks held by the millers.

The follwoing prices were suggested for paddy by
the State Government for the crop year 1984-85;

Common . . Rs. 160/- per quintal
Fine . . Rs. 167/- per quintal
Superfine . Rs. 177/~ per quintal
The Government of India fixed only the following
prices :
Common . . Rs. 137/- per quintal
Fine . . Rs. 141/- per quintal

Superfine . . Rs, 145/- per quintal

Even though the Agricultural Prices Commission
had recommended to the Government of India to
fix paddy prices at higher levels for the Southern
States, the Government of India did not take into
consideration the recommendation of the Agricultural
Prices Commission but have just fixed support prices
uniformly throughout the country.

When the Government of Andhra Pradesh pro-
posed a payment of Rs. 10 per quintal over and above
the support prices for paddy by the Rice Milling
Industry and the Co-operatives (and not even by the
State Government itself), the Government of India
instructed that price over and above the support
prices should not be paid by the State Government
or even arranged to be paid by the Millers and Co-
operatives. The Government of India desired the
orders in which the millers have been requested to
pay Rs. 10/- per quintal over and above the support
prices be withdrawn with the result that the State
Government had no alternative left except to follow
the instructions given by the Government of India,
though the State Government wanted to help the
farmers by arranging purchases of paddy at a little
more than support prices announced by the Govern-
ment of India through the Rice Milling Industry
and Co-operatives. Such restrictions go against
the interests of the farmers of the Andhra Pradesh
who grow paddy under extremely adverse agro-climatic
conditions and whose prices for Kharif paddy,
their main production never average the support
prices announced by the Government of India.

The Government of India have fixed support
prices for coarse grains but have not been undertaking
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price support operations through Food Corporation
of India.

For the open market operations of price to be made
through A. P. State Civil Supplies Corporation
Limited, the Reserve Bank of India will not provide
cash credit accommodation unless it is cleared by
the Government of India. For release of cash credit
accommodation, even for open market purchases for
the public distribution system (not procured parallel
to Food Corporation of India) the R:serve Bank of
India insist on clearance from the Goverament of
India.

The requirement of the State Government is about
1.75 lakh tonnes of rice per month, in view of the ra-
tionalisation of distribution. Despite repeated offers
by us to procure more, give more to the Central Pool
for Ceniré’s own retention and draw more also for
our use, the Government of India have only been
making 80,000 tonnes of rice per month and the rc-
maining 9,53,000 tonnes have to be bought from the
mills at negotiated prices from levy-free stocks and
not at procurement prices in view of Government
of India’s direction that no agency other than the Food
Corporation of India should procure rice. Recently,
the Government of India have been taking the stand
that higher levels of procurement are unhealthy, even
though there is dire need to build up buffer rice stocks
in. the country and rice is just not available in the in-
ternational markets, unlike wheat, whatever may be
the price of Government of India is prepared to pay
for the foreign rice.

The Government of India have not been able to
allot palmolien oil to meet our minimum requirements.
In order to ensure availability of groundnut oil in the
open market and also with a view to making availa-
ble groundnut oil to the consumers at reasonable
prices. We approached the Government of India for
giving concurrence for a levy order on groundnut
oil so that the State could procure groundnut oil and
supply to the vulnerable sections at reasonable prices
and to regulate movement of levy free groundnut
oil as in the case of rice. However, the Government
of India did not permit a levy on groundnut and
groundnut oil on the ground that Andhra Pradesh is
a deficit State in groundnut production.

Solutions

1. The Government of India may permit the State
Government to carry out any amendments in Control
Orders issued under the Essential Commodities Act
in the interests of ensuring fair and equitable dis-
tribution of essential commodities in Andhra Pradesh
without reference to Government of India for con-
currence. However, the Government of Andhra
Pradesh will keep the Government of India informed
of the amendments cairied out in the control orders
under the Essentail Commodities Act.

2. The State Government may be delegated with
the powers to have its own agency besides Central
Government’s agency for procurement of rice.

3. The State Government may be delegated with
the powers to fix the prices-of levy-free rice also with
a view to controlling the prices in the open market,
and also for sale to the Andhra Pradesh State Civil
Supplies Corporation Limited, of course keeping in



view the cost of production by the millers, less, if any,
sustained by him in delivering levy etc. This mea-
sure is necessary to ensure that the prices are
kept under the cont-ol in the open market and also
to ensure availability of rice within the State.

4. The Government of India may permit the State
Government arranging payment of extra amount
than that flxed by the Government of India for paddy
by the rice milling industry «nd co-operatives
(Not by State Government).

5. The State Government may also be delegated
with the powers to fix the levy percentage taking
into consideration the local needs, etc.

6. The State Government may be permitted to
draw the rice required for its public distribution sys-
tem from out of the quantities delivered to the Food
Corporation of India as levy by the millers. No cei-
ling need be imposed on these drawals. The State
Government may be given power to deliver to the Food
Corporation of India, whatever quantity is possible
and draw the quantity after giving tle rice meant
for Central Pool.

7. The stocks remaining unlifted from the Food
Corporation of India of a particular month may be
permitted to be drawn in the next moath, without
imposing restriction that it should be drawn only
before 10th of the succeeding month.

8. The Reserve Bank of India may be informed
that cash credit accommodation to the State agen-
cy may be given without any clearance from the
Government of India so long as the State Govern-
ment is adopting the policy laid down by the Gov-
ernment of India in the matter of procurement.

EDUCATION

11.1 The Criticism does not seem to be justified.
In fact our view is that the Central Government
should take greater initiative and leader ship provide
financial support to the State Governments, in par-
ticular, in the following areas :

(1) Status and Education of Teachers.

(2) Universal Elementary Education.

(3) Vocationalisation of Secondary Education.
educational

(4) Equalisation of opportunities

and improving the levels of educational growth -

in different States.

(5) Improvement of educational Standards.

11.2 The University Grants Commission with its
main objective of co-ordinating, promoting and main-
taining educational standards in Higher Education,
should ensure fair and equitable distribution of its
grant among different Universities in various parts
of the Country. There has been a feeling that the
funds from this organisation are not reaching the
needy Universities to the required extent. It will be
worthwhile to consider whether setting up of Regional,
U.G.Cs for different regions in the country, could
help in more equitable allocation of funds to Univer-
sities in different regions or in the alternative a
representative of the State Government should be
included in the Commission so that the views of the
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State can be projected. There should be detailed and
indepth inspection of Universities by the U.G.C.,
say, once in three years to assess objectively the
development needs of Higher Education and to

. provide the required financial support.

11.3 The University Grants Commission helps
to evolve consensus among the States as wcll as
between the Centre and -the States in the field of
higher education. There is no such body to achieve
this objective as far as primary and secondary Edu-
cation is concerned. The setting up of a Commis-
sion on the lines of University Grants Commission
may be considered for cvolving consensus among
the States as well as between the Centre and the States
in the field of Primary and Secondary Education.

11.4 The Constitution of India confers certain
cultural and educational Rights to minorities. Art,
30 of the Constitution enjoins that all minorities whe-
ther based on religion or language shall have the right
to establish and administer educational institutions of
their choice. Further the State shall not in gran-
ting aid to educational institutions discriminate agai-
nst any educatunal institution on the ground that
it is under the management of a minority based on
religion or language. Various religious institutions
and other denominal Institutions have established
educational institutions. Some of them are also re-

‘ceiving grants-in-aid. Though the institutions are

established and managed by a paticular religions
denomination etc., admission into these intitutions is
open to all irrespective of the religions or language
to which the candidates belong. Taking protection
under the guarantees enshrined in the constitution,
the managements of these institutions are not follow-
ing various rules and regulations in admissions, ap-
pointments and also service protection to the teaching
and the non-teaching staff. At present there does not
seem to be any guidelines to determine whether an
institution is a minority instituion etc. This Govern-
ment Feels that it is necessary to define classified
minority institutions and their privileges. There have
been no specific instances of conflicts.

11.5 Hither-to the issues are sought to be fina-
lised through discussions and consultations, in for-
ms like the C.A.B.E. (Central Advisory Board
of Education).

Inter-Governmental Co-ordination

12.1 In India there are agencies like National
Development Council, : the Planning Commission,
Inter-State  Councils, etc., which are expected to
resolve problems which arise with regard to Centre-
State relations. We recommend that a National
Planning and Development Council (NPDC) be cre-
ated through and appropriate consitutional provi-
sion, The members of N.P.D.C. should have the Pri-
me Minister as the Chairman and Chief Ministers
as Members. The Planning Commission should be-
come a technical arm and Secretariat of the NPDC.
In addition to the matters relating Five Year Plans,
the NPDC should become a body in which conti-
nuous consultations take place on all matters tou-
ching the Union-State relations on finance and plan-
ning. In particular this should cover the extent of
allocation of resources for Plan, borrowing, external
finances, discretionary transfers and taxation measures
affecting both the Centre and the States. Further the



NPDC should identify major projects in crucial sec-
tors like Irrigation involving large outlays with a
view to ensuring liberal funding by the Centre to
supplement States resources. This flexible approach
for larger Irrigation projects is required to ensure
full utilisation of river waters at the same time with-
out imposing undue burden on the States’ resources.
It should be possible for the NPDC to remit speci-
fic matters to ad-hoc or standing Sub-Committees
constituted with the memberships of the NPDC it-
self. It may be noted that the NPDC is deliberately
structured to be differential from the Inter-State Coun-
cil envisaged in Article 263. This Council which has
to be created by a Presidential order may not have
the requisite degree of stability, conti:.uity and immu-
nity from the sudden changes that may be demanded
by the Union Cabinet through recourse to Article
74.

In addition, more effective use of Inter-State Coun-
cils envisaged in Article 263 will go a long way in
resolving inter-governmental problems. This res-
tructuring is in lieu of the present arrangement.

Andhra Pradesh

MEMORANDUM

Federalism in India is a relic of the imperial past.
In origin, the British India administration was no
more than company management. With the Queen’s
Proclamation in 1863, the Head of British India
became a Crown’s Representative. Ever since, the
entire political and administrative structures within
the country were oriented towards serving the colonial
" master abroad with the labour of local vassals. Neither
the cultural heritage nor other bonds of unity of the
Indian people was ever a factor in the delimitation
of the British Empire into various federal units.
Provincial boundaries were formed to suit military
strategy and administrative convenience. Province
itself had no meaning as it did not cannote a common
clime or culture. In reality, there was no federation.

When India heard the lilting notes of dawning
freedom on 15th August, 1947, ecstasy was effervescing
over the country. The triumph epiated the most
intellectual mind. In their anxiety to proclaim a
written constitution, the founding fathers relied
heavily upon the Government of India Act, 1935 for
spelling out the federal features of the Constitution.
Definitely, the fundamentz! law of the country
intended to govern the slaves could not be made
the basis for the governance of a free people. The
Government of India Act, 1935, could not have
anticipated the soaring ambitions and aspiration of
a jubilant free people. nor was there any realisation
of the importance of finer and subtler influences like
language and cuiture. .

It is not proper to compare the Union of a free repu-
blican India with an Empire or a Kingdom in Indiz in
the pre-British era, and to stress that an Empire or a
Kingdom, di\sintegrated, and India suffered, whenever
the central power became weak, the analogy is er-
roneous. Empires and Kingdoms of earlier times
were acquired by force and maintained by force.
The Republic of India was established willingly by
the people of India. Over centralisation of authority
and the unconstitutional accumulation of power by
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. States, or between State and State.

2 Union Government are more like the force that is
associated with autocratic Empires and Kingdoms.
Ii is that very Central authocracy, and not the rightful
claims of our States that can endanger the unity and
integrity of the country. It is such danger to the
country’s interests which requires to be investigated,
loacated and guarded against. The Sarkaria Commis-
sion is entrusted with that investigation. The language
of reference made it clear that it is not just that the
working of the Constitution for three decades is to be
academically reviewed. Distortions and perversions
introduced into the nations, political and economic
life by forces not altogether democratic, not alto-
gether untouched by party selfishness and individual
selfishness, call for an analysis of those forces, cons-
titutional and extra-constitutional, which hinder-
democracy rather than straight n it out, and which
stand in the way of development of the people.
Also, it is not as if the Union and States are separate
solidified political anc economic blocks of power or
as if the States as solidified blocks of power suffered,
at the hands of the Union as another solidified block
of power. It is that the people of each State as part
of the people of India suffered a set-back politically,
economically and socially, in the administrative areas
of the States, by the unconstitutional accumulations
of power in the hands of the Union Government
(so far away) and by the un-constitutional depletion
of power in the hands of the State Governments
(so near).

The basic feature of the Indian Constitution is
cooperative federalism. Ail federalism is co-operative.
Ours particularly is. In the U. S. A., Canada and
Australia, for instance, in a matter like Income-tax
which both, Union and State can levy against a
citizen, there can be said to exist an avoidable form
of competitive federalism. Duel citizenship in State
and Federation is another example of that competi-
tion. The Constitution of India does not countenance
competition between Union and State or between
State and State. There is an anticipatory elabora-
teness in our Constitution by the incorpcration into
the Articles of our Constitution of the import of
many classic decisions of the highest courts adjudicat-
ing political and fiscal rights in the other three federa-
tions. Still, our Constitution takes added care to
stress the principale of co-operation between the
Union of India and the States of India. It strives
to eliminate conflict between the Union and the
It leaves no
possible situation of disagreement really unprovided
for. It makes room for constitutional or statutory
bodies which are to step in to avoid conflict or con-
fusion of rights and duties, as between the Union
and the States. Even then, it must be agreed, first
that constitutional hurts and irritations experienced
by the federal units in India are real, and scound,
that they are not peculiar to India.

If the nature of the Indian Constitution is co-opera-~
tive federalism, the aim of the Indian Constitution
is equilibrium, political, economic and social Parts
III and IV. Fundamental Rights and Directive
Principles, stress social equilibrium desired as between
man and man or group and group. Parts XII and
XIII, Finance, Trade and Commerce, decide the
economic equilibrium desired as between the Union
and the States. The preamble itself first, then Part



XT (Relations between the Union and the States),
then the Seventh Schedule, then Chapter 1V of Part V
and Chapter V of Part VII (the Judiciary) and, in
fact, all the provisions of the Constitution define
the political and functional equilibrium desired as
between the Union and the States, as between the
Legislature and the Excecutive and as between
them both and the Judiciary. There is no assumption,
search where you like in the Constitution, of authority
in one creature of the Constitution and of subordina-
tion in another creature of it. And yet Reports asso-

ciated with some eminent men of law and Seminars-

associated with well-known sch:lars and administra-
tors proceed on a contrary assumption even when
seeking the goal we all seek : a harmonious Union-
State relationship under our Constitution. In fact,
the equilibrium we speak of as cleraly contemplated
by our Constitution is disturbed whenever unconsti-
tutional authority is assumed, or unconstitutional
subordination is imposed in the name of the so-called
‘quasifederality’ of the Constitution of India. Such
an imbalance is today’s reality. That error, we assert
again, is not so much in the Constitution itself as in
the working of it differently by different political
parties at different times for their own benefit. The
dominance of a single political party for three decades
between 1947 and 1977, in the affairs both of the
Union and of the bulk of the units of the Union was
the most important of the reasons for the fall in
practical political standards of federality. Political
parties and political personalities failed the federal
Constitution of India far more than the Constitu-
tion of India failed the federal people of India or
the federal States of India.

Ineffective or inadequate representation of a State’s
point of view in the affairs of the Union, however
caused, certainly leads to a sense of neglect among
the people of that State. State governance touches
a citizen far more surely and far more frequently,
and directly than the Union governance. It is a familiar
constitutional principle of federal distribution of
legislative and executive powers that subjects or
items of governance (Entries like in the Lists of the
Seventh Schedule of the Constitution of India)
which bear upon a citizen most in life’s routine
should, as far as possible be placed and governed
nearest to him : for his due appreciation or effective
protest in matters political and administrative. For
that very reason, a citizen of India, in normal times
and in a normal way, identifies himself more than
closely with the State to which he belongs or in which
he is domiciled rather than with the Union to which he
also belongs and of which he is a citizen. His Loyalty
to the Union is unsmbiguous and complete His
identification, in a national crisis, with the governance
of the Union is total, forgetful of all regional ties
and reckless of all odds. The Wars with China and
Pakistan have shown that the Indian citizen is Indian
to the core. But a citizen’s identification with his
State in normal times is more spontaneous, and he
wears his loyalty to his State nearer his skin : Never-
theless, a citizen of the Union of India who is at the
same time domiciled in his State—the State of Andhra
Pradesh, in this instance—has no divided loyalty in
him. The peonle of Andhra Pradesh stood formost
in the ranks of patriots who fought for Indian free-
dom, whether Tndia fought the British or fought the
stooges of the British. The history of those times
both in Andhra and in Telangana, now one Andhra,
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Pradesh, is replete with instances of man and women
who sacrificed their all for their nation and their
country, and for nothing lesser.

The idea of ‘Federalism’ is also inherent in Part
XII of the Constitution which deals with financial
rights, duties and obligations in matters of taxation,
etc., as between the Union and the States. Seventh
Schedule proclaims a federation. The desire of the
States, expressed vehemently by some of them and
not so vehemently by some others that there should
be a re-evaluation of the relations in the political,
legislative, administrative, fiscal and financial areas
between the Union and the States, and that healthier
conventions and practices (and even constitutional
amendments, if necessary) should be brought about
in order to give effect to the new thinking released by
a re-evaluation of the existing system is proof of healthy
democratic urges in the nation.

We are still a largely illiterate people in all the
States of India. The great bulk of our villages are
without drinking water. More than half our popu-
lation literally starves every day for want of a second
square meal. Quite a large number go without a
satisfactory first. The nation’s health is substandard,
In cities, towns and villages, one finds that hospitals,
doctors, nurses and medicines are notoriously scarce
or._inadequate. We are a poor nation. Industry and
Agriculture are only making the rich richer, and not
quite changing the lot of the poor. The greater part
of the items of welfare governcnce are entrusted to
the States by the Constitution, and the States are
systematically  deprived of financial resources of
required political power and economic enterprise.
by insidious processes. The Union Government
prescribes policies and programmes to a State within
the State’s own sphere. If it is not somebody’s Twenty-
Point Programme, it is somebody’s else’s Six-Point
Programme, each an encroachment on the jurisdic-
tion of the States. Political Propaganda on behalf
of the party ruling the Union and attempting to
spread its rule to the States become more important
than State activity on its own initiative for its own
economic progress. Union Governments steadily
expand their Ministries and Departments to include
more and more State Subjects. The States become
happy hunting-ground for the Union in crucial political
and economic areas of State activity. The State slowly
ceases to be a viable political or economic unit,

The powers of Articles 270, 275, 282, etc., are
misinterpreted and misused by successive Union
Governments. Political parties, with High Commands
at the All-India level and with an obedient following
in the regions, create a hierarchy of party leadership
and party following, encourage the dependence of
the men of the regions on the men of the High Com-
mand, and imbue the body politic with sub-servience
and lack of initiative. Political parties, when they
also occupy seats of power in the Union and in the
States, tend to confuse their constitutional positions
of responsibility, and their ‘little brief authority’ in
the Union and in the States with their own steep
grades of party hierarchy, with their Central High
Command and their dumb regional following. To
them it is a one-party Government ruling an amalgam
of their Union and the States, not known to the Con-
stitution. And in their view their High Commands
govern Union and State as one monolithic political



structure. The States are treated by successive Union
Governments as mzre owned subsidiaries and not the
equals of the Union. The truth is that their respective
powers may be unequal but their power is equal.
It is in this spirit that the States of India now seek the
restoration of this constitutional equality between
the States of India and the Union of India. When a
federal constitution, drawn up by the people of India,
vests certain powers in a Federal Union and certain
other powers in the Federal Unit, the Constitution
so drawn up treats both the Federal Union and the
Federal Unit equally, as equal creatures of the Con-
stitution. The Constitution is equi-distant from both,
looks on both with an equal eye. This Memorandum
seeks to assert this Constitutional equality, and to
press for this equi-distance of the Constitution from
both the Union of India and the Units of that Union.

THE GOVERNOR

Article 153 of the Constitution lays down that
there shall be a Governor for each State and Article
154 vests the executive powers of the State in him.
Through the personality of the Governor, the Conti-
nuity of Administration is expressed. However,
most States have grave suspicions about the office
of Governor which can be misused and perverted
beyond the pale of recognition. A catalogue of mis-
takes and mischiefs played by the Governors is avai-
able in the “White paper on the Office of Governor’
released by the Government of Karnataka. Since the
publication of the white paper, many more mechi-
nations of the Governor have come to light. The
most despicable and cruel assault on democracy was
inflicted by the Governor of Andhra Pradesh when
the Telugu Desam majority party leader Sri N. T.
Rama Rao and his cabinet was dismissed on an alleged
suspicion that the Chief Minister did not enjoy the
majority support in the legislature. By virtue' of this
single action of the Governor of Andhra Pradesh, the
office of Governor has forfeited credibility for ever.
No =ffort on the part of well meaning statesman and
politicians would convince Andhra Pradesh State that
the Office of Governor is of high ‘public importance,
invested with dignity and decorum. The State Govern-
ment is convinced beyond any doubt that the Gover-
nor has no useful role to play in the working of the
Constitution or in the Administration of the States.

However, noble or moral a Governor may be,
however, successful or statesman like he may be,
however thoughtful and subtle he may be, he is a
marionette whose strings are pulled by the Prime
Minister of India.

An objective analysis of the office of Governor will
show that he is the last vestige of imperialism, a
modified version of the agent of Viceroy. Whatever
may have been his importance during British adminis-
trafion, he has no place in modern democracy. An
appointee who holds office by virtue of the fancy
of the Prime Minister and during the ‘Pleasure of
the President’ cannot but be a servant of the Union.
Democratic political systems based on direct elections
have thrown up mass leaders who owe an obligation
to the people to fulfil their aspirations. The Chief
Minister represents the quintessence of popular will
in the State and there can be no higher authority in
the State than the Chief Minister. It is the responsi-
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bility of the Chief Minister who has got elected by
the people to run the Administration and to satisfy
the people. A Prime Minister’s nominee overseeing
the actions of the Chief Minister is anachronistic.
The least that we can do to such an office is to
accord an unceremonious burial. It is strongly re-
commended that the institution of the Governor be
abolished.

THE ROLE OF ALL INDIA SERVICES

At present the top Civil Services posts in the State
are held by member of the All India Services belonging
to the Indian Administrative Service, the Indian Police
Service and the Indi n Forest Service. Prior to 1947
the top Civil posts in the country, especially at the
Government level were managed by Members of the
Indian Civil Service. The same British tradition
has been continued even today and All India Service
Officers are appointed to the State Cadtres with the
provision for deputation to Serve in the Union
Government.

The All India Service Cadre and Recruitment
rules and also other basic service rules regarding
the discipline, control and appeals are vested in the
Union Home Ministry, Even though there is a pro-
vision that whenever amendments to these statutory
rules are proposed, consent of the majority of States
has to be obtained, it has been possible for the.
Union Home Ministry to secure whatever changes
it wanted in the composition and control of the
All India Services. It must be appreciated that once
an All India Service Officer is allotted to a State
Cadre, he has to function under the authority of the
State Government which utilises his services.

Recently, the Andhra Pradesh State Government
has been faced with serious embarrassment by Central
interference in disciplinary matters pertaining to
Members of All India Services. The State Govern-
ment had taken action to suspend some of the All
India Service Officers on grounds of corruption and
lack of integrity but the Union Government had
ordered their reinstatement pending enquiry. These
Officers against whom the State Government had
initiated preliminary action of suspension but have
got reinstated by the Centre canot be effective and
cannot be entrusted with any responsible position
until their enquiry is over. In this context, it becomes
imparative to keep these officers virtually under
suspension by not giving them a suitable posting.
This anomalous situation could be avoided if the
Union Government refrains from interfering with the
disciplinary action of the State Government until
the enquiry proceedings are over. In the alternative
if the Union Government feels strongly about the
reinstatement of an officer pending enquiry then it
should be possible for the Union Government to
accommodate such officers in the Union Government’s
duty posts till such time as enquiry is over.

Under the present grievances procedure a member
of All India Service who is suspended by the State
Government has a right of appeal to the President
who is the appointing authority for such officers.
The President, however, acts on the aid and advice
of the Union Home Ministry who is a part of the
Union Government. In effect, the appeal of the
All Indja Service Officer is decided by the Union



Government and not by the President. Perhaps
the States will have greater confidence in the findings
and judgements and also the final orders of the
President if hc were to act as President on the aid and
advice of an independent and autonomous body like
the Union Public Service Commission. In the ab-
sence of such an arrangement it is clear that the
State Government’s judgement is questioned by the
Union Government. This could lead to unnecessary
friction between the Union and the States. It is time
that the Union Government considered setling up
an independent advisory agency to the President
to deal with the All India Disciplinary appeal matters.
The State Government is of the view that if the
President passes an order on the advice of Union
Home Ministry, it ceases to have the stamp of im-
partiality and objectivity.

Considering the fact that a large part of adminis~
tration is dealt with and even finally disposed off at
bureaucratic levels even in the Union Government,
it is very necessary that the States’ interests are pro-
tected by adequate representation of the officers from
the States at the various levels of bureaucracy in
Union posts, States must have a right to be re-
presented in the Union bureaucracy,

INTER-STATE COUNCIL -

The constitutional provision under Article 263 for
establishment of Inter-State Council  should — be
effectively utilised. There has been some controversy
about the nature of this constitutional body called
Inter-State Council and its role. The Article reads :

“If at any time it appears to the President that
the public interest would be served by the establish-
~ ment of a council charged with the duty of—

(a) Inquiring into the end advising upon disputes
which may have arisen between States:

(b} Investigating and discussing subjects in which
some or all of the States, or the Union and one
or more of the States, have a common interest;
or

(c) Making recommendations upon any such
subject and, in particular, recommendations
for the better co-ordination of policy and
action with respect to that subject;

it shall be lawful for the President by order to
establish such a council, and to define the nature
of the duties to be performed by it and its organisa-
tion and procedure.

By notification of 8th August, 1952, the Government
of India in the Ministry of Health constituted a
Central Council of Health with the following duties
to be performed:

(a) to consider and recommend broad lines of
policy in regard to matters concerning health
in all its aspects, suggest the provisions of
remedial and preventive care, environment
hygeine, nutrition, heaith education and the
promotion of facilities for training and re-
search;

(b) to make proposals for legislation iq fields
of activity relating to medical and public health

10—288/87

65

matters, laying down the pattern of develop-
ment for the country as a whole;

(©) to examine the whole field of possible co-opera-
tion on a wide basis in regard to inter-state
quarantine during time of festivals, outbreak
of epidemic diseases and serious calamities
such as earthquake and famine and to draw
up a common programme of action;

(d) to make recommendations to the Central
Government regarding distribution of available
grants-in-aid for health purposes to the States
and to review periodically the work accomp-
lished in different areas through the utilisation
of the grants-in-aid; and

(e) to establish any organisation or organisations
invested with appropriate functions for pro-
moting and maintaining co-operation between
the Central and State Health Administrations”.

Other notifications issued so far relate to Panchayat
Raj and Sales Tax and have similar features. These
Councils, however, have not been put to objective
use for resolving Inter-State or Union-State problems,
This forum should be utilised for discussing matters
which do not pertain to planning and development
and which are mostly administrative in character.
The composition, the duration and the functions of
such councils could be decided on the basis of local
and . administrative requirements. It would be g
healthy practice to refer all proposed legislations in
the Concurrent List to such representative Inter-State
Council for eliciting their opinions. A forum where
free and fair discussion could take place on issues
affecting Inter-State and Union-State relations is not
only useful but is also necessary. It shall be a noble
constitutional devise for  discussing the nations’
problems generally before those problems become
intractable but particularly to maintain fair and just
harmonious constitutional relations between the
Union and the States or between State and State

CONCURRENT LEGISLATION

Concurrent Legislation by the Union and by the
States on the States on the entries enumerated to
List-1I1 of the Seventh Schedule gives scope for
controversy between the Union and the States.
Parliamentary Legislation in Concurrent List does
not require the consent of the States. There is no
machinery or process even for consultation between
the Union and the States in the manner of Legislation
by Parliament on an Entry in the Concurrent List.
Nor any convention or practice grown in respect
of Concurrent List by the Parliament. This is an
unfortunate State of affairs.

Some of the important Entries in the Concurrent
List of Seventh Schedule are:

(a) Entry 20, Economic and Social Planning;

(b) Entry 17 (a), Forests;

(c) Entry 34, Price Control;

(d)~ Entry 33(b) Trade and Commerce in, and
Production, supply and distribution of food
stuffs, including oil seeds and oils ;



(e) Entry 38, Electricity;

(f) Entry 25, Education including technical edu-
cation, medical education and universities,
subject to the provisions of Entries 63, 64, 65
and 66 of List I; Vocational and technical
training of Labour; and

(g) Acquisition and requisition of Property.

A glaring example of legislative arrogance on the
part of the Union relates to the Entry forest. It
was mentioned in the State List and was lifted into
the concurrent List as late as 1976 and became
effective from 3rd January, 1977 by the 42nd Amen--
ment. As early as 1967, A.P. Act of 1967 (Sec.
28) had provided ‘“No owner of any forest without
the previous permission of a District Collector,
cut trees or do any act likely to denude the forest
or diminish its utility’’. The same theme was almost
repeated by Parliament in 1980 by its Act of 1980
(Sec. 2 of the Act 69 of 1980). The
State Government of Andhra Pradesh applied to the
Union Government for permission to cuts a few
trees in the forests to lay the road and another to
lay electric line. One of these related to Telugu
Ganga Project. The Union Government - raised
several querries about the possibilities of alternative
courses etc. The Union Governments correspo-
ndence with the State Government smacks of dealing
with a party rather than a responsible State
Government.

On the very encroachment by the Union on the
State Powers through the device of concurrent
Legislation serious damage has been done to the
States’ powers even in respect of the State List.
Three sets of Entries are important in this context :

(2) Entries 7 to 52 of List-T and Entry 24 of List-
II, which deal with Industries;

(b) Entry 54 of List-I and Entries 23 and 50 of
List-IT which deal with Mines and Mineral
Development and Taxes on mineral rights;

(c) Entry 56 of List-T and Entry 17 of List-IT which
deal with water and irrigation.

Industries is a subject primarily of the State and
they are subiected to some restrictions that may be
imposed in the Parliament in the Public interest but
as a result of Industries Development and Re-
gulation Act, 1951. State lost their jurisdiction in
respect of Industries wholly and completely. Under
the pretext of public interest the parliament has
emasculated the State Legislatures of its legitimate
right to regulate industries. Similarly Mines and
Minerals Regulation and Development Act openly
ousted the Legislative Jurisdiction of the State in
respect of Mines and Minerals. Only saving grace
left in the train of destruction of States Powers was
a feeble provision under section 15 of the Act by
which the State Governments have been given powers
to frame rules in respect of Minor Minerals.

1t is only worthwhile noting that although Trrigation
is a State Subject (Vide Entry 17 of List-IIT) the
competence of the State is limited by the provision of
Entry 56 of the Union List, “‘Regulation and Deve-
lopment of Inter-State rivers and river valleys to the
extent to which such regulation and development
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under the control of the Union 'is declared by Par-
liament bylawto be expedinet in the publicinterest”.

The main object of including entries in the Con-
current List is to enable the Union to legislate on
a matter which prima facie is State’s domain,
but which in the larger interest of nation do require
union legislation. But the indiscriminate use of
Concurrent List by the Union and the transfer of
entries from State list to Concurrent List has des-
troyed the spirit of this enabling provision. The Con-
current list has become a convenient tool in the hands
of the Union to encroach upon the legitimate spheres
of States activities. This should not be allowed to
happen. We feel that Union should not have recourse
to the concurrent list of transfer entries from State
list to Concurrent List unless the subject is of such
a national importance and in real national interest
which compel such a transfer of Power from the
States to Union. Even in such cases there must be
a prior consultation with the States before any Union
legislation is placed before the Parliament. The Union
must take the States into full confidence in dealing
with matters relating to concurrent list,

PLANNING AND FINANCIAL RELATIONS

Transfer of Resources

1. The Constitution of India has provided for
division of responsibilities between Union and States,
and financial powers to meet these responsibilities.
The instrument of Finance Commission was devised
by founding fathers of the Constitution to meet
the changing circumstances. However, a number of
developments have taken place in the last 35 years
leading to a totally unsustainable level of a symmetry -
between the resources and the responsibilities of the
State Governments. The reasons for the emergence
of this situation must be recognised as follows :

(a) The Union Government adopted a number of
devices to circumvent the Constitution in the
field of taxation affecting the States adversely.

(b) The mechanism of . market borrowings has
emerged as an important source—the access
to which is virtually controlled and allocated
by the Union Government.

(c) External borrowings and External assistance
have also become extremely important sources
of funding public investments and are monopoly
of the Union Government.

(d) The discretionary transfers (as distinct from
statutory devolution under awards of Finance
Commission) have increased in quantum as
well as complexity—apart from the terms of
such transfers themselves being designed to
perpetuate dependency relationship.

(e) Large scale acceptance of the concept of welfare
State has resulted in larger responsibilities for
the State Government than could have been
envisaged by the Constitution-makers.

2. Some of the measures adopted by the Union
which are in the nature of circumventing the Consti-
tution and depriving the States of their due share
are :



(i) Surcharge on Income-tax levied in 196263 as
a temporary measure and continued indefinitely
(abolished very recently only).

(ii) By an amendment of the Income Tax Act in
1959, the Income-tax paid by the companies
was brought under Corporation Tax which is
not shareable with the States.

(iii) Additional excise duties on three commodities.

levied by the Union in lieu of Sales Tax are
not being exploited properly., Union is making
further attempts to take over 5 more commodities
from sales tax.

(iv) Revenues collected under CDS and Special
Bearer Bonds, though flow from the same
source as income tax, ar¢ not shared with
States.

(v) Grants in lieu of tax on railway passenger fares
are fixed in an ad-hoc manner depriving the
States of their due share.

(vi) Instead of raising the excise duties, the Union
has resorted to raising admunistered prices,
. thus depriving States o1 their due share.

{vi)) The Union has been lax in exploiting the levies
under Article 269 of the Constitution,

3. Large scale recourse to market borrowings to
finance public investments is essentially a phenomena
of planned era. The Constitution makers could not
have envisaged a situation where all the States will
have to be indebted to the Union and all the States
will have to get acce: s to the open market oorrowings
only as dictated the Union Government. Thus, the
States share in the open market borrowings had
come down from about 50 per cent in the Third
Plan to about 22 per cent in the Sixth Plan. In fact,
the States should be getting a major part of this re-
course. Further in a matter like National Small
Savings, The Union Government passed on only
2/3 share of the net savings to the State Governments.
Further, the monetary and fiscal policies are_invoked
to virtually throttle the State Government’s Initiative
to take recourse to borrowings to finance specific
developmental projects. Such restricted role to the
financing of a development projects in a State Govern-
ment could not have been dreamt by the Constitution
makers,

4. Similarly, with increasing inter-dependance of
the World and interest taken by the developed coun-
tries in the growth of poorer nations, there has been
increasing impor ance to aid both irom bilateral
and muulateral (Worldg Bank, IMF, ADB, etc.)
Channels. Further, International Commercial banking
bas become an important instrument of transfer of
resources. The Union Government emerges as the
sole beneficiary, Only if the donors insist on taking
up of projects in the State sector, does the Union
Government permit such gdnancing and even here
the State Government cannot receive the assistance

~ in full and in any case the terms are standardised to
be consistent with plan assistance.

5. The discretionary transfers between the States
and Union Government exceed the amount of sta-
tutory transfers. The primary reason for this situation
is the transfers made to the States on Plan account.
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While there has been an agreed formula for distri-
bution of Plan assistance as between different States,
In practice, the Union Government has been- un-
autnorisedly (i.e. violative of the decisions of the
NDC) increasing project/programme under central
Sector or centrally sponsored schemes. More impor-
tant, the terms on which most of the discretionary
transfers -are made involve a larger proportion of
loans than of grant. To the extent the Plan invest-
ments themseives are increasingly meant to finance
welfare activities such as Education and Health, the
pattern of financing such investments by a major
share of loans has resulted in a State of perpetual
indebtedness of the States.

6. The adoption of socialistic State with emphasis
on welfare has resulted in large amount of recurring
expenditures on scholarships and hostels for weaker
sections, schools, hostels, etc. Apart from the fact
that these are inelastic, involve recurring expenditure
and staff-intensive, there are no mechanisms by which
the States, in good conscience can contract their
obligations in this regard. Any State which intends
to carry out its obligations to the people by appropri-
ate level of welfare activities is unable to do so within
the rigid financial constraints imposed. The States
are particularly frustrated by the fact that the Union
terrntories such as Delhi, Chandigarh are able to
provide a far higher level of services and are also
permitted to subsidise essential items (like transport,
water) on a very liberal scale. Similarly, the Union
Government’s eftort in mobilising resources in areas
within its jurisdiction but totally analogous®to the
States’ sales tax (viz., Central Sales Tax and additional
excise duties in lieu of sales tax) is strikingly inade-
quate compared to the effort of the States. The re-
cord of Union Territories in this area is no better.

7. In this light, instruments have to be conceived
and developed so that a fundamental reform and
restructuring ;of Union-State financial and planning
relations 1s brought about. The restructuring shoula
be able to capture the current realities of the asym-
metry between resources and responsibility, proviaing
at the same time, mechanisms 10 meet the changing
and dynamic situations of socio-economic growth
and roles of Governments. Major elements of the
proposed reform can be summarised as follows :

(a) The Union Governments’ recourse to the tax
measure that might affect the tax revenues of
» the State shoula be subject to consuliations
involving the State Governments. Some of the
measures that have been taken by the Union
Government such as surcharge, Corporate tax
etc. should be remedied.
(b) The relative shares of the Union and States in
recourse to market borrowings should be
determined by either an independent body or
preferably a body having representation of poth
Centre and the States. Such a body should
have a close involvement in the process of
financing of Planned development.

(c) The States should be enabled and in fact en-
couraged to raise local zesources through bor,
rowing lfor linancing specific projects. The
broader issues like monetary ana fiscal policies
are certainly not inconsstent with efforts for local
resources-mobilisation. For instancg, specific



projects can be financed through issue of project-
related savings Bonds on the same terms as
National Savings Certificates. In other words,
these ‘project-related Bonds will be analogous
to small savings : except that those Bonds are
related to specific local project and 100}
amount will be available to State’s project
rather than 2/3rd of the net as in the case of
small savings now.

(d) Similarly, in respect of external assistance and
_external borrowings, the monopoly of the
Union in the actual disposition of the resources
as between different States and projects within
the country is untenable. While external finance
is rightfully the domain of the Union Govern-
ment, the allocation of such financial resources
available to the country as a whole should be
a matter of joint consultations between the
Union and the States.

{e) The discretionary transfers which are currently
funnelled through a variety of channels should
be replaced by a more equitable and continuous
arrangements of transfers through institutional
mechanisms for consultations. The package of
measures should involve assessment of the wel-
fare needs and responsibilities, the relative
shares of loans and grants, the infer-se alloca-
tions among the States etc. Further benefits of
Central sector investments are allocated ar-
bitrarily by Union Government (such as Power
from Kalpakkam). These are also in the nature
of discretionary transfers.

(f) It would be necessary to appreciate the link
between International Trade, Commerce and
Development in the light of increasing role of
exports and imports in the process of growth.
It will not be easy for the State Governments
to perceive and participate in the developmental
process if they are not involved in handling
the exports and imports. For instance, State
level institutions must be given a greater role
in export trade.

(g) Major Irrigation projects involving huge outlays
which ultimately benefit the nation as a whole
should be liberally funded from the national
resources. Starving these state projects will be
to the detriment of the nation.

8. To meet the above requirements, it is suggested
that a National Planning and Development Council
'(NPDC) be created through an appropriate consti-
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tutional provisions. The members of NPDC should
have the Prime Minister as the Chairman and Chief
Ministers as Members. The Planning Commission
should become a technical arm and Secretariat of
the NPDC. In addition to the matter relating to
Five-Year Plans, the NPDC should become a body
in which continuous consultations take place on all
matters touching the Union-State relations on Finance
and Planning, In particular, this should cover the
extent of allocation of resources for Plan, borrowings,
external finances, discretionary transfers and taxation
measures_affecting both the Centre and States. Further
the NPDC should identify major projects in crucial
sectors like Irrigation involving large outlays with
a view to ensuring liberal funding by the Centre

to supplement State’s resources, This flexible approach

for larger Irrigation projects is required to ensure
full utilisation of river waters at the same time without
imposing undue burden on the States’ resources.
It should be possible for the NPDC to remit specific
matters to ad-hoc or standing Sub-Committees consti-
tuted with membership of the NPDC itself. It may
be noted that the NPDC is deliberately structured
to be different from the Inter-State Council envisaged
in Article 263. This Council which has to be created
by a Presidential Order may not have the requisite
degree of stability, continuity and immunity from
the sudden changes that may be demanded by the
Union Cabinet through recourse to Article 74.

MEDIA

In a democracy, media plays an important role.
At present, the Government media like Radio and
Television (T.V.) are with the Union. Unlike some
of the western countries where even private bodies
control these media, in India, even the State Govern-
ment do not have these media under their control.
For a variety of reasons, we feel that the State
Governments also must be permitted to have their
own media and also have a fair share of time in the

 Union Government’s Radio and -Television (T.V.).

We recommend that law be made, or the present
law be amended, to enable State Governments,
wherever feasible, to set up their stations, subject to
such conditions or restrictions as may be necessary
in’ the national interest. A statutory body may be
set up to administer this law so as to inspire in the
State Governments the confidence that any restriction
which is imposed is really in the interests of rhe
nation as a whole. It is also recommended the All
India Radio and Door Darshan should function as
autonomous corporations and not as departmental
units,
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‘ Assam

REPLIES TO THE QUESTIONNAIRE

PART 1
INTRODUCTORY

1.1 The Constitution of India is a quasi-federal
one suited to its geo-political requirements. It is
not a federal one in the classical sense as applied
to the Constitution of the United States of America.
It cannot also be called unitary in as much as it
provides for a duel polity with the Union Government
at the Centre and States Governments at the peripheral
levels with the added features of Union Territories.
The quasi-federal character of the Constitution
is highlighted by the fact that while on the one hand,
as Article 1(1) of the Constitution stipulates, India
is a Union of States, on the other hand, the areas
or boundaries of the States can be altered by the
Parliament, as laid down in Article 3, by law made
. by it and the distribution of legislative powers in
Chapter 1 of Part XI of the Constitution provides
for a Union List, a Concurrent List and a State
List with the stipulation that the Parliament has
exclusive power to make any law in respect of any
matter not enumerated in the Concurrent or State
List. Thus, while the States forming the Union
of India have their governments with well defined
and independent powers in the spheres allotted to
them to give the Constitution a federal structure,
the operation of the Concurrent List and the residuary
powers apart from those in the Union List, provides
for a role more akin to a unitary system. This
feature of the Constitution though demanded and
justified by the Indian situation, brings in a unitary
bias away from the principles of orthodox federal
Government. As, however, the unitary bias becomes
manifest more in an emergency or in particular situ-
ations without undermining the functioning of the
State Government at the local, regional and peripheral
levels in their allotted shperes as in a federation,
our Constitution as a whole is a federal one in normal
times with pravisions to convert itself into a unitary
one in emergency to justify its being classed as a
quasi-federal one.

1.2 The Rajamannar Committee advocated the
classical form of federalism to make the Indian
polity closer to that of the United States of America
in the distribution of powers between the Centre and
the States. Such an approach is not germane to
Indian soil. Apart from the wisdom of the framers
of our Constitution, based on the history of the
Indian polity over hundreds of years, the experience
we have gained during the last thirtyfive years on
the functioning of our Constitution leads us to
the conclusion that the approach of the Rajamannar
Committee cannot be accepted on the basic logic
of integrity of the Union of India. No Modification in
the basic frame-work of our Constitution is called for.
There is, of course, a need for continued review
of some of the provisions of the Constitution
particularly in the matter of devolution of the overall
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national resources. This, in fact, is being done not
only during the debates in the Legislatures at the
Union and the State levels but also through the
working particularly of the Finance Commission.
In view of this, we cannot subscribe to the view
of the Rajamannar Committee.

1.3 The view that for our country there is a need
for substantial decentralisation with adequate safe-
guard for considerable centralisation in times of
emergency cannot be disputed. This, however,
does not call for any major amendment to our present
Constitution. The existing provisions in the Consti-
tution are adequate to provide for the necessary
institutional arrangements for a constant dialogue
between Governments at the Union and the State
level to facilitate the right pattern and degree of ad-
ministrative  decentralisation, both vertical and
horizontal, the interest of development administration
and balanced regional development.

14 The “traditional” type of federation as men-
txoni;i does not seem to exist anywhere in the modern
world.

1.5 The Constitution of India as it stands amended
now. is basically sound and flexible enough to meet
the requirements of Indian polity as it has emerged
over the last 35 years. The evolution of our polity
and the amendments made so far in the Constitution
have been in a healthy democratic direction. The
framework has provided for a viable socio-economic
system as enshrined in the Directive Principles of
the Constitution. For the problems and issues which
are bound to arise in the working of a developing
economy with a democratic form of Government,
having by and large a federal frame work as ours,
the mechanism of a Standing Council like the Inter-
State Council, as envisaged in the Article 263, for
coordination between States should be adequate.
It can take care of all issues of national importance
arising out of relations between States or the Union
and the States. The composition and function of this
Council may, however, be formalised either through
enactment or through development of healthy demo-
cratic  conventions.

1.6 We wholly subscribe to the view that the protec-
tion of the independence and ensurance of the unity
and integrity of the country are of paramount import-
ance. The structuring of the distribution of legis-
lative powers in Chapter I of Part XI of the Consti-
tution as reflected in the three Lists in the Seventh
Schedule; and in particular, Articles 3, 11, 256.
257, 258, 260; and, the emergency provisions in
part XVIII of the Constitution i.e. in Articles 352
to 360 and Articles 365, are designed to provide ample
safeguard for this basic national objective. These
provisions have armed the Union Government with



adcpu:ﬂ_,e power and cast on them the responsibility
of playing the pramount role for achieving this
end.

1.7 We are of the view that the extent provisions
in the constitution in this regard are reasonable.
This can ensure achievement of the end mentioned
in question 1.6 above. The Articles mentioned
in the question are to be interpreted in a spirit of
mutual trust so essential to the functioning of a
democracy and should also be viewed in the context
of the unity and integrity of the country. In such
a view, these Articles arc reasonabie.

1.8 The view that the provision in Article 3 requires
re-consideration deserves attention.  The virtual
unfettered power enjoyed by the Parliament in forma-
tion of new States and alteration of areas, boundaries
or names of existing States, with a token requirement
of taking the views of the Legislature(s) of the concerned
State(s), may be modified to provide that the
concurrence of the concerned State(s) Legislature(s)
would be obtained or, in the alternative, the concur-
rence of a majority of the State Legislature(s) would
be required.

PART Ii
LEGISLATIVE - RELATIONS

2.1 While there is nothing basically wrong in the
scheme of distribution of legislative powers between
the Union and the States, the Lists in the Seventh
Schedule to the Constitution call for a further
review in the context of the experience gained by
us over the last 35 years. Such reviews have of course
taken place because of national debates on issues
like Education and Forest leading to items in the
State List being brought to the Concurrent List.
Similarly, an entry 92 A was inserted in the Union
List bringing taxes on the sale or purchase of goods
under the control of the Parliament and making the
hither to befo e existing entry 54 in the State List
subject to the provisions of entry 92A  of the Union

List. The entries pertaining to  distribution. of
legislative powers on economic and - financial re-
sources governing the development efforts of the

State Governments should be re-examined in the light
of corresponding provisions which exist in the
Governm:nt of India Act, 1935 and the submissions
made by the State Governments before the successive
Finance 7y mmissions.

2.2 We do not propose any change in the basic
scheme 0 distribution of legislative powers as well
as-the d: ils of the subjects entered under the three
lists in th: Seventh Schedule. The State Government
would ho vever, suggest that where there is a necessity
for central enactments on subjects otherwise included
in the State List, such enactments should be made
only after consultation with the Standing lInter-State
Council as mentioned in our reply to Q. 1.5.

2.3 The adoption of the system of consultation
as was envisaged under the Government of India
Act, 1935 and as already mentioned in our answer
to Question 2.1 above, would be desirable for ensuring
a better working relation between the Union and
the State Governments,
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2.4 In view of the answer given to Question 2.1
above such declarations should be subject to periodic
¢view by the standing consultative body.

2.5 None.

PART 111
ROLE OF THE GOVERNOR

3.1 The role of the Governor as envisaged in the
Constitution and established by conventions is ideal
and suitable for the Indian conditions.

3.2 The role of the Governor should -be that of
a friend, philosopher and guide even in the discharge
of the discretionary functions. The Governor should
consult the concerned State Ministry though the
opinion given by such State Ministry may not be
binding either on the Governor or on the Union
Government,

3.3 While making report to the President suggest-
ing action under Article 356(I), the Governor
is to make report in his discretion. Since the provision
is intended to be used only in emergency, the desira-
bility there of is beyond doubt; but there should
be certain additional safeguards, The exercise of
such power for purposes other than constitutional
should be prevented,

In regard to the appointment of Chief Minister,
the role of the Governor should be akin to that of
the President of India.

In regard to the prorogation or dissolution of the
Legislative Assembly, the Governor should act in
accordance with the advice ‘tendered by the Council
of Ministers. '

3.4 Articles 200 and 201 give general power of
reservation of the bills for consideration by the
President. In this respect, no guidelines have been
given to the Governor. It will be adviseable to have

an Instrument of Instructions to the Governor
giving them certain guidelines in this matter, The
power, though discretionary in nature, cannot be

exercised in an arbitrary manner. In so far as this
State is concerned, such a situation has not arisen.

3.5 No comment.

3.6 The Governor is not an agent of the Centre
and may not exactly be described as an ornamental
head of the State. He is undoubtedly “‘a close link”
between the Centre and the States. But the position
of the Governor is not an independent one. Alike
the President of India, he should also act in accordance
with the advice tendered by the State council of
Ministers except in the sphere where he is required
to function in a discretionary manner, There should
be a clear demarcation between the functions where
the Governor is expected to work in his discretion
and the functions where he is expected to work in
accordance with aid and advice of the Council of
Ministers. The more precise this demarcation is made,
the less will be the chances of confusion and ambi-
guity. The confusion has arisen mostly in cases where
the Governors have been designated as the ex-officio



President of Corporations, Public [Institutions
or other bodies which are not directly within the
control of the State Government. In such cases also,
the functions of the Governor should be exercised
on the aid and advice of the Council of Ministers.
Sphere of discretionary powers should be kept limited
to the cases covered by Articles 356 and 365, and
in the matter of selection of the Chief Minister under
Article 164. TIn regard to other functions, the
Governor should be bound to act in accordance with
the advice of Council of Ministers.

37 The functions of the Governor are different
than that of the High Court Judges and as such, the
tenure of his office and the manner of his appointment
or removal cannot be the same as prescribed in
%le case of a Judge of Supreme Court or of High

ourt.

3.8 The position of the Governor is that of the
constitutional Head of the State. The frame work
of the Indian Constitution is such that question of
empowering him in this manner cannot be recommend-
ed. The position of the Governor in this regard is
not in any way different from that of the President
of India except only in the cases where he is to
discharge his duties in his this discretion. Even
though some amount of discretion is inevitable in
the matter of appointment of the Chief Minister
under Article 164, the same power for the purposes
of checking and verifying the loss of majority in the
legislature cannot be given to a Governor who might
elect to act as an Agent of the Union Government.
Such power, if given, would be contrary to the principles
of federalism.

3.9 The system introduced in the Republic of
Germany by Article 67 of the Basic Laws may not
be suitable under the Indian Constitution where
there is shifting of allegiance amongst the political
leaders and Members of Legislative Assemblies
and Parliament. Even though the solution offered
by the Republic of Germany appears to be idealistic
in nature, it cannot be treated as practical in the
Indian context.

3.10 The guidelines regarding the manner in which
discretionary powers of the Governors are to be
exercised should be formulated in consuitation with
the States by the Union and these guidelines could
be contained in an Instrument of Instructions in a
similar manner as they were adopted under the Govern-
ment of India Act, 1935.

PART 1V
ADMINISTRATIVE RELATIONS

4.1 While on such instance of any direction issued
under these Articles has come to the notice of this
State Government, the provisions are in the interest
of national security and unity and to be used only
when the dictates of an emergent situation made
it unavoidable for the President in the national
interest.

4.2 Tn consonance with our replies to Q. 4.1 above,
we are in agreement with the latter of the two views
indicated in the question. In our view, no country
with a federal type of government can uphold its
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sovereignty and integrity if the directions given by
the Union Government in the national interest, as
determined by the Parliament through enactments,
can be disregarded by a State Government. The
Union Government cannot remain helpless because
of absence of any reserve provision in the Constitution
enabling it to enforce such directions. Articles 355
being such and enabling reserve provision should,
therefore, remain as it is.

4.3 While the recommendation of the Administra-
tive Reforms Commission as quoted here would
help sound Centre-State Relations, the State Govern-
ment are not aware of any instance of issue of direc-
tsions under these Articles by the Centre to a

tate.

4.4 This State has no experience of any arbitrary
invocation of the provisions in Article 356, It would,
however, be desirable in the interest of sound
Centre-State relations to provide for some safeguards
in the Article itself in the form of specific conditions
president which must be satisfied before the President
can take over the administration of a State on the
ground of failure of the Constitutional machinery.
Such conditions precedent may be say, a loss of
majority in the State Legislature by the party in power
and the like.

4.5 The logic of any time-limit to be prescribed
under Article 356 is that of an emergency created
by a failure of the Constitutional machinery’in State.
As emergency situations of this nature are bound
to  differ from State to State or from time to time
in a given State, it is difficult a priori to say what
time-limits would be adequate for restoring normalcy
in-any one case. At the same time, to do away with
any time limit in clauses (4) & (5) of the Article
would be against the very spirit of the Constitution
providing for an elected Government in every State.
The President’s Rule is not in itself a solution to
the problem but provides only a stop-gap arrangement
till a solution is found. No change or modification
in the existing provisions in clauses (4) & (5) of the
Article is, therefore, necessary.

4.6 The present arrangements are working satis-
factorily. However, the arrangements in this regard
can be improved further to remove the feeling that
while the State Administration is extending all
co-operation in this regard, the relationship is cne-
way only, The Central agencies should have regular
and prior consultations with the State Government
and administration before issuing directives to their
State units for smooth conduct of the functions like
in the matter of deployment of State Government
staff and Police Force for election work.

4,7 These agencies are undoubtedly functioning
as nodal organisations in the national economy
as a whole and are assisting the States in fulfilling
obligations cast on them byTthe Constitution. They
have a role to play in removing regional disparities
in development and supplementing the efforts of
the State Governments whose resources are inade-
quate to fend for themselves even if the subject dealt
with by these Central agencies are enumerated in the
State List. Therefore, it would™not be appropriate
to criticise the role™of these Central agencies or
to wndo the arrangement merely on the ground that



through these agencies, the Union has made inroads
into the States autonomy contrary to the scheme
of distribution of powers, or of subjects in the
Seventh Schedule to the Constitution. What is,
however, necessary is that the policies in pursuance
of which the agencies continue to function are
reviewed regularly by the Union Government in
Cons ltation with the State Governments preferably
through the Standing Inter-State Council suggested
in our replies to Part-1 of this Questionnaire. As
these agencies are designed to deliver the goods
more effectively and if in f ct they do so, the Seventh
Schedule itself can be re-fashioned to give them the
Constitutional cover instead of deriding them as
Union agents against State autonomy. These agents
would, however, be effective only if the Union Govern-
ment ensure that these are responsive to the problems
and requirements of the States. It would also be
advisable that as a matter of national policy it should
be discussed in the agencies like the National Develop-
ment Council as to at what level such Central agencies
-should function when their role extends to subjects
covered in the State List. These agencies would even be
more effective for supplementing and not suppl:ment-
ing the role of the corresponding State Agencies as
for instance in the cese of food procurement and
distribution. In other subjects also it would be desirable
to suggest that the Central agency should be concerned
only with projects or programmes having above a
certain minimum resources or outlay level or when
it has Intecr-State Implications.

4.8 The State Government are of the view that
All-India Services have been serving the purposes
for which these were created. There is no need for
further control by the State Government in addition
to what is already provided now under the All India
Services Act and the Rules made thereunder. The
State Government have control over the members
of the LA.S. in all matters except that no major
punishment can be infficted on them without con-
currence and approval of the Union Public Service
Commission and the Government of India. This
limitation on the power of the State Government is
‘essential to retain the All-India character of the
Services.

4.9 Maintenance of law and order is a State matter
and the State Governments should be given total
freedom in controlling any situation arising in their
respective States. The duty of the Union as specified
in Article 355 should be so construed as to mean
making available the Central Reserve Police and
other armed forces in aid of civil power in any
State. The assumption of direct control in regard
to maintenance of law and order by the Central
Government is neither desirable nor ~can it be
assumed under the existing provisions because the
Article 355 will have to be read with Schedule VII,
List II (Entry-1).

4.10 Television & Radio should continue in the
Central List in the interest of national intergation
but the State Governments should be allowed to have
a share in the broadcasting programmes on a fair
and re-sonable basis to meet their problems of mass
communication in the interest of administration and
development. This does not require any amendment
in the Seventh Schedule but a healthy convention of
National Policy to be evolved through consultations
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by the Union Ministry of Information and Broad-
casting with the State Government through Inter-
State Councils or a consultative body in the Ministry
comprising all State Ministers in charge of Information
and Public Relations.

4.11 The Zonal Councils have become virtually
non-existent now. In view of the replies given
to Q.4.12 below these agencies would be super-
flous now especially for the States in the North
Eastern Region which has an additional agency of
the North Eastern Council.

4.12 The State Government are of the view
that an Inter-State Council under Article 263 of
the Constitution should be established. Its roles
and functions should be designed after taking into
consideration what has been stated in our replies
in Part II of the Questionnaire about the role of
such a Council. It should encompass the matters
of institutional planning and development policies
and may even take over the role of the National
Development Council if it is constituted in the
pattern suggested by the Administrative Reforms
Commissions with Prime Minister as its Chairman
and Union Minister of Finance and Home, Chief
Ministers of States and the Leader of the Opposition
of the Parliament as regular members with provi-
sion for co-option of any other Central or State
Ministers whose subjects come up for deliberation
on a particular occasion. The functioning of such
a Council, therefore, should be detailed in laws
to be enacted by the Parliament after consulting
the State Legislatures. It should also be serviced
by a permanent Secretariat which may be that of
the Planning Commission. This device may also
make planning a more co-ordinated and co-operative
exercise between the Union and the State Govern-
ments.

PART V

FINANCIAL RELATIONS
5.1 The Constitution allocated to the States
subject such as agriculture, medical, public health,
law and order etc. that touch intimated the lives
of the people. Such subjects can be efficiently adminis-
tered only by the States who are closer to the people
and are more keenly alive to their problems and
needs, with the advent of planning there has been a
shift in strategy and national priorities. The fiscal
burden of the newly devised development strategy
and the reordering of plan priorities has fallen relatively
heavily on the States compared to any time in the
past. The gradual shift towards emphasis on social
justice calls for a realignment of resources in favour
of the States because services and programmes that
favour more equitable social order come within the
purview of the States. There can be no doubt that
having regard to the growing responsibilities of the
States, the distribution of taxes and revenues is very
unfare to the States. This has resulted in a chronic
and winding gap between the States’ own resources
and their expenditure necessitating dependence on
the Centre for financial assistance to meet growing
obligations. Of late, this has generated a persistent

demand from the States for larger trans
from the Centre, ’ fer of funds



The existing scheme of fiscal transfer from the
Centre to the States is marked by the prevalance of
a parallel assessments of needs of the States by the
Finance Commission and the Planning Commission,
This new element in fiscal transfer was not envisaged
by the framers of the Constitution. To a certain extent
there might be overlapping of efforts if two independent
agencies are simultaneously responsible for recom-
mending assistance to the States. This overlapping
situation is sought to be corrected by a distinction
between plan and Non-Plan expenditure on revenue
account. While the Finance Commission confines
itself to tax sharing and grants-in-aid covering non-
plan revenue account of the States, Plan assistance
is channelised through the Planning Commission
in the shape of both loans and grants, The tax sharing
is regarded as a matter of right and can leave the States
with surpluses which they are free to spend. The
grants under Art. 275 are generally unconditional
and not on a matching basis. They have also never
exceeded the Non-Plan deficits of the States though
the terms of reference do not seem to prevent the
Finance Commission from recommending grants
to poorer States in excess of their non-plan deficits.
On the other hand the scheme of tax sharing leaves
some States with large non-plan surpluses. Since
the States contribution for plan should generate from
non-plan surpluses and additional resource mobili-
sation undertaken by the States, the poorer States
fined themselves in a weak bargaining position
in the matter of plan finalisation. In this context,
the Finance Commissions might accord a develop-
mental orientation to the flow of funds recommended
by them considering the existing disparties in the
provision of State Services as between advanced States
and others. There seems to be no need for a change
in the present system or the establishment of a
single body to recommend all financial assistance
frcm the Centre. The Planning Commission may re-
commend assistance for plan projects. This will divest
the Commission of the responsibility of finding
resources and enable them to discharge planning
functions in a better way.

5.2 The observations of the A.R.C. Study team are
not only valid even now but by and large financial
dependence on the Centre has been growing over the
years. This process cannot be halted or reversed by
a mere redistribution of taxing powers in favour of
the states. There can be no controversy on the need
to enlarge the size of the national kitty in terms
of tax resources. Nor can the advantage of a vast
all India market with free mobility of capital & skill
be lost sight of. Having regard to all these aspects
the present division of tax resources given in the
Constitution appears to be by and large well conceived
and needs no radical change except to the extent
indicated below. v

By virtue of entry 46 of list 11 of the 7th Schedule
to the Constitution of India tax on agricultural
income is a State subject.. On the other hand, Article
366 of the Constitution defines agricultural income
as such income as defined for purposes of the enact-
ments relating to Indian Income Tax. The Income
Tax Act, 1961 includes income derived from the
performance of any process to render the produce
marketable within the purview of agricultural income.
The Supreme Court has reéently held in the cas¢ of
Comumissioner of Sales Tax, Lucknow, Vs. D. 'S,

75

Bist (44 STC 392) that the process of converting
green tea leaf into manufactured tea is a process
necessary for rendering the green tea leaf market-
able. In view of this judgement of the Hon’ble Supreme
Court, income derived from manufacture of tea
should be treated as agricultural income. On the
other hand, however, rule 8 of the Income Tax
Rules, 1962 lays down that 409, of the income deri-
ved from cultivation and manufacture of tea shall be
treated as non-agricultural income. Consequently,
the States cannot levy tax on the income derived
from manufacture of tea which is contrary to the
views expressed by the Hcn’able Supreme Court
in the aforesaid case. The Central Inc. me Tax Rules,
should therefore, be amended so as to enable the
States to treat income derived from cultivation and
manuf cture tea as fully agricultural income and
to tax it accordingly. It may be observed that through
this is not a matter relating strictly to the division
of power under the Constitution as between the
Union and the States, the aforesaid rule under the
Income Tax Act made by the Central Government
on . the strength of Article 366 of the Constitution
constitutes. an . in-road on the powers of the State
to levy tax. _

Another matter which needs attention is the provision
of Article 276 .of the Constitution under which the
total ‘amount of tax payable in respect of any one
person to the State or any one Municipality,
District Board or other Local authority in the State
by way of tax on professions, trades, callings and
employments shall not exceed Rs. 250 per annum.
While this provision might have been reasonable
at the time of framing the Constitution the ceiling
imposed by this provision constitutes an unreasonable
restraint on the powers of the States to levy and realise
tax from this source. With the escalation in the general
price level and the inflation that has taken place in the

. country since the early sixties a change in this limit

has become necessary so as to enable the States to
augment their resources. It is felt that the ceiling
should be suitably raised from Rs. 250,

It is also necessary to bring about changes in
in the distribution of nationally collected taxes,
inclusion of the proceeds of new items like Cor-
poration tax, Surcharge on L.T. Custom Duty etc.
in the divisible pool full implementation of the
tax powers given to the Union for exclusive distri-
bution to the States. Apart from devolution of taxes,
grants-in-aid on the basis of the principle of equali-
sation will serve to restore the financial imbalance
of the States particularly of the backward areas.
That apart, huge financial resources at the command
of the Centre through its control over the nationalised
banks, financial institutions, domestic loans, foreign
aid and deficit financing need to be shared with
the States with a view to reducing growing dependence
on the Centre.

5.3 While the need for a strong Centre is not denied,
a strong Centre is in no way inconsistant with strong
States. On the contrary, a strong Union can only
be a Union of Strong States. The Indian Constitu-
tion provides the Centre with much greater powers
than the States in the legislative, administrative and
financial spheres. The -Constitution provides for the
levy and administration-of taxes with wider econeric
base such as Income Tax, Corporation Tax, Union



Excise Duties and Customs Duties by the Union
Government, whereas the resources allocated to
the States are comparatively meagre and have only
limited growth potential. Apart from elastic sources
of tax revenues the Centre has at its command all
resources mobilised through nationalised banks,
financial institutions domestic and foreign loans
and deficit financing. While the present division
of resources provided in the Constitution is not sought
to be disturbed, the pattern of transfer should be
such that the resources are applied at points where
they are most needed with a view to reducing regional
disparties and attaining social and economic justice.

5.4 In order to attain the objectives, the Centre
may take recourse to better administration of existing
taxes as well as implementing the tax power given
to the Union for exclusive distribution to the States
which has had hitherto remained unexploited. Secondly,
there need to be proper vigilance over the magnitude,
propriety and efficiency of Union expenditure. Better
administration of public undertakings is one of the
many measures that can be taken for achievemeni
of better control over expenditure. Deficit financing
to a limited extent may be adopted as a last resort.
So long at it boost up effctive demand there may not
be adverse affect on the economy. The Indian economy
is marked by high rate of unemployment combined
with inflation. In such a situation inflation tends
to get aggravated if massive dose of deficit financing
is pursued.

5.5 The objective criteria thai should be used
for determining the share of taxes may be as
follows :—

(a) Share of taxes

Income Tax:—The divisible pool of income tax
should be stepped up from the existing 85 p. c. to
90 p. c¢. The distribution of the net proceeds of
income tax may be on the basis of 90 p. c. population
and 10 p.c. backwardness.

Surcharge of Income Tax:—Surcharge of income
tax has been levied year after year and raised from
10 p. c. to 15 p.c. but its proceeds have been retained
exclusively by the Centre. The estimated yield from
surcharge is Rs. 219 crores in the budget for 1984-
85. A surcharge is levied for meeting the requirements
of some unexpected events and it should remain for
the limited period of such requirements. But a
surcharge continued indefinitely could well be regarded
as an additional income tax shareable with the rest
of the proceeds of income tax. It shculd be merged
»Svith the basic rates and made shareable with- the

tates.

Corporation Tax:-—The growth of Coropration tax
over the years has been phenomenal. In 1952-53,
the income tax realisation was Rs. 143 crores and that
of Corporation tax about Rs. 44 crores. The position
has considerably changed since then. In the budget
for 1984-85 the income tax revenue is estimated at Rs.
1801 crores and the Corporation tax revenue at Rs.
2588 crores. Thus in the past 32 years while income
tax has grown by 1159 p.c., Ccrporation tax has grown
by 5782 p.c. The exclusion of Corporation tax from
the divisible pool has deprived the States of a source
of revenue that is more buoyant than income  tax.
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It is suggested that 50 p. c. of the Corporation tax
which is only a form of income tax, should be brought
into the divisible pool by appropriate amendment
of the Constitution and distributed among the
the States in the same manner as income tax.

Union Excise Duty :—The States’ share in the net
proceeds of Union Excise Duties should be raised to
50 p.c. in place of the existing 40 p.c. [nter se distribu-
tion among the States may be on the existing basis.

Additional Duties of Excise:-—The incidence of addi-
tional excise duties as a perentage of the value of
clearance should be raised to 10.8 p.c. and should not
be aliowed to fall below this level in future and a
ratio of 2:1 should be maintained between the yicld
from the basis and the additional duties. Distribution
of net prcceeds among the States may be on the
basis of 70 p.c. weightage for population, 20 p.c.
for State domestic product and 10 p.c. for production.

Estate Duty in respect of property other than agri-
cultural land: Distribution of net proceeds should be
on the basis of location of property in respect of
immovable property and on the basis of population
in respect of property other than immovable.

Grant in lieu of tax on railway passenger fares.
The quantum of grants should be increased to match
the baoyancy of the passenger fares from the present
static level of Rs.16.25 crores. The quantum of grants-
sheuld be redetermined with a view to compen-
sating the loss that the State Governments are sustai-
ning over the years. Infer se distribution among
the State may continue on the existing basis.

(b) Plan Assistance

Prior to Fourth plan, assistance was mainly schema-
atic being tied to particular projects or schemes and
thereby assumed a character of conditional grants.
The Gadgil Formula made it more general through its
recommendation of block loans and grants. To a
large extent such assistance was freed from the string
attached to it. The whole plan assistance, however,
depends on approval by the planning Commission
of the plan as a whole.

Even now on some items the assistance is tied to
some earmarked sectors and a spending shortage in
such sectors could invite a proportionate cut in assi-
stance. The pattern of assistance under the present
system is 70 p.c. loan and 30 p.c. grant. kor the purpose
of distribution of Central assistance, eight States are
kept outside the purview of Gadgil formuia and termed
as Special category States. These are Assam, Himachal
Pradesh, Jammu and Kashmir, Manipur, Meghalaya,
Nagaland, Sikkim and Tripura. Central assistance to
special category States is determined in terms of
their actual need and past performance. The pattern
of assistance is 70 p. ¢. loan and 30. p.c. grants for
general areas and 10 p.c. loan and 90 p.c. grant for
hill areas. The present system and procedure of
cnannelising Central assistance through the planning
Commission may continue. Assam may be allowed
to retain its special status outside the Gadigil
formula. However, in recognition of the special a
position accorded to Assam, the pattern of Central
assistance may be changed to a uniform pattern of
90 p.c. grant and 10 p.c. l10oan abandoning the existing
distinction as between gencral and hill areas.



(c) Non-Plan Assistance

The States are receiving statutory assistance under
the provision of Art 275(1) as per recommendations
of the successive Finance Commissions, Besides,
Assam is receiving a small sum under clause (a) of
the second proviso to Art. 275(I) for administration
of the Tribal Areas. Apart from the statutory assis-
tance, the States are also receiving from the Centre
non-plan assistance channelised through respective
Ministries for other purposes, the more important
being (i) relief and rehabilitation of displaced persons,
(1i) relief necessitated by hostilities, (iii) construction

- and maintenace of border roads, roads of strategic
impoartance and national highway, (iv) modernisation
of police force, (v) labour and employment, (vi)
Education, (vii) Social Welfare and (viii) C. R. F.

So far assistance under the provisions of Art 275 (i)
1s concerned the non-plan revenue gap should be ascer-
tained haveing regardto backwardness, special pro-
blems and matters of national concern. The non-plans
grant sh uld not only cover the gap so assessed but
should leave the backward States with sufficient
surplus on revenue account which can be ploughed
back for fresh development.

The composite State of Assam was receivinga sum
of Rs. 40 lakhs as grant under clause (a) of second
proviso to Art 275 (1) which has been reduced to Rs.
13 lakhs following the reorganisation of the State.
This amount has been fixed on the basis of the average
excess of expenditure over the revenue in Tribal Areas
during the two years immediately preceding the
commencement of the Constitution. The expediture in
in the Hill District in recent years has grown conside-
rably above the preconstitution level though income
has not gone up proportionately. This situation needs
to be reviewed.

Most other non-statutory assistance takes the
the form of reimbursement of expenditure on a limi-
ted number of specific items combined with advance
assistance for which provision is made in the State
budget. Though there is no complaint with regard to
the procedure adopted for this purpose, it is increa-
singly being felt thatsome more items of expenditure
should be fully reimbursable for instance of late, the
the State Government has received a substatial amount
for relief necessitated by hostilities but the pattern
of assistance adopted by the Central is 70 p.c. loan and
30 p.c. grant. The nature of such assistance calls for
a revision of the pattern of assistance by treating the
entire amount as outright grant. So far as expediture
on outside BNS is concerned, the States do not receive
any non-plan assistance. The MHA charges Rs. 24
lakhs per annum per Bn of CRPF/BSF, plus actual
cost of trausportation, movements, accommodation,
water supply etc.

Though maintanance of law and order is a State
subject yet in abnormal situations large scale delpoy-
ment of Central Bns. becomes necessary in addition
to full deployment of State forces. If the Centre insists
on payment for such services this will have disastrous
effects on State finances particularly considering the
abnormal situation that calls for such deployment. In
this context the observation of the Sixth Finance Com-
mission is of special relevance, That Commission urged
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the Government of India to waive payment altogether
for the services of CRPF made available to the State
for maintenance of law and order. They further obser-
ved that the Government of India would continue to
have a decisive voice in determining whether or not
the law and order situation in a State warrants supple-
mentary support in the form of CRPF and there is no
reason to apprehend that the State Government may
invoke assistance of the CRPF on a large scale if pay-
ment for the same is waived. After all the Govern-
ment of India have an equal stake with the State
Governments in the maintznance of law and crder
througnout the Country This aspect need
consideration.

5.6 The existence of inter-regional and inter-State
disparities in the rates of economic growth even after
sustained efforts of over three decades by FC and PC
clearly shows the inadequacy of measures taken in
this regard. With a view to reducing inter-State
disparities and ensuring social justice a part of the
share of taxes may be set apart and credited to a spe-
cial fund exclusively for distribution among the
backward States. The Fund so created may be finan-
ced out of any increase in States share of taxes and
suggested incorporation of Corporation Tax and sur-
charge in the divisible pool, This would narrow down
inter-State disparities and the backward States will
be left with adequate surplus for investment in deve-
lepment activities.

5.7 & 5.8 The framers of the Indian Constitution
have adopted the principle of separation and clearly
demarcated the spheres of taxation both the Union
and the States and two separate lists of taxation were
drawn up for the purpose. While allocating the taxa-
tion functions to the Union and the States due regard
was paid to the principles enumerated for a sound
taxation system. As a result, the Union was vested
with the powers to levy broad-based taxes both direct
and indirect like IT, CT, Customs and Excise which
satisfy the canons of economy, efficiency, convenience,
etc. The States were left with the powers to levy taxes
on consumption and localised items of income and
wealth. Judging from the stand point of economy,
freedom of trade and commerce and equity, it may at
this stage, perhaps not be possible to transfer any
item of taxation from Union list without adversely
affecting internal trade and economy, There is no
denying the fact that major taxes like IT, CT, Customs
Duty, Excise, etc. have a profound bearing on the
economy of the country as a whole and as such the
present division of tax resources in the Constitution
need not be changed. Nevertheless, any concession,
exemption and incentive that the Centre is now giving
or propose to give which have the effect of reducing
the divisible pool and other relevant matters the
fiscal effect of which fall on the States, should be
reviewed in depth by a Committee on which Centre
and State Finance Ministers are represented. This
State has already extended support to the proposal
for replacement of sales tax by additional excise on
five commodities provided that not only the current
revenues from sales tax on these commodities be pro-
tected but special consideration is extended to the
State. Any way, sales tax being the most elastic and
bucyant source of revenue to tuc States any further
incursion in this field will take away the limited flexi-
bility the States now enjoy in the matter of augmenting
their revenues.



5.9 For the purpose of transferring resources to
the States to cover non-plan gap, the Centre appoints
a F.C. every year. Over a period of five years many
unforeseen liabilities might arise which. the Finance
Commission will not be 1n a position to provide for.
Thereby the States are left to the mercy of the Finance
Ministry and the Planning Commission. Besides, each
Finance Commission is required to take the levels
of State expenditure obtaining upto a particular
date as stipulated by its terms of reference. The choise
of a date prevents the Commission from takiang cogai-
sance of any liability adopted by the States after that
date. Such an approach is designed to curb the pro-
pensity of the States to rush ahead with fresh expendi-
ture proposals along with the announcement of a
F.C. Consequently, many pressing non-plan needs
are either shelved or taken up with severe strain
on State finances. There is however, no genuine reason
to feel that the appointment of a F.C. will ring a
signal for the States to go ahead with fresh expendi-
ture simply to take advantage of the award. Such
short-comings of the Five Year Finance Commission
system can be averted by a permanent Finance Com-
mission type body with wide powers of annual allo-
cation to the States. The plan is to be financed through
any surplus on non-plan revenue account, additional
resources raised by the States and plan assistance
given through the Planning Commission, Once the
Finance Commission is made a permanent body
freed from simple gap filling approach, the Planning
Commission will be elicved of the burden of finding
resources for bridging non-plaa gap and can parform
its role of investment planning and decision making
in more effective manner.

5.10 Sound fiscal management is dependent,
among other things, on economy in expenditure
consistent with efficiency. The manner in which the
States deploy the resources allocated to them so as
to get the best possible results from the expenditure
incurred gives an idea about the level efficiency and
of economy exercised by the state. Each Finance
Commission adopts certain norms on an all-India
basis for maintenance and upkeep of assets. It is,
very often, not possible for the States to adhere strictly
to such norms due to localised factors and abnormal
price escalation. However the State Governments
in their eagerness to conserve resources for the plan
have been impelled by motives of economy in public
expenditure very often have to curtail expenditure
attne cost of ess:ntial sarvices. Fiscal t ansfers from
the Union have not so far been able to reduce signifi-
cantly the disparties in the level of public expenditure
among the States. Disparities between the States
still persist particularly in backward States in terms
of essential administrative and social services. Imba-
lances also exist among different areas within the State.
Far greater priority needs to be assigned in providing
essential administrative and social services in the
backward States. This calls for larger allocations
for education, medical cares, public health and wel-
fare of SC/ST and OBC. A beginning has been made in
this respect by the Sixth Finance Commission, while
the earlier Commissions had assessed the require-
ments of States largely on the basis of maintenance
of administrative and social services at the level
obtaining in the base year, the Sixth Finance Commis-
sion for the first time made a departure from this
norm. They sought to raise the provision for some
of the administrative and social services in backward
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States with a view to bringing them up to the national
average and recommended grants for the purpose.
The Seventh Finance Commission also adopted a
similar approach and recommended extension of
tais benelit to some other selected services. Such an
approacn should gradually be able to narrow down
existing disparities in the standard of service and
level of public expenditure among the States. The
approach adopted by the Sixth Finance Commission
and followed by the Seventh, if pursued with vigour,
is likely to promote over a period of time efficiency
in administration and remove disparities in this re-
gard.

5.11 In India fiscal transfers from the Union to
the States is performed mainly by two separate agencies
the Finance Commission and the Planning Commis-
sion. The Planning Commission is entrusted with the
task of recommending plan assistance. While the
role of Finance Commission is limited to making
recommendations for meeting the fiscal requirements
of the States arising from their Non-Plan revenue
account, the grants-in-aid recommended by the Fi-
nance Commission under Art 275 after considering
the tax devolution to the States have been used to
bridge the residual gap. A view is sometimes expre-
ssed that this has encouraged the States to exaggerate
their revenue requirements in the hope of qualifying
for the grant. The elaborate terms of reference of
the Finance Commission should be able to curb
such propensities if any on the part of the States. If
necessary the terms of reference may be suitably
amended to secure this objective,

3

A distinction, however, need to be made here as bet-
ween the weaker States and others. It will not be
correct to say that the weaker States also exaggerate
their revenue requirements ignoring all norms of
financial discipline. In fact, in their bid to extend
to their people the level of administrative and other
services obtaining in the advanced States, the weaker
States project their revenue requirements in 2 manner
which may not satisfy certain norms. They, however,
do so not because of a propensity towards financial
indiscipline and improvidence but becuase of their
anxiety to secure for their State a minimum level of
service. '

5.12 The State Government also feels that the
Seventh Finance Commission has quite appropri-
ately preferred the modality of devolution of taxes
and duties to grants-in-aid for transferring resources
to the States. This would enable the States to share
the benefits or buoyancy in the tax receipts of the
Centre and of additional taxes raised by it. But
such an approach may work to the detriment of weaker
States having a poor tax base due to low degree of
urbanisation and industrial .backwardness and tend
to aggravate the existing disparities among the States.
This hindrance can be overcome if grants-in-aid are
relieved of gap filling approach to maintain the budge-
tary equilibrium of the States. Instead they may be
used as a tool to reduce the level of disparities among
the States and to ensure distributive justice.

5.13 The State Government is fully in agreement
with the principles enunciated by the Seventh Finance
Commission about the role of grants-in-aid in the
scheme of fiscal transfers from the Union. First of
all, requirements of the States may be assessed on



the basis of maintenance «f administrative and social
services at the existing level and thereafter provision
may be made for the improvement of administrative
and social services in backward States where marked
deficiencies are noticed in terms of per capita availa-
bility of such services with a view to catch up with the
national average. Lastly, weightage may be accorded
on matters of national concern. In case of Assam the
State has a special responsibility in the matter of
border security being located on or near the country’s
International borders with China, Bangladesh, and
Bhutan.

Moreover the State has a long common boundary
with the neighbouring States of Meghalaya, Nagaland,
Manipur, Tripura and Mizoram. The presence of
different ethnic groups alongside the borders had
resulted in occasional tensions needing establish-
ment and maintenance of border police outposts
at considerable cost. The - State Government are of
the further view that grants-in-aid should not only
cover the revenue gap of the States in the manner
assessed by earlier Commission, but should leave the
States, particularly the less developed ones with suffi-
cient surplus on the revenue account which could
be ploughed back for fresh development. In assessing
the needs of the State for grants-in-aid all those as-
pects deserve special consideration.

5.14 The decision of the Government of India to
float Special Bearer Bond implies reduction in ag-
gregate revenues from taxes on income. Similarly,
raising of administered prices of items like petroleum,
coal, etc. with a view to mobilising additional re-
sources for the Centre deprives the States of any
share of such accrual. Instead of raising administered
prices had this been done through revision of rates
of Excise duty on such items the States could get
their due share. It is, therefore, in the fitness of things
that yields from such levies should be brought under
the divisible pool for distribution among the States.

5.15 The savings generated in the Indian Capital
mark~t are at present distributed between the Centre
and the States in the shape of market borrowings,
loans against share of small savings collection and
negotiated borrowings from financial institutions
and LICI. Under the present system th: States can
borrow funds only within the Country and subject
to the limitations imposed under Art. 293 of the
Constitution, ,

In recent years the total amount of market loans
have been allocated among the States broadly on the
same principles as those adopted for distribution
of central assistance for plan. However, the shares
so determined have been allowed to vary upward
by 109, in a year to all the States. In other words
market borrowings have been allocated to different
States by the RBI on the advice of the Planning
Commission and the Union Ministry of Finance.
If this principle is substituted by allowing market
loans to be floated by the States on competitive
basis this will enable the richer States to get more
funds offering competitive interest rates at the cost
of the poorer States which would be extremely
unfair. The State Government subscribe to the view
that the economically weaker States should be as-
sisted with more grants than -loans therefore; more
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Central loan and market borrowings may be allocat-
ted to the richer States and more outright grants to
the weaker States.

At present two-thirds of the net collection of small
savings is advanced to the States as loan. The State
Governments are of the view that such loan should
be treated as loan in perpetuity. Institutional bor-
rowings like State Governments borrowings from
NCDC, RBI, IDBI, LIC. etc. occupy an insignificant
role in the scheme of public debt of States like
Assam. It is felt that such borrowings should be
distributed on the basis of investmet priorities for
specific self liquidating projects which should be able
to take care of the obligations arising out of servicing
and repayment.

5.16 The budgetary deficits of the States are no
doubt growing at a much faster rate than that of the
Centre. The Combined budgetary deficits of the
States in 1983-84 was Rs. 750.00 crores and that
estimated for 1984-85 is Rs. 1312 crores. In the same
period the dificit of the Centre is estimated to grow
from Rs. 1695 cores to Rs. 1762 crores. It is also
true that inspite of a substantial increase in trans-
fer of resources from the Centre in absolute terms,
the percentage of the Centre’s revenue receipts being
transferred to th. States is declining. This trend is
partially reflected in the quantum of central trans-
fers channelised through the Finance Commission.
During 1974-79 transfers to the States on the basis
of the award of the Sixth Finance Commission ag-
gregated to Rs. 11,168 crores out of the total revenue
receipts of the Union amounting to Rs. 43,976
crores or 254 p.c.

In terms of the recommendations of the Seventh
Finance Commission, the overall devolution of resour-
ces during 1979-84 is estimated to be Rs. 20,843
crores out of Rs. 80,126 crores, or 26 p.c. recording
hardly any increase. While the needs of the States
are growing fast in volume, the resources allocated
to them lack the needed flexibility resulting in fiscal
imbalance and growing indebtedness of the States.
The total outstanding debt of the State Governments
rose to Rs. 27449 crores in  1981-82 from Rs. 8,718
crores in 1970-71. The situation warrants urgent
corrective measures to bring about better corres-
pondence between resources and responsibilities
of the two tires-the Centre and the States in our federal
set up.

5.17 Over the years the problem of indebtedness
of the States has attained enormous proportions as
a result of economic planning. The outstanding public
debt of the States has risen from Rs. 8,718 crores
in 1970-71 to Rs. 27,449 crores. Considering the
magnitude of the problem an annual review of in-
debtedness instead of a periodical one as at present
might be undertaken. A permanent Finance Com-
mission type body shall be able to look into the
problem effectively. As observed by the ARC study
team, among the various components of public
debt of the States, the loans from the Central Govern-
ment occupy a predominent place. An analysis
of the debt position of the States as on 31st March,
1982 shows that of the outstanding debt of Rs.
27,449 crores loans from the Centre constitutes
Rs. 19,967 crores and accounts for 72.7 p.c. of the
total indebtedness. Along with the growth of public



debt, apart from repayment liability on the capital
account the burden of interest charges on revenue
account of the States has also become progressively
heavier and is causing serious concern to the States.
The average rate of interest on outstanding debt
has also risen from year to year. This is evident from
the debt servicing and repayment liability of Assam.
Estimated interest payment of the State in 1984-85
is about Rs. 94 crores and repayment of principal
to Centre Rs. 78 crores whereas estimated revenue
from State taxes is about Rs. 134 crores. This shows
that State’s own tax revenue can not even meet
the debt servicing and repayment liability. With the
advent of economic planning public debt has assumed
a serious proportion because loans predominate
over grants in the compositon of central assistance
for plan. The growth of public debt need not cause
any concern so long as borrowed funds are utilised
in self liquidating projects. But under the com-
pulsion of economic planning and  priorities
accorded large portion of the borrowed funds have
to be utilised for building up economic and social
over heads. A shift in favour of grants inthe pattern
of central assistance for plan as well as removal of
deficiencies in the present scheme of devolution is
called for to remedy the financial instability of most
of the States.

5.18 In India, the States are given powers to borrow
within the Countey and external borrowing is reserved
exclusively for the Union. The State’s borrowing
powers are also subject to such limitation as may be
imposed by State Legislatures and further a State
may not raise loans without the consent of the
Governm_nt of India if there is still outstanding any
part of a loan which has been made to the State by
the Government of India. Since all the States are
indebted to the Centrein varying degrees, there
cannot be said to be any freedom left with the States
even in the matter of raising internal loans. These
constitutional restrictions are placed on the States
internal borrowing with a view to avoiding adverse
monetary znd fiscal affects arising from competitive
and unbridled borrowing powers of the States.
Under the present arrangements, the total quantum
of public loans to be raised by the Centre and also its
allocation between the Centre and the States is
decided by the Government of India, Without affg,ct-
ing the basic principles of sound finance such decision
can be taken in consultation with the States and having
regard to their actual requirement in the context
of development.

5.19 It is true that on foreign borrowings the
Centre charges from the States a higher rate of interest
than what it pays to th. foreign lender. So far as
this extra amount is chargd to defray the expenses of
handling such aid it can not be said to be unjustified.
In any case, the relending rate of interest shoqld
not exceed the expenses incurred by the Centre for
contracting and relending such funds. Since the weaker
States are not in a position to draw up projects which
satisfy the specifications of the external agencies,
certain percentage of rupee equivalent of net external
borrowings contracted each year may be disbursed to
the Statse as special credit.
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5.20 States cannot be allowed to borrow as much
as they like from the capital market since the richer
and more developed States would avail the larger
proportion of available funds at the cost of weaker
States by offering competitive rates of interest.
The Centre would then have to enter the market on
behalf of the weaker States. Anyway, the case for
larger volume of loan is not justified for the poorer
States. Rather they deserve larger amounts of grants.
Nevertheless the idea of a loans council appears
to be a welcome step in the sense that it would be
able to dispense with the misgivings in the minds
of advanced States ab.ut the manner in which loans
are being distributed at present between the Centre
and the States. This council would recommend
the maximum amounts that can be borrowed by
the Centre and by diffrenet States on the basis of
the principles approved by the NDC.

5.21 The inherent inadequacy of the States’ finances
to met their essential obligation get reflected in
their over draft with the Reserve Bank of India. The
gap between receipts and expenditure is the real cause
of the ailment of which over draft is a mere symptom,

The ever increasing gap is caused by a multi-
plicity of factors. On one hand the State has to
incur heavy expenditure on law and order,
social services and debt servicing. On the other hand,
failure to invest adequately in self liquidating projects
has resulted in a situation where the revenues
yielded are not even sufficient for the maintenance
of assets already created. Mere doubling of the
entitlement of ways and means advance will not ease
the situation. Unless, the disease itself is cured the
symptoms will persist. Liability for servicing and
repayment of debt for a backward State like Assam
amounts to about Rs. 187 crores which is far in
excess of its own tax revenues. Remedial measures
call for a change in the present patten of central
assistance for plan reducing the predominance of
loans over grants, reduction in rate of interest, re-
scheduling of outstanding debts annually instead of
after every 5 years as at present and a more liberal
scheme of devolution. Besides, the distinction between
normal and special ways and means advances may
be dispensed with and the over all limit of ways and
means advances should not be lower than the aggre-
gate of the existing limits of the two kinds of advances.
The existing practice of demanding security in res-
pect of special ways and means advances causes
severe hardship and meuy, therefore be abandoned.
Further, the existing rate of interest, applicable to
ways and means advances and overdrafts should
be lowered to the level of that applicable to plan
assistance and to other forms of assistance extended
by Government of India. The additional liability on
account of interest would itself act as a deterrent to
improvidence on the part of the States.

5.22 Performance of the States in terms of resource
mobilisation should be viewed in the perspective of
the powers conferred on them by the Constitution and
the available base for mobilisation of resources,
Most of the taxes left with the States, with the excep-
tion of sales tax, are inelastic. In sales tax again most
of the States have reached a saturation point and there
is little or no scope to raise further resources through
modification of sales tax rates.



Inspite of the constitutional limitations it will be
seen that some States show a higher tax effort per
capita than oth:rs. This is due to uneven level of
industrialisation and urbanisation prevalent in the
States. Low degree of urbanisation and industrial
backwardness prevants the weaker States to catch
up with the advanced ones in terms of per capita
tax effort. In our country the major portion of national
income originates in the agricultural sector and hence
this sector should bear a large part of the burden.
This is equally true of the States where major portion of
SDP represents agricultural income. In this State the
revenue collected from agricultural sector comes
mainly from the tea plantations, Here again the as-
sessment is done by the Income Tax authority and
60 per cent of the income is treated as agricultural
income which can be taxed by the State and the
remaining 40 per cent is treated as non-agricultural
income and can be taxed by the Centre. The State
Governments’ efforts to get the whole income ac-
crued from tea to be treated as agricultural income
did not find favour with the Centre and this has
stiffed States initiative in the matter of realisation
of agricultural income tax. This aspect has been
discussed in greater detail in reply to Question No. 2
of this part.

Apart from tea, the farm sector in the State is
highly scattered and unorganised and presents little
scope for tapping of resources. In consonance
with the accent on removal of poverty land holdings
up to a certain limit is exempted from land revenue.
In spite of the limited scope the State Government
is alive to the need of exploiting its own sources of
revenue adequately.

In fact, the States cannot avoid this responsibility
since their performance in the matter of mobilisation
of resources is constantly and regularly being re-
viewed by the Planning Commission and the Finance
Commission.

5.23 The Central Government failed to raise the
incidence of additional excise duties as a percentage
of the value of clearance to 10.8 p.c. as agreed to
with the States in 1970 in respect of items where
sales tax has already been replaced by additional
excise duties.  Moreover, taxes and duties listed
in Art. 269 have not been fully tapped by the Centre
to raise resources for the exclusive purpose of the
States. The State Governments are, as a result being
deprived of revenues which legitimately belong to
them. Besides, huge arrears, taxes and tremendous
increase in investment in public enterprises even
for meeting their losses has created a situation which
needs to be reversed to increse the size of the
Central surplus.

5.24 There is no doubt that much of the present
distortion in Union-State relations would not perhaps
have grown as it has over the years had the States
been provided with opportunity for full and free
discussion with the Centre before taking decision
on matters affecting revenues of the States. Much
of the discontents could either have been avoided
or dissolved through the process of consultation
between the Centre and States. The views of the State
Governments should be ascertained while moving
a Bill to levy or vary the rate structure or abolish
any of the duties and taxes enumerated "in  Ar,
268 and 269,
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5.25 Art. 269 of the Constitution lists the taxes
levied and collected by the Union and lay down
that the net proceeds therefrom are to be assigned
to the States. Under this Article no tax except estate/
succession duty in respect of property other than
agricultural land has been levied by the Union. Tax
on railway fares and freights was once levied in 1957
but subsequently repealed in 1961. Art. 269 has not,
so far, been fuly availed by the Centre to raise
resources for the exclusive purpose of the States.

5.26 The State Government feel that by freezing
the total amount allocable to the States for many
years at the static level of Rs. 16.25 crores the Centre
has treated the States in a manner less than fair in
the matter of grant in lieu of the repealed tax on rail-
way passenger fares. The quantum of grant should
be redetermined immediately to compensate fully
the loss that is being substained by the States over
the years.

5.27 No comments.

5.28 The present arrangement in regard to financing
of relief expenditure is that as recommended by
successive Finance Commissions, an amount referred
to as the margin money is provided and when a cala-
mity occurs  necessitating expenditure on relief
measures, the States have the margin to draw upon
immediately. In determining the margin the succes-
sive. Finance Commission considered the actuals
of relief expenditure of the States for a few years
and adopted the average of such expenditures as
the margin for each State. Prior to the Seventh
Finance Commission the margin did not provide
for any element of repairs and restoration of public
assets but included only items of direct relief like
gratuitous relief, drinking water, fodder arrangements
as well as relief works. The Seventh Finance Commis-
sion for the first time provided for repair and res-

~ toration of public assets over and above direct relief

in the calculation of margin on the basis of 9 years’
average expenditure with suitable price escalation.
In our view the adoption of 9 years average of actual
expenditure does not truely reflect the need of the
States and its substitution by 3 years would be a
more realistic indicator.

In case of natural calamity of more than moderate
severity necessitating relief expenditure in excess
of margin money, a Central team makes an on-the-
spot assessment of the extent of damage caused
and recommends the ceiling of expenditure above
the margin. In regard to the expenditure of a state
on relief and repair/restoration of public  works
following a natural calamity, Central assistance
is made available as non-plan grant not adjustable
against the plan or Central assistance for plan of the
State to the extent of 759 of the total expenditure
in excess of the margin. The remaining 259 is left
to the States to meet from their own resources.
But in case of Assam with its slender resource base
and fury of floods manifesting itself practically
every year, it becomes impossible to bear the burden
of 259/ in excess of the margin. Assam’s case should
be -~onsidered on a special footing and the entire
expenditure in excess of the margin should be fully
borne by the Centre. InYorder to ensure optimum
utilisation of relief assistance the States should be
Sree to incur expenditure on any item of relief and
repairs subject to the overall ceiling,



5.29 It is felt that creation of too many agencies
may lead to over-lapping of jurisdiction and func-
tions. The proposed loans Council should be able
to look into the distributicn of loan and its utilisation
for productive purposes and also the credit require-
ments of the States. However, a National Economic
Council might be established to serve as a forum for
consultation between the Union and the States
in matters of economic, commeréial, fiscal and
monetary policies.

5.30 Collection and distribution of fund must
conform to certain norms or else they will frustrate
the basic purpose of how best the funds can be col-
lected and employed for the benefit of the people
so as to ensure distributive justice. As such, collec-
tion of funds must satisfy the cannons of economy,
efficiency, convenience etc. So also spending of funds
should conform to national policies and priorities
so that they can be applied at points where they are
more needed in order to secure social justice and
removal of regional disparities.

5.31 At present there is no organisation except
Parliament and its statutory committees that can
exercise vigilance over the magnitude, appropriate-
ness and efficiency of Union expenditure. Apart
from the enormous increase in Central expenditure
in recent years on subjects within their sphere,
there has been tremendous increase in the expendittire
on financing public enterprises as well as on subjects
included -in the concurrent list, which. ultimately
has the effect of depriving the States through diminu-
tion of surplus transferred to the States. A National
Expenditure Commission was experimented within
1979 but it was wound up. The Finance Com-
mission may be assigned the task of looking into the
receipts and expenditure of the Centre and a. per
manent Finance Commission type body may dispense
with the requirement of a National Expenditure
Commission.

On the other hand, the State Government with
limited resources at their disposal do not have the
capacity to indulge in fiscal indiscipline in a big
way. In any case, the State’s expenditure proposals
are reviewed annually by the Planning Commission
besides periodic review by the Finance Commission.
In the circumstances, a National Expenditurz Com-
mission for the States does not seem to be necessary.

5.32 The present system of compilation and sub-
mission of accounts involves a lot of delay at various
- stages and as a result the overall financial picture of
State pertaining to a particular financial year emer-
ges after a considerable lapse of time. By the time,.
the final account of a year is obtained, effective steps
to plug the loop holes or any remedial measures
become meaningless due to the time lag. Moreover,
accounting delay serves as a serious .impediment
to regular flow of funds from the Centre where release
of Central assistance is dependent on audited figures
of expenditure.

5.33 The desirability of evaluation audit is not
denied but while conducting such au-it due emphasis
needs to be given on achievement rather than pointing
out defects alone. Unless suggestive remedies are
focussed evaluation audit shall not serve any meaning-
ful purpose. Left to C & A .G. the conducting of
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evaluation audit might lead to direct interference
with the executive. Considering the desirability of
evaluation audit it should be entrusted to an agency
consituted by the State Government itself.

5.34 No comments.

5.35 At present C & A. G. does only test audit.
The periodicity of such audit is biennial, triennial
etc. Though the reports are often delayed they
serve a useful purpose to the extent the State Govern-
ment want to take remedial action on the basis of
the audit report for bringing the erring officials to
book and for plugging procedural and other loopholes.

Since, in the nature of things, the C & A. G.’s
report is always likely to be delayed a useful improve-
ment could be supplementing the C & A. G.’s audit
by a extensive system of internal audit.

5.36 Internally, there is the Ministry of Finance
with its Financial Advisers in every Ministry to check
improper spending and externally, there is Parliament
with its committee assisted by the C & A. G and bet-
ween them they are expected to keep a wacth on
Union and State spending. Though the Public
Accounts Committee and the Committee on Public
Undertakings have done very useful work.

5.37 Yes, the Estimates Committee should go
into -the wider aspects of policies and programmes
and advise the Government on improvements neces-
sary. :

5.38 No separate Expenditure Commission is
considered necessary in view of the existing provision
in the Constitution empowering the C & A. G.
to play this role and the periodical scrutiny of the
expenditure of States as conducted by the Planning
Commission and the Finance Commission.

5.39 We share the views expressed by some State
Governments in this regard. In order to avoid such
irritants and consequential delay leading to lapse
of funds, the proper implementation of schemes
and evaluation thereof should be left with the res-
pective State Governments. There is no reason to
apprehend that the State Governments will indulge
in improper spending. The State Governments are
equally interested in achieving economic and social
objectives at a minimum cost.

PART VI
ECONOMIC AND SOCIAL PLANNING

6.1 Plan formulation passes through at least four
stages. The Planning Commission prepares basic
documents which are at each stage discussed by the
N.D.C. Prevailing economic situation and perfor-
mance of the current plan is reviewed through mid-
term apprisal of the plan performance. In the light
of this appraisal N.D.C. formulates the objectives/
outlines for the next plan. The approach paper is
prepared by the Planning Commission. Thereafter,
it is again approved by the N.D.C. Then guidelines
are issued by the Planning Commission to the States
for preparation of draft plan. In the whole process
State involvements are only during the N.D.C. mee-



tings which is considered as inadequate. Planning
. Commission or its Working Groups may involye
State representatives at the formative stage, prepara-
tion of basic documents wherein the States develop-
ment aspirations for the period may be reflected.
The State's participation at the subsequent stage of
plan formulation may obviate, to a great extent, any
tendency towards imposition of the schemes formu-
lated by the Central Ministries.

The present jsystem of sending guidelines to the
States and asking them to work out their plan scheme
in a burry gives no time for reflection and scrutiny.
This should be remedied by sending the guidelines
well in advance. Discussions with the States by the
Working Groups may be spread over longer periods
doing away witn tne present system of calling all the
States together and hurriedly going through each
State’s programme in a single day which results in
rushing to decisions through bargains rather than any
fruitful discussion. [Invariably Working Groups
have most of the say in the bargain.

6.2 Owing to taeir poor iinances and due to inade-
quate planning machinery the States are landed in a
situation where they can take few terminal decisions
on the development of their own States. lrrigation,
Power, Education and Health Scheme are conceived,
planned, financed and implemented by the State
Governments. Requirement that the Schemes
conform to national schemes of priority takes
away the marginal decision making power itom the
States. When, as have been mentioned earlier,
finances of the State is in a bad shape, involvement
of the Centre is compiete. The sectors mentioned
above, though essentially State subjects. by their very
nature need huge capital outlay compelling ths
States to look to the Centre for finance and materials
resulting in increasing Central encroachment on Sgate
subjects. The remedy lies in strengthening the State
Planning machinery and actual financing of major
projects through Central loans or grants.

It is not considered necessary that the N.D.C.
should be a staitutory body unless the changes sug-
gested in our replies in Part I and Pact IV are given
effect to for the Inter-State Council. As at present
the basic documents should oe prepared by the Plan-
ning Commission in consultation with the States at
every stage in the absence of the statutory Inter-State
Council. The N.D.C. will continue to prescribe
objectives, lay down guidelines for the Planning
Commission and finally approve the Plan p repared
by the Planning Commission in the light of the guide-
lines. Oace the developmsat plans are approved
by the N.D.C., the States should be free to imple-
ment them dispensing with further  discussion
with the Planning Commission which_ will, of course,
continue to provide adequate financial resources to
implement the schemes.

The prevalent system does not enable the States to
have any say in shaping the national policies. The
agenda papers not related to the State’s Plan do not
reach the State capital before final decision. This
omission may be rectified and participation of States
in formulating national policies should be ensured.

6.3 The resolution constituting the Planning Com-
mission invested the Commission with certain respon-

83

sibilities. The Commission is supposed to act as an
independent body. It may consult the Central and
the State Governments and act in close understanding
with both. Notwithstanding the resolution defining
its responsibilities, the Planning Commission in its
present form is essentially an agency of the Central
Ministries. ~States are seldom taken into confidence
in the formulation of schemes of national importance.
The Central Ministries, through the Planning Commi-
ssion, are in commanding position in formulation of
schemes particularly the Centrally sponsored schemes
or in schemes in respect of which the Central Govern-
ment shares expenditures though the schemes fall
under State subjects.

The remedy lies in cutting across the tendency
on the part of the Planning Commission towards
dependence on the Central Ministries in formulat-
ing its decisions. Interaction should at best be
limited to consultation with the Ministry and the
State and not beyond that.

6.4 The Central Government is vested with virtually
unlimited economic powers. Not' to speak of the
Union List and those not specified in the Seventh
Schedule, the Central Government has over-riding
powers in respect of the Concurrent List. Since
economic planning involves decisions of wide dimen-
sions and of serious consequence in the socio-econo-
1mic fabric of the country, it is proper that the nation’s
highest planning level should consists of eminent
experts in the sphere of Economics, Science, Tech-
nology and Management. This body should be of
the highest status and responsible only to the National
Development Council. it should be Free from other
influences and act directly under the guidance and dir-
ection of the nation’s highest Development Council.
This wiil ensure at least optimum utilisation of the
potential towards achievement of the nation’s aspira-
tions, working within the guidelines set up by the
National Development Council.

6.6 The Planning Machinery at the State level is
not at all equipped to guide the State Government
on the national priorities. Until the State Planning
Machinery is strengthened, the Planning Commi-
ssion will continue to be in a commanding position.
The States, due to their poor finances, are dependent
on Central decisions and have to determine their
priorities and selection of schemes well within the
bound demarcated by the Centre through the Plan-
ning Commission. The requirement that it should
conform to the national scheme of priorities take
away even the marginal decision making powers
from the State. As centrally sponsored schemes of
education, health, employment, irrigation etc. consti-
tute part of the State Plan, these are conceived, for-
mulated and sponsored by the Central Government.
Even the outlays are included in the Central Sector
Plan, the only task left to the State being to implement
it. The States are compelled to accept it even though
such schemes do not fit in their scheme of Priorities.
This they are obliged to do only because the State’s
resources are limited. This involvement in every
detail has resulted in the erosion of the State’s auto-
nomy. Once the outline is approved by the highest
body ie., N.D.C. State should be free to work
out how to implement the detailed schemes without
any interference by the Centre.



6.7 The present system of channelising Central
assistance through loans and grants, seems to be
working satisfactorily. Divested of the responsibility
of finding resources the Commission may devote
itself solely to the evaluation and guidance of the plan
scheme and to be instrumental, as it should be, in
economic transformation of the country. This
channelisation should conform to certain criteria
outlined by the N.D.C. viz., backwardness of the State
and their resource constraint. The basic objective
should, of course, be balanced development of all
the States, taking into consideration the special pro-
blems confronting each particular State. There
should be check against too much inroads into the
State schemes based on the special needs of the parti-
cular State in an effort to make them conform to the
national priorities. Allowance should be given to
the State Planning Machinery to handle the Special
Regional Problems onits own. The Planning Commi-
ssion may, however, oversee that the scheme is not
too ambitious so as to be beyond the realm of practical
implementation.

6.8 Asstated in reply to Q. 565 (b), Assam may be
allowed to retain its status as a special category State
outside the Gadgil formula. The pattern of Central
assistance may be changed to an uniform pattern of
90 per cent grant and 10 per cent loan, doing away
with the existing distinction as between General and
Hill Areas

6.9 The criteria evolved by the N.D.C. for alloca-

ting central plan assistance to States places the back-
ward States at a great disadvantage. Advanced
States with more resources could go for bigger State
Plans. Added to this, private investments are attracted
mostly by advanced States, and are extremely
shy in the less developed States. This cuts at the root
of balanced development of States.

Assam being a special category States outside
the Gadgil formula and inr ecognition of the special
position accorded to Assam there should not be
different pattern for General, Hill and Tribal Areas.
The existing distinction may be abandoned and the
whole State may be governed by the uniform pattern
of 90 per cent grant and 10 per cent loan. Deter-
mination of priority sector may be left to the State.
The present system of allocation of 509 on popu-
lation and 509 on area basis has not resulted in any
perceptible forward step on the part of hill areas of
weaker States towards their goal of removal of poverty
apart from the avowed object of balanced regional
development. The quantum of special Central
assistance should be in conformity with the special
need for accelerated development in certain spheres
¢.g. high incidence of poverty and under development
prevalent among the Tribal and the Other Backward
Classes of the North Estate Region. The State
Government should be given a free hand in the dra-
wing up and implementation of priority sector schemes
without any string attached to it.

6.10 Most of the Centrally >ponsored Schemes
are conceived, formulated and sponsored by the
Centre. Schemes of this category, coming under
Primary Education, Public Health and Social Wel-
fare constitute part of the State Plan. The States
are obliged to implement them even if such schemes
do not get integrated with the rest of the State Plan
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and remain attached as appendages. The Centre
may consider these schemes necessary from the
national point of view while the States are tempted
by the inducement of Central assistance in the initial
stages.

But under the federal policy and prevalent distri-
vution of fiscal powers, any change in this regard can-
not be visualised. As long as the State continue to
suffer from the chronic illness of financial weakness
and resource constraint, the Centre will continue to
use its power more effectively reducing the limited
decision making power enjoined on the States by the
Constitution.

6.11 The State Evaluation and Monitoring machi-
nery in Assam established in the year 1965 to watch
the implementation of plans is not adequate to cope
up with the increasing workload. At present, the
evaluation organisation has been able to take up only
evaluation schemes of experimental nature and few
important schemes from the point of view of the
State. Again, in respect of monitoring of plan sche-
mes the organisation has not been able to achieve
much due to inadequate staff in the organisation.

In order to examine that the Central and State
funds invested in the development plan yield the de-
sired results, the State Evaluation and Monitoring
Organisation needs to be suitably strengthened without
further delay. A proposal for strengthening of the
State Evaluation and Monitoring machinery has
already been sent to the Programme Evaluation
Organisation, Government of India during the year,
1982 which has been again renewed in the month of
June, 1984.

The State units of the Planning Commission’s
Programme Evaluation Organisation, should main-
tain more effective and closer ties with the State
Evaluation Organisation. Instead of present practice
of occassional exchange of reports prepared by each
organisation separetely, there should be constant
rapport, close cooperation and in appropriate cases
joint studies may be undertaken.

6.12 No Comments.

6.13 In Assam the State Planning Board oversees
the Plan formulation and implementation. But
the extent of effective exercise of the State Board is
circumscribed, as the State Plans are prepared within
the guidelines prepared by the Centre. Secondly,
the strengthening process of the State Planning machi-
nery has been hindered or rather crippled by excessive
inroads by the Centre. The strengthening of the
State Planning machinery has to be effected through
a prescription issued by the Planning Commission®
which, in effect, 1s a catelogue of junior officers,
assistants and peons to be recruited and a few minor
items to be purchased. The list does not provide
for appointment of experts with decent salaries atta-
ched to their post. Nor does the list provide for
any construction or purchase of conveyances tor
providing mobility for effective functioning of the
machinery.

The remedy lies in allowing the State Planning
machinery to strengthen itself and to meet its own
needs wituout let or hindrance within the financial



limitations recommended by thé Planning Commi-
ssion. In fact, if necessary, States may go beyond
the recommendations of the Planning Commission
for strengthening the Plahning machinery at the
State level to be able to handle its own Plan and
with the implementation of Plan Schemes.

PART Vil
Miscellaneous

Indusries

7.1 The First Schedule to the Industries (Develop:
ment and Regulation) Act, 1951 envisaged Central
regulation of a few industries which were of vital
public interest and of national importance. There-
after Central control has grown to add more and more
industries of all types leaving to the States only the
small scale industries which are also controlled by
the Centre to a large extent. However, we have
no instance to cite that the Centre has used a deli-
berate policy to the detriment of the States’ interest.
But the Central Regulation has caused & situation
in many States like ours, where vast natural resources,
particularly gas and mineral resources, have remained
unutilised/unexploited—as for example the cases of
cement industry, oil exploration/natural gas can be
cited. The policy followed by the Centre in the early
70s of discouragingadditional capacity in surplus
States retarded the expansion of such industries in
the State and thereby exploration/exploitation and
utilisation of the vast resources.

7.2 Weare of the view that the Central Government
should only regulate those industries having connec-
tions with defence and security of the country. The
licensing authority for the remaining industries should
be vested with the State Government under the guide-
lines of the Central @Government.

7.3 It is observed that licences are taken for many
items by big houses but never implement them. [t is
observed that such licences are taken to stop establish-
ment of similar projects by other parties. It may also
be pointed out that backward States are normally
victims of this as new licences for these items are not
considered on the ground that licences for excess
capacity of these items have been issued. Definite
time Schedule be fixed for implementation of the
project and such licences should be cancelled after
{he expiry of stipulated time. Application from
public & Co-operative sector should not be rejected
on the ground of excess capacity licence being issued
if the project is found otherwise viable. Applications
for industrial licences for establishing project
in category-A backward district and non-industry
district should be given over-riding preference.
Although the principle is laid down by the Government
of India for non-industry district but this is not follo-
wed in practice.

7.4 Many States particularly the backward. States
are not fully organised to support the small scale
industries mainly in respect of supply of raw materials
and marketing assistance. Although State Small
Scale Development Corporations are authorised to

procure and distribute all variety of steel materials,.

the performance is not very satisfactory because the
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cost of materials often becomes uneconomic for S.S.1.
units. For other items, it is suggested that the orga-
nisation like S.T.C., M.M.T.C., N.S.I.C. etc. should
open their functioning establishment in all States
so that the small enterpreneur from the State need
not run f.r their requirement to the head office or
regional offices of these organisations. It is observed
that the offices of these organisations were opened
in many Siates but without sufficient power. The
offices should be given necessary powers to function
to assist the local S.S.5. unit in true spirit. Central
Government is the biggest individual buyer in the
country. It is true that the Central Government
has taken number of steps to provide marketing assis-
tance to Small Scale Industries but many more are
necessary. It is suggested that the requirement of
various organisation of Government of India’s esta-
blishment & undertaking should purchase the require-
ment of various items from the local units where
these items are required to be consumed. If the
prices offered in such cases are found to be higher,
the prices may be fixed by competent authority on
cost analysis basis which is the established practice
of D.G.S. & D.

7.5 The Cent ally Coatrolled national industrial
financing instituiions working in Assam are [.D.B.I.
& LF.C.I. But the functioning of other organisations
like L.I.C.I,, LC.I.C.1. are not encouraging. Govern-
ment may consider establishment of a single Cen-
trally controlled national industrial financing institu-
tion for each States where all the facilities may be
made available,

7.6 & 7.7. Locational decisions on central invest-
ment in public sector is: the most important matter
particularly for the Staie where the private invest-
ment is shy. The Industries reserved for public
sector should be established in the State where there
1s potentiality as well as availability of raw materials
and in such cases the State Government concerned
should have a major say in location of the industrial
project. In respect of other items backward States
should get preference. Under no circumstances
States” demand for establishment of central sector
projects should be turned down on the ground of
lgclélof suitable infrastructure if the project is otherwise
viable.

7.8 We are fully satisfied with the policy of the
Goverament of India in regard to the assistance given
for development of the backward areas.

Trade and Commerce

8.1 We.agr'ee to the provision of Article 307 of
the Constitution providing for appointment of an

authority for the purposes enjoined in Articles 301
to 304.

Agriculture

9.1 So far as the Centrally sponsored schemes are
concerned, it is evident that while/approving the
State Plan, Central Government priorities are not
keeping in tune with the State Government priorities—.
the tendency being to retain uniformity in the terms
and conditions for the entire country. It is there-
fore, considered meet and proper that the Govern-

ment of India would give priority to the interests
of the States.



9.2 It is suggested that in such cases, the Govern-
ment of India should continue to bear the whole
expenditure of the scheme so long as the Government
of India considers the running of the scheme necessary.

9.3 Apart from the recommendations of the
National Commission, the Government of India
should also formulate locally suitable schemes
keeping in view the diverse conditions in different
States.

9.4 (a) Fixation of minimum or fair prices of
agriculture items uniformly throughout the country
does not appear proper. It is suggested that they
should be fixed keeping in view local conditions of
productivity, market price, demand etc. which differ
from State to State.

9.5 National Agricultural Research Institutions
should come forward to help the State Governments
for solving local problems faced by different States
as all the States do not have the infrastructure for
conducting researches on the local problems.

Similarly NABARD should formulate the credit
scheme keeping in mind the different stages of develop-
ment in each State instead of having a uniform
regulation applicable to all States.

Food & Civil Supplies

10.1 Present arrangements for the purpose men-
tioned in the question are adequate.

10.2 Periodical review will definitely help improved
functioning. The States should have unfettered power
in respect of those enforcement and regulatory orders
administered by the States.

Education

{1.1 Tt is not true that there is unnecessary centrali-
sation and standardisation in the field of education
and excessive interference. Our experience in recent
past is that Centre seldom interferes in this sphere
and has always sympathetically treated the problems
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of the State, It is an established fact that centralisation
is essential in some fields of education and perhaps
in such fields only the Centre has guided the States.
Educationally, Assam is one of the nine backward
States and it has received special attention and
financial aid from the Centre.

11.2 The State is receiving satisfactory financial
assistance from the University Grants Commission.
There is wide scope for the University Grants Com-
mission to tone up the administration of the Univer-
sities for their effective functioning. In this respect,
they can also extend financial help for imparting
training for better management of University affairs.
It will be better to provide legal action against the
Universities for their failure to conduct the examina-
tions timely.

11.3 At present a Central Advisory Board under the
Chairmanship of Union Minister of Education is
functioning and all the State Education Ministers
are its members. Timely meeting of this Board
facilitating exchange of views at regular intervals
will be quite adequate and no separate arrangement
is called for.

11.4 There is no difficulty in maintenance of
separate institutions for linguistic minorities both
tribal and non-tribal, except financial drawbacks.
There are restrictions in rules and procedures to
provide deficit finance to such institutions. Even if
rules are relaxed, it may not be convenient to give
financial aid to all the linguistic minorities ‘institutions’,
The Central Govt. may consider to provide a scheme
under the Central Sector for giving aids to such
institutions.

11.5 There is no such conflict between the Centre
and the State in Educational fields.

Inter-Governmental Co-Ordination

12.1 No serious problems in the Centre-State
relations have been found in this State. Therefore,
the setting up of an Advisory Commission in the line
of U.S./A. is not considered necessary.



Modified/Additional Replies From Government of Assam

to some selected questions of the questionnaire
(Received in July, 1987)

PART 1
INTRODUCTORY

1.2 The distribution of powers between the Centres
and the States is very important to maintain federalism
and the democratic norms in a federal system of
administration. Some powers which have been
incorporated in List II1 of the Constitution have
to be incorporated in List 1I in order to make
federalism more effective. Entries, like, 17A-Forests,
17B-Protection of Wild Animals and Birds of List 111
should be brought to List II. Unless the States are
given exclusive powers in respect of natural wealth
and resources, such as, oil, forests and some minerals,
the States cannot be resourceful. This will affect
the economy of the States where there are plenty
of such resources. Therefore, occasional review of
distribution of powers between the Centre and the
States is a must and considering the exigencies more
power should be given to the States for the develop-
ment. More concentration of powers in the Centre
will not be conducive to allround development of the
States.

1.8 Article 3 of the Constitution needs to be
suitably amended for making it mandatory to obtain
the prior approval of the State Legislature before a
bill is introduced in the Parliament to change the
area of any State,

PART 11
LEGISLATIVE RELATIONS

2.1 It appears from the amendments of the Con-
stitution made from time to time that there is a ten-
dency of the Centre to curtail powers of the State
by making additional entries in List 111 to the Seventh
Schedule. It has already been mentioned in the ori-
ginal answer to Question 2.1. The Entry 92-A made
in List I by way of amendment in the year 1956 has
virtually taken away the power of the State under
Entry 54 as it stood prior to the amendment of 1956.
Likewise, Entries 17-A and 17-B made in List 111 by
amendment of the Constitution made in 1976 have
curtailed the powers of the State in respect of Forests
and protection of wild animals and birds. Prior
to that amendment, the State exercised its powers
on the subjects mentioned in the aforesaid two entries.
So, the view that there is nothing basically wrong
in the scheme of distribution of legislativc powers
between the Union and the States is not basically
correct. The tendency of the Centre which has been
clearly exhibited from the amendments of the Consti-
tution is to curtail the legislative autonomy given
to the States and this tendency is not a healthy
one for maintaining™"cordial relationYbetween the
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Centre and the States. The Centre should not encro-
ach upon the State Legislatives field on the basis of
the so-called “‘national interest” or “public interest™.

2.5 (i) Entry 97 in the Union List of the Seventh
Schedule has given enormous powers to the Parlia-
ment to make laws in any other matter not enumerated
in List II or List TII. This entry appears to have
given unguided powers to the Parliament, Some
restrictions should be made so that in making any
law where State js concerned, the Parliament, before
introducing any Bill shall obtain prior approval of
the State Legislature.

(i) Tt is necessary to amend Article 213 of the
Constitution in respect of promulgation of Ordinance
by the Governor of a State. From the existing pro-
visions of Article 213 it appears that even in utmost
urgency, the Governor is not entitled to promulgate
any Ordinance without instruction from the President
in respect of the items mentioned under the proviso
to clause (1) of the said Article 213. Some provision
like the provisions of the Article 255 of the Consti-
tution should be incorporated in Article 213 so that
the Governor can exercise power in utmost urgency
to promulgate Ordinance without instruction from
the '~ President.

(ili) Under Article 16(3) of the Constitution, the
Parliament has been authorised to make law in
regard to a class or classes of employment or appoint-
ment to an office within a State prescribing require-
ment as to residence prior to 'such employment or
appointment. 1In that view of the matter, the Centre
should make some law prescribing the condition of
permanent residence within the States prior to the
employment or appointment of a citizen. It should
be a condition-precedent that a citizen coming from
one State to another State and seeking employment
must be a permanent resident of the latter State.

(iv) Crude oil was first discovered in Digboi around
100 years ago and the first refinery in the country
was set up at Digboi at the turn of the century. Over
the last few decades, crude oil and natural gas have
together emerged as the single most important source
of primary energy in the world. In 1984, out of
7201.6 million tonnes of crude oil equivalent energy
consumed. Oil and Natural Gas accounted for 2844
and 1409 million tonnes of oil equivalent. In India,
against the worldwide estimated per capita primary
energy consumption of 1529 KG oil equivalent the
consumption was only 196 KG. Again, against the
world wide per capita consumption of 604 KG oil
equivalent and 299 KG oil equivalent for crude oil
and natural gas, India’s consumption was only 55
KG and 5 KG respectively. Thus, with economic
development, the importance of oil and natural gas
as a primary source of energy is bound to increase.



Within the country, in 1983-84, out of the total
production of 26.20 million tonnes of crude oil, off-
shore oil production accounted for 17.39 million
tonnes and on-shore oil production was 8.62 million
tonnes, of which the share of Assam was 5.00 million
tonnes. The share of Assam in 1985-86 was almost
same when the total crude oil production reached
the figure to 30.16 million tonnes of which off-shore
crude oil production accounted for 20.82 million
tonnes.

Thus, Assam accounts for between 1/5th to 1/6th
of the total crude production of the country (both
off-shore and on-shore).

However, a perusal of the income derived by the
Centre from exploration and production of crude oil
alone would show, for example, that the Central
Government earned a total of Rs. 2751 crores in the
year 1983-84 on account of royalty, sales tax, profit
divident, corporate tax and oil development cess.
On the other hand, the State of Assam earned only
Rs. 58.07 crores on account of royalty and sales tax.
In 1983-84, Assam produced 5.009 million tonnes
and thus, the State made on earning of Rs. 115,93 per
tonne of crude o1l versus the Centre’s earning of Rs.
1057 per tonne of crude oil of 26 million produce
that year. Thus, even in the single year of 1983-84,
the per tonne earning of the Central Government
on account of production of crude oil was almeost
10 times as much as that of the State,

The State Government is of the view that retention
of the subject of Regulation and Development of oil
Fields and Mineral Oil Resources in the Union List
is resulting in an enormous transfer of the State’s
resources to the Union depriving the State of Assam
which is one of the least developed States in the
Country and which suffers from the disadvantages
of relative inaccessibility, small size of market and
backwardness in relation to the rest of the country
from making use of one of its principal natural re-
sources in order to foster the development of the
State. The illustration given above has not taken
into consideration the additional enormous profits
earned by the Central Government, through the pro-
cessing and sale of the petroleum products and also
" the production of petro-chemical, fbased on this
basic raw material. It has also not taken into consi-
deration the similar profits and revenues earned by
the Central Government on account of the sale of
natural gas which has come to be recognised as an
equally important source of energy as oil.

Therefore for balancing regional development and
for allowing the State of Assam to obtain a just share
of the profits made by the Central Government on
account of production of crude oil and natural gas,
it is necessary that the subject of development of on-
shore Oil Fields and Mineral Oil Resources be trans-
ferred from the Union List to the State List. Off-
shore development of Oil Fields and Mineral Oil Re-
sources could continue to remain in the Union List.

PART TII
ROLE OF THE GOVERNOR

3.5 Tt is the common knowledge that Bills passed
by State Legislatures are pending months together
and some-time years together with the Central
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Government. In some cases it is found that the Bills
are not even sent to the President for assent. Due
to such undue delay in obtaining the assent of the
President, State Government faces immense difficul-
ties in respect of the implementation of the scheme
provided. in the Bill passed by the State Legislature
and sent for assent of the President. There should
be a machinery to look after this important matter
and the Central Government should be alert so
that no Bill is unnecessarily withheld from the assent
of the President. It should also be looked into that
the Bills sent for assent of the President are attended
to without any delay. In connection with inordinate
delay in getting tie assent of the President two Bills
passed by the Assam Legislative Assembly may be
cited. They are— (1) Assam Panchayati Raj Bill,
1986 and (2) Assam Forest Protection Force Bill,
1986. '

3.7 There are divergent views in respect of the
office held by the Governor. It is needless to mention
that unless there is a cordial relation and coordination
between the Ministry and the Governor of a State,
the administration of the State cannot be run smoothly.
There are instances that due to lack of such cordial
relation and co-ordination, the administration of a
State had suffered badly. In order to avoid such
unpleasant situation, the Central Government should
consult a State Government before a Governor is
appointed for a State. The Governor so appointed
should be acceptable to the State Government, This
has to be done for the greater interest of smooth
administration of a State.

PART VI
ECONOMIC AND SOCIAL PLANNING

6.6 In addition to the answer already furnished
to the Commission, the following is also the view of
the State Government—

Although  “Planning” as a subject is in the
Concurrent list, it has virtually become a Central
subject. While the exercise of planning can be
done by a State, such an exercise will be fruitless
unless the plan prepared is approved by the Plan-
ning Commission. On such approval will depend
the plan allocation. Thus it is quite clear that
planning is no longer a concurrent subject, but
has become a Central subject in all but name.

Viewed in this context, and that the Five Year
Plans have progressively tended to reflect national
priorities much more than local needs and aspira-
tions, it is appropriate that the financing of the
five year plans should be by and large the responsi-
bility of the Central Government, except in so far
the resource position.of the State allows. In
contradistinction to the present system the concept
here is that the development plan of a State should
not be based on its capacity to raise resources but
should be based on agreed needs. Since national
priorities are reflected more than anything else in
the development plan, the financing should aiso be
from the national fund. As it is, the share of income
tax and other taxes made available to a State is
not increasing due to other means of raising re-
sources resorted to by the Central Government
such as administered prices, surcharge on various



taxes, which do not come into the divisible pool.
Particularly for a poor state such as Assam, national
planning, involving national priorities as it does
should also be based on national resources and not
on the State resources.

PART VI

MISCELLANEOUS
Education

11.1 To avoid unnecessary centralisation, educa-
tion, in the true spirit of the federal structure, has
to be in the State list. Role of the Central Govern-
ment should be purely advisory. A sound educational
policy must take into consideration the regional,
economic, social and cultural disparities. A uniform
central policy may be advantageous for some states
and quite disadvantageous for others. The responsi-
bility of building up the future generation retaining
their cultural roots should be entrusted to the States.
Since financial assistance is tied to Central policy,
State’s authority is sufficiently curtailed so far as
planning ‘and development of education is concerned.

11.2 (a) University Grants Commission is an
autonomous body and this body is expected to guide
the universities in all their affairs. So far academic
guidance of the UGC has not been upto expectations,
The Commission is more engrossed in distribution
of grants. Academic evaluation of the universities
by the UGC should be persued more vigorously.
Academic impact of the UGC is yet to be felt by the
teachers. students and the State Governments,

(b) Gauhati University and Dibrugarh University
are affiliating universities. Most of the colleges
affiliated to the two universities are situated in rural
areas. Many such colleges cannot fulfil the criteria
set-up by the UGC for receiving grants, whereas the
colleges situated in comparatively advanced areas
can take full advantage of the benefit of the UGC
projects. Those situated in backward areas can
hardly avail any thing. This creates more disparities.

We do not want to curb higher education. The
norms set up by the UGC without taking into consi-
deration the economic backwardness of our regions
has greatly hampered the consolidation of higher
education in our State.

11.3 The role of Central Advisory Board of Edu-
cation (CABE) can be more useful if policy decision
are not allowed to be taken on merely majority counts.
Genuine difficulties of the State must be appreciated
and rtesponded to. More over, political conside-
rations must not be allowed to influence decision
particularly in the policy planning of education.

11.4 Minorities have the right to establish and
manage their own educational institutions. They
should continue to enjoy this right. And they should
do it with full recognition of the rights and privileges
of the majority. These institutions also must not
become a threat to the language and socio-cultural
equilibrium of the region. Rightful place of the lan-
guage of the majority groups must be recognised by
such institutions. Such institutions should also
assume the responsibility of further strengthening
the languages and culture of the society for a harmo-
nious development of the region..

Service condition of the teachers working in
minority run institutions should be at par with
those working in other Government and non-Govern-
ment institutions. There should also be provisions
for public scrutiny of the minority institutions in
both academic and financial aspects.

It may be mentioned that foreign nationals illegally
staying in Assam may also claim educational (and
also — political rights etc.) as minorities, They must
be debarred from any such rights,

11.5 (a) Regarding conflicts between the Centre
and the States in regard to programmes of educational
development, specific instances are not totally absent.
One such instance is the Novodaya Vidyalaya. The
medium of instruction of these schools are Hindi and
English. This policy contradicts the three language
formula. It also negates the commitment to the
development of regional languages.

(b) Another example is the proposition of National
Testing Service. This proposal, if implemented,
without taking into consideration the regional im-
balances in educational and social development,
will create a disastrous situation for the educationally
backward State, The economically advanced society
will definitely benefit from this proposition. But
students from comparatively backward regions
will hardly have their share in the service of the
nation.
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REPLIES TO THE QUESTIONNAIRE

PART I
INTRODUCTORY

No reply given.

PART II
LEGISLATIVE RELATIONS

2.1 There is nothing basically wrong in the scheme
of distribution of Legislative Powers between the
Union and the States as envisaged in the Consti ution.
There is no such case in this State where Article 249
has been made use of by the Parliament as a result
of which any State Law has been overridden to the
detriment of the State. No Law made by the Parlia-
ment has been a source of irritation to this State.
There has also been no such Legislation by the Parlia-
ment by which the State Powers have been eroded or
any specific difficulty created. The Union has not
made any encroachment on the State Legislative
field in the name of either National Interest or Public
Interest to the detriment of this State.

2.2 Our Constitution has justified its existence
and it does not require amy major change. The
distribution of powers under the Legislative List
of the 7th Schedule of the Constitution is balanced
and does not require any interference so as to amend
the Constitution. Strong centre is needed to preserve
the unity and integrity of the Nation and, as such,
no change in the Legislative List is suggested by this
State.

2.3 The provisions as contained in the instruments
of the instruction under the Government of India,
1935, that whenever any Legislation by the Centre
was under taken on a concurrent subject, the Provin-
cial Government had to be consulted beforehand,
should not be adopted. Various States have not

different local interest and they may not agree on -

a particular point, which is essential for the National
interest and, as such, it is only the Centre who may
judge the paramount interest of the Nation in relation
to a particular zone. It is not desirable that the Union
should consult with the Provincial Government
before making any legislation on concurrent subject
as mentioned in List III of the 7th Schedule of the
Constitution.

2.4 The Declaration enabling the Parliament to
legislate on certain subjects within the exclusive
competence of the State in ‘‘National Interest” or
“Public Interest” should be for a particular duration
subject to periodic review. ‘The provision enabling
the Parliament to legislate on certain items in the
State List on the ground of National interest or Public
interest should be for a particular period subject to
periodic review. National interest must over-ride
Zonal interest. :
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2.5 Not in favour of any change in regard to the
Union State relations in the legislative sphere. The
existing provisions are sufficient which alone can
maintain good relationship between the Union and
the State.

However opinion of the Legislative Assembly and
Council can also be obtained on the relations between
the Union and the States in the legislative sphere.

PART I1I
ROLE OF GOVERNOR
No reply given.

PART 1V

ADMINISTRATIVE RELATIONS
No reply given.

PART V
FINANCIAL RELATIONS

5.1 Before replying to this question, it would
be necessary to have a look at the main features of the
financial arrangements made in the Constitution
laying down, inter alia, the pattern of distribution
of revenues between the Union and the State, and
the nature, scope and manner of transfer of resources
from the Centre to the States.

While the Constitution makes a clear delimitation
of taxing powers of the Union and the States leaving
no room for concurrent jurisdiction, it also makes
a provision for the yield from certain taxes and duties
levied and collected by the Union to be assigned to
the States in certain cases and to be shared between
them in case of some others. The States retain the
proceeds of their own taxes and levies wholly to
themselves. In addition, they receive certain sums
as their shares both as constitutional right and assign-
ment from the Union.

The taxes and duties levied and collected by the
Union can be classified into four district categories :

(i) these taxes, the proceeds of which are entirely
retained by the Centre, such as, custom duties,
corporation tax and wealth tax;

(ii) those taxes, the net proceeds of which are
wholly assigned to the States such as, Estate
Duty, taxes on railway fares and freights, ter-
minal taxes, stamp duties and excise duties on
toilet and medicinal preparations;



(iii)_those taxes, the net proceeds of which are com-
pulsorily shared with the states such as, income-
tax; and

(iv) those taxes, the proceeds of which may be shared
with the States; if the Parliament by law so
decides, such as, excise duties other than those
on toilet and medicinal preparations. Besides
additional duties of excise, levied by the Union
in replacement of sales tax, wholly accrues to
the States.

Apart from the tax sharing arrangements described
above, the Constitution also envisages statutory
grants-in-aid to the Statcs under Article 275 which
can be extended to the States which are determined
to be in need of assistance. There is an element of
discretion in this provision as regards its applicability
in general. There is, however, an obligation created
by the proviso to the aforesaid Articie for meeting
the costs of such schemes of development as may be
undertaken by a State with the approval of the Govern-
ment of India for the purposes of promoting the wel
fare of the Scheduled Tribes or raising the level of
administration of the rest of the areas of that State.

There is another provision in Article 282 which
:mpowers the Union or the State to make grants
.or any public purpose, notwithstanding the fact
that it falls outside the purview oi their legislative
authority. It is obvious that this is an enabling
provision to meet a situation not otherwise provided
tor, Since plan grants are made under this provision,
the use made of this Articie has evoked considerable
controversy which should not detain us here because
it will be dealt with later at the appropriate place.

The makers of our Constitution were fully aware
that howscever meticulous care is exercised in devising
a system of clear out division of functions and re-
sources between the Union Government and the States,
there is bound to arise, as has happened in other
federations tvo the, problem of achieving an enduring
correspondence beiween the functions and resources
of the two layers of Government. Hence, the
problem of fiscal imbalance—both wvertical and
horizontal is not an exceptional phenomenon of the
financial arrangements enshrined in our Coustitution.

The nature of the sources of revenue and the expen-
diture functions entrusted to the Union and the States

having been decided naturally in consideration of

different principles, there would invanably arise a
situation which will place the Union in a comforiable
position with major, elasitc, high yielding and rapidly
growing sources of revenue as against the States, which
are deft with comparatively inelastic, narrow-based
revenues sources but burdened with the responsibilities
of expanding nature, such as maintenance of law and
order, education, agriculture, public health, irrigation
and so on. Thus, results a vertical imbalance when
we take into account the fiscal needs of the States
against their resource position vis-a-vis that of the
Union,

Apart from vertical fiscal imbalnace, which will
universally affect all the States, on account of the
States beimng not economically equally placed at the
time ihe Constitution came into operation and also
for the reason of the varying levels of development
achieved by them at any given time as well as their
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varying revenue potentials and needs ol expanding
expenditure commitments, the States would inevi-
tably come to face the impact of horizontal fiscal
imbalance, which coupled with vertical fiscal imbalance
adds greatly to their revenue requirements.

The framers of the Indian Constitution were fully
conscious that complete separation: of taxing powers
leaving no room for overlapping jurisdiction of the
Centre and the States in this regard would by itself
not do away with the inevitabiuty of imbalance bet-
ween the functions and resources of the States leading
to inadequacy on their part to discharge their obli-
gations under the Constitution solely on their own.
1n almost all federations, the inevitability of fiscal
imbalance of the nature described above has been
given due recognition and constitutional provisions
made for transter out of federal revenues sums to the
constitutent units to remedy the imbalance. Hence;
our Constitution too made constitutional provisions
for wide ranging resources transfers from the Union
to the States.

Since the plan of distribution of revenues between
the Union and the States had assigned the former
a place of primacy, the framers of the constifution
did not think it desirable to give the Cenure unfettered
hand in the matter of financial transfer to the States.
Keeping this in view, Article 280 of the Constitution
provided for the appointment of a Finance Com-
mission once in every five years to make a quinquen-
nial review of the finances and needs of the Union
and the States and recommend financial transfer to
the States. :

According to the constitutional provisions, the

. Finance Commission is intended to be the chief

instrument of transfer of revenues from the Union
to the States. It derives its authority from the Consti-
tution and its composition is settled in accordance
with an Act of the Parliament. It is empowered to
make recommendations to the President about the
distribution between the Unien and the States of the
net proceeds of the shared and shareable taxes and
the allocation between the States of the respective
shares of such proceeds. It is also required to suggest
the principles to govern the grants-in-aid of the re-
venues of the States. Moreover, any other matter
can also be referred to the Commission by the Pres--
sident in the interest of sound finance.

The constitutional provisions, therefore, making
the financial arrangements and providing for the
scheme of devolution as well as setting out the.
mechanism of resources transfers to the States are
manifestly adequate in themselves and do not call
for a change. The Finance Commission, composed
as it is of distinguished persons in their own fields,
is an institution enjoying constitutional status and so
is independent in its own sphere and its deliberations
are not likely to be susceptible to outside interference.
Hence, the mechanism of resource transfer, which
operates in accordance with the principles laid down
by the Finance Commission, is subject to the limits
set by the recommendations of the Commission.

In this view of the matter, we are not inclined to hold
that the mechanism of resource transfers, as envisaged
in the Constitution, suffers from inherent weakness
or deficiencies so that 1t cannot come upto the ex-
pectations of the makers of the Constitution. We



are, however, aware that the field of Union-State
financial relations has not been so quiet. In fact
many issues have been raised suggesting, inter alia,
that the way these arrangements have been working
has led to a situation in which the transfer of resources
has neither succeeded in meeting the needs of the
States nor has been able to secure a reasonable mea-
sure of uniformity in standards, the two broad ob-
iectives which any scheme of fiscal transfers should
desirably aim at. We do not believe that the said
failure of resource transfers in enabling the States
to meet their growing requirements or in producing
equalising effects on standards of administration
social and economic services can be attributed to
any discernible infirmity of the constitutional pro-
visions. If there has been failure on these counts,
the reasons lie elsewhere.

The framers of the Constitution had hoped that
the mechanism of fiscal transfers which they provided
in the Constitution would achieve the objective of
covering the revenue gap between the resources and
the fiscal needs of the States to discharge their growing
responsibilities. It can be nobody’s case that this
hope has been fully realised; and for this the metho-
dology followed by the Finance Commission is ans-
werable. The Finance Commissions have been
following what has come to be known as the gap-
filling approach. The States are called upon to
submit forecasts of revenue and expenditure on
non-plan account in a standard form. The forecasts
thus obtained are reassessed in the light of certain
broad considerations and on the basis of certain
assumptions so that the forecasts are adjusted to make
them comparable. Then the Commissions work
out the gross deficits or surpluses on the non-plan
revenue account of the state budgets. After allowing
for devolution of tax shares from the divisible pool
of taxes, the gaps are treated as budgetary needs of
the State Governments. In case some States are
still found to suffer from deficits in their non-plan
revenue account, they are considered eligible for
grants-in-aid, otherwise not. In other words, the
budgetary gaps so assessed have tended to be equated
with financial needs of the States.

The estimate of the gap on non-plan revenue account

assessed in the manner described above, is based
merely on normative growth rates of revenue and
expenditure assumed by the Finance Commissions,
which were not in a position, on the other hand, to
reduce the tax shares of those States which were found
to enjoy non-plan revenue surplus after receiving tax
shares because such shares were dependent entirely
on different sets of criteria uniformally applicable
to States irrespective of the nature of the gap asses-
sed. One consequence of this methodology has
been that richer States have received higher amounts
in the total devolution as compared to some weaker
States which had to remain content with the fixed
sums of grants-in-aid to fill in the gap.

The past Finance Commissions have made reference

to the needs of the States in varying terms but they
have never attempted to estimate the real financial
needs of the States in relative terms and recommend
fiscal transfers accordingly. They seem to have
assumed that the gap between estimated revenue and
expenditure reflects the financial needs of a State.
This assumption is open to question. The real
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financial needs of a State cannot truly be reflected
by the budgetary gap estimate in the manner detailed
earlier, because the financial need has to be measured
keeping in view broad economic consideration such
as, levels of development, disparities in the revenue
potentials, the standards of essential public services
of different States. The estimated budgetary gap
as assessed by the Finance Commissions, used only
for the limited purpose of determining grants-in-aid,
cannot be held as representing the real financial
need of a State, which should be assessed in a com-
prehensive manner by taking an overall view of the
resources and responsibilities of the States so as to
determine their relative needs in an objective manner.

In estimating the revenue gap, the Finance Com-
mission rely on several assumptions which eventually
tend to make the revenue gap estimate unrealistic,
For instance, the revenue potentials of a State are
unduly exaggerated by assuming that the States would
earn certain positive rates of return even from their
public utility undertakings such as, Electricity Boards
and Road Transport Corporations. To make such
assumption amounts to totally ignoring the realities
of the situation. We know from our own experience
that the State Government have not received any
amount from the Electricity Board either by way of
repayment of loan or interest thereon during the
entire period covered by the recommendations of
the Seventh Finance Commission, even though the
Commission had taken credit for a certain rate of
return thus adding to the resources of the State,
which in fact, has not materialised. So is the case
with our Road Transport Corporation, in whose
case also the Seventh Finance Commission had sti-
pulated a fixed rate of return during the devolution
period and had hoped that the return so earned would
add to the resources for the States plan. This
turned out to be a pious hope.

Then again, the Finance Commission expected
the irrigation work yielding certain rates of return.
Such expectations, it may be pointed out, are based
on questionable premise that public utilities like
generation and supply of electricity, road transport
undertakings or irrigation projects should make pro-
fits like commercial ventures. It need not be for-
gotton that they create infrastructures and also
carry social obligations so that they cannot be treated
at par with commercial undertakings run with a
motive to earn profits. To ignore these aspects
amounts to taking an unrealistic view of the nature
and purpose of such public utilities, let alone their
social obligations and the socio-political mileu in
which they have to. operate. The assumption of
positive return from the undertakings of this nature
can only be hypothetical and, in real sense, will not
add to the revenue of the States or the resources for
their plans. Hence, a correct assessment of the
revenue of a State should not take credit for returns
from such undertakings. If at all, rates of reasonable

return can be assumed only on such enterprises of
the States which are commercial by their very nature
so -that they can be ligitimately expected to yield
profits. Other public utilities and undertakings,
intended to create infrastructures and fulfil certain
social obligations should not be expected to give
return on the investments therein.



There is yet another instance to show how the re-
venue gap is estimated by ignoring a significant por-
tion of the inevitable expenditure incurred by the
States on pay and dearness allowance of their em-
ployees merely on the ground that such expenditure
was incurred after the reference date. If on such
technical grounds, substantial expenditure is not
taken into account, the estimate of revenue gap will
not correctly reflect the gap between revenue and
expenditure of the States.

Since the Finance Commissions have based their
estimates on such unrealistic assumptions, the reve-
nue gaps worked out by them have turned out to be
under-estimate of the revenue gap. To illustrate
the, point by referring to our own case, the Seventh
Finance Commission assessed that the non-plan
revenue gap in the case of Bihar for the devolution
period would be Rs. (—)1057 -:53, but the assessment
has been found to be a gross underestimate because
the actual gap during the devolutions period is esti-
mated to be of the order of Rs. (—)2659 -32 crores.

It would thus appear that the estimate of revenue
gaps made by the Finance Commissions is based on
a number of such unrealistic assumptions that the
gaps so assessed, even as far as they go, do not cor-
rectly reflect the actual gap between the revenue and
expenditure of the States. Moreover, the chief
defect of the gap-filling approach lies in the fact that
the budgetary gap, which the Finance Commissions
determine, is equated with the real financial needs
of a State. The inescapable consequence is that the
gap between the resources and the fiscal needs of the
States to discharge their growing responsibilities
remain uncovered to a considerable extent.

The remedy lies in furnishing the methodology
-adopted by the Finance Commissions so that the real
financial needs. of the states are assessed in a com-
prehensive manner and met by requisite financial
transfers.

There is another point which is usually raised to
show that a significant part of the financial arrange-
ments between the Centre and the States has gone
out of the purview of the Finance Commissions.
Referring to the emsrgence of Planning Commission
over the years as a dominant arbiter of transfer of
resources to the States, it is said that this has resulted
in quality and overlapping of functions of the
Finance Commission and the Planning Commission
and, in the process, the Finance Commission’s role
has been restricted to non-plan fiscal transfers only,
the Planning Commission being given exclusive
sway over Central assistance for State plans. In
this situation of parallel operation of the two Com-
missions, it is but expected that the Finance Com-
mission has not been left in a position to take a
total view of the finance of the States and, therefore,
the transfers through the Finance Commissions
have failed to come up to the expectations of the
framers of the Constitution.

This raises the question of the respective roles of the
two Commissions. More appropriately, this matter
-can be discussed in detail while replaying to ques-
tion number 5.9. It would be sufficient here to
point out that the crucial question is to see if there
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is any inherent contradiction between the functions
of the two Commissions and if the interactions bet-
ween them produces any discernible adverse impact
of fiscal transfers to the States. It should not be
forgotten that economic and social planning is an
accepted national policy. Therefore, the Central
and State plans reinforce each other and together
aim at achieving the set goals. For the same reason,
despite their separate identities and difference in
composition, separately varying but not necessarily
fundamentally conflicting ways of functioning and
approach, the Finance Commission and the Planning
Commission cannot afford to adopt opposite postures
and swerve from the common path of working to-
wards the end of furthering, in their own ways,
economic development of the country accompanied
with balanced growth of the States. In this view of
the matter, the possibility of existence of lack
identify of approach between the two Commissions
cannot be overplayed .The objective being common,
the results of their efforts would not be contradictory
but complementary to each other. This finds support
in the observation of the Seventh Finance Commission
to the effect that <Central assistance for State Plans
is not decided independently of the situation of the
State resulting from the Finance Commission awards,
for, to the extent that the States® resources are im-
proved vis-a-vis their requirements for their Plans,
the proportion of Central dssistance for the Plan
in the total transfer can be smaller.” This interde-
pendance between the efforts of the two Commis-
sions largely obviates the likelihood of adverse im-
pact on the total fiscal transfers to the States.

True, the Constitution did not contemplate of fe-
deral fiscal transfers otherwise than through the
Finance Commission. Even so, the Planning Com-
mission came into being almost simultaneously with
the Constitution coming into operation. So, trans-
fers through these two Commissions came to be
woven into the system of fiscal transfers to the States
right from the beginning. And, the pattern has come
to stay.

So far, we have urged that the mechanism of fiscal
transfers is capable of satisfying the expectations of
the framers of the Constitution. The failures,
wherever noted, do not arise because of any inherent
infirmity in the constitutional arrangements for
division of resources between the Union and the States
or fiscal devolution. We have, however, noted that
there is room for improvement in the methodology
followed by the Finance Commissions so as to make
the transfer of resources through their endeavours
more equalising in effect.

While the principles of fiscal devolution have evol-
ved as a result of labours of eight Finance Commis-
sions and hence have acquired some degree of consis-
tency, their is scope for periodic changes in the sharing
of central taxes and duties as well as giving of grants-
in-aid to the States. Whenever such changes are
brought out on the basis of recommendations of
Finance Commission, voices of protest are hardly
heard. The position is not the same when changes
are governed by considerations other than those
recommended by Finance Commissions. An instance
in view is the decision of the Government of India
to implement the recommendations of the Eighth



Finance Commission from 1985-86 to 1988-89, a
period of four years only instead of the usual period
of five years which, in the present case, would have
been from 1984-85 to 1988-89. We do not propose
to apportion blames. All that we intend to any is
that in a federal structure, recommendations of in-
stitutions like Finance Commission have their own
place and they should be accorded due regard.

Now we come to resources transferred to States
through Finance Commission. During the first
five-year plan period, that is 1951-52 to 1955-56, the
total transfer amounted to Rs. 447 crores. As
against this, the total resources transferred during
the period (1974-75 to 1978-79) covered by the
fifth-year plan was of the order of Rs. 11048 crores
and during the sixth five year plan period (1979-80
to 1983-84) the financial devolution went up to
Rs. 22888 crores. In other words, the fiscal transfers
through the Finance Commission have recorded
a phenomenal increase during the first thirty two
years,

If we look at fiscal transfers from another angle,
it will be evident that in the year 1972-73, the trans-
fer of resources by way of tax shares constituted
36.8 percent of net devolution of resources from
Centre to States (including net loans and advances
from Centre to States.) This percentage has gone
up to 52.6 in the year 1982-83 (B.H.). As regards
grants-in-aid (both  discretionary and non-discre-
tionary), it constituted 32.4 percent of net devo-
lution of resources from the Centre to States in the
year 1972-73 and the percentage has gone up to 33.9
in the year 1982-83 (B.H.).

It will thus appear that not only total financial
transfers have gone up during these years, but also
there has been an increase in tax shares and grants-
in-aid received by States both in quantum as well
as percentage of net devolution of resources from
Centre to States.

However, another side of the picture emerges if
we look at transfer of resources from the Centre to
States as percentages of aggregate receipt and ag-
gregate disbursement of the Central Government.
During the year 1972-73, net devolution of resources
from Centre to States constituted 33.6 percent of
aggregate receipt of the Central Government. In
the year 1982-83, this percentage came down to 27.1
only. Similarly, during the same period, the net
devolution of resources from Centre to States as
percentage of aggregate disbursements of Central
Government recorded a decline from 30.5 in 1972-73
to 26.4 in 1982-83.

It would thus be seen that whereas in absolute
terms the total quantum of financial devolution has
been increasing over the years, there has been a
noticeable trend of decline in the transfer of resour-
ces as percentage of both aggregate receipt and
aggregate disbursement of the Central Government.
It may be mentioned that both the aggregate receipt
and aggregate disbursement of the Government of
India have increased considerably during the same
period. The aggregate receipt in the year 1972-73
was Rs. 8619 crores. It has gone up to Rs. 33437
crores in the year 1982-83 (B.E.). Similarly, aggre-

ate disbursement was Rs. 9488 crores in the year

1972-73. Tt has gone up to Rs, 34808 crores. But
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this increase is not adequately reflected in the trans-
fer of resources to States in so far as the percentage
of aggregate receipt transferred to the States has gone
down.

It is of crucial significance to emphasise the point
that irrespective of the channel through which fiscal
transfers are effected, it is ultimately the quantum
of fiscal transfers and their eventual impact on
achieving the accepted objective of economic de-
velopment of the country accompanied with balanced
growth of the States. [t is in respect of removal of
regional disparities that, according to us, fiscal
devolution over the year appear to have failed in
fulfilling the expectations. In spite of over 30 years
of planning process, not only the regional disparities
have not been removed, but these have been further
accentuated. The per capita income of Bihar at
current prices was Rs. 870 in 1980-81 against the
average per capita income of the country of Rs. 1571.
A look at the per capita income of Bihar during
the entire period of planning will indicate that the gap
between the per capita income of this State and
that of the country as a whole has been widening.
In respect of per capita SDP (Average 1976-79),
Bihar occupies the lowest position with Rs. 753 as
against Rs. 2250 of Punjab (which is the highest)
and Rs. 870 for Uttar Pradesh, Rs. 918 for Orissa
and even the specially classed States, such as Mani-
pur, Meghalaya have gone ahead of this State.
This clearly symptomises growing regional dispari-
ties. '

Removal of inter-State, disparities is necessary for
achieving all-round uniform progress in the country.
This calls for a reorientation of approach of financial
devolution keeping the end of attaining balanced
regional growth in view. It should be realised that
tangible result in removal of regional imbalances
can only be achieved by giving up the present system
of assessing the financial needs of the States by
lumping together the backward and better-off States
and then evolving' common criteria for resource
allocation. Instead, a more pragmatic approach
is needed to assess the needs of backward States
particularly in the light of their special problems and
give them special treatment for the purpose of re-
source transfer.

Fiscal equalisation, however, has not been ex-
pressed as an explicit objective by any of the Finance
Commissions. Reference to removal of inter-State
disparities has been made by them and for this pur-
pose recommendations for grants for upgradation
of administrative standards, wherever they are ad-
justed to fall below the levels obtaining in other States
were made for certain backward States. Recogni-
tion has also been given to special problems of certain
States. Such recommendations, however, were by
their very nature limited in scope and could not be
expected to make significant dent on the problem
of inter-State inequalities, for which the total de-
volution of resources should be distributed on prin-
ciples that give due primacy to backwardness.

It was the Sixth Finance Commission which made
a bold departure from the earlier Commissions in
giving further recognition to the special problems
of backward States, and for the first time, had given
them access to resources on a liberal scale to enable



them to come up to the national average in impor-
tant administrative and social services. The Seventh
Finance Commission did more in the direction.
The Eighth Finance Commission has leaned in favour
of the backward States and tried to make the scheme
of devolution more progressive because this, ac-
cording to the Commission, is what the national
interest requires. It has given added weightage to
factors which go to help the backward States. We
have the feeling that it is a step in the right direction
and needs to be carried forward in that spirit.

In conclusion, we can say that the expectations
of the makers of the Constitution have not been
fully reajlised not because of anything inherently
wrong with the institution of Finance Commission,
but mainly because of two reasons. Firstly, the
manner in which the gap between the needs of the
States and their resources are assessed is based on a
methodology which leaves much to be desired. And,
secondly, each Finance Commission has evolved its
own method of assessing the relative backwardness
of the States, which has resulted in shift of emphasis
on factors reflecting the true extent and nature of
backwardness of States. We believe that, of late,
there has been a growing realisation that balanced
growth can be achieved only by greater emphasis on
removal of inter-State inequalities and determined
steps in that direction will ensure adequate financial
devolution so as to enable them to catch up with the
more developed States, thus fulfilling the real objec-
tive of financial arrangements conceived by the framers
of the Constitution.

5.2 We agree that the observations made by the
ARC Study Team on Centre-State Relations still hold
good. The Centre continues to be in the position
of financial dominance and, the States dependent con
the Centre for financial withdrawal to meet their
numerous obligations.

At the same time, we also believe that this situation
is quite natural in view of the allocation of taxing
powers to the Cenftre and the States made by the
Constitution and the access of the Union Government
to various other sources of non-tax financial resources.
This phenomenon of vertical fiscal imbalance is not
unknown to other federations, nor it is unexpected
for our federal structure. In fact, framers of our
Constitution were aware of this eventuality, hence
they consciously made provision in the financial
arrangements for mechanism of wide-ranging fiscal
transfers to States. We had occasion to dwell at
length on the different aspects of fiscal imbalance
and implications of transfer of resources to States
in our reply to question no. 5.1. We need not enter
into repetition and will only reiterate our view that
the constitutional provisions governing financial
relations between the Centre and the States are
adequate in themselves and so they do not call for any
change. Against this background, we give below our
views on various alternatives suggested in this question.

The alternative (a) envisages a basic change in the
financial relations between the Union and the States.
As we have stated above, we are not in favour of
change in the constitutional provisions relating to
financial relations between the Centre and the States.
Moreover, if this alternative is accepted it would

mean that some more taxing heads would be transfer-

red to the State List and having done so, there would
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be no question of transfer of resources from the
Centre to the States. Stated in other words, the
alternative would seem to suggest that financial
independence of the States could be secured merely
by placing within their reach certain items of taxes,
which at present do not belong to them. It may be
mentioned here that financial relations between the
Union and the States are not confined to taxing
powers alone. Nor can it be said that by merely
giving more taxing powers to States, their financial
dependence on the Centre will cease to exist and
the States will no longer continue to be the Receiver
and the Centre the Giver. In this connection, it has
to be remembered that dependence cf States on the
Centre is not the effect merely of the constitutional
provisions relating to transfer of resources from
Centre to States. Large size plan assistance fall
outside the scope of these constitutional provisions
and yet, in no small measure, States are beholden to
the Centre for central assistance, to a significant
extent, of considerable dependence of the States
on the Centre. This picture can hardly change merely
because some more elastic taxes are added to the
State List.

Moreover, the course suggested also ignores some
other vital areas of financial relations between the
Union and States. For instance, market borrowings,
central loans to States to enable them to tide over
their ways and means difficulties, utilisation of foreign
funds for benefits of the States etc. are matters in
respect of which States’ dependence on the Centre
would continue even after some more taxing powers
are transferred to the States,

There is yet another reason why the suggestion
does not appeal to us. Taxing powers can be
vested in respective authorities keeping in view the
nature and base of taxation and also economy
in administering the tax. So, where the basis
of tax is country wide, the Central Government
is the appropriate authority to impose and collect
the tax, also because from the point of view of
economy and efficiency in administration of such a
tax, the power to levy and collect such a ‘tax should
rest with the Central Government. The States can
tax their own citizens of income generated within
their respective  territorial  jurisdictions. The
point is that distribution of taxing powers has to
take into account recognised imperatives of a
federal structure. Taxes which affect the national
economy in general or generate effects on inter-
State trade or commerce should remain with the
Centre. It is pointless to argue that taxes like income
tax, custom duties or central excise can be trans-
ferred to the States. To do so would be economi-
cally unsound and administratively inexpedient.
Improper allocations of taxing powers will cause
distortions in the tax system and will lead to failure
in achieving optimum exploitation of sources of
tax revenue.

For the foregoing reasons, we do not support
the alternative mentioned at (a). The reasons ex~
plained in the foregoing paragraphs also do not
impel us to endorse the suggestion mentioned at
(b) also.

The alternative at (c) envisages three thiﬁ S
Firstly, all taxing heads/taxing powers would %e
transferred to the Union List, which will mean



that the States will no longer possess any power to
impose taxes. In  other words, they would cease
to have any tax-revenue of their own, because all
tax receipts will accrue to the Consolidated Fund of
India, which will constitute a shareable pool. It is

this pool from which the States would receive their
share,

Secondly, it is proposed that the respective shares
of the Union and the States as a whole should
be specified in the Constitution itself. This will
obviously require a constitutional amendment.
Moreover, laying down the share of the States in
the Constitution would result in taking away from
the Finance Commissions their existing power to
determine the share of the States as a whole in the
proceeds of shareable or shared taxes. There is
another important point to which we will draw
attention in this connection. A  constitutional
provision specifying States’ share in the shareable
pool will be a permanent feature not capable of
periodical revision, as is the case at present when
the Finance Commissions make a gninsquennial
review of the finances of the Centre and the States
and recommends principles for determining the
respective shares of the Centre and the States as
a whole. Share of the States thus fixed practically
once for all is fraught with the danger of proving
as an avoidable irritant to Centre-State relations,
because the shares once fixed shall continue in.
definitely, at least unless and until a change is
brought about by constitutional amendment, in
spite of positive changes in the economic and finan-
cial conditions which may necessitate a fresh look
at fiscal devolution to the States. Unless, some
provision exists for a periodical review the course
may well become counter productive from the point
of view of Centre-State relations.

Taking up the alternative (d), we do not favour
the idea that the proceeds of custom duties should
be shared with the States. The case, however, with
the proceeds of corporation tax and surcharge on
income tax is different.

In the case of corporation tax, .it has been our
case before the Finance Commissions that  the
proceeds of corporation tax should be shared with
the States. In fact, even before the constitution
came into operation, corporation tax used to be
shared between the Centre and the Provinces.
The Constitution, as originally prepared, had not
kept the proceeds from the tax out of divisibility,
However, it was by an amendment in 1959-60 that

the tax on income paid by companies was taken out
of the divisible pool.

The proceeds of corporation tax have far

out-
stepped the proceeds of income tax over the past
years. Had amendment of 1959-60 not kept the

tax on company incomes out of the divisible pool,
the States would have been receiving their due share
in proceeds of corporation tax, which have shown
greater buoyancy than income tax. Thus, the States
have been deprived of their due share in this expand-
ing source of revenue.

‘As regards corporation tax’ the Eighth Finance
Commission has noted, ‘the grievance of the States
is even stronger’. The Sixth Finance Commission’s
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- during which it lasts.

recommendation that the matter
corporation tax in the divisible pool should be
discussed in the National Development  Council
has not produced any concrete result. The outcome
of the meeting of the Chief Ministers held on 19th
and 20th May 1979 could not satisfy the States,
because their case was rejected on the plea that,
Corporation tax being analoguous to income tax,
its distribution amongst States according to princi-
ples governing distribution of income tax would
benefit less developed States at the cost of advanced
States. This view 1s certainly obvious of the crying
need to fill financial devolution more in favour of

backward States to speed up removal of inter-
State inequalities.

of inclusion of

The Eighth Finance Commission has come to
the conclusion that ‘further review of this matter
Is overdue, as it is important to remove this major
irritant in Centre-State relations. Corporation tax
has shown a high elasticity and it would seem only
fair that the States should have access to such a
source of revenue’.

Hence, we support the idea that the Corporation
tax should be brought into the divisible pool.

As regards Union surcharge on income tax, we
have been consistently pleading before the Finance
Commissions that the proceeds should be shared
with the States. We concede the right of the Union
to levy surcharges for its own burposes. Neverthe-
less, we are convinced, as the Seventh Finance
Commission felt, that “though Article 271 does not
in express terms lay down that Union surcharge
should be for meeting the burdens of the Centre
arising from any emergent requirements, there is
an underlying assumption that a surcharge should
only be levied for meeting the requirements of some
unexpected events and should only be for the period
In this view, a  surcharge
continued indefinitely could well be called on addi-
tional income tax shareable with the rest of the
proceeds of income tax”.

The Eight Finance Commission has laid emphasis
on the constitutional position that itis not permis-
sible to merge the surcharge with income tax,
Yet, the Commission has taken into account the
fact that the proceeds of surcharge had added
to the Centre’s resources in deciding what the share
of the States in the divisible pool of income tax
should be. This amounts to indirect acceptance of
the legitimacy of the case of the States that they
have a justified claim on a share in the proceeds
of surcharge on income tax,

We are not convinced of the rationale of keeping
the surcharge on income tax as a permanent but
separate impost. It would be more appropriate
and logical to merge the surcharge with the basic
rates of income tax. When we make this suggestion
we do so with a precedent in view the surcharge
levied on income tax for some years was merged
with the basic rates after the Second World War,
There is nothing to stand in the way of acting accord-
ingly again, more so when the surcharge has become
a regular and permanent feature of taxation of per«
sonal incomes. If, however, that is not found possibie
for any reason, the proceeds of the surcharge should
be made divisible with the States.



We now come to the alternative (e). In our
reply to question No. 5.14, we have suggested that
the yield from Special Bearer Bonds should be shared
with the States. We have also expressed our views
on the need for a suitable modification in the policy
relating to administered prices with a view that
the States are not deprived of their due share in
central excise revenue to which some part of increase
in administered prices may be attributable. We

have also made a suggestion that the net deposits

under the Compulsory Deposit (Income Tax Payers)
Scheme may be treated at par with net small savings
collections and a part

thereof may be made over
to the States.

We do not consider it necessary that other non-
tax revenues of the Centre need be shared with the
States.

In conclusion, it does not appear to us that accep-
tance of either of the alternatives would materially
alter the present position of dependence of the
States on the Centre. On the other hand, we feel
that with desired change in the methodology  of
the Finance Commission, to which we have made
reference earlier and also in replies to some other
questions, the existing arrangements for financial
devolution would create  satisfaction, provided
certain taxes and non-tax revenue of the Centre,
are also shared with the States, as suggested above.

53 The laudable objective to provide social and
economic justice and to endeavour to eliminate
inequalities amongst groups of people residing in
different areas is really unexceptionable. In fact,
one of the acceptable goals of planning in India has
been economic development accompanied with
balanced regional growth. Reduction of inequalities
of income and wealth amongst various strata of
society has been the avoid aim of planned progress.

It is, however, also true that for various reasons
all States were not economically equally placed so
that their capacity to ensure through their own
resources reduction of regional inequalities or to
attain social and economic justice varies widely.
The crucial issue is whether the remedy lies in making
the Centre more strong by giving it more
clastic sources of revenue and more discretionary
powers to use the funds at its disposal for the deve-
lopment of poorer States.

We are in favour of a strong Centre. At the same
time, we also hold that strong Centre is not incon-
sistent with strong States. For we earnestly believe
that India, being a Union of States (the Indian
Constitution does not use the word “federation”)
can be really strong only when the States are strong.
Any attempt at restructuring of financial relations

should not miss to take into account these basic
facts.

The distribution of financial powers between the
Centre and the States envisaged in the Constitution
seeks to harmonise their seemingly conflicting inter-
ests by striking a_balance between excessive centrali-
sation of powers in the hands of the Centre and exten-
sive decentralisation of powers in favour.of the States.
The division of revenues between the Centre and the
States was accordingly made and the mechanism of
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fiscal transfers was devised for the purposes of taking
care of fiscal imbalances resulting from the financial
arrangement made by the Constitution.

It is against this backdrop that the answer to this
question should be sought. The various sources
of taxes suitable for the Centre have been allocated
to the Central Government, Taxes which can be
appropriately levied and collected by the States have
been given to them. Then there are provision for
financial adjustments. The basic principle underlying
the division of taxing powers between the Centre
and the States is that the taxes which affect the eco-
nomic life of the entire country should belong to the
Centre. Accordingly, custom duties, taxes of com-
pany incomes, excise duties etc. are levied by the
Centre. On the other hand, the taxes left at the
command of the States are such as do not affect
the entire economy are local in their effects, and on
grounds of administrative efficiency and relative
costs of collection, more appropriately belong to
the States.

If, therefore, some of the taxes at the disposal
of the States are transferred to the Centre, on the
one hand, the States will cease to have at their
command sufficient resources of their own to meet
their normal expenses and cope up with increasing

' requirements for providing social, economic and

administrative services, and, on the other hand,
such an arrangement will disturb the financial
plan stipulated in the Constitution. And, we
have already pointed out in reply to Question No. 5.1
that the constitutional provisions laying down the
scheme of division of resources and financial read-
justments are adequate in themselves and do not need
any change.

If the suggestion to make over 1o the Centre
certain of the taxes, which are with the States at
present, is accepted, it will lead to unnecessary
centralisation of sources of revenue at the level
of the Centre and the problems of financial adjust-
ments would get more complicated, and invite more
irritants rather than assuaging the strains on Centre-
State relationship. The attitude of the States towards
prudence in financial management may tend to be
weakened because their sense of responsibility in
ordering public expenditure is likely to be adversely
affected.

Moreover, considering the nature of State taxes,
it is difficult to say that they are anywhere
near the Central taxes and levies in the matter of
elasticity or buoyancy. In fact, taking into account
the yield from State taxes as compared to the yield
from Central taxes, it would appear that the taxes
levied by the Centre amounts to about 67 percent of
the total of taxes levied both by Centre and the
States. Hence, there does not seem to be a reasonable
possibility of achieving any substantial gain by
transferring some of the State taxes to the Centre.
Moreover, it would be economically unsound and
administratively inexpendient to make over some Or
other of the taxes at present allocated to the
States.

The disadvantages, on the other hand, are many,
which will inevitably follow from such a rearrange-
ment of taxing powers as would reallocate some more



taxes to the Centre. First it will further accentuate
vertical fiscal imbalance by increasing the already
existing centralisation in the Indian federal fiscal
system. Secondly, the States would be left with pra-
ctically negligible resources of their own which will
make them utterly dependent for their requirements
on the Centre and consequently also place them under
continuous debilitating influence of lack of proper
financial discipline. Thirdly, such a real-location
of taxes between the Centre and the States will gre-
atly distort the basis of resource allocation and
hence aggrevate the evil effects of lack of correspon-
dence between the functions and resources of the
States. Above all, incalculable damage will be done
to fiscal federation and, in fact, too much centrali-
sation will set a trend in the opposite direction.

It is also not very clear to us how regional im-
balances could be reduced to any significant extent,
merely by giving the Centre more elastic sources of
revenue and more discretionary powers to use the
funds available with it for the development of poorer
States. For one thing, there would be excessive
centralisation of funds and the States will be left
with much reduced resources of their own so that
their financial capacity to meet their obligations will
greatly suffer. Since ours is a developing economy
there is self-evident need for a growth oriented fiscal
policy, which should aim at effecting such an inter-
regional transference of resources as would promote
regional growth and at the same time be equitable.
Therefore, removal of.regional imbalance cannot
possibly be achieved merely by centralisation 'of
resources. On the other hand, more necessary will be
deployment of resources in areas of under develop-

ment taking into account regional variations in re-.

source endowments. So, it is agian the question of
financial readjustments by way of fiscal transfers that
can play an effective role in the reduction of inter-
State inequalities, which cannot be achieved merely
by placing more revenues and more discretionary
powers in the hands of the Centre. It is more rele-
vant, therefore, to look for and devise such principles
of resource transfers as could lead to removal of inter-
State disparities.

We also do not consider it necessary that more
taking powers should be given to the States either.
All that we plead for is suitable modifications, within
the existing pattern of financial relations between
Centre and the States, of the principles governing
fiscal transfers so as to make them more progressive
to achieve greater inter-regional equalisation.

5.4 The objective set forth in the preceding q-es-
tion is to provide social and economic justice and
endeavour to eliminate inequalities amongst groups
of people residing in different areas. Growth with
special justice is an accepted goal of planned develop-
ment programmes in this country. The development
strategy adopted achieve the set goal accords the
requisite priority to social and economic justice and
removal of inequalities of incomes and wealth
amongst peoples as well as inter-regional disparities.

Since the financial resources allocated to the
Union by the constitutional provisions have placed
the Centre in a more advantageous position than the
States, and since planning for development is guided
and regulated by the Government of India through
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the mechanism of Planning Commission, the Centre
should bear a greater part of the responsibility for
balanced growth, which implies removal of inter-
regional disparities and elimination of inequalities
amongst groups of people residing in different areas.

Any developing country requires an increasing
revenue to meet its growing expenditure. For
achieving the goals set forth in the preceding question,
the requirement of revenue is still greater. There
are various ways and means of raising more revenue
resources. The choice has to be made keeping in
view the requirements of the national economy.

Taxation is one such course open to governments
to raise revenue. It has to be realised, however,
that besides raising revenue, the objectives of taxation
also include regulation and economic control. The
planning Commission has viewed the tax policy as an
instrument of mobilising resources for development
and allocating them according to plan priorities.
Thus taxation is a significant source of development
finance. It however, be clear that revenue raised
through taxation will not automatically be available
for achieving social justice or removal of inequalities.
It will depend on the priority given to attaining these
objectives. In our case, social justice or removal of
inter-regional inequalities have not been given the
high pricrity which can warrant predominance in
allocation of resources to these sectors.

Even so, the need for raising more revenues cannot
be disputed. The question is whether and how
far this should be done through taxation. It is
pointed out in certain quarters that the developing
countries have been different in collecting taxes, so
that the ratio of tax revenue to GNP in their case is
nearabout 15 percent as against 30 percent or so in the
case of developed countries. In other words, it is
suggested that either more taxes could be imposed
or the level of existing taxation could be further raised
for collecting more revenues. It is, however, diffi-
cult to contend that how the ratio of tax revenue to
GNP necessarily reflects the position that the present
level of taxation is far below the taxable capacity of
the people in developing countries. In fact, it is
admitted on all hands that taxable capacity is not
arithmatically measureable. Yet there is a limit to
which taxation could be used for raising resources,
for augmentation of revenue is but one of the objecti-
ves of tax policy. There are also political, adminis-
trative as well as economic limits to raising resources
through taxation. We do not think that having
regard to all these points, the Government of India
can raise further resources only through taxation to
attain the objectives set forth in the preceding question.

But, there can always be scope for adjustments
in the tax structure keeping in view the interest
of the national economy and the need for greater
resources. Such attempts would include efficient
and strict administration of taxes so as to reduce to
the minimum the scope of tax evasion. It should
be considered important to plugthe 100 holes in tax
administration so that even with existing tax structure,
the yield could be raised by strictly dealing with
cases of tax evasion. One such instance is provided
by concealed incomes which could be discovered and
brought within the net by a special scheme of Bearer
Bonds. - Such incomes could have been assessed and



-in our replies to earlier questions.

subjected to tax in ordinary course. Who knows
there may still be more cases of concealed incomes.

We are not in favour of raising more revenue
through subventions from richer States to Central
Pool under some principles. This will amount to
trying to remove inequalities by levelling down
rather than levelling up. Moreover, such an arrange-
ment will require constitutional amendment which
we do not consider necessary for reasons explained
An attempt in
this direction would lead to avoidable inter-State
friction, which we think to be against the interets
of national unity.

Better control over expenditure is an unexcepti-
onable mode of conserving resources. Financial pru-
dence lies in ordering public expenditure in an effi-
cient way so as to ensure optimum utilisation of av-
ailable resources. We believe that adjustments in tax
structure coupled with efficient and strict administra-
tion of taxes and strict control ever public expenditure
would result in considerable improvement in resour-
ce position of the Centre as well as States.

We are at one with what the approach paper to
the Seventh Five Year Plan says about augmenting
resources. It has rightly pointed out that tax collec-
tion can be raised, even without raising rates, by
widening the tax net and toning up administration.

We also agree with the Approach Paper that the
required resources have to be mobilised in a manner
which minimises dependence on deficit financing
which has a high intlationary potential. Though a
policy of deficit tinancing for economic development,
especially in developing countries, is widely advo-
cated and usually practised, it has many pitfalls and
unless used moderately and wisely, it may do more
harm than good. Therefore, limited deficit financing
is always preferable.

According to us, therefore, efforts to raise further
resources should be along the lines indicated in the
Approach Paper. We would like to emphasise, in
this connection, that while measures to raise more
resources have their value, what is equally, if not
more, important is to make proper assessment of
the needs of the States in a realistic manner and de-
vise and evolve such principles governing transfer
of available resources as according full recognition
to removal of inter-State inequalities, which accor-
ding to us, is in national interest.

5.5 We would base our reply to the question on
the promise, stated in the question itself, that pre-
sent devolution through the two channels of the Fin-
ance Commission and the Planning Commission
have not succeeded in bridging the gap in resources
between the poorer and the richer States. We would
add here that not only regional disparities are subs-
tantial, but there is evidence to show the widening
gap in the level of development amongst various
States. In terms of per capital SDP, the position of
less developed States such as Bihar, Orissa, M.P,
and U.P. haseither worsened or remained static over
the years. Between 1950-51 and 1975-76, Bihar for
instance, continued to occupy the 14th place amongst
the States (barring the specially classed States) and
U.P., another backward State, has moved down

102

during this period from the 8th to the 15th position.
During the same period, Punjab has moved up to the
top most position and Maharashtra from 4th to the
end position. The gap between the richer and poorer
States has thus widened. This is so because of finan-
cial devolution to the weaker States has been inade-
quate as compared to their requirement for achieving
higher rate of growth to improve their relative level
of development. Therefore, principles weighted in
favour of backwardness should be adopted to de-
termine financial devolution. According to us, this
should be the over-riding consideration.

With these broad observations, we now proceed
to indicate the criteria for determining devolution
on various counts.

Taking up the question of the share of taxes, we
would first deal with income-tax. At-present, the net
proceeds of income tax is distributed amongst the
States 90 percent on the basis of population and 10
percent on the basis of contribution for which asses-
sment is taken as the indicator of contribution. These
principles for distribution are based on the recom-
mendations of the Seventh Finance Commission.

We have pleaded before the Eighth Finance Com-
mission that assessment or collection as basis for
distribution would be altogether abandoned. We re-
iterate this view here too. Our conviction that as-
sessment collection as a basis for distribution
of income - tax should be given up rests on the ground
that there is great difference between the origin
of income and its collection and the concentration
of the latter in industrially advanced States and their
metropolitan cities. Besides the income earned in a
State is, to a large extent, conditioned by federal
economic policies pursued in national interest and is
likely to bestow wuncqual benefits and impose
unequal burden on different States.

Years ago, the Second Finance Commission had
expressed an the view that in de course the factor of
collection should be altogether eliminated. The eco-
nomic integration of the country and the abolition
of inter-State trade barrier clearly indicated that
business incomes were derived from the country as a
whole. Hence, the Commission rightly thought that
collection would not be an equitable basis to retain
in the developing situation. In fact, barring to the
industrialised State of West Bengal and Bombay,
widest measure of agreement was expressed by the
States before the Commission that population alone
should form the basis of distribution. Even if convi-
nced of the submission so made, the Commission
did not 1ecommend that collection as a basis should
be given up largely with a view not to upset the pre-
vailing position; but it did reduce the weight given to
collection from 20 percent to 10%. The fifth, sixth
and seventh Commissions have retained this weight
given to collection.

The Seventh Finance Commission was unequivocal
on the point that a larger proportion on the basis
of contribution would set a trend in the wrong direc-
tion. The factor which weighed with the Sixth
and Seventh Commissions against raising the weight
given to contribution as a basis of distribution not
only still hold good, but have also acquired over
the years increase relevence, so that, in our view



the desirability or propriety of continuing contribu-
tion as a factor of distribution has become highly
questionable. In fact, according to us, the time has
come to completely stand on contribution as a basis
of distribution.

For the foregoing reasons, contribuion needs
to be replaced by an equalising factor such as back-
wardness. Thus only two criteria, namely, popula-
tion and backwardness, should be taken into account
for distribution of the divisible pool of income tax.

Successive Finance Commissions have recognised
population as representing the general needs of a
State. Since all the States are not economically equ-
ally placed, population as a factor of distribution
‘would not be non-discriminating in effect, because,
if adopted as a sole factor, it will mean equal per
capita distribution irrespective of need. The prob-
lems confronting the less developed States. like
ours, are not only of expansion of social and ad-
ministrative services but of making the desired eff-
orts for providing a sound base for development.
Hence we consider it extremely necessary that popu-
lation as a criterion for distribution should be sup-
plemented with another criterion, such as backward-
ness of a State, with a view to arriving at a proper
relative measure of need.

Bearing these considerations in mind, we suggest
that 70 percent of the divisible pool of income tax
should be distributed on the basis of population and
the rest 30 percent should be distributed only amongst
the States with per capita income below the average
per capita income of all States, in proportion to the
shortfall of the State’s per capita income from all
States’ average, multiplied by the population of the
State.

Coming to the distribution of the net proceeds of
Union excise duties assigned to the States, it can be
noted that the first and the second Finance Commis-
sions had taken population as the sole basis of dis-
tribution. The third and fourth Commissions intro-
duced another element according to which some
weightage was allowed to social and economic back-
wardness of the States. All the succeeding Commis-
sions have gone by the same basis of distribution,
namely, population and backwardness, althcugh the
indicators of backwardness adopted by them have
not been the same.

None of the Finance Commissions gave any place
to factors such as consumption, urbanisation or
industrialisation and the like. The Second Commission
thought that accepting such factors as basis for dis-
tribution would result in unequal benefits to the Sta-
tes, because consumption of dutiable articles was
higher in urbanised States, so that this factor would
work to the detriment of predominantly non-urba-
nised States. The Third Finance Commission aptly
observed that consumption was not relevant because
distribution embraced also duties on raw materials,
intermediary goods and industrial manufactures. The
The Seventh Commission therefore, thought it un-
necessary to go by the factor of consumption.

Thus, by now it has become an established princi-
ple to adopt the criteria of population and backward-
ness for distribution of the net proceeds of Union
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excise duties. We think that the two criteria should
continue to govern the distribution amongst the
States of their share of excise duties.

As to the question of relative weightage to be given
to the two criteria of population and backwardness,
the, Sixth Finance Commission allowed 75 percent
of the divisible pool to be distributed on the basis
of population, and the balance 25 percent, on the
basis of backwardness, as indicated by a States per
capita income, in relation to the distance of a State’s
per capita income from that of the State with high-
est per capita income, namely Punjab, multiplied
by the population of the State concerned. This wor-
ked to the utter disadvantage of backward States,
like ours, because every other State, regardless of its
backwardness, became united to a share in the re-
mainder 25 percent of the divisible pool. In our own
case, the share of the divisible pool came down to
11.47 percent from 13.81 percent during the Fifth
Finance Commission period. On the other hand, the
share of most of the richer States went up. This was
the inequitable consequence of the formula adop-
ted by the Sixth Finance Commission.

We had, therefore, suggested to the Seventh Fin-
ance Commission that 70 percent of the divisible pool
of excise duties should be distributed amongst the
States on the basis of population and the remaining
30 percent should be distributed exclusively amongst
the States whose per capita income fall below the
average per capital income of all States in propor-
tion to the shortfall of the State’s per capita in-
come from all the States average, multiplied by the
population of the State. We consider that such a
formula would give due recognition to the needs of
the backward States. The Seventh Finance Com-
mission, however, did not see its way to accept this
suggestion. It thought that adoption of a multiple
formula would be more equitable, neither unduly
favourdble to certain States nor harsh against some
others. Therefore, the Commission decided to give
equal weight to each of the four factors, population,
inverse of per capita SDP multiplied by the projec-
ted population of the State as on the Ist March
1976, percentage of poor in each State measured accor-
ding to a method evolved by the Commission, and a
formula of revenue equalisation worked out by the
Commissijon.

The Seventh Finance Commission hoped that the
combination of measures recommended by it would
enhance the preparation of the proceeds of excise
revenue distributed amongst the States on the basis
of assessment of their relative backwardness. To some
extent, this hope was realised. In our own case, the
share in the divisible pool showed an improvement
and rose to 13025 percent as against 11. 47 percent
on the basis of the recommendations of the Sixth
Finance Commission. But, yet it failed to restore
the percentage to which this State was entitled under
the principles recommended by the Fifth Finance
Commission, according to which the State’s share
was 13 -81 percent. Thus, the intention of the Seventh
Finance Commission to do more than earlier Com-

missions in this direction was fulfilled only to a
limited extent.

In view of what has been urged above, the State
Government has also suggested to the Eighth Finance
Commission to accept the same formula which had



submitted before the Seventh Finance Commission,
namely, that the distribution should be 70 percent
on the basis of population and the rest 30 percent
to be distributed exclusively amongst the States
whose per capita income fall below the average per
capita income of all States in proportion to the short-
fall of the Siates per capita income from all the States
average, multiplied by the population of the State.
In our view, this formula will better serve the end
of reduction of inter-State inequalities. Income tax
having lost its dominant position as a balancing
factor of State finances, excise revenue alone, consi-
dering its size, must have, as also recognised by the
Seventh Finance Commission, a predominant role
to play in the transfer of financial resources to the
States, more so when bulk of the fiscal transfer should
be by way of tax shares rather than grants-in-aid
undet Article 275. In this view of the matter, the
formula suggested by us above is in consonance
with the objective of strengthening the finances of
backward States particularly.

It will appear that we have suggested the same
ﬁrinciples of distribution of the divisible pool of
oth income tax and union excise duties. It seems
to us that the question of adopting uniform set of
principles to govern the distribution of the divisible
pool of both these taxes deserves more serious con-
sideration that it has received so far, Prof. Raj
Krishna, in his note of dissent appended to the report
of the Seventh Finance Commission, had advocated
one and the same formula for adoption and distri-
bution of shareable revenue on account of both the
taxes on a number of grounds, with which we are
in full agreement.

Prof. Raj Krishna had pointed out that distribution
of the divisible pool of income tax and union excise
duties according to different sets of criteria was not
necessary on any legal ground. A reading of relevant
Articles of the Constitution, namely, Article 270 and
272, would not reveal any explicit provision or implied
intention to suggest that it was legally required not
to adopt uniform principles to determine distribu-
tion of the income tax revenue and the excise revenue.
The Constitutional provisions, therefore, do not
impose any limitation on the discretion of the Finance
Commission in the matter.

We have repeatedly pointed out in our replies to
some other questions that fiscal imbalance, both
vertical and horizontal, is an unmistakable feature
of our federal financial structure. Therefore, in
order to secure a better correspondence between
the functions and responsibilities of the States,
greater fiscal devolution to States from the Centre
is necessary. The horizontal fiscal imbalance is also
required to be corrected by a step in the direction
of making inter-State allocations more equitable so
that greater equalising effects are generated. So,
from both these points of view, the interest of the
States les in the total volume of financial devolution.
Therefore, adequacy and progressivity of the transfers
are really significant. Tt is not so material whether
such transfers come by way of income tax share or
sharing of excise revenue. We agree with the view of
Prof. Raj Krishna that if progressivity could be a
good principle for distribution of the net proceeds
of excise duties, it cannot be argued that it was not
a wholesome principle for sharing of the divisible
pool of income tax,

104

Thus, on the one hand, there is no legal bar to
adopting same formula for the distribution of revenues
both from income tax and union excise duties, and
on the other, there are good economic reasons to
justify uniform criteria for allocation amongst the
States, inter se of the share out of the proceeds of
both the taxes. In fact, Prof. C. H. Hanumantha Rao,
another member of the Seventh Finance Commission
was at one with this approach, but he did not press the
issue mainly backwardness of States. The Commission
on its part, chose not to adopt this approach largely
on the consideration that it might not be acceptable
to developed States. We can only say that principles
to be evolved by the Finance Commissions should
be based on propriety and objectivity rather than
agreeableness or disagreeableness of any section of
opinion.

It is on these considerations that we have suggested
uniform set of principles to g.vern distribution of
the divisible pool of both income tax and union
excise duties. We are happy that the Eighth Finance
Commission has appreciated the force in this sub-
mission and has recommended uniform formula to
govern the distribution amongst the States of the
iliivi§ible pool of both income tax and union excise

uties.

Now, we come to distribution, amongst the States,
of the proceeds of the Additional Excise Duties. The
principles according to which the net proceeds of
these duties are distributed amongst the States are
based on the recommendations of the Seventh Finance
Commission.

Additional Excise Duties were imposed in replace-
ment of sales tax levied by the States on the three
commodities namely, cotton fabrics (including woolen
and rayon or artificial silk fabrics), sugar and tobacco
including manufactured tobacco. The Finance Com-
missions,  therefore, have taken consumption of
these articles as the basis of distribution, differing,
however, in adoption of indicators of consumption,
mainly because of absence of reliable data relating to
consumption of these articles. For instance, the
Seventh Finance Commission, took dispatches as
a fair indicator of consumption of sugar. But in
respect of other two commodities, it could not find
dependable statistics to indicate the level of consump-
tion. Hence, it adopted a different method to measure
the relativities of consumption of these articles the
two commodities relative consumption would be
adequately reflected by the product of population of
a State and its per capita State Domestic Product and
accordingly the percentage share of each State was
worked out.

The consequence of the formula adopted by the
Seventh Finance Commission was that the percentage
share of this State got reduced and was less than that
available under the recommendations of the Sixth
Finance Commission. Let us have a quick look at
the comparative position emanating from the re-
commendations of the Sixth and Seventh Finance
Commission. The Sixth Finance Commission had
recommended that 1-41 percent of the total net
proceeds of these duties should be treated as attri-
butable to. Union Territories. The Seventh Finance
Commission, on the other hand, assessed such per-
centage separately for each of the commodities, and



such percentage in respect of each of the articles was
more than 1-41. In respect of sugar, it was 3.271
sercent, in respect of textiles it was 2-192 and for
tobacco, the percentage was 2:192, so, on all counts,
greater percentage was treated as the amount attribut-
able to Union Territories, which obviously left reduced
amount, in terms of percentage, of the total net pro-
ceeds to be distributed amongst the States. Bihar was
allowed 9-36 percent of the remainder of the net
proceeds as its share by the Sixth Finance Commission.
According to the Seventh Finance Commission, this
share was much lower in respect of each of the com-
modities concerned. In respect of sugar, the per-
centage was 5-933, in respect of textiles 7-221, and
in respect of tobacco it was 7-219. Therefore it may
be that in absolute terms the State would have re-
ceived more by way of devolution on this count,
reduction of the percentage was hardly consistent
with the accepted position that the share of the States
out of the proceeds of the Additional Excise Duties
should be equivalent to that the States would have
got had they continued to levy sales tax on these
articles. There is no reasonable grcund that the con-
sumpticn of these articles has gone down, to that
reduced share in cur case runs counter to the principle
of cenperseticn tax on these ccwrmcedities. More-
over, reduction of percentage of these has prevented
our State from terefitting frcm the consistent rise
over the years in the proceeds from these duties.

F Therefcre, in cur view any fcrmvula which results
in depriving the State of its legitimate share in the
growing potential of the prcceeds ficm these duties
sheuld rot te corsidered justified Ltecause, after-
all, the arrangement by which these duties replaced
sales tax levied and collected by the States was, in
the words of the Fourth Finance Commission, ‘‘es-
sentially in the nature of a tax rental agreement”.

Coming to the question of formula of distribution
amorngst States of the net prcceeds of Additional
Excise Duties, we see sufficient ground to place that
principle cf distribution of net proceeds on account
of levy of additicnal excise duties should not be diffe-
rent from one reccmmended for basic excise duty.
The reascons for this view are more than one.

Under the tax rental agreement, the impost is
not on sale or purchase of goods, but at the State
preceding sale or purchase. The character of btasic
excise duty and additional excise duties is not different
from each other on this count. Yet the mode of de-
volution of Union excise duties and additional excise
duties is different only tecause the latter is based on
tax rental agreement. Moreover, only tecause of
this tax rental agreement, it was possible for the.
Seventh Finance Commission to reduce the percentage
share of this State. Such a reduction would not have
taken place had there been continuance of sales tax
on these articles. The tax rental agreement has now
worked for over twenty five years and as such has
practically come to stay as a permanent arrangement.
Moreover, even if a State wishes to opt out of the
scheme, it will not be possible for any State to do so
because of the coiling on rate on the concerned items
under Sections 14/15 of the CST Act, 1956 so that the
receipt of the State will be subject to limitation.. -

The essential nature of tax: renmtal agreement has

practically undergone vital change because of the
arrangement having acquired permanance, more
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so in view of the freedom of the States to opt out of
the scheme being severely limited. This change has
made additional excise duties akin to and not material-
ly different from basic excise duties.

.For the foregoing reasons, there should not be
any difference between the principles governing distri-
bution of the proceeds of basic excise duties and
additional excise duties.

Now, we come to plan assistance. It is, no doubt,
true that the Central assistance is given now in ac-
cordance with the modified Gadgil formula. Never-
theless, neither the sums given to the States in the
shape of block grants and loans by way of Central
assistance have been certain nor they bear a definite
proportion to the size of the plan out.

Moreover, even the modified Gadgil formula has
not succeeded in bringing about the desired change
in the complexion of development. In spite of the
thirty years of the planning prccess not cnly regional
disparities have not been removed tut these have
been further accentuated. For instance, a lcok at the
per capita income of Bihar during the entire period
of planning will indicate that the gap teiween the per
capita income of the State and that of the country
as a whole has teen widening. Cne reason has teen
that the resources deployed on develorment in the
State have been about the lowest in the country.
Even in the Sixth Plan, the per capita plan cutlay in
Bihar has been Rs. 572 as against Rs. 872 for all
States.

Econcmic ‘tackwardress, rersisting rarticularly
in the less-developed States, can be removed only by
higher developmental outlays made available to such
States. We are of the view that the existing formula
for distribution of Central plan assistance will need
suitable modification for achieving the objective of
removal of inter-State economic disparities and back-
wardness.

The present Central assistance for State plan is
faulty in as much ‘as it leads to considerable debt

burden on the States, because it is  composed
of 70 percent loan and 30 percent
grant. The dominant porticn  of Union

loans to the States consists of Plan loans. This arrange-
ment loses sight of the capacity of the torrcwer to
pay. Moreover, the scheme of Central assistance
tends to accord equal treatment to vnequal States as
regards the loans and grant component of the assist-
ance, evidently results in unecual burden on the States.
Comnsequently, the backward States suffer most. Their
repaying capacity teing severely limited, these loans
cause great strain on their budgetary rposition, so
that the less developed States, unlike the developed
States, are left with reduced resource to be utilised
for further economic development. Thus, the yawning
gap between the levels of development of richer
States and the backward States has continued to
widen. This is certainly contrary to the declared ob-
jective of aiming at rapid economic development with
balanced regional growth.

It is true that the modified Gadgil formula is slightly
more progressive than ‘the original one. The actual
disbursement of Central assistance during the Fourth
and¥Fifth plan periods, however,” would”show that
some of the States had received excess amount of



assistance than the stipulated level, while some
others were adversely effected. Bihar was one of the
States which received less than the estimated level
of the assistance. From the point of view of per capita
plan expenditure in this period also a less developed
State like Bihar, has been sufferer. We would, there-
fore, urge that the allocation of Central plan assist-
ance should adhere to the formula laid down for the
purpose, because if that is done, it would ensure pro-
gressive  reduction  in regional  disparities,
it should be necessary to substantially reduce the
loan component of Central assistance for State
plans. We would suggest that the States having
per capita income below the all-States’ average per
capita income should be given Central assistance
in the ratio of 70 percent grant and 30 percent loan
and reverse may be the case for the States having
higher per capita income than the all-States’ average
per capita income. That would be a better way of
ensuring adequate share of national resources to back-
ward States. An alternative to this source may be to
carmark a part of the total quantum of Central
assistance for backward States to be distributed
amongst them on the basis of population and back-
wardness in the ratio of 60 : 40.

Non-developmental programmes also have sub-
stantial development component in them. Expenditure
on such non-developmental items creates new assets
or improve upon existing infrastructures, which
together go to serve the objective of overall develop-
ment. Since development has to be meaningful for
the people inhabiting the backward States, balanced
regional growth can be really achieved by giving
differential treatment to such backward States in
the matter of schemes falling outside the plan program-
mes. Wherever, such projects are beyond the means
of a backward State, the Centre should come to help
in a generous way by extending grants to aid the
completion of such projects, for this would eventually
help removal of inter-State inequalities.

5.6 We do not have adequate information on the
working and result of special federal fund in Yugo-
slavin so that it would not be fair for us to comment
on the system. Nevertheless, it is clear to
us that even though the Constitutions of India and
Yugoslavia are federal in character, they differ,
often widely, in their essential nature. Their economic
and social structure are different. The State of develop-
ment of different regions in India are not comparable
to that of Yugoslavia. The nature of relationship
between the federation and the constituent units is
not the same as in India.

In Yugoslavia, the State directs economic life
and development of the country in accordance with
general economic plan, relaying on the State and
co-operative economic sectors. Means of production
are either the property of the entire people or property
in the hands of the State. The position in India is
b;lsically different. Fundamental freedoms, guarantee
right to property and means of production are not
wholly nationalised. Planning unlike Yugoslavia.
is not a federal subject in India. Economic and social
planning finds a place in the Concurrent List of the
Indian Constitution. :

The Fundemental Law of Yugoslavia pertaining
to the basis of the social and political organisation
of the Federal Republic provides for the Federal
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Economic Plan to set aside for the Federal Govern-
ment only those financial means which are specified
by law and which serve for the conduct of affairs
within the sphere of competence of the Federal
Government for ensuring the normal development
of the economy and for the provision of aid to the
insufficiently developed regions of the country.

The situation in India is not the same. The
Indian Constitution does not make any provision
for direction of economic life of the country in
accordance with a national economic plan. Nor
does it provide for distribution of resources between
the Union and the States in the same manner as
has been done in the Yugoslav Constitution.

BThe dissimilarities in the two countries is in res-
pect of the basic feature of their constitutions. Their
economic and social order and institutions, the divi-
sion of functions and resources between the federal
government and the units, would not seem to admit
the possibility of fruitfully limitating the provisions
of one by the other. Hence, we do not think that
creation of a special federal fund would fit in our con-
stitutions frame work of relationship between the
Union and the States. As we have already indicated
in our reply to Question No. 5.1, we are not in
favour of amending the constitution for restructuring
the Union-State relations,

Supposing such a special federal fund is established
it will have to be out of the resources of the Centre.
This would mean that the total kitty of distributable
resources will be reduced by the amount transferred
to such a fund. This would raise the question of who
will decide upon the amount of money to be trans-
ferred to the fund and on what priniciples the amount
should be fixed and distributed amongst the backward
areas. If these issues are left to he decided by the Centre
the least we can say is that it would mer 1 another
irritant in the Centre-State relations in the country.
If on the other hand, these issues are to be decided
jointly by the Centre and the State, there are bound
to be serious practical constraints in smooth and
efficient working of such a fund. Therefore, there
fias to be an independent expert body to decide both
the quantum of money to be transferred to the fund
and the principles of distribution amongst the States
of the amount out of this fund.

Finance Commission and the Planning Commission
are the two bodies which are performing the functions
of transfer of resources to the State. It is true that
there is not a special fund out of which such trans-
fers take place, but certainly it is mostly out of the
funds available with the Centre that the transfer of
resources to the States takes place. If the funds so
made availableto the States is based on principles
recognising the specific requirement of backward areas
and preferential tratment is given to their needs on
objective standards to judge their entitlements, there
is no reason why economically underdeveloped areca
cannot be lifted out of the messes in which they are
at present.

In view of what has been stated above, we do not
consider it necessary that a special federal fund should
he set up. The objective sought to be achieved by
establishing such a fund can very well be served by
giving the requirement orientation to the principles



determining devolution of resources through the
Finance Commission and allocation of plan assistance
through the planning Commission.

5.7 There are certain imperatives in the allocation
of taxation fuctions to the Union and the States, to
which we had occasion to refer while replying to
question numbers 5.1 and 5.3. Apart from the well
established principles of federal finance, there were
ceriain inexorable factors which influenced the distri-
bution of taxation fuctions between the Centre
and the States. There was the force of history
which played a crucial role in determing the pattern
of Union-State financial relations of which taxation
powers constituted a vital part.

When the constitution was being made, the Consti-

tuent Assembly had two clear alternatives open
before it. One option was to make a clear break with
the past and evolve an altogther new scheme of
devision of financial powers between the Government
of India and the State (as the then existing provinces
were being rechristened.). The other option was to
retain or follow, as far as possible, the financial plan
of the Government of India Act, 1935. Perhaps. the
first alternative could not command itself to the
makers of the Constitution for the fact that the Indian
federal policy was born not as a result of aggregation
of sovereign or autonomous units agreeing to establish
a federation, but as a result of devolution of powers
and functions of what had been unitary State, that is,
the Government of India. This basic historical fact
has perceptibly imbued the federal character of our
constitution.

The Constituent Assembly made a deliberate
choice in favour of adopting the division of resources,
as contained in the Government of India Act, 1935,
for, devising an entirely new system of distribution
of resources between the Union and the States would
have meant a complete rejection of the continuity
of financial arrangement then in vogue. :

Therefore, it is not by accident but by a conscious
decision that our Constitution established what can
be aptly described as federation with a strong Centre.
This basic fact visibly characterises the allocation
of taxation functions to the Centre and the States.
Nonetheless, for obvious reasons the tax powers
had to be distributed between the Centre and State
Governments keeping in view the federal nature of
Union State relationship.

There are a number of recognised principles to
govern allocation of tax functions in a federation.
One is efficiency of administration, which in other
words means that a tax should be imposed and collec-
ted by the authority which can best collect and
administer it. The other principle relates to the base
of taxation. Taxes affecting the national economy
as a whole should be allotted to the Central Govern-
ment on grounds of uniformity and avoidance of
conflicts in rates and coverage. Then there is the
principle of adequacy which implies that in working
out of pattern of revenue sharing arrangements, the
functions and responsibilities of the Central and
State Governments would be taken into account.
Also related is the principle of elasticity which requires
that allocation of resources both in nature and quan-
tum, should be consistent with growing needs in future.
The principle of equity means that not only both the
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Centre and the States be free in their own respective
spheres, but also they should together contribute to
sharing common burdens on an equitable basis.

There is yet another way of looking at distribution
of taxes in a federal structure. Previously it was
believed that all indirect taxes should be better aliot-
ted to the federal government and the direct taxes
be reserved for the constituents. The position has
now drastically changed and there is increasing sup-
port for federalisation of direct taxes. Therefore,
on grounds of equity in taxation and fiscal producti-
vity taxes on business and production are now allotted
to the federal government. This explains allocation
of Corporation Tax and excise duties to the Centre.
In fact, a watertight division in distribution of direct
and indirect taxes as between the Central and the
State Governments is not to be found in the tax system
devised by our Constitution,

Perhaps it is needless to carry on the discussion,
in the conventional way, on the principles, governing
distribution of taxation functions between the Centre
and the States. The principles indicated above are
relevant considerations, but it is not difficult to
discover that the demarcation of taxing powers in
many federal constitutions has been determined more
by experience and expediency, because no other
reason can possibly explain the wide variations
in the pattern of division of resources found in diffe-
rent federations. Our Constitution is no exception
to this broad rule. One illlustration to substantiate
the point is that the resources placed at the disposal
of the States do notfully satisfy the criteria of adequacy
and elasticity.

The question refers to another imperative contained
in. Chapter XIII of the Constitution to ensure
‘freedom of trade, commerce and intercourse within
the country’. Article 301 of the Constitution laid
down that subject to other provisions of Part XIII,
trade, commerce and inter course throughout the
territory of India shall be free. The object is to
ensure that the economic unity of the country may
not be disturbed or broken by internal barriers.
The Articles does not prohibit regulatory measures.
As far as taxes are concerned, only such taxes as
directly and immediately restrict trade attract the
provision of this Article and a tax imposed by a
State is not violative of this Article if it does not
sffect the movement of persons of goods from one
State to another. Imposition of a tax on sale or
purchase by itself does not offend this constitutional
provision unless it discriminates between goods of one
State and another or, if the tax is on an article used
in inter-State trade, it is so excessive or prohibitive
as to become an obstacle in the way of free flow
of trade and commerce.

The complete separation of taxing powers between
the Centre and the States leaving no room for con-
current jurisdiction in the matter of taxation obviates
the possibility of a situation which may impinge on
the object of free trade and commerce within the
country. Since taxation of business and production
is a Central subject, there is little scope of restrictions
being imposed by the States.

Article 286 of the Constitution precludes any State
from imposing or authorising the imposition of any
tax on sale or purchase, where such sale or purchase



takes place (i) outside the State or (ii) in: the course
of import into or export out of the country. It lies
within the competence ~ of- the Parliament to lay
down principles for determining the nature of sale
or purchase so as to attract the provision of this
Article. This again, is a sufficient guarantee against
any contingency or barriers to -free flow of trade
and commerce. ’ -

The Constitution (46th ~ Amendment) Act, 1982
has amended Articles 286 and 366 to provide that
any law of State imposing or authorising the imposi-
tion of a tax on sale or purchase of goods declared
by the Parliament by law to be of special importance
or on (i) transfer of property in goods involved in the
execution of a works contract, '(ii) delivery of goods
on hire purchase or any system of payment by instal-
ments and (iii) the transfer of the right to use any goods
for any purchase for cash, deferred payment or
other valuable consideration shall be subject to
such restrictions and conditions in regard to the
system of levy, rates and other incidence of the
tax as Parliament may by law specify. Thus, sale
and purchase of the nature described above will
be subject to uniform restrictions and conditions
specified by the Parliament so that inter-State trade
and commerce will be free from the fear of restrictive
legislative action by different States.

These constitutional provisions seek to.buttress
the conditions for the inter-State trade and commerce
to be free from interference save and except by way of
reasonable regulation. And we see nothing wrong
in this.

The third point raised by the question is in regard
to the use of tax system for reduction of inequalities.
There is also a mention of transfer of certain taxes
to the States in this connection. In reply to Question
No. 5.3 we have explained our view on the question
of transferring certain taxes to the Centre and vice
versa, so we need not repeat them here.

As regards the role of tax system in reduction of
inequalities, it may be pointed out that though it
is possible to use the tax system so as to generate
redistributive effects, the tax system by itself cannot
succeed in achieving reduction of inequalities. If
the tax system is progressive, it will tend to reduce
inequalities in incomes and wealth.  The progressi-
vity of a tax will depend upon its structure, rates of
taxation, coverage and may not be greatly determined
by the fact which authority imposes the tax. Hence,
on this account there seems to be no point in advoca-

ting transfer of a tax from the Centre to the States
or vice versa.

As far as removal of inter-State disparities is con-
cerned, it will really depend upon transfer of resources
to the States so as to strengthen their finances to meet
expenditure on providing administrative, social and
economic services of the people. To transfer some
taxes to the States to improve their revenue position
is a step which, for many reasons explained in replies
to other question, we do notadvocate.. On the other
hand, we are inclined to feel that it would be of
greater belp to the States if the resources transferred
to them are based on a tacit recognition of their needs
for achieving a better equalisation of standards.
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.5.8 In reply to some other qusetions, we have
drawn’ attention to the basic features of the financial
plan envisaged by the constitution, according to
which division of the sources of revenues has been
made between the Union and the States. Consistant
with the federal structure, the bifurcation of taxing
powers between the Union and the States has been
made effecting infer state trade and commerce have
been allotted to the Centre, while taxes of local
import are left with the States. Overlapping tax
jurisdictions have been avoided. The residual powers
of taxation have been reserved for the Centre.

The answer to the question posed here has to be
sought keeping in mind the pattern of fiscal federalism
woven into the scheme of financial relationship
between the Union and the States. One element in
that relationship is the principle of separation on
which the division of taxing powers of the two layers
of government has been founded. There are good
reasons why the Central Government should collect
income tax. If the States were to levy his tax, apart
from cost of collection of the tax going up for want
of economies of scale, there will always arise conflict
between the States as to the basis of taxation. Some
may adopt residence while others origin of income as
the basis of taxation on income. This would create
for the States insuperable difficulties in tax adminis-
tration, let alone the problem of tax evasion or
double taxation. Similarly, corporation tax would
create identical problems if the States were given the
powers to levy this tax. International trade being
the function of the Centre, it is only logical that the
Centre should levy custom duties. For many economic
reasons, tax on production i.e. excise duties, is a
tax which the Centre should rightly continue to levy.

Similarly, the taxes which are on consumption or
on localised income and wealth have been rightly
given to the States, Taxes on sales and purchases,
entertainment, land revenue, duties of excise on liquor
and alcohol and so on are levied on the citizens of
the States or on economic activities carried on within
the limits of a State without interacting on inter-
State trade or commerce. Therefore, the taxes allot-
ted to the States have been rightly conceived as
sources of revenue exclusively meant for them.

Taking the whole country as a common market and
on grounds of cost and efficiency, the taxes mentioned
in the question, except sales tax, rightly belong to the
Centre and, therefore, should continue to be collected
at the national level. If the Constitution has allo-
cated certain taxes exclusively to the States, just as
some other broad based and productive taxes were
given to the Centre, the framers of the Constitution
took a cool, calculated and conscious decision to
devise a federal fiscal structure comprising of separa-
tion of sources of revenues between the Union and
the States to enable them to fulfil the respective func-
tion assigned to them in the Constitution. The
arrangement made should not justifiably be viewed
as denoting a fragmentary approach to taxation.
If all significant taxes are reserved for the Centre, the
inevitable consequences- will be to reduce the States
to a position in which they willl be left with practi-
cally little resources of their own. Such an arrange-
ment cannot be defended on various grounds of
sound public finance, including efficiency and economy
in tax administration, and proper allocation of taxing
power between the Centre and the States. Above all,



instead of ushering in a happier State of Union State
relations, such an arrangement would give rise to
recurring irritants causing immense damage to our
federal policy.

The question refers to a view expressed in certain
quarters according to which there should be separation
between imposition of such taxes and distribution of
tax proceeds. According to the earlier part of the
question, imposition of major taxes mentioned there
should bz the responsibility of the Ceatre. By
implication, it would mean that all important taxes
would bz collected by the Central Government and the
proceeds would be distributed amongst the States,
their respective shares being determined by a Council
for Central and State Finance Ministers.

We have pointed out earlier how imposition of all
major taxes mentioned in the question, except sales
tax, even now is the responsibility of the Ceatre and
if it is intended that further taxing powers should be
made over the Central Government, the idea does
not appeal to us for the reasons already explained.

As a corollary to the stand we have takea, there
seems to be no need of a council of the nature contem-
plated by the question. All of the major taxes men-
tioned in the question (except sales tax), though levied
and collected by the Centre, are not divisible. While
custom duties and corporation tax proceeds exclu-
sively belong to the Centre, income tax and excise
durites are shaired with the States, the furmer on
complusory basis and the latter in a permissive way.
Estate duty, though Levied and collected by the
Centre, is an assigned tax under Article 269 of the
Constitution and the proceeds thereof constitute the
consolidated Funds of the States. Even though
wealth tax on agricultural propsrty is not constitutien-
ally a shared or shareable tax, there has been a long
standing practice to transfer as grant the net procseds
of this tax to the States. We do not support the idca
of reopening the question of shareability of these taxes
or the practice of transferring the net proceeds of
wealth tax on agricultural property as grant to the
States. We are also not at one with the idea of
amending the Constitution to achieve the objective
of making all these taxes wholly assignable to the
Centre either.

The respective shares of the States in the total
divisible pool of these taxes are determined according
to principles evolved by the Finance Commissions
which have the requisite consitutional authority for
the purpose. We do not wish that the shpere of func-
tions of the Finance Commission should bs curtailed
or its position diluted in any manner. It is an inde-
pendent body enjoying a constitutional status and so
more likely to command the confidence and respect
on account of objectivity and impartiality which it
can bring to bear on its recommendations than any
other extra-constitutional body which entrusted
with the task of deciding the principles to determine
States share in tax devolution.

Moreover, the distribution of tax by a council of
the nature suggested in the questions bristles with
many difficuities. Such a council, in the uvltimate
analysis, may at worst turn out to be another forum
for the Centre and the States ventilating mutual grie-
vances and engaging in endless controversies, levelling
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accusations against each other without achieving
concrete results for positive action. The possibilities
of the nature described above cannot be discounted
in view of the changing politicai complexion of the
governments in the States. At best, it may act as a
negotiating body between the Union and the States
and, as is well known in any negotiation the spirit
of give and take prevails and no one can forecast with
any certainty who gives and who takes and in what
measure. Obviously, the weaker States will in all
probability stand to lose. The experience in Australia
in the 1920’s and early years of 1930 stands testimony
to the play of bargaining element in the termination of
grants to the States. It was ultimately realised that
such bargaining was not conducive to mutual trust and
confidence between the constituents making the fede-
ration. It was against this background that the Aus-
tralian Grants Commission was created. The framers
of the Constitution appear to have drawn iessons from
this experience and therefore thought of the institution
of Finance Commission, a body akin to the Australian
Grants Commission.

Supposing the council is given a constitutional
authority, there will again arise the question of over-
lapping of functions between the council and the
Finance Commission. Will the councii supetsede the
Finance Commission or will it supplement its efforts ?
How their respective spheres will be demarcated ?
Ifthe council is thought of as a superior authority
capable of doing or undoing the work of the Finance
Commission, it is needless to establish such as agency
to sit in judgement over the quasijudicial adjustment
by the Finance Commission of the issues relating to
fiscal transfer to the Siates. Moreover, it will also
result in adding an unpleasant strand to the fabric
of Union state financial relations.

If, on the other hand, the council is supposed mer-
rely to supplement the efforts of the Finance Comm-
ission, it would accentuate the problems caused by
overlapping of jurisdictions by creation of multipli-
city of agencies charged with the task of transfer of
resources to the States. From this point of view,
such an agency is not expected to serve any really
useful purpose. Over and above everything else, whe-
ther the council is supplementary to the Finance
Commission or above it, there can be no way to save
it from the evil of being reduced to a forum for bar-
gaining which is not desirable for the reasons expla-
ained earlier.

Now, we come to the question of sales tax. As we
have said earlier, we are not in favour of disturbing
the distribution of taxing powers between the Union
and the States. Therefore, we do not support the view
that tax on sales should be levied by the C:ntre. The
Government of India already enjoy the powers to
levy tax on inter-State sale or purchase of goods
under the provisions of Cezntral Sales Tax Act, 1956.
The States have already made over to the Cenire
their right to levy sales tax on sugar, taxtiles (other
than silk) and tobacco, and the sales tax on these ar-
ticles has been replaced by additional excise duties,
the yields from which are shared with the States in
accordance with the recommendations of the Fina-
ance Commission.

1t is subject to these limitations that the States
have to develop their own sales tax system. A look
at the distribution of revenues from States taxes



would show that proceeds from sales tax constituted
nearly fifty per cent of the total tax revenue of the
States in 1970-71. The dominant position which sal-
es tax has come to occupy in the total tax revenue
of the States will be evident from the fact that 1982-
83 (BF) it accounted for nearly 59 per cent of the
total tax revenue of the States. Thus, sales tax has
proved to be the most important single and eclastic
source of revenue for the States. Tt is the main stay
of the financial strength which the States cannot aff-
ord to lose except to the utter impairment of their
financial wherewithal. Considering the need of the
States for more fiscal resources for keeping their
finances on an even keel, there is no case for taking
away the States right to levy tax on sales, which is
available to them under the Seventh Schedule of the
of the Constitution.

5.9 This question raises a number of issues which
need to be settled in order to spell out the broad
approach to the question posed. The issues are :

(i) Whether only one organisation should deal
with all financial transfers plan and non-plan
on an assessment of capital and revenue re-
sources ?

If the answer 1o (i) is in the affirmative, whether
the organisation should be the Finance Com-
mission ?

(i)

Whether the Finance Commission should be

a permanent body ?

(iii)

What role should be specified for the Planning
Commission in case the answers to (i) to (iii) be
in the affirmative ?

(iv)

Taking up the issue mentioned at (i) above, it can
be noted that Article 280 of the Constitution provi-
ded for the appointment of a Finance Commission
once in every five years with the object of making a
equinquennial review of the finances and needs of
the Union and the States and recommending transfer
of resources to the States by way of tax shares and
grants-in-aid under Article 275. The Finance Com-
mission, therefore, is a constitutional authority to
recommend devolution of resources and, in addition,
is empowered to make recommendation in respect
of any other matter referred to it by the President in
the interest of sound finance. A look at the relevant
provisions of the Constitution would show that it is
nowhere laid down that the Finance Commission
should confine itself to the assessment of non-plan
revenue requirements of the States. As the Chairman
of the Fourth Finance Commission observed, it is
abundantly clear (to my mind) that reference in the
main part of clause (i) of Article 275 to grants-in-aid
of the revenue of the States is not confined to revenue
expenditure only. He went on to say that ‘there is
no legal warrant for excluding from the scope of the
Finance Commission all capital grants, even the
capital requirements of a State may properly be
met by grants-in-aid under Article 275(1), made on
the recommendations of the Finance Commission.
In fact, this broad interpretation had been accepted
by the Government of India till the end of the Second
Five Year Plan.

Thus it would appear that the Constitution con-
ceived of the Finance Commission as an indepen-
dent body to act as the sole instrument of transfer
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or resources from the Centre to the States. To a
great extent, this position subsisted till the Second
Finance Commission period as the first two Finance
Commissions recommended financial assistance from
the Centre to cover both current and capital require-
ments of the States. Bu: with the emergence of the
Planning Commission and its assumption of the
responsibility and function of allocating national
resources for development among different sectors
of the economy and regions of the country, the position
materially changed Ileading to circumscribing the
scope of the recommendations of the Finance Com-
mission to the non-plan account of the States. It is
said that as a result of this development, the planning
Commission has become the dominant arbiter of
transfer of resources to the States.

The respective roles of the Finace Commission and
the Planning Commission have always been a sub-

ject-matter of intense controversy. The attitutde of

the two Commissions towards each other has not
been one of comradeship. The Finance Commission
on their part, have viewed the presence of the Planning
Commission with envy. The little amount of con-
frontation which seemed to characterise the relation-
ship between the two in the earlier stages appears to
have given place to a sense of helplessness on the part
of the Finance Commission after the Third Finance
Commission summed up the inevitable position by
saying that the role and functions of the Finance
Commission, as provided in the constitution, can no
longer be realised fully due to the emergence of the
Planning Commission as an apparatus for national
planning. It thought that the Finance Commission,
in the circumstances, could do no better than to act
as an agency to review the forecasts of revenue and
expenditure submitted by the States and to undertake
an arithmetical exercise to determine the quantum
of devolution, without going into the amounts settled
by the Planning Commission under different heads
of plan expenditure.

The Fourth Finance Commission, however, thought
that the function of a Finance Commission was not
merely to recommand such devolution and grants-in-
aid as would merely fill up the non-plan revenue de-
ficit as reported by the States, because such an
approach would be a mechanical one. Even so, the
Comumission did not consider it appropriate to
take upon itself the task of dealing with the States’
plan expenditure.

Subsequent Finance Commissions followed the
path of Keeping away from the grounds within the
domain of the Planning Commission. The Seventh
Finance Commission thought that the freedom of a
Finance Commission to evolve its own scheme of
transfer for the evolution period was in no way lim-
ited except by the four corners of the constitutional
provisions. The Commission did not think that dea-
ling out the area of plan investment and Central
assistance for State Plan to the Planning Commission
was a restraint in any real sense.

The critics of the existing arrangements whereby
the operation of the Finance Commission has come to
be restricted to the non-plan sphere and planning
Commission is entrusted with the task of looking
after plan requirements, point out a number of
drawbacks in the arrangement. First relates to the



overlap of functions of the two Commissions and the
divergent assessments made by them. The duality of
channels of transfer of resources and the different
ways of making assessment of the States’ requireme-
nts, it is said, leads the States to present their estima-
tes and forecasts of revenues in two different
ways to the two Commissions. How to overcome
this situation is the question. It may be emphasised
in this connection that the vital aspect of the matter
from the point of the interest of the States is not whe-
ther there should be one or two channels of canai-
lising resource transfers nor will it be appropriate
view the problem as one of distribution of available
resources between the Centre and the States, as the
as the Sixth Finance Commission observed, but to
approach the problem as one of distribution of avail-
able resources between the subjects'coming consti-
tutionally within the competence of the Centre and
those falling within the purview of the States, which
substantially means distribution of national resour-
ces as between different sectors of development,

The Finance Commission and the Planning Com-
mission may appear to be different in composition
adopting divergent ways in their functioning and
approach, but it cannot be said that they can shy
away from the common objective of working to-
wards the end of seeking economic development of
country accompanied with balanced growth of the
of the States. If the planning Commission and the
Finance Commission develop harmony in  their
pursuit of the common goal by adopting uniform
tests, it would to a large extent, take care of the
drawbacks of the prevailing dualism in the matter
of resource transfers. Moreover, by a little
coordination of the procedures adopted by the two
Commissions the practice, as complained, of the
States submitting differnet estimates to the Planning
Commission and the Finance Commission, could
be rendered unnecessary.

In this context, the intimate relationship between
the results of what each of the Finance Commission
and Planning Commission does should not be igno-
red. As the Seventh Finance  Commission has
observed, the developmental process gunided and
supported by the Planning Commission should
result in reduction of economic disparities between
the States, and in the poorer States building up their
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resource potential which the Finance Commission
would take into account at the end of a plan period.
On the other hand, the Finance Commission’s trans-
fers should provide the financial wherswithal for the
States to maintain and develop and adequate adminis-
trative infrastructure which is responsive to the in-
creasing demands that a developing economy gene-
rates.

The intimate relationship and the interdepen-
dance between the two Commissions could be made
more meaningful by establishing a proper time
sequence so that each of them know the consequence
of the efforts of the other. The 1980-85 Plan could
take into account the recommendations of the
Seventh Finance Commission for the First four years,

The Eighth Finance Commission could have the
benefit of the Planning Commission’s work for 1984-
85. It is of crucial significance to establish a proper
sequence and adhere to it in order that a harmony
is struck between the relationship between the two
Commissions. :

Another point of criticism has usually been that
the sheer magnitude of transfers through the Plan-
ning Commission on as compared to the transfers
through the Finance Commission has lent a posi-
tion of dominance to the former in respect of trans-
fer of rescurces to the States. A related issue raised
in this connection is that the Finance Commission.
being a statutory and independent bodv, decides the
entitlements of the States on quasi judicial adjudg-
ment of the issues concerning financial transfers
whereas the Planning Commission’s transfers do not
have any statutory basis and so are discretionary
in nature.

As regards the relative position of the quantum
of transfer of resources through the channels of
Finance Commission and the Planning Commission,
significant chang: has taken place in this respect
during last few years. With the greater reliance of
the Finance Commission on tax sharing as compared
to the grant-in-aid with a view to creating non-plan
surplus for as many States as possible, the transfers
through Finance Commission have increased as

‘compared to transfers through the Planning Com-

mission as will be evident from the table below :

(Rs. in Crores)

ist Plan 2nd Plan 3rd Plan anﬁg;?plm 4th Plan Sth Plan 6th’ Plan

A. Transfer through Finance Commission 429 918 1,590 1,782 5,420 13,079 20,845
B. Transfer through Planning Commission 880 1,344 2,738 1,917 4,900 10,595 13,245
C. Other transfers . . . 104 606 1,272 1,648 4,992 4,054 N.A.
D. Total (A+B+C) . . . . 1,413 2,868 3,600 5.347 15,312 27,728 34,090
Percent of A to D . . . . 30.3 3240 28 -4 33-3 35-3 47.2 61 1
62.3 46.9 489 559 32.0 38.2 389

Percent of B to D . . . .




It willbe seen that whereas the transfers through the
Finance Commission during the first Plan period
constituted 30.3 per cent of the total transfers
against 62.3 per cent transfers through the Planning
Commission, the respective percentages during the
fifth plan pericd were 47.2 and 38.2. The total
quantum of transfers through the Fizance Commission
as well as the percentage it formed of the total tran-
fers have further increased during the current plan
period. This is a welcome change. There is no reason
to think that this process of change in the risht
direction will b= npset of reversed in the coming
years.

Tt may be true that the transfers through the Plan-
ning Commission are discretionary in character in
as much as the Planning Commission is not founded
on constitutional provisions, but it is equally not true
to say that the transfers are arbitrary and not related
to any set criteria. From 1979, the Planning Commis-
sion adopted the well known TATP formula for
determining a substantial part of plan assistance to
the States and the discretionary assistance nlaced at
its disposal was practically entirely utilised for the
benefit of the poorer States. Since 1980, the modi-
fied Gadgil formula has been used to determine
rssistance to States accoring to which the importance
of distribution to States with per capita income below
the national average has been raised from 10 per-
cent to 20 per cent. Thus, a salutary change has come
about in the principles governing plan assistance to
the States and the change has meant relief to the
weaker States. In view of these facts, it weuld not
be correct to say that the transfers through the Plan-
ning Commission are that much arbitrary or dis-
cretionary as they are usually made out to be.

From the forrgoing analvsis’it would appear that
whatever difficulties might have b=en experienced
in the past on account of duality in the mechanism
of fiscal transfers are notso insuperable as to defy
working solution within the broad framework of
existing mecharism of transfers through the Finance
Commissinn ard the Planning Commission. In fact,
the remarkable increase in the total quantum of tran-
sfers through the Firance Commission ard that too
more by wav of tax shares should afferd sufficient
comfort to the States that increasirg part of fiscal
devolution to them now takes place through the
assured channel ard on the basis of well considered
principles evolved by the Finance Commission.

1t is of crucial significance to bear in mind that
irrespective of the channel through which transfers
take place, it is ultimately the quantum of surpluses
with the Centre from which will flow the devolution
to the States. Therefore, it would be to the advanta-
ge of the States if the finances of the Central Govern-
ment are proverly scrutinised to identify all possible
surnluses from which transfer of resnurces could be
made to the States. The Seventh Finance Commis-
sion has done important work in this direction in
the sense that it reassessed the forecast of resources
submitted by the Central Government bv applying
certain tests of scrutinv and found significant sur-
pluses, which eventually resulted in substantial in-
cre~se in the total transfer of resources to the States.
This served the interest of the States. It is hoped
that in future too, the Finance Commissions would
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continue to subject the forecast of resources of the
Centre to the same scrutiny so that the States could
expect their share to expand to the utmost extent
possible.

There is another factor which has helped the Sta-
tes to benefit from the work of the Finance Commis-
sion. While maintaining the informal separation of
the scope and functions of the two Commissions,
the Government of India asked the sixth and the
seventh Finance Commissions to estimate the non-
plan capital gaps of the State Governments over the
Fifth and Sixth Five Year Plans respectively and to
recommend measures to deal with such non-plan
capital gaps. ‘This, by implication, means that the
Central Government has accepted in principles that
the recommendati ns of the Finance Commissions
could embrace the financial needs of the States on
non-plan capital account as well. This belief is fur-
ther strengthened by the fact that the Central
Government accept:d the recommendations of the
Seventh Finance Commission providing both
revenue and capital grants to certain States for
upgradation of administrative standards in certain
specified sectors.

For the account in the preceding paragraphs of
the working of the system of fiscal transfer to the
States and the developments that have taken place
in recent years, certain inferences are clear. Firstly.
the Finance Commission and the Planning Commis-
sion, working in their respective spheres, have of
late refrained from crossing swords with each other,
and instead have preferred to devise ways and means
of bebefitting from each other’s work in their joint
endeavour to serve the common objective of promo-
ting economic development of the country accom-
panied with balanced growth of the States. Secondly,
the Finance Commissions, on their own part, have
made serious attempts to evolve rational principles
of dev: lution imbred with progressivity, to the
extent possible, aimed at mecting the requirements
of the States in general and equalisation of standards
in particular. Thirdly, the Planning Commission has
adopted set criteria and well defined formula to de-
termine plan assistance to the States taking special
care for the benzfit of the weaker States.

The situation, trerefore, is not so desparate as
to call for radical measures involving take-over
of the functions and responsibilities of both the
Finance Commission and the Planning Commission
bv either of the two. Such was the essence of the two
alternatives suggested by the Third Finance Commis-
sion, one of which was to so enlarge the functions
of the Finance Commission as to embrace the total
financial assistance to be extended to the States,
whether by way of loans, devolution or revenues, to '
enable them both to balance,their normal budgets
and to fulfil the prescribed targets of the plans.

The suggestion made by the third Finance Commis-
sion did not find acceptance and possibly for good
reasons. The importance of planned economic deve-
Jopment is so great and its implementation so essen-
tial that any dilution of responsibility in respect of
any element of Plan expenditure may well be disas-
trous. The Planning Commission has been specially
constituted for advising the Government of India and



the State Governments in respect of economic and
social planning. The Fourth Finance Commission
took note of these factors and did not consider it
appropriate for the Finance Commission to take
upon itself the task of dealing with the States’ new
Plan expenditure.

The Study Team on Centre-State Relationships
of the Administrative Reforms Commission (1967)
thought that the suggestion to expand the functions
of the Finance Commission so as to bring within its
fold what the Planning Commission was doing in
the matter of Plan assistance had been rightly rejected
because such functions could not be given to a body
cut off from the respensibility for Plan formulation and
implementation. The argument continues to hold
good, hence it cannot be rejected.

As a matter of fact, the Finance Commission
and the Planning Commission have so well defined
and specified functions to perform that one cannot
usefully take over the functions of the other. Their
roles have to be different, not the ultimate objective
they are together destined to strive for achieving,
namely, economic development accompanied with
balanced regional growth. The producers adopted
oy them should be continuously reviewed and adopted
to changing demands, in the best interests of harmoni-
ous Centre-State relations, in order that on the one
hand, the two bodies could function in class co-
operation complementing each other and on the
other hand, the results of their efforts create widest
measure of all round satisfaction.

¢In view or what has been stated above, we do not
subscribe to the view that there should be only one
organisation to deal with all financial transfers plan
and non-plan on an assessment of capital and revenue
resources. It follows, therefore, that the issue men-
tioned at (ii) at the beginning is accordingly answered
in the negative,

"Now, we take up the issue
namely whether the Finance Commission should
be a permanent body. A plea has often been made
in certain quarters that even continuing to discharge
the functions assigned to it at present, the Finance
Commission should be converted into a - permanent
body. This suggestion is sought to be justified on
more tha« one ground. Firstly, it is said that the
Finance Commission, being ad hoc in nature, each
time has a new personnel, with perhaps entirely new
supporting secretariat, so that it has not been able
to view the entire gamut of Union State financial rela-
tions in such a manner as to lend stability to the
system of fiscal transfers to the States. -

mentioned at (iii)

Secondly, the Commission is just not there after
submitting its report, so there is absence of conti-
nuity in its thinking and work. Thirdly, it is pointed
out that the time at the disposal of a Finance Com-
missicn is toc shert to ens ble it tc evolve ~n indcpen-
dent metho:lology so that it is left with little option
but to fall back upon one which is readily available.
Further, it is said that one consequence of the Finance
Commission being set up after five years has been
to leaves sufficient scope for discretionary transfers
by the Government of India.

"Here, it is necessary to bear in mind that if for
sake of continuity the Finance Commission is converted
into a permenent body, one consequence may be for
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such a Commission to develop in course of years,
certain elements of bizs and prejudices in its approach,
which would certainly affect it independence and
Judgement, the two vital attributes which inspire
confidence in the august body.

There is another notable aspect of the issue. If
the Finance Commission is made permanent, as
the Seventh Finance Commission aptly observed,
‘there might well be a tendency for the members of
the Commission to be regarded as tull time employees
of the Central Government and this would be unheal-
thy from the point of view of the Commission’s
functions vis-a-vis the State Governments’,

Since, considerable changes are likely to take place
during the periods between the appointment of two
Finance Commissions in the economic and fiscal
situation and relative needs and resources oOf the
States, so that every Commission is duty bound
to avail of the opportunity for fresh consideration
of various problems in the changing circumstances.
Such a freshness of approach, free from pre-conceived
notions, is possible only in the present system because
it permits, as the Seventh Finance Commission
observed, the induction of persons with a fresh appro-
ach and unbiased minds as members every time a
new Commission is set up.

As for the argument that making the Finance
Commission permanent would greatly obviate the
possibility of growing discretionary transfers by the
Centre, the Seventh Finance Commission tightly
pointed out that it was difficult to conceive of a system
which can altogether eliminate uch trnsfers in the
widely varying conditions and circumstances in
which the State Governments may find themselves
from time to time. It may be added that giving a
permanent status to the Finance Commission will
by itself not acceed in doing awry with the need for
discretionary transfers from the Centre to the States.
On the other hand, it will largely depend on build-
ing ' up the financial where-withal of the States, to
which Finance Commissions transfers contribute in a
significant manner.

There is yet another point made out in support
of the suggestion to made the Finance Commission
permanent. It is said that one defect of the present
arrangement lies in the absence of provision for a
continuous review of Union State financial relations.
Significant emphasis has been laid, in this connection,
on preserving some stability and continuity by necessary
changes in the composition and tenure of the
Finance Commission, which should be made a standing
body. Further, it has been emphasised that for a
continuous review of Union State financial relations
it would be necessary to collect, compile and analyse,
on a continuing basis, date and information relating
to various aspect of the finances of the Centre and
the States, special features of particular regions
and States and the factors affecting their finances
and it has been urged that a permanent Finance
Commission alone could undertake this task pur-
posefully.

The crux of the matter is, whether a continuous
review of Union State financial relationship of the
kind contemplated is possible only by a permanent
Finance Commission,”or an equelly effective arrange-
ment can be devised for ensuring such a review without



disturbing the tenure of the Finance Commission. We
have seen earlier how on various considerations, the
balance of advantage would very much lie in favour
of preserving the present set up of the Commission.
In fact, for achicving the objective of a proper review
of Union State financial relations, what is particulerly
significant is to conduct regular studies and collect
and anelyse all relevant data pertaining to the various
aspects of the finances of the Union and the State.
If the Finance Commission is made a permanent
body merely for conducting such studies and collecting
jelevent data, it would be sheer waste of time for
such an august body because the task can be very
well assigned to and performed by a qualified and
fully equipped study call set up for the purpose which
can assist the Finance Commission by providing ready
made materials based on regular studies undertaken
and completed by the cell. In fact, all Finance
Commissions have laid stress on the usefulness of
studies by such a cell

/

It was on the recommendations of the first Finance
Commission that such a cell was established in the
President’s Secretariat. But on the recommendations
of the Taxation Enquiry Commission, it was later
transferred to the Finance Ministry. The Fourth
Finance Commission (1956) found that the cell consi-
sted merely of some ministerial staff. The position
does not appear to have improved in any significant
manner since then as would appear from the obser-
vation of the Seventh Finance Commission that the
arrangement was inadequate. We feel that the recom-
mendations, which the Commission made in this
connection should be implemented in letter and
spirit. Tt said it will be extremely useful to future
Finance Commission and greatly facilitate their work
if can expert on political agency were to be established
by the Central Government and were to perform such
functions as the Secretariat of the Commission is
expected to perform. The Commission wanted this
agency to play a watching and advisory role with
regard to Centre-State financial relations generally.
The agency should be vested with sufficient authority
to call for and be furnished all relevant information
from the Union and State Government. The Com-
mission also thought that this expert agency should
also be concerned with proper implementation of
the accepted recommendgations of the Finance
Commission.  This agency, on appointment.
of a Finance Commission, should get merged into
its secretariat.

We would very much favour the creation of such
an agency in the light of the recommendations of
the Seventh Finance Commission, for we feel that
if such an agency is built up along the lines indicated
by the Commission, it would go a long way towards
achieving a purposeful review of Union State financial
relations on a continuing basis, and would greatly
meet the point which is made out as a ground for
making the Finance Commission permanent.

The Seventh Finance Commission did not indicate
whether the proposed agency should be located in
the Finance Ministry or in the Planning Commission.
We are inclined to think that since the Planning
Commiission is already engaged in research in various
fields relating to evaluation of plan programmes,
it has a definite orientation towards research by
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subject matter specialists and experts, it will be the
appropriate place where the proposed agency should
be located. The present cell under the Finance Ministry
can very well be shifted there to take over all the
tasks indicated by the Scventh Finance Commission.

In view of what has been explained in the preceding
paragraphs, we do not sce any need to make the
Finance Commission permanent.

In the earlier paragraphs, we have also elaborated
our approach to the respective roles of the Finance
Commission and the Planning Commission. Since
we do not advocate any particular change in the
relative functions of the two we do not envisage any
significant modification in the role of the Planning
Commission either, except emphasising the point
of suitable measures to achieve a better Co-ordination
between the functions and working of the two Com-
missions.

5.10 There is no denying the fact that there has
been considerable riss in the volume of public ex-
penditure undertaken by the Centre as well as the
States. It is also true that the total quantum of resources
transferred to the States through the Finance Com-
mission and the Planning Commission have also been
going up from year to year. It, however, does not
follow automatically from the above stated position
that. the rising volume of total transfer of funds to
the States has resulted in inefficiency or lack of economy
in expenditure.

Tt is true that Finance Commissions have not
laid down or applied specific norms to see whether
the States are exercising proper economy in ex-
penditure. That does not mean, however, that the
Finance Commissions have been accepting whetever
expenditure is shown by States in their forecasts of
revenue and expenditure for the devolution period.
The Commissions have been reassessing the forecast
of the State by applying certain considerations,
notable among which are suitable rates of growth
by which individual items of revenue and expenditure
may be expected to increase annually. In other
wards, such a methodology provides for a measure
of guaranteed against wasteful expenditure.

The Eighth Finance Commission has taken note
of the criticism made against the Finance Commissions
that the “gap filling” approach adopted by them
encourages the loss well managed States to squander
resources. It has met this point of criticism by saying
that ‘it is not as if the Finance Commissions accept
the forecasts sent by the States at their face value’.
We, like all previous Financ: Commissions, have
realistically re-assessed the forecasts and applied
certain norms. Our approach has been objective
both on the revenue and expenditure sides.

Periodical assessment by the Finance Commissions
of expenditure of States on non-plan account by
applying certain norms holds out a premise that the
States would exercise desired care in ordering their
expenditure, None the less, it may not be difficult
to point out instances of avcidable waste in public
expenditure. At the same time, it cannot be contended
that such inefficient or wasteful expenditure has been
the consequence of transfer of resources through the
Finance Commission, One may like to take exception



to certain items of expenditure undertaken by the
States, such as that on social services. This, again is
a question of value judgment. The growing kecnness
of Staotes to provide sociel serviccs on  increcsing

. scale is in accordance with public policy accepted
by them. Similarly, expenditure on emoluments of
staff constitutes another areas where lack of ecomony
may be hinted at. However, it should be realised that
a predominant part of the States’ expenditure on
emoluments of staff consists of payment of cearness
allowance at Centre rates. Here, it may be pointed
out that rise in prices, which is the factor responsible
for payment of increasing number of States of dearness
allowance, is a matter which is beyond the Ccntrol
of the States. Moreover, the Centre having shown the
way by paying dearness allowance to their employees
the States are hardly left with any scope of independent
action in the matter, However. this inescapable
expenditure incurred by the States cannot be attri-
buted to transfer of resources to them through the
Finance Commission.

The valume of expenditure has undoubtedly
been growing. The correct perspective, however,
would be to recognise that there has been substantial
rise in prices during the last thirty years. The volume
of public expenditure in real terms, therefore, would
be much less than what it is money terms.

Last, but not the least, important factor is the Plan
expenditure whick also has been increasing from
Plan to Plan. Not only development expenditure
but also non-developmental expenditure has grown
on account of planning, because it has necessitated
growth of administrative and other services. The
transfers through the Planning Commission to meet
the Plan requirements have, therefore, been going
up. The priorities of Plan projects having been fixed
and the periodical reviews undertaken by the Planning
Commission to assess the progress made in achieving
the financial and physical targets set in different
fields, it cannot be said that the sheer volume of
plan transfers leads to inefficiency or lack of economy
expenditure.

Fisca]  equalisation has not been a pronounced
objective of any Finance Commission. It is for the
first time that the Eighth Finance Commission has said
in explicit terms that it was too late in the day for
any one to argue that backwardness should not be
a factor in allocating resources between the States.
On that promise, the Commission made an advance
towards equitable distribution of resources but yet it
could not correct the prevailing imbalances in
one attempt. The declared goal of planning has
been rapid economic development with balanced
regionaal growth. But ver thiry years of planning
has not succeeded in removal of regional economic
inequalities. The phenomenon is well reflected in
persistant disparity in public expenditure of States.

The Seventh Finance Commission computed
variations in total (Plan and non-Plan) expenditure
of States during the span of period between 1961-64
to 1974-77. To cite but a few example of some States,
the per capita expenditure of Punjab rose from
Rs. 104-58 to Rs. 275-91, that of Uttar Pradesh
rose from Rs. 28.62 to Rs. 123-30, and of Bihar
it rose from Rs. 27-51 to Rs. 92:75. Despite this
rise in per capita expenditure during this period,
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it was found that the per capita expenditure of Bihar
continued to be lowest in both the relevant years.
The per capita expenditure of Uttar Pradesh was
second lowest in 1961-64, whereas in 1974-77 it
improved its position to become the third lowest,
the other two being Madhya Pradesh and Bihar
in that order. On the other hand, Punjab continued
with highest per capita expenditure. In 1961-64,
Maharashtra had the fifth highest per capita expen-
diture of Rs. 50-56 as against the highest per capita
expenditure .of Rs. 104 -58. In 1974-77, Maharashtra
not only moved up to occupy the second highest
position in terms of - per capita expenditure, but also
the distance from the highest per capita expenditure
(Rs. 275-91) of Punjab was consider:bly reduced
in comparised to the distance obtaining in 1961-64.
If we look at the ranking of States in terms of per
capita expenditure during the period, we will find
that while the position of some States has considerably
improved, that of some others has either not improved
at all or shown only nominal improvement. In our
case, the position has stagnated with lowest per capita
expenditure during the whole period.

If we take into account per capita expenditure
of States on two important items like education and
medical and public health over the last thirty years,
we will find sufficient evidence of disparities in expendi-
ture. The per capita expenditure on the aforesaid
two items of certain States over the period is shown
below :

(In Rupees)

Education Medical and

Public Health
State 1951-52 198C-81 1951-52 1980-81

" (BE) (BE)

Bihar 0.9 33.82 0.5 10.40
Orissa 09 4172 05 22-67
U.P. 12 29-62 0.5 1421
Punjab . . . . 15 7190 07 29-81
Bombay (Now Maharashtra) 28 6071 10 25-68
Gujarat . .. 5310 .. 2168
West Bengal 13 49-02 16 2270

The table above distinctly reveals the wide dis-
parities in per capita expenditure on the two selected
items of public expenditute. Thzat there has been
no uniform pattern in the rise in per capita expen-
diture over the period 1951-52 to 1980-81 in respect
of different States also goes to show that the disparities
have adversely affected the backward States like

Bihar.

Here it may be remembered that there has been
considerable rise in prices during the last thirty years.
Therefore, the per capita expenditure, if expressed
in real terms, will be far less than in money terms.
In other words, the improvement in per capita ex-
penditure of States is more apparent than real. It
is no wonder, therefore, that inspite of the planning
process extending over a period exceeding thirty
years, economic inequalities persist unabated and
backward States, like Bihar continued to lag behind
the more fortunate States in the matter of adminis-
trative, social and economic service to the people,



5.11 The present mechanism of transfer of resources
consists mainly of two channels, the Finance Com-
mission and Planning Commission. It is said that
this duality leads the States to present their estimates
and forcasts of revenues in two different ways to the
two Commissions. The observation is not entirely
without foundation. The reason for presenting different
estimate to the two Commissions is that they apply
different criteria and arrive at different results.

It has been the practice of the Finance Commis-
sions to relate the quantum of grants-in-aid to the
budgetary gaps of the States as the budgetary gaps
are taken to reflect the needs of the States. The Plann-
ing Commission, on the other hand, assesses the
need of the States with a view to identify surplus that
can be made available from the non-pian side to be
utilised on the plan side. Thus, there is a marked
difference in the approaches of the two Commissions.
This basic difference in their outlook also explains
the possibility of the States presenting two different
estimates of revenue and expenditure to the two
Commissions.

In order to qualify for the whole Central Plan
assistance, a State has to be mobilise its resources
to the extent agreed upon in the plan discussions.
For this purpose, as State is under compulsion to
restrict its non-plan expenditure to the utmost-in
order to produce a revenue surplus of the  order
estimated by the Planning Commission. In this context,
the revenue surplus as estimated by the Finance
Commission is not taken into consideration. But
When a State approaches the Centre for any non-
plan requirement, its demand is examined by the
Central in the light of the recommendations of the
Finance Commission and the .revenue surplus, or
revenue deficit assessed by it is taken into account.

This is not only disadvantageous to the States,
but it also tends to encourage them to prepare and
present two different estimates of revenue and ex-
penditure to the Finance Commission and the Planning
Commission. Since the Finance Commissions assess
the needs of the States in terms of fiscal gaps, there
may will be a tendency on the part of the States in
sheer self interest to draw their forecasts in such a
manner as to show a revenue deficit on non-plan
account. The remedy will be in change of approach
of the Finance Commission, so that the budgetary
gaps alone are not deemed to truly reflect neads of
the States. Instead, objective criterja to assess relative
needs of the States in physical terms is likely to con-
siderably reduce the possibility of exaggerated
revenue-deficits.

We do not think that the transfer of resources
and the manner in which it is effected has inherent
propensities to cause financial indiscipline, the transfer
of resources under the Finance Commission’s
recommendations or through the Planning Commis-
sion are made in accordance with set principles.
Both the Commissions apply rigorous tests to assess
the revenue and expenditure accounts of the States
and to some extent, States which err on the side of
extravagance or financial laxity suffer because they
do not always get full credit or excessive expenditure
incurred by them. The Planning Commission deter-
mines the Plan size of the State keeping in view the
States efforts in raising additional resources and
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failure to achieve the set targets for resource mobi-
lisation affects the plan size. Thus the States are
chestened to exercise desirable restraint on extravagant
expenditure,

The more fact of the size of transfer of resources
can herdly lead to the consequence of finuncial
indiscipline, firstly because most of the expenditure
is incurred on earmarked purposes and, secondly,
all public expenditure is subject to audit by the
Comprtoller and Auditor General of India and also
scrutiny by the Public Accounts Committee. The
Plan expenditure is to be incurred in accordance
with the plan allocations on schemes or projects
approved as part of the State Plan. Both the financial
and physical performance is constantly under watch
of the Planning Commission. These safeguards
tend to provide sufficient safeguard against financial
indiscipline. .

It is not suggested, however, that there is no
instance of financial imprudence. All that is intended
to point out is that instances of financial impropriety
or wasteful expenditure, wherever they occur, are
because of the failure of the authority spending
public money to observe the rules of financial propriety
and should be attributed to the mechanism of transfer
of resources.

In the wake of programme of planned develop-
ment, public expenditure; has risen considerably.
With the increase in the scale of expenditure of public
funds, the changes of leakages or waste are likely
to increase if adequate controls are not exercised.
There may have been some instance of insufficient
control exercised over public expenditure or ignoring
or condoning lapses in financial discipline. But these,
again, are failures on the part of authorities empowered
to direct and control expenditure of public fi.nds
and the mechrnism of transfer of resources cannot

be said to have provided the impulse for such
lapses.
What can be called populist measures depends

upon the relative importance attached to the various
programmes or activities undertaken by the Govern-
ment. Some would give lowest priority to schemes
of social welfare and would invest any programme
undertaken in this connection as being populist in
nature or unproductive. Every activity has a hard
core of real content. If the programme is implemented
in right earnest, social welfare schemes add to the
enrichment of the lives of the |. rge masses and create
a wide measure of satisfaction. Such activities, there-
fore, should not be regarded wasteful or unproductive.
The social benefit that they produce has undobuted
value.

It is difficuit to establish a definite linkage between
adoption of what is called populist measure and
the mechanism of transfer of resources. Neither
the quantum nor the manner of transfer of resources
seems to have a bearing on adoption of a populist
measure. If a government is so obvious of its res-
ponsibilities towards the people that it loses its sense
of priority, it can go about undertaking any measure
irrespective of its usefulness or value vis-a-vis other
pressing requirements. We have no such instance
in view. :



5.12 We are in agreement with the broad approach
that the bulk of the resource transfer should be by
way of devolution of tax shares and the role of srants-
in-aid should, as far as possible, be supplementary.

In this connection, it would be relevant to recall
that the fifth Finance Commission had expressed
the view that the aim of a reasonable policy of transfer
of resources should be to minimise the number of
States receiving grants sc that the State’s need for
additional resources should be met, as far as possible,
by devolution of taxes rather than by grants. Similar
views had also been expressed by earlier Finance
Commissions too. Similarly, the Seventh Finance
Commission reiterated  this broad preposition.

In expressing our agreement with this approach,
we have two main considerations in mind. Devolu-
tion by way of tax shares will always take place
on the basis of equitable principles evolved by
Finance Commissions and ~uniformly applied in
the matter of distribution of respective share of the
States. As such, it will mean assured devolution to
the States on this account, also because tax shares
will not be dependent upon the budgetary needs
as assessed by the Finance Commissions, so that
irrespective of whether there is a surplus or defici:
in the forecast of resources, the States will get their
legitimate share out of the divisible pool of taxe
in accordance with the principles kdecided by the
Finance Commission.

Secondly, if bulk of the resources transfer talges
place by way of tax shares, it will offer an opportunity
to the States to have the benefit of sharing the increas-
ing bouyancy of taxes raised by the Centre and shares
with the States. It will be of distinct advantage to a
backward State, like ours, which stands in the dire
need for additional resources for strengthening its
finances to meet the cver increasing responsibilities
to provide administrative, economic and social
services to its people.

5.13 The principles mentioned above give primacy
to bridging of fiscal gaps of States by Grants-in-aid,
which would not have been exceptionable if, instead
of normative approach followed in making assess
ment of such gaps by limiting it to budgetary gap
alone, there had been an attempt to measure the
financial needs of States on the basis of a methodical
appraisal of physical standards of the levels of
social, economic and administrative services, that
could have resulted i exposing in sharp focus the
States of economic and social backwardness of
States, which really stand in need of assistance.

In fact, we are inclined to hold the view that
there is nothing in Article 275 which limit its opra-
tion to filling up any gap. The provisions contained
in this Article speak of States which may be deter-
mined to be in need of assistance, and there is no
indicaticn, explicit or implicit, in the said Article
that the assistance should be extended only to fill
up revenue gap. Therefore, what the Finance Com-
missions had been doing amounts to attaching res-
trictive meaning to the provisions of Article 275 in
recommending grants to States having regard basically
to their revenue gaps left after devolution of their
share out of taxes and duties.
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Therefore, we would urge that budgetary gap
should not be deemed to reflect the needs of States
to as to De covered by grants under Article 275.
Lnstead, it would be in keeping with the spirit of the
provisions of Article 275 to determine the States to .
be in need of assistance by measuring their fiscal
needs, and distinct from budgetary gaps, based on
an assessment of the relative standards of social,
cconomic and administrtive services available in
different States, As a consequence, the gap on re-
venue account of States, should cease to have over-
riding influence on determination of needs of States
for being entitled to Grants-in-aid.

The second principle enunciated by the Seventh
Finance Commission will, to some extént, narrow
down inter-regional disparities in the level of admij-
histrative and other services. However, for this it
would be necessary to adopt such a viewpoint in
determining upgradation grants as would assure
certain basic minimum standards of such services
irrespective of State boundaries. It should, at the same
time, be realised that equalisation grants alone would
not succeed in serving the objective sought to be
achieved by this principle. Equally important is to
appreciate that the real purpose of devolution is
not merely to extend to States a share on the principle
of compensation for having joined the union, cr, to
fill up their revenue gap, but to lend an equilibrium
to their precarious finances so that their resource
base is strengthened to enable themi to - become
financially capable of generating sufficient surplus
for investment in order that the objective of equilisa-
tion of standards can be attained.

We subscribe to the principle that grants-in-aid
should also be given to individual States to enable
them to meet special burdens on their finances
because of their peculiar circumstances or matter
of national concern. In this connection, we would
like to draw attention to certain consideration re-
levant to this problem. Problem of special nature
would entitle States for grants-in-aid, for this pur-
pose, expenditure incurred by a State like ours on
floods and droughts, which have verily become a
regular feature, should qualify for grants-in-aid.
The existing policy and arrangements for financing
of relief exwvenditure does not take full cognisance
of this principle and Central assistance is  given
partly in the shape of grants and partly in the shape
of loans. In deference to the third principle laid
down by the Seventh Finance Commission, we would
urge that the expenditure on floods and droughts
cast a special burden on our finances because of
peculiar circumstance in which this State is placed

“on account of recurring floods and droughts. Hence,

this State should be deemed entitied to grants-in-aid
on this. score.

There is another matter to which we would like
to draw attention in this connection, States should
also be entitled to grants-in-aid to meet  burdens
cast on tham as a result of policies adopted by the
Government of India. We have to incure heavy ex-
penditure on account of payment of DA at Central
rates to our employees. This is an unavoidable part
of expenditure, caused largely by federal policy,
and, the State has little scope for independent action
in the matter. Therefore, the full bruden of expendi-
ture on this account should be taken care of by



provision of grants-in-aid. This should be considered
as a legitimate claim of the States in the spirit of the
third principle laid down by the Seventh Finance
Commission. }

As we have urged earlier, the Finance Commissions
should not interpret the provisions of Article 275
in a restrictive manner so as to narrow its scope to
States’ needs on revenue account only. We have
welcomed to hold the view taken by the Seventh
Finance Commission that it was open to it to
recommed grant for capital expenditure also apart
from grants for revenue expenditure under Article
275. The Commission rightly saw mno restiction
or bar in the operative part of the provision in the
aforesaid Article against making grants for capital
expenditure. Such a view was in keeping with the true

spirit of Article 275, and, at the same time, grants .

extended for capital expenditure in accordance with
the said view of the impart of the aforesaid Article
would tend to help the achievement of the objective
of removal of inter-regional disparities.

In our replies to several questions, we have re-
peatedly stressed the point that the less developed
States have a legitimate right not only to catch up
with more developed States in respect of social and
administrative services and economic development,
but also to be constantly in a position to go up along
the ladder of economic progress. In keeping with the
true nature of federalism, the Union Government
has the obligation to enable the backward States to
quicken their pace of progress so that eventually
regional inequalities cease to exist. From this point
of view, we consider that differential aid to poorer
States is a wholesome principle and the Government
of India would be fully justified in acting accordingly
to ensure balanced growth by enabling the less deve-
loped States to reach the national level of progress
and development.

As we have pointed out above, there is unmistaka-
ble evidence of overriding influence exercised by the
gapfilling approach in the methodology used for
determining the entitlement of States for grants-in-
aid. The forecast of revenue and expenditure on
non-plan account furnished by the States are re-asses-
sed by the Finance Commissions in the light of certain
broad considerations and on the basis of certain
assumptions. The finance Commissions insistence
on assuming certain rates of return from State
Electricity Boards or State Transport Corporations
is divorced from realistic considerations and the
normative approach adopted in this respect makes
the reassessment of States’ forece sts unrealistic. While
the legitimacy of expecting returns from such pulic
enterprises cannot be seriously questioned, at the
same time it is hardly justified to totally ignore the
realities of socio-political milieu in which these
enterprises have been working and the social res-
ponsibilities they are expected to discharge. Similarly,
irrigation projects cannot be linked to a commercial

venture yet they are expected to yield certain rates

of returns on investments therein. Assumptions of
this nature underservedly inflate the receipts of
States in the devolution pericd so that corresponding

reduction in their revenue gap is brought about in
an . artificial manner.
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There is no doubt that the resources of the Central
Government and the demands thereon have a bearing
on the devolution of funds to the States. But, at the
same time, it cannot be forgotten that compared
to the States the Centre has at its command high-
yielding, broad-based and elastic sources of revenue.
Moreover, the Centre does not suffer from the same
limitations in the matter of market borrowings
as the States do. Above all, the Centre has the
exclusive pfivilege of resorting to deficit financing
(This is not to say that the Centre’s power to resort
to deficit financing has no limits.). Thus, the Centre
is endowed with resources with great potential.
Similar is not the case with the States, whose own
resources are severely limited but their responsibi-
lities are correspondingly great.

Hence, the Finnce Commissions should take a total
view of the financial resources of tt:e Centre and in
making assessment of the revenue and needs of the
Central Government, the same criteria should be
applied as is done while assessing the resources of
the States. Such an attempt was made, practically
for the first time, by the Seventh Finance Commis-
sion and the Eighth Finance Commission has con-
tinued the practice.

The principles laid down by the Seventh Finance
Commission have been endorsed by the Eighth
Finance Commission, which has also made it clear
that these principles are not intended to be either
exhaustive or inflexible. How problems will require
new approach and this is probably what the Con-
stitution intended, for, a new Finance Commission
has to consider the matter every fifth year. Even having
said so, the Eighth Finance Commission has not
brought to bear any new approach on the principles
followed in dealing with the grants-in-aid question.
Its methodology has been in accordance with the
traditional lines.

It is in respect of upgradation of grants that this
Commission has traversed some new grounds.
Till now, the practice has been to allow grants for
upgradation of administrative standards only in non-
developmental sectors. The Eighth Finance Com-
mission has, however, rightly chosen even develop-
mental sectors, such as education and health, and
besides has also allowed grant for training of adminis-

“trative staff.

According to us, transfer of resources to States
by way of tax shares should form a major part of
devolution, leaving a residual role for grants-in-aid.
However, we would add that it should not be ignored
thar grants have a constitutional sanction behind
them. The constitutional provision made in  Article
275 for grants-in-aid of the revenues of such States
as Parliament by law determine to be m need of as-
sistance should be viewed in its correct perspective.

1t is an accepted preposition both in theory and
practice of fiscal federalism that State Governments
should be given grants for ensuring to their citizens
an objectively determined level of essential public
services. For this purpose, the Commission should
first identify the essential public services and then
proceed to determine the standard level to which
such services should be raised. In this connection,
we would urge that the standards in such services



prevailing in backward States should be raised to
attain the level at least all States average standard
of these services. The cost of making up the dif-
ference between the existing standards of these ser-
vices in each State and the desired level to be achieved
should be deemed to reflect the need of assistance
required by the States and grants-in-aid should
be extended to meet the requirement so assessed.
The real purpose of grants-in-aid to States can then
be better served than by following the present method
of extending grants to States for covering their re-
venue gaps.

5.14 We have made a suggestion to the Eighth
Finance Commission that the yield from the Special
Bearer Bonds Scheme should be shared with the
States. We have pointed out in this connection that
the scheme is linked to income tax. In fact, the pro-
ceeds of the bearer bonds are primarily out of con-
cealed incomes. Therefore, had the income tax
authorities taken effective steps to discover concealed
income in time and bring them under the net of
income taxation, the amount of tax realised would
have, in the normal course, entered the divisible
pool of income tax, out of which the States would
have received their due share. Hence, if the incomes
were concealed and could not be brought under as-
sessment in the relevant year, it was not because of
the States that it happened so. Therefore, now that
these conceled incomes have beea subjected to the
schemes, the proceeds should not be treated differently
from the yield from the tax on incomes.

Historically, income tax was conceived as a balanc-
ing factor and it was believed that share in the
proceeds of income tax would adequately balance
the States’ budgets. However, the importance of
the income tax as a balancing factor has considerably
diminished over the years, as reflected in the slower
buoyancy of the total . receipts of income tax on
account of several factors, such as, reclassification
of tax on income paid by companies in 1959, surcharge
on income tax assuming a permanent character,
a number of concessions in the structure of income
tax including raising of exemption lmit all of which
cumulatively resulted in retardation of Central
Government’s efforts in adequately tapping the
source of tax revenue.

The resultant decline in the significance of income
tax as a balancing factor can also be measured
in quantitative terms. While in 1952-53, income tax
collections (including surcharge) was of the order of
Rs. 143.2 crores as against corporation tax collections
of Rs. 43.8 crores, in 1981-82, the income tax receipts
amounted to Rs. 1475 -5 crores as against corporation
tax collections of Rs. 19700 crores. The corres-
ponding figures according to budget estimates of
1983-84 were Rs. 15630 crores and Rs. 23390
crores respectively. The buoyancy registered by growth
in the proceeds of income tax has far lagged behind
that in the proceeds of corporation tax. On the other
hand, the need to widen the base of tax sharing is
self-~vident and one obvious method by which it
can be done is to ensure maximum possible collec-
tions by way of income tax. Since the proceeds from
the scheme have, in essence, all the attributes of
income tax, they should be made divisible. An idea
of the extent to which the divisible pool will increase
by such a step can be had from the foot that the
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first period of sale of these Bearer Bonds in 1981
alone resulted in the total subscription amounting
to Rs. 395-60 crores.

For these reasons, we have considered it necessary
to plead that thc proceeds of the Bearer Bonds
scheme should be shared with the States.

We have also suggested to the Eighth Finance
Commission that the deposits under the Compulsory
Deposit (Income Tax Payers) Scheme should also
be included in the divisible pool. Under this scheme,
a prescribed percentage of the current income has
to be deposited for a period of five years. The net
deposits, therefore, are available with the Ceniral
Government for the said period. It adds to the resour-
ces of the Centre in the same way as income tax.

If, however, it is held that it is not a tax but only
a kind of saving, like any other schem: of saving,
with the only difference that while other saving schemes
are voluniary, saving under this scheme is enforced
compulsorily, then, in the case too, the total net
collections under this scheme can very well be treated
at par with small saving collections, and at least a

_ part thereof can be made over to the States. The

amount so transferred to the States can be treated
as loan in perpetuity as the Seventh Finance Com-
mission had recommended in respect of loans to
States out of net small savings collections.

The raising of administered prices by the Govern-
ment of India affects the finances of the States in
several  Finance Commissions recommend grants
for upgradation of administrative standards in certain
sectors and the Eighth Finance Commission also
allowed capital grants for undertaking certain building
projects. But while making estimates of costs in-
volved in construction of buildings, it assumed
fixed costs for the devolution period. On the other
hand, increase in administrated prices of iron and
steel and coal resulted in inescapable increase in the
cost of building materials. The result has been that
despite best intentions and cfforts, we have not been
able to fulfil the physical targets with the given amount
of grants. The Central Government has declined to
meet the extra costs involved on this account. The
only option left to us is to find additional funds to
achieve the physical targets, which means unexpected
strain on our finances. The alternative of giving up
the building projects is limited because the buildings
under Construction cannot be left half way and have
to be completed. This is really an unenviable
position.

"For these considerations, we think that suitable
modification in the policy relating to administered
prices is called for. We are not in a position, for
want of information, to say how much of increase
in these prices are attributable to excise duties and
what part is on account of covering losses being
incurred by the undertakings of enterprises of the
Central Government. These can be studied and the
practice should be reviewed. We, on - ur part, believe
that either the practice should be stopped and the
desired objective may be suitable adjustments of
usual excise levies on these projects or certain part
to the proceeds from the increase in administered
prices may be shared with the States according to
some wholesome principles.



We are not aware of any other such claims made
for sharing the non-tax revenues of the Centre.

5.15 Generally the saving of the community is
reflected in the Bank Accounts. Savings also find
access to life Insurance Corporation, General
Insurance Corporation, Unit Trust Scheme, Deben-
tures, Shares of both Private and Public Undertakings.
Presently there does not exist any yardstick on which
the resources mobilised by these institutions is shared
between the State and the Centre, nor is there any
definite crit.rion for its distribution between Public
Undertakings and the Centre even. Presently the
distribution of the deposits of the resources mobilised
by the Commercial Banks is shared between the
Banks and the States through the trend of Credit/
Deposit ratio. Similarly the resources mobilised by
other Public Undertakings like LIC/GIC etc. is
shared between the depositor States and these in-
stitutions through a devise which is evolved by the
Planning Commission/Ministry of Finance in course
of appraisal of the States resources for executing
Annual Plans. This is an indirect, rather an oblique
way of sharing of the resources which is neither
need-based, nor based on the quantum of deposit
made by the individual States. Thus, the resources
mobilised from the savings through the public
Undertakings like Banks and other institutions
is not ‘passed on to the State on any set principle.
The existing system, therefore, requires modifications
in the interest of the State which contributes towards
the mopping up of such resources.

5.16 The question seeks to highlight some of th:se
phenomona of Central-State financial relations which
eventually culminate in the fiscal imbalance of the
States manifesting in their mounting indebtedness.
They are : (i) growth of budgetary deficits of the
States at a faster rate than that of the Centre, and
(i) because of the increasing deficit of the Centre,
a declining trend in the percentage of its revenue
receipts being ‘ransferred t~ the States inspite of
there being a substantial increase in these transfers
in absolute terms.

Growing budgetary deficits of States indicate the
fiscal imbalance which h~s gripped them. Apart
from other reasons, the basic cause of such a situation
is the lack of correspondence between the resources
and responsibilities of the States. The vertical fiscal
imbalance in the Indian fiscal system explains the
phenomenon of the unstable finances of the States.
While the share of the States in the total revenues
of the Centre and the States has been around 30
per cent, their share in the total revenue expenditure
of the Centre and Stztes h~s been above 50 per cent.
This divergence denoted centralisation of revenue
collection at the Centre and decentralisation of
revenue expenditure amongst the States. This,
in other words, shows the extent of vertical fiscal
imbalance with which  our federal fiscal system
suffers. The increasing trend of budgetary deficits
of the States in a logical consequence of the situation
in which the States do not have sufficient resources
at their command to meet their indispensible ex-
penditure commitments.

Tax devolution has acquired a position of pre-
dominance in lending support to the finances of State
Governments and the role of grants through the
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Finance Commission has become relatively unimport-
ant as a source 1o help to the States. There has been
significant increase, in absolute terms, in the total
quantum of fiscal transfers to the States. Yet in
relative terms, there has been a decline in the precen-
tage of net devoluticn from the Centre to States to
the aggregate receipt of the Central Government.
In 1972-73, the net devolution of resources from the
Centre to the States formed 33.6 per cent of the aggre-
gate receipts of the Government of India. This
percentage has come down to 27. 1 per cent in 1982-83
(B.E.). Looked at from another angle, the net
devolution of resources from the Centre to States
as percentage of aggregate receipts of State Govern-
ments has also gone down from 27-2 in 1972-73 to
34-3 in 1982-83 (B.E.). This should mean that the
support lent to State finances by devolution of resour-
ces from the Centre has diminished over the years.

Chronic disequilibrium in State finances only
shows that the lack of correspondence between their
resources and responsibilities has not been removed
despite large transfer of funds to the States. It is
true that fairly large amount of resources on revenue
account are available to the States. It can also
be said that they have sufficient freedom to further
raise resources on revenue account. But the same
canrnot be said about the capital account of the
States. Their freedom to borrow has been restricted
to a certain extent in as much as the consent of the
Centre is necessary precondition for borrowing by
States in base of outstanding Central loans for re-
payment. Market borrowings pl'y a comparatively
modest role in the capital finance account of the
States. Therefore, the States have to depend on the
Union loans for financing their capital programmes.

Since the Stotes are not able to meet even their
normal revenue requirements by their own revenues,
it/is only inescapable that Central loans have come .
to play a significant role in financing capital expen-
diture of the States, which has led to increasing
burden of Union loans on the States. Plan loans
account for a great deal of indebtedness of the
States to the Centre.

We would have the opportunity of offering our
comments in detail on mounting indebtedness
of the States in our reply to question number 5.17.
We would only point out that the observations
made by the A.R.C. Study Tzam on Centre-State
Relations about cxcessive indebtedness of the States
still held good.

5.17 We may begin with an attempt to see how
far periodical review of the problems relating to
growing indebtedness of the States by successive
Finance Commissions has succeed=d in tackling
this problem. The provision for quinquenial review
of Union-State financial relations, in all aspects,
by a Finance Commission offers a unique opportunity
to have a close look at all problems concerning the
finances of the Union. and the States, including the
complexities of ind:btedness of the States, in the
light of change in circumstances, which migit have
taken place during the period intervening between
the constitution of two- Finance Commissions.
From that point of view, a periodical review should



be useful for a proper understanding of the implica-
tions of developments in this field so as to evolve
appropriate correctives to deal with anomalies in
the indebtedness of States.

Periodical review by the Finance Commission
has obvious utility in the sense that the nature and
extent of the problems arising from  States’ indebted-
ness to the Centre can be brought out in sharp focus
and the relative debt position of States can be studied
in the light of changed circumstances and appro-
priate measures suggested to deal with the matter.
Such review can  however, be of only limited
value of the opportunity is used by the Finance
Commission merely t~ suggest short-term solu-
tions of ad hoc nature so that th> basic problem is
left to perpetuate itself.

The observations of the A.R.C. Study Team about
excessive indebtedness of the States still hold good
despite the deliberations of past Finance Commis-
sions and remedies suggested by tsem to deal with
this problem. As the Eighth Finance Commission
has estimated, the States’ indebtedness has doubled
in the last five years i.e. from Rs. 18,785 crores at
the end of 1978-79, as estimated by the Seventh
Finance Commission, to Rs. 37,406 crores at the end
of 1983-84. This only goes to show that short-term
measures of ad hoc nature have proved unequal to
the task of tackling this issue on a long-term basis.

It is not unexpected that central loans have also
doubled from Rs. 13,463 crores to Rs. 27,059 crores
in the last five years. Thus, out of the total debt
liability of the States amounting to Rs. 37406.03
crores, the loans from the Central Government
constitute more than 72 per cent of the total debt
burden of the States. In the case of Bihar, the Central
loans constitute about 80 per cent of the total debt
liability of the State. Looked at from another point
of view, the Eighth Finance Commission has estimat-
ed that the Central loans to the States outstanding
as at the end of 1983-84 constitute 38.11 per cent
of S.D.P. (average for 1976-79). As against this, in
the case of Bihar, outstanding Central loan consti-
tute 53.72 per cent of S.D.P. of the State (average
for 1976-79).

Thus, a predominant component of the total debt
liability of the States is on account of indebtedness
of the States to the Centre. The Central loans are
advanced to the States both in the form of Plan and
Non-Plan assistance intended for development and
non-development purposes. An example of loan
advanced for non-plan revenue expenditure is the
one given to enable the States to clear off their over-
drafts with the Reserve Bank of India. Plan loans
are intended for development purposes. Then, there
are loans provided for non-development programmes
like financing of relief expenditure.

The dominant share in the States’ indebtedness
to the Centre is attributable to central loans for
financing development projects and such loans have
been accumulating year after year. As the Eighth
Finance Commission h-s pointed out, “the pheno-
menal growth in the States’ indebtedness testifies
to the compulsions for financing a large part of the
plan outlays through borrowings.” As the States’
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revenue resources have not succeeded in keeping
pace with their expanding requirements, they have
to be dependent upon the Centre’s transfers to
meet their requirements. In such a situation, the
States have no alternative but to finance their deve-
lopment outlays by borrowings. Their market
borrowings being under the control of the Centre, -
there is a limit which they could raise public debt
directly by resort to market borrowings. Hence
the consequence that they have to be dependent
upon Central loans for financing a large part of
their plan expenditure.

We agree with the observations of the Eighth
Finance Commission that there was ‘nothing basically
wrong in the growth of public debt with the expand-
ing public functions, no Government, particularly
in developing economy, can undertake large scale
programmes of development without recourse to
public borrowing.” We also appreciate the point
that the relationship between the Union and the
States is one of partnership, in which loans constitute
an important mechanism for transfer of resources.
Yet what causes deep concern to us is (i) the growing
volume of States’ indebtedness to the Centre, (i)
the mounting interest charges, and consequently,
(iii) smaller funds left available for meeting develop-
mental requirements.

Let alone the swelling volume of Union loans, a
major cause of constant worry to us has been the
increasing debt servicing liability. The total repay-
ment liability (including interest) takes away a sizeable
chunk of the total assistance received from the Centre,
leaving reduced resource with the State. The actual
position can be seen in the table below :—

(Rupees in crores)

1979-80 1980-81 1981-82 1982-83 1983-84

1. Central Assis-

tance 215-86 25701 247-86 24725
Moo the

Centre . 5109 63:54 78-56 44-96
> ot to he

Centre . 26-99 105-23 8366 96-05

24 3)— 137-53 148-24 8564 56-24

It would appear from the above table that the
financial burden of Union loans in terms of annual
financial transfer from the State budget to the Union
budget has set in motion a disquieting trend of resources
flowing out of the State to the C:ntre at a greater pace
than the flow in the reverse direction. Consequently,
the financial equilibrium of a backward State, like
ours, has remained continuously upset owing to
heavy repayment liability.

Most of the Union loans have been largely for
creating assets. Hence, it is often urged that the
States should be able to service their debts out of
return from projects which are financed by these loans.
It is easier said than done. The States are engaged
in discharging the responsibility of providing a large



part of infrastructural facilities for social and economic
development, It is needless to point out that invest-
ment in such projects is not income-yielding. Even
those projects which can be expected to yield returns
have long gestation periods and so they do not yield
requisite income in time. These are some of the
factors responsible for mounting debt obligations
of the States.

There is another angle from which we can view
the effect of Union loans on the States, particularly
weak States like ours. Central assistance for State
Plan is composed of 70 per cent loans and 30 per
cent grant which means that a major portion of the
debt _of the States consists of Plan loans from the
Centre. This arrangement, though a reasult of good
deal of discussion, suffers from many deficiencies,
which vitally affect the financial capacity of States
generally and adversely impinges on the . finances
of weaker States in particular. To recount a few short-
comings in the pattern, Afirstly, it loses sight of the
capacity of the borrower to repay. Secondly, it does
not take into account the viability of the schemes for
which the loans are utilised. Thirdly, it places unequal
burden on the States unrelated to their capacity of
repayment in as much as the scheme of central
assistance tends to accord equal treatment to unequal
States as regards the loans and grant components
of the assistance. Fourthly, it ignores the fact that the
bulk of the Plan outlay has been spenf on roads,
health, and education, water supply, and power
generation and transmission which provide the in-
frastructure and do not yield corresponding returns
to enable the States to discharge their repayment
obligations.

The result of all this has been that backward States,
like ours, unlike the developed States, have not been
able to derive full benefits from the loan portion of
the assistance received. As there has been larger outfiow
from the State budget to the Central budget
on account of repayment of loan and interest thereon,
the net inflow of Centr-1 assistance has shown a
declining trend. It is natural, therefore, that we have
not been able to make the requisite investment for
achieving further economic development and instead
have been forced to deploy the resources available
on making the critical minimum effort for creation
of take-off conditions. Moreover, a fixed ration
of loan in the Central assistance for all States, irres-
pective of their development and financial strength,
casts unequal burden on the weaker States and further
worsens their position of over-all deficit. Thus, the
pattern of Central assistance has failed to serve the
end of reducing inter-State inequalities.

Therefore, we consider that one effective way to
deal with the problem of States’ indebtedness to the
Centre would be to substantially reduce the loan
component of Central Assistance for financing the
State Plans. Fixation of Uniform percentage of loan
component, even ata reduced level, for all States
would not be capable of enabling weaker States to
catch up with more developed States. Hence, we
would suggest that a State having per capita income
below all-States’ average per capita income should
be given Central assistance in the ratio of 70 per
cent grant and 30 per cent loan and the reverse may
- be the case for the States whose per capita income
was higher than the all-States’ average per capita
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income. Such a pattern would achieve two objectives,
namely, of reducing the burden of States’ indebtedness
and of producing substantial equalising effect by
really adding to the resources of the weaker States
which can be spent on development purposes.

Another significant part of Union loans consists of
loan given to States to enable them to tide over the
problem of overdrafts with the Reserve Bank of
India. These loans cover a part of overdrafts. We
wonld have adequate opportunity to explain our
views on the causes of overdrafts and remedies to
deal with the problem in our reply to question number
521. It should suffice here to point out that it would
be far too sweeping a remark to say that unauthorised
overdrafts are a sign of financial indiscipline on the
part of State Governments. It is not always so. The
A.R.C. Study Team on Centre-State Relationships
has pointed out that tight resource position of the
States has also made recourse to overdrafts unavoi-
dable to some extent and, therefore, has morally
inhibited the application of prescribed correctives
by the Central Government or the Reserve Bank of
India. Therefore, the Study Team felt that the real
remedy lay in revamping the Centre-State Financial
relationship on the lines suggested by it so as to allow
the States more elbow room, which will not only
enable but also compel them to exercise responsibi-
lity in matching expenditure to their resources.

We would be making our suggestions to deal with
the problem of persistant overdrafts in our reply to
question number 5.21. The package of measures
suggested would go a long way towards remedying
the situation so as to reduce the imperativeness
of Union loans to tide over the difficulties created by
overdrafts. ’

Several measures have been suggested by financial
experts to deal with the problem of States’ indebted-
ness to the Centre. Finance Commission have also
made a number of suggestions to remedy the situation
of growing indebtedness of the States. The problems,
however, persists. It appears to us that the Eighth
Finance Commission has rightly observed that ‘so
long as the liability for repayments to the third parties
is fully provided for, the indebtedness of the States
to the Union could contained to grow without any
detrimental effect on the national economy.” Never-
theless, we are of the view that effective steps are
needed to reduce, as far as possible, to burden of
Union loans on the States.

As a short term measure, we would suggest debt
adjustment by way of writing-off certain loans made
for socially as well as financially unproductive pur-
poses, such as those for drought relief and rehabili-
tation. Similarly loans given in the past by the Cen-
tral Government for schemes of modernisation of
police and police housing, clearance of overdrafts
and such others should also be written off because
they do not yield returns. .

The Eight Financs Commission ~ expressed the
view that in general, n was not in favour of writing
off of loans since a write off would reduce the pool
of resources available with the Union for re-cycling.
Yet, as a matter of fact, it did recommend writing

off of loans on certain specific accounts, such as



loans for relief and rehabilitation of displaced per-
sons and has made a recommendation regarding
writting off of a part of repayments to be made to the
Centre by certain States.

In fact, debt adjustment isa recognised measure
adopted in many federations to provide reliefto the
constituent States. Even in India, a measure of the
kind of debt adjustment was suggested by Sir Otto
Niameyer as far back as in the year 1935 with a view
to extending federal fiscal assistance to the then pro-
vinces. He said the following while making his sug-
gestion :

«“Where financial assistance is to be given by a credi-
tor to an existing debter, elementary COmMMONSENse
suggests that the shortest and simplest method of
adjustment is by reducing the claim of the creditor
on the debtor”.

Therefore, writing-off of unproductive loans should be
considered an useful short-term measure to bring
debtrelief to the States.

Another accepted short- term measure is reschedul-
ing of the existing loans by extending the period of re-
payment. Such rescheduling has been recommended
by the Seventh and Eighth Finance Commiissions,

These short-term measures are necessary to deal
with the immediate problem of providing relief to
the States and reducing the immediate strain on their
finances. The long-term objective, however, should
be to determine afresh the period of repayment and
rates of interest of different categories of loans having
due regard to the relative debt burden of the States
and the nature of purpose on which the loan funds
are to be spent. Loans for similar purposes should
not be given on varying terms. We are also in agree-
ment with the view expressed by the Second Finance
Commission that the Union and the States being
partoers in the big enterprise of national development
there is no justification for charging the States more
than the cost of borrowing. Therefore, while fixing
the rates of interest, the Government of India should
not deal with the States as if they were commercial

bankers. -

Keeping these considerations in mind, we would
suggest that in future all Union loans should be
classified broadly in the two categories : (i) Union loans
for socially productive but financially non-productive
schemes, and (if) Union loans for financially produc-
tive schemes. The former may embrace non-plan
schemes relating to health, education, welfare of
depressed classes, rural roads and such others, on
which the States are expected to meet expenditure
normally out of their budget. Since there pro-
jects do not yield monetary return to the States but
they have to be implemented in furtherance of social
and economic objectives, large expenditure may
have to be undertaken by the States.
there would be need for Union loans particularly
when such schemes are undertaken at the instance of
Government of India or as an imperative . necessity
following acceptance of some national policies in
this regard. The Union loans for such purposes
should be on long-term basis and the States whose per
capita income fall below the all-States’ average per
capite incorse should not be called upon to pay any

in rest on such loans.

Therefore,
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© of the preceding questions.

The other category of Union loans, that is, those
for financially productive schemes such as genera-
tion and supply of electricity, industrial undertakings
like road transport corporaticns etc. may carry

rates of interest equivalent to statutory of rate of

return otherwise stipulated for each cfsuch picjects.
The loans, however, should be treated as loans
in perpetuity. This concept of perpetual loans has been
accepted by the Seventh Finance Commission in
the case of small savings loans to the States. The Eighth
Finance Commission has observed that “while it
is, no doubt, preferable that public debt is discharged
through public savings, in _the event of such savings
being inadequate or required for achievinga better
social or economic goal, there is no harm in discharg-
ing old debts by taking fresh loans.” There is what
is envisaged by the philosophy of perp:tual loans.
In practice too, the Government of India have been
advancing loans to States to clear off their past loans.
So, the idea of loans in perpetuity should not be
looked at as something unprecedented or an anachro-
nism. As a matter of fact, the Union loans extended for
being utilised in financing the schemes.of the kind
mentioned there should be treated by the Government
of India as a form of investment which will bring
dividend in the form of economic and social develop-
ment. : '

As regards small savings loans they should be
treated as loans in perpetuity. As only the collection
of withd -awals is divid_d between the Central and
the States, the Government of India do not have to
pay the share of the State out of their own resources.
The Government of Ingia had themselves conced:d
before the Seventh Finange Commission that small
savings loans stood on a different footing from other
Union loans. Hence, we do not see any point in

not treating small savings loans as loans in perpetuity.

We hope that the measures suggssted above should
go a long way towards lessening the burden of Union
loans on the States. It should also tend to make
allocation of Union loans more efficient both economi-
cally and socially. Nevertheless, we are also not
oblivious of the position that the suggestions will
not prove as a final solution to all problems of in-
debtedness of the States to the Centre. The enduring
solution will always lie in strengthening the resource
base of the States by making available to them greater
financial wherewithal for which it would be necessary
to modify the methodology used for assessment of
needs of the States. We nave had occasions to ela-

borate our views in this regard in our replies to some
Hence, we need not

repeat them here.

5.18 The

State Governments borrow from threc
sources; Reserve Bank of India,

the public and
the Central Government. Here we will confine
ourselves to the borrowing from the public. i. e.
market borrowings of the State Governments. Borro-
wings from the rest two source have come up

for consideration in replies to other questions.

the State Governments to borrow
from the public is subject to limi_tations on_two
counts: firstly, the extent‘of authority drawn from
the constitutional provisions, and secondly” the
capacity of the State Government concerned to bear

The freedom of



and absorb the burden of borrowings. According
to clause (1) of Article 293 of the Constitution, the
State Governments can borrow within the territory
of India upon the security of the consolidated funds
of the respective States subject to such limits as the
legislature of the concerned State may impose. The
States are also empowered to stand guarentee to
loans raise¢ by their subordinate authorities or
authorities created by the State legislatures and such
guarantee will be subject to legislative control. Thus,
the Constitution limits the powers of the State Govern-
ments to borrow within the country from the general
public, Reserve Bank of India and the Central Govern-
ment. The State have been debarred from contracting
loans from outside the Country.

Clause (3) of the Article 293, imposes another
restriction on the powers of the State Governments
to borrow. It makes the consent of the Central
Government necessary to all borrowings by a State
Government if the State has outstanding loans for
repayment to the Centre. Such consent may be
given on specified conditions as considered appro-
priate by the Central Government.

Thus, it would appear that the constitutional
limitations imposed on the powers of the State
Governments in the matter of borrowings comprise
of (i) restrictions imposed by the State legislature
(ii) the requirement of consent of the Central Govt.,
on such conditions as it might deem fit to prescribe,
to borrowings by the State Government if there be
any outstanding loans for repayment to the Centre
or any other outstanding Joan for which the Central
Government had given a gaarantee, and (iii) berrow-
ings will be confined within the territory of Indja.

These constitutional restrictions on the freedom
of the State Governments to resort to borrowing
are reasonable and we see no ground to take ob-
jection to them. The executive authority of the
State Governments is subject to control by the State
legislatures and so, if the powers of the States to
borrow has been made subject to limitations imposed
by the State legislatures, it has rightly been done
so.

To a limited extend, the freedom of the States to
borrow has been curtailed in the sense that the con-
sent of the Central Government has been made a
necessary precondition for borrowing in case there
be outstanding central loans for repayment or such
other outstanding loans which had been contracted
on the basis of guarantee of the Central Government,
As the Government of India manages the mnational
economy and its fiscal and monetary policies have
all-pervading effects on all economic activities in the
country, it is ¢nly fair that it should oversee the
borrowing operations undertaken by the States in
the interest of avoiding adverse monentary and
fiscal effects arising from uncontrolled borrowing
powers of the States.

Since external affairs are the responsibilty of the
Central Government, it is only logical that the borrow-
ings powers of the State Governments are limited to
intérnal borrowings only. No State can reasonably
aspire to transgress its local limits and take any step
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towards developing any relationship with any foreign’
power or authority. Hence, they have been rightly
debarred from entering foreign markets and contract-
ing foreign loans. Attempts in the past by some
States to first negotiate foreign loans and then app-
roach the Government of India to accord approval
to such external borrowings practically amounted
to extra-territorial activities. Resort to such extra-
constitutional methods has been rightly disliked by
the Centre and has correctly evoked criticism by the
Planning Commission, leading them to warm the
States against recourse to negotiating foreign loans
in this manner.

Exception cannot justifiably be taken to curbs on
the powers of the State Governments as regards
borrowing abroad. Experience in Australia before
1929 presents an example how uncoordinated borrow-
ings by the States in foreign markets created political
and economic problems for the Australian Govern-
ment so that the Financial Agreement of 1929 had
to take care of this matter. The framers of our Cons-
titution, therefore, rightly foresaw the evil consequen-
ces of allowing freedom to the States to borrow
abroad and so it was proper on their part to deny
the States the right to borrow from foreign coun-
tries.

It would thus appear that the constitutional res-
trictions on the freedom of the State Governments
to borrow are based on unexceptionable grounds
and are, therefore, basically sound.

Since most of the States are indebted to the Central
Government, they are not in a position to borrow
without the previous approval of the Centre. This
position has remained so practically right from the
beginning of the Constitution. As the Reserve Bank
of India is the Keeper of the funds of both the Central
and State Government and is also responsible, on
behalf of the Government of India, for the monetary
policy and the public debt policy, it has been func-
tioning as the coordinating agency in the matter of
market borrowing policies of the State Govern-
ments. Accordingly, it floats the market loans of
the States keeping in view general economic condi-
tions prevailing in the country.

Market borrowings are also allocated between the
different States by the Reserve Bank of India in con-
sultation with the Planning Commission and the
Ministry of Finance. As such, a well-coordinated
borrowing policy has evolved. The mechanism
operating the market borrowing policy and pro-
gramme take note of the constitutional provisions
and in its working has stood the test of time.

Now, we take up the question of the States’ capacity
to borrow and the restrictions, if any. The capacity
of a State to resort to market borrowings would be
dependent upon the extent of the loans raised. In
their anxiety to find funds for financing their plans,
the State Governments tend to clamour for more
market borrowings regardless of their ability to
assume the burden caused by increased repayment
commitments. It need not be forgotton that the
market loans have to be repaid with interest, Further,
it ijs because of unified borrowing policy followed
by the Reserve Bank of India that the rates of interest



payable on these market loans are kept at as low
level as nearly one third of the ruling market rate of
interest. Had the States the opportunity to float
loans on their own perhaps the rate of interest payable
according to prevailing market rates would have
acted as a damper on the desire of many of them to
go in for an ambitious market borrowing progamme.

There is another factor which affects the Siates’
own capacity to raise public loans. Generally spea-
king, the securities of the States are less attractive
and do not have the same appeal to the investing
public as those of the Central Government. Tt is
common knowledge that the State Governments’
market loans are not so much subscribed by private
individuals or financial institutions, but are practi-
cally made to be subscribed by nationalised banks,
L. I. C. and other financial institutions and this is
made possible by a statutory requirement for their
investment policy. '

There is yet another factor which, to certain extent,
is likely to act as a restriction on the capacity of at
least some of the States to raise public loans. All
the States do not have equal access to capital markets.
In fact, even leading business centres or headquarters
of nationalised banks or financial institutions are
not evenly dispersed. This factor presents a practical
difficulty in the way of many States and were they to
float large-size market loans on their own, disappoint-
ment alone would have been in store for themu:

One good aspect of the unified policy of market
borrowings being followed in our country is that it
takes care of many of the inharent weaknesses in the
capacity of the States to raise public loans. The
arrangements devised have succeeded in keeping
the cost of borrowing cheap for the State Governments.
Uncoordinated borrowing programmes of various
State Governments would have resulted in unnecessary
competition amongst them in the capital markets.
Above all, in the absence of effective coordination
of the borrowing programmes of different States,
there was little guarantee against the possibility that
uncoordinated borrowings by the States might
create difficulties for the working of the monetary
policies being followed in response to the needs of
conditions prevailing in the national economy.

In view of the foregoing analysis, it cannot be said
that the freedom and the capacity of the States have
been restricted in any manner which runs counter to
the constitutional provisions  in this respect or the
requirements of the broad monetary and fiscal poli-
cies. It may be added here that giving unrestricted
authority to the States to compete in the capital
markets for open market borrowings would inevi-
tably mean that richer States, which can pay higher
rates of interest, would gain at the cost of poorer
States, because it is they who would attract the
funds and not the weak States, which cannot afford
to pay higher interests than what they are now paying
on account of unified borrowing policy. The result
will be that a poor State, "l\ike Bihar, will have to
borrow at higher cost which will further impair its
already weak financial position.

Therefore, we do not advocate uncontrolled borrow-
ing powers for the States. Qur anxiety lies elsewhere.
It is with regard to allocation of market borrowings
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amongst different States. 1n percentage terms, we
have never been favoured with more than 7.05 per
cent of total market borrowings dyring the period
1969-70 to 1978-79. A look at the general pattern
of allocation. of market borrowings will also show
that there is no pre-determined objective or set criteria
for such allocation. At least we are not aware of any
such concrete criteria on the basis of which alloca-
tions are being made.

We would also like to look at the matter from
another standpoint.. The specially classed States
like, Kashmir, Manipur, Sikkim and Himachal
Pradesh are being allowed more market borrowings
in per capita terms than a State like Bihar. Those
States get plan assistance as outright grant, whereas
Bihar gets plan assistant partly as loan and partly as
grant. It is a cardinal principle that a State which
is in a position to repay the loan and bear the burden
of interest payments should qualify for higher market
borrowings. If an exception is made for the specially
classed States and they are allowed higher market
borrowings even if it cannot be said that they are in
a better position to bear the debt burden, on the same
grounds Bihar too deserves higher market borrowings.

Hence, we would only suggest that allocation of
market borrowings should be made more rational
and for this purpose a well-considered set of criteria
should be evolved.

5.19 The Centrc charges higher rate of interest
than what is pays to foreign lender. For example,
in. the Development and Credit Agreement (Bihar
Rural Roads Proiects) between India and International
Development Association (Credit No. 10721. N.).
The Credit envisages the borrower to pay a service
charge @ three-fourth of one per cent (3/4 of 1%)
per annum on the Principal Amount of the Credit
withdrawn and outstanding from time to time.
This service charge is payable semi-annually on Feb.
15 and August 15 in each year. If India, therefore,
pays less than 19 as interest on the borrowed money
and that also semi-annually, Govt. of India on the
other hand releases the Central assistance for exter-
nally aided projects on the basis of 7 :3 as loan and
grant respectively.

The expenditure incurred by the State in execution
of the programme forms the basis of reimbursement
claim. Central Govt. gets loan from the leading
institutions by preferring such claims. Amounts
so received, by the Central Govt. get transferred to
States as Central assistance on externally aided pro-
jects. Such assistance is in the proportion of 70 per-
cent as loan and 30 per cent as grant.

Govt. of India realises 109 interest on the loan
granted to the States. This, therefore, clearly indi-
cates that the quantum of interest which Govt. of
India realises from the States on the amount of external
assistance received by them to finance such projects
is many times more than what it pay to the lender
country. This does not appear sound from the view
of the State’s resources.

. 5.20 The question would seem to suggest that
Loans Council, set up on the pattern of Australian
Loans Council, will take over from the Reserve Bank
of India the functions relating to coordination of



market borrowings of the Centre and the States and
will fix their borrowing limits. The council will
perform this task in accordance with and on the basis
of principles approved in this behalf by the National
Development Council. To that extent, it is expected
to be a better alternative to the Reserve Bank of
India.

It will be relevant here to examine the grounds
usually advanced in support of the plea for establish-
ing of such a Loans Council. Broadly speaking,
the case for a Loans Council is made out on three
counts. Firstly, it is urged that under the existing
position, the States have practically no say in deter-
mination of the total volume of loans raised and
shares therefrom allotted to the Centre and amongst
the States inter se. Secondly, a look at the pattern
of allocation of loans to the Centre and the States
indicates that there is absence of a set criteria or
agreed principles for the division of the loan proceeds,
which, in effect, reflects dependence of the States on
the Centre. Thirdly, since the Centre has a dominant
say in the allocation of loans to the States, there is a
distinct possibility of the play of political considera-
tions in loan allocation amongst the States, parti-
cularly in the context of changing political complexion
of a number of States.

A Loans Council is favoured in the hope that it
would be an effective way of dealing with the situa-
tion, because it can function independently in' the
matter of both loan-raising and loan-allocations.
We can pause here for a while and dwell upon the
‘factors that will really determine independence of the
Loans Council.

Undoubtedly, the Council will be composed of the
representatives of both the Centre and the States and,
may be, of the Planning Commission. Whether
established by or under any law or by an executive
order, as in the case of Planning Commission, the
Council will have to be appointed by the Central
Government. If the States do not lend themselves
to a reasonable measure of trust and confidence in
the Centres’ sense of fairness, the question of selection
of members itself would come as a source of discord
in Centre-State relationship. '

Let us iook at the matter from another standpoint.
Since the number of States is large, the size of the
Council will be unduly inflated if all States are re-
presented on it, so that it can be reasonably foreseen
that a limited number of seats on the Council would
be available to the States. Naturally, therefore, the
States’ representatives would have to be selected or
elected by the States as the case may be. In any
event, the number of representatives of the States
in the Council would far exceed the number of the
representatives of the Centre including those of the
Planning Commission. The inevitable consequence
will be that on vital issues there is all the possibility
of a constant stalemate if the States take to outvote
the Centre. In practice, therefore, the Council does
not seem to hold a promise for smooth working.

While independence of the Council is desirable.
no less important is the assurance that it functions
smoothly in discharging its function of deciding
loan allocations between the Centre and the States
and amongst the States inter se. Considering the
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fact that all States the backward States more than
others-stand *in need for development, it is highly
unlikely that the Council can arrive at unanimous
decisions. The position is apt to be more confused
if the States’ representatives carry, as in all probability
they may, the imprint of the political hue of their
State Governments. So, the allocations to the States
may, in the ultimate analysis, be a matter of bargain-
ing rather than based on objective considerations.

Needless to emphasise the apparent point that
independence of the Council will be practically
valueless unless the Council is able to approach the
issues involved in deciding upon loans allocations
dispassionately. Considering the composition of the
Council and in-build propensity towards making
unanimous decisions difficult, if not impossible,
it seems doubtful that the Council will be really that
independent as it is made out to be.

Now, wecan examine the point relating to depen-
dence of the States, under the existing position, on
the Centre as far as their borrowings are concerned.
Censtitutional restrictions on the freedom of the
State Governments to resort to borrowings are
there and they cannot be transgressed. The consent
of the Central Government is imperative, on such
conditions as it may like to prescribe, to borrowings
by a State Government if there be any outstanding

* loans for repayment to the Centre or any other out-

standing loan for which the Central Government

had given a guarantee. Therefore, since the States

are heavily indebted to the Centre, they have lost
their independence in the matter of raising loans
largely on account of this factor. It is difficult to
imagine how the Loans Council would succeed in
retrieving the States from this position. In this
connection, it is relevant to point out that the Austra-
lian precedent is held out in support of the suggestion
for setting up a Loans Council. But then, the fact
has to be remembered that even in Australia where
all public borrowings of the Commonwealth and the
States are centralised in the Council, the Common-
wealth Government does extend loans to the States,
and these loans fall outside the purview of the Loans
Council. One reason why this happens is that the
Council cannot always provide sufficient loan funds
to the States. The position may not be different in
India. The proposed Loans Council may not always
succeed in satisfying the needs of the States for loan
funds. And where the expenditure commitments
of the States will so require, the States will have to
approach the Centre and in turn, the Centre will
have to come to tie help of the States in this field.
This possibility cannot be ruled out., And so, the
burden of loans on the States or their dependence
on the Centre cannot possibly be wholly taken care
of merely by a Loans Council.

Now, let us take up the usual complaint that loan
allocations between the Centre and the States an
amongst the States inter se. are hardly determined
on set criteria or agreed principles. It is, therefore,
suggested that the Loan$ Council would decide the
limits of borrowings of the Centre and the States
on the basis of principles to be approved by the
National Development Council. At present, the
Reserve Bank of India, as the keeper of the funds



of both the Central and State Governments as well
as being responsible on behalf of the Government
of India for monetary and public debt policies, acts
as the coordinating agency in the matter of borrowing
policy. Thus, the market borrowings are allocated
amongst the States by the Reserve Bank in consulta-
tion with the Planning Commission and the Govern-
ment of India, Ministry of Finance. The pattern
_of financing of the Plan, including the State Plans,
under the auspices of the Planning Commission,
the monetary and public debt policies followed by
the Reserve Bank, and the fiscal policy of the
Central Government should, of necessity, together
serve the common end of regulating the national
economy in the best interests of the country. There-
fore, a co-ordination between the Loans Council
and the Planning Commission and the Ministry of
Finance would be an imperative necessity. If, for
any reason, the Council fails in establishing ranport
with these, then an embrassing situation will develop
both for the Council as well as the States, whose
hopes from the Council will be greatly belied.

Therefore, to us it appears that what is of real
significance is not whether there is 2 Loans Council
to act as an authority to decide loan allocations or
the resposibility is discharged by the Reserve Bank’
of India as at present, but the principles and criteria
followed in deciding loan allocations. The question
envisages that the Loans Council will decide loan
allocations on the basis of the principlesto be approv-
ed by the National Development Council. The States
are well represented on the NDC which can, even
in the existing situation tackle the problem of absence
of set criteria to govern loan allocations, the Reserve
Bank being left to coordinate borrowing programme
in accordance with the principles so prescribed.

For the reasons explained in the foregoing paragraphs,
we do not think that establishment of a Loans
Council will be a ‘preferable course to adopt. Instead
we would advocate that rational principles should
be evolved to determine loan allocations by the Re-
serve Bank of India, and these principles should be
laid down by the National Development Council
and no departure from then should be permitted
except with the approval of the NDC.

5.21 There is no denying the fact that persistent
over-drafts, at times of large size, are a matter of
serious concern. At the same time, it is also true
that the problem is neither a new one nor such as has
not attracted attention in the past. If, however,
the problem continues and has grown in proportion,
it is precisely so because the remedies applied so far
have not proved equal to the task of removing the
causes and factors that contribute to the continuance
of the problem,

Until the year 1950, when the first instance of overe-
draft of an appreciable size occurred, the States were
able to manage their financial transactions within the
prescribed limits of ways and means advances. The
problem of overdrafts of increasing magnitude came
to be felt more seriously after the end of the third plan
period. Hence the Fifth Finance Commission was
called upon to recommend procedure to be observed
for avoiding unauthorised overdrafts of the States
with the Reserve Bankof India, The Commission
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examined the matter at length and made a set of re-
commendations.

It would not be out of place to recount in brief the
reasons given before the Fifth Finance Commission
by the States for recurring instances of unauthorised
overdrafts and see how some or other of the reasons
still contribute to this persistent phenomenon. Broa-
dly speaking, the States had pointed out that relatively
more chronic imbalances between their rescurces and
functions, inadequate devolution and the absence of
suitable mechanism to deal with unforeseen difficulties
accounted for the growing tendency of overdrafts of
increasing magnitude.

While examining, the States’ complaint regarding
imbalance between their resources and functions, the
Commission explained how transfer of resources
are made to the States and observed that once the
decisions are taken on the devolution recommended
by the Finance Commission and about Central assis-
tance for plans, the States had the duty to manage
their affairs within the resources thus .available to
them. The Commission, at the same time, recog-
nised that the States may have difficulties in matching
expenditure with available resources due to circum-
stances beyond their control, such as natural cala-
mities or such other new developments necessitating
substantial additional expenditure. In such even-
tualities the Commission exhorted the States to make
serious efforts to raise further resources to meet such
unforeseen developments or to reduce expenditure
mstead of running into unauthorised overdrafts.
If, however, such efforts did not enable the States to
tide over the difficulties of this nature, they should
approach the Centre for temporary assistance and
the Centre should consider such requests and provide
short term loans on suitable terms. But then, the
States should endeavour to take measures to balance
their budget for the succeeding year so as to avoid
recurrence of overdrafts. '

The Commission also recognised that substantial
non-plan capital deficits experienced by the States
have been largely responsible for unauthorised over-
drafts in many cases. It, however, expected the States
to carefully consider how to guard against occurrence
of such deficits and, if even then such deficits continued,
the Commission hoped that the Centre should
assess the needs of the State in such cases and consider
deferring repayment of Central loans falling due during
the year to the desired extent. It also recommended
that the Central Government should consider suitable
modification of the procedure for consolidation of
loans to States in order that repayments may be in
instalments corresponding with releases of funds by
the Centre.

The Commission noted, that, according to the States,
apart from mounting burden of Union loans to the -
States, increasing financial requirements to meet plan
expenditure, delay in releases of financial assistance
by the Centre, inadequacy of the limits of ways and
means advances were some of the other causes of
persistent unauthorised over-drafts.

The Fifth Finance Commission had been specifically
asked to consider this problem and suggest remedies
presumably because it was for the first time that the
problem had raised its ugly head conspicuously at the



end of the third plan period so as to attract pointed
attention to the evil effects which unauthorised over-
drafts were likely to produce. None of the succeed-
ing Finance Commissions has been asked to examine
in particular the causes of persistent unauthorised over-
drafts and suggest measures to deal with this problem.
This, in one sense, may appear to be indicative of accep-
tance of unauthorised overdrafts as perpetual feature
of State finances. All that these Finance Commissions,
including the Eighth Finance  Commission,
were required to do was to make an assessment of the
non-plan capital gap of the States and, in this connec-
tion, also to undertake a general review of the States’
debt position with particular reference to Central
loans advanced to them and suggest appropriate
measures to deal with them. This did not induce
the sixth and seventh Finance Commissions to analyse
at length the causes of unauthorised overdrafts.

The Study Team on Financial Administration of the
Administrative Refomrs Commission (1967) went into
the causes of unautho ised overdrafts and the Study
Team thought that overdrafts continuing over long
period must be principally attributed to persistant
imbalance between resources and outlays of the States.

The Study Team on Centre-State relationships of the
Administrative Reforms Commission has stated that a
persistent overdrafts (with no extraordinary circum-
stances such as a continuing drought to justify it)
shows the States inability or unwillingness, to balance
expenditure against receipts. Where overdraft obvi-
ously resulted from lack of willingness on the part of
a State to match its expenditure against receipts, the
Study Team believed that the scope of invoking legally
available measures, i.e. stoppage of payments on
behalf of the defaulting Stnte by the Reserve Bank of
India and, in the last resort, the declaration of a finan-
cial emergency by the President was subject to severe
limitations, because stoppage of payment involved
serious administrative problems and declaration of
financial emergency was fraught with grave political
repercussions. Moreover, the Study Team also thou-
ght, the tight resource position of the State has also
made recourse to overdrafts unavoidable to some
extent and has normally inhibited the application of
these correctives. The Study Team, therefore, felt
that the re 1 remedy lay in revamping the Centre-
State financial relations along the lines suggested by
it so as to allow the States more elbow room, which
will not only enable but also compel them to exercise
responsibility in matching their expenditure to their
resources.

It has thus been realised all through that the imbalan-
ce between the resources available to the States
and their expenditure commitments on account of
ever increasing functions and responsibilities enjoined
on them lies at the root of the problem of recurrence of
unauthorised overdrafts. Therefore, if the problem
has to be effectively tackled, there is the imperative
necessity of so restructuring the Centre-State financial
relations as to achieve a better correspondence bet-
ween the resources of the States and their functions and
responsibilities. The object can be achieved in several
ways; one of the significant methods being to widen
the base of statutory resource transfers by (i) including
larger number of items of taxes in the scheme of de-
volution, (ii) fixing the States’ share of the divisible

taxes at a sufficiently high level, and (iii) bringing about-

a fuller exploitation of assigned taxes mentioned in
Article 269 of the Constitution. We earnestly believe
that unless the resource position of the States is streng-
thened, it will be really difficult to successfully combat
this problem of persistent unauthorised overdrafts,

Hence we would address ourselves to answering the
points of usual criticism alleging neglect of resources
mobilisation efforts by the States and recourse by them
to uneconomic or infructuous or wasteful expenditure.

* We have the testimony of the Seventh Finance Com-

mission to show that in the matter of additional re-
source mobilisation, the States as a whole have not
lagged behind the Central Government and the per-
formance of the States has been on the whole credita-
ble. The percentage of the tax revenue of the States
to the total of the tax revenues of the Centre and the
States has remained around 31 to 33 per cent between
1968-69 to 1978-79 barring one year, i.e. 1972-73. In
our own case we have exceeded the targets of additional
resource mcbilisation during the current plan period.

Looking at the question of exploitation of avenues
of raising resources, it will be seen that the total tax
and non-tax revenu¢ raised by the Centre in the total
revenue (tax and non-tax) of the Centre and the States
amounts to nearly 70 per cent. As against this, the
share of the States in the total revenue expenditure
of the Centre and the States has generally varied bet-
ween S1 to 55 per cent. In other words, the share of
the States in revenue expenditure is much higher than
their share in revenue collections. This divergence
between the two shares is also indicative of the distance
between the revenues of the States and their expendi-
ture. No doubt, this distance is sought to be cover-
ed by Central devolution in the shape of tax shares
and grants. Yet, this has not left the States in any
appreciably better position, because they have not as
vet been able to so build up their financial where-
withal so to meet even their non-plan expenditure
out of thier own revenues. In such a situation, the
chronic imbalance between their resources and ex-
penditure commitments persists, and so, despite their
best efforts to build up their own finances, they are
forced to run into overdrafts beyond the prescribed
limits. Hence, an enduring solution of the problem
has to be sought through steps to strengthen the re-
source position of the States.

Now, let us examine the expenditure of the States.
According to the usual classification followed, the
expenditure incurred by the States falls into two parts,
some items of expenditure being treated as ‘“‘develop-
mental”, while some others are treated “‘non-develop-
mental”. There is yet another way to classify. the
expenditure into “plan expenditure” and ‘“‘non-plan
expenditure”. While plan expenditure may be wholly
taken as developmental in nature, all non-plan ex-
penditure may not be non-developmental, because
some part of non-plan expenditure may be on schemes
of development not forming part of the State Plan and
yet having development component in them. Even
though implementation of plan schemes has brought
in its wake heavy expenditure by the States, yet because
plan schemes and State plan outlay are finalised
after clearance from the Planning Commission and the
achievement of financial and physical targets set are
subjected to regular review by the Planning Com-
mission, it is difficult to contend that some infractuous
or unproductive or uneconomic expenditure on this



account has been incurred by the ‘States. All the
same, plan expenditure has significantly increased the
expenditure of the States.

However, non-plan expenditure is not spared the
criticism that States are prone to undertaking some
expenditure of doubtful value resulting in waste. Ex-
penditure on social welfare is held out as an illustration
of unnecessary expenditure mainly of populist nature
and not strictly on economic reasons which has
the effect of depleting States’ resources. It should
be remembered here that economic growth with social
justice is the accepted goal of all-round development
of the country. Expenditure on social welfare pro-
grammes is directed to serve that end. To regard such
expenditure as wasteful is a question of value judge-
ment. According to one opinion, improvement in the
quality of life, particularly of the relatively backward
sections of society, has a definite-development poten-
tial and so cannot justifiably be neglected. We sub-
scribe to the view that providing social and economic
services to the people is of utmost importance because
it makes a definite contribution towards improvement
in the living standards of the people. So, the expen-
diture on social welfare cannot altogether be classed
as wasteful or undesirable.

Then, there are two other items of expenditure which
have made increasing demands on the States’ resour-
ces. One is the expenditure incurred by the States
on the emoluments of their employees. There has
to be periodical revision of pay scales and every time
a revision takes place, it results into increase and
expenditure on this account. Payment of D.A.
at Central rates has further raised the expenditure
commitments of the States, The Central Govern-
ment having set the pace, the States have little free-
dom of action in the matter and can hardly resist
the pressure of their employees to fall in line with
the scheme of D.A. of Central rates. This has led
to substantial additional expenditure to be borne by
the States from year to year. Our experience has
shown that the expenditure on this account tends to
exceed the estimates because, as the year progresses,
more and more instalments of D.A. fall due for pay-
ment on account of price rise during the period. This
factor has resulted into considerable increase of ex-
penditure of the State putting excessive strain on its
finances.

The other item of expenditure to which we will
refer here relates to expenditure on relief in the event
of natural calamities like floods and droughts. As far
as this State is concerned, floods and droughts have
become a chronic feature and hardly a year passes
when floods do not inundate a large part of the State
droughts do not affect large areas, at times both
bringing untold miseries simultaneously in different
regions of the State. In such a situation, the State
Government is called upon to shoulder heavy expen-
diture on relief operations. Now, this is an extra-
ordinary circumstances -which the Study Team on
Centre-State relationships of the Administrative
Reforms Commission considered as a possible justi-
fication for persistent overdrafts. Moreover, during
the period of visitation of floods and droughts the
incomings of the State Government are severely impair-
ed and the outgoings increase considerably.
Since it has become a regular feature every year, it
has placed the State finances under constant stress
and strain.
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The foregoing narrative has dwelt upon two signi-
ficant causes of persistent overdrafts which, in our
view are fundamentally accountable for the problem.
First is the chronic imbalance between the resources
and responsibilities of the States, which lies at the root
of the problem. Inspite of increasing quantum of
resources transferred to the States, the imbalance
has tended to continue largely uninfluenced in its
extent, so that the State finances have not been free
from fundamental disequilibrium as a result of in-
creasing expenditure commitments as against inade-
quacy of resources to meet those commitments. This
highlights the second cause responsible for persistent
overdrafts, i.e. the burden of increasing expenditure
on the States. While accusations of extravagance in
ordering expenditure levelled against the States may
serve the limited purpose of keeping the erring States
on guard against avoiding wasteful expenditure. it
should not be foregotton that overwhelming part of
their expenditure is inescapable and, howsoever sincere
attempts they may try to make, the States may not
succeed in reducing to any appreciable extent their
expenditure commitments which have devolved on
them. For instance, as shown earlier, there is not
much scope of substantial economy in expenditure on
account of revision of emoluments and payment of
D.A. at Central rates to the State Government em-
ployees, or on relief where extensive damages by
natural calamities have become a regular feature, or
on programmes of social welfare.

Needless to add here that the introduction of plan-
ning has been the greatest single factor responsible for
the increase in expenditure of the States. This is not
to suggest that planning has brought no benefits to the
people, or that it has served no useful purpose. Yet,
it cannot be forgotton that the plans have meant rising
expenditure from plan to plan. .

Phenomenal increase in expenditure of the States
due to plans has created a number of difficulties for
them. The emphasis on planning leads to greater
emphasis on capital budget and the resultant indeb-
tedness of the States, both to the public and the Cen-
tral Government (more to the latter), has meant heavy
burden on the States on account of repayment of loans
and servicing charges. Since substantial portion
of Central assistance for the plans consists of loans,
the burden goes mounting up from year to year,
Interest liabilities have, therefore, added to increase
in non-developmental expenditure of the States.

This brings us to one important aspect of non-plan
expenditure of the States. Once a plan period is
over, the maintenance of schemes taken up during the
plan period becomes what is known as the ““‘committed
liability” of the States and is borne on their non-plan
accounts. Expenditure on committed liability largely
consists of - establishment charges. On this count,
heavy burden has resulted on the State budgets on
completion of each of the plans. This is one important
factor responsible for substantial additional expen-
diture undertaken by the States after each plan period
is over and has meant considerable strain on their
finances.

Thus, heavy plan expenditure with the method of
Plan financing and resultant committed liability falling
on the States together serve as the third notable cause

of ways and means difficulties of the States forcing
‘them to run into recurring overdrafts,



Forthly. we are inclined to the view that the inade-
quacy of the limits of ways and means advance results
in a failure to act as a cushion for fiscal imbalances,
so that the States are compelled to take resources to
unauthorised overdrafts beyond the prescribed limits.
True. the ways and means advances are intended to
meet the day to day requirements of States. None-
theless, it would be unrealistic to ignore the fact of
chronic imbalance experienced by the States, pra-
ctically on a continuing basis, in their receipts and
expenditure. The point is demonstrably borne out
by the frequency of recurrence of such overdrafts by
States over a number of years in the recent past. The
Fifth Finance Commission had aptly recommended
that having regard to the likely rapid developments
in the fiscal situation, periodical reviews of the limits
of ways and means advance should be made. It was
only recently, that is in the year 1981-82, when. -after
a lapse of considerable time the limits of ways. and
means advance were doubled. We feel that every
time a Finance Commission is set up, it would be
called upon to consider the question of overdrafts by
States and recommend suitable measures to deal with
the problem, becruse overdrafts exceeding the pres-
cribed limits is a surec manifestation of disequilibrium
in States finances and a Finance Commission is entitled
to review this aspect of financial transactions of States.

[t is our view, therefore, that having regard to the
chronic disparities between the receipts and expen-
diture of States, the limits, so refixed, do not realisti-
cally refiect the need for sufficient elbow room to be
made availuble to the States to enable them to operate
within the prescribed limits. Hence, further revision
of the limits of ways and means advances seems called
for.

Having elaborated major causes contributing to the
emergence of persistent situation forcing the States to
take frequent recourse to overdrafts beyond permissi-
ble limits, we would now venture to suggest some
measurcs which, we believe, would go a long way
towards remedying the malady. :

First and foremost, there is the crying need to so
revamp the Centre-State financial relationships as to
ensure greater devolution to the States in order that
their finances are placed on an even keel, which alone,
in the long run, can obviate the necessity for the States
to fall upon recurring overdrafts of large size.

Secondly, the scheme of financing the State Plans
should be divested of the present anomalous position
of establishing a credit-debtor relationship between
the Centre and the States in respect of a substantial
portion of Central assistance extended to the States
for their Plans. The present scheme places unduly
heavy burden of outstanding loans and corresponding
interest on States, casting a debilitating influence on
their finances.  This calls for a hard look at the scheme
of financing of State plans in order to lessen the rigorous
of the arrangement on the financial viability of the
States. .

Thirdly, both long-term and short-term measures are
-needed 1o tackle the problem of increasing debt servi-
cing hability of the States emanating from.the swelling
wvolume of Union loans to them. The total repayment
Jiability (including- interest) -takes away.a very large
chunk of the total assistance received from the Centre,

thus setting in motion a disquieting trend of resources

flowing out to the Centre from the State at a greater
pace than the flow in the reverse direction. The
recommendations of the Finance Commissions in this
regard have given ad hoc treatment to the problem
and have brought temporary relief. The measures
suggested to deal with the problem have, however,
proved illusive so far in finding an enduring solution.
Hence, the need for a penetrating analysis of the im-
pact this problem has exercised on finanancial equilib-
brium of the States and bold steps for combating the
problem.

Fourthly, we suggest upward revision of the limit of
ways and means advanced. The Study Team of
Financial Administration of the Administrative Re-
forms Commission had suggested that an imp rtant
legal safeguard against overdrafts by States would be
to impose stautory limit prescribing a certain propor-
tion of current revenue resources of States at uny
particular point of time and no State should he allowed
to exceed that limit. This arrangement would also
have the advantage of certain degree of flexibility
because with the increase in resources of a State. the
permissible limit will also go up automatically.

We are inclined to endorse this suggestion because
it proposes to relate the limit of ways and means ad-
vance to the scale of resources on which the financial
transactions of a State takes place. The present
fixed limit is pegged to a point unrelated to and re-
gardless of the volume of financial transactions. which
have considerably grown over the years, so that the
limit prescribed becomes largely an artificial restraint.
At the same time, we also recognise that there should
be clear understanding that the limit fixed according
to the suggestion should not be taken as rclaxable
in any case and none should act in the belief that the
limit can be exceeded with impunity. Further, such
g limit would also better reinforce the moral strength
of the R.B.I. and the Central Government to in-
voke legally available measures against an erring
State in the event of recurrent viol:tion of the limt
beyond the permissible period of three months.

We are fully aware that the efficacy of the package
of measures suggested above rests on strictest : cono-
my in public expenditure, whether by the Centre or
the States. The States, in particular, should. in their
own interest, exercise constant vigil against incurring
any expenditure of doubtful value. Every opportunity
for observing economy should be fully utilised.

“We earnestly hope that given the required resolve
and will to combat the problem of overdrafts. afore-
said measures, if implemented, should greatly reduce

" the possibility of taking recourse to overdrafts hevond

permissible limits.

5.22 Tt would be far 100 sweeping a statement to sayv
that the States are not exploiting adequately their
own sources of revenue. For such a conclusion
‘should be based on a fair appreciation of facts relating
to tax efforts of the States. We can do no better than

*to refer to the observations of the” Seventh Finance

Commission in this regard. After examination of the
total tax revenue of the Centre and the States cuving
the period 1968-69 to 1978-79, the Commission came
to the conclusion that the percentage of tax revenues
‘of the States to the total of the tax revenues of the
Centre and the States has remained around 31 to
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33 per cent except in 1972-73 in which year it had been quacy or otherwise of the tax efforts by the individual
2995 per cent. - States. 'The differential growth in their tax revenue
_ was partly on account of varying rates of growth of
Therefore, the Commission observed that in the ma- incomes and prices in different States and partly due
tter of additional resource mobilisation the States to varying efforts of mobilising additional resources,
as & whole have not lagged behind the Central Go- tax concessions and withdrawals and such other fac-
vernment and the performance of the States has been tors.
on the whole creditable. The performance of the ;
individual- States in this regard, however, was not : The table below will show the picture of (otal tax
found to have been uniform.. The Commission attri- revenu of the Centre and the States for the years
buted this phenomenon not necessarily to the ade- 1979-80 and 1980-81 (B.E.). :
(Rs. in crores)
Total tax revenue Centre’s tax reveﬁue State’s tax revenue
Year (Centre & States) —— oo oo e e e e e o -
Amount % to total Amount % to total
1979-80 . . 17,683 -08 11,973 65 S A 5,709 43 32-28
1980 -81 . . 19,694 -07 13,132+59 66 -68 6,561 48 ' 3332
The table above will show that the States have not resource.  As against this, the statement below will
slackened their efforts for raising revenues _from their show the additional resource raised since 1980-81.
own taxes. On the other hand, their share in the total (Rs. in crores)
tax revenues of the Centre and the States taken to- —
gether has shown an improvement over preceding . Year Add"";;;“sle g oouree
years. In fact, if we analyse the figures for the period .
1961-62 to 1980-81, we will find that whereas the taxes . 1980-81 . . . . . 32 38
levied by the Centre increased by 12-5 times, those 1981-82 c. . . . 143.75
levied by the States went up by 13-4 times. 1982-83 . . . 217.57
1983-84 LE) - . . . 357-66
Our own tax revenue has gone up from Rs, 203 -92 1984-85 EEstix)nated) ] L. 418-99
crores in 1978-79 to Rs. 370-14 crores in 1982-83 Totzl . 7035
(REJ and is estimated to be of the order of 43970 - - - -
crores in 1983-84. This means more than hundred _ Thus, it would be clear that in the matter of addi-
per cent increase during this period. tional resource mobilisation too, we have fared well.
As regards our efforts for additional resources mobilia Coming to non-tax revenue, the table below gives
sation, at the beginning of the sixth-plan the stipulation - the picture of the non-tax revenue of the Centre and
was for raising Rs. 600 crores by way of additional the States as well as their respective shares in the total.
Centre's State’s - Total non-tax Central non-tax States non-tax
Yeur non-tax non-tax . revenue (Centre revenue as per- revenus as percen-
revenue revenue plus States) centage of total tage of total
’ . non-tax revenue non-tax rgvenue
! 2. 3 4 5 6
912 . . e 1,099 1,4072 12,5071 43-87 5613
197273 . . . L1383 1,92246 - 3,0579 3712 67-88
1973-74 . . . 1,177 8 12,084-2 326240 ©.36010 63490
197475 . . . 14602 2,322-4 3,782+6 3860 61 -40
1975.76 . . . 2,0656 2,792-9 4,857-5 ) 4258 57-50
1976 77 . . . 3,171 47 3,323 -8 54945 3952 60 48
197778 . . . 2,731 8 3,775-5 6,507 -3 41 98 5802
197879 . . . 2,671 6 4,723 6 73952 36-12 63 -88
1979-80 . . . 2,771.9 4,552+ 4- © 71,3243 3784 62:16
980 81 . . . 3,440 -8 5,888 2 9,329 -0 3688 3312
7 The table above will reveal that the share of non-tax ranged between 36-10 pq'r. cent to 4387 per cent.
-evenue of the States has varied between 5612 per ~  .Moreover, consistently rising trend is discernible
-ent to 6390 per cent during the year 1971-72 and since 1978-79 in the share of the States in total non-
1980-81 and correspondingly the share of non-tax tax revenue of the Centre and the States taken to-

revenae of the Centre during the same period has gether.. - .~ - .
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Our own non-tax revenue has grown from Rs. 83 -88
crores in 1978-79 to Rs. 164-89 crores in 1982-83
(RE), representing nearly hundred per cent increase
over the period.

The foregoing account goes to show that the States
has not lagged behind in the matter of exploiting
their own sources of tax and non-tax revenues.
Whether the efforts made in this direction are consi-
dered adequate is a question of value judgement
and depends on how one looks at it. For instance,
it may be argued that more revenues could have been
raised from the sources which the States have at their
command. For many good reasons, such a view
wouldd not be appropriate as far as our case is con-
cerned.

The concept of taxable capacity, being dim and not
free from confusion, is hardly measurable in quan-
titative terms with any reasonable degree of exacti-
tude. Even so, national income and its distribution
are two basic determinants on which taxable capa-
city will depend. In both these respects, the condi-
tions prevalent in our State are such would appear
to greatly limit the scope of further revenues from
internal sources.

The paying capacity of the people of this State is
severely limited by their low levels of income. As
against per capita national income of Rs. 713 6 (at
current prices in 1972-73, the per capita income of
the State was only Rs. 480 -01 (at current prices), the
gap between the two being 32 -7 per cent. This gap
has further widened over the year as will be evident
from the fact that in 1980-81, the per capita national
income was Rs. 1537-00 (at current prices) against
which Bihar’s per capita income was only Rs. 870 -00
(at current prices), which raises the gap between the
tiv;gofrgcim 327 per cent in 1972-73 to 43.4 per cent in

On the basis of statistics compiled by the N.S.S., in
the year 1973-74, 75-26 per cent of people in rural
areas and 50 -54 per cent in urban areas and 60 -76 per
cent taking the population as a whole were below the
poverty line. The State samples indicate the percen-
tage of population below the poverty line has increased
to 75-06 per cent in 1977-78.

The people of this State have been caught in the vi;

cious circle of poverty and backwardness largely on -

account of their low levels of income, resultant low
savings and low capital formation and. insufficient
outlay on development, so that economic and social
development have been slow. Judged against this
backdrop, the State’s efforts in the direction of raising

revenues from its own source should not be rated as
inadequate.

5.23 We do not agree that the centre is not assessing
and collecting all revenues that it can. We hold that
Centre’s policy of taxation is growth oriented. The
return on capital investment made in public sector

1s not commensurate largely because of managemnt’s-

deficiencies coupled with increased overhead = cost
Leakage in central taxation prevails as it is in State’s
taxation also. However, instead of raising the prices
of the products of the Public Sector, the Centre could
raise its excise component so that both States and Cen-
tre share the resultant increase in the receipt. Simi-
larly, the continued provision of surcharge in Income
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Tax appears irksome; State gets no share in the re-
ceipt from surcharge. Such items which are covered
under Additional Excise Duties could be made to
yield more revenue. States have a feeling that since
the items covered under Additional Excise Duties were
under the purview of State’s Taxation, the share accru-
ing to them from the returns of the Additional Excise
Duties falls short of the buoyancy felt in such items
which have continued under the State’s Taxation Laws.
A Monitoring Committee to regularly review this
situation and advise the Central Government accord-
dingly would ameliorate the grievances of the State.

5.24 Our answer is in the affirmative.

We would certainly welcome the establishment of
a firm procedure for effective mutual consultation
between the Union and the States, on a continuing
basis, on all matters affecting the interest of the
finances of the States. In fact, we would advocate
such consultation to be much more broadbased than
merely confined to the taxes and duties enumerated
in Article 268 and 269. A large part of the inadequacy
in the functioning of Union-State financial relations as
reflected in persistent grievances seemingly harboured
by the States and the concern expressed by them before
different forums could have been taken care of by
providing effective means of consultation, on a regular
basis, between the Centre and the States on all matters
pertaining to financial relationship.

As to the limited point raised in this question, the
taxes mentioned in Article 268 are levied under Union
laws, but the actual collection is to be made by the
States in their respective areas and the amounts so
collected are to be appropriated by the States. The
taxes and duties mentioned in Article 269 are to be
both levied and collected by the Union Government,
but the net proceeds are to be assigned to and dis-
tributed amongst the States in accordance with the
principles that may be formulated by Parliament by
law.

Thus, the proceeds of the taxes and duties mentioned

. in articles 268 and 269 are really sources of state re-

venue and intended to form part of the Consolidated
Fund of the respective states. It is fair and just,
therefore, that any variation in their rate structure or
a decision to abolish any one of them should be sub-
jected to effective consultation with the states and the
views of the states in this regard should be given fullest
consideration.

It will not be out of place to recall here the provision
made in Article 274 to the effect that no bill or amend-
ment which imposes or varies any tax or duty in
which states are interested shall be introduced in either
house of Parliament except on the recommendation of
the President. One apparent object behind this pro-
vision seems to be to bar Private members from initia-
ting any taxation measure so that the financial scheme
is insulted against any disturbance by the introduction
of private legislation. More than that, this provision
should also appear to be indicative of the implied
intention that no legislation affecting taxation, either
by way of change, alteration, or abolition should be
undertaken without effective consultation with the
states if it was likely to infringe upon the interest of rhe
states. Even though this Article places no limitation
on the President in exercise of his powers in this
bebalf as different from section 141 of the Government



of India Act, 1935 (to which the provision in Article
274 is analogous) which imposed certain limitation
on the Governor General in-exercise of the power
similar to one given to the President by tiis Article,
really speaking, the President is not free to exercise
his descretion conclusively in view of amendments
of the Constitution by the 42nd Amen iment Act, 1976
and the 44th Amendment Act, 1978, according to
which the President is bound to act in accordance
with the advice tendered by the Union Council of
Ministers. That being the peosition,
government should feel duty bound to enter into
consultation with the- states before undertaking any
measure which imposes or varies any tax or duty
in which states are interested.

Unfortunately, in actual experience, we have come
across a number of instances in which even though
the contemplated measure was likely to have adverse
impact on the financial interests of the states, they were
not given an opportunity of consultation, and the
Government of India proceeded to act unilaterally
in the matter. To cite out a few examples, the tax
on railway passenger fares was abolished in 1961
without prior consultation, not to speak of their
consent, with the states, when the step was going to
result in depriving the states of an elastic source of
revenues which actually belonged to them. Another
.instance is provided by amendment of the Constitution
brought about in 1959-60 by which the tax on income
paid by companies was classed as corporation tax so
that it went out of divisible pool of income tax, result-
ing in reduction of the total kitty available for distri-
bution amongst the states, but they were not consul-
ted before such a step was taken. Imposition of
auxiliary excise duties and special excise duties so
as to keep their proceeds non-shareable with the states
are other examples which can be quoted.

Since the main grievances which the states would
seem to harbour lie in the financial field, the fore-
going instances have been cited to underline the
significance of closer Union-Statc consultatioy in
respect of all matters which interact on financial
relations between the Union and the states. The
existing forums—both formal and informal—do
provide opporfunities for mufual discussions on
major policy is.ues. Conference of  Governors,
Chief Ministers and, above all, National Develop-
ment Council have their own utility, but, by their
very nature. they mostly deal with particular areas
of government and are used more for exchange of
views when taking specific decisions. Considering
the nature of 