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INTRODUCTION

The Constitution of India envisages two tiers of
jovernment, one at the level of the Union, and the
Yher at the level of the States. From the functional
Atandpoint, such a Constitution is not a static format,
but a dynamic process. Within this process, the
interplay of centrifugal and centripetal forces
influenced by a changing social, economic and politi-
cal environment, constantly strives to find a new
adjustment of the balance between unity and diversity.

The very dynamism of the system with all its
checks and balances brings in its wake problems
and conflicts in ths working of Union-State relations.
Stressess, strains and irritations generated by such
problems may stifle ths working of the system and
endanger the unity and integrity of the country.
It is, tharefore, necessary to review from time to
time, in the ligh: of the past experience, the evolu-
tion of Union-State arrangements not only for the
purpose of identifying persistant problems and
seeking their solutions, but also to attune the system
to the changing times so that propelled by a spirit
of common c¢ndeavour and cooperative effort it
takes the country ever forward towards the social
welfare goals set out in the Constitution.

The Constitution has been in operation for the
last 37 years. A review of the administrative aspects
of Union-State relations was made by the Adminis-
trative Reforms Commission (1966-70). Much
bas happened since than in the realm of Union-
State relations. In the wake of social, economic
and political developments over the years, new
trends, temsions and issues have arisen. ‘Consensus
States while keeping in view the socidl and economic
developments that have taken place over the years.
The review will take into account the importance of

* unity.and integrity of the country for promoting the
welfare of the people”. She further enunciated
that the Commission would examine “the working of
the existing arrangements between the Centre and
the States and recommend such changes in the said
arrangements as might be appropriate within the
present constitutional framework™.

M1 UglIdreu Ludt e WIululeIUl.l . Wil review  ioe
existing arrangements’ibetween the [Centre and the

States while keeping in view the social and economic
developments that have taken place over the years.
The review will take into account the importance of
unity. and integrity of the country for promoting the
welfare of the people”. She further enunciated
that the Commission would examine “the working of
the existing arrangements between the Centre and
the States and recommend such changes in the said
arrangements as might be appropriate within the
present constitutional fran'nework”.

Terms of Reference

The Commission was formally constituted per
Government of India, Ministry of Home Affairs

Notification No. IV/11017/1/83-CSR, dated June 9,
1983. Subsequently, two more members were induc-
ted. Shri B. Sivaraman was appointed on July 7,
1983 and Dr. S. R. Sen on July 27, 1983.

The terms of reference of the Commission, as
enunciated in this Notification, are as under :

“2. Th: Commission will examine and review the
working of the existing arrangements between
the Union and States in regard to powers, func-
tions and  responsibilities in all spheres and
recommend such changes or other measures as
may be appropriate.

3. In examining and reviewing the working of
the existing arrangements between the Union
and States and making recommendations as to the
changes and measures needed, the Commission
will keep in view the social and economic deve-
lopments that have taken place over the years
and have du: regard to the scheme and frame-
work of the Constitution which the founding fathers
have so sedulously designed to protect the inde-
pendence and ensure the unity and integrity of
the country which is of paramount importance for
promoting the welfare of the people”.

The expression “arrangements”, used twice in
the context of the phrase “between the Union and
the States”, is of wider amplitude than the word
“relations” occurring in the main caption of Part XI
of the Constitution. It includes all inter-Govern-
mental relations whether founded on or arising from
or related to comstitutional or statutory provisions,
or administrative practices and conventions including
th: mechanisms through which they are worked.

The scope of the “Terms of Reference” would
include an examination and review of the working
of—

(a) the constitutional provisions in regard to
“powers, functions and responsibilities” of
the Union and the States having a bearing
on the role of the Union and the States in
relation to each other “in all spheres™;

(b) the statutes having an inter-face between
Union and States, particularly the extent
to which they impinge upon each other’s
area of responsibility and functions;

(c) the adminis:rative practices and conventiops
involving inter-action between the Union
and the States in various areasof con-
currenit or separate responsibility, such as,
planning, devolution of financial resources
and financizl grants, civil supplies, etc.,
including tke mechanisms or agencies
ltpr%ugh whica these functions are channe-
1sed.

In reviewing the arrangements and making recom-
mendations as to changes and measures needed,



the Commission is required by the Terms of Re-
ference, to—

(i) “keep in view the social and economic deve-
lopments that have taken place over the
years”; and

(ii) “have due regard to the scheme and fra-
mework of the Counstitution which the
founding fathers have so sedulously
designed to protect the independence and
ensure the wunity and integrity of the
country which is of paramount impor-
tance...........ohunn.. ”,

No. (i) would include, inter alia, social and
economic developments that have taken place in
pursuance of the Directive Principles of State Policy
enshrined in the Constitution. Sivce th:se Direc-
tives are fundamental in the governance of the coun-
try, it is implicit that nothing isto be suggested
or recommended which may thwart or yndermine
the implementation of that policy. This guideline
does not preclude the Commissior from taking into
account political developments that have taken
place or may take place in future, providing they
have an impact on Union-State relations. Indeed,
many of the problems arising from or concerning
the ‘“arrangements” between the Union and the
States are inextricably intertwined with political
issues.

As per (ii), the Commission is mandated that
in its task it will have “due regard” to the *“scheme
and framework” of the Constitution. The criteria
for identifying such “scheme and framework”,
as broadly indicated, are—

(a) that these have been ‘sedulously designed by
the founding fathers to protect the indepen-
dence and ensure the unity and integrity of the
country’; and

(b) that these are ‘of paramount importance for
" promoting the welfare of the people’.

These criteria are illustrative, but not ¢xhaustive.
The words “in the working”, used twice in the con-
text of “between the Unjon and the States, indicated
that the primary cndeavour of the Commission
should be to find solutions to the various problems
in the functional aspectcf Union-State arrangements.
The Commission may suggest structural changes
when it finds that a persistent problem or dysfunc-
tioning of these arrangements is due to some defi-
ciency in the framework of the Coustitution.

Some Imitial !Difficultics

In the injtial stages, the Commission was faced
with a number of difficulties which impeded its
becoming promptly and fully opcrational. There
was considerable delay in the appointment of stafl
and provision of proper offce accommodation and
facilities. The Commission could not settle down
to its task till February. 1984, Another factor
that caused delay and dislocation in its working,
was the frequent transfers of the Secretaries of the
Commission. As many as three Secretaries were
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-appointed during the tebure of the Commission,

Difficulties were also experienced in filling up posts
at various levels promptly with suitable persons.

Collection of Basic Information
Preliminary Steps

The first task of the Commission was to collect
basic information. For that purpose, several pre-
liminary steps were taken. A public notice was
issued and advertised in all leading newspapers of
India inviting from all iaterested individuals,
knowledgeable persons, organisations and other
sources, information and factual data which would
facilitate the identification of the problems, issues
and difficulties experienced in the working of Union-
State arrangements in the legislative, administrative,
fiscal, economic and other spheres.

The Chairman wrote demi-officially to ninety
former Chief Ministers and other eminent persons
of different States soliciting such information and
their views. Research dossiers were culled and
relevant data collected from various publications,
including proceedings of public seminars, debates
and reports of former Commission, Committees,
Studies, decisions of the Supreme Court and High
Courts having a bearing on any aspect of Union-
State  relations. Communications were sent to
all the State Governments requesting for informa-
tion about the specific difficulties, if any, encoun-
tered by them in the working of these arrangements.

In January, 1984, a Questionnaire consisting
of 109 questions divided into seven parts, viz.,
Introductory, Legislative Relations, Role of Go-
vertor, Administrative Relations, Financial Rela-
tions, Economic and Social Planning and Mis-
cellaneous including Industry, Trade and Com-
merce, Agriculture, Food and Civil Supplies, Edu-
cation and Inter-Governmental Coordination,
was issued. No less than 6800 copies of the Ques-
tionnaire, in English and 500 copies, in Hindi, were
issued to Members of Parliament, Members of State
Legislatures, Governors, ex-Governors, Chief
Ministers, ex-Chief Ministers, Vice-Chancellors
of Universitics, Institutions, Journalists, Jurists,
Statesmen, Economists, Trade Unions, former
Members of Constituent Assembly and different
political parties. Copies of the Questionnaire were
also sent to the Union Government and its Heads
of Departments.

Supplementary Questionnaires, each containing
a set of about 10 or 12 questions on technjcal
issues, were circulated to the specialists concerned
including Central Government Ministries, State
Governments, eminent Jurists, former Governors,
distinguished Statesmen and others.

Response to the Commission’s communications
from the best informed sources, viz., the State_Go-
verments, was far from being prompt. Their
replies trickled in very slowly. When a reply was
received, action was immediately initiated to hold
a mecting of the Commission with the Chief Minis-
ter of the State with a view to obtaining further clari-



fications in respect of the important issues high-
lighted in the reply. However, there were delays
in arranging for such meetings also. The following
table gives the dates on which the replies were
received and the dates on which meetings were held :

Date of receipt  Date of meeting

of reply
1. Madhya Pradesh . 1-2-1984 3-8-1984
2. Kerala . . . 4-6-1984 6-6-1984
3, West Bengal 3.8-1984 19-11-1984
4, Tripura . . 29.8-1984 19-2-1985
§, Himachal Pradesh 29-8-1984 17-9-1984
6. Nagaland 17-12-1984 27-9-1985
7. Karnataka 18-1-1985 10-4-1985
8. Assam . . . %%:27-.1199%%} 25.2-1985
9. Orissa . 6-5-1985 6-7-1985
10. Andhra Pradesh . 22-5-1985 12-6-1985
11, Haryana . . . 24-6-1985 12-3-1986
12. Bihar . . . 16-8-1985 19-12-1985
13, Meghalaya . 29.9.1985 1-10-1985
14. Maharashtra . 17-10-1985 21-11-1985
15. Tamil Nadu. . . 3-12-1985 31-12-1985
16. Uttar Pradesh 23-12-1985 20-1-1986
17. Gujarat . . . 24-7-1986 20-11-1986
18, Sikkim . . 28-7-1986 Not held
19. Rajasthan . 22.10-1986 19-3-1987
20, Manipur 19-12-1986 20-2-1987
21. Jammu & Kashmir 31-12-1986 16-2-1987

It will be observed that, during the first two years
of the Commission’s tehure, replies were received
from only 10 State Governments.

Punjab was receivec ereriment of Punjab was received
Due to impositior Proril, 1987. Due to imposition
lay, 1987, discussior rorom 11th May, 1987, discussion
could Dot be held 'vevernment could not be held.
Meetings were, however, held on 29-6-1987 and
14-7-1987 with the former Chief Minister, Shri S. S.
Barnala who had signed the State Government’s
response, when in office, but appeared before the
Commission as President of Akali Dal (L) Party.
This opportunity was utilised to discuss the memo-
randum of the State GoverNment also. No res-
ponse was received from the Governments of Aruna-
chal and Mizoram. Submissions were, however,
received from two Union Teniitory Administrations
of Goa and Pondicherry on 11-11-1985and 2-1-1986
respectively and discussions were also held with them.
Responses were received and meetings were held
with Ministers of Union Government as under :

Date. of
meeting
1. Shri Ajit Kumar Panja,
Minister of State for Planning " 21-5-1986
2. Shri G. S. Dhillon,
Union Minister for Agriculture 27-5-1986

3. Mrs. Mohisina Kidwai,
Union Minister for Hzalth and Family Welfare  29.5.1986
4, Shri N. D. Tiwari,

Union Minister for Industries 30-5-1986)

5. Shri P. Shiv Shankar,

Unisn Minister for C:ymmerce . o 3-7-1986
6. Shri Vishwanath Pratap Singh,

Union Minister for Finonce . . o«  8-7-1986
7. ShriP. V. Narasimha Rao,

Union Minister for Human Resource Develop-

ment . . 18-8-1986
8. Shri Buta Singh,
Union Minister for Home Affairs 20-8-1986

Futther, there was considerable delay in receiving
replies to our Questionnaire and communications
from most political parties of all-India stature.
The following are the details of the dates when their
replies were received and the dates on which meetings
were held with the party representatives :—

Date of Date of
receint of meeting

renly

1. Communist Party of India (Mar-

xist) . . . .. 30-3-1984  8-10-1984
2. Communist Party of India o 24-4-1984  9-4-1986
3. Janata Party . . . 5-7-1985 12-3-1986
4, Bharatiya Janata Party 12-2-1986  10-4-1986
5. Lok Dal . 13-3-1986  17-3-1986
6. All India Congress Committec

(Socialist) . . 2-5-1986 2-5-1986

7. All India Congress Committee  30-5-1986  30-5-1986
M

The number of replies in response to the Ques-
tionnaire of the Commission was 405, including
the Memoranda received from the State Govern-
ments. This figure does not include information
teceived or collected by other modes.

The Commission set up four Study Teams to
assist it in the study and analysis of all relevant
material collected. including that received by it in
response to the Questionnaires. Each team was
headed by a Director. The distribution and coordi-
nation of the studies in their day-to-day working
was supervised and coordinated by the Joint
Secretary and the Secretary vnder the cverall surerin-
tendence and direction of the Commissicn.

The broad topics of the study included—historical
background and evolution of the Constitution;
proceedings of the Constituent Assembly; Union-
State arrangements and their working in the legisla-
tive, administrative, financial, socio-economic and
other relevant sphetes. The Constitutions of
some federations, inter alia of Australia, Canada,
Federal Republic of Germany, Switzerland, USA,
USSR and Yugoslavia were also studied. A few
experts from some of these countries met members
of the Commission or wrote letters or sent documents
on some matters.

From June 1984 onwards, the Commission
visited 15 States and two Union Teriitories and
held discussions with their Governments. During
these visits, eminent publicmen, academicians,
leaders of political parties and others located in
those States, were also interviewed. The tour pro-
grammes to the States were fixed after prior con-
sultation with the State Governments, who had
cither sent their Memoranda in advance or had done



so shortly before or during the visit to those States.
These conferences were essential for elucidating
many points which were either leit obscure in their
memoranda, or were peculiar to the conditions
in those States. The Commission could not visit
the States of Gujarat, Haryana, Jammu and Kashmir,
Manipur, Punjab, Rajasthan and Sikkim, due to
constraint of time as the memocanda of these Gov-
ernments were received at a very late stage. Dis-
cussions with these State Governments, except the
Government of Sikkim were held at the Commis-
sion’s office in New Delhi. Sikkim Governament
felt that they have nothing to add more than what
they have spelt out in replies to Questionnaire, sub-
mitted to the Commission.

The Commission has interviewcd morc than 850
individuals including Union Ministers, Chief Minis-
ters, former Union Ministers, former Chief Minis-
ters and State Ministers, Jurists, political parties,
scientists, journalists, editors of leading newspapers
and magazines, scholars, economists, fiscal experts,
Parliamentarians, leader of - political parties, senior
officials of the Union Government, etc.

The Commission had the privilege of holding
discussions with following members of the Consti-
tuent Assembly, in a group, on October 29, 1984
at New Delhi :

. Shri R. R, Diwakar
. Shri M. L. Dwivedi
. Shri K. K. Jain
Shri R. L. Malviya
. Dr. Mohan Singh Mechta
Shri S. Nijalingappa
. Ch. Ranbit Singh
. Prof. N. G. Ranga
. Smt. Renuka Ray
. Shri Satish Chandra
. Pt. Ram Sahai Tiwari

12. Shri Kishori Mohan Tripathi
These apart, some other Members of the Consti-
tuent Assembly including Sarva Shri O. V. Alagesan,
M. R. Masani, C. M. Poonacha, C. Subramaniam,
Kalu Ram Virulkar, Dr. Hare Krishna Mehtab
and Dr. Satyanarain Motturi were interviewed
during the visits to the States. The Commission
acknowledges the debt of gratitude which it owes
them for having taken the trouble of appearing and

giving the Commission the benefit of their valuable
suggestions, discussions and information,

The task before the Commission covered a very
wide spectrum. It had to sift virtually a cartload
of material and data. Hence a selective approach
became imperative so that its attention could be
focussed on major and important issues.

Vo h W~
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The Commission noticed that there was near
unanimity among all sections of public opinion on
some of the major issues, particularly in regard to
the imperative necessity of establishing an Inter-
State Council.

The Commission’s report consists of two Parts.
The first Part contains the main report and the
sccond the memoranda received from the State Gove-
rnments and political parties. The report covers issues
which have a direct bearing on inter-Governmental
relations in legislative and administrative sphere:
and also the need for establishinga standing Intere
State Council under Article 263, to ensure inter-
governmental coordination. It also includes related
matters, such as, the Role of the Governor, Emer-
gency Provisions, Deployment of Union armed
forces in a State to help maintain public order,
Reservation of State Bills for consideration of the
President and All-India Services. The report further
covers inter-governmental relations germane to socio-
economic development, viz., Financial Relations,
Economic and Social Planning, National Economic
and Development Council and miscellaneous items
such as Agriculture and issues relating to industry,
mines and minerals, inter-State trade and commerce,
inter-State river disputes, forests, food and civil
supplies and mass media. Lastly, the report contains
miscellaneous matters like Language, Union Ter-
ritories and General observations and Conclusions,

To start with, the Commission had no library
of itsown. It had to draw copiously for books and
law reports on the Library of the Supreme Court.
The Commission acknowledges with thanks the
general permission granted so generously by the
Chief Justice of India for the use of the Court’s
library. A report dealing with a subject as vast
and complex as review of Union-State relations
reflects the sum-total of the conclusions based on a
study and analysis of the information drawn from
publications which are too numerous to acknow-
ledge. Nonetheless, the Commission expresses a
special debt of gratitude towards the eminent
authors of the publications and reports, a biblig\
graphy of which is given at the cnd of Part I,

The Commission has great pleasure in acknow-
ledging the dedicated and painstaking work put
in by the entire staff. The Commission records
its appreciation of the valuable assistance rendered
to it by the Directors and the Consultant. The teams
functioning under the immediate control and guid-
ance of the Directors greatly facilitated the task
of the Commission by their patient work in critically
analysing the mass of evidence received and the
carrying out valuable studies for the Commission,
Special mention must be made of the meritorious
work done by the Directors, S/Shri B. P. Sinha and
B. M. Rao. Way back, the latter had assisted the
Study Team of the Administrative Reforms Com-
mission and earned distinct recognition. By dint
of dedicated and distinguished work as Director he
has raised himself still higher in the estimation of
this Commission. He was very ably assisted by
Shri R. R. Mittal, Senior Research Officer, who
brought to bear his rich experience on the work
before the Commission. In the complex field of
financial relations and Economic and Social plan.
ning Shri B. P. Sinha distinguished himself.

Shri M. K. Moitra, IAS was the Joint Secreta’y
to the Commission for most of its term till the com.
pletion of his tenure on deputation. He organised



the Studies with firm determination and devotion.

Through his intensive and extensive studies he
made very valuable contribution to the Commis-
sion’s work. His successor Shri A. K. Verma,
joined th: Commission only a short time before the
expiry of its term. He ensured the completion of
the Report according to schedule under his overall
supervision. The Commission acknowledges with
thanks th>» work done by the Joint Secretaries.

The Commission was fortunate to have as its
Secretaries very able and dedicated officers. At the
inception of the Commission, Shri K. A. Rama-
subramaniam, IAS was its Secretary. He took
a]l preliminary steps, including the issueof the ques-
tionnaire, organisation of th: Study Teams and the
office cstablishment, arrangement of office accom-
modation, collection of basic infoimaticn, prepara-
tion of discussion papers, etc., which were essential
for making the Commission operational. Just when
the Commission had embarked on the second phase
of its work requiring visits to the States and dis-
cussion with the State Governments, he retired on
attaining the age of superannuation. Shri G. V.
Ramakrishna, [AS succeeded him. With great
drive he galvanised the work of the Study Teams and
accelerated th: tempo of work. Comprehensive
Notes prepared by him on ceriain topics helped to
concretise the results of the discussions and delibera-
tions of the Commission. Though his tenuie with
the Commission was short, yet the exemplary direc-
tion he gave to the Studies, endured. In the last
but the longest and the most crucial phase of the
Commission’s work, Sh-i D. Sankaraguruswamy,
TIAS was its Secretary. The brunt of the work as
the Chief assistant to the Commission and principal

vii

supervisor of the Swdies fell on him, He assisted
the Commission not only in jts deliberations but
also in drawing up its repori. There is hardly any
sentence in this voluminous Report which has not
passed his masterly scrutiny. Th: Commission
acknowledges with gratitude the commendable
assistance rendered by him in its task pertaining to
all spheres of Union-State relations.

Mention must also be made of Shri Ramesh
Sharma, Senior Research Officer incharge of the
Coordination Division, who painstakingly arranged
all the visits of the Commission to the various
States as :lso personally supervised the work of
geiting ready th: report in its final shape.

Though the Commission has ackmowledged by
name the outstanding work of a few - officers, the
Commission is conscious of the contribution of the
other m:>mbers of the Staff. The ministrial staff,
under the direction of the Joint Secretaries whole
heartedly cooperated in the successful completion
of the task entrusted to them. The Chairman and
the Members of the Commission also place on record
with thanks the outstanding work of the personal
staff who attended to them and other officers of the
Commission,

Sd/-
AIUSTICE R. S. SARKARIA)
Chairman
Sd/- Sd/-
(B. SIVARAMAN) (DR. S. R. SEN)
(Member) Member
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CHAPTER I
PERSPECTIVE

1. INTRODUCTION

1.1.01 The terms of referenice enjoin usto examine
and review the working of the existing arrangements
between the Union and the States, Kkeeping in view
the socio-economic developments that have takcn
place and having due regard to the scheme and
framework of the Constitution designed to protect
the independence and ensure the unity and integrity
of the country. This task requires not only an
analysis of the Constitutional arrangements, but also
theit raison d’etre and the manner in which these
have been putto use so far.

1.1.02 A Constitution is not a static frame but
“an organic living institution”. This is particularly
true of a flexible, yet resili.nt, Constitution like
that of India, designed to meet the needs and pro-
blems of a changing society for generations to come.
Nonetheless, due to fhe dynamic interplay of socio-
economic, political and other forces, the intent and
actual working of the Constitution some time tend
to diverge.

1.1.03 For a proper appreciation of the problems
and issues that have arisen in the working of Union-
State arrangements in the past 37 years, it is necessary
to examine briefly the historical processes which
influenced the framing of the Constitution, the
Union envisaged by it, the subsequent socio-
economic and political developments including
the divergence between its principle and practice and

, its causes.

1.1.04 This Chapter which seeks to provide a
perspective for our report contains four sections,
apart from the very brief introduction given above.
The next Section gives a short historical background.
Section 3 deals with the nature of the Indian Union,
Section 4 contains a survey of the socio-economic
and political compulsions, and Section 5 gives an
outline of the major issues in Union-State relations,

2. HISTORICAL BACKGROUND

1.2.01 India  has geo-political and historical
characteristics which have few parallels, Its size
and population, geographical, linguistic, religious,
racial and other diversities give it the character
of a sub-continent. But its natural boundaries
marked by mountains and seas, serve, to identify
it as a separate geographical entity. This insularity,
over the years, led to the evolution of a composite
‘cultural unity, a feeling of common heritage and a
pervasive undei-current of one-ness. These gave
the country the character of a general Indian

pErsonality.

,1.2.02 India’s history is replete with brief periods
* political unity and stability followed by spells

of dissension, chaos and fragmentation. The
strongest kingdoms, from time to time, became
empires, extending their sway, moreor less, to the
natrual boundaries of the sub-continent, bringing
under their suzerainty the local principalities and
kingdoms. But, undue centralisation oft.n proved
counter-productive and trigg: red a chain reacticn of
divisive forces. Whenever, due to this or other
causes, the central authority became decadent and
weak, the fissiparous fcrces became strong and
led to its disintegration, sometimes tempting foreign
invaders to conquer the country.

1.2.03 Another significant fact that stands out in
India’s history is that the provinces and the local
Governments in the various empires, frecm the
Mauryas to the Mughals, enjoyed considerable
degree of autonomy. As noted by the historian,
Sir Jadumath Sarkar, in ancient empires ‘“‘each
province led its own life, continued its old familiar
system of Government (though under the agents of
the central power) and used its local language”.
Whenever an over-ambitious emperor attempted
centralisation by steam-rolling the local autonomy,
it evoked strong resentment and reaction. Such
extreme centralisation proved not only detrimicntal
to administrative efficiency, but, in counter-effect,
weakened the capacity of the Central power to
maintain its hold over sub-national forces on a
stable and enduring basis. The last of the great
Mughals made a strong bid for complete centr: lisa-
tion and abolition of traditional diversities and
autonomy of the regions. Soon after his death,
the regional forces discarded the mantle of the
Central authority. Governors of the Provinces and
local chieftains asserted their independence and the
entire structure crumbled.

1.2.04 The British also, at the commencement of
their regime, tried to centralise all power. But
they soon realised, especially after the traumatic
consequences of Dalhousie’s policies, that it was not
possible to administer so vast and diverse a country
like India without progressive devolution or decen-
tralisation of powers to the Provinces and local
bodies.

1.2.05 The administration of the country was
taken over directly by the British Crown in 1858,
A nota™e fall-out of the conflict in 1857 was the
discovery by the British that the Princely States in
India could be a source of strength for the mainte-
nance of tbe British power. As a result, they
discontinued their policy of expanding further their
‘direct rule’ in the sub-continent and preferred
‘indirect rule’ for these States. But the bulk of the
500 and odd Princely States were ‘autonomous’
only to a limited extent. In all important matters,
thzy were no less submissive in practice to the



suzerain power than the British Indian Provinces.
In the remote and inaccessible areas. strong local
tribal customs and beliefs had to be given due regard
and these areas, with long history of isolation,
retained varying degrees of autonomy.

1.2.06 Too centralised an administration was found
to be incompatible with the size and diversity of
the country. It bred administrative inefficiency
and local discontent. Some decentralisation be-
came inevitable. The first small but significant
step in this direction was taken by the Indian
Councils Act, 1861. It reversed the centralising
trend that had been set by the Charter Act of 1833.
It provided for participation by non-officials in the
Legislative Council of the Governor-General.  Simi-
lar provisions were made for the Legislative Councils
of the Provinces. The principle of indirect election
to these Legislative Councils was established in
1892 and the functions were enlarged to include
the right of discussion of the budget and inter-
pellation in matters of public interest.

1.2.07 An important factor which helped and
sustained the evolution of a ‘dispersed’ political
system in India, was the decentralisation of finances.
This process started with the Mayo Scheme in 1871
and continued till it was formalised by the Govern-
ment of India Act, 1919.

1.2.08 Association of Indians with local self-governs
ment through elected municipalities and district
boards was initiated in 1882 by Lord Ripon, along
with the gradual transformation taking place in the
legislative sphere. The authority allowed to these
institutions was, however, very limited and was to
be exercised under the watchful eyes of the officials.

1.2.09 The long-drawn-out struggle for ’self
government by the Indian National Congress,
joined by the other political parties formed later,
led to the growth of Indian nationalism. Modulat-
ing their strategy step by step with the mounting
demands and persistent pressures of the nationalist
movement, the British started devolving more and
more powers to the Provinces, involving increasing
association of Indians on the one hand and promot-
ing divisive forces on the other.

1.2.10 By the Indian Council Act, 1909 (Morley-
Minto Reforms) the British further extended the
association of Indians with the governance of the
country but on the basis of separate electorates,
narrow franchise and indirect election.

1.2.11 The Government of India Act, 19191 ushered
in the first phase of responsible Governm-nt in
India. It was a significant step in the deveiopment
of a two-tier polity. While conceding representative
government in a small measure in the Provinces
under a ‘dyarchical’ system, it demarcated the sphere
of Provincial Governments from that of the Centre.
By the Devolution Rules framed under the Act,
powers were delegated to the Provinces not only
in the administrative but also in the legislative and
financial spheres. For this purpose, separate Central
and Provincial Lists of subjects were drawn up.

(1) The Mantagu-Chelmsford Report led to this enactment.

The last item in the Provincial List allotted to the
Provinces “any matter though falling within the
Central subjects is declared by the Governor-
General-in-Council to be of a merely local or private
nature within the Province”. The subjects in the
Provincial List were fuither subdivided into ‘reserve,
and ‘transferred’ subjects. The Departments dealith,
with the ‘transferred’ subjects were placed in the
charge of elected Ministers responsible to the
Provincial Legislature, while Departments in respect
of ‘reserved’ subjects were administered by the
Governar with the assistance of an Executive Council
neminated by him. Althcugh with respect to ‘trans.
ferred’ subjects, the Provinces derived substantial
authority by devolution from the Central Govern-
ment, yet the Governor-General-in-Council 1emained
in control at the apex of this centralised system,
ultimat-ly responsible to the Secretary of State
for India in the UK. There was also a third List
regarding taxation powers of local bodies.

1.2.12 The reforms of 1919 failed to meet the
aspirations of the people for full responsible govern.
ment. In reality, the structure remained unitary
with the Governor-General-in-Council in effective
ultim~te control. Finance was a ‘reserved subject’
in charge of a member of the Executive Council and
no progressive measures could be put through without
his consent. The main instruments of administration,
namely, the Indian Civil Service and Indian Police
were under the control of the Secretary of State
and were responsible to him and not to the Ministers.
The Governor could act in his discretion otherwise
than on the advice of the Ministers. No Bill could
be moved in a Provincial Legislature without the
permission of the Governor-Getieral. No Bill could
become law without his assent. :

1.2.13 The intense India-wide agitation carried
on by the political parties for full responsible govern-
ment, evoked a partial rcsponse from the British
Government. In November 1927, they appointed
a Statutory Commission under Sir John Simon for
considering the grant of a further instalment of
responsible Government. All the seven members
of the Commission weie British. The Indjan
National Congress and all other leading political
parties boycotted the Commission. The Congress
pressed the British Government to accede to the
national demand for convening a Round Table Con-
ference or Constituent Assembly to determine the
future Constitution of India.

1.2.14 The British Government published a White
Paper in 1933, embodying the principles of consti-
tutional reforms in India. This, inter alia, sought
to extend ‘separate’ ¢lectorates further to Scheduled
Castes and Tribes, which had to be withdrawn
after a protest ““fast unto death” by Mahatma Gandhi.
These proposals were considered by the Joint Select
Committee of the British Parliament. On the basis
of the Select Committee’s Reports, a Bill was drafted
and enacted in 1935 as the Government of Indig
Act. The Fcderal subjects were classified into ‘r
served subjects’ and ‘transferred subjects’. Tl
Governor-General administered the ‘reserved subject.
with the assistance of Councillors, and the ‘trans~
ferred subjects’ with the aid of the Council of Ministers



responsible to the Central legislature. Wide discre-
tionary powers were given to the Governor-General.
Instrument of Instruction issued under the Act enabled
the Governor-General to include, in his discretion,
in his Council of Ministers representatives of the
minorities and Indian States.

1.2.15 The Act envisaged an all-India Federation
which was to consist of 11 Governor’s Provinces,
6 Chief Commissioner’s Provinces and such Indian
States as would agree to join the federation. So
far as the British Provinces were concerned
it was obligatory for them to join the federation.
The Governmental subjects were divided into
three Lists—Federal, Provincial and Concurrent,
The Legisl-tures of the Provinces were given ex-
clusive power to legislate with respect to matters
in the Provincial List. Similarly, the Central Legis-
lature had the exclusive power to legislate with
respect to matters in the Federal List. The Centre
and the Provinces had concurrent jurisdiction with
respect to matters in the Concurrent List. The Act
thus introduced Provincial autonomy with responsible
Government. However, certain safeguards by way
of special powers and responsibilities were provided,
which detracted from the concept of responsible
government, Subject to the limitations provided
therein, the Act allocated to the Federal and Pro-
vingial Legislatures plenary powers, making them
supreme within their respective spheres.

1.2.16 The part of the Act which contemplated
the inclusion of the Princely States never came into
operation as the States did not opt to join the
federation. However, its provisions relating to
the Provinces came into effect in 1937 when elected
governments responsible to legislatures, assumed
office in the Provinces. But there was a deadlock
when the Government of India declared a “state
of war” without consulting the Legislatures. Go-
veriments in Provinces led by the Congress Party
resighed in protest in 1939, Further, during the
Second World War, a number of measures were
introduced which considerably curtailed the powers
of the provincial governments and virtually nullified
provincial autonomy.

1.2.17 The Government of India Act, 1935, is
nevertheless an important milestone in the history
of constitutional devolution of power particularly
from two stand-points. Firstly, it constitutionallv dis-
tributed powers between the Centre and the Provinces.
Secondly, subject to certain safeguards, it intro-
duced representative government at the Provincial
level responsible to the Provincial Legislature.

1.2.18 In March, 1942, Sir Stafford Cripps came

th proposals of the British Government to resolve

= political deadlock in India. These proposals

visaged that a Constituent Assembly, elected
rough propoitional representation by the Pro-
vincial Legislatures, would frame a new Consti-
tution for India after the cessation of hostilities.
“The British Government would accept the new
Constitution subject, inter alia, to the condition
that any Province would opt out of it and retain its
constitutional position as in the 1935 Act. The
Cripps proposals were rejected by all sections of
public opinion in the country.
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1.2.19 The next important event in the Constita-
tional history was the announcement of the British
Cabinet Mission Plan by Mr. Attlee, the British Prime
Minister, on May 16, 1946, It envisaged a Central
Government with very limited powers and relatively
strong Provinces having considerable degree of
autonomy with all the residuary powers. The Indian
National Congress had, on the other hand, throughout
its long struggle for independence, emphasised the
need to safeguard the unity and integrity of India.
In the hope, however,of securing the co-operation
of the Muslim League and thereby preventing the
threatened partition of the Country, they accepted
the Cabinet Mission Plan, The Objectives Reso-
lution moved by Pandit Nehru on December 13,
1946 in the Constituent Assembly, was based on
this Plan, although he was all along very apprehen-
sive about it. But, all such concessional resolutions,
conciliatory gestures and persuasive efforts failed
to keep the country united. And, the partition
of the Country was announced on June 3, 1947,

1.2.20 The Constituent Assembly thereupon
sharply reversed its approach and resolved in favour
of a Strong Centre. This reaction found unequivocal
expression in the Second Report of the Union Powers
Committee, dated July 5, 1947 : “Now that parti-
tion is a settled fact, we are unanimously of the view
that it would be injurious to the interests of the
country to provide for a weak Central authority
which would be incapable of ensuring peace, of
co-ordinating vital matters of common concern
............ and that the soundest framework of
our Constitution is a federation with a *“strong

Centre”.

1.2.21 The primary lesson of India’s history is that,
in this vast country, only that polity or system can
endure and protect its unity, integrity and sove-
reignty against external aggression and internal dis-
ruption, which ensuies a strong Centre with para-
mount powers, accommodating, at the same time,
its traditional diversities. This lesson of history
did not go un-noticed by the framers of the Consti-
tution. Being aware that, notwithstanding the
common cultural heritage, without political cohe-
sion, the Country would disintegrate under the
pressure of fissiparous forces, they accorded the
highest priority to the ensurance of the unity and
integrity of the country. As aptly observed by an
eminent jurist, “the founding fathers were painfully
conscious that the feeling of Indian/nationhood was
still in the making and required to be carefully nur-
tured. They therefore built a  constitutional
structure with a powerful Central Government en-
visaging the emergence of an indivisible and inte-
grated India”.®

1.2.22 Tt was realised that, in India, democracy
was yet in its infancy and to preventor remedy pos-
sible breakdowns of Constitutional machinery in the
constituent units, it was essential to invest the Union

with over-riding powers.
1.2.23 The contemporary events also had an in-

evitable impact on the formulation of the Constitution,
The large-scale communal violence and the influx

2) Setalvad, M.C.—*Union and State Relations under tle
( )Indian Constitution®® (Tagore Law Lecturcs), page 31.



of millions of uprooted persons from Pakistan
brought in their train colossal problems which could
be tackled only with the pooled strength and re-
sources of the nation. :

1.2.24 Even as the Government was struggling to
deal with the problems arising out of the partition,
Jammu and Kashmir was invaded by outside forces.
The consequences of this invasion are too well-known
to require any recounting. The Princely States
also posed a delicate problem which was solved
in a statesman-like manner averting further frag-
mentation of the country. Eruption of violence
in the neighbouring country, Burma, and the wanton
killing of its Cabinet, spelt out clearly the possible
dangers from extremist violent groups. The new
Government and its leaders had more than what
any one could be expected to cope with. The ex-
ternal aggression in Kashmir and the out-break of
extremist violence in some parts of India under-
scored the imperative of building a strong Centre
capable of protecting the independence and integrity
of the country against dangers from both within and
without.

1.2.25 The Constitution-framers were aware that
several Provinces, regions or areas of India were
economically and industrially for behind relatively
to others. There were great economic disparities.
The problem of economic integration had many
facets. *“Two questions. however, stood out: omg
question was how to achieve a federal, economic
and fiscal integration, so that the economic policies
affecting the interests of India as a whole could be
carried out without putting an ever-ilcreasing
strain on the unity of India, particularly in the con-
text of a developing economy. The second question
was how to foster the development of areas which
were underdeveloped without creating too many
preferential or discriminative barriers”.® Not much
had been done for economic development of the
country in the pre-Independence era. To catch
up with the industrially developed nations, the pro-
gress that took them centuries, had to be com-
pressed into decades. The nation was committed
to a socio-economic revolution designed not only
to secure the basic needs of the common man and
economic unity of the country, but further to bring
about a fundamental change in the structure of the
Ir'l_dnan soclety in accordance with egalitarian prin-
ciples. It was felt by the Constitution-framers that
such a transformation could be brought about only
by a strong Central] Government.

1.2.26 All the above considerations weighed with
t_he Constitution-framers in opting for a Constity-
tion which blends the imperatives of a strong national
control with the need for adequate Iocal initiative
In a country too large and diverse for a unitary form
of government, they envisaged a system which would
be worked in co-operation by the two levels of
government—national and regional—gas a common
endeivour to serve the people. Such a system, it
was conceived, would be most sujted to Indian
conditions as it would at once have the advantages

(3) Aatonobile Transport Ltd. vs, S j
1962 SC 1406, page 1415, tate of Rajasthan, ATR

of a strong unified central power, and the essential
values of federalism. :

1.2.27 In the next Section we consider how lpese
concepts of a strong Union have been woven into
the warp and woof of the Constitution.

3. NATURE OF THE INDIAN UNION

1.3.01 The Constituent Assemblv addressed itself
to the immensely complex task of devising a Union
with a Strong Centre. This task was b set with
many difficulties. They had to bring into the Union
not only the British Indian Provinces, but also
the Princely States and the 1emote inaccessible
Tribal Areas. They were conscious that severel
areas and regions of this sub-continent had, for a
very long time part, been following their own sub-
cultures, administrative systems, traditions, customs
and ways of life. It was, therefore, readily accep-
ted that “‘there are many matters in which authority
must lie solely with the units”. Further, that “jt
would be a retrograde step both politically and
administratively” to frame a Constitution with a
Unitary State as the basis.

1.3.02 They settled for a Parliamentary or' Cabinet
form of Government at the Union as well as in the
constitutent units. The President and the Governors
were envisaged as de jure heads of the respective
Governments acting on the advice of the Council
of Ministers, which comprised the de facto executive.

1.3.03 In fashioning the form of Parliamentary
government, the Assembly drew largely on the British
model. In devising the pattern of Union-State Rclc-
tions they were influenced, in varying degrees. by the
principles underlying the Contitutiors of Canada
and Australia, which had Parliamentary system,
and the United States, which had Presidential system.
They made use of the Government of India Act,
1935, after making significant changes in it. Never-
theless, the Constitution as finally passed, was sui
generies. They were substantial differences in both
legal provisions and conventions between India and
these other countries. The reason was that the
geographical, historical, political, econcmic and
sociological conditions and compulsions in India
were basically different.

1.3.04 The Constitution as it emerged from the
Constitutent Assembly in 1949, has important federal
features but it cannot be called ‘federal’ in the
classical sense. It cannot be called ‘unitary’ either.
It envisages a diversified political system of a special
type. Accordingto Dr. B. R. Ambedkar, Chairman of
the Drafting Committee of the Constituent Asse-
mbly, it is unitary in extraordinary situations,
such as, war (or emergency) and federal in normal
times. Some authorities have classified it as a *“‘quasi-
federal” Constitution. However, these labels hardly
matter as both levels of government derive their
respective powers from a written Constitution, which
is supreme, and there is a Supreme Court to inter-
pret the Constitution.

Indian Union Indestructible

1.3.05 Article 1 describes India as # ‘Union of
States’. These States are specified in the First
Schedule to the Constitution. Articles 2, 3 and 4



enable Parliament by law to ddmit a new State,
increase, diminish the area of any State or alter the
boundaries or name of any State. A special aspect
of the Indian Union is that the Union is indestru-
ctible but not so the States; their identity can be
altered or even obliterated. This is a departure from
a federal feature which obtains in a classical federation
like the U.S.A. The Constituent Assembly rejected
a motion in the concluding stages to designate India
as a ‘Federation of States’. Dr. Ambedkar, Chair-
man of the Drafting Committee, while introducing
the Draft Constitution, ;explained  the position
thus :

U that though India was to be a federa-
tion, the federation was not the result of an agree-
ment by the States to join in a federation, and that
the federation not being the result of an agree-
ment, no State has the right to secede from it.
The federation is a Union because it is indestru-
ctible. Though the country and the peeple may be
divided into different States for convenience of
administration, the country is one integral whole,
its people a single people living under a single
imperium derived from a single source. The
Americans had to wage a civil war to establish

that the States have no right of secession and

that their federation was indestructible. The
Drafting Committee thought that it was better
to make it clear at the outset rather than to
leave it to speculation or to disputes”s.

1.3.06 Another distinctive aspect of the Indian
Constitution is that it provides for a single citizen-
ship for the whole of India. There is no dual citizen-
ship, one of the Union and the other of the States.
In this respect, the Indian Union basically differs
from the American federation which recognizes a
dual citizenship and consequent diversity in the
rights of the citizens of different States. This im-
portant difference between the two countries is due
to their different historical backgrounds. Whereas
the Amerfcan Federation was the result of an agree-
ment between preexisting independent States, in
India the position was significantly different. Before
the formation of the Indian Union, its units did not
have the status of sovereign independent States.

1.3.07 In firm consistency with their resolve to
constitute a Federation with a Strong Ceéntre, the
framers of the Constitution made an elaborate dis-
tribution of governmental powers—legislative, admi-
nistrative and financial—between the Union and the
States. To make it strong, they gave weightage
to the Union, allocating to it dominant and relatively
larger powers.

1.3.08 The Union legislature or Parliament has
two Houses, the Council of States (Rajya Sabha)
and the House of the People (Lok Sabha). Unlike
in most federations, representation in both is on the
basis of population, through indirect election in the
former and direct election in the latter. The Council
of States has been given some special functions
regarding matters effecting States, while the House
of the People has been given some special role re-
garding financial matters. States have been given

i, Constituent Assembly Debates (Reprint); Volume VII
page 43.

some flexibility about having bicameral or unica-
meral legislatures.

1.3.9 The subject of Lesgislative Pcwer have béen
classified into three Lists—Union List (List I,
State List (List II) and the Concurrent List (List
II1) in the Seventh Schedule of the Constitution.
Parliament has the exclusive power to legislate in
respect of matters in the Union List. Similarly,
exclusive power has been conferred on the State
Legislatures with respect to matters in the State
List. Parliament, and the State Legislatures, also,
have power to make laws on any matters in the
Concurrent List (Articles 245 and 246 read with
the Seventh Schedule). Residuary powers of
legislation have been vested in Parliament (Article
248 read with Entry 97, List I).

1.3.10 Normally, the executive powers of the Union
and the States are co-extensive with their legislative
powers. However, with respect to matters in the
Concurrent List, the executive power remains with
the States unless the Constitution, or Parliamenit
by law expressly provides otherwise (Articles 73
and 162). It is partinent to note that the powers,
both of the Union and the States are derived from
the Constitution and, «s such, are subject to the limi-
tations provided therein.

1.3.11 The Constitution makes a distribution of
taxing powers between the Union and the States.
The fields of taxation have been enumerated either
in the Union List or in the State List. There is no
subject of taxation in the Concwrrent List. The
Constitution recognises that the financial resources
of the States may not be adequate for discharging
their onerous responsibilities. It, therefore, envi-
sages certain tax revenues raised by the Union to
be shared with the States. It provides not only
for their distribution between the Union and the
States but also inter se among the States on' the re-
commendations of the Finance Commission (Articles
268 to 281).

1.3.12 1t is noteworthy that, though the Consti-
tution creates a dual polity based on divided govern-
mental powers, this division is not watertight. It
is flexible. The large concurrent sphere let alone,
several entries in the State List have an inter-face
with the Union List. Such Entries are either subject
to certain Enuies in the Union List or Concurrent
List, or a law made by Parliament.

1.3.13 Introducing the draft Constitution, Dr.
Ambedkar pointed out that when diversity created
by division of authority in a dual Polity goes beytnd
a certain point it is capable of producing chaos.
In this context, he emphasised :

“The Draft Constitution has sought to forge
means and methods whereby India will have
Federation and at the same time will have uni-
formity in all basic matters which are essential
to maintain the unity of the country. The means
adopted by the Draft Constitution are three :—

(1) a single judiciary; p v

(2) uniformity in fundamental laws, civil and
criminal; and



(3) a common All-India Civil Service to man
important posts.®"”

There are other special features also which highlight
the predominance of the Union.

Supremacy of Union Legislative Power

1.3.14 Where, with respect to a matter, there is
irreconcilable conflict or overlapping as between the
three Lists of the Seventh Schedule, the legislative
power of the States must yield to that of the Union
[Non-obstante clauses in Article 246(2) and (3)]
A law made by a State legislature, repugnant to a
law made by Parliament or an existing law ;appli-
cable in that State, in regard to any matter enumerated
in the Concurrent List, shall be void to the extent of
repugnancy [Article 254(1)]. However, if such a
State law having been rescrved for the considgation
of President receives his assent, if it shall Temain
operative [clause (2) of Article 254]. Nevertheless,
Parliament may amend or repeal such State law
notwithstanding the President’s assent.

1.3.15 Every citizen in a State is subject to the
operation of the laws of the Union and the States.
Implementation of the Union laws could be entrusted
to either a separate Union agency, if any, or to a
State agency. The latter course has been followed
in our Constitution in regard to a large number of
Union Laws. Articles 256 and 257 cast obligations
on the States to comply with Union laws and the
existing laws, and not to impede the exercise of the
executive power of the Union. The Union is au-
thorised to give such directions as may be necessary
for this purpose.

1.3.16 If a State fails to comply with any valid
executive direction of the Union Government, it
shall be lawful (under Article 365) for the President
to hold that a situation has arisen in which the
government of a State cannot be carried on in
accordance with the provisions of the Constitution
and, therefore, warrants action under Article 356.

Entrustment of Union Functions to the States and
vice versa

1.3.17 Article 258(1) enables the President to
entrust with the consent of the Government of a
State to that Government or its officers notwith-
standing anything in the Constitution, functions in
relation to any matter to which the executive power
of the Union extends. Under clause (2) of Article
258, Parliament may by law confer powers and
impose duties on a State Government or its officers
and authorities, notwithstanding that it relates to
a matter with respect to which the legislature of the
State has no power to make laws. The consent of
the State Government is not a condition precedent
for exercise of the power under this clause. Article
258A provides for entrustment, by a State, of functions
in relation to any matter in respect of which the
executive power of the State extends with the con-
sent of the Government of India to the latter or its
officers.

$. Constituent Assembly Debates (Reprint), Volume VII
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Contrel of the Union Kxecutive over State Legisla-
tion

1.3.18 The control of the Union Executive over
State legislation reserved for the consideration
of the President. is another special feature of the
Constitution. Article 200 provides that a Bill passed
by a State Legislature shall be presented to the -
Governor. who may assent, withhold his assent or
ceturn the same for reconsideration by the Legislature.
However, if it is again passed by the State Legislature
with or without amendment, he shall not withhold
his assent. The Governor may also reserve the
Bill for consideration of the President (in effect
the Union Council of Ministers) who may: in turn’
signify his assent- withhold the same or return it
for re-consideration. However, in contrast to the
position of the Governor, the President need not give
his assent when such a Bill is returned with or with-
out amendment after reconsideration by the Legis-
lature of the State (Article 201). There are special
provisions also, some of which were inserted by sub-
sequent Amendments, which require certain type
of State Bills for certain purposes to be reserved
for the consideration of the President.®

1.3,19 Another uuique feature <f constitution
is that it enables Parliament to legislate with respect
to-a matter in the State List if the Council of States
by a two-thirds majority of the members present
and voting, declares that it is necessary or expedient
to do so in the national interest (Article 249). Such
a resolutions remains in force for a period fnot
exceeding one year.

1.3.20 The Constitution also enables Parliament
to legislate in respect of any matter in the State
List, if resolutions to that effect are passed by the
legislatures of two or more States. Any Act so
passed may be adopted in like manner by the Legisla-
tures of other States (Article 252).

Emergency Provisions

1.3.21 During the two World Wars, even the ‘classi-
cal’ federations functioned as ‘unitary’ governments.
This was madc possible by the widest interpretation
put by the courts on the “Defence Power” vested
in them by their Constitutions. The Indian Consti-
tution makes express provisions in this regard in
Articles 352, 353, 354, 358 and 359. This special
feature was described by Dr. Ambedkar as follows :

“All federal systems including the American
are placed in a tight mould of federalism. No
matter what the circumstances, it cannot change
its form and shape. It can never be unitary. On
the other hand the Draft Constitution can be both
unitary as well as federal according to the require-
ments of time and circumstances. In normal
times, it is framed to work as a federal system.
But in times of war it is so designed as to make
it work as though it was a unitary system........
Such a power of converting itself into a unitary
State no federation possesses 7

S, First Proviso to Article 31A(1) Proviso to Article 31C,

Articles 234 (2) and 288 (2) and Proviso to Article 304 (b) read
with Article 255, are examples of such provisicns.

7. Constitutent Assembly Debates (Reprint), Volume VII,
pages 34-35.



1.3.22 The Constitution provides for proclamation
by the, President of a grave emergency whereby the
security of India is threatened by war or external
aggression or armed rebellion (Article 352). When
-uch a Proclamation is in operation, the Union may

sume for its organs all the legislative and executive

ers of the State. Consent of the State Govern-
ment is not a condition precedent to such assumption
(Article 353). A Proclamation of Emergency has
the effect of converting the State List into Concurrent
List ; and therefore, if Parliament legislates on any
subject in the State List, the State laws, to the extent
of repugnancy, shall be null and void and the law
made by Parliament shall prevail. The executive
powers of the State also become subject to the Direc-
tions of the ,Union as to the maunner in which
these powers are to be exercised.

..3.23 Another important feature of the Con-
titution (Article 355) is the express provision casting
a duty on the Union to :

(a) protect every State against external aggre-
ssion, and internal disturbance; and

(b) ensure that the government of every State
is carried on in accordance with the provi-
sions of the Constitutions

1.3.24 ‘Public Order’ is the responsibility of the
States. However, a State Government may require
the assistance of the * Union’s armed forces for this
purpose. In case of a serious disorder amounting
to ‘internal disturbance’, the Union may deploy its
forces, to put it down.

1.3.25 If the President on receipt of a report from
‘the Governor of a State, or otherwise, is satisfied
that a situation has arisen in which the government
of the State cannot be carried on in accordance with
the provisionts of the Constitution, he may by Pro-
clamation assume to himself all or any of the functions
of the State Goverhment or all or any of the powers
vested in or exercisable by the Governor or any
authority in the State. He may also declare that
the powers of the Legislature of the State shall be
exercisable by or under the authority of Parliament
(Article 356). The purpose of Union intervention
under this Article is to remedy a break-down of the
.Constitutional machinery in a State and to restore
its functioning in accordance with the Constitution.

1.3.26 Yet another type of cmergency, namely,
Financial Emergency is envisaged by Article 360
of the Constitution. If the President is satisfied
that a situation has arisen whereby the Financial
stability or credit of India or of any part of its territory
is threatened, he may proclaim a financial emer-
gency. When such an emergency is in operation,
the exeuctive authority of the Union extends to the
giving of directions to any State for the purpose o
;ﬁ:uring observance of canons of financial pro-

iety.

1.3.27 In all the above-noted cases, the ‘President’
‘actually means the Union Council of Ministers in
as much as under Article 74 he is required to act
on the aid and advice of the Council.
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Inter-Dependence and Mutual Co-operation

1.3.28 Federalism is not a static paradigm. It
is a changing noticn. The classical ccncept of
federation which envisaged two parallel governments
of co-ordinate jurisdiction, operating in isolation
from each other in water-tight compartments, is
ncnwhere a functicnal reality now. With the emer-
gence of the Social welfare State, the traditicnal
theory of federalism completely lost its ground.
After the First World War, it became very much
a myth even in the older federations. By the middle
of the Twentieth Century, federalism had come
to be understcod as a dynamic process of co-operation
and shared action between two or more levels of
government, with increasing inter-dependence and
Centrist trends. The framers of the Constitution
took due note of these changing concepts and
functional realities. Avoiding a dogmatic approach,
they fashioned a suwi generis system of two-tier polity
in which the predominant strength of the Union
is blended with the essence of co-operative federalism.
Several features and provisions of the Constitution
appear to have been deliberately designed to insti-
tutionalise the concept of co-operation.

1.3.29 In the legislative sphere the most important
of these is the provision of a fairly wide field of
Concurrent jurisdiction. The framers recognised
that there was a category of subjects of common
interest which could not be allocated exclusively
gither to the States or the Union. Nonetheless,
uniformity in the main principles of the lJaw on those
subjects was considered essential in the national
interest. They, therefore, included them in the
Concurrent List.

1.3.30 Several entries in the Union List are expre-
ssly interwined with certain items in the State List.
These entries have been so designed that Parliament
may, by making a declaration by law of public
interest or national importance, assume to the extent
so declared, jurisdiction to legislate on the connected
matters in the State List. Examples of matters
in this category are provided by entries 7, 23, 24,
27, 32, 52, 53, 54, 56, 62, 63, 64 and 67 of the Union
List. Such entries having an interface with the
State List, in a way, disclose another field of ‘over-
lapping’ responmsibiliy. Overlap as between the
Lists may also occur when aspects of the same subject
are put in more than one List. For example, different
aspects of ‘trade and commerce’ find mention in
all the three Lists ; namely, Entries 41 and 42 in List I,
Entry 26 in List II and Entry 33 in List III. From
certain mattres in List II a portion has been carved
out and specially put in List I. Entries 13 and 32
of List II and Entries 22, 43, 44 and 91 of List I
are instances of inter-linked matters cutting across
inter-List boundaries. These criss-cross patterns of
the Entries in the Lists indicate not only flexibility
in the division of powers but also postulate co-
opetation between the Union and the States in their
working. There are inbuilt techniques, inter alia,
in Articles 246 and 254 for resolving conflict and
ensuring barmony and co-operation between the
Union and the States in the exercise of their legis-
lative powers in areas of over-lapping jurisdiction.



Forums for Ca-ordination

1.3.31 The Constituticn envisages forums  for
resolving issues and ensuring co-ordination of policy
and action in the exercise of governmental functions
by the Union and the States. Article 263 enables
the President to establish an Inter-State C¢ uncil
for enquiring into and advising upon disputes between
States and for investigating and discussing subjects
in which some or all of the States, or the Union
anc one or more of the States have common interest
and to make recommendations upon any such sub-
ject, particularly for better co-ordination of policy
and action with respect to such subjects.

1.3.32 In the area of inter-State trade and comm-
erce the Constitution contemplates the appointment
of an authority for carrying out the purposes of
Articles 301 to 304 (Article 307). Parliament has
also been enabled by law to provide for the adjudi-
cation of disputes relating to waters of inter-State
rivets or river valleys (Article 262). Inter-State
River Water Disputes Act, 1956 provides for the
constitution of Tribunals for adjudication of such
disputes.

Role of the Judiciary

1.3.33 The role and structure of the judiciary
also institutionalise the idea of co-operative federa-
lism. Although the Constitution empowers Parlia-
ment to establish separate courts for enforcement
of Union laws, it has, in the interest of unity and
integrity of the nation and economy, continued the
system of a single integrated judiciary for the Union
and the States. The Supreme Court is at the apex
of the combined judicial system. Article 131 confers
exclusive original jurisdicticn on the Supreme Court
to decide suits between the Union and the States
and the States infer se. Judges of the Supreme
Court are appointed by the President (in effect,
the Union Government) after consultation with the
Chief Justice of India and such judges of the Supreme
Court and the High Courts as the President may
deem necessary. Foi every Statc or a group of States
and a Union Territory, there is a  High Court.
Judges of a High Court are appointed by the Pre-
sident after consultation with the Chief Justice of
the High Court, the Governor (in cflect, the Statc
Government) and the Chiel Justice of India.

1.3.34 With a view ivo maintaining the constitutional
division of powers, the Constitution authorises the
Courls to review and pronounce upon the Consti-
tutional vares of th. Icgislative and executive actions
of the Union and the States. The role of the judi-
ciary in India, as in most federations, is one of
guardian of the Constitution. As Constitutional
intepreter, the Courts in the older federations have
played a significant rolc in balancing the claims
of the federal power and the rights of the consti-
tuent units, but genecally with weightage in favour
of the former. The Supreme Court of the United
States and the High Court of Australia have, through
expansive interpretation of their respective Consti-
tutions, immebscly increased the powers of their
national governments with relative decline of those
of the States. In India, the comprehensive nature
of the Constitution, th- detailed cnumeration
of the powers of the Union and the States and the
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comparative ease with which the Ccnstituticn can
be amended, limit the scope for bringing about,
through judicial interpretation, any substantial al-
teration in the balance of Unicn-State relaticns.
There are only a few judgements of the Suprers®
Court in this area, dealing directly with Constitutiolé
issues between the Union and the States. A revifw
of these judgements would show that most of them
have, in effect, upheld the primacy of the Union
vis-a-vis the States. The need for a strong united
India which was the prime objective before the
Constitution-framers, appears to have been the
silent promis¢ dominating the process of adjudica-
tion of Union-State disputes in these cases.?

4. POLITICAL AND S50CIO-ECONOMIC
DEVELOPMENTS

General

1.4.01 Since 1950, when the Constitution came
into effect, there has been a revoluticnary advance
in science and technology. The world has entered
the nuclear as well as space age. Planes travel
now several times the speed of sound. Through
satellite communications and television, anything
happening in one place can be visually and instantly
perceived in all parts of the world. The rapidly
increasing population with its concomitant problems
has added another dimension to the world scenario.
International and intra-national mobility of people
has also tremendously increased. Social and cultural
intercourse between peoples within and across in-
ternational boundaries is growing. Old concepts
are yielding place to new. As a result of the changing
attitudes, thinking and expectations of the peop'~"
from a welfare State, there is hardly any walk «.
life that remains untcuched by the activities of ,
government. The functional methodology of federal
systems, world over, has also been undergoing change
with this changing environment. The centralising
trends which were just discernible when the Indian
Conctitution was on the anvil, are now manifest
realities of gigantic proportion in most federations.

1.4.02 However, this phenomenal spurt in scientific
and technological advance is not an unmixed ble-
ssing. It has thrust into the hands of ambitious
nations weapons of mass destructicn. This has an
inevitable impact on the concept of ‘defence’. The
defence requirements of nations have counsiderably
increased. Even in peace-time, defence capability
now requires a healthy people, advanced scientific
and technical  education, sophisticated industrial

8, Atiabari Tea Co. Lid., v. State of Assam 961 (1)
SCR 809

Babu Lal Parate v. State of Bombay 1960(1) SCR 605
State of West Bengal v, Union of India 1964 (1) SCR 371
In Re Sea Customs Act (1964) 3. SCR 787

Automobile Transport Ltd., v. State of Rajasthan 1963(1)
SCR 491

Union of India v. H.S. Dhillon 1972(2) SCR 33

State of Rajasthan v. Union of India 1978(1) SCR 1
Karnataka v. Union of India 1978(2) SCR 1

Andhra Pradesh Road Transport Corporation v. Union of
India 1964(7) SCR 17 ’

In Re Coffee Board 1970(3) SCR 147
Mohamed Serajuddin v. State of Orissa 1975 (Spp.) SCR. 169.



self-sufficiency, civil defence, coatinuous improve-
ment and moderanisation of weaponry to match
that of a possible enemy. These requirements now
sxtend even to areas of domestic policy-making.

1.4.03 While under the inexorabl: pressures of

rious conceptual, technological, demographic and
o factors indicated above, the role of the national
government in all countries having a two-tier polity,
has immensely expanded, the functioning of their
system has progressively become a co-operative
process of shared responsibilitics.

The United States of Americé

1.4.04 In the New Deal era of late 1930s, the
governmental system even of the United States,
the classical federation, entered a new phase.
Through a series of decisions, their Supreme Court,
by a liberal construction of the Police, Commerce,
Taxation and Spending Powers under their Con-
stitution, practically left it to the Congress to deter-
mine bv legislaticn what was a ‘national purpose’,
‘national interest’ or ‘national objective’ for evalua-
tion of the proposals for federal aid programmes.
The resulting proliferation of the federal power
centinued thrcugh the 1950s. This centralising pro-
cess gained momentum after 1960. The extensjon
of the Police power was specially notable. By
1980, the federal role had become ‘biger, brecader
and deeper’, covering a wide range of governmental
functions in new fields which had hitherto been the
exclusive or predominant preserve of the States or
their local sub-divisions. The regulatory role of
the federal government directly covered big business,
labour, agriculture, communicaticns, transportaticn,
banking, securities, envircnment, health and safety;
' eobsumer protecticn and social equality areas. It
also got indirectly expanded through the use of
grant conditicns as means of furthering mnational,
social, environmental, agalitarian and other goals.
While the dominant ethic of the federal grant
system was still largely the co-operative one, in pra-
ctice, it had become co-optive and dysfunctional.1

Canada

1.4.05 The British North America Act, 1867
(renamed in 1982 as the Constitution Act, 1867)
placed only two subjects, viz. Agriculture and Immi-
gration, in the concurrent legislative field of the
Dominion and the Provinces. Classes of Subjects
allocated to the Dominion and the Provinces
were also indicated in Sections 91 and 92 of the
Act. The residuary powers with respect to un-
specified Classes of Subjects were left in broad terms
to the Dominion. The centralising tendency in the
Canadian Constitution was tempered by judicial
pronouncements of the Privy Council. However,
the experience of the working of the system soon
led to the realisation that most problems required
joint action by the federal and provincial govern-
ments. In recent years,a fairly large field of de facto
concurrency has emerged. After the mid 1950s,
& “comsociational’type of federation was gdining

9) S:e Annexure-VI.1 to Chipter VI on “Bmergency Pro-
visions".

0) Report of the Advisory Commission on

A . Intergovern-
mental Relations in USA—June 1981. _
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favour gradually overcoming formal demarcation
of powers in the Constitution Act. In this type of
federation, according tc ongexpertl!, the deminant
principle of co-operation is given practical shape
through joint endeavours and a continuing dialc gue
between the Federal Government and the federating
units. This type of co-operative federalism has
been ushered in-Canada by various devices. Principal
among these were conferences of the Federal Prime
Minister and the Provincial premiers. It has come
to be one of the most crucial institutions of Canadian
federalism. Allocation or sharing of revenues and
tax fields, equalisation grants, unified contrel of
borrowings have been other extra-constituticnal
metheds to resolve financial problems of the fadera-
tion. Thus, in Canada also, the system has assumed,
on the basis of practical arrangements, a de facto
form of co-operative federalism transcending the
boundaries formally designated in its Constitution.1®

Australia

1.4.06 In Australia, liberal interpretation of its
Constitution by their High Court has helped to
increase the powers of the Federal Government.
Its financial resources enabled it to expand its role
through the instrument of financial grants to the
States. Many other factors—social, poljtical and
economic—have also contributed to tte growth of
the Federal power in Australia. In West Germany
and Switzerland also, the trend has been broadly
similar. . :

Functional Trends in Union-State Relations in India

1.4.07 In India, the last 37 years of the working of
the Union-State relaticns witnessed continuous ex-
pansion of the responsibilities of the national govern-
ment. The role of the Union now extends into
areas in the State ficld. This extension has come
about as a result of the legislative and executive
action of the Union, '

1.4.08 The Union has through the exercise of its
dominant legislative power taken over functions
which normally were to be left to the States. Acts
passed by Parliament by virtue of Entries 52 and 54
of the Union List are typical examples. Under
Entry 52, Parliament has passed the Industries (De-
velopment and Regulation) Act, 1951. As a result,
the Union now controls a very large number of
industries mentioned in Schedule T to the Act. The
Constitutional effect is that to the extent of the control
taken over by the Union by virtue of this Act, the
power of the State Legislatures with respect to the
subject of ‘Industries’ under Entry 24 of the State
List, has been curtailed. This Act also brings under
Central regulation agricultural products such as tea,
coffee, etc. Similarly, Parliament has, by making
the requisite declaration of public interest under
Entry 54 of the Union List, enacted the Mines and
Minerals (Development and Regulation) Act, 1957.
The legal effect is that to the extent covered by this
Act, the legislative powers of the State Legislatures
under Entry 23 of the State List have been ousted.

(11) D-. Mc Whinny, Mecmber, Pe;manent Court of A-bi-
tration, Canada and author of many books, inter alia, on
the Canadian and West German Constitutions,

(12) Dr. McWhinny, fbid.



Parliament enacted under Entry 33 of the Concurrent
List the Essential Commodities Act, 1955 to re-
gulate trade and commerce in many essential com-
modities including certain agricultural products.
A large number of Union laws, including existing
laws, relating to matters in the concurrent field,
are in operation. These include the Civil Procedure
Code and the Criminal Procedure Code, 1973. To
the extent, the Concurrent field is occupied by a Union
law, the power of the State Legislatures to enact
a law in variance with it, becomes inoperative. Power
under Articles 200 and 201 and other special pro-
visions (some of which were inserted later) have
also enabled the Union Executive to centralise control
over State Legislation. The reservation by the
Governor of State Bills for Presidential considera-
tion with respect to matters in the Concurrent List,
also contributed to the expansion™of the power of
the Union government.

1.4.09 Centralised planiing through the Planning
Commission is a conspicuous example of how,
through an executive process, the role of the Union
has extended into areas, such as agriculture, fisheries,
soil and water conservation, minor irrigation, area
development, rural reconstruction and housing etc.
which lie within the exclusive State field. The Plan-
ning Commission was set up by a resolution of the
Union Cabinet in 1950. Primarily, the Commission
was charged with the duty to prepare plans for the
most effective and better utilisation of the country’s
resources. The Constitution envisages that fiscal
resources would be transferred to the States on the
recommendation of the Finance Commission. But,
in oractice, the role of the Finance Commission has
come to be limited to channelising of revenue trans-
fers (including a very small capital comvonent)
only. The cavital resources (including a revenue
comvonent) for planned development, are now
transferred on the recommendation of the Planning
Commission.

1.4.10 The National Development”Council, which
was set up in 1952 by a resolution of the Union
Government, is supposed to be the highest deli-
berative body in the field of Planning. It includes
the Prime Minister (as its Chairman). the Members
of the Planning Commission and the Chief Ministers
of all the States. Its function is to oversee the
working of the Plans from time to time, to consider
important questions of social-economic policy affe-
cting national development and to recommend
measures for implementing the aims and targets set
out for the National¥Plans.

1.4.11 These institutions were expected to play
an effective role as adequate forums of consultation
and co-operation between the States and the Union,
but within a centralised framework.

-

Current ¥Scenario

1.4.12 We now consider the consequences of the
dynamic interplay of various forces both at the
national and sub-national levels in India giving
rise to a set of situations, or, what may be called
the present imperatives, affecting the working re-
lationship of the Union and the States.
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Socio-Economic Changes

1.4.13 The last 37 years have seen many changes
in the socio-economic and political fields. When
the Constitution came into force in 1950, India was
just emerging from her colonial past with its sociel”
stratification, allowing very little mobility. The -
feudal system was still very much in evidence..
the rural areas, the Zamindari system and the rich
absentee land-lords held sway over precarious tenants
and share-croppers. In the urban areas, the Govern-
ment servants, professionals and the trading classes
had a clear edge over the techmicians and the arti-
sans. No doubt, during this period, the Zamindari
system has been abolished, tenancy reform has been
largely implemented and land ceiling laws have been
applied with varying degrees of success. Yet, much
more remains to b¢ done.

1.4.14 Economic development has led to the growth
of an affluent community of gentlemen farmers who
now form the rural elite and the landless labourer
continues to struggle to maintain his place at the
periphery. There has been a sea change in agricul-
ture—a subsistence economy has yielded place to
surpluses and a market economy, with almost 11
crops having a market relevance¥in the country.
Migration of agricultural labour seeking employment
in the more agriculturally advanced areas has been yet
another significant development. In the urban areas,
a new class of entrepreneurs, many of them immi-
grants, has emerged, who have by hard work and
perservence established many a successful enterprise.
Large business houses have also put highly . sophi-
sticated industries all over the country. One of the
most significant gains of the last three and half
decades of development is the emergence of a vast
common integrated market with mobility of capital,
and skilled labour. Investment opportunities are
perceived with reference to factors of production
seen on a national basis.

1.4.15 Another important feature has been the
pace of urbanisation and the sharp increase in po-
pulation in the entire hierarchical structure of urban
conglomerates starting with metropolitan cities to
small municipalities. The urge to get away from
the drudgery of village life or its caste identities,
or the quest for better job opportunities, are some
»f the factors which have contributed to exodus
tfrom villages to cities, and across inter-State boun-
daries. Apart from this, the poor immigrants are
inevitably drawn into the slums which abound in the
metropolitan cities and large towns. Deprived of
even the basic amenities, these dwellers of shanty
towns, living in the shadow of the affluent, nurture
an intense hatred of society itself. The sadism
building up within them, requires but a spark to
explode into full-scale savage rioting. The problems
related to them are no longer considered to be the
exclusive concern”of the States_and theirflocal bodies.

¥1.4.16 The metropolitan areas, with high degree
of industrialisation, have become multilingual islands
surrounded by rural-unilingual seas in almost all
the States. These have provided scope for some
unscrupulous elements to whip up antagonisms
based on language with a view to securing narrow
political"gains.



1.4.17 Tree flow of inter-State trade and com-
merce has perhaps been the most outstanding achive-
ment during this period. Massive investments in
socio-economic development under Central guidance
have also contributed very largely to the strength
of the nation, but with large regional variations.

Potitical Changes

1.4.18 The political scene has over the last three
decades undergone a major transformation along
with other aspects of national life. At the time of
Independence, the Congress Party occupied a pre-
dominant position in national life. Leaders and
many in the rank and file of this party were old freedom
fighters who had come from the legal, medical and
academic professions. They had good education,
patterned mainly on the Engilsh system and values.
The Congress Party formed the Government at
the Centre and in the States for nearly two decades
after Indepandence. In these conditions, Union-
State relations under the Constitution were essen-
tially an intra-party arrangement of the Congress.
Differences between the State Goveraments and
the Union Government were quite easily sorted cut
at the party level. Stalwarts at the Union and those
in the States acted with a sense of mutual respect
and accommodation. As the old guard of the pre-
Indep:ndence days began to vanish from the political
scane by sheer efflux of time, the composition of the
Congress Party underwent a change particularly
in the States. The new political leaders were dis-
tinctly different from their predecessors. They were
younger and not steeped in the Gandhian traditions
of the pre-Independence era. Political life was not
seen as in the days of the freedom struggle, as a
sacrifice for the nation. Rather, it became a poli-
tical career and a means of reaching for power and
pelf in varying proportions. [t was no longer the
lawyer or doctor sacrificing a lucrative practice or
the teacher throwing up his calling to join polifics.
It was the local leader commanding money, muscle
power and caste or communal loyalties who came
to the forefront of State politics. Tn a sense, this
process was inevitable with the growing vacuum at the
top and the new mores and ethos of electoral politics
which afforded no place—and gave no quarter—
to those who did not acknowledge the new rules of
the game. Starting with national parties in 1947,
a span of mere twenty years witnessed the risc
of regional parties and the split of the national parties.
The developments of 1967 came to stay.

1.4.19 The Indian Constitution contemplates elec-
tion of representatives both to Parliament and to
the State Legislature on the basis of territorial con-
stituencies. This led to replacement over the
years of ideology-oriented intellectuals by vote-
bank-based political leaders in the power structure.
Their vision and approach to national and local.
long term and short term and basic and populist
issues, varied widely. Populism became a much
more important factor for them and the new genera-
tian of politicians found it essential to combine money
and manpower with populist slogans, to capture
anA stay in power. In the absence of the idealism
of the freedom struggle. very often the success or
\failure has come to depend to a large extent on the
shifting loyalties of factions owing allegiance to an
individual and none to any ideal.

4—325/87
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1.4.20 Wherever the majority in a territorial
constituency, although with general electorate, could
be swayed by communal (or linguistic) slogans,
the behaviour pattern tender to be nearly the same
as in a territorial constituency, with separate elec-
torate, which had led to the creation of Pakistan
and had been firmly discarded by the Constituent
Assembly.

1.4.21 Elections have become today very costly with
all round allegations of corrupt practices. Controltor
influence over the State machinery secured at large
expense has to be increasingly used by politicians to
give as quid pro quo special advantage to those mo-
ueyed interests who help to meet this expense It is
inevitable that such a development should result
in retreat from politics of those who did
not conform to the realities of power play. Those
in power at the national level have been obliged
to use diverse strategies and tactics, which were not
always sound from long-term interests, in order
to maintain their hold on the State level forces.
It was not uncommon for the national level leaders
to lay down high principles for selection of candidates;
but the political machinery was in the hands of the
local bosses whose only concern was winning the
elections. This led to sel=cticn of candidates based
on. communal and caste grounds.

1.4.22 Local bodies have always played an im-
portant role in India. They were the cradie for
the ' emerging leadership in the second half of the
nineteenth and early twentieth centuries. Unfor-
tunately, over the years, these have, for all practical
purposes, ceased to be significant for power-sharing.
The safety valve which local bodies provide for
minority communities to effectively participate in
the governance of the country, was often abandoned
thoughtlessly for small immediate advantage. The
consequences have been serious in a composite
society like ours. Frustrations of the deprived
communities have often led them to give up the
Constitutional path in favour of violent agitations.

Growth in Sub-National Forces

1.4.23 In examining the various issues connected
with Union-State relations, it would be useful to
recognise that a number of problems between the
Union and the States arise in matters not directly
connected with the various provisions in the Con-
stitution. These are nevertheless important because
they have an impact on the working of constitutional
arrangements between the Union and the States.
These problems are distinguished by the fact that
they arise not so much from the actions of the Statc
Governments or the Union Government but from
various groups which operate both at the State
and the national levels.

1.4.24 Although they all start with different bases
and address themselves to different group affinities
and sensitivities, the common characteristic of many
of these groups in a plural society like ours is to
promote sub-nationalism in a manner that tends
to strengthen divisive forces and weaken the unity
and integrity of the country. Very often the sub-
nationalist sentiment which is initially based on
linguistic, religious or ethnic groupings gains strength



with a blend ot economic issues sucl as those
relating to land, water and regional backwardness.
One of the most significant developments has been
the rise of linguistic chauvinism, rcarrangement
of the boundaries of the States on linguistic basis,
imposition of the language of the majority in a
State on the minoritics and disregard of the special
provision rclating to language spoken by a section
of the population of a State (Article 347), resulting
in fissiparous tension.

1.4.25 One State Government has observed that
“with the reorganisation of the States on a linguistic
basis, these are no longer mere administrative sub-
divisons of the country with their boundaries for
the most part a historical legacy. These are now
deliberately  reorganised homelands of different
linguistic-cultural groups. Thesc groups are, in fact.
growing into distinet nationalities”. An opposite
view is that forces of modern communication and
industry are working against such incipient localised
homeland idea by promoting country-wide mobility.
inter-State migration and social intercourse of people.
The whole of India is in fact now the homeland of
every citizen of the country. That this should be
the correct approach, was emphasised by the States
Reorganisation Commission itself, which observed :

“Tt is the Union of India that is the basis of our
nationality. Tt is in that Union that our hopes
for the future are centred. The States are but the
limbs of the Union, and while we recognise that
the limbs must be healthy and strong and any
element of weakness in them should be eradicated,
it is the strength and the stability of the Union
and its capacity to develop and evolve that should
be the governing consideration™of all changes
in the country.”!

If a particular community, religious or linguistic
groun claims one region of the country as its home-
land, it generates antagonism of other communitics
or groups both within that region and clsewhere:
For, the very idea of “homeland’” within a country
implies a  pernicious  discrimination between
the so-called original inhabitants or ‘sons of the
soil’ and so-called ‘immigrants’ or ‘outsiders’ from
other States. Practice and nromotion of such un-
healthy ideas eventually lead to creation of two
or more classes of citizens all over the country, While,
at heart, thoughtful persons in all communitics
realize this danger, even they, with the motive
to gain or maintain political power,— eunhemistically
disguised as ‘political compulsions’— often find it
expedient not to beless Inud and hoarse than their
more desperate rivals in swearing by this hyper-
parochial credo.

1.4,26 Tn analysing the origins of thesc tendencies.
several causes can be identified, both legitimate and
pernicious. Among the more legitimate origins
of sub-nationalist grounings can be included a
search for identity, a need for security and the demands
for a fair share in the national cake in terms of
education. employmsnt and industrial opportunities.

1.4.27 Among the more nernicious of these moti-
vations can be recognised the role of vested interests

(13). St2-es Rad qinisation Commission (1955); Para R76,
page 236 of report.
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in converting legitimate aspirations into strident
discord and dissent by clever manipulation ard
encouragement of psychological alieration. The use
of the sub-nationalist plank for building of group
leadership which commands attention at the nationg
level, is another strong motivation which is sometir.
responsible for throwing up the more vociferow.
leaders. Tt is from these origins that the niore
extreme forms of dissent and rcvolt against the
existing order emerge in the form of extremist and
terriorist actons.

1.4.28 While poorer States have been pressing
the Union Government earlier to ensure for them a
greater share of the national cake, richer States
have started asking for more powers for themselves
recently so as to be able to protect their share. The
conflict between centripetal and centrifugal forces,
that this tends to accentuate, deserves greater atten-
tion than it has been given so far. It is thought-
provoking that the Government of one borderland
State, which has higher per capita income and growth
rate than heart-land States has complained about
the latter's Hindu-Hindi-Hind based domination
and that of another borderland State over a thou-
sand miles away with nearly the same income and
growth record, has also expressed similar sentiments.
Only purposive promotion of a general political
will to understand one another’s compulsions and
give priority to mutual accommodation, as against
hard bargaining, can help resolve this conflict.

Political Parties

1.4.29 India had the immense advantage of out-
standing leaders who had been in the forefront of
the struggle for independence stepping into politi~ '
office and the Constituent Assembly to guide 1,
destinies of the nation. They were imbued with
spirit of sacrifice and scrvice. The Congress Party
had evolved, over the years a policy of rapid economic
development which these leaders put into acticn
soon after coming into the Government. It has
held for a long time the reins of power both at the
Union and in the States. This lent a great measure
of stability to the nation. At the same time the
fact that a strong single monolithic party continued
to hold power both in the Union as well as the States
for a long time had unexpected adverse effect on
the healthy growth of Union-State relatiors. There
was very strong leadership at the apex in the Congress
Party and Union-State issues, as already noted.
came to be resolved through party channels. Need
for institutions which would have cnabled effective
Union-State dialogue and meaningful discussion
in a spirit of compromise and cooperative part-
nership to arrive at solutions based on consensus,
was not felt. TLack of internal democracy within
the parties also contributed. in no small ‘measure,
to this development.

1.4.30 Another development has been the frag-
mentation of the Congress Party, itself, and the
emergence of new political parties earlier at the
national, and later at the regional levels. TIn the-
last fifteen years or so, regional parties and coali-
tions have formed governments in a number of States.
With the substratum of political activists being
thrown up by the same society with its changing



values, these new parties and splinter groups did
not show much differences in their basic characteris-
tics. When some of these parties camec to power
in the States, their attitudes, also, to power and
[0 the problems of the people, were not signi-
Acantly different from those who had held sway
earlier, A large number of splinter groups with
shifting loyalties and narrow intercsts have been
thrown up rather than large-sized political parties
with healthy traditions and broad outlook which
could shoulder heavy responsibility if occasion
arose. This has tended to encourage irresponsible
political behaviour.

1.4.31 Effcctive functioning of a democracy re-
quires an adherence to basic political morality.
A sad commentary is the spectacle of members
of the legislatures changing their allegiance from
one party to another for personal or factional gains.
The result has been an undermining of confidence
in all institutions barring the few having consti-
tutional sanction. How far the recently enacted
anti-defection law can effectively check this evil,
only time will tell,

1.4.32 The above survey of the developments
of the past thirtyseven years brings out clearly two
diametrically opposed trends. On the one hand,
a number of fuctors, primarily centripetal economic
forces, have strengthiened the impulses of centrali-
sation, modernisation, growth and  development,
On the other, very strong centrifugal forces have
peen unleashed in the country on account of break-up
of the oid poiitical order, split of national partics,
¢ver-increasing exploitation of populist slogans and
caste, language, money and muscle power in elections.
Corruption in many walks of life, emergence of
linguistic chauvinism and fissiparous tendencies—all
these point to increasingly rough weather ahead for
our ship of State.

5. MAJOR ISSUES IN UNION AND STATE
RELATIONS

1,501 A study of the memoranda submitted by
the various State Governments, political partics
and the evidence given by many eminent persons
and the replies received in response to the question-
paire circulated by us, shows a wide divergence
of views. Many arc of the opinion that the basic
structure of the Constitution is sound and should not
be tampered with. On the other side, there are
some who arc of the view that it requires drastic
;Lteration so as to bring it in accord with their own
perception of an ideal federal system.

1.5.02 The Counstitution is what we make of it,
so runs the argument of those who lay emphasis
on the divergence between theory and practice.
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They point out that the actions of the Union have
led to 4 very large degree of over-centralisation in
all aspects, reducing the States to mere adminis-
trative agencies of the Union. Such over-centra-
lisation in legislative, administrative and financial
spheres, it is contended, has been effected by the
Union to the detriment of the States.

1.5.03 They allege that the Union has occupied
most of the concurrent field leaving Iftife for the
States, and by indiscriminately making declarations
of public interest or national importance, taken
over excessive area of the linked entries in the State
field at the expense of the State legislative power.
They point out that legislation in these fields is
“more often than not, undertaken with no or in-
adequate prior consultation with the States. The
pet effect of many recent amendments of  the
Constitution and judgements of the Supreme Court
has been to give more power to the Union than
was contemplated by the Constituent Assembly”.
They question the wisdom of a legislation that sceks
to _secure dull uniformity in all matters, instead
of laying down the main parameters and leaving
the States free to legislate in regard to other matters
in the light of local conditions.

1,5.04 The institution of Governor was conceived
of as an effective link between the two levels of
Government. 1t was expected to encourage nation-
building forces, made for unity and integrity and
ensure the conduct of the affairs of government
in the State in accordance with the Constitution.
It is alleged that this instrument has been madc
use of to destabilise the State Governments run
by parties different from that in power in the Union,
to facilitate imposition of the President’s rule and
reserve for President’s consideration many State
Bills to thwart the States’ legislative process.

1.5.05 It is complained that the resources of the
States have not grown at a rate commensurale with
the growth in their responsibilities. The gulf between
available resources and responsibilities is steadily
widening. On this ground it is demanded that
more resources be included in the shareable pool,
if necessary, by amending the Constitution.

1.5.06 Another issue raised is that the emcrgence
of planned development has concentrated all power
in the hands of the Union, with the Planning Com-
mission acting as a limb of the Union Government.
It is emphasised that even in matters which lie within
the exclusive competence of the States, through
a variety of means, particularly the mechanism of
Centrally Sponsored Schemes, deep in-roads have
been made by the Union. On these premises it is



demanded that the Planning Commission be res-
tructured to limit the scope of the Union’s inter-
ference in the area reserved for the States.

1.507 The system of controls, licences and permits,
which had its origin during the Second World War,
has proliferated greatly to subserve the requirements
of a planned regime. This, it is argued, has led to
vast expansion in thepowers of the Union Govern-
ment at the expense of the State Governments and
local bodies. The consequent unhealthy centrali-
sation, giving undue power to a small coterie, it is
urged, needs to be reversed.

1,508 It is also pointed out that institutions or
forums specially envisaged in the Constitution for
sorting out problems arising in the working of inter-
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governmental relations (e.g. a permanent Inter-
State Council with a comprehensive charter as con-
templated in Article 263) have not been created
at all. Tt is urged that in matters of dispute betwee-
the Union Government and a State Government,
the former should not be both the disputant and she”
Judge but should get the case examined by an in-
dependent assessor before taking a decision.

1.5.09 The basic thrust of these and other criti-
cisms is that while the Union-State relations were
intended to be worked on the basis of co-operative
federalism and consensus in all areas of common
interest, they have not been so worked and the
forums envisaged by the Constitution for that purpose,
have not been established.
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CHAPTER [
LEGISLATIVE RELATIONS

1. INTRODUCTION

2.1.01 The Union Powers Committee, in their
report on July 5, 1947 to the President of the Consti-
tuent Assembly, declared that the “soundest frame-
work for our Constitution is a Federation, with a
strong Centre”.l At the same time, they ruled out
the idea of framing a Constitution on the basis of
a Unitary Stat: as “it would be a retrograde step,
both politically and administratively”.! We have
discussed earlier in Chapter Ton “Perspective”,
why the Constituent Assembly opted for a “strong
Centre” and at the same time, decided to decentralise
and distribute powers between the Union and the
States on the federal principle. It is not necessary
to recapitulate all that we have said there. Suffice
it to say, that a strong Centre was considered neces-
sary, mnot only to protect the independence and
preserve the integrity and unity of the country but
also to coordinate policy and action between the
Union and the States on basic issues of national
concern.

2.1.02 In devising the scheme of distribution of
powers between the Union and the States, the
Constitutent Assembly did not adopt a doctrinaire
approach based on theout-moded concept of classi-
cal federalism. They moulded the federal idea
to suit the peculiar needs, traditions and aspira-
tions of the Indian people. They had learnt from
the experience of the working of the older federations
»as to  what institutional improvements would be
Necessary to ensure the vitality of the system and its
adaptability to the changing needs of a dynamic
society. It did not escape their notice that even in
the United States which was the home of ‘classical®
federation, the trend was towards centralisation and
the functional reality did not square with the consti-
tutional theory. Due to dynamic interplay of various
factors, the American system was undergoing consi-
derable  changes and adjustments. [nter-govein-
mental dependence was increasing. Emphasis was
shifting from co-ordination to co-operation. New
areas of national concern were emerging. National
policies were extending into new fields which were
the traditional preserve of the States and their local
subdivisions.

2.1.03 The framers of the Indian Constitution were
also alive to the fact that under the Canadian Cons-
titution—which they studied as a model—the inter-
govertmental arratigements were evolving into a
de facto system of cooperative endeavour of shared
responsibilities, transcending the formally .demarca-
ted frontiers.

2.1.04 These functional realities, centralising trends
and changing concept of federalism find reflection

(1) Rao, 1; Shiva : “Framing of India’s Constitution’,

Vol. I, p. 777.
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in the scheme of distribution of powers adopted
im our Constitution. This scheme seeks to recon-
cile the imperatives for a strong Centre with the
need for State autonomy. It distributes powers, yet
does not effect a rigid compartmentalisation, Func-
tionally, it is an inter-dependent arrangement. Its
elastic frontiers stretch as far as inter-governmental
cooperation and comity can take them in pursuit of
their common goal—the Welfare of the People. It
is flexible enough to keep pace with the movement of
a complex, heterogeneous society through time.

2.1.05 These are the main considerations which
weighed with the framers of the Constitution in assig-
ning to the Union a pre-eminent role in all spheres
of Union-State arrangements. They have not lost
their relevance uuder the present-day world condi-
tions. Any apprach to an examination of the
Union-Stat: arraneggments must, th:refore, be in-
formed by these primary considerations.

2. DISTRIBUTION OF LEGISLATIVE POWERS

2.2.01 The distribution of legislative powers
between the Union and the States is the most important
characteristic of a federal constitution. This dis-
tribution can be achieved by a single, two-fold or
three-fold enumeration of Governmental powers.
The Constitution of the United States of America
specifically enmumerates the powers of the Federa-
tion and leaves the unesumerated residue, except
those prohibited by the Constitution, to the States.
The Australian Constitution, while enumerating
the powers of the Commonwealth, leaves the residue
to the States. Though in it there is no separate list
eumerating concurrent powers, by implication
some of the enumerated powers of the Common-
wealthe are concurrent. The Constitution of Canada
distributes the powers between the Dominion and
the Provinces by making a three-fold enumeration.
Section 91 of its Constitution Act enumerates Classes
of Subjects which are within the exclusive competenice
of the Parliament of Cansda. Section 92 contains
a list of Classes of Subjects which are within the
exclusive competennce of the Provifices. Section 95
demarcates a narrow area for concurrent legislative
jurisdiction of the Union and the Provinces, Section
91 gives genera) “residuray” power to the Dominion
Parliament to make laws for peace,order and good
Government of Carada, in relation to all matters,
not coming within the Classes .of Subjects assigned
to the Legislatures of the Provinces.

2.2.02 The Government of India Act, 1935, made
a comprehensive enumeraticn of subjects of legis-
lative powers and divided them into three Lists—
Federal, Provincial and Concurrcnt. Jt conferred
the residuary powers on the Governer-General who
could, in the exercise of his discretion, place any
subject not found in the three Lists, in any of these

Lists,



3. OUTLINE OF THE CONSTITUTIONAL
SCHEME

2.3.01 The Constitution of India also adopts a
three-fold distribution of the subjects of legislative
power by placing them in any one of the three Lists,
namely, I (Union List), II (State List) and III (Con-
current List).

2.3.02 Chapter I in Part XI of the Constitution
contains the provisions which govern Union-State
relations in the legislative sphere. It comprises
cleven Articles, 245 to 255. Out of these, the provi-
sions in Articles 245, 246, 248 and 254 (read with the
Seventh Schedule) constitute the core of the scheme
of distribution of powers.

2.3.03 Clause (1) of Article 245 definss the extent
of territorial jurisdiction of Parliament and State
Lagislatures. It confers power on Parliament to
legislate for the whole or part of India and on State
Lsgislatures to legislate for the whole or part of a
State. The legislative power so conferred by Article
245 is distributed by Article 246 between the Union
aund the States with reference to the subjects enu-
merated in the three lists of Schedule VIL. ~ Clause ()
of Acticle 245 is expressly “subject to the provisions
of thia Constitution”. It follows that the legislative
powers derived both by Parliament and the State
Legislatures from Acticle 246, are also subject to
the limitations imposed by the other provisions of
the Constitution.

23.04 Article 246 confers cxclusive legistative
power on Parliament with respect to matters in
List I Likewise, the Legislature of a State has
been invested with cxclusive power to make laws
with respect to matters in List II. Parliament and
State Legislatures have concurrent nowers with
respect to matters enumerated in List ITI.

2.3.05 The powers assigned to the State Legisla-
tures under Article 246 is expressly subject to the
Supremacy of Parliament in case of irrec ncilable
overlap between the Lists. A facet of we same
principle, applicable in the Concurrent sphere, is
embodied in Article 254(1).

2.3.06 Article 248 read with Entry 97 of List I
gives exclusive power to Parliament to make any
law with respect to any matter not enumerated in
the Concurcrent List or the State List.

2.3.07 The provisions of Articles 249 to 253 are
in the naturc of exceptions to the normal rule that
in respect of a matter coming in its pith and subs-
tance within the State Lis the State Legislatures
have exclusive power to make law.

2.3.08 Article 249 cnables Parliament to legislate
with respect to 2 matter in the State List, if the Rajya
Sabhas by a two-thirds majority passes a resolution

(2) 249(2). A resolution nassed underclause (1) shaldremain
in force for such period not exceeding one year as may be spe-
cified therein: yDespe
Provided that, if and so often as aresolution a oprovin,
the Continuance in force of any such resolution is passed in
the manner Providad in glause (1), such resolution shall con-
tinue in force for a further period of one year from the date
on which under this clause it would otherwise have ceased
10 be In force,
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that it will be expedient in the national interest to
do so.  The life of such a legislation cannot exceet
onc and a half years. .

2.3.09 Parliament may also legislate with respect
to any matter in the State List if 2 Proclamation of
Emergency is in operatioq (Article 250).

2.3.10 Parliament may also legislate for two or
more States by consent with respect to a matter in
the State List. Any other State can also adopt such
a Legislation (Article 252).

2.3.11 Parliament can also legislate in the State
field to the extent necessary for giving effect to an
international agreement (Article 253).

2.3.12 Apart from the provisions contained in
Chapter I of Part XI, there are Articles 352, 353,
358 and 359 (read with Article 250) and Article 360
which govern legislative relations between the
Union and the States during an Emergency. The
inter-linked  Articles 356 and 357 govern Union-
State relations during the President’s Rule. The
reservation of State Bills under Article 200 and the
exercise of its powers by the Union Executive with
respect to such Bills under Article 201 have a direct
impact on Union-State relations in the legislative
sphere. Several Articles, such as Article 3, 4, 31A,
31C, 285, 286, 288, 289, 293 and 304(b) have also
a bearing on these relations.-

4. CRITICISM AND ITS CLASSIFICATION

2.401 There is total unanimity among all cross-
sections of public opinion in regard to the need for
a strong Union to enable it to maintain and protec*-
the unity and integrity of the country. The centra
theme of the criticism levelled against the working’
of Union-State legislative relations is ‘*‘over-centra-
lisation”. The criticism may be classified into four
broad categories.

2.4.02 Category [—Most State  Governments,
political parties and eminent persons, who have
communicated their views to us, believe that there is
nothing fundamentally wrong with the scheme of
the Constitution in securing a constitutionally
‘strong Centre’ having adequate powers both in
extent and nature. They accept thatonly a strong
Centre can effectively preserve the unity anc.! inte-
gritv of the nation. They agree that in time of
‘emergency’ (as defined in Article 352), the Union
should be able to exercise full powers with respect
to all matters in the three Lists of the Seventh
Schedule. But, they also emphasise thatin normal
times, the division of powers between the Union
and States, which really represents the basic ‘federal
characteristic’ of our Constitution, should not only
be scrupulously observed but also amplified by
further decentralisation to the Units. They com-
plain that, in practice, this has not happened.

(3) Inaddition to Article 246_read with Schedule VII, there

are many other orovisions which confer independent powers

of legislation, e.8., Articles 35, 97, 98(2), 105(3), 241(1), 262,

275, 312A on Pa-liament; Articles 186, 187(2), 189(3), 194(3),
210(2), 229(2). 283(2) and 345 onthe State Legislatures, for spe-
ciflc oucpases. Article 390A gives concurrent  pdwer to the Union
and State Legislatures to deprive a person of his property by

authority oft aw,




They contend that undue centralisation has occurred
or been brought about in the working of the Union-
State arrangements by making indiscriminate de-
clarations of public interest or of natiomal impor-
tance under certain Entries in the Unjon List which
control certain inter-linked Entries in the State
List or the Concurrent List. They have a grievance
that the Union has in several matters enumerated in
‘the Concurrent List, occupied the field of legislation
in its entirety. Further, the Union has sought to
dictate its policy to the State Legislatures with
regard to such matters by improper useof its power
under Article 201 with respect to Bills passed by the
State Legislatures. They suggest that before Par-
liament undertakes legislation with regard to a Con-
current ymatter the State Governments must be con-
sulted.

2.4.03 Category lI—Four State Governments and
their supporting political parties and a few others
have severely criticised both the structural and
functional aspects of the Union-State Legislative
Relations. They contend that the Constitution is
much too tilted in favour of the Union and this
imbalance needs rectification by restructuring these
relations. They ask for exclusion of those clauses
and words from Articles 246 and 254 which give
predominance to the legislative power of the Union
over that of the State Legislatures. In common
with the first category, they complain that further
over-cetitralisation and distortion of the constitu-
tional scheme has been brought about by working
it in a manner contrary to the letter and spirit of
the Constitution. They suggest drastic structural
changes such as abolition or substantial reduction
of the Concurrent List and transfer of all or most
subjects therein to the State List. They further
suggest reformulation of Article 248 so as to vest
the residuary powers in the State Legislatures.

" They have also asked for deletion or substantial
modification of Articles 31A, 31C, 154(2), 249, 252,
253, 254, etc.  Two in this category have further

suggested reformulation or transfer of several
Entries in List Ito List [[or List IIL
2.4.04 Category lIJ—Proceeding onthe premise

that “India is a federal and republican geographical
entity of different Janguages, religicns and cyl-
tures”’, one Regional party has submitted to us a
resolution by its ‘“Whole House” which urges
inter alia that to “‘safeguard the fundamental rights
of the religious and linguistic minorities, to fulfill
the demands of democratic traditions and to pave
the way for economic progress, it has become im-
perative that the Indian Constitutional infra-
structure should be given a real federal shape by
redefining the Central and State relationships on
the aforesaid principles and objectives”. It men-
tioned that an earlier draft of this resolution by its
“Working Committee” had no doubt demanded
that the interference of the Union should be restricted
to Defence, Foreign Relations, Currency and General
Communications only and all other governmental
powers (including residuary powers) should be
assigned to  the States. Further, that the States
would contribute for the expenditure of the Union
in respect of the above subjects. But its “Whole
House” had substantially amended that in the final
resolution which was passed and was aunthenticated
by its then President.
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Be that as it may, it has at the same time, pro-
posed mot only redistributicn of subjects on a three-
fold basis, ‘“among the Union List, the Concurrent
List and the State List”, but also that “‘the executive
power in respect ‘of matters included in the Con-
current List, irrespective of the fact as to whether
legislaticn is by the Centre or by the State should
vest with the States”. It has propounded that “the
Union taxes/duties should be demarcated from the
States’ domain of taxation”. Further, it has
suggested that the Finance Commission should
be reactivated to discharge its Constitutional duties.

The State Government, where this Regional party
was in power, has suggested shifting of several
Entries from the Union List to the State List and a
few to the Concurrent List. It has sought a drastic
reduction of the Concurrent List. But, it has not
suggested deletion or abolition of the Concurrent
List or any major change with respect to the heads
of taxation enumerated in the Union List.

2.4.05 Category IV—Critics in this category have
chosen a middle course. They want only a few
structural changes, and, in common with those in
categories I and II, substantial changes in the func-
tional aspects of Union-State legislative relations,
They suggest reformulation of Article 248 so asto
vest the residuary power in the State Legislatures.
Two State Governments, including ofe in category
III, would have this power placed in the Concurrent
List. Another has asked for reformulation of
Article 3 also.

2.4.06 We have, therefore, examined the scope of
the Constitutional provisions, the manner in which
they have been worked during the last thirty-seven
years, the validity of the criticism levelled and the
need for remedial measures. The remaining part
of this Chapter has been divided into four Parts
for convenient examination of the various issues.
Part I deals with Auticles 245, 246, 248 and 254(1).¢
In Part II, we have considered the structure and
the use of the entries in the three Lists of the Seventh
Schedule. Part IIl deals with issues relating to
Articles 247, 249 and 2526 In Part IV, we have
covered all the miscellaneous provisions not com-
prised in Chapter I of Part IX of the Constitution,
but which are strewn at other places in the Consti-
tution and have not been dealt with at length in
any other Chapter of this Report. These are Articles
3, 4, 3I1A, 31C, 154(2)(b), 258, 169, 269, 285, 286,
288, 289, 293, 304(b), 368 and 370.7

5. PART I—ARTICLES 245, 246, 248 & 254
Articles 245 & 246

2.5.01 Parliament may make laws for the whole or
any part of the territory of India, and the Legisla-
ture of a State may make laws for the whole or any
part of the State (Article 245).

¢ —

(4) Paras 2.5.01, to 2,6.18
(5) Paras 2.7.01 to 2.23.02
(6) Paras 2.24.01 to 2,25.05
7) Paras 2.26.01 to 2.38,08



2.5.02 Article 246 read with Schedule  VII of the
Constitution, provides for distribution of legislative
powers. Tt reads :

“(1) Notwithstanding aunything in clauses (2)
and (3), Parliament has exclusive power to  1make
laws with respect to any of the matters chumerated
in List I in the Seventh Schedule (in this Constitu-
tion referred to as the ““Union List™).

(2) Notwithstanding  anything in clause (3).
Parliament, and, subject to clause (1), the Legis-
lature of any State also, have power to make laws
with respect to any of the matters entumerated in
List LIl in the Seventh Schedule (in this Consti-
tution referred to as the “Concurrent List™).

(3) Subject te clauses (1) and (2), the Legisla-
ture of any State has exclusive power t¢ make laws
for such State or any part therecf with respect
to any of the matters enumerated in List Il in the
Seventh Schedule (in this Constitution referred
to as the “‘State List”).

(4) Parliament has power to make laws with
respect to any mutter tor any part of the territory
of India not included in a State notwirhstanding

that such matter is 4 matter enfumerated in the
State List”.
Non-Obstante Clause : Rule of Union

Supremacy

2.5.03 The non-obstante clause in the beginning
of clauses (1) and (2) and the words “‘subject to
clause (1)’ in clause (2) and the woras “‘subject to
clauses (1) and (2)” in clause (3) of Article 246 are
based on the principle of Union Supremacy. It
implies that where therc is an irreconcilable conflict
or overlapping as between Entries in the three
Lists, the legislative power conferred on Parliament
under clauses (1) and (2) shall predominate over
that of the State Legislatures.

Rule

2.5.04 The subjects of legislation enumerated in
these Lists have been made, as far as possible,
mutually exclusive. Nonetheless, it has been ob-
served that “it would be a supreme draftsman who
could so draw these Lists that no charge of over-
lapping could be brought against them.® Despite
an attempt to make the Legislative Lists mutually
exclusive, some o verlapping may remain due to limita-
tions of drafting,

Rationale of the

Application of the Rule : Test of Pith and Substance

2.5.05 Moreover, no unfailing formulae for
identifying matters of exclusive ‘mational’ or ‘local’
colicern or of ‘comcurrent’ interest is available.
These concepts are neither ubsolute nor constant.
While in some matters overlap between the Lists
is inevitable, in cortain othors it is part of a deliberate
design to ebsure the adaptability of the system to
changing times and circumstances. If it is not
possible to eliminate such overlapping absolutely,
how is the resultant conflict resolved? The
non-obstanie cluuse in Article 246 supplies the

‘38) Wheirs K. C. : bederarl  Govejument  Lorth
edition) page 76
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answer. However, this non-obstante clause “ought
to be regarded as a last resource, 4 witness to the
imperfections of human expression and the fallibility
of legal draftsmanship.”® Therefore, when a question
of an apparent conflict between mutually exclusive
Lists, e.g., List [ and List II, arises, the first attemp.
should be to reconcile them. This is done by apply.
ing the test of ‘pith and substance’. The impugne
legislation is examined as a whole to ascertain ix
true nature and character for the purpose of deter-
mining whether it falls in List ! or List IT. I by this
test it is found that in pith and substance it falls
under one of these Lists, but in regard to incidental
or ancillary matters it encioaches on an Entry in
the other List, the conflict would stand resolved
in favour of the former List. If the overlapping
or conflict between the two Lists cannot be fairly
reconciled in this manner, the power of the State
Legislature with respect to the overlapping field
in List I, must give way to List [. In short, when
a matter, in substance, falls within the Union List,
Parliament has exclusive legislative power with
respect to it. notwithstanding that it may be covered
also by either or both the other two Lists.

Rule of Repugnancy

2.5.06 Another facet of the rule ot Legislative
Supremacy of the Union is contained in Article 254
which provides :

“(1) If any provision of a law made by the
Legislature of a State is repugnant to any provision
of a law made by Parliament which Parliament
15 competent to enact, or to any provision of
an cxisting law with respect to one of the matters
gnumerated in the Concurrent List., then, subject
to the provisions of clause (2), the law made by
Parliament, whether passed before or after the
law made by the Legislature of such State, or,
as the case may be, the existing law, shall prevail
and the law made by the Legislature of the State
shall, to the extent of the repugnancy, be void.

(2) Where a law made by the Legislature of a
State with respect to ong of the matters ehumerat-
ed in the Concurrent List contains any provision
repugnant to the provisions of an earlier law made
by Parliament or an existing law with respect to
that matter, then the law so made by the Legis-
lature of such State shall, if it has been reserved
for the consideration of the President and has
received his assent, prevail in that State :

Provided that nothing in this clause shall pre-
vent Parliament from enacting at any time any
law with respect to the same matter including a
law adding to, amending, varying or repealing
the law so made by the Legislature/ of the State.”

2.5.07 In the context of this Article, the expression
“existing law” would mean a pre-Constituticn law
in force, relating to a matter in the Concurrent List,
vide Article 366(10).

2.5.08 From the provisions quoted above, it is
clear that the substance of the rule of repugnancy
contaimed in clause (1) of Article 254 is that with

(v) Inre C. P, & Berai Seles 1 Motor Spiritand Lubricams
Taxation Act, 1938, AIR 1925 F(C I, Page 8.



respect to a matter in the Concurrent List, a valid
Union Law or an existing law prevails over a
repughant State law which is otherwise valid, to
the extent of repugnancy. Clause (2) is an excep-
tion to clause (1). It relaxes the rigidity of the
rule of repugnancy contained in clause (1), in
s much as it lays down that if a law passed by State

gislature in respectof a matter in the Concurrent

ist, receives President’s assent, then such a law
would prevail notwithstanding its being inconsistent
with the law passed by Parliament or an existing law
on the subject. However, this exception is not
absolute. The proviso clarifies that such a law which
had received the President’s assent can be amended,
varied or repealed by Parliament, either directly
or by passing a law inconsistent with it.

2.5.09 Although the non-obstante clause of Article
246, and clause (1) of Article 254 are facets of the
rule of ‘Union Supremacy’, there is a difference in
the nature, extent and effect of their operation.
While the non-obstunte clause of Article 246 is
attracted when there is an irreconcilable conflict
between the mutually exclusive Legislative Lists,
Article 254(1) applies only where there is repugnancy
between a Union law and a State law, both occupy-
ing the same field with respect to a matter in the
concurrent List. [t has no application where the
State law in its pith and substance falls within
an Entry in the State List, its incidental trespass
onan Entry in the Concurrent List notwithstanding.
Further, a challenge on the ground of non-obstante
clause of Article 246 is more fundamental than the
one on the plea of repugnancy under Article 254(1),
as the formar goes to the root of the jurisdiction of
the legislature concerned. Article 254(1) does not
reston the principle of ultra vires, but of repugnancy
which renders the State law ‘void’ i.c., ‘inoperative’

-or mute only to the extent of repugnancy.

Pre-requisites for application of the rule of

Repugnancy

2.5.10 ‘Repugnancy’ under Article 254(1) arises
where

(i) there is in fact, such a direct conflict between
the provisions of a Union law oran existing law
and a Statelaw, occupying the same field with
respect to the same matter in List III, that
the two provisions cannot stand together
and it is not possible to obey the one without
disobeying the other;

OR

(ii) the Union law was clearly intended to be a
complete and exhaustive code, replacing the
State law with respect to a particular matter
in the Concurrent List.

If all the' gonditiorls of either proposition arc
not fully satisfied, the rule of repughancy contained
in Article 254(1) will not be attracted.

Criticism : Issues&raised regarding Articles 246
54

2.5.11 As‘ 1‘1oriced _:lex-udy. most - State Govern-
ments, 'pnlmca] parties and eminent persons find no
fault with the structural aspects of Articles 246 and
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254. Only two State Governments have asked for
reformulation of Article 246 so as 1o exclude from it

‘words and clauses which give supremacy to the

Union legislative power over that of the States.
Oneof them has suggested that Article 246 be subs-
tituted by a new Article which will read as follows :

*“246. Subject-matter of laws made by Parlia-
ment and by the Legislatures of States—(l) Par-
liament has exclusive power to make laws with
respect to any of the matters enumerated in List I
in the Seventh Schedule (in this Constitution
referred to as the “Union List™).

(2) Parliament and subject to clausc (1), the
Legislature of any State also have power to make
laws with respect to any of the matiters enumerated
in List III in the Seventh Schedule (in this Consti-
tution referred to as the “Concurrent List™).

Provided that no such law shall be made by
Parliament except with the concurrence of the
State Legislature.

(3) The Legislature of any States has exclusive
power to make laws foi such State or any part
thercof with respect to any of the matters enu-
merated in List II in the Seventh Schedule (in
this Constitution referred to as the *“State List”).

(4) Parliament has power to make laws with
respect to any matter for any part of the territory
of India not included in a State notwithstanding
that such matter is a matter enumerated in the
*“‘State List”,

2,5.12 This State Government has further sugges-
ted that the Proviso to Article 254 should be revised
s0 as to read as under :

“Provided that Parliament shall have no power
o enact at any time any law with respect to the
same matter including a law adding to, amend-
ing, varying or repealing the law so made by
Legislature of the State.”

It is claimed that such a reformulation of Article
246 would ‘“‘preserve the prerogative of both the
Parliament and the States in their respective legis-
lative fields”. The suggestion is designed to secure :
(i) that in case of an irreconcilable conflict or over-
lapping between the three Legislative Lists, the
power of Parliament does not prevail over that of the
State Legislatures : and (ii) that Parliament has no
power to legislate with respect to matters in the Con-
current List except with the concurrence of the State
Legislatures.

2.5.13 The suggestions dealt with in the preceding
paragraphs are based on the proposition that no
law should be enacted by Parliament in respect of a
matter falling within the Concurrent List except
with the concurrence of the State Legislature. If
no such concurrence is obtained then the law made
by Parliament in respect of a Concurrent subject
will not be applicable to that State. Another State
Governiment has suggested : ““The States’ legislative
competence with regard (o the Concurreat  List
may be reinforced by providing, by a Constitutional
amendment, that whenever the Union proposes



to legislate on a concurrent matter, it shall be

obligatory for it to consult seriously, and not in
a mere perfunctory manner, the States and to
secure the approval of the majority of them to

the proposal. If the majority of the States dis-
approve of the proposal, the Union will need to
recast it taking into account the States’ views so
as to secure approval of a majority of States for ii,
Otherwisc the proposa! shall be dropped.” Accord-
ing to it, a possible alternative approach to safe-
guarding the competence of the States with regard
to the Concurrent List may be that, though prios
genuine consultation is made obligatory, approval
of the proposed legislation by a majority of the
States is not insisted upon. Instead, States which
do not approve of it are excluded from the purview
of this legislation. The State Government itself
asserts that this approach is inappropriate.

2.5.14 Three other State Governments have asked
tor modification or deletion of Article 254, although
the modifications suggested vary in nature and
extent. One of them has suggested abolition of or
amendment to Article 254 so that “no State could
be deprived of any legislative powers which belong
to it without its prior concurrence.”

2.5.15 One State Government has suggested modi-
fication of clause (2) of Article 254 as follows -

‘““(a) In the proviso, after the word ‘provided” the
word, ‘further’ may be inserted.

(b) After the clause and beforc the proviso as
amended in sub-clause (a), the following
proviso may be inserted, namely—

“Provided that if the approval of the President is
not received within a period of one year froni
the date of its receipt the law shall be deemed
to have been approved by the President.”

In Chapter V we have cxamined the causes of
delay in processing State Bills reserved for Presi-
dent’s consideration. We have found that one of
the important factors which contribute to such
delays is the abnormaily heavy inflow of reserved
Bills into the Union Secretariat.1®

2.5.16 The demand of some of the State Govern-
ments and their supporting political parties seeking
radical changes in the scheme of legislative relations,
in general, and Articles 246 and 254, in particular,
rests on the broad premise that this is necessary
to bring about a ‘true’ federation.

Supremacy Rule is the Key-stone of Federal Power

2.5.17 An_appraisal of this criticism can appro-
priately begin by addressing ourselves to the ques-
tion, whether the two-fold principle of Union
Supremacy in Articles 246 a:d 254 is an anti-federal
feature of our Constitution. The Constitution of
the United States of America which has been consi-
dered the most ‘federal’ and unquestionably the
pioneer in experimenting with federalism—inter alia
provides that the laws of the United States made in
pursuance of the Constitution shall be the supreme

(10) Chapter V on ‘“Reservation of Bills by Govecnors
for President’s consideration’’: Para 514.02
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law of the land; and anything in the Constitution
or laws of any State to the contraiy notwithstanding.
This provision, known as Supremacy Clause has
been interpreted by their Supreme Court to mean
that *‘State action incompatible with any legitimate
exercise of federal power, loses all validity e
though taken within a sphere in which the Sta
might otherwise act”.1! Becausc of the Suprema
clause, Federal and State powers do not stand ¢
equal elevation. This clause has been called *‘the
very key-stone of the arch of federal power”12,

Analogous Principle recognised in Canada

2.5.18 In Canada, judicial decisions have held
(1) that if there is an irreconcilable overlapping or
conflict as between the heads of Dominion and
Provincial power cnumerated in Sections 91 and
92, respectively, the latter shall yield to the former
and (ii) that a Dominion legislation which strictly
relates to a head of its power enumerated in Section
91 is of paramount authority, notwithstanding the
fact that it trenches upon a head specified in Sec-
tion 92,

Position in Australia not different—Section 109 of
Australian  Constitution

2.5.19 The Commonwealth Parliament of Australia
has . exclusive powers in certain matters (Sections
52,90, 111, 114 and 115). Out of the 39
heads of power enumerated in Section 51 some are
within the exclusive competence of Commonwealth
Parliament but others are, by implication, con-
current. Section 109 provides : “When a law of a
State is inconsistent with a law of the Common-
wealth, the latter shall prevail, and the former shall,
to the extent of the inconsistency, be invalid”.

2.5.20 The West German Constitution gives supre--
macy to Federal legislation in case of conflict with
State legislation.

Rule is kingpin of the System

2.5.21 In every Constitutional system having
two levels of government with demarcated juris-
diction, contents respecting power are inevitable,
A law passed by a State Legisiature on a matter
assigned to it under the Constitution, though other-
wise valid, may impinge upon the competence of
the Union or vice-versa. Simultaneous operation
side-by-side of two inconsistent laws, each of equal
validity, will be an absurdity, The rule of Federal
Supremacy is a techinque to avoid such absurdity,
resolve conflicts and ensure harmony between the
Union and State laws. This principle, therefore,
is indispensable for the successful functioning of
any federal or quasi-federal Constitution. It is
indeed the kingpin of the federal system. “Draw
it out, the entire system falls to pieces”13,

2.5.22 1f the principles of Union Supremacy are
excluded from Articles 246 and 254, it is not diffi-
cult to imagine its deleterious results. There wili

(11) Licence Cases, 5, HOW, 504, 538

(12) Schwartz, Bernard: ** Text Beck of US Constitutic nal
Law’’, 2nd Edn, Page 48.

(13) Schwartz, Bernard: *‘Textbook of Constitutional Law*’,
2nd Edition, Page 51,



be every possibility of our two-tier political system
being stultified by internecine strife, legal chaos
and confusion caused by a host of conflicting laws,
much to the bewilderment of thc common citizen.
Integrated legislative policy and uniformity - on
basic issues of common Union-State concern will
be stymied. The federal principle of unity in diver-
s%y will be very much a casualty. The extreme pro-
pasal that the power of Parliament to legislate on
a Concurrent topic should b subj=<t ¢ the prior
concurrence of the States, would, in effect, invert
the principle of Union Supremacy and convert
it into one of State Supremacy in the Concurrent
sphere. The very object of putting certain matters
in the Concurrent List is to enable the Union
Legislature to ensure uniformity in laws on their
main aspects throughout the country. The pro-
posal in question will, in effect, frustrate that object.
The State Legislatures because of their territorially
limited jurisdictions, are inherently incapable of
ensuring such uniformity. It is only the Union,
whose legislative jurisdiction extends throughout
the territory of [adia, which can perform this pre-
eminent role. The argument that the States
should have legislative paramountcy over the Union
is basically uisound. Tt involves a negation of
the elementary truth that the ‘whole’ is greater
than the ‘part’.

2.5.23 The suggsstion (vide para 2.5.15 above)
that a Proviso be added to clause (2) of Article 254
to the effect that President’s approval should be
deemed to have been received, if the same is not
formally given within a period of one year from
the date of receipt of the Bill, and the causes of
delay in processing Statz Bills reserved for Presi-
dent’s consideration have been examined in Chap-
ter V, Certain suggestions for streamlining the
processing of such cases have been made. A specific
recommendation has also been made that as a
matter of salutary convention such referencess hould
be disposed of by the President within a period of
4 months from the date on which the reference is
received by the Union Government.14

2.5.24 For all the reasons aforesaid, we are unable
to support the suggestions for structural changes
in Articles 246 and 254 of the Constitution.

6. ARTICLE 248 READ WITH ENTRY 97,
LIST I OF SCHEDULE VII

2.6.01 Residuary powers of legislation with respect
to any matter not enumerated in the Concurrent List
or State List have been vested by Article 248 of the
Constitution in Parliament. Such residuary powers
include the power of making any law imposing a tax
not mentioned inthese Lists. Entry 97 of the Union
List is to theeffect : “Any other matter not enumera-
ted in List II or List TIT including any tax not men-
tioned in either of those Lists™,

Genesis—Analogy of Canada

2.6,02 The genesis of these provisions may be
traced back to the British North America Act.

(14) Chapter V on_ ‘“Reservation of Bills by Governors
ar President’s consisderation® : Para 5.16.03.
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186715, which gave the residuarv powers to the
Dominion Parliament. Section 91 of that Act pro-
vides that it shall be lawful for the Parliament of
Canada to make laws *'in relation to all Matters not
coming within the Classes of Subjects of this Act
assigned exclusively to the Legislatures of the Pro-
vinces”’. Section 104 of the Government of India
Act, 1935, departing from the Canadian pattern,
vested the residuary powers in the Governor-General
who could, in his discretion, by public notification
empower either the Federal Legislature or a Pro-
vincial Legislature to enact a law with respect to
any matter not enumerated in any of the Lists in the
Seventh Schedule to that Act, including a law im-
posing atax not mentioned in any such Lists,

Historical Background and Rationale of Article 248

2.6.03 The framers of the Constitution drew up
three exhaustive Legislative Lists. They included
in one or the other of these Lists all topics of
legislation which they could then conceive of or
foresee. However, they were conscious of the fact
that human knowledge being limited and perception
imperfect, in future a contingency may arise where
it becomes necessary to' legislate in regard to a
matter not found in any of the three Lists. To take
care of such unforeseen eventualities they made
the residuary provisions in Article 248 and Entry
97 of List I. This is the rationale of Article 248,
There . was, yet, another important consideration
that weighed with the framers of the Constitution
in vesting these residuary powers in Parliament.
After the question of the partition of the Indian
sub-continent became a settled fact, the framers
decided that the framework of the Constitution
would be a federation with a strong Centre. In firm
pursuit of this objective, they gave larger and domi-
nant powers of legislation to the Union Legislature.
The conferment of these residuary powers parti-
cularly in matters of taxation on Parliament is a
part of the constitutional scheme designed by them
to secure a ‘strong Centre’. After emphasising the
need for a strong Central authority capable of
ensuring peace and coordination of vital matters of
common concern, Jawaharlal Nehru, Chairman of
the Union Powers Committee, reported to the
Constituent Assembly as under 18 :

“We think that residuary powers should remain
with the Centre. In view however of the exhaus-
tive nature of the three Lists drawn up by us, the
residuary subjects could only relate to matters
which, while they may claim recognition in the
future, are not at present identifiable and cannot
therefore be included now in the Lists.”

Issues raised regarding Residuary Powers

2.6.04 Most State Governments do not seek any
change in the existing provisions rclating to the
residuary powers. However, four State Governments
have suggested that the residuary powers should
be vested in the States, and two State Govern-
ments have proposed that Entry 97 of List T be
transferred to the Concurrent List.

(15) Now renamed as the Constitution "Act, 1867, by the
Constitution Act, 1982,
. (16) Rao,B. Shiva : * ‘The Framing of India’s Constity=
tion’’, Vol.II, Page 777,



Limited scope of residuary power —Very few
legislations attributable solely to Residuary Power

2.6.05 Enumeration of topics of lcgislation in the
Legislative Lists is so exhaustive that some of the
framers of the Constitution thought that they were
leaving little for the residuary field. Some of them
gven predicted that the residuary power would
largely remain a matter ol academic significance.
The thirty-seven years of the working of the Consti-
tution have not demonstrably belied this prediction.
The result of our study (vide Annexure II.1) shows
that there are very few reported decisions of the
Supreme Court/High Courts where the competence
of Parliament to enact a Union Statute has been
ascribed solely to the residuary power. However,
the number of cases in which the residuary power
of Parliament for sustaining the wvalidity of a
Union Statute was relied upon as an alternative
or additional ground, is not insignificant.

2.6.06 Out of the 9 Union Laws!? of the former
category identified by us, four were special remedial
statutes; one was passed to rescuz several States
from embarrassing situations in which they had
landed themselves by collecting unauthorised taxes.
Another was passed to give, with retrospective
effect, validity to the Constitution and proceedings
of the Legislative Assembly of an erstwhile Part-C
State. A third was passed to take over the manage-
ment of a public institution though it had been earlier
registered under the Societi:s Registration Act.
of A fourth was passed to curb the cvil practice
using certain emblems for commercial purposes.
The remaining S wers taxation laws. Out of them,
two have since been repealed. Thus, only 3 Union
Laws are in force with respect to which the compe-
tence of Parliamant can be wholly attributed to its
residuary power. :

Principles of Interpretation of Entry 97, List 1

2.6.07 Prior to the decision (October 21, 1971 in
Union of India Vs. H. S. Dhillon'®, the Supreme
Court consistently held that before recoursc can be
had to the residuary Entry 97 of List I it must be found
as a fact that there is no Entry in any of the three Lists
under which the impugned legislation can come. For,
if the impugned legislation is found to come under

any Entry in List Il the residuary Entry will not
apply.  Similarly. if the impugned legislation falls
within any Entry in one or the other of the two re-

maining Lists, recourse to the residuary Entry will
hardly be necessary. The Entry is not a first step in
the discussion of such problems but the last resort.

(Per Hidayatullah J. in Hari Krishna Bhargava Vs,
Union  of India.'®).
2.6.08 The decision in Dhillon’s case (rendered

by a majority of 4 Judges against 3) appears to deviate
from this principle, particularly. with regard to the
residuary power of Parliament in matters of taxation.
According to the ratio of Dhillon’s case. once it is
established that the taxing power claimed is not

(17) See Annexure II.1 for delails.
(18) 1972 (2) SCR 33.
(19) 1966(2) SCR 22,
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covered hy any Entry in List T or List IIl, it is com-
petent for Parliament to resort to its residuary power
under Entry 97, List | or to combinc it with its power
under Entry 86, or any other Entry in List 1. The
correctness of this decision continues to be the subject
of perennial debate in academic and legal circles.?
We do not want to enter into this controversy.
will be sufficient to say that the majority decision iu
Dhillon’s case turns on its own peculiar facts. Qne
of the difficult questions before the Court was, whether
what was excluded by the words “‘exclusive of agri-
cultural land” from the compctence of Parliament
under Entry 86 of List 1. could be brought back
through the ‘residuary’ door of Entry 97 in List L
The Court answered this question in the affirmative,
particularly in view of its finding that the impugned
provision did not fall within the competence of the
State Legislatures cither under Entry 49 or any other
tax-topic in List [I.

2.6.09 Be that as it may, the general principle which
still holds the field is that all the Entries in the three
Lists. including the specific Entries 1 to 96 in the
Union List, should be given broad interpretation so
as to avoid resort to the residuary Entry 97. If there
is a competition or apparent conflict between items
in the State List and the ‘specific’ items in Union
List/Concurrent List, attempt should be made to
harmonize them, if neccessary. by delimiting their
scope: But, “‘where the competing entries are an
Entry in List 1l and Entry 97 of List 1, the Entry in
the State List must be given a broad and plentiful
interpretation’™. This principle was reiterated by the
Supreme Court in a recent decision. It was emphasised
that in a Constitution like ours “where there is a
division of legislative subjects but the residuary power
is vested in Parliament. such residuary power cannot
be so expansively interpreted as to whittle down the
power of the Statc Legislatures”. (M/s. [International
Tourist Corporation Vs. State of Haryana®').

Experience of other Federations

2.6.10 The proponents of the proposal to assign
the residuary powers to the States draw their ins-
piration from the Constitution of the United States
of America and of the Commonwealth of Australia.
The Constitutions of thesc countries give enumerated
powers to the National Government and the undis-
tributed residuum to the Units. The proponents do
not appear to have gone behind th> theoretical facade
of these Constitutions to scc their functional reality
and historical background. They have overlooked
two crucial facts. The first is that, in the United
States. the federation came into existence as a result
of a voluntary compact whereby the pre-existing
independent States surrendered a part of their sove-
reign powers with respect to certain specified matters
of common concern to a unified federal entity, re-
taining the unsurrendered residue with them. The
Commonwealth of Australia was also formed in a
similar manner. The mode of formation of the Union
of States in India was entirely diffcrent. Even under
the Government of India Act. 1935, which introduced
the federal concept. the Provinces were not sovereign
entities. The Constitution of Indiais not the result

(20) S3¢ Ssacvai H. M. @ Coaititutionil Law of India, 3rd
Elidion, p. 2012,

(U0 100 SZ2R 354 (372)-



of any agreement or compact between sovereign
independent Units, The basic premise on which the
non-descript residuary powers could be left with the
constituent units, did not exist in the case of India.
The Units (Provinces/States) have been the creature
of the Constitution. The Constitution itself was
framed by the ‘People of India’ in the Constituent

ssembly. Thus, from a historical stand-point, the
coustituent units of the Indian Union has no pre-
existing right or inherent claim to be invested with
the residuary powers.

2.6.11 The second stark fact which has escaped
their notice is that, both in Australia and the United
States of America, there has been a continuous
expansion of the functional role of the Federal Govern-
ment. Such expansion has completely altered the
federal balance of powers in favour of the National
Government with corresponding attenuation of the
residuary powers of the constituent States.

2.6.12 How this transformation has come about
in America can best be described in the words of
United States Advisory Commission on Inter-Govern-
mental Relations. Reporting in July 1980, this
Commission observed : '

“The period since about 1960 has been an era of
dramatic, even drastic, change in American
Federalism .... The resulting transformation
in fiscal, administrative and political arrange-
ments has left no governmental jurisdiction,
and very few citizens untouched. The rate
and magnitude of change has been so great
over this period that some observers contend
that an entirely new inter-governmental system
has emerged.”

Again in June, 1981, the same Commission repor-
ted : ... .. Since the so-called Roosevelt-Court
battle in 1937, Congress has been relativelv un-
constrained in its interpretation of what is
“necessary and proper”, of what constitutes
legitimate spending for the “general welfare”
and of what activities-intra as well as inter-
State are justifiable national concerns under
the inter-State Commerce clause. Moreover,
since the early 1920s, the (Supreme) Court has
consistently given its okay to the accompli-
shment of national purpose through conditional
grants-in-aid.  All of these “green lights”
offered to Congress the legal mechanisms for
expanding the federal functional role.”

““Thus through the mid of late 1950s and continuing
and gaining momentum through the 1960s
and 1970s, what has come to be known as
“judicial activism™ worked both directly and
circuitously to enlarge the number and type of
functions that were to be legitimate national
activities under Congress substantial spending
and commerce powers and under the First
and Fourteenth YAmendments. ... .. 2

72.6.13 As in the United States of America so in
Australia, the Courts, through liberal interpretation

(22) Report of Advisory Commission on Inter-governmental
Relations, June 1981, page 21.
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of the Constitutional provisions, have helped sub-
stantial extension of the feder-!lzgislative power into
fields which were originally considered to be the
exclusive concern of the States.

2.6.14 The experience of the working of the fede-
ration in the United States of America and in Aus-
tralia shows that expansion in the power of the Central
Government with relative decline in that of the State
Governments is inevitable to reach something of an
equilibrium in that delicate balance of Central and
State powers essential to the working of a federal
system under modern world conditions. The Courts
play a significant role as a balancing wheel for har-
monious adjustment of Union-State relations.

2.6.15 For reasons mentioned in the preceding
paragraphs, we are unable to accept the suggestion
that residuary powers should be vested in the States.

2.6.16 We now take up for consideration the
suggestion that Entry 97 of the Union List be trans-
ferred to the Concurrent List. Such an arrangement
would have the advantage of enabling both the Union
and the States to legislate in regard to any new matter,
which is not enumerated in any of the three Lists.
However, it is noticed that Entry 97 of List I read
with Article 246 and Article 248 includes the power of
imposing a tax not mentioned in either List I or List
1. The Constitution-makers did not place any Entry
relating to tax in the Concurrent List. They advisedly
refrained from doing so, to avoid Union-State frictions,
double taxation and frustrating litigation. The
placement of the residuary matters of taxation
in the Concurrent List, thereofore, would run counter
to these basic considerations underlying the scheme of
the Constitution. Further, the power to tax may
be used not only to raise resources but also to regulate
economic  activity, Situations may arise where,
under the garb of a new subject of taxation, a State
may legislate in a manner prejudicial to national
interest. We are of the view that residuary power of
legislation in regard to taxation should advisedly
remain with Parliament. But, the residuary field
other than that of taxation, may be transferred to the
Concurrent List.

2.6.17 We have noted earlier that one of the reasons
for vesting residuary powers in the Unionwas the
need for ensuring a strong Centre. The proposal
which we are making does not detract from the ob-
jective; for, the residuary matters of taxation would
continue to remain in the Union List. Only non-
descript matters (sans taxes) would be excluded from
the ambit of Entry 97, List I and transposed to the
~oncurrent List. The exercise of legislative power
of the States with respect to such residuary non-tax
matters, in the Concurrent List, would also be subject
to the rules of Union Supremacy built in the scheme
of the Constitution, particularly Articles 246 and

254.

2.6.18 We recommend that residuary powers of
jegislation in regard to taxation matters should remain
with Parliament, while the residuary field, other
than that of taxation, should be placed in the Con-
current List. The Constitution may be suitably
amended to give effect to this recommendation,



7. PART II--STRUCTURAL & FUNCTIONAL
ASPECTS OF THE LEGISLATIVE LISTS

Outline and Scheme of the Legislative Lists

2.7.01 Originally, there were 97 items in the Union
List, 66 in the State List and 47 in the Concurrent
List. As a result of subsequent amendments of the
Constitution, the number of Entries in the Union
List and the Concurrent List has increased to 99 and
52, respectively; while the number of Entries in the
State List has decreased to 62. (Details of the addi-
tions and deletions are given in Annexure 11.2).

2.7.02 The Union List includes matters, such as,
Defence, Foreign Affairs, Foreign Jurisdictions,
Citizenship, Railways, Posts & Telegraphs, Tele-
phones, Wireless, Broadcasting and other like forms
of communication, Airways, Banking, Coinage,
Currency, Union Duties and Taxes etc. The Union
has exclusive legislative power with respect to matters
in the Union List. The State List includes items,
such as, Public Order, Police, Public Health, Local
Government, Agriculture, Land, Rights in or over
Land, land Tenures, Land Improvement, Alienation
of Agricultural Land, Colonisation, Fisheries, Markets
and Fairs, Money Lending and Money Lenders,
Relief of Agricultural Indebtedness, Preservation,
protection and improvement of live stock and pre-
vention of animal diseases etc. and certain duties
and taxes. The State Legislatures have exclusive
powers of legislation with respect to matters in the
State List. The Concurrent List includes items of
concurrent legislative jurisdiction of the Union and
the States, such as, Criminal Law, Criminal Pro-
cedure, Administration of Justice, Constitution

and Organisation of all Courts, except the Supreme,

Court and the High Courts, Marriage and Divorce,
Adoption, Wills, Intestacy and Succession, Contracts,
Actionable Wrongs, Trusts and Trustees, Civil Pro-
cedure, Forests, Economic and Social Planning,
Population control and Family Planning, Social
Insurance, Welfare of Labour, Commercial and In-
dustrial monopolies, Legal, Medical and other pro-
fessions, Price Control etc. There are no taxes and
duties in the Concurrent List.

2.7.03 The three-fold division of subjects of legi-
slation rests on the broad postulate that matters of
national concern are placed in the Union List and
those of purely State or local significance in the State
List. Matters of common Union-State interest re-
quiring uniformity in main principles throughout
the country are included in the Concurrent List.
Nonetheless, these three Lists do not effect a water-
tight division.

Pntries having Inter-face or enabling the Union to
Control or take over State Field

2.7.04 Ttis inevitable that many Entries in the State
List should have an inter-face with those in the
Union and Concurrent Lists. In the Constitutional
scheme six different pattens of inter-connection can
be discerned. Certain aspects or parts of a subject
may be of local concern, while other aspects of the
same subject are of national importance (Group I).
Some subjects of legislation, which belong exclusively
to the States are made expressly subject to certain
Entries in the Concurrent List (Group II). Certain
other subjects in List I have been similarly made
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subject to certain provisions in the Union List (Group
TIT). Certain Entries in List II have been made subject
to laws made by Parliament (Group IV). Certain
subjects which in the first instance are within the
exclusive competence of the States, can become the-
subject of exclusive Parliamentary legislation if t,
requisite  declaration of public interest or nationa
importance, as the case may be, is made by Parligd
ment by law (Group V). Yet another pattern{of
inter-connection is seen in certain Entries in List III
being made subject to certain Entries in List I or a
law made by Parliament (Group VI).

2.7.05 We have identified the important Entries
having an inter-face and classified them into these
six groups, as shown below. Tt is not claimed that
this grouping is perfect. While illustrating the pat-
tern of inter-connection, it does not denote rigid
compartmentalisation. An Entry may have attri-
butes of more than one group.

Group 1

(i) With respect to ‘‘roads, bridges, ferries and
other means of communication”, Entry 13,
List II covers only the remainder of the same
matters in the Union List.

(i) Entry 63 of List TT with respect to rates of
stamp duty on documents other than those
specified in List I (e.g. in Entry 91, List D.

(iii) Entry 32, List IT includes only the remainder
of what in the same area, is covered by Entries
43 and 44 of List L

Group II

(i) Entry 26 (Trade and Commerce within the
State) and Entry 27 (Production, Supply and
distribution of goods) in List IT are subject to
Entry 33 of List IIL

(ii) Entry 57 (Taxes on Vehicles) of List II is sub-
ject “to the provisions of Entry 35 of List IIL

Group III

(i) Entry 2 (Police) of list II is subject 1o the pro-
visions of Entry 2A, (Deployment of armed
forces.... of the Union in aid of the civil
power) in List L.

(ii) Entry 13 of List II, with respect toinland water-
ways and traffic ther:on, is subject inter alia
to Entry 24 of List I and, among others, to
Entry 32 of List IITL

(iii) Entry 22 of List 11 is subject to Entry 34 of
list I, with respect to Courts of Wards.

(iv) Entry 33 with respect to ‘Theatres and dramatic
performances, cinemas’, in List IT is subject
to Entry 60 of List I.

(v) Entry 54 (Taxeson the sale or purchase of goods)
of List IT is subject to Entry 92A of List I.
Group IV

(i) Entry 37 of List II (Elections to State Legis-
laures) is subject to provisions of any law
made by Parliament.



(ii) Entry 50 (Taxes on mineral rights) of List II
is subject to any limitations imposed by Parlia-
ment by law relating to mineral development.

Group V

(i) Entry 17 (Water supplies, irrigation and canals,
drainage and embankments, water storage and
water power) of List II is subject to the pro-
visions of Entry 56 of List [ which enables the
Union to take over regulation and deve-
lop.nent of Inter-State rivers and river valleys
to the extent to which such regulation and
development under the control of the Union
is declared by Parliament by law to be expe-
dient in the public interest.

(ii) Entry 23 (Regulation of mines and mineral

development) in List II is subject to the provi-
sions of List I with respect to regulation and
developmant under the control of the Union,
to the extent it is declared by Parliament by
law to bz expzdient in the public interest,
in terms of Entry 54 of List I.

(iii) Entry 24 (Industries) in List II is expressly
subject to the provisions of Entries 7 and 52
of List I, and its field becomes a subject of
exclusive competence of the Union if Parlia-
ment by law makes the requisite declaration
under Entry 7 or 52 of List I, as the case may
be.

(iv) By making the requisite declaration of national
importance in terms of Entries 62, 63, 64 gnd
67 of List I, Parliament can enable the Union
to take over, wholly or in part, the field of cer-
tain Entries, such as , Entries 12 and 32 in List
IT and Entries 25 and 40 of List III.

Group VI

(i) Entry 19 of List III, is subject to Entry 59 of
List I, with respect to opium.

(ii) Entry 31 of List IIL is subject to law made by
Parliament.

(iii) Entry 32 of List III is subject to the provisions
of List I, with respect to national waterways.

(iv) Entry 33(a) of List IIl, with respect to ‘trade
and commerce in  and the production. sup-
ply and distribution of, the products of any
industry’ is subject to any law made by Parlia-
ment by making a declaration of public interest
under Entry 52 of List I.

(v) Entry 40 (Archaeological sites and remains)
of List III is subject to law made by Parlia-
m nt by making a1 declaration of national imp-
ortance under Entry 67 of List I.

(vi) Entries 63 to 65, List I inter alia deal
with certain educational institutions, and Entry
66 of List I deals with coordination and deter-
mination of standards in institutions for higher
education or research and scient;ﬁc and tech-
nical institutions. Entry 25 of List III, dealing
with education, including upiversities, is
subject to Entries 63 to 66 of List I.

8. CRITICISM AND ISSUES RAISED REGARD-
ING THE UNION LIST

2.8.01 Most State Governments, political parties
and others do not desire any basic change in the styu-
cture of the Union List. Their criticism is chiely
directed aginst the operational use of the Union
List. The complaint is that the Union has through
indiscriminate use of its legislative power under
some of the Entries in List 1, particularly Entries 52
and 54, appropriated to itself needlessly excessive
area of the State field, resulting in relative denudation
of the States’ legislative power under Entries 24 and
23, respectively, of List 1. This complaint has been
voiced by almost all the State Governments. How-
ever, one in this group, wants Entry 56 of List I to be
transferred to the Concurrent List.

2.8.02 Two State Governments and some others
complain that the scheme of distribution of powers
is too much biased in favour of the Usion and it
requires revision. However, they have not made any
specific proposals for deletion, reformulation or trans-
fer of any item of the Union List, except that one of
them has stated that items like ‘Broadcasting* (which
is pa.t of Entry 31 of List I) should be transferred to
the Concurrent List, and that the scope of Entry 52
of List 1 be circumscribed by clearly defining the
term ‘public interest’. Two other State Governments
have suggested transfer of certain tax-items_ to the
State List.

2.8.03 Another State Government and an All India
Party maintain that “while enlarging the scope of the
States’ sphere, we must also try to preserve and
strengthen the Union authority in subjects. ... such
as Def.nce, Foreign Affairs including Foreign Trade,
Currency, Communication and Economic Coor-
dination”. This statement is rather vague and general.
It'is difficult to construe it as a plea for limiting
the authority of the Union, to the few subjects such
as Defence, Foreign Affairs, Currency etc. and for
transferring the other items in List I to List II.

2.8.04 As noted in paragraph 2.4.04 the “Working
Committee” of a Regional party had demanded in a
draft resolution that the jurisdiction of the Union
should be restricted to only four subjects, namely:
Def. nce, Foreign Relations, Currency and General
Communications and the rest of the subjects should
be the responsibility of the States. But ncither the
“Whole House nor the President of that same
Regional Party, who appeared before us, nor any
other political party that has communicated its views
to us, nor any State Government, has taken such an
extreme stand.

2.8.05 One State Government has suggested ex-
tensive structural changes affecting 29 Entries in the
Union List. It has asked for total omission of Entry
2A. It has suggested reformulation, partial delction
or transfer, wholly or in part, of Fntries 7, 24, 25,
30, 31, 32, 33, 40, 45, 48, 51, 52, 53, 54, 55, 56, 58,
60,62, 63, 64, 66, 67,76, 84, 85, 90 and 97 of List I to
list IT or some of them to List III. The m: in object of
these proposals is to curtail the powcrs of the Union,
and increase those of the States. The focus of the
criticism is on those Entries of List I which enable
the Union to control or take over the field of certain



Entries in List II. (These have been set out in para-
graphs 2.7.05). The broad argument is that these
Entries ar¢_ anti-federal. The proposed changes would
not oaly restrict the scope of these Entries bur comple-
tely delink them from the provisions of List 1l and
List III and thus disable the Union 1n the exercise of
its legislative power under these Entries from
taking over any part of the State or the Concurrent
field. In short, the purpose of these proposed chan-
ges is to make the threc lists, in terms, mutually
exclusive. However, in the case of Entry 56 of List I,
the proposal is in reverse. It secks to enlarge its
scope so as to give the Union power to divert by law
waters of any inter-State river to any part of the terri-
tory of India.

2.8.06 Another State Government has sought large-
scale changes in List{,in many cases similar to the
changes mentioned in the preceding paragraph. How-
ever, as regards Entcy 56, List I, it has sought dele-
tion of this Entry,

9. ANALYSIS OF THE UNION LIST

Principles of Aacillary Powers guiding criterion
for analysis

2.9.01 The Counstitutions of older federations specify
only a few broad lhieads of legislation leuving it to the
Courts to fill the gaps and dctaiis through a process
of liberal interpretation, deduction and adaptation
to meet the exigencies of particular cascs. The Con-
stitution of the United States of America enumerates
the powers of the National Government under 17
broad heads only. Among those heads are ‘defence’
‘coinage’, ‘commerce’. The Surpreme Court of the
United States of America, over the years, by aliberal
interpretation, has expanded these heads of power to
cover a variety of legislative fields. As aids to inter-
pretation, the American Courts have evolved several
principles, including the doctrine of “Incidental and
ancillary powers”.?  Because of the comprehensive
nature of the enumeration of subjecis in the three
Lists of our Constitution, those American doctrines
do not have full and free application in India.2*
This, however, does not mean that the Entries in the
three Lists of our Constitution are to be interpreted
in a narrow, pedaitic sense. It is an accepted princi-
ple that the legislative heads in these Lists should be
generously interpreted and given the widest scope,
and “each general word should be Leld to extend to
all ancillary and subsidiary matters which can fairly
and reasonably be comprehended in it”.25 The
test for the application of this doctrine is, whether
the power claimed can be reasonably comprehended
within the Constitutional power cxpressly granted.
However, this doctrine cannot be extended to include
sometihing wiich is specifically provided in another
Entry relating to that subject. Nevertheless, it can
serve as & useful criterion for analysis and classifica-
tion of many Entries in List L.

2.9.02 Defence, Foreign Affairs, Communication
and Currency are matters wilich are patently of special

(23) See M’ Culloch V. Muarylaands (1819) 4 Wheat 316.

(24) Bombay V. F. N. Balsara (1951) SCR 682 and other
cases.

(25) Huas Muller V. 3uperiatendent 1955(1) SCR 1285 and
other cases.
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significance for the nation as a whole. They
constitute a class by themselves. For the first stage
of analysis, the question to be addressed is: If only
the four subjects viz., Defence, Foreign Relations -
(Affairs), Communication and Currency were men-
tioned in List I, how many other related iter—
in the List would be subsumed under these headss
necessarily incidental, or ancillary thereto? Keepihg
this criterion in view, we have attempted to classify
the items in List I into four groups under these four
heads. It is not claimed that this grouping is
perfeci. Some Entries may fall in more than one group.
However, this would suffice for the limited purpose
of identifying the total number of entries in List I
which could reasonably be comprehended within
these four main heads of legislation.

2.9.03 On the principle of incidental and ancillary
powers, items of this kind. in List I which can be
grﬁuped under these four categorical heads, are as
follows:

Class I--Matters patently of National Concern

A. Defence : This main
these items :

subject would

cover

(i) Defence of India and every part thereof includ-
ing preparation for defence and all such acts as
may be conducive in times of war to its prose-
cution and after its termination to efective
demobilisation. (Entry 1)

(it) Naval, Military and Air Forces; any other
armed forces of the Union. (Entry 2)

(iii) Deployment of any armed force of the Union
or any other force subject to the control of the
Union or any contingent or unit thereof in
any State in aid of the civil power; powers,
jurisdiction, privileges and liabilities of the
members of such forces while on such deploy-
ment. (Entry 2A)

(iv) Delimitation of cantonment areas, local self-
government 1n such areas, the constitution and
powers within such areas of cantonment au-
thorities and the regulation of house acco-
mmodation (including the control of rents)
in such areas. (Entry 3)

(v) Naval, military and air force works. (Entry 4)
(vi) Arms, firearms, ammunition and explosives.
(Entry 5)

(vii) Industries declared by Parliament by law to
be necessary for the purpose of defence or for
the prosecution of war. (Entry 7)

(viii) Atomic energy and mineral resources nece-
ssary for its production. (Entry 6)

(ix) Preventive detention for reasons connected
with D_efence, Foreign Affairs or the security
of India; persons subjected to such detention.
(Entry 9)

(x) Central Bureau of Intelligence and Investi-
gation. (Entry 8)

(xi) Admiralty jurisdiction (Part of Entry 95).
(xii) War and Peace. (Entry 15).

(Total Entries : 12)



B. Foreign Affairs : This main subject, “Foreign
Affairs”, is wide enough to encompass these items:

(i) Foreign affairs; all matters which bring the
Union into relation with any foreign country.
(Entry 10).

(ii) Diplomatic, consular and trade
tion. (Entry 11).

gii) United Nations Organisation. (Entry 12),

(iv) Participation in international conferences,

associations and other bodies and implemen-
ting of dccisions made thereat. (Entry 13).

(v) Entering into treaties and agreements with
foreign countries and implementing of trea-
ties, agreements and conventions with foreign
countries. (Entry 14).

(vi) Foreign jurisdiction. (Entry 16).

(vii) Citizenship, naturalisation and aliens, (Entry
17).

representa-

(viii) Extradition. (Entry 18).

(ix) Admission into, and emigration and expulsion
from, India; passports and visas. (Entry 19).

(x) Pilgrimages to places out side India. (Entry
20). -

(xi) Piracies and crimes committed on the high
seas or in the zir; offences against the law
of nations committed on land or the high
seas or in the air. (Entry 21).

(xii) Port quarantine, including hospitals connectcd
therewith; seamen’s and marine hospitals.
(Entry 28).

(xiii) Foreign loans. (Entry 37).

-+ (xiv) Trade and commerce with foreign countries;
import and export across customs frontiers;
definition of customs frontiers. (Entry 41).

(xv). Establishment of standards of quality for goods
to be exported out of India or transported from
one State to another, (Entry 51).
(xvi) Fishing and fisheries beyond territorial waters.
(Entry 57). ‘
(Total Entries : 16)

C. Commumicatons : This generic head, “Communi-
cations”, would carry in its sweep the following
jtems :

() Railways (Entry 22).
(ii) Highways declared by or under law made by

Parliament to be naticnal highways. (Entry 23)..

(ili) Shipping and navigaticn cn inland water-ways,
declared by Parliament by law to be naticnal
water-ways, as regards mechanically prcpelled
vessels; the rule of theroad cn such water-
ways. (Entry 24).

(iv) Maritime shipping and navigation, including
shipping and navigaticn on tidal waters; provi-
sion of education and training for the mercan-
tile marine and regulaticn of such education
and training provided by States and other agen-
ciesg (Batry 25).
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Affairs,

(v) Lighthouses, including lightships, beaccns 2nd
other provision fir the safety of shipping and
aircraft. (Entry 26).

(vi) Ports declared by or under law made by Par-
liament or existing law to be major ports,
including their delimitaticn, and the consti-
tuticn and powers of port authorities therein.
(Entry 27).

(vii) Airways; aircraftand air navigaticn; provi-
sion of acrodromes; regulaticn and organi-
sation of air traffic and of aerodromes; pro-
vision for acrcnautical educaticn and training
and regulation of such education and training
provided by States and other agencies.
(Entry 29).

(viii) Carriage of passengers and goods by railway,
sea or air, or by national water-ways in mecha-
nically propelled vessels. (Entry 30).

(ix) Posts and tclegraphs, telephcnes, wireless,
broadcasting and other like forms of commu-
nicaticn. (Entry 31).

(Total Entries : 9)

D. Currency :The main subject “Currcncy” would
take in the following matters : @ we

(i) Public dettof the Union, (Entry 35).

(i) Currency, coinage and legal tender ; forei
exchange. (Entry 36). 8 cien

(i) Reserve Bank of India. (Entry 38).
(iv) Post Office Savings Bank. (Entry 39).
{v) Banking. (Entry 45).

(vi) Bills of exchange, cheques, prcmissory notes
and other like instruments. (Entry 46)ry ¢

(Total Entries 6)

Thus, the classes of subjects : Defence, Foreign
Communicaticns and Currency would en-

compass as many as 43 Entries in List I.

Class II—Matters vital for the Union and its
Functioning?¢

2.9.04 In every duzl$ystem based on separation of
responsibilities there are certain legislative matters
which are inherently essential for the distinct existence
of the Naticnal entity and the effective exercise of its
governmental functicns. They are, so to say, integral
to the Unicn organisaticn, its agencies and functicns.
From their very nature, therefore, such matters cznnct
but be the exclusive concern of the Union. Matters in
List I belonging to this Class are :

(i) Property of the Union and the revenue there-
from, but as regards property situated in a
_Statefsubje;ta t?. legislatioll; by the State, save
m so far as Parliament w o i -
vides. (Entry 32). K therwise pro

(i) Courts of wards for the estates of Rulers of
Indian States. (Entry 34).

(26) Note : In some of the Entries, the portions sh
within b::ckets essenizlly relate to States 2 dealt
WD et € y es and have been dealt



(iii) Lotteries organised by the Government of
I4r:)<;ia or the Government of a State. (Entry

(iv) Industrial disputes concerning Union emplo-
yees. (Entry 61).

(v) Union Public Services : All India Services:
I}h;ion Public Service Commission. (Entry
0).

(vi) Union pensions, that is to say, pensions payable
by the Government of India or out of the Con-
solidated Fund of India. (Entry 71).

(vii) Elections to Parliament, to the Legislatures of
States and to the offices of President and Vice-
President ; the Election Commission. (Entry

(viii) Salaries and allowances of members of Parlia-
ment, the Chairman and Deputy Chairman of
the Council of States and the Speaker and De-
puty Speaker of the House of the People.
(Entry 73).

(ix) Powers, privileges and immunities of each
House of Parliament and of the membersand
the Committees of each House ; enforcement
of attendance of persons for giving evidence
or producing documents before committees
of Parliament or commissions appointed by
Parliament. (Entry 74).

(x) Emoluments, allowances privileges, and rights
in respect of leave of absence, of the President
and Governors; salaries and allowances of
the Ministers for the Union : the salaries,
allowances and rights in respect of leave of ab-
seice and other conditions of service of the
Co)mptroller and Auditor-General. (Entry
75).

(xi) Constitution, organisation, jurisdicticn and
powers of the Supreme Court (including con-
tempt of such Court), and the fees taken
therein, persons entitled to practice before the
Supreme Court. (Entry 77).

(xii) Constitution and organisation (including va-
cations) of the High Courts except provisions
as to officers and servants of High Courts;
persons entitled to practice before the High
Courts. (Entry 78).

(xiii) Extension of the jurisdiction of a High Court
to, and exclusion of the jurisdiction of a High
‘(Ilo)urt from, any Union Territory. (Entry

9).

(xiv) Audit of the accounts of the Union and of the
States. (Entry 76).

(xv) Inquiries, surveys and statistics for the pur-
pose of any of the matters in this List. (Entry
94).

(Total Entries : 15)

Class ITI—Matters having National Dimeasions
2.9.05 Activities relating to many matters in List I

have national dimensions and implications. Some of

them have even international ramifications. For effec-
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tive administration of such matters, an integrated:
policy unmiformly applicable throughout the country
is essential. These are :

(i) Inter-State trade and commerce. (Entry 42).

(i) Incorporation, regulation and winding up o
corporations, whether trading or not, with
objects not confinegd to one State, but not
including universities. (Entry 44).

(iii) Establishment of standards of weight
measure. (Entry 50).

(iv) Co-ordination and determination of standards
in institutions for higher education or research
and scientific and technical institutions. (Entry

and

(v) Inter-State Migration; inter-State quarantine.
(Entry 81).

(vi) The Survey of India, the Geolog'cal, botanical,
Zoological and Anthrorolegical Surveys of
I6n<)1ia; Meteorological Organisaticns. (Entry

8).

(vii) Census. (Entry 69).
(viii) Insurance. (Entry 47).

(ix) itsc;ck exchanges and futures markets. (Entry

(x) Incorporation, regulation and winding up of
trading corporations, including banking, ins-
urance and financial corporations but not in-
cluding co-operative societies. (Entry 43).

(xi) Patents, inventions and designs; copyright;
f{e;de-marks and merchandise marks. (Entry
9). )

(xii) Cultivation, manufacture, and sale for export,
of opium. (Entry 59).

(Total Entries : 12)

Class IV—Tax Matters

2.9.06 The Union List includes 13 specific tax-
items. Thesearein Entries 82, 83, 84, 85, 86, 87,
88, 89, 90, 91, 92, 92A and 92B. Residuarv non-
descript texes are covered by Entry 97, Taxation items
are separately mentioned from general legislative
heads in the Unjon List and the State List, There
are no tax-items in the Concurrent List.

2.9.07 The allocation of fields of taxation between
the Union and the States is designed to promote maxi-
mum possible efficiency in tax administration without
impairing the eccnomic unity of the nation. In distri-
buting the taxation powers, the Constitution cnde-
avours to take care of both aspects of this basic princi-
ple. Mostof the major taxes figuring in the Union List,
such as, customs duties, Union excise duties, Corpora-
tion Tax and Income-Tax, can, by their very nature, ~
be effectively administered by the Union, Broad uni-
formity in the charging principles and incidence of
these taxes is essential for preserving the economic
integrity of the country. The Constitution seeks to
ensure this by putting them in the Union List.



2.9.08 The core of the constitutional scheme which
governs Unjon-State financial relaticns is centained
in Articles 268 1o 281. The outline of this scheme is
that stamp duties and excise duties mentioned in
Article 268 and Entries 84 and 91 of List I are levied
by the Union but collected and appropriated by the
States, Duties and taxes mentioned in clauses (a) to
¥h) of Article 269(1) referable to Entries 87, 88, 89,
90, 92, 92A and 92B, are levied and collected by the
Union but assigned to the States. Income-tax (Entry
82, List I) is compulsorily shareable with the States.
At present, the bulk of income-tax proceeds are being
distributed among the States on the recommendations
of the Finance Commission. Union duties of excise
other than excise on medicinal and toilet preprations,
mentioned in Entry 84, List I, are optionally share-
able with the St=tes. The proceedsof these dutiesto the
extent of 459, are bzing distributed among the States.
Duties of customs  (Entry 83) have an interface with
foreign trade, which involves movement of goods
across the international borders.

2.9.09 It will be seen that the proceeds of some of
the taxes under these 13 Entries in List I, do not form
part of the Union fisc. Mang' of them, though levied
bv the Union, are distributed among the States. One
of the objects of making the Union the larger tax
collector and distributor of revenues to the States, is
to enable the Union to reduce economic disparities
and regional imbalances through equitable distribu-
tion of resources among the States. Through tax-shar-
ing and grants, the constitutional scheme further
secks to mantain a proper balance between the tax
revenues and the governmental responsibilities of the
Union and the States. Trasnfer of tax-revenues by the
Union to the States is made on the recommendations
of the Finance Commission. The issues raised by
som: State Governments with respact to certain speci-

~fic tax-items or financial provisions have been dealt
with in the Chapter on “Financial Relations™. It will
suffice to say here that, prima facie, there appear to
b2 good reasons for including these tax-items in the
Union List.

2.9.10 The above analysis of matters in List I leads
to the following conclusions :

(i) Forty-thres Entiies threin are necessarily inci-
dential or ancillary to the four subjects, viz.,
Defence. Foreign Affairs. Cuniency and Com.
munications, which ate indisputably matters
of national concein.

(ii) Fiftean Entries comprise matters which are
integral to or esssential tor the effective func-
tioning of the Union and its organisation.

(iii) Twelve Entries are in respect of matters which
are predominantly of national significance.
They have national dimensions and implica-
}ion'si They can be best handled at the national
evel.®

(iv) Thirteen Entiies relate to fields of taxation,
Proceeds of a numbar of these taxes are
trsnsferred by the Union to the States by way
of tax-sharing or grants.

2.9.11 In the light of the above analysis we now
' proceed to consider the structural and functional
changes proposed with respect to the Union List,
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2.9.12 We would first consider the extreme demand
in a draft resolution as noted at Para 2.4.04 ‘that the
inte1ferenge of the Union should be restricted to De-
fence, Foreiga Relations, Currency and General Com-
munications ; and all other powers should vest in
the States. Furtber, that for the expenditure incurred
by the Union in respect of the above subjects, the Sta-
tes would contribute in proportion to their represen-
tation in Parliament’.

2.9.13 Taking the demand, ex-facie, without any ad-
dition or subtraction, it means that only these four
subjects should remain in the Union List and all other
items including heads of taxation, should be excluded
from this List and assigned to the States. As demons-
trated in paragraphs 2.9.03 these four ‘subjects’ if
interpreted in their widest amplitude on the principle
of implied and ancillaty powers will not include any
taxation items. This being so, we are of the view that
under such arrangements the countiy cannot survive
as one integrated nation. Nowhere in the world today,
exists a Union or a federation in which the National
Government has no fiscal resources of its own, inde-
pendent of the constituent units.

2.9.14 Moreover, the proposed redistribution of
powers would require drastic changes in the basic
scheme and Frame work of the Constitution “so
sedulously designed to protect the independence and
ensure the unity and integrity of the country”. This is
an implication which under our Terms of Reference,
we are impzratively required not to disregard. Making
of such wholesale structural changes in the fundamen-
tal fabric of the Constitution may even be beyond the
scope of Article 386.

2.9.15 For these reasons, we are unable to support
the extreme demand that the jurisdiction of the Unjon
should be limited to four subjects only and that it
should have no powers of taxation, but subsist on
contributions from the States.

10. ISSUES RELATING TO LIST 1

2.10.01 One State "Government has suggested a
large number of modifications in the Union List,
This will entail drastic reduction in the legislative
sphere of Parliament and, in most cases, a correspon-
ding increase in the ambit of the legislative field of the
States. Before commencing examination of these
suggestions, it is necessary to recapitulate that the
Union List enumerates matters of exclusive or do-
minant national interest, whereas the scope of the
State List is restricted to areas of purely local con-
cern.

2.10.02. We have, in paragraphs 2.9.02 and 29.03
above, tried to group the various Entries in List 1
inter alia, under the broad heads of Defence, Foreigi;
Affairs, Communication and Currency. We have
noted there that an Entry or a part thereof may rela-
te to more than one of these heads. It is nobody’s
case that Defence, Foreign Affairs, Communications
and Currency are not matters of national concern
Many qf the suggestions relate to deletion of portion.':
of certain Entries, which, incidentally or by necessa
implication, could fall within these four heads. In
this connection, we have to keep in view the objective
sought to be subserved by an Entry in question and



the likely impact on it of the modification suggested.
Any suggestion which would detract from or impede
the achievement of the objective, would not be in the
interests of the nation. The possiblc impact of the sug-
gestion on other important matters of national con-
cern has also to be considered. We have not been
supplied by the State Governments with particulars
of actual hardship, if any, to the Sate arising out of
the operation of any Entry in question. In the absence
of the same, the suggestions have to be dealt with
purely on a theoretical plans.

2.10.03 The first set of the entries in question
consists of Entry 2A of List I and Entrics 1 and 2
of List II. These Entries now read as under :—

2.10.04 Entry 2A, List I—“Deployment of any
armed force of the Union or any other force subject
to the control of the Union or any contingent or
unit thereof in any States in aid of the civil power;
powers, jurisdiction, privileges and liabilities of the
members of such forces while on such deployment”.

2.10.05 Entry 1, List II—*“Public Order (but
not including the use of any naval, military or air
force or any other armed force of the Union or of any
other force subject to the control of the Uniop or of
any contingent or unit thereof in aid of the civil
power”’.

2.10.06 Entry 2, List TI—*“Police (including rail-
way and village police) subject to the provisions of
Entry 2A of List I".

2.10.07 Entry 2A of List I and FArticle 257A%
were introduced in the Constitution by the Forty-
second Amendment. Prior to this amendment, Entry
1 of List II only excluded “the use of naval, military
or air forces or any other armed force of the Union in
aid of the civil power” from its purvicw, while En-
try 2 of List II was not subject to any Entry in List
I The latter Entry read : “Police, including railway
and village police””. The Forty-seccond Amendment
extended the scope of the exclusionary clause of
“any other force subject to the control of the Unirn
or of any contingent or unit thercof>* and made Entry
2 subject to the provisions of Entry 2A  of List 1.

2.10.08 Article 257A was repealed by the Forty-
fouth Amendment, but Entry 2A of List I and En-
tries 1 and 2 of List II were left untouched.

2.10.09 Two State Governments have each proposed
a set of modifications of the aforcsaid Entries. The
suggstion of one of them is that in Entry 2A of List T,
the words “or any other armed force of the Union or

(27) “257A. Assistance to States by deplovment of armed
force or other forces of the Union—(1) The Government
of India may deploy any armed force on the Union or any
ofher force subject to the control of the Union for dealing
with any grave situation of law and order in any State.

(2) Any armed force or other force or any continzent
or unit thereof deployed under clause (1) in any State
shall act in accordance with such directions as the Gov-
ernment of India may issue and shall not. save as other-
wise provided in such directions, be subject to the super-
intendence or control of the State Government or any
officer or authority subordinate to the State Government.

(3) Parliament may, by law, snecify the powers, func-
tions, privileges and liabilities of the members of any
force or any contingent or unit thereof deployed under
clause (1) during the period of such deployment.”
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of any other force subject to the control of the Union*’
in Entry 1 of List II, and the words “subject to the
provisions of Entry 2A of List I’ in Entry 2 of ListII,
be deleted. In support of this demand, it is contended

that “Entry 2A was actually introduced by the Cons- -

titution (Forty-second Amendment) Act, 1976 in order
to confer on the Union Government power to control
the armed forces of the Union, such as, BSF, CRPetc.;
when they are deployed in any State on the request
of a State Government in aid of the civil power in such
State”. It is claimed that “the State Governments have
the right to requisition Central Reserve Police Force
when they have reasons to believe that the State Police
Forces will require to be adequately supplemented to
dcal with likely situations of serious disturbances.
It is only the State Government who may call for the
Central Reserve Police for the purpose of preserving
public order and protecting property and of quelling
disturbances”’.

2.10.10 According to the other State Government,
.ntry 2 of List I does not mention any forces of the
Tnion other than the armed forces, including the na-
«al, military and air forces. Prior to the insertion of

Entry 2A in this List, therefore, the Union would
create and maintain only genuine paramilitary forces
and defence intelligence establishments to aid the
armed forces in the defence of the country. However,
the Union created a number of forces like the Central
Rescrve Police Force, the Border Security Force etc.
which were mainly of the nature of police forces and
had largely a police rather than a paramilitary role.
This was an encroachment by the Union on the fields
of “public order’” and “police”, both of which were
the responsibility of the States under Entries 1 and 2
of List TI. According to the State Government, the
encroachment was sought to be legitimised by in-

~

serting Entry 2A in List T which, for the first time, |

madc a mention of “any other force subject to the
control of the Union™.

2.10.11 The State Government has further argued
that suo motu deployment by the Union of its armed
forces cannot be reconciled with the expression “ip
aid of the civil power” occurring in Entry 2A of
List I. Deplovment of such forces in a State, if it is
to be an “aid”, cannot be forced on a State administra-
tion but must be at its request or with its concurren-
ce.

2.10.12 The State Government has, therefore, sugges-
ted the following amendments :

(i) The first part of Entry 2A in List J, viz., “De-
ployment of any armed force of the Union or
any other force subject to the control of the
Union or any contingent or unit thereof in any
State in aid of the civil power”’, may be followed
by the words “at the reauest or with the con-
currence of that State™.

(ii) The second part of Entry 2A of List 1, viz.,
«powers, jurisdiction, privileges and liabilities
of the members of such forces while on such
deployment”, may be replaced by the words
“determination of terms and conditions of such
deployment applicable to all States with the
concurrence of the Inter-State Council”®. This
will ensure that the terms and conditions will
be the same for all the States.



(iii) Entry 1 of List II should read ¢ “Public order
subject to Entry 2A of List I’

2.10.13 This State Government does not agree with
the view of the Administrative Reforms Commission
that, by virtue of Article 355, the Union is competent
to use its armed police forces in aid of the civil power
in a State, even suo motu. According to the State
Government, Article 355 is, at best, a sort of preamble
to Article 356. It does not confer any powers and res-
ponsibilities on the Union other than those implied
in other Articles. The powers and responsibilities of
the Union vis-a-vis the States will not be any less if
Article 355 is omitted. (In fact, Article 355 could be
omitted). However, if it is retained, it may be amended
so as to replace the expression “internal disturbance
by the expression *‘serious and prolonged breakdown
of public order”, The State Government is of the view
that a serious and prolonged breakdown of public
order in a State is a valid justification for invoking
Article 356 on the ground that a situation of failure
of the constitutional machinery in the State has ari-

sen.

2.10.14 The suggestions of the first State Government
appear to rest on the twin assumptions that (a) the
Union can deploy its forces in a State, only on the
request of the State Government, and (b) the State
Government has a right to requisition Union armed
forces and to use them under its control to quell public
disorder.

2,10.15 The second State Government has interpre-
ted Article 355 and Entry 2A of List I to mean that
the Union Government cannot, in any circumstances,
deploy its armed forces in a State in aid of the civil
power suo motu. A necessary pre-condition for such
deployment is a request from the State Government
_ or its concurrence. If, in a situation which obviously

calls for intervention by the Union in aid of the civil
power, a popularly elected Government of a State
fails to make a request or give its concurrence to such
intervention, the President may legitimately take
over the Government of the State under Article 356
on the ple~ of complete breakdown of law and order
and clear the way for intervention at the request or
concurrence of the Governor’s administration. Also,
according to the State Government,the Central Re-
serve Police Force, the Border Security Force, etc.
are not “armed forces but come under the expression
“any other force subject to the control of the Union”
occurring in Entry 2A of List I. Further, in sugges-
ting an amendment to the second part of Entry 2A of
List 1, the State Government apparently does not
consider it necessary that the Union should lay down
the powers, jurisdiction etc. of its forces, armed or
otherwise, while on deployment in a State in aid of
the civil power. It need determine only the terms
and conditions of such deployment with the concurre-
nce of the Inter-State Council. These should be uni-
form for all the States.

2.10.16 As noticed in paragraph 2.10.07, even before
the Forty-second Am=ndment, maintenance of public
order which required the use of the armed forces
of the Union in aid of civil power of the
State, had been expressely excluded from the ambit
of Entry 1, List Il The question is whether, what
stands expressely excluded from the purview of Eatry
1, List I, was (before the Forty-sccond Amend-
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ment) within the exclusive competenice of the Union,
For this purpose, it is necessary to havea look at
the relevant provisions. The subject-matter of Entry
2, List I is : “Naval, military and air forces; any
other aim:d forces of the Union”. Entry 2, ListIT
dcals with “Police”. (The Forty-second Amendment
made it expressly subject to Entry 2A of List ).
Entry 1 (Criminal Law)of List IIl expressly excludes
the use of the armed forces of the Union in aid
of civil power from its purview. Entry 2 of List III
comprises : “Criminal procedure, including all
matters included in the Code of Criminal Procedure
at the commencement of this Constitution”. “The
civil power” in the context of Entry 1, List IT and
Entry 1, List IT[ “Criminal Law”—obviously refers
to the civil authorities of the State Government
charged with the responsibility of maintaining public

order.

2.10.17 It is well-settled that the entries in the
legislative lists should be given the widest scope and
the main topic of an Eatry is to be interpreted as
comprehending all matters which are necessary,
incidental or ancillary to the exercise of power under
it. By this token, the use of the armed forces of the
Unijon in aid of the civil power in a State, is 2 matter
which is necessarily incidental or subsidiary to the
express subject-matter of Entry 2 of List I. Entry 2,
List I—before theinsertionof Entry 2A in that List—
could be construed as conferiing exclusive power on
Parliament to make laws with respect to .tl.ne use of
any armed force of the Union in aid of civil power.
In view of Article 73, the executive power of .the
Union would also” extend to this matter.

2.10.18 Thus, even before the Forty-secom.i'Amend.
ment. the Unijon had the power to deploy its armed
forces in aid of the civil power for the purpose of
maintaining public order or quelling an internal
disturbance. Insertion of Entry 2A in List T by ghe
Forty-second Amendment not only made_ explicit
what was carlier implicit in Entry 2 of List I but
further enlarged its scope by adding the words “any
other force subject to the controlof the union......
in aid of the civil power”. The words “any other
» in this Entry refer to a force other than an

force ( r
arm-d “force, but which is subject to the control

of the Union. Such a force of the Union may be
deployed to aid the civil power of a State whose
even tempo of life is disrupted due to some wide-
spread natural calamity such as cyclone, earthquake,
floods etc. In case of such an internal disturbance,
the Union may send its force of technical experts
(which may not be integral to its armed fqrces) to
aid the civil power of the State to meet the situation,

10.10 The expression <«in aid of the civil
pozwler”' usede in Entry 2A is not necessar!ly to be
read as meaning that the Unijon can deploy its armed

only at the request of the State

forces in a State .
Government. It may happen that the State autho-
rities responsible for maintenance of law and order

or unwilling to deal with a serious dis-
?Jfb:;ﬂ’%f public order, anq the State Government
fails or refuses to seek the aid of the Union armed
forces for suppressing it. Jt does not meant that
ation, the Union is expected to

i a grave situ p
;Zx::i(:zhan %dle spectator. It has a duty to intervene



and power to deploy suo motu its armed forces if,
in its opinion, the public disorder in the State has
assumed the magnitude and character of an ‘internal
gi;;urbance’ within the contemplation of Article

2.10.20 Article 355 casts a duty on the Union to
protect every State inter alia against internal dis-
turbance. It refers to three kinds of situations.
One is that of ‘external aggression’, the other is of
‘internal disturbance’and the third is a situation of
‘breakdown of the constitutional machinery’. These
situations may either arise singly or in combination
with one another. If an internal disturbance does
not involve a failure of the constitutional machinery
in the State, no action can be taket simply on this
ground under Article 356. Article 355 does not ex-
pressly say about the acts which the Union may do
or the means which the Union may employ to quell
an internal disturbance, simpliciter. However, it is a
firmly established rule that ‘“‘where an Act confers
a jurisdiction, it impliedly also grants the power of
doing all such acts or employing such a-ans
as are essentially necessary to itS cxecution’s,
In the light of this fundamental principle, Article
355 not only imposes a dutyon the Union to protect
a State against external aggression and internal dis-
turbance but also, by inevitable implication, grants
to the Union the power of doing all such acts and us-
ing all reasonabl: means as may be essential for
the effective performance of that duty.

2.10.21 Of course, in exercise of the power
available by necessary implication, the Union can-
not assume to itself the responsibilities exclusively
assigned to the States by virtue of Bntries 1 and 2
of the State list. In other words, unless National
Emergency is proclaimed under Article 352 or powers
of the State Government are assumed under Article
356, the Union Government cannot assume res-
ponsibility for maintenance of public order in a State
to the exclusion of the State authorities charged with
the maintenance of law and order. The use of the
expression “aid” in Eutry 2A indicates that the
Union armed forces can be deployed to help and
supplement the efforts of the State police and magis-
tracy in guelling the disturbance and restoring order.
The Union armed forces and the State authorities
concerned have to act in concert for this purpose.
Unijon’s overriding power to ensure suchc-ordination
to put down an internal disturbance in a State is also
impliedly relatable to Article 355. If the State Govern-
ment or its authorities, despite informal requests or
warnings, do not cooperate or they impede the exer-
cise of the power of the Union in dealing with the
internal disturbance, a formal direction under Article
257 can be issued. This is, however, a last resort
pow-r. Since non-compliance with such a direction
may attract the sanction in Article 365 and further
entail action under Article 356, even a fore-warning
about the issue of such a formal direction will, in
most cases, be eough to secure the necessary co-
operation of the State anthorities.

2.10.22 The contention of one of the State Govern-
ments that it has got a right to requisition the armed

. (**) ITO Vs M.K.M-hrmme! Kunhe-(:969), 2SCR 65 at
Page 69, ’

forces of the Union for the purpose of preserving
public order, appears to be misconceived. Though
it has not referred to the provisions contained in
Sections 130, 131 and 132 of the Code of Criminal
Procedure, 1973, yetin making this claim it possibly
had these provisions in mind.

2.10.23 Section 130 of the Code lays down that
if any unlawful ass:mbly cannot be otherwise dis-
persed and it is necessary for the public security that
it should be dispersed the Executive Magistrate of
the highest rank who is present, may cause it to be
dispersed by the armed forces. Such Magistrate
may tequire any officer of the armed forces to dis-
perse the assembly with the help of the armed force
under his command and to arrest and confine members
of the unlawful assembly. “Every such officer of the
armed forces shall obey such requsition in such
manner as he thinks fit ...... ** vide Section 130(3).
Before the Forty-second Amendent, matters con-
tained in Sections 130, 131 and 132 could be related
to Entry 2 of the Union list and Entry 2 of the Con-
current list. After the Forty-second Amendment,
such use of the armed forces of the Union would
fall not only under Entry 2, list T and Entry 2,
List II1, but also come within the purview of Entry
2A of List 1. Thus, there is an overlapping area
as between Entries 2 and 2A of List [ and Entry 2
of List I with respect to matters contained in Sec-
tions 130, 131 and 132 of the Code of Criminal Pro-
cedure. In view of the principle of legislative para-
mountcy of the Union embodied in Articles 246
and 254(1), there is little scope for the exercise of the
legislative power of the State Legislatures under
Entry 2 of the Concurrent List with respect to the
matters comprised in Sections 130, 131 and 132 of
the Code of Criminal Produced: re.

2.10.24 A perusal of the provisions of Sections
130, 131 and 132 of the Code would show that they
do not confer any direct right on the State Govern-
ment to requisition the armed forces of the Union.
Of course, there is nothing in the Constitution or
the Code of Criminal Procedure which debars a
State Government from requesting the Union Govern-
ment for making available the aid of its armed forces
for suppressing public disorder. But that does not
mean that the State Governments have an indefea-
sible right to ask for the aid of the armed forces of
the Union, whenever they like. In a situation of public
disorder, not amounting to internal disturbance, the
Union Government has a discretion to accept or de-
cline the request of the State Government for such
aid,

2.10.25 The Central Reserve Police Force. the
Border Security Force, the Central Industrial Se-
curity Force etc. were consittuted by Parliamentary
enactments as “armed forces™. Tt would be in-
correct to categorice them as “any other force subject
t(} the ?ontrol of the Union” in terms of Fntry 2A
of list I.

2.10.26 The sugeestion that the expression <«pawers,
jurisdiction, privilegesand liabilities of the members -
of such forces while on such deployment”’, occurring
in Entry 2A of List I should be replaced by the words
“determination ofterms and conditions of such de-
ployment applicable to all States with the concur-
rence of the Inter-State Council’’ has been examined



in Section 8 of @hapter VII on “Deployment of
Union armed forcesin a State for public order duties”’.
As pointed out there, the proposed amendment of
Entry 2A of List I will create an operational vacuum.
Also, it will necdlessly burden the Inter-State Council
with a comparatively routine administrative task of
concurring in the terms and conditions of deploy-
ment of Union forces in a State.

2.10.27 In the light of the foregoing discussion,
it is not possible to support the demands of
the two State Governments for deletion and modi-
fication of Entry 2A of List I and Entries 1 and 2
of List 1II.

2.10.28 Entry 7, List I—Entry 7 of List I relates
to “Industries declared by Parliament by law to be
necessary for the purpose of defence or for the pro-
secution of war”.

It has been suggested that this should be modified
as “Industries necessary for the purpose of armament”’.
Entry 7, as it exists, contains a very important safe-
guard, namely, Parliament has to declare by law
that the industry is necessary for the purpose of
defence or for the prosecution of war. The amend-
ment suggested would do away with this safeguard.
Further, the scope of the expression ‘armament’ is
highly restricted. Armament is only one of the several
aspects of ‘defence or prosecution of war’. The pro-
posed modification, if accepted, would seriously
cripple the capacity of the Union for effective dis-
charge of iis responsibilities with respect to defence
or prosecution of war. New concepts in defence and
in the prosecution of war are all the time being
thrown up. It is a dynamic situation. An industry
which is considered essential today for delence or
war, may not be so regarded tomorrow and vice-
versa. We are, therefore, of the view that it would
not be in the national interest  to modify the existing
Entry as suggested.

2.10.29 Entry 24, List 1—"Shipping and navi-
gation on inland waterways declared by Parliament
by law to be national waterways, as regards mechani-
cally propelled vessels; the rule of the road on
such waterways’’.

One State Government seeks to restrict Union’s
jurisdiction only to shipping and navigation on
inter-State rivers. Another State Government has
argued that *“this Entry is widely worded and may
take in shipping and navigation on inland waterways
of rivers which are completely within a particular
State. Shipping and navigation on inland waterways
of intra-State rivers completely belong to the States
over which the Union Government or Union Parlia-
ment should not have much power to intervene’.

Means of communication are the lifeline of the
nation. Important inland waterways, which are
declared to be naticnal waterways form part of the
national communication network and are vital for
the nation. Significantly, the Constitution has con-
ferred powers on the Union to give directions to the
States in regard to maintenanc e of means of commu-
nication of national or military importance (Article
257). Inland waterways of national importince may
be inter-State rivers as also others, All inter-State
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rivers may not be of national importance from
the point of view  of communications. Further,
the mere fact that a particular inland waterway
happens to beentirely within a State does not in any
way detract from its national or military importance.
Inland waterways are often useful for purposes
of defence. It is pertinent to note that the sccpe of
th: existing Entry is limited by the words ‘‘as
regards mechanically propelled vessels. This is so
because of the complex problems associated with
development, maintenance and regulation in water-
ways used by mechanically propelled vessels. We
are, therefore, of the view that no amendment of
Entry 24 is called for.

2.10.30 Entry 25, List I—‘“Maritime shipping
and navigation, including shipping and navigation
on tidal waters, provision of education and training
for the mercantile marine and regulation of such
education and training provided by States and other
agencies’. It has been suggested that the expression,
“Provision of education and training for the mercan-
tile marinc and regulation of such education and train-
ing provided by States and other agencies’’ should
be deleted and transferred to the Concurrent List.
Maritime shipping and navigation, including shipping
and  navigation on (idal waters, is essentially
matter falling under the broad head, *“Communi-
cations” and is admittedly a matter of nation:l
concern. It is also of great significance for defence.
“Maritime shipping and navigation, including
shipping and navigation in tidal waters” is proposed
by the State Goveinmentto be left in the Union
list, obviously because it is of national importance.
Provision of education and training and regulation
of such education and training provided by States
and other agencies is closely connected with and
ancillary to the main topic of the Entry and therefore
is-a matter of national concern. The only effect of
transferring this part of Entry 25 to the Concurrent
list would be to extend the legislative competence in
regard to regulation of such education and training to
the States, also. The transerred position will not be
materially different for even now, this Entry 25
saves the powers of the States to provide such
education and training. ‘Regulation’ of such edu-
cation and training imparted by the States and other
agencies has been included in List I, obviously to
enable the Union to ensure uniformity of syllabi and
standards. This is also in corformity with Entry 66
of List I which enables the Union fo determine and
coordinate standards of technical education. We can-
not, therefore, support the demand for modification

of Entry 25 of List I

2.10.31 Entry 30, List I—"Carriage of passengers
and goods by railway, sea or air, or by national
waterways in mechanically propelled vessels™,

It has been suggested by two State Governments
that the scope of the later rart of this Entry may be
limited to inter-State rivers, in line with the suggestions
for modification of Entry 24, List I. Clearly, there
is a misapprehension that the responsibility ¢f the
Union is restricted to inter-State rivers and not what
may be considered “national waterways”. We have
dealt with this aspect under 'miry 24, above. For
the reasons stated therein, we do not agree that the



seope of the later part of this Entry should be
modified and restricted to inter-State rivers as against
national waterways.

2.10.32 Entry 31, List I—1t relates to ““Posts and
Telegraphs ; telephones, wireless, broadcasting, and
other like forms of cmmunication”.

It has been suggested by one State Government
that Broadcasting and Television should be trans-;
berred to the State List. Another State Government
has suggested that these matters should be traps-
berred to the Concurrent List.

2.10.33 There are various facets of Broadcasting,
These powerful media, inter alia, have a vital rofe
in national integration, education and socio-eco-
nomic development of the country. Establishment
and working of this media involve large investments
and complex technological requirements. ‘Broadcas-
ting’ includes not only ‘Radio and Television® but
also other forms of wireless communication. The
criticism of most of the States is mainly directed
against the functional and not against the structural
aspect of this Entry. Their main grigvance is about
lack of access to these media, which is an entirely
different issue. We have considered these complaints
and suggestions in detail in the Chapter on *“‘Mass
media”?, Suffice it to say here, that Broaucasting
and Television are a part of the Broad head of ‘Com-
munications’ which are universally recognised as
matters of national concern. These media have evel
inter-national dimensions.

One State Government has pointed out that while
in the past the telephone facilities were departmen-
tally run, now the Mahanagar Telephone Nigam,
an autonomous body has been set up for the manage-
ment and developmeat of these ftacilities in Bombay
and Delhi. It is argued that, in line with this trend,
autonomous bodies set up by the Unjon are made
responsible lor telephone facilides in metropolitan
towns while in other towns and rural areas similar
autonomous bodies set up by States may be made
responsible. It has proposed that for this purpose
telephones may be shitted rom List I to List III.

Telephones are a very important means of com-
munication. Stretching over the length and breadth
of the country, they heip to bind the nation together.
They are vital for practically every tacet of the na-
tion’s life e.g. in trade and commerce. These faci-
lities require large investmcnts. Technclogical ad-
vances are taking place all the time in this ficld. For
the successful operation of these facilities, they lean
on other facilities like saiellites which are with the
Unjon. Establishment of autonomous bodies at
important centres is obly an administrative arrange-
metit decided upon by the Union for the more effi-
cient discharge of its functions. But such an action
cannot be made the basis for a plea to transfer part
of the subject to the Concurrent List.

It is in the larger interests of the nation that this
important meads of communication remains within
the exclusive jurisdiction of the Union so that the
entire system develops as an integrated, sophisticated
and modern fucility.

() Chapter XIX,

42

2.10.34 Entry 32, List I— “Property of the Union
and the revenue therefrom, but as regards property
situated in a State subject to legislation by the State,
save in so far as Parliament by law otherwise prr -
vides”.

It has been _suggested that the saving clause at
the end, viz., “save in so far as Parliament by law
otherwise provides” is unlnecessary and should be
deleted, because “Article 285 itself provides for such
powers”

v s 2.10.35 Article 285(1) provides for exemption of
all Union property from taxes levied by a State or
by any authority within a State. We have dealt
with the issues relating to Articles 285 and 289 in a
. subsequent part of the Chapter®® and have con-
cluded thatno structural change in these provisions
is called for. It will be sufficient to say here that the
exception carbed out by the saving clause of Entry
32 in question is in conformity with the basic scheme
of inter-governmental tax immunities provided in
Articles 285 and 289. If this saving clause is deleted
from Entry 32, as suggested, the - Entry will become
incompatible with Arucle 285, We are, therefore,
unable to support the suggestion for modification
of Entry 32.

2.10.36 Entry 33, List I-—The Constitution (Se¢venth
Amendment) Act, 1956 delcted this Entry as also
Entry 36 in List Il and modified Entry 42 in List Iil
to read “Acquisition and requisitioining of property”.

2.10.37 The suggestion of a State Government is
that the pre-1956 position should be restored. An
Entry ‘‘Acquisition and requisitioning of property
for. the purposes ol the Union” should be inserted
in List | and a new Entry 36 inserted in List 1[ which
will read “Acquisition and requisitioning of ali
property other tnan for the purposes of the Union”,
Entry 42 in List LLL, it is suggested, should be omitted.
The State Government has not poinied oui any
difficulty that they might be facing on account of the
present Entry 42 bemg in the Concurrent List.

2.10.38 Piior to the Seventh Amendment, both
Entry 33 of List I and Entry 36 of List Il provided
for aquisition and requisitioning of property, the
former for the purpose of the Union and the latter
for purposes other than those of the Union, subject,
however, to the provisicns of Entry 42 of List III,
The last named Ekntry provided for “Principles on
which compensaticn for property acquired or re-
quisitioned tor the purposes of the Unicn or of a
State or for any other public purpose is to be de-
termincd, and the form and the maoner in which such
compensation is to be given”.

2.10.39 Such trifurcation of the subject ld (o
several difficulties. Questions arcs¢ as to whether a
State Goveiiment cculd acquire or requisiticn
property for a “Unicn purpose”. It was held by the
Supreme Coutt, in State of Bombay V. Ali Gulshan’t
that a State was not competent to requisition or ac-
quire property under ihe Bombay Land Requisition
Act, 1948, for the accommodation of the stafl of a
foreign consulate, because that was a ‘Union purpcse’
and not a purpose of the State.

(®°) Paras 2.34,01 to 2.35.11.
(®*) 1955(2) SCR 867.




2.10.40 It was to get over these problems that the
Seventh Amendment was enacted. According to the
Statement of Objects and reasons of the Amendment,
the changes were made to obviate technical difficul-
ties and to simplify the con:titutional position. As
,a result of the Amendment, the entire field of acquisi-
ttow and requisitioning of property is available for the
exercise of concurrent legislative power by the Union
and the States. An objeciion that the State or the
Union cannot acquire or requisition property for
each other’s public purpose, isno l!onger tenable.
Further, it is no longer necessary to delegate, under
wrticle 258(1) to a State Government, the executive
power to acquire or requisition property for a purpose
of the Union.

2.10.41 Thus the existing arrangement is  more
flexible in that a State Government is competent to
acquire or requsition property for a ‘“Union
purpose” and vice versa. It is not clear what ad-
vantage would accrue on account of the change
proposed by the State Government. Rather, it might
lead to friction. In fact, if the pre-Amendment posi-
tion were to be reveried to, operation of the restored
Entries would re-create the same difficulties to obviate
which the Amendment was made. In view of the
many advantages which have been secured by having
a single Entry viz. Entry 42 in List IIf, we are unable
to support the suggestion for reverting to the pre-
1956 situation.

2.10.42 Eptry 40, List I—"Lotteries organiset by
the Government of India or the Government of a
State”.

The proposal of three State Governments is that
the words “or the Government of a State’” be omit-
ted from this Entry and the subject of ‘lotteries

worganisgd by the Government of & State’ should be
transferred to the State List. One State-level political
party nas also recommended that this Entry should
not apply to lotteries organised by the State.

2.10.43 Entry 40, List I should be read with Entry
34 of List II which comprises : “Betting and gamb-
ling”. There is a bead-roll of Court decisions3?
which have consistenily held that the expression,
“Bctting and gambling” includes the conduct of
lotteries. ‘Lotterries organised by the Government of
India or the Government of a State’ has been taken
out from tie legislative field compriscd in  Entry
34, List If and rcserved under Eatry 40 of List I
to be dealt with exclusively by Parliament. As a
resuli, in vigw ot Article 246(1) and (3), State Legis-
latares «re not competent to make law touching
lotteries organised by the Union or a State Govern-
ment. But so long as Parliament does not legislate
under Entty 40, List [, a State is competent under
Entry 34, List I read with Article 298, to conduct
a lottery. To the best of our information, at present,
there is o legislation made by Partliament on the
subject of lotteries under Entry 40, List L

2.10.44 State Lotteries always assume inter-State
dirmensions. Distributors of lottery tickets and subs-
cribers are scattered all over the country. A State

rganising a lottery is inherently incompetent to
Eontrol or regulate its operations or implications
beyond its territorial limits. A typical illustration of

(*3) State of Bombay Vs, Chamarbiugwalu, 1957 SCR 874,
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such a diffieulty is furnished by the Maharashtra
case®d  which went up to the Supreme Court.
By an cxecutive order, the Union Government al-
lowed the Government of Maharashtra and other
State Governments to conduct lotteries ‘for finding
funds for financing their acvelopment plans’. At
the same time, it advised that suitable steps be taken
tosafeguard the interests of such States as did not
de:ire to start State lotteries. Armed with this “per-
mission”’—which had no legal sanction—the Govern-
ment of Maharashtra imposed a ban on sale or dis-
tribution of lottery tickets of other States. Feeling
aggrieved, some persons filed writ petitions in the
Supreme Court challenging the validity of this ban.
The Supreme Court held that since Parliament had not
enacted any legislation under Entry 40, List I, the
Government of Maharashtra was competent under
Entry 34, List II read with Article 298 to organise its
lottery. It had also the necessary executive power for
that purpose. It was, therefore, not required to obtain
the permission of the Union Government 1o organisc
its lotteries. Even assuming that such peimitsicn is
necessary, a condition imposed by virtue of such
permission that lottery tickets of one State may
not be sold in another State, cannot be enforced by
the other State. The other State has no power to
make laws in regard to the lotteries organised by the
first State. Its executive power, by vittue of Article 298,
extends to lotteries organised by itself, but not to lot-
teries organised by the other State. If these conditicns
had been imposed by a law made by Parli ment under
Entry 40, List I, they would be legally ernforceable
throughout the area of its inter-Statc operation.
Keeping the subject of ‘regulation of lotteries orga-
nised by the State Governments’ in List 1, enables
Parliament to regulate this matter including its inter-
State aspect, effectively.

For the foregoing reasons, we are not in favour of
modifying Entry 40, List I and transferring any
part thereof to List II.

2.10.45 Entry 45, List I—“Banking.

It has been suggested that this subject may be trans-
ferred to the Concurrent List.

2.10.46 “Banking’” has been defined by Section
5(b) of the Banking Regulation Act, 1949 as “the
accepting for the purpose of lending or invesiment of
deposits of money from the public repayable on
demand or otherwise, and withdrawable by chcque,
draft or otherwise’, This definition is not exhaustive.
Two important aspects to be considereg in this con-
nection are the territorial nexus of Banks ard the
close connection of Banking with currency and credit,
Operations of the Banks arc not confined to the ter-
ritorial limits of the States in which they are located.
Their banking activities have nation-wide implicatior s.
Banking business has an important impact on inter-
State trade also. Currency and cr.dit are vital for
promoting  socio-economic develcpment of the
country. The Constitution has allocated the field
of Banking, exclusively to Parliament. The States
have the power to borrow but this is subject to the
control of the Union under ceitain circumstances

(Article 293). In view of the fact that Banking plays

5 S(g I‘h&nrai and others Fs, State of Maharashiru, (1584)



a very important role in the organisation of credit,
facilitation of inter-State trade and commerce, the
gecowth of national economy and economic welfare
of the nation as a whole, we are unable to support
the demand for transfer of this Entry to the Con-
current List.

2.10.47 Entry 48, List 1-—"Stock cxchanges and
futures markets”’.

It has been contended that “‘futures markets”
ace essentially intra-State in character, dealing with
local mercantile and commercial subjects, mostly of
local and regional significance. On these premises,
two State Governments have suggested that the subject
‘futures markets’ be transferred to the State List.
One of them has further suggested that the corres-
ponding part of Entry 90 of List I viz. “Taxes other
than stamp duties on transactions in futures markets”
be also shifted to the State List.

Commercial activities in “‘futures markets™ in~
volve ‘forward contracts’. If there is too much spe-
culation in the futures markets its impact spills over
inter-State boundaries causing artificial fluctuation
in prices and scarcity of commodities traded. It
has a clos: connection with price control and rc-
gulation of the production, supply and distribution of
commodities essential for the life of the community.
From this standpoint, the problem is bizger than the
individual States. In our country in the case of se-
veral essential commodities e.g. edible oils, wheat,
rice, pulses, spices and sugar etc., the producing
States are different from those where the bulk of
them is consumed. For example, ground-nut is
mainly produced in Gujarat, while the consumers of
this commodity are spread throughout the country.
Similarly, in production of wheat and rice, Punjab
is surplus, while the North Eastern and Southern
States are in deficil. To check this aspect of ‘futures
markets’ having inter-State dimensions, Parliament
has under this Entry, enacted the Forward Contracts
(Regulation) Act, 1952 and the Securities Contracts
(Regulation) Act, 1956. These legislations regulate
forward trading in certain goods throughout the
country.

The expression ‘“futures markets” in Entry 48,
List T does not mean the place or the locality where
transactions of sale and purchase of goods takes
place. If there was ever any doubt about the con-
notation of this expression it has been unequivocally
dispelled by a Constitution Bench of the Supreme
Court with those observations : “The word ‘futures’
means ‘contracts which consist of a promise to deliver
specified qualities of some commodity at a specified
future time........ Futures are thus a form of se-
curity, analogous to a bond or promissory note’.
In this sense a market can have preference only to
business and not any location”.3 On these premises,
the court held that the Forward Contracts (Regulation)
Act, 1952 was a legislation on ‘futures markets’
under-Entry 48, List I. In the light of this authority,
it is abundantly clear that ‘futures markets’ are com-
mercial activities which are not purely or mainly of local
or regional concern. They aie essentially inter-State
in character. No practical difficulty, disadvantage or

(*%) Waverly Jure Mills Co. Ltd. and others Vs. Roman and
Co.and the Attorney General of India (AIR 1963 SC 90).

hardhsip experienced in or resulting from the ¢pe-
ration of this Entry or the Acts passed thereunder,
has been brought to our notice. -

As regards the proposal for deletion of the tax..n
transactions in ‘futures markets’ from Entry 90, List}
and its transposition to List II, it may be observgw
that under Article 269(1) (e) it is mandatory for
the Union to assign and distribute all such taxes
among those States within which it was levied. The
proceeds of this tax do not form part of the Consoli-
dated Fund of India except in so far as the proceeds
represent the proceeds attributable to the Union
Territory. The States are its sole beneficiaries. For
the foregoing reasons, we are not persuaded to sup-
port the suggestion for transferring that part of En-
tries 48 and 90 of List I to List II, which relates to
“futures markets®’.

2.10.48 Entry 51, List I—“Establishment of stan-
dards.of quality for goods to be exportcd out of India
‘or transported from one State to another™.

It has been proposed that the phrase “‘or trans-
ported from one State to another” be deleted. The
argument is that each State can independently judge
for itself the quality of the goods it is purchasing from
the other States and a decision to accept such trans-
portation of goods exported by them has to be Icft
to the discretion of the State concerned.

2.10.49 The Constitution envisages free flow of
goods across State borders (Article 301). Parliament
alone has the power to impose restrictions on inter-
State trade (Article 302). One of the important achieve-
ments during the last three decades and more, is the
emergence of the country as a single economic union. .
This has enabled the country to march faster towards
industrialisation. Uniform standards throughout the
country are a must for promotion of inter-Statc
trade, also. Determination of standards as to the
quality of goods are also essential for export. They
help build international credit and goodwill for the
country in foreign trade, The suggestion of the
State Government would result in economic frag-
mentation of the commercial unity of the nation.
We cannot, therefore, subscribe to the proposed
modification of this Entry.

2.10.50 Entry 52, List I—"Industries, the control
of which by the Union is declared by Parliament by law
to be expedient in the public interest”.

Most State Governments and political parties have
not suggested any specific structural change in Entry
52 of List 1. But, all of them complain that by enact-
ing the Industries (Development and Regulation)
Act, 1951 and amending it from time to time on the
basis of declarations of public interest, the Union has
indiscriminately taken over under its control most of
the industries, with consequent denudation of the
powers of the State Legislatures under Entry 24 of
List 1. They have suggested that the First Schedule
to the IDR Act should be reviewed from time to tim
and those items, Union control over which is no
longer expedient in the public interest, should
deleted therefrom. Some of them have given a li
of specific items of industries which, they suggest,
should be deleted from the First Schedule to the Act.
One State Government after stating that ‘the Union



has tended to touch the State legislative field by in-
voking the powers available under Entries 52, 54 and
92 etc. in List I', has asked for a- general review of the
Entries in the three Lists. Only two State Governments
have specifically demanded structural changes in
Entry 52, List I and Entry 24, List Il of the Seventh
Schedule. One of them has suggested that Entry 24,
Zist 1 should be reformulated so as to read : *‘Indus-
tries other than those specified in Entries 7 and 52 of
List I, It has further urged that Entry 52, List |
be substituted by a new Entry, which by itself, will
" enumerate the ‘“‘core industries of crucial importance
for national development” and that the words which
enable Parliament to take over the field of Entry
24, List 11 by making a declaration of public interest,
should be deleted. A list of such “core industries™
has been suggested for insertion in the new Entry
52. Another State Government has suggested that
Entry 52 should be modified to limit Union’s control
to specified key, .basic and strategic industries enu-
merated in the Enfry itself. It has also given a
list of such industries for incorporation in Entry 52.
In short, the suggestion is that Entry 52, List I and
Entry 24, List II should be so restructured as to
become mutually exclusive and independent.

2.10.51 We have in a foregoing paragraph consi-
dered the proposal of the State Government for res-
tructuring Entry 7, List I. We have dealt with, in
detail, the issues and probiems in the context of Union-
State relations, concerning the various aspects of
Entries 52 of List I and Entry 24 of List 11 in Chapter
XII on “Industries”. At this place, the focus of the
discussion will primarily be on the demand for res-
tructuring these Entries.

2.10.52 The Constitutional position is that when
Parliament by law declares unde Entry 52, List 1
" that Union control over a particular industry is ex-
pedient in the public interest and passes a legislation
pursuant to such declaration, such industry, to the
extent laid down in the decloration and the legislation,
becomes the exclusive subject of legislation by Parlia-
ment, with corresponding denudation of the compe-
tence of the State Legislatures under Entry 24, List
1. By making the requisite declaration under Entry
52, List 1 Parliament passed the Industries (Develop-
ment and Regulation) Act, 1951. This Act has been
amended several times in the same manner. The
result is that the competence of the State Legislatures
under Entry 24, List IT with respect to a very large
number of industries enumerated in the First Schedule
of the IDR Act, has been taken away to the extent laid
down in this Act.

2.10.53 There are three important objectives of
National Industrial Policy which stem from the
Directives enshrined in Articles 38 and 39 of the
Constitution. One is to secure dispersal of industries
in a manner which would help correct regional im-
balances. The other is encouragement and protcc-
jon of small-scale industries. The third is curbing
of monopolies. Regulation and control at the na-
tional level of the establishment, growth and develop-
ment of certain industries or some of their aspects,
having a nation-wide significance, is necessary for
ensuring progress towards the welfare goals of gov-
ernmental policy envisioned by the Constitution.
Tdentification of such industries of nation-wide signi-
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ficance and public interest, from those which are not
of such interest, is essential for implementation of this
policy.

2.10.54 Since socio-economic conditions are :never
constant, industries cannot be classified once-for-all
into those which are of public interesi/or national
importance and which are not of such interest or
importance. ‘Public interest’ or ‘national interest’
are not static notions. They are dynamic concepts.
Union control of any industry considered expedient
in public interest, today, may not be so regarded in
future. Concepts keep changing with change in
circumstances. Enumeration of specific industries
in Entry 52, itself, is thus neither feasible no: desirablc.
The Entry has advisedly left it to Parliament to deter-
mine by law from time to time as to whether Union
control over a particular industry would be expedient
in the public interest,

.2.10.55 However, this is not to say that once an
industry has been so brought by Parliament by law
under the control of the Union by including it in the
enactment, (in the instant case in the First Schedule
to the IDR Act), it should remain there for ever. We
have in Chapter XII on *Industries”, emphasised the
ggecild .forI periodic review of laws enacted under Entry

, List I. '

2.10.56 We have recommended in that Chapter 33
that there should be a review, every three years, to
determine whether, in respect of any of the industries
in question, the Union’s control should be continued
or rclaxed. Such a review may be undertaken by a
committee of experts, on which State Governments
should be represented on a zonal basis. The result
of the review may also be placed before the National
Economic and Development Council proposed by us.
This will help foster the neceded coordination and co-
operation between the Union and the States.

2.10.57 This will go a long way in ensuring that at
any point of time, only such industries are kept within
the purview of this Act, Union control of which is
essential in the public cr national interest. As we
are of the view that the remedy of the problem lies
not in enumeration of specific industries of national or
public_interest in Entry 52, itself, but in effective
periodic review of the list of industries included in
the IDR Act (or any other Act passed under Entry
52, List I), we do not recommend smendment of this
Entry itself, as suggested. The necessity of making
any consequential change in Entry 24, List 1I. also
does not arise. '

2.10.58 Entry 53, List I—“Regulation and develop-
ment of oil-fields and mineral oil resources: petroleum
and petroleum products: other liquids and substances
declared by Parliament by law to he dangerously
inflammable.” ; ;

One State Government has suggested that the Entry
may be shifted to the Concurrent List, but has not
given any reasons in support of it. Another State
Govemmpnp has suggested that the Union’s control
may be limited to petroleum, oil and gas exploration
extraction, transport and marketing: and petroleun';
refineries and gas processing units. It has suggested

(35) Chapter XII on “Industries*’:Para 12,5.10,



that wholesale marketing of petroleum products and
LPG should be in the State List. It has also suggested
that dangerously inflammable substances should be
the concern of the States as it will have to bear the
consequences of any mishap relating to such substances,
and that to ensure uniform approach to these
substances on the part of the States, the Inter-State
Council may frame guidelines on the subject. Yet
another State Government has urged that onshore
development of Oil fields and mineral oil resources
should be transferred to the State List for balancing
regional development and for allowing the State
to obtain a just share in the profits made by the
Central Government.

2.10.59 Regulation and development of oil-ficlds
and mineral oil resources is a matter of vital interest
to the nation as a whole. It is an essential com-
modity for the economic life of the community. It
is. therefore, not reasonably possible to say that its
inclusion in List [ was unjustified. Availability of
petroleum and petroleum products is important not
only for development of the country but is also of
significance from the view-point of defence. Safe
storage, handling and transportation of inflammable
substances is today a very complex subject. We,
therefore, do not find a good case for transferring it to
the Concurrent List or any portion of this Entry to the
State List.

2.10,60 Entry 54, List I—“Regulation of mines
and mineral development to the extent to which such
regulation and development under the control of the
Union is declared by Parliament by law to be expedient
in the public interest.”

It has been suggested by a State Government that
this Entry may be shifted to the Concurrent List.
Another State Government has stated that the Union
ought to be concerned with key and strategic minerals.
Even in the case of strategic minerals, unless security
considerations for conservation of these minerals
require otherwise, the Union should be concerned only
with significant deposits. It has suggested that Unien’s
control may be limited to key and stratezic
minerals. A list of such minerals to be enumerated
in Entry 54 has also been furnished. We have dealt
with “Mines and Minerals®, separately.’® Mines
and minerals furnish an important industrial input for
economic and industrial development. Entry 23 of
List IT provides for “Regulation of mines and mineral
development subject to provisions of List T...... ”,
Parliament has enacted Mines and Minerals (Regula-
tion and Development) Act, 1957. The observations
made by us in regard to emumeration of certain indus-
tries in Entry 52 are equally valid in respect of the
suggestion to enumerate certain minerals in Entry
54, itself. For all those reasons we are unable to
support the suggestion for restricting Entry 54 to
certain specific minerals or for transferring it to the
Concurrent List.

2.10.61 Eatry 55, List I—*“Regulation of labour and
safety in mines and Toilfields.”

One State Government has demanded that this
Patry be shifted to the Concurrent List. Another
State Government has suggested that regulation of

(36) Chapter XTI,
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labour and safety in oil-fields ought to be, as it is at
present, within the exclusive jurisdiction of the Union,
but Union’s responsibility in regard to mines should
be limited to such mines as are within the jurisdiction
of the Union as suggested by it in regard to Entry 54.
Regulation of labour and safety in mines and oil-fieldy
is closely connected with and incidental to the maitd
topics enumerated in Entries 53 and 54, List 1. We
are, therefore, unable to support the suggestion for
transfer of Entry 55 to the Concurrent List or its
modification. :

2.10.62 Entry 56, List I—*“Regulation and develop-
ment of inter-State rivers and river valleys to the extent
to which such regulation and development under the
control of the Union is declared by Parliament by law
to be expedient in the public interest.”

Contrary to the general trend of its suggestions one
State Government_has proposed that “diversion of
the waters of inter-State rivers to any part of the terri-
tory of India and apportionment among the States
(but not including the use within the States) of the
waters of inter-State rivers” be added to this Entry.
We note that the State Government has also suggested
that all inter-State water disputes should be referred to
a permanent tribunal constituted by the Supreme
Court. Another State Government has urged exactly
to the contrary. It has pleaded for deletion of this
Entry. This State Government is of the view that
Entry 56 gives the Union jurisdiction over water resour-
ces in inter-State rivers and river valleys even
when there is no dispute between the States. According
to them it confers vast and unfettered power on
the Union which the Union, on account of its much
larger resources, uses to encroach on an area which
is rightly in the jurisdiction®of the States. It is argued
that there is need for greater devolution of powers to
the State for accelerating development and in the crucial
area of water resources this concept is equally
important,

We have dealt with the various aspects of inter-State
river water disputes in Chapter XVIIl. Apportion-
ment of the waters of inter-State rivers by the various
States rests generally on any agreement among them
in regard to the utilisation of the same. Keeping in
view the sensitivities involved, the Constitution makes
a special provision for resolution of water disputes
(Article 262). The basic principle underlying the
Inter-State Water Disputes Act, 1956 is that such
disputes should be resolved, as far as possible, by
negotiation and when that is not possible, by a judi-
cial process through a tribunal constituted for this
purpose, and not through litigation in courts. Water
disputes raise highly emotive issues. It would not,
therefore, be prudent to leave their resolution entirely
to the Union executive. We are of the view that the
existing arrangements which provide™ for judicial
determination by tribunals of such complex” but
emotional questions-—when™they cannot be setiled
through negotiation-—is thebest way of dealing” with
them. ’

Water resources of inter-State rivers do not belong -
to any one State through which it passes. Flowing -
through the various States, such waters are not located
in any one State. [t is, therefore, essential that the
Union should have jurisdiction in regard to regulation



and development of inter-State rivers and river valleys
to the extent determined by Parliament to be expe-
dient in public interest.

2.10.63 Entry 58, List I—“Manufacture, supply
and distribution of salt by Union agencies; regulation
and control of manufacture, supply and distribution of

4salt by other agencies”.

It has been suggested that regulation and control
of manufacture, supply and distribution of salt by
agencies other than Union agencies should be taken
out of this Entry and transferred to the State List.
It is pertinent to note that salt is one item which is
consumed by every citizen and essential for human
existence. It is a basic necessity of life. But pro-
duction is concentrated in a few States along the sea
coast. A relatively insignificant amount is produced
by way of lake or mineral salt etc. in a few non-mari-
time States. The regulation and contro! of manufa-
cture, supply and distribution of salt is thus a matter
of npational interest. Therefore, it should remain in
the Union List.

2.10.64 Entry 60, List I—“Sanctioning of cinema-
tograph films for exhibition.”

The suggestion of a State Government is that this
Entry should be transferred to the State List. It
1s argued : “The current system of censoring by Board
of Censor nominated by the Union which might or
might not adequately provide for representation from
each of the States, is a feature which has to be borne
in mind while considering the real purport of this
Entry. India has got now a linguistically based founda-
tion with certain traditions, cultures, practices and
habits peculiar to each State, (sic) Even the faiths
are some times radically different. Cinematograph
" exhibition has now attained a peculiar position in
Mhe field of communication and information. Having
regard to the different tastes, varied culture, mosaic
(sic) habits of the people in each State in our country,
the power to sanction cinematograph films for exhi-
bition should be under the supervision and control
of the States and should not be the subject-matter of
legislation of Parliament. The Government suggests
that this Entry, viewed in the light of independent
developmental conscience of States, has to be trans-
ferred to the State List”. Another State Government
has also urged that this Entry be transferred to the
State List. It is argued : “The suitability of cine-
matographic films for exhibition is intimately related
to the culture, deeply-held beliefs and values of the
particular population. In India there is a marked
ethnic, linguistic, religious and cultural diversity.
It is quite possible that a particular film which may
be received very well by a predominant section in
one State may provoke roits in another State where
it deep'y offends the sensibilities of a major section
of the population.”

2.10.65 The Entry relates to only one particular
aspect of cinematograph viz., the sanctioning of films
for exhibition. All other matters relating to cinemas

_are included in Entry 33 of List II. This matter
appears to have been put in List T because this has
inter-State or even international implications. Some
of these films have not only a country-wide market
but also a world-wide one. It is a very powerful
medium, which has the potentiality of endangering or
strengthening national integration. If properly used,

8—325/87
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it can educate the masses on healthy lines, and in the
result, weld the diverse elements into a strong nation
and strengthen political and cultural unity and integrity
of India. On the other hand, this suggestion of the
State Government, if accepted, may result in practical
difficulties. Different States may enact diffenent
criteria for sanctioning exhibition of films and the
producers of films may be required to obtain a sepa-
rate licence from each State Government for exhibit-
ing them in the State concenred. This may lead to
serious problems. The very fact that a film well
received in one State may offend the sensibilities of
people in another State, instead of supporting, mili-
tates against the suggestion for transfer of this Entry
to the State List. We are, therefore, of the view that
the existing arrangements need not be changed.

2.10.66 Entries 62, 63 and 64, List I—These three
entries apart from enumerating certain institutions
as institutions of national importance, provide for
Parliament to declare and determine by law from time
to time new institutions of national importance.

It has been suggested : ““Parliament should not
have any such power. Ours is a rich cultural heritage.
In a free India this would be further enriched over the
years. It is essential that institutions which are
associated with this rich heritage, our freedom strug-

. gle, the blossoming of the nation, building up places of

excellence (sic), are recognised from time to time as
institutions of national importance”. The State
‘Government has, however, not given any reasons for
proposing curtailment of the powers of Parliament
in this regard. Another State Government has
suggested that it will be unfair if Parliament brings
another institution, within the jurisdiction of the
Union by declaring it by law to be an institution of
national importance, even if Government of India is
financing it partly. On this premise it has suggested
that in Entries 62 and 64 it should be stipulated that
this should be permissible only if the Government
of India is financing the institution to the extent of a
minimum of 75 percent. In line with its suggestion

to transfer “education” back to the State List, it has

argued that no new Central Universities should be set
up. No other State Government has raised any such
objection,

2.10.67 Entry 62 covers institutions like National
Library and the Indian Museum. Entry 64 deals with
institutions for scientific or technical education.
These institutions could be institutions of national
importance by virtue of their position in depicting
our national heritage or institutions of excellence in
the field of scientific or technmical education. It
would not be appropriate to link recognition of these
institutions as of national importance with a degree of
minimum funding by the Government of India.
Extent of funding by Government of India is a matter
of administrative convenience. We are, therefore,
unable to support the suggestions for modification
of Entries 62 and 64, We have also not found it
possible to support the suggestion that Education
should be brought back into the State List. There-
fore, we are unable to agree to the modification of

Entry 63.

2.10.68 Entry 66, List I—*‘Co-ordination and deter-
mination of standards in institutions for higher edu-
cation or research and scientific and technical instj-
tutions”,



It has been suggested by one State Government that
the Entry be transferred to List II. Another State
Government has suggested that in line with its sugges-
tion that Education should be again placed in List IT,
the jurisdiction of the Union under Entry 66 should
be limited to only those institutions, which are finan-
ced by the Union to the extent of a minimum of seven-
tyfive percent and declared by law to be institutions
of national importance. Coordination and deter-
mination of standards in institutions of higher educa-
tion or research and scientific and technical institutions
on a uniform basis for the whole country is vital for
the growth of the nation. Tt is significant that in
1976, the Entry regarding “Education” was transferred
from the State List to the Concurrent List. In the
circumstances, it is not clear why the Union should
be deprived of this power. No other State Govern-
ment has objected to this Entry. We are unable to
support this suggestion. The problem has been dealt
with further in paragraphs 2.17.08 to 2.17.17.

2.10.69 Entry 67, List I—*“Ancient and historical
monuments and records, and archaeological sites and
remains, declared by or under law made by Parliament
to be of national importance”. ’

2.10.70 As regards ancient and historical monu-
ments and records and archaeological sites and re-
mains, other than those covered by Entry 67 of List
I, the constitutional scheme of distribution of powers
is as follows

(i) Ancient and historical monuments and records
other than those declared by or under law made
by Parliament to be of national importance, is
part of Entry 12 in List II.

(i) Archaeological sites and remains other than
those declared by or under law made by Parlia-
ment to be of national importance, is Entry
40 in List TIT.

2.10.71 In all the above Entries, the expression
“declared by or under law made by Parliament” was
inserted by the Constitution (Seventh Amendment)
Act, 1956 replacing the expression “declared by Parlia-
ment by law”. In the Government of India Act,
1935, Entry 15 in List I, the Federal Legislative List,
read as “Ancient and historical monuments; archaeo-
logical sites and remains”.

2.10.72 One State Government has suggested that
both Entry 67 in List I and Entry 40 in List I1T should
be transposed to the State List. However, that Go-
vernment has not given any reason in support of the
suggestion.

2.10.73 Ancient and historical monuments and
tecords and archaeological sites and remains are not
matters purely of State or local interest. These have
aspects of general, historical, cultural or religious
importance, extending beyond the territorial boun-
daries of the States wherein they are located. The
upkeep of ancient and historical monuments and
archaeological operations both require highly sophis-
ticated technologies and 1°rge investments. Some of
them may be more important than others from the
national point of view. A few may even be of inter-
national interest. That is why Parliament has been
empowered by Entry 67 in List I to make a law enabling
these to be declared to be of national importance and
taken over by the Union.
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2.10.74 Even if the archaeological finds and re-
mains at a particular site are not of national impor-
tance, it is esseatial that Archaeological Departments
in individual States, in the interests of scientific in-
vestigation, historical research and due preservation
of sites and remains, should follow standard method
processes and procedures. This explains why thi
subject has been included in the Concurrent List as
Entry 40 enabling the Union infer alia to lay down
such standards. {

2.10.75 Also, maintenance and preservation of
ancient monuments and archaeological sites and re-
mains are quite expensive. Therefore, retention of
Entries 67 and 40 in Lists I and III respectively is
advantageous to the States as the related expenses
will continue to be borne largely by the Union,

2.10.76 We are, therefore, of the view that there is
now a fair sharing of responsibilities as between the
Union and the States, in the matter of ancient and
historical monuments and records and archaeological
sites and remains and that Entries 67 and 40 in List T
and III, respectively, do not need any change.

2.10.77 Entry 76, List I—“Audit of the accounts
of the Union and of the States”.

Two™ State Governments have recommended that
this Entry should be ame¢nded and the subject of “audit
of the accounts of the States” should be transferred
to the State List. Barring these States no other State
Government, political party or individual has made
such a demand.

2.10.78 Articles 148 to 151 of the Constitution deal
with the office of the Comptroller and Auditor General
(C & A.G). The C & A.G. holds a Constitutiong"
office (Article 148). Article 149 provides inter aly
that his duties and powers in relation to the
accounts of the Union and the States may be pres-
cribed by or under a law of Parliament. Under the
Comptroller and Auditor General’s (Duties, Powers
and Conditions of Service) Act, 1971, he is inter alia
responsible for the audit of the accounts of the Union
and the States. Under Article 150, the form of
accounts of the Union and the States is prescribed by
the President on the advice of the C & A. G,

2.10.79 As discussed in the Chapter on “Financial
Relations”, there is close interaction between the Uni-
on and the State Governments in fiscal and financial
matters. Maintenance of accounts of these Govern-
ments on the basis of uniform principles, early detec-
tion by an independent authority of irregularities in
financial transactions, and timely remedial action to
correct the irregularities, are some of the basic ingre-
dients of proper fiscal and financial management
and coordination between the Union and the State
Governments in these fields. It would be difficult,
if not impossible, to achieve these objectives if there
were to be a multiplicity of audit authorities each
prescribing its own system of accounting and adopting
its own audit methods and procedures. The Consti-
tution has, therefore, provided a single authority viz, ¢
C & A.G,, subservient neither to the Union Govern-
ment nor to the State Governments, who is empowered |
to advise on the form in which accounts of the Union "
and the States are to be kept, and to audit the accounts,
Thus the Constitution envisages the  C*& A.G. to



function as_the watchdog of the country’s finances.
This arrangement makes for economy in expenditure
as well. We are, therefore, unable to support the
proposal for modifying Entry 76.

2.10.80 Entry 84, List 1—"Duties of excise on
tobacco and other goods manufactured or produced

India except—

(a) alcoholic liquors for human consumption,

(b) opium, Indian hemp and other narcotic drugs
and narcotics,

but including medicinal and toilet preparations con-

taining alcohol or any substance_included in sub-para-
graph (b) of this entry”.

It has been suggested by one State Governments :
“The power to levy excise duty on medicinal and toilet
preparations containing alcohol etc. should be made
over to the States”. This  Entry ywas incorporated
as it was felt at the time of framing the Constitution

that this was essential for the development of the

pharmaceutical industry. The levy of different rates
of such duties in different States, it was felt, would
lead to a discrimination in favour of goods imported
which would be detrimental to the interest of the local
industry. No hardship has been brought to our
notice on account of existing Entry. Another State
Government has drawn attention to the fact that
whereas that State contributes 5 to 6 percent of the
Union Excise revenue, it receives only 1.2 percent of
the 40 percent distributed on the recommendation
of the last Finance Commission. 1t has, therefore,
urged that excise duty on industrial units defined by
Parliament by law as small-scale units be excluded from
the jurisdiction of the Union and shifted to the State-
List. We have pointed out in the Chapter on Finan-
cial Relations that such division would lead to many
administrative problems. For these reasons and
those mentioned in the Chapter on Financial Relations,
we are of the view that there is no need for a change
in the existing Entry 84 of List L

2.10.81 Eatry 90, List I—"“Taxes other than stamp
duties on transactions in stock exchanges and futures

markets”.

It has been suggested that the power regarding
taxes on “futures markets” should be transferred to
the State List because it is consequential to the State
Government’s suggestion for transfer of the subject
“futures markets’’ to the State List. We have already
dealt with “futures markets” in paragraph 2.10.48.
In view of that, we cannot support this suggestion.

2.10.82 Entry 97, List I—This is a residuary Entry.
It has already been considered alongwith Article 248
in paras 2.6.01 to 2.6.18 of this Chapter.

11. NEED FOR CONCURRENT LIST

2.11.01 The Concurrent List, at present, comprises
52 items.  The State Legislatures are fully competent
to legislate with respect to matters in this List. subject

) the rule of repugnancy in Article 254. 1f Parliament
completely occupies the field of a concurrent Entry.
the power of the State Legislatures to legislate in the
same field is rendered inoperative. The parameters
of the rule of repugnancy and its.effect on tpe State
legislative power have been discuss:d earlier in paras
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2.5.06 to 2.5.10 of this Chapter. Reservation of
State Bills under clause (2) of Article 254 read with
Article 200 will be dealt with later in a separate Cha-
pter®”.  Issues directly related to entries n the Con-
current List will be considered here.

Demand for abolition of the concurrent list

2.11.02_ Two State Governments and their support-
ing parties have proposed abolition of the Concurrent
List and transfer of all its items to the State List,
The demand apparently rests on two-fold premises.
First, that in a truly federal Constitution there is no
need for a Concurrent sphere of jurisdiction, and, as
such, a polity postulates a complete and mutually
exclusive division of power between the two levels
of government. Second, that the Concurrent List
has been operated by the Union in a monopolistic and
unilateral manner as if it were a second Union List.

. 2.11.03 Thus, the first point for consideration is,
whether from a functional stand-point, it is feasible
in any system of two levels of government, to have no
area, whetsover, of their concurrent responsibility
or overlapping jurisdiction. The history of the work-
ing of the older federations attests that the emergence
of a wide-ranging area of concurrent jurisdiction is
inevitable .with the passage of time.

Position in USA

2.11.04 The Constitution of the Unit.d States of
America is supposed to be a classic model of water-
tight compartmentalisation of governmental func-
tions. It enumeratesthe powerof theNational Govern-
ment and reserves residuary powers, except those
prohibited by the Constitution, for the States. It has
no Concurrent List. Most of the powers delegated to
the National Government are specified in Article 1,
Section 8. All the powers granted to the Congress
arenot exclusive. Over the years as a result of judicial
interpretation, a concurrent field has emerged. Those
powers which do not belong to the Congress exclu-
sively, and are not forbidden to the States, are con cur-
rent in the sensethatso long as the Congressdoes not
formally pre-emptor occupy the subject-matter of
these powers, the State legislatures may also exercise
them. Instances of matters which fall under this
‘concurrent’category are : bankruptcy, electricpower
and gas, regulation of public utility, food and drug
regulation, public welfare and social insurance, plan-
ning, taxes, borro wing money, establishment of courts,
chartering banks, corporations, acquisitiun of private
property for public purposes etc. Most of these
‘concurrent’ powers are liable to pre-emption by the
Congress through statutory elaboration, while others
such as the power to 1ax, are not pre-emptible. Thus,
in this so-called concurrent sphere the ligislative
power of the Congress predominates over that of the
State Legislatures. Nonctheless, the scope of con-
current sphere continues to be large because Congress
seldom occupies to the full, the field of a subject in
the concurrent sphere. Indeed, the Congress did not
for a number of years after the advent of the U.S.
Constitution, exercise all the powers delegated to it.
The power to regulate bankruptcies, for instance,
was Dot exercised by it until 1933.  Prior to the

37) Chapter V on “Resarvation of Bills by Goveraors for
( pmldogt's consideratson’’ paras 5.7.01 to 5.7.08,



passage of the Water Quality Act, 1965, the occasions
on which Congress exercised its power of total or
partial pre-emption in respect to mattess in the con-
current sphere, were few and far between. The under-
lying rationale of the pre-emption doctrine is that the
Supremacy Clasuse in Article VI, Clause 2 of the
United States Constitution jnvalidates State lawsthi ¢
interfere with, or are contrary to the laws of the Con-
gress The doctrine does not withdraw from the States
either the power to regulate what is merely a peri-
pheral concern of federal law or the authority to
legislate when Congress could have regulated a distinc-
tive part of a subject which is peculiarly adapted to
local regulation but did not. In case of a conflict,
betweun a State law and a Foderal law on a concur-
rent subject the former must yield to the latter®s.
An analogue of this rule is embodied in Article 254 of
our Constitution. After 1965, Congress has evinced
an increasing tendency to pass such pre-emptive
statutes relating to matters in this so-called concur-
rent sphere. Air Quality Act, 1967 and Pollution
Control Amendments of 1972 are examples.

2.11.05 Formal pre-emption apart, through the
technique of conditional grants-in-aid, the Federal
Government of the United States of America has
immensely expanded its role and extended its acti-
vities to many fields which are traditionally the con-
cern of the States and their local sub-divisions. After
1960, * the federal role has become bigger, broader
and deeper-bigger within the federal system both in
size of its inter-governmental outlays and in the num-
ber of grant programmes; broader in its programme
and policy concerns
e e deeper in ils regulatory thrusts
and pre-emptions” (ACIR Report). Today, the deli-
very of most governmettal services in the United
States has become inter-governmental in nature and
most functional responsibilities from a practical
stand-point, can no longer be described as exclusively
of federal or state or local concern. The federal gov-
ernment is now playing an ever-increasing role in
functional areas outside all those delegated to the
Congress by Section 8 of Article 1. This is a major
development. The broad interpretation placed by
the Supreme Court of United States on the Com-
merce Clause, Police Power and General Welfare
in its Constitution has had the effect of narrowing
down the scope of legislative power of the States
in various fields. Nonectheless, where diversity and
not uniformity is nezded and the matter is consi-
dered to be one of local or State concern, the
States are conceded the power of legislation.

............................

Canada

2.11.06 Sections 91 and 92 of the Constitution Act
of Canada enumerate the Classes of Subjects within
the exclusive competence of the Dominion and the
Provinces, respectively. Section 95 places only two
subjects viz., Immigration and Agriculture within
the Concurrent legislative competence of the Domi-
nion and the Provinces. Subsequently, through an
Amendment in 1951, Section 94A was inserted which
brought ‘old age pensions’ within the overlapping
jurisdiction of the Dominion and Provinces. A pro-

(38) Chicago & N W Tr Co.V.Kalo Brick & Tile, 950 US
311, .
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found transformation has taken place in the institu-

tions of government in response to a sequence of
changing pressures. Judicial interpretation has also

facilitated this change. Inter-governmental bargaining

tend to take place among exXecutives, to evolve cora-

plex agreements and tax transfer arrangements and on,
occasions confront legislatures with a fait accompli,
The position has been succinctly summed up by *ie

Royal Commissionon Economic Union and Develop-
ment prospects for Canada, (1985), thus :

those sections (SS 91, 92, 95 etc.) largely reflect mid-
nineteenth-century attitudes towards governments;
they bear little relation to the functions of the state
today or to the concepts and terminology of policy
decision. The area of de facto concurrent Federal-
Provincial jurisdiction have multiplied far beyond
the formally designated fields of immigration, agri-
culture and pensions .............. ”,

o The categories set out in

2.11.07 A persistent demand has been made in
recent years to include many more subjects in the
formally demarcated Concurrent field, with the
object of ensuring coordination and cooperation
between the two levels of governments over a much
larger area of inter-governmental functions.

Australia

2.11.08 The Australian Constitution does not
specifically provide for a Concurrent field. But it
impliedly recognises it. Section 51 of its Constitution
Act enumerates the legislative powers of the Common-
wealth parliament under 39 heads. There is nothing
in the wording of Section 51 which makes the matters
enumeraled therein as subjects of exclusive legislative
power of Commonwealth. It has been held in the
lightot Section 107 that with respect to matters enume-
rated in Section 51, the State Legislatures also may
legislate on these subjects if considered necessary for
the Government of the States. Thus, a fairly large
cohcurrent field has come into existence in Australia.
The power of the States to legislate in regard to Con-
current matters is subject to the rule of Federal para-
mountcy contained in Section 109 of the Australian
Constitution, Article 254 of the Indian Constitution
lays down a similar priociple.

West Germany

2.11.09 The West German Constitution also
provides for a substantial field of concurrent jurisdic-
tion.

2.11.10 Even in the United States of America and
Australia whose constitutions did not specifically
provide for a Concurrent List, a large area of iater-
governmental cooperation, concurrent jurisdiction
and shared responsibilities has emerged. The exisc-
ence of a sphere of concurrent jurisdiction is not
only desirable but inevitable. Due to the inexorable
pressure and inter-play of various factors—social
economic, technological, demographic, ecological and’
egalitarian—the role of the National Government
in all dual systems is expanding. The Constitutional
line dividing the domains of the national and the
State Governments has become increasingly blurred
Areas of common concern to the nation as a wholé



are bound to grow with social, economic and techno-
logical developments. The primary goal of both
levels of government is the welfare of the people.
The sine qua non of progress towards that goal is
inter-governmental cooperation, consultation and
coordination between the two levels of government
in all areas of common concerh or concurrent juris-
diction. Elimination of allareas of concurtent juris-
diction through a constitutional amendment will
only incapacitate the body politic in striving towards
this goal, Considered from this aspect, the demand
for abolition of the Concurrent List would be a retro-
grade step. Furthermore, abolition of the Concurrent
List would involve a drastic change in the fundamental
scheme and framework of the Constitution, which,
under our Terms of Reference, we are imperatively
required not to disregard. For all these reasons, it is
not possible to support the demand for abolition of
the Concurient List.

12, DEMAND FOR CONSULATION WITH STATES
BEFORE UNDERTAKING LEGISLATION

2.12.01 The next issue relating to the Concurrent
List is whether there should be consulation with the
States bzfore the Union initiates legislation with
respact to a matter in the Cencurrent List. Almost
all the State Governments, political parties and emi-
nent persons are of the view that there should be
such consultation. However, their views vary with
regard to—

(a) whether this should be a matter of constitu-
tional obligation or of convention;

(b) the mode and extentof consultation; that is
to say, whether in addition to consultation
with individual State Governments, there

~ should be collective consultation with the
proposed Inter-State Council;

(c) whether tnis consultation should assume the
character of concurrence;

(d) whether this consultation should be with the
State Legislatures also.

The Instrument of Instructions issued under the Go-
vernment of India Act, 1935 contained a provision
that, whenever any legislation was undertaken by
the Centre on a Concurrent subjcct, the Provincial
Governments would be consulted beforehand. There
is no such instrument of instructions envisaged by
our Constitution.

2.12.02 We have already dealt with the demand
(c) in para 2.5.22. It would, in effect, reverse the rule
of Union Supremacy into one of State Supremacy.
For reasons given there this demand cannot be sup-
ported.

2.12.03 Regarding (d)—One State Government
has suggested the insertion of a new Article 254A as
follows :—

“254A. Consultation with State Legislature and
Parliament—(1) No Bill with respect to any matter
enumerated in the Concurrent List shall be intro-
duced in either House of Parliament unless the Bill
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has been referred by the President to the Legisla-
tures of the States for expressing their views thereon
within such period as may be specified in the refe-
rence and the pericd so specified has expired.

(2) No Bill with respect to any matter enumerated
in the Concurrent List shall be introduced in the
Hcuse or either House of a State Legislature unless
the Bill has been referred by the Speaker of the
Legislative Assembly of such State to the Speaker
of the House of the People for expressing the
views of Parliament thereon within such period as
may be specified in the reference and the period so
specified has expired”.

2.12.04 It will be observed that instead of facili-
tating, this proposal, if implemented, would make
the working of the constitutional scheme of checks
and balances with respect to the concurrent sphere
of jurisdiction exceedingly cumbersome and dilatory.
We cannot, therefore, commend this proposal,

13. RATIONALE OF THE CONCURRENT LIST

2.13.01 The rationale of putting certain subjects
in the Concurrent List and giving the Unjon and the
State Legislatures concurrent powers regarding them,
is that they can be classified as matters neither of
exclusive national concern, nor of purely State or
local concern. They belong to a grey zone in which
the Union and the States have a common interest.
On the main aspects of these subjects, uniformity in
law throughout the country is Decessary in the national
interest. The jurisdiction of a State Legislature, by
its very nature, is restricted to persons, objects and
things situated within its territories. It does not ex-
tend to those things with which it has no territorial
nexus. The State Legislature , therefore, cannot
ensure such uniformity. Further, if a mischief or
cpidemic emanating in one State extends beyond its
territorial limits, it can be effectively prevented or
remedied only by a law passed by Parliament. On
the other hand, problems and conditions may vary
greatly from State to State and may require diverse
remedies suited to their peculiarities. If a Union
law, occupying the entire field of a Concurrent sub-
ject, attempts to enforce a Procrustean uniformity,
regardless of the special problems of different States
requiring diverse solutions, it may defeat its own
purpose. Where diversity is needed, the States know
what is best for them. That is why, the Constitution
gives to the State Legislatures, also, power to make
laws on a Concurrent matter to suit its peculiar condj-
tions. Then some subject matters of legislation may
be multifaceted. By their very nature, they cannot
be wholly allocated either to the Union or the States.
Overlapping is unavoidable in such cases. A typical
instance is of Trade and Commerce. Where it involves
trade with foreign countries or import or export
across borders, it is the subject-matter of Entries 41
and 42 of the Union List. Where it concerns Trade
and Commerce within the State, it is incorporated in
Entry 26 of List II. But ‘Trade and Commerce’ in the
products of any industry controlled by the Union
or of food grains and like items is put in Entry 33 of
the Concurrent List. Entry 26 of List I is subject
to Entry 33 of List III.



14, UNION LEGISLATION ON A CONCURRENT
SUBJECT-PRIOR CONSULTATION WITH STATES
ESSENTIAL FOR HARMONIOUS WORKING
OF THE SYSTEM

2.14.0]1 Tne enforcement of Urion Laws, parti-
cularly those relating to the Coucurrent sphere, is
secured through the machinery of the States. Coordi-
nation of policy and action in alf areas of concurrent
or overlapping jurisdiction through a process of
mutual coasultation and cooperation is, therefore,
a prerequisite of smboth and harm>nious working of
the dual system. To secure uniformity on the busic
issues of national policy with respect to the subject
of a proposed legislation, collective concultation
with the representatives of the State Governments
at the forum of the proposed Inter-Governmental
Council will also be necessary.

Whether such Consultation should be a Constitutional
Obligation or one of Convention

2.14.02 The only _question that now remains is
whether such consuitations should be made a matter
of constitutional obligation or left to be observed
as a salutary convention. A number of State Govern-
ments and political parties insist that the require-
ment of consultation should be incorporated in the
Constitution to ensure its strict observance, while
others would allow the matter to rest on convention.
We have given careful consideration to these diver-
gent  views,

2.14.03 We are of the view that il is not_necessary
to make the _Union-State consultation regarding
legislation on an item in the Concurrent List a
Constitutional  requirement. This will make the
process needlessly rigid. But this should be a_firm
convention. The advantage of a convention or rule
of practice is that it preserves the flexibility of thc
system and enables it to meet the challenge of an
extreme urgency or an unforeseen contingency. We
reconmended tatt this cornveition as t) consultation
with the State Governments individually, as well as
collectively, should be strictly adhered to, except
in rare and exceptional cases of extremc urgency or
emergency.

15. CHANGES SUGGESTED IN LIST 111

2.1501 We have discussed earlier that there is a
category of legislative subjects which are neither
exclusively of national interest, nor purely of domestic
or local concern of the States. They are subjects
some aspects of which are of national interest and
others of State interest. Both these aspects are
inextricably intertwined. Their relative strength and
proportion in a subject does not, over a long period
of time remain, constant or immutable, Nonetheless,
they are matters of common or conjoint interest to
the Union and the States. Uniformity, at least in
the main principles of law on such subjects, is desirable.
These matters, therefore, cannot be allocated to the
exclusive legislative sphere either of the Union
or of the States. Their proper place is in the sphere
of concurrent jurisdiction of the Union and the
States. ‘Bearing in mind these broad principles we
will now consider the demand for transfer of certain
entries from the Concurrent to the State List.

2.15.02 Two State Governments have demanded
tar-reaching ,changes in the Concurrent List. One
of them wants that the subject-matters of thirty-
four Entries in this List, namely : 3 (partly), 4, 5,
8, 10, 11, 11-A, 14, 15, 16, 17, 17A, 17B 18, 19, 21, 22,
23, 24, 25, 26, 28, 30, 31, 32, 33, 33A, 34, 35, 36, 37,
39, 40 and 42 (partly) be transferred to the State
List. It has further suggested modification of Entries
27 and 45 of List I1l. A regional Party of that State
has demanded that, with the exception of seven
Entries, namely : 4, 27, 29, 41,45, 46 and 47, all
other Entries in List I1I be transferred to the State
List. The other State Government has also made
similar suggestions. In addition, this State Govern-
ment has made certain suggestions in respect of
Entries 20-A and 38. It has also suggested placing the
residuary powers in the Concurrent List.

2.15.03 For considering the proposed changes it
will be convenient to divide the Entries in question
into five groups.

16. GROUP |

2.16.01 Group 1.—The first group would cover
Entries 3, 4, 14, 15,18, 21 and 32 of List 1l1l. No
specific reason has been given for transfer of these
Entries to the State_List.

2.16.02 Entry 3, List IIL.—*Preventive detention
for reasons connected with the security of a State,
the maintenance of public order, or the maintenance
of 'supplies and services essential to the community;
persons subjected to such detention”. One State
Government has suggested that since public order
is a Statc subject preventive detention for reasons
connected with the security of a State, or the mainte-
nance of public order and the persons subjected to
such detention should be a State subject, Further,
therc may be no detention for reasons connected
with the maintenance of supplies and services
essential to the community and persons who endanger
such supplies and services may be proceeded against
only for violation of specific laws. On these premises
it has suggested that Entry 3 of List III may be deleted
and shifted in a modified form as Entry 1-A to List
1I. Another State Government has suggested retention
in the Concurrent List of “preventive detention for
reasons  connected with maintenance of services
and supplies essential to the community and persons
subjected to such detention” and shifting of the
remaining part of the Entry to the State List.

2.16.03 Maintenance of Public Order, simpliciter,
except where it requires the aid and use of the forces
of the Union, is the sole responsibility of the States,
Lack of public order would cover a very wide range
of situations from chaos and threat to the security
of the State by small disturbances. The prevention
of a threat or danger due to war, external aggression
or armed rebellion to the security of the Union or
any part of the territory thereof, in a situation of
grave emergency, is the responsibility of the Union
(Article 352). Where in a State, a problem of public
disorder assumes the magnitude of an ‘internal
disturbance’, it is the duty of the Union to intervene
and protect the State against such disturbance
(Article 355). When does a public disorder assume
the character of an ‘internal disturbance’, is a matter



which has been left by the Constitution to the sub-
jective satisfaction of the Union Government.
Thus, the aggravated forms of public disorder are
matters of common concern of the Union and the
States.

Preventive detention is an extraordinary power
<and it cannot be used for dealing with ordinary
problems of public order. The legistative power in
respecty of preventive detention is  expressly
limited by the Constitution to the specific purposes
having a reasonable nexus with (i) Defence, Foreign
Affairs, or the Security of India (Entry 9, List I);
(ii) the Security of a State, the maintenance of public
order or the maintenance of supplies and services
essential to the community (Entry 3, List III). The
difference between problems of ‘public order’ simpli-
citer, and ‘public disorder’ of an aggravated kind
which could call for preventive detention, though
of a degree, should be treated as if it was a difference
of a kind. Assuming for the sake of argument that
‘public order’ within the contemplation of Entry
3 of List IIT means the same thing as in Entry 1 of
List I, then it must be remembered that preventive
detention is not the normal mode of maintaining
‘public order’.  Preventive detention is not meant
to deal with ordinary problems of law and order.
Neither Entry 9 of List I nor Entry 3 of List III
confers on legislatures powers to make any law relating
to preventive detention for reasons connected with
the maintenance of law and order and ‘persons sub-
jected to such detention’. The reasons for non-con-
ferment of such power are obvious. If the law and
order problems were allowed to be controlled by
or under the preventive detention laws the esecutive
would have surely taken recourse to the extraordinary
machinery of detention without trial on bare subjective
satisfaction rendering the ordinary criminal law
* otiose, futile and superfluors. It follows, therefore,
that detention for purpose of ‘law and order’ is foreign
to the preventive detention laws.

+2.16.04 Preventive detention being an extra-
ordinary power must be exercised with utmost
caution and care. It has the potential to subvert the
democratic form of government based on rule of
law. Inclusion of the subject in the Concurrent
List enables Parliament, by law to regulate the exercise
of this power throughout the country, in accordance
with certain principles. Articles 21 and 22 confer
important fundamental rights relating to protection
of life and personal liberty and protection against
arrest. These fundamental rights are part of the
very foundations of our democracy.  Preventive
detention is an exception and a drastic power available
to the executive. Clauses (4) to (7) of Article 22
prowdp for certain safeguards in case of preventive
dqtentlo{l. In order that preventive detention is not
misued it is essential that Parliament should have
-the power to lay down a uniform law not only covering
the essentials of law but also providing necessary
safeguards. _Neither State Government has brought
to our notice any hardship experienced by them
on account of the existing arrangements. We notice
that Section 3 of the National Security Act (19%0)
empowers both Union and State Governments to
make orders detaining a person under certain circum-
stances. By way of safeguard, the Central Govern-
ment may revoke or modify the detention order made
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by a State Government or any officer subordinate
to it (Section 14). We are, therefore, unable to
support the suggestion for transfer of Entry 3, List
IIT or any part of it to the State List.

2.16.05 As regards the suggestion that persons
who endanger the maintenance of supplies and services
essential to the community may be proceeded against
only for violation of specific laws, it may be noted
th:t criminal proceedings and preventive detention
are not parallel proceedings. The former is punitive,
the latter is preventive. An order of preventive
detention’ is not a° bar to prosecution for specific
offences,

2.16.06"' Entry 4, List II.—"“Removal from one
State to another State of Prisoners, accused persons
and persons subjected to preventive detcntion for
reasons specified in Entry 3 of this List”. The sugges-
tion of one State Government is that this Entry may
be transferred to the State List with the modification
that transfer of prisoners from one State to another
State would be made with the consent of the other
State. Another State Government has suggested that
this Entry may be deleted. They are of the view
that there is no need to transfer the persons detained
outside the State.

§2.16.07 The subject-matter of this Entry has
an inter-State aspect. So far as that aspect is concerned,
it can be effectively dealt with on uniform basis,
only under a law made by Parliament. The laws
made by a State Legislature cannot have operation
beyond its” territorial limits. Therefore, if the Entry
is transferred to the State List, it will become in-
perative. Even the State Government asking for
its transfer, seems to be conscious of this difficulty,
This is why it has suggested that before transferring
it to the State List, the words “with the consent of
the transferee State” be inserted in this Entry. Trans-
fer outside the State of a person detained, may become
necessary in certain extreme cases of large-scale
public disorders and violent crime, in the interests
of the security of the State and the prisoners and for
like administrative reasons. We cannot support the
proposal for amendment of this Entry,

2.16.08 Fntry 14, List III.—*“Contcmpt of Court,
but not including contempt of the Supreme Court”,

The broad object of the law of contempt of
court is to safeguard the status, dignity and capacity
of the courts to administer justice without fear or
favour, obstruction or interference. A unique feature
of our two-tier system, which distinguishes it from
other federations, is that it has a single unified
judiciary which administers Union Laws as well as
State laws, The Union and the States are thus equally
interested in the subject-matter of this Entry. This
subject has also a nation-wide dimension which can
be effectively handled only by Parliament. An
illustration will make the point clear. Parliament
bas, in exercise of its power under this Entry, passed
the Contempt of Court Act, 1971. Section 11
provides that a High Court shall have jurisdiction
to enauire into or try a contempt of itself or any
subordinate court, whether the contempt was committ-
ed within the territorial limits of the State in which
it exercises jurisdiction or outside it. This provision



is an illustration of the nation-wide aspect of the
subject. In view of Article 245, only a law made by
Parliament could take effective care of it.

2.16.09 Inclusion of the subject of ‘contempt of
court, in the Concurrent List is consistent with the
constitutional scheme which safeguards the position
of the High Court from being undermined by State
Legislation. If a legislation relatable to Entry 14,
List III is passed by a State Legislature it can be
stopped from reaching the Statute Book by the
dction of the Governor under Article 200 (Second
Proviso) and the exercise of Presidential veto under
Article 201. Even if the legislation escapes this check
and receives the assent of the Governor, it can be
amended, varied or repealed by Parliament either
directly or by passing a law inconsistent therewith
vide Proviso to Article 254(2). If the subject-matter
of this Entry is transferred to the State List, these
safegnards against parochial or unjustifiable use of
their legislative powers on this subject, by States,
would disappear. The proposal is thus untenable.

2.16.10 Entry 15, List ITL—*“Vagrancy nomadic -

and migratory tribes”. This subject has inter-State
dimension. The activities and mobility of such tribes
do not remain confinad to boundaries of a particular
State or States. The problems relating to them have
inter-State dimensions. The reason for including
this subject in the sphere of concurrent jurisdiction
is thus obvious. We find no substance in the demand
for its transfer to the State List.

2.16.11 Entry 18, List IIL—“Adulteration of
food stuffs and other goods™. This evil has country-
wide dimensions. Adulteration of foodstuffs and
goods may take place in one State and its deleterious
effects may occur in another State where they are
consumed. This widespread evil can be effectively
combated at the National level. Union laws on the
subject can be supplemented by the State laws. If
there are peculiar problems limited to a particular
State which require special legal remedies in variance
with those uniformly provided in the Union law,
a State legislation enacted with President’s assent
under article 254(2), can take care of the same. We
therefore, of the view that this Entry should

are, :
continue to remain in the Concurrent List.

2.16.12 Entry 21, List IIL—“Commercial and
industrial monopolies, combines and trusts”. The

commercial and industrial activities related to the
subject have inter-State dimensions and implications.
Unethical trade or industrial practices can be effectively
regulated or curbed only by a Union law applicable
uniformly throughout the country. Hence the reason
for putting this subject in the Concurrent List.

2.16.13 Entry 32, List III.—‘Shipping and
navigation on inland waterways as regards mechani-
cally propelled vessels, and the rule of the road on
such waterways, and the carriage of passengers and
goods on inland waterways subject to the provisions
of List T with respect to national waterways”.

This Entry is subject to Entry 24 of List T which
reads

“Shipping and navigation on inland waterways,
declared by Parliament by law to be national
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waterways, as regards mechanically propelled
vessels; the rule of the road on such water-
ways”,

2.16.14 Regulation of shipping and navigation
on inland waterways has a very close and substantial
connection with shipping and navigation ¢n inter-
State waterways, Navigation on inland waterways
may even have a close nexus with sea-ports and navi-
gation on sea waters. This aspect of the subject-
miatter of Entry 32 is of national significance, It
may even assume dominant importance from the
national point in the circumstances of a particular
waterway. Parliament has been given under Entry
24, List I, the exclusive power to declare by law
that a particular inland waterway shall be a national
waterway. To the extent of such declaration, the
power of the State Legislatures under Entry 32 would
stand superseded. Since the inter-State and intra-
State aspects of the subject-matter of Entry 32 cannot
be sharply distinguished or isolated from each other,
it cannot be allocated to the exclusive
legistative sphere either of the States or of the Union.
%@ appropriate place can only be in the Concurrent

1st. '

17. GROUP II

2.17.01 This group may be sub-divided into three
sub-groups—i(a), (b) and (c).

Sub-Group (a)

It will comprise Entries 11A, 17A, 17B, 25 and
33A. The only argument advanced for shifting these
Entries to the State List is f that the Constitution
(Forty-Second Amendment) Act, 1976, during the
Emergency period, brought them from List II to _
List III.

2.17.02 The mere fact that these Entries were
originally in List II, does not, by itself, lead to the
conclusion that their transfer to the Concurrent List
was not justified. The Forty-Second Amendment came
into force on 3-1-1977, i.e., about 27 years after the
advent of the Constitution. These two and a half
decades was a period of crises and trial for India,
Tt had to fight three wars to protect its idependence
against external aggression. On the home front, it
had to meet the challenge of fissiparous forces which
exploited for their sustenance a host of problems
facing the country. There was an acute food shortage
accentuated by a rapidly iacreasing population,
There was paucity of essential commodities, industrial
goods and essential machine tools. The bulk of the
population was illiterate and living below the poverty
line. There were great social and economic disparities,
Tndia. made an all-out effort to tackle these problems.
It embarked on social and economic planning and
development in a big way under national lecadership.
For this purpose, modern advances in technology
and communications were pressed into service. In
India, as elsewhere in the world, these changes in
technology, communications and social environment
had a profound influence on the thinking patterns,
expectations and attitudes of the people with respect
to the responsibilities of the Union and the State
Governments. Several governmental functions which
two and a half decades earlier were considered purely
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of State or local concern, now bscams in the general
parception of the psople, matters of shared responsi-
bility of the Union and the States.

2.17.03 The expressions ‘national iaterest’, or
‘State or local concern’ do not denote static ideas.
“They are opinions or beliefs grounded on experience
Eonditioned by a given set of circumstances. These
concepts undergo change on fresh experience in a
changed set of circumstances. The twenty-five years
after the commencement of the Constitution, was
a period of renascent activity, experimentation and
experience. The transfer of the Entries in question
to the Concurrent List is, therefore, to be appreciated
in the light of the experience of the working of the
Constitution during the two and a half decades pre-
ceding the Forty-Second Amendment.

-t e——

2.17.04 Eatry 11A, List III—*“Administration of
justice; constitution and organisation of all courts,
except the Supreme Court and the High Courts™.

The field of legislation covered by this Entry was
originally a part of Entry 3 of List II. By Section 57
(b) (iii) of the Forty-Second Amendment Act, 1976,
that part was omitted from Entry 3, List II, and by
clause (c) of Section 57 it was inserted in List III as
item 11A. ;

2.17.05 No specific argument has been advanced
to show that the transfer of this Entry to the Con-
carrent List has, in operation, been detrimental to
the interests of the States. Nor is there any evidence
before us from which such a factual conclusion can
be drawn. However, one general argument is that the
transposition of this Entry impairs the basic federal
features of the Constitution. In re Special Courts
Bill, 1978%, a similar argument was advanced. The
Supreme Court negatived it with the observation :

“We are unable to appreciate how the conferment
of concurrent power on the Parliament in place
of the exclusive power of the States, with respect
to the constitution and organisation of certain
courts affects the principle of federalism in the
form in which our Constitution has accepted and
adopted it”. '

In regard to the scope of Entry 11A, the Court opined
that the words of this Entry are sufficiently wide to
enable Parliament not merely to set up courts of the
same kind and designation as are referred to in the
relevant provisions but to create new or special courts
subject to the limitation mentioned in the Entry as
regards the Supreme Court and the High Courts.

2.17.06 The Union Government, while intro-
ducing the Forty-Second Amendment Bill in Parlia-
ment, did not make any statzment of ‘objects and
reasons’ for all the proposed amendments including
the one relating to the Entry in question. We are,
therefore, left to draw our own inference from the
apparent circumstances. The subject-matter of the
Entry in question is allied and complementary to the
subjects of Entries 1, 2 and 13 of List III. Though two
State Governments have suggested the transposition
of Entry 11-A to List 1L, they have not sought any
change in regard to these three Entries. A good part
of the field of these three Entries has been occupied
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by the great Codes—Indian Penal Code, Criminal
Procedure Code and Civil Procedure Code. The origin
of these Codes goes back to the ninetieth century.
The pre-Constitution Codes of Criminal Procedure
and Civil Procedure have recently been replaced by
the revised Codes enacted by Parliament. The concept
of uniformity and equality of treatment before law
ensured by these Codes have become deeply ingrained
in the common consciousness of the people of India.
The inclusion of this Entry in the Concurrent List
enables Parliament to secure a measure of uniformity
in the administration of justice, and constitution and
organisation of courts subordinate to the High Court,
in the States. To some extent, the area of Entry 2
occupied by the Criminal Procedure Code, could
overlap the laws enacted by the States with regard
to the organisation and jurisdiction of the subordinate
courts in the States. By bringing that part of Entry 3,
List IT into the Concurrent List, the risk of such conflict
will also be obviated. The suggestion for restoration
of the subject-matter of Entry 11-A to List II is
only theoretical and, perhaps, founded on imaginary
fears that Parliament would occupy needlessly ex-
cessive field of Entry 11-A and render inoperative the
power of the State Legislatures with respect thereto.
We, therefore, find that there are not sufficient grounds
for transposing this Entry back to List II.

2.17.07 Entry 17 A, List III-—"Forests”

Entry 17B, List IlI—“Protection of wild animals
and birds”.

In 1952, the Union Government formulated the
National Forest Policy. The Policy set a target of
bringing 1/3rd (i.e. about 100 million hectares) of the
total area of India under forest cover. About 75
million hectares were found recorded as under forest
cover. The States, however, did not seriously imple-
ment this Policy. The depletion of forests continued.
Apart from the pressures of human and cattle popu-
lation and the increasing demand for fire-wood,
timber and fodder, one of the main causes which led
to deforestation was the diversion of forest land
to non-forestry purposes. We are informed by the
Government of India that contrary to the National
Forest Policy, during the period of 30 years between
1951—1980, i.e., before the Forest (Conservation
Act, 1980 came into force, approximately 4 -5 million
Hectares of the forest land were officially diverted
for non-forest purposes. The average annual rate
of such diversion works out to 1.5 lakh hectares.
Extensive deforestation and degradation of vegeta-
tion caused an alarming destabilisation of the hydro-
logical cycle resulting in rapid run-offs in the
form of flood waters. It also led to progressive
shrinkage of the habitat of wild animals and birds
and erosion of genetic diversity in the recognised
ecological sub-divisions of the country. Eighty-one
species of mammalian fauna and some species of
birds were on the verge of extinction. The welfare of
tribals, who are ecologically and economically in-
separable from the forest was also put in jeopardy.
The adverse effects and implications of deforestation,
extended far beyond the territorial boundaries of the
States. The problems and mischief resulting from
deforestation had assumed national dimension.
There was_thus ample justification for transferring
“Forests” to the Concurrent List to enable Parlia-
ment to pass the Forest (Conservation) Act, 1980.



The primary object of this Act is to check indiscri-
minate diversion of forest land for non-forestry pur-
poses. The Union-State problems or difficulties in
the administration of this Act, have been dealt with
in the Chapter on “Forests”.

2.17.08 Entry 25, List III—°*"Education, including
technical education, medical education and univer-
sities, subject to the provisions of Entries 63, 64,
65 and 66 of List I; vocational and technical training
of labour”.

‘Education’ is an important legislative head. To
appreciate its allocation in the scheme of distribution
of powers between the Union and the States, it will
be useful to have a glimpse of the history of Govern-
ment policy on education over a period of 130 years
preceding the Constitution. This history is inter-
spersed by periods of extreme decentralisation and
extreme centralisation. Prior to the Charter Act
of 1833, each of the three Presidencies of British India
formulated its own education policy. From 1833 to
1870 was a period of extreme centralisation. There-
after, gradual decentralisation continued up to 1918.
In 1897, the Indian Education Service was establish-
ed. Members of this service manned all crucial posts
in Provincial Education Departments. Through this
service, the Centre exercised limited control over the
Provincial education policy. With the introduction
of dyarchy by the Government of India Act, 1919,
‘education’ was made a ‘transferred’ subject and
Central control over education became minimal.
This position continued till the adoption of the
Constitution in 1950.

2.17.09 The Constitution, as originally adopted,
tried to strike a balance between these two extremes.
It allocated “Education including universities, subject
to the provisions of Entries 63, 64, 65 and 66 of List
1 and entry 25 of List III” to the States as item 11 of
List II. “Vocational and technical training of labour”
and “Legal, medical and other professions” were
included as items 25 and 26, respectively, in the
Concurrent List. The authority for coordination and
determination of standards in institutions for higher
education or research and scientific and technical
institutions was assigned exclusively to the Union
(Entry 66 of List I). The Union was also enabled
to assume exclusive power with respect to “institutions
for scientific or technical education financed by the
Government of India wholly or in part, and de-
clared by Parliament by law to be institutions of
national importance” (Entry 64 of List I). The Union
is competent to set up and run its own agencies and
institutions, inter alia, for professional, vocational
or technical training or promotion of special studies
of research (Entry 65, List I).

2.17.10 It is noteworthy that the subject ‘educa-
tion’ though originally allotted by the Constitution
to the exclusive State field, was subject to Entry 25
of List III and Entries 63 to 66 of List I. The distri-
bution of power with respect to ‘education’, between
the Union and the States in this interlinked manner
was prone to conflicts and difficulties. So long as the
same political party was in power at the Union and in
the States, these difficulties did not come to the fore,
and education, for all practical purposes, was being
administered as a subject of “de facro concurrency”.
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The Union and the States were co-operating and

collaborating in most educational programmes and

were benefitting from the large Union grants made
for educational development. However, after 1967, .
conflicts and controversies started manifesting them-"
selves. For example, the Government of India advised

that in the interest of national integration, no Stat-

should put restrictions on admission to medical anx

engineering colleges on the ground of domicile. Despite

persistent persuasion by the Union, the States did

not agree to the suggestion. It was felt that the powers

conferred on the Union in the matter of education

were not adequate enough to resolve such difficulties

effectively. A debate was going on in educational

and political circles for more than a decade preceding

the Forty-Second Amendment as to whether the

subject of education should not be transferred from

the State List to the Union List or the Concurrent

List. The Sapru Committee!® suggested in its report
(1964) that ‘education be transferred from the State

List to the Concurrent List, while retaining Entry 66

in the Union List as it was. It was only the Forty-
Second Amendment (1976) that could give concrete

shape to this recommendation .

2.17.11 It was against this background that the
Forty-Second Amendment transferred and combined
item 11 of List If with item 25 of List III. The sug-
gestion of the State Governments is that “‘education”
should be transferred back to the State List.

2.17.12 Though the Statement of Objects and
Reasons appended to the Constitution (Forty-Second
Amendment) Bill is silent on the point, it is not
difficult to discern the reasons and objects for the
transposition of Entry 25 effected by this Amendment.
Education is a subject of prime importance to the
country’s rapid progress towards achieving desired
socio-economic goals. This apart, there were other
objectives to be achieved. One was to enable Parlia-
ment to secure a measure of uniformity in standards
and syllabi of education which is essential inter alia,
for promotion of national integration. An incidental
purpose to be served by this Amendment, was to
obviate problems arising out of Union legislation
encroaching upon the States’ sphere. The chances of
such conflict have been rendered remote, as a result
of this Amendment. No part of the subject of ‘edu-
cation’ now belongs to the exclusive sphere of State
legislative power. The Amendment was designed
to give the Union adequate power to enable it to
minimise the great disparities in the levels of education-
al development and standards of education as between
States. It was also intended to reinforce the capacity
of the Union to play its role more effectively, to
stimulate and assist the States in their efforts for
achieving the goal of universal primary education
fixed by the Constitutional Directive.

2.17.13 In our view, it will not be advisable to
revert to the pre-Amendment position by transferring
this subject back to the State List. However, education
continuous to be a very sensitive issue. In formulating
a national education policy, or in its review the Union
should not take a rigid stand on its paramount author-
ity, but ensure that such a policy is framed through

(40) Committeeset up by Parliament in the wake of the Jud-
gement of the Supreme Court in Gujaratr University Vs. Shri
Krishna (1963) (1) Supp. SCR 112.



a process of dialogue, discussion and persuasion
on the basis of consensus between the Union and
the States,

2.17.14 For effective and smooth working of
Unioa-State Relations in matters relating to higher
education, close consultation and  co-operation
between Governments at both the levels is a must.

his is so because ‘co-ordination’ in its intrinsic sense

necessarily implies “‘harmonising or bringing into
proper relation in which all the things co-ordinated
participate in a common pattern of action”.
(Gujarat University case, AIR 1963 S.C. 703, para
25). Further, though the powers of the Unioa and
the State Legislatures with respect to universities
and institutions for higher education and research
are referable to separate Lists of the Seventh Schedule,
yet there is a degree of inevitable overlap between
Entry 66 of List I and Entry 25, List 1II, The
existance of such overlap was noticed in Gujarat
University case, though the general head of education
was then in the State List,

2.17.15 Even though ‘education’ was transposed
to and iacluded in Entry 25 of the Concurrent List
by the Forty-second Amendment with effect from
3-1-1977, there has been no follow-up legislation
by the Union under this head. For all practical
purposes, thereforre, the sifuation continues to be
what it was before the Forty-Second Amendment.
The Regulation of (University) Standards Bill,
1951 contained two provisions : One relating to the
establishment of universities and the other conferring
power on the Union to derecognise any degree granted
-by a university. These provisions were subsequently
deleated  possibly because, at that time, general
head of ‘education’ was in the exclusive State List.
The deletion of these provisions, in consequence,
_debilitated the capacity of the Union and the U.G.C.
for co-ordination and determination of standards
in institutions for higher education.

2.17.16 Recently, in Osmania University Teachers
Association Vs, State of Andhra Pradesh (Civil Appeal

1205-06 of 1987 decided on 13-8-1987), the Supreme’

Court has struck down the Andhra Pradesh Com-
missionerate. of Higher Education Act, 1986, as
ultra vires the State Legislature, on the ground that
this Act, in substance, attempted to co-ordinate and
determine  standards of higher education in the
universities located in that State, which subject is
by virtue of Entry 66, List I and the University Grants
Commission Act, 1956 within the exclusive compe-
tence of the Union and its agency (U.G.C)). This
Judgement of the Supreme Court has brought about
a situation of stalemate or vacuum in matters relating
to higher education in the universities. The Court
itself pertinently observed that while the impugned
Andhra Pradesh Act had disappeared as a result
of its judgement, the need for such a legislation for
co-ordinating and streamlining the standards of
higher education in the national interest has not
“vanished into the thin air”, It drew attention to
the disparities, defects and deficiencies in the stan-
dards of higher education obtaining in the univer-
sities situated in Andhra Pradesh and also in the other
States. It underscored the imperative need for the
U.G.C. to play a greater and more effective role in
ensuring high standards of academic excellence in
the various universities in India. These observations
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of the high authority have incidentally highlighted
that the U.G.C. has been unable to carry out effectively
the duty of co-ordinating and determining standards
in the universities and other institutions for higher
education. Without an exhaustive survey of the
working of the U.G.C. and the performance of the
various  universities in maintaining standards of
academic excellence, it is not possible for us to pin-
point precisely, whether the failure of the U.G.C.
to discharge its duties effectively, is due to any defi-
ciency in its statutory powers, composition orfand
modus operandi. Nevertheless, it is necessary to
emphasise that, among others, there are two basic
pre-requisites of smooth and successful working
of the U.G.C. and other like professional bodies
(such as LC.A.R)), charged with the duty of co-
ordinating and determining standards in institutions
for higher education or research. Firstly, their
composition, functioning and mode of operation
should be so professional and objective that their
opinion, advice or directive commands implicit con-
fidence of the States and the universities/institutions
concerned. Secondly, this objective cannot be achieved
without close concert, collaboration and co-operation
between the Union and the States.

2.17.17 Some such relationship is envisaged in
a presentation of National Policy on Education,
1986 formulated by the Government of India. Its
para 219 declares : “The amendment of the Cons-
titution to include Education in the Concurrent List
was a far-reaching step whose implications... sub-
stantive, financial and administrative ... require a
new sharing of responsibility between the Union
Government and the States in respect of this vital
areas of national life. While the States would administer
the subject in the normal course, the Union Govern-
ment would accept responsibility to ensure the national
and integrative character of education, to maintain
comparable quality and standards, including those
of the teaching profession at all levels .... and in
general to promote excellence at all levels of the
educational pyramid throughout the country. The
concept of concurrency signifies a partnership....”.
This is as it ought to be. Education is so close to the
needs and concerns of the people that active involve-
ment of the States is vital, indeed indispensable.
That being so, the best and the most feasible way
of working the Union-State relations in the sphere
of education, would be that norms and standards
of performance are determined by the Union and
its agencies like the U.G.C. set up for this purpose
under Central statutes, but the actual implementation
is left to the States. By the same token, a system of
monitoring would have to be established by the

Union.

2.17.18 Entry 33-A, List HIL—"“Weights
measures except establishment of standards”.

3

Originally, the subject-matter of this Entry was
item 29 of the State List. It was transposed to List
III by the Forty-Second Amendment. No official
statement of objects and reasons for this particular
change accompanied the Amendment Bill. However,
it is obvious that fixation of weights and measures
directly affects inter-State trade and commerce.
The obvious object of transferring this subject to
the Concurrent List is to enable the Union to ensure

and



with respect to this matter a measure of uniformity
of policy and co-ordination of action between the
Union and the States. At the same time, power of
the State Legislatures to make a law in respect to
this matter, subject to the rule in Article 254A, has
also been preserved.

2.17.19 No practical Idifficulty or disadvantage
experienced by the State Government, arising from
the operation of Entry 33A, has been brought to
our notice. We do not find sufficient reason for
recommending restoration of this Entry to List 1L

Sub-Group (b)
”~

2.18.01 This sub-group comprises Entry 42—
“Acquisition and requisitioning of property”. In
paras 2:10-37 to 2-10-41, we have already dealt
with the suggestion that this Entry should be deleted
and that Entries 33 and 36 in List I and List II res-
pectively, which were deleted in 1956, should be
restored. We have explained there why we cannot
support the proposal.

Sub Group (c)

2.19.01 The Entries which are being dealt with
in this Sub-group are :

Entry 28, List III.—‘““Charities
institutions, charitable
endoments and religious

Entry 30, List III.—“Vital statistics including
registration of births and deaths.”

Entry 31, List IIl.—“Ports other than those
declared by or under law made by Parlia-
ment or existing law to be major ports.”

and charitable
and religious
institutions.”

The argument of one State Government for transfer
of Entries 28 and 31 to List II is that under the
Government of India, Act, 1935, these subjects were
included in the Provincial List. Regarding Entry
30, it is pointed out that prior to the Constitution,
this matter was the subject of local laws or Acts.
It is suggested that the pre-Constitution position
should be restored. Another State Government
has stated that, keeping in view the great religious,
cultural, social and institutional diversity in the
country, and the very large and growing number of
charities and charitable institutions, charitable and
religious  endowments and religions institutions,
it is proper that these institutions should be subject
to the jurisdiction of the State in regard to their
operations in that State. They have pointed out
that since such institutions sometimes also acquire
a covert, if not an overt, political role, there can
arise serious inter-State complications, if institutions
controlled and managed in one State operate in other
States without the latter having any jurisdiction in
respect of their operations there.

2.19.02 The subject-matter of these Entries are

not purely of State or local concarn. They have
important aspects of nation-wide interest.
2.19.03 Charitable and religious institutions

mentioned in Entry 28 have their importance for
all beneficiaries wherever they may be residing.
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Moreover, properties of institutions or endowments
may be situated in more than one State. Likewise,
their activities may extend beyond the boundaries
of one State. As regards possible inter-State compli- -
cations arising out of institutions, controlled ands
managed in one State and operating in another
State, it is clear that these can best be avoided by
having uniformity in regard to essential principles
of the law throughout the country, and this is possible
only if the Entry remains in the Concurrent List.
Indeed, a shift to the . State List may only add to
avoidable complications.

2.19.04 Collection and determination of full
and accurate statistics mentioned in  Entry 30,
List IIT, particularly about births and deaths, is
not a matter of exclusive State concern. It has impli-
cations and significance for the nation as a whole.
Growth or decline of population is States have an
all-India impact on socio-economic problems. Uni-
formity in the main principles of law or policy
governing the subject-matter of this Entry is,
therefore, essential in the national jnterest.

2.19.05 The subject-matter of Entry 31 has an
interface with List I and linkage with foreign trade
which is patently of national interest.

2.19.06 Reversion to the pre-Constituticn posi-
tion would, in our view, be irrational and contrary to
the basic principles on which the subjects of legis-
lative power have been distributed between the
Union and the States. We, therefore, do not sub-
scribe to the proposition for transfer of Entries 28,
30 and 31 of List TIII to List TI. '

20. GROUP III

2.20.01 Entries 16 and 17 of List III.—Fall in this —
group. The argument ig that these entries comprise
matters which are purely local in character and should,
therefore, be transposed to List II.

2.20.02 Entry 16—List III-*Lunacy and mental
deficiency, including places for the reception or
treatment of lumatics and mental deficients™.

It is a matter of commcn kncwledge that perscns
suffering from some types of lunacy or insanity often
need prolcnged treatment or stay in mental hospitals
or asylums. Some mentally retarded perscns or
mental deficients are destitutes. Others are not
fortunate enough to have wealthy parents or close
relations capable of bearing the expenses of their
prolonged treatment or hospitalisaticn. The Govern-
ment or some charitable persons or institutions have
to bear their expenses. The smaller States with
relatively meagre resources cannot efficiently maintain
such institutions. The matter is thus inherently of
an inter-State character.

2.20.03 To have this matter in the Concurrent
List is advantageous to the States. The Union shares
the responsibility with the States in establishing or
aiding the establishment or maintehance of asylums
from its own funds or by making grants. The asy-
lums established or licensed by the Union, cater to
mental patients or lunatics from a number of States:
whereas lunatics resident in one State can be sentto an



asylum maintained by another State, only with the
congent of the latter State. It is in the larger interest
of the nation to retain this subject in the Concurrent
List.

2.20.04 Entry 17—List IIL.—“Prevention of crue-
Ity to animals. Prima facie, this subject appears
¥Q be mainly local in character. On further reflection,
it can be said that it is not bereft of inter-State impli-
cations, altogether. It may even assume international
dimensions. The question of preventing cruelty to
animals has now received international recognition.
For instance, some years back, wild monkeys in
India were caught en masse and packed like sardines
in congested crates and exported to foreigh countries
for scientific experiments. Many of them died in
transit. The rest were subjected to cruel or lethal
experimentation. In such cases where the cruelty
is committed in transit in the course of inter - State
or international trade, or, in the importing country,
the mattzr assumes not only national but even inter-
national dimensions. No specific difficulty arising
out of the operation of this Entry in the context of
Union-State relations has been brought to our notice.
There is, in our view, no valid reason for an amend-
ment of the Constitution for this purpose.

21. GROUP IV

2.21.01 Entries 8, 10, 11, 19, 20A, 22, 23, 24, 35
38 and 39 of List IIT are covered by this group. The
broad argument is that the transposition of these
Entries to the State List would be conducive to greater
administrative efficiency, bacause the State Govern-
ments are in a better position to appreciate the
needs in respect of these matters which are adminis-
tered and enforced through the machinery of the
States. A perusal of these Entries would show that
they are not matters of exclusive State concern. They
have implications and dimensions which are of an
inter-State character. Some of them are of nation-
wide importance.

2.21.02 Entry 8—List III.“Actionable wrongs™.

Actionable wrongs are civil wrongs, contradis-
tinguished from criminal wrongs or offences which
are the subject-matter of Entry 1 of this very List.
Apart from the fact that the matter in certain circums-
tances can assume inter-State dimensions, the law on
this subject in main principles, just like the criminal
law, requires uniformity throughout the country.
The appropriate place for this subject is, therefore, in
the Concurrent List. :

2.21.03 Entry 10—List IIT.—“Trust and Trustees”.

The psoperties of a trust may be situated in more
than one State. Similarly, its activities may cover
several States. Suffice it to say that some aspects
of the subject-matter of this Entry are of significance
for the country as a whole. We cannot, therefore,
support the proposal for transfer of this Entry to the
State List.

2.21.04 Entry 11—List III.—“Administrators-
general and official trustees”.

An Aiministrator-General may have concern
vith the properties and assets situated in more than

59

one State, belonging to the samc deceased person.
His functions, in such cases, have inter-State or
national dimensions. This is illustrated by Section
20 of the Administrators-General Act, 1963. Under
this Section, the probate or letters of administration
granted to the Administrator-General of any State
shall have effect over all the assets of the deceased
situated anywhere in India (excepting-Jammu & Kash-
mir) and shall be conclusive as to the representative
title against all debtors of the deceased and all persons
holding such assets, throughout the territory of
India. A provision like that of Section 20, ensuring
uniformity throughovt the territory of India on this
aspect of the subject, would be inherentty beyond the
competence of the State Legislatures. By its very
nature, the subject-matter of Entry 11, List III is not
one of exclusive concern of the States. We cannot
support the suggestion for its transpositicn to the
State List.

2.21.05 Entry 19—List IIL.—“Drugs and poisons,
subject to the provisicns of Entry 59 of List I which
respect to opium”.

Control of producticn, trade and use of drugs
and poisons is an important component of the subject
of this Entry. This matter is not purely of locail or
State concern. For instance, spurious drugs manu-
factured in one State may be despatched and sold
in-another State and there consumed with harmful
or fatal effects. In such cases, a law of the State
of despatch, owing to its territorially limited opera-
tion, cannot effectively prevent or penalise the mis-
chief committed in the State of destination. Only
a Union law, having operation throughout the terri-
tory of India, can effectively deal with such inter-
State problems.

2.21.06 Another closely associated aspect of the
subject-matter of Entry 19, List IIT is drug-trafficking
and drug addiction. This evil has assumed not only
national but global dimensions. Its network is no
respector of international fronticrs. Dope-trade is
run like 2 muiti-national concern. The control over
production, supply and distribution of narcotics and
the financing of this illicit business is in the hands
of international syndicates. Drug trafficking induces
and promotes drug addiction in a big way. Habitual
use of drugs like heroin, smack, L.S.D. has a deva-
stating effect on the mental and physical health of the
user. Large scale drug addiction may condemn a
whole generation of people to a vegetative existence,
and thus undermine the health, defence capability,
intellectual advancement, economic development and
progress of a mnation. To highlight these dangers
which the evil of drug-trafficking poses, Colombia
calls it “drug terrorism”. Several countries have
launched relentless compaigns against this evil.
Initiatives have also been taken for a coordinated
crusade at the internaticnal level against trafficking
and useof dangerous drugs. Being the large producer
of opium in the world, India has always maintained
a steady “interest” in this area of United WNaticns
activity. India was a party to all important inter-
national treaties and conventions in the field of drug
abuse control.

2.21.07 It may be noted that Entry 19, List IIL
has been expressly made subject to Entry 59, List I
which comprises : “Cultivation, manufacture, and



sale or export,of opium”. Heroin and smack which
are two of the dangerous drugs generally peddled
by the drug traffickers, are derivatives of opium.
In sum, the subject-matter of Entry 19, List 1II, has
important aspects of national and international
significance. This matter cannot, therefore, be
allocated to the exclusive legislative sphere of the
States. We cannot, or these reasons, support the
suggestion for transfer of this Entry to List IL

2.21.08 Entry 20A, List III—“Population Control
and Family Planning.”

Only one State Government has suggested that
this Entry should be transferred to the State List.
According to them family planning facilities should
be an integral part of the health facilities which is a
State subject and the present dichotomy between the
two facilities hampers their adequate integration.

Population control and family planning are a
vital part of the national effort at development.
This Entry was inserted by the Forty-second Amend-
ment to the Constitution recognising the importance
of this matter. It is well known that a significant
part of the fruits of development is neutralised by the
high growth in population. With more mouths to
feed, less savings are available for development.
Large addition to the population has its impact on
every aspect of the nation’s life. Many of the ills of
the society can be traced back to large numbers who
are unable to find a rewarding employment. It is
necessary to recognise this inter-dependence between
family planning and other sectors. We are, therefore,
of the view that Population Control and Family Plan-
ning is a matter of national importance and of common
concern of the Union and the States.

2.21.09 Entry 22, List III—‘Trade unions; industrial
and labour disputes”.

Entry 23, List III—“Social security and social
insurance; employment and unemployment”.

Entry 24, List III—“Welfare of labour including
conditions of work, provident funds, employers,
liability, workmen’s compensation, invalidity and old
age pensions ‘and maternity benefits”.

These three Entries relate to subjects of social
welfare. They have nexus with the Directive Princi-
ples of State Policy contained in Articles 38, 39, 42
and 43. These Directives are addressed to the Union
and the States, jointly. These are matters of common
Union-State interest having important aspects of
nation-wide significance. It is, therefore, not correct
to say that the transposition of these items to List
IT would be conducive to better and effective adminis-
tration of these subjects. Rather, it may lead to a
contrary result. State laws on these subjects would
be unable to deal with their inter-State aspects or
implications.

2.21.10 Entry 35, List III—‘Mechanically pro-
pelled vehicles including the principles on which taxes
on such vehicles are to be levied”.

The suggestion of a State Government is that while
taxes on mechanically propelled vehicles are a State
subject under Entry 57 of List II, the jurisdiction
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for determining principles of such taxes should also
be under State’s jurisdiction, instead of keeping it in
the Concurrent List. Entry 57 of List Il (relating
to taxes on vehicles, whether mechanically propelled
or not, suitable for use on roads including tramcars)
is expressly subject to Entry 35 of List IIl. This is
to say, if there is an existing law or a law made by
Parliament, laying down under Entry 35 of List ILL
the principles on which the tax on mechanically
propelled vehicles should be levied, the law made by
a State Legislature under Entry 57, List II must con-
form to those principles. If the law made by
Parliament does not indicate the principles rela-
ting to taxation on mechanically propelled vehicles,
the power of the State Legislatures to tax gsuch
vehicles would remain unfettered.

2.21.11 The main object of including the subject-
matter of Entry 35 in the Concurrent List is to enable
Parliament to regulate the exercise of the taxation
power of the States with respect to mechanically
propelled vehicles. If a law laying down such princi-
ples is made by Parliament under this Entry, any
State law imposing tax under Entry 57 of List II on
principles repugnant to those laid down by Parliament,
shall be rendered invalid to the extent of repugnancy,
by Article 254(1).

2.21.12 To give an example, the Union Government
has been able to obtain the agreement of all State
Governments to the charging of the same composite
fee in lieu of the tax payable by the holder of a
national permit for plying motor-vehicles. In pur-
suance of this agreement, the individual State Go-
vernments have to prescribe the agreed rate by suitably
amending their respective Motor Vehicular Taxa-
tion Acts. In this case, a law of Parliament under
Entry 35 of the Concurrent List has not been found
necessary.  Nevertheless, the Entry underlines the.
need for initiative by the Union in the matter of en-
suring uniformity in principles of taxation and related
policies in the various States so as to facilitate smooth
inter-State and inter-regional freight traffic by road.

- We are, therefore, of the view that the Entry in question

should continue in the Concurrent List without any
change.

2.21.13 Entry 39, List III—“Newspapers, books
and printing presses.” This Entry does not relate
purely to a local matter of exclusive State concern.
Its dimensions and implications extend beyond the
boundaries of individual States. Some periodicals,
magazines and newspapers have circulation throughout
or over a large part of India. The rationale of put-
ting this subject-matter in the Concurrent List is
obvious. We are unable to support the demand for
transposition of this Entry to the State List.

2.21.14 Entry 38, List III—“Electricity”.

One State Government has complained that taking
advantage of the entire field of electricity being at
present a Concurrent subject, the Union Government
is steadily taking over this sector. It is argued :
“The States are greatly hampered in electricity develop-
ment as all their projects, including even small pro-
jects, need Centre’s approval. This often takes years
and seriously delays development. This is an im-
portant contributory factor to varying degree of
chronic power deficit suffered by most States.” On



these premises it suggests that the subject be divided
into two parts. While electricity generation and
high voltage transmission (110 Kv. and above) by
public utilities may remain a Concurrent subject,
low voltage transmission (below 110 Kv.) distribution
and rural electrification and captive power plants

y be made an exclusive State subject. Finance
of electricity development may be a Concurrent subject.
To give effect to these suggestions, itis urged that a new
Entry 25A be added to the State List and Entry 38
of the Concurrent List be appropriately modified.

There is need for ensuring uniform standards all
over the country in regard to production, supply
and distribution of electricify, irrespective of voltage
levels. We are in agreement with the view that
the States should have adequate powers for sanction-
ing of various schemes for generation and transmission.
We have considered this aspect in detail in the Chapter

on “Economic and Social Planning” and have .

recommended periodic review of the norms for
approvai of schemes by the Union Government,
Central Electricity fAuthority and the Planning
Commission. .

22. GROUP vV

2.22.01 Miscellaneous—Suggestions relating to En-
tries 5, 26, 33, 34, 36, 37, 40, 27 and 45 of List TII
are dealt with in this group.

2.22.02 Entry S, List III—*“Marriage and divorce;
infants and minors; adoption, wills, intestacy and
succession; joint family and partition; all matters
in respect of which parties in judicial proceedings
were immediately before the commencement of this
Constitution subject to their personal law.”

It is suggested by two State Governments that this
Entry may be transferred in its entirety to the State
List. One of them has observed that the subject-
matter concerning the Entry has a positive impact
on the personal law of the subjects of the State which
undoubtedly varies from State to State.

2.22.03 Before the adoption of the Constitution,
most of the personal law of the Hindus, who consti-
tute the bulk of the population of India, in matters of
marriage, divorce, adoption, succession, joint family
and partition etc. was uncodified. There were several
schools of the Hindu law which varied from region
to region. Local customs could also outweigh and
modify the text of the Hindu Law. There was thus
a bewildering uncertainty and diversity. The main
object of including the subject-matters of this Entry
in the Concurrent List obviously is to enable Parlia-
ment to remove this disconcerting unpredictability
in personal law and secure a measure of uniformity
on its macro-aspects throughout the country. Several
steps have already been taken by Parliament in this
direction. Acts relating to several aspects of the
Hindu Law, such as succession, marriage, divorce,
have been enacted by Parliament. Thus a significant
advance has been made towards the goal set out in
Article 44. This Article directs : “The State shall
endeavour to secure for the citizens a uniform civil
code throughout the territory of India”. Transfer
of the matters comprised in Entry 5 to the State List
would halt further progress towards the goal. It
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might even reverse it. In any case, the macro-aspects
of these matters are of nation-wide significance. They
cannot be assigned to the exclusive State sphere. Their
appropriate allocation could only be to the sphere
of Concurrent jurisdiction of the Union and State
Legislatures. The proposal for transfer of these
matters to the State List is not sound. It is not pos-
sible to support it.

2.22.04 Entry 26, List III—“Legal, medical and
other professions.”

A bald demand, unsupported by reasons, has
been made for transfer of this Entry to the State List.

2.22.05 Article 19(g) guarantees the fundamental
right of the citizens of India to practise any profession,
or to carry on any occupation. Clause () of the
same Article protects the right of the citizens to reside
and settle in any part of the territory of India. The
field of practice available to a member of the legal or
medical profession is not restricted to the territorial
limits of the State wherein he for the time being re-
sides. The activities of persons practising these
professions may extend throughout the country.
Considered from this stand-point, the subject matters
of this Entry is not of exclusive concern of the States.
Hence, it has been rightly included in the Concurrent
List,

222,06 Entry 33, List IlI—"Trade and commerce
in, and the production, supply and distribution of,—

(a) the products of any industry where the control
of such industry by the Union is declared by
Parliament by law to be expedient in the public
interest, and imported goods of the same kind
as such products;

(b) foodstuffs, including edible oilseeds and oils;

(c) cattle fodder, including oilcakes and other
concentrates;

(d) raw cotton, whether ginned or unginned and
cotton seed; and :

(e) raw jute.”

This Entry is linked with Entries 26 and 27, List
11, which are as follows :

“26. Trade and Commerce within the State
subject to the provisions of Entry 33 of List II1.”

“27. Production, supply and distribution of
gﬁo‘?s subject to the provisions of Entry 33 of List

2.22.07 The suggestion of one State Government is
that the words “subject to the provisions of Entry 33
of List III” may be omitted from both Entries 26 and
27, the remainder of Entry 26 and Entry 27 may be
combined with the transferred Entry 33 of List III,
after omitting from clause (a) of the latter the words
“where the control of such industry by the Union
is declared by Parliament by law to be expedient in
the public interest”. The recast Entries 26 and 27
of List 1 would read thus :

“26, Trade and Commerce within the State
including trade and commerce in—

(a) the products of any industry and imported
goods of the same kind as such products;



(b) foodstuffs, including edible oilseeds and oils ;

(c) cattle fodder, including oil-cakes and other
concentrates;

(d) raw cotton, whether ginned or unginned and
cotton seed; and

(e) raw jute.”

“27. Production, supply and distribution of
goods including the production, supply and dis-
tribution of—

(a) the products of any industry and imported
goods of the same kind as such products;

{b) foodstuffs. including edible oilseeds and oils;

(c) cattle fodder, including oilcakes and other
concentrates; '

(d) raw cotton, whether ginned or unginned. and
cotton seed; and .

(e) raw jute.”

Another State Government has stated that there
is no reason why trade and commerce within a
State may not be in the exclusive jurisdiction of that
State. They are of the view that the only reasonable
exception to this might be the inputs of Defence and
War industries within the purview of Entry 7 of List
1 and therefore trade and commerce in these inputs
may be put in the Concurrent List to ensure unin-
terrupted flow to production units. Modifications
to Entries 26 and 27 of List II have been accordingly
suggested, but deletion of Entry 33 of List III in its
entirety has been proposed.

2.22.08 The original Entry 33 of List III did not
contain clauses (b), (c). (d) and (e). Th: last limb
of clause (a) viz.. “and imported goods of  the same
kind as such products” was also not there. This
limb and clauses (b) to (¢) were inserted by the
Coustitution (Third Amendment) Act. 1954,

2.22.09 A perusal of Eantry 33 would show that
the matters comprised in it are not of exclusive
concern either of the State or of the Union. Some
aspects of these matters are primarily of State con-
cernt, while others are of common Union-State con-
cern. There can be no sharp distinction or division
between these aspects. A certain amount of flexi-
bility in the distribution of these matters between
the Union and the States is not only unavoidable
but desirable. That is why some aspects of these
matters, supposed to be of dominant State interest
were included in Entries 26 and 27 of List Il and
were made subject to Entry 33 of ListIII containing
other aspects of the same matters considered to be
of Union-State common interest.

2.22.10 Clause (1) of Entry 33 has an inter-face
with Eatry 52 of List I. We have discussed the prob-
lems relating to industries, in the context of Union—
State relations,in detail in a separate Chapter.9
We have concluded that, in our view, no change or
amendment of the language of Entry 52 of List T
or Eatry 24 of List II is called for. It would follow

(41) Chpter XII

that the Union cannot divest itself of the power to
regulate trade and commerce in, and the production,
supply and distribution of, products of any industry
which has come under its control by virtue of a law
of Parliament. It is not, therefore. possible to sup-
port the suggestion that this power should be entirely
with the States. We are of the view that clause (a)
of Entry 33 of List III should continue in its present
form in that List.

2.22.11 We have also discussed the problems bear-
ing on Union-State relations regarding trade and
commerce in and, production, supply and distribu-
tion of, essential commodities of the kind mentioned
in clauses (b), (¢), (d) and (¢) of this Entry in the
Chapter on “Food and Civil Supplies™®. It is
sufficient to reiterate here that the Union should
continue to play an overall supervisory and regu-
latory role in the production, supply and distribution
of these commodities. Supply and distribution of
these essential commodities is a problem that has
assumed national dimensions. The retention of these
matters in List III is tully justified in the larger in-
terest of the country.

2.22.12 One of the State Governments (presu-
mably in the alternative) has raised certain issues
relating to the functional aspect of these matters.
It has urged that *“the State Government or its agen-
cies should be permitted to purchase levy paddy
and rice from the surplus States without interference
by the Centre”, and “the Reserve Bank of India
should charge concessional rate of interest in this
regard”. It has also urged that “in the interest of
effective control over the roller flour mills and en-
suring proper production and distribution of maida
and sooji to consumers, it is but necessary that the
licensing powersof roller flour mills are again vested_
with the State Governments, subject to geheral
guide lines from the Government of India.” It
further goes on to suggest that “if the power to grant
exemption from ceiling on stocks of pulses, in cases
where the getuineness is satisfied, is vested with the
State Governmants without referenice to the Govern-
ment of India, it will do a lot of good to dealers
besides making pulses available in plenty to the con-
sumers at reasonable price”. It wants that the power
of appointing new wholesale dealers in kerosene
should be with the State administration. These issues,
mainly of an administrative nature, have been dealt
with in the Chapter on «Food and Civil Supplics.4®

2.22.13 Entry 34, List TII—“Price control”.

There was no item corresponding to this Entry
in the Legislative Lists of the Government of India
Act, 1935. Entry 29 of List I in the Seventh Schedule
to that Act, referred, inter alia, to distribution of
goods. It was held by the Calcutta High Court
that fixation of price was involved in regulating the
distribution of articles under this Entry 29.

2.22.14 To clarify the position, the Constitution
has made ‘price control’ a specific item in the Con-
current List. However, the fact remains that ‘price
control’ is closely connmctcd with the regulation of
“trade and commerce in, and the production, supply

(42) Chanter XVI
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and distribution” of certain industrial and agricul-
tural products mentioned in Entry 33, List III. The
reasons given by us for not favouring the suggestion
for change and transfer of a good portion of Entry 33,
List IIT and List IT, apply equally to demand for trans-
position of this item to List II. No reason for the
proposed transfer of this Entry to List IT has been
Riven. It is a well-known  fact that, whenever
the country or a part thereof suffers from scarcity
of essential commodities or products, country-wide
unethical trade practices and black-marketing
make their ugly appearance in a menacing form
cutting across State boundaries. Overall price
controlis essential not only to curb such evil practices
but also to ensure Inter-State distribution of scarce
goods and essential foodstuffs on an equitable basis
to the people of all the States. This function can be
best performed through concerted coordinated
action of the Union and the States. This is the ra-
tionale of including ‘price control’ in List IIL
We find no justification for suggesting its transfer
to List IL

2.22.15 The State Government has, however rai-
sed certain issues relating to the functional aspect of
Entry 34 of List IIl. It has contended that “in the
matter of fixation of procurement price. the pre-
vious approval of Central Government is not neces-
sary” It has further pointed out that “several
schemes in the course of education, obliteration of
illiteracy, Nutritious Noon-Meal Scheme (feeding
about 84lakhsof childern and old age pensioners) have
been conceived for the first time in the country
by the Hon’ble Chief Minister”. In this connection, it
has suggested introduction of a “subsidised control
of prices for essential commodities for continuan
of such welfare schemes such as the Nutritious
f“Noon-Meal Scheme” These problems relating 1o the
administrative aspects of ‘price control’ have been
dezlt with in the Chapter of “Food and Civil Sup-
plies™4,

2.22.16 Entry 36, List III.—“Factories”.
Entry 37, ListIII—*“Boilers”,

A State Government has suggested that these
two Entries should be transferred to List IT as they
have an impact on the development activities of a
State including setting up of industries etc. Another
State Government has proposed that in line with
their suggestion for limiting the scops of Entries 7
and 52, List I, the two Entries 36 and 37 o! List IIT
may be shifted to List II. A glance at the Factories
Act would show that it makes provisions for the
safety, health and welfare of workers in factories.
It prohibits employmentof young children below
14 years in any factory. It prohibits employment of
women in factories except between 6 AM and 7
PM. The Boilers Act defines “boiler” as any “closed
vessel exceeding five gallons in capacity which is
used expressly for generating steam under pressure”.
Sometimes owing to defects of manufacture or wrong
handling, boilers used in factories or in engines.
leak or burst or otherwise cause accidental injuries
to workers or their users. The Boilers Act secures
aniformity throughout India in all technical matters

"~ (44) Chrpter XVIL.
10 325/87

63

connected with boilers with a view to preventing
accidents. Non-compliance with the requirements of
this Act have been made criminal offences carrying
penalties. The root-cause of an unsafe boiler
viz., manufacture may be located in one State and the
mischief or harm due to it may take place in another
State. It is thus clear that the object of putting En-
tries 36 and 37 in the Concurrent List is to enable
Parliament to secure by law a measure of uniformity
in these matters throughout the country. There is
Ii.(') case for transfer of these Entries to the State
ist.

2.22.17 Entry 40, List ITT—"“Archaeological sites
and remains other than those declared by or under
law made by Parliament to be of national importance.”
In paras 2.10.69 to 2.10.76 we have already dealt
with the suggestion that this Entry, along with Entry
67 in List I, should be transferred to List II. We have
explalined there why we cannot support the pro-
posal.

2.22.18 Entry 27, List III—*“Relief and rehabilita-
tion of persons displaced from their original place
of residence by reason of the setting up of the Domi-
nions of India and Pakistan”.

A State Government has recommended that the
expression “by reason of setting up of the Domi-
nions of India and Pakistan” may be omitted. How-
ever, it has not given any reasons for so deleting the
same. Another State Government, while urging the
deletion of these words, has suggested that the Entry
may be modified as under ’

“Relief and rehabilitation of persons displaced
from their original place of residence in foreign
countries and territories or in other States and
Union Territories.”

This Entry is a specific provision intended to cover
a situation created by partiticn of the country at the
time of Tndependence. The Constitution express?
recognises the need for providing relief to an
rehabitating persons displaced from Pakistan,
even though they could not technically be called at
that point of time, citizens of the country. We have
carefully considered the suggestion of the State Go-
vernment. If the expression “by reason of setting up
of the Dominions of India and Pakistan” is omitted,
then the scope of the Entry becomes wide open apd
could cover all aliens coming to India at any point
of time. This could possibly lead to a large influx
of foreigners into this country with all its undesi-
rable consequences. Indeed, serious problems have
already arisen in certain part of India due to conti-
nuousinflux of persons fromoutside into this country.
The Citizenship Act (1955) has been recentlyamended,
tightening up the qualifications by which a person
can become a citizen of this country. We are of the
view that the suggested deletion could become a
source of considerable difficulty and, therefore, can-
not be supported.

As regards the suggestion for inserting ‘persons
displaced from other States and Union Territcries’
in this Entry,” we feel that it is unnecessary. There
are other provisions, such as Article 282, which give
ample discretionary powersto the Union as well as



the States to make grants for any public purpose.
Entry 42, List III givest power to the Union and the
Status to acquire property (including Land) for
any public purpose.

2.22.19 Entry 45, List III-“Inquiries and Stati-
stics for the purposes of anyjof the matters specified
in List IT or List ITL.”

The first preferenice of one State Government is
that this Entry should be nmitted from the Concurrent
List. In the alternative, it is suggested that the
Entry should be recast as follows :

“Inquiries and statistics for the purpose of any
of the matters specified in List II or List IT[ but
not including inquiries in respect of the conduct
of any Minister of a State Government while
in office or after demitting office.”

Another State Government has argued that there
is no justification why inquiries and statistics for the
purposes of any of the matters specified in List II may
be in the Concurrent List and has suggested that
Entry 45 of List III may be limited to enquiries and
s].t.laﬁStlifIs for the purposes of any matters specified in

ist IIL

2.22.20 In support of its suggestion, the State
Government has advanced these arguments :

“This entry has been interpreted by the Courts
so as to enable Parliament to order a commis-
sion of inquiry in respect of matters exclusively
falling within the State legislative field. In
fact, the validity of the Commissions of Inquiry
Act, 1952 (Central Act 60 of 1952) has been
justified with reference to this entry. The
power under the Commission of Inquiry Act
in respect of the conduct of the Ministers of
a State Government even while in office has
been resorted to by the Central Government
purporting to exercise the powers under the
Commissions of Inquiry Act, 1952. Tn a Federal
set up, it is inconceivable that the Central
Government should have the power to order a
Commission of Inquiry in respect of the conduct
of State’s Ministers while in office or in re-
spect of the past conduct of the Ministers.
It is, therefore, necessary that Parliament
should have no power to order an inquiry in
respect of the conduct of Ministers of State
Government. This aspect assumes very great
importance in the context of different ruling
parties at the Centre and at the State level,
Almost in all cases, the Central Government
has resorted to order a Commission of Inquiry
into the conduct of Ministers of the State
Government when the State Government is
headed by a Chief Minister belonging to a party
different from the ruling party at the Centre.”

2.22.21 The object sought to be achieved by the
proposed changes, is, that “Parliament should have no
power to order a Commission of Inquirv in respect
of the conduct f a Minister of a State Government,
while in officeor™after demitting™office”. The State
Governmen* has suggested a new Article 246A declar-
ing that Parliament shall not have this power,
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2.22.22 Parliament passed the Commissions of
Inquiry Act, 1952. The Act came into force on
1-10-1952. Section 2 defines the “appropriate Govern-
ment” as (i) the “Central Government in relation to
a Commission appointed by it to make an inquiry -
into any matter relatable to any of the entries enu-
merated in List T or List II or List III in the Seven
Schedule to the Constitution”; and (ii) the *“Stafe
Government in relation to a Commission appointed
by it to make an inquiry into any matter relatable to
any of the entries enumerated in List IT or List III
in the Seventh Schedule to the Constitution”. Sec-
tion 3 empowers the appropriate Government to
appoint a Commission of Inquiry. It is bound to
appoint such a Commission if a resolution in this
behalf is passed by the House of the People or,
as the case may be, the Legislative Assembly of the
State. The purpose of appointing a Commission
under this Section is to make an inquiry into any
definite matter of public importance. The proviso
to this Section says that where any such Commission
has been appointed to inquire into any matter —

(a) by the Central Government, no State Govern-
ment shall except with the approval of the
Central Government, appoint another Com-
mission to inquire into the same matter for
so long as the Commission appointed by the
Central Government, is functioning;

(b) by a State Government, the Central Govern-
ment shall not appoint another Commission
to inquire into the same matter for so long
as the Commission appointed by the State
Government is functioning, unless the Central
Government is of opinion that the scope of
tshe inquiry should be extended to two or more

tates.

Sections 4 and 5 enumerate the powers of a Com-
mission.

2.22.23 The vires of Section 3 of this Act was
challenged before the Supreme Court in State of
Karnataka v. Union of India in Shri Devrai Urs’s case.43
The Supreme Court, by a majority, held that the
expression “inquiries” in item 45 of List TIT covers
all inquiries for the purpose of any of the matters
specified in List 1T or List TIT, The language used.
viz., “any of the matters specified” is broad enough
to cover anything reasonably related to any of the
enumerated items even if done by holders of Mini-
sterial offices in the States. In the alternative, it held
that even if neither Entry 94 of List I nor Entry 45
of List TIT would cover inquiries against Ministers
in the States relating to acts connected with the exer-
cise of Ministerial powers, Article 248, read with
Entry™97 of List T, must 'necessarily cover an inquiry
against Ministers on matters of public imnortance
whether the charges include alleged violations of
criminal law or not.

2.22.24 The judgement of the Supreme Court in
the Karnataka case continues to be the subiect of
serious debate in legal and political circles. We do
not want to enter into this controversv. But one
startling result which might flow from the interpre-
tation put by the Court on Entry 45, List 111, is that,
if it is permissible for the. Union Government by

(45) 1978(2) SCR 1.



virtue of the - Commissions of Inquiry Act passed
under this Entry, to appoint a Commission of Inquiry
to invesugaie nto charges of misconduct or corrup-
tion agaust Ministers of a State relating to any of
the matters in List 11 or List 111, on parity of reasoning,
a State Government also, is competent to set up a
Commission for inquiring into charges of corrup-
thqn against Union Ministers in respect of any matter
in List 14, if not in respect of any matter in List 111

also,

2.22.25 The interpretation of Entry 45, List 11J
given by tne Supreme Court highlights the potentiality
of this extraordinary power for misuse by the two
levels of government by initiating mutually recrimi-
natory inquiries through the Commissions set up by
them against each other. However, the mere fact
that this power is capable of being misused, is no
ground ior amending the Constitution. It will be
a case for providing appropriate safeguards against
the misuse of this power in the Commissions of In-
quiry Act, itself. Such safeguards can be —

(i) that no Commission of Inquiry against an
incumbent or former Minister of a State Go-
vernment on charges of abuse of power or
misconduct shali be appointed by the Union
Government unless both Houses of Parlia-
ment, by resolution passed by a majority of
members present and voting, require the Union
Government to appoint such a Commission,

OR

The Minister or Ministers concerned
request in writing for the appointment of such
a Commission; anc

no Commission of inquiry shall be appointed
to inquire into the conduct of a Mimster (in-
cumbent or former) of a State Government
with respect to a matter of public importance
touching his conduct while in office, unless the
proposal is first placed before the Inter-Govern-
mental Council (recommended to be establi-
shed under Article 263)4¢and has been cleared

by it

(ii)

As regards the suggestion that Entry 45, List 111
may be limited to inquiries and statistics for the pur-
poses of List IIl only, we have noted earlier that it
is inevitable that Entries in List 11 may have an inter-
face with Entries in List 1 and List II1. The objec-
tive sought to be achieved by initiating inquiries
in to matters in List I and/or List Il may be frustrated
if the matters in List 11 are also not covered by Entry
45 of the Concurrent List. We are, thprefqre, unablp
to support the suggestion for the modification of this

Entry.

22226 For all these reasons, while appreciating
the apprehensions of the State Government with
regard to the potentiality of this power for misuse,
we would decline to support their proposal for
amendment of Entry 45 of List III and for insertion
of the suggested Article 246A in the Constitution.

22227 We recommend that appropriate safe-
guards on the lines indicated above, be provided in

(46) Chapter IX on “Inter-Governmental Council-Article
263" Para 9.3.05.
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the Commissions of Inquiry Act, 1952 itself, against
the possible misuse of this power, while appointing
a Commission to inquire into the conduct of a Mijnister
or Ministers of a State Government.

2.22.28 Our observations with regard to the sug-
gestions of the State Government for transfer or
modification of a large number of Entries in the Con-
current List to the State List apply mutatis mutandis
to the wide-ranging demand of a Regional Party for
transfer of all but seven entries of the Concurrent
List to the State List. Indeed, these demands, in their
totality, would substantially truncate the basic scheme
of distribution of powers between the Union and
States, and considerably weaken the Constitutional
capacity of the Union to ensure a uniform, integrated
policy on basic issues of national concern.

23, EXTENT OF A CONCURRENT SUBJECT
TO BE OCCUPIED BY UNION

2.23.01 After a careful analysis and examination of
the Entries in the Concurrent List, we have come to
the conclusion that good enough case does not exist
for amending the Constitution to transfer any Entry
in the Concurrent List to the State List. However,
we may recall the general complaint of the States
that the Union has evinced a tendency to occupy
needlessly excessive field of the Entries in the Con-
current List as if it were a second Union List. Such
comprehensive occupation of the concurrent field,
it is contended, results, by the operation of the rule
of repugnancy contained in Article 254, in excessive
attenuation of the legislative power of the States with
respect to matters in List IIL

2.23.02 In examining this issue it would be advanta-
geous to begin by recapitulating that matters in the
Concurrent List are those which are of common in-
terest to both the Union and the States. The need
for Union legislation may arise for the following

reasons °*

(1) Need to secure uniforsity in regard to the main
principles of law thrcughout the country.

(2) The subject matter of legislation may have inter-
State, national and even international, aspects
and the ‘mischief’ emanating in a State may
have impact beyond its territorial limits.

(3) It may be important to safeguard a fundamental '
right, secure implementatic n of a Constitutonal
directive or,

(4) Coordination may be necessary between the
Union and the States and among the States
as may be necessary for certain regulatory, pre-
ventive or developmental purposesorto secure
certain national objectives.

2.23.03 There are over 250 Union Statutes (including
Existing Central Laws relating to the various matters
in the Concurrent List. These cover a very wide spec-
trum. At one ¥nd stands the Forest (Conservation)
Act, 1980 where in respcct of diversion of reserved
forest land to other uses there is no discretion what-
ever left to the States. At the other end is the Electri-
city (Supply) Act, 1959 wherein the States have been

elegated most of the powers. The extent of occupa-
tion of the ficld in the public interest would depend



on the requirements in a particular case and may even

y from time to time. Indeed, needless occupatior
of the field by the Union, may create avoidable diffi-
cuities in the achievement of the objective in view,
Our study of the Essential Commoditics Act, 1955
(ECA), an enactment relatable to Eatries 33 and 34
of List III, will be found in Chapter XVI on “Food
and Civil Supplies”. In that Chapter, one would notice
the advantages and disadvantages of having an exha-
ustive Union code on a Concurrent List matter.
In the case of the ECA, one distinct advantage is that
it empowers the Union Government to monitor the
production, availability etc. of essential commodities
in the different parts of the country, so that prompt
action can be taken in the event of a crisis anywhere.
The ECA also facilitates the planning, on a national
basis, of production, supply, distribution etc. of
foodgrains and other essential commodities. However
one major short-coming is that, in order to be able to
deal with the problems of food and civil supplies in
their States, the State Governments have to be dele-
gated adequate powers by the Union Government
under the ECA. We have observed therein that there
is a case for delegation of enhanced powers to the
State Governments under the Act and this problem
requires to be reviewed periodically by the Union
Government in consultation with the State Govern-
ments. In dealing with the matters cnumerated in
Eentries 33 and 34 of List 111, it is of utmost impor-
tance that the large diversity in the local situations is
taken into account. A higher degree of delegation
may take care of some of the problems arising out of
the diversity. One may wonder whether it admits
of only on¢ uniform system or plan of regulation, or
very objectives sought to be achieved would not be
better served by leaving that part of the legislative
field unoccupied %2 the States where diversity or pe-
culiarity of local situation is an overriding considera-
tion.

2.23,04 Before enacting a Union Law in respect of a
matter in the Concurrent List, it is necessary to stric-
tly consider how important, if at all, it is that there
should be uniformity in regard to the main principles
of the law in respect of that matter and evaluate the
deficiencies in the existing State laws which can be
rectified only through a Union Law. Keeping in view
the fact that the legislative powers of the States get
attentuated to the extent the field of legislation is
occupied by the Union, it is necessary to confined the
Union Legislation only to the main aspects in the light
of the relationals ,outlined in para 2.23.02 ante.

2.23.05 One general conclusion that can be drawn
is that when there is no compulsion to occupy the
field of Concurrent jurisdiction, it is necessary not to
occupy the field. We, therefore, recommend that or-
dinarily the Union should occupy only that much field
of a Concurrent subject on which uniformity of
policy and action 1s essential in the larger interest of
the nation, leaving the rest and the details for State
action within the broad framework of the policy laid
down in the Union law, Further, whenever the Union
Proposes to undertake legislation with respzct to a
matter in the Concurrent List, there should be prior
consultation not only with the State Governments,
individually, but also, collectively, with  the Inter-
Governmental Council which, as we have recommend
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should be established under Article 263 47, A resume
of the views of the State Governments and the com-
ments of the Inter-Governmental Council should
accompany the Bill when it is introducd in Farlia-
ment.

24, PART III— ARTICLES 247, 249 AND 252/'
Article 247

2.24.01 The power to provide for the administration
of a law is necessarily incidental to the power to make
laws relating to the subject. In consonance with this
principle, Article 247 empowers Pailiament to esta-
blish additional courts for the better administration
of Union laws rclating to any matter in List I only.

2.24.02 One State Government has objected that
‘Article 247 is so wide that it enables Parliament to
establish additional courts for the exercise of normal
civil and criminal jurisdiction also during the peace-
ful time... as such observance of due process of law is
also the responsibility of the States, this provision may
be omitted”, Another State Government has objec-
ted to the establishment of additional courts on the
grund that these courts are a departure from the
normal judicial structure envisaged by the Constitu-
tion where the same Courts administer all laws whether
made by Parliament or the State Legislature. There
should be no justification for setting up such courts
in normal non-Emergency times. These objections pos-
sibly stem from a misapprchension of the scope of
Article 247, The Article does not enable Parliament
to establish courts for the administration of Union
laws with respect to a matter in the Concurrent List.
Administration of State laws whether they relate tc
matters in List II or List III are outside its purview.
The Article thus does not in any way derogate from the_
powers assigned to the States by the Constitution.
We, therefore, find no substance in these objec-

tions.

25. ARTICLE 249

2.25.01 Article 249 is an exception to Article 246(3).
Clause (1) of the Article autporises Parliament to make
law on a matter enumerated in the State List, if the
Council of States (Rajya Sabha) by not less than two-
third majority of the members present and voting,
resolves that it is necessary or expedient in the national
interest so to legislate. Clause (2) provides that such
aresolution shall remain in force for a period not ex-
ceeding one year as may be specified therein. The
proviso to this clause enables the continuance in force
of the resolution, if and so often a resolution appro-
ving the continuance is passed in the manner prescri-
bed by clause (1). The life of the temporary statute
extends for a period of six months after the resolution
has ceased to be in force.

Effect of the Use of Article 249

2.25.02 When Parliament assumes power under this
Article, the subject-matter of the Parliament legisla-
tion, in a sense, stands temporarily transferred to the
Concurrent List and the exercise of the power of the

N
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State Legislatures in regard to that matter bacomes
subject to the rule of inconsistency laid down in
Article 251.

Issue Raised

2.25.03 Four State Governments specifically, and
Qe more State Government indirectly, have asked
for deletion of Article 249. Two of them have sugges-
ted, in the alternative, that Articles 249 and 252
should be so amended that the Union Government
powers to legislate on items in the State List do not
exceed.a period of six months each proposed legislation
must first be approved by the Inter-State Council.
Political parties supporting these State Governments,
have also made a similar)demand. One Regional Party
has also made a similar demand. Some experts and
public-men who appeared before the Commission,
have also suggested the deletion of this Article, On
the other hand, most State Governments and politi-
cal parties do not find fault with the provisons of
Article 249.

2.25.04 The main argumens advanced for deletion
of Article 249 are : that it short-circuits the amend-
ing process prescribed in Article 368 and enables only
one House of the Union Legislature to unilaterally
transfer a subject from the State List to the Concur-
rent List. The two-thirds majority of members present
and voting in the Council of States (Rajya Sabha)
may not necessarily reflect the consent of the majority
of the States through their representatives. The initial
life of the statute, though limited to one year, may be
prolonged indefinitely through successive resolutions
of the Rajya Sabha and a better alternative is available
in Article 252(1).

2.25.05 We have carefully considered the arguments
" for deletion or amendment of Article 249. These stem
from fears about the possible misuse of this power.
These fears have no empirical basis. The evidence
before us shows that the Article has been availed of
very sparingly to meet abnormal situations.

2.25.06 Article 249 was first invoked in August,
1950 ““for the effective control of black-marketing”,
when, in pursuance of the resolution, dated August
8, 1950 of the ‘“Rajya Sabha”, (See Foot Note 56—
under paragraph 2.26.17), Parliament enacted the
Essential Supplies (Temporary Powers) Amendment
Act, 1950 and the Supply and Price of Goods Act,
1950, Again, in 1951, pursuant to another resolution
of the ““Rajya Sabha” under this Article, Parliament
passed the Evacuee Interest (Separation) Act, 1951,
applicable to all evacuee property including agricul-
tural land. This Act was enacted to resolve an unusual
problem relating to 1ehabilitation and settlement of
displaced persons from Pakistan.

2.25.07 After 1951, for a period of about 35 years,
this Article remained dormant. Thereafter, it was re-
sorted to recently in August, 1986. On August 13,
1986, the Council of States with the requisite two-
thirds majority resolved that it was necessary in the
national interest that Parliament should for a period
of one year from 12th August 1986, make laws with
respect to the matters comprised in six Entries in the
State List, namely, Entries Nos. 1 (Public Order),
2 (Police), 4 (Prisons. ...), 64 (Offences against laws
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with respect to{matters in the State List), 65 (Jurisdic-
tion and Powers of all courts, except the Supreme
Court, with respect to matters in List IT) and 66 (Fees
in respect of any of the matters in List II, but not in-
cluding fees taken in any court). The reasons and ob-
jects for invoking this provision, as indicated in the
preamble of the Resolution, were :

“Whereas the situation in Punjab and other areas
in the north-west borders of India has become
extremely grave due to infiltration from across the
north-western bcrders and unabated  terrorist
activities in the border areas, ”

2.25.08 No legislaton, in pursuance of the resolu-
tion, dated August 13, 1986, of the Rajya Sabha
was passed by Parliament.

2.25.09 There are three in-built safeguards against
the misuse of the power conferred by this Article.
The first is that Parliament can assume jurisdiction
only when two-thirds ofthe members of the Rajya
Sabha present and voting pass a resolution to that
effect. Secondly, the resolution is required to specify
the matter enumerated in the State List, with respect
to which Parliament is being authorised to legislate in
the national interest. Some Entries in List II comp-
rise a cluster of several matters. It is, therefore, open
to the Rajya Sabha to limit the resolution specifically
with respect to any one of those matters (which may
even be a particular aspect of a matter) in an Entry.
Thirdly, a resolution passed under clause (1) of the
Article remains in force for a period not exceeding
one year as may be specified therein unless extended
for a further period not exceeding one year by a fresh
resolution. A lawipassed in pursuance of clause (1)
ceas to have effect on the expiry of six months after
the resolution has ceased to be in force. It is true that
these safeguards are not fool-proof. But the basic
fact that, in any case, the power is to be exercised by
Parliament which consists of the representatives of
the people from all the States, isitself a guarantee
against its misuse. There is no allegation that, when
this power was exercised in 1950-51 to pass the afore-
said temporary statutes, it worked to the disadvantage
of the States or the interests of their people. In the
recent case, power was conferred on Parliament to
legislale with respect to certain matters in the State
List to meet a situation on the north-western border,
which, according to the Rajya Sabha resolution under
Article 249, was “extremely grave”.

2.25.10 The Article provides a simple and speedy
method for effective handling, at the natjonal level,
or urgent problems of an extraordinary nature which
temporarily assume naticnal significance. The Article
may also be availed of in a situation in which speed
is the essence of the matter, and invocation of the
Emergency Provisions in Article 352 and 356 is not
considered necessary or expedient. Compared with
Article 249, the procedure provided in Article 252
very cumbersome, and time-consuming. It cannot,
therefore, be reasonably said that Article 252 provi-
des an equally efficacious or a better alternative to
Article 249. On the basis of evidence before us,
therefore, it is not possible to say that this extra-ordi-
nary power has been misused. It has been exercised
with due restraint in extraordinary situations for tem-
porary periods which have not been indefinitely ex-
tended by successive resolutions.



2.25.11 We do not favour the suggestion that, in
alditicn to the requisite resolution of Rajya Sabha,
the prior approval of the Inter-Governmental Cou-
ncil should also be a condition for authorising Par-
liament to legislate on a matter in the State List. In
our view, it would operate as a clog on the speedy
and effective use of the Article in extraordinary sit-
nations, requiring urgent action.

2.25.12 For these reasons, we cannot support the
suggestion for deletion or amendment of the provi-
sions of Article 249.

26. ROLE OF THE COUNCIL OF STATES
(RAJYA SABHA) IN RELATION TO
ARTICLE 249

Views of State Governments

2.26.01 In the preceding Section, we have referred
to the suggestion of some State Governments for the
deletion of Article 249. In this connection, two of
them consider thatthere is a serious flaw in the
composition of the Rajya Sabha. One of the latter
has observed that, when a resolution is passed by
the Rajya Sabha under Article 249 by a two-thirds
majority of the members present and voting, the
majority would not necessarily reflect the consent
of the majority of the States through their repre-
sentatives. The existing allocation of seats in the
Rajya Su:bha is responsible for what the State Gov-
ernment has termed as the short-circuitingfof  the
amending process prescribed in Article 368. It has
pointed out that a two-~thirds majority can be mu-
stered by seven States viz., Uttar Pradesh, Bihar,
Maharashtra, Andhra Pradesh, Tamil Nadu, Madhya
Pradesh and West Bengal ; along with the 12 nomi-
nated members. In that event, opposition from the
representatives of the remaining States will be of no

avail.

12.26.02 According to the other State Governments,
the seats allocated to the States in the Rajya Sabha
are heavily weighed by their populations. This con-
trasts with the position in the U.S.A., where the States
have 2 representatives each in the Senate. In the
Rajya Sabha,a majority of two-thirds of the members
present and voting will be available for passing a re-
solution under Article 249, even if it is opposed by all
the members elected from the last 14 States in the list
of States arranged according to the descending order
of their populations. A resolution which lacks the
support of almost two thirds of the total number of
States, cannot be regarded as a decision of the States

as such.
2.26.03 This State Governmeut has suggested that

the Rajya Sabha may have the following composition
which could lend to the House the character thati ts

name suggests :

Population of a State No. of seats to be

allocated in the

Rajya Sabha
(i) Upto 1 million . . R 1
(ii) Between 1 and 3 million . . 2
(iii) Between 3 and 10 million . . 5
(iv) More than 10 million . 14

Delhi and Pondicherry may beallocated one seat
each.
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2.26.04 The regional party supporting this parti-
cular State Government has, however, suggested tha’
the States should have equal representation in ths
Rajya Sabha. It has also suggested that the diversit
of nationalities and religious, linguistic, cultural anc |
ethnic minorities should be adequatcly reflected in the
composition of Rajya Sabha. One all-India Party and
a number of other regional parties havealso empha<«
sised that all States should have equal representation
in this House.

2.26.05 A third State Government has observed
that the Members of the Rajya Sabha elected from
the State Legislatures are not expected to override
the rights of the States, except when a legislative
measure being considered by themis really necessary
in the national interest. Therefore, the possibility
of misuse of Article 249 by the Union to encroach
on the State’s Legislative field is negligible.

Rajya Sabha’s Role as Envisaged by the Constitu-
tion-Framers

2.26.06 The compositicn and functions of the
Rajya Sabha were designed by the framers of the
Constitution to subserve the following purposes :—

(i) securing, for the legislative process at the
Union level, the thinking and guidance of
mature and experienced persons, popularly
known as “‘the Elders”, who are disinclined
to get in volved in the rough-and-tumble of
active politics and contest in direct elections
to the Lok Sabha;

(ii) enabling the States to give effective expression
to their view-points at the Parliamentary level;

(iii) ensuring some degree of continuity in the
po(liicies underlying Parliamentary legislation ;-
an .

(iv) functioning as a House of Parliament which
would, more or less, be coordinate with the
Lok Sabha, with safeguards for speedy reso-
lution of any conflicts between the two Houses
on legislation.

The above purposes were givelt expression to in the
Counstitution in the manner explained below.

The Members their back-ground and experience

2.26.07 The members of the Rajya Sabha, except
for twelve of them to be nominated by the President,
would be representatives of the States and elected
by the electedmembers, of their Legislative Assem-
blies. The nominated members would be persons
having special knowledge or practical experience in
respect of matters like literature, scietice, art and
social service (Article 80). Thus,members of the
Rajya Sabha would be seasoned poeple, not in the
thick of politics, who would lend a stamp of learn-
ing and importance to the debates in the House.
The Rajya Sabha could be expected to bestow calm
consideration on the various legislative measures
coming to it, particularly those that might have
been some what hastily drafted and equally hastily
passed by the Lok Sabha. 48,

(48) Constitutent Assembly Debates (Raprint) : Volume IV &
Page 876.



Projection of the totality of views in each state made
possible

2.26.08 Elections to the Rajya Sabha from the
Legislative Assembly of each State would be in accor-
dance with the system of proportional representation
by means of the single transferable vote [Article 80
(4)]. While framing the Constitution, it was decided
that the strength of the Rajya Sabha would be dis-
tributed among the States, as far as possible,in propor-
tion to their population. The scale adopted was of one
representative for every whole million of the popula-
tion of a State unte 5 million plus one representative
for every additinrnal 2 millinn 4°, Accordingly, the
number of members of the individual States varies
from 1 to 34, apart from 12 nominated members
(vide Schedule IV). These provisions, it was felt,
would enable fair representation to be given to mino-
rities in each State who held views different from those
of the majority 80, The mambers elected by a State
Legislative Assembly would thus represent a fair cross-
section of the views of the narties elected to the State
Legislative Assembly. The Rajya Sabha would there-
by be an instrument for the effective expression at the
Parliamentary level of the points of view of the
States 51,

2.26.09 It may be mentioned that in the Constitu-
ent Assembly, an amendment to Draft Article 67
[now Article 80(1)], which nrovided that cach State
should elect 5 mambersto tha Chuncil of States by ad-
ult franchise, was negativeds?. One reason for not ac-
cepting the princinle of eqnalrepresention for each
component State in the Upper Chamber (as obtaining
in the U.S.A. and Australia) was that the States of
the Indian Union were not independent entities ha-
ving pre-existing rights or powers anterior to or apart
from the Constitution. Another reason obviously
was that the constituent units of the Indian Union
differed vastly in area and population. This part, the
Rajya Sabha was not envisaged to function primarily
as a Federal Chamber of the classical type like the
Senate of the U.S.A. Apart from the representatives
of the costituent units, it was to have a nominated
element, also.

2.26.10 The Constitution-framers provided that the
Rajya Sabha would be a permanent body not subject
:0 dissolution. One-third of the members would retire
at the expiration of every second year. This type of
irrangement was designed to secure the representa-
tion of past as wellas current opinion and help in®
maintaining continuity in public policy®s.

Upper House not to impede Legislative process

2.26.11 In order that the Rajya Sabha should not
proveto bea clog to legislation and administration,
the Constitution-framers provided that, in the event
of a conflict between the Upper and the Lower Houses
on a Money Bill, the view of the Lower House would

(49) Rao, B. Shiva : “The Framing of India’s Constitu-
tion”, Vol . I, Page 581 and Vol. TV Pages 513-514,

(50) Constituent Assembly Debates (Reprint) : Vol. VIl
Page 1225,

(51) Ra0,B.Shiva
A Study, Page 424.

(52) Constituent Assembly Debateds (Reprint) : Vol. VII:
Pages 1208 and 1229.

(53) Rao, V. Shiva : “The Framing of India’s Constitu-
tion', Volume IT, Page 442,

: “The Framing of India’s Constitution®®
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prevail. Such amendments to Money Bills as the Raj-
ya Sabha might suggest would be left to the Lok Sabha
to acceptor not to accept (Article 109). Also, no Fi-
nancial Bill, including a Money Bill, would originate
in the Rajya Sabha (Articles 109 and 117).

2.26.12 In regard to Bills other than Money Bills,
the Lok Sabha and the Rajya Sabha would have equ-
al powers. Deadlocks would be resolved by joint
meetings (Article 108). In order that the view of the
Lok Sabha should generally prevail during such
joint meetings, the Rajya Sabha weuld have a stren-
gth not exceeding 250 members [Article 88(1)], while
the Lok Sabha would have not more than 500 mem-
bers chosen by direct election in the States and mem-
bers representing Union Territories [Article 81(1)].%

Some important powers of the Rajya Sabha

2.26.13 The two Houses of Parliament have cror-
dinate powers not only in the matter of passing Bills
(other than Money Bills) but also in regard to annro-
vinga Proclamation issued under Article 352 or
Article 356 or approving continuance in force ¢ f such
a Proclamation. However, the Rajya Sabha dces not
have the power, which has been conferred on the
Lok Sabha under Article 352(7), of passing a reso-
lution disapproving a Proclamation issued under
Article 352(1) or disapproving the continuance in
force of such a Proclamation, thus making it cbliga-
tory for the President to revoke the Proclamaticn in
question.

2.26.14 The Rajya Sabha has a significant pcwer
in', relation to a Bill seeking to amend the Constitu-
tion. Such a Bill has to be passed in each Heuse of
Parliament by a majority of the total membership of
that House and by a majority of not less than two-
thirds of the members of that House present and
voting. Should such a Bill not be passed bv the
Rajya Sabha for lack of the requisite majority
in that House, it can neither be presented tc the
President for hisassent nor sent to the State Legi-
slatures for being ratified by them, where ratifica-
tion by the States "or the Bill is necessary (vide
Article 368).

2.26.15 The Rajya Sabha has certain special powers
under Articles 249 and 312, which the Lok Srbha
does not possess. We have discussed the provisicns of
Article 249 in the preceding section. Under Article
312, Parliament may, by law, provide for the crea-
tion of one or more All India Services common tr the
Union and the States, provided that the Council of
States has declared by a resolution supported bv not
less than two-thirds of the members present and vo-
ting that it is necessary or expedient in the naticnal
interest so to do,

2.26.16 From the above conspectus, it is clear that
the Rajya Sabha in our Constitution does not excly-
sively represent the federal principle. The primary
role assighed to it is that of a Second Chamber of
Parliament exercising legislative functions, mere or
less, coordinate with the Lok Sabha. However, in the

(54) These figures were subsequently revised. At npe
525 membersare to beelected from the States and 20 frem: {Jn:?;;
Territories.



eXercise of its speciat functions such as those under
Articles 249 and 312, its role assumes a pre-dominan-
tly federal character. Explaining the reason for assi-
gning this special role to the Rajya Sabha, Dr. B.R.
Ambedkar said : “Ex-hypothesi, the Upper Cham-
ber represents the States and therefore, their resolu-
tion would bz tantamount to an authority given by
the States’”.3® How far, in reality, a resolution of
the Rajya Sabha passed under Article 249 by a two-
thirds majority of members present and voting, sig-
nifies consent of the majority of the States, is a matter
which is discussed in the following paragraphs.

2.26.17 As noticed in paragraphs 2.25.02, 2.25.03
and 2.25.04 ante, Article 249 has been invoked dur-
ing the last 37 years, only on three occasions. It was
invoked- first in 1950 and again in 1951,before the
constitution of the Rajya Sabha in 1952.%8 Article
249 was invoked again after a lapse of 35 years, only
in 1986. An analysis of the voting pattern on this
occasion shows that the requisite two-thirds majority
did notcome only from members belonging to a few
populous States, who out-voted the members from
the smaller States, even though the latter were larger
in number.

Voting pattern in the Rajya Sabha

2.26.18 Though, in theory, the pattern of voting.
on a resolution moved in the Rajya Sabha under
Article 249, is supposed to reflect the broad view-point
or consent of the State Assemblies and their Govern-
ments, yet, in practice, it may not be invariabl_y s0.
It may happen that the concerted view of the majority
party in the Rajya Sabha supporting the resolution,
stands, at that point of time, in direct contrast to the
known views of the parties running the governments
and dominating the majority of the State Legisla-
tures. While electing members to the Rajya Sabha,
members of State Assemblies vote on party lines. It
is only to be expected tha* the members so elected
would continue too we allegiance to their respective
parties and vote on party lines in the Rajya Sabha.
The pattern of voting that took place on the resolu-
tion'passed by the Rajya Sabha on August 13, 1986,
in pursuance of Article 249, to which we have made a
reference in para 2.25.07 ante, provides an illustra-
tion. The members who voted in favour of the resolu-
tion, comprised members belongir}g to the ruling
party and some other parties and, in all, constituted
78 per cent of the total number of members present
and voting. Also, at least one member belonging t>
every State voted in favour of the resolution,

2.26.19 For the past nearly two decades, parties
other than the ruling party at the Union, have been in
power in many States. The fact that these other parties
or groups of them have been in a majority in certain
State Legislative Assemblies, has had an impact on the
relative strengths of the different parties in the Rajya

Sabha.

(55 Constituent Assembly Debates (Reprint): Volume
IX: Page 1118.

(56) With the commencement of the Constitution, the Con-
stituent Assembly was turned into the Provisional Parliament
by vi-tue of the transitional provision in Article 379(1). The
Resolutions in question were passed by the Provisional Parlia-
ment. functioning as the Council of States, by virtue of adap-
tation made in Article 249 by the Constitution (Removal of
Difficulties) Order No. II (Second Amendment) Order, dated
August 11, 1950, made by the President under Article 392(1).
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2.26.20 As a result, the ruling party and its allies
have generally been having a lower percentage of seats
in the Rajya Sabha than in the Lok Sabha. In fact,
there were occasions when the ruling party was nog/
able to muster the requisite two-thirds majority in the
Rajya Sabha in order to pass a Constitution Amend-
ment Bill. For example, the 43rd and 44th Constitution
Amendment Acts could not have been passed in 1977
and 1978, respectively, but for the broad agreement
between the ruling party, which had a majority only
in the Lok Sabha, and the main opposition party,
which had a majority in the Rajya Sabha.

2.26.21 The apprehension of the two State Govern-
ments and some political parties, notic.d in paragraphs
2.26.01 and 2.26.02 ante, to the effect, that in the
Rajya Sabha as at present composed, a few bigger
States can muster the requisite two-thirds majority
of votes to push through a legislation or a resolution,
even when a larger number of smaller States are
opposed to it, is not borne out, as already noticed,
by an empirical analysis of the voting pattern with
respect to the Resolution passed in the Rajya Sabha
in 1986 when Article 249 was invoked. Nevertheless,
a remote possibility of the apprehended situation
arising in future, cannot be ruled out. The problem is
aggravated when the more populous States are ruled
by one party, and the opposition party or parties are
running the government in the smaller States. But,
the question is, will the suggested changes in the com-
position of the Rajya Sabha, eliminate this possibility
and provide a workable remedy for the alleged distor-
tions that have come about in the role of the Rajya
Sabha as an instrument effectively representing the
diverse view-points of the States, particularly in the
exercise of its special powers enabling Parliament to
legislate with respect to a matter in the State List.
In the light of the discussion that follows, the answer
to this question has to be in the negative.

System of allocation of seats in the Rajya Sabha
question of alteration

2.26.22 The new scale of representation proposed
by one of the State Governments, vide para 2.26.03
ante, does not seem to have been derived from any un-
derstandable criteria. All that it seeks to achieve is that
States, with a population of more than 10 million get
14 seats each, while those with lesser population get
a substantially reduced number. No explicable reason
has been indicated for this larger gap in the represen-
tation of the two groups of States.

2.26.23 As noticed in pargraph 2.26.09 ante, the
suggestion that all the States should have equal repre-
sentation in the Rajya Sabha, was not accepted by the
Constitution-makers. The reasons that weighed with
the Constitution-framers, in not accepting this sugges-
tion, are as valid today as they were then. Moreover,
the changes, suggested in the compositon of the Rajya
Sabha, will not solve the problem which has more than
one dimension. In actual practice, the remedy suggest-
ed may aggravate the ‘disease’. It may have deleterious
effects even on the primary role of the Rajya Sabha.
If the sugeested scale of representation were to be
adopted, besides the partv in power, the numerically
lesser political parties in a State Legislative Assembly,
may not be able to elect and send their representatives
to the Rajya Sabha, The membership of the Rajya



Sabha would then cease to reflect a fair cross-section
of the various parties in the State Legislative Assem-
blies. The demand by one of the regional parties that
the diverse “nationalities” and minorities should be
adequately reflected in the composition of the Rajya
Sabha, would prove to be impracticable if its simul-
taneous demand for equal representation for all the
States were to be met. Indeed, these twin demands
are mutually inconsistent.

2.26.24 In sum, neither -of the two proposals—one
suggesting a new scale of representation and the other
equal representation for the States in the Rajya Sabha,
can stand close scrutiny. Neither of them would pro-
vide a fool proof safeguard against the interests or
view points of the smaller States being overridden
by the bigger and more populous States, infer alia,
due to the prevailing pattern of voting on party lines.
Rather, the proposed changes in the composition of
the Rajya Sabha, if made, might mar its proceedings
by endemic conflicts and frequent deadlocks, seriously
undermining its primary role and smooth functioning
as a second Legislative Chamber of Parliament, We
are, therefore, unable to support any of these pro-
posals.

2.26.25 The crux of the problem is, how to streng-
then the special role of the Rajya Sabha as an instru-
ment for effective representation of the view-points
of the States? This can be best solved not by restruc-
turing the composition of the Rajya Sabha, but by de-
vising procedural safeguards in its internal functioning.
The Rajya Sabha by its Rules of Procedure may
provide for setting up of a special Committee reflec-
ting various cross-sections of the House. This Com-
mittee shall ascertain by free and frank discussions the
views of the various cross-sections of the House and
thus ensure, beforehand, that a proposed resolution

“under Article 249 or Article 312 would be passed
only on the basis of consensus. This procedural
device will serve to dispell the apprehensions about the
misuse of these special provisions for transferring
the power otherwise belonging to the smaller States
to the Union with the support of numerically larger
votes of a few bigger States which are under the con-
trol of the party in power at the Union, and will thus
ensure the exercise of these special powers by the Raj-
ya Sabha in accordance with the principles of coop-
erative federalism.

27. ARTICLE 252

2.27.01 Clause (1) of Article 252 provides that if
the Legislatures of two or more States by a resolution
desire that Parliament should by law regulate in those
States a matter in the State List, it shall be lawful for
Parliament to pass an Act for regulating that matter
accordingly, and any Act so passed shall apply to such
States and to any other State by which it is adopted
afterwards by resolution of its Legislature.

Clause (2) *of the®Article provides :

“Any Act so passed by Parliament may be amended
or repealed by an Act of Parliament passed or
adopted in like manner but shall not, as respects

any Stats to which it applies, be amended or repeal-

ed by anfAct of the Legislature of that State” (em-
Thasis added). '
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Effect of the operation of clause (1)

2.27.02 The underlined words indicate that the State
Legislatures will have no power to repeal or amend an
Act of Parliament relating to a State subject, passed
or adopted in the manner provided in clause (1). It
may be amended or repealed only by Parliament ic
the manner laid down in clause (2). The effect of the
operation of clause (1), is, that the State Legislature
ceases to have power to make laws on the subject to
the extent its field is covered by the resolution under
clause (1), although the matter continues to be in List
II. It has been held 57 that any Act of the State Legis-
lature will be subject to the principle of repugnancy,
though Article 254, in terms, may not apply. If any
State Act relating to the same matter, occupying the
same field as the law made by Parliament under clause
(1), is repugnant to the latter, it will be rendered in-
operative to the extent of repugnancy.

Instances of Acts passed under Article 252

2.27.03 Article 252 has been invoked a number of
times. Some important instances of legislations by
Parliament under this Article are : :

(i) Estate Duty Act (34 of 1953)—in its applica-
tion to agricultural land.

(ii) Prize Competition Act (42 of 1955).
(iii) Seeds Act, 1966 (54 of 1966).

(iv) Water Preservation and Control of Pollution
Act, 1974 (6 of 1974).

(v) Urban Land Ceiling and Regulation Act, 1976
(33 of 1976).

(vi) National Capital Region Planning Board Act,
1985 (2 of 1985).

Issues Raised

2.27.04 Only one State Government has suggested
deletion of Article 252. It has pleaded that the States
must themselves enact legislation on matters in the
State List. It has argued that if coordination between
two or more States is necessary with respect to legisla-
tion on a particular matter, this may be arranged
through the medium of the Zonal Council or the Inter-
State Council. The Union Government might also
help by framing model legislation on that matter.
According to it, “a possible, though less satisfactory,
alternative to omission of Article 252 may be’” to subs-
titute the following for clause (2) of Article 252 :—

“An Act so passed may be amended or repealed
only by an Act of Parliament passed or adopted in
like manner, but as respects any State to which it
applies it may also be amended or repealed by an
Act of Legislature of that State.”

None else has voiced any criticism in regard to the
provisions of clause (1).

The need for these provisions is obvious. It is an
example of flexibility built in the scheme of distribu-
tion of powers under our Constitution. However,

(57) R.M.D.C. Vs. State of Mysore, A.LR., 1962 SC 594.



clau§e (2') of the Article, in general, and its underlined
portion in particular, has come in for mu-h criticism
from most cross-sections of public opinion. In the
evidence before us, there is near unanimity in regard
to the need for amending clause (2) to remove the
bottle-neck in the amending procedure. There is also
general agreement in support of the proposal that a
legislation passed under this Article should be subject
to periodic review.

Clause (2) of the Article while taking away the power
of the State Legislatures to amend or repeal any Act
passed by Parliament with their consent under clause
(1), enjoins on Parliament that if it wants to amend
or repeal such Act it can do so “in like manner™ i.e.,
in the manner similar to the one provided in clause
(1). This can mean that Parliament will have authority
to amend or repeal an Act passed under clause (1)
of the Article, only if the State Legislatures concerned
by resolution authorise it to amend or repeal the
Act. If the State Legislatures do not give the neces-
sary consent to amend or repeal it in the manner laid
down in clause (1), nzither Parliam2nt nor the State
Legislatures may have the power to amend or repeal
the Act under clause (2). The resultant disadvantages,
therefore, outweigh any possible advantage envisa-
ged by the framers of the Constitutioa in making the
provisions in question.

2.27.05 After considering gthe matter from all
aspects, we recommend :

(1) Clause (2) of Article 252 may be substituted
by a new clause proviling that an Act passed
by Parliament under clause (1) may be amen-
ded or repealed either by Parliament in the
maaner provided in clause (1) or also by the
Legislature of the State to which it applies, pro-
vided no such amending or repealing legisla-
tion of the State Legislature shall take effect
unless, having bezn reserved for the considera-
tion of the President, it has received his
assent.

¢Gi) Any law passed by Parliament with respect
to a matter in List IT under clause (1) of Article
252, should not be of perpetual duration but
should remain in force for a specific term, not
exceedin three years. The Act should make a
provision requiring its periodic review before
the expiry of its term. If, after such review, it
is considered necessary to re-enact the law in
its original or modified form, such law may be
enacted for a period not exceeding the original
term, by following the same procedure as speci-
fied in clause (1) of the Article.

28. PART IV—MISCELLANEOUS PROVISIONS
General

2.28.01 This part deals with miscellancous provi-
sions not comprised in Chapter I of Part XI of the
Constitution but are found elsewhere in the Constitu-
tion. These are in Articles 3, 4. 31A, 31C, 154(2)(b)/
258, 169, 269, 285/289, 286, 288, 293, 304(b), 368 and
370.

29. ARTICLES 3 & 4
2.29.01 Article 3 provides
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“Parliament may by law—

(a) form a new State by separation of territory
from any State or’by uniting two or more States
or parts of States or by uniting any terriiory to
a part of any State ;

(b) increase the area of any State ;
(c) diminish the area of any State ;
(d) alter the boundaries of any State

(e) alter the name of any State :

Provided that no Bill for the purpose shall be intro-
duced in either House of Parliament except on the
recommendation of the President and unless, where
the proposal contained in the Bill affects the area,
boundaries or name of any of the States, the Bill has
been referred by the President to the Legislature of
that State for expressing its views thereon within
such period as may be specified in the reference or
within such further period as the President may allow
and the period so specified or allowed has expired.

Explanation I—In this article, in clauses (a) to
(¢), “State” includes a Union Territory, but in the
proviso “‘State” does not include a Union Territory.

Explanation II—The power conferred on Parlia-
ment by clause (2) includes the power to form a new
State or Union Territory by uniting a part of any State
or Union Territory to any other State or Union
Territory™.

During the discussions in the Constituent Assembly,
some Members suggested that alterations in the boun-
daries of the States should be carried out only with
the consent of the Legislatures of the States concerned.
This suggestion was turned down by the Assembly on-
the ground that this “would make the provisions of
Article 3 very rigid and redistribution of the boundaries
of States under this Article would be very difficult,
if not an impossibility; for a State will hardly agree
to be divested of any area which] forms part of it”.5¢

Scope of Articles 3 and 4

2.29.02 Article 3, as it finally emerged from the
Constituent Assembly, enables Parliament to make
by law internal adjustment inter se of the territories of
the States constituting the Union of India. The
exercise of this power is subject to two conditions,
First, that no Bill for the purpose can be introduced
in either House of Parliament except on the recommen-
dation of the President. Second, that before
making such recommendation the President shall refer
the Bill for ascertaining the views of th- legislature of
the State or States affected by the proposal in the Bill.
The amendment of the Article in 1955,5% gives the
President power to specify in the reference a time-
limit within which the Legislatures of the affected
States would be required to commun’cate their views.
If they fail to communicate their views within the
specified time, the Bill may be introduced in Parlia-
ment, even though their views have not been ascer-
tained.

(58) Constituent Assembly Debatec, V-1, VTI, P-qe 439,
(59) The Constitution (Fifth Amendment) Act, 1955,



2.29.03 Article 4 lays down that any law made
under Article 3 shall provide for the necessary amend-
ment of the First and the Fourth Schedules as may be

" necessary to give effect to the provisions of the law

_and may also contain such supplemental, incidental
and consequential matters. Clause (2Z) expressly
provides that no such law within the scope of this
-Article shall be deemed to be an amendment of the
Constitution.

Issues Raised

2.29.04 Most Statef Governments have not asked
for any change in the provisions of Article 3. However,
two State Governments have suggested that prior
consent of the affected State or States should be
obtained before invoking Article 3. Another State
has suggested that the Inter-State Council should be
consulted before Article 3 is invoked. Only one State
Government has suggested that this provision should
be deleted. One more State Government has stated
that the justification for vesting with Parliament the
power to legislate with regard to name, territory, and
boundary of States, if necessary even without the con-
currence of the States affected, will disappear after
the territory and boundary of States have been fina-
lised on the basis of principled application of the
linguistic or ethnic basis of States’ reorganisation.
It has suggested that, when the boundary between
the two States has been finalised and the two States
have made a joint declaration to that effect approved
by their respective legislatures by two-thirds majority
this boundary must henceforth be unalterable by
Parliament except, at the request or concurrence of
the two States. Likewise, any change in the name
of the State shall be only on the request or concurrence
of that State.

2.29.05 At the time of framing of the Constitution,
the princely States had not been fully integrated.
Their number was unduly large. Considerable re-
organisation was anticipated. The Congress Party
had for a long time supported the principle of linguistic
States. But, soon after the attainment of Independ-
ence, the national leaders had second thoughts
on this issue. The Dar Commission appointed by
the Constituent Assembly advised against the for-
mation of Prcvinces exclusively or mainly on linguis-
tic considerations. A Committee, consisting of
Shri Jawaharlal Nehru, Sardar Vallabhbhai Patel
and Dr. B. Pattabhi Sitaramayya, set up by the Con-
gress Party, endorsed the views of the Dar Commis-
sion with the reservation that ““if public sentiment is
insistent and overwhelming, we, as democrats,
have to submit to jt, but subject to certain limita-
tions”.8® The C onstituent Assembly did not find
it advisable to reorganise the Provinces/States on
linguistic basis in the Constitution, itself. None-
theless, they foresaw that, under the mounting public
pressures and clamour as well as on administrative
considerations, the reorganisation of the States
could nct be indefinitely postponed. In Article 3,
therefore, they provided an easy and simple method
for formation of new States and alteration of the
areas, boundaries or names of States constituting the
Union of India at any point of time. Every reorga-
nisation of States or formation of a new State brings
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in its wake a number of constitutional, legal, adminis-
trative and political problems. For tackling such
problems, apart from the amendment of the First and
Fourth Schedules, other ad hoc consequential and
supplemental changes in the Constitution and the
laws may be necessary. For instance, it would be
necessary to make provisions for constituting the
legislative, executive and judicial machinery of a
new State, distribution of assets, division, allocation
and integration of services, adaptation of laws etc.
Article 4 enables Parliament to incorporate such
‘supplemental, incidental and consequential provisions’
in the reorganisation Bill, itself, and enact it by a
simple majority, without going through the cumbes-
some procedure prescribed in Article 368 for amend-
ment of thef Constitution.

2.29.06 These Articles were invoked 6 in 1953 when
Andhra State was created. Its creation necessitated
several consequential changes, such as, refixing the
representation of the existing State of Madras in
Parliament, composition of its Legislature, jurisdiction
of the High Court etc. Provisions for all such
consequential, incidental and supplemental matters
were made by virtue of Article 4, in the Andhra State
Bill, itself, The Bill was passed by Parliament like
any other ordinary legislation. The utility of these
Articles. was fully demonstrated by the passage of the
States Reorganisation Act, 1956, which brought
about a general reorganisation of States and reduced
their total number. Apart from other consequential
provisions, this Act provided for the setting up of
five Zonal Councils as advisory bodies, competent
to discuss matters of common interest, particularly
in the field of economic and social planning. These
Articles were invcked on subsequent occasions, also.
In all, during the last 37 years, 20 Acts have been
enacted by Parliament under Articles 3 and 4 to bring
about changes in the" areas,” boundaries and names
of States.

2.29.07 It is noteworthy that these legislations were
passed either with the consent of the States affected,
or on the recommendations of a Commission or
Committee set up for the purpose. The proposal
to make the exercise of the power of Parliament under
Article 3, conditional on the consent of the Legisla-
tures of the affected States, in our view, will make
these provisions well nigh unworkable. The reasons
given by the framers of the Constitution, to which
a reference has been made earlier, are still a good
ground for negating this proposal. Questions rela-
ting to readjustment of boundaries of some States
still remain unsettled. The need for Articles 3 and 4
in their present form has not disappeared.

2.29.08 We are, therefore, of the view that tke pro-
visions of Articles 3 and 4 should’ be retained as they
are.

30. ARTICLES 314 AND 31C

2.30.01 Three State Governments and some poli-
tical parties have strongly urged for amendment of
Article 31A(1) and deletion of its First Proviso. They
have also asked for omission of the Proviso to Article
31C. The argument is that there is no justification,

(60) J. V. P.Committee Rep<rt quoted at Page 231 in K. M.
Munshi’s Pilgrimage to Freedcm Vel. I.

(61) The Assam (Alteration of Boundaries) Act, 195] was
the first occasion when these provisions were invoked.



whatever, for discriminating between legislations
passed by Parliament and those passed by the State
Legislatures with regard to the subjects specified in
these Articles. It is pointed out that the State Legis-
latures have exclusive powers of legislation with res-
pect to matters in List II. They are independent
legislative bodies, in no way subcrdinate to the Uiiion
Legislature. “It is equally clear”—proceeds the
argument—°"that the State Government is not sub-
ordinate to the Union Government in respect of ma-
tters belonging exclusively to the State sphere”. It is
stressed that ‘‘the Union Government cannot be
permitted to sit in judgement over the policy or the
constitutionality or legality of an enactment passed
by a State Legislature”. Another State Government
has stated that a valid legislation sponsored by a State
Government, if it is not altogether out of line with
the prevailing ethos, should secure without undue
delay the protection of Articles 31A & 31C. For
this purpose, it has suggested that President’s assent
shall continuc to be necessary to secure protection
for State legislation under Articles 31A and 31C, but
with respect to such legislation, the President shall
be guided by the advice of the Inter-State Council
and not that of the Union Council of Ministers.

2.30.02 Article 31A(1) (so far as material for our
purpose) provides : .

Article 31A

“31A. Saving of laws providing for acquisition of
estates, etc.—(1) Notwithstanding anything contained
in Article 13, no law providing for—

(a) the acquisition by the State of any estate or of
any rights therein or the extinguishment
or modification of any such rights, or

(b) the taking over of the management of any
property by the State for a limited period either
in the public interest or in Order to secure the
proper management of the property, or

(c) the amalgamation of two or more corporations
either in the public interest or in order to secure
the proper management of any of the corpora-
tions, or

(d) the extinguishment or modification of any
rights of managing agents, secretaries and
treasurers, managing directors, directors or
managers of corporations, or of any voling
rights of shareholders thereof, or

(e) the extinguishment or modification of any
rights accuring by virtue of any agreement,
lease or licence for the purpose of searching
for or winning, any mineral or mineral oil.
or the premature termination or cancellation
of any such agreement, lease or licence,

shall be deemed to be void on the ground that it is
in consistent with, or takes away or abridges any of
the rights conferred by Article 14 or Article 19 :

Provided that where such law is a law made by
the Legislature of a State, the provisions of this
Article shall not apply thereto unless such law, having
been reserved for the consideration of the President.
has received his assent.
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2.30.03 Article 31A was introduced by the Consti-
tution (First Amendment) Act, 1951 to validate 1119
acquisition of Zamindaries or the abolition !
P_rmanent  Settlement without interference fry
Courts and to protect. with retrospective effect, la
of agrarian reform from attack on the ground that
they violated the provisions of Part Il (Fundamenta
Rights) of the Constitution. The  Constitutior
(Forth Amendment) Act, 1955 inter alia added sub-
clauses (b), (c), (d) and (e) in clause (1) of the Article.
Thus, after this Amendment, the scopc of Article
31A(l) has been extended to other social welfare
matiers, such as, taking over of management of any
property, amalgamation of corporations, extinguish-
ment or modification of rights of directors, share-
holders ctc., and extinguishment or modification of
rights under mining leases.

Article 31C
2.30.04 Asticle 31C Provides :

“31C. Saving of laws giving effect to certain
directive  principles—Notwithstanding  anything
contained in article 13, no law giving effect to the
policy of the State towards securing all or any of the
principles laid down in Part 1V shall be deemed to
be void on the ground that it is inconsistent with,
or takes away or abridges any of the rights conferred
by article 14 or article 19; and no law containing a
declaration that it is for giving effect to such policy
shall be called in guestion in any court on the
ground that it does not give effect to such policy :

Provided that where such law is made by the
Legislature of a State, the provisions of this article
shall not apply thereto unless such law, having beep
reserved for the consideration of the President, ha
received his assent”.

2.30.05 It will be seen that if a Parliamentary leg’
lation satisfies the conditions set out in the substantive
part of Article 31A(l), or 3IC, it automatically
becomes eligible to protection against a challenge
on the ground that it is inconsistent with or takes
away or abridges any of the rights conferred by Article
14 or Article 19. If, however, a legislation of a type
mentioned in these Articles is passed by a State Legis-
latyre, then such protection will be available only
if (in compliance with the Proviso in question), having
been reserved for the consideration of the President,
it has received his assent. We have discussed in
detail the reason and object of these provisions in
the Chapter on “‘Reservation of Bills by Governors
for President’s consideration” %2

2.30.06 It would be sufficient to mention here that
the Provisos in question enable the Union Executive

. to ensure (i) that thc State legislation referred to the

President strictly satisfied the conditions set out in
Article 31A(1) or 31C. as the casc may be. That
is to say, the President has to ensure that if his
assent is sought under the First Proviso to Article
31A(1). the legislation is clearly one providing for
any of the matters specified in sub-clauses (a), (b),
(), (d) and (e) of clause (1) of the Article; and, if /
such assent is sought under the Proviso to Article
31C, it really seeks to implement the policy of a

(62) Par:s 5.8.C1 t0 5.8.(7,



Directive Principle spzcifisd in Part IV; (ii) that the
legislation, in effect, will not abridge or curtail the
fundamecntal rights under Article 14 or 19, more
than what i1s genuinely essential for achieving the
-object of the legislation; (iil) that there is a measure
of uniformity and coordination of legislative policy
«and action among the States in such matters of agra-
nian reform or social welfare which abridge or curtail
fundamantal rights; and (iv) that even in abridging
or curtailing fundamental rights in respect of matters
covered by Articles 31A(1) and 31C, it endeavours
to accord a broad equality of treatment to persons
similarly situated within the ambit of the legislation.

2.30.07 The Provisos in question are a part of the
Constitutional scheme of checks and balances. They
are safety valves of a democratic Constitution like
ours.

2.30.08 For ail the reasons aforesaid, we cannot
support the suggestion for deletion of the Provisos
in question from Article 31A and 31C.

31. ARTICLE 154(2)

2.31.01 One State Government has suggested that
“Articles 154(2)(b) and 258(2) should be so amended
that, if the Union were to exercise the power as
contemplated in both these Articles, consent of the
State should be obtained”.

Scope of Article 154(2)

2.31.02 Clause (1) of Article 154 vests the executive
power of the State in the Governor who exercises it
either directly or through offizers subordinate to him
in accordance with the Constitution. Clause (2) of
the Article contains a two-prongsd saving provision.
Tt lays down

“(2) Nothing in this article shall—

(a) bz dzzmzd to transfer to the Governor any
functions conferred by any existing law on
any other authority; or

(b) prevent Parliamznt or the Legislature of the
State from conferring by law functions on
any authority subordinate to the Governor.”

2.31.03 Clause (2) of Atticle 154 corresponds to
the latter part of Section 49(1) of the Government of
India Act, 1935. Section 49(1) of that Act provided
that it was competent for the Federal or the Provincial
Legislature to confer executive functions upon the
authorities subordinate to the Governor. Sub-clause
(b) of the Article clarifies that Parliament or a State
Legislature can by law take away the Governor’s
executive power derived from clause (1) and confer
it on subordinate authorities. However, those func-
tions which are specifically vested in the Governor
by some provision outside Article 154, cannot be
conferred upon any other authority. The effect of
delegation of executive powers by statute to a specified
subordinate authority under sub-clause (b), is that
the Governor is divested of any responsibility in
respect thereof. The source of the power of the dele-
gated authority is entirely statutory and its exercise
is subject to the conditions and limitations laid down
in the statute. Nnnetheless, the competence of Parlia-
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ment or of the State Lezgislature to make such
deleg tion is suoject to the limitations imposed by the
otner provisions of the Coastitution,

32. ARTICLE 258

2.32.01 Article 258 reads as under

“258. Powor of the Union to confer powers,
etc., on States in certain cases—{1) Notwithstanding
anything in this Constitution, the President may,
with the consent of the Government of a State,
entrust either conditionally or unconditionally to
that Government or to its officers functions in
relation to any matter to which the executive power
of the Union extends.

(2) A law made by Parliament which applies
in any State may, notwithstanding that it relates to
a matter with respect to which the Legislature of
the State has no power to make laws, confer powers
and impos: dutics, or iuthorise the conferring of
powers and the imposition of duties, upon the
State or officers and authorities thereof.

(3) Where by virtue of this Article powers and
duties have been conferred or imposed upon a State
or officers or authorities thereof, there shall be
paid by the Government of India to the State such
sum as may be agreed, or, in default of agreement,
as may be determined by an arbitrator appointed
by the Chief Justice of India, in respect of any
extra costs of administration incurrsd by the State
in connection with the exercise of those powers and

1)

duties”.

Scope of Article 258 (1) & (2)

2.32.02 It will bz seen that clausz (2) of the Article
is analogous to sub-clause (b) of Article 154(2). It is
further noteworthy that uadzr clause (1) of Article
258, the eatrustmznt of such functions by the Presi-
dent is made only with the consent of the State Go-
vernmzant. But, under clause (2), the coanferment is
made by Parliamznt by law and no conseat of the
State Governmeat is rejuirsd for it. Of courss,
while exsrcising its powzr under clause (2), Parlia-
mznt can act only within its own compatence. Under
clause (2), Parliam:nt can dclegate quasi-ju licial
and quasi-legislative powszrs for effzctive execution
of a Union law. Such powers are also deemed to be
a part of the executive power of the Union. Clauses
(1) and (2) of the Article largely overlap so far as
matters with respect to which the executive functions
of the Union can be delegated. However, the power
of Parliament under clause (2) is sui juris and untra-
melled by anything in clause (1).

2.32.03 We have discussed, in the next Chapter on
“Administrative Relations”, the rationale underlying
the above two clauses. As will be explained there,
whenever the assistance of States is required for en-
forcing a law of Parliamznt, the enactment itself
may contain provisions for the exercise of the requisite
powers and duties by States, or may emvoower the
Union Governmznt to delegate or entrust such
powers and duties tothem. This mo>de of entrust-
ment of powers and duties derives its validity
from clause (2) of Article 258. However, where
a provision of this nature is not available in a law of



Parliament for entrustment of certain pcwers and
duties, the Unicn Goverrment may invcke its pcwer
under clause (1) of Article 258 to entrust these powers
and duties under that law to a State with its consent.

154(2)(b) and Article 28§(2)

2.32.04 The rationale of the provisions in Article
154(2)(b) and Article 258(2) is that our ccnstitutional
system does not envisage that there should necessarily
be separate, parallel agencies of the Unicn and the
States for carrying into effect their respective laws.
Most Union laws, particularly those relating to matters
in the Concurrent List, are executed thrcugh the ma-
chinery of the States. These provisions have been
designed to obviate the necessity of constituting sepa-
rate Union agencies for enforcement of Union Laws.
The present arrangement under which Union laws are
executed through agencies of the States, is econcmical,
secures coordinaticn between legislative policy and
action in matters of national interest. It also
strengthens natiopal integration and cchesion. In
most cases, the State Governments should have no
valid objections to the ccnferment of Unicn executive
power on it or its authorities by a Presidential order
under clause (1) of Article 258. The cnly valid
objection on the part of the State Goversment cculd
be that it might mean extra burden on the State ex-
chequer. This has bteen taken care of by clause (3)
of the Article which provides that the State Govern-
ment shall be paid by the Government of India such
sums as may be agreed or as may be determined by
an arbitrator appointed by the Chief Justice of India,
in respect of any extra costs of acministration incurred
by the State in connection with the exercise of the
powers and duties conferred on it or its cfficers,
under clauses (1) and (2) of thet Article.

Ratiopalel of Article

2.32.05 For these reasons, we find no substance in
the suggestion of the State Government that Article
154(2)(b) and Article 258(2) be so modified that
powers thereunder are exercised by Parlizament with
the! consent of the State Goverrment.

33. ARTICLE 169

2.33.01 Article 169 of the Constitution provides
as follows :

““169. Abelition or creaticn of Legislative Councils
in States.—(1) Notwithstanding anything in Article
168, Parliament may by law provide for the abolition
of the Legislative Council of a State having such a
Council or for the creation of such a Council in a
State having no such Council, if the Legislative
Assembly of the State passes a resolution to that
effect by a majority of the total membership of the
Assembly and by a majority of not less than two-
thirds of the members of the Assembly present and
voting.

(2) Any law referred to in clause (1) sha}l contaip
such provisions for the amendment of this Consti-
tution as may be necessary to give effect to the
provisions of the law and may also contain such
supplemental, incidental and consequential provi-
sions as Parliament may deem necessary.

(3) No such law as aforesaid shall be deemed to
be an amendment of this Constitution for the pur-
poses of Article 368”.
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fssues Raised

2.33.02 Ope State Goverrment has suggested .
...... In this Article, the word ‘may’ after the wcy
‘Farliement’ must be replaced by the word ‘shal
It is better to mocify it in such 2 way ¢s t¢ state tf
P:rliament shall by law provide for the atolition of ¥
Lcgislative Council of a State having such a Couny
or for the creation of such a Council in a State having
no such Council if the Legislative Assembly of the
State passes a resolution to that effect by a majonty
of not less than two-thirds of the memters of the
Asscmbly present and voting, unless the President
refers the State resolution within fcurteen days of
its receipt to the Supreme Court under Article 143
for advisory opinicn on the necessity or urgency of
atolition or creation of Legislative Council and the
Supreme Court has advised against it”. Subsequently,
the State Goverrment revised its stand and asked for
deleticn of the words teginning with ‘““unless the Pre-
sident refers” and ending with “has advised against
it”. In short, their revised stand is that, if the neces-
sary resolution for atoliticn of a Legislative Council
is rassed by the Legislative Assembly of a State, it
skould be mandatory for Parliement to pass a law
abolishing the same. It is argued that the Union
Executive is not entitled to sit in judgement over the
resolution of a State Legislature for atolition or
creaticn of a Legislative Council. But it is tourd to
move the Bill in accordance with the Resolution
tefore Parliament. Another State Goverrment!| has
stated that the Legislative Assembly, the popularly
elected Bouse of the State, has no power by itself to
create or abolish the Legislative Council, no matter
kcew stropg is the support amcng the Assembly
Memters for this. The State Goverrnment is obliged
to move the Parliament for undertaking the necessary
legislation to implement the Assembly resolution.
It has, therefore, pleaded that Article 169 te amended
to cmpower the Legislative Assembly of the State,
to itself create or abolish the Legislative Council,
by law passed by a majority of total membership of
the Assembly and by a two-third majority of Assembly
members present and voting.

“

2.33.03 The practice followed by the Unicn Exe-
cutive in the past, on receipt of such resolutions of
ihe State Assemblies, does not show a uniform rat-
tern. While the Union Government had prcmptly
introduced Bills to implement the Resolutions of the
Legislative Assemblies of Punjab and West Bengal
for abolition of their Legislative Councils, it had
declined to do so when the Resolutions of the Assem-
blies of Uttar Pradesh and Bihar were received for
abolition of the Legislative Councils in those States.
It also did not agree to move a Bill in accordance with
the Resolution of Punjab Legislative Assembly for
recreation of a Legislative Council for that State.
‘The absence of a settled policy to be followed by the
Ynjon Executive in this matter geperates controversy
and friction between the Union and the States.

2.33.04 Tt is clear that the word “may” used in
clause (1) of Article 169 imports a discretion to
accept or reject the resolution of the Legislative’
Assembly of a State for abolition or creation of,
Legislative Council. But this discreticrary power
belongs to Parliament and not to the Union Executive.



It is, therefore, not proper for the Union Govern-
ment to withhold presentation of such a resolution
to Parliament and reject or decline it at their own

level.

2.33.05 The m:re fact that the correct procedure
with respzct to such a resolution of a Legislative
Asgembly is not bzing followed, is no ground to sub-
stitute the word “may” by “shall” in claase (1) of the
Article. The word ‘“may” has been deliberately
used by the Constituent Assembly. There may be
situations where abolition or creation of Legislative
Council may not be proper in the peculiar circum-
stances of the case. In some States there may b:
important linguistic or ethnic minorities which are
nrovided representation in the Legislative Councils,
though it may not be possible for them, under our
majority rule system of elections, to get elected to
the Legislative Asszmbly. Coaversely, dus to migra-
tion of some minorities or. groups of persons from one
State to another, the cultural or ethnic configuration
of the population may not be reflected in the Legis-
lative Assembly, and the State may be economically
affluent to support a szcond Chambsr. Furthermore,
acceptance of any such resolution of a Legislative
Assembly would require consequeatial and supplemen-
tal changes which, in substance—though not in
law—amount to an ‘amendment’ of the Constitu-
tion. In principle; therefore, it is but proper. that
only Parliament should pass the requisite legislation
effecting such changes. For these reasons, it is not
possible to accept the proposal of the State Govern-
ment that the word ‘‘may”’ in clause (1) of the Article
Ye ' substituted by the word “‘shall”.

2.33.06 We would recommend that when a Re-
solution passed by the Legislative Assembly of a
_State for abolition or creation of a Legislative Council
in the State is received, the President shall cause the
Resolution to be placed, within a reasonable time,
before Parliament together with the comments of the
Union Governmsnt. Parliamznt may thereupon by a
simple majority of the members present and voting,
declare that they adopt or reject the request contained
in the Resolution. If the Resolution is so adopted
by Parliament, the Union Governmzat shall introduce
the necessary legislation in Parliament for implemszn-
tation of the resolution. If necessary, Article 169
may be amended to provide for this procedure.

34. ARTICLE 269

2.34.01 One State Governmeat has suggested that
“terminal taxes on goods or passengers, carried by
railway, sea or air, taxes on sale or purchase of
goods which takes place in the course of inter-State
trade etc....... be brought under the purview of
Article 268”. Tt is further argued that it will be in
the interest of tax administration to progressively
allow the State Government to levy and administer
these taxes which have now been included in Article
769. Another State Government has also asked for
the transposition of the taxation heads comprisea
in Entries 89 and 92 of List I to List IT. ¢“Yet another
State Government has suggested that a tax on adver-
tisements should be imposed and the scope of Article
+269(1)(f) may be widened to include, besides news-
paper advertisements, advertisements broadcast by
radio or telecast by television”.
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2.34.02 At the outset, it may bes observed that it
is not clear from the memorandum of the State Go-
vernment as to what is precisely meant when they say
that the power to levy these taxes mentioned in Article
269 be “‘delegated” to the States. Does it mean that
while these taxation heads may remain in the Union
List, the power to levy the same may be delegated by
the Union under Article 258 or otherwise to the
States ? If that be the stand of the State Government,
then it is highly doubtful whether the Union is com-
petent under the present Constitutional arrangements
to delegate its exclusive legislative power to impose a
tax specified in the Union List to the States. The
Constitution divides the legislative power between
the Union and the States. It also ordains that “no
tax shall be levied or collected except by authority
of law”. It is thus clear beyond doubt that no tax
specified in the Union List can be levied save by
authority of a legislation enacted by Parliament.
Can this essential legislative power of Parliament to
enact a substantive law imposing a tax in- the Union
List be delegated under Clause (2) of Article 258 to
the State Legislatures or the State executives ? In
this connection, it is noteworthy that while clause
(1) of Article 258 has been made subject to the words,
“notwithstanding anything in this Constitution”,
no such non-obstante phrase has been engrafted to
Clius: (2). Clause (2) of the Article, therefore, is
*“practically no exception” to the primary division of
legislative powers between the Union and the States
made by the Constitution, in as much as Parliament,
while legislating on matters within its competence,
is also competent to delegate administrative powers
or powers of subordinate legislation relating to those
matters, but not its essential legislative functions.®3

. We have dealt with the suggestion for transfer "of
Pntries 89 and 92 from Lis* I to List II in the Chapter
on Financial Relations, 1n detail.

For the reasons stated therein we are unable to
support the demand that these Entries be shifted to

List I1.

2.34.03 We have considered the suggestion that
this tax should be imposed and the scope of Article
269(f) widened to include, besides advertisements
in newspapers, advertisements broadcast by radio or
teiecast by television in the Chapter on Financial
Relations, in det2il.

State’s power to levy a tax on advertisements
broadcast by radio or television was taken away by
am nding Entry 55 of List II by the Constitution
(Forty-second Amendment) Act, 1976. But, no
corresponding addition was made to Entry 92, List I
which deals with taxes on advertisements in news-
papers and to Article 269(f). Two arguments adduced
by the Union Ministries of Information and Broad-
casting and Law and Justice in favour of the present
arrangements are : that the revenues from these
advertisements should be fully available for the
development of these services and a tax on adver-
tisements might seriously erode accrual of revenue

(63) Basu, D.D., Commentary on The Counstitution of
India, Vol. K. (Sixth Edition) page 18.

In re Delhi Laws Act (1951) SCR 747.

Ram Jawaya Kapur Vs. State of Punjab (1955) 2 SCR
225 at P. 235.

Jayantilal Vs. Rana, AIR 1964 SC 648.




to them. A tax cn advertisements which will be
torre by the advcrtiser. dces rot in apy way affcct
the availability of revenues ficm these advertisements
for the devclepment of these seivices. As regards
the apprehension that a tax may have an adverse
effect on the growth of advertisements, we have drawn
attention to the fact that the steep hike in rates of
advertisements did not have any adverse « ffect on the
demand for advertisement time. A tax on advertise-
ments in newspapers and a tax on advertisements in
radio and television are on the same footing. For
these reasons and others stated in the Chapter on
Financial Relations, we are of the view that the Con-
stitution should be amended suitably to add the sub-
ject of taxation of advertisements broadcast on radio
or television, to the present Entry 92 of List I and
Article’ 269(1)(D).

35. ARTICLE 285

2.35.01 Article 285(1)* provides ‘for exemption of
the property of the Union from State and local
taxation, “save in so far as Parliament may by law
otherwise provide”. Clause (2) relaxes this limi-
tation on State taxation power. It says that Union
properties, which were liable or treated as liable
to a tax by any authority within a State immediately
before the commencement of the Constitution, will
continue to be so liable until Parliament by law
otherwise provides, but so long as that tax continues
to be! levied! in* that Statc.

Underlying Principle

<3501 An essential pre-condition for the har-
monious working of a two-tier polity is, that neither
the National nor thbe Regioral Government should
have power to make laws which are directed against
and impair the exercise of essential governmental
functions of the otker. The immunity of the progerty
of onc government frcm taxation by another is a
manifestaticn of that principle. To epsure that the
smeoth working cf the Unicn-State relaticns is not
marred ty a ‘“‘tax-war” btetween them, Articles 285
and 289 exerrpt the property of cne goverrment from
taxation by the other.

Scope of Article 285

2.35.03J Tke object of tke Article is not to prevent
State or lccal taxaticn of Unicn progerty altogether,
but to tring it under control of Parliament. The
exemption granted under the Article extends only to
Union Government’s properties. It dces not affect
the competency of the State Legislature to imposc a
tax directly on the interest of a lessee or occupier
of Union Properties.

Issves Raised

2.35.04 One State Government has pointed out that,
as aresult of the operation of this Article, the munici-
palities in that State are losing revenue, though they
render civic services related to the Union undertakings,
particularly the Railways. Its complaint is that,
even in the cases where service charges were payable
by the Union in terms of circulars of the Union
Ministry of Finance, amounts were not being paid
regularly resulting in large outstanding dues of the
urban local bodies. The State Government has
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also drawn attention to the circulars  of the Minis-
try of Finance of the Union Government in terms ¢ f
which the urban local bodics of Statc Gevernment
can realise service charges, at a rate varying between
33 percent :nd 75 percent of the property-tax rate
realisable from private individuals, from the Union with
respect to its properties. In view of these difficulties,
the Statc Government has suggested amendment of
Article 285 to enable the urban local bodies to im-
pose rates on the properties of the Union Govern-
ment. It has also asked for repeal of the Railways
(Local Authorities’ Taxation) Act, 1941.

2.35.05 Section 154 of the Government of India
Act, 1935 exempted the property of the Central
Government from taxation by Provinces or local
authorities. However, the proviso contained in Sec-
tion 154 enabled the liability existing on 1-4-1937
to be maintained. until otherwise prcvided for by
the Central Legislature. It follows that if any
property of the Central Government was non-exis-
tent on 1-4-1937, or was built or acquired by the
Central Government subsequently. it would not get
the benefit of the proviso.

2.35.06 In so far as properties of the Central
Government, other than the Railways, are concerned.
the result of the operation of Section 154 of the
Government of India Act and Article 285, in the
absence of aby legislation, has been to freeze the
tax liability as it existed on 1-4-1937.

2.35.07 Since the issue has been raised specifi-
cally in the context of services rendered by the local
bodies to the Statc-owned railways and railway
properties it is necessary to notice the relevant pro-
visions of two central statutes bearing cn the peint.
The first is Section 135 of the Indian Railways Act. .
1890 which provides as under :

‘135. Taxation of railways by local authorities.—
Notwithstanding anything to the contrary in any
enactment or in any agreement or award based
on any enactment, the following rules shall re-
gulate the levy of taxes in respect of railways
and from railway administrat on in aid of the funds
of local authorities, namely :

(1) A railway administration shall not be liable
to pay any tax in aid of the funds of any local
authority unless the (Central Government)
has by notification in the Official Gazette.
declared that railway administraticn to be
liable to pay the tax.

(2) While a notification of the (Central Govern-
ment) under clause (1) of this Section is in
force. the railway administration shall be liable
to pay to the local authority either the tax
mentioned in the notification or, in lieu there-
of. such sumif any asan officer appointed
in this behalf by the (Central Government)
may. having regard to all circumstances of the
case, from time to time determine to be fair
and reasonable.

(64) Ministry of Finance, letters—
(i) 4(2)PF 1 dt. 28-5-76.

(i) 14(1) p. 52 dt. 10-5-654.

(ii¥) 4(7) p.85 dt. 29-3-67.



(3) The (Central Government) may at any time
revoke or vary a notification under clause (1)
of this section,

(4) Nothing in this section is to be construed as
debarring any railway administration from
cntering into a contract with any local au-
thority for the supply of water or light or for
any other service which the local authority
may be rendering or be prepared to render
within any part of the local area under its
control,

(3) “Local authority” in this section means a
local authority as defined in the General
Clauses Act, 1887, and includes any authority
legally entitled to or entrusted with the con-
trol or management of any fund for the main-
enance of watchmen or for the conservancy
of a river”.

Various notifications were issued under the above
provisions enabling the local authorities to levy
a tax. Howevet, Section 154 of Government of India
Act, 1935 posed problems in relation to Railways
which in the meantime came to be owned by the
Government of India. Section 135 of the 1890 Act
could no longer be applied to State-owned railways
in view of the provisions of Section 154 of the Gov-
ernment of India Act, 1935. Section 154 also exemp-
ted State-owned railway property from provincial
or local taxation, except in so far as a Central 1:gis-
lation might otherwise provide. The position thus
was that, until such a law was enacted, no new tax
could be imposed in respect of such property; nor
could ¢ny existing notification in respect of such a
property be varied or revoked. The proviso to Sec-
tion 154 of the Government of I[ndia Act, 1935,
however, maintained all the taxes payable by virtue
of notifications issued under the Railways Act
before 1st April, 1937, until legistation otherwise
provided. The said proviso did not include property
acquired by the Govocrnment after 31st March,
1937. Tt was confined to the property of the Govern-
ment of India which was subject to taxation on that
date. The local authorities had thus been deprived
of revenue from taxation in respectof several railway
administrations purchased by the Government after
31-3-1937 and, in the absence of legislation, were
likely to lose furthzr revenue in the future.

2.35.08 To remove this complaint of the Pro-
vinces and the local bodies regarding loss of revenue,
the Railways (Local Awhorities’ Taxation) Act,
1941 was cnacted. Section 3 of the said Act provides :

“Liability of railways to taxation by local autho-
rities.

(1) In respect of property vested in the Central
Government, being property of a railway,
administration shall be liable to pay
any tax in_aid of the funds of any
local authority, if the Central Government,
by notification in the Official Gazette, declares
it to be so liable.

(2) While a notification under sub-section (1)
is in force, the railway administration shall be
liable to pay to the local authority either the
tax mentioned in the notific ition or in licu
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thereof such sum, if any, as a person appointed
in this behalf by the Central Government
may, having regard to the services rendered
to the railway and all the relevant circumstan-
ces of the case, from time to time determine
to be fair and reasonable. The person so
appointed shall be a person who is or has been
a Judge of a High Court or a District Judge”.

Section 4 enables the Central Government, by
notification, to revoke or vary any notification 'lssued
under clause (1) of Section 135 of the Indian Railways
Act, 1890. This enactment proved bzneficial to the
Provinces and their local bodies as it made the pro-
perty of the Railways liable to tax by local bodies,
even when the property was acquired or built
by the Government of India after 31st March, 1937.

2.35.09 It would be pertinent to take note at this
stage of the effect of States re-organisation laws on
the liability of the Railways to pay taxes to local
bodies. The Supreme Court held in the case of the
City Municipal Council Bellary®® as under :

“The property of the Union is exempt from all
taxes imposed by a State or by any authority
within a State under CL (1) of Article 285 unless
the claim can be supported and sustained within
the four corners of Cl. (2). The local authority,
however, can rcap advantage of Cl. (2),only under
two conditions namely, (1) that it is ‘“‘that tax”™
which is b:ing continued to be levied and on other;
(2) that the local authority in “that State” is claim-
ing to continue the levy of the tax. In other
‘words, the nature, type and the property on
which the tax was being lovied prior to the
commencem:nt of tnc Constitution must be
the same as also the local authority must
be the local authority of the ‘‘same State”
to which it belonged before the commence-
ment of the Constitution. There does not seem
to be any ambiguity in this matter and there is,
therefore, no escape from the position that the
Bellary Municipal Council in the City of Bellary
which was a local authority within the State of
Madras cannot take the advantage of Cl. (2) as
at the time when it was making the claim for rea-
lization of the tax it was a parto:the Mysore State”.

2.35.10 The Supreme Court further held in the
Bellary Municipal Council case that a claim by a
local authority based on the continued operation of
Railways (Local Authorities’ Taxation) Act, 1941 by
virtue of Article 372 of the Constitution could not
be sustained since Article 372 is operative subject
to the other provisions of the Constitution and the
Railways (Local Authorities’ Taxation) Act, 1941 was
not a law made by Parliament.

2.35.11 The net result of the various developments
has been that only a few local bodies are today in
a position to collect taxes in regard to the properties
of the Central Government. The entire question was
gone into by the Taxation Enquiry Commission as
carly as 1953, which recommended :

“In the case of Railways properties and other
propertics of the Central Government used
for commercial or semi-commercial or

W035) AT 378 31 eny Coaureg 1803,



industrial purposes, e.g., Posts and Telegraphs,
the Central Government should pay to local
bodies contributions equal to the amounts
which would have been paid, had the general
and services taxes been levied in full. Necessary
legislation should be passed by Parliament to
authorise such payments.

In respect of other properties of the Central Govern-
ment, the principles recently adopted by the
Central Government for making payments
in respect of ‘“service charges” with effect
from the 1st April, 1954 may be followed, but
the principles should be liberally interpreted
and applied.”

2.35.12 The Government of India, on receipt of
the recommendations of the Taxation Enquiry Com-
mission, agreed to pay charges for services rendered
to such properties by local bodies in lieu of property
tax. Subsequently, the Ministry of Finance, Govern-
ment of India, issued a circular in 1967 laying down
the procedure for calculation of such service charges
as a percentage of the property tax applicable to
private properties. However, no legislation, as re-
commended by the Taxation Equiry Commission,
has been enacted by Parliament so far. Most local
bodies levy specific charges for particular services
rendered e.g. supply of water. A property tax is
levied by them to cover not only the cost of the other
specific services rendered but also the expenditure
on the total infrastructure maintained by them and to
generate resources for further development. Levy of
property tax by local bodies is well recognised as a
legitimate resource available to them to discharge their
responsibilities. We have noted above that the Taxa-
tion Enquiry Commission recommended a full contri-
bution from the departmental undertakings of the
Government of India like Railways, Posts and Tele-
graphs, Telephones, etc. If these undertakings pay only
a percentage of the property-tax Ieviable as service
charges, it implies a subsidy to them, which is contrary
to the commercial principles on which such under-
takings are supposed to function. Moreover, the loss
to the local bodies has to be made good by increasing
the’ liabilities of other beneficiaries of their services.
This is obviously inequitous.

2.35.13 After a careful consideration of the whole
matter in relation to the taxation of the Union pro-
perties by local bodies, we have come to the con-
clusion that no structural change in the provisions of
Article 285 is called for. In order to remedy the un-
fortunate situation in which the local bodies find
themselves, a comprehensive law (under Clause (1)
of Article 285 read with the saving clause in Entry
.32 of List I), analogous to Section 135 of the Railway
Act, 1890, and Sections 3 and 4 of the Railways
(Local Authorities’ Taxation) Act, 1941 be passed
making liable the properties and administrations of
all undertakings like Railways, Posts and Telegraphs,
Telephones etc., of the Union at such fair and
reasonable rates as may be'notified from time to time
by the Union Government after taking into consi-
deration the recommendations of a person, who is
grdhas been a Judge of a High Court or a District

udge.

2.35.14 One Union Government undertaking has
suggested that the exemption from State taxation
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available under Article 285(1) should be extended to
all taxes in relation to the property of all undertakings
of the Government of India. In this connection, it
may be noted that there is a reciprocal provision in
Article 289(1) which exempts the property and income
of a State from Union Taxation. However, this.
immunity from Union taxation does not extend to
business activities conducted by a State or property
used or occupied for the purpose of such trade or
business or any income accruing or arising in con-
nection therewith. In re Sea Customs Act®®, the
Supreme Court expressed the view that the immunity,
conferred by clause (1) of Articles 289, extends only
to direct taxes on property and does not extend to
indirect taxes “in relation to property” of the State,
irrespective of whether the properties were used
or not used for the purpose of trade or business so
as to attract clause (2). The Punjab and Haryana
High Court, on the analogy of the principle enun-
ciated in re Sea Customs Case®”, has held, in a judge-
ment dated October 18, 1976, that the limitation
on the State taxing power under Article 285(1) does
not extend to the taxation of business activities of
the Union. The Supreme Court has held in Wes:-
tern Coal Fields Ltd., V. special Area Development
Authority ¢ that the property owned by a Corpora-
tion, whose entire share capital is owned by the Gov-
etnment of India, cannot be treated as the property
of the Union and, as such, immune from State taxa-
tion under Article 285(1). We do not find any good
reason for supporting the proposal that the exemp-
tion from State taxation available under Article
285(1) should be extended to all taxes leviable by
States in relation to the property of all undertakings
of the Government of India.

2.35.15 In the light of these judicial pronouncements,
we think that the constitutional provisions in As
ticle 285(1) and 289(1), which exempt the properties
of the Union and States from taxation by each other,
are well-balanced and reasonable. We do not find
any good reason for supporting the proposal for
amending Article 285(1) in order to exempt the pro-
perties of the Union Government undertakings from
indirect taxes in relation to them leviable by States.

36. ARTICLE 289 )

2.36.01 One State Government has suggested
omission of clauses (2) and (3) of Article 289. The
argument is that these clauses mete out unfair,
discriminatory treatment to the States in the matter
of exempting their property and income from Union
Taxation. It is submitted that “under Article 289(2),
Parliament is empowered to impose any t2x in res-
pectof a trade or business of any kind carried on by,
or on behalf of, the Government of a  State. or any
operations connected therewith........ Notwith-
standing clause (3) of Article 289 which again gives
the power to the Parliament to make law to declare
any trade or business as being indicental to the or-
dinary functions of Government, yet this provision
by itself creates discrimination”. It is pointed out
that on the other hand (under Article 285), no tax

(66) (1964) 3 SCR 787
(67) 1977, Tax L. R. 1713 Pb. (DB)
(68) (1982) 2 SCR |



is contemplated on the income from the occupational
or trading operations of the Union. In this behalf
referrence has been made to Andhra Pradesh Road
Transport Corporation V. IT0O%, The proposed
omission of clauses (2) and (3), it is argued, would
place “both the Union and the States at par in so
far as their occupations, particularly in the matters
Of trade and business are concerned”.

2.36.02 Article 289(1) is, in a sense, a counter-
part of Article 285(1). Whereas 285(1) exempts the
property of the Union from State taxation, Article
289(1) exempts the property and income of a State
from Union taxation. Clause (2) of Article 289
carves out an exception to clause (1). It enables the
Union by law to impose tax in respect of trade or
business carried on byoron behalfof the Government
of a State, or any property used for the purpose of
trade or business or any income accruing or arising
tn connection therewith. Clause (3) empowers Par-
liament by law to exempt any trade or business
activity of a State from Unijon taxation by declaring
that it is incidental to the ordinary functions of Gov-
ernment.

2.36.03 It will be seen that, in Article 285, there
is no provision analogous to clauses (2)and (3)7°
of Article 289. It has been held by the Supreme
Court that even a public utility service systemati-
cally undertaken by a Government, with a profit
motivss, would be a ‘trade or business’ within the
contemplation of clause (2) of Article 289. It can be
exempted from Union taxation if Parliament declares
under clause (3) that it is incidental to the ordinary
functions of Government.

Supreme Court in Re Sea CustomsFAct

2.36.04 The scope of Article 289(1) directly, and
of Article 285(1) incidentally, came up for considera-
tion befor: the Supreme Court in re Sea Customs
Aet, 187871, Prior to 1962, the State properties enjoy-
ed exemption from Union taxation, whether direct or
indirect. In 1962, a draft Bill was introduced in Par-
liament for amending Section 20 of the Sea Customs
Act, 1878, and Section 3(1A) of the Central Excises
and Salt Act, 1944. The object of the amending Bill
was to enable the Union to impose customs duty and
excise duty of salt manufactured by the States.
The States opposed this measure. The President
referred the matter under Article 143(1) to the Sup-
reme Court for opinion. The Supreme Court opined
that hiving regard to the scheme of the Constitu-
tion, a tax ‘on property’ and a tax ‘in relation to
property’ were two different things. Therefore, the
immunity {rom taxation granted under Article 285(1)
to the property of the Union, and under Article 289(1)
to the property of the States, was restricted to direct
taxes ‘on property’ and did not extend to indirect
taxes ‘in relation to property’, such as, export duty,
eXcise duty etc.

2.36.05 It may be noted that, while from one as-
. pect, the Court opinion appears to have enlarged

(69) (1964) 7 SCR 17

(70) Sitya Narain Singh V. District Engineer, P. W. D.;
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81

the taxing powers of the Union qua State property,
it has from another standpoint, by restricting the
exemption under Article 285, to taxes ‘directly on
property’ laid down several activities of the Union
‘in relation to’ its property to tax, which the States
might impose under list II. Sales-Tax is a typical
instance of such a tax, which is levied on a transaction
of sale in relation to property and not one on the
property, itself.

Property of Corporations not exempt under
Article 285 (1) or Article 289 (1)

2.36.06 It is further noteworthy that the exemption
from taxation under Articles 285(1) and 289(1) is
available only to the property of the Union or of the
States, respectively. It does not extend to the
property or income of companies or corporations,
which are juristic entities, even though they may
be wholly owned or controlled by the Union or a
State. In A. P. Road Transport Corporation V. ITO%,
the Supreme Court held that the income of the
Andhra Pradesh Road Transport Corporation, es-
tablished under the Road Transport Corporation Act,
1950, is not the income of the State of Andhra Pra-
desh within the meaning of Article 289(1) and as
such, was not exempt from Union taxation. It was
not considered necessary for the decision of that
case to go to clauses (2) and (3) of Article 289.

2.36.07 In Western Coal Fields V. Special Area
Development Authority™, the Supreme Court held
that exemption conferred by Artcile 285(1) cannot be
claimed by companies and corporations owned by
the Union.

2.36.08 The conclusion that emerges from the
above conspectus is that, in the matter of granting
exemption to the property of the Union or of the
States from taxation by each other the Constitution
does not make unreasonable discrimination against
the States. So far as indirect taxes‘relating to property’.
as distinguished from taxes ‘on property’ are con-
cerned, both the Union and the States for the pur-
pose of the exemption stand on the same footing.
Though the provisions of clauses (2) and (3) of Article
289 apply only to the trade activities of the States
and, as such, are unique, there is a rational basis
for this differentiation. Income from business or
trading activities of a State are like the income of any
private business concern liable to income-tax.
The goods manufactured by a State concern are
also liable to excise duty. There is no reason to give a
favourable treatment to the goods manufactured by a
State as part of its commercial activity, in the matter
of its liability to excise duty from those manufac-
tured by any other private industrial concern. Lea-
ving aside the case of some maritime States, these
are the main taxes which are imposed on the income
and the manufacturing activities of any business
concern. Both these taxes though levied by the
Union, are compulsorily or optionally shareable with
the States. Indeed, as much as 859% of the net
proceeds of income-tax and 459, of the net proceeds
of the Union excise duty, on the recommendation
of the Finance Commission?4, are now being trans.
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ferred to the States. If the trading or business ac-
tivities of the States who have gone into it in a big
way, are exempted from income-tax and excise duty,
the scheme of the Constitution governing distribu-
tion of revenues will get distorted. The flow of the
proceeds of income-tax and excise duty into the
divisible pool will dwindle. The consequent shrink-
age of the pool will jeopardise the capacity of the
Union to transfer resources, particularly, to the
economically weaker States, on equitable basis.

2.36.09 Clause (3) of Article 289 empowers Parlia-
ment to declare by law that any trade or business
would be taken out of the purview of clause (2)
and restored to th- area covered by clause (1). Income
from ordinary functions of the State are exempt from
Union taxation by virtue of clause (1). Even though
income from trade or business is not exempt, clause
(3) enables such exemption to be given by Parliament
in respect of income from trade or business incidental
to the ordinary functions of Government. This is
the rationale of clause (3) of the Article. We are,
therefore, of the view that no case has been made out
for the proposed restructuring of Article 289.

2.36.10 As rcgards the functional aspect of clause
(3), it may be observed that the concept of the govern-
mental functions of a modern welfare State is not
easy to define. It is not a static notion. The public
utility services rendered by the State are progres-
sively proliferating. Many of such services or wel-
fare activities judged by the orthodox standard of
‘profit  motive’ may fall within the wide phrase.
‘trade or busin:ss of any kind’, used in clause (2).
The vast expansion in the socio-economic responsi-
bilities of a welfare State to build an egaliterian
society, has blurred the distinction between the
‘ordinary’ and ‘incidental’ functions of Government.

2.36.11 Cases may arise, particularly in the
modern context where States may feel aggricved on
account of taxes imposed by the Union on the tradc
or business in terms of clause (2) of Article 289.
The scheme of the Constitution envisages remedial
action under clause (3). We recommend that where
one or more State Governments feel aggrieved on
account of any action of the Union Government
covered by clause (2) of Article 289, adequate consul-
tation should be held with the State Govermments or
the National Economic and Development Council
proposed by us and action taken to afford relief
in terms of clause (3) of Articlc 289.

37. ARTICLE 286

Article 286

2.37.01 One State Government has suggested that
the power of Parliament under clause (3) of Article
286 should not be exercised except in consultation
with the States. Another State Government has asked
for amendment of Article 269 to cnsure that the taxes
mentioned thercin are levied by the Union but arc
collected by the States themsclves. One regional
Party has suggested that Entries 92A and 92B from
List I be omitted and from the connected Entry 54
of List II, the words, ‘“‘subject to the provisions- of
Entry 92A of List I bedeleted. This proposal would.
by implication, involve conscquential changes in the
related provisions.
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Related constitutional provisions -

2.37.02 The relevant  provisions which impose res-
traints on the State taxation power in the matter of
sales-tax are contained in Entry 54 of List II, Entries
92A and 92B in List I read with Articles 269(1)(g)
& (h) and 286.

2.37.03 Entry 54 in List I cmpowers the .
Legislatures to impose taxcs on the sale or purchase
of goods other than newspapers. It is cxpressly subject
to the provisions of Entry 92A of List I. Under
Entry 92A, Parliament may tax sale or purchase of
goods other than newspapers, in the course of inter-
State trade or commerce. Entry 92B of List I empowers
Parliament to impose ‘“‘taxes on the consignment of
goods (whether the consignment is to the person
making it or to any other person), where such consign-
ment takes place in the course of inter-State trade or
commerce”.

2.37.04 Article 269 contains provisions for the as-
signment of the taxes imposed by the Union under
Entries 92A and 92B to the States.

Clause (1) of the Article 286 precludes the States
from imposing by law a tax on the sale or purchase of
goods where such sale or purchase takes place- -

(a) outside the State. or

(b) in the coursc of import of goods into, or export
of the goods of, the territory of India.

Clause (2) of the Article enables Parliament to for-
mulate by law principles for determining when a  sale
or purchase of goods takes place in any of the ways
mentioned in clause (1), Clause (3)(a) of Article 286
makes the legislative power of the States to impose tax
on sale or purchase of goods which are declared by
Parliament by law to be of special importance in
inter-State trade or commerce, subject to the restric-
tions and conditions imposed by Parliament, even
though such sale does not take place in the course of
inter-State trade or commerce. A tax under sub-
clause (b) of clause (3), also, is subject to the same con-
ditions and restrictions as Parliament may by law
imposc.

2.37.05 The objection is confincd to Entrics 92A,
92B of List I, that portion of Entry 54 of List 1l
which makes it subject to Entry 92A. of List I, and
the rel+ted provisions in Article 269 and 286. The-~
provisions in question were not there in the original
Constitution. Instead of the present clause (2) of
Article 286, there was an ‘explanation’ appended to
clause (1). The original clause (2), inter alia, proviced :
“Except in so far as Parliament may by law otherwise
provide, no law of a State shall imposc...... a tax
on the sale or purchase of any goods where such sale
or purchase takes place in the course of inter-State
trade or commerce........ * The ‘explanation’ ap-
pended to the original clause (1) was couched in a very
ambiguous language and gave rise to confficting inter-
pretations. In State of Bombay V, United Motors
(India) Ltd’® the Supremec Court interpreted this.
Explanation as providing “by means of legal fiction
that the State in which the goods sold or purchased are
actually delivered for thc consumption therein, is

(15) 1953 SCR 1069.



the State in which the sale or purchase is to be consi-
dered to have taken place, notwithstanding (that) the
property in such goods passed in another State”.
As a result of the application of this ‘delivery-cum-
- consumption’ test, devised by the Supremc Court,
the operation of the original clause (2) was largely
stultified. It also created problems in the trading cir-

In Bengal Immunity Co. V. State of Bihar 7% decided
on September 9, 1955, the Supreme Court over-ruled
its earlier decision in the United Motors case. There-
upon, Parliament passed the Sales Tax Laws Valida-
tion Act, 1956 to validate the imposition of sales tax
which would have been rendered invalid as a result
of the subsequent Court decision. The final result
was that inter-State sales made after September 6,
1955 could neither be taxed by the State of despatch,
nor by the State in which the delivery was made till
Parliament by law otherwise provided. This led to
revenue loss resulting from non-taxation of inter-
State sales.

2.37.06 On the recommendation of the Taxation
Enquiry Commission 7? (1953-54), the Constitution
(Sixth Amendment) Act, 1956 and the Central Sales
Tax Act, 1956 were enacted. The Sixth Amendment
inserted Eentry 92A in List I and restructured Article
286. It made Entry 54 of List IT subject to this new
Entry 92A. This amendment alse inserted sub-
clause (g) in clause (1) of Article 269. The Forty-Sixth
Amendment of the Constitation (1982) inserted Entry
92B in List I and madc consequential insertion in Ar-
ticle 269 with respect to assignment of the tax proceeds
under the new Entry 92B to the States. It also expan-
ded the definition of ‘Sales-tax’ by inserting the new
clause (29A) in Article 366.

2.37.07 From a conspectus of the relevant provi-
sions, it is clear that the entire net proceeds of the
taxes that might be levied by the Union under Entries
92A and 92B of List I in accordance with sub-clauses
(g) and (h) of Article 269(1), are assigned to the
States. The limitations imposed under Article 286 on
the taxation rower of the States ultimately rebound
to the fiscal advantage of the States. The broad three-
fold object of these provisions, as they stand after the
aforesaid Constitutional amendment, is —

(i) to prevent, as far as possible, multiple taxation
of the same transaction by different States in
the course of inter-State trade or commerce.
the accumulated burden of which ultimately
falls on the consumer +

(ii) to cnsure uniformity in taxation at a relativety
lower rate on sale or purchase of goods of spe-
cial importance in inter-State tradc, and

(iii) to plug the loopholes in the law through which
some sales might escape assessment, and to
enlarge the powers of the States to levy sales-
tax by expanding the definition of sales-tax to
cover transactions in the nature of works con-
tract or hire-purchase.

2.37.08 In short, the ultimate benefit of the opera-
tion of the questioned provisions accrues wholly to the

(76) 1955 (1) SCR 603.

(77) Report of the Tax tion Bnquiry Commission (i953-54)
Val, TIT : Pages S§ tn 66,
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States. We find no merit in the demand for omission
or making any structural change in any of thesc pro-
visions. However, since Entries 92A and 92B of List
T have an inter-face with Entry 54 of List II, the for-
mulation of law of policy in respect of these subjects
is a matter of common interest to the Union and the
States.

2.37.09 We recommend that before a law is passed
by Parliament by virtue of clause (3) of Article 286
read with Entries 92A and 92B of List I, the State
Governments and the National Economic and
Development Council (proposed by us to be reconsti-
tuted under Article 263) 78 should be consulted and
the resume of their comments should be placed
before Parliament along with the Bill.

38. ARTICLE 288

2.38.01 One State Government has urged that
Article 288(2) be so amended as to ensure that the.
Legislature of a State may impose a tax in respect
of any water or ¢lectricity stored, generated, consumed.
distributed or sold by any authority, whether sub-
servient to the Central or State Government. How-
ever, it has not formulated its proposal in precise
terms. We, therefore, take it that the plea is for
exclusion from this clause of those expressions which
make the previous assent of the President, a pre-
condition for giving validity and effect to a State
legislation imposing a tax mentioned in clause (1)
of the Article.

2.38.02 Entry 53 of List II read with Article
246 empowers a State Legislature to impose “taxes
on the consumption or sale of electricity”, irrespective
of whether it is generated, sold, or consumed by
Government or by any other person. Articles 287
and 288 put limitations on this power. Article 287
prohibits a State Legislature from imposing a tax
on the consumption or sale of electricity (whether
produced by a Government or other person) which is
(a) consumed by or sold to the Government of India
for consumption by the Government, or (b) consumed
in the construction, maintenance or operation of any
railway. However, this restraint may be removed by
Parliament by a law securing that the price of the
electricity sold to the Government of India shall be
tags by the amount of the tax than the price charged
T0 other consumers of a substantial quantity of elec-
tricity.

2.38.03 Article 288(1) provides : “Save in so far
as the President may by order otherwise provide, no
law of a State in forc., immediately before the commen-
cement of this Constitution shall impose, or authorise
the imposition of a tax in respect of any water or
clectricity stored, generated, consumed, distributed
or sold by any authority established by any existing
law or any law made by Parliament for regulating or
developing any inter-Statc river or river-valley”.
Clause (2) empowers a State Legislature to impose
tax mentioned in clause (1), but no such law shall
have any effect unless it has, after having been reser-
ved for the consideration of the President, received
his assent. This requirement as to the Presidential

78) Cha 1X on “Inter-Governmental Council Article
.‘-‘63(’ ":) P.!rap;.;z.m . ¢



assent is applicable to rules or orders made under
the authority of such law providing for fixation of
rates or other incidents of such tax.

2.38.04 It is noteworthy that the subject of taxa-
tion under Article 288(2) is ‘water or electricity stored,
generated, consumed, distributed or sold by an autho-
rity established by an existing law or any law made
by Parliament for regulating or developing any inter-
State river or river-valley”. The basis for the restric-
tion imposed by Article 288(2) on the legislative power
of States, therefore, is a corollary of the doctrine
of ‘inter-governmental tax immunities’. However,
such restrictions would stand lifted and the State
legislation validated if it receives President’s assent.
The subject of taxation under this clause is a matter
of inter-State ‘Utility’ and, as such, of national con-
cern. The President’s assent ensures that the con-
cerned legislation of the State would not operate to
the detriment of inter-State interests or cast unjusti-
fiable burdens on the cost of generation, storage,
consumption, distribution of water or electricity.
or otherwise impair the arrangements relating to the
regulation and development of the inter-State river
or river-valley by the Union authority. The previous
assent of the President as a pre-requisite for giving
validity to a State legislation imposing tax under
clause (2) of the Article, serves a very wholesome
purpose in this area of inter-governmental interest.
We find no justification for suggesting restructuring
of clause (2) of Article 288 so as to eliminate there-
from this requirement.

39. ARTICLE 293

2.39.01 Issues relating to Article 293 have been
dealt with in the Chapter on ‘Financial Relations’.
% We have not recommended any structural change
in this Article. However, recommendations with
respect to the functional aspect of the provision have
been made.

40. ARTICLE 304(b)

2.40.01 Some State Governmants and a political
party have asked for omission of Article 304, and, in
the alternative, for deletion of the Proviso to Article
304(b). Th: argumsats advananced are ;

“Whether the restrictions imposed by an Act
of a State Leogislature on the freedom of trade
and commerce are reasonable and whether the

are in the public interest for purposes of *Article
304(b) are questions to be decided ultimately by
the High Court or Supreme Court. If the High
Court finds that the restrictions are unreasonable
or opposed to the public interest, previous sanction
of the President or his subsequent assent cannot
cure the infirmity. If the legislation Is otherwise
valid and the restrictions are reasonable and in
the public interest, his previous sanction willbe a
superfluity. In any case the requirement relating
to the previous sanction of the President directly
eneroaches:’on the field assigned to the State Legis-

Inter-State Trade

2.40.02 Part XIII of the Constitution contains
provisions relating to “Trade, Commerce and Inter-

course within the Territory of India”. It comprises
seven Articles - 301 to 307. Article 301 provides
that “subject to the other provisions of this Part

trade, commerce and intercourse throughout the
territory of India shall be free™. Article 302 empowers
Parliament to impose restrictions 8 on trade,
commerce and intercourse. Article 303(1) ordains
that neither Parliament not a State Legislature shall
have power to make any law giving any preference
to one State over another or discriminating between
one State and another by virtue of any entry relating
to trade or commerce in the Legislative Lists. Not-
withstanding the principle of freedom of inter-State
trade declared in Article 301, clause (a) of Article
304 permits the Legislature of a State by law to tax
goods imported from the other States or Union
Territories. However, this taxing power of the State
is subject to the limitation that no discrimination is
made between goods imported from other States and
similar goods manufactured or produced within the
State. Clause (b) enables the Legislature of a State
by law to “impose such reasonable restrictions on the
freedom of trade, commerce or inter-course with
or within that State as may be required in the public
interest : Provided that no Bill or amendement for
the purpose of clause (b) shall be introduced or moved
in the Legislature of a State without the previous
sanction of the President™.

Whether ‘restrictions in article 304 (b) include
A ‘Tax’

2.40.03 There is some divergence of opinion as to
whether the expression ‘restricfions’ used in this
clause (b) includes a tax. Prior to the decision
of the Supreme Courtin AtiabariTea Co. Lid,
V. State of Assam #,. some High Courts had held
that no question of violation of the provisions of.
clause (b) arises when a State Legislature exercises
its legislative power under the State List with respect
to a subject other than ‘trade, commerce or inter-

- course’. In Atiabari case, the Supreme Court by a

majority of 4 : 1 reversed this view. In Automobile
Transport Rajasthan Ltd. V. State of Rajasthan 3,
a seven-Judge Bench of the Supreme Court partially
over-ruled the decisions in Atiabari Case in so far
as it had held that if the State Legislature wanted to
impose a tax in order to maintain roads that could
only be done after obtaining the sanction of the
President as provided in Article 304(b). However,
it did not make a complete departure from the ratio
of Atiabari Case in as much as it had held that taxes
other than compenesatory taxes, can amount to a
‘restriction’ on trade and commerce within the contem-
plation of clause (b) of Article 304,

2.40.04 The correctness of these decisions has
been questioned by eminent authors of commentaries
on the Indian Constitution. In G. K. Krishnan V.
State of Tamil Nadu %%, Mathew J. observed :

(79) Chapter X.

(80) The Supreme Court his held that although the word
‘Festrictions’ in Acticle 302 has not been exoressly qualified by
prefixing the word® re1sonable’, yet it is evident that restrictions
contemplated by it mst bear a re 1sonable nexus with the need
to serve “pablic inte:est™. (Prag Ico and Oil Mills Vs. Union
(1978) 3 SCR 293).

(81) 1961 (1) SCR 809,

(82) 1963 (1) SCR 491, .

(83) (1975) 2 SCR 715,



“Article 304(a) prohibits only imposition of a di»-
criminatory tax. It is not clear from the Article that
a tax simpliciter can be treated as a ‘restriction’ on the
freedom of internal trade. Article 304(a) is intended
to prevent discrimination against imported goods by
imposing on them tax at a higher rate than that borne
by goods produced in the State”. The learned Judge

rther pointed out : “A discriminatory tax against
outside goods is not a tax simpliciter but is a barrier
to trade and commerce. Article 304 itself makes a
distinction between ‘tax’ and ‘restriction’. That
apart, taxing powers of the Union and States are
separate and mutually exclusive. It is rather strange
that power to tax given to States, say, for instance
under Entry 54 of List II to pass a low imposing tax
on sale of goods should depend upon the goodwill of
the Union executive”.

Narrowy scopeXof article] 304(b)

2.40.05 Be that as it may, the Court decisions,
including those in Atiabari and Automobile cases,
have considerably narrowed down the scope of the
expression ‘restriction’ in Article 304(b) by giving a
restrictive meaning to the terms ‘trade’, ‘commerce’
and ‘intercourse’, and by holding that only those
measures which directly and immediately impede
the free movement of trade, would fall within the
ambit of ‘restriction’. Further, they have excluded
regulatory measures and compensatory taxes-cons-
strued in their widest amplitude from the purview of
Articles 301 and 304(b).

Object of article 304(b)

2.40.06 The broad object of the provisions of
Articles 301 and 304 is to ensure that the commercial
unity of India is not broken up by physical and fiscal

“barriers eracted by the State Legislatures through
parochial or discriminatory exercise of their powers.
The proviso to Article 304(b) enables the President
to ensure, at the initial stage, that the State Legislation
does not, by imposing unreasonable restrictions on
trade, commerce or intercourse, endanger the com-
mercial unity of the nation. It is true that clause (b)
is not confined to inter-State trading activities, it
extends to trade within the State, also. But intra-
State trading activities often have a close and substan-
tial relation to Inter-State trade and commerce.
State laws , though purporating to regulate trade
within a State, may have inter-State implications.
They may impose discriminatory taxes or unrea-
sonable restrictions which impede the freedom of
inter-State trade and commerce. That is why, both
inter-State and intra-State trade have been made the
subject of limitations on State legislative power
under Article 304(b).

2.40.07 Whether a State legislation imposes in
the public interest reasonable restrictions on trade
and commerce, is, no doubt, a question which is to
be decided ultimately by the High Court or the
Supreme Court, But, such legislation is not auto-
matically, as a requirement of law, referred to the
court for pronouncing on the reasonableness or
otherwise of such restrictions. The Courts take
cognizance only of cases brought before them in
accordance with the prescribed procedure by liti-
gants having the necessary Jocus standi. Judicial

85

review is thus not an adequate substitute for the
consideration of a State Bill by the President, at the
pre-introduction stage, or, thereafter before it becomes
law. If, on such scrutiny, the President finds that
the State Bill patently contravenes the provisions of
Article 304(b), or otherwise attempts to impose
an unreasonable restriction, he may withhold assent
therefrom or he may return it with a message for
reconsideration by the State Legislature. However,
no instance of a Bill reserved under the Proviso to
clause (b) of Article 304, which might have been
vetocd by the President, has been cited.

2.40.08 For these reasons, we cannot support
the demand for amendment of Article 304, or omis-
sion of the Proviso to its clause (b).

41. ARTICLE 368, CRITICISM
AND SUGGESTIONS

2.41.01 Only one State Government has suggested
that Article 368 should be amended to provide that :

(1) The Constitutional Amendments in general
shall require also ratification by not less than
one half of the States; and

(2) the amendment of specified Articles pertaining
to the basic structure of the Constitution shall
require ratification by not less than two-thirds
of the States.

It has, in support of the above proposals obser-
ved :

“There will be nothing wrong if by a Constitu-
tional amendment a particular matter is transferrred
from the jurisdiction of the States to that of the
Union when new developmentsin the Indian economy,
society or polity fully justify this. But Constitu-
tional amendments of the kind undertaken as part
of the motivated drive of the country’s dominant
supranational forces to undermine the jurisdiction
and significance of the States as the homelands of
different emerging and emerged Indian nationalities
by converting the country increasingly into an
essentially unitary State must be resisted and made
more difficult. The ultimate safeguard against such
amendments necessarily has to be the strong political
awareness of the electorate with regard to the true
significance of such amendments, reinforced by the
prevalence of a climate of freedom, rule of law and
cooperative federalism. But it will also be neces-
sary to amend Article 368 to provide for greater
say to the States in Constitutional Amendments”,

Proceedings in the constituent assembly

2.41.02 The questionnaire issued by the Cons-
titutional Adviser in March 1947 invited suggestions
in regard to the amending procedure to be adopted.
The replies received recognised the need for a special
procedure for amending the Constitution. Some of
the proposals were complicated and included a
suggestion that all amendments to the Constitution
should be first approved by a two-thirds majority
in each House of Union Legislature and that no such
proposal would take effect unless it was also approved
by the Legislatures of not less than two-thirds of
the Units.



Observations of the Drafting Committee

It was, however, realised that the procedure
should not be made unduly complicated or rigid.
The Cha}irman of the Drafting Committee, while
introducing the Draft Constitution, observed : 3!

“The provisions of the Constitution relating to the
amendment of the Constitution divide the articles
of the Constitution into two groups. In one group
are placed articles relating to (a) the distribution of
legislative powers between the Centre and the States,
(b) the representation of the States in Parliament,
and (¢) the.powers of the courts. All other articles
are placed in another group. Articles placed in the
second group cover a very large part of the Cons-
stitution and can be amended by Parliament by a
double majority, namely a majority of not less than
two-thirds of the members of each House present
and voting and by a majority of the total member-
ship of each House. The amendment of these
articles does not require ratification by the States.
Itis only in those article which are placed in the
first group that an additional safcguard of ratification
by the states is introduced, one can thereforc safcly
say that the Indian federation will not suffer from
the faults of rigidity or legalism. Tts distinguishing
feature is that it is a flexible fedcration.”

2.41.03 The Constitution provides three modes
of altering its provisions :

L Firstly, quite a number of provi ions or matters
in the Constitution can be altered by a simple majority
vote of Parliament. Most prominent of these are : —

(i) Artilces 2, 3 and 4— admission or establishment
of new States into the Union ; formation of new
States and alteration of arzas, boundaries or
names of existing States and making such changes
in the First Schedule and the Fourth Schedule
and in any other provisions of the Constitution
as may be supplemental, incidental and conse-

. quential to give effect to the laws made under
these Articles.

(ii) Articles 168 and 169—creation or abolition of
Legislative Council in a State and consequent
alteration in Article 168.

(iii) Provisions of the Fifth and Sixth Schedules
relating to the administration of Scheduled
Areas and Scheduled Tribes.

(iv) Article 343(2) as regards the timelimit of 15
years specified therein. for use of English.

No alteration or change made by this mode is
to be deemed an amendment of the Constitution
for the purpose of Article 368.

[I. Provisions or matters, the alteration of
which is not permissible by a simple majority vote
of Parliament and which do not fall within the
purview of the proviso to clause (2) of Article 368,
may be amended by means of a Bill passed in each
House of Parliament by a majority of the total
membership of that House and by a majority of not

(84). Raov, B. Shiv: : “*The Framing o fadin’s Consiitu-
tion’’, Vol. V., P, 829,
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fess than two-thirds of the Members of the House
preseent and voting.

IIl. The third group is comprised of provisions
mentioned in the proviso to clause (2) of Article
368. These are as follows :

(@) Articles 54 and 355 --manner of election of the
President; Articles 73 and 162-extent of the
executive power of the Union and the States;
Article 241-High Courts for Union Territories.

(b) Chapter IV of Part V.—The Union Judiciary;
Chapter V of Part VI—The High Courts in the
States; Chapter [ of Part Xl—Legislative Rela-
tions between the Union and the States.

(¢) Lists 1, 11 and III in the Seventh Schedule.
(d) Representation of States in Parliament.
(e) Provisions of Article 368 itsell.

A Bill for amending any provision in  Group 1il,
also, has to be passed by Parliament by a double
majority-as in the case of an amending Bill relating
to Group 1l—and followed by ratification by Legis-
latures of not less than one-half of the States.

2.41.04 The problem of devising a mechanism for
amendment of a Constitution which envisages more
than one level of Government, is, how to reconcile
the rival claims of rigidity and flexibility. The former
preserves continuity and stability, the latter facilitates
adaptation and reform. If the scales are too heavily
tilted in lavour of rigidity, it tends to make the system
immutable and out-dated in a changing world. If
on the other extreme it is too flexible and pliant, the
system tends to become something like a changeling
chang:ing shape with every passing gust of political
wind. The Constitution-makers avoided these’
extremes. They chose a middle, but trifurcated,
course. They conceived of three groups of constitu-
tional provisions for adopting a three-way alteration
process. The rationale for this grouping and adopt-
ing different modes of aliering provisions in each
group, is that all the provisions in our claborate
Constitution are not of the same substantive signi-
ficance to its structure. Many of them are matters
of mere form or procedural details ; or are otherwise
. f a subsidiary, incidental or transitional character.
Provisions of this kind which are of a non-funda-
mental character, have been kept outside the pale
of Article 368 and can be altered in the same manner
as any Union law, by a simple majority vote of Parlia-
ment. All such matters for the purpose of this dis-
cussion have been placed by us in Group 1.

2.41.05 Most Articles in the Constitution-not
covered by Group I-are matters of substance. For
the purpose of amendment under Article 368 these
v ave been plicad in a separatc group, numbcrid
IT by us). These provisions can be amended by
Parliament by a double majority, as described above
in paragraph 2.41.03, sub-para 11,

2.41.06 A few provisions which were considered
of crucial importance in the scheme of distribution of
powers between the Union and the States on the
federal principle, or were otherwise considered vital
to the two-tiered polity. have been placed in another



%roup, vide Proviso to Article 368(2). The process
or amending the provisions in this group, is more
stringent than the one applicable to Group H3 In
other words, while the process for amending matters
in Group II balances the considerations of flexibility
and rigidity on an even fulcrum, the one provided
and Group LI registers a reasonable tilt in favour of

2.41.07 While suggesting that the amendment of the
Articles constituting the basic structure of the Consti-
tution must be ratified by at least 2/3rds of the total
number of States, the State Government has not
identitied such Articles. However, in a subsequent
pacagraph of its Memorandum, while reiterating the
same suggestion, it has, instcad of the expression
“basic structure™, used the words “‘Articles bearing
on the Union-State relations”, If that be the true
import of the suggestion it has been very largely met
by the proviso to’ clause (2) of Article 368-the short-
fall in ratification being only as respects 1/6th of the
total number of States.

3.4.0¢ It may be reiteratod that the main provi-
sions governing Union-State rclations in the legisla-
tive and exccutive spheres have boen specified in this
proviso and every amendment of these provisions,
passed by Parliament with the requisitc majority, is
requircd to be ratificd by cac legislatures of not less
than one-haif of the Statcs. if, as suggested by the
State Governine:ti, tie requiremont as to ratification
by one-half of the States, is engralted oit the process
prescribed foc amending’ the provisions in Group I,
and tho word “one-iall™ occu ving in this Proviso is
replaced by the expressicn “2/3rds™, it will make the
process of amending mauers in Group I needfessly
rigid and taose in Group £ very ditficult. Yet, cvery
nstitution, howeve: carefully conceived and skill-
fally framed, needs to be adapted and attuncd to the
march of time. [t is fairly concedod even by the State
Government that there will be notiing wrong if by a
Constitutional amendiuent, a particular matter is
transferred from the jurisdiction of the States to that
of the Union wien new devclopiments in the economy,
socicty or polity fully justiy this.

241,09 Amendmon is a3 privnary method of making
changes or reforms in 2 Coastitution. Experience of
the United States of Amcrica holds a lesson that if
tihis primacy channel for amending tne Consiitution
is henmed in by too rigid conditions, requiring it
to pass the test of too high consensual barriers, it loses
much of its utility. The result is that instoud o follow-
ing the frustrating process of amendiag the Constitu-
tion, people agitating for a rcform to update the
Constitution, increasingly look to other institutions,
particuiarly the Supreme Court, for getting the Consti-
tution moulded to the chaaging cxigoncics of the time.
Such arc the tendencies which have appeared in the
United States, an amendment of whose Coanstitution
requires not only approval of two-thirds of both
Houses of Congress, but also its ratification by threc-
fourths of the Statess3, It will be seen that the amend-
ing process in the United States of America is so

-(85) There is also an alternative to Congress as the
initiator of amendments. On a perition by 2/3 rds of the
State Legislatures a Constitutional Convention can be

called. But this method has remained largely otiose.
13-~325/87
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regid that “for an amendment to clear clos?tommni-
to passage, its ce must come
ne-mlllnsoneofthosevo ing in either
dingl, dorthoﬂmkﬂlit”.mm-
ingly rigid process, a ing to some 0
proved a formidable barrier to the structural reform
of that Constitution. An Amcrican scholar notes
that out of twenty-six successful efforts to amend the
Constitution, “there has not been a sﬁb am¢ndment
in two hundred years that redistributed governmental
power. The two amendments that can be called as
even affecting the institutional structure at all, the
Seventeenth (1913) and the Twenty-second (1951)
concerned only the selection of the individuals who
would wield institutional power not the scope of the
institutionc1  authority itself,ss

2.41.10 There is, yet, another reason why the g:oceas
of amending our Constitution should not too
rigid and inflexible. The Constitutions of the older
Federations are shorter. Thoy lay down only broad
fundamental principles of the polity in general
terms. There is ample scope for filling the blanks and
intorstices therein, by what some scholars call, “Court
Legislation™.8? Our Constitution, by contrast, is ve:ly
comprehensive, and consequently, the scope for moul-
ding or changing it by judicial interpretation and acti-
vism is limited.

2.41.11 There can be no gainsaying the fact that the
threc-fold sckeme of making alterations in the Cons-
tution has been designed by the framers with sedulous
care after bestowing decp consideration on all the
pros and cons of the problem. Granville Austin
verily observes® that the amending process, in fact,
has proved itself onc of the most ably conceived
aspects of the Indian Constitution, and although it
app ars complicated, it is mierely diverse, providing
three ways of ascending difficulty for altering the
Constitution.

For all the forcgoing rezsons, we are unable to
support the suggestion of the States Government.

42. ARTICLE 370 : TEMPORARY PROVISIONS
WITH RESPECT TO THE STATE OF JAMMU
AND KASHMIR

2.42.01 One all kndia Political Party has demanded
that Article 370 being a transitory Article should be
delected in the interests of national integration. No

(88) Jamas L. Sundquist’s “Constitutional Reforms and
Effecive Government” (198¢), pp. 246-47. Sundquist
snalysss various pi for altering the structure of
U.S. Constitution and the relationships among its insti-
tutional el:ments—President, Congress and Parties. He
identifics three fundamental problems in these areas and
suggssts measurcs to  alleviate or resolve them. He

articipated as head of a group in the deliberations of the
“ommittee on the Constitutional System (CCS) Formed
in 1982 the CCS is a group of persons including present
and former governors, executives, leslsm scholars and
other observers who examine the po system and
ssarch for ways to remove its short-comings and improve
its performance. (See Rcforming American Government—
The Bicentennial Papers of CCS, edited by D. L. Robinson,
published by CCS, 1985.)

(87) e.g. Nelson W. Polsby, Congress and the Presideacy,
4th Edition, Page 3.

(88) Austin Granvile—The Indian Constitution: Corner
stone of a Nation. First Indian Edition, 1972, p. 255.



other political party has made such a demand. The
Jammu & Kashmir State Government has drawn
attention to the Special Constitutional position of the
State. In their Memorandum, the Government of
Jammu & Kashmir State have, inter alia, questioned
the Constitutional validity of the Constitution (Apphi-
cable to Jammu & Kashmir) Amendment Order,
1986 dated 30-7-1986, which applies Article 249 of the
Constitution of India, with slight modifications, to
Jammu & Kashmir.

2.42.02 The text of Article 370 is as under :

_*(1) Notwithstanding aaything in this Constitu-
tion :—

(a) the provisions of Acticle 238 shall not apply

in‘relation to the State of Jammu and Kash-
mir;

(b) the power of Parliament to make laws for the
said State shall be limited to—

(i) those matters in the Union List and the
Concurrent List which, in consultation
with the Government of the State, are
declared by the President to correspond
to matters specified in the Instrument of
Accession governing the accession of the
State to the Dominion of India as the
matters with respect to which the Domi-

nion Legislature may make laws for that
State; and

such other matters in the said Lists as,
with the concurrence of the Governmeat
of the State, the President may by order
specify.

(i)

Explanation.—For the purposass of this Article,
the Government of the State means the person for
the time being recognised by the President as the
Maharaja of Jammu & Kashmir acting on the advice
of the Council of Ministers for the time being in
office under the Maharaja’s proclamation dated the
fifth day of March, 1948;

(c) the provisions of Article 1 and of this article shall
apply in relation to that State;

(d) such of the other provisions of this Constitu-
tion shall apply in relation to that State sub-
ject to such exceptions and modifications as the
President may by order specify ;

Provided that no such order which relates to the
matters specified in the instrument of Accession of
the State referred to in paragraph (i) of sub-clause
(b) shall be issued except in consultation with the
Government of the State :

Provided further that no such order which relates
to matters other than those referred to in the last
preceding proviso shall be issued except with the
concurrence of that Government.

(2) If the concurrence of the Government of the
State referred to in paragraph (ii) of sub-clause (b)
of clause (1) or in the second proviso to sub-clause
(d) of that clause be given before the Constituent
Assembly for the purpose of framing Constitution
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of the State is convened, it shall be placed before

such Assembly for such decision as it may take
thereon.

(3) Notwithstanding anything in the foregoing
provisions of this article the President may, by public
notification, declare that this article shall cease to
be operative or shall be operative only with sueh
exceptions and modifications and from such date as
he may specify :

Provided that the recommendation of the Consti-
tuent Asszmbly of the State referred to in clause (2)

shall be necessary before the President issues such
a notification”.

2.42.03 First, we take up the demand that Article
370 being a tranmsitory provision, should be deleted.
The constitutional history of the provisions in Article
370, is too well known to require any recapitulation.
Suffice it to say that, as a result of the numerous
orders pass3d by the President from time to time
under Article 370(1), a large number of the provisions
of the Constitution of India have become applicable
to the State of Jammu and Kashmir. The only pre-
condition for the exercise of this power by the Presi-
deat is the concurrence of the Governmeant of the
State i.e. of its Governor acting on the advice of his
Council of Ministers®®.

2.42.04 There is no limitation on the excercise of
this power in relation to one or more of the remaining
provisions of the Constitution of India. It is impor-
tant to note that the process of extending the various
provisions of the Constitution to the State, has been
gradual and founded on consensus and experience,
to the mutual advantage of the Union and the State.
Because of the special circumstances in which Jammu
& Kashmir became an integral part of India, the
question whether its distinct constitutional status
ought or ought not to continue, bristles with political
complexities and is not a mere legal issue, We, there-
fore, refrain from making any suggestions in this
regard.

2.42.05 We now consider the plea of the State
Goverament questioning the constitutional validity

of the President’s Order applying Article 249 of the
Constitution of India, with some modification, to the
State of Jammu and Kashmir. The argument is that
on the date of the Order (30-7-1986), the proclamation
made earlier on March 7, 1986, under Section 92 of
the State Constitution, whereunder the Governor
had assumed to himszIf all the functions of the State
Government and dismissed the Council of Ministers
and suspended the Legislative Assembly, was still
in force, and that in these circumstances, the concur-
rence, if any, given by the Governor to the making of
the ““1986 Order” by the President, was not the con-
currence of the Government of State of Jammu
and Kashmir, i.e. of the Governor acting on the
advice of the State Council of Ministers, and as such,
it was ultra vires the Constitution. We have be:n in-
formed by the Advocate-General of the State of
Jammu and Kashmir that the Constitutional validity

~

(89) The o:ovisions of the Con;titgtion referred to in the
First Proviso to sub-clause (d) of Articls 370 (1) where to be
made pplicable in consultation with the Goverment of the Stata,



of the “1986 Order” of the President, is under chal-
lenge in the High Court of Jammu and Kashmir. As
the matter is sub-judice, we would refrain from expres-
sing any opinion on it. Nevertheless, we would like
to re-emphasise the axiom that every action which is
legally permissible may not be necessarily prudent or
vroper from the political stand-point.

43, RECOMMENDATIONS

2.43.01 Residuary powers of legislation in regard
to taxation matters should continue to remain exclu-
sively in the competence of Parliament, while the
residuary field other than that of taxation, should be
placed in the Concurrent List. The Constitution may
be suitably amended to give effect to this recommen-
dation.

(Para 2.6.18)

2.43.02 (i) The enforcement of Union laws parti-
cularly those relating to the Concurrent shpere, is
secured through the machinery of the States. Coordi-
nation of policy and action in all areas of concurrent
or overlapping jurisdiction through a process of mutual
consultation end cooperation is, therefore, a pre-
requisite of smooth and harmonious working of the
dual system. To secure uniformity on the basic issues
of national policy with respect to the subject of a
proposed legislation, consultation may be catried
out with the State Governments individually, and
collectively at the forum of the proposed Inter-Govern-
mental Council.

(Para 2.14.01)

(i) It is not necessary to make the proposed consu-
ltation a constitutional obligation. This will make
the process needlessly rigid. The advantage of a con-
vention or rule of practice is that it preserves the
flexibility of the system and enables it to meet the
challenge of an extreme urgency or an unforeseen
contingency. This convention as to consultation with
the State Governments, individually, as well as collec-
tively, should be strictly adhered to except in rate and
exceptional cases of extreme urgency or emergency.

(Para 2.14.03)

2.43.03 The best way of working Union-State
relations in the sphere of education would be that the
norms and standards of performance are determined
by the Union and the professional bodies such as the
U.G.C. set up under Central Enactments but the
actual implementation is left to the States. By the
same token a system of monitoring would have to be
established by the Union. The basic prerequisites
of successful working of such professional bodies
are—(i) that their composition, functioning and mode
of operation should be so professional and objective
that their opinion, advice or directive commands
implicit confidence of the States and Universities/
institutions concerned and (ii) this objective cannot be
achieved without close concert, collaboration and
cooperation between the Union and the States.

(Paras 2.17.16 and 2.17.17)

2.43.04 There is a potential for misuse by the two
levels of government of the powers available by virtue
of Entry 45 of List III. However, the mere fact that
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this power is capable of being misused, is no ground
for amending the Constitution. There is a case for
providing appropriate safeguards against the misuse

_of this power, in the Commissions of Inquiry Act,
itself. Such safegaurds can be (—

(i) that no Commission of inquiry against an incum-
bent or former Minister of a State Government
on charges of abuse of power or misconduct
shall be appointed by the Union Government
unless both Houses of Parliament, by resolution
passed by the majority of members present and
voting, require the Union Government to
appoint such a Commission o, the Minister or
Ministers concerned request in writing for the
appointment of such a Commission; and

No Commission of inquiry shall be appointed
to inquire into the conduct of a Minister (in-
cumbent or former) of a State Government with
respect to a matter of public importance touch-
ing his conduct while in office, unless the propo-
sal is first placed before the Inter-Governmental
Council (recommended to be established under
Article 263) and has been cleared by it.

(iii) Appropriate safeguard on the lines indicated
above, be provided in the Commissions of In-
quiry Act, 1952 itself, against the possible
misuse of this power, while appointing 2 Commis-
sion to inquire into the conduct of a Minister or
Ministers of a State Government.

(Paras 2.22.25 to 2.22.27)

(i)

~ 2.43.05 Ordinarily, the Union should occupy only
that much field of a Concurrent subject on which
uniformity of policy and action is essential in the larger
interest of the nation, leaving the rest and the details
for State action within the broad frame-work of the
policy laid down in the Union Law. Further, whenever
the Union proposes to undertake legislation with res-
pect to a matter in the Concurrent List, there should
be prior consultation not only with the State Govern-
ments, individually, but also, collectively, with the
Inter-Governmental  Council, which as we have
recommended, should be established under Article
263. A resume of the views of the State Governments
and the comments of the Inter-Governmental Council
~ should accompany the Bill when it is introduced in

Parliament.
(Para 2.23.05) .

2.43.06 (i) Clause (2) of Article 252 may be sub-
stituted by a new clause providing that an Act passed
by Parliament under clause (1), may be amended or
replaced cither by Parliament in the manner provided
in clause (1), or also by the Legislature of the State to
which it applies, provided no such amending or re-
pealing legislation of the State Legislature shall take
effect unless, having been reserved for the considera-
tion of the President, it has received his assent.

(i) Any law passed by Parliament with respect to
a matter in List II under clause (1) of Article 252,
should not be of perpetual duration but should remain
in force for a specific term, not exceeding three years.
The Act itself should contain provisions requiring its
periodic review before the expiry of its term. If, after
such review, it is considered necessary to re-enact the
law in its original or modified form, it may be done



for a period not exceeding the original term, by follo-
wing the same procedure as specified in clause (1)
of the Article.

(Para 2.27.04)

2.43.07 When a Resolution passed by the Legisla-
tive Assembly of a State for abolition or creation of
a Legislative Council in the State is received, the
President shall cause the Resolution to be placed,
within a reasonable tiine, before Parliament together
with the comments of the Union Government. Parlia-
ment may thereupon uccept or reject the request
contained in the Rosolution. 1t the Rasolution is so
adopted by Parliament, the Union Government shall
introduce the necessary legislation in Parliament for
implementation of the same. If necessary, Article 169
may be amended to provide for this procedure.

(Para 2.33.06)

2.43.08 In order to remedy the unfortunate situa-
tion in which the local bodies find themselves, a
comprehensive Jaw (under clause (1) of Article 285
read with the saving clause in Entry 32 of List J),
analogous to Section 135 of the Railway Act, 1890,
and Sections 3 and 4 of the Railways (Local Autho-
rities’ Taxation) Act, 1941 be passed making liable
the m« and administrations of all undertakings
like ys, Posts and Telegraphs, Telephones etc.
of the Union at such fair«and reasonable rates as may

be notified from time to time by the Union Govern-
ment after taking into consideration the recommenda-
tions of a person, who is or has been a Judge of a High *
Court or a District Judge. !
(Para 2.35.¥

2.43.09 Cases may ariss, particularly in the m¢
e contest where States may feel aggrieved o1,
aecpunt o taxcs imposed by th Union on the trade
or business in teems of clause (2) of Article 289, The
schems of the Constitution eavisages remadial action
wn b ~lause (3). Where oncor wore State Governe
aitts Yl aggricved on account of any action of the
Unica Goverament covered by clause (2) of Article
289, adequute consultation should be held with the
State Governments or the National Economic and
Development Council proposed by us, and action
taken to afford velief in terms of clauso (3) of Article

289.
(Para 2.36.11)

2.43.10 Before a law is passed by Parliament by
virtue of clause (3) of Article 286 read with Entrics
92A and 92B of List I, the State Governments and the
Natianal Economic and Development Council should
be consulted and the resume of their comments should
be placed before Parliament along with the Bill.

(Para 2.37.09)



ANNEXURE 1} . i

the ques ton whether a particular Union law s attributable
¢ / 't to the _R'cs:,‘du:u‘y power of Parlinment is firally scttled by

dal decisions. We have, therefore, studied as many re-
many gif;c:-sfons of the Supreme Court/High Couris on this 130 nt
s Dassibie. Tae Uaton Tvws, i consiituitonal validity of which
sus gqusstioned, relsvani Lo tie enqiiry, may be classitied into
tyvo broad  caizzories: (i) Those with respecet to which the
commeienee of Larliament was unheld solely on the ground of
s residuary power under Acticle 248 row Entry 97 of List 1;
f11) those ia regerd 1o which residuary power was relied unon
4y an o alteraniive or adlditional source of the competence of
Parliament.

_ Asarcsult o'f our study—-which is not claimed 1o be exhaus-
tive—-the following cases fall under the first category :

(&) The Gift Tax Act 1938, imposing tax on gifts of move:-
)b!cd)an;l rmmoveable property (including agricultural
and).

] Andhra Pradesh High Court in Jupudi Sesharatnam V. Gift
Tax Officer (AIR 1960 AP 115, ; the Kerala High Court in
M.T. Joseph anl other N. Gift Tax Officer (AIR 1962 Ker. 97)
and e madras High Court in S. Dand ipani V. Addl. Gift tax
Offizer (AIR 1963 Mad. 419) are cases wierein the constitution-
ality of certain provisions of the Gift Tax Act 1958 was challen-
ged on the ground that they encroached upon the subject-matier
of Entry 18 of List I in as much as they sanctioned Tevy of tax
on gifts of agricultural land. Overruling this plea, the High
Courts obszryved that the subjects of taxing powers of the Union
and the States were menttoned specifically in the Union and State
Lists respectively. The taxing power could -ot, therefore, be
rnferrcq as ancillery or incidental to any other entry rclating to a
legislative matter. Tt was held that the competence of Parliameat
to enact the imougnzd provisions was attributable solelv to
the vesiduary power of Pacliament.

In Mrs. Ghendi Wio Umrao Singh V.Union of India and Others
(ATR 1955 Punjab 65) certain provisions of the Gift Tax Act
were challenged on the ground th t they amounted to an encroa-
chment upon the legislative powers of the States under Entry
LY 5T 4 v st s ds aad baild ngs). The Can-t held

- Tthat the gift tax was not a tax on land and building, as such,

but on transactions of transfers relating 1o property. On thesc
prenisss it was held that the impugned provisions did not fall
undzr Entry 49 of List Tf. but cativelv under Entry 97 of List 1
real with Article 248.

Tae dzcision of the Allahabad High Court in Shyam Sunder
\{T. Gift Tax O fficer (AIR 1967 All. 19) is also to the same
cflect.

These decisions of the Punjab and Allahabad High Couris
were approved by the Supreme Court in Gift Tax Officer V. D.H.
Nazarath and others (AIR 1970 SC 999). The Supreme Court
had held that the Gift Tax Act was cnacted by Parliament and
no Entry in the Uaion List and State List mentions such a tax.
Therelore, Parliament purparted to use its powers derived from
Entry 97 of the Un‘on List read with Article 248 of the Constitu-
tion. There being no other entry which covers the gift 1ax, the
]rcsiduﬂry powers of Parliament  were exercised to enact the
aw.

(All the above cases arc in respect  of one and the same
cnactment, namely the Gift Tax Act 1958. In them, the High
Courts and subzegently the Supreme Court have held that
th2 5i7t Tax Act, 1958 is an Act which is covered solely
by the residuary powers of  Parliament under Article 248
read  with Entry 97 of T.ist T of Schedule VIT of the Consti-
tution).

t EMazhal Pradash Assenbly (Constitution and Procee-
dine Validation) Act, 19S8.

Ia Jadab Sineh and Oer V. Himachal Pradestt Administration
(1960) 3 SCR 75). The Supren= Court upheld the competence
of Pael1nan 1. et this Azt solely by virtue of its residuary
wayvee. Ths factzs wers these. The Assembly of Himachal Pra-
s o rndte ws ooy ntitated ander Part C States Act. 1951

“1

and elect ons were held in 1952. A new State of Hima:hal Pradesh
was formed atter merger of Bilaspur in 1954. Though the mem-
bers ol Asserably were deemed to continue o represent their
SO, 0 aoditatton  under Section 74 of the Repre-
senition of Paooixy Aci, 1951, was not issued. A Ki (No. 7 of
1953) h=s been fatroduced in the orivinal Assembly. However,
by the time i wr s passed tn May 1954, the rew Assembly  had
conwe o O The Supreme Court in Shree Vined  KNonar
& Othiers V. The Staie of Himaehal Predesh (AR 1959 SC 223)
by ‘ts decision of October 10, 1758 snvelidoted the Act iNo. IS
of 1954 on the ground that the Legislstive Assemitly of the pew
Himachal Pradesh State was not duly consituied and. as such,was
‘ncompelent to pass this Ac.. Parliament then enacted Himachal
Pradesh Legislative Assembly (Constiintion errd Preccedings)
Validation Act, 1958, Section 2 of this Un'on Act validated the
constitution and proceedings of the Legislative Asscmbly of
Himachal Pradesh State and Section 4 prohibited the courts
from questioning the validity of any Act or procecdings of
the Assembly on the ground of defect in its constitul on.

The Supreme Court upheld the conpetence ol Parlianent
1o enact the validating Act by virtue of its pewer vnder Article
248 rcad with item 97 of List 1.

(¢) Sugarcane Ce s (Validat' on) Act, 1261 validated cortaln
Acts of State Legislatures Ymposing cess on cntry ¢of
sugarcane into the premises of a factory.

This example is furnished by the Supreme Court decisicn in
Jaora Sugar Mills V. State of M.P. {AIR 1966 SC 416) wheicin
the-competence of Partiament to enact the above Act nwas up-
held solely on the ground of its residuary power.

The facts of the case were that the Madhya Pradesh Leg'sla-
turc cnacted M.P., Sugarcane (Regulation of Supply and Pur-
chase) Act, 1958, levying a cess on the entry of sugarcaneinto the
premises of the factory on the assumption that a factory was
within the purview of Entry 52 of List 11 a ‘local arcas’ Th vali-
dity of this State Act was challenged in the High Court. Follow-
ingan earlier dectsion of the Supreme Couri tn Diamond Sugar
Mills Lid. v. U.P. {1961y AIR 1961 SC 652, the Madhya
Pradesh High Court declared that the State Act was wtdtra vires
the State Legislature. Parliament than enacted the validating
Act 1961 (mentioned above). The v lidity of Section 3 of this
(Central) Act was assailed before the Supreme Court on the
eround that this provision was u/tra vires the Parliament.

The Supreme Court rejected this plea observing that what
Parliament had done by enacting this Sect'on was not merely
to validate the invalid State stetutes, but “‘to make a law
concerning the c:ss covered by the said statutes and to provide
that the said law shall come into operation re'rospectively™.
It was held that Parliament‘s power to levy the ¢ 's< of this npature
under the invalid State Acts was derived from Article 248 read
with Entry 97 of the Un on List.

This ratio of this decision was reiterated by the Suprame
Court in Shetkari Sahakari Shakkar Karkhanas v:. The Collector
of Sangli and others (AIR 1979 SC 1972).

(d) Punjab Excise (Delhi Amendment) Ordinance 1979.

M.y, Satpal & Co.. ete. vsi. Lt. Governor of Delhi & Others
(IR 1979 SC 195). Punjab Excise Act 1914 was extended
to Delhi. While implementing the provisions of the Act,
the concerned authorities held an auction for the grant
of I'cence for selling country liquor and at one such
auct'on, the petitioner’s bid was accepted. The licence
included a condition to sell a bottle of 750 ml. of country
liquor at Rs. 15 which included the excise duty at the rate of Rs.
10.23. This excise duty was styled as “still head duty™. In a writ
petition before the H'gh Court, the levy of “‘still head duty”
was challenged on the ground that it was nothing but counter-
v-iling duty and in the absence of manufacture of liquor in Delhi,
countervailing duty on the import of liquor cannot be constitu-
tiorally levied. This contention found fav.ur with the learned



single judge of the Delhi High Court and a number of letters
Patent Appeal; were filed against that judgement which were pen-
ding in the High Court. In the meantime, the President of India
promulgated the Ordinance purporting to amend the Punjab
Excise Act with retrospective effect and conferring power on the
Government under the provisions of the Act to levy special duty
on the import of country liquor in Delhi. The Delhi High Court
heard the letters Patent Appeals against the judgement of the
learned Single Judge and held the Ordinance as well as the
impost there-under valid and dismisscd the writ petition. Against
the judgement, the Petitioners preferred Special Leave Peli-
tions before the Supreme Court. The pricise question before the
Supreme Court was, whether the impugned provision levying
tmport duty on liquor could be defended as an exercise of its
power by Parliament under Article 246 read with Entry 51 of
List. I1. The next question was, whether the legislation was be-
yond ‘the cempetence of Pa liament. Upheldivg the Validity
of thc Ordinance, the Supreme Court held that  though
Pariiament could not levy such duty under Entry 51 of List 1. it
courd do so under Entry 97 of List T read with Article 248.

{t observed

“Complex modern governmental administration in a federal
sct-up  providing distribution of legislative powers coupled
with Ppower of judicial revicw may raise such situations that
u subject of legislation may not squarely fall in any specific
Entry in List T or III. Simultaneously, on ccrrect appraisal
it may not be covered by any Entry in List II, though on a
superfictal view it may be covered by an Entry in List II.
In such a situation, Parliament would have power to legislate
on the subject in the exercise of residuary power under Entry
97. List Iand _it would not be proper to unduly circumscribe,
corrode ot whittle down this power by saying that the subject
qf k_tg:slauon was present to the mind of framers of the Cons-
titution because apparently it falls in one of the Entrics in

I§;SE I, and thereby deny power to legislate under Entry

(¢} Section 12 (2) of the Rubber Act 1947 as amended by the
Rubber Amendment Act, 1960, imposing a rubber cess.

(Mis Jullun:lur Rubber Goods Manufacturers’ Associaiion
Vs. The Union of India and others (AIR 1970SC 1589).
The Rubber Act, 1947, ws amended by the Rubber Amend-
ment Act 1960. The Amendment Act-— imposed new excise duty
either on the manufacturers or on the owners of the estates.
The Petition>rs challenged the validity of Amendment Act
in so far as it authorised imposition of new ¢xcise duty on the use
of rubber and its collection by the Rubber Board. It was contended
that under Entry 84 of List I the duties can be levied only on the
actual producers and manufacturers of rubber but in the very
nature of such duty it could not be imposed on users or consu-
mers of that commodity. The Court held that what was called
excise duty on the use of rubber which does not fall within En-
try 84, List [.—**will be a kind of non-descript tax which has been

ANNEXURE

Additions and deletions in the Seventh Schedule

The three Lists under the Seventh Schedule were amended
from time to time making certain omissions and additions.
Brief details of the changes are as follows :—

Union List (List I).

[n this List, originally, there were 97 Entries; 3 new Entries
92A (Sixth Amendment Act, 1956), 2A (Forty Second
Amendment Act. 1976) and Entry 92B (Forty Sixth Amendment
Act, 1982) were added later. Entry 33 was deleted by Constitu-
t;on (Seventh Amendment) Act, 1956. Thus, there are 99 Entries,
at present.
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given the nomenclature of the duty of excise”, and consequent iy
Parliament had undoubted competence under Entry 97 of List
Iin the Seventh Schedule read with Article 248 to enact the im«
pugned provisions.

() The Emblems and Names (Prevention and Improper use)
Act 1980. ;

M|s Sable Wagers & Co. and others Vs. Union of India (AIR
1975 Supreme Court Page 1172). In this case, the validity of the
Emblems and Names (Prevention and Improper Use) Athlsl
was under challenge. So far as the legislative competence 1S con-
cerned, it was held by the Supreme Court that the residuary
pewer of Entry 97 of List [ has wide amtit to take care of par-
ticular subject matters of the legislation.

(g) Auroville (Emergency Provision) Aci 1980

(S.P. Miral Vs. Union of India AIR 1983 SC ).
Shree Aurobindo Socicly, was a non-governmental organi-
sation for a generation of funds for the setting up of a cultural
township known as “Auroville” where people of different coun-
tries are expected to live in harmeny as onc community gnjd
engage in cultural, educational, scientific and other activities
aiming at human unity. This society developed a township with
the aid from different organisationsin and out of India and also
from Central and State Governments. Serious irregularities in
the management of the society and mis-utilisaticn of funds were
detected. The Government, therefore, took over in public interest
the management of *“Auroville” by the Presidential Ordinance,
namely, Auroville (Emergency Provision) Ordinance, 1980
which was subsequently replaced by Auroville (Emergency Pro-
vision) Act, 1980 (Act 59 of 1980)".It was held that Parliament
had the legislative competerce to enact this law by virtue of
Entry 97 of List T of the VIT Schedule.

(h) Section 24 of the Finance Act, 1969 anending the Wealth
Tax Act, 1957

(Uaion of India Vs.'H S. Dhillon 1972 (2) SCR 33).
“This casec stands as a category apart. In this case, a Bench
of seven Judges decided questions of far-reaching importance
as to the taxing powers of Parliament and the State Legislatures.
The question for determination was, whether S. 24 of the Finance
Act, 1969 (S. 24"") which amended the provisic ns of the Wealth
Tax Act, 1957, so as toinclude the capital value of agricultural
land for computing the net wealth, was within the legislative
competence of Parliament. By a majority of 4 to3 it was helgd
that Parliament was competent to enact S. 24. Sikri C. .
held that S. 24 fell within Entry 86, Listl, read with Entry
97 of List I or/and Article 248. Shelat J. held that S. 24 was
ultra vires the legislative power of Parliament. Section 24 did
not fall under Entry 86. List I, nordid it fall under Parliament’s
residuary power. However, he held that a power to tax the capital
value of agricultural lands as an asset belonged to State Leg's-
latures under Entry 49, List II.
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State List (List II)

This List originally contained 66 Entries of which 5 Entries
were later deleted—Entry 36 by the Seventh Amendment Act
(1956) and Entries 11, 19, 20, 29, all, by Forty-Second
Amerdment Act, (1976). At present, List IT contains 61 Entries.

Concurrent List (List IH).

Originally, List III contained 47 Entries. which increased by
the addition of five more viz. Entries 11A,17A,17B,20A, 33A-
All these five were inserted by the Forty-second Amendment
Act, 1976, At present, the total number of Entries in this List
stands at S2.
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ANNEXURE 11.3

Tabie showing amendmeats to the Constitution made between 1950—1987 (August)

“S.No.

Name of the Act

Nature of the Amendment Act

. Constitution (First Amdt.) Act, 1951.

(39

h

[

(Came into force on 18-6-51)

Constitution (Second Amdt.) Act, 1952.
(Came into force on 1-5-53)
(With ratification by states)

Constitution (Third Amdt. Act, 1954.
(Came into force on 22-2-55)
(With ratification by states)

Constitution (Fourth Amdt.) Act, 1955
(Came into force on 27-4-55)

Constitution (F.fth Amdt.) Act, 1955.
(Came into force on 24-12-55).

Constitu_tion (Sixth Amndt.) Act, 1955.
(Came into force on 11-9-56)
(With ratification by states)

Constitu}ion (Seventh Amdt.) Act, 1956.
(Came into force on 1-11-56)
(With ratification by states)

Constitution (Eighth Amdt.) Azt, 1959.
(Came into force on S5-1-69)

Constitution (Ninth Amdt.) Act, 1959.
(Came into force on 17 1-61)

Constitution (Tenth Amdt.) Act, 1961
(Came into force with retrospective effect
from 11-8 61)

Constitution (Sleventh Amdt.) Act, 1961.
(Came into force on 19.12-61)

Constitution (Twalfth Amit.) Act, 1952.

(With Retrospective effect from 20-12-1961.)
Constitution (Thirteenth An-it.) Act, 1962.

(came into force from 1-12-62)
(With ratification by states)

Constitation (Fourtezath Amit.) Act, 19328
(Some provisioas came into force on 28-12-50

and other provisions from 16-8-1962).

Articles 31A & 31B and Schedule IX were added. Articles 15, 19, 85, 87,
174, 176, 341, 342 & 376 were ameaded. In Art. 19(2), three new gr.ounds‘of
restriction to freadom of spzech & expression viz. (i) friendly relations with
foreign states; (ii) pablic ordsr & (iit) incitemant to an offense were added.
Art. 31A, 31B & S:h. IX szcured the Constitutional validity of Z.a:mmdan
abolition laws. 13 State Acts which provides for the Zamindari abolition were
added in Sch. IX.

Art. 81(1)(b) was amsnded inter alia to provide that the total strength of
Lok Sabha would be more than 500.

Entry 33 of List IIl was ealarged by transferring the conteats of Art. 369,
so that Parliamznt coald have a concurrent jurisdiction to legislate as regards
trade & commerce in, and the production, supply and distribution of the com-
modities included under the entry.

Articles 31, 31A & Sch. [X were amended to make the question of compensa-
tioa, non-justiciable bafore the Courts. It was also m;tde clear that payment
of compensation would arise oaly in two cases viz., (i) .where threre was both
acquisition and requisition of property and (ii) where there was complete
transfer of owazrship or ths right to passession of an individual to the state.
Art. 31A was amzad:4d to providing for taking over uader the state control
for t2nyocary pariod all commercial or industrial undertaking. Art. 305
was substituted in ordar to save the existing laws and laws providing for state
monopolies. ' In-Sch. IX seven more Acts were added.

Act. -3 was amzndad to provide for ths imposition of a timg-limit within
which the statcs were to give their views regarding reorganisation of the
states etc.

Acticles 269, 286 and Sch. VII were amsnded to give effect to the recom-
mendation of the taxation Enquiry Commission regarding Sales Tax; certain
other changes relating to taxation of sales or purchases on certain goods
were also made.

Acrticles 80, 81, 82, 153, 158, 170, 171, 239, 240, Schedules I, I, IV and VII
were amended to implement States’ Reorganisation scheme.

Articles 238, 242,243, 259, 278,306, 379 to 391 were omitted.

Art. 131 was amended to adjust the original jurisdiction of the Supreme Court
on account of the abolition of part B states.

Art. 216 was amended and the provision regarding the maximum strength of
Judges was omitted. Art. 220 w1s amended to enable a retired judge of the
High Court to practise before the Supreme Court. Art. 224 made certain
prov sions for the appointmeat additional & acting judges in the High Court
and in their cases the age of retirement was fixed at 60 years. Art. 230 extended
the jurisdiction of High Courts to the Union Territories. Art. 231 provided for
the establishment of a common High Court for two or more states.

New Articles 258A, 290A, 350A, 3508, 372A & 378A were inserted.

Art. 334 was amzaded to extend the pariod of reservation of Scheduled
Castes and Scheduled Tribes in the House of People and in the legislative
Assemblies in the states and the representation of Anglo-Indian Community
in the House of the People and in the lesislative assemblies by nomination.

First Schedule was am:nded to transfer certain territories to Pakistan, imple~
menting the Indo-Pakistan Agreements.

Art. 240 & Schedule I was amended to make Dadra & Nagar Haveli as a
Union Territory.

Articles 65 & 71 were amended in order to narrow down grounds for chalieng-
ing the validation of election of President or Vice-President.

Art. 240 & Schedule T were amended to include Goa, Daman & Diu as a
Union Territory.

Art. 371 A was inserted to make special provisions for the administration of the
state of Nagaland.

Art. 239A was inserted; first Schedule was amended to include some of
the former French Territories as the Union Territory. 239A enabled the
creation of ths legislatures & counci! of ministers for the Union Territories—

Himachal Pradesh, Manipur, Tripura, Goa, Daman & Diu and Pondicherry.
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8.No. Nam: f th: Act Natyr: of the Amendment Ac:
15. Constitution (Fifteenth Amdt) Act, 1963, 226, 297, 311 & 316 were amended.

16.

17.

18.

19.

20.

21.

23.

24,

28,

26.

27

28.

29.

30.

31

(Came into force on 5-10-63)
(With ratification by States)

Constitution (Sixteenth Amdt.) Act, 1963.
(Came into force on 5-10-63)
(With ratification by States)

Constitution (Scventeenth Amdt) Act, 1974,
(Came into torce on 20-6-64)

Constitution (Eighteenth Amdt. 1966.
(Came into foro%h on 27-8-66) ) Adt,

Constitution (Nineteenth Amdt) Act, 1966.
(Camse inio force on 11-12-66)

Consiituiion (Twenticth Amdt) Act, 1966,
(Came into force on 22-12-66)

Constitution (Tweaty First Aradt) Act, 1957,
(Came into force on I 7)

. Coustituiion { {waniy S:coad Amdl.) Act. 1959,

«Cumte im0 ivroe ca 25-9-69)
(Wit ratilicance vy States)

(Came into force on 23-1-7

Cousiituiion (Twoaty Third $mdt.) Act, 1690,
(Wita ratification by States) ’

Constitution (Twenty Fourth Amdt.) Act, 1971.
(Came into force on 5-*-73)
(With ratification by S:ates)
Constitution (Twenty Fisth :;gdl.) Act, 1971,

(Came into force on 20-4-
(With ratification by GSiates)

Constitution (Twenty Sixth Amdt.) Act, 1971,
(Came into force on 28-12-71)

Constitution (Tweaty Sevenlh Amdt) Act, 1971,
Some provisions came into force on 15-2-71 and
some provisions came in force on 30-12-71.

Constitution (Twenty Bighth Amdt) Act, 1972,
(Camo into force on 29-8-72)

Constitution (Twenty Ninth Amdt.) Act, 1972.
(Came iato force on 9-6-72)

Constitution (Thirtieth Amdt) Act, 1972,
(Came into force on 27-2-73) .

Constitution (Thirty First Amdt. 1973.
(Came into force gn 17-10-73) ) Act,

Articies 124, 128, hilg, 222, 224, 224A,

1 the question regarding the £ a judge of Suprome
Coutt o Figh Cout shall bo decided by the n&."&.‘mmw agf

of the High Judges was raised to 62 years. ions were made for
appointment on ad-hoc judges. A retire judge of a High Court could
in the Supreme Court andin all High Courts

as a judge for not less than 5 years immediately before his retirement. Art.
226 was amended to extend the writ jurisdiction of a High Court. Art. 311
modified the procedure for dismissal or removal of civil servants.

Art. 19 wasanadsd o onavie Parliansat 1o maceiaws poovidiag restriciions
upon the frexdan of 2<prossion qaestioaing the sovereigaty intogrity of the
Union of [adia with consaquential changes in  Acticles 34, 173 & Schedule Il

Ace. 31A & 352, LX were  amzadad. Tas Torm “estate™ was given and extended
m21i0iag 44 new Acts were added (o the I1X schedule.

fa Art. 3, explanations were added.

Art. 324 was amendcd and the power of the Election Commission (o appoint
Election Tribunal was tuken away and their work was cntrusted ic the High

Art. 2337 was insoricd fos tae validation of appo:mumats of and judgeraents
etc., dilivered by certain District Judge.

The s gaa sz axdals was an2adedto include [“Sinabi® iu the list of official

Articles 244A, 37IB and Cu (1A) in At 275 werc anseiied to facidiate
the creation of au avioncmous Sialc of ieghalzys within the St of Assam.
Latec on by the North-Eastern A cas (Reorganisaiion) Act, 1971 Meghalaya
was admiticd as a State under First Schedule.

Artivles 333, 55° 29 334 Wi waricl 10 exeal sas arind of reservation
for seaxduled Castas 2l sz aled Poives in il of tac Povple and
in s Logislative Assenolizs of s 3tai9s sad  no.amaion of representi-
tioa of - Aaglotadians ia the Ho1s2 o Peoply aad ia tias Stats k2gislataces.
A Banew S 2 @ v adisd i A 353, the inaeginul nots wiS~
amended. The amead.a at ware mads t9 renodve @d A aliezs created by
the decision of the 3 .- s : Couri in Golak Nath vs. State of Punjab.

2 Asials 312). ths wocd  “eomdsasation” was suvsitiiuted by the word
“amount”. A Na# clauss (2A) was haseried to make it cloac that 2 doprivation
law passed undes  Art, 31 could nat bs calenzed on the ground that it
nfeiaged rights suavantz d by Art. 19. A n2: At 31 was iaserted to provide
thit a law passed for siving cifect to the Dicesiive pr neiples of Staw Policy
specified in Art. 39( 33 wad jC) could nat be calleagad duiy=s coucts o the
grouad that it o.fends Artizles 14, 1) & 31. (Tasse  uneadnonts weve Con-
soquent to desision of the Suprems Couct in Baak Nugoaaiisation Cusc).

Artisls 291 11l 332 vere omiticd. A aew ;Articls 353A was added and Art.
35%(22) was ameaded.

{Tans tneadarks  were Conssquent to the aecision of the Supreme Court
in Privy Puarse Case). .

Articls 239A a*d 240 w «c amended and new Articles 23%F & 371C were
inserted.

(Tinse anaadacats were to bring changes in the constiiwior. off Unicn
Terrilories).

Artisle 314 was repaalcd and aew  Art. 312A was added. The asw articles

2118 with t4s 2ow3r OF Padivmsat 19 v gy or revs’.3 cosditions ol scrvive of
the azndees o7 [dita Tivil Saevice.

Schedule 1X was amended to include two more Staie Acis.

Article 133(1) was amended to remove monetory conditions for filing apngals
to the Supreme Court in civil matters. (This amendment was based oa Law
Commission’s recommendations).

Articles 81, 330 &:332 were amended. This iclutes (0 ke urpG Ins «i the
total membership of the House of Pcople and also regarding resevveiicn of

_ seais to scheduled castes and scheduled tribes in legisiatures.

. Constitution (Thirty Second Amdt.) Act. 1973,

Article 371 was amended and new Articles 371-D & 371-E were inserted.
'Il;h # n;‘sndmnts wars to provids cartain spacial provisions regarding Andhra
redesh.,
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S. No. Nezme of the Act

Nature of the Amendment Act

33. Constitution (Thirty Third Amdt.) Act, 1974.

(Came into force on 19-5-74)

34 Coastituiioa (Tairty Fouctah Amit.) Act, (974,
(Came into force on 7-9-74)

(With ratification by States)

Coastitation (Tnicty Fifth A ndt.) Act, 1974.
(Came into force on 22-2-75)
(With ratification by States)

Constituiioa (Tnirty Sixth Amdt.) Act, 1975.
(Came into force on 26-4-75)

(With ratification by States)

37, Costiiadoa (Tairey Savaath Andt) Act, {975.
(Camz: into force on 3-5-1975)

33, Oonstitwcioa (Tairiy Eight Anl) Az, 175,
(Came into force on 1-8-75)

(With ratification by States)

33, Coastitazion (Tairey Ninth An te.
(Came into force on 10-8-75)
(With ratification by States)

) A, 19750

40. Constitution (Fortieth Amdt.) Act, 1976.

(Came into force on 27-5-76)

41. Constitatioa (Forty-First Amdt.) Act, 1976.

(Came into force on 7-9-1976)

42. Constitution (Forty Second Amdt.) Act, 1976.
(Different provisions of the Act came into force on
different dates as_per notification dated 3-1-1977)
(With the ratification by States)

43. Constitution (Forty Third Amdt.) Act, 1977.

(Came into force on 134-78)

14--325/87

Articles 101 & 190 were amended to provide that the resignations of the
members of the Parliament and the State legislatures may be accepted by the
speaker only, if he is satisfied that the resignation is voluntary or genuine.
If it was made under some threat or coercion, if would not be accepted.

Schedule IX was amended to add twenty more Acts.

Articles 80 & 81 werc amended and a new Article 2A was inserted. By these
amendments.............. one seat each in the Lok Sabha and Rajya Sabha
was provided to Sikkim representatives. It was however provided that the
Sikkimse representatives in Parliament shall not have the right to vote in the
election of President and Vice-President of India.

All provisions added by the Constitution 35th  Amdt. Act were omitted.
Sikkim was made the 22nd State under Sch. T and consequential changes
were made in  Articles 80(1) & 81(1).

Articles 239 A and 240 were amended to provide for Legislative Assembly
and a Coancil of Ministers for Arunachal Pradesh.

Articles 352, 356, 359 & 360 were amended to make it clear that the *Satis-
faction™ of the President under these articles shall be final. Similar amend-
ments were made in Articles 123, 213 & 239-B.

Articles 70 and Sch. IX were ameaded and a new Article 329A was inserted.
It was provided that the election disputes relating to the Prime Minister and
the speaker of the Lok-Sabha shall not be called in question tefcre any court
of Law and the existing jurisdiction in this regard was taken away.

37 more Acts including the Maintenance of Internal Security Act, 1971,
and, the Representation of Peoples Act, 1951 were included under Schedule
IX to raise it to a total of 124.

64 more Acts were added to Schedule 1X to making a total of 188.

Article 297 was substituted to empower Parliament to specify by law the
limits of country’s territorial waters, the continental shelf, the exclusive
economic zone, and maritime zone.

"Article 316 wasamended to raise the age of retirement of the members of State
Public Service 'Commissions to 62.

The following provisions were amended *: —

Preamble, Articles 31C; 39; 55; 74; 77; 81; 82, 83; 100; 102; 105; 118;
145; 166; 170; 172; 189; 191; 194; 208; 217; 225; 227; 228; 311; 312;
330; 352; 353; 356: 357; 358; 359; 366;, 368; 371 F and seventh sche-
dule.;

(ii) The following articles were substituted; Articles 103; 150; 192 & 226.

(iii) The following new Article were inserted. Articles 31D; 32A; 39A; 48A;
51A; 131A; 139A; 144A; 226A; 228A; 257A; 323A; and 323B.

(iv) Some of the important amendments on centre state relations are :—

(i) A new Act 257A empowered the Central Govt. to send any armed
or other forces to any State to deal with grave law and order situa-
tion.

(ii) A new Entry 2A regarding deployment of armed or any other force,
was inserted ' in List I; and

(iii) List II (State List) wasamended and the subjects, “‘Administration
of Justice, Constitution and organisation of all courts except the
Supreme Court and the High Courts, Education, weights and
measures, Forests, and protection of wild Animals & Birds” were
transferred to the Concurrent List.

(iv) In List III, “Entry 20A-Population Control and family Planning”
was inserted.

Articles 31D, 32A,131A, 144A, 226A & 228A which were inserted by the Con-
stitutignd 42nd Amdt. Act were repealed. Articles 145, 226, 228 & 366 were
amended.
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Nature of the Amendment Act

44. Constitution (Forty Fourth Anit.) Ast, 1973.

45.

47.
48.

49,

50.

5t

s2.

53.
54.

S5.

56.

(Came into force on 30-4-79)
(With ratification by States)

-onstitution (Forth Fifth Amit.) Ast, 1989.
(Camz into force with retrospactive effect from

25-1-80)

Coastitutioa (Farty Sixth Amit.) Ast, 1932.

(Cam:iato fr=c2 on 2-2-83)

Coastitatioa (Farty Szveath Amit) Ast, 1934,

(Cams into force on 26-8-84)

Coastitutioa (Forty Bizht Anidt) Ast, 1934
(Came into force on 26-8-84)

Coastitution (Forty Ninth Amit.) Act, 1934,
(Published after obtaining the assent of President

on 11-9-84).

Coastitution (Fiftieth Amdt.) Act, 1984,
(Came into force on 11-9-84)

Cohstituiior (Fifty-First Andil) Ast, 1934,

Cotitation (Fifty-S2:011 Anldr) Act, 1935.

Costitation (Rifty-Taird A ndt.) Act, 1935.
Coastiration (Fifty-Fouarth Anit) Asi, 1335,
Coastitution  (Fifty-Fifta Amit) Az, 1935,

Coastitution (Fifty-Sixth Anit) Ast, 1937,

The primary object of this Act was to protect the fundamental Rights of citi-
zens and provide adequate safeguards against misuse of authority in future
and to ensure to the people themselves an effective voice 10 determining

form of Govt., under which they are to live with this object.

(i) Articles 19, 22, 30, 31A, 31C, 38, 74, 77, 83, 100, 102, 105, 118, 123, 132,
133, 134, 139A, 150, 166, 172, 189, 191, 194, 208, 213, 217, 225,226, 221,
239B, 329, 352, 356, 358, 359, 360, 371F & Sch. IX were amended.

(ii) Articles 19(1)(f); Sub. hcading “Right to property” after Arti. 30; and
Articles 31, 257A & 329A were omitted;

(iii) Acticles 71, 103 and 192 were substituted; and

(iv) Articles 134A, chapter 1V in Part XII containing new Articles 300A
and 361A were inserted. In Sch.IX, Entry 87 (The Representation
of Pewles Act, 1956) (The Representation of peoples (Amdt.)
Act 1974, and the Election Laws Amdt. Act, 1975); Entry 92 (The
maintenance of internal security Act, 1971) and Entry 130 (The
Prevention of objectionable Matters Act, 1976} were omitted.

Act. 334 was amsnded to extend the period of reservations made for Scheduled
Castes & Scheduled Tribes in legislatures.

(i)- Articles 269, 286, 366 and Sch. VII were amended.

(ii) Articles 269, 286 were amended to provide for the Levy of .?onsign-
menf tax ‘& expand the definition of “Sale or purchase of goods™.

(iii) In Schedule VII, a new entry 92B—Taxes on the consignment of goods
(whether the consigment is to the person making it or toany other
person) were such consignment to take place in the course of inter-
state Trade or Commerce.

Sshadule IX was.anzadsd. 14 more State Acts were included to makea total
202.

Ciause (5) of Act 356 was amended te extend the President’s Rule in Pun-
jab.

Atticle 244 and ' Schedule V were amended to extend the provision of Sche-
dule V to Tripura State.

~—

Atticle 33 was substituted to cover the application of the Article to armed
and other forces and certain other personal engaged in intelligence etc. of
the Union.

To Articles 330 and 332 were amended to provide for tie Reservation of
seats for S.Ts. except the S.Ts. in the autonomous districts of Assarm, in the
House of the people and in the Legislative Assemblies of the States, respec-
tively.

Acticles 101 & 102 regarding vacation of seats and disqualifications for mem-
bership of Parliamznt; and arts. 190 & 191 with respect to State Legislatures
were amended to take anti-defection measure. After the 9th schedule to
the Constitution, a new 10th Schedule was added with reference to Articles
102(2) and 191(2).

A new Article 371G was added to make special provision with respect to the
State of Mizoram.

Two Atticles 125 and 221 and Part D of the Second Schedule were amen-
ded to provide for highe salaries for Supreme Courtand High Court Judges.

A nsw Article 371H was addad to make special provision with “respect to the
State of Arunachal Pradesh.

A naw Aciicle 371-1 was added to make spacial provision with respect to the
State of Goa.
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CHAPTER III
ADMINISTRATIVE RELATIONS

I. INTRODUCTION

3.101 The Constitution distributes executive
power also between the Union and the States. “Execu-
tive power” defies a precise definition. Ordinarily,
it connotes “‘the residue of governmental functions
that remain after legislative and judicial functions
are taken away”.! The exercise of the executive
function “comprises both the determination of the
policy as well as carrying it into execution...... the
maintenance of order, the promotion of social and
economic welfare. .. ... in fact, the carrying on or
supervision of the general administration of the State”.1
Though the authority to execute or administer the
laws made by the Legislature is a primary compo-
nent of “executive power”, yet its exercise is not
necessarily dependent on prior legislative sanction.

.3.1.02 Normally, the executive powers Jof the
Union and the States are coextensive with their res-
pective legislative powers. There are two exceptions to
this rule provided in the Proviso to clause (1) and in
clause (2) of Article 73. First, that the executive
power in States with respect to matters in the Con-
current List shall ordinarily remain with the res-
pective States unless the Constitution or Parliament
by law expressly provides otherwise. Second, ‘the
executive power of a State or its officers and authori-
ties existing immediately before the commencement
of the Constitution even with respect to matters in
the Union List, shall continue until otherwise provided
by Parliament.;

3.1.03  There are certain other provisions of the
Constitution which expressly confer executive ‘power
on the Union and the States. For instance, Article
298 specifically extends the executive power of the
Union and of each State to the carrying on of any
trade or business and the acquisition, holding and

disposal of prop:rty and (read with Article 299) .

making oi' contracts for any purpose.

3.1.04 The division of executive powers between
the Union and the States even with reference to matters
in List I and List II, is not sharp, hard and fast. The
limits of their executive powers indicated by Articles
73 and 162 are flexible and extensible. In certain
matters or situations, for example under Articles 72
(1)), 253 and 356 (1)(a), the executive power of
the Union may project into the State field. Similalry,
in some cases, as for instance, in the matter of any
grant for any public purpose under Article 282, the
division of powers with reference to the three Lists
in the Seventh Schedule loses significance.

. 3.1.05 The administration of laws in a two-tier
“system can be secured either by the same or their
eparate agencies In some countries, the Federal

" 1. Ram Jawaya V. State of Punjab, 1955 2 SCR 225.

101

and State Governments have separate agencies, paral-
lel services and courts 