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PREFACE TO THE SECOND EDITION.

The exhaustion of the first edition and the passing’ of two
Amendingl Acts have necessitated the bringing out of a second
edition, and | have taken the opportunity not only to bring the
book up-to-date but to revise parts here and there with the very
limited time at my disposal. This edition also has had to be passed
through the Press in a hurry and I-can hardly exaggerate my grate-

fulness to Mr. R. Narayanaswamy lyer for the assistance rendered
by him.

1st July, 1928, V. S. SUNDABAM,

EXTRACT FROM PREFACE TO THE FIRST EDITION.

In view of my official position I must make it clear that
this book represents my personal views only and not those of the
Central Board of Revenue or the Government of India.

2. The proverbial obscurity of Income-tax Law is largely
due to the vagueness of some of its principal cardinal concepts.
This vagueness not only renders the enunciation of general prin-
ciples difficult, but often reduces the problems that arise to mere
problems of degree, the solution of which has to be sought in the
facts of each case, and, when found, lias to be largely a matter of
opinion. Also, if the problems are not problems of degree they
are very often problems on the borderland between ‘fact’ and
‘law.” The rulings of Courts have therefore to be studied with
special reference to the facts of each case; hence the advantage
of a book like Dowell which gives in some detail the facts of each
case and the relevant extracts from the judgments.

yielding, perhaps too readily, to the temptation to
compile a similar book, 1 must confess that | had underrated the
difficulties. If the existence of an official Income-tax Manual in
India, on the one hand,— with its official interpretation of the law
and its extra-legal concessions— and the absence, on the other, of
a large body of Case Law in the country—with the consequent
necessity for comparing at each stage the English law with the
Indian— made the task of compiling the book one of far greater
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5:: difficulty llian that of compiling a similar book oil English Income-
tax Law, the attempt to write a book of this kind, while attending
to the daily duties of an office, in which Income-tax is only one of
several subjects dealt with and an uninterrupted eight-hour day
is the rule, has well-nigh been one of despair. That | have some-
how compiled it is due to the valuable and ungrudging help that
I have received from others.

* * *

= As already mentioned, | could not have compiled the
book at all but for the assistance that | have received. 1| have
obtained help from so many persons and so many books and
publications that it is not possible to mention them all. But I
must specially mention Mr. C. V. Krislmaswamy Aiyar, formerly
Secretary to the Civil Justice Committee, and now Draftsman to
the Madras Government but for whose guidance and encourage-
ment in the early stages | should not have persisted in the attempt
to compile the book at all; Mr. P. R. Srinivasan, the Editor of
the Reports of Income-tax Cases, who very kindly read through
the manuscript and made some valuable suggestions; and Mr.
1). D. Chopra, of the Office of the Central Board of Revenue, who
assisted me at every stage from the beginning to the end and
of the value of whose help | cannot speak in too high terms.
None of these gentlemen, however, is responsible for the views
in this book, nor for its shortcomings, for both of which | take
the full responsibility.

New Delhi,
1st March, 1927. V, S. Sundaham.
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EXTRACTS FROM REVIEWS OF THE FIRST EDITION.

“

.. [

. satisfies the most exacting standards that ai* expert lawyer might lay
down . . . arrangement makes for lucidity, while the exposition is clear, elaborate and
at places strikingly illuminating ... a storehouse of perfectly ordered infbrimption,
presented moreover in attractive languago . . . *  Calcutta Weekly NotEU:

< marked by a thorough and discriminating analysis-of the case-law both
ill India and in England. . . We have no doubt that the.book will long remain the
leading Indian treatise oil Income-tax law . . . ” Madias Law Journal.

“

. . an exhaustive treatise . . . commentaries . . . are lucid . . . will prove
an indispensable vadc mrcum to the Bench and the Bar . . . Patna Law Times.

“

.. We have no doubt that this treatise which reveals a keen insight
and high merit will find its way into all the libraries of all lawyers and officers who
have t» deal with this important branch of law . . . " —The Law Weekly (Madras).

“

. remarkable for its exhaustiveness, and dearness of exposition . . . " —
The Law College Journal, Lahore.

“

The danger of indiscriminate reliance upon English authorities is counter-
acted by pointing out the distinctions " —All India Reporter.

“

.. . has handled a dry and difficult subject in a masterly manner and the
book will be found to be of the very greatest assistance by all those who have occasion

to consult it, the tax-payer, the Revenue officer andthe lawyer . .. " —Times of India.
“ . . the amount of work put into, thisvery compendious volume demands
admiration . , . annotations, very well dine. . . . the book will surely rank as a
standard work . . . " —Pioneer. m >
“ an authoritative and up-to-date guide ... a detailed commentary illumi-
nated by all the relevant English’ and Indian decisions . . . ” —Statesman.
“ ... possesses all the qualities that make a legal commentary, a valuable
work of reference . . . ” —Englishman.
“ . critical and thorough . . . contains a mass of valuable information . . .
a creditable production . . . " —Hindu.
“ a publication of outstanding merit . . . " —Indian Daily Mail.
“ . easily the most exhaustive book on the subject published so far .... -
Capital.
“ .very well done . . . we congratulate the Author ... ” —Madras Mail.
“ .exhaustive ... a kind of oncyclopaedia . . . worth several times its
prize . . . " —Civil Military Gazette.
t “ ... the treatment- is quite thorough and the book contains au astonishing
wealth of material . . . ” —Leader.
o a reliable and exhaustive book of reference ... ”"—Indian Daily
Telegraph.
“ ... the first thing ttfot strikes one is its exhaustiveness . . . ''—Searchlight.
.will occupy the position of a standard treutise ... a notable and

valuable acquisition to Anglo-Indian legal literature . . . " —Hindustan Review
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addenda

Section 3— Mutual concerns—Club—Shareholders different
from members.

A company limited by shares maintained a club. The club
was managed bv seven members, of whom at least five had to be
shareholders in' the company. The shareholders were not eligi-
ble as such for membership of the club, which was regulated by
ballot, the voters being the already existing members. The com-
pany issued 445 shares, of which 74 were held by non-members
of the club. The number of members of the club was 289, of
whom 220 were not shareholders of the company. Held, that
the company was not a mutual concern. The fact of incorpora-
tion could not be neglected, and the fact that some of the share-
holders were members of the club was immaterial.l

Sections 3 and 4 (3) (vii) Capital and Income—Casual re-
ceipts___Detention of ships by Government— Compensation for.

The compensation paid for the detention of ships during
the coal strike by the Customs under orders of the Ministry of
Shipping for a period of 15 days was oonsideied to be taxable
even though there was no formal chartering or requisitioning
of ships by Government. The assessee claimed that the compen-
sation was in the shape of damages for personal injury to a
professional man. The ratio-decidendi was that the compensation
nas really in the nature of payment for the time and profit lost
by the vessels during their detention. The Glenboig case was
distinguished on the ground that in ihat case the compensation
was for the sterlisation of the source of income. (Court ot

Appeal).

Sections 3 and 4 (3) (vii)—Capital and Income— Casual re-
ceipts—Patents— Sales of.

In the House off Lords followed the California
Copper Syndicate and Melbourne Jiust cases end reaffirm-
ed the principle that “ a gain made in an operation of

(1) Ivb-ugnrh Club, Ltd. v. Commissioner of income-lag (Calcutta High Court).
(2) Ensign Shipping Co. v, Commissiomiis of Inland Eonnue, 7 A.T.C, 130,
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business in carrying out a scheme of profit making” was taxable.
The point in issue was whether in this particular case there Avas
a solitary or accidental disposal of a capital asset or whether
the company sold its patents as a regular and systematic business.
The question was one of fact and there was no mis-direction on
the part of the Commissioners. Though the line ivas one which
the company did not intend to develop extensively there was evi-
dence to show that it intended to sell and make piofits on them.
The House of Lords therefore declined to interferel

Sections 4, 40, 42 and 43— Non-resident— Busmens— Business
connection— Agent should be in receipt of profits-

The Hongkong Trust Corporation, Limited, a non-resident
company lent money to the Bombay Trust Corporation, (a com-
pany in Bombay) large sums of money from time to time. About
15 to 20 erores of rupees was lent in 1924-25 and interest at
51 per cent, was charged. The Bombay 0 rust Corpoiation paid the
interest through E. D. Bassoon & Co., Ltd., Bombay, who passed
on the credit to tin® Hongkong Corporation through Sassoon’s
Office,at Shanghai. Though various members of the Sassoon
family were interested in one or other of the three companies,
it was not suggested by the Revenue Authorities that any of the
companies was only a creature of the others oi a sham. Held
that (1) the Hongkong Trust Corporation carried on busi-
ness in British India, since it lent money regularly and
received interest ; or alternatively received income from
other sources in British India. (2) The Bombay Trust
Corporation had a business connection Avith the Hongkong Trust
Corporation; (3) The Avord ‘through’ as wused in sec-
tion 43 is not equivalent to the word ‘from ' and therefore
under that section an agent cannot include a person Avho merely
remits monies and (4) The agent Should be in receipt of profits
since otherwise there would be the anomaly that Avhile an ordi-
narv and undisputed agent was not liable under section 40 un-
less in receipt of profits a statutory agent deemed to be such
under section 43 would be liable even if be received no income
on behalf of the non-resident.2

The Remington Typewriter Company an English Com-
pany sold its Indian busines in 1914 to the Remington Type-
writer Company (India), Ltd., the Ilatter allotting 9,996
out of its 10,000 shares of Rs. 10 each to the
New York Company as nominee of the English Com-
pany. fr, 1921 the Indian Company sold its Bombay and Madras

(1) Oueker v. Hew Roturbo, Development SynHicatr, 7 A.T.C. 42.
C) Bombay High Court (TJnreporte<l).
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businesses to llie New York Company which in its turn sold its
business to the Remington Typewriter Company, Bombay, and
the Remington Typewriter Company, Madras. The New York
Company received dividends through the subsidiary companies.
Taking the Bombay Company for example, the New York Com-
pany held all the shares in it except 3 out of 60,000, these 3 being
held by employees in India. There was no obligation imposed
on the New York Company not io sell typewriters to others in
India. The Bombay Company purchased typewriters from the
New York Company at the usual whole sale prices, i.e., 40 per
cent, below catalogue prices and retained profits on sales. The
revenue authorities taxed the Bombay Company as agent of the
New York Company on (a) dividends and (b) 5 per cent, of the
sales from the New York Company to the Bombay Company.
Tldd that (1) (lie relation between a shareholder and his Company
is not business connection within the meaning of Section 42 (i)\
and that, the Income-tax Officer should have used the provisions
ol section 57 in respect of the dividends in question and (2) that
there was business connection between the New York and the
Bombay Companies as regards sales; but that (3) the Bombay
<ompany could not be taxed as agents since they were not in
receipt of the profits. Sections 40 and 43 should be read
together.1

As regards the receipt of profits bv the agent—see notes on
pp. 800 and 819.

Section 4 (3) (i)—Charitable purposes— General Medical
Council.

Hie objects of the General Medical Council in England
are to keep a register of Medical Practitioners and regulate their
conduct, to supervise and control medical studies and examina-
tions and to prepare and to revise from time to time the British
Pharmacopoeia. It was held by the Court of Appeal that the
Purpose of the Council was not charitable.-

Section 10 (2) (ix)— Capital expenditure—Foreclosure of
lease.

A company whose business was not to trade in mining
licences but to win coal got rid of an onerous licence involving

the payment of a dead rent and a minimum royalty by paying
a lump sum to the lessor: Lo . g

(1) Remington Typewriter Co., Bombay v. Commissioner of Income-tar tZ,
reported). >

(2> Tke General Medical: Council v. Commissioners of Inland Revenue.. A TC
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Held that tlie payment was capital expenditure.l

Section 10 (2) (ix)—Shares allotted with insufficient con-

sideration.

Though ordinarily a company may he presumed to get an
adequate quid pro quo for its share capital which it allots, the
shares are not really fully paid up if after making fair and
reasonable allowance for conflicting views as to values there is a
substantial discrepancy between the value of the shares allotted
and the value of the consideration received in return. Therefore
where a company allots its shares for a consideration much below
its face value the consideration will for the purpose of calculating
profit and loss for income-tax be estimated at its real value and
not at the face value of the share exchanged for it; and the differ-
ence between the face value and the real value of the considera-
tion cannot be claimed as a loss of the company.2

Section 13— Stocks—Accounting of.

At the same point of time the same slock could not belong
both to the purchaser and to the seller. Till the property passes
to the purchaser it is obviously the stock of the seller. To say
that they had grain ‘in hand’ merely because by business arrange-
ments which were in course of performance they had put them-
selves in a position to deal with purchasers in the security of
being able to perform in their turn is merely a figure of speech
like ‘having 10 minutes in hand to catch a train’ or finishing a
race with several lengths in hand at the winning post, per Lord
Sumner.3

Section 13— Stock values— Rewritlug— Retrospective— Addi-
tional assessment how to be made.

The Bombay High Court have held that : when
an assessee undervalues his stock lor a series of years
and the Income-tax Officer proposes to raise a supplementary
assessment under section 34 such supplementary assessment
should be based on a revaluation not only of the closing stock of
the previous year but also of that of the opening stock of that

year.* - _
(1) Stavcley Coal Co. v. Commissioners of Inland Revenue, (Court of Appeal)

7AT 139. . .
7C>~| Iril Reference No. 8 of 1926 Comnussionors of Income lay, V. Trustee*,

Comri£B (l,d<a), fo,lowing frapp, Ltd (J897) M*
("Benjamin Smith & Sons. v. The Committutoner of Inthnd Sevenue (House

of Lor<l; 77A. | Spinn.n(/ gnd Hcavint, Mill» ». The Income-tax Commit!-

sioiwr (unreported).
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Sec in this connection notes on page 606.

The Draft of the revised rules necessitated by the recent
amendment of Section 48 by Act Ill of 1928 (see foot-note on
page 838) was published for criticism on 16th June 1928 and will
be taken into consideration on or after the lst August. The

Draft rules are given below :

For rule 36 of the said Rules, the following Rule shall be
substituted, namely —

36. In the ease of a person resident in British India, an
application for a refund of income-tax under section 48 of the
Act shall be made in the following form —

Application for refund of income-tax.

> of
do hereby state that my total income computed in accordance
with section 16 of the Indian Income-tax Act, X1 of 1922, accru-
ing or arising or received in British India, or deemed under the
Acl to accrue or arise or to be received in British India, during the
>ear ending on the 31st March, 19 , amounted to Rs. only.

1 therefore pray for a refund of

Rs. under *“ Salaries”
Rs. under “ Securities”
Rs. under *“ Dividends from
companies”.
Rs. under “ Share of profits
of the registered firm”
bnowm as O0f which I am a partner.

[The portions not required should be scored out.].
Signature.
1 hereby declare that 1 am resident in British India, and
that what is stated in this application is correct.
Dated 19 -
Signature.
After rule 36 of the said Rules, the following new Ruie
shall be inserted, namely —

36-A. In the case of a person not resident in British Irda,
an application for a refund of income-tax under section 4%
the Act shall he made in the following form :—
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Application for refund of income-tax.

I, ' of

residing- at in (country)

do hereby state that my total income computed in accordance
with section 48 (4) of the Indian Income-tax Act, 1922, amounted

to Rs. only, as per return enclosed.
I therefore pray for a refund of
Rs. under “ Salaries”
Rs. under *“ Securities”
Rs. under “ Dividends from
companies”
Rs. under *“ Share of profits

of the registered firm”
known as of which I am a patner.

[The portions not required should be scored out.]
Signature.

I hereby declare that am ~ subject of  State being a State in India.
1 also declare that what is stated in this application is

correct.
Dated n -
Signature.
Sworn before me (Name)
Designation
Signature at on

@&

Note. The above verification shall be sworn before a notary pub-
lic or other functionary or official authorized to administer oaths.

After rule 37 of the said Rules, the following new Rule shall
be inserted, namely

37-A. The application under Rule 36-A shall be accompa-
nied by a return of total income in the following form the details
of Part I of which but not the total may be omitted if the person
has already submitted a return under section 22 (2) for the same
year.

Part 1.

Statement of total income accruing- or arising or received
in British India, or deemed under the Act to accrue or arise or
to be received in British India, during the previous year.

[As in the form prescribed in Rule 19, p. 121].
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Part 11.

Statement of total income, profits and gains in the previous
year, arising, accruing or received out of British India, which,
if arising, accruing or received in British India, would be includ-
ed in the computation of total income under section 16.

Amount  of

Profits  or
Name of Sources of income. gains or in
Country. come during
the previ
ous year.
Rs.
i. Salaries .. . . .. (see Note 10) ..
2. Securitieg, . .. (see Note 11)
3. Pioperty......cooeinincinninnnnn (seeNotei2)
4. Business., . . .. (see Note 13) ..
5. Profession . .. (see Note 14) ..
6 Dividents from companies .. (See Note 15) ..
7. Interest on securities other than in item 2 above
mortgages, loans, fixed deposits current-accounts,
etc., not being income from business., (see Note 16)
*
8. Groutid rent
9. Any source other than those mentioned above
including any income earned in partnership with
Others .o (see Note 17)
Total o
Rs.
Total aspet Part | ..o
Total as per Part li
Grand total - -

*The figures for each country should be separately shown.



ffy —n >\

H | <3

XANXIX X THE INCOME-TAX ACT

Verification.

I declare that to the best of my knowledge and belief the
information given in the above statement is correct and complete,
that the amounts of income shown are truly stated and relate to

the year ended and that no other income accrued
or arose or was received by unffUn  during the said year and
that 1- have no other sources of income.

the fiim

Date Signature.

N.B.— (a) Income accruing to you outside British India
received in British India, should he entered in Part | and not in

Part II.

(b) All income from whatever source derived must he
tered in the form including income received by you as a partner
of a firm.

[Notes 1—9: As in the return under Rule 19.]

Note 10.— The gross amount of salary and not the net
amount after deductions on account of income-tax provident fund,

etc., should be shown.

Note 11.—Under this head should be shown interest on
securities issued by the Government of India or a local Govern-
ment or a local authority in India on which interest is paid,or
payable outside British India, and the interest on debentures of
companies paid or payable outside British India. For this pur-
pose “ Company ” means “ a company as defined in the Indian
Companies Act, 1913, or formed in pursuance of an Act of Par-
liament or of Royal Charter or Letters Patent, or of an Act of
the Legislature of a British possession, and includes any
foreign association carrying on business in British India
whether incorporated or not, and whether its principal place of
business is situate in British India or not, which the Central
Board of Revenue may, by general or special order, declare to be
a company for the purposes of this Act”. Interest on all other
securities should be shown under item 7— see Note 16. Interest
should be shown gross if foreign tax is deducted therefrom after
the assessed receives the interest ; if the tax is deducted at source,
the nei: interest received should I»0 shown.
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Note 12.— See instructions in Note 4.

Note 13.— The details should be given as explained in
Note 5, but there will be no “ deduct” entry on account of profits
included in the amount already charged to Indian income-tax
and the interest on securities of the Government of India or a
local Government in India declared to be income-tax free.

Note 14.— This should show professional fees received
outside India. Professional fees received in India, though out-
side British India, will be shown in Part T.

Note 15.— The figure to be shown here is the amount actual-
ly received by the shareholder irrespective of whether the divi-
dends are declared free of tax or not.

Note 16.— This head will include inter alia interest on
all securities other than those entered in item 2 see Note 11.
Interest should be shown gross if foreign tax is deducted there-
from after the assessee receives the interest ; if the tax is deduct-
ed at source, the net interest received should be shown.

Note 17.— Agricultural income from land not included in
Part | should be shown under this head.

Refunds— Indian States— Residents of.

The executive arrangements mentioned on the above page
relating to the refund of income-tax under section 48 to residents
in Indian States through Political Officers are now obsolete. Re-
funds are now made by the Income-tax Officer. Non-residents
Refunds Circle, Bombay, who, however, allows the option to the
recipient of receiving the payment in the British Indian Political
Treasury in the State concerned.

e



INTRODUCTION.

INCOME AND CAPITAL.

I ncome-tax, as its name implies, is a tax on Income. But
what is Income? The law does not define it, though it sets out
certain provisions as to particular kinds of income that should be
excluded or included and as to the methods of computing income.
As to the nature of income, we have to seek guidance from judicial
pronouncements which again are based largely on commercial
usage. Commercial usage unfortunately is not altogether a re-
liable guide; and in practice there is no more baffling problem that
faces a Commercial Accountant than the allocation of items as
between Capital and Revenue. The concepts of Capital and In-
come have been the subject of close analysis by successive gene-
rations of economic thinkers; and, as the following extracts from
the classic book of Professor Fisher’sl will show, the concepts

have been elusive and have defied analysis.

“ Capital is a fund and income a flow..........ccoooveeviieiicee e,
Capital is wealth, and income is the service of wealth e o o
A stock of wealth existing at an instant of time is called Capital.
A flow of services through a period of time is called income
From the time of Adam Smith it has been asserted by economists,
though not usually by business-men, that only particular kinds of
wealth could be capital, and the burning question has been, what
kinds? But the failure to agree on any dividing line between wealth
which is and wealth which is not capital, after a century and a
half of discussion, certainly suggests the suspicion that no such
line exists. What Senior wrote seven decades ago is true to-day;
“ Capital has been so variously defined, that it may be doubtful
whether it has any generally received meaning.’’ In consequence,
< almost every year there appears some nev attempt to settle the
disputed conception, but, unfortunately, no authoritative result .
has as yet followed these attempts. On the contrary, many of

"r«"Th7Mate-e ol (‘apUaTand Income ” by Professor Irving Eisher--MacMillan
& Co., a study of this book is strongly recommended.
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only served to put more combatants in the field and furnSi
""more matter to the dispute.” Many authors express dissatis-
faction with their own treatment of capital, and even recast it in

successive editions.

Adam Smith’s concept of capital is wealth which vyields
“ revenue.” He would therefore exclude a dwelling occupied by
the owner. Hermann, on the other hand, includes dwellings, on
the ground that they are durable goods. But a fruiterer’s stock
in trade, which is capital according to Smith, because used for
profit, according to Hermann does not seem to be capital, because
it is perishable. Knies calls capital any wealth, whether durable
or not, so long as it is reserved for future use. Walras attempts
to settle the question of durability or futurity by counting the uses.
Any wealth which serves more than one use is capital. A can of
preserved fruits is therefore capital to Knies if stored away for the
future, but is not capital to Walras because it will perish by a single
use. To Kleinwachter, capital consists only of “ tools ” of pro-
duction, such as railways. He excludes food, for instance, as
passive. Jevons, on the contrary, makes food the most typical
capital of all, and excludes railways except as representing the

food and sustenance of the labourers who built them.

While most authors make the distinction between capital and
non-capital depend on the kind of wealth, objectively considered,
Mill makes it depend on the intention in the mind of the capitalist
as to how he shall use his wealth. Marx makes it depend on the
effect of the wealth on the labourer, and Tuttle, upon the amount
of wealth possessed. Again, while most authors confine the con-
cept of capital to material goods, MacLeod extends it to all im-
material goods which produce profit, including workmen’s labour,
credit, and what he styles “ incorporeal estates,” such as the
Law, the Church, Literature, Art, Education, an author’s Mind.

Clark takes what he styles pure ” capital out of the material
realm entirely, making it consist, not of things, but of their utility.
Most authors leave no place, in their concept of capital, for the
value of goods as distinct from the concrete goods themselves,
whereas Fetter, in his definition, leaves place for nothing else.
Some definitions are framed with especial reference to particular
problems of capital; many, for instance, have reference to the prob-
lem of capital and labour, but they lail to agree as to the relation
of capital to that problem. MacCulioch regards it as a means of
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supporting labourers by a wage fund; Marx, as a means of humi-
liating and exploiting them; Ricardo, as a labour saver; MacLeod,
as including labour itself as a special form of capital.

Many definitions have reference to the problem of production,
but in no less discordant ways. According to Senior, Mill, and many
others, capital must be itself a product. A alras, MaclLeod, and
others admit land and all natural agents undei capital. Bohm-
Bawerk, while agreeing that it must be a product, insists that it
must not apply to a finished product. Maix denies that capital
is productive. Bohm-Bawerk admits that it is not independent-
ly ” productive, but denies the Marxian corollary that it should
not receive interest. Other writers make it co-ordinate with land
and labour as a productive element.

As to what it is that capital produces there is further dis-
agreement. Adam Smith affirms that capital produces ‘‘ revenue,
Senior, that it produces “ wealth.” Others vaguely imply that it
produces value, services, or utility.

Most of the definitions involve some reference to time, but in
many different ways. Hermann has in mind the time the wealth
will last; Clark, the permanency of the fund capital as contrasted
with the transitoriness of its elements, “ capital goods ” ; Knies,
the futurity of satisfactions; Jevons and Landry, specificall} the
time between the “ investment ” of the capital and its return.

It is idle to attempt any reconciliation between concepts of
capital so conflicting, and yet there are elements of truth in all.
Though generally wrongly and narrowly interpreted, there are
certain recurrent ideas which are entirely correct. The defini-
tions concur in striving to express the important facts that, capital
is productive, that is, is antithetical to income, that it is a provi-
sion for the future, or that it is a reserve. But they assume
that only a part of all wealth can conform to these conditions.
To the authors of the definitions quoted, it would seem absurd to
include all wealth as capital, as there would be nothing left with
which to contrast it and by which to define it. And yet, as | ro-
fessor Marshall says, when one attempts to draw a hard-and-fast
line between wealth which is capital and wealth which is not capi-
tal he finds himself “ on an inclined plane,” constantly tending,
bv’being more liberal in his interpretation of terms, to include
more and more in the term capital, until there is little or nothing
left outside of it. We are told, for instance, that capital is wealth
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for future use. But “ future ” is an elastic term. As was shown
in Chapter 11, all wealth is, strictly speaking, for future use. It
is impossible to push back its use into the past, neither is it possi-
ble to confine it to the present. The present is but an instant of
time, and all use of wealth requires some duration of time. A
plateful of food, however hurriedly it is being eaten, is still for
future use, though the future is but the next few seconds; and
if by “ future ” we mean to exclude the “ immediate future,”
where is the line to be drawn? Are we to say, for instance, that
capital is that wealth whose use extends beyond seventeen days?

And as all wealth is for future use it is also, by the same token,
all a “ reserve.” To call capital a reserve does not, therefore, in
strictness, delimit it from other Avealtli. Even a beggar’s crust
in his pocket will tide him over a few hours.

Equally futile is any attempt definitely to mark off capital as
that Avealth which is “ productive.” We have seen that all wealth
is productive in the sense that it yields services. There was a time
Avhen the question Avas hotly debated what labour Avas productive
and what unproductive. The distinction was barren and came to
be so recognized. No one iioav objects to calling all labour pro-
ductive. And if this productivity is common to all labour, it is
equally common to all wealth. If Ae admit that a private coach-
man is a productive worker, how can we deny that the horse and
carriage are also productive, especially as the three merely co-
operate in rendering the very same service, transportation?

Finally, Ae cannot distinguish capital as that Avealth which
bears income. All Avealth bears income, for income consists sim-
ply of the services of wealth. But the idea, that some wealth bears
income and some not, has been persistent from the time of Adam
Smith, avlio meaning by income only money income, conceived capi-
tal as the wealth, which produces income in this sense, as distin-
guished from the wealth such as dAvellings, equipages, clothing,
and food, which dissipates that income. A home, according to
him, is not a source of income, but of expense, and therefore can-

not be capital.

In those and other ways luia'c economists introduced, in place
of the fundamental distinctions between fund and Aoav, and be-
tween wealth and services, the merely relative distinction between
one kind of wealth and another. As a consequence, their studies
of the problems of capital have been full of confusion. Among
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uie many confusions which have come from overlooking the time
distinction between a stock and a flow was the famous “ wage
fund ” theory, that the rate of wages varies inversely with the
amount of capital in the supposed “ wage fund ”

A little attention to business book-keeping would have saved
economists from such errors; for the keeping of records in business
involves a practical if unconscious recognition of the time princi-
ple here propounded. The “ capital account of a railway, for
instance, gives the condition of the railway at a particular instant
of time, and the “ income account ” gives its operation through
a period Of time. ...

As to popular and business usage, it may be said that a care-
ful study of this usage as reflected by lexicographers, who .have
sought from time to time to record it, reveals the fact that before
the time of Adam Smith capital was not regarded as a part of the
stock of wealth, but as synonymous with that stock.............ccc.ce....

In business manuals and articles on practical accounting we
find that capital is employed in the sense of the net value of a man's
wealth.

As one business-man expressed it, “ Capital is simply a book-
keeping term.” Consequently the business-man naturally asso-
ciates the term with his shop and not his home, for he keeps a
balance sheet in the former and not in the latter; but, once given
a balance sheet, it does not matter what purpose is behind it. A
social club, an art gallery, or a hospital may have a capital. In
one year a joint stock company with capital stock was proposed
for the purpose of building the yacht for defending the America

Cup If a private family should call itself a joint stock company
and draw up a balance'sheet, entering all its property, house,

furniture, provisions, etc., on one side, with the debts on the other,
no business-man, we imagine, would hesitate to call the balance ot

assets over liabilities, which is the total wealth-value of the
family, by the name “ capital.” As a business-man said to the
writer’ “ Capital is not a part of wealth, but all a man has got,
including his automobile.” “ Is that cigar in your mouth capital!
he was asked. “ No,” he said, hesitatingly; but this opinion be
quickly reversed as inconsistent with bis former statement, and
admitted that a box of cigars and each cigar in it, or out of it, for
that matter, were a part of his stock or reserve
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“ We see, then, that the ‘ capital ' of a person or firm has

four separate meanings— the nominal ‘ capitalisation ’; the actual
original ‘ paid-in-capital’; the present accumulated capital or
‘ capital, surplus and undivided profits ' as given by the book-
keeper; and the market estimate of the same, i.e., the value of
the shares. These and the other senses of capital are given in the
following scheme which displays the various uses ol the term

‘ capital.’ ;
CAPITAL
1
. II 1
Capital goods Capital value
| - ______
1 — i | o 1
Capital Capital Assets and liabilities in Net capital
instruments. property. general b
1
Original Pres.ent
capital caPtal
1 —L
[ -mmmmmmmmmm e r . i i
Nominal Ac'ual paid- As recorded Market
capitalisation up capital. in the Co. s value
books consisting of
of capital, shares,
surplus and
undivided
profits.

Were it not for an instinctive feeling that there
exists a definite ‘* income ' concept the repeated failure to formulate
it might lead one to conclude that it is not susceptible of any exact
and rigorous definition and that the best course is to abandon its

search as futile........ccccoeiveiiinnn, Income (or outgo) always im-
plies (1) capital as the source, and (2) an owner of capital as the
beneficiary. . . . . It will be observed that the cost of re-

constructing the house was entered in the accounts in exactly the
same way as repairs or other ‘ current ' costs. There may seem
to be objection to such a proceeding in the thought that leconstiuc-
tion appears to be not a part of “ running expense ” but a ‘ capi-
tal ’ cost and belongs not to income accounts hut to capital ac-
counts It is true that the value of the new house must he enter-
ed on the capital balance sheet hut the cos* of producing it belongs
properly to income accounts. The former represents wealth, the
latter represents disservices. The former relates to an instant of
time lIwhich may he any instant from the time it is begun till the
time when it ceases to exist), the latter relates to a period of tune
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(which may he all or any part of the time during which the labour
and other sacrifices occasioned by the house occur). A house is
quite distinct from the series of sacrifices by which it was fashion-
ed. And yet it is undoubtedly true that we instinctively object
to entering the cost of building the house in its income and outgo
account; and we express the objection by calling this last a
‘ capital ’ cost rather than a part of running expenses. By so
classing it we mean that it does not recur or at any rate only at

introduction.

long intervals........ccccec...

“ And this procedure (of taxing ‘ realised ' income) is very
common in practice. Tt amounts to taxing not the income actu-
ally flowing from capital but its ‘ earnings ' or the interest upon

the capital. It is familiar in the ‘ general property tax ' in the
United States........cccceeuneee To some extent also the British income-
tax is an instance of the same fallacy.......ccccco... The general

principle connecting ‘ realised ' and ‘ earned ' income is that they
differ by the appreciation or depreciation of capital.”

However logical some of these theories and distinctions
might be. and Professor Fisher’s own theory is undoubtedly logi-
cal, they do not easily solve the practical difficulty of distinguishing
whether particular items in a concrete case constitute ‘ Capital ’
or ‘ Income ’. Judicial decisions on the other hand have had to
solve this problem and necessarily rest on a less logical footing.
Business usage and company law, the nature of the business, dis-
tinctions between ‘ fixed ' and °‘ circulating ' capital, the motives
of persons, the degree of control a person has over the receipt,
and similar considerations have been taken into account by the
law courts, as will be seen from the decisions set out in the body
of the book. The position is very obscure and it is almost im-
possible satisfactorily to lay down any general principles as to
what constitutes the distinction between Capital and Income and
the extent to which the question is one of law or one of fact.

The various rulings on the subject are set out under Sec.
2 (4)— Business, Sec. 3—Income and Capital, Sec. 4 (3) (vii)—
Casual profits, and Sec. 10 (2) (ix)— Capital expenditure.

HISTORY OP INCOME-TAX LAW IN INDIA.
It would be scarcely relevant to the purpose of this book to

detail the history of direct taxation in India in pre-British days.
Tt hardly seems necessary therefore to refer to Mann or to Santi

<SL
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P&rva or to Kautilya; nor even to less distant periods like those
of Akbar or Sher Shah.
Direct taxation is not a novelty in India

the British as too commonly supposed, but a most ancient and
Indian Governments have from time im-

introduced by

well-known institution.
made the non-agricultural classes contribute their
To the Indian mind in general

and to be contentedly borne.

memorial
share of the expenses of the State.

this appeared only just, fitting,
Between cultivators and traders, poor and rich, no sense of un-
equal treatment could subsist under the system which the prede-
cessors of the British in the Empire for centuries pursued. But
when the British superseded them, they gradually abolished the
structure of direct taxation which their predecessors had laborious-
ly raised. In the elder Provinces, that is, those that came under
British rule first, this change was consummated by about the year
1844, in the newer ones it took place later, but the only survivals of

the Indian system now are the ‘ capital ' tax and the ‘' thatha-

meda ' in Burma. The last of them to be abolished was the

‘ Pandhari ' tax in the Central Provinces in 1886. Where Indian
States continued the taxation, they retained their old method of
direct taxation till recently, when the force of circumstances has
compelled them to copy British methods.

The British Government which had gradually abandoned
direct taxation was obliged by financial necessities to revert to
direct taxation in 1860. “ But instead of an indigenous model,
softened and adapted to local circumstances, the Government un-
fortunately set up that of the income-tax, as in force in England.
To get direct taxation into good working order, even after a suit-
able model, would have been a work of time and care, in the absence
of the long-standing record of the names and resources of house
holders which had been done away with in earlier days. But
what, except failure, could attend a sudden call on relatively igno-
rant and unlettered millions, at short notice, to assess themselves,
or prove right of exemption, to send in elaborate returns and cal

dilations, and to understand and watch their own interests under

the system of notices, surcharges, claims, abatements, instal-

ments, penalties and what not, consequent thereon? Necessarily
An army of tax assessors
They were

there followed a long train of evils.
anil collectors temporarily engaged could not be pure.
aided by an army of informers, actuated by direct gain or private
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animosity. Frauds in assessment and collection went hand in
hand with extortion in return for real or supposed exemption.
Inquisition into private affairs, fabrication of false accounts where
true ones did not exist or were inconvenient, acceptance of false
returns, rejection of honest ones, unequal treatment of the similar-
ly circumstanced, all these more or less prevailed. The tax
reached numbers not really liable, for zamindars illegally re-
covered it from tenants and masters from servants, while under-
lings enriched themselves by the threat of a summons. Acts X XI
of 1861 and XV I of 1862 while affording relief in some respects,
practically stereotyped many inequalities and heart-burnings. In
later years, the system of assessment by broad classes was an
improvement on the earlier complications, but the advance of
local officers towards equitable assessment was perpetually being
cancelled by the alterations in rate and liability.

Renewed direct taxation in British India thus made a false
start, from which it did not easily recover. Possibly, with time
and care, a great improvement might have been effected, if the
law had remained unaltered. But, unluckily, with its too English
form, came the idea that the tax was to be, as in England a con-
venient means of rectifying Budget inequalities, and a great re-
serve in every financial or national emergency. In consequence
of this idea, incomes between Rs. 200 and 500, which had been
taxed at 2 per cent, in 1860, were exempted in 1862, the 4 per cent,
rate was reduced to 3 per cent, in 1863, and the whole tax was
dropped in 1865. In 1867 it re-appeared in the modified form of
a license-tax, at the rate of only 2 per cent, at most, but reaching
down again to incomes of Bs. 200. In 1868 it became a certificate-
tax, at rates a fifth lower, and again commencing with a Bs. 500
limit. In 1869 it became once more a full-blown income-tax at
1 per cent, on all incomes and profits of Bs. 500 and upwards.
In the middle of the same year it was suddenly nearly doubled. In
1870 a further rise to fully 3] per cent, occurred; but with better
times, the rate fell in 1871 to 1]24 per cent., with a limit of Rs. 750,
and in 1872 the limit was further relaxed to Rs. 1,000 and upwards.
In 1873 came a second period of total abolition, to be succeeded
from 1877-78 by a new series of Acts. Along with the changes in
rate and incidence just described, came changes in name, form,
classification and procedure. With one object or another, twenty-
three Acts on the subject were passed between 1860 and 1886.

1— 2
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Owing to the perpetual changes, the people, never certain
who was liable or what was the sum due, were an easy prey
for fraud and extortion, while the superior officials time after
time found their labours thrown away, and a fresh battle with
guess-work and deception to he begun. That both officials and
people should in 1872 have united to condemn an impost hitherto
associated only with such evils, is not to be wondered”™ at. Our
abandonment of the machinery of direct taxation inherited from
our predecessors was one of the things in us which the mass of the
people disliked without being able to understand. Our new-fan-
gled and European attempts to retrace this policy seemed to them
tyrannical, compared with the rude expedients familiar to tneir
fathers. AIll things considered, the abolition of the income-tax
in 1873 was probably the best thing that could then be done.

“ But direct taxation could not long be dispensed” Avith.
A. new start was made in 1877. This start was, T think decidedly
well intentioned, made in considerable appreciation of past defects
and desire to avoid them. It was wise to begin with trades and
classification, but it seems to me that too much was made of sup-
posed local differences, and too much importance attached to local
action. Bengal, Madras and Bombav passed Acts of their own;
Northern India was dealt with by the Imperial legislature. As
a necessary consequence, further legislation was soon needed to
remedv inequalities. Some good was thereby effected; more
would have resulted, but for the. as | think, unfortunate abandon-
ment of the Bill introduced in November, 1879.

Act V1 of 1880, with the local Acts it amended, was in force
till 1886. Their continuance for five years unaltered did a great
deal to remove such evils as arose from frequent changes before.
But there was still an unjust system of maximum everywhere,
while the amount of maximum varied, and the classification essen-
tiallv differed in different parts of India. The incidence differed
with every class and the poor paid more in proportion than the
rich, and the richer a man was, above a certain point, the less he
had to pay. The measure was open to grave objections of princi
pie and detail: and the legislation of 1886 was therefore welcome.” 1

The details of the provisions in the Acts that preceded the
Act of 1886 have been summarised in the Appendix. They are

| Speech delivered bv the Hon. Mr. Hope in 1886.

r
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of little interest now as they do not throw any light either on the
1886 Act or its successors, the legislation of 1886 and again that
of 1918 having made more or less a ‘' clean cut ' with the past on
each occasion. On both the occasions the law was altered so
considerably that it is difficult to trace any historical continuity
except to a very limited extent. Even the 1886 Act is of little
except historical interest now.

The general structure of the 1886 Act was as below. In-
come was divided into four classes— (1) from salaries, (2) from
securities, (3) Profits of Joint Stock Companies, (4) other income,
which included income from house property. All income was taxed,
except agricultural income and most of the incomes, now exempted
under Sec. 4 (3), e.g., income of charities, were exempt either by
the Act or by notifications. No tax was levied on the shareholder
in respect of profits of companies which had already paid tax; nor
was tax levied on the share received by a member of a Hindu un-
divided family. The rate of tax was 5 pies in the rupee on in-
comes over Es. 2,000; salaries between Es. 500 and Es. 2,000 per
annum and interest on securities were taxed at 4 pies per rupee.
Income from other sources was taxed at fixed rates varying with
the income (but roughly corresponding to 4 to 5 pies in the
rupee). In 1903 the taxable minimum was raised to Es. 1,000.

The machinery of the Act was very simple. Except in very
big cities, like Calcutta, Bombay and Madras, there were hardly
any whole-time Income-tax Officers. The work was done by the
Land Eevenue Officers as a subsidiary activity. There was no
obligation on individuals to furnish returns of income nor, conse-
quently, any penalty for not doing so. Tax on salaries and in
terest on securities was collected at source without much diffi-
culty. Nor was there much trouble about Joint Stock Companies,
which, however, were compelled to send returns of profits. But
the law did not lay down any rules as to how profits were to be
calculated. In respect of (4)—“ Other Income '’ which was by
far the most important, the Collector was allowed to assess sum-
marily incomes below Es. 2,000; and all that he had to do was
to publish a list of such persons in his office, all of whom, unless
they objected within 60 days, became ipso facto liable to the tax.
In other cases the Collector merely notified each assessee what
amount had been assessed as tax. There was also provision for
the Collector calling for but not compelling the submission of
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returns of income. Any assessee could petition the Collector against
the assessment; and assessees having to pay a tax of Rs. 250 or
over, and Companies had a right to apply to the Divisional Com-
missioner (or the Board of Revenue in Madras) for revision; and
the Commissioner had discretion to entertain such applications
even if the amount of tax was less. Both the Collector and Com-
missioner had power to call for evidence, etc.,, but only at the
instance of the petitioners or to verify facts alleged by them.

The Collector had power to compound the assessment with
an assessee— whether an individual or a Company— for a number
of years. It seems unnecessary to detail the various minor amend-
ments that were made to this Act from time to time. This simple
machinery provided by this Act worked smoothly enough so long
as the rate of tax was low. The rates fixed in 1886 were fixed with
close reference to the cesses on land that had been imposed in the
seventies of that century. So long as these low rates were in force,
slight inequalities in assessment did not very much matter— either
to the taxpayers or to the Government. In 1916, the war neces-
sitated the increase of taxation and income-tax had to make up its
share. The graduation was made steeper and the rates increased

substantially.

The increase in the rates coupled with the steeper gradua-
tion called for a radical change in the whole system of assessment.
The first change made was to provide for the refund of income-tax
to shareholders of Companies (small incomes relief). This was
in 1916. Pending a general revision of the Act, the necessity for
which was felt, the law was amended in 1917 so as to compel, in
the case of assessees with an income of over Rs. 2,000, the produc-
tion of returns on pain of a penalty both for false returns and for
non-compliance. An assessee who failed to submit a return was
also deprived of the right of appeal. These changes however were
scarcely adequate, and far more drastic changes were required.

In the first place it was necessary to abandon the old system
of assessing a person’s income in separate compartments without
reference to his income from the other compartments and to assess
him with reference to his income from all sources together. In
the second place higher rates of taxation required a greater degree
of precision in arriving at taxable profits, etc., and it was therefore
necessary to frame clear rules as to the calculation of profits, what
expenses may be deducted from profits and what not. In the
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third place the machinery of assessment also required tightening
up. The Collector was empowered to call for returns of income
in all cases and for evidence in support of it, and if necessary to
enforce the attendance of persons (including the assessees) who
could give useful information in connection with the assessments.
Compounding taxes for a series of years was given up and new
assessments could be made only for each year al a time based on
the income of that year. The assessee was assessed provisionally
on the income of the previous year and the assessment was finally
adjusted at the end of the year with reference to the income of the
year, the necessary refund or supplementary demand being- made.
The Commissioner of Income-tax was vested with discretion to
refer doubtful cases to the High Court, suo mota or at the instance
of the assessee, and such references could cover points both of
fact and of law. Provision was also made to tax non-residents
through their agents when the non-resident principals and their
income could not be got at directly. The Income-tax Act was
amended accordingly in 1918. This Act of 1918 was much nearer
to the present Act in its general features than to the Act of 1886
which it superseded. An attempt was also made by Government—
though without success— to provide for the taxation of income of
married women jointly with the income of their husbands and also
to take agricultural income into account in determining the rate
of tax payable by an assessee on his non-agricultural income.

Within a few years even the new Act showed that it requir-
ed substantial revision. This however was not unexpected. The
Government of India appointed Committees in each Province
composed of both officials and non-officials to examine the questions
that arose and make the necessary recommendations. When these
Committees had reported an All-India Committee was appointed
in 1921 and it is the recommendations of this Committee that form-
ed the basis of the Act of 1922 which is in force now. This Com-
mittee’s report has been printed as an Appendix.

Super-tax.— A super-tax was first levied in India in 1917. The
tax was levied on incomes over Its. 50,000, the tax being graduat-
ed on a ‘ slab ' basis. The same rates were levied on Companies
as well as individuals and Hindu undivided families but, in the
case of Companies, only the undistributed profits were taxed, the
distributed profits being taxed in the hands of the shareholders if
they were liable to the Super-tax. This arrangement which dis-
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couraged the accumulation of undistributed profits and encouraged
the distribution of profits beyond the limits of prudence and safety
was criticised by the commercial community. The Act was ac-
cordingly recast in 1920 and the tax on Companies was levied on
the entire profits less Its. 50,000 at a flat rate of one anna in the
rupee instead of on a graduated basis. The shareholder was not
credited with the tax paid by the Company and the Super-tax on
Companies became all but in name a Corporation Profits Tax.
But unlike the Corporation Profits Tax elsewhere it was not
allowed to be deducted from taxable income for Income-tax pur-
poses. In other respects the provisions of the 1917 Act remained
unaltered. Both the 1917 and the 1920 Acts were small Acts of a
few sections which had to be read in conjunction with the Income-
tax Acts of 1886 and 1918 which were referred to as the ‘principal’
Acts. When the Income-tax Act of 1918 was amended in 1922,
the Super-tax Act also was incorporated therein and the present
Act X1 of 1922 as amended from time to time deals both with
Super-tax and with Income-tax.

E xcess Profits Duty.—An E.P.D. was levied in India only
in one year 1919-20— see Act X of 1919. This duty was of course
connected with the war and the abnormal profits made by certain
businesses in consequence of the war.

Act X1 of 1922.
The important changes made by the 1922 Act are as below:—

(1) The adjustment system was abolished and the assess-
ment made finally on the income of the previous year.

(2) Provision was made for cases in which there is a change
in the ownership of a business, profession or vocation.

(3) It was made clear that no particular method of account-
ing need be adopted by the assessee and discretion was given to the
Income-tax Officer to determine in doubtful cases on what basis
income should be computed.

(4) The distinction between ‘ taxable income ' and ‘total
income,” which was introduced in 1918, was abandoned.

(5) Provision was made for the setting off of a loss under
one head of income against gains under another.

(6) The provision in the 1918 Act, which took into account
the amount received by an individual member from an Hindu
undivided family for determining the rate of tax payable by. him
on his other income, was abandoned.
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(7) Provision was made for rebate on account of premia

on Life Insurance Policies taken by male members of Hindu
undivided families or the wives of such members.

(8) The departmental organisation was completely chang-
ed. A Board of Inland Revenue was created, which was entrust-
ed with the duty of making rules and administering the tax.

(9) Under the Act of 1918 the Chief Revenue authority was
not bound to make a reference to the High Court. Under the
present Act the Commissioner is so bound and if he refused to
make a reference an assesseo may apply to the High Court for a
mandamus requiring the Commissioner to state a case. No refer-

ence to the High Court lies until the applicant has exhausted his
right of appeal under the Income-tax Act.

(10) The provisions against the disclosure of particulars re-
garding income-tax assessments were made more stringent.

(11) Private employers also were enjoined to collect income-
tax on salaries at the time of payment.

(12) Wider powers were given to assessing officers to call
for Returns, Documents, etc.; appellate rights were also widened
and the procedure regarding refunds simplified.

Two features of the 1922 Act deserve special mention. In
the first place it became a mere Act of machinery and procedure,
and the rates of taxation were left to be decided every year by
the Finance Act. In the second place it marks the first step in
the disengagement of the Provincial Governments from adminis-
tering central subjects. Both these features are due to the Consti-
tutional Reforms which just preceded the revision of this Act.

Another important matter, though it is not a question affect-
ing the law, is the improvements in departmental organisation
since 1922. The All-India Committee of 1921 wrote:

<The non-official members . ... desire to record their opinion that
a matter of greater importance than the amendment of the Act is an
increase in the number and efficiency of the staff, which should consist of
officers of the highest training and integrity. They would emphasise that
the income-tax Department should include experts of high standing
trained in accountancy whose remuneration should he sseh as . . . . to
attract the best material available and all posts in the Department includ-
ing the highest should be open to any officer of proved experience and
capacity.”
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This policy has been given effect to whenever possible by the
appointment of highly educated expert officers as Income-tax
Officers who do nothing but Income-tax work.

The following amendments have been made since the Act was
passed in 1922:—

I. XV of 1923— (a) making it clear that the value of a rent-
free residence is a ‘ perquisite ' liable to tax irrespective of whe-
ther it can be sub-let or not. Explanation to Sec. 7 (1).

(b) making it clear that the second proviso to Sec. 68 p
vided for the adjustment of assessments to super-tax made in
1921-22— of ephemeral interest only.

1. XXV Il of 1923— Provision for taxing the profits of Tramp
steamers— Sections 44-A to 44-C.

HI. IV of 1924— The substitution for the Board of Inland
Revenue of the Central Board of Revenue.

V. X1 of 1924— (a) the withdrawal of exemption in respect of
Provident Insurance Societies governed by the Provident Insur-
ance Societies Act, 1912— Sections 4 (3) (iv); 15 (1);

(b) the taxation of associations of individuals other than
firms, companies and Hindu undivided families— Secs. 3, 55, 56

and 63 (2);
(c) amendment of Sec. 25 (1) and (3);
(d) the fixing of a time limit of 6 months in Sec. 66 (3);

(e) the insertion of ‘any’ after ‘any other public body or’

in Sec. 2 (12).

V. V of 1925— Proviso to Sec. 56— Super-tax— Levy of—Wher
constitution of firm is altered.
V. XV1 of 1925— Taxation of sterling overseas pay received
in the United Kingdom.
VII. 11l of 1926— Government Trading Taxation Act.
VI, XXI1V of 1926—

(a) levy of super-tax at source on dividends paid to non-
residents— Secs. 19-A, 51 (c¢), oi, 57 and 58.

(b) High Courts for centrally administered areas—

Sec. 66 (8).
(c) Appeals to the Privy Council— Sec. 66-A.
1X. XXVIIl of 1927— The amendment of Section 59 so as to

place beyond doubt the legality of certain Rules.
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X. 11l of 1928— Containing miscellaneous amendments:

(a) allowing as deduction from profits the cost of animals
used in a business and dead or discarded;

(b) prohibiting the deduction of local, etc., cesses based on
profits;

(c) providing for the taxation of Hindu undivided families
in the year of partition;

(d) re-draft of Section 26— relating to succession or change

in partnership;
(e) rectification of obvious errors in appellate and revi-

sional orders;
(/) taxation of profits from imports;
(g) the levy of progressive penalties;

(h) the restriction of refunds made to 110ll-residents.

SUMMARY OF PRESENT LAW.

The body of the law is contained in Act X1 of 1922 (as amend-
ed). The Act relates to both Income-tax and Super-tax. Sec. 58,
sub-sec. (1) mentions the sections that do not apply to Super-tax.
The rates of Inceme-tax and Super-tax are prescribed by the
annual Finance Act.

The tax is levied for each financial year on the income of the
‘ previous year,’ as defined in Sec. 2, sub-sec. 11, of the Act, that is,
briefly, the previous financial year or a year ending on a date in
the previous financial year for which the assessee has made up his
accounts. The financial year ends on March 31st. Thus, the tax
is levied in arrear on an ascertained income. The income of the
previous year is actually the subject of taxation. It is not the
case that the taxation is in respect of the income of the year
in which the assessment is made, and that the income of the pre-
vious year is deemed by a statutory convention to be the income
of the year of assessment. Hence, no assessment is made in the
first year in which a business is started, but the first assessment is
made, after the close of the assessee’s first accounting period, on
the profits of that period.

Similarly (subject to certain provisions in sub-sec. 3 of
Sec. 25, relating to businesses that were taxed under the previous
Income-tax Act, VII of 1918, and necessitated by the fact that
under the Act of 1918, the assessment was on the income of the

year of assessment, and tax was provisionally levied on the income

-8 \
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of the previous year, subject to adjustment subsequently with
reference to the ascertained income of the year of assessment)
an assessment is made on a business after it has finally closed
down on the profits of its last working account year. (Sub-sec-

tion 1 of Sec. 25))

The principal charging sections are Secs. 3 and 4 in regard
to Income-tax, and Sec. 55 in regard to Super-tax. Income-tax
is levied on incomes of Rs. 2,000 or over at rates graduated with
reference to the amount of the income, except in the case of com-
panies and registered firms, but “ applicable to the total income ”
(Sec. 3.) Thus, if a man’s income is not less than Rs. 2,000 but
less than Rs. 5,000, the whole of it is under the present rates lia-
ble to Income-tax at the rate of 5 pies in the rupee; if it is not less
than Rs. 5,000 but less than Rs. 10,000, the whole of it is liable to
Income-tax at the rate of 6 pies in the rupee and so on. Income-
tax is now levied at a flat rate of la. 6p. on the entire profits of
companies and registered firms subject to no minimum. This
is the present maximum rate of Income-tax. All these rates are
prescribed by the Finance Act as already stated. The manner in
which relief is given to partners or shareholders is described later.

Super-tax, on the other hand, is levied at different rates on
different ‘ slabs ’ of income except on Companies, and a deduction
is made of Rs. 50,000 in the case of an individual, certain associa-
tions, a company or an ‘unregistered firm’ (a term that will be
explained below) and Rs. 75,000 in the case of a Hindu undivided
family. Thus, if the income of an individual be Rs. 1,50,000, he
will pay Super-tax at the rate of one anna in the rupee on
Rs. 50,000, and at the rate of one anna and a half in the rupee on
Rs. 50,000 On companies, however, Supei’-tax is levied at a
flat rate of one anna in the rupee on the entire income in excess
of Rs. 50,000. The maximum rate of Super-tax is now 6 annas
in the rupee. These rates also are prescribed by the annual Fi-

nance Act.

The rate of tax is determined bv the ‘ total income ' of the
asseesee computed according to the provisions of Sec. 16. It will
be observed from this section that the ‘total income’ and the
‘ taxable income ' (a term that is not to be found in the Act), that
is the income to which the rate is to be applied, in order to deter-
mine the actual amount of tax payable, may vary considerably.

An ‘assessee’ is defined in Sec. 2, sub-sec. 2, as a person by
whom Income-tax is payable. The Act recognises the following
classes of assessees — Individuals, Hindu undivided families,
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firms (registered or unregistered), companies, and associations
of individuals other than firms and companies. (Sec. 3.) The
word ‘person’ is used in the Act with reference to all classes of
assessees. It is specially declared to apply to a Hindu undivided
family by Sec. 2, sub-section 9. The terms ‘registered firm' and
‘ unregistered firm ' have no reference to anything resembling the
registration of companies under the Indian Companies Act. A
“ registered firm” is “a firm constituted under an instrument of
partnership, specifying the individual shaies of the partners, of
which the prescribed particulars have been registered by the In-
come-tax Officer in the prescribed manner.” (Sec. 2, sub-sec.
14 ~ An “ unregistered firm ” means any other firm. (Sec. 2,
sub-sec. 16.) ‘Prescribed’ means prescribed by rules made
under Sec. 59 of the Act by the Central Board of Revenue,
subject to the control of the Governor-General in Council. Rules
2 to 6 of the Rules framed under the Act relate to the ‘registra-

tion’ of firms.

An unregistered firm is practically treated as an individual.
It pays Income-lax, if its income is not less than Rs. 2,000 at the
graduated rates. It also pays Super-tax at the graduated rates
on its income in excess of Rs. 50,000. A partner in an unregis-
tered firm is not liable to Super-tax individually on his share in
the profits of the firm if the firm has paid Super-tax thereon.
(Proviso to Sec. 55.) A registered firm pays Income-tax at the
maximum rate of 1 a. 6 p. on all its profits, subject to no minimum.
It is not, as such, liable to Super-tax, except under Sec. 57 (1) in
respect of the share of a non-resident partner. In assessing a
partner in a firm, registered or unregistered, to Income-tax, his
share in the profits of the firm is included in his ‘ total income ’
whether such share is actually distributed or not. (Sec. 16.) The
rate of tax to which he is personally liable is determined with
reference to his ‘' total income.” If the firm has been assessed to
Income-tax no tax is payable by him personally in respect of his
share of its profits. [Sec. 14, sub-sec. 2 (&).] If it has not been
assessed, he will be liable to pay Income-tax on his share of the
profits, along with any other income that he may enjoy, at the rate
applicable to his ‘ total income.” On the other hand, a partner
in a registered firm is entitled (it the rate applicable to his total
income is less than the maximum) to a refund of Income-tax on
his share of the profits of the firm, if those profits have been as-
sessed. This refund is calculated at the difference between the
rate applicable to his total income and the maximum rate levied
on the profits of the registered firm. (Sec. 48.) No such refund
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is allowed to a partner in an unregistered firm in lespect of his
share of the profits of the firm.

The partner in a registered firm thus ultimately suiteis
Income-tax on Ha share of the proto of the firm at the rate appli-
cable to his total income including his share of the profits of the
firm. The partner in an unregistered firm suffers Income-tax o
his share of the profits of the firm at the graduated rate appbeab
to the profits of the firm, which may be higher or lower than the
rate applicable to his own total income. On " -
come he suffers Income-tax at the rate appropriate to his total
income including his share of the profits ot the him.

’

The registered firm, as such, does not pay Super-tax except
under Sec. 57 (1) as already mentioned. The partnermi S
tered firm pays Super-tax direct on the excess of his*™incom e
including his share of the profits of the firm, over Rs. 50,0001
unregistered firm, on the other hand, pays Super-tax at the d
rent™nates applicable to the income of mindividual* on so much
of its profits as is in excess of Rs. 50,000; but ill deteimmi g
liability of the partner in an unregistered firm to Super-tax his
share of the profits of the unregistered firm is left out of accoun
altogether if the firm has been assessed to Super-tax. (Sec. oj,

N

“ n assessing a member of a Hindu undivided fanrUyto
Income-tax or Super-tax, his share of the income of the family
is not taken into account at all; it is not even included m
"toTal income ' for the purpose of determining his personal rate
of tax. [Sec. 14 (1) and,Sec. 16 (1).J

The Act applies to six mheads ' of income, profita and
wains m__ (1) Salaries, (2) Interest on securities, (3) Property, .
<buildings or lands appurtenant thereto ' of which the assessee

is the ‘ owner » and which he does not occupy for purposes of his
xs the owner, a Business, (5) Professional earu-

businees (See. 9 s - 6<) A1 ‘income, profits or

~ ,-ise or fo be reeeiv-

6(1 m Salaries™hachide salaries paid by private as well as public
i , Thev also include fees, commissions and perquisites

T an Mods, including the value of freequarters.even though Oft

quarters are not -» = " “ ctarl or an) ad-

I r « S ttetture of trade, commerce or manufac-
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ture. [Sec. 2 (4)]. There is no definition of a ‘ profession ' and
for this we must seek guidance from rulings of courts.
The following are the instances in which income is deemed
to accrue, etc., in British India—
(1) Business profits received from abroad within three
years [Sec. 4 (2).]
(2) Salaries of employees of Government and local autho-
rities in India but outside British India. [Sec. 7 (2).]
(3) Professional fees received in India hut outside Bri-
tish India bv persons ordinarily resident in British India. [Sec. 12
(3).1
(4) Profits or income from property or a business con-
nection in British India, to non-residents. [Sec. 4tj (1).]

There is no definition of what constitutes ‘ accruing or aris-
ing.” The decisions in the United Kingdom or other countries are
not very helpful, as the law in these countries is somewhat diffe-
rent in this respect; and the present position in India is somewhat
obscure. The views have oscillated between the idea of receivabi-
lity in British India on the one hand and the location of the source
or origin of income in British India on the other. [See notes under
Sec. 4 (1) and 42 (1).]

Secs. 7 to 13 describe how income shall be computed under
each head. Salaries are income of the year in which they aie
received. The only deductions permissible are subscriptions to
provident funds constituted by Government and insurance premia,
the aggregate deductions being limited to I]|6th of the total in-
come of the assessee. (Secs. 7, 15 and 16.) Sec. 8 deals with in-
terest on securities, Sec. 9 deals with property— which is based
on a notional income, i.e., on the ‘annual value’ which is defined
as the sum for which the property might reasonably be expected
to be let from year to year. Deductions are allowed for repairs,
insurance premia, interest on mortgages, land revenue, collection
charges and vacancies. Also if the house is not let but occupied
by the owner the annual value is limited to 10 per cent, oi the
total income of the owner. Sec. 10 deals with business carried
on by the assessee. It allows for the following deductions, vis.,
rent paid for business premises and repairs thereto, interest on
borrowed capital, insurance premia, repairs of plant, machinery,
etc., depreciation and obsolescence of plant, machinery, etc., land
revenue and local rates, etc., on the premises and all expenditure
(other than capital expenditure) incurred solely for the purpose
of earning the profits or gains, Secs. 11 and 12 which deal with
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professional earnings and income from other sources allow for
the deduction of all expenditure (other than capital expenditure)
incurred solely for earning the profits or gains.

S. 13 deals with the method of accounting under Secs. 1
to 12. Under Secs. 7 to 9 the problem of the method of account-
ing does not arise. Under Secs. 7 and 8, the income is taken into
account in the year of receipt. Under Sec. 9, it is a notional re-
ceipt and not the actual receipt that is taxed. It is only in respect
of Secs. 10-12 therefore that the question ot method of accounting
has to be considered. Under S. 13, the income should be comput-
ed in accordance with the method of accounting regularly em-
ployed by the assessee, but if no method has been regularly em-
ployed or if the method employed obscures the real profits, the
Income-tax Officer has absolute discretion to compute the income
as he thinks best.

An assessee may set off the profits under one source against
losses under another; even partners of registered firms are allow-
ed lhis concession subject to some restrictions. (Sec. 24.)

Income-tax is deducted at the time of payment by every
person paying salaries or interest on securities. This is collected
in advance on behalf of the assessee who will be assessed the next
year and meantime the deductions at source are held to his ciedit.
(Sec 18). ‘ Securities ' means securities of the Government of
India or a Local Government, and debentures or other securities
for money issued by oi’ on behall ol a local authority oi a com-
pany. (Sec. 8.) Tt should be noted that interest on debentures
issued by a company is allowed as a deduction from the taxable
profits of the company. Tax on securities is deducted at the
maximum rate, hut under executive orders certificates are issued
by Income-tax Officers authorizing the collection of tax at lower
rates if the probable total income of the assessee justifies it.
Owners of securities and persons in receipt of salaries are entitl-
ed to a refund if eligible with reference to their total income in the
year. (Sec. 48.) The tax on dividends is recovered as follows.
Every company is liable to Income-tax on its profits, subject
to no minimum, at the maximum rate of 1 a. 6 p. per rupee. Every
shareholder is entitled, if he is not liable on his personal ‘ total
income,” including the dividends, to pay tax at the maximum rate,
to a refund calculated on his dividends received from any com-
pany whose profits are liable to Indian Income-tax, at the diffe-
rence between the rate applicable to his personal total income and
the maximum rate borne by the company. (See. 48.) Super-
tax is levied on the entire profits in excess of Rs. 50,000 of every
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company at a flat rate of one anna in the rupee. This Company
Super-tax is regarded as a Corporation profits tax. It is not
regarded as in any sense paid by the company on behalf of the
shareholder. [See Dinshaiv v. Tata Iron and Steel Company
unreported and Makarajadhiraj of Darbhanga v. Commissioner
of Income-tax, Bihar and Orissa, |I. L, R. 3 Patna 470.] Sec. 48
does not apply to Company Super-tax, and consequently a share-
holder cannot get any refund in respect of the Company Super-
tax that he has indirectly suffered on his dividends. Further, if
his income including his dividends exceeds Rs. 50,000 (or, in the
case of a Hindu undivided family, Rs. 75,000) lie is personally
liable to pay the graduated Super-tax direct on so much of his
income as is in excess of Rs. 50,000 or Rs. 75,000, as the case may
be, irrespective of whether the company lias paid the Company
Super-tax on its profits or not. A company that holds shares in
another company is liable to the Company Super-tax on so much
of its profits (including dividends received from the ‘ held ' com-
pany) as is in excess of Rs. 50,000 irrespective of whether the
held company has paid the Company Super-tax or not.

Under Sec. 57, sub-sections (2) and (3) (as amended by
Act XXI1V of 1926) the ‘ principal officer ° of a company may,
in certain circumstances, bo required to deduct Super-tax from
dividends payable to a non-resident shareholder. This, and the
case of a non-resident partner in a registered firm [Sub-section
(1) of Sec. 57] are the only exceptions to the rule that Super-tax
is payable by the assessee direct and not by any form of deduc-
tion at source.

Assessments are made by ‘ Income-tax Officers . They
have power to require persons other than companies, whom they
consider to have derived a taxable income, to make a return of
their total income in the prescribed form. [Sec. 22, sub-section
(2) .1 Every company is bound to make such a return. [lbid., sub-
section (1).] Failure to make a return in either case renders
the defaulter liable to prosecution. [Sec. 51 (c).] The Income-
tax Officer can also call on an assessee to produce accounts or
other evidence. [Secs. 23 (2), 23 (3), 22 (4) and 37.] To en-
force the production of evidence, the Income-tax Officer has been
given the powers of a Court (Sec. 37) and false evidence
given before him is perjury under the Indian Penal Code,
(Sec. 52)) The law also provides for the making of sup-
plementary assessments in respect of 1escaped ' income within
one year (Sec. 34) and for the rectification of apparent
mistakes within the same period, (Sec. 35)) Against the
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Income-tax Officer's assessment an appeal lies to the Assist-
ant Commissioner unless the assessee failed to make a return
or to produce his accounts or evidence on which he relies
when required by the Income-tax Officer to do so. (Sec. 30.)
It is open to the assessee to move the Income-tax Officer to
re-open such non-appealable assessments il he can show that his
default was due to “ sufficient cause and a right of appeal lies
to the Assistant Commissioner against the order of the Income-
tax Officer refusing to re-open such assessment. (Secs. 27 and 30.)
There is a Commissioner of Income-tax for each Province, who
exercises appellate powers in respect of appellate orders passed
by Assistant Commissioners either levying a penalty (Sec. 28) oi
enhancing the demand (Sec. 32) and also possesses wide poweis to
review any order passed by any of his subordinates. (Sec. 33.)
In any case in which there is a right of appeal under Sec. 30 or
32 and it has been exercised, the assessee may require the Commis-
sioner to refer any question of law arising out of the appellate
order to the High Court. [Sec. 66, sub-section (2).] If the Com-
missioner refuses to make a reference, the assessee may move the
High Court direct to order the Commissioner to make a reference.
The Commissioner may also refer to the High Court of his own
motion any question of law arising out of any proceeding under
the Act except a proceeding under Chapter VI1II which relates
to offences and penalties. [Sec. 66, sub-section (1).]

The functions of the Civil Courts are strictly limited to
the disposal by the High Courts of these references on points of
law. An appeal lies to the Privy Council from the decision of the
High Court if the High Court certifies that the case is a fit
one for appeal.

The Income-tax Officers, Assistant Commissioners, and Com-
missioners of Income-tax are all Government officials.

Tax is recovered either by the Income-tax Officer himself
[Secs. 45 and 46 (1)1 or by the Collector of the District as an arrear
of land revenue [Sec. 46 (2)] or as an arrear of a Municipal tax
or other local rate. [Sec. 46 (3).] No proceedings may be start-
ed for the recovery of any arrears after one year. [Sec. 46 (7).l

There are special provisions for the taxation of tramp ships.
(Sec. 44 A. to C.), the taxation of incapacitated persons or Cestui
que trusts and non-residents (Secs. 40 to 43) and for the transfer
of businesses. (Sec. 26.)

Any notice or requisition under the Act can be served by
registered post or as a summons under the Civil Procedure Code.
«(Sec. 63.) An a, .-lessee may appear in all income-tax proceedings

i v\
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either in person or by any duly authorised representative, not
necessarily a lawyer or accountant as in the United Kingdom.
(Sec. 61.) Every person deducting or paying tax in accordance
with the Act on income belonging to another person is indemni-
fied. (Sec. 65.))

All documents, accounts, etc., which officers of the Income-
tax Department receive in connection with assessments, appeals,
etc., are confidential and the disclosure of any of these, except for
the purposes of the Act, is an offence punishable with imprison-
ment for six months and also a fine. No such prosecution may be
made except at the instance of the Commissioner. (Sec. 54.)

The law exempts the following kinds of income from taxa-
tion [Sec. 4 (3)1—Income of charitable and religious trusts in-
cluding voluntary contributions received by such institutions, in-
come of local authorities, interest on securities held by certain
Provident Funds, capital sums received on account of insurance
policies, commuted pensions and accumulations in provident funds,
casual and non-recurring receipts not arising from the exercise
of a business, profession or vocation, agricultural income and spe-
cial allowances given to meet expenditure incurred in connection
with the performance of duties. Power is also given to the Gover-
nor-General in Council under Sec. 60 to exempt, or modify the tax
in favour of, any class of persons or any class of income.

The law also provides for the refund of a part oi the
income-tax paid on income which has been taxed both in India and
the United Kingdom. (Sec. 49.) Somewhat similar arrangements
have been concluded with Indian States and relief is given
on income taxed both in British India and the States. These
reliefs are regulated by notification under Sec. 60.

The law/ provides for the levy of the following penalties by
the Income-tax Officer— for not giving notice of discontinuance of
business (Sec. 25), for concealment of income (Sec. 28) and tor
delay in paying tax. [Sec. 46 (1).1 It also provides for the pro-
secution before a Magistrate of persons who fail to perform the
duties with which they are charged under the Act, e.ff.,, failure to
submit returns or accounts, failure to collect or pay the tax de-
ducted at source, refusal to allow7 books to be seen. Such prose-
cutions can be made only at the instance of the Assistant <ommis-
sioner who can also compound the offence. (Secs. 51 to 58.)

CONSTRUCTION -RULES OF.

INTRODUCTION. 25

As regards the rules of construction of Statutes, the reader
is referred to any standard text-book on tim n
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fwjl>fatutes. The general rules however are summarised below;
and a few authorities have been cited, more especially those relat-
ing to Revenue cases.

Words— Construction of.— The rules about construction of
words are as below : If a special definition of a word or words
is given in the Act, it should be adopted if not repugnant to the
contextl; failing this, the definition, if any, in the General Clauses
Act of the same legislature2 and failing this the meaning should
be ascertained by ordinary rules. If there are interpretation
clauses referring to other Acts (like ‘ Public servants ' in Sec. 2
(13) or ‘judicial proceeding ' in Sec. 37) it should not be assum-
ed that the thing defined has annexed to it every incident attached
to it in the othfer Act by the legislature.3

The first ordinary rule of interpretation of words is that
words importing a popular meaning when employed in a statute
ought to be construed in the popular sense, unless the legis-
lature has defined the words in another sense.4 “ What we ought
to do in this case, it not being free from difficulty, is to choose that
which, | should say, is the natural meaning of a word used in a
statute not specially relating at all to the technicalities of real pro-
perty law or to conveyancing in particular but relating to a matter
of business, for this is a Finance Act and therefore using language
which is to be read from a business point of view.” 5 But words of
known legal import are to he considered to have been used in their
technical sense or according to their strict acceptation unless there
appear to be a manifest intention of using them in the popular
sense." Regard should therefore be given to any peculiar sense
which words may have acquired in Indian law.8 And in any case
the words of a statute should be understood in the sense they bore
when the statute was passed.7 If, however, the context or the de-
clared intention of the Act or provisions contained in other parts

(1) Beg v. Govind and others, 16 Bom. 283.

(2) Woomcsh Chunder Bose v. Soorjee Kanto Boy Chowdhry, 5 Cal. 713.

(3) Ulna Churn Bay v. Ajadunnissa Bibee, 12 Cal. 430.

(4) Beg v. Imam All, etc., 10 All. 150; Yorkshire, etc,, Co. v. Clayton, 1 Tax
Canes 485.

(5) Per Kennedy, /. (in Commissioners, Inland Revenue v. Gribbic, (IflU)
3 K. B. 212) followed by Sankey, J. in Neville Beid if- Co. v. Commissioners, Inland
Revenue, 1 A. T. C. 237.

(6; Bliedoykrishna Chose v. Koylash Chunder Bose, 4 B. L. B. 82; Collector of
Tr'ebinopoly v. Lelatnanl. 14 B. X. B. J15; Special Commissioners v. Vemsol, 3 Tax
Cnees 53.

(7) Yorkshire, etc., Co. v. Clayton. 1 Tax Cases 483; Girwar Singh v. hialeur
No: '=in Singh. 14 Cal. 730.
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of the Act show that general words are not to be read in their
understood sense, they must receive a more limited meaning.’'
In Colquhoun v. Brooks2in which the assessee resided in the Unit-
ed Kingdom and profits accrued or arose to him from business
outside the United Kingdom it was contended on behalf of the
assessee that on the analogy of certain decisions under the Lega-
cy and Succession Duty Acts, which, without the limitations im-
posed by the decisions, would have applied even if neither the tes-
tator nor the legatee nor the property was within or had some rela-
tion to the United Kingdom, the Income-tax Act also should be
limited in its application; the House of Lords held that the Acts
were not analogous. In the Income-tax Act specific limits are laid
down as to who is taxable and in respect of what part of his in-
come, whereas the Legacy and Succession Duty Act imposed no
such definite limits. At the same time, “ I am far from denying
that if it can be shown that a particular interpretation of a tax-
ing statute would operate unreasonably in the case of a foreigner
sojourning in this country, it would afford a reason for adopting
some other interpretation if it were possible consistently with the
ordinary canons of construction.” (Per Lord Herschell)

As regards territorial limitations on the Income-tax Acts,
see 1lhitney v. Commissioners of Inland Revenue8 set out under
Sec. 22 (4), and London & South American Trust v. British
Tobacco Co.* set out under Sec. 1.

If the construction of words in a technical sense produces
inequality and in a popular sense equality, the latter may be
chosen.%

In an enumeration of different subjects general words fol-
lowing specific words may be construed with reference to the
antecedent, matters and the construction restricted by treating
them as applying to things of the same kind as previously men-
tioned8 unless of course there be something to show that a wider
sense was intended.7 This is known as the doctrine of eiusdem

(1) Shidlinyapo v. Karisbasatpu, 11 Bom. 599; Key v. Jianwhandrrt Xurayiin
and another, 22 Born 152; Colguhoun v. Brooks, 2 Tux Cases 490.

(2) 2 Tax Cases 490.

(3) 10 Tax Cases 88; 1926 A. C. 37.

(4) 42 T. L. R. 771

(5) Special Commissioners v. Pcmsel, 3 Tax Cases 53.

(6) Mr. John PovlSon, etc. v. Madhmudan Paul Chotndhru, 1 B. L. R, 101;
Trustees of Psalms and Hymns v. Whitwelt, 3 Tax Oases 7: Ystradyfndwi), etc,, Board
v. Bensted, 5 Tax Cases 230.

(7) Maxwell on Statutes, 6th edition, pp. 592.593.



- N

hc”N>S\
1 - . \YAN!
if W THE INCOME-TAX ACT fiT

.~Ngeneris. But, this doctrine cannot apply when each of the words
preceding the general word is generically distinct from the rest
and is exhaustive of its own genusl or only one specific word pre-
cedes the general word.23 Language is always used secundum
subjectam materiam and it must therefore be understood in the
sense which best harmonises with the subject-matter.8 When
considering what is of ambiguous import the whole context ought
to be regarded.4

A word which occurs more than once in the same Act
should be construed uniformly unless a definition in the Act or
the context shows that the word has been used in varying senses.%

Unless there is anything repugnant in the subject or con-
text, words importing the masculine gender include females; and
words in the singular the plural and vice versa. (Sec. 13 of the

General Clauses Act.)

The following words deserve special mention :
Include___

“ Shall include ” is a phrase of extension, and not of res-
trictive definition; it is not equivalent to “ shall mean” ®

“ “include ' is very generally used in Interpretation Clauses in
order to enlarge the meaning of words or phrases occurring in the body
of the statute; and when it is so used, these words or phrases must be con-
strued as comprehending not only such things as they signify according
to their natural import but also those things which the interpretation clause
declares that they shall include. Bat * include ' is susceptible of another
construction which may become imperative if the context of the Act is
Sufficient to show that it was not merely employed for the purpose of
adding to the natural significance of the words or expressions defined
It may be equivalent to * mean ami include,* and in that case it may afford
an exhaustive explanation of the meaning which, for the purposes of the
Act, must invariably be attached to these words or expressions.” 7 (Stroud’s
Judicial Dictionary, Vol. 11, pp. 945-46.)

(1) In re Puma Chunder Pal, 27 Cal. 1023.

(2) Bex v. Special Commissioner*. Ex parte Shaftesbury nomas, etc., 8 Tax
Canes 367.

(3) Chartered, #c., Bank v. Wilson, 1 Tax Cusps 192.

(4) Xcith v. Westminister School, 6 Tax Cases 486.

(6) Baijmth v. SUal Sinffh, 13 Aft. 224; Mahomed Akil v. Asmdimnism
Bibee, B. L. B. SUpp Vol. 774.

(6) R. V. Kershaw. 6 E. & B. 1007; 26 L. .7 M. C. 19; R. v. Hermann, 48
L ). M. C. 106; 4 Q B. P. 284; 27 W. B. 475; 40 L. T. 263.

(7) Per Lord Watson, Dilteortli v. Commissioner of Stamps, 1899 A. C. 105,
106; 68 li. J. P. C. 4.

See also R. v. Qarvd and others, 16 Bom. 283.

R. v. Asutosh Chakravarthi. 4 Cal. 483.

Viianhaji \ Barfe. Poo Appo.ji Poo, 16 Botn, 536.
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May.—

“ Though dicta of eminent Judges may be cited to the con-
trary, it seems a plain conclusion that “ may,” “ it shall he law-
ful,” “ it shall and may be lawful,” “ empowered,” “ shall here-
by have power,” “ shall think proper,” and such like phrases, give,

in their ordinary meaning, an enabling and discretionary power.
“ They are potential and never (in themselves) significant of any
obligation.”1 *“ They confer a faculty or power, and they do not
of themselves do more than confer a faculty or power ” ; and
therefore, where the point in question is not covered by authority,
“ it lies upon those who contend that an obligation exists to exer-
cise this power, to show in the circumstances of the case something
which according to the principles | have mentioned creates this
obligation.”2 On that case Cotton, L. J., observed : ‘ May ' never
can mean ‘' must,” so long as the English language retains its
meaning; but it gives a power, and then it may be a question in
what cases, where a Judge has a power given him by the word
‘'may,’ it becomes his duty to exercise that power.” 3

Julius v. Bishop of Oxford (Sup.), may be regarded as
the leading case on the principles therein referred to by Lord
Cairns for construing as obligatory phrases which in their ordi-
nary meaning are merely enabling. His Lordship in that case
gathers those principles into the following proposition:—

“ Where a power is deposited with a public officer for the
purpose of being used for the benefit of persons (f) who are speci-
fically pointed out, and (2) with regard to whom a definition is
supplied by the Legislature of the conditions upon which they are
entitled to call for its exercise, that power ought to be exercised,
and the Court will require it to be exercised.” 4

And the following supplemental proposition may be gather
ed from the judgment of Lord Blackburn in the same case:—

Enabling words are construed as compulsory whenever the
object of the power is to effectuate a legal right; and if the object
of the power is to enable the donee to effectuate a legal light, then
it is the duty of the donee of the power to exercise the power

when those who have the right call upon him to do so.

(1> Per Lord Sciborne. Julius v. Oxford, (1880) 5 Ayp. Oas. " 14.

(2) Per Lord Cairnu, (ibid.)
(8) Pc Baker, Nichols v. Baker, 59 L. J. 01). 061; 4* Oh. ). 202.

(4) 6 App. Oa 214.
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“May”, and such enabling words as those above referred
to, therefore group themselves into two classes according as they
impose or give—

I. An Obligatory Duty;
O. A Discretionary or Enabling Power.
(Strouds Jud. Dictionary— Vol. Il, pp. 1173, 1174.)

See Alcoch Ashdown & Co- v. Chief Revenue Authority/
where the Judicial Committee of the Privy Council applied the
above principles in construing “may” in Sec. 51 of the Indian
Income-tax Act of 1918.

Discretion.—

“ Where something is left to be done according to the dis-
cretion of the authority on whom the power of doing it is con-
ferred, the discretion must be exercised honestly and in the spirit
of the statute, otherwise the act done would not fall within the
statute. ‘ According to his discretion,” means, it is said, accord-
ing to the rules of reason and justice, not private opinion2-accord-
ing to law and not humour; it is to be not arbitrary, vague, and
fanciful, but legal and regular8 to be exercised not capriciously,
but on judicial grounds and for substantial reasons.4 And it must
be exercised within the limits to which an honest man competent
to the discharge of his office ought to confine himself,5that is with-
in the limits and for the objects intended by the legislature.”
(Maxwell, 147, 148, 150 to 151 for cases in illustration). V. Ma”:
Opinion.

You cannot lay down a hard and fast rule as to the exer-
cise of Judicial Discretion, fob the moment you do that “ the

discretion of the Judge is fettered.”" (Strouds Jud Dictionary
p. 542.) n
Year.—

The word 1lyear ’is used in varying senses in the Act. But
it will be seen from the following that the Act uses it in the sense

(1) 1. T. C 221

(2) Soolce’s Case, 5 Sep. 100-A ;Keighley's Case, 10 Rep. 140-B; Sastwusk V.
City of London, Style, 42-43; Per Willes, J., Lee v. Bade By., L. B 6 C P 576- 40
L. J. C. P. 288

(8) Per Lord Mansfield, R v. Wilkes, 4 Bur. 2839

(4) Per Jessel M. B., Be Taylor, 4 Oh. 1). 180; 46 L. J. Cii. 400; and per
Lori Blackburn, Volicrty v. Allman, 3 App. Ca 728.

(5) Per Lord Kenyon, Wilson v. Bastall 4 T. fi. 737.

<01 Per Brett. M. R.. In re Friedeberg, 54 L. J. P. D. & A. 75; 10 P. 1). ng.
Vf, per Bowen, L. J., Jones v. Carling, 53 L. .1 Q. B. 373; 13 Q. B. D. 262.
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'“of tlie financial year [or the accounting period (the ‘' previous
year ') relating to the financial year] except where it is clear
from the context that the year contemplated is something else:—

“ Previous year ” is defined in the Act— See Sec. 2 (11).

“ The year ” clearly means “ financial year ” in Sec. 2
(11) (a) (line 2); so does “ any year” (Sec. 3), ‘that year’
(ibid and 4 (2)), “ the year ” (twice) and “ that year ” in

Sec. 4 (2). The year ” (line 7) and “ a year ” in Sec. 2 (11)

m

(a) evidently mean any recognised period, such as the calendar

year, the Samvat year, and so on,. “ Three years ” iu Sec. 4 (2)
must mean three periods of 365 days, while in Sec. 22 (4) proviso
it seems to mean “ three accounting periods ”. “ Prom year to

year ” in S. 9 (2) presents no difficulty. The following refer to
the financial year:—

“ That year” (three times), ‘the following year’, ‘succeed-
ing years’ and ‘in any year’ (Sec. 10 (2) (vi) Proviso), ‘the
following year’ (Sec. is (5)), ‘each year’ (Sec.. 21 and Sec. 22
(1)), ‘any year’, and ‘that year’ (Sec. 25 (1)). In Sec. 34 ‘any
year’ refers to the financial year, and so does ‘that year’, while

‘one year’ means ‘a period of 365 days.” In Sec. 35 (1) ‘one
year’ has the latter meaning. The financial year is also referred
to in the following cases:— ‘in any year’, and ‘the following year’

(Sec. 44-A) and ‘in any year’ (Sec. 44-0). ‘The year’ in Sec.
48 (1) must mean the period that the shareholder has adopted as
his accounting period. This is clear from the general tenor of
the section, and because ‘ total income ' is the income of the ‘ pre-
vious year’ in the technical sense. “ Any year,” *“that year”
and ‘the year’ in Sec. 24 must also have the same meaning. ‘‘The
year ” in Sec. 46 (7) clearly means *the financial year ’, while ‘one
year’ means “ one period of 365 days.” ‘That year’ in Sec.
48 (2) refers back to ‘previous year’. The same is true in Sec.
48 (3). In Sec- 49 ‘any year’ refers to the financial year, so does
‘that year’. In Sec, 50, ‘one year’ means as usual ‘a period of
365 days’ while ‘the year’ means ‘the financial year’. (But a
more equitable construction is necessary in order to avoid ano-
malous results in certain cases—see notes under Sec. 50). In
Sec. 55 ‘any year’ and ‘that year’ (twice) refer to a financial
year. So do ‘any year’ and ‘same year’ (Sec. 56), while ‘that
year’ in the Proviso to Sec. 56 refers back to the previous year.
It will thus be seen that ‘year’, etc., practically always refer to
the ‘financial year’ except in a few cases where it is reasonably
clear from the context that they do not.
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Title and Preamble.—

In England it appears to have been a matter of dispute
at one time whether the title of an Act should be taken into ac-
count in interpreting a statute. The title and preamble however
were considered in the Pemsel case about charities.1 In India it
appears to be the accepted practice to refer to the title in con-
struing the meaning of doubtful portions of the Act.2 Although
the preamble is not a part of the enactment but only a recital,3
it furnishes the key to the construction of the Statute.4 But it
can be quoted only when the substantive part of the enactment
is ambiguous; if not,5the substantive portion prevails and the pre-
amble cannot override it.5 The preamble may also be resorted
to in restraint of the generality of the enacting clause when it
would be inconvenient if not restrained.0

Title of Chapter.—

If the words of an enacting section admit of any reason-
able doubt, the title or bearing of the chapter may be looked to
in interpreting the section,7 but these words cannot be taken to
restrict the plain terms of the enacting section if they do not
admit of reasonable doubt.®

Punctuation and Marginal Notes.—

In England, punctuation and marginal notes cannot be
referred to for the purpose of construing a statute.0 In India
the position is not so clear. While there seems to be unanimity
that, where the meaning of the enactment is clear, the punctua-
tion and marginal notes cannot be referred to, there have been
cases in which, as the text of the section was ambiguous, punctua-
tion marks have been referred to in order to remove the

(1) Special Commissioners v. Pemsel, 3 'lax Cases 33. See also Fielding r.
Morley Corporation, (1899) 1 Cli. 3 and Attorney-General v. Margate Pier Co., (1900)
1 Ch. 749.

(2) Mahomed Akil v. Assadunnissa Bibee, Supp. Vol. B.L.B. 774.

(3) Brindaban Chunder Sircar Chowdhry v. Brindaban Chandra Dey Chowdhry,
13 B.L.B. 408; Collector of Trichinopoly v. Lnhkamani, L.R. 1 I.A. 268.

(4) Nga Hoong v. The Queen, 7 Moore's I.A. 72

(5) Ganesh Krishnaji v. Krishnaji, 14 Bom. 387; Nga Hoong v The Queen,
7 Moore's I.LA. 72; Chinna Aiyan v. Mahomed Fakiruddin Saib, 2 Mad. 322.

(6) Karnnakar Maliati v. Niladhro Chowdhry, 5 B.L.B. 632.

(7) Sah Matchw. Lall v. Sah Koondun La'll, 15 B.L.R. 228; Bog. v. Krishna
Parashram, 6 Bom. 69 (Cr.).

(8) X. v. Ayyakkannu, 21 Mad. 293; Eishori 8ingh v. Sabdal Singh and
another. 12 All. 663.

(9) London Library r. Carter, 2 Tax Cases 597.
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ambiguity.l It lias been held that marginal notes cannot be re-
ferred to,2 but even these have sometimes been referred to.3

Schedules and Forms.—
Schedules and forms are part of the Act but if the schedule

conflicts with the main enacting' part, the latter prevails.4 This
problem does not arise in the Income-tax Act as the only schedule
is one of repealed enactments and there are no forms appended

to the Act.
But there are forms and schedules in the Rules to which

presumably the same principles will apply. Reference was made
to the form of return of income prescribed under the Act in order
to construe one of the sections of the Act.6 The question whether
the form of notice of demand under Sec. 29 of the Act by intend-
ment prescribed a period of limitation of one year for the issue
thereof has been considered,0 and it has been held that the forms
issued under the Act could be altered by the Revenue authorities
in case of necessity and that such necessary alterations would be
valid.

Proceedings of the Legislature.—

The proceedings of the legislature which precede the pass-
ing of an Act, including the statement of objects and reasons,
cannot be referred to as legitimate aids to the construction of a
particular section or sections of the Act.7 But they may be re-
ferred to for the purpose of ascertaining the object of an Act.8 In
certain circumstances it may be admissible to look at a later Act
for assistance in the construction of an earlier Act,8 but general
and ambiguous words of a later statute should not be relied upon
to abrogate the clear intention of an earlier Act.10

(1) Commissioner of Income-tax v. Nir-mal Kumar Singh Mowtakskya, 8 I.T.C.

20; Board of Revenue v. S. 1. M. A. R- Ramanalhan Chettiar, 1 |.T.C. 244.
(2) Punardeo v. Ramsarup, 25 Cal. 838j Batraj Kunwar v. Jagathpal Singh,

20 All. 393.
(3) Bushell v. Hammond, (ID04) 73 L.3.K.B. 1005; Administrator-Gtneral of

Bengal v. Prem Lai Mulliek, 21 Cal. 732; Kameshor Prasad v. Bhikhan Bgrain Singh,

20 Cal. 6009.
(4) Attorney-General v. Lamplugh, (1878) L.B. 3 Bx. I). 214.
(5) Commissioner of Income-tax v. Arunachalam Clictti, 44 Mad, 05; I1. 1. C, 70.

Aee Krishnau, J-'e judgment.
(6) Rajendra Narayan v. Commissioner of Income-tax, 2 I. r. L.

(7) Administrator-General of Bengal v. Prim hall Mulliek, 22 Cal. 788.

(8) Shark Moosa v. Shaik Essa. 8 Bom. 241.
(9) Investors Mortgage Security Co. v. Sintan, (1924) 8e. B. B., Cape Brandy

Syndicate v. Inland Revenue, (1921) 2 K. B. 403 and Smith v. Greenwood. 8 Tax Cases

193.
(10) Attorney-General v. Exeter Corporation, 5 Tax Cases 629.

1—5 \
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Literal Construction.—

A statute should be construed literally, i.e., Courts of law
can discover the intention of the legislature only from the terms
used and are not at liberty to speculate upon the existence of an
intention, inconsistent with the plain and obvious meaning of such
terms and derived merely by inference from the general nature
of the objects dealt with by the statute.l If the words of a sta-
tute are clear it is not the function of a Court to criticise the words
and struggle to find some other way of construing them, because
the words of the Legislature are the text of the law which must
be obeyed and not criticised.2 It is not for the Courts to decline
to give effect t(Ka clearly expressed statute because it may lead
to apparent hardship.3 “ It is far better that we should abide
by the words of a statute than seek to reform it according to the
supposed intention.’’4

The Legislature must be assumed to have intended what
it has said. A Court of Law cannot assume that it has made a
mistake.5 But literal construction may be departed from in fa-
vour of a liberal or beneficial construction if the literal construc-
tion would create a hardship which it cannot be supposed that
the Legislature contemplated having regard to the language and
tenor of the rest of the Act.0 When the main object and inten-
tion of a statute are clear it must not be reduced to a nuliity by the
draftsman’s unskilfulness or ignorance of law except in case of
necessity or absolute intractability of the words.7 But if the
language is ambiguous, the construction should be made not only
with reference to the literal and grammatical sense of the words,8
but with reference to the other passages in the Act,0 the object of
the legislation,0 its history,10 and policy,11 and scheme,2 and also

(1) Skerry v. Lord Muskcry guotca ai Mahomed AMU v. Assadunnissa Bibee,
Supp. Voi. B. L. It. 774
(2) Attorney-General v. Exeter Corporation, 5 Tax Cases 629.
(3) Young & Co. v. Mayor of Leamington, 8 A. C. 517; Saji Abdul Eahiman
v Khoja Khaki Aruth, 11 Bom. 6; Balkaran Eai v. Gobind Nath Tiwari, 12 Alt. 129.
(4) Coe. v. Lawrence, 1 E. & B. 516; Eangaswami Naickan v. Varadapya Naie-
kan, 27 Mad. 462.
(5) Special Commissioners v. Pemsel, 3 Tax Cases 53.
(6) Mahomed Ewaz v. Brij Lai and another, 1 All. 465 (P. C.).
(7) Salmon v. Buncombe, 11 A. C. 627 (P. C.).
(8) Tulsidas Dhun.ii v. Virbussaya. 4 Bom. 624.
(9) B. v. Gangaram, 16 All. 136.
(10) Administrator-General of Bengal v. Prem Lai Mullidk, 22 Cal. 788.
(11; Srr.enath Bhaltachnrjec v. Bamaomul Gangnpadya. 10 Moore's 1. A. 220,

(10) Gould v. Curtis, 6 Tax Cases 893.
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the consequencesl of the construction. Even if the words are
plain one is entitled and hound to have regard not to the mere
language only but to the subject matter with which the Legisla-
ture is dealing and to the history of that subject matter at any
rate in so far as it is embodied in statutes.2 Generally speaking,
ambiguous words must be construed with reference to the Act in
which they occur and the purpose for which the words are used.3

Construction as a whole.—

It is a cardinal principle of construction that one should
look at the whole of an Act and not merely a particular section or
part of a section,4and this is necessary even when the words are

quite plain.

“ It is beyond doubt too that we are entitled and indeed
bound, when construing the terms of any provisions found in a
statute, to consider any other parts of the Act which throw light
upon the intention of the Legislature, and which may serve to
show that the particular provision ought not to be construed as it
would be if considered alone and apart from the rest of the Act.” 6

At the same time it is not usual to construe a clause in an
Act as if controlled by a previous clause.® It is the later clause

if anything that should control the earlier clause.

A statute ought to be so construed that, if it can be pre-
vented, no clause, sentence, or word shall be superfluous,’ void
or insignificant.8 But surplusage and tautology are not un-
known.1 At the same time words are sometimes inserted in an Act
ex abundante cautela and the Act must be interpreted accord-
ingly.8 A provision put in possibly ex major cautela in one
section does not affect the interpretation to be put on a subse-
quent section if the language of the latter in itself is clear.

(1) Datto Dudhcshvar v. Vithu, 20 Bom. 408.

(2) Attorney-General v Exeter Corporation, 5 Tax Cases 029.

(3) Trustees of Mary Clark Home v. Anderson, 5 Tax Cases 48.

(4) In re Eatansi Kalyanji, 2 Bom. 148.

(5) Per Lord HerscheU in Colquhom v. Brooks, 2 Tax Cases 490. See also
Queen V. Special Commissioners (ex parte Cape Copper Mining Co.), 8 Tax Cases 832,
on Appeal 2 Tax Cases 347 and Special Commissioners v. Pimsel, 3 lax Cases 53.

(6) Lord Advocate v. Thigh, Gikk, 5 Tax Cases 194.

(7) Yorkshire, &c., Co. v. Clayton, 1 Tax Cases 482.

(8) M v. Bishop of Oxford, 4 Q. B. D. 245,

(8) Special Commissioners for Income.lax v. Pemsd, 3 Tax Cases 53.

(10) hurtado v. City of London Brewery, 6 Tax Cases 832.
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In certain circumstances the principle of ‘contemporary
exposition ' may be invoked.l

Also every attempt should be made to avoid incoustistency
of meaning,Zbut if this is impossible the latter passage in the Act

must be held to override the earlier.3
Proviso___

A proviso or saving clause or exception prevails over the
substantive part which it follows.4 A proviso should be inter-
preted as though it were a substantive rule and not as an excep-
tion to the general proposition enunciated in a section.” |If a pro-
viso is unnecessarily inserted in order to except a case which does
not fall within the enactment and only in order to remove misappre-
hension, it cannot be inferred from this that cases otheiwise out-
side the enactment would fall within it as they have not been
specifically excepted.8

If a section specifically grants exemption to certain persons
or bodies of persons, it does not necessarily follow that every
other person is brought within ihe scope of the impost; other
persons not specifically referred to may also be exempt. This
is not a case to which the principle expressio unius est exclusio
alterius can be applied as a matter of course.’'

Uniformity of Construction.—

A universal law, like Income-tax, cannot receive different
interpretations with reference to different localities. In Special
(Jo'tii'tit'issioitcTS v. Petusellit v as held that if statutes apply to
more than one country (e.g., England and Scotland) “ you must
reason by analogy, you must take the meaning of legal expressions
from the law of the country to which they properly belong, and
in any case arising in the sister country, you must apply the sta-
tute in an analogous and corresponding sense, so as to make its
operation and effect the same in both the countries.”

Consolidating Statutes.—
A codifying, ie., consolidating measure, like the Income-tax

Act, should be construed as far as possible with reference to its

(1> Emperor v. Probhat Chandra Barua, 1 I. T. C. 284; 51 Cal. 004 and Malia-
rajadhiraj of Darblianga v. Commissions of Income-lux, 1 I. T. C. 303; 3 Patna 470.

(2) stiffden v. Leeds Corporation, 6 Tax Cases 211; Calgvhoun, v. Beidon, 2
Tax Cases 621; Sutton's Hospital v. Elliott, 8 Tax Cases 155; Grant v. Langston,
4 Tax Cases 217.

(3) Ajudhia Prasad v. Rahnukand, 8 All. 354

(4) Attorney-General v. Chelsea Waterworks, Ritegibbon, p. 195.

(5) Mullins v. Treasurer of Surrey, (1880) 5 Q. B. D. 173

(0) West Darby Union v. Metropolitan Life Assurance Co., (1897) A. C. 6+7.

(7) Speolol Commissioners of Income-tax v. Pemurl, 3 lax Cases 58.
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natural meaning, as it stands, without reference to the previous
state of the lawl; otherwise the very object of the codification,
viz., the avoidance of reference to previous enactments would be
defeated.1l But a reference to the previous law would be justi-

INTRODUCTION. 37

fied if the new measure is ambiguous.l If the same words are
used in the consolidating Acts as in the original Acts and if the
words in the original Acts have been judicially interpreted that
interpretation should be followed in construing the consolidating
let also.'l “ Since that decision the rule has been re-enacted in
the same terms, and | should hesitate long before over-
ruling a decision which has stood lor 3S yeaisland upon which
subsequent legislation may have been basec.

As regards alterations in law 0Ol language, the Legislature
must iiot be taken to intend any change beyond what it explicitly
declares in express terms or by unmistakable implication.4 *“ If
the language used in the amending Act is reasonably capable of
being construed so as to leave the procedure substantially as it
was, we ought, in my opinion, so to construe it.”0 But the pre-
sumption that a change of language necessarily indicates a change
of intention ought not to have too great weight attached to it.8
There are such things as attempts at a more graceful style and the
elimination of superfluous words. It should however be assumed
that in re-enacting a particular clause or section the Legislature
was aware of the construction put by Courts on it,7and the amend-
ments must be construed with reference to the state of the law
that it was proposed to amend.8

Remedial sections— Construction of.—

A remedial enactment or section should be construed libe-
rallyl and a penal one strictly.10 In construing an exemption
clause no word which would extend the exemption may be left
out nor is generalisation permissible for the purpose of holding

(J) Moyer* Pyat Shellac Co. v. Secretary of Statu, 1 1. T. C. 363; Administrator-
General \. Premia"” MuHick, 22 Cal. 788 (P. C.); Bank of England v. Vaglianq Bros.,
(1801) A. C. 107; Nornuiranath Sircar v. Kamol Basini Dasi, 28 Ca). 563 (P. 0.).

(2) Stewart v. Conservators of Thames, 5 lax Cases 2!)/.

(3) Per Cave, L. C. iu Ricketts v. Colquhonn, 10 Tax Cases 118.

(4) Chief Commissioner of Income-tax v. Zemindar of Singampotti, 1 1. T. C.
181; 45 Mad. 518.

(5) R. v. Bloomsbury Commissioners, (1905) 8 K. B. 768; 7 Tax Cases 59.

(lit Emperor v. Probhat Chandra Barm, 1 1. T. C. 284; 51 Cal. 504.

(7) Stewart v. Conservators of Thames, 5 Tax Cases 297.

(S) AltorneipOeneral v. London County Council, 4 Tax Cases 265.

(9, Farmer v. Colton’s'Trustees, 0 Tax Cases 604.

(10) Ptrwmol v, Municipal Commissioners of Madras, 28 Mad. 164.

fiT
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one word to be synonymous with another, if in fair construction
it is capable of receiving an independent signification.l An act
by which the jurisdiction of the ordinary courts is taken away
should be construed strictly.2 Limitation should also bo construed
strictly, i.e., in favour of the right to proceed.3 Though appeals
are the creation of statutory enactment and must be affirmatively
given and not presumed,4 a party should not be deprived of the
right of appeal except by express words or necessary implica-
tion® and if the words of a section giving a right of appeal are
ambiguous they ought to receive a liberal construction, i.e., so
far as possible so as to give an appeal.6

Rules.—

The rules made in pursuance of a delegated authority
must be consistent with the statute under which the rules are made.
The authority is given to the end that the provisions of a statute
may be the better carried into effect, and not with the view
of neutralising or contradicting these provisions.7 Delegated
power may not be further delegated without express provision
to that effect.8

If there is a conflict between two rules or between a rule
and a section of the Act, the position must be dealt with exactly
as in the case of a conflict between two sections; and if no recon-
ciliation is possible the rule would ordinarily be treated as the
subordinate provision and made to give way to the section.

In rules, forms and notifications issued under the Act, words
shall have the same meaning as in the Act unless there is some-
thing repugnant in the subject or context (Sec. 20, General Clauses
Act.)

Under Sec. 21 of the General Clauses Act the power to
make rules includes the power to add to, amend, vary or rescind
orders, rules and notifications.

Practice.—
Special importance is attached to practice—i.e., the inter-
pretation placed by the Revenue authorities—in respect of fiscal

(1) Mwit v. Stewart, 2 Tax Cases 607.

(3) Froaimno Coomar Paul Chowdhry v. Koylash Chunder Paul Chowdhry,
B. L. R. Supp. Vol. 759.

(3) Manets,ji v. Rustomji, 14 Bom. 2609.

(i) Peg. v. Vajiram, 16 Bom. 429.

(5) Ranee Shurno Magee v. Lachmceput Dooyur, B. L. R. Supp. Vol. 094.

(6) Zain-ul-Abdin Khan v. Ahmad Rasa Khan, 2 All. 67.

(7) Jtajarn Chctti v. Seshayya, 18 Mad. 236.

(8) Reg. v. Marian Clietti, 17 Mad. 118.
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law1 but this is done usually when the practice is in favour of the
subject. But there is no obligation to pay a tax not clearly
and expressly imposed by the law-even though the tax may have
been paid by mistake for a long time.2 Nor is the practice of the
Revenue authorities binding on the Courts one way or the other.3
Nor could a Court give effect to a practice not warranted by the
provisions of the Statute.4r No weight will lie given unless the
practice is of long standing.”

Miscellaneous.—

Affirmative words without a negative, expressed or |mplled
do not take away an existing right,6and an enactment conferring a
narrow and limited right does not take away a larger right it it
exists apart from the enactment.

The following general principles also should be followed:
General provisions do not derogate from special provisions, but
the latter derogate from the former. In the absence of express
legislative directions the Courts should be guided by justice, equi-
ty and good conscience. Every statute should be interpreted so
as not to conflict with the comity of nations and accepted piinciples
of international law.

Besides these there are various well-known maxims of in-
terpretation, e.g., expressio unis est exclusio alterius,stare decisis,
contemporanea expositio, etc., of varying degrees of importance in
practical application; and for an exposition of these prmcipies the
reader is referred to any treatise on the Interpretation oi Statutes.

TAXING ACT— CONSTRUCTION OF.

The accepted rules of construction of Taxing "Vets are set
out in the following leading cases:—

“ As | understand the principle of all fiscal legislation, itis tus .
If the person sought to be taxed comes within the letter of the law, he
must be raxed, however great the hardship may appear to the ju.hc d
mind to be. On the other hand, if the Crown seeking to recover the tax
cannot bring the subject within the letter of the law, the subject is tree,
however apparently within the spirit of the case he might otherwise ap-
pear to be. In other words, if there by admissible, m any statute, what

(1) Special Commissioners V. Pemsel, 3 Tax Oases 53; Commas,oner of Income-

lax, V. Bamanafhan Chetti, 43 Mad. 75; 1 X T. C. 37.
JO\ Pole Carew V. Cvaddook, 7 Tax t'asea 48b.
Killing Valley Tea Co. v. Secretary of State, 1 1. T. c. 54; 48 Cal. 161;
City of London Corporation, 1916 (2) A. C. 429.
) Glensloy Co. v. Lethem, 6 Tax Cases 403.
(5) Bhikanpur Sugar Concern Case, 1 1. T. C. 29.
(6) Collector of Tricliinopoly v. lekamani, 14 B. L. R. lla.
(7} Kinv Ram Das v. it.osoffer Hosain Shalia, 14 Cal. 809.
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called an equitable construction, certainly such a construction is not

admissible in a taxing statute, where you can simply adhere to the words
of the statute.”1

< | quite agree we ought not to put a strained construction upon
that section in order to make liable to taxation that which would not other-
wise be liable, but 1 think it is now settled that in construing these Revenue
Acts, as well as other Acts, we ought to give a fair and reasonable constuc-
tion, and not to lean in favour of one side or the other, on the ground that
it is a tax imposed upon the subject, and therefore, ought not to be forced
unless it comes clearly within the words. That is the rule which has been
laid down by the House of Lords in regard to the Succession Duty Acts,
and 1 think it is a correct rule.” 2

“ No tax can be imposed on the subject without words in an Act
of Parliament clearly showing an intention to lay a burden on him Rut
when that intention is sufficiently shown, it is, |1 think, vain to speculate
on what would be the fairest and most equitable mode of levying that
tax. The object of thaose framing a Taxing Act is to grant to Her Majesty
a revenue; no doubt they would prefer, if it were possible, to raise that
revenue equally from all, and, as that cannot be done, to raise it from
those on whom the tax falls with as little trouble and annoyance and as
equally as can be contrived; and when any enactments for the purpose
can bear two interpretations, it is reasonable to put that construction on
them which will produce these effects. But the object is to grant a revenue
at all events even though a possible nearer approximation to equality
mav be sacrificed in order more easily and certainly to raise that revenue,
end | think the only safe rule is to look at the words of the enactments
and see what is the intention expressed by those words.” 3

“ This is an Income-tax Act, and what is intended to be taxed is
income. And when 1 say ‘ what is intended to be taxed,” I mean what
is the intention of the Act as expressed in its provisions, because in a
Taxing Act it is impossible, | believe, to assume any intention, any govern-
ing purpose in the Act, to do more than take such tax as the statute im-
poses. In various cases the principle of construction of a Taxing Act has
been referred to in various forms but 1 believe they may be all reduced to
this, that inasmuch as you have no right to assume that there is any govern
ing object which a Taxing Act is intended to attain other than that which
it has expressed by making such and such objects the intended subject
for taxation, you must see whether a tax is expressly imposed. Cases,
therefore, under the Taxing Acts always resolve thenselves into a question
whether or not the words of the Act have reached the alleged subject of

taxation.” 4

(1) Per Lord Cairns, Partington v. Attorney-General, (1869) L. R. 4 E & =

App. H. L. 100, p. 122. "

(2) Per Cotton, L. .1, Gilbertson v. Fergtuson, (1881) 7 Q. B. 1). 862, p. .)/2 (1
Tax Cetjoa 501).

CS) Per Lord Blackburn, Clotness Iron Co. V. Black. (1881) 6 App. Case*

815, p. 830 fl Tax Cases 287).
(4) Par Lord Wonsloydalc in in rc Mioklcthicaii, 11 Ex. 453 td p. 156.
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“ It is a well-established rule that the subject is not to be taxed
without clear words for that purpose; and also, that every Act of Parlia-
ment must be read according to the natural construction of its words.

“ 1 am rather disposed to repudiate the notion of there being any
artificial distinction between the rules to be appUed to a taxing Act and
the rules to be applied to any other Act Wi h regard to all Acts and
all documents vou have to apply your best mind to it to look at the ques-

. e .ol M that you can throw on it and see what
turn all round, get NSessions used. It would not be satis-
seems to < O f » applies to anything else than taxation, you

factory to say that, if h”~Act ., an inferior exercise of the

might require a JeSs << m t arrive at its meaning than you should
process of reasoning to attempt”

apply in respect to a Tax Act.

t see no reason why special canons of construction should be

*0 anv Act of Parliament and | know of no authority for saying
T t Ttaxing Act is to be construed differently from any other Act. The
duty of the Court is, in my opinion, in all cases the same, whether the Act
to be construed relates to taxation or any other subject, viz., to give euect
to the intention of the Legislature, as the intention is to be gathered from
the language employed having regard to the context in connection with
which it is employed. The Court must no doubt ascertain the subject-matter
to which the particular tax is by the statute intended to be applied but
when once this is ascertained it is not open to the Court to narrow or
whittle down the operation of the Act by seeming considerations of hard
Ship or of business convenience or the like. Courts have to give effect to
what the Legislature has said.”3

No tax can be imposed except by words which are clear; and the
benefit of tile doubt is the right of the subject.4

““1 know of no law which prevents a man from avoiding a duty
which has not attached to the property. . . . A man is pferfectly eiy
titled, if he can, to avoid the payment of duty by disposing of his prope -
tv in any way not forbidden by the Act. The argument that Ins mo Ivt
is to escape duty appears to me wholly irrelevant, because a man is per-
fectly justified in avoiding and escaping the duty which will ause in i
future but. which has not yet attached to any property which he possesses.

“ The Crown however must make out its tight to the duty and if
there b- a means of evading the stamp duty, so much the better foi those

(1) Per Lord Ualsbury, L. C. in Tennant v. Smith. (1»4 A- luo * lai <8

1 PL PerlWills J. in Styles v. Middle Temple, 4 Tax fuses 123-
(3) Per Lord Kussel C. J. in Attorney-General v. Carlton Bank;, (18901 2

~ B (4) Per Pitzgibbon L. J. in In n Finance Act, 1894 and Sluddcrt. (1900) 2

1’ K> Pi)&Per Farwoll L. .T. in Attorney-General v. Richmond Gordon, (1908) 2
K. B. 729 \
1—6
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XO511-~Jfo/ can evade it. It is no fraud upon the Crown, it is a thing which
they are perfectly entitled to do.' n

Arguments based upon the ground of injustice have but little
weight in determining the true meaning of an Act of Parliament unless
indeed its provisions are so ambiguous that the hardship inflicted by one
construction can be based to show that such a purpose could not be properly
attributed to the Legislature.2

I think however that considerations of justice and injustice have
not much to do with modern direct taxation; they belong to a different
order of ideas. Taxation is concerned with expediency or inexpediency.
It regularly results in one person being burdened for another’s benefit
in the sense that the subject who pays the tax may be the last person to
berefit by the expenditure of it.3

Equity and Income-tax are strangers.4

| agree that this case was not contemplated but when one gets
cases under the taxing law which cannot be contemplated it does not do
to make assumptions as to what they would have said had they contem:
plated the case. | think you have simply to look and see what they have
said—per Rowlatt J. in commissioner of Inland Revenue V. Ryde Pier Co?

Statutory language cannot be construed by asking which construc-
tion will most benefit the Revenue—per Lord Sumner in National Provident
Institution v. Brown?

But even in a Taxing Statute it is legitimate to consider which
of two possible constructions is most in accordance with the spirit and
intention of the Act—per Lord Salvesen in scottish Shire Line .
Lethem.1'

Substance is to be looked at in llevenue matters, not machi-
nery and form. St. Louis Breweries v. Apthorpe?

See also the following cases : Oriental Bank Corporation
v. Wright,9 Com v. Rabbits,10 Lord Advocate v. Fleming,u Pryce
v. Monmouthshire, <€, Companies,2 Simms v. Registrar of Pro-
bates,13 Stockton Railway Co. v. RarretteP

(1) Per Lord Esher M. B. in Commissioners, Inland Revenue v. Angus, 23

Q. B. 579.
(2) Per Lord Buckmaster in Wankic Colliery v. Commissioners, Inland Revenue,
1A. T.C 125

(3) Per Lord Sumner, ibid.
(4) Per Lord Saude in Commissioners of Inland R>venue v. Granite City Steam-
ship. Co., 6 A. T. C. 678.
(5) 4 A T. C 513
(6) 8 Tax Cases 57.
(7) 6 Tax Cases 91.
18) 4 Tax Cases 111.
(9) (1880) 5 A. C. 842.
(10) (1878) 3 A. C. 473.
(11) (1897) A. C. 145.
(12) (1879) 4 A. 0. 197.
(13) (1900) A. C. 323.
(14) (1844) 11 01. & Pin. 590.
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See also the following cases in India -.Killing Valley Tea
mCo v. Secretary of State? Rowe & Co. v. Secretary of State;
Imperial Tobacco Co. v. Secretary of State? Sundardas v. Collec-
tor of Gujrat? Commissioner of Income-tax v. Ramamtlian

Chetti?

Where it is desired to impose a new burden by way of taxation,
it is essential that this intention should be stated, in plain terms. The
Courts cannot assent to the view that it a section m a taxing statute is
of doubtful and ambiguous meaning, it is possible out of the ambiguity
to extract a new and added obligation not formerly east upon the tax-

Payer'l n construing a fiscal statute the Court has no concern with dis-

nmntap Questior™™ of distributive justice—this upon the plainest ground,
tISt bv very strong presumption the Legislature has not intended that

questions of equality or fairness in taxation should be left to any decision
save its own.7

Manifest mistakes.—

Although, in construing fiscal enactments,. Judges should
ordinarily insist upon the subject taxed being clearly within the
words of the law and decline to extend its scope when there is
any ambiguity they cannot exclude from their consideration the
fact that the context discloses a manifest inaccuracy. In such
cases the sound rule of construction is to eliminate the inaccuracy
and to execute the true intention of the Legislature.

Double taxation— Presumption against.—

In the United Kingdom it is now a well-recognized princi-
ple that the various taxing Acts do not authorize the Crown to
take income tax twice over in respect of the same source for the
same period of time and that this can be done only under speci-
fic statutory authority. As Lord Sumner said in Bradbury v.
English Sewing Co./ “ Though the Acts nowhere say so, this
principle has long been assumed. Whether the contention may
ever be raised that the Crown is not bound by mere conventions
of fair play current from time to time hitherto, at any rate, the

(1, 1'1. T. C. 54; 48 Cal. 161
(2) 11. T. C 16
(3) 11. T. C. 169; 48 Cal. 721.
(4) 11. T. C. 189; 3 Lah. 349.
(0) 11.T.C. 37 43 Mad. 73.
(6t Per Lord Buckmnster in Smidth v. Greenwood, 8 Tax Oases 193 cited by
,e T Roacrs Pyatt Shellac Company v. Secretary of State 1 1. T. C. 303.
mSr J in mveror v. Probkat Chandra Barm, 1 I.T.C. 284; 51
Qiil. 504.. . i > AR
(8) Jenninys v. President, Municipal Commwon, 31 Mad. .53.
(9) 8 Tax Cages 481.
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.:i.?Miidit]g force of this principle has not been questioned.” See
also Manindra Chandra Nandi v. Secretary of State;1 Emperor
v. Probhat Chandra BaruaZ2in both of which it was observed that
the Indian Income-tax Acts specifically authorized the levy of
tax on incomes that may have already borne some other tax.

Precedents— Use of. _

Observations as to the use of decided cases:— In Quinn
v. Leatkam ,BHalsbury, L. C., said:—

“ There are two observations which | wish to make: one is that
every judgment must be read as applicable to the particular facts proved,
or assumed to be proved, since the generality of the expressions which
may be found there are not intended to be expositions of the whole law,

governed and qualified by the particular facts of the case in which
such expressions are to be found; the other is that a case is an authority
for what it actually decides. | entirely deny that it can be quoted for
a proposition that may seem to follow logically from it.”

At the same time precedents are not to be' lightly departed
from—

We have not however succeeded in laying down a rule which
would be consistent with the existing legislation and decisions on the
subject, and would at, the same time be capable of being satisfactorily
worked, and we are strongly impressed with the importance of not unset-
tling the law as established by past decisions when we cannot lay down a
rule that is not open to exceptions.”—Per Blackburn J. in 12 Q. B. D.
quoted with approval by Lord Macnaghteu in The General Acci-
dent, dbe., Corporation v. Mcgowan *

English decisions— Applicability of __

Though Income-tax has-been in force in India for quite a
long time it is only m recent years that the tax has been sufficiently
heavy or administered with sufficient strictness to result in dis-
putes and as a consequence in the accumulation of much case law
on the subject. In deciding most problems, therefore, one has
perforce to rely to'a great extent on English precedents. Though
in North Auantapur Gold Mines v. Chief Commissioner of Income-
taxf and in other eases High Courts have held that English
Income-tax law may be usefully followed, the precedents have to be
applied with great caution in view of the wide differences between
English and Indian law. It is only in respect of fundamental

<1) 34 Hal. 257.

(2) 1. T. C. 284; 5], Cal. 504.

13) (1901) Appeal Cases 495 (50(i).
(4) 5 Tax Vases 308.

(K) 11. T.C 133; 44 Mad. 718.
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concepts, e.g., tlie distinction between income and capital, the
test of what constitutes a business or a profession, the gene-
ral principle of taxing at source and indemnifying the person
actually collecting the tax, the criterion of what constitutes expen-
diture necessary for earning the income, ignoring the destination
of the income, etc., that the English law furnishes really useful
guidance. Even in respect of such general concepts there is in
some important features a fundamental difference between Eng-
lish and Indian law, e.g., in regard to the relevancy of the locality
where income accrues or arises as a basis of liability to tax. In
India, for instance, all income that accrues or arises in India or
is received in India is taxed irrespective ol the residence or
domicile of the persons, whereas in England not only all income
that accrues or arises in the country is taxed but also all income
belonging to residents wherever arising or accruing (subject, how-
ever, to certain exceptions). This difference, of course, is due to
the fact that England is a creditor country with much capital
invested abroad and the ignoring of foreign income of residents
would result in a considerable portion of the taxable capacity of
the residents being overlooked. However that may be, it will
be seen for example from the decision of the Madras High Court
in the Madras Export Company Case,1 and the decisions of the
Calcutta High Court in the Rogers Pyatt Shellac Case," and of
the Rangoon High Court in Steel Bros. Case? that there is consi-
derable difficulty in following English precedents. Then there is
the difference in the method of graduating the tax, England
giving a system of allowances, whereas India has different rates
of taxes; and again married women are taxed jointly with their
husbands in the United Kingdom.

The machinery of assessment and collection is also quite
different in England and India. In the United Kingdom the law
attempts to utilise non-official agencies to a considerable extent in
assessments, but this is almost a formality as will be seen from the
following extract from the Report of the Royal Commission on
Income-tax in 1920:—

“ This smooth working of the machine has been rendered possible
only by considerable deviations from the scheme. . . . originally con-
ceived . ... little by little (the) plan has been departed from . ... and
every change has been in the direction of making over to the inspector
of Taxes the exercise of powers that theoretically belong to the Local

(X) 11.T. a 104
(2) 11 T. C. 383

(8) X L. B. 3 Rang. 614. \
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Commissioners and tlieir officials. Many of the recommendations that we
have to make . ... are directed towards recognising and giving legal
sanction to these . . . developments. . . .”

The Commission recommended that appeals against assess-
ments should be heard only by Special Commissioners appoint-
ed by the Treasury but consisting only of practising Barristers,
Solicitors or Accountants of not less than ten years’ standing and
experienced officials (not exceeding one-half of the Special Com-
missioners) of the Inland Revenue Department. This recom-
mendation however has not yet been given effect to.

It will be seen from the above that there is considerable
danger in following English decisions in the matter of procedure
also. Notwithstanding all this difference, however, it will be seen
from the body of the book that the bulk of the cases cited are
English cases. As already stated a sufficient volume of case-
law has not yet grown up in India though it is growing rapidly
and we have to go to English cases for whatever guidance we re-
quire. The detailed differences between the English and the
Indian law are explained as far as possible in the notes under

each section.

English Income-tax Laws— Obscure.
But there is one important difference between the United

Kingdom and the Indian law which cannot be passed over. The

United Kingdom laws have always been obscure. *“ In these
Acts,” says Lord Wrenbury, in Kensington Commissioners v.
Aramayo,l sjjeaking of the Acts of 1842 and 1880, “ it is not

possible to rest any conclusion upon a particular word. The
same word is in one section used in one sense, and in another, in

a different sense. . . From a change of language, | should in
the absence of other considerations infer a change of meaning.
But I cannot do so in this case. . . . The change of language is

attributed only to the very indifferent drafting which is found
throughout this most complicated and ill-digested Act;” and the
Earl Loreburn adds in the same case, “ | regret to say that in this
respect the language of the different Acts is not coherent. You
may strain the language to mean either one thing or the other.
You must strain it to arrive at any conclusion.” Such extracts
from judgments could be indefinitely multiplied. The 1918 In-
come-tax Act in England is supposed to have consolidated the
previous law, but this is what Lord Sumner said of it : “ It is a
most wholesome rule that in taxing the subject the Crown must

(1) (1916) 1 A. C. 227; 0 Tax Cases 613.

_]
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— Show that clear powers to tax were given by the legislature. Ap-
plied to income-tax, however, this is an ironical proposition.
Most of the operative clauses are unintelligible to those who have
to pay the taxes, and in any case derive such clarity as they pos-
sess from the Judges who have interpreted them.” 1

Per Lord Buckmaster—. ... | do not pretend that the
opinion | hold rests on any firm logical foundations. Logic is
out of place in these questions, and the embarrassment that |
feel is increased with the knowledge that my view's are not shared
by other Members of the House, but this tact is not surprising.
It is not easy to penetrate the tangled confusion of these Acts of
Parliament, and though we have entered the labyrinth together
we have unfortunately found exits by different paths.—In G. W.
Railway v. Bater.2

The Income-tax Law in the United Kingdom is at the pre-
sent moment distributed between nearly a dozen enactments, the
most important of these being the Act of 1918.

In India we are far more fortunate. We have a brief Act
which is fairly clear and precise. No Act, of course, can be per-
fect, but many of the lacunae and defects have been tilled up in
the last few years since the Act was passed, and it is without
doubt a remarkably good Act compared with those in other coun-
tries.

U. S A—INCOME-TAX LAW IN.

While, in the United Kingdom, income-tax is of very long
standing, in the United States of America the Federal Income-tax
is of quite recent development. The States have been levying the
tax for quite a long time and there is, as is only to be expected, no
uniformity. Federal Income-taxes were levied during the Civil
War as a temporary measure. A tax was again imposed in 1894
but the Supreme Court held a year later in Pollock v. Parmer’s
Loan and Trust Company,3that such a tax was unconstitutional as
it was a direct tax and could be imposed only on the basis of apporr
tionment according to population in each State. The necessary
amendment was made to the constitution after 18 years and it is
only since 1913 that the Federal Income-tax has been in force.

But a Corporation Profits Tax— called Corporation Special
Excise Tax— came into force in 1909. This was really an indirect

(1) Brown r. National Provident Institution, (1921) 2 A. C. at p. 257; 8 Tux
Cases 57.

(2) 8 Tax Cases 244.

(3) 157 W. s. 429, 158 W. S. 601. \
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infcome-tax levied so as to circumvent the constitutional difficul-
ty. The Supreme Court declared it to be constitutional in Flint
v. Stone Tracy Co.1

Under the 1913 law— which was the first general income-
tax law—the English law was closely followed. Collection at
source was resorted to as much as possible; and deductions were
allowed only of losses in ‘ trade But it was more liberal in one
respect, viz., it permitted a deduction for depletion of mines and
similar capital assets. In 1916 the war brought in higher rates
of tax and also a Surtax. But the “ set-off ” provision was made
wider as well as that for the depletion of wasting assets. The
year 1917 saw a still further rise in rates but the system of collec-
tion at source was virtually abandoned and a plan of ‘ informa-
tion at source ' substituted. Deductions were allowed (up to 15
per cent, of net taxable income) on account of gifts to charitable,
religious or educational purposes. Then came the Excess Pro-
fits Duty in 1917, and the Act was recast in 1918— most of the
provisions being made more liberal. The tax is levied on “ gains,
profits and income derived from any source whatever ” subject
to certain specific deductions, etc., but the law expressly pro-
vides for the taxalion of appreciation in capital values actually
realised. But capital itself—or property— may not be taxed
according to the constitution unless apportioned according to popu-
lation. The question, therefore, as to what is the dividing line
between Capital and Income is one of special interest in the
United States of America.

Most English colonies and many foreign States have in-
come-tax of one kind or another and it hardly seems necessary
to set out the details of those systems here. It should also be
noted that the law in the United States of America is rapidly
changing from year to year.

PREVIOUS STATUTES—EFFECT OF—EXEMPTIONS.

The question how far the Indian Income-tax Act overrides
exemptions from taxation conferred by previous statutes has been
the subject of considerable difference of opinion. The principal
class of cases that we have to consider is that of permanently
settled estates. The revenue payable by these estates was set-
tled permanently about 1800 in accordance with the policy that
then prevailed. These estates are mostly in Bengal, Behar and
parts of Assam, and the Northern drears of Madras; and there are

(1) S20 W. 8. 107.
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also some °‘islands ' of permanently settled tracts—some of
them fairly extensive—in the rvotwari parts of Madras. Later
on the policy of the East India Company changed and perma-

nent settlements were not extended elsewhere. The question
has often been raised how far the permanent settlement pre-
cluded the levy of further taxation. In some of the Income-

tax Acts that preceded the Act of 1886, permanently settled
estates were taxed. All agricultural income was taxed and
no distinction was made between permanently and temporari-
ly settled estates. From 1877 however agricultural income
was not taxed and botli classes of estates escaped taxation. But
additional cesses and imposts for various purposes, road cess,
education cess, embankment and drainage cess, cost of settlements
between landlords and tenants, etc., have been levied on the per-
manently settled estates; and though all these levies have evoked
protests, the legislature has never admitted that the permanent
settlement gave absolute immunity from future taxation. In
Manindra Chandra Nandi v. Secretary of State for Indialit was
contended before the High Court of Calcutta that income from
royalties on coal in permanently settled lands should be exempt-
ed both from local cesses and from income-tax. Curiously how-
ever the objection then taken to the levy of the latter was not that
it contravened the permanent settlement but that royalties were
of the nature of capital receipts and that in any case the same
income should not be taxed twice over, once to local cesses and
once to income-tax. The levy of income-tax on the noil-agricul-
tural income of permanently settled estates was not objected to as
a breach of the terms of the permanent settlement.

In recent years, however, the question has come to the
forefront.

In Chief Commissioner of Income-tax v. Zemindar of Sin-
gampatti,2a Full Bench of the Madras High Court (Ayliug, Coutts-
Trotter and Ramesam, JJ.) decided that the non-agricultural
income of permanently settled estates was not taxable. In Em-
peror v. Probhat Chandra Baroaf a Divisional Bench of the
Calcutta High Court (Rankin and Page, JJ.) decided that it was.
There was a difference of opinion between the two judges and
the view of the senior judge (Rankin, J.) prevailed. In Maha
rajadhiraj of Darbhanga v. Commissioner of Income-tax4 the
Patna High Court (Dawson Miller, C. J. and Mulliok, J.) held that

(1) (1907) 34 Cal. 257.

(2) 1 1. T. 0. 181

3) 11. T. C 284

(4) 11. T.0. 803 \
1—7
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the income was not taxable. Here again the judges differed and the
view of the Chief Justice prevailed. In Indu Bhushan Sarkar v.
Commissioner of Jncome-taxJ a Divisional Bench of the Calcutta
High Court (Cuming and Page, JJ.) differed from the ruling in the
Barua case and held that the income was not taxable. In Em-
peror v. Probhat Chandra Barua,2 a Full Bench of five judges of
the Calcutta High Court considered the question and (by a majo-
rity of 3 judges, Chose, Buckland and Panton, JJ., to 2, Muklierjee
and Suhrawardy, JJ.) decided that the income was taxable. An
appeal against this judgment is now pending before the Privy
Council.

It is common ground in all the judgments that the Legis-
lature could take away the exemption once granted, and the ques-
tion for decision has therefore been narrowed down to one merely
of construction of the Permanent Settlement Regulations and the
Sanad where available and of the Income-tax Acts. The only
points for consideration have been (1) whether the immunity
from increase in demand given by the Permanent Settlement was
absolute or only from future enhancement of land revenue, and (2)
whether such immunity, if absolute, has been taken away by the
Income-tax Acts.

The case for the owners of the permanently settled lands
would, of course, have been stronger and quite conclusive if the
permanent settlement had succeeded the levy of a general income-
tax by the Legislature instead of preceding it. Then the later
Act would have prevailed without question.8

There is no analogy, however, between the position of a
proprietor of a permanently settled estate who has entered into
a permanent agreement with Government and that of a conquered
Raja who is deposed and reduced to the position of a tenure
holder.4

INCOME-TAX LEGISLATION—THEORY OF—
INTERNATIONAL ASFECTS.

“ 1t is the principle of domicile that regulates the levy of
income-tax. . . . This is certainly the rule in most of the
systems and that it should be so is perhaps to some extent account-
ed for by the fact that attempts to levy and to collect income-tax
in a foreign country would very frequently encounter insurmount-
able difficulties ”—, Bar’s International Law quoted by Seshagiri

(1) 2 1. T. 0. 221.
(2) 54 Cal. 803.
(3) Sec Dale of Argyll v. Commrs. of Inland Revenue, 109 L. T. 893; 7 Tax

t'awn 225.
(41 48 Mad, 75.
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lyer, J. in Commissioner of Income-tax v. liamanathan C'netti.’

5 | The * domicile ' refers to persons as well as property or business;
otherwise it is difficult to see how the above extract represents the
same view as in the following extract:

“ The power of taxation of any State is, of necessity, limited to
persons, property or business within its territorial jurisdiction. . . the
principle is so fundamental that it has been declared that an act of State
legislature in violation thereof would be as much a nullity as if in conflict
with the most, explicit constitutional inhibition.’

(Wharton’s Conflict of Laws, Vol. I, which also the learned
Judge quoted as stating the same view.)

It is obvious that a tax cannot bo enforced unless either the
country is the place of ‘origin’ of the income, i.e., there is a source
of income there, whether tangible or not, or the country is the
place of ‘ domicile ' of the ‘ taxee,’ i.e., the taxee resides in the
country. (* Domicile ' is not used in a legal but in an economic
sense.) Otherwise the country has no means of imposing taxa-
tion. The principles of ‘ domicile ' and * origin ’ are applied in
varying degrees by different countries. Though the principles
are clear enough when stated in the abstract, they are exceeding-
ly difficult of application in practice, as it is not easy to state
what is the cause of the income. The result is acute conflict between
the fiscal interests of countries on the one hand and a heavy bur-
den in the shape of double taxation on the tax-payer on the other.
Political as well as economic considerations stand in the way of
any really satisfactory arrangements being made between differ-
ent countries. The problem is far more difficult and obscure
than jurists have generally assumed it to be. Possibly the most
notable contributions to the subject recently are the Reports made
to the League of Nations by the four Professors of Economics
and by the Administrative Experts. The following extract from
the former report will show the difficulty of the problem. The
Professors suggested certain possible lines on which conflicting
interests of countries could be reconciled but those lines were
shown to be impracticable by the Administrators who after pro-
longed discussion recommended an admittedly illogical, arbitrary
and complicated formula in the shape of a Draft Bilateral
Convention for relief from double taxation.

k PO Oider theory of taxation was the exchange theory, which was
related directly to the philosophical basis of society in the ‘ social con-
tract,” according to which the reason and measure of taxation are in
accordance with the principles of an exchange as between the government
and the individual. This took two forms : the cost theory and the benefit

(1) Jaikii Shhui> V. <'WWh "f Income-tax, 341
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theory. The cost theory was that taxes ought to he paid in accordance
with the cost of the service performed by the Government. The benefit
theory was that taxes ought to be paid in accordance with the particular
benefits conferred upon the individual. Neither the cost nor the benefit
theory was able to avoid or to solve the problem of international double
taxation. For the services conferred by a given government affect not
only the person of the tax-payer resident within that government's area
(his personal safety, health and welfare) but also the property that he
possesses within the limits of that area (not, of course, the property out-
side it), the services by which property benefits being its physical defence
from spoliation, its protection from various kinds of physical deteriora-
tion and the maintenance of a system of legal rights surrounding it. Where
the property was in one State and the person in another State, the compli-
cations were obvious. There was, moreover, no satisfactory method of
apportioning either the cost or the benefit.

There is, however, no need to enter into the details of these methods,
as the entire exchange theory has been supplanted in modern times by the
faculty theory or theory of ability to pay. This theory is more compre-
hensive than the preceding theory, because it includes what there is of
value in the benefit theory. So far as the benefits connected with the
acquisition of wealth increase individual faculty, they constitute an ele-
ment not to be neglected. The same is true of the benefits connected with
the consumption side of faculty, where there is room even for a considera-
tion of the cost to the government in providing a proper environment
which renders the consumption of wealth possible or agreeable. The
faculty theory is the more comprehensive theory.

The objection may be made that faculty does not attach to things,
and that many taxes are imposed upon things or objects. This is true of
the so-ealled real or impersonal taxes as opposed to personal taxes. This
distinction, however, must not prevent the recognition of the fact that all
taxes are ultimately paid by persons. So-called real or impersonal taxes
__taxes INn rem, as the English-speaking countries term them— which are
often chosen for reasons of administrative convenience, are ultimately
defrayed by persons and, through the process of economic adjustment,
ultimately affect the economic situation of the individual.

When we deal with the question of personality, we are confronted
by the original idea of personal political allegiance or nationality. It
is first of all necessary to consider briefly the issues that arise upon politi-
cal allegiance. A citizen of a country living abroad is frequently held
responsible to his own country, though he may have no oilier ties than that
of citizenship there. His is a political fealty which may involve political
duties and may also confer political rights. It may well be that the poli-
tical rights are such as to imply a political obligation or duty to pay taxes.

In modern times, however, the force of political allegiance has been
considerably weakened. The political ties of a non-resident to the rnother-
eountrv may often be merely nominal. His life may be spent abroad, and
his real interests may be indissolubly bound up with Ids new home, while
his loyalty to the old country may have almost completely disappeared,
in many eases. in».' he new hone will also become the place of a new
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political allegiance. But it is well known that in some countries the poli-
tical bond cannot be dissolved even by permanent emigration; while it
frequently happens that the immigrant has no desire to ally himself poli-
tically with what is socially and commercially his real home. In the
modern age of the international migration of persons as well as of capital,
political allegiance no longer forms an adequate test of individual fiscal
obligation. It is fast breaking down in practice, and it is clearly insuffi-
cient in theory.

A second possible principle which may be followed is that of mere
temporary residence; every one who happens to be in the town or State may
be taxable there. This, however, is also inadequate. If a traveller chan-
ces to spend a week in a town when the tax-collector comes around, there
is no good reason why he should be assessed on his entire wealth by this
particular town; the relations between him and the government are too
slight. Moreover, as he goes from place to place, he may be taxable in
each place or in none. Temporary residence is plainly inadmissible as

a test.

A third possible principle is that of domicile or permanent residence.
This is a more defensible basis, and has many arguments in its favour.
It is obviously getting further away from the idea of mere political alle-
giance and closer to that of economic obligation. Those who are perma-
nently or habitually resident in a place ought undoubtedly to contribute
to its expenses. But the principle is not completely satisfactory. For,
in the first place, a large part of the property in the country may be owned
by outsiders : if the government were to depend only on the permanent
residents, it might have an insufficient revenue even for the mere protec-
tion of property. In the second place, most of the revenues of the resi-
dent population may be derived from outside sources, as from business
conducted in other States,: in this case, the home government would be
gaining at the expense of its neighbour. Thirdly, property-owners like
the absentee landlords of Ireland or the stockholders of railways in the
western States of America cannot be declaimed devoid of all obligations
to the place whence their profits are derived. Domicile, it is obvious,
cannot be the exclusive consideration.

A fourth possible principle is that of the location of the wealth.
This again is undoubtedly to a certain extent legitimate. For a man who
owns property has always been considered to have such a close lelafion
with the government of the town or country where his property is situated
as to be under a clear obligation to support it.

While the principle of location or situs seemed to be adequate ns
long as we were dealing -with the older taxes on property owned by the
living or passing on death, the term became inadequate under the more
modern systems of the taxation of income or earnings. It has become
customary, therefore, to speak of the principle of location in the case
of property, and the principle of origin in the case ot income. Further
consideration makes us realise that these two prineip cs aie not excel ly
conterminous; because, even though the income may m earned in a cer-
tain place, after it has been earned it becomes property, and is therefore
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susceptible of a different situs. Tangible, corporeal property is more
difficult of movement, and in some cases, when it consists of immovables,
cannot be moved at all; but certain forms of incorporeal property can be
easily moved. The legal writers and the courts attempt to surmount
certain of the resulting difficulties by distinguishing between the actual
and the constructive location of property. We thus have the possibility
of income originating in country A by trading within that country or
physically arising from crops, property, etc., in that country, being actu-
ally found, so far as it consists, for instance, of securities in a strong
box in country B; so that in one sense the property, or the rights to it,
may be said to exist in country B. It may, however, well be that the
whole apparatus for producing the income that is non-physical, namely:—
the brains and control and direction, without which the physical adjuncts
would be sterile and ineffective, are in country C; and therefore it may
be said in another sense that the origin of the income is where the intellec-
tual element among the assets is to be found. Finally, it may be said that
the location of the property is in country D, where the owner of the
property has his residence. There is thus a possible difference between
the theory of origin and the theory of location, if one examines the legal
view of the matter.

Apart from these considerations, however, and chiefly for reasons
which are just the reverse of those mentioned in the preceding case, the
location or origin of the wealth cannot be the only test. Permanent resi-
dents owe some duty to the place where they live, even if their property
is situated or their income derived elsewhere.

Practically, therefore, apart from the question of nationality, which
still plays a minor role, the choice lies between the principle of domicile
and that of location or origin. Taking the field of taxation as a whole,
the reason why tax authorities waver between these two principles 'is that
each may be considered as a part of the still broader principle of econo-
mic interest or economic allegiance, as against the original doctrine of
political allegiance. A part of the total sum paid according to the ability
of a person ought to reach the competing authorities according to his
economic interest under each authority. The ideal solution is that the
individual's whole faculty should be taxed, but that it should be taxed
only once, and that the liability should be divided among the tax districts
according to his relative interests in each. The individual has certain
economic interests in the place of his permanent residence or domicile,
as well as in the place or places where his property is situated or from
which his income is derived. If he makes money in one place he generally
spends if in another.”

This long extract has been quoted largely in order to show
how empirical and inconclusive must be any general theory of
legislation as to Income-tax. The diversity of continental Euro-
pean tax systems is well known. Of the law in the United Kingdom
which, being a creditor country with a large volume of capital in-
vested abroad, taxes not onljr all income arising in the country
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but, with certain exceptions, all income arising to residents
wherever such income might arise and "whether received in the
United Kingdom or not, Sir Josiah Stamp .expressively remarks
that he sees in the law only one principle, viz., that of Donnybrook

Fair, i.e., “ See a head, hit it.”

THE POSITION OP THE CROWN.

It is a maxim in English law that the Grown is not bound
by an Act of Parliament unless by express enactment referring to
the Crown in unambiguous terms. The Crown therefore is not
ordinarily within the scope of a Taxing Act. In India on the other
hand the position is somewhat different. See Bell v. Municipal
Commissioners for the City of Madraslin which Bell, the Super-
intendent of the Government Gun Carriage Factory, was success-
fully prosecuted to conviction for failure to pay Municipal licence
fees on account of timber belonging to Government.

Per Benson, J— It would, no doubt, seem to be the case that in
England, owing to historical causes, the Legislature has proceeded on the
view that the Crown is not bound by a Statute unless named in it, and we,
therefore, find that the Crown is in many Statutes expressly stated to be
bound, but it is impossible to say broadly that in India the Crown is not
bound by a Statute, or the taxing provisions of a Statute, unless expressly
named in it. Such express inclusion is altogether exceptional. It would
be more correct to say that, as a general rule, the Indian Legislatures have
proceeded on the assumption that the Government will be bound by the
Statute unless expressly or by necessary implication excluded from its
operation. Government, when a party to litigation, pays Court-fees just
as other suitors do because there is no special exemption in favour of
Government in the Court-fees Act. On the other hand, Government is
specially exempted from the payment of stamp duties under the General
Stamp Act, 1899, section 3, proviso 1 “ in cases where but for this exemp-
tion the Government would be liable to pay the duty chargeable in respect
of such instrument.” This amounts to a statutory declaration that Govern-
ment would be liable to pay the duty but for the special exemption. In
like manner goods belonging to Government are specially exempted fiom
duty under the Rea Customs Act and the Indian Tariff Act, and it would
be easv to enumerate many other Acts in which exemptions are made in
favour of Government on the evident assumption that but for such exemp-
tion the Government would be bound.

Per Bhashyam Ahjangar, J—But it is unduly stretching the lan-
guage of the rule, to bring within its scope general words of a Statute
imposing a tax and claim exemption for the Crown on the ground that
the Crown is divested of any prerogative right, title or interest, by giving
full effect to the general words.

(1) 25 Mad. 457.
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So far as exemption from any tax imposed by a Statute is concern-
ed, the question for determination is whether according to the right con-
struction of the Statute, the Crown is or is not made liable to pay the tax.
In the former case, it is bound to pay; in the latter, it is not; in neither
case is there any question of prerogative. The rule of construction above
adverted to cannot itself be regarded as a prerogative of the Crown. A
Statute imposing a tax upon Crown property, which tax will be payable
out of the public revenue, cannot reasonably be regarded as divesting the
Crown of any right, title or interest, within the meaning of the above
rules—especially when such tax is levied for purposes connected with
the good government of the country, for which purpose, such revenues
are, in India, vested in trust in the Crown, by section 39 of 21 and 22
Viet., cap. 106.

The conclusions that | reach art— (i) The canon of interpretation
of Statutes that the prerogative or rights of the Crown cannot be taken
away except by express words or necessary implication, is as applicable
to the Statutes passed by the Indian Legislatures as to Parliamentary and
Colonial Statutes; and this is really concluded by the authority of the
Privy Council in more appeals than one from the Colonies;

(ii) When in an Indian Act the Crown is not expressly include
and the question is whether it is bound by necessary implication, the course
of Indian Legislation and Acts in pari materia with the Act in question
will have an important bearing upon the construction of the Act;

(iii) Notwithstanding that in several Indian enactments the Crowr
has been specially exempted, the above rule of interpretation will neverthe-
less hold good in construing the provisions of an enactment from the ope-
ration of which the Crown is not expressly exempted, when a question is
raised as to whether such provisions take away a right, or prerogative of
the Crown;

(iv) The said rule, based like other cognate rules of construction
upon the maxim general-ia zpeeialibus non derogant IS not really a
prerogative of the Crown, though such rule as well as the rule relating to
the construction of Crown-grants are dealt with in treatises under Ihe
head of “ Prerogatives of the Crown ” and also loosely referred to as
such in some English decisions;

(v) The English law as to the exemption of the Crown and
Crown property from payment of tolls, poor-rates and other taxes, local
or imperial, imposed by Statutes rests partly upon historical reasons and
principally upon judicial decisions which do not proceed upon a course
of reasoning or principle which will be binding on Indian Courts;

(vi) Exemption from payment of tolls, rates and taxes is not
in reality a prerogative of the Crown, but depends solely upon the right
construction to be put upon the Crown-grant or the Statule in question;

(ix) According to the uniform course of Indian Legislation, Sta-
*UOR Imposing duties or taxes bind Government as much as its subjects,
nn fss the very nature of the duty or lax is such as to be inapplicable to
Go,umuonj, and whenever it is the intention of the Legislature to exempt
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Government from any duty or tax which in its nature is not inapplicable
to Government, the Government is specially exempted.
(It may be mentioned incidentally that the exemption of
Government goods from customs duties was repealed on 1st April,
1924, and that all Government goods now pay duty just like

private goods.)

Similarly in Australia it has been held by the High Courtl
that the exemption of the Crown from taxation in the absence of
express provision to that effect applies to the Crown only in its
capacity as the Executive Government of the country whose sta-
tutes are in question. In that case accordingly it was held that
the Federal Customs Act applied to the Crown in its character
as the Executive Government of New South Wales and that goods
imported by the Government of New South Wales were liable
accordingly to customs duties imposed by the Federal Govern-

ment.

The question then is whether there is anything inherently
in the income-tax which makes it inapplicable to Government. In
the first place, it seems absurd to tax taxes, for after all Govern-
ment receipts are mostly taxes; exceptions of course would be the
(notional) income from property and profits, if any, from State
trading. In the second place, how is a Government department
to be taxed? Is it as an individual or as a firm or a company
or an association of individuals!— See Secs. 3 and 55.— In the third
place, so far as the Central Government in India is concerned, it
would only be transferring the tax from one pocket to another.
This argument, of course, applies to almost any kind of taxation
but usually there is an object in taxing a Government department,
e.g., customs duties may be levied in order to protect local trade
but there would be no object in levying an income-tax on Govern-
ment departments raising taxes. And as regards Provincial
Governments, considering the exemptions accorded to the income
of local authorities (the position is different in the United Kingdom
in this respect) and the basis of the financial settlements between
the Provincial and Central Governments, there is little doubt that
the income of Provincial Governments will be formally exempted
if it is eve r considered that the law as it stands renders the income
of Provincial Governments liable to tax. The question there-
fore is only academic and of no practical importance.

Under the Government Trading Taxation Act 111 of 1926,
every trad© or business cairied on by or on bebali ot the Govern-

(1) King V. Sutton, (1908) 5 C. L. H. 789,
1—8
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merit of any part of His Majesty’s Dominions exclusive of British
India can be taxed in British India as though the business were
that ot a ‘ Company Similarly the other Dominions are en-
titled to tax the profits of any business carried on in these Domi-
nions by or on behalf of the Government of India. This arrange-
ment was the outcome of a Resolution of the Imperial Economic
Conference in 1923 and designed to remove the handicaps against
private trade that the exemption from taxation of State undertak-
ings created. Under the above Act ‘' His Majesty’s Dominions ’
include territories under His Majesty’s protection or in respect
of which a mandate is being exercised by the Government of any
part of His Majesty’s Dominions. Therefore under the above
Act the profits of business carried on by Indian States in British
India are taxable. The above Act does not, of course, apply to
States outside the British Empire.

As regards other income accruing to Indian States in
British India, under the law as it stands, tax has to be deducted
at source from interest on securities irrespective of who owns the
securities unless a specific exemption has been sanctioned by
Government as in the case of noil-transferable Government Promis-
sory Notes held by Indian States.

FOREIGN STATES— LIABILITY OF

The Government Trading Taxation Act above referred to
applies only to Dominions in the British Empire. The liability
of a foreign State, that is to say, a State outside the British Em-
pire, is therefore to be determined by other considerations.
Broadly speaking, the liability to taxation depends largely on the
same considerations as determine the liability of a foreign State to
be sued in the Municipal Courts of the country. This is a diffi-
cult question of international law on which there appears to be
considerable difference of opinion. One school of jurists appear
to think that if a foreign Government trades in this country it is
certainly liable to tax, though it will not be possible to enforce
the liability if the foreign State refuses voluntarily to discharge
the liability; while another school seem to think that there is no
liability to taxation at all- Bui Irom the fact that in regard to
the British Dominions themselves the Legislature has found it
necessary to make an express provision as to the liability in the
share of the Government Trading Taxation Act, it must appa-
rently be presumed that in the absence of such legislation no lia-
bility would have attached to the British Dominions carrying on
trade in India. In the same way jf would seem that we should
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assume that there is no liability in respect of trading carried on
by foreign States either. If it is to impose such a liabi-
lity what will presumably be done is for the Government of India
to enter into an agreement with the foreign State concerned and

then make the necessary legislation.

In either view-whether a foreign State is liable or not-it
would seem that a foreign Government cannot be assessed at all,
inasmuch .as See. 3 of the Income-tax Act refers only to ' indi-
viduals efirms ecompanies 'and assoctahons of mdmdnal,
and presumably a foreign Government » none ol those It also
docs not seem possible to make the loco agent or agents ot the
foreign Government liable for the tax under Seel ons 42and U of
the Act inasmuch os these agents are presumably entitled to 'tie
same immunity from processes as the foreign Governments whom

’

lhey represent.
STAMPS AND COURT-FEES.

Affidavits,—

An affidavit is not exempt from stamp duty on the ground
that it is required for the immediate purpose ot being hied oi
used in any Income-tax proceedings or before the Income-tax
Officer or the Assistant Commissioner or the Commissioner, as
none of these officers is a ‘ Court ' except to the extent specified
in Section 37 of the Income-tax Act (See Exemption (b) Article

4, Schedule I, Indian Stamp Act).

Copies or Extracts.—

Under Article 24, Schedule 1, ibid, all copies or extracts
issued by officers in the Income-tax Department are liable to pay
stamp duty if under the law they are not chargeable with Court-
fees.

Authorisation letters.—

A letter authorising a clerk or some one else to appear
before an officer of the Income-tax Department on behalf of the
assessee is evidently a ‘ power of attorney Such a person can-
not appear without * acting ’, i.e., doing something which will bind
the assessee; and the power of attorney should evidently be stamp-
ed as an authority to act in a single transaction (Article 48 (c)
of Schedule I) There is however nothing to prevent an Income-
tax Officer permitting a representative to appear without acting
on behalf of an assesses, i&>merely to produce 0i exp am accounts,
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etc. In such eases somewhat difficult questions may arise as to
how far the assessee is bound by the explanations of the represen-
tative, but presumably no Civil Court can interfere so long as the
proceedings of the Revenue authority are not in conflict with
justice and equity.

Orders— Copies of.—

Under Schedule I, Article 6, of the Court-fees Act, every
copy of an order passed by an officer in the Income-tax Depart-
ment in respect of any proceedings under the Act is chargeable
with Court-fees.

Under Article 9 of the same schedule, every copy of an
Income-tax proceeding or order (not otherwise provided for by
the Court-fees Act) or copy of any account, statement, report or
the like taken out of an office in the Income-tax Department is
liable to pay Court-fees.

Article 6 of Schedule I of the Court-fees Act applies to
quasi-judicial orders, e.g-, assessment orders including orders en-
hancing assessments, orders under Sec. 27, orders imposing penal-
ties under Sec. 25 (2) and Sec. 28 (1) and all appellate and re-
visional orders generally; and Article 9 to other orders.

Petitions— Applications.—

Under Article 1 of Schedule 11 every application or peti-
tion presented to “ nny executive officer 7 (which presumably
includes any officer in the Income-tax Department) for the pur-

pose of obtaining a copy or translation of any order passed by
such officer or any other document on record in such office is

chargeable with Court-fees.

Under Article 1 (b) of the same schedule, Court-fee is
chargeable on every application or petition when presented to a
Collector or any Revenue Officer having jurisdiction equal or
subordinate to a Collector and not otherwise provided Cor by
the Court-fees Act. It is doubtful, however, whether this Arti-
cle will apply to applications presented to officers in the Income-tax
Department.

Under Article 1 (c) of the same schedule, an application
or petition presented to the Central Board of Revenue is charge-
able with Court-fee.

Wakalatnama.-

Under Article 10 (a) and (c) of the same schedule, a
Mukhtarnama or Wakalatnama presented for the conduct of any
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one case to an officer in the Income-tax Department or the Cen-
tral Board of Revenue is chargeable with Court-fee.

Appeal— Memorandum of.—

Under Article 11 (a) and (h) a memorandum of appeal
presented to an officer in the Income-tax Department or the Cen-
tral Board of Revenue is chargeable with Court-fee.

It should be remembered, however, that no appeal lies to the
Central Board of Revenue and that except under certain specific

sections, e.g., Sec. 64, Sec. 2 (11) (&), Sec 2 (6) Sec. 59, the
Central Board of Revenue has no functions to dischaige.

Refunds.—

Applications for refunds under Sec. 48 of the Indian In-
come-tax Act are exempt from payment of Court-fees. See clause
(xx) of Sec. 19 of the Court-fees Act, under which all applications
for payment of money due by Government are exempt from Court-
fees.

Court-fees— Computation of.—

In all those cases where the Court-fee is ad valorem, the
monetary value for the purpose of determining the Court-fee is
the amount of tax or penalty levied by the Income-tax Officer.

Copies for assessee's information— Gratis.—

For his own information, however, the assessee can have
copies of any of the orders free but they may not be used for any
purpose except on payment of Court-fees. An assessment order
for instance cannot be used for appeal unless stamped with
Court-fees but the assessee can have a copy for his own private
use gratis.

Rates of duties.—

Stamp duties and Court-fees vary from Province to Pro-
vince, and no attempt has therefore been made to detail the actual
rates of fees payble in respect of each class of petitions or orders.
As regards the details of the rates, reference is invited to he vari-
ous Stamps and Court-fees Amendment Acts m the different
Provinces which have been passed in recent years.
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ACT X1 of 1922.1

[5*A March, 1922.]

An Act to consolidate and amend the Law relating to

Il ncome-tax and Super-tax.

[As modified up to 1st April, 1928.]

W hereas it is expedient to consolidate and amend the law
relating to Income-tax and Super-tax; it is hereby enacted as

follows:—
Short title, extent *e (1) This Act may be called The
and commencement. INDIAN I nCOME-TaX A ct, 1922.

(2) It extends to the whole of British India, including
British Baluchistan and the Sonthal Parganas, and applies also,
within the dominions of Princes and Chiefs in India in alliance
with His Majesty, to British subjects in those dominions who are
in the service of the Government of India or of a local authority
established in the exercise of the powers of the Governor-General
in Council in that behalf, and to all other servants of His Majesty
in those dominions.

(3) It shall come into force on the first day of April, 1922.

2. In this Act, unless
Definitions. repugnant, in the subject or context,—

“ (1) “ agricultural income ” means—

(a) any rent or revenue derived from land which is used lor
agricultural purposes, and is either assessed to land-revenue in
British India or subject to a local rate assessed and collected by
officers of Government as such;

(b) any income derived from such land by—

(i) agriculture, or

(ii) the performance by a cultivator or receiver of rent-in
kind of any process ordinarily employed by a cultivator or receiver
of rent-in-kind to render the produce raised or received by him
tit to be taken to market, or

~o~Natem ent of Objects ~ w of. India, 19;?1,
P. 359 and for Report of Joint Committee, «ee jj&j/ 1938, Pt. v, p. 31.
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(m) the sale by a cultivator or receiver of rent-in-kind of

the produce raised or received by him, in respect of which no pro-
cess has been performed other than a process of the nature
described m sub-clause (ii) ;

(c) any income derived from any building owned and occi

pied iy the receiver of the rent or revenue of any such land, or
occupied by the cultivator, or the receiver of rent-in-kind, of any
and with respect to which, or the produce of which, any operation
men loned in sub-clauses (ii) and (Hi) of clause (b) is carried on:
Provided that the building is on or in the immediate vicinity
0 ie land, and is a building which the receiver of the rent or
revenue or the cultivator or the receiver of the rent-in-kind by
reason of his connection with the land, requires as a dwelling-
nouse, or as a store-house, or other out-building;
(2) “ assessee ” means a person by whom income-tax is
payable;
Assistant Commissioner ” means a person appoint-
ed to be an Assistant Commissioner of Income-tax under section

(4) business ” includes any trade, commerce, or
facture or any adventure or concern in the nature of trade
commerce or manufacture;

[(4-A) “ the Central Board of Revenue ” means the Central

)

Act,ri924.reVeTile C Ituteéd " nder the ° entral Board of Revenue

(< Commissioner ” means a person appointed to be a
Commissioner of Income-tax under section 5;

(6) “ company ” means a company as defined in fbe twt
Companies Act, 1913, or formed in pursuance of an Act of
lament or of Royal Charter or Letters Patent or 0f -* let o~
the Legislature ot a British possession, and includes any foreien
association carrying on business in British India whether incor-
porated or not, and whether its principal place of busines is situ-
ate in British India or not, which the [Central Board of Revenue]8

ANrpoiT tSiicr"lorder <Mare tobe“ ***** {fOT"le

[1; ulaudfi was inserted by 8, 4 antl geh f Aet jv of 1924.
g 1 1013
bv 0. 4 T. wor(Js wore substituted for the worrta < Board of Inland Revenue ”
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(8) “ Magistrate ” means a Presidency Magistrate or a
Magistrate of the first class, or a Magistrate of the second class
specially empowered by the Local Government to try offences

against this Act;
(9) “ person ” includes a Hindu undivided family;

(10) “ prescribed ” means prescribed by rules made under

this Act;
(11) “ previous year ” means—
(n) the twelve months ending on the 31st day of Marc

next preceding the year for which the assessment is to be made,
or, if the accounts of the assessee have been made up to a date
within the said twelve months in respect of a year ending on any
date other than the said 31st day of March, then at the option of
the assessee the year ending on the day to which his accounts
have so been made up:

Provided that, if this option has once been exercised by the
assessee, it shall not again be exercised so as to vary the meaning
of the expression “ previous year ” as then applicable to such
assessee except with the consent of the Income-tax Officer and upon
such conditions as he may think fit; or

(h) in the case of any person, business or company or class
of person, business or company, such period as may be determined
by the [Central Board of Revenue]l, or by such authority as the
Board may authorize in this behalf;

(12) “ principal officer,” used with reference to a local autho-
rity or a company or any other public body or [any]3 association,
means—

(a) the secretary, treasurer, manager or agent of the
authority, company, body or association, or

(b) any person connected with the authority, company,
body or