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T he volume which is hero presented to the English reader is
intended to exhibit the doctrines of the Hanifeea sect on all
the subjects to which the Moohummudan Law is usually
applied by British Courts of Justice in India. The founder
and acknowledged head of the sect was Aboo Huneefa; but
his two disciples, Aboo Yoosuf and Moohummud, attained to
so great eminence as expounders of his doctrines, that they
are usually styled his companions, and their opinions are
quoted by his followers as of scarcely less authority than
those of the master himself. The Hanifeea is the first, and
by far the most numerous of the four Soonnee or orthodox
schools of Moohummudan lawyers. Its doctrines are law in
the Turkish Empire, and generally throughout the Mussul-
man countries of Asia, with the exception of Persia, where
the Shia is the prevailing sect. The Moohummudan Sove-
reigns of India were Soonnees of the Hanifeea sect, and the
Hanifeea code was the general law of the country, so long as
it remained under the sway of Moohummudans. There are
now, and probably have long been, a good many Shias in
India; and to professing Shias the Imameea code has been
administered by British courts of justice in matters of in-
heritance. It probably w'ould, in like manner, lie admi-
nistered to them on the other subjects to which the
Moohummudan Law is usually applied, if questions on these
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matters should arise between Shias, and be brought for
decision before the public tribunals. The Nuwab Viziers
of Oude were of the Shia persuasion; yet, so long as they
preserved a nominal allegiance to the Sovereigns of Delhi,
the Hanifeea code remained the law of the province. Since
the assumption of regal dignity by Gliazi-ood-deen Hyder,
the Hanifeea has been gradually superseded by the Imameea
code, which is now, | believe, administered by the British
commissioners in Oude to Mussulmans of the province as
the customary law of the place. This circumstance has so
much increased its importance, that it was my intention
to have added some supplementary chapters to this work,
explanatory of the distinctive doctrines of the sect on all the
most important points of law. But the work has already
swelled to such a magnitude that | am obliged to postpone
this part of my plan for the present.

This work is founded chiefly on the great digest of Moo-
hummudan Law prepared by command of the Emperor Aurung-
zebe Alumgeer, and known as the Futawa Alumgeeree. For
some account of it and the manner of its preparation, the reader
is referred to the preliminary remarks to my treatise on the
Mookummudan Law of Sale. It is sufficient to notice in
this place that the Futawa Alumgeeree is a collection of the
most authoritativefutawa, or expositions of law, on all points
that had been decided up to the time of its preparation.
Having been compiled in India, and by the authority of a
Mussulman sovereign, it is a pity that it was not adopted
by the British Government as the standard authority for its
courts of justice. It was, perhaps, thought too voluminous
for translation ; and the preference for that purpose was given
to the Hidayah, which was first translated into Persian by
learned natives of the country, and from the Persian language
translated into English by Mr. Charles Hamilton. This
adoption of the Hidayah has rendered it necessary to keep
that work in view wherever it may seem to differ from the
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authorities to which the compilers of the Futawa Alumgeerce
have given the preference. 1 have not confined my use of
it to these points, but have freely quoted from the Hidayah
and its two celebrated commentaries, the Kifayah and Inayali,
as well as other available authorities, wherever | thought
it necessary for a more complete exposition of the law.
The translation of the Hidayah is also sometimes, though
more rarely, referred to under the title of the Hedaya,
according to the spelling of tho word in Mr. Hamilton's
title-page.

The extracts of which the Futawa Alumgeerce is com-
posed are always given in that work, so far as | have had
opportunities of observing, in the words of tho original writers.
This is the case even when works like the Hidayah are
quoted, which contain comments and arguments of the writer;
tliough.thofutwa, or decision, is given without the comment or
argument. Many of the cases are not likely to occur again, and
may be omitted without breaking tho continuity of the work,
or impairing its general utility. In making my selections
from it, |1 have followed the example of the compilers, in
so much that | have seldom attempted to give the meaning
of the original writers in my own language. | have preferred
to allow them, as it were, to speak for themselves, and have
adhered to literal translation as strictly as the different idioms
of the Arabic and English languages would admit. My work
may thus be deemed in the three first and eleventh books an
abridged translation of the corresponding books of the Futawa
Alumgeeree, with occasional extracts from other authorities.
The other books are more in the nature of selections from
the work generally, though in these also the corresponding
books of the original digest have been folio.ved as closely
as possible. This has saved the necessity of reference to
its pages, except where the extracts are not consecutive. Tho
references to other authorities are perhaps more numerous in
these parts of the work than in the books specially mentioned.
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Even in parts of the work that may be thought more particu-
larly my own, as in the preliminaries to some of the hooks,
ancl the chapters on Invalid and Void Marriages, Nationality,
the Origin of Slavery, Conditions, &c., | have avoided as much
as possible speaking in my own person, and never without
authority duly referred to; confining myself there, as elsewhere,
to the task of translation, after | had made and arranged my
extracts. The frequent occurrence of the personal pronouns
with inverted commas refer to the sect or country of the
original writer of the extract, or to his own opinion, not
to the translator. Explanatory foot-notes have been subjoined
to the text wherever they appeared to be necessaiy. Side-notes
have also been added, whicli may, it is hoped, be of some
advantage to the reader, not only by abridging the labour of
reference, but also by serving as subdivisions of the larger
sections of the work. In these an expression of the trans-
lator’'s opinion of the sense of the passage to which they are
annexed, and of their connection with the context, is neces-
sarily involved. But this cannot mislead the reader, as lie
has the text itself to refer to.

The same remark applies to the Introduction which has
been prefixed to the work. All the statements of any import-
ance which it contains are accompanied by references to the
pages of the text on which they are founded; and the reader
will do well to test them by actual comparison before he
places any reliance on them as authorities. If duly followed
up, they may serve, it is hoped, as guides to one who is
quite unacquainted with the subject, by opening up for him,
as it were, so many paths through an unknown country.
To the ordinary Index, which has been arranged so as to
form an analytical table of contents, an index ot names
and other Arabic words occurring in the text has been
added. In writing these, no particular system has been
strictly followed, though with Dr. Gilchrist | always give to
the vowel u its sound in the word us, and adopt double o (00)
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to signify its other sound. In one respect | may offend
the Arabic scholar. The plurals of nouns in that language,
though regularly formed from their singulars, appear to
one unacquainted with the language to be different words,
and by using them | should have been obliged to double
the number of foreign terms. To avoid this, no other
way occurred to me than that of adopting the sign of the
English plural (s). The singular, word, however, is always
given in the Index.

The work has been prepared without any assistance in
the selection or translation of the materials of which it is
composed ; and as these had to be sought for through many
a page of authorities in a difficult language, without the aid
of anything deserving the name of an index, the circum-
stance will, it is hoped, have some weight with the eandid
reader in extenuation of the errors which, notwithstanding
the utmost exertions of the author, it may still be found to
Contain. For these he is alone responsible. But the proof
of every page as it passed through the press has been perused
by his friend, Mr. William Macpherson, barrister-at-law, and
formerly master in equity of the Supreme Court at Calcutta.
To that gentleman the author takes this opportunity of offering
his grateful acknowledgments; and knowing that his work
has passed under the .eye of one so familiar with the laws
and procedure of all the courts of justice in India, he is
enabled to present it with some degree of confidence to the
public.

The following abbreviations occur throughout the work :—
Fut. Al, for Futawa Alumgeeree; Fut. Ka. Kha., for
the Futawa of Kerne Khan; P. P- M. L., for Principles
and Precedents of Moohummudan haw, by the late Sir W.
Macnaghten, Bart.; S. D. A., for Sudder Dewanny Adawlut;
and M. L. S. and M. L. I. for treatises on the Moohum-
mudan Law of Sale and Moohummudan Law of Inheritance,
both by the author of the present work.



ERRATUM.

Page 96, line 6. Before “ the specified dower,” read “ half of.”
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INTRODUCTION.

At the presidency towns in India, the Moohummudan Law is
applicable by Act of Parliament, to all suits between Moohum-
mudans, which relate to “ their succession and inheritance,”
or to “ matters of contract and dealing between them.” And
in the Moofussul, or country separated from or without the
presidency towns, it is applicable under regulations of the
local governments, to all suits between Moohummudans,
“ regarding succession, inheritance, marriage, caste, and all
religious usages and institutions.” In practice it is seldom
applied in the presidency towns, except in eases of marriage
and inheritance. In the Moofussul, Moohummudans are
more in the habit of regulating their dealings with each
other by their own law ; and to disregard it when adjudicating
on such dealings, would bo inconsistent with justice, equity,
and good conscience,” according to which the judges are
expressly enjoined to act in cases tor which there is no
specific rule for their guidance. It has thus happened, that
the Moofussul judges have been obliged to extend the
operation of Moohummudan law beyond the eases to which
it is strictly applicable, under the regulations of the local
governments. The late Sir William Macnaghten, in his
valuable work, entitled “ Principles and Precedents of Moo-
hummudan Law,” arranged the cases in which it had been
actually applied by these judges under the following heads:

Inheritance; sale; pre-emption; gifts; wills; marriage dower,
divorce and parentage; guardians and minority; slavery;
endowments; debts and securities; claims and judicial matters.

£t
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Many decisions on Mookummudan law have been pronounced
by courts of justice in India, since tbo publication of Sir
William Macnagbten’s book; but none, so far as | am aware,
that cannot be reduced under one or other of tbe same beads.
His arrangement, therefore, may still be taken as sufficiently
comprehensive to include all tbe subjects to which tbe
Moobummudan law is actually applied by courts of justice m

British India at tbe present time.
The “ Precedents ” in tbe work referred to are not the

decisions of courts of justice, but futawa or opinions of their
law officers, delivered in answer to questions propounded to
them by the judges. They cannot therefore properly be said
to be precedents in tbe same authoritative sense in which
tbe word is applied to tbe decisions of courts of justice in
England. Tbe author himself has treated them rather as
illustrations of bis “ Principles,” which be has deduced from
higher authorities. These are given in their original lan-
guage, in an appendix to the work. The late Mr. H. H. Wilson,
taking the like view of them, has omitted them altogether in
a recent edition of the “ Principles.”

The authoritative part of the work is thus reduced to a
very small compass. It occupies no more than ninety pages
of small octavo in the last edition ; and half of that space is
devoted to the subject of inheritance alone. What remains
for the other important subjects—including Marriage, Divorce,
and Parentage, on which all courts of justice in British India
aro bound to administer the Moohummudan law in its
integrity—is merely an outline of the law, and scarcely
sufficient for elementary purposes. The only other work on
Moohummudan law which was available at the time of Sir
W. Macnaghten’s publication, to the mere English reader,
was Mr. Hamilton’s translation of the Hidayah. ~ Of that
work Sir William Macnaghten remarked, that it is of little
utility as a work of reference to indicate the law on any parti-
cular point which may he submitted to judicial decision.” To
me it appears that something more is still required for that
purpose—particularly as the office of Law Officer to the High
Court has now been abolished. Many years ago | published
n treatise on the Law of Inheritance, derived from the same
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original authorities as the “ Principles ” of Sir William Mac-
naghten, but more in detail. Since then | have published
another volume on the Moohummudan Law of Sale, composed
of selections from the Futawa Alumgeeree, with occasional
references to other;authorities ; and if that work had met with
any encouragement, it was my intention to have continued my
selections on the same plan, until all the other subjects enume-
rated by Sir William Macnaghten were exhausted. Not long
after its publication, the first Royal’ Commission was issued for
considering “ the Reform of the Judicial Establishments,
Judicial Procedure, and Laws of India; ” and it did not seem
improbable that the subject of theMooliummudan law might, at
some period of their labours, come under the review of the
Commissioners. But, in their second Report, they gave it as
their “ opinion, that no portion either of the Mohamedan law
or of the Hindoo law ought to be enacted as such, in any
form, by a British Legislature; ” assigning as one of their
reasons, that “ a code of Mohamedan law, or a digest of any
part of that law, would not be entitled to be regarded by
Mohamedans as very law itself, but merely as an exposition
of law which might possibly be incorrect.”  Concurring
entirely in this opinion, | have reverted to my original intention,
deeming the time more favourable, and have now prosecuted
it to a completion; with this difference, that I have adhered
more strictly to translation than | thought necessary when
treating of Sale, much of the law of which has become obsolete
in modem times, by the general employment of money as the
medium of exchange.

On referring to the classification of Sir William Macnaghten,
it will be seen that the cases in which the Moohummudan law
has actually been applied in British India are connected with
what may be termed the domestic relations of persons to each
other, or with the transfer of property inter vivos, or from, the
dead to the living. The first and most important of the
domestic relations is that of husband and wife; and it is
treated of at adequate length in the three first books of the
following work, under the three several heads of Marriage,
Fosterage, and Divorce. Marriage is merely a civil contract,
and differs in some other important respects from the same

L
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contract in this country. A few of these may be noticed in
this place. It confers no rights on either party over the pro-
perty of the other. The legal capacity of the wife is not sunk
in that of the husband ; she retains the same powers of using
and disposing of her property, of entering into all contracts
regarding it, and of suing and being sued, without his consent
or concurrence, as if she were still unmarried. She can even
sue her husband himself, without the intervention of a trustee
or next friend ; and is in no respect under his legal gnn.rdja.n-
ship. On the other hand, he is not liable for her debts,
though he is bound to maintain her, and he may divorce her
at any time, without assigning any reason. He may also have
as many as four wives at one time. A practice prevails in
India which operates as a considerable check on the exercise
of these powers of the husband. It is usual for Mussulmans,
even of the lowest orders, to settle very large dowers on their
wives. These are seldom exacted so long as the parties live
harmoniously together; but the whole dower is payable on
divorce or other dissolution of marriage, and a large part of it
is usually made exigible at any time, so that a wife is enabled
to hold the dower in terrorem over her husband; and divorce
and polygamy, though perfectly allowable by the law, are thus
very much in the nature of luxuries, which are confined to the
rich. The degrees of consanguinity and affinity within which
marriage is prohibited are nearly the same as under the
Mosaic law. But under the Moohummudan law affinity
may be contracted by illicit intercourse (25), as well as by
marriage, and, in some instances, by irregular desires, accom-
panied by the sight or touch of certain parts of the person (ib.)
To those grounds of prohibition must be added some that are
peculiar to the Moohummudan law. Thus, a man may not
marry a woman related to him by fosterage (30), a prohibition
which embraces not only the foster parents, but also all
persons related to them within the prohibited degrees of con-
sanguinity (198) and affinity (194). So also, a Mooslim, or
man of the Mussulman religion, is prohibited from marrying
an idolatress, or a fire-worshipper, though he may many
a Christian, or a Jewess (40); and a MoosUmak, or woman of
the Mussulman religion, cannot lawfully be married to any
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one who is not of her own faith (421. A difference of Dtir,
or nationality, may also he classed among the prohibitions of
marriage; for, if one of a married pair should happen to
change his or her nationality, the marriage between them
would be at an end (183). For this and other purposes
generally, nations or peoples are held to differ only as they
are or are not the subjects of a Mussulman state. Among
those who are not the subjects of a Mussulman state, differ-
ence of allegiance is recognized as a further difference of
countries; but the effect of this distinction is confined to
questions of inheritance (698). Moreover, though a Mussul-
man is allowed to have as many as four wives, he cannot
lawfully have two women at the same time who are so related
to each other by consanguinity or affinity, that if one of them
were a male, marriage between them would be prohibited (31).
This objection does not apply to his having the women in
succession (82); for a Mussulman is not prohibited from
marrying the sister of his deceased or divorced wife. Though
fosterage is treated of in a separate book for the sake of con-
venience, the relation has no effect on the condition of the
parties between whom it subsists, except that it prevents
them from intermarrying.

The principal incidents of marriage are tho wife's rights
to dower and maintenance, the husband’s rights to conjugal
intercourse and matrimonial restraint, the legitimacy of chil-
dren conceived (891), not merely born, during the subsistence
of the contract, and the mutual rights of the parties to share
in the property of each other at death. The last incident
belongs exclusively to valid marriages (684). The right to
dower is opposed to that of conjugal intercourse, and the
right to maintenance opposed to that of matrimonial restraint.
Hence, a woman is not obliged to surrender her person until
she has received payment of so much of her dower as is
immediately exigible by the terms of the contract (124), and
is not entitled to maintenance except while she submits
herself to personal restraint (438). Il)ower, though not the
consideration of the contract, is yet due without any special
agreement, such dower being termed “ dower of the like,” or
“ the proper dower ” (91). But when any dower has been
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~"Nspecified by the contract, it supersedes the proper dower

(93), which in that case comes into operation only on the
failure of the specified dower. When dowei is expressly
mentioned in the contract, it is usual to divide it into two
parts, which are termed mooujjul, or prompt, and moowwjjul,
or deferred; the prompt being immediately exigible, while
the deferred is not payable till the dissolution of the mar-
riage (92).

Marriage, like other contracts, is constituted by eejab o
kv.bool, or declaration and acceptance (4). But some condi-
tions are required for its legality; and an illegal, or invalid
marriage, though after consummation similar in some of its
effects to one that is valid (157), does not confer any inherit-
able rights on either of the parties to the property of each
other (684). This seems to be true, not only of contracts
that are invalid ab initio, but of such also as are rendered
so by subsequent acts of either of the parties, as, for in-
stance, by the wife’s having carnal intercourse, even against
her will, with the son of her husband (279), which
would render future intercourse with himself unlawful, and
so invalidates the marriage. Where a contract is merely
invalid, the legitimacy of children conceived during its
subsistence is not affected (157). But when the parties
are so nearly related to each other by consanguinity, affinity,
or fosterage, that sexual intercourse between them is univer-
sally allowed to be unlawful, the contract is altogether futile,
or void as to all its effects, according to Aboo Yoosuf and
Moohummud, and in their opinion the paternity of the
offspring is not established from the husband, or in other
words, the children conceived during its subsistence are ille-
gitimate (150). This distinction was denied by Aboo Huneefa,
who was of opinion that in all contracts there is such a
semblance of legality as saves the marriage from being utterly
futile. According to him, therefore, wherever there is a sub-
sisting contract of marriage, the children conceived under it
must always be held to be the offspring of the husband (154),
unless expressly repudiated by him in the solemn form known
as lidn, or imprecation. There is some reason for giving the
preference to the opinion of Aboo Huneefa, particu.uily in
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Indio ’'-ore it was adopted by tlie compilers of the Futawa
Alumgec. , who appear to have entirely ignored the distinction
between invalid and void marriages (155).

With regard to the dissolution of marriage during the
lives of the parties, this is termed firkut, or separation; and
there are thirteen different kinds of it, or ways in which it
may be effected. Of these, seven require the decree of a
judge, six do not (203). Separation for achange of nationality,
or for apostasy from Islam, belong to the second class ; and,
as soon as one of these occurrences takes place on the part of
one of a married pair, the marriage between them is ipso
facto at an end (182, 183). A change to Islam belongs to
the first class; and when one of a married pair embraces
the faith, and the other is within the jurisdiction of a
Moohummudan judge, their marriage cannot be dissolved
until Islam has been formally presented to, and rejected by
the other (180). Invalid marriages belong to the second
class; but though the intervention of the judge is not neces-
sary to set them aside, it is his duty to separate the parties
(156) when the illegality of their connection is brought to his
notice, and after consummation the marriage cannot be other-
wise dissolved without a formal relinquishment by speech.
This may be made by either of the parties in the presence of
the other. But there is some reason to doubt whether a
relinquishment pronounced by one of the parties ih the
absence of the other, would be valid unless communicated to
the other (156). faad

A firkut, or separation, which comes from the side of the
wife without any cause for it on the part of the husband (53),
or, more generally, every separation of a wife from her hus-
band for acause not originating in him, is acancellation of the
marriage ; while every separation for a cause originating in
the husband is termed a tuldk, or divorce (203). Cancella-
tions differ from divorces in so far that, it a cancellation
takes place before the marriage has been consummated, the
wife is not entitled to any part of the dower ; whereas, though
a divorce should take place before consummation, sho is
entitled to a hulf of the specified dower, or a present, if none

has been specified (96).
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Separations for causes not originating in the husband are
noticed incidentally as occasion for mentioning them has
occurred. Thus, separations under the option of puberty, or
for inequality, or insufficiency of dower, which are separations
on the side of the wife, are noticed in the fourth and fifth
chapters of the first book, in connection with the subjects of
guardians and equality. And separations on account of an
original invalidity in the marriage, which is a cause in which
both the husband and wife participate, are mentioned in the
eighth chapter of the same book in connection with invalid
marriages. All being cancellations of the original contract, it
will be found that in none of them has the wife any right
to dower, unless the marriage has been consummated (53,
67, 156).

Separations for causes originating in the husband, or divorce
in its different kinds, forms the subject of the third book. Of
these there is one kind of so much more frequent occurrence
tPan the rest, that the term taluk is sometimes restricted to
it, and the first six chapters of the book are devoted to this
kind alone. This class comprises all separations which
require the use of certain appropriate language to effect
them. And to distinguish them from all other separations
originating in the husband, | have given them the name
of Eepudiation.

Repudiation, or tuluk in this restricted sense, is either
revocable or irrevocable. A revocable repudiation may be
revoked at any time until the expiration of the idclut or
probationary term, usually about three months, prescribed by
the law for ascertaining if a woman is pregnant (285); on
the expiration of that term the repudiation becomes irrevocable
and divorce is complete (205). A repudiation may, however,
be made at once irrevocable by the force ot the peculiar
expressions employed, or by pronouncing it three times. A
triple repudiation is not only irrevocable, but has this further
consequence, that it prevents the parties from re-mairying,
until the woman has been intermediately married to another
husband, and the marriage has been actually consummated;
(290), a consequence which in some degree accounts for the
strictness with which verbal repudiations are construed.
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The words by which repudiation may he given are either
plain and express, or ambiguous. The former take effect by
the mere force of the expressions, but unless repeated induce
only a single repudiation. The latter require intention on
the part of the person employing them (21'2) ; which is
generally determined by the state of mind in which they are
uttered (228); and the repudiation effected by them is with
a few exceptions irrevocable (230,).

Repudiation may not only bo pronounced by the husband
himself, but the power to repudiate may be commited to the
wife, or to a third party. The commission is termed Tufweez,
and is of three kinds, Ikhtiyar, Amr-bu-yud, and Musheeut
(236).

Repudiation may also be contingent, or, as it is termed by
Moohummudan lawyers, may be suspended on a condition
(257). This being a species of yumeen, or oath, I have found
it necessary to digress a little into the subject of yumeen

generally, as a preliminary to tho chapter on Repudiation with
a Condition.

The yumeen is of two kinds—by God, and without God.
The yumeen by God, or an oath in its most proper sense, mav
be used to confirm an affirmation, or a denial, or an engage-
ment. The oath to confirm an affirmation has no place in
Moohummudan law, as witnesses are not required to swear.
The oath to confirm a denial is the defendant’s oath, which
will come under consideration in connection with claims in
the last book. The oath to confirm an engagement, as for
instance to do or refrain from something, is not legally
obligatory on the swearer, though the breach of it must be
expiated (259). Much less then, it would seem, is a mere
promise obligatory ; and | have met with several passages in
the Hidayah or its commentaries, where a mere promise is
treated as nugatory, though | have forgotten the references.

The yumeen without God is the shurt o juza, or condition
and consequence, and it is constituted by the use of the con-
ditional particles if, when, &c.; as when a man has said to
his wife, “ If thou enterest the mansion thou art repudiated.”
To make a good ywmeen of this kind, the condition must he
something in the future that may or may not happen, that is,

<L
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is possible, but not certain; and there must be nothing to
prevent the consequence from taking effect immediately on
the occurrence of the condition. If the condition is actually
in existence, there is no yumeen, but an acceleration of the
consequence. Thus, when a man has said to his wife, ~If
there is a heaven above us, thou art repudiated,” repudiation
takes place on the instant (266). Again, if the condition
is impossible, there is no yumeen, but here the consequence
never takes place. Thus, when a man has said to his wife,
“ If a camel enter the eye of a needle, thou art repudiated,”
there is no repudiation (ib.) To secure the following of the
consequence on the occurrence of the condition, it is necessary
that the power to induce the consequence should continue in
force up to the time of the occurrence. Thus, if a man should
say to his wife, “ If thou enterest the mansion thou art repu-
diated,” and his power to repudiate were entirely exhausted
before’'the occurrence took place, there would be no repudia-
tion (265). Further, it is necessary that the consequence
should be an act that may legally be made dependent on a
condition, for if it is not so there is no yumeen. Agency, or
a licence to trade, is not such an act (257); nor is gift (507);
nor is wukf, or appropriation (556); nor rujM, or retention
of a repudiated wife (287). In short, it is stated generally
in the Inayah that the yumeen by shurt and juza is restricted
to emancipation, repudiation, and zihar, which is only another
kind of repudiation (258). And the Futawa Alumgeeree so
far agrees with this that the only applications of it given in
that digest are to emancipation and repudiation. A contingent
gift is°void (540), and as bequest is in the nature of a
gift deferred till the death of the testator (614), it may per-
haps be inferred that, a bequest in the same circumstances,
and indeed any other act that cannot be legally made de-
pendent on a condition, would, if so made, be void also.

The rules for the proper construction of the shurt and
juza, which are grammatical rather than legal, form the
subject of the fourth chapter of the third book. The remain-
ing chapters of the book are occupied with rujdt, or the
retention of a repudiated wife, and the means of again
legalizing her to her husband ; eela, khoold, zihar, and mipo-
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tency, which are the other hinds of divorce for causes proceed-
ing from the husband; iddMt, or the probationary period
already alluded to, during which It is unlawful for a divorced
woman or a widow to enter into another marriage ; and liidad
or the behaviour in respect of adorning her person, which
is becoming to her during that period. *

Next to the relation between husband and wife is the rela
tion of parent and child. But as the legal constitution of this
relation, or parentage, is founded on the relation of master
' om au( slave’ as well as on that of husband and wife, slavery
comes next in order after marriage, and forms the subject of
he fourth book. Domestic service, as distinguishable from the
general contract of hiring, is hardly known to the Moolium-
mudan: law, except in the form of slavery; and | have thought

right to go alittle further into the subject than was absolutely
necessary as a basis of parentage, though I have not entered
into detail to the extent that would have been required, if the

beenTbohT11”~ 2 “0t paSSed an act bv which slavery has

SSHEEQREIWF&en-ed to ,n treating (?Pto(fher branché\sleo'fttﬁsé
aw; and this circumstance has rendered some explanation of
its origin and general conditions almost unavoidable. Parent
age, or the constitution of the relation between parent and
child, is treated of in the fifth book; and what else relates to
them will be found under the heads of guardians in chapter
fourth of the first book, maintenance in the sixth book and
the powers of executors in the tenth book. The period of
minority is so short under the Moohummudan law, being ter-
minated by puberty in both sexes, that there is not so much
to be said of the relation between guardian and ward in
Mussulman as in other countries, for instance in England,
where minority continues till the age of twenty-one years com-

Of guardians there seem to be two kinds—the lineal

plete.
The powers and duties of

and the testamentary guardian.
the former are limited to the marriage of his ward, and those

ot the latter to the care of his person and property. The
testamentary guardian does not appeallto be distinguished
ft'>’m the ordinary executor, and some mention of his powers

it V:
and duties will accordingly be found in the eighth chapter of
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' the tenth book. No executor haa authority to contract a
minor in marriage, unless he happens to be the lineal guardian
also (47). Under the general head of maintenanac will be
found the duties in that respect of husbands to their wives,
parents to their children, masters to their slaves, and relatives
within the prohibited degrees to each other. This book con-
cludes all that appeared to me to be necessary on the first
branch of our subject, or the law of domestic relations.

With regard to the second branch, or the law relating to the
transfer of property, property may be transferred inter vivos
by sale or gift, and from the dead to the living by testate and
intestate succession ; while it maybe settled, without transfer,
for charitable and other purposes, by wukf or appropriation.
Sale has been so fully treated of in the volume before men-
tioned, that anything further on the subject in this work
might lie deemed superfluous. But, consequent on sale, and
in immediate connection with it, is pre-emption,—a right so
congenial to the habits of the people of India, that it is con-
stantly asserted by Hindoos as well as Moohummudans, and
has been recognized by British courts of justice in India, as part
of the customary law of the country. It has, accordingly, been
treated of at considerable length in the seventh book, before
proceeding to the other modes of transfer. These follow in the
eighth, ninth, tenth, and eleventh books respectively.

Gift, which is the first in the list, is defined to be “ the
conferring of a right of property without an exchange ” (507).
This may be done either by actual transfer, which is termed
tumleek, or by extinction of the donor’s right, which is termed
iskat (508). When gift operates by way of transfer, it is not
complete without possession, and is in general resumable.
When it operates by way of extinction of right, it does not
even require acceptance (522), and cannot be resumed (527).
For perfect possession, it is necessary that it be taken with
the permission of the donor, either express or implied (513),
and that the subject of the gift be separated from and emptied
of the property and rights of the donor (512). When the gift
is of a thing that may be divided without impairing any of its
uses, it is further necessary that the subject of it should not
be mooshua, or confused with the property of another, by
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being held in co-partnership mith the donor or a third party
(515) . When an undivided share of a thing, as a half, or a
third, or a fourth, is tho subject of gift, there is confusion
both on the side of the donor and of the donee, and the gift
is unlawful or invalid without any difference of opinion.
When two or more persons are jointly possessed of a thing
that is susceptible of partition, and combine in making a gift
of the whole of it to one person, there is confusion only on
the side of the donors, and all are agreed that the gift is
lawful. "Where, again, one person being the proprietor of
the whole of a thing makes a gift of it to two or more
persons, either equally, or a half to one and a third to
another, &c., there is confusion on the side of the donees
only, and though the gift is valid according to the two dis-
ciples, it is invalid according, to Aboo Huneefa. But it is
expressly said that the gift is not void, and that it avails to
the establishment of property in the donees by possession'
(516) . If so, it would seem that when anything has occurred
to prevent the revocation of the gift, it cannot be resumed.
The death of the donor is a circumstance that has that effect
(525). Yet a gift of the kind last described was set aside by
the Sudder Dewanny Adawlut of Calcutta (Reports, \o\. iv.,
p. 210), though it had never been revoked by the donor, and
she was then (lead. There is some reason, however, for
thinking that tho decision was founded on imperfect infor-
mation as to the law, since no allusion was made in the fuiwa
of the law officers to the distinction above mentioned, nor to
any difference of opinion between Aboo Huneefa and his
disciples on the point.

«Before delivery any gift may be revoked, but after delivery,
gifts to relatives within the prohibited degrees, or between
husband and wife, do not admit of revocation (524, 525).
Other gifts may in general be revoked, unless there is some
special cause to prevent it. Of the causes that prevent the
revocation of gifts, one in particular may be noticed, because
it has given a name to a device for effecting a gift of mooshdd,
or an undivided share in property susceptible of partition. It
consists in giving an iwuss or exchange for the gift. This
may be entirely an afterthought, or may have been stipulated

c
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for in the first transaction (582); which in that case is termed a
heba ba shurt ool iwuz (584), or a gift with a condition for an
iicuz or exchange. In both cases the iwuz is itself a gift, and
is valid only when it is something that can lawfully he made
the subject of gift. Up to possession, too, the iwuz may he
revoked, but after that, neither the original gift nor the
iwuz or exchange for it is resumable. In the second case,
there is a further effect, which is that, after possession of the
iwuz, the two transactions combine, and form an exchange of
property for property, which is asale (ib.) But if the exchange
is in the original transaction, as when one thing is given in
exchange for another, there is a sale from the beginning, as
sale may be contracted by the word give as well as by the
word sell. And the transaction, which is termed heba-bil-
iu'uz, has thus become a device in India for giving effect to the
gift of mooshdd in athing susceptible of partition (122), which
may be lawfully sold, though it cannot be made the subject of
gift.

It has been already remarked, that a gift cannot be con-
tingent or suspended on a condition, but it may be made
subject to a condition. The original word shurt, which is
the same in both cases, is thus employed in two distinct
senses in the Moohummudan law. In the one it corre-
'sponds to the conditio, in the other to the modus of the
civil law. The distinction between them is, that in the
first ease the condition being essentially future, as already
observed, the act, which is made dependent on it, is neces-
sarily suspended until the occurrence of the condition, while
in the second case the act, which is made subject to the
condition, takes effect immediately, with an obligation on the
person benefited by it to fulfil the condition. A condition
iu this sense may be fas'ul, that is, invalid or illegal, or it
may bo not so. Any condition inconsistent with the nature
ol the transaction to which it is annexed, is clearly invalid,
as, for instance, a condition in sale or gift of any advantage
to the subject of the contract, when there is a person entitled
to assert it. But the effect of the illegal condition on the
two contracts is different. In the case of sale the contract
is overpowered by the condition, and invalidated by it
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(M. L. S., 199); while in the case of gift, the contract
throws otf the condition, and remains unaffected by it, the
condition itself being void (538). In like manner, marriage
is unaffected by an invalid condition, the condition being
inoperative (19). If the condition is not invalid, it would
seem that it must be observed in gift (538), and probably also
in other transactions. What are valid or invalid conditions,
must be ascertained from a consideration of the particular
transactions to which they are attached. But perhaps it may
be safe to say, generally, that wherever a condition is incon-
sistent with something that is requisite to the validity of a
transaction to which it is attached, it must itself be invalid,
and that where there is no such inconsistency, the condition
will generally be valid. What are these requisites will be
found in the first or leading chapter of the different books
of the following work ; and what conditions are valid will also
in general be found in some of the subsequent chapters of
each book. It may be observed, that what is requisite to a
contract or its validity is also termed shurt, of condition.
This is a third meaning of the w'ord as it occurs in the
following pages. And there is even a fourth sense in which
the word is employed in Moohnmmudan law; all deeds or
legal documents, such as bills of sale, bonds, &c., being
termed sliuroot, which is a plural of the word shurt.

The next head after gift under this branch of our subject
is wukf, or appropriation. The original word means, literally,
stoppage, or detention, but, as defined in law, it is a devoting
or appropriating of the profits, or usufruct, of property, in
charity on the poor, or other good objects (549). Ihe
property itself is supposed to remain vested in the appropria-
tor, according to one opinion (ib.), while, by another, though
the appropriated right abates, it is supposed to abate in
favour of Almighty God, and does not pass to a human
substitute (550). Appropriation may be constituted by words
inter vivos, or by bequest. But when it is constituted by
bequest, the property which is the subject of it must not
exceed one-third of the testator’s estate, unless the excess is
assented to by the heirs (550). The proper subjects of

appropriation are lands, houses, and shops, or immoveable
c?
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property generally, and any moveables that may be attached
toit. Moveables, with a few exceptions, cannot by themselves
be made the subjects of appropriation (561). With regard
to its objects, two conditions are required. There must le
some connection between them and the appropriator; and
they must be of such a nature that, taken together, they can
never fail. The poor are held to answer both these conditions,
because they are supposed to be connected with everybody,
and because “ there will always be poor in the land.
According to Aboo Huneefa and Moohummud, it is necessary
that a perpetual succession of objects should be mentioned in
the act of appropriation. But this was not required by Aboo
Yoosuf, who held that the poor are always to be implied
when other objects fail. And his opinion has been preferred,
and is said to be valid (558).

One class of appropriations | have designated by the name
of “ settlements,” to distinguish them from “ endowments
which have hitherto been supposed by English writers to be
the only proper objects of appropriation. These are appro-
priations by a person for the benefit of himself, his children,
kindred, or neighbours. Thus, a man may settle his land
“ on himself, and after him, on such an one, and then upon
the poor;” or he may settle it “ upon himself, and upon such
an one” (567). In the former case, the parties indicated
take in succession; in the latter, they take simultaneously.
Nor does it make any difference, though some of them should
follow the others in the order of nature. Thus, if one should
say, “ My land is settled on my child, and child of my child,
the two generations participate in the produce (570). ho,
also, if he should say, “ upon my child, and child of my
child, and child of the child of my child,” the produce is to
be expended on his children for ever, so long as there are
any descendants; the nearer and more remote being alike,
unless the appropriator has said, “ The nearer is nearer,” or,
“on my child, then after on the child of my child,” or
“ generation after generation” (571). There is, however,
a distinction between the two cases, which it is proper to
notice. In the first, where only two generations are men-
tioned, “ none below them are included ” (570); while in the
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second, where three generations are mentioned, the produce
is to be expended on his children for ever, so long as there
are any descendants (571). A similar consequence seems
to follow whore the settlement is “ on children;” for there
it is said that “ all generations are included on account of
the general character of the name” (ib.) But there is this
distinction between the last case and the other two cases,
that, in the latter, the participation is simultaneous, unless
there are words of succession, while, in the case of a settle-
ment “ on children,” the whole is to the first generation,
while any remains, and so on to the second, third, and fourth,
apparently though no words of succession should be employed.

With regard to testate succession, a person cannot dispose
of more than a third of his property by mil when he has
any heir. When he has none besides the public treasui-y,
he may dispose of the whole. To the extent of a third,
the heirs have an inchoate interest in his estate from the
commencement of any disease that terminates in death. It
follows, therefore, that any gratuitous act of a sick person
which affects his property, is not valid beyond a third of
his whole estate unless lie recovers from his illness, or the
excess is allowed by his heirs (548). Marriage is not a
gratuitous act, and may be contracted in death-illness. But
in that case the dower must not exceed the proper dower
(610, 684). In like manner a man may repudiate his wife
irrevocably during his death-illness (277). But she is entitled
to her share of his property at death, unless he survives the
expiration of her iddut (278). So, also, any act of one of a
married pair that invalidates their marriage, is treated as
an evasion of the other’'s right of inheritance, if done in
death-illness, and without the other's instigation or partici-
pation (279). Acknowledgment of debt is not a gratuitous
act; and though a debt should rest on no better foundation
than a death-bed acknowledgment, it is valid as against heirs
and legatees, but is postponed to debts of health, and debts
of sickness that have been incurred for known and sufficient
reasons, or can be established by other evidence than such
acknowledgment (684).

Bequests are valid as far as athird of the testator’s pro-
perty, whether made orally or in writing; and the presence of

“



XSS* mGix

© |

<L

witnesses is not required in either case as a necessary formality.
They are constituted by the words, “ | have bequeathed,” or
by any other words commonly used for the purpose (013);
hut are not completed so as to vest an interest in the legatee
without his acceptance after the death of the testator (614).
Any person who is free, sane and adult, whether man or
woman, is competent to make a bequest (617). And it may
he added that a married woman is equally competent to do
so with one that is unmarried. So also a bequest may be
made to any one, even to a child in the womb (617). But
a bequest to a slave is a bequest to his master (365) ; and a
bequest to an heir of the testator, or to one who becomes his
slayer, though only by misadventure, is not valid without the
assent of the heirs expressed after the testator’'s death (615).
The individual or individuals to whom a bequest is made may
be specially indicated, as by name or otherwise, or only
referred to by a general description. In the former case it is
necessary that they be in existence at the time of the bequest;
in the latter case it is sufficient if they are in existence at the
time of the testator’'s death. Thus, a bequest to a child in the
womb is valid only if be is born within six months from the
time of the bequest (617); while a bequest to “ the sons of
such an one,” who has no son at the time of the bequest, is
valid, and takes effect in favour of any who are subsequently
born to him before the death of the testator (634).

Anything that is property may be the subject of bequest,
though it does not actually belong to the testator, or even if it
is not in existence at the time of making his will (614). And
the substance of a thing may be bequeathed to one person, and
its usufruct, as the produce of land, or the service of a slave,
maybe bequeathed to another (653), or the usufruct alone may
be bequeathed (652), while the substance passes to the heirs.
The usufruct may he bequeathed for a limited time, or indefi-
nitely ; and when the bequest of it is indefinite, the legatee is
entitled to its enjoyment during his life, though the profits
should exceed a third of the testator’'s property (654). Of one
kind of usufruct, that is of produce, a bequest may be made to
unknown persons, as to the poor generally (656); but it does
not appear that any succession of OOF parsars is intended
And though it is said that an usufruct of any kind may be
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bequeathed for ever, in the manner of a wukf or appropriation
(652), it is explained to be for the legatee’'s lifetime. There
is therefore nothing to show that, by words of bequest, the
usufruct of things, any more than their substance, can be
granted beyond the lives of persons in existence at the time
of the testator's death. | say by words of bequest, because
there seems to be no doubt that it may be effected by words
of wukf, or appropriation, occurring in awill; for it is expressly
said that wukf or appropriation may be suspended or made
dependent upon death, as, when a person has said, “ when |
die | have appropriated my mansion to such a purpose,” and
that the appropriation is valid and obligatory on the heirs
(550). It may, however, be observed, in passing, that this
is not inconsistent with what has been said before, that
emancipation and repudiation are the only acts that can be
suspended on a condition; for here, properly speaking, there is
no suspension, in the legal sense of the word, the condition
(death) being an event that must certainly happen.

An executor may be appointed by words of bequest or
agency, and acceptance seems to be necessary in both cases
(618, 622.) But it is not necessary that the acceptance
should be after the testator’'s death, as in the case of an
ordinary bequest; for the acceptance may be during his life
(666). If an executor sells any part of the testator's property
after his death, that is equivalent to acceptance. And an
executor who has once accepted cannot withdraw from the
office after the testator's death (666); though he may be
relieved of it by thejudge, if he believes himself unfit or over-
burdened with business (667), and he may be removed by the
judge for malversation (669).

An executor may take possession of the whole of his
testator’s rights and property, and of the property of any
other persons that was in deposit with him at the time of his
death (678). He may also exact and receive payment of
debts due to him (ifo.), give directions for his funeral (670),
and pay debts and legacies. But if he pays a debt without
proof, or pays one creditor in preference to another without
the authority of the judge, he is responsible to the other
creditors (679); though he may soli a part of the estate to a
creditor in exchange for his debt (680). For the payment of
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debts and legacies an executor may sell the whole of his
testator’'s moveable property, and also so much of the akdr, or
immoveable property, as may be required for the purpose.
According to Aboo Huneefa, he may sell the surplus of the
immoveable property also; but on that point there was a
difference! of opinion between him and his disciples (G79).
\ et it would seem that if he actually makes sale of alcar for
the payment of debts, the sale is lawful, though he should
have other property in his hands adequate to the purpose
(677). The executor may also do whatever is further required
for the conservation of his testator's property. But with the
powers before mentioned, his proper functions as executor
cease. Still he is the representative of his testator, and may
do in that capacity with respect to the remainder of the
property after payment of debts and legacies, which now
belongs to his heirs, whatever the testator himself might have
done -with respect to the property of the same persons had he
been alive. In this way the powers of a father's executor
exceed those of a mother’s, or any other relathe’s, and while
the powers of a father's executor appear to extend over the
whole property of the heirs, whether derived from the father
or not, those of a mother's executor seem to be restricted to
the property derived from her (678). When there are two or
more executors, one cannot take possession of the property
or deposits of the deceased, or receive payment of his debts, or
apparently dispose of any part of his property beyond the pur-
chase of what may he necessary for his funeral, without the
concurrence of the other, though he may make delivery of
specific bequests, and pay debts out of assets of the same de-
scription as the debts (670). And if one of them should happen
to die, his powers do not pass to the survivor, who is incom-
petent to act alone without the authority of the judge (671).
Of the rules regarding intestate succession or inheritance
it is proper to observe, in the first place, that they make no
distinction between moveable and immoveable property, and
do not recognize the rights of representation and primo-
geniture. So that a person who would be an heir of another,
if he survived him, does not transmit any right to his own
heirs or representatives, if he dies before the other. But a
preference is so far allowed to the male over the female sex,
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that the share of a male is usually double that of a female in
the same circumstances (687).

There are three kinds of heirs ; zuvoo'lfuraiz, or sharers,
usubdt, or agnates, and zuvoo'l wham, or uterine relatives.
The sharers and agnates commonly succeed togother; but, as
it is only the surplus after satisfying the shares that.passes to
the agnates, they have been from that circumstance styled
“ residuaries.” ' In like manner, as it is only when there is
neither sharer nor residuary, that there is any room for the
succession of the uterine relatives, they have been from
that circumstance styled “ distant kindred.” It is so seldom
that the distant kindred can have any interest in a succes-
sion, that they may be left out of consideration in this place.

The sharers are twelve in number; of whom four are
males, viz., the husband, tho father, the grandfather, and
the half-brother by the mother; and eight are females, viz.,
the wife, the daughter, son’s daughter, the mother, tho
grandmother, the full sister, and the half sister on the
father or the mother’s side (686). The shares or portions
of the estate to which these parties may be respectively en-
titled, are given in detail in the second chapter of the
eleventh book. The residuaries are of two Kkinds; by
descent, and for special cause. The former, of whom only
it is necessary to take notice in this place, are the residuary
in his own right, the residuary by another, and the residuary
with another (691). The first, who is hy far the most impor-
tant, is defined to be “ every male into whose line of relation
to the deceased no female enters;” and residuaries of this
kind are, first, the lineal descendants, or sons and sons’ sons
how low soever, then the lineal ascendants, or father and
father's fathers how high soever; and, finally, the lineal
collaterals and their descendants in the same way, and with-
out any apparent limit (692), the full blood being always
preferred to the half; but the half if nearer in degree being
preferred to the full when more remote (691).

Of the heirs before mentioned, that is, the sharers aud the
residuaries by descent, there is an inner circle immediately
connected with the deceased, who are never entirely excluded
from the succession, though then- portions are liable to reduc-
tion in some cases. These are the husband or wife, the
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father, mother, son, and daughter (695). Of heirs beyond the
circle, the grandfather and grandmother are merely substitutes
for the father and mother (687, 688,) and the remainder are
entirely excluded whenever there is arelative within the circle,
through whom they are connected with the deceased, or one
nearer in degree to him than themselves. These rules, how-
ever, are subject to some qualification (693).

When the persons who are entitled to participate in the
deceased’s succession have been ascertained, the estate is to
be divided into so many equal parts as will admit of each
person taking his share in a proportionate number of the parts
without a fraction. The number of parts into which the estate
must bo divided, is termed the extractor or divisor of the case.
The shares are expressed in fractions, and the denominator of
the fraction by which each share is expressed, is the extractor
of that share, when it stands alone. But wdien there are
several shares, the lowest sum divisible without a fraction by
all the shares is the extractor (708). This rule may suffice
when there is only one person entitled to each portion ; but
when there are several persons entitled to the same portion,
it must be equally divided between them, and for that purpose
the original extractor must he multiplied by the number of
persons, and the product will be the extractor of the case
(709). Or, if there is a common measure between the number
of parts in which the portion is expressed, and the persons
among whom they are to be divided, the original extractor
must be multiplied by the quotient of the number of persons
divided by the common measure, in order that the fractions
may be kept in their lowest terms. The details of these
operations are given in the eighth chapter on the computa-
tions of shares, in the eleventh book. But a few examples
may be given in this place, and they will further serve to
illustrate the manner in which the residuaries of different
kinds combine with the sharers, and an estate is distributed
when there are heirs of different descriptions entitled to
participate in it.

Thus, lot us suppose, in the first place, that the deceased
has left a husband, a daughter, and a father. In such a
case the share of the husband is reduced to a fourth (689),
that of the daughter is a half (687), that of the father a
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sixth (686), and the extractor being twelve (708), the estate
is to be divided into that number of parts. The husband
takes a fourth or three of the parts, the daughter a half or six
of them, and the father a sixth or two of them, as a sharer;
and since there is no son, the father is the “ residuary in his
own right,” and takes the remaining share in that capacity.
Next, let us suppose that the heirs are the same parties, with
the addition of a'son. That circumstance does not further
affect the husband or the father; but if the daughter’s share
remained the same as before, the son would have only one
share, while the law requires that he shall have double
the share of a daughter (687). To meet this exigency, the
share of the daughter is merged in or added to the residue,
which thus becomes seven parts of the whole. But seven
cannot be equally divided without a fraction in the requisite
proportions between the son and daughter; and the original
extractor twelve must be raised to thirty-six (12 x 3), which
will be found to divide equally among them all. The husband
takes his fourth or nine parts (3 x 3), the father his sixth
or six parts (2 x8), and the residue or twenty-one parts is
divided between the son and daughter, in the proportion of
twd to one, or fourteen parts to the former and seven to the
latter. The daughter in this case is an example of the
“ residuary by another,” being made a residuary by the male
who is parallel to her (692). Let us now vary the case by
leaving out the father and the son, and substituting for them
a brother and Sister. The original division into twelve parts
will now suffice.  The husband and daughter take their
shares, or three and six parts respectively, as in the first case,
and the remaining three are divisible without a fraction in
the due proportion between the brother and sister, the former
taking two, and the latter one of them. Once more let us
again vary the case, by putting a paternal uncle in the place of
the brother, and leaving all the other parties as before. Here
the paternal uncle is the “ residuary in his owm right,” but
sisters (full, or half by the father,) are residuaries with
daughters or son’s daughters (693); and when there are
residuaries of different kinds, a preference is given to the
residuary who is nearer in blood to the deceased (694). The
paternal uncle is accordingly excluded, and the three shares,
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which in the last ease were divided between the brother and
sister, are now taken by the sister alone, who is thus an
example of “ the residuary with another ” (698).

Of the impediments to inheritance, it is only necessary
to observe in this place, that the “ difference of religion,’
which is one of them, may bo original or supervenient. If
supervenient, and occasioned by apostacy from the Mussulman
faith, it is, perhaps, merged in the higher disqualification
(700), and so removed in India by an act of the local legis-
lature (701). But if original, the disqualification is left
untouched by that act; and, though an apostate in that
country may not be prevented from inheriting to his Mussul-
man relatives, the benefit would not extend to liis children,
who, if brought up in his new faith, must, it would seem,
be excluded by difference of religion.

Before leaving the subject of inheritance, I may remark
that this digest is not intended to supersede the treatise
on the same subject alluded to in the early part of this
introduction, except in so far as regards the powers of executors
and parentage. These matters are more fully treated in the
present than in the former work. But as regards inheritance,
the former enters more into details than the present, and
is, therefore, better adapted to beginners; while, for scholars,
it has the further advantage of being accompanied by extracts
from the original authorities. The law as stated in both
is substantially the same. But it is derived from different
sources; the Sirajiyyah, and its commentary the &hureefeea,
on which the former treatise is exclusively founded, never
being once quoted, so far as | recollect, in the book of
inheritance, contained in the Futawa Alumgeeree, from which
alone my selections on that subject in the present work have
been taken.

The twelfth book on the subject of claims and judicial
matters completes the work. | have endeavoured to confine
myself to so much of the Moohummudan system of procedure
as seemed to be necessary for elucidating other parts of the
law. More would have been out of place in a work of this
kind, as the Moohummudan law of procedure has long been
superseded both at the presidency towns and in the Moofussul

Evidence holds a doubtful place between substantive law
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and procedure. In some cases it seems clearly to belong to
substantive law; as, for instance, in tbe law of parentage, where
the testimony of one female witness is sufficient to establish
the maternity of a child, or in the English law of treason,
where two witnesses are required to each overt act. But
cases of this kind are in the nature of exceptions; and when-
ever a rule is of general application, it seems to belong more
rightly to the branch of procedure than to that of substantive
law. This distinction, however, has not always been observed.
I have therefore found it necessary, when treating of parentage,
to digress a little into the general law of evidence, though,
with the exception of the single case of maternity, the rules
which are there referred to are all of general application.

To the book of claims | have appended some examples
of judicial proceedings, which are apparently the forms that
were in use in India in the reign of the Emperor Aurungzebe
Alumgeer. They not only serve to illustrate the law of pro-
cedure, including that of evidence, but also show that both
were in actual operation at that time. A brief summary of
the whole, though at the risk of repeating what has been said
elsewhere, may not be an improper conclusion to these
remarks, as serving to explain some allusions that are of
frequent occurrence throughout the work, and will meet the
reader very early in his progress.

The procedure in Moohummudan courts of justice is very
simple. The parties appear in person before the judge, and
the plaintiff states his case orally (727). This must be dohe
in such terms' as sufficiently to indicate the subject of claim,
the cause of liability, and, if the cause be complicated, the
conditions which are necessary to its validity (780). If the
statement is satisfactory on these points, the claim is pro-
nounced to be valid, and the defendant must answer by yea or
nay. Ifitis not valid, he is not obliged to answer (728). If
the defendant denies the claim, the judge then says to the
plaintiff, “* Have you any proofs ?” If he says “ No,” he is
told that he is entitled to the oath of the defendant; and if
he require it, the defendant is called upon to confirm his
denial by his oath, with the alternative of judgment being
pronounced against him if he refuse (784). If the plaintiff
has witnesses he produces thorn, and requests that they may
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be examined. Whereupon, the judge directs their evidence to
he taken down on separate slips of paper. After which the
depositions are read to the witnesses by an officer termed the
Sahib-Mujlis, or associate of the judge, and they are required
to repeat the words of testimony verbatim after the judge
himself. When this has been done, the proceedings are
reduced to writing in the form of a muhzur (754). After this,
if the judge is satisfied that the witnesses are just or righteous
persons, he accepts their testimony, and then gives the
defendant an opportunity of offering any dufd or plea he may
have in avoidance of the claim, such as satisfaction or release.
If he has none, judgment is pronounced against him; and
the whole proceedings, including a repetition of the muhzur,
are recorded in what is termed a sijil (756).

When the defendant has a plea in avoidance the same
course is to be followed. The parties now, as it were, change
places, and the defendant is termed the claimant, and the
plaintiff the defendant in avoidance. The plea must be con-
sistent with the denial, or it will be rejected (740). If admitted,
the plaintiff must answer by yea or nay; and if the answer is
in the negative, the defendant must prove his plea; or, in
default of proof, he may call on the plaintiff to confirm his
denial by his oath, under the penalty of judgment being
given against him if he refuse. The proceedings are reduced
to writing as before in the form of a muhzur and sijil in
avoidance (758, 759), in the same way as on the original
claim.  The case does not always stop here ; for the plaintiff
may reply, and then the same course is to be followed as on
the original elaim and avoidance.

Such appears to have been the ordinary course of judicial
proceedings in India while the country was subject to Mussul-
man rule. But it might have been shortened by the defen-
dant's adducing his plea in avoidance at once, instead of
first denying the claim.  This would, of course, render proof
on the original claim unnecessary, and confine proceedings to
the plea. Sometimes the answer might raise a new issue,
and each party might tender proof (750, 751). Here a
question would arise, whose proof, or rather whose issue,
should be preferred. Some rules for determining the prefer-
ence will be found in the sixth chapter of the twelfth book.

(ci
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Id these cases “ the word” is said to he “ with ” the other
Party, or, as his word may require to he supported by his oath,
“ the word and oath” are said to be “ with him " (749).

All evidence, according to the Moohummudan law, must
he positive and direct to the point at issue ; the law rejecting
circumstantial evidence altogether. In all hut afew cases, it is
necessary that the witnesses should have actually seen what
they attest (415). In these exceptional cases, they are allowed
to give their testimony, if they have been informed of the facts
to which they testify by trustworthy persons (425), or have
seen other collateral facts from which those in question maybe
legally inferred (421). But in all eases they must make the
evidence their own, by positively asserting the fact in issue, and
must refrain from saying that they testify to it because they
have been informed of it, or because they have seen the other
facts from which their inference is drawn ; statements, either
of which would vitiate the testimony, and oblige the judge to
reject it (426). Further, it is required that the witnesses shall
be what the law terms just or righteous persons, and free from
bias, by interest or relationship. They are not sw'orn (414),
nor subjected to cross-examination. But if the character of
a witness is objected to, it must be carefully investigated by
the judge, and certified to by professional purgators; though,
if not objected to, the mere profession of the Mussulman faith
is usually deemed to be a sufficient warranty of character.
To be a Mooslim is essential to the character of justice or
righteousness. Hence, nono but Mooslims can be received as
witnesses against a Mooslim (417); though there is a relaxation
of the general rule in the case of unbelievers, who, being in this
respect all of one religion in the eye of the law, are freely
received as witnesses for or against each other. It is further
necessary that there should in general be at least two male,
or one male and two female, witnesses to the fact in dispute
(418), and that their testimony should agree in words as
well as meaning; that is, that they should concur in attesting
the same thing in the same or synonymous language (417).
Finally, evidence is received only to the affirmative of each
issue, whether the claim, the avoidance, or the reply. The
judge is thus relieved from the perplexity of having to decide
between conflicting testimonies.  But when the evidence has

C
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all the characteristics required by law, it is absolutely bind-
ing on the judge, who must receive and act upon the assertion
of the witnesses, in the same way as a judge in England is
bound to do on the verdict of ajury (414).

These are the leading principles of what was the law of
evidence in India for centuries before any part of it passed
under British rule. Their effects may still, | think, he traced
in the testimony which forms the common staple of Moofus-
sul evidence. It is usually direct to the point at issue ; and
the witnesses, on either side, agree with each other in stating
the facts nearly in the same words, and with only such trifling
variations as may be required to account for their different
means of knowledge. Being bare of circumstances, the
evidence presents few points for contradiction, and is rarely
shaken in cross examination. Yet it is very generally
believed to be false, and little or no credit is ever given to
it by the judges. Its character, however, seems never to
change, and is probably tho same at the present day as it has
always been since the establishment of English courts of
justice in India. How shall we account for this? Few facts
admit of direct proof, and the people of India know little
or nothing of circumstantial evidence, by which alone the
deficiencies of positive evidence can be legitimately supplied.
But any number of witnesses can easily be found to any fact
that it is necessary to establish, provided that no regard is
had to their character, and an oath is the only test of truth.
This appears to me to be the rationale of the whole matter,
though 1 cannot pursue the subject farther here, as it is
foreign to the purpose of this Introduction. But | beg
respectfully to offer what has been said for the consideration
of those who, as legislators or judges, may have anything to
do with the administration of justice in India.

xIviii INTRODUCTION.
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T he intercourse, of aman witha woman who is neither his What in-
wife nor his slave, is unlawful, and proh.bited absolutely. - of »

W hen there is neither the reality nor the semblance ofeither
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stripes for one who is free, and fifty for a slave.l A
Moohsun is a person who is free, sane, adult, a MoosUrn,
and married by a valid contract that has been actually
consummated, to one in whom the same qualities are com-
bined. 2 A Mooslim is a believer in the unity of God, and
the divine mission of Mooliummud.

Knowledge of illegality is a condition essential to the
“ifliction of ltuddl* The punishment, therefore, cannot be
inflicted when there is a semblance of right,4 and it is
waived in some cases where the semblance is only imagi-
nary. Semblance is thus of several kinds. First, sem-'
blance in the fact, or shoobh fedl jxul, also termed shoobh
islitibdli, or semblance of assumption; which is, when a
person supposes that something is a proof of right which
is not so in reality; as, for instance, wdien he imagines that
the slave of his wife is lawful to him, because he may
make use of her services. But the benefit of this kind of
semblance is allowed only with reference to the person
who supposes it to. exist, and he must claim that ho
thought the intercourse to be lawful. If he do so, he is
exempted from the Jiudd; but otherwise it must be
inflicted, because the intercourse is in reality zina
Secondly, semblance in the subject, or shoobhfeel mulmill,
also termed slioobh liookmee, because there is some actual
proof of lawful right in the woman, though connection
with her may, for some reason, be prohibited. Regard is,
therefore, to be had to this semblance with reference to all
persons, and its establishment is not dependent on the con-
ception of the offender and his claim of legality, for the
connection is not positively zina. Third, semblance in the
contract, or shoobhfee’'l AM; and wherever a contract of
marriage has taken place, whether it be lawful or unlaw-
ful, and whether the illegality be one on which all are
agreed, or with respect to which there is some difference

Hcdaya, vol. ii. pp, 8, 10, 12. It is hardly necessary to say that
these provisions of the criminal law are not enforced in the British
territories.

1 id. A/., vol. ii. p. 204-5. 3Hid, p. 20G; Hidayah, vol. ii. p. 586.

4Fui. Al, vol. ii. p. 208.



of opinion, and whether the party be aware of the illegality
or not, he is not liable to the hudd, according to Aboo
Huneefa; hut, according to his two disciples, when the
marriage is one that is generally admitted to be unlawful
there is no shoobh or semblance of right, and the party is
liable to the hudd if he was aware that there is none,
though otherwise he would be exempted. It follows,
therefore, that in the opinion of Aboo Huneefa, connection
under any contract of marriage is not eina; and that in
the opinion of his disciples, whenever a contract of

marriage is universally allowed to be unlawful, connection
under it is zinad

The offspring of a connection where the man has no The off-

nght nor semblance of right in the woman, by mar- Xafs°f

riage or slavery, is termed wulud-ooz-zina, or child of flloghi-

zina, and is necessarily illegitimate.

"*out' jJU- vol- “ eP- -08-9. llidayah and Kifuyah, vol. ii. p. 586;
and see iledaya, vol. ii. p. 18, and following.
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CHAPTER L

definition, constitution, conditions, and legal effects
OF MARRIAGE.

M arriage is @ contract which has for its design or object
the right of enjoyment, and the procreation of children.1
But it was also instituted for the solace of life, and is one
of the prime or original necessities of man.2 It is there-
fore lawful in extreme old age after hope of offspring has
ceased, and even in the last or death illness.3

The pillars of marriage, as of other contracts, are Eejab
» kubool, or declaration and acceptance. The first speech,
from whichever side it may proceed, is the declaration, and
the other the acceptance.4

There are several conditions or requisites of a contract
of marriage; among which are the following:-

1. Understanding, puberty, and freedom in the contract-
ino. partes.s -with this difference between the conditions,
that the first of them is essential, for marriage cannot be
contracted by an insane person, or a hoy 6 without under-
standing; but the other two are required only to give
operation to the contract, for the marriage contracted by

' ThefiVst part of the definition is from the Kanz; the second 1
have added from the Kifayah (vol. ii. p. 30), the author of which
rightly argues that if enjoyment were the sole object or design of
marriage, then a temporary marriage, which has nothing else mview,
would be lawful; hut it is not, as will be seen hereafter.

2 Kifayah, vol. iii. p. 577. lhuL

«S h er thepemns to he united, or guardians or agents acting

on their behalf. .
« Suiee. A youth under puberty, which is miyonty according t

Moohummudan law.
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a boy of understanding is valid though dependent for its
operation oh the consent of his guardian; and that by a
slave is so also, but dependent on the consent of his
master.1

2. A fitting subject; that is, a woman who may be law-
fully contracted to the man.2

3. The hearing by pack of the parties of the words spoken
by the other.3 And if they should contract by means of an
expression which they do not understand to signify mar-
riage, still, according to the approved opinion, the contract
would be effected.4

4. Shuhadut, or the presence of witnesses; which all
the learned are agreed is requisite to the legality of mar-
riage.5 This condition is peculiar to marriage, which is
not contracted without the presence of witnesses, contrary
to the case of other contracts, where their presence is re-
quired, not for contracting, but only with a view to mani-
festation before the judge.6

1Fut. Al., vol. i. p. 467. In the contract of sale there are four
kinds of conditions, viz., of constitution, of operation, of validity,
and of obligation (AT. L. S, p. 1). In marriage the conditions
appear to be all of the three first kinds; the fourth in sale depend-
ing on options, which have no place in marriage. See post, p. 21.

° With regard to this condition, including the description of a
“ fitting subject,” there was some difference of opinion between Aboo
lluneefa and his disciples. See post, Chapter of Inval.d Marriages.

aThis is a condition of constitution in sale, and apparently so m
marriage. .

4As if by the mere force of the expression. Itis soin sale. The
expressions must, of course, be those appropriate to t le occasion.

*The text seems to point to a distinction between legality and con-
stitution ; for Malik, the leader of the second of the orthodox sects,

required publication only, and not shuhadid as a cone ition. edaya,
vol. i. p. 74. _
« Inayah, vol. ii. p. 1. The author of the Htdayah says that

shuhadut is a condition in marriage, by reason of the saying ot
the Prophet, “ There is no marriage without witnesses, but the words
“ an essential condition," which are found in the Itnglisli translation,
do not appear in the printed original; and notwithstanding the abso
lute IEIMS of the Prophet's saying, the condition SEEMS to have become
one of validity only, and not of constitution, bee post, Chapter of
Invalid Marriages.

~Nject6
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Qualifies- 5. There are four requisites to the competency of
nesses WIt* ~ie witnesses, viz., freedom, sanity, puberty, and Islam,
or profession of the Mussulman faith.2 Hence marriage
is not contracted in the presence of slaves;- and there is
no difference in this respect between absolute slaves and
Moodubburs3br Mookatibs;* nor in the presence of insane
persons, nor of minors, nor of infidels, when the marriage
is between Mooslims. |If the husband be a Mooslim and
the wife a Zimmeeali,5 their marriage may be contracted
with two Zimmees6 for witnesses, whether they be of the
same or a different faith from the wife. And the Islam of
the witnesses is not a condition to the marriage of two
infidels; for marriage between them may be contracted
with two infidels for witnesses, whether they agree with,
or differ from, the parties in religion. Marriage is valid
when contracted in the presence of two profligates, or two
blind persons.7 So also of two persons who have under-
gone the hull or specific punishment for slander, or for
zina.3 It may also be contracted with persons for wit-
nesses whose testimony in other cases could not be received
in favour of the parties; as for instance, the sons of one of
them. There must, however, in all cases, be more than
one witness; but it is not necessary that all the witnesses
should be males, for marriage may be contracted with one

1These qualities are essential to a literal compliance with the con-
dition, for without the three first no person can be a witness in any
case, and the last is equally necessary when testimony is to be given
against a Mussulman.

2 That is with only such persons as witnesses.

' Slaves who are to be free at their master’s death.

4 Slaves who have entered into an agreement with their master for
freedom on payment of a ransom.

4 Feminine of Zimmee.

6 Male infidel subjects of a Mussulman State.

7These are disqualified in other cases. Shafei, the leader of the
third of the orthodox sects, differed with regard to profligates (fasih),
thinking that the witnesses should in this, as in other cases, be just
persons.

4 Disqualified in other cases.
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man and two women for witnesses; *but not with women
only without a man.

ft is further a condition of marriage that the witnesses
shall hear the words of both the contracting parties toge-
ther. Hence it cannot be contracted- in the presence of
two sleepers wlio have not heard the words of both the
contracting parties, nor of two persons so deaf that they
cannot hear: but the objection does not extend to a
person who is dumb or tongue-tied, if he can hear.3 If
the witnesses should hear the speech of one of the parties,
and not that of the other, or if one of the witnesses should
hear the speech of one of the parties, and the other that
of the other, the marriage is not. lawful. So also, if both
the witnesses should hear both the parties, but hear them
separately, as for instance, if the marriage should first take
place in the presence of one of the witnesses, and should
then be repeated iu the presence of the other, who was
absent on tho first occasion, it would not be valid.* And
if it should take place in the presence of two men, one of
whom is partially deaf, and if the hearing witness should
hear, but not the one who is partially deaf, and the former,
or a third party, should then call aloud the words in the
ear of the latter, the marriage would not bo lawful until
they both hear the contracting parties at once. _

If two persons hear the words of the contracting parties,
but do not understand their meaning, it has been said that
the contract is valid; but apparently it should be the con-
trary, and there is a report of Moohummud, that w ion a man
married in the presence of two Turks or two Hindoos, he
said, that if the witnesses can explain what they lemd the
contract is lawful, but otherwise not so.J Is it then a con-
dition that the witnesses shall understand the contract?
It is said in some futaiua, or decisions, that regard is to

1Shafei differed on this point also, deeming the testimony of
females inadmissible except in cases relating to property.

3 That is, lawfully, so as to make a valid marriage. See note 6, p 5.

5 Disqualified in other cases. 4 Shurhi ] ihayah, p. 10(1.

8 The contract is supposed to he in Arabia,
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8 MAItIIAGE.

be had to hearing without comprehending; so that if one
should marry with Ajumee.s, or Persians, for witnesses,
the contract would be lawful; but Zaheer has said
(and apparently he is right) that their comprehension
of the contract is also a condition, and this is correct.®*
But though the witnesses were drunk, and had no re-
collection of the transaction when they became sober,
yet if they apprehended the matter at the time, marriage
is contracted. In the Futawa of Aboo Leeth, it is
stateci that if a man should address several persons, say-
mg, “ Bear witness that | have married the woman
who is in this house,” and the woman should answer,
“ 1 have accepted,” and the witnesses should hear her
speech without seeing her person, and she were alone
in the house, the marriage would be lawful; but not so if
there was another woman in the house with her at the
same time. A person marries his daughter to a man in a
house, and there are several persons in another house who
hear the transaction, but are not called upon to bear
witness to it, yet if there be an opening between the
houses through which the persons can see the father, their,
testimony will be accepted, but otherwise not.

A WaTeNn appoints a man her agent to marry her to
himself, and the agent says in the presence of witnesses,
“ | have married such an one,” - the witnesses being igno-
rant who the such an one is; the marriage is not lawful
unless her name, and the names of her fathei and giand-
father, be mentioned. But if the woman be actually
present, though veiled and unknown to the witnesses, the
marriage is lawful. It would, however, be a proper pre-

1Two authorities are cited ; and it may be observed, with reference
to what baa been said as to the parties themselves not comprehending
the words of contract, that the difference with regard to the witnesses
mny arise from the manner in which their testimony is given, which
is not to the words spoken, but to their effect, as. for instance, that the
parties did marry, or are man and wife, involving a judgment of the
mind.

' In contracting marriage it is lawful for one person to represent
both sides. Here the party acts as agent on one side and principal
on the other.
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caution to uncover her face, that the witnesses may see her,
or to mention her name and the names of her father and
grandfather. If the woman be known to the witnesses,
though absent, and the husband mentions her name only,
the witnesses understanding him to intend the woman with
whom they are acquainted, the marriage is lawful.

A ;l)erson directs a man to contract his infant daughter
in marriage, and he contracts her before another man and
the father himself, who is also present, the marriage is
.valid; but it would not be so if lie were absent. It has
been said that when a man contracts his virgin adult
daughter in marriage by her own desire, and in her own
presence, and where, besides the father himself, there is
another witness, the marriage is valid; but that it
would not be valid if the lady were absent.? And
if a person should appoint an agent to contract his male
slave in marriage, and the agent should do so in the presence
of one man or two women, the slave himself being
present, the marriage would not be lawful.® When a
person has permitted his male slave to marry, and the
slave maizies in the presence of his master, with one man
for a witness besides his master, the contract ought to be
lawful, according to “ our ” doctors.3 And if a man should
contract his adult male slave in marriage to a woman in
the presence, of one man and of the slave himself, the
contract would be valid; but if the slave were absent the
marriage would not be lawful. And the rule is the same
with regard to a female slave;4 but Moorghenanee has
said that it is not lawful. Of this class of cases is that
mentioned in the Mujmooa Nuwazil, of a woman who

1The lady being adult, and sui juris, may herself be supposed to
be the contracting party.

aThe slave is not mi juris, and therefore is incapable of being the
contracting party.

3The slave is here the contracting party, being mi juris for the
occasion, by reason of his master's permission.

41n these cases also the slave must be considered the contracting
P«rty, tor freedom is essential to the competency of a witness. See

anlep. 6.
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10 MARRIAGE.

appointed a man her agent to contract her in marriage
to a particular person, and he did so in the presence of
two women, the principal herself being also present, and
the Imam Nujum-ood-deen was of opinion that the mar-
riage was lawful.

The time when the presence of the witnesses is required
IStllc time of the declaration and acceptance, not the tune
Of the allowance of the contract; so that if a contract he
dependent on the permission of a party, and the witnesses
were not present at the time when the contract was entered
into, it would not he lawful.

A man marries a woman calling on God and his Pro-
phet to bear witness ; the marriage is not lawful,

6. The consent of the woman is also a condition, when
spe }ias arrived at puberty, whether she be a virgin or a
thuyyibuh, that is, one who has had commerce with a man;
so that, according to us, a woman cannot be compelled by
her guardian to marry.

7. The declaration and acceptance must both be
expressed at one meeting;1 and if there be any change
of the meeting, as, for instance, if both the parties being
present, one of them should make a declaration, and the
other should then rise from the meeting before the accept-
ance, or should take to some other occupation which would
occasion a change of the meeting, there is no contract.
In like manner, when one of the parties is absent, there
is no contract; so that if a woman should say in the
presence of two witnesses, “ I have married myself to
such an one who is absent,” and the person referred to
should, on the information reaching him, say, “ | have
accepted;” or if a man should say, in the presence of
two witnesses, “ | have married such an one who is
absent,” and the woman referred to should, on the infor-
mation reaching her, say, “ | have married myself to
him;” it would not be lawful in either case, even though

1Literally place of sitting. See as to unity of the place ot meeting,
M. L. *S\ pp. 4, 12. According to the analogy of sale, this seems to
be a condition of constitution.
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the acceptance were expressed in the presence of the same
witnesses. This was the oPinion of Aboo Huneefa and
Moohummud. But if ho should send her a message or
write her a letter, to the same effect, and she should
declare her acceptance in the presence of two witnesses
who have heard the words of the messenger or the reading
of the letter, the contract would he lawful by reason of
the unity of tlie meeting in spirit; while if the witnesses
should not have heard the words of the messenger or the
reading of the letter, the contract would not be lawful,
according to Aboo Huneefa and Moohummud, though
Aboo Yoosif differed from them in this respect. And
though, on receiving and reading the letter, she should
not immediately contract herself to him at the same
meeting, but should afterwards do so at another meeting,
in the presence of two witnesses who have heard her
words and the contents of the letter, the marriage would
be lawful. And if she should say, “ Such an one has
written to me asking me in marriage, bear ye witness that
I have married myself to him,” the marriage would be
valid, because the witnesses hear her words in her
declaration of the contract, and they also hear the
words addressed to her in her repetition of them. It
makes no difference whether the messenger be free or a
slave, a minor or adult, just or unjust, for he merely con-
veys the expressions of the sender.

If the parties contract while walking together, or
riding together, the contract is not lawful;1 but if they are
both in a boat which is in progress the contract is lawful.

8. It is not a condition with us that the acceptance
sliould immediately follow the declaration; but it is a
condition that the acceptance should not vary from tire
declaration; so that if one person should say to another,
“1 have married to you my daughter for a thousand
dirhems,” and the other should answer, “ 1 have accepted
as to the marriage, but do not accept as to the muhr (or

1The words “ on abeast” (dubhuh) are added in the original, but
it is implied, 1 think, that the parties are not rilling on the same
animal. See M. L. A, p. 13
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12 MARRIAGE.

dower),” 1 tlie contract would lie null; but if lie should
say, “ | have accepted the marriage,” and should remain
silent as to the dower, marriage would be contracted
between them.

9- It is also a condition that the marriage be referred to
jl,e whole of the woman's person, or to what implies the
whole, as the head or neck, contrary to the hand or foot;
and if it be referred to her back or belly, our doctors,
according to the report of llulwaee, have said that it is
more in accordance with the tenets of our masters to hold
that marriage is contracted.

10. It is farther a condition that the husband and wife
shad both be known or identified; and, if a man, having
two daughters, should give one of them in marriage, saying
only “ his daughter,” the contract would not be valid un-
less one of them were already married, when it would be
deemed to have reference to the unmarried one. It has
been said that a female slave known in her childhood by
one name, and by another when she had grown up, should
be married in the last name, if known thereby; it would,
however, be more proper to join both the names. A
person having only one daughter called Fatimah, says to
another, “ | have married to you my daughter Ayesha,
without pointing to her; there is no marriage according to
the Futawa al Ftizlee; but if he had said merely “ my
daughter,” without any addition, the marriage would be
lawful. A man having two daughters, the eldest of whom
is named Ayesha, and the younger Fatimah, and intend-
ing to marry the elder, contracts her in the name of
Fatimah, the marriage takes effect as to the younger;
while if he had said, “ | have married my elder daughter
Fatimah ” there would be no contract as to either. When
the father of a young girl has said, “ | have married my

1“ The gift of a husband for awife. *Ask me never so much dowry
and gift.’ Gen. iniv." (Webster). “ Dowry, a different spelling of
dower but less used.” (Jhid). The original word is the same in the
Hebrew as in the Arabic language, but it seems that among the Jews
the muhr was given to the father or kindred of the wife, while among
Mussulmans it is the right of the wife herself.
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daughter such an one to the son of sucli an one,” and the
person referred to has answered, “ | have accepted for my
son,” without naming him, the contract is not lawful if he
has two sons, and valid if he has only one. And if the
girl's father should have named the son by saying, “ I
have married my daughter to thy son such an one,” and
his father should have said, “ | have accepted,” it would
he valid.

If the father of the girl should say to the father of the
boy, “ 1 have married my daughter,” without further
addition, and the father of the boy should say, “ | have
accepted,” the marriage would take effect as to the father
himself. This is approved ; and is correct.

Tlie legal effects of marriage are as follows:— It
legalizes the mutual enjoyment of the parties in a manner
permitted by law or according to nature. It subjects the
wife to the power of restraint; that is, it places her in
such a condition that she may be prevented from going
out and showing herself in public. It imposes on the
husband the obligation of muhr or dower, and of maintain-
ing and clothing his wife. It establishes on both sides the
prohibitions of affinity and rights of inheritance. It
obliges the husband to be just between his wives, and to
have a due regard to their respective rights; while it
imposes on them the duty of obedience when called to his
bed, and confers on him the power of correction when they,
are disobedient or rebellious. It enjoins on him the pro-
priety of associating familiarly with them with courtesy
and kindness. And it forbids him to associate together,
either as wives or concubines, two women who are sisters,
or so connected with each other as to render’ their associa-
tion unlawful.

(ct

Legal
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CHAPTER Il

HOW MARRIAGE IS CONTRACTED.

Marriage is M arriage is contracted by declaration and acceptance,

contracted
words!L

~Qth are expressed in words of the past,1or when one

of them is expressed in the past and the other in the
imperative or the present. So that when a man has
said to a woman, “ | marry thee for this,” and she has said,
“ 1 have accepted,” the contract is complete, even though
he should not reply, “ | have accepted.” And if he should
say, “ Marry thyself to me,” and she should accept, the con-
tract is effected”, provided that he did not intend a future
time by the expression.2

But expressions in the imperative form, such as “ Marry
me,” or “ Marry thyself to me,” or “ Be thou my wife,” are
not, properly, declarations, but appointments of agency;
and when they are answered at the same meeting by other
expressions, such as “ | have married,” or “ have accepted,
or “ hearing and obeying,” the latter serve for both sides,
and include both the declaration and the acceptance.*

As marriage is contracted by speech, so also it may be
contracted, in the case of a dumb person, by signs, when
the signs are intelligible. But it is not contracted by

tenses in the Arabic verb, the preterite and the
aorist. The latter being employed to express present and future tune,
.. * D.eterite is commonly used m contracts, for,

- e»y— *

& _
in a creative sense, to meet the necessity of the ease.-U eclaya,

V1 ‘ The imperative is supposed by Oriental grammarians to be neces-

sarily referable to future time.—Lumden.
3 Door-ool-Mookhtar, p. 190.
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taatee, or mutual surrender;1 nor by writing between
parties who are present; so that if the man should write,
“ 1 have married thee,” and the woman should write,
“ 1 have accepted thee, ” there is no contract.

The words by which marriage is contracted are of two
kinds; sureeh, or plain, and kindydt, or ambiguous. . The
sureeh, or plain, are nikdh and tazwee). All the others
are kindydt, or ambiguous, and they comprehend every
word that is employed to effect an immediate ownership in
a specific thing. Thus, marriage is contracted by lieba, or
gift, tumleek, or transfer, and sudJcul, or alms. So also by
the word beyd, or sale ; as if a woman should say, “ I have
sold myself to thee,” or a father should say, “ |1 have sold
my daughter to thee for so much.”3 And in like manner
it is contracted by the word shira, or purchase; as if a man
should say to a woman, “ | have bought thee for so much,”
and she should make answer by “ yes.”3 And if a man
should say to a woman, “ Thou art mine,” or “ hast become
mine,” and she should answer “ yes.” So also if he should
say, “ Be my wife for a hundred,” or “ | have given you a
hundred that you may be my wife,” and she should accept,
it isamarriage. If a woman irrevocably repudiated should
say, “ | have restored myself to thee,” and the husband
should answer, “ | have accepted,” in the presence of wit-
nesses, that is a marriage.  So also if a man, after he nas
repudiated his wife three times, or irrevocably, should say,
“1 have recalled thee on so much,” and the woman is
content, and the transaction takes place in the presence of
witnesses, it is a valid marriage; and it would be so even
though no mention were made of any property, provided
that both parties are agreed that the husband intended
marriage. But if the same words were addressed to a
stranger, and the woman should consent, there would be
no contract.

BT WHAT WORDS MARRIAGE IS CONTRACTED. 1’.7,

But not in
tween”\pre-
sentparties.

By what
mlv be
contracted,

Marriage is not contracted by the words ijarut, or \Wbrds by
hiring, iarut, or lending, ibahut, or permitting, ihlal, or le- ennnotbe
galizing, tumuttoda, or enjoying, ijazut, or allowing, ruza, or contracted.

*A mode of effecting sale.

Hilayah and Kfayah, vol. ii., p. 4. 3 lbid.
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being content, and tlie like. Nor by the words soolh, com-
pounding, and burdut, releasing; nor the words shirkut or
partnership, and ltalc, emancipating; nor by the word
ivuseeut, bequeathing; for though that is a cause ol pro-
perty, its effect is postponed till after death.
Difference There is some difference as to the words kurz, or
os tocern Ending,1and ruhn, or pledging; but the sound opinion is
tain other that which negatives the contract. It has been said, however,
expressions. (jie contract of marriage may be effected by means of
the word kurz, according to the analogy of the doctrines of
Aboo Huneefa and Mooliummud ; for with them the in-
herent meaning of kurz is an exchange of property for
property,2which is the definition of sale; and this has been
approved. With regard to the word sulum, or advance,
which is also a kind of sale, it has been said by some that
it is sufficient to effect the contract of marriage, but by
others that it is not sufficient. And there is the like
difference of opinion with regard to surf, which is likewise

d-rfy 16 MAKEIAGE.

a sale.
Miscella- A woman says to a man, “ | have married myself to
neousca.es. intending to add “ for a hundred deenars,” but before
she can utter the words lie answers, “ | have accepted;”

marriage is not contracted, A man sends a party of per-
sons to another to solicit him for his daughter, and they
say in Persian, “ Hast thou given thy daughter to us, and
he answers, “ | have given,” whereupon they reply, “ We
have accepted;” but this is no contract of marriage for
want of reference to the suitor. A man and woman
acknowledge a marriage in the presence of witnesses, saying-
in the Persian language, “ We are wife and husband,” but
mama de is not thereby contracted between them, and this
is approved. And if he should say, “ This is my wife,” in
the presence of witnesses, and she should say, “ This is my

1 The distinction between this word and iarut on the preceding
page is the same as between the mutuum and conmodatum of the
Roman law ; the obligation of the borrower being to return a similar
of the thing lent in tbe former case, and the actual thing itself in the
latter.

3See M. L. S.ylIntroduction, p. xli.
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husband,” there never having been any marriage between
them, the correct view, notwithstanding some difference of
opinion upon the subject, is that thiswould be no marriagel
— unless judicially pronounced to he a marriage, or the
witnesses should say to the parties, “* Have you made this a
marriage?” and they should answer, “ Yes;” when, according
to the approved doctrine, as stated in the Shurh-ool-Jussas,
it would be a marriage. Alee-as-Soghdee having been
asked concerning a man who saluted a woman, saying
“ Salaam uleki (peace be to thee) O-my wife,” whereupon
she answered, “ And to thee salaam, O my husband” (the
words being heard by witnesses), said that there was no
contract. When a person says to the father of a girl,
“ Hast thou married thy daughter to me?” and he answers
“ | have married,” or “ Yes,” there is no marriage until
the man say after this, “ | have accepted;” for his first words,
“ Hast thou married to me ?” are merely interrogative.

The reference of marriage to a future time, and its Sub- H& Moo%6
pension on a condition, are not valid.2 A Moozdfmarriage,
therefore, or one which is so referred, as if a person should futuremi
say, “ | have married thee to her to-morrow,” is not valid ; marriages,
but a Moo&Iluk, or dependent marriage, is valid where the
dependence is on an event already passed, for its state
may be ascertained. Hence, if a person whose daughter
has been asked in marriage should falsely inform the appli-
cant that he had already married her to such an one, and
should say, “ If | had not married her to him | would
have married her to thy son,” and the father of the
son should thereupon accept in the presence of witnesses,
and it should subsequently transpire that the daughter had
not been married to any one, this would be a valid
marriage. But if a person should say to a woman, in the
presence of witnesses, “ | have married thee for so much, if
my father permit,” or “ be satisfied,” and she should answer,
“ 1 have accepted,” there would be no valid marriage.

1 The declaration would apparently be sufficient to constitute
marriage according to the Law of Scotland.— Bell s Principles, § 1514.
2 Door-ool-Mookhtar, p.196.
0
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A NiMh-i-Mootut,2or usufructuary marriage, is batil or
ji an(j js no” susceptible of repudiation, nor of Ecela
nor Zihar,3neitlier does either of the parties to it inherit
from the other. This is a Mootut when a man says to a
woman free from any cause of prohibition, “ I will take
the enjoyment of you for such a time,” as ten days for in-
stance, or “ for days,” or “ Give me the enjoyment of your
person for days,” or “ ten days,” or without any mention

of days “ for so much.” %6

A Moowuhkut,* or temporary marriage, is void;6 and it

pes no difference whether the time be long or short,
according to the most valid opinions, nor whether it be
known or unknown. Hulwaee and many of the learned of
“ our ” sect have said that if the time mentioned be certainly
beyond the period of human life, as a thousand years, for
instance, the contract takes effect, and the condition is
void; in the same way as if a man should marry a woman
till the end of time, or the going out of Antichrist, or the
descent of Jesus Christ, and Ilusn has reported to that
effect as from Aboo Huneefa. Surukhsee has recorded

1 Literally, “ a marriage of enjoyment.” The word mootut enters
into the definition of marriage ; and is the root of tumuttooa by which
it has been already seen that marriage cannot be contracted.

2 [Swearing not to cohabit with a wife for four months, if a free
woman, or two, if a slave; by which means, if the vow be kept,
divorce is induced.

3 A husband likening his wife to the back of a female relative
within the prohibited degrees.

4 Malik deemed this marriage to be lawful, as it was once per-
mitted by the Prophet, and the permission was never abrogated in his
opinion. Aboo Illuneefa, however, held the assent of all the com-
panions to be sufficient proof of abrogation, and farther, that the
permission itself was only for a particular occasion, and limited to a
few days. See Hidayah and Kifayah, vol. ii., p. 29.

5 With what remains of this chapter | have mixed up some cases
that, in the original, are placed in a sub-section at the close of the
next chapter, but appear to me to be more immediately connected
with the subject of this.

6 The reason assigned for this is that it can be for no other purpose
than mere enjoyment, and therefore falls within the prohibition of
mootaut marriages, from which they differ only in the words ol con-
stitution.— Kifayah, vol. ii.. p. 30.
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that when a woman marries for a thousand till the harvest,
or the treading out of the corn, there is a difference among
the learned as to the point, hut the approved doctrine in
mv opinionl is that the contract is effected, and the period
to be construed as having reference to the muhr or dower.
When an illegal condition is annexed to a marriage,
the contract is not cancelled by it, but the condition
itself is inoperative, leaving the marriage unaffected ; con-
trary to the case of a marriage dependent on a condition,
which, as already observed, is not valid.0 If a man
should marry a woman absolutely, but with the inten-
tion of remaining with her only for a certain time,
the marriage would be valid. Or if he should marry her
on a condition that he will repudiate her after a month,
still the marriage would be lawful. And there is no objec-
tion to marrying a woman as a Nuhurhjyah, that is, on
the terms of sitting with her by day and not by night. A
man marries a woman on condition that she is repudiated,
or that her business as to repudiation is in her own hands;
Mooliummud has said, with regard to such a case, that the
marriage is lawful, but the word “ repudiated ” (talik) is
void, and that the business is not in her hands. The lawyer
Aboo Leeth, however, has said that this is so when the
husband has taken the initiative, and said, “ | have mar-
ried thee on condition that thou art repudiated;” but that
when the initiative is on the part of the woman, who says,
“ 1 have married myself to thee on condition that I am
repudiated,” or “ that the business is to be m my hand to
repudiate myself when | please, and the ms an says,
“ | have accepted,” the marriage is lawful, and repudiation
takes effect, or is in her power, as the case may be. And
in like manner, when a master marries ns emue s ave 0
his male slave, if the latter should commence and say,
<Marry this your slave to me for a thousand on the con-
dition that the matter is to be in your hands, to repudiate
her whenever you please,” and the master then marries

>The opinion is probably that of the authority cited.
1 Duor-ool-Mookhtar, p. 196.
Cc2

ditions.
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her to him, the marriage is valid, hut the business or power
of repudiation is not in the master's hands; while it the
master should commence and say, “ | have married to thee
my female slave on condition that her business is to be in
my hands, to repudiate her whenever Hike,” and the male
slave should say, “ | have accepted,” the marriage would be
lawful, and the business in the master’'s hands. And it the
male slave should say to his master, “ When | have married
her, her business is then in your hands for ever, and he
should thereupon marry her, the business would be in the
master’s hands, and could never be taken out ot his hands.

It j9 lawful for a Moohrim and MoohrimahZX*to inter-,
marry while in the state of Uiramr So, also, a Moohrim
guardian may lawfully contract or give his female ward in
marriage.

A man that is sued in marriage by a woman who pre-
duces evidence against him, and is made or declared to be
Ids wife by a decree of the judge, may lawfully take her

jjve with him, though in point of fact he had never
married her; and he may have connection with her if
solicited to that effect, according to Aboo Huneefa, and
the first opinion of Aboo Yoosuf; but, according to tie
second opinion of Aboo Yoosuf, which was also that ot
Moohummud, he is not at liberty to have connection with
her. Aboo Huneefa thus gives a creative effect to a
decree; but for that purpose it is necessary that the woman
should be legally competent to enter into the contiact; for,
if the woman were actually the wife of another or m her
iddut (or term of probation3d) for another, or had been thrice
repudiated by the man himself, the judge’s decree would not
he operative. And itis a necessary condition that witnesses
should be present at the time of the decree, according to all
our masters. In like manner, if a man should sue awoman
in marriage, the effect would he the same. So also, it a
decree were pronounced for a divorce on false testimony
with die woman'’s know ledge, she might lawfully intermarry

1 Male and female pilgrims to Mecca,
a That is, while on pilgrimage; after putting on the pllgrlm s diees.
s After death or divorce, to ascertain if she be pregnant.
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with another husband after the expiration of her iclilut, and
even the witness might lawfully marry her, and she would
become unlawful to her first husband. According to Aboo
Yoosuf, neither the first nor the second could lawfully
have connection with her; but, according to Moohummud,
her first husband might lawfully have such connection until
consummation with the second, when further connection
with the first would become unlawful from the necessity of
observing an iddut, and with regard to the second, it would
never be lawful for him to have connection with her. A
man sues a woman in marriage, and she denies the claim,
but he enters into a composition with her for a hundred
dirhems, on condition of her acknowledging the suit, and
she does so; the sum agreed upon is binding on him,
and her acknowledgment is instead of a new contract.
If, then, it take place in the presence of witnesses, the
marriage is valid, and she may live together with him,
as between her and her lord; but if not, marriage is not

contracted, and she cannot lawfully live in the same place
with her husband.

The optionslof inspection, defect, or stipulation have no
place in the contract of marriage, whether the option be
given to the husband or the wife, or to both, and whether
it be for tlwee days, or less or more; so that if the stipula-
tion were made the marriage would be lawful and the con-
dition void. There is an exception, however, in the case
of defect, when the husband is an eunuch of either kind, or
impotent; and the woman has an option according to Aboo
Huneefa and Aboo Yoosuf. When one of the parties
stipulates with the other for freedom from blindness, para-
lysis, or the exhaustion of old age, or for the quality of
beauty, or the husband stipulates for virginity in the wife,
nnd the fact proves to be the contrary ot what was stipu-

(at

Mamiage
REET
option,

1 Option isapower of cancellation, which may be reserved to either

party in a contract of sale by express stipulation, and is allowed
without stipulation to a purchaser who buys a thing which he has not
seen, or which proves to be defective. See M. L. S,, chapters vi., vii.,
and viii.
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lated for, still the party has no option. A man marries a
woman under a condition that he is a citizen, and he
proves to be a villager, the I’T‘Bﬂ‘iégp is lawful if he be her
equal, and she has no option. And in the Futawa of Aboo
Leeth, there is a case of a man who married a woman
under a condition that her father should have an option,
and the marriage was held to bo valid without the option.
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CHAPTER Il

G- WOVEN WIO ARE UNLANALL (R FRCHBITED—OF THESE
THERE ARE NINE ALASSS

Class First,

Or such as are Prohibited by reason of Nusb or
Consanguinity.

These are mothers, daughters, sisters, aunts paternal and Prohi-
maternal, brothers’ daughters and sisters’ daughters;1 and Gyi'ai_
marriage or sexual intercourse with them, or even guinity.
soliciting them to such intercourse, is prohibited for ever,2
that is, at all times and under any circumstances.
Mothers are a man’s own mother, and his grandmothers
by the father's or mother's side, and how high soever.
Daughters are the daughters of his loins, and the daughters
of his sons or daughters how low soever. Sisters are the
full sisters, and the half-sister by the father or the mother.
And so as to the daughters of the brother and sister, and
how low soever. Paternal aunts are of three kinds: the
foil paternal aunt, the half paternal aunt by the hither
(that is, the father's half-sister by his father), and the
half paternal aunt by the mother (or the fathers half
sister by his mother). And so also the paternal aunts of
his father, the paternal aunts of his grandfather, and the

m The prohibition is contained in the following passage from the
Kooran*“Ye are forbidden to marry your mothers.and your
daughters, and your sisters, and your aunts-both on the father s ami
the mother's side; and your brothers' daughters and your sisters’
daughters.”— Sale's Translation, vol. i.,, - ... ..

- The distinction between a perpetual and a temporary prohibition
is of importance. See post, Chapter of Invalid Marriages.
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paternal aunts of Lis mother and grandmothers. Maternal
aunts are the full maternal aunt, the half maternal aunt by
the father (that is, the mother’s half-sister by her father),
and the half maternal aunt by the mother (or the mother’s
half sister by her mother), and the maternal aunts of
fathers or mothers.

Class Second,

Or such as are Prohibited by reason of Affinity; and of these
there are Four Degrees.

The first are the mothers of wives, and their grand-
mothers by tbe father’'s or mother's side. The second are
the daughters of a wife or of her children how low soever ;
subject to this condition, that consummation has taken
place with their mother, that is, the wife, and whether the
daughter be under the husband'’s protection or not. “ Our”
masters do not account retirement with a wife equivalent to
actual consummation in rendering her daughters prohibited,
dhe third degree of affinity comprises the wife of a son, or of
a son s son, or of a daughter’s son, how low soever, whether
the son have consummated with her or not; but the wife
of an adopted son is not prohibited to the adopted father.1
The fourth degree are the wives of fathers and of grand-
fathers, whether on the father’'s or mother’s side, and how
high soever. And with all these marriage or sexual inter-
course is prohibited for ever.2

The prohibition of affinity is established by a valid
marriage, but not by one that is invalid. So that if a man
should marry @ woman by an invalid contract, her mother
docs not become prohibited to him by the mere contract,

1 Adoption is not recognized by the Moohmumudan law.

? These are all included in the prohibition of the Kooran, viz.:—
“ And your wives’ mothers, and your daughters-in-law, which are
under your tuition, born of your wives, unto whom you have gone
in, but if you have not gone unto them it shall be no sin to you to
many them, and the wives of your sons, who proceeded out of your
loins."— Sale, as above.
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but by sexual intercourse. And the prohibition of affinity,
is established by sexual intercourse, whether it be lawful
or apparently so, or actually illicit.t1 When a man has
committed fornication with a woman, her mother, how
high soever, and her daughters, how low soever, are pro-
hibited to him, and the woman herself is prohibited to his
father and grandfathers, how high soever, and to his sons,
how low soever.-

As this kind of prohibition is induced by sexual inter-
course, so it is also occasioned by touching a woman with
the hand,2 or kissing her or looking on her nakedness with
desire, whether it be done by right of marriage or of pro-
perty, or unlawfully, and whether she be a step-daughter
or not, for there is no difference in. this respect.3 And if
a woman should look on the nakedness of a man, with
desire, or touch him with desire, prohibition by affinity,
would iu like manner be incurred, and her mother and
daughter would be rendered unlawful to him.4 Lying
together with desire is equivalent to kissing, and so also
is mutual embracing. Desire is necessary ill all cases,
and prohibition is not incurred by looking on, or touching
all parts of the body, except when done with desire, and
on this point there is no difference of opinion.

With regard to touching, the prohibition is equally es-
tablisked, whether it be intentional, or inadvertent, or com-
pulsory, or even in sleep, and apparently whatever part of
the person be touched. If a man should touch with his
bund the hair of a woman’s head at its junction with the
head, prohibition would be established without doubt, and
according to Natikee, without this distinction, and abso-
lutely. If he should touch her nail with desire, prolnlu-

m According to Shafci, the prohibition of affinity is not induced by
Zina : (Medaya, vol. i, p. 81.) This, and similar differences of opinion,
are of some importance. See post, Chapter of Invalid Marriages.

2 Lumusum—Tetigit manu et palpavit—Freytag.

3 The text of the Kooran on which the prohibitions of affinity
are founded refers particularly to the “ daughters ot your wives.”
— Hcdmia, vol. i., p. 78.

4 |boi, p. 82.
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tion is established. It is assumed that there are no clothes
between the parties, and if there be a cloth between them,
so thick that the person touching cannot feel the warmth of
the other’s body, prohibition by affinity is not established,
however much desire may be excited, but if the cloth be
so fine that the warmth of her body can be felt by his hand
it is established. So also if his hand were applied to the
sole of her boot, unless it be so hal'd as to prevent his
feeling the softness of her foot. And when a man Kkisses a
woman with a cloth between them, hut is sensible of the
cold of her front teeth or of her lip, that i3 a kiss; and the
case is the same with regard to touch. A prolongation of
the touch is not necessary ; hence it has been said that if a
man should reach his hand to a woman, with desire, and it
should happen to touch the nose of her daughter, and his
desire were increased, the mother would become unlawful
to him, though he had withdrawn his hand on the instant.
But it is a condition that the female touched be old enough
to have desire. And the futwa is in favour of nine years
as the age of desire, and nothing under it. Even actual
connection with a female child so young as to have no desire
does not occasion the prohibition of affinity. But though a
woman have passed the age of desire, she may still give occa-
sion for this prohibition for having once come within the line,
she does not get beyond it by becomingold. Desire in the
male is also a necessary condition, so that actual connection
by a boy of four years old would not induce the prohibi-
tion of affinity, while if a boy be of an age that usually
admits of sexual intercourse, such intercourse by him is the
same as by an adult person, and such a boy is described as
one who desires and is desired of women. Desire must in
all cases be simultaneous with the touch or sight, for if
these occur first without desire, and desire is afterwards
excited, prohibition is notincurred. The definition ofdesire
in a man is turgidity of the virile member, or the increase
of such turgidity if it have previously existed. And this
definition is correct, and decisions are given in accordance
with it. But it supposes the person to be a young man,

cgpalde of coiLion, lor il he be old or impotent the defini-
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tion of desire in sucli an one is a motion or beating of tbe
heart, accompanied by desire, if it were not previously
beating, and an increase of desire where the movement
already exists. The definition of desire in a woman and
a mujboob,1 is desire in the heart, or taking delight
in it when there is none, and an increase of it when it
already exists. The existence ofdesire in one of the parties
is sufficient, but it is a condition that it shall not diminish
at the time of touching or seeing, for if it do so the prohi-
bition by affinity is not incurred. Aild according to Sudur-
o0os-Shuheed, thefutwa is in accordance with this distinction.

If a man should acknowledge that he has incurred the Oises"of
prohibition by affinity he is to be taken at his word, and “odrent
the parties are to be separated. And the rule is the same connected
though he should ascribe its occurrence to a time previous prooccung.
to bis marriage, as, for instance, if he should say to bis
wife, “ I bad connection with your mother before your
marriage,” he is to be taken at his word, and they are to
be separated; but he is not to be credited so far as re-
gards the dower, and is accordingly liable for the whole
amount specified or agreed upon, but without the ookr,

(or prescribed ransom for vitiated virginity.) It is not
necessary that he should persist in the declaration, for
though he retract, and say " | bed,” the judge is not to
believe him ; but, as between himself and his God, if the
declaration were really false, his wife would not be pro-
hibited to him.  And Moohummud has related in Ins book
of marriage, that if a man should say to a woman, “ This
is my mother by fosterage,” and afterwards wis mg to
marry her should say, “ | made a mistake m this matter,

he is allowed to marry her on a liberal construction o tle
law. The reason of the difference between the two cases
is, that in the former the declaration which he makes 1ms
reference to his own act, and as a mistake wit 1 legar to
one’s own act is rare, he is not to be believed ; but in the
case of fosterage what he declares to be his own act has

1Fromjubb, which means the removal of the penis only. Poor-
ool-Moukhtar, p. 267.
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reference to another fact, of which his knowledge must
have been derived by hearing from other persons, and in
such matters it is by no means uncommon to make a mis-
take. When a man kisses or touches a woman, or sees
her nakedness, and then says it was not with desire,
Sudur-oos-Shuheed lias said that in the case of the kiss a
decree should be given for establishing the prohibition,
unless it be proved that the kiss was without desire; but
that in the case of the touch, or sight of the nakedness, a
decree is not to be given for the prohibition, until it be
proved that the act was done with desire; for desire is
implied in Kissing, but not in touching nor in seeing the
nakedness. This, however, is only when the touch is on
some other part of the person than the actual nakedness,
for otherwise the assertion is not to be credited. The
Sheikh Zuheer-ood-deen A1 Moorghenanee used to decree
for the prohibition in the case of a kiss on the mouth, the
cheek, or the head, though it were on the mikna or
coif, and to say that the man is not to be believed in
saying that the kiss was without desire, but is entitled
to credit if he deny desire in the case of a touch, in the
absence of some unequivocal sign, as embracing her round
the neck. And if he put his hand upon her bosom and
say it was not with desire, he is not to be believed, because
the presumption is against him; so also it he should ride
together with her on a beast; but the contrary, if he ride
on her own back to cross a water.

Testimony is to be received to a person’s acknowledg-
ment of having touched or kissed with desire. But is it
to be received to be the mere fact of touching or kissing
with desire? The approved doctrine is that it should be
received ; and Aly-al-Buzduvee was of that opinion.
Moohummud has reported to the same effect in the Jama
on the subject of marriage; for desire is an emotion that
continues lor some time, and is indicated by a quivering
of the members and other signs. And itis customary to
receive the evidence.

A man is asked, “ What did you do with the mother of
your wife?” and he answers, “ I had connection with
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her,”—prohibition by affinity is established; and it is said
that even though the questioner and the answerer were
both in jest, there would be no difference, and that the
man is not to be believed if be allege that he lied. A
man having a female slave says, &I had connection with
her,”—she is no longer lawful to his son. But if the slave
were not his property, and he should say “ | had connec-
tion with her,” the son might disbelieve the assertion, and
have connection with her, for the presumption is in his
favour. And if the slave come to him by inheritance
from his father, he may have connection with her,
unless he know that his father had such connec-
tion.

If a woman complain that a touch of her by her
husband’s son was with desire she is not to be believed,
and the word of the son is to be preferred. A man kisses
his father's wife with desire, or a father kisses his sons
wife with desire, against her will in either case, and the
husband denies that the kiss was with desire, the word of
the husband is to be preferred; but if he admit that it
was with desire, a separation must be made between the
married parties, and the husband is liable for the dower.
He is, however, entitled to have recourse against the
aggressor if the mischief was intended, but if it was done
unintentionally he has no redress. In a case of actual
connection he would have no right of redress against the
party who did the mischief, though he actually intended
by the act to do the injury, because m that case liability
tothe hudd, or specific punishment for the particular offence,
would be incurred, and a pecuniary mulct cannot be
joined with the hvdd. A man marries the slave of another,
and she kisses the son of her husband before he has con-
summated with her, and the husband complains that the
kiss was with desire, but the master denies that it was so ;
in these circumstances the slave becomes absolutely sepa-
rated or divorced from her husband by reason of his
declaration that she kissed with desire, and he is liable tor
half the dower by reason of the masters denial that the
kiss was with desire. But the word of the slave herself
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would not be entitled to credit if she should say, “ | kissed
him with desire.”
Marriage Moohummud has stated in his book of Marriage, that
isnotdis t]le (reneral principle is that marriage is not taken away or
o\™iHnt dissolved by the prohibition of affinity, or fosterage, but
atedby that it is rendered invalid or vitiated, so that if the husband
the prohi- should have connection with his wife before actual sepata-
hitionof t;onj ]1Cj8 Jixx liable to the liudd, whether ho had any doubt
afimity. ~ ~ subject or not. When a man has done wickedly
with a woman, and repented of his misconduct, he is still
prohibited to her daughter, for tbe prohibition of marriage
with her daughter which he has incurred is perpetual; and
this is evidence that prohibition is established by illicit in-
tercourse, and by whatever induces prohibition by affinity.
There is no objection to a man marrying a woman, and
his son marrying her daughter or mother.

30 MAKBIAGE

Class T hikd,
Or Women who are Prohibited by reason of Fosterage.

Prohibi- Every woman prohibited by reason of consanguinity and
fewm'c affin% "is prohibited also by fosterage, as will be explained
in the Book of Fosterage.

Class Fourth,
Or Women who cannot be Lawfully Joined logether.

Worren This prohibition is of two kinds: one applicable to

rit’te L - women who are strangers to each other, and the other ap-

fullyjoined ,,i;cablc to women who are related to each other,

dumber f  First, with regard to strangers. It is not lawful for any

w™dltr ©  man to have more than four wives at the same time. And
it is not lawful for a slave to marry more than two. A
Mookatib, Moodabbur, and the son of an Oom-i-wulud,lare
like absolute slaves in this respect. It is lawful for a treel

1 Literally, mother of a child. A slate who has borne her mester a
child, acknowedged by him, and who is entitled to her freedom at his
death. The sonreferred to in the text is by Brother man.
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man to keep and cohabit with as many female slaves as he
pleases, but it is not permitted to a slave to keep and co-
habit with any, even with the permission of his master. A
free man may marry four women whether they be slave
or free. And a slave may marry two women, whether
they be slave or free. When a free man has married five
wives in succession the marriage of the four firstis lawful,
but the marriage of the fifth is unlawful, and il he marry
five in one contract, the marriage of the whole is vitiated.1
The case is the same with regard to a slave who marries
three. If an alien marry five wives, and they all embrace
the faith, and if he had married them in succession, the
marriage of the four first is lawful, and a separation should
be made between him and the fifth, according to all opin-
ions, while, if he had married the whole together, he must
be separated from the whole, according to Aboo Huneefa and
Aboo Yoosuf, and if he had married first one and then four,
the first marriage would be lawful and none of the others.
Second, with regard to the joining together of women ,&rine&e%
who are relatives® It is not lawful to cohabit with two
sisters, either in marriage or by right of property, whether
they be sisters by consanguinity or fosterage. The general j'Xd to-
principle with regard to the joining together of women, is, B*er-
that it is not lawful to join together any two women, who, if
we suppose either of them to be a male, could not lawfully
intermarry, by reason of consanguinity or fosterage. Ilence
it is not lawful to join a woman with her paternal or
maternal aunt, by consanguinity or fosterage, but it is
lawful to join a woman with her husbands daughter.
And in like manner awoman and her female slave may be
joined together, for theunlawfulness of marring m such a
case is neither by reason of consanguinity noi os
a man marry two sisters by one contract he must be separ-
ated from them both, and if the separation take place before
consummation, they are not entitled to an)thing, mt if it

11t may be of importance to observe, that in neither case is the
marriage said to be butil, or void. See post, Chapter of Invalid
Marriages.
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take place after consummation, each of them is entitled to
whichever is the less of her muhr-mithl, or proper dower,
and the dower mentioned in the contract. Should the
sisters be married by separate contracts, the marriage of the
last married is invalid, and it is incumbent on the husband
to separate from her. If the judge be aware of the fact,
he is bound to make the separation, and if he do so before
consummation none of the legal effects of marriage are in-
ferred, but if not till after consummation the woman is en-
titled to dower, and the husband liable for whichever may
be the less ofher proper dower and the dower specified. She
must also observe her iddut (or term of probation,) and
the paternity of her offspring is established, the husband
being bound to refrain from matrimonial intercourse with
his wife, until the expiration of the sister's iddut. If
he had married the two sisters by separate contracts, and it
is not known which of the contracts was first, the husband
is to be required to explain, and if he do so the priority is
determined according to his explanation; but if he fail to
explain, he has no choice, and must) separate from both.
And if the separation take place before consummation they
are both entitled to half the dower, supposing the dowers
to have been equal, and specified in the contracts, but if
the dowers Wecre of different, amounts, then each woman is
entitled to a fourth part of each dower. If no dower be
specified in the contract, a single mootaut (or present) is
due to both, in exchange for the half dower. Should the
separation take place after consummation, each woman
would he entitled to her full dower.
A wonan The rules above mentioned with regard to two sisters
whocan- apply equally to all other near relatives, who cannot be
hillyjoined lawfully joined together in connection with a man. And if
otherieiiot <ainiln desire to mArry 0116 °f the two after separating from
prohibited the other, he is at liberty to do so, provided that the separ-
rmilnfrom alion take place before consummation; but if it do not take
the Otter.  place till after the consummation, he must wait till the ex-
piration of both their idduts. When the iddut of one has
expired, but not that of the other, he may marry the
woman who is still in her iddut, but not the other, until the
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unexpired tctMwt bealso completed. 1fconsummation with one
only has taken place, lie may marry that one, but not
the other, until the expiration of her sister's iddut, and
when that has expired he may marry whichever of them he
pleases.

As it is not lawful for a man to be married to two sisters
at the same time, so also it is unlawful for him to keep

/H
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them both for pleasure; and when a man is the owner of concubines

two sisters, ho may enjoy whichever of them he pleases,
but when lie has enjoyed one of them he is not at liberty
to enjoy the other; and in like manner, if he should buy
a female slave and have connection with her, and then
purchase her sister, he may repeat his intercourse with the
first, but cannot have connection with the other, until he
has made the first unlawful to him, which is done either
by rmrrylrg her to another man, or parting with his right
of property in her, by manumission, gift, sale, bestowing
her in charity, or kitabut.l Manumission of part is equiva-
lent to manumission of the whole, and transferring his
right of property in part is equivalent to a transfer of the
whole. But if he merely say, “ she is prohibited to me,”
the other docs not become lawful; as the occurrence of the
courses, nifas (or the time of purification after child-birth),
putting on the ihram, or pilgrim’s garment, on coming
within the territory of Mecca, and fasting, are all causes of
prohibition. When he has had connection with both, he
is not at liberty to repeat it with either till the other is
rendered unlawful to him, as already explained. And if
he sell one of the two, or give her in marriage, o1 as a gift,
and the sold one is returned to him on account of a defect,
or he revokes the gift, or the husband of the manied one
divorces her, and her iddut has expired, he cannot have
connection with either till he has rendered the other un-
lawful to him. Suppose a man to marry a female slave
and to refrain from intercourse with her till he has pur-

1 A contract of emancipation for a ransom entered into between a
master and his slave, who becomes, in consequence, a Mooliatib, and
cannot be sold unless he fail to pay the ransom.
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chased her sister, he would not be at liberty to enjoy the
purchased slave, because the bed is established by mere
marriage, and if he were to have connection with her, it
would be ajoining of both in one bed. And if he should
marry the sister of a slave whom he has already enjoyed,
the marriage would be valid; and being so, he is not to have
connection with the slave, even though he should refrain
from matrimonial intercourse with his wife: nor can he have
connection with liis wife until he has rendered her enjoyed
sister unlawful to him in some of the ways already
specified; after which he may have connection with his
wife, and he may immediately have such connection if he
had never enjoyed the slave. Should the marriage with
the slave’s sister be invalid, the slave is not prohibited to
him until he consummate with his wife; whereupon any
further intercourse with the slave would also be,come
unlawful. A man marries two sisters, one of whom is
in her iddut for another man, or is actually married to
another, the marriage with the woman who is free from
any tie is lawful.

N ‘s no* lawful for a man to marry the sister of his
mooutuddah (or repudiated wife who is still in her iddut),
whether the iddut be for a revokable, or absolute, or
triple repudiation,1 or for an invalid or a dubious mar-
riage. And as it is unlawful to marry the sister of a
woman who is in her iddut, so it is unlawful to marry any
other of her near relatives who could not be lawfully joined
with her ; or to marry four others besides her. And if a
man emancipate his oom-i-wulud, it is not lawful fur him to
marry her sister until the expiration of her iddut: but he
may lawfully have four wives besides her, according to
Aboo Huneefa; while according to the two disciples, the
sister is lawful to him also. If the husband say, “ she
informed me that her iddut was past,” and this be within a
time not ordinarily sufficient for that purpose, his word is
not to be received: nor is hers when giving such information,
unless she accompanies it by some probable explanation, as

1 Shafci held it to be lawful.—//«% «, vol. i., p. 83.
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the miscarriage of a formed child,1or the like; but if the
assertion of the husband be made at a time within which
it may be reasonably supposed that the iddut has expired,
and she assent to his statement or remains silent, or is
absent, he may marry another or her sister if he please;
and so also though she should negative his statement,
according to our sages. It is lawful for the husband of an
apostate who has fled to a foreign country to marry hei
sister before the expiration of her iddut, in the same way
as if she had died. And if she should return as a moosli-
mali'l after the marriage with her sister, the marriage would
not be vitiated, since the iddut does not revive; but if she
should return before the marriage, though the result would
still be the same, according to Aboo Huneefa for, in his
opinion, the iddut having once ceased does not revive with-
out a new cause—yet, according to the disciples, it would
not be lawful to marry the sister, because by the return of
the woman in the faith, her flight becomes in law an ordi-
nary absence, and as her property reverts to her in such
circumstances, so also does she return to the state of a
mooutuddah.

A man marries two women, one of whom he cannot law-
fully marry by reason of her being within the prohibited’
degrees, or the wife of another husband, or an idolatress,
but the other of whom it is lawful lor him to mairy, the
marriage with her who is lawful to hums vahd hut he
marriage with the other is void;’ and the whole of the
specified dower belongs to her whose marriage is lawful,
according to Aboo Huneefa.l But suppose hUU o con-
summate with her who is not lawful to urn, then, as
reported in the Asul, she would be entitled to a proper
dower, whatever it m’ingE QJHBUH{ 'fo>and the oilier woman

« Literally, a child whose creation iS manifest. The iddut of a
pregnant woman is completed by her deliveiy.
3 Feminine of Mooslim.
3 liv one contract in implied.— Jicdmjn, vol. p. >—
4 According to the disciples, the dower should be divided ratably
according to the proper dower of each woman. lIbid.
D2
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would be entitled to the whole of the dower specified in
the contract. And it is said in the Mubsoot that this is
correct according to Aboo Iduneefa.

Class Fifth,

Or Female Slaves married upon ‘Free Women (that is
while Marriage with a Free Woman is still subsisting) or

together ivith them.

The marriage of a female slave upon a free woman, or
together with her, is not lawful.2 And in like manner as
to°a moodubburuh* and oom-i-wulud._ If a female slave
an(j a free WOman be put together in one contract, the
marriage with the free woman is valid, but that with the
slave is void, that is, when the marriage with the free
woman if it stood alone would be valid ; for otherwise the
addition of the free woman to the slave would not invali-
date the marriage with the slave; and supposing him to
marry the slave first and then the free woman, the marriage
of both would be lawful. If a man should marry a female
slave upon a free woman who is still in her iddut after an
absolute or a triple repudiation, it is not lawful according
to Aboo Huneefa, though lawful according to his disciples;
and if she be in her iddut for a revokable repudiation,
the marriage i, unlawful without any difference of opinion
while if the iddut of the free woman be for an invalid
marriage or sexual intercourse of doubtful legality-
though Husn has related that there was a difference of
m,inion between the master and his two disciples on such a
ease-according to another report, they all agreed in think-
ing that the marriage with the slave would be lawful; and
this is more probable and likely. When a man marries a
free woman during the iddut of a slave for a revokable
repudiation, and then recalls the slave, this is lawful.

A slave marries a free woman and consummates with

1 shafei held it to be lawful for a slave to make such a marriage,
and Malik, for any one with the free woman's consent.— Hedayn, 1.,

p. 87.
2 Feminine of Moodubbur.
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lier without the permission of his master; he then marries
a slave, but still without his master’s permission, and subse-
qucnth' the master sanctions both marriages; the marriage
with the free woman is lawful, but not that with the slave.
A man having agrown-up daughter and a grown-up female
slave, says, “ | have married them both to you, each for so
much,” and the husband accepts the marriage with the
slave, it is void nevertheless; and'if he should afterwards
accept the marriage with the free woman it would be
lawful.

It is lawful for a man to marry a slave who is either a
Mooslim or Kiiabeeah, even though he should have the
means of marrying a free woman.

Class Sixth,

Or Women who are prohibited by being involved in the rights
of others.

It is not lawful for a man to marry the wife, or the moo/t-
tuddah of another, whether the iddut be on account of
repudiation, death, or the consummation of an invalid or a
semblable marriage. And if a man should many the wife
of another, not knowing her to be the wife of another, and
should have connection with her, an iddut would bo neces-
sary ; but ifhe knew her to be the wife of another, itwould
not be required, so that her husband would be under no
prohibition from having matrimonial intercourse with her.1
It is lawful for the master of the iddut, that is, the person
by connection with whom it is induced, to marry the
mooutuddah when there is no other impediment besides the
iddut.

Aboo Huneefa and Moohummud have said that it is law-
ful for a man to marry a woman pregnant by whoredom,
though he must refrain from matrimonial intercourse with
her till her delivery. Aboo Yoosuf, however, was of

11In the first case there would be a semblable marriage, which
requires iddut, while in the second there would he mere adultery,
which docs not require it.
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opinion that the marriage is not valid, but the futwa is in
accordance with the opinion of the two others. As itis
not permitted to have connection with her, so also it is not
permitted to solicither. In the Mujmooa Nuwazil it is stated
or was that when a man marries a woman with whom he has
himself™ already had illicit intercourse, and it appears that she is
pregnant, the marriage is lawful, and he may have con-
nection with her, and she is entitled to maintenance
according to all their opinions. A man marries a woman
and she miscarries of a child which appears to be created
or fully formed; if the miscarriage take place at four
months, the marriage is lawful, but if it take place within
this period it is not lawful, for creation is not established in
less than 120 days.1 The marriage of a woman pregnant
of a child whose descent or paternity is established/ is not
lawful according to all opinions; but according to Aboo
Huneefa, if the descent be established from an enemy, as
for instance, if the woman be a fugitive or a captive, the
marriage would be lawful, but the husband should not
have connection with her till after her delivery. Aboo
Yoosuf has reported to this effect as from Aboo Huneefa, and
Tahavee has confidence in the report, but it was contra-
dicted by one by Moochummud on which Kurkhee relies,
nor can he and the report relied on by him is most correct.3 A man
give his gives his oom-i-wulud in marriage when she is pregnant by
Trdwin  himself, the marriage is void;4 but if she were not pregnant
the marriage would be valid. When a man has had con-
prgnant.  nection with his bondmaid, and then gives her in mar-
riage, the contract is lawful,5 but he ought first to purify

38 MARRIAGE

» And she must, therefore have been pregnant at the time of the
marriage, and, in consequence, in her iddut. It is implied, that the
pregnancy was not the fruit of unlawful intercourse.

3 Thia condition excludes a pregnancy, the fruit of illicit inter-
course.

3 This report is adopted by the author of the Hirfayah.—Y ol. it,,

p. 87.
* The descent of the child being in this case established without

positive claim.
" Here the descent of the child is not established without being

claimed.
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her (by suffering a term of her courses to elapse) as a
measure of precaution, on account of his seed. This purifi-
cation is required of the master rather as a matter of pro-
priety than as being absolutely necessary. And since the
marriage is lawful, the husband may have connection with
his wife before the purification, according to Aboo Huneefa
and Aboo Yoosuf; but Moohummud was of opinion that
such connection was improper until the purification, and
the lawyer Aboo Leeth has said that “ the opinion of Moo-
hummud is recommended for its caution, and we adopt it.”
This difference of opinion relates to a case where the master
has given the woman in marriage before making her undergo
a purification, but if that precede the marriage, the husband
may lawfully have connection without any further purifica-
tion, according to all their opinions. When a man has seen
a woman commit fornication, and then marries her, he may
lawfully have connection with her without waiting for her
purification, according to the opinion of the two, but Moo-
hummud has said that such connection is improper until
her purification.

A father may lawfully marry the bondmaid of his son A father
according to us.1 A female captive may lawfully marry jj™.'j*ny
any one but her captor,2 when she has been captured alone, of his son;
without her husband, and brought within the Mooslim anda
territory, according to all opinions, and she 'is not bound eupUveany
to observe an iddut; and in like manner a Moohajirah, or one buther (
fugitive from her own country to ours, may lawfully marry, *
and is not bound to observe an iddut, according to Aboo
Huneefa. But Aboo Yoosuf and Moohummud have said
that an iddut is incumbent upon her, and that hei marriage
is not lawful. There is no difference of opinion among
them as to the unlawfulness of connection with her before

purification by the occurrence of her courses.

1 Though he has such a right in the slave of his son, as to justify

his having intercourse with her.
2 The reason of the exception seems to he, that, by being made a

prisoner, she becomes the slave of her captor.
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Claes Seventh,
Or Women prohibited by reason of Polytheism.*

It is not lawful to marry Mujooseeahs (or fire worshippers)
nor idolatresses ; and in this respect there is no difference
between free women and slaves. Among the worshippers
of idols are included the worshippers of the sun and stars,
and images which they hold in reverence, and the Mooii-
tillah,38 Zunadook,3 Bataniah* Abahiali,3 Moobunyiszoh,67
and persons of every creed by belief in which one is deemed
a Kafr, or infidel. A Mooslim is not to have carnal inter-
coursc w*th an idolatress or a Mujooseeah by right of pro-
perty, but he may lawfully marry a Kitaheeah," whether she
be an enemy or a subject, free or a slave, though it is
better to refrain. When a Mooslim has married a Kita-
beeah he may restrain her from going to church or
synagogue, and from taking wine into his house. But he
cannot compel her to wash after her courses, childbirth, or
other ceremonial pollution. When a Mooslim marries a
foreign K itaheeah in the Bar ool Hurb, or a foreign country,
the act is lawful but abominable; and if he should take
her out into the Bar ool Islam, or Mooslim territory, they
remain in the state of marriage. But if he should come

1 Literally “ associating,” that is, with God. The term mooshrih,
or associator, is sometimes applied to Christians on account of their
belief in the Divinity of Christ, and to Jews who are supposed to
believe Azeer or Esdrus to be the Son of God ; but it does not include
them in this place, for the marri ge of Mooslims with either is
expressly permitted in the Kooran.—Haiayah and Kifayah, vol. ii.,
p. 21.

1 One who adopts the dogma called Tateel, which consists in
divesting the essence of the Deity of every attribute, and reducing it,
in some reuse, to nothing.— De Sacy, Chrcstomathie Arab., tom. i.,
p. 325.

3 Sadducee, considered an atheist.

4 The same as the Assassins of whom mention is made in the
Crusades.

5 Name of an Antinomian sect.

8 A Mussulman sect, so culled because they wear white garments.

7 Feminine of Kitabee.
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out, leaving her in aforeign country, a separation takes
place by reason of the difference of countries.

All who believe in a heavenly or revealed religion, and Kitabces,
have a Utah, or book that has come down to them, such as "Ml° ?
the book of Abraham and Seth, and the psalms of David,
are Kitabees, and intermarriage with them, or eating of
meat slaughtered by them, is lawful. With regard to
Sabean women, they are lawful to Mooslims, though
according to Aboo Huneefa, the connection is abominable;
but according to the other two, it is not lawful. The
reason of this difference of opinion is, that Aboo Huneefa
looked upon them as a kind of Nazarencs who read the
psalms of David, and venerate certain stars only as
Mooslims do the Kiblah of Mecca; while the other two con-
sider their veneration of these stars tantamount to worship,
and class them with idolaters.

A person one of whose parents is a Kitabee and the Caseofa
other a Mujoosee is subject to the same rules as Kitabees.1 changing*
And if a Mooslim marry a Kitabeeah and she become a herreli-
Mlijooseah, she is unlawful to him, and the marriage g°U
with her is dissolved; but if he marry a Jewess and she
becomes a Christian, or a Christian and sho becomes a
Jew, the marriage is not vitiated; nor would it be vitiated,
according to Aboo Huneefa, though she became a Sabean,
but in that case it would be vitiated in the opinion of the
other two. Khajindee sajs that the principle in those cases
is, that when one of the parties turns to a state that would
render the contract illegal it it were still to be entered
into, what was legal before, is made void. W hen, then, a
marriage is vitiated by perversion to Majoaseeisin, and the
perversion is on the part of the woman, a separation takes
place, and she is not entitled to ,,ny part of the dower,nor
to a mootiit or present, when the occurrence takes place
before consummation; but if the perversion be on the part
of the man, and it occurs before consummation, the woman
is entitled to half the dower if a dower were specified, or

1 ‘'this is a result of the general rule, that the child follows the
better religion when the parents differ.
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lo a mootaut if none were mentioned ; while if the occur-
rence take place after consummation, she is entitled to the
full dower.

It is not lawful for an apostate to marry a woman who
has apostatized, nor a Mooslimah (or female Mooslim), nor
an infidel by origin; and in like manner it is not lawful
for a female apostate to marry with any one.

The marriage of a Mooslimah with an apostate or with
a Kitabee is unlawful. Idolatresses and Mujooseeahs are
lawful to all infidels except apostates. And Zimmees, or
infidel subjects, may lawfully marry with Zimmeeahs, though
of a different persuasion. It is lawful to marry a Kitabeeah
upon a Mooslimah and a Mooslimah upon a Kitabeeah,
both being in this respect equal in class from their equality
in regard to the lawfulness of marriage.

Class Eighth,
Or Women prohibited by reason of Property.

It is not lawful for a woman to marry her slave, nor a
gae  w”?om sle % Part owner ; and since bondage is an
objection to marriage, so a marriage is rendered void by
one of the married parties becoming the owner or part
owner of the other.1 When a man marries his bondwoman
or Mookatibah, or Moodubburah, or oom-i-wuhid or a slave
of whom he is part owner, it is not a marriage. In like
manner it is not lawful for a man to marry a bondmaid in
whom he has any right ot property, as for instance, one ac-
quired by his Mookatib, or by a slave licensed by him, and
who is in debt. They say that in these times it is better
that a man should marry his own slave, so that if she
should happen to be free, his connection with her may be
lawful by virtue of the marriage.

When a licensed slave, or a Moodubbur, purchases his
own wife, marriage is not annulled, and, in like manner,
when a Mookatib purchases his own wife, he does not
vitiate the marriage; but if a Mookatib purchase a slave

> See post, p. 157, where the marriage is said to be invalid.

G,
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and marry her, the marriage is not valid. One who is
partially emancipated is, according to Aboo Hunecfa,
subject to the same rule as a Mookatib, and when he pur-
chases his own wife his marriage with her is not vitiated ;
but, according to the other two, he is free, though in debt,
and the marriage is vitiated. When a freeman purchases
his wife with a stipulation for an option, the marriage is not
annulled, according to Aboo Iluneefa;tbut when a Mookatib
marries his mistress, the contract is not valid, and if he
have connection with her he is liable for the ookr; and in
like manner, when a man marries his Mookatibah the
marriage is not valid, and he is also liable to the ookr if he
have connection with her. And though the Mookatib be
emancipated after he has married his mistress, the marriage
does not become lawful. If a Mookatib, or an absolute
slave, marry his master’s daughter with his permission, the
marriage is lawful; but if the master die the marriage of
the slave is vitiated, but not that of the Mookatib, according
to us.s |If the Mookatib should afterwards become emanci-
pated the marriage would be confirmed, but it' he should
be unable to fulfil the terms of his ransom and be obliged
to return to slavery, the marriage of the daughter would
be annulled, and if this should happen before consumma-
tion, the whole dower would fall to the ground, but if not
till after the consummation, then only so much of the dower
as corresponds to the daughter’'s share in the person or
value of her husband would abate, and what corresponds
to the shares of the other heirs would remain. It a Mookatib
should marry the daughter of his master, after his masters

death there would be no contract.

Class Ninth,

Or Women prohibited by reason of Repudiation.

It is not lawful for a man to marry afree woman whom a wife re-
he has repudiated three times, nor a slave whom he has

if free, or
1 For the reason of thissee M. L. S, p- 68 twice if a
s On the master's death the daughter would become part owner of sa e

her husband, to the extent of her Bhare in the inheritance.
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cannotbe repudiated twice, till another husband has consummated

remarmmed with her. And as it is not lawful to marry her, so neither

husband, is it lawful for him to have connection with her by virtue
of a right of property. And if a man should marry a
slave, repudiate her twice, and then purchase and eman-
cipate her, still it would not be lawful for him to marry
her again till another had married and consummated with
her, and then repudiated her, and her iddut had expired.



CHAPTER IV.

OF GUARDIANS.

/'n

Guardianship is established by four different causes— Gnrdinn

Propinquity, Wula,2Imamut,s and Property.

llow

Guardianship in marriage, according to a saying of blished.
the Prophet, belongs, in the first place, to the Usubah3 Guardians
(or agnates), in the order of inheritance, the more remote |j"0Prl

being excluded by the nearer.45 The nearest guardian
to a woman is her son; then her son’s son, how low
soever; next her father; then her grandfather, that is,
her father's father, how high soever.3 When an insane
woman has a father and a son, or a grandfather and
a son, the guardianship belongs to the son, according
to Aboo Huneefa and Aboo Yoosuf, but to the father,
according to Moohummud. It is better, however, that
the father should direct the son to give her in mar-
riage, so that it may be lawful without any difference
of ~opinion.  After the above persons comes the full
brother; then the half-brother by the father's side; then
the son of the full brother: then the son ot the hall-
brother by the father’'s side, how low soever; then the
full uncle'; then the half-uncle by the father's side; then

1 The relation between a freed man and his emancipator, or a
proselyte and the person by whose influence he has been converted.

2 Leadership of the Moohummudans.
3 The term includes all males connected with a party through
males; and those that follow are all Usubah, in the order ot inhe-

ritance.

4 Midayah, vol. i., p. 42.
5 Malik restricts it to the father; Shafei to the father and grand-

father,
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the son of the full uncle; then the son of the half-uncle
by the father, and their descendants; then the father’s full
paternal uncle; then his paternal half-uncle by the father's
side; then the sons of both in the same order; then the
grandfather’s full paternal uncle; then his paternal half-
uncle by the father's side; and then the sons of both, in
the same order ; then a man more remote of the woman'’s
uaubah, and he is the son of a distant paternal uncle.

All these guardians have the power of compulsion over
a female or a male during minority, and over insane persons
though adult.

After all the preceding comes the emancipator or eman-
ciPatfggsgfor in this case male and female are alike: and
then the usubah of the emancipator or emancipatress.

Failing t'tsubah, every near uterine relative 1who may
injJlerit from a minor, whether a boy or a girl, has the
power of giving him or her in marriage, according to the
Zahir liewayut, as from Aboo Huneefa; but, according
to Moohummud, guardianship does not belong to uterine
relatives; and there is some confusion as to the opinion of
Aboo Yoosuf. The nearest, according to Aboo Huneefa,
is the mother, then the daughter, then the son’'s daughter,
then the daughter’s daughter, then the daughter of the
son’s son, then the daughter of the daughter’s daughter,
then the full sister, then the half-sister by the father’s side,
then the half-brother and sister by the mother, then their
children. After the children of sisters come paternal
aunts, then maternal uncles, then maternal aunts, then the
daughters of maternal uncles, then the daughters of ma-
ternal aunts; and the false or maternal grandfather is pre-
ferred to the sister, according to Aboo Huneefa.

The Mowla-ool-M&walatl is next; then the Sultan or

1 Arab. Zuwec' | urham, termed distant kindred in respect of in-
heritance.

m A person with whom a proselyte enters into a compact in the
following terms:—* You are my mowla—you will be my heir when
I die, and pay the mulct when | commit ail offenceand who accepts
the terms.
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ruler,1 and then the judge, and a person appointed by
him.

The judge has the power of contracting a person in
marriage who requires a guardian, when it is within his
commission and authority; but when it is not within his
commission, he is not the guardian. If ajudge should
contract a woman in marriage when he has no authority
from the Sultan for that purpose, and should afterwards,
upon receiving such authority, give his sanction to the
marriage, it would be lawful, on a liberal construction of
the law: and this is correct.

When the judge marries a young girl to himself, it is a
marriage without a guardian; for in his personal concerns
he is a mere subject, and the guardianship devolves on the
person above him, that is, the ruler, who also is but a
subject in his own matters. Nay, the Khuleefah 2 him-

self is no more than a subject in things that regard
himself. °

It is lawful for the son of a paternal uncle to marry his
uncle’s daughter to himself. When the judge marries a
young girl to his own son, the transaction is not lawful,
contrary to the case of all other guardians.

An executor has no authority to contract a boy or a girl
in marriage, whether he be appointed by the father or not,
except when the executor happens to be the natural guar-
dian, and then lie has the power by virtue of his guardian-
ship, not of his executorship. And if a boy and girl be
both under the care or custody of a person who has brought
them up, as, for instance, one who picks up a foundling or
the like, the person has no authority to marry them to
each other.

A slave cannot bo the guardian of any one; nor can a
moohatib be guardian to his own child. A minor or an
insane person has no power of guardianship ; and an infidel

1 As representing the Imam.

2 The successor of Moohummud, and so the true Imam. None has
been generally acknowledged since the taking of Baghdad by the
Tartars, in 1-258 a.d.
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cannot be guardian to a mooslim, whether male or female;
nor a mooslim to an infidel, whether male or female. It
is said, however, that it ought to have been added, unless
the mooslim be the master of an infidel bondwoman, or
be the Sultan. An infidel may be guardian to one like
himself. But an apostate cannot be guardian to any one,
whether a mooslim or an infidel; nor even to an apostate
like himself. Profligacy is no impediment to guardian-
ship.1
Guardian- When a guardian becomes permanently insane, his
ship ceases guardianship ceases; but if he be mad with lucid in-
insanity  tervals, his guardianship does not cease, and his acts
or the during a lucid interval have legal operation. According
gu to one report, the Imam 2 fixed continuance for a month as
the criterion for determining the character of the mad-
ness, and decrees are given accordingly.

Guardian- When a son lias arrived at puberty, lunatic with lucid
;h7 ofa  intervals, or a confirmed madman, the father's guardian-
continues  sliip over his person and property continues. In the

eorfattidne Futawa of Aboo Leeth, it is stated that when a man

tomajoiity, contracts his grown-up son in marriage, and the son with-

msanc. holds hJs consent till lie becomes permanently mad, and
the father then allows it on the son’s behalf, the marriage
is lawful; but the lawyer Aboo Bukr lias reported to the
contrary in another case, and has said, that when a son
attains to puberty in a state of sanity, and subsequently
becomes a confirmed lunatic, or mad with lucid intervals,
then, according to Aboo Yoosuf (reasoning from analogy),
the guardianship would not revert to the father, but pass
on to the judge; so that it the- father should intermeddle
with liis son’s property, or contract him in marriage, the
act would not be logal; wliilo, a00ording to Moolmmnmd,
the guardianship would revert to the ththor, on a liberal
construction of the law. The lawyer Aboo Bukr-al-
Meedanee insists, however, that the guardianship would
revert to the father, according to our three masters.

1 The Futawa Kazee Khan is cited, but see further on, p. 50.
5 Ahoo Huneefa seems intended.
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When a father becomes a confirmed lunatic, or mad A sonis
with lucid intervals, the guardianship is not established in Jaguar-
his son, so far as relates to his property; but it is esta- marriage
blislied in him for the purpose of contracting the father in 1°~*
marriage, according to Aboo Huneefa and Aboo Yoosuf. father.
And this is correct.

When a minor, whether male or female, has two guar- Caseof
dians equal in degree, as two brothers or two paternal dimfequal
uncles, for instance, and either of them contracts the minor mdegree,
in marriage, the transaction is lawful, according to “ us.”

And it makes no difference whether the other of them
allows or cancels the marriage.

If a minor, whether male or female, be contracted i_n &\L,B?E?allge

marriage by a more distant guardian, while a nearer is areof
present and competent to the guardianship, the contract is
dependent on the sanction of the nearer; but if the nearer
be incompetent, by reason of minority, or insanity though
of full age, the contract is lawful; and, in like manner,
if the nearer guardian be absent at such a distance as
precludes him from acting, the marriage contracted by
the more remote is also lawful. The distance is a short
interval, as approved by many of the moderns, and the
futwa agrees with this. Surukhsee and Moohummud Ben
al Fuzl say that it is to be estimated by the chance of
losing a present suitable match while inquiry is made for
the opinion of the absent guardian. And this is best.
And the futwa is to that effect. So that if the nearer be
concealed in the city, he is not to be waited for, and the
absence is to be accounted a precluding one. If a more
remote guardian should contract a minor in marriage while
a nearer is present, so that the marriage would be suspended
on his sanction, and the nearer should then absent himself,
by which means the guardianship would devolve upon tho
more remote, the marriage contracted by the umre remote
would not thereupon become legal, nor until sanctioned by
him after such devolution of the guardianship.

There is a difference of opinion among the learned wdth
regard to the guardianship of the nearer, whether it istoxaiua
actuaIIX ceases during his absence or still subsists. Some 8]:1”@1%%3

E absence.
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say that it still subsists, except that in the absence of the
nearer the more remote may exercise the power, and that
the case is the same as if the woman had two guardians
equal in degree, like two brothers or two paternal uncles;
but others say that the guardianship of the nearer ceases
during his absence and is transferred to the more remote,
and this is most correct. The authority of the more
remote is annulled by the coming or return of the nearer;
but not so the contract which he may have actually
made, for that was entered into while his authority
was complete. All are agreed that when the nearer
guardian prevents a woman from marrying, the power
devolves on the more remote. When the guardian is
absent, or prevents a woman from marrying, or when a
father or grandfather is profligate, it belongs to the judge
to contract the woman to an equal.1l

| he guardian of a boy and girl may marry them to
eacb other aSainst tl,eir WilI>whether the girl be a virgin
or a thuyyibah, that is, enjoyed. Lunatics, whether male
or ~nla“e> anfl whether the madness be continued or with
IUCId jntervals’ are like tbe b°y and girl, and their
guardian may accordingly contract them in marriage
when the madness is continued.

Where minors are contracted in marriage by a father or
grandfather, they have no option on arriving at puberty;
but when contracted by any other than a father or grand-
father, they have an option on arriving at puberty, and
may either abide by the marriage or cancel it. This is the
doctrine of A boo Huneefa and Moohummud on the subject;
but it is a condition that there shall be the decree of a
judge in the matter, contrary to the case of an option after
emancipation. And if a boy or girl should choose to be
separated, after arriving at puberty, hut the judge has not
yet made the separation when one of them dies, they have
reciprocal rights of inheritance, and up to the actual sepa-
ration between them by the judge the husband may
lawfully have intercourse with his wife. When the judge

1 See ante, p. 48.



or the Imam contracts one in marriage, the option is esta-
blished. This is sound, and the futwa accords with it.
Razee Budee-ood-deen being asked with regard to a young
girl who had married herself to a person who was her
equal, she having no guardian, and there being no judge
in the village, answered, “ The marriage is contracted, -but
dependent on her approval after arriving at puberty.”
TVhen a young girl contracts herself in marriage, and her
brother being her guardian allows the marriage, it is lawful,
but she is at liberty to rescind it on arriving at puberty.

Mere silence, when the woman is a virgin, is sufficient How the
to extinguish this option upon her part, and it is not OP\?" °£a
extended to the termination of the meeting;1 so that if a Uuguished
woman, being a virgin, should arrive at puberty, and
lernain silent, her option would be at an end. But if she
were a thuytjibah at the time of marriage, or if then
a virgin, and her husband had directed her to be
conducted to his house, and she had arrived at maturity
while living with him, her option would not be can-
celled by silence, nor even by her rising from the
meeting; but it would be cancelled by her assenting
explicitly to the marriage, or doing anything from which
her assent might be clearly inferred; as for instance
permitting connection with her, or asking maintenance, or
the like. She would, however, still retain her option, if
she merely continued to eat his food or serve him as before.
When a woman is aware of the contract at the time of
arriving at puberty, but is ignorant that she has an option,
and remains silent, her option is annulled ; but when she
is not aware of the contract at the time of arriving at
puberty, she has an option on receiving intelligence of
it. When a woman attains to puberty, and inquires
the name of her husband, or the amount of the specified
dower, or salutes the witnesses, the option of puberty is
extinguished.

OniON OF PUBERTY. 51

1 The place or company iu which she may happen to he at the
time of her attaining maturity. Hedaya, i., p. 105, note.

E2
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Occur- When two rights unite in the same woman, such as that

two rights or pre-emption and the option of puberty, she should say,

agtion « i daiuj both the rights,” and then proceed by explaining
first the option as to her own person.

Qationof The option of a boy is not cancelled until he say, “ |

extinf W/l consentecV' or something proceeds from him from

guded  which his consent may be inferred; and rising from the
meeting does not terminate the option of a boy, but it is
cancelled by acquiescence.

Cu=to When a woman perceives that her courses have come

b* itferele °n’  wou” 'JCwe” to exercise her option immediately on

ineer- ~ seeing the blood; and when she observes it at night, she

qotio@ is t0 sa™ “ * 'lave cancelled the marriage,” and take
witnesses when she rises in the morning, saying, “ Surely,
I have now seen the blood, and have cancelled,” for she
is not to be believed if she say, “ | saw it at night.” This
is reported in the Mujmooa Nuwazil, the author saying,
“ Even though it be a lie,” for a lie is allowable in some
cases. Husliam has said, “ | inquired of Moohummud
regarding a young girl whose paternal uncle had con-
tracted her in marriage, and who, on the appearance of
her courses, exclaimed, fPraise he to God, | have made
my choice,” and (he answered) she has her option. But
if she had sent a servant, on the appearance of her courses,
to seek for 'witnesses to attest her declaration, and the
servant were unable to procure any, and she had, by
reason of her residing in a retired place, delayed for some
days, for want of witnesses, he would have made the
marriage binding on her, as that would not be a sufficient
excuse.” lbn Sumaut reports, as from Moohummud, that
when a woman makes her election to be free, and calls on
witnesses to attest the fact, but delays for two months to
bring the matter before the judge, she may still avail
herself of her option, unless she has intermediately sur-
rendered her person.

baw'tn When there is a difference between parties with regard

husband  to the option of puberty, the woman saying, “ | elected to
andwifeas freo> N rejected the marriage when 1 arrived at

52
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puberty,” while the husband says, “ Nay, but you were
silent, and your option lias fallen to the ground,” the
husband’'s word is to be' preferred.B

A boy and girl are both slaves when married together
by their master; he then emancipates them, and subse-
quently they attain to puberty; they have not the option
of puberty, because thebption of emancipation is sufficient
without it But if a person should first emancipate his
young bondmaid, and then contract her in marriage, after
which she should attain to puberty, she would have her
option of puberty, as reported by Asbeejanee.

Separation under the option of puberty is not a repudia-
tion, because it is a separation in the cause of which both
husband and wife participate. So also separation under
the option of emancipation is not a repudiation contrary
to the case of a Mookheyyerah, or woman who has been
allowed the option of repudiating herself. And it is a
general rule that every separation that comes from the
part of the wife, without any cause for it on the part of
the husband, is a cancellation, such as separation under
the option of emancipation or at puberty; and every sepa-
ration originating on the part of the husband is a repu-
diation, such as Eela, jub,” and impotence.

When a separation takes place under the option of
puberty, and the marriage has not been consummated,
the woman has no title to dower, whether the separation
be under the option of the man or of the woman;J but il
the marriage were consummated, she is entitled to a full
dower, be the separation under her own option or that of
her husband.

Au insane woman contracted in marriage by any other
than a father or grandfather, has an option on recovering
her reason; but she has no such option when contracted
by either a father or grandfather. And if contracted by
her son, he is like her father, or even before Inm.

OPTIONS OF PUBEBTY AND SANITY.

1 That is, the burden of proof is cast on the wife.
" As to Eela, see ante, p. 18, note 2 ; andjub, ante, p. 27, note 2.
3 If it were a repudiation, she would be entitled to half the dower.
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There is a difference of opinion as to the time when a
marriage with a young girl may he consummated ; some
say}nﬁ that it should not be till she has actually arrived at
puberty, and others that it may take place when she has
attained the age,of nine years. Most of the learned are
of opinion that no regard should be paid to years in this
matter, but that ability is rather to be considered; and
that if a girl be stout and plump, able to bear the embraces
of a man, and there is no apprehension of danger to her
health, the husband may consummate with her, though
she should not have attained to nine years ; but that if she
be weak or slender, and unable, and there is any reason to
apprehend injury to her health, the husband is not at
liberty to consummate with her, even though she exceed
that age: and this is sound. When a husband has paid
down the dower, and calls upon a judge to order his wife
to be delivered up to him, and her father declares that she
is too young and unfit for a man, and unable to bear his
embraces, while the husband maintains that she is quite
fit and able, then, if she be a person who usually goes
abroad, the judge is to compel her appearance before him,
and to determine for himself as to her competency; but if
not, he should direct women in whom he can confide to
inspect her, and should order her to be delivered or not to
be delivered to her husband, according as they may report
her to be competent or incompetent.

The marriage entered into by a free woman who is sane
alk™a(lull, without a guardian, is quite operative, aceord-
ing to Aboo Huneefa and Aboo Yoosuf, as stated in the
Zahir Rewayut. The Sheikh Ata-Ben-lImnza being asked,
with regard to a woman of the sect of Shafei,1a virgin and
adult, who had married herself to a man of the Hanifite
sect, without the permission of her father, who was dissa-
tisfied and had repudiated the marriage, whether such

1 Shafei and Malik both insist on the utter incompetcncy of
woman to enter into the contract either for herself or another.
lledayn, vol. i., P. 95. And if the man is not her equal, the guardian
may object, even according to Aboo Huneefa. See post, p. 67.
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a marriage is valid, replied in the affirmative, and that it
would have been equally valid if she had married.herself
to one of her own sect.

No one, not even a father or the Sultan, can law- Andsdlic
fully contract a woman in marriage who is adult and of “"*“ X
sound mind, without her own permission, whether she be withouther
a virgin or thuyyibah. And if any one should take ‘jjj*con
upon himself to do so, the marriage is suspended on
her sanction; if assented to by her it is lawful, it rejected
it is null.

When a virgin laughs on being consulted, or after Td<ersof
receiving information that she has been contracted, that is av;mg;n.
assent, on the authority of Koodoree and the Sheikh ool Laghirg
Islam, unless the laugh be injest or sneeringly, when it
would not be consent; and the futwa accords with this
distinction. If she smile, that is consent, according to Sriling
Hulwaee. There is a difference of opinion with regard
to weeping ; but the correct distinction is that, if the Wégping
weeping be with effusion of tears and unaccompanied by
any audible sound, it indicates consent, while, if accom-
panied by cries and sobs, it is not consent. This is
most proper, and the futwa accords with it. When a
guardian asks permission of an adult virgin to contract
her in marriage, and she is silent, silence is permission ; Slaos
so also, if after being contracted by her guardian she
gives herself up to her husband, or after being informed
of her marriage she asks for her dower, in either case this
is acquiescence. If, when told by her guardian that he
means to marry her to such an one tor a thousand, she
remains silent, and the guardian then contracts hci, where-
upon she says, “ | am not content;’ or it he should make the
contract without consulting her, and then inform her of
the fact, whereupon she is silent; in both cases silence is itseffect
consent, unless there be a nearer guardian than the one
who has made the contract, in which case silence would toeroum
not be assent, and she would still have an option either to Blhes3
sanction or reject it. When the information is brought by
one person, but that person a messenger from the guardian,
and she remains silent, her silence is assent, whether the
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messenger be a just person or not.l But when the infor-
mation is conveyed to her through any other channel than
the guardian himself, or a messenger from him, it is neces-
sary, according to Aboo Huneefa, that there should be
more than one informant, and that the informants should
be just persons, in order to establish the marriage by her
silence.  Still, though there should be but one informant,
and ho not a just person, some of our learned men are of
opinion that the marriage would be established, even accord-
ing to the views of Aboo Huneefa, if the woman gave
credit to the information, but not so if she disbelieved it,
however truthful the informant may appear to be. The
disciples, on the other hand, would have deemed her silence
sufficient to establish the marriage, if the informant be
apparently righteous.

When a woman is consulted as to marriage, the name of

the intended husband should be mentioned, so that he may

be known. Hence, if the guardian should say, “ | intend to
marry you to a man,” and she should remain silent, that
wou” be no assent; butifhe should say, “ | will marry you

to such an one, or such an one,” mentioning several, and she
should remain silent, that would be an assent to the
guardian’s marrying her to whichever of them lie may
please. All this is when she has not entrusted the matter
entirely to him; hut if she should say, “ | am content with
whatever you do,” after his mentioning to her that several
persons have proposed for her, or if she should say, “ Marry
me to whomsoever you please,” or the like, that would be
a valid permission. It has been said, however, that men-
t*°n should also be made of the dower; and this is the
opinion of the moderns, and is stated in the Futtih Kudeer
to be most proper. When a father consults his daughter
before marriage, and says to her, “ | am going to contract
you in marriage,” and does not mention the dower or the
name of the husband, and she remains silent, silence is not
consent in such a case, and she may afterwards repudiate
the marriage ; but if both husband and dower be mentioned,

1 That is, one qualified to be a witness.
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and she is silent, silence is consent in that case.. If the
husband alone is named and without any mention of the

<L

Effectof
when only

dower, and she is silent, and her guardian thereupon gives *wo /s

her in marriage, here it is said that the marriage is opera-
tive, because her silence is consent to a marriage without
any specification of dower, which evidently means a
marriage at a muhr-irmithl, or proper dower, and that is
implied whenever the contract is made by words of gift.
It would be otherwise were he to contract her at a specified
dower, for she gave him no authority to fix the dower, and
the contract would not be operative until subsequently
approved by her. When tlio guardian contracts her with-
out previously consulting her, and then informs her of the
marriage after it has taken place, but without mention
of either the husband’'s name or the amount of the dower,
and she is silent, there is a difference of opinion as to the
effect of the silence, but according to that which is most
correct, it is not consent in such circumstances ; while, if

both husband and dower were mentioned it would bo con-
sent; and if the husband alone bo mentioned without the

dower, then the case is to be determined in the same way as
has been already explained, in the consultation before
marriage.1l |If the dower alone be mentioned without the
name of the husband, and she remains silent, silence is not
consent; whether she were consulted before the marriage
or only informed of the contract after it took place.

I f a guardian- should contract his ward in her own pre-
sence, and she should remain silent, our doctors differ as
to effect of silence in such circumstances, but the more
correc.t opinion is that which holds it to be consent.

When a guardian contracts his ward in marriage, and
she says, “ | am not content,” but afterwards assents at
the same meeting, the contract is not lawful.- And sup-
pose that the guardian has contracted her in marriage,
and she has repudiated the contract, hut that he afterwards
says to her at another meeting, “ Several persons have

' That is, he may contract her at a muhr-i-milM, or proper dower,
but not otherwise.
5 Because the first dissent had put an end to it.
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proposed for you;” whereupon she answers, “ | am con-
tent with whatever you do,” and he then contracts her
anew to the same person, but she refuses to sanction the
marriage, she is at liberty to do so. When a guardian
consults a virgin as to marrying her to a particular person,
and she says, “ Another is better,” this is not permission;
but if he inform her of a contract after it has been made,
and she gives the same answer, it amounts to a sanction.

|
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If the guardian should say to her, “ I wish to marry
you to such an one,” and she says, “ It is good;”
but, when the guardian has gone out, she says, “ | am

not content,” and he is not made acquainted with her last
words until he has actually contracted her to the person
in question, the contract is valid. When a guardian has
contracted his ward, and she says, « What has been done
is approved,” or “ Thou hast done well,” or “ God bless
you or “us;” or if she accepts congratulations; all this
is consent But if she say, “ | have no occasion for mar-
riage, or “ | have already told you | don't wish it,” or

I am not content,” or “ | will not bear it,” or “ | abhor
it; all these, according to Aboo Yoosuf, amount to re-
jection: while if she should say, “ It does not surprise
me, or “ | do not wish to be married,” that is no rejection;
and if she should afterwards consent, the contract would
be valid. An adult virgin is married by the son of her
paternal uncle to himself, and on the intelligence reaching
her, is silent, but afterwards says, “ | am not content,” she
is at liberty to do so, for her uncle’s son is a principal in
his own part, but only afuzoolee on hers, that is, one acting
without any authority ; and the contract being incomplete,
according to Aboo Huneefa and Moohummud, her silence
was no consent. But if he should first consult her about
marrying her to himself, and she should remain silent
whereupon he contracts her to himself, the marriage is
lawful according to all opinions.

If' a guardian should contract his ward in marriage
without consulting her, and a dispute should afterwards
arise, the husband saying, “ You received the intelligence
of the marriage and were silentand she, on the other

...... . ™ mm M
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hand, insisting “ Nay, but | rejected,” her word is entitled
to preference.l Whereupon, if he can prove her silence at
the time of receiving the intelligence, she is his wife;
otherwise there is no marriage between them. According
to Aboo Huneefa, she is not liable to be put upon oath ;
but according to the disciples she is liable ; and the futwa
is in accordance with their opinion.2 And if she refuse
the oath, judgment is to be given against her on the ground
of her refusal. |If the husband offer proof of her silence
at the time of receiving the intelligence, and she offer proof
of her rejection, her proof is to be preferred. But if the
proof tendered by the husband be that she sanctioned the
marriage on being informed of it, and she tenders proof of
her rejection of it at that time, his proof is to be preferred.
If she were a virgin, and her husband having consum-
mated with her, she should say, “ | was not content,” she
is not to be believed, for permission to consummate is in
itself consent. The case woidd be otherwise if the con-
summation were against her will, for then 'it would be no
proof of her consent. But if, after permitting consumma-
tion, she should tender proof of her rejection, though it
is stated in one authority that her proof should bo received,
yet it is more correct to say that it should be rejected; for
her permission is as good as an acknowledgment of con-
sent, and if after acknowledgment she were to bring a
suit on the ground of rejection, the suit itself would be
invalid and her proof rejected, so also should it be in
this case. The word of a guardian is not to be re-
ceived against his ward as proof of her consent; for that
would be to establish a husband’'s power over her by a
guardian’s declaration, and his declaration cannot establish
a marriage against her after she has attained to puberty.3

1 That is, the burden of proof is on the husband.

3 When a plaintiff has no proof! he is commonly entitled to the
oath of the defendant.

3 That is, he has no power as guardian to contract her against her
will, and so put her under subjection to a husband; but if his decla-
ration could produce the same effect, it would, in fact, be a covert way
of giving him the power.
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A man contracts his adult daughter in marriage, and it is
never determined till the death of her husband whether
she assented to or rejected the marriage; his heirs then
allege that she was married without her authority, knew
nothing of the transaction, and never consented to it, and
has, therefore, no right to any share in the inheritance;
the woman insists, on the other hand, that the contract
was entered into by .her father with her authority; in
these circumstances her word is to be preferred, and she
is entitled to a share in the inheritance, being also obliged
to observe an iddut. But if she were to say, “ Mv father,
indeed, contracted me in marriage without my authority,
but on receiving the intelligence | declared my consent,”
she would not be entitled to her dower nor to any share in
the inheritance.

When a tkuyyibah is asked for permission to contract
her, or when informed that she has been contracted, her
consent must be verbally expressed. And as her consent
js established by speech, for instance, when she says,
“ 1 have consented,” or “ accepted,” or “ approved,” or the
like; so, also, it is manifested by her asking for her
dower or maintenance, or permitting matrimonial inter-
course, or accepting congratulations, or laughing from
satisfaction, not in jest. But if a thuyyibali be contracted
in marriage, and accept a present after the contracting, or
partake of her husband's foodj or serve him as before,
this is not consent. But if he were to retire with her, and
she consenting, would that amount to recognition of the
marriage? There is no report upon this point, but, in
my opinion, it would be so0.1

If the signs of virginity be lost by jumping, or durino-

course8>Dr by a wound, or by long abstinence from
marriage, the woman is still to be accounted a virgin: and
30> also, according to Aboo Huneefa, if they be lost by
illicit intercourse; but both the disciples were of opinion

1 yN&# ¥ that in such a case silence would not be sufficient evidence

of consent. And if she were actually turned out of doors,

1 The Zuheereeah is cited, and the opinion is probably that of the
author.
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and subjected to hudd or the specific punishment for such
intercourse, it is quite correct to say that silence would
not be sufficient; so, also, if she is habitually addicted to
the vice.

A virgin whose husband has died after retirement with
her, but before actual consummation, is still to be treated
as a virgin when she enters into another marriage; and
the rule is the same with regard to one who has been
judicially separated from an impotent husband. But if a
woman lose her virginity by an invalid marriage, or by
being compressed by mistake, she marries subsequently as
a thuyyibahi

Virgin
nfe'
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CHAPTER V.

OF EQUALITY.

Nas Sad*on w”~om be blessings and peace,1 that “ ivo-
men ace not to be married except to equals.”2 To make

marriages binding, the husbands should be the equals of
their wives; that is, not inferior to them. But it is not
required that the wives should be the equals of their hus-
bands. Hence, if a woman should marry a man better
than herself, a guardian has no power to separate them;
for he is not disgraced by a man having subject to him one
who is not his equal.

Equality is to be regarded in several particulars,
Among these are, first, descent or lineage. Among Kore-
ishites all are equal; so that one who is not of the
family of Hashim3tis the equal of a Hashimite; but an
Arab who is not a Koreishite, is not the equal of a
Koreisliite ; while, among the other Arabs, one is equal
to another, the Ansar* and the Mohajirite* being in this
alike. The Bunnoo Bahalu6 are not on an equality with the

1 The Prophet.

2 llidayah, vol. ii., p. 49.

3 He was the grandfather of the Prophet, and of the tribe of
Knreish, which was considered the noblest in that part of the
country.

4 Literally, assistants. Those of Madeena, who aided the Prophet
after his flight from Meccu, called the Hegira, and adopted as the
commencement of the Moohumnmdan era.

6 Refugees. Those who accompanied him in his flight.

0 Tribe of JBahalu. She was a woman of Humadan, who lived under
the protection of Maad, a descendant of Kees. Their children were
said to take their lineage from her (Jnayah, vol. ii., p. 44), and were
notorious for their viceB (Kifayah, vol. ii., p. 50).



111 |

IN WHAT RESPECTS EQUALITY IS REQUIRED. 63

general body of the Arabs; and it is correct to say that all
Arabs are equals, as Aboo’l Yusur has stated in his Mub-
soot. Mowallees (who are all persons other than the
Arabs) are not the equals of Arabs, but among themselves
one is the equal of another. It hasbeen said that one dis-
tinguished by merit is the equal of one of high lineage, so
that a lawyer is the equal of a woman descended from
Aly. Kazee Khan and Atabee have reported this; and
in the Yoonabia a learned man is said to be the equal
of such a woman; but it would be more correct to say
that he is not her equal.1

ihe second particular in which equality is to be regarded
is the Islam of paternal ancestors. One who himself has
embraced the faith, and whose father was not a Mooslim,
is not the equal of a person who has had one paternal
ancestor a Mooslim; and a person who has had only one
such ancestor a Mooslim is not the equal of a person who
has had two or more such ancestors Mooslims. A man
who has himself embraced the faith is not the equal
of a woman who has had two or more paternal ancestors
Mooslims, but is the equal of one like himself; that
is, when they are living among people who had long
previously become Mooslims; but if their adoption of the
faith is only recent, so that the distinction is not a reproach,
one party is the equal of the other. A man who has had
two paternal ancestors in the faith is the equal of a woman
who has had three or more, for descent or lineage is
completed by father and grandfather. A man who has
apostatized from the faith, but returned to it, is the equal
of a person who has never fallen into apostacy.

The third particular in which equality is to be regarded
is freedom ; and a slave, whoever he may be, is not the
equal of a free woman, nor one whose father was emanci-
pated the equal of a woman free by origin, that is,
a woman whose father and grandfather were free.2 A

1 The Ghayut-ool-Surwuijee is the authority cited, and apparently
adopted by the compilers of the Fitiawa Alumgaree.
1 Inayah, vol. ii., p. 45.
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freed man is the equal of one like himself. But one whose
father was emancipated is not the equal of a woman two
of whose paternal ancestorswere free. A man who is free
by origin through father and grandfather—that is, one
whose grandfather was born free and a Mooslim, is the
equal of a woman whose paternal ancestors were free and
Mooslims; but if his grandfather had been emancipated,
or an infidel converted to the faith, he would not be her
equal. And a freed man is not the equal of a woman
whose mother was free by origin and father a freed man.
On this point, however, it is said that there is no report.
The freed woman of a noble tribe is not the equal of the
freed man of an ignoble person, for wula is like lineage ; so
that if the freed woman of a Hashimite were to marry
herself to the freed man of a mere Arab, her emancipator
would have a right to object. The freed woman of a noble
tribe is the equal of Moowallee.

Equality in respect of freedom and Islam are to be
recarded in the case of Ajimees (Persians), for they pride
themselves in these distinctions and not in lineage. But
in the case of Arabs, the Islam of a father is not a condi-
tion of equality. So that if an Arab whose father was an
infidel should marry an Arab woman whose paternal
ancestors were Mooslims, he is her equal; but freedom is
indispensable to an Arab, for it is not lawful to reduce
Arabs to slavery.

Fourthly, regard is to be had to equality in respect of
property; by which is meant that a man should possess
enough to pay the dower and provide for the maintenance
of his wife. This is what is required m the Zahir Re-
wayut; so that if a man should not have enough for both
of these purposes, or should not have enough for one of
them, he is not the equal of his wife, whether she be rich
or poor. No regard is had to anything beyond this; so
that if he should have enough for these two objects, he is
to be considered her equal in respect of property, though
she were a person of great wealth. If he should be able
to maintain her out ot his gains, but have no means of
paying her dower, our doctors differ as to the legal effect
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of such partial ability, but the generality agree that lie
would not be her equal. By “ dower” is to be understood
that part of it which is prompt, which again is to be
determined by custom,land no regard is to be had to the
remainder, even though it were presently payable under
the actual agreement. With regard to maintenance, Aboo
Nusr has said that it must be understood as food sufficient
for one year, but Naseer used to say food for one month,
and this is more correct. And it is reported as from
Aboo Yoosuf, that when a man is able to pay the dower,
and makes from day to day enough to support his wife,
he is her equal, and this is correct. The ability to maintain
a wife is required only when she is a grown woman, or, if
a young girl, when she is fit for matrimonial intercourse ;
for if she be young and unfit for that purpose, she has no
right to maintenance, and it is enough if the husband can
pay the dower. A poor man marries, and his wife aban-
dons or gives up her claim to the dower, but this does not
make him her equal, for regard must be had to his con-
dition at the time of the contract. A man contracts his
young sister to a youth who is able to maintain her, though
not to pay the dower, but his father, who is rich, approves
of the marriage; this renders it lawful, for a person is
accounted rich in respect of dower on the ground of his
father’s wealth; but not so in respect of maintenance, as
it is a common practice among men for fathers to take
upon themselves the dower of their young sons, but not
their maintenance. Though a man be in debt to the
amount of the dower, yet he may still be an equal,
for it is optional with him to pay whichever debt he
pleases.

Fifthly, equality is to be regarded in respect of piety “mInre
and virtue, according to Aboo Huneefa and Aboo Yoosuf,
and this is valid. - A profligate, therefore, is not the equal virtue,
of a good woman, whether his profligacy be notorious or
not. A person marries his young daughter to a man, sup-
posing him to be virtuous, and not a drinker of wine, but.

1 See post, p. 126. The Tihjeen is the authority cited.
F
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afterwards finds him to be an habitual drunkard, and the
girl on attaining to puberty declares that she is not content
with the marriage; in these circumstances, if the father
was not aware of his being a drinker of wine, and if the
persons of his family generally were known to he virtuous,
the marriage is void, or will he annulled; and all are
agreed upon this point. There is a difference of opinion
between Aboo Huneefa and his two companions with regard
to the marriage by a father of his daughter to a man whom
he knows to be not her equal. According to Aboo Huneefa
the marriage is lawful, because a father being zealous and
diligent for his daughter’s interest, must be presumed to
have given the fullest consideration to the matter, and to
have taken the person who is not her equal as being on
the whole better than an equal. Equality in this parti-
cular is required at the commencement of the marriage,
without reference to its permanence. So that if a man
were the equal of his wife in piety and virtue when he
married her, hut should afterwards become depraved, that
would be no ground for cancelling the marriage.

Sixthly, equality is to be regarded in trade and business.
Aboo Huneefa, according to the report in the Zaliir
Rewayut, was of opinion that no regard should be paid to
difference of business, and that a horse-doctor is the equal
of a perfumer. But, according to Aboo ‘Joosuf and
Moohummud, and another report of Aboo Huneefas
opinion, the professors of low trades, such as horse-dealers,
cuppers, weavers, sweepers, and tanners, are not the equals
of perfumers, drapers, and bankers; and this is coirect.
In like manner, a shaver is not their equal. It is reported
on the authority of Aboo Yoosuf, that when trades are
nearly on a footing of equality, the difference between
them should not be taken into consideration, and they are
to be regarded as equal. Hence a weaver is the equal
of a cupper; the tanner, of the sweeper; the brazier, of
the blacksmith; and the perfumer, of the draper. And
according to Hulwaee, thefutwa is in accordance with this
view.

Beauty is not taken into account as regards equality.
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Opinions differ as to understanding; some say that it is required
not to be regarded in a question of equality. ™ aspect

When a woman has contracted herself in marriage to
a man who is not her equal, the marriage is valid according by »
to Aboo Huneefa, as reported in the Zahir Rewayut, and
also according to the latest opinions of Aboo Yoosuf and hered"al
Moohummud. So that before an actual separation of the MwM;
parties, the case, admits of repudiation in the ordinary
o1 m, or by Zihar or JEela; and reciprocal rights of inheri-
tance with the like consequence ensue. Her guardians, butmay
however, have a right to object to the marriage. It is bedAiocted
reported by Aboo Husn, as from Aboo Huneefa, that & ts .

ie marriage is not contracted: and many of our doctors
have adopted his report. In our time, the”report of Husn
is preferred for the futwa; and the Imam Surukhsee has
said that it is more cautious to abide by it.1 Buzzazeeah
has also reported that the futwa, as to the legality of the
marriage, be the woman a virgin or thuyyibahfis according
to the saying of the great Imam; that is, when the
woman has a guardian; but if she have none, the marriage
is valid according to general agreement.

To make a separation for this cause—that is, inequality Objection
—it must be done before the judge; and, without can- mkthe
cellation by a judge, the marriage between the parties is before a
not cancelled.2 The separation, however, is not a repudia- to
tion; so that if the husband has not consummated with separation,
her, she is not entitled to any part of the dower.3 But if T, «sgpa
he have consummated, or if a valid and complete retire- notT ri
ment has taken place, he is liable for the whole of the pudiation,

11 he reason for his opinion, given in the Kifayah, is that it is
not every guardian who thinks it proper to bring such a matter
before the judge; nor is everyjudge just; and it is therefore better
to shut the door against such marrying (vol. ii., p. 35). The same
reason is obscurely given in the Ilidayah (original) for the different
report of Aboo Huneefa's opinion.

‘1t must, therefore, have been valid in the first instance; and it is
evident that the compilers, as well as the author of the Hidayah, give

e preference to the report of the Zahir Rewayut.

I f it were a repudiation she would be entitled to half the dower.
F2
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tbougly ~ dower specified, and for maintenance during the iddut, the

it insome6 observance of an iddut being incumbent on the woman.1

;Aelcttss And when a woman has married a man who is not her
equal, and the judge, after consummation, has decreed a
separation between the parties at the suit of the guardian,
awarding, payment of the dower against the man, and the
observance of an iddut upon the woman, and subsequently
to all this the man marries her again during the iddut,
without the consent of her guardian, and the judge again
separates them before a second consummation, the woman
is entitled to a second full dower, and must observe another
iddut, according to Aboo Huneefa.2

AH guar- According to some of the learned it is only Mooliarim (or

competent relations within the prohibited degrees) that are entitled

toobject, to raise the question before the judge ; but, according to
others, there is no difference between Mooliarim and other
guardians in this respect; so that the son of a paternal
uncle and the like are equally entitled to raise the ques-
tion ; and this opinion is sound. But the power does not
belong to mere maternal relatives, and is confined exclu-
sively to the iisubah, or agnates.

Tokens of When a woman has married herself to a man not her

guardian’, equal without the consent of her guardian, and the guardian
takes possession of the dower and provides her jihaz,3 this
amounts to consent and acquiescence upon his part; and if
he were only to take possession of the dower without pro-
viding the juhaz, though there is a difference of opinion
on the point, yet, according to the sounder view, that
would still be consent on his part, and acquiescence in the
contract.

Guardian The delay of a guardian to sue for a separation does not

mayobject annu} ],is right of cancellation, even though it were pro-

m}' ofa longed till the woman gives birth to a child. But after
ild.

1 These effects would be the same if the separation were a repu-
diation.

3 This is the case also after divorce. See liedaya, vol. i., p. 367.

3 Paraphernalia, or aportion given to a daughter; whatever a bride
brings with her to her husband’s house.
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the woman has actually borne a child to her husband, the
guardians have no longer the right to cancel the marriage;
it is stated, however, in the Mulisoot of Sheikh ool Islam,
that when a woman has married herself to a man not her
equal, and her guardian, being aware of the fact, has
remained silent till she has borne several children, and
then begins to litigate the matter, he has still power to
separate the parties.l

When a woman has married herself to a man who is not Grsathby
her equal, and one of her guardians has given his consent, °'e8™rT
it is no 'Ionger in the power of that guardian, or of any Wlarrnsgwds
other equal to or below him, to cancel the marriage; hut an"otlers
one superior to him may still do so. The rule is the same noe
when one of the guardians has contracted her with her
consent. And when a guardian contracts a woman in
marriage to a man not her equal, who consummates with
her and then repudiates her absolutely, after which she
contracts herself again in marriage to the same man, with-
out the concurrence of her guardian, the same guardian is
at liberty to cancel the marriage. The case would be
diifeient ii the repudiation were revocable and the husband
should recall her, for then the guardian would have no
right to separate the parties. It is stated in the Moontuku Gorsartof
of Ibn Sumawt, that a woman being under or subject to a Iniam'
man who is not her equal, the matter is contested by her maylo
brother in the absence or her father, W.hO. islatl su.ch a 1&%2&}2
distance as precludes his attendance; or it is contested by toobjec-
another guardian, besides whom there is one nearer in b°r) ade
degree but he is at a precluding distance; and the husband more re-
pleads that the nearer or superior guardian had contracted nwote-
her to him in marriage; in these circumstances he is to be
directed to produce his proof, and if he do so it is to be
received and taken as against the superior guardian ; other-
wise the parties are to be separated. It is also related in Consentof
the Moontuku, as upon the authority of Aboo Yoosuf, that oSIfgU-en

1The Nikayah is cited, and the author’'s own opinion seems to be
contained in the first part of the extract, and it is confirmed by that
ot the author of the Kifayah, who also notices the difference of reports.
—Vol. ii., p, 35.
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isnotaf- when a person has married his young slave girl to a man,
fected bya an(j t]len c]ajms her as his child, her descent is established,
hisrelation and she remains as before if the man were her equal; and
party6 though he were not her equal, the marriage would be
binding by analogy, because the person who contracted
her was her guardian. Even supposing that he should
sell the slave, and the purchaser were to claim her as his
daughter, the result would still be the same if the husband
were her equal; and, indeed, ought to be so also by
analogy though the man were not an equal, because a
guardian-proprietor had contracted her in marriage.

A guar- A slave marries a woman with the permission of his
g;i)r{?opmi?ﬁ mas(:er without stating at the time of the contract whether
regard to he is free or a slave, and neither the woman nor her
madefy6l guardian has any knowledge of the fact, but it afterwards
himself, transpires that he is a slave; in these circumstances, if it
equality is were the woman herself who made the contract, she has no
stipulated option, but the guardian is at liberty to cancel it, and if it
husband ~ was the guardian who made the contract neither she nor
Mmselfto has any option in the matter. In like manner, if the
be the slave had stated that he was free, all the other circum-
the wife  stances being the same, the guardian would have an option.
From this case it is manifest that if a woman should con-
tract herself in marriage to a man, not knowing whether
he is her equal or not, and not stipulating for equality,
and should afterwards be informed that he is not her
equal, she has no option, but her guardians have an
option;1 and that if the guardians are the parties who
enter into the contract on her behalf, and with her con-
sent, being themselves ignorant whether the man was her
equal or not, none of them has any option in the matter,
unless equality is expressly stipulated for, or the guardians
are told that the man is the equal of the woman, in
which case, if it should subsequently transpire that he
is not her equal, they would have an option. And the
Sheikh ool Islam being asked with regard to a person of
unknown descent whether he is the equal of a woman

1That is, if the contract was made by the woman.
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whose descent is known, answered in the negative. But Ceeofas
suppose that the husband has assumed a lineage different age hythe
from his own, and that his true lineage turns out to be hsmad
inferior to what he assumed, and unequal to the woman's, H!n8
in that case all, that is, both the woman and her guardians,

would have the right to cancel the marriage; while, if the

true lineage should be equal to that of the woman, she only,

and not her guardian, would have the right of cancellation,

and if it prove to be superior to what he asserted it to be,

neither she nor they have that right. If it be the woman

who is the deceiver of the man, by setting up a liueage
different from, her own, the husband has no option, and

she remains his wife, to hold by or repudiate as he may

think proper. If a woman should marry on a condition

that the man is such an one, the son of such an one, and

he proves to be only the half-brother by the father, or the
paternal half-uncle by the father of the person indicated,

she has the right of cancellation. A man marries a woman

of unknown descent, who is then claimed as his daughter

by a man of the tribe of Koreish, and her descent is esta-

blished before the judge, who decrees her to be his daughter,

and the husband is a barber. Such a father may separate

the man from his daughter. But suppose the case to he
different, and that the woman acknowledges herself to be

the slave of another person, her master would not have

the power to cancel the marriage.

When a woman has married herself to a man who is not A women
her equal, can she refuse her person till her guardians give matched
their consent? The lawyer Aboo Leeth used to decide
in favour of her right to do so; but this is contrary to fuse her
the Zahir Rewayut, and many of our doctors decide,
agreeably to the latter, that she cannot refuse herself band.

If a woman should marry for less than her proper A marri-
dower, the guardian may object till the lull amount j& "™ &
of the dower is made up, or he may separate her from womanat
her husband; and when the separation takes place gaate
before consummation she is not entitled to any part ot jjowermay
the dower; but if it should take place after consumma- toby her
tion, she would be entitled to the full amount specified, guardian.
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So also if one of the parties should die before a separation.1
This, however, was only the opinion of Aboo Huneefa,

.and according to his two companions, the guardian has no

right to object. It is to be observed that this separation
can be effected only before a judge, and that until the
judge has pronounced a decree for a separation, the case
admits of repudiation in the ordinary form, or by Zihar
or Eela, and that the right of inheritance remains in full
force.

When the Sultan compels a man to give his ward in
marriage to one who is her equal for less than her proper
dower, the woman herself assenting, and the constraint
is then withdrawn, the guardian may sue the husband
eler rate WP the dower to the proper amount, or for
a separation; but, according to Aboo Yoosuf and Moo-
hummud, the guardian has no such right in the matter,
And in like r_r@nner, When_ the woman is also comPeIIed9
(that is, not willingly assenting), and the coercion is subse-
quently withdrawn; the woman and the guardian have both
the right of contesting the matter, according to Aboo
Huneefa, but in the opinion of the other two this right
belongs exclusively to the woman.

When a woman is obliged to marry herself to a man
who is her equal, and at a suitable dower, she has no
°P*’on on ”~'e compulsion being withdrawn. But if the
man is not her equal, or the dower is less than the proper
amount>an(l she 1S compelled to contract herself, she has
an option on the removal of the constraint. When a
woman is constrained to enter into a marriage, and does
so, the contract is lawful, and no responsibility attaches to
the eompeller. If the husband be her equal, and the
specified dower more than or equal to that of her equals,
it remains lawful; but if the specified dower be less than
that of her equals, and she demands that it be made up to
the proper amount, the husband may be required to com-
plete it or separate from her. If lie completes the dower
to the proper amount, good and well; if not, and he

" That is, full dower would be due in that case.



CASES IN WHICH A OUAIIDIAN MAT OBJECT. 73

separates from her before consummation, he is not liable
for anything. If consummation has taken place and it
was against her will, that would be equivalent to an assent
on his part to complete the dower, while, if the consum-
mation was with her consent, that would be an acquies-
cence on her part in the specified dower. It would still,
however, be open to the guardians, according to Aboo
lluneefa, to object, though in the opinion of the other two,
they would have no such right. AU.this is on the supposi-
tion that the husband is her equal. But when he is not
her equal the guardians may separate between the parties ;
and .if the husband have consummated with her against
her will, he is liable for the full dower of her equals, the
right of the guardians to object to the marriage remaining
intact.; while, if the consummation were with her consent,
he would be liable for no more than the dower specified,
that being tantamount to assent on her part to the
marriage; for the surrender of her person is as much a
sanction of the contract as her words “ | am content,” and
both her options, viz., that to separate on account of
inequality, and that to require the completion of her dower,
would fall to the ground; while the options of her
guardians to separate on account of inequality, or for
deficiency of dower, would remain intact according to
Aboo Huneefa, but according to the other two they would
have no more' than the option. 1o separate on account ot
inequality, and supposing the separation to take place
before consummation, the husband would not be liable for
anything.

If a man should marry his young child to one who is
not an equal, as, for instance, to a slave, whether the child
be a son or daughter; or should marry the child at an
improper dower, as, for instance, if the child be a daughter
at less than the dower suitable to one ot her condition, or
if the child be a son at a dower in excess of what is proper
to the condition of his wife, the marriage is lawful accord-
ing to Aboo Huneefa. But according to the other two, if
the deficiency or excess be very glaring, it is not lawful.
The doctrine of Aboo Huneefa, however, in the matter,

ringoby ,,
{jjjter on
his young
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is the more sound. Upon this point they were all
agreed, that it is only a father or grandfather who can
lawfully enter into such a contract, and that a judge can-
not The difference between them has reference only to a
case where it is not known that the father acted carelessly
or wickedly in the matter; but where this is known, the
marriage is void according to all their opinions; and in
like manner, they are agreed that if he were dumb at
the time of contracting his child in marriage, the con-
tract would not be lawful. When the excess or defi-
ciency in the dower is within reasonable bounds, the
marriage is also lawful according to general agreement.
And it would be so whoever the guardian might be
who made the contract, whether a father, grandfather, or
any other.
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CHAPTER VI.
OF AGENCY IN MARRIAGE.

1Thebe are some contracts, such as sale, purchase, and
hiring, which an agent is under no necessity of referring
to his Erincipal, but may contract in his own name; and
m these, the rights and obligations of the contract are the
agent’s, in the same way as if he were the principal, and
the principal a stranger.2 There are other contracts in
which the agent is no more than a negotiator, and the
principal himself must be referred to as the contracting
party, and he alone is entitled to the rights and liable to
the obligations of the contract.3 Marriage, which is fre-
quently effected through an agent on both sides, and
almost invariably so on the part of the woman, belongs
to the latter class of contracts.4 Hence, the marriage
agent of a man cannot be called upon to make good the
dower; nor is the marriage agent of a woman entitled to
receive it, or bound to make delivery of her peison.- The
appointment of an agent for marriage may be general,
so as to include the power to select a husband or wife;
or it may be special, for the purpose of contracting a
marriage that has been already agreed upon between the
parties.

1The first three paragraphs are an addition t0 the original
digest.

a Put A1, vol. iii., p. 667.

3 Ibid., p. 668.

* Hedaya, vol. i., p. 117.

* Put. Al., vol. iii., p. 667.
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Marriage In both the classes of contracts which have been

treeteiToy referred to, a fuzoolee, or person wholly unauthorized,

afuzoolee, may take upon him to act for one of the parties; and the

acting contract is effected, but in dependence on the approval of

X“n% th-e p:?rt_y for v_vho_m he has acted. Until confirmed by

rity. him, it is not binding on the other party, who may there-
fore retract. In sale, the fuzoolee has also the power to
retract; 1 but it does not follow that lie should have the
like power in marriage, which is a contract of a different
class; nor even that a duly authorized agent, who has
entered into a contract of marriage for his principal with
afuzoolee, should in all cases have the power of cancelling
the contract without referring to his principal.

The following cases, which have been selected from a
great number in the Futawa Alumgeeree, relate to the con-
struction to be put on general and special powers of agency
in marriage, and the ratification of contracts that have
been entered into by fuzoolees: to which is added a short
section on the cancellation of such contracts.

A mar- The appointment of an agent for marriage is valid
maybe*6l1. whhout witnesses, though their presence is a necessary
appointed condition of the contract.
Witnesses. When a woman says to a man, “ Marry me to whom-
lle cannot  soever you please,” this does not authorize him to contract
topriS- her to himself. A man appoints a woman his agent to
cipal to  contract him in marriage, and she does so to herself, this
himself, lawfnl.  When a woman has appointed a man her
agent for the general management of her affairs, and he
marries her to himself, whereupon she says, “ 1 intended
only buying and selling,” the marriage is not lawful; for
even if she had appointed him her agent for marriage, he
would not have been authorized to marry her to himself:
and the case is stronger here.
unless A woman appoints a man to marry her to himself, and
authorized, he says, « | have married such an one to myself,” the

1M.L.S, p. 221
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marriage is lawful, even though he should not add, “ I
have accepted.” 1

A man directs another to contract him in marriage, and
he does so to his own little daughter, or to the little
daughter of his brother (he being her guardian), this is
not lawful. So also with regard to any other for whom
lie has power to act without her authority. But if he
should marry the man to liis grown-up daughter with her
own consent, though it is stated in the Asul that, according
to Aboo Huneefa, the marriage would not be lawful, unless
assented to by the husband; yet in the opinion of the
other two it would be lawful: and if the woman were the
agent’s grown-up sister, and he had married his principal
to her with her own consent, the marriage would be lawful,
without any difference of opinion.

When an agent on the part of a woman marries her to
his own father or son, the marriage is not lawful according
to Aboo Huneefa. And if the son be a child, it is
unlawful, without any difference of opinion.

When a marriage agent on the part of a woman con-
tracts her to a person who is not her equal, the marriage
is unlawful according to all opinion. But if the party be
her equal, though blind, or lame, or a boy, or lunatic, the
marriage is lawful. So also even though he should be an
eunuch or impotent. And if a marriage agent on the
part of a man should contract him to a woman who is
blind, or has a withered hand, or is physically impene-
trable, or a child, whether, capable or incapable of coition,
or free or a slave, equal or unequal, Mooslim ovKitabee,
the marriage is lawful according to Aboo Huneefa. But
if the agent should marry him to a slave of Ins own, it
would be unlawful according to all tlieir opinions. A
person appoints another bis agent to many mn_o a

1 As to a person acting for both parties, see post, p. 84

* This indicates a difference of opinion on the part of the d.scples
but it appears from the Hedaya, vol. i., p. 12b th»t
to the case of marriage to a slave; and the author In stating the
reason for the opinion of Aboo Huneefa seems to identify lumself with
it, by using the expression “ Wesay.” Original, vol. ii., p. 57.
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woman, and he does so to one whom the principal had
himself repudiated before the appointment; the marriage
is lawful, however, unless the principal had previously
complained to him of something bad in her disposition ;
hut if the repudiation should not take place till after the
appointment, the marriage would not be lawful. And in
like manner, if the agent should marry his principal to one
from whom he had separated by eela, or who was in her
iddut for him, the marriage would be lawful. But if the
woman were actually the wife of another, or observing
iddut on account of another, the parties must be separated;
and if the principal had consummated with her, though
in ignorance, he would be liable to her for whichever
might be the less, of her proper dower, or the dower men-
tioned in the contract, without, however, any right of
recourse against the agent, whether he had acted knowingly
or in ignorance. And the result would be the same if the
agent should marry him to the mother of his wife.
How in A man directs an agent to many him to a white woman,
Srtobe3 ax™”e marres h™ t° one that is black, or vice versa, the
construed  contract is not valid; but it would be valid if the direction
“Toxct!Gy were %or a woman, and the agent should marry him
strictcdto  to one having sight. An agent is directed to marry his
aparticular prillcipal to a slave, and he marries him to a free woman;
ofwoman, tins is not lawful; hut ft would be so it the woman were
a Mookatibah, Moodubburah, or Oom-i-wulud. M hen an
agent for an invalid marriage makes one that is lawful,
it is not lawful. A person is appointed to marry another
to one of his tribe or family, but he marries him to one
of a different family ; the marriage is not lawful. So also
if the authority were to marry him to a woman of a
particular town or family, and the agent should marry him
to one of a different town or family, the maniage would
not be lawful.1
Whentrey  When a man says to another, “ Marry me to a woman,
“nority” when thou hast done so her business is in her hand,”

to tre and the agent then marries him to a woman, hut without
womanatté) _

herself. T 1Fat Al col. i, p. 714
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making any stipulation to that effect in her favour, the
business is nevertheless in her hand. But if lie had said,
‘ Marry me to a woman, and stipulate in her favour that
when thou hast married her her business is in her own
hands,” and the agent should then marry him to a woman,
her business would not be in her hands unless the stipu-
lation were actually made. And if a woman should
appoint a man her agent for marriage, and he should stipu-
late on her behalf, as against the husband, that when he,
the agent, shall have married her to him, her business will
be in her own hand, and the agent should thereupon marry
her to the man, the marriage would be lawful, and the busi-
ness would be in her hand from the time of the marriage.1l

A man directs another to marry him to one woman, and When they
he marries him to two women by one contract, the prin- °re
cipal is not bound as to either. But if he should allow the
marriage as to both or either, the marriage so allowed
would become operative. And if there had been two dis-
tinct contracts the first would be binding, and the second
suspended on his sanction. If an agent be appointed to
marry a man to a particular woman, and he marries him
to that woman and another with her, the marriage is valid
as to the former; and if the agent were appointed to marry
him to two women in a contract, and he should marry him
to only one, the marriage would be lawful. And in like or for two.
manner, if the appointment were to marry him to  thcsii
two women in a contract,” and he should marry him to
only one of them, for making a separation in the con-
tract is not acting contrary to instructions, unless the
principal had said, “ Do not marry me except to two
by one contract,” when, if the agent should marry him to
one, the marriage would not be binding. If he should say,
“ Marry me to these two sisters,” it would be a permission
as to one of them, unless he had said, “ in acontract. And
if the words were * these two in a contract,’ and they should
happen to be sisters, it would be lawful to make a separation
in the contract, unless he had actually forbidden it.

PARTICULAR APPOINTMENTS OF AGENTS. 79

1 See ante, p. 19, as to the legality of such stipulations.
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If a person sliould appoint an agent to marry liim to
suc”™ an one» an(l woman proves to have a husband,

goartiodar but he dies, leaving her a widow, or repudiates her,
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and his iddut having passed, the agent then marries
her to his principal, the marriage is lawful. A person
appoints an agent to marry him to a particular woman,
and the agent marries her himself, this marriage is lawful;
and if the agent should live with her a month, consummate
with her, and then repudiate her, and after the expiration
of her iddut should marry her to his principal, the marriage
would bo lawful. But if instead of the agent's marrying
her, the principal should himself marry, and then irrevo-
cably repudiate her, and the agent should afterwards marry
him to the woman, the contract would not be lawful,

When a man appoints an agent to marry him to a par-
ticular woman, and he does so for more than her proper
dower, if the difference be not excessive the marriage
is lawful, without any difference of opinion; while, if it be
beyond the reasonable limits oferror in such circumstances,1
though the result would be the same according to Aboo
Huneefa, the marriage would not be lawful according
to the other two.

If one should appoint an agent to marry him to a parti-
cular woman for a thousand dirhems, and the agent should
do so for two thousand, the marriage would be lawful
if allowed by the husband, but void if rejected by him. If
the husband, in ignorance that the agent had exceeded his
instructions, should proceed to consummate the marriage,
he would still have his option of confirming or rejecting it;
and if he should elect to confirm it, he would be liable for
the whole sum mentioned; while, if he should reject the
marriage, it would be void, and he would be liable for no
more than the proper dower, if that were less than the sum
mentioned ; otherwise he would be liable for the whole sum.
I f the husband should be unwilling to pay the excess, and

1 Arab., Yutaghabun-oon-nass, which is described in the Tarifah
as something beyond what a valuator would determine to be proper
in the circumstances—Freytag. #
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tlie agent should say, “ | will be debtor for it myself, and
render the marriage obligatory on you both,” it would not
bo in his power to do so.

A. person appoints a man his agent to marry him to a Whenthey
woman on a dower of a hundred, with a condition that “e®™ rad
the prompt shall be twenty and the deferred eighty,1but person, but
the agent mates the prompt thirtythe contract is not
"valid, and is suspended for the sanction of the husband, dower.
It he should proceed to consummate in ignorance of what
was done by his agent, the contract would not be
effected; but if he should consummate with knowledge
of the fact, that would be an allowance of the marriage.

A woman directs a man to contract her in marriage for
two thousand, but he does so for one thousand, and, the
woman being in ignorance of the fact, the marriage is
consummated; she may, however, still repudiate it, and
is entitled to her full proper dower, whatever that may
amount to. A man appoints an agent to marry him to a
woman for a thousand dirhems, and the woman refuses
until the agent adds a piece of cloth of his own ; the mar-
riage is suspended on the sanction of the husband, for
the agent has acted contrary to his instructions, and the
husband might be endamaged thereby, since if another
party should afterwards establish a right to the cloth, the
husband would be liable for its value, not the agent, who
acted gratuitously in the matter, and, therefore, could not
be made responsible. If the husband should not be in-
formed of the addition made to the dower by the agent
until he had consummated with the woman, he would still
have an option; for consummation in such circumstances
would not be an assent to the agent's departure from bis
instructions, and he might either bold to his wife or sepa-
rate from her; but if he should separate from her, she
would be entitled to whichever may be the less of what
Was mentioned to her by the agent, or her proper dower.

1 Itis a very general custom in Moohummudan countries to divide
the dower into two parts, one termed rmooujjul (or prompt), and the
other moomjjul (or deferred), which are the terms used in the text.
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A person appoints an agent to marry him to a woman,
an(l he does so for a slave, or a piece of land, of his
own ; the marriage is valid and operative, and the agent is
bound to make delivery; and when he has done so, he
has no right of recourse against the husband. Yet if the
woman should not take possession of the slave, and he
should die, the agent would not be answerable, and she
must have recourse for the slave's value to her husband.
And if the ageut should contract his principal to the
woman for a thousand dirhems of his own, by saying, “ I
have married thee to this woman for a thousand of my
own property,” or “ 1 have married thee to this woman
for these two thousand,” the marriage would be lawful,
and the husband liable for the dower indicated, which
could not be demanded from the agent.

A person appoints an agent to marry him to a woman
to-morrow afteF sunrise, and I!‘neI does so before sunrise, or
on a subsequent day, the marriage is not lawful; but
suppose that a woman should appoint an agent to contract
her and take a writing for the dower, and that he does so
without taking a written engagement for it, the marriage
would, nevertheless, be lawful. A man says to another,
“ Marry this, my daughter, to a man given to learning and
religion, with the advice of such an one,” and the agent
contracts her to a man answering the description, hut
without consulting with the person referred to, the con-
tract is nevertheless lawful; for the object of taking his
opinion was merely to ensure the prescribed qualities, and,
as that object has been accomplished, there was no neces-
sity for taking the person’s advico. A man sends another
to solicit a certain woman on his behalf, and the agent
contracts him to her in marriage, the contract is lawful,
even though it should be at a dower glaringly above the
proper dower of the woman.1 A man appoints another to
solicit the daU@hter of such an one on lus hehalf, and

1 Tlie difference between this and the ease on page 80 seems to be
that there the negotiation was already completed by the principal,
hut here the woman has still to be solicited.
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the agent conies to the father and says, “ Give ine your
daughter,” ad the hither amswers, “ 1 have given her,”
this is a contract to the agent hinself, even though he
should add, “ 1 have accepted for such an onefor as
soon a6 the agent hes sald, « Givernre,” ad the father,

I hawe given,’ the contrect is conmplete.  But if the
agent should say, “ Give your daughter to such an one”
ama the father should arswer, “ 1 have given her,” there
wwould be no contract until the agentadd, “ | have accepted”
and whether he merely says, “ 1 have acoepted,” or should
say, “1 have acocepted for such an one” the contract
would ke to the principal in both cassss. And though
prelininaries hed already taken place between the father
ad the agent for a marriage to his principal, ad the
father should say, “ | have married my daughter for such
a dower,” without saying to the spealker or to his principal,
and the speaker should arswer;, « | have acogpted)” there
would ke a valid marriage to the agent.

A marriage agent cannot delegate his authority to Agentcan
another; but if lie should do so, and the delegate should notdek*
make a contract in the presence of the original agent, it §ulwy.
would be lawful. When a woman has appointed a man
her agent to marry her, and has said, “ Whatever thing you
may do is lawful,” the agent may lawfully appoint another
to contract her in marriage, and if death were imminent,
and he should bequeath the agency to another, and the
second agent should contract her in marriage after the
death of the first, the contract would be lawful.

When two agents are ggoointed by a men or a woren men tvo
to contract him or her in marmiage, and are of the two "s™*are
enters into a contract, it is not lanful. aeat

If a person should gopoint another his agent to contract at“lae
himin mamage to aworan, ad the agent should db so, pid'de
hut the principal and agent should diiffer with regard to principal
the worman with whom the contract wes neck, the husband nié“\at
saying, “ Yon narmed e to this wonan,” and the agent, sljetd

% = tut to this other;” in these drourstancss the state- He
nment of the husbad is to he prefernred if belieed or @G
asented o by the woman, because they are both agreed,

G 2



ASL

or believe each other, as to the marriage, and it is
established by their mutual belief. And this case is
a precedent that marriage is established by mutual
belief.1
Discharge When a woman, after appointing an agent to contract
° ' her in marriage, makes a contract for herself, this is a
discharge of the agent from liis office, whether he be
made aware of the fact or not. But when formally
discharged his functions do not cease till he becomes
acquainted with the fact, and if he should exercise
them in the meantime by contracting her in marriage,
the contract would be lawful. If the agent were ap-
pointed by a man, the appointment having reference to
a particular woman, and the man should himself marry
the mother or daughter of the woman, the agent would
be discharged from his office. If an agent be appointed
by a man to marry him to a particular woman, and she
should apostatize and take refuge in a foreign country, but
be subsequently captured and return to the faith, after
which the agent should contract her to his principal, the
marriage would be lawful according to Aboo Huneefa.
When a man who has already four wives appoints an
agent to marry him to a woman, the appointment is to
be regarded as having reference to a time when it can
be lawfully exercised, as, for instance, after he may abso-
lutely repudiate one of his wives.
One person “ Our ” authorities are agreed that one person can act in a
"entZ T marriage as agent for both parties, or as guardian for both
parties in a parties, or as guardian on one side and principal on the
contract,  0~°jerj or agent on one side and principal on the other, or
guardian on one side and agent on the other. But can
one person act on both sides as a juzoolee, that is, without
having any authority, or asguardian on one side and fuzoolee
on the other, or principal on one side and fuzoolee on the
Ijtit rot other, or as agent on one side and fuzoolee on the otlier,

authority  so as to make a contract that would he dependent on subse-
fromoneof
thom

84 marriage.

1 Tusadooh, trusting in each other. The marriage is said to be
established, that is, proved, not constituted. See ante, p. 17.
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quent sanction? According to Aboo lluneefa and Moo-
hummud, this cannot be done.

Every contract issuing from, or initiated by afuzoolee, Contracts
for which there is a person competent to accept it, whether ™jctvdby
the acceptor be another fuzoolee, or an agent or the prin- fuzoolecs,
cipal, is contracted, subject to approval. And the other thoriMd
side of the contract may stand over for acceptance during pereons”
the meeting, but no longer. A man says: “ Bear witness
that | have married such an one,” and the woman, on
receiving the intelligence, allows the marriage, yet it is
void; and, in like manner, if a woman should say, “ Bear
witness that | have married myself to such an one who is
absent,” and the man, on receiving the intelligence, should
allow the marriage, it would be void; but in both cases,
if a fuzoolee had accepted, there would be a valid con-
tract according to “ our ” masters, though dependent on the
approval of the party concerned.

The ratification of a marriage contracted by a juzoolee
may be established by word or by deed. A man having “j~ybe
married another to a woman without his Permission, informs B Borlaegr
him of it, whereupon he says, “* What you have done is deel
good,” or, “ May God bless us in it;” or, “ Thou hast
done’ or said well.” All these expressions amount to an
approval of the contract, unless it is evident that they were
uttered ironically. And if he were congratulated by a
number of persons on the occasion, and should accept their
congratulations, that also would be an approval. A man
contracts another to a woman without her permission, mid
she says, “ What he has done has not surprised me,
“ This matter does not come agreeaby o0 me.
expressions do not amount to an actual rejection o 1
contract, and if she should afterwards assent to it the
marriage would become operative. Acceptance oi the
dower is an approval, hut acceptance o a gi is not.
To send the dower is to approve by deed, but is it neces-
sary that the dower should reach the woman? n tus
point there is adifference of opinion ; and also with regard
to retirement of the husband with the wife in private,
which some have considered a ratification ot the contract,

approTh,
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but others not. 1f afuzoolee should contract a man to four
women by one contract, and to three sisters by another,
and the man should repudiate one of the women, that
would be an approval of the marriage with the set to
which she might belong.

~ fuz00%e: Inan'ies a man tO0 ten women by separate
contracts, and on the intelligence reaching them they all
aPPrOTe’ tlie marriages of the ninth and tenth are lawful,
And in this manner if each of ten men marry his daughter
to ono man, and the daughters being of mature age should
approve all together, the marriage of the ninth and tenth
is lawful; and if there were eleven men the marriage of the
three last daughters would be lawful; and if there were
twelve, the marriage of the four last would be lawful, and
if thirteen the marriage of the last only would be lawful.*
A fuzoolee marries a man to five women by separate con-
tracts, he may approve as to four, and separate the fifth;
and if a man should marry four women without their con-
sent, and then other four, and then two more, the last two
would be in suspense.2 A fuzoolee marries a slave to two
women by one contract; he then marries him.to two others
by one contract, and this with the consent of the women;
the slave is then emancipated, and may allow the marriage
of two of the women, either the first two or the second
two, or one of the first two and one of the second two.4
But if he should allow the marriage with three it would be

1 Some of the cases that follow are illustrative of the rules con-
tained in the following section, and should be read in connection
with it

3 In all the cases the husband acts for hinself. While the marri-
ages are all unconfirmed, he has the power of cancelling them either
by deed or word, and his marriage of one above the legitimate
number is a cancellation of the four preceding; so the marriage of
the ninth is acancellation of the second seriesof lour, and the marriage
of the thirteenth a cancellation of all the preceding.

3 The rest being cancelled.

* The fuzoolee has not the power of cancelling, as will be seen
hereafter; so that the whole four are in suspense on the sanction of
the emancipated slave.
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void, while if he allowed the marriage of the fourth only
it would be lawful; and if all the marriages had been com-
prehended in one contract the allowance would not attach
or take effect as to any of them. When a slave marries
three women by separate contracts, without the consent of
his master, and the master then allows the whole, the third
is valid. The principle is that allowance or confirmation
comes into the place of the original contract with regard
to that which is the subject of it/ and if the subject were
in such a state that if consisting of parts they could not
have been joined together at the inception, so neither can
they be joined at the confirmation, while if they could
have been conjoined at the inception, so also may they
be conjoined at the confirmation.l When a man is already
married to a free woman, and a fuzoolee contracts him to
a slave, and the free woman then dies, or when a man who
is alreadjr married is contracted by afuzoolee to the sister
of his wife, and the wife dies, in neither case can the mar-
riage be legalized; and, in like manner, if a man who has
already four wives living should be contracted by afuzoolee
to a fifth, and one of the wives should die, he could not
legalize the marriage; so, also, if a man should bo married
to five women at once, he could not legalize the marriage
as to any of them.

If a MAENshould contract his adult daughter in marriage
to another, who is absent, and afuzoolee should accept for
him, and the wife's father should die before the absent
husband has signified his assent to the marriage, still it
would not be rendered void by his death. And when
a man has married the daughter of his brother lo his
own son (both being of tender age), and the father ot
the daughter, though alive at the time of the mauiage,
has died without confirming it, and the uncle then
allows the marriage before the girl arrives at puberty,
his allowance of it is valid, and the marriage operative.
In like manner, when a man has united his adult son

1 The three women could not have been joined by the slave him-
selfin one contract.  See ante, p. 30.
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in marriage with a woman without the son's consent,
and the son becomes mad before the intelligence reaches
him, and the father then confirms the marriage, it is
lawful.  So, also, when a slave who has married with-
out the permission of his master passes into the hands
of another master who sanctions the marriage, the sanc-
tion is valid, and the contract operative ; and, in like
manner, with regard to a female slave, when she has
married herself without the permission of her master, and
then passes from his hands to the hands of another by sale,
gift, or inheritance. But here it is only when the second
master cannot lawfully have connection with her (as, for
instance, by reason of his being only' one of several persons
Wilio have inherited her, or, after having inherited her from
a father who had connection with her), that he has the power
of confirming the marriage. For, if the female slave be
lawful to the second proprietor (as, for instance, when she
has been given or sold to a stranger, or has been inherited
by a son udiose father had no previous connection with her),
then the allowance by the second proprietor would not be
lawful, nor would the marriage be rendered valid by his
allowance.

Ot Cancellations in*connection with the P receding
Cases.

The contracting parties viewed with reference to their
powers of cancellation are of four kinds. 1he first is
the contractor, who lias no power of cancellation either by
word or deed; and he is the fuzoolee. vi believer, then, a
person has married a man to a woman without his autlio-
rity, and then say's, “ | have cancelled the contract,” it is
not cancelled ; and, in like manner, it lie should marry
the man to the sister of the same woman, the second
marriage would he in suspense, and there would be no
cancellation of the first. Jhe second is the contractor who
cael8 ty word but not by deed, and bo is anagent. A
person appoints a man bis agent to marry him to
a particular woman, and be marries him accordingly
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to that woman, a fueoolee answering on her behalf;
this agent then has the power of cancellation by word;
but if he should marry the same man to the sister
of the woman, that would be no cancellation of the
first marriage; though, if the agent should contract
the woman herself in a second marriage, the first
would be dissolved. The third contractor is one who
possesses the power of cancellation by deed but not by
word. The manner in which this "happens, is as follows :
A person marries a man to a woman without his authority ;
the man then appoints tho same person his agent ior
marriage, without specifying any particular woman, and
the PEYSON MAIMES him to the SiSter of the first woman.
The first marriage is in consequence cancelled; but if the
person had attempted to cancel it byword, the cancellation
would not he valid. The fourth contractor is he who po.s-
sesses the power of cancellation both by word and deed ;
as, tor instance, a man appoints an agent to marry him to
a woman without specifying any one in particular, and he
marries him to a woman for whom afueoolee answers in the
contract; if then the agent should verbally cancel this
contract, the cancellation would be valid, and if he should
marry the man to the sister of the first woman, that also
would cancel the first marriage. Thus, afueoolee in the
matter of marriage, has no power to revoke before con-
firmation, but an agent has the power of revocation in
cases of suspended marriage, both by word and by deed.1
One of two agents for marriage generally lias not the
power to dissolve a marriage entered into by the other
agent, and left by him designedly in suspense; but he has
the power to dissolve it by contracting his principal in
marriage with the woman'’s sister, or by renewing the first
marriage at a different dower. If a person should marry
a woman without her permission, and then appoint an
agent to contract him in marriage, and the agent should

1 That is, ageneral agent for marriage. In the second case the
agent is restricted to a particular woman; and in the third, the
restriction of his power to cancel is because he acted as afuzoolee iu
contracting the marriage.
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(by speech) cancel what the husband had done, it would
not be valid; but if he should marry him to the sister of
the woman, that would dissolve the first marriage; and if
the agent should marry him, by one contract, to two
women, one of whom is the sister of the first woman, or

to four women by one contract, that would also cissohvo
the first marriage.
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CHAPTER VII.
OF DOWER.

Preliminary.

D ower is defined to be “ the property which is incumbent Definition
on a husband, either by reason of its being named in the
contract of marriage, or by virtue of the contract itself, in
exchange for the usufruct of his wife  and it is known by
several names, as muhr, sudak, nuhlah, and oohr.1 The
dower which is due by the contract itself is termed the
muhr-i-mithl, which means literally, dower of the like,
or the woman’'s equals,* and has been well rendered by
Mr. Hamilton as “ the proper dower.” Dower is not
the exchange or consideration given by the man to the
woman for entering into the contract; 3 but an effect of the
contract, imposed by the law on the husband as a token of
respect tor its subject, the woman.4 The usufruct of the
wife being another of its effects, one of these (the dower) is
said to be exchanged for the other (the usufruct), and mar-
riage becomes, in the language of the law, a contract of
exchange, though in popular parlance it is only a contract
of union.5 In sale, the delivery of the thing sold requires
immediate payment of the price, and until delivery the
price is not demandable, because the right to it may be
defeated altogether by the loss of the thing sold in the
hands of the seller. So, also, in marriage the right to
dower is in danger of dropping altogether, by the apostasy
of the wife, or by her kissing her husband’s son with desire,
but this danger is removed by consummation, which is

‘ Inayah, vol. ii., p. 52. * |/itlat/ah, vol. ii,, p. 58.
mitad 3 Kifayah, vol. ii., p. 59. 4 Kfayah, lbid.
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an actual delivery of the exchange for the dower. Hence
dower is said to be confirmed and made binding, by con-
summation, or by its substitute, a valid retirement, or by
death, which by terminating the marriage, puts and end to
all the contingencies to which it is exposed.1l

Exigible It is usual to divide the dower into two parts—one
deferred  termed mootijjul, or prompt, which is immediately exigible:
dower. the other moowuijjul, or deferred, which is not exigible till

the dissolution of the marriage.2 The payment even of
the exigible part of the dower is not unfrequently postponed
till that event. I his is of little moment in Mbohummudan
countries. But in the British dominions in India, a rbdit
may be lost by neglecting to sue for it within the time that
the law has fixed for the limitation of actions ; and several "
cases have occurred in which widows have been deprived of
their right to dower altogether by refraining to sue for
it during the lives of their husbands.3 These decisions
have now been happily overruled by a judgment of her
Majesty’s Privy Council,4 by which it has been determined
that, though a woman’s dower should be payable on
demand, she is not obliged to sue for it immediately, nor
in the lifetime of her husband. It may, therefore, be
inferred that the time for the limitation of a suit for even
the exigible part of a Woman's dower does not begin torun
until the dissolution of the marriage.

Section First.

Of the lowest amount ofDower.—mWhat are, and what are
not,jit subjects of Dower.— And of the{roper Dower.

Minimum The lowest amount of dower is ten dirhems, coined
oi dower.  Or uncoined; so that the weight of ten in pieces is lawful

1 Inayuh, vol. ii., p. 55.

a Reports S. D. A., Calcutta, vol. i, p. 278 ; and see Lane's
Modern Egyptians, vol. i., p- 215.

3 Reports 8 .1). A., Calcutta, vol. i., p. 103; vol. vii., p. 40,

4 Moore's Indian Appeals, vol. vi., p. 229.
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though their actual value should be less. When other
property is substituted for dirhems, regard is to be had to
its value at the time of the contract, according to the
Zahir Rewayut. If its value were ten dirhems on the day
of contract, hut is less at the time of taking possession, the
woman has no right to reject it; while, if its value were
less at the former time, though equal to ten at the latter, she
is entitled to the difference. If the value be reduced
by the loss of part of the property before taking possession,
she has an option, and may take What remains of it, or ten
dirhems instead.

There is o legal limit to dower;l ad doners to very No mexi-

large amounts have been sustained by courts of justice in
IndiaB

Anything that is mal,* or property, and has value,4 is fit
to be the subject of dower. Moonafea,5 or profits, are also
good for that purpose, with the exception of the man’s own
service when he is a freeman, which is not good as an
assignment of dower, according to Aboo Iduneefa and
Aboo Yoosuf. The objection does not apply to the service
of his male or female slave, nor to his own service if he is
a slave; and the assignment would bo good without any
difference of opinion. But if a man should marry awoman
for teaching her the Kooran, or the hujj (or pilgrimage to
Mecca), or similar observances, the specification would not
be valid, and she would be entitled to her proper dower.

The general rule with regard to specifications of dower
is, that when they are valid, the thing specified is obliga-
tory on the parties; and nothing besides if it be the value
of ten dirhems or more; while, if it be less than ten
dirhems, the dower must be made up to that amount.

1Reports S. D. A, Calautta, vol. i., p. 277.

2 Ibid, vol. i., pp. 48 and 266, where the dowers were respectively
300,000 gold mohurs, and 114,000 rupees with 355 gold ruohurs.

3 Everything corporeal, except carrion and blood, is mal.

* Everything that is mMal, except wine and the hog, has value.

8 Profits nre of two Kinds, according as they are derived from the
use of corporeal things, such as houses, land, and cattle; or the labour
of artisans, such os tailors, &c. Inuyuh, vol. iv., p. 43.
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When a man marries a woman on a condition that he
wdl not take her away from her own town, or will not
marry another while she is his wife, the specification
is not valid, because there is no mal, or property. And,
in like manner, when a Mooslim marries a Mooslimak
for wine or a liog, the assignment is not valid, because
the things have no value in law. But if he should
marry her for the profits of all his property, such as
the occupation of his house, the use of his cattle for riding
or carriage, or the like, for a definite period, the assign-
ment would be valid. Where again a woman marries
a man for repudiating another woman, or releasing herself
from the quest of blood, or performing the hujj (or pilgrimage
to Mecca) with her, or postponing a debt for a thousand
dirhems which she owes to him, the assignment is bad, and
the woman is entitled to her proper dower.

When one man gives his daughter or sister in marriage
~ another, on condition that the other will give Inm his
dauSliter or sister in return, the right to the person of
each woman being the dower of the other, the contracts
are effected, but the condition is void, and each woman is

entitled to her own proper dower. This is what is termed
a Shughar marriage.1

When something is mentioned as dower which is not in
existence at the time, as, for instance, the future produce
of certain trees, or of certain land, or the gains of a slave,
the assignment is bad, and the woman is entitled to her
proper dower. So also when something is mentioned
which is not at the time property in all respects, as, for
instance, what may be in the wombs of his flocks, or of
his female slave, at the time, the assignment is not valid,
and the wife is entitled to her proper dower,

If a man should marry a woman for a dower to he fixed

1 Jowhurrah ; hiai/ah, ii., p. 63. From Shugftoor, lifting up and
denuding, applied primarily to the action of a dog in lifting up one of
his leg, to make water (Kifay/ah, ii., p. 69) ; and thence—probably in
contempt--to this kind of marriage, which was common among the
Pagan Arabs, but prohibited by the Prophet.
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by herself, or by him, or a stranger, the assignment would left to bo
be defective. But if, when the dower is left at his own ~ of the
discretion, he should fix it at the proper dower or some- parties or
thing more, she would be entitled to the sum fixed; while, astraugcr’

if he should fix it at anything below the proper dower, she
would be entitled to the proper dower, unless satisfied to
take the sum specified. Where, again, the dower is left
at the discretion of the woman, and she fixes it at the
proper dower, or something less, she is entitled to the
dower she has fixed; while if it is more than the proper
dower, the excess is not lawful, unless assented to by the
husband. And the rule is the same when the dower is
left on the discretion of a stranger. If lie fixes it at the
proper dower, it is obligatory on both the parties; while
if he fixes it above or below the proper dower, it is
dependent, in the former case on the assent of the hus-
band, and in the latter on that of the wife.

The proper dower of a woman is to be determined with
reference to the family of her father, when on a footing
of equality with her in respect of age, beauty, city, under-
standing, religion, and virginity. It is also a condition
that the parties shall be equal in knowledge and manners*
and that neither of them should have borne a child, It is
likewise said that the condition of the husband in respect
of wealth and lineage should be like that of the husbands
of the women with whom she is compared. By her fathers
family are to be understood her full sisters her halt-sisters
by the father, her paternal aunts, and the daughter of her
paternal uncles. And in estimating her proper dower, no
regard is to be paid to the dower of lwr own mother,
unless she happened to be of her fathers family, as, for
instance, by being the daughter of his patema nnec. t
is also made a condition in the Moontuka that the inform-
ants of the proper dower be two men, or one man and
two women, and that their information be given m words
of testimony; but if no just witnesses can be found to
speak to the matter, the word of the husband on his oath
is to be received; and this is correct

Dow the
JOWr isto
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Section Second.
How the liability to Dower is confirmed or perfected.1

Howthe Dower is confirmed by one of three things,— consumma-
todower'i* t'on’ a vadd retirement, and the death of either husband
perfected or wife ; and that, whether the dower bo named, or be the
proper dower.
i ited” When a man has repudiated his wife before consumma-
beforeitis t:°n or a valid retirement, she is entitled to the specified
shefistd  dower; and when none has been named in the contract, or
entitledto be lias married her with a condition that she shall have no
RwtifiM  dower, she is entitled to her proper dower if the marriage
d..wer; be consummated or one of the parties happens to die, and
oramoo- to a rnootut, or present, if repudiation takes place before
senUfnone consummation or a valid retirement. When dower has
s18Medl been assigned bjr tlle judge> or by the husband after the
* contract, and the husband repudiates his wife before con-
summation, site is entitled only to a moot&t, instead of
halt the specified dower, according to Aboo Huneefa and
Moolmmmud. So, also, when no dower has been specified
in the contract, but the parties afterwards arrange it by
mutual agreement, though she has a right to the whole if
the marriage be consummated, or her husband happens to
die ; yet, if she be repudiated before consummation, it is
only a montut, or present, that she is entitled to, and not
half of the dower subsequently agreed upon.®
And ipn It is only when a husband is himself the cause of the
ker’hli"Om separation that lie is liable for a moottit, or present;
landfor  as, for instance, when he repudiates bis wife, or is sepa-
rersfimur  rated from her by reason of eela, or lidn, or jabb, or

originating impotence, or for apostasy and rejection of Islam, or
on hsp,rt kissJng liJs mother or sister with desire. And he is

same effect.

1The word in the original means literally “ corroborated,” or
“ made binding.” As to the full legal meaning, see ante, p. 92.

5 Heitaya, vol. i., p. 125. The authority of the Kooran is cited for
this.
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not liable when the cause of separation is on the part of
the wife; as for instance, when it is her apostasy and
rejection of Islam, or when she kisses her husband’'s son
with desire, or exercises an option of puberty, emancipa-
tion, or inequality. In every case in which there is no
liability for mootiit, there is none for half the dower, if
dower were specified; and in every case in which a con-
tract requires the proper dower, a mootiit is due if the
wife is repudiated before consummation.

A mootiit, or present, consists of three articles of dress Motiit
— a kumees, or shift; a moolliuffet, or outer garment; and
a mikna, or head-dress, of medium quality, neither very
good nor very bad. This is according to their practice,
but in ours regard is had to our own usage.l And if
the husband should give her the value of the articles in
dirhems or deenars, she may be compelled to accept it
But it is not to exceed half the muhr-i-mithl, or dower of
her equals, nor fall short of five dirhems. Regard is also
to bo had to the woman'’s condition, for the present comes
into the place of the proper dower. If, then, she bo of
low degree, she is to have a mootiit, or present, of Kirhas,
or linen; if of middle rank, one of kuzz, or spun silk;
and if of-high station, one of abreshom, or silk. But
regard should be had to the man’'s condition, according
to” the Hidayah and Kafee; while, according to other
authorities, the conditions of both should be taken into
consideration; and the Futwa is said to bo in accordance
with this view.

There is no INO&E for a woman whose husband has Casesin
died leaving her surviving him, whether dower were iano
assigned to her or not, and whether the marriage had right toit,
or had not been consummated.2 And in like manner, in
any case of invalid marriage, when a judge separates the
parties before consummation or a valid retirement, or even

1 The allusion must, I suppose, he to the custom in Hiudostan, or
as intending to indicate that custom is the rule generally.
' Because, in the event of death, she is entitled to hill dower,

either that specified or the proper.
H
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after a valid retirement, when the husband denies consum-
mation, there is no moolut. And with respect to liability
for moolut, a slave is in the same predicament as a freeman,
when his marriage has been with consent of his master.

There are three kinds of mootiit: — 1st. Incumbent,
which is due to every woman repudiated before consum-
mation, for whom no dower has been assigned 52nd. Laud-
able, which is conferred on any woman repudiated after
consummation; and 3d. What is neither incumbent nor
laudable, which is applicable to women repudiated before
consummation towhom dower has been regularly assigned.
So that it is laudable to confer a mootCit, or present, on
all repudiated women except the last; namely, those for
whom dower has been assigned, and who are repudiated
before consummation,1

Retirement is valid or complete when the parties meet
toget]ler jn a place where there is nothing in decency, law,
or health, to prevent their matrimonial intercourse. And
the retirement is invalid whenever there cannot he such
intercourse; as, for instance, when one of the parties is
affected by a chronic disease; and the sickness of the
man and the woman are alike in this respect. It is
inaplied that the sickness is one that prevents coition,
or would render it injurious; and any sickness on the
man’s part, accompanied by debility or languor, would be
considered preventive, whether it should render coition
actually injurious or not; and this distinction is also true
with respect to diseases of the woman. When a man and
his wife retire together, and either of them is a moohnm on
account of the ordained pilgrimage, or is observing the
ordained fast, or is engaged in the exercise ot the ordained
prayers, the retirement is not valid; but when the fast
is only to make up for previous omissions, or for the
performance of a vow, or expiation, it does not prevent
a retirement from beng valid, according to the more correct
opinion; and neither voluntary fasts, nor voluntary prayers,
have that effect, according to the Zahir Rewayut. It the

1 tiidnyali, vol. ii., p. (i7.

(CT
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retirement should take place during the monthly courses,
or a nifas (or period of purification after child-birth), it
would not be valid. The retirement of a boy unfit for
coition is not wvalid, nor that of a girl in like circum-
stances. When an infidel retires with his wife after he has
embraced the faith, the retirement, is valid; but not so, if
the wife be an idolatress. And if there be any one present
with the parties who is asleep or blind, that prevents the
validity of the retirement; but the presence ot a little
child who does not understand, or of a person who has
fainted away, does not. If, however, the child has under-
standing enough to mark what is going on between them,
or a deaf or dumb person be present, the retirement is not
valid. An insane person or lunatic is like a little child ;
if he has sufficient understanding, the retirement is not
valid, otherwise it is. Though there are some differences
of opinion as to the presence of a handmaid of the wife, yet,
according to the futwa, it renders the retirement invalid.
But the presence of a handmaid of the husband has not
that effect. The presence of another wife of the husband
breaks the retirement; and the presence of a biting dog
has also that effect; and though the dog should not be
vicious or biting, yet if it belong to the wife, the effect
is the same; but not so if it be the property of the

‘“if a woman should enter a room where her husband
is asleep and alone, the retirement is valid, whether lie is
aware of her entrance or not. This answer is probably
based on the saying of Aboo Iluneefa, acctu In8 t0 " 101113
the same rule is applicable to a sleeping peinon as o0 one
awake. If a woman should enter the 100111 v. nn. iei
husband is alone, without his knowing her, and, after
remaining some time there, should retire, 0i 1 a ius and
should enter the room where his wife lies, without knowing
her, there is no retirement until lie recognizes hoi. And
the husband is to be believed when asserting his ignorance.
If lie know her, the retirement is valid, though she should
not know him.

Among the causes which render a retirement invalid
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are any natural obstruction or rupture on the part of the
woman. And if a man compare his wife to the back of his
mother, and then retire with her before making expiation,
the retirement is not valid, intercourse with her in such
circumstances being prohibited. And if a husband should
retire with bis wife, and she should refuse to surrender
herself to him, the modems differ as to the eifect, some
being of opinion that the retirement is invalid, while others
maintain its validity. The retirement of a miijboob eunuch
is valid, according to Aboo Huneefa; and the retirement
of an impotent person, or an ordinary eunuch, is also
valid.

aTo make a retiremen%validihe place mnst be one where
the parties are secure troru observation without their own
permission—as a mansion, house, or separate apartment.
An open plain where no one is near does not constitute
a valid retirement, as the parties are not secure from
passers-by. So, also, if the parties should retire to the top
of a house, on the sides of which there is no screen or
parapet, or only one pervious to sight, or so low that a
standing person can look over it, the retirement would not
be valid if there be any fear of intrusion; but if secure
from that, the retirement would be so. In agarden without
a door that is locked, there is no retirement; but if the
door be locked, the retirement is valid. A litter, with
a covering which remains fixed by day and night, if large
enough, may make a valid retirement; or an uncovered
apartment, or vineyard, according to the Zaliir Rewayut,
provided that the vineyard be enclosed by walls. It is
stated in the Mujmooa Nuwazil that a question was put to
the Sheikh ool Islam,—regarding a man who married a
wife, and her mother, having brought her to him, went
out, pushing the door to, but not locking it, the apartment
being in an inn, where many persons were residing, and
the apartments having open casements, and people sitting
in the open area of the inn, looking from a distance,—
whether that was a valid retirement, and lie answered that
if the persons were looking into the casements, steadily
observing them, and the parties were aware of the fact,
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the retirement would not be valid; but seeing from a
distance, and people sitting in the area, do not prevent the
validity of the retirement, for the parties may retire into
a corner of the apartment where they cannot be seen.

Retirement imposes on arepudiated woman the necessity
of observing an iddut, whether the retirement bo valid or
invalid, on a liberal construction of the law, from an appre-
hension that she may have conceived. And Kadooree has
observed that mere legal impediments to the validity of a
retirement do not prevent it from having this effect; but
if the impediments are real, such as sickness or infancy,
an iddut is not required. “ Our” masters have placed a
valid retirement on the same footing as coition in some -of
its effects, but not in others. They have dono so in the
confirmation of dower, and the establishment of descent
or paternity, the observance of iddut, and the wife's right
to maintenance and a residence during its continuance,
the unlawfulness of marriage with the wife's sister, or
with other four women besides her, or with a female slave
according to the analogy of Aboo Huneefa's opinion, and
mura'aut, or the observance of the time for repudiation in
respect of her. But they have not placed it on the same
footing as coition in making a person moohsun or a
daughter unlawful, or a divorced woman lawful to her
firstO husband, or for the purpose of revoking repudia-
tion, or for inheritance. And retirement does not come
into the place of coition in impairing virginity , so t lat
if a man should retire with a virgin, and then repudiate
her, she would subsequently marry as a viigm.

When dower has once been perfected, it does not drop,
though a separation should afterwards take p ace tor a
cause proceeding from the wife, as, for instance, by her
apostatizing or consenting to the son of hei husband
after he bad consummated or retired with her, but before
dower is perfected, the whole falls by reason ot any sepa-
ration proceeding from the wife. If either ol the parties
should die a natural death before consummation of a
marriage in which dower has been assigned, the right to

po+Tected, without any dmerenco ot opinion, whether
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the woman be free or a slave. So, also when one of the
parties has been slain, whether by a stranger or by the
other of them ; and in the case of the husband, though by
bis own act. When the wdfe commits suicide, there is no
abatement to the husband from the dower, if she were
free; nay, he is liable for the whole. But if she were a
slave, Husn reports as the opinion of Aboo Huneefa that
the dower would drop. There is, however, another report,
by which be is said to have agreed with his disciples, who
were of opinion' that it would not.  If she be slain by her
master before consummation, the dower drops, according
to Aboo Huneefa, but not so according to the disciples.
This difference of opinion is only when the master is adult
and sane; for if he were a minor or insane, they were all
agreed that the dower would not, drop. When one of the
parties to a marriage in which there was no mention of
dower has died, the right to the full muhr-i-mithl, or
proper dower, is perfected, whether the woman be free or
a slave, without any difference of opinion.

Section T hird.

When the specified Dower is Property, and something is
added to it that is not Property.

When the dower consists partly of property and pat dy
of what is not property, as, f%f |Rstance, when a man has
married a woman for a thousand dirhems and the repudia-
tion of a certain other woman, the repudiation takes effect
simultaneously with the contract, and the wife has merely
the sum specified. It is different when lie has married her for
a thousand and on condition of repudiating a certain other
woman ; for then the repudiation does not take effect till it
is actually pronounced; and if after entering into such a
stipulation he should fail to repudiate the person referred
to, the wife would be entitled to her full Proger dower; in
the same way as if, after marrying her for a thousand and
an engagement to make her a present, he should fail to
perform the engagement. And the rule is the sapie with
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regard to every other condition involving a farther benefit
to the wife, when the condition is not fulfilled. When it
is said that the wife is entitled to her proper dower, it is
implied, of course, that this exceeds the amount specified
in the contract; for if that should be equal to or in excess
of the proper dower, she would be'entitled to the specified
dower in the event of the non-fulfilment of the condition.
And if the advantage stipulated for be in favour of a third
party, and the condition is not complied with, the wife has
no choice, and is entitled to no more than the dower
specified in the contract.

If a Mooslim should marry a Mooslimah, and specify twhi'ii it ~
for her in the contract some things that are lawful with thingslaw
some that are unlawful, as, for instance, in addition to a un~
valid dower, he should mention some rutls ot wine, the
former only would be the dower, while the latter would
be thrown entirely out of account, as having no legal
value for Mooslims, and the woman would have no claim
to a full proper dower.

Section Fourth.
Of Conditions in the Dower.

If a man should marry a woman on a dower of a Whenitis
thousand, and make it a condition with her that she is
to give him a particular garment, the thousand must be of some-
divided in the ratio of the value of the garment to the
proper dower, and the sum corresponding to the value of done byflit
the garment is to be. considered as its price, while the Sum Wite-
corresponding to the proper dower is the -value of the
woman’s person. It is stated in the Moontuka, that when
a man has said to a woman, “ | will marry you on a dower
of a thousand dirhems, on condition that you will marry
such a woman to me on a dower to he paid hei by you,
and has married the woman accordingly on that condition,
the dower is her share of the thousand when divided in
proportion to her own proper dower and the proper dower
of the woman referred to, and she is under no obligation
to contract the woman to him. But if he should say, “ I
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will marry you on a dower of a thousand dirhems, on
condition of your marrying such an one to me for a
thousand,” and she should accept the terms, and the mar-
riage should take place accordingly, the woman would be
married without any specified dower, and would accord-
ingly be entitled to the proper dower of women of her
family.

condiitionl N a man should marry a woman on a dower of a

ison the  thousand, in the event of his not having a wfife already,

KbS*“ and two thousand if he have; or on a dower of one
for an in- thousand if he shall not remove her from her own eitv

do~dn and two thousand if he shall; or a dower of one thousand’
certain if she be a Mowallee, and two thousand if she be an Arab
coniimprr or t]le like; there is no doubt that the marriage is lawful’
and with regard to the dower, that the first part of the con-
dition is also lawful, without any difference of opinion; so
that if the fact be, or the husband should act, as mentioned
in that alternative, the woman would be entitled to the cor-
responding dower. But if the fact be, or the husband
should act, as mentioned in the second part of the con-
dition, then the woman would have the proper dower,
piovided that it do not fall short of the smaller nor exceed
the greater of the sums mentioned. This is according to
Aboo Huneefa, but in the opinion of Aboo Yoosuf and
Moohummud both parts of the condition are lawful. And
if a man should marry on a dower of two thousand in the
event of the woman being beautiful, and one thousand if
she be ugly, the marriage would be valid, and both parts
of the conditions lawful, without any difference of opinion.
So, also, if he should marry her, on a condition of giving
her more than the proper dower if she be a virgin, and she
should prove to be a thuyyibah, he would not be liable for
anything over the proper dower. A man marries a woman
on condition of her being a virgin, and consummates with
her, but finds her to be otherwise, the full dower is due;
and if fie should marry her on a dower of a thousand
dirhems to be paid now, or two thousand at a year, then,
according to Aboo Huneefa, the woman would have her
choice of the alternatives if the proper doner were two

104 MAEEIAGE.
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thousand dirhems or more; and if it were less tlian one
thousand the choice would be with the man to give her
whichever of the two sums he might please; while if the
proper dower were more than one thousand dirhems and
less than two thousand, she would have the proper dower,
according to Aboolll uneefa.

If aman should marry a woman on a condition that he
is to give her father a thousand dirhems, this thousand
would not be a dower, neither could he be compelled to
make delivery, but the woman would be entitled to the
proper dower; and if he should make delivery of the
thousand, it would be a gift, which, being the donor, he
might recall at pleasure.l But if he should say “ on con-
dition that I am to give him a thousand dirhems as horn
you,” the thousand would be a dower, and it the woman
wore repudiated before consummation, but after deliveiy of
the thousand, she would be entitled to have recourse
against her husband for halt the sum mentioned, while the
other half would be a gift, which she being the donor of it
would have the right to recall. Ibn Jatnaut has reported,
as from Moohummud, that when a man has married a
woman on a dower of two thousand, one thousand for her-
self and a thousand for her father, or when she has said,
“ 1 have married myself to you for two thousand, one
thousand to myself and one thousand to mj latici, tns
is lawful, and both thousands are the womau s.

If a man should sav to a woman, “ | will marry you on

conditionThat I am to give you a thousand dtVW ,” or

“ that I am fo give yol my %‘%\\//g; and the r?arrlage

should take place accordingly, then, according to Aboo
Yoosuf, if delivery be made of the sum mentioned, it
becomes the dower, but if the husband refuse to make
delivery he cannot be compelled, and the wife is entitled to
the proper dower, not however exceeding the thousand,
nor the value of the slave; and this, it appears, was also
the opinion of Aboo HunSefa.

In the Nuwadir it is reported as from Moohummud that

' Gifts to a stranger may, in general, be revoked at any time.
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Whena  when the guardians of a woman have said to a man who

ismadefy wishes to marry her, * We have manned her to you at a

mti'ii-ir's ~ousand dirhems on condition that a hundred out of them

ownfavour. is to ,JG your own,” this is lawful, and the dower is the
remaining nine hundred; hut if the terms were, “ We have
married her to you at a thousand dirhems, on condition
that we are to have fifty deenars,” both dirhems and deenars
would belong to the woman.

Section Fifth.
Of Dowers in which there is something unknown.

When the There are three kinds of named or stipulated dowers.

unknown  In onethe sllecies 311(1 quality are both unknown, as if a
astoape- personshould marry a woman for “ cloth,” or “ a beast,”

quality. or amansioii; and in cases ofthis description she is
When on-  entitled to her proper dower. In another, the species is
toquality known but its quality unknown, as if the marriage were
only. lor cloth of Herat, or a slave, a horse, a cow, or a sheep;

and in such a case, the husband is liable for one of
medium value, which may be given either in kind or in
value.l That is, when the cloth or slave is mentioned
absolutely, without any reference of it to the party him-
self; but if he should mention them with a reference to
himself, by saying, “ | have married thee for my slave,” or
“ my cloth,” he would not be at liberty' to give the value,
the reference to himself being a means of definition, like
actual pointing it out.2 The value is to be taken at a
medium between high and low prices, according to Aboo
Huneefa and Moohummud; and the futwa is in accord-
ance with their opinion. |f the parties choose to compound
for less than the medium value the composition would be

whenboth lawful, but not so if it were for more. In the third
species ami
uality aro

~ - ~ % _— “ -
A sale, in such circumstances, would be invalid for uncertainty.
M.L.S., p. )85.
1 It would be insufficient in sale if the seller had more than one
M. L. S}p. 185.
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kind, of specified dower botli species and quality are
known; as if one should marry a woman for something
estimable by weight or measure of capacity, and described
as to its quality,1 but left on his responsibility, that is,
undelivered; and in such a case the specification would be
valid and delivery incumbent on the husband. If it were
for a koor of wheat absolutely, that is, without any descrip-
tion as to quality, he would be at liberty to give a koor of
medium quality or its value; the case then falling under
the second description of named or specified dowers. All
other commodities estimable by weight or capacity follow
the same rule as wheat.

If a man should marry awoman for this slave or this
thousand, or for this slave or that slave, and one is inferior
in value to the other, the proper dower is to be taken as
the standard, and if that be equal to or more than the
value of the superior, the woman should have the superior
for her dower, on the ground of her own assent to that as
the maximum; while if the proper dower were only equal
to or less than the inferior, she would have that for her
dower, on the ground of her husband’s assent to it as the
minimum; and if the proper dower should fall between
the two values, she would have it for her dower. This is
according to the opinion of Aboo Huneefa; but in the
opinion of the two disciples, the inferior would be the
dower in all the cases. And there would be the like
difference between the authorities if the marriage were for
one thousand or two thousand. But if the woman were
repudiated before consummation, she would be entitled
to no more than half the inferior, according to all the
opinions; unless it fell short of the moolut or present, in

which case she might take the latter.
If a man should marry a woman for a hcit, or house,

though, among the Arabs, if he were a Budweeg, or in-
habitant of the desert, it would be taken to signify one
of hair (a tent), and if he were a townsman, or
inhabitant of a town, one of medium value, yet, with “ us,”

1 That is, as good, bad, or medium.
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a beit, taken indefinitely, is not a fit subject for dower,
and the man would be liable for the proper dower in tiie
same way as lie is liable for the proper dower when the
contract is for a dar, or mansion, without defining it. But
il the house were distinctly specified as a particular house,
the assignment of it, as dower, would be quite valid.
When a man has married a woman for.“ his share in this
dar," she has an option, according to Aboo Iluneefa,1
and may either take the share, or her proper dower up
to the vnlue of the whole dar, but no more, though it
should be in excess of the value; and, according to his
companions, she has only the share, if equal to ten ‘dirhems.
And the rule is substantially the same, with a like
difference of opinion, when the marriage is for “ whatever
he may have of right in this dar," except that in such a
case Aboo Huneefa would apparently have given her the

proper dower without any option if it amount to teu
dirhems.

I£° ne should man7 awoman for “ a thousand” absolutely,
a thousand ill gold or silver (that is, dirhems or deenars)
would be inferred, according as the one or the other would
be nearer to the proper dower. And when dirhems have
been mentioned, and there are several descriptions current
in the city, that which is most prevalent is to be inferred ;
and if there is none more prevalent than another, then that
which is most in accordance with the proper dower; and
when all dirhems have ceased to be current by reason of
the substitution of another coin, their value at the last day
of their currency is to be assumed. A mere change in
value in consequence of there being more or less of them
in circulation is not to be regarded, provided they were
current at the time of the contract, and even though not
then current they are still obligatory, if equal to teu
dirhems.

When a man has married two women on one dower of
a thousand, it is divided ratably among them in proportion

1 The gift of an undivided share is invalid; and though the sale of
it is luwfui, it is necessary that the purchaser should know the
share. M. L. S, p. 188.
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to their proper dowers. And if both are repudiated before
consummation, halfofone thousand is to be divided between
them in the same ratio. If only one of the women should
accept the contract, the marriage would be lawful as to
her, and the thousand be divisible in the same manner, so
much of it as corresponds to her proper dower being the
specified dower for her, and the share of the other reverting
to the husband. But if the marriage should prove invalid
as to one of them, the whole of the thousand would belong
to the other, and if consummation should take place with
her whose marriage is invalid, she would be entitled to her
proper dower, according to Aboo Hunecfa; and this is
correct.

If a man should marry a woman for one of his slaves,
or shirts, or turbans, the assignment would be valid, and
he would be liable for one of them of medium value.

DOWEES THAT DIFFER FROM WHAT WAS SPECIFIED. 109

Section Sixth.

Of a Dower that proves to he differentfrom what was
named in the Contract.

When a man has married a woman for this cask of When it
vinegar, and it proves to be wine, she is entitled to her
proper dower, according to Aboo iluneefa; and if the tt
marriage be for this slave, and be proves to be free, the
husband is, in like manner, liable for the proper dower.
But if the cases were reversed, and the marriage were for
this cask of wine, and it should prove to be vinegar, or this
free man, and he turns out to be a slave, the woman would
be entitled to the actual thing specified, according to
the most authentic report of Aboo Hunecfas opinion,
with which Aboo Yoosuf concurred. When a man Whenitis
has married a woman for a male slave, and the slave kinMbdhil
proves to be a female, or a particular piece .of Meroo what "«»
cloth, which proves to he cloth of Herat, he is liable for a 1101
tnale slave equal in value to the female, and a piece of
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Meroo cloth of the value of that of Herat. So also
if he should marry her for a particular slave, and he
should prove to be a moodubbur or a moolcatib, or, being
a female, she should prove to he an oom-i-wulud, in all
these cases he would be liable for the value, without any
difference of opinion, whether the woman were aware of
the condition of the slave or not. And if he should marry
her for these two slaves, and one of them is free, or these two
casks of vinegar, and one of them is wine, she is entitled to
the remaining slave or cask only, according to Aboo
Huneefa. It is stated in the Moontuka, as on the authoritv

htoohummud, that when a man has married awoman for
land, which lie has described by its boundaries, on condi-
tion that it contains ten jureebs, and the woman, on takine
possession, finds that there are only six jureebs, and this
happens before she has sown the land, site has an option,
and may take the land as it is without anything besides,
°r S¥e ,nay redect the land and take its value, as if there

' kad been ten jureebs in the same mouzah or village. But

if slle llad already sold the land, or made a gift of it with
delivery, and then became aware that it contained only

six jureebs, she would be entitled to nothing but the land.
And in like manner with regard to pearls when they fall
short of weight, and cloths when short of measure. If,
however, she had neither sown nor given away the land,
but it had been overflowed by the Tigris or other river,
and had been destroyed or become waste in consequence,
and she had then ascertained that there were but six
jureebs, she might have recourse to her husband for the
full value of the land. And when a man marries a
WOMn for lan<l- under a condition that tllei'e ale a
thousand date-trees in it, and describes its boundaries, or
for a mansion also defined by its boundaries, under a con-
dition that it is built with bricks and mortar and timber,
and behold as to the land there are no trees in it, and as
to the mansion it has no buildings,—she has an option,
and may take the land or mansion as they are, with nothing
more, or she may take her proper dower. And if he
should repudiate her before consummation, she is not
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entitled to anything hut half the land or half the mansion,
as she has found them, unless her mootut or present be
more than this, in which case she has an option and may
take half the land or half the mansion without anything
else, or she may take the mootut.

Section Seventh.

Of Additions to and Abatements from the Dower : and of
what is increased or diminished.

An addition to the dower is valid during the subsistence An addi-
of the marriage, according to our three masters. And if a t0
man should make an addition to his wife’s dower after the the dower
contract, the addition is binding on him, that is, when the
woman has accepted the addition; and it makes no dif- subsistence
ference whether the addition be of the same kind as the nim~
original dower or not; or whether it may be made by the
husband or by his guardian. The addition is not a gift, as
supposed by Zoofr, requiring possession to render it com-
plete,1but an alteration of the terms of the contract in a
non-essential matter within the power of the parties, and
like an addition to the price in sale, becomes incorporated and ithbe
with the original dower.2 It nevertheless tails to the
ground when the woman is repudiated before consumrna- with the
tion.3 Thus, an addition to the dower is perfected in the original-
same way as the original, that is, by one ot three causes,
viz., consummation, valid retirement, or the death of one
of the married parties; but if a separation of the parties
should take place without the occurrence of one or other
of these three causes, the addition is void, and it is only

1 If it were a gift it would not only require possession, but
delivery of it could not be compelled; and this was Zoofr'$ opinion

with regard to additions to dower. (Inayah, vol. ii., p. 38.)
* Inayah, vol. ii.,, p. 58, and Hedaya, vol. i.,, P- 127, and vol. ii.,
p. 485.

3 Hedaya, vol i., p. 127.



the original dower that is halved, according to Aboo
Huncefa and Moohummud.
Butanad- In the Futawa of Aboo Leeth it is stated that an addition
ditioncan-  a Jower after a gift of itlis valid, but if made after a
to the separation lias taken place between the parties it is void,
doiverafter according to IChwaliir Zadali; and Busher has reported to
pletc sepa- the same effect, as on the authority of Aboo Yoosuf, that
ration of  wjien a person repudiates his wife three times (it matters
t«, parties. ~whether before or after consummation), and then makes
an addition to her dower, the addition is not valid. In like
manner, if, after the expiration of the iddut of a woman
repudiated revocably, an addition were made to her dower,
the addition would not be valid, because the separation or
divorce would then be complete. But if before the expira-
tion of her iddut the husband of a woman repudiated
revocably should say to her, “ | have recalled thee on a
dower of a thousand dirhems,” it would be lawfid if she
should accept, but not otherwise; for in such circumstances
the thousand would be an addition to the dower, and such
an addition is suspended on acceptance. But is it a con-
dition that the acceptance should be declared at the same
meeting? According to the most authentic opinion, it
is s0,2
Abaterrent If awoman should allow an abatement from her dower
dowerC the abatement is valid. Her consent is necessary to the
valid validity of an abatement; for if made against her will it is
not valid. It is also necessary that she should not be sick
of her death illness at the time of giving her assent.
Effect of When a man has married a woman for a male or female
ropudiK- — siavej or something else that is specific, and an increase
oorsumt® takes place in the subject of the dower, and the woman is
T tkn m  then repudiated before consummation—in such circnm-
stances, if the increase is before possession, and be united
£ ° to and have issued from the original (as an increase of fat-

tnkvsplace, ness, stature, goodness, or beaut}), oi if the increase be
arid before

Jpossession.

1 That is, after the woman has given it away.
» This is agreeable to the analogy of additions to the price in sale.

See M. L. S,, p. 241.
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separated from arid have issued from the original (as a
child when it is horn, or wool or hair when they are cut
off ), then the original subject of the dower and the increase
are both to be halved. And though the woman should
have taken possession of the original, with the increase
issuing from it, and is then repudiated before consumma-
tion, both the original and the increase are still to be
halved. \ here, again, the increase is united to the
original, but has not issued from it (as when a piece of
cloth is dyed, or buildings are erected within a mansion),
and the woman has become seized of the whole, it is not to
be halved, and she is liable for half the value as of the
day when she took possession; while if it be separated from,
and has not issued out of, the original (as when a gift is
made to a slave, or something is acquired by him), then,
according to Aboo Huneefa, the original only is to be
halved, and the whole increase becomes the wife's; but,
according to the disciples, the original and increase are both
to be halved. If the increase should take place after pos- when the
session, and be united to and have issued from the original, increasc
it prevents the halving, and the husband has a claim
against her for half the value as of the clay of delivery, 301l
according to Aboo Huneefa and Aboo Yoosuf, though,
according to Moohummud, it does not prevent the halving;
while, if the increase be united to without having issued
from the original, it does prevent the halving, and she
must deliver, half the value of the original. When, again,
it is separated from and has not issued from the original, if
prevents the halving, according to them all; but if it be
separated from without having issued from the original, the
increase belongs to the woman, and the original is to be
halved.

All this when the increase has first taken place, and the Effectof
repudiation before consummation then follows. But suppose wpudia-
that the repudiation is first in point of time, and that an consum™
increase then appears: this may occur either after decree m{Jiol~
has passed in favour of the husband for a half, or before it, increase0
and either before possession or after it; but if it occur N “ >ar
before possession the original and increase belong to the

OF AN INCREASE IN TUE DOWER. 113
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parties in halves, whether there has been a decree or not;
and if it comes after possession, and after decree for a half
to the husband, the answer is the same; while if it occur
before the decree for half to the husband, the dower in her
hands is like a thing possessed by virtue of an invalid con-
tract.1 And if a woman should apostatize, or Kiss her
husband’s son before consummation, but after the occur-
rence of an increase, the whole of the increase would be
hers, and she would be liable for the value of the original
as of the day that she took possession.

When the subject of the dower sustains damage in the
hands of the husband, and he then repudiates his wife
before consummation, the case presents several aspects.
First—when the damage is accidental.2 Here, if it be
slight, she is entitled to no more than half the blemished
slave, and has no claim on her husband for the damage : but
if it be serious, she has an option, and may take half the
blemished slave, without any claim on her husband for the
damage, or may abandon the dower to her husband, and
claim half its value as on the day of contract. Second—
when the damage has been occasioned by the act of the
husband. Here, if it be slight, she may take half the
slave, and hold her husband responsible for half the
damage, but she cannot abandon the slave to her husband,
and make him responsible for half the original value.
While if the damage be serious, she may do so, or, if she
please, take halfthe value of the slave as he stands, making
the husband liable for half the damage. Third—when the
damage is occasioned by her own act; and here, she has only
half the slave, without any option, whether the damage be
slight or serious. Fourth—when the damage is occasioned
by the act of the subject of the dower; and in this case the
results are the same, according to the Zahir Rewayut, as if
die damage were accidental. Fifth—when the damage is
occasioned by the act of a stranger; here, if the damage he

sle can onjy take half the slave, and proceed against

the stranger for half the damage, and has nothing besides;
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See M. L. S.. p. 213. 2 Literally, by a heavenly calamity.



OF DAMAGE TO TIIE SUBJECT OF THE DOWER. 115

and if it be serious, the same course is open to her, or she
may throw back the slave on her husband, and take from
him half the value of the slave on the day of the contract;
whereupon the husband may have recourse against the
stranger (transgressor) for the whole damage. In all
these cases the loss is supposed to take place in the hands
of the husband. , But now suppose that it occurs in the
hands of the wife, and that he then repudiates her before
consummation. Here, if the damage be accidental and
slight, the husband can only take half the damaged dower,
with nothing besides; and if it be serious, he may take the
half, damaged as it is, without any claim against her for
the damage; or he may abandon it entirely, and hold her
answerable for half the value in the same state of soundness
as on the day of taking possession. But if the damage in
the hands of the woman occur after repudiation, all the
learned are agreed that the husband may take the halfwith
compensation for half the damage. So Koodooree has
reported in his Commentary, and it is valid. And if the
damage be by the act of the wife, then whether it be
before or after the repudiation, the case is the same as if
it were by accident; and so likewise when it is by the act
of the subject of the dower. When the damage is the
act of a stranger, and it occurs before repudiation, the
husband’'s right is cut off from the dower itself, but
the wife is responsible to him for half the value on the day
that she took possession; for the stranger being liable for
compensation, this becomes a separated inciease, which, as
already stated, precludes a division of the actual dower.
And if the loss occurs after repudiation, the effect is the
same as when it occurs before it, according to a report by
the Hakim SIimheed; but, according to Koodooree's Com-
mentary, the husband takes halt the original, and has an
option of recourse against the wife, or the stiangei, for half
the compensation. If the damage be before repudiation,
and by act of the husband, the case is the same as when
it is by the act of a stranger.

I f the rnddk, or dower, should perish utterly in the hands
of the husband, and he should then repudiate the woman
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~e’dre consummation, she would be entitled as against him
1° *ts value on the day of contract; while, if it perish
*" dle bands -1 the wife, and he then repudiates her before
consummation, be is entitled as against her to half its
VEdue on the day of contract.

~ woman has no option of inspection with regard to
dower; 1 and cannot return the subject of it for a defect,
except it be very glaring, unless when the dower happens to
consist of articles that are estimated by weight or measure of
capacity; but in that case the articles may be returned for
a small defect. And if a man should marry a woman for a
particular female slave, and the slave should die in the
woman’s possession, after which it is discovered that the
slave was blind, the wife may have recourse to her husband
on account of this defect, as in a case of sale. And if
the slave were not particularized, the wife may claim from
the husband her value, blind as she was, and the husband
claim from the wife the value of a medium slave; where-
upon, one value being set off against the other, the surplus
“ to b? restored to tlle wife- But if the value of the blind
slave should exceed that of the medium slave, neither party
would have any claim against the other.

Section Eighth.
Of Sumfit."

When a man marries a woman for a certain suddlc, or
dower, in private, and a larger amount is announced
in public, this is sumtit, and the case may present itself
in two ways. First, when a dower is assigned or de-
signated in private, and the parties then contract openly
for more; here, when that which is contracted for in
public is ot the same Kind as tnat which was assigned

°r desiPnated »i private, the difference being only in

1 As to options, secante, note p. 21.
J“ Sound," “ tame,” au infinitive of the verb “ he heard.”
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quantity, and the parties are agreed as to the private
designation, or the man had called upon persons to
attest as against the woman, or her guardian, that the
real dower was to be that which was specified in private,
and that the addition was sunitit or for reputation; then
that which was assigned or designated in private is to be
taken as the true dower. If, however, while they agree
that there was a mutual assignment in private, they differ
as to the terms of it, the husband claiming that the sum
specified was a thousand, and the wife denying that that was
the amount, the word of the wife is to be credited, unless
the husband can adduce proof of his claim, and the dower
specified in the contract is to be taken as the true dower.
Next, when the dower contracted for in public differs in
kind from that which was assigned or designated in
private; and here, supposing that the parties are not
agreed as to the designation in private, the dower is that
which was mentioned in the contract; while, if they are
agreed as to the designation, then the marriage is held to
have been contracted at the proper dower of the woman.
And when a man and woman have designated in private a
certain amount of deenars as the dower, and the marriage
then takes place in public, on a condition that there shall
be no dower, the deenars designated in private are to be
taken as the true dower. But if the marriage were on
condition that the deenars should not be her dower, or
entire silence were observed at the marriage in public
with regard to dower, then the marriage would be held to
have been contracted in both cases at the proper dower.
In the second case of sumfd, the marriage is contracted
in private for a certain dower, and the parties then declare whena
in public a larger sum to be the dower. And, here, if
they are both agreed as to what was designated in private, rbvod tobe
and persons had been called upon to attest that the addi- in public
tion in public was merely surnilt, or for reputation, then fixed
the true dower is that which was mentioned in the contract by thecon
in private; but if there was no call on any person to attest
the fact that the addition was sumvt, then, it is stated in
the Comment on the Epitome of Tahavee, as on the autho-
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rity of Aboo Huneefa and Mooliutnmud, that the true
dower is that announced in public, and that it is an addi-
tion to the first dower, whether it be of the same or a
different kind; except that, when of a different kind, the
wdiole of it is considered to be an addition to the first
dower, but if of the same kind, it is only the excess over
the first that is to be considered an addition to it. And
the Sheikh-ool-Islam has stated that when parties have
contracted in secret for a thousand, and then declared in
public something different to this, and there is afterwards
a dispute between them, and the husband says, “ What |
acknowledged in public was a joke,” while the wife says,
“ Nay, but it was in earnest,” her word is to be preferred,
and the dower taken to be that which was stated in public,
unless the husband can adduce proof of his allegation.1

1 Two cases are reported among the decisions of the Sudder
Dewanny Adawlut of Calcutta, which appear to me to come within
the second kind of sumut, though the technical word does not occur
in either report. In both cases the parties were of the Slieca per-
suasion, and the facts, as found by the court, were nearly the same.
In both the marriage ceremouy was read in the Slieea form, with a
verbal declaration of the dower at 300 rupees, but there was a deed
of settlement for a larger sum, which was said to have been entered
into according to the Soonnee custom (the Soonnee sect being
generally prevalent throughout the provinces under the Bengal
Government), as a matter of formal observance. In the case first
reported it is not very clear whether the deed of settlement preceded
or followed the marriage contract, for, though drawn up before, it
was not completed by the attestation of the subscribing witnesses till
after the performance of the Sheean ceremony. It does not appear
that any proof to the satisfaction of the Court was adduced of the
deed of settlement having been entered into merely as a “ matter of
formal observance,” which would have been substantially a plea of
sumutj and the Court pronounced the deed of settlement specifying
the dower at 110.115 rupees to be good and valid, in preference to
the verbnl declaratior\of the amount at 500 rupees.—Reports S. D. A .,
Calcutta, vol. i., p. 279. In the secoml casci the settlement, which
was for 100,001 rupees, was not merely attested and completed, hut
executed, subsequently to the contract. The decision was to the same
effect; the Court declaring the sum specified in the settlement to be
true.— Report* S. D. A. of Calcutta, vol. ii., p. 199.
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Section Ninth.

Of the Loss of the Dower, and the Establishment of a
Right to it.

When a man has married a woman on a dower of some- If the sub-
tiling distinctly specified, and it happens to perish before aoweris
delivery, or a third party establishes a right to it, she may lastjwfore
have recourse to her husband for a similar of the thing, if tic”-jXs
it belonged to the class of similars, or otherwise for its untitled to
value.l And, in like manner, though she should give tne Orits\alg,
specific thing which is the subject of dower to her husband,
and should herself establish a previous right to it, she
may still have recourse to him for its value. And if a
right is established to half of a mansion, which is the
subject of dower, she may either take what remains and
half the value, or the value of the whole mansion ; but if
her husband repudiates her before consummation, she has
only the half that remains, without any option. When a
man has married a woman on the dower of a slave who
belongs to a third party, or to whom a third party esta-
blishes a right, the husband is liable for the value of the
slave, unless the transaction is allowed by the third party.;
and if the slave should happen to come into his possession
under any right, before a decree has been pronounced
against him for the value, he may be compelled to make
specific delivery.

Section Tenth.

Of a Gift of the Dower, and of Gifts or Sales in lieu of
Dowei'.

A woman may make a gift to her husband of whatever A woman
suddk, or dower, she is entitled to, whethei lie ha\e con- hordower
stimulated with her or not; and none of her guardians, not toherhn*.
even a father, has any right to object. But a father cannot
give away the dower of his daughter, accouling to all our
learned men. A master may, however, give the suddk, or

1 This follows the analogy of sale, where the thing sold is at the
ri>k of the seller till delivery.
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dower, of his female slave to her husband; so also of
his Moodubburah and oome-i-ivulud; but with respect to a
mooiatibah, her dower is her own, and a gift of it by her
master is not valid; nor would her husband be discharged
by making it over to her master. When the wife of a
deceased person has given her dower to the deceased, the
gift is lawful; but if she should give it while in the pangs
of labour and should then die, the gift would not be valid.1
If she should give it to his heirs, the gift would be lawful;
and if she give away her dower conditionally, and the
condition is fulfilled, the gift is lawful; otherwise it reverts
to its former state.

A wife being entitled to no more than half her dower if
repudiated before consummation, it is necessary to consider
what would be the effect of such a repudiation in the
event of the wife’s having previously made a gift of her
JOwer to her husband. The case branches out into several
parts, according as the dower may consist of things that
have been identified to the contract, or of things that
have not boon so identified, and also according as pos-
session of them may or not have been taken by the
wife previously to the gift2 When a man has married
a woman on a dower of a thousand (dirhems or deenars), of
which she has taken possession and made a gift to her
husband, and he then repudiates her before consummation,
He entitled to have recourse against her for five hundred;
because he has not got by the gift the actual thing to which
he was entitled, as money does not admit of identification;
and so, in like manner, when the dower consists of articles
estimated by weight or capacity, or something else which,
though capable in its own nature of being identified, yet
was not identified at the time ot the contract, but left
generally on responsibility, that is, indeterminate.s But if

1 Or only to the extent of one third ot her estate.

2 Inayah, tol. ii-, p. 65.

0 Hidayah, vol. ii., p. 71. i>irheius and deenars, the only coined
money of the ancient Arabs, do not admit ot identification. Other
articles estimated by weight or measure admit of identification when
actually produced or pointed out at the time of the contract.
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she should not have taken possession of the dower before
making a gift of it to her husband, and he should repudiate
her before consummation, neither party would have any
claim against the other; because what he is really entitled
to in this case is a release from responsibility, and that lie
has in effect obtained by the gift of the dower. And if
she should take possession of five hundred, and then make
him a gift of the whole thousand, that is, as well of the
portion taken possession of as of the remainder, and he
should then repudiate her before consummation, neither
would have any claim against the other, according to Aboo
lluneefa; but if she had given him less than a half, and
taken possession of the remainder, then, according to the
same authority, he might have recourse to her for the
whole half:

If a man should marry a woman on a dower of some-
thing that is identified by specification, such as chattels,
and she should make a gift to him of the half of the whole
of them, and he should then repudiate her before consum-
mation, he could not have recourse to her for anything,
whether she had or had not previously taken possession.
And if he should marry her for an animal or a chattel
left on his responsibility (or indeterminate), the answer
would be the same, whether she had previously taken pos-
session or not.

When a woman has given the suddlc, or dower, to a
stranger, and empowered him to take possession of it, and
he has done so, and her husband then repudiates her
before consummation, lie may have recourse to her tor half
ot it. Things indeterminate and determinate are alike in
this respect.

When a woman has sold her dower to her husband, or
given it to him for a consideration, and be then repudiates
her (before consummation), he has a claim against her for
half its like, or half its value, according as the dower
belonged to the class of similars or dissimilars. And if
shc sell it before possession she is liable for half its value as

1 Hidayah, vol. ii., p. 71.
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on the day of sale; but if she first took possession and then
sold it, she is liable for half its value on the day of taking
possession.

When the parties differ as to the terms of a gift of the
uower, the woman saying, “ | gave it on condition that you
woultl not rePUiiate me,” and he that it was without any
condition, her word is to be preferred.

Dower,: in modern times, is usually a sum of monev,
and is not unfrequently left, in whole or in part, as a debt
on the responsibility of the husband. The debt is termed
Deyn-muhr, or dower-debt; and, like any other debt, it
may he made the consideration for a transfer of property
by the husband to the wife. Transfers of this kind are
of common occurrence in India, where they are usually
effected by writings known by the names of Heba bil Iwuz
and Beya Molcassa. A short description of these may,
therefore, not be improper in this place.

Heba hL Iwuz meanS) literally, gift for an exchange;
and it is of two Kkinds, according as the Iwuz, or exchange,
is, or is not, stipulated for at the time of the gift. In both
kinds there are two distinct acts; first, the original gift,
and second, the lwuz, or exchange. But in the Heba bil
lwuz of India, there is only one act; the lwuz, or exchange,
being involved in the contract of gift as its direct, considera-
tion. “ And all are agreed that if a person should say,
‘| have given this to thee for so much,’ itwould be a sale;”*
for the definition of sale is an exchange of property for
property, and the exchange may be effected by the word
“ give,” as well as by the word “ sell.- s The transaction
which goes by the name of Heba bil Iwuz in India is, there-
fore, in reality not a proper lleba bil Iwuz of either kind,
but a sale; *and has all the incidents of the latter contract.
Accordingly, possession is not required to complete the

1Hom here to the ed of tre sedtion is an addition to the
origirel digest

s Hidaid ool Maufticcn. P- P M. L. Appendix, p. 51, and other
authorities, cited at p. 217 and 221.

‘' M.L.S., pp. | andO.

4 lleporU S. D. A., Calcutta, vol. iv., p. 335,and P. P. M L., p. 217.
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transfer of it, though absolutely necessary in gift, and,
what is of great importance in India, an undivided share
in property capable of division may be lawfully transferred
by it, though that cannot be done by either of the forms of
the true lleba bil liouz.1
Beya Mokassa means literally a “ set off saler2 if the Beya

expression may be allowed, the consideration or price being Moktu,a-
a debt due by the seller to the purchaser, which is set off
against the thing sold; and the transaction is in strict
accordance with Moohummudan law.s+ The consideration
being generally an unpaid dower, or Deyn Muhr, or a
portion of it, the Beya Mokassa is commonly employed in
India in the same way and for the same purpose as the
lleba bil liouz. Both being sales, they are governed gene-
rally by the same rules as that contract. Hence, when
dower is made the price or consideration in either of them,
it must “ be so known and determined as to prevent any
disputes between the parties” * regarding it; so that when
a husband “ gave everything that he possessed of whatever
sort in lieu of part of the dower,” it was held that “ how
much part of the dower might imply being unknown,” the
gift was of no avail.s The rule is the same with regard to
the property which may be given or sold in lieu of the
dower. But it does not seem to be necessary that, when
it. consists of land, it should be described by its bounda-
ries nor that the gift or sale of a person’s share in pro-
perty, or of “ the whole of his property real and personal,
without specification in exchange for dower, would be
invalid, if the share or property referred to were known

. I I
|,l<V~ . HEBA BIL IWUZ AND BETA MOKASSA.

1 Reports S. D. A., Calcutta, vol. >v, p. 212, anll -P- M. L.,
PP- 199 and 217.

2 It is a derivative from the same root as JiiSSas, retaliation. See
P P. M. L., p. 96, note; though the learned author has been misled
by Mr. Hamilton's spelling of the word mookaiza, which he renders
“wkasa, to confound the Baja Mokassa with the Beya Muokuiza, or
Harter. Ibid, p. 175, note.

3 M. L. 8., p. 137. 4M.L.S,p. 4

s Reports s. 1). A, Caleutta, vol. i, p. 51. Opinion of the law
officer. x M. L. S., p. 185.
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to tlie parties, or could be sufficiently ascertained, so as

to prevent disputes between them.l1 Thus,

in a case
decided

in the Sudder Dewanny Adawlut of Calcutta,-
it was decreed that a “ deed executed by a husband set-
tling on the wife by gift, in lieu of dower due, all the
property he possessed, was a valid instrument, and that
in virtue of it the widow was entitled to take the pro-
perty then possessed by her husband to the exclusion ot
heirs. But, as in sale it is necessary that the thing sold, as
distinguished from the price, should be in existence at the
time of the contract,3 so, also, with regard to either of
the transactions in question; and in the case last referred

to, it was declared4 that the gift of property then non-

existent is not good in law. I urther, as in sale, it is not

necessary that the thing sold should be immediately deli-
vered ; so neither does a Beya Mokassa, nor consequently
a Heba bil lwnz, require possession to render it valid.
But, as an express stipulation for delay in the delivery
of the thing sold when specific would invalidate a sale,
so also it may be supposed that a similar stipulation would
have the like effect on a Heba bil lwuz or Beya Mokassa
in lieu of dower.

Section Eleventh.

Of a Woman'’s right to refuse herself to her Husband on
account of her Bower; and of deferring the Dower, and
Matters connected therewith.

A woman may rofu.e herselfto he, M M
of obtaining payment of »

, as a means
«< M MW as I.

~ 7 This appears to be opposed to the answers of the law officers,
given at pp. 174 and 178 of the P. P. M L and approved by the
learned author, as being in conformity with Ins 13th principle. But

the conformity may be questioned and the officers were those of

inferior courts. It is true that in the Hadaya (vol. m., p. 65,) itis

said that land must be described by its boundaries, but this is with
reference to a claim or suit, not a sale.

* Reports, vol. i., p. 54. H. L. ft, p. 3.

1 By the law officer, in answer to a question put by the Court,
(p. 54). P.P. M. L., p. 175.
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Moottjjul, or prompt; and, in like manner, her husband band, ad
cannot, until such payment has been made, lawfully pre- panylhim
vent her from going out of doors, or taking a journey, or onajoin-
going on a voluntary pilgrimage. All this, according to sheVeN*
Aboo lluneefa, even after consummation, or avalid retire- ceivcs Pa)_
inent. But on that point both his disciples differed from muchofS
him, unless the consummation had taken place against her her dower
wm, or when she was very young, or insane; in which prompt,
cases they agreed with him that her subsequent resistance

would be lawful, and that her father might refuse to sur-

render her until the prompt portion of her dower was paid

to her. There was the same difference of opinion between

them as to the wife’s refusal to accompany her husband on

a journey until payment of her dower. On this point
Sheikh-As-Suffar was in the practice of deciding according

to Aboo Huneefa’s opinion, but in the matter of refusing

herself, he used to decide with the disciples, and several

sheikhs have approved of this distinction.

When a husband has paid his wife’'s dower he may After
remove her wherever he pleases. Many of “ our ” doctors
however are of opinion that he cannot take her on a journey remove her
in our times, even if he have paid her dower, though he “plaecT™
may remove her to the villages when he pleases; and the
futwa is in accordance with this opinion. He may also
remove her from village to town and from village to village.

A man having contracted his virgin, but adult, daughter Until pny-
in marriage, is desirous of removing with her and his cunnotpre-
family to another town : he may do so, even though venther
objected to by the husband, when the dower has not been
paid ; but if the dower has been paid, she cannot be her.
removed without her husband’s consent.

t hough a husband should give his wife the whole of U asingle
her dower except one dirliem, she may refuse herself to thc dower
Ihlm, ar.1d he cannot demand back from her what she may gFeurrr]%E\a/ld,
uave already received. refuse her-

A young girl, having been contracted in marriage, goes hiisbmid°’r
to her husband before possession has been taken of the ~ young

suddk, or dower: in such circumstances the person who girl,though
given up
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Jlatl the power of keeping her in the first instance before
the marriage is entitled to take her back to his house, and
refuse her to her husband until he pay the dower to whom-
soever may be entitled to receive it. And when a paternal

unc’t lias contracted his brother's young daughter in
marriage at a specified dower, and has delivered her to her
husband before possession has been taken of the whole
dower, the surrender is invalid, and she is to be restored
to her home.

It is not a necessary condition to the demand by a father

h*s daughter’'s dower that he should actually produce
Der. But if the husband should demand that his wife be

demanding delivered to him, and she is at the time in her father's

her dower.

Prompt
and do-
d 0 ™

House, it is obligatory on the father to make delivery of
her; and if she is not in his house, or he is otherwise
unable to do so, he has no right to take possession of the
dower. Should the husband suspect that his wife, though
in her father’'s house, will not be delivered to him on pay-
ment of the dower, the judge should call on the father to
give a surety for the dower before directing its pay-
ment to him. And if the dispute regarding the dower
should take place at Koofah, while the daughter is at
Bussorah, the father is not obliged to bring her to
Koofah ; but the husband may be called upon to make
payment of the dower, and then to accompany the
father to Bussorah, to receive possession of the woman
there.

When the parties have explained how much of the
dower is to be mooiijjul or prompt, that part of it is to be
promptly paid. When nothing lias been said on the
subject, both the woman and the dower mentioned m the
contract are to be taken into consideration with the view ot
determining liow much of such a dower should properly
be prompt for such a woman, and so much is to be
mooiijjul or prompt, accordingly, without any reference to
the proportion of a fourth or afifth ; but what is customary
must also be taken into consideration. Where, however,
it lias been stipulated that the whole is to be mooiijjul or
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prompt, the whole is to be so, to the rejection of custom
altogether.1
And if he should sell her a chattel for her dower, she When the

may refuse herself till she has obtained delivery of the exchanged
chattel. And Aboo Yoosuf has said, that when possession forachattel
lias been taken of the dower, and it is afterwards found may refuse
that the dirhems are zooyoof, or alloyed, or that they are 1"
not current, she may refuse herself to him until he changes livered
them; hut if he had already consummated with her con-

sent, and then the discovery were made of the dower

1 The Futawa Kazee Khan is cited, but the rule has been ques-
tioned by the learned author of the P. P. M. L. (note, p. 279), who
has laid it down as a principle, that the whole of the dower is due on
demand in the case supposed (p. 59). The authority which he quotes
{Appendix, p. 58, No. 22) does not appear to me to be in point, as it
merely states what is admitted to be the general principle, without any
allusion to custom. The doctrine of the text is confirmed by the follow-
ing authorities, all of whom take notice of the custom; viz., theHsAiuAo
Nuzair with commentary (p. 254), the Door-ool-Moohhtar (p. 208), the
Muunih-oul-Ohvffar (P. P. M. /... p. 281), ami the Shurh-i- Vikmjah
(p. 118). With regard to thelast of these authorities, the learned author
above referred to observes (note, p. 280):—*“ Had there been no mention
whatever whether the dower should be prompt or deferred, the whole
must be considered prompt. (See Prin. Marriage, Spc., p. 22.) This is
unquestionably the law, and the author of the Shurh-i- Vikayah admits
it to be so, although he states that occasionally in modern practice
respect is had to the peculiar usages of the place in which the cause
of action may have originated.” In the printed edition of that work
I find nothing corresponding to the word ‘‘occasionally. On the
contrary, the author, after citing a passage from the work, on v hieh
his own is a comment, in very nearly the same terms as above given
in the text, remarks that “ the author has entered into some detail to
show that there is a difference of opinion on the subject, and that
this view ” (that of apportioning the mooujjul according to custom and
with reference to similar cases) “ has been approved, and the modems
have adopted it as being founded on what is well known and cus-
tomary.” In a case decided in the Court of Sudder Dewanny Adawlut
at Agra, it has been held that a wife cannot claim the whole of her
dower as exigible, while her husband is alive, where no specific
amount has been declared to be exigible. In such cuse one-third
°f the whole must be considered exigible (mooujjul), and two-thirds
n°t exigible (moowujjnl), such two-thirds being only claimable on the
death of the husband.— Reports N. W. P., vol. iii., p. 185.

tjfrli__~ \ .
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being zooyoof, or the like; or if, in the case of the chattel, a
right were established in it after he had consummated
with her, she would no longer have the power of refusal.

When the dower is moowujjul, or deferred, to a known
or (lefin*te term, and the term has arrived, she cannot deny
herself for the purpose of obtaining payment of her dower,
acc0l'dmg to the principles of Aboo Huneefa and Moo-
hummud. A man has married a woman for a thousand,
payable at a year, and desires to consummate with her
before the expiration of the period, and without giving her
anytjlng ; if he made consummation before the term a
condition of the contract, he may lawfully do so, and she
cannot prevent him, without any difference of opinion.
And though he made no such stipulation, he still may,
according to Moohummud, after the analogy of sale, but
cannot in the opinion of Aboo Yoosuf,: who controverts this
doctrine, on the ground that marriage requires the delivery
of the dower first, whether it be specific or indeterminate
(while that is not required in sale when both the things
exchanged are specific, or the transaction is, in other
words, a barter?, and that the husband’s acceptance of the
delay, with a knowledge of this fact, is an assent on his
part to the postponement of his right till after payment of
the dower on the arrival of the term.

Where part of the dower is prompt and part of it
deferred, and the woman has obtained the prompt: or
when, after the contract, she has allowed it to be deferred
to a known or definite term, she has no right to deny
herself; hut, on the principle of what has been said by
Aboo Yoosuf,s she would he entitled to do so until she
obtain payment of the consideration, that is, the dower, on
the arrival of the term.

1 lruxyah, vol. ii.,, p. 77.

3if. L. S, p. 29

31 do not understand that there is any express dictum of Aboo
Yoosuf, or of his co-disciple Moohummud, on this case, where the dower
is partly prompt and partly deferred, tint this is a mere application of
their principles. It is probable that the practice did not exist at thut
time of dividing the dower in that manner.
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If a husband should say, “ Half of it prompt and half of "'henthe
it deferred,” as is the custom in “ our ” country, and should halfprompt
mention a time for the payment of the deferred half, there 'nti Imf
is a uitterence among the learned upon the point; some butwiihout
saying that the .postponement is unlawful, and that the j~fining
whole of the. dower is payable immediately, while others the de-’
say that the postponement is lawful, and is to be construed a
as having reference to the time, when a separation shall thedissolu-
t e place between the parties, either by death or repudia- m™ia'eU
tion; and there is a report as from Aboo Yoosuf which
gives some confirmation of this view of the case. No one When the
has disputed that the postponement of the dower for a deferredso
fixed period, such as'a month or a year, is valid; but
when the period has been left unfixed, there is a difference
of opinion among the learned. Some, however, say that
the postponement is still valid; and this opinion is correct,
for, in fact, the period is sufficiently known, that being
death or repudiation. And is it not seen that the postpone-
ment of a part is valid, though the t me of payment should
not be expressly mentioned ?1 Even a revocable repudia-
tion would hasten the payment of a deferred dower, that
is, make it prompt; and though the wife should be actually
recalled by her husband, it would not again become
deferred.

When a woman has contracted her infant daughter in Any
marriage and taken possession of the dower, the daughter ellarqim
may, on coming to years of discretion, sue her for it, if possession
she were the daughter's wusee, or guardian, but she has
no claim against her husband in that case; while if the dower,
mother were not her guardian, she would have a right to
sue her husband, who might have recourse against the
mother. And the same rule applies to all others among
guardians, except a father and grandfather. A father, butonly
grandfather, and ajudge may take possession of the dower a father,
of a virgin, whether she be an infant or adult, except that father, or
when adult she may object, and her objection is valid ;
ana no other besides them has this power, lint a wusee

' Put. Al anil see Reports S. D. A., Calautta, voi. i., p. 278.
K



K%,,

Disputes—

when the}/

Infly occur,
to

what the!

may relate.

d"utethe
arises

during the
and relates

armount of
the dower,

nmoreyis

130 MARRIAGE.

may take possession of an infant's dower, though in the
case of an adult daughter it is only herself who is entitled
to do so. And the father of a young girl yet unenjoyed
by her husband may call upon the husband for payment of
her dower.

Section T welfth.
Of Disputes relating to the Dower.

Disputes regarding the dower may take place between
pie married parties themselves in their lifetime, or between
their heirs when both are dead, or, after the death of one
of them, between his or her heirs and the survivor. When
the disputes arise in the lifetime ol the parties, it must be
either before or after repudiation. And in all cases, the
disputes may relate either to the amount of the SpECIerd
dower, or to the fact of any dower having been specified
in the contract.:

When a depute arises between the married parties, at
any time during the subsistence of the marriage, regarding
the amount of the dower, the proper dower is to be assumed
as the standard of probability; and if it bear witness in
favour one °f the parties, liis or her word and oath are
to be preferred as against the claim of the other. In
other words, the word and oath of the wife are to be pre-
ferred up to the full amount of her proper dower, but as
to anything beyond that, the preference is to be given to
the word and oath of the husband.> 1 bus, if the husband
should say that the dower is a thousand, and the wife
should say that it is two thousand, the husband s word and
oath would be preferred, when the proper dower is a
thousand or less ; and the oath to be taken by him would be
in these terms—e&By Ood! I did not matry her at two thou-
sand dirhems; ” ifthen he should refuse the oath, the excess
would he established against him by his refusal, while if
he take the oath, the excess is not established. But if

' Kifayah, yol. ii., p. 86. * Hidayah, vol. ii., p. 85.
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either party should adduce proof to the matter, it is to be
decreed in his or her favour; and if both of them should
adduce proof, preference is to be given to the proof of the
wife, and decree passed accordingly. If, on the other hand,
the proper dower were two thousand or more, preference
would be given to the word and oath of the wife, and the oath
would be propounded to her in these terms—* By God ! |
did not marry for a thousand;” if then she should refuse,
the thousand would be established by her refusal, while if
she should take the oath, she would be entitled to the two
thousand. But here again, if either party adduces proof,
judgment is to be given for that party; while if they should
both adduce proof, preference must be given to that of the
husband. If, again, the proper dower be one thousand
five hundred, both parties are to be sworn, and if the
husband refuse the oath, judgment is to be given for two
thousand; while if the wife refuse, judgment is to be given
for one thousand; and if both should take the oath, the
decree is to be for one thousand five hundred.

If the dower were anything else than money that is
indeterminate, and were left on responsibility, that is, not
produced and delivered, as, for instance, something mea-
surable by capacity and described, or something weighable
and described, or something measurable by length and
described, and the parties should differ as to the quantity
in measure, weight, or length, the case is to be determined
in the same way as when there is a difference as to the
amount of dirhems or deman. So also, where the subject
of the dower is specific, but the parties differ as to what
it was, the husband saying, “ | married you for this male
slave,” and the wife saying, "For this female slave,” the
case is to be determined in the same manner as that of the
difference as to dirhems and deenars, except in one point,
which is that when the proper dower is equal to or more
than the value of the female slave, it is the value and not the
slave herself that the wife is entitled to. Where, however,
they are agreed as to what the dower was, but it has
happened to perish in the husband’s hands before delivery,
and they then differ as to its value, the word of the

K9

]

or any-
th™S clfe

indi-tenni-
nate

Where ths
subject of
speeifii s



When the
difference

after rc-"
pudiation.

When the
as tcTthe3
factof a
hin'ing
been sped-
contract,

occurs
before re-

Whon10"
alter a.

wuen the
arises after

oiTonenf
the parties,

132 MARRIAGE.

husband is to be preferred. But if there should be a
difference as to what the subject of the dower was, the
husband saying, for instance, “ I married you for my black
slave, whose value was a thousand, and he has died in
my hands,” and she saying, “ Nay; but you married me
for your white slave, whose value was two thousand, and
he has died in your hands,” decree must be given for the
proper dower, and both parties be sworn, if the amount of
the proper dower be between their claims, that is, bear
witness for neither.

If the parties should differ after repudiation, and the
repudiation had not taken place till after consummation or

a valid retirement, the case is to be resolved in the same
way as if the difference had taken place during the sub-

sistence of the marriage; but if the repudiation had taken
place before consummation or a valid retirement, and the
subject of the dower being intermediate, the difference
between the parties were as to one and two thousand, the
word of the husband would be preferred, and the sum
mentioned by him would be halved. If, however, the
amount admitted by the husband were so low that the half
ofit would not be equal to the mootUt, or present, of women
of like condition, the wife would be entitled to a moottit.

And if the difference be as to the fact of any dower
having been mentioned in the contract, one of the parties
asserting and the other denying that it was, the proper
dower is incumbent; and on this point all are agreed,
p; it is not to exceed what is claimed by the woman,
if she be the party who insists that it was mentioned; nor
to fall short of what is alleged by the husband, if he be
the party insisting that it was mentionecli.

If tlie diffi;rence should occur after repudiation, in a
case where there has been no consummation, a vioot&t, or
present, is due by general agreement,

|f tke difference does not occur till after the death of
one of the parties, the answer is the same as if it had
occurred in the lifetime of both,and during the subsistence
of the marriage, both as regards the amount and the fact
of a dower having been specified in the contract.
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If both the' parties have died, and a dispute arises Whenit
between their heirs as to the amount of dower specified, deathof
the word rests witli tlie heirs of the husband, and there ,int>ad
is no exception in the case of a moostunkir, according to to the
Aboo Huneefa. Two explanations have been given of this
term. One of these is that it means a person who claims
to have married the woman for less than ten dirhems, and
some of the learned have adopted this explanation; and
the other is that it is a person who claims to have married
the woman for something for which it is not usual for such
women to be married ; and this interpretation has been
adopted by many of the learned, and it is the correct one.
And if a dispute should take place between the heirs of orto the
both the parties as to the fact of a dower having been u
mentioned, the word is with the person who denies the fact, having
and nothing is decreed to the wife, according to Aboo speai”
Huneefa; but according to the disciples, decree is to be
given for the proper dower, and the futwa is said to
be in accordance with their opinion. When both husband
and wife are dead, and the fact that a dower was fixed
for her is established either by proof or by the admission
of the heirs, her heirs may take this from the estate of
the husband,—that is, when it is known that the husband
died first, or that they both died together, or the prece-
dence is unknown ; but if it be known that she died
first, the share of the husband, as an heir, is to be
deducted From it. And if the heirs agree as to the non-
mention of a dower at, the time of the contract, decree is
to be given for her proper dower, according to a saying
of the two companions, and the futwa is in accordance
therewith.

When a husband refuses to give a writing for the dower, Ho*.*
he cannot be compelled to do so; and if deenars should be compelled
mentioned in a written settlement of dower, when the con-
tract itself was really in dirhems, dirhems are due, and not the dower.
deenars, as by the writing. Aboo Huneefa says that this
is as between him and his conscience, but that the judge
should compel him to render deenars, unless lie actually
knows that the contractwas in dirhems.

§
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to'thin» 13 When a husband has sent anything to his wife, and she

sent by the alleges that it was as a present, while he insists that it

the*wife o was On account °f the dower, his word is to he preferred,

beingiu  except as to things actually prepared for eating, such as

Sower.. U dressed meats and fruits that will not keep: with regard
to those her word is to be preferred, on a favourable con-
struction ; contrary to the case of articles not actually
ready or prepared for eating, such as honey, butter, nuts
and almonds in the shell. And the lawyer Aboo Leeth
has reported, as the approved doctrine with regard to
muta, or household stuff's, which it is not incumbent on
a husband to provide his wife with, such as khooff (shoes,
boots, or socks), moolfit (a mantle or scarf), and the like,
his word is to be preferred ; but as to such as it is in-
cumbent on a husband to provide for his wife, such as a
khumar (veil), dim (shift), and things required for the
night, he cannot reckon them as in part of the dower.
With regard to mal, or property generally, when a man
gives it to his wife, and says it was a part of the dower,
while she alleges it was for maintenance, his word is to be
preferred, unless she adduce proof.

Section Thirteenth.
Of Repetitions of the Dower.1

Csssof A man having said to a woman, “ As often as | marry
ringe after you, you are repudiated,” married her three times in one
Lbudia~ day, consummating with her on each occasion; in these
circumstances two repudiations take effect on her, and he
is liable for two dowers and half a dower, according to the
analogy of the opinions of Aboo Huneefa and Aboo Yoosuf;
because, as soon as he has married her the first time one
repudiation takes place on her, and he becomes liable for

' This section is in the nature of an exercise on dower in connec-
tion with repudiation, and cannot be well understood, even with the
aid r=ftlie parenthetical explanations and the notes, till the reader has
perused the third book.



H | .

1 REPETITIONS of the dower. 135

half the dower by reason of its being before consummation;
then, when he has consummated with her (though it is to be
remarked of this consummation that there is a doubt re-
garding it, for, according to Shafei, a repudiation which is
made dependant on marriage does not take effect), she
becomes liable to observe an iddut, and when he has
married her the second time—she being in her iddut—
another repudiation takes effect upon her, and this is one
that admits of being revoked,: according to Aboo Huneefa
and Aboo Yoosuf (for, in their opinion, when one marries
a woman in her iddut, and then repudiates her before
consummation, the effect is the same as of a repudiation
after consummation, even though the iddut have been
induced by a dubious consummation, and such a repudiation
is susceptible of being revoked, and induces a full dower);
hence the husband is rendered liable by it for the amount
mentioned in the second marriage, so that two dowers and
a half unite against him; but the third marriage is not
valid, because it took place during an iddut after a rever-
sible divorce, so that it is not accounted a third marriage,
and cannot induce a third dower; and he is not liable for
a third dower by consummation after the third marriage,
for it was in reality connection with his own wife.s But
if he should say, “ As often as 1 marry you, you are
repudiated absolutelyand should then marry her three
times, and have connection with her each time, she would
be repudiated thrice absolutely, and he be liable for five
dowers and a half, according to the analogy of the opinions
of Aboo Huneefa and Aboo Yoosuf, viz., a hall dower

>The first repudiation did not, because it took place Before con-
summation.

2 The two dowers and a half are thus made up: the halt dower for
the first repudiation before consummation, one whole dower for the
consummation; and another whole dower for the second marriage.
Though repudiation takes place on the instant of the second contract,
as of the first, it is a repudiation that can be revoked, and is revoked
by the consummation which follows fa renewal of matrimonial inter-
course being a revocation by deed); and consequently the third mar-
riage not taking effect there is no more dower.
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under the first marriage, a proper dower by reason of the
1st consummation, a full dower by the second marriage,
a proper dower by the second consummation (though
dubious, as already mentioned), a full dower by the third
marriage, and a proper dower for the dubious connection,
making, in all together, five dowers and a half: And
when a man has married a woman and had connection
with her, after which he repudiates her absolutely, and
then marries her again during her iddut, and repudiates
her again before connection under the second marriage,
she has one dower for the first marriage, and a full dower
for the second marriage, according to Aboo Huneefa and
Aboo Yoosuf, and she has to undergo another iddutaccord-
“ K+ them. And though, instead of being repudiated
under the second marriage, she should become absolute!v
~orn him by reason of an act proceeding from

herself, such as apostasy, or submitting to the son of her
husband, he would still be liable, according to them, for the
Oe, OWer o1 ™ being a slave, she were emancipated
after the second marriage, and should avail herself of hex
option before connection, still, according to them, the
husband would be liable for a full dower under the second
marriage.z And when a woman lias married a man who
is not her equal, and consummation follows, and the
matter is then brought by her guardian before the judge,
and he separates the parties, and imposes both dower and
iddut in consequence, and the man then marries the woman
again, without the consent of her guardian, and the judge
again separates them before connection under the second
marriage, she is entitled to another full dower, and is bound
to the observance of another iddut, according to Aboo
Huneefa and Aboo Yoosuf. A man has married a young
girl who was contracted to him by her guardian, and has
connection with her; she then arrives at puberty, and

1 The difference between this and the preceding case isin the repu-
diation being absolute, and not admitting of revocation.

2 Because, 1 suppose, the right to dower was perfected by the iddut
which here conns into the place of consummation, and being once
perfected it does not abate.
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avails herself of her option, and is separated from him;
after which he marries her again during her iddat, and
then repudiates her before connection: he is liable for the
full dower, according to them, and she is bound to the
observance of a future iddut.

And, in like manner, if a man should marry a woman

by an invalid contract, and having connection with her,
a separation should then be made between them, and he
should marry her a second time during her iddut by a
lawful contract, and then repudiate -her before connection,
the full dower is incumbent upon him, and another iddut
incumbent upon her, according to Aboo Huneefa and Aboo
Yoosuf.

If one should have connection with the maid of his son, cases of
or the maid of his mookatibah, or a woman under aninvalid ~ “comse
marriage, repeatedly, he is liable for only one dower. The where the
principle is this: that when a man has had intercourse peated™
with a woman repeatedly in a case of slioobh, or semblance
of property, each act of intercourse does not induce a
separate dower, because the second connection meets his
own property, and that when connection takes place
repeatedly in a case of slioobh islitibnh (where the semblance
exists only in an erroneous impression in the mind of the
party), it induces a separate dower for each instance of
connection, because every such connection meets the pro-
perty of another. Hence if a son should have connection
with the female slave of his father repeated!y, and then
claim the benefit of a slioobh, or semblance of property, he
is liable in a dower for each instance ofconnection ; while, if
one should have connection with the female slave of his wife,
or with his own mookutibali repeatedly, he is liable for only
one dower; but if one of two partners should have con-
nection with a partnership slave repeatedly, he would be
liable in half the dower for each instance of intercourse;
and if the woman were his mookatibah, held injoint property
with another, he would be liable in respect of his own half
for halfof one dower, and in respect of the half of his partner
for another half a dower for each instance of connection;
the whole becoming the right of the mookatibah.
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If a man should have connection with a woman in her
iddut after three repudiations, and plead shoobh or
semblance of right, it has been said, that if the three
repudiations were together, or given at the same time, and
he supposed that they did not take effect on her, that is,
make a complete divorce, there would be some ground for
the plea, and only one dower would be due, though the
act were repeated. But if he supposed that the repudia-
tions had actually taken effect, but that still it was lawful
for him to have intercourse with her, that would be a
supposition without any reasonable ground for it, and he
would bo liable for a dower for each act of intercourse.
When a man has purchased a maid, and had intercourse
with her repeatedly, and a right to her is established by a
third party, he is liable for only one dower; and if the
right be only to half the maid, he is liable for half a dower
to the party entitled.

iiudt°in A man COlnm'ts fornication with a woman and then

tercourse  marries her, while still on her person ; he is liable for two

followedby jowers one the proper dower, on account of the fornication,
and the other, the dower which is named or appropriate
to the marriage.

Case of When a boy has illicit intercourse with a girl, he is

tercourse  liable for her dower, but not on his mere acknowledg-

byaboy. ment of the act; and when a boy has such intercourse
with a free adult woman, and her virginity is lost, if she
were unwilling, the boy is liable for her dower; but if she
were willing, and had solicited him to her embraces, he
would not be liable for any dower. W hen a girl solicits
a boy to her embraces, and her virginity is lost in conse-
sequenee, he is liable for her dower, for even her order is
not valid to the effect of cancelling her right; contrary to
the case of the adult woman. And when a female slave
solicits a boy, and he has illicit intercourse with her, he is
liable for her dow'er; for her command would have no
force with regard to the right of her master,

tohe*™- What is intended by dower in these places is the ookr,

perdower, and with regard to its amount, itis reported in the Hoojjut,
as from Aboo Huneefa, that he said in explanation of

138 MAHRIAGE.



t(f)« (fiT

eepetitions of the dowee. 139

the oohr, that it is that for which the woman’s like
or equal might be married, and the futwa is to that
effect 1

A man marries a woman, and his son marries her Msclla
daughter, and each woman is brought (by mistake) to the of errore-
husband of the other, and connections take place, one after
the other; in these' circumstances the man who has first
had connection is liable for the whole dower of the woman
with whom the connection has taken place, and for halt
the dower of his own wife, and the other man, whose con-
nection was second in respect of time, is not liable for the
dower of his own wife ; and if the connections took place
simultaneously, nothing would be due by either to his own
wife. A man and his son marry two women who are
strangers, or not related to each other, and each of the
women is brought (by mistake) to the husband of the
other, and connections take place; in these circumstances
each of the men is liable for the oohr of the woman with
whom he has had connection, but neither is liable for the
dower of his own wife. Two brothers marry women, one
of whom is the mother of the other, and each of the
women is brought to the husband of the other, and con-
nection takes place in both instances; Aboo Yoosuf says
that each woman becomes absolutely divorced from her
husband, and each husband is liable to his own wife for
half her dower, and to the woman with whom he has had
connection for her oohr, and that it is not lawful for either
of them after this to remarry his own wife; but that the
husband of the mother may marry the daughter with
whom he has had connection, while the husband ot the
daughter cannot marry the mother. Anc,m 1 e manner,
if there were no relationship between the husbands, there
would be no difference in the results.

A woman is brought to another than her husband, and
t

1 In the Jowhnrrah it is stated that the ookria the case of free
women is their proper dower, and in the case ot s nwes is a tenth o.
the value it the woman were avirgin, and half ot that, or atwentieth
of the value, if she were athuyyibah.  Door-ool-Mooklitar, p. 20d.
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he has connection with her,—he is liable for her proper
dower, and has no claim against the person who brought
her; ancl if the woman be the mother of his wife, his wife
becomes unlawful to him, and is entitled to half her
dower, on account of the necessary separation before con-
summation. The wife of a father is brought before
consummation to his son who has connection with her; the
father has no recourse against the son for half the dower,
for the son himself is liable for the whole proper dower.

Section Fourteenth.
Of Suretyship in Dower.

Whenaperson lias married liisdaughter to a man, whether
s,ie be a child>an a4ult virgin, or insane, and has become
surety on behalf of the man for the dower, the suretyship
js valid, and the woman has her option of suing the
husband or the guardian: when she is legally competent to
sue; whereupon the guardian,after he has paid, may have
recourse against the husband if he became surety by his
direction. A person marries his daughter to a man at a
dower of two thousand dirhems, and calls upon others to
attest against himself that he has married such an one to
such an one for two thousand, “ one thousand out of my
own property and one thousand by such an one,” and the
husband accepts. In these circumstances, the whole
dower is payable by the husband, and the father is his
surety for one thousand ; which, if taken by the wife from
him or his estate, he or his heirs may reclaim from the
husband. When a man has married his infant son to a
woman, and become his surety tor the dower, aud the
transaction has taken place while tiie father was in good
health, the suretyship is valid if accepted by the woman ;
and if the father should pay the dower while in health, he
has no right to reimbursement from the son, on a tavonr-

be surety for the dower. Hiduyah, vol. ii. p. 83.
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able construction of law, unless there was a condition in
the original security, that he should be entitled to such
reimbursement. The woman, however, may claim the
dower from the guardian (that is the father), but she is
not entitled to claim it from her husband (the son) till
he attains to puberty; and when he arrives at that state
she may demand it from either of them at her pleasure.
When a son is adult ad his father while in health
becores surety for him without his authority, and then
dies, ad the woman takes the dower from his estate, his
heirs have no right of recourse agairnst the son, acocording
to gereral agreenent  Insare parsors are like minors in
this respect  All this when the suretyship is effected ina
state of health, but when it is given in adeath illness it is
void;, for the intention of such a trarsaction is to give
sone spedal advantage to an helr which a sick parsonis
prevented fromdoing, and it is therefore not valid

When a person addresses a worman on behalf of another
and becores surety to her for the dower, saying “ 1 am dressing
directed to do so,” ad the woman enters into the contract “
acocordingly, and after this the husband aopears and adits
both that he sent the messenger to neke proposals on his
behalf ad thet he gave him the irstruction as to security, farte
in these ciraunstancss the marriage is valid ad the dwvar
security is valid dsoif the nmesserger is a person capeble of
beinor a surety; ad if the nessenger should pay under his
suretyship, he may have recourse to the husbard for the
amount 0 paid ' If, again the husband should dissvow
the irstructions as to the security, but adnit the authority
to meke proposals, the mamacge is valid, and the security is
s0 likewise as between the woman at tie nesserger,
though not s0 as against the husband, so thet the wonen
nmay revert to the messenger for the suddk, QL dower, but
the nesseger hes o such right of recourse agairst the
husband for anything he may have paid  Whle if the
husband should deny both the instructiors for security
and the sending to make proposals, ad the messenger hes
no proof thet he wes sert, the marriage is void, and no
dower is due by the husband, though the woren nmay still

ofnnother
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claim against the messenger for a part of the dower, accord-
ing to some reports, and for the whole according to others.
But if the person in making proposals to the woman should
say, “ the party does not give me any instructions, hut |
will marry you to him and will be surety for the dower,
and perhaps he may confirm it,” and she enters into the con-
tract accordingly, but the husband denies the message, the
whole is void. An agent for marriage, when he becomes
surety to the woman for the dower, and makes payment,
may have recourse to the husband if this were done by his
directions, but not otherwise.

Section Fifteenth.

Of the Dower of Zihmees and Herbees, Or unbelieving
subjects atid enemies of the Mussulman community.

Whatever is fit for dower in the marriage of Mooslims
i®fi* f°r ~ in the marriage of Zimmees; and what is not fit
for dower in the marriage of Mooslims is not fit for it in
the marriage of Zimmees, with the exception of wine and
the hog. And if a Zimmee should marry a Zimmeeah for
carrion or blood, or should marry her without any dower,
the parties either expressly declaring that there shall be
none, or remaining silent with regard to it, and, such a
contract being lawful with them, connection should follow,
or the woman be repudiated before it, or the Zimmee
should die leaving her his widow, she would have no
dower in either case, according to Aboo Huneefa. And it
would be the same, though both the parties should sub-
sequently embrace the faith, or one or both of them should
bring the matter before “ our” tribunals. In like manner,
if two Hurbccs, or enemies, should contract in the dar ool
hurb (or foreign country) for carrion or blood, or on a con-
dition that there shall be no dower, the woman would have
no dower, with the concurrence of our three masters;
whether the parties should subsequently embrace the
Mooslim faith, or concur in bringing the matter before our
tribunals.
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IfaZimmeeslﬂolemarr}/aZi ( forvvineorai!gqeu'
hog, and both or ore of thé parties' should ‘susequently tHrg tret
embrace the faith, then if the wine or hog were spedific, jRB™dLe
and possession had not taken place, she woidd have no falvioae
right except to the gpedific thing; but if the wire or hog
were indeterminate, she would in the case of the fomer datrerd
have itsvalue, and of the latter the proper doner. Thiswes Yyaoes
the goinion of Aboo Hureefa, while Aboo Yoosuf held trefath
that she would have the proper downer whether the thing
were gpecific or indetenmirate, and Moohunmud that she
should have the value in either case. Alll this, however, is
on the supposition that possessionhas Not been taken before
conversion to the faith, for if it hes been taken before that
event the wife hes nothing further.  And if he should repu
diate her before consumration she would have, accordingto
Aboo Huneefa, half of the thing specified where the doner
is specific, and where it is not, half of the value in the case
of the wine, and a moottit or present in the case of the
hog

Section Sixteenth.

Of a Daughter's Juhaz.

If a man should give ajuhaz, or marriage outfit, to his ~ “farer
daughter, and should deliver it to her, he cannot atteiwaids 10 his
(on afavourable corstruction) reclaim it from her; ad
the futwa is in accordance with thisl But if peode reda
belonging to the woman should take anything from the
husband at the tine of its delivery, the husband nay 1e-
claimwhatever he may have so given, for it is a blue.

If amean should give his adult daughter in narriage, “oefore
ad meke her ajuhaz of spedfic things, but without Grotand
delivery, and should then break off the contract, and marry te
her to ancther, she hes no right to denmand thatyu/n™ from

1 The reean of itskeirg aly afaourdde aorstintion does ot
g, for tre rear idtiaghip isaaffidatbar totre revacation of
thyjuhez arsdared anly ssagift
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delivery is not valid unless it be made to the daughter by
the father himself.

A young girl has woven or collected a juhaz with pro-
pert}- partly belonging to her mother and father, and
partly acquired by her own labour while she was under
and after she had attained to puberty, after which her
mother dies, and her father delivers the whole juhaz to her;
in such circumstances, her sisters have no right to claim
their share in it on account of what belonged to the
mother. A woman weaves many things in the house of
her father out of silk belonging to him, and the father
dies; all these are hers from a regard to custom. And if
a mother should prepare a juhaz for her daughter out of
goods belonging to the father, doing so in his presence or
with his knowledge, and he should remain silent, and the
woman is led away to her husband, the father has no power
to reclaim this from his daughter. And in like manner if
the mother should spend in the juhaz what is customary,
without any objection on the part of the father, she is in
no way responsible.

A man having married a woman gives her 3,000 deenars
as a dust pyman/ and she is the daughter of a rich man,
who gives her nothing as ajuhaz, the Imam Jumal-ood-deen
and the author of the Mooheet have decided that in such a
case the husband can demand a juliaz from the father to
such an amount as is usual and customary, and if he
should not make such a juhaz the husband may demand
back the dust pyman; and this is approved by the learned.
A man excites the expectations of another by saying, “ |
will marry my daughter to you at a great juhaz, and |
wish from you a dust pyman of so many deenars,” the
man thereupon takes a dust pyman, and gives it to
him without receiving the juhaz, there is no report
as to such a case further than that the Sheikhs of

3 The phrase means literally something measured by the hand.



Bokhara have answered, that if the father do not give his
daughter ajuhaz the husband may recall so much of the
dustpyman as is above what is suitable to a woman of like
condition. The proper ratio of ajuhaz to the dust pyman,
according to other authorities, is that for every deenar of
the dust pyman there should be three or four deenars of the
juhaz; and if the father does not give in this ratio the
husband may reclaim his dust pyman; but the Imam Al
Moorgheenanee has said that the correct doctrine is that he
cannot have recourse to the father of the woman for any-

thing, since property is not the object designed or intended
in marriage.

<SL

A man made a@uhaz to his daughter, but died before deli- Miscalla-
very, and the rest of the heirs demanded their share out ot cases

thejuhaz; in these circumstances, if the daughter was adult
when the juhaz was made, the remaining heirs are entitled
to their share out of it; but if she were an infant at that
time the heirs would not be entitled to any share; for
in the former case there would have been no posses-
sion, but in the latter the father is considered to have
taken possession on her account. A woman having given
up her chattels to her husband, saying, “ Sell these, and
expend it on the marriage,” and he does so,— he is liable to
her for the value. A woman being possessed of slaves,
says to her husband, “ Expend on account of them out of
my dower,” and he does so, whereupon she says, “ | will
not allow it, as out of my dower, because you had the ser-
vice of the slaves,”—according to Abool Karun, what may
have been expended on them according to custom is to be
ascribed as having been paid out ot the dowei.

Section Seventeenth.

Of Disputes between the Manned Parties respecting the
Household Effects.

Aboo Huneefa and Moohummud have said that when Howdi*-

married parties differ as to effects placed in the house in
which they both reside, whether the difference arise during
L

tcmj



1 I \1
when”ey
ween the
parties
selves.

Orbetwecn
one of
thehiiirs
of tho

When ore
and thes
other free,
&

146 MARRIAGE.

the existence of the marriage or after a separation has
taken place, in consequence of an act either of the husband
or Of the wife, then things that by custom appertain to
women, as the different articles of female attire are the
wife’s, unless the husband adduce proof to the contrary,
and what appertains to men, such as armour or articles of
male attire, are the husband’s, unless the wife can adduce
proof to the contrary; and what may belong to men and
women, as a slave, a servant, a bed, a sheep, a bull, &c.,
belong to the man also, unless the woman can adduce proof
to the contrary. And when one of the parties dies, and a
dispute arises between the survivor and the heirs of the de-
ceased, then, according to Aboo Huneefa and Moochummud,
what is fit or appropriate to men belongs to the man if he
be the survivor, or to his heirs if he have died, and what
is appropriate to women belongs in like manner to the
woman or her heirs; and what is appropriate to both
belongs, according to Moohummud, to the man if he be
living, or to his heirs if he be dead; but Aboo Huneefa
was of opinion that what is doubtful belongs to the survivor,
and things that relate to trade or merchandise, if the man
was known to be engaged in matters of the kind, belong to
the man.

If one of the parties be free and the other a slave, whe-
ther inhibited or licensed, or a mookatib, the whole effects
belong to the free person, whichever of the two may
happen to be free; but, according to the disciples, such
is the case only if the slave be inhibited, and it he be
licensed or a mookatib the rule is the same as in the case of
two free persons; and if one of the parties be Mooslim
and the other Kafir, or unbeliever, the rule is the same as
if they were both Mooslims ; and if one of them be under
puberty and the other above it, or both be under it, it is
stated in some reports that they are to be considered
equal. And if both be slaves or mookatibs, the word with
regard to the effects is as has been described. Nor is there
any difference in these cases, whether the house in which
they are residing be the property of the husband or of the
wife.  And if there be any other PErson in tho family
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besides the wife, as, for instance, the son in the family of
the father, or the father in the family of the child, and the
like, the effects belong, in a case of doubt, to the party
who supports or maintains the family.

If a man have several women, and a dispute arises Disputes
between him and them with regard to the effects, then if manVL
they all be in one house the effects that appertain to women several
are to be divided between the women equally ; and if each ihingin
of them be in a separate house by herself, then what is in one kouse-
the home of each woman is between her and the man, in
the manner already described, without any participation on
the part of the other woman.

If a woman should declare with regard to any particular Mscella-
article that she purchased it from her husband, the thing “:;°”
is his (in the first instance), and the burden of proof lies
upon her. And if they differ with regard to the house in
which they are residing, both laying claim to it, the word
rests with the husband; but if she should adduce proof, or
they should both adduce proof, judgment is to be given on
the proof of the wife. And if a mansion be in the pos-
session of a man and woman, and she adduces proof that
the mansion is hers and the man her slave, and he adduces
proof that the mansion is his and the woman his wife,
whom he married for a thousand dirhems, winch he delivered
to her, but does not adduce proof that he is free, judgment
should be.given for both mansion and man as the property
of the woman, and that there is no marriage between them;
but if the man adduces proof that he was free by origin,
and all the other circumstances of the case are the same,
judgment-should be given for the freedom ot the man, and
the marriage of the woman, and that the house is her
property. And if they differ with regard to things that
appertain to women, and both adduce proof, judgment is to
be given according to the proof of the husband.

When a woman has spun cotton the property of her continued,
husband, and they afterwards dispute regarding the thread,
whether before separation or after it, then, if he had given
her permission to spin, by saying, “ Spin it for, me,” the
thread is the husband’s and she has no claim against him

L 2
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to anything for her labour; but if he had specified a fixed
hire for her, she would be entitled to that; while if the
hire be uncertain, or he had stipulated that the thread and
the cloth should belong to both, the thread would be the
husband’s and she would be entitled to the hire due loi
similar work. And if they should differ as to there being
any hire, she saying, “ | spun it for hire,” and he saying
“ without hire,” the word is the husband’s with Ids oath.1
But if he had said, “ Spin it for yourself,” the thread is hers
and nothing is due by her. And if they differ with regard
to the permission, he saying, “ | permitted you to spin for
me,” and she saying, “ Nay, but you said, ‘ Spin it for your-
self'” the word is the husband’'s with his oath. And if he
said, “ Spin it that the thread may be ours,” the thread is
his and she has the hire due to similar work; but if he
say> « Spin it,” without adding anything more, the thread
ia his. And if he forbid her to spin, but she does spin
notwithstanding, the thread is hers, but she is liable to
her husband for a similar quantity of the cotton. And if
they differ upon this point, the owner of the cotton saying,
“ You spun it with my permission,” and she saying, “ | spun
it without your permission,” the word is his. And if he
carry cotton to his house, and say nothing, and she then
spins it, if the husband be a seller of cotton, the thread is
hers, and she is liable for a similar of this cotton; but if
he be not a seller of cotton, and insist that he gave her
permission, the word is his; in like manner as if she were
to cook food of meat brought by him, the food is the hus-
band’s And so also if they dispute about the linen,
he saying to the woman, “ You gave it to the weaver to
weave it with my permission,” and she saying, “ | gave it
without your permission,” the word is the husband’s. In
the Book of Marriage of Aboo Leeth it is stated, that a
woman spun cotton belonging to her husband with his per-
mission, and they were in the practice of selling the cloth
made from it, and purchasing with the price things for

1 That is, his word is to be preferred, and to be credited if con-
firmed by bis oath.
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their joint necessities, and also of making of some of the
stuff clothes for the household; in such circumstances all
this stuff and what was purchased out of its proceeds
belong to the husband, except only things which he may
have actually purchased for her, or which it is known from

custom must have been purchased for her, and these belong
to her.:

1 These cases may not be of much use in themselves, but they
serve to illustrate the relation of the married parties to each other
in respect of property.
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CHAPTER VJILI.

or INVALID1 MARRIAGES AND THEIR EFFECTS.

Section First.

Of the Distinction made by Aboo Yoosuf and Moohummud
between Invalid and Void Marriages.

Definition An invalid marriage is one that is wanting in some of
marriages. e conditions of validity, as, for instance, the presence of
witnesses.2 In this sense, every marriage that is unlawful,
and, consequently every marriage contracted between a
man and any of the nine classes of women who are
Sopinion unlawful or Prohibited to him, is invalid. But when a
astomar- Mooslim has intermarried with one of his mooharim and
Wharim: ste % d®bvered °f a child, its descent is not established
from him, according to Aboo Yoosuf and Moohummud,
because the marriage is voids in their opinion; while,
according to Aboo Huneefa, the descent of the child is
established from the husband, because in his opinion the
who they marriage is only invalids Mooharim, according to us
(that is, all of the Hanifite sect), are women whom a man
is perpetually interdicted from marrying, by reason of
consanguinity, affinity, or fosterage and even though the
affinity be by illicit intercourse— including, therefore, the

1 Faaid, literally “ vicious,” or “ vitiated,” and opposed to suhech,
“ sound,” or “ healthy,” and used synonymously with ghuer jaiz, or
“ unlawful.”

* Dnor-ool-MooMtar, p

3 An irregulur plural of mmnu, literally, “a place of prohibi-
tion,” but applied to a woman who is prohibited or unlawful.

4 The original word batil means “ vain,” “ futile," and “ iueftects

* Fut. At., vol. L p. 727.
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mother and daughter of tlie woman, and the father and
son of the man, with whom the illicit intercourse has taken
place, but excluding the sisters and aunts, paternal and
maternal, of a wife.: A Mujoosee woman is rendered
lawful by Islam, or by conversion to the Christian or
Jewish religion; a thrice repudiated woman, by consum-
mation with a second husband, and expiration of her iddut;
and the mooiituddah of another, by the expiration of the
iddut alone. Accordingly, none of these women can be

said to be perpetually prohibited to a man—consequently .

they are not mooliarirnr By parity of reason, it can be
shown, that of all the other women who are unlawful or
prohibited to a man, it is only those that are prohibited by
reason of consanguinity, affinity, or fosterage, that are his
mooharim. Of these only, therefore, can it be predicated
that marriage contracted with them would be void, in the
opinion of Aboo Yoosuf and Moohummud.

But it is said in the Hidayah, that when a Mooslim has
married a woman whom it is not lawful for him to marry,
and has had connection with her, the hudd is not to be
inflicted, according to Aboo Huneefa, though a discretion-
ary punishment is to be imposed, if he were aware of the
illegality; but according to Aboo Yoosuf, Moohummud,
and Shafffl, the hudd is to be inflicted if he were aware of
the illegality,— because the contract does not meet with a
fitting subject; as a fitting subject is that which can be
lawfully used, and there is none such here, for the woman
is of the muhrumdt, or prohibited. Aboo Huneefa, on the
other hand, was of opinion that the contiact does meet with
a fitting subject, because all the daughters of Adam being
qualified for procreation, which is the primary object of
marriage, are fit subjects for that contract,” If connection
under the contract exposes the parties to the hudd, the con-
nection itself must be zina,* and the fruit of it illegitimate,"”
and, consequently, it would seem that the marriage itself
must be void; which is probably what is meant by the con-

1 A1 Ashhahowa al Nuzui)', p. 588. 3 Hidtiyuh, vol. ii. p. 592.
2 Ibid, p. 589. 1 Fut AL, vol. ii. p. 208.
4 Aide, p. 3.
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tract not meeting with a fitting subject. At first sight,
then, it would seem that whenever a Mooslim intermarries
with any woman that it is unlawful for him to marry, the
naﬁage is void, according to Aboo Yoosuf and Moohum-
mud. But the reason which is assigned for their opinion
that the woman is not a fitting subject for the contract, is
doanto that she is of the muhrumdt, Now this term is synonymous

"han°"ly w =~1 mooharim, both words being plural forms of the same

classes. singular; 1 and it might, therefore, I think, be fairly in-

.ferred that it was only of mooliarirri, or women perpetually
prohibited to a man—in other words, those who are pro-
hibited to him by reason of consanguinity, affinity, or fos-
terage— that the author of the Hidayah meant to assert,
that connection with them, though under the sanction of
marriage, would expose the parties to hudd, in the opinion
of Aboo Yoosuf, Moohummud, and Shafei. But it must be
admitted that the word muhrumdt is also sometimes applied
to all women who are unlawful or prohibited to a man;
and it is, therefore, desirable to show, if possible, in some
other way, that it is in the restricted, and not in the
general sense, that the term is used in this passage.

Smilar When a Mooslim marries a woman whom it is not lawful
for him to marry, he is liable to the hudd, according to the
author of the llidayah. The connection, therefore, must be
zing, and if it can be shown that it is only to intercourse
with mooharim, or women who are perpetually prohibited to
aman, that the term zina is applicable, even according to
Aboo Yoosuf and Moohummud, when the intercourse has
taken place under the sanction of marriage or slavery,
then it will equally follow that it was only ol such women
the author of the Hidayah was speaking when he said that
the intercourse would expose the parties to hudd.

shown in There are two kinds of unlawful intercourse between the
sexes—one that is unlawful in itself, the other that is un-
lawful for something else.z The former is zina; the latter
is not zina.3 When tho man has no right in tho woman,

1 Muhrumdt is the regular, mooharim, the irregular plural of

muhrumut.
" Inayah, vol. ii. p. 490. 1 Hidayah, vol. ii. p. 689.
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or, having such right, she is perpetually prohibited to him,
the intercourse is unlawful in itself; when the prohibition
is temporary, the intercourse is unlawful for srxreth'rg
else.1 And Aboo Huneefa made it a condition of a per-
petual illegality— that it should either be generally allowed,
or founded on Soe well authenticated tradition, to remove
all doubt on the subject; . that is, of course, in the absence
of any positive precept of the Kooran. With regard to
women who cannot be lawfully joined together, connection
with them is not unlawful in itself, but only for a tem-
porary or incidental cause, that is, the man’s having a right
over both of them at the same time, which may be removed
by his repudiating or disposing of one of them, and there-
fore the connection is not zina.3 Much less should it be
so in the case of a marriage with one sister during the
icldut of another, or of a fifth wife during the iddut of a
fourth. Moreover, there is some difference of opinion with
regard to such marriages, for Shafei, the head of the third
of the orthodox sects, held them to be lawful.« Again,
with regard to persons who are prohibited from inter-
marrying by reason of a difference of religion: though it
is unlawful for a Mussulman to have connection with a
mujoosee woman, the connection is not unlawful in itself,
for the objection to it may be removed, as already observed,
by the change of religion; and the connection is therefore
not zina.5 The same reason is applicable to his connection
with any other idolatress, and to the marriage of a Moos-
limah with a man of a different religion from her own;
for the objection in both cases is equally removable by a
change of religion.

It will be now seen, on referring to the third chapter, The real
that of the nine classes of women who are unlawful or pro-
hibited to a man, the sixth, the seventh, and ninth classes confined to
have been disposed of by showing, either from direct N t" as

authoritX or b}/ paritX of reason, that they are not per- of unlaw-
r ful women.

1 Hidayah yol. ii. p. 640. 3 Inayah, vol. ii. p. 496.
3 Ibid. * Heduya, vol. i. pp. 83-89.

5 Inayah, vol. ii. p. 496.
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petually prohibited; and that the fourth and sixth classes
have been in like manner disposed of, by showing from
express authority, or by parity of reason, that intercourse
with them, when sanctioned by right on the part of the
man, would not be zina, which amounts to the same thing.
There remain the fifth and eighth classes, or slaves married
upon free women, and persons who are forbidden to each
other by reason of property. The illegality of the first is
merely in the order in which the marriage takes place ; for
there 1s no objection to a man being the husband of a slave
and a free woman at the same time, provided that he has
married the slave first; and the illegality, such as it is, may
be removed either by the repudiation of the wife, or the
emancipation of the slave. There can be no ground, there-
fore, for calling it perpetual. With regard to the other
of the two classes, it has been expressly stated that marriage
with one's own slave is no marriage at all, and that if one
of @ married pair becomes the property of another, the
marriage is batil, or void; 1 as if the two relations of
master and slave, and husband and wife, are so incompatible
that they cannot exist together in the same person. It is,
however, said in another place that the marriage is only
invalid.2 Leaving this class as doubtful, it is only of the
three first classes of women, or those who are prohibited
by reason of consanguinity, affinity, or fosterage, that it
can be said that they are mooharim, or perpetually pro-
hibited, or that intercourse with them, when under the
sanction of marriage, vould expose the parties to hudd.
Of them only, therefore, can it be averred that marriage
contracted with them would be void, according to Aboo
Yoosufand Mooliummud.3 According to Aboo Huneefa, the
marriage even in these cases would be only invalid.* It
is difficult to say which of the opinions has been adopted

MARRIAGE.

« Ante, @ 42 > Post, V. 157.

3 See antg, p 0, where Modhunmd is said tohave sated inhis
hook of namagg, thet mamiace is not takenanay ar dissched bt
only radered iIndid or vitiated by tre prohibtion of affinity or

* See Ae, P 3.
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by the learned, Asbeejany maintaining that the opinion of
Aboo lluneefa is valid,1 while the lawyer Aboo Leeth
seems to have given his adherence to that of the disciples,
and said that the futwa is in accordance with it 2 According
to an authority cited in another place in the Futawa Alum-
geeree,s the opinion of Aboo Huneefa is entitled to pre-
ference absolutely over that of the two disciples even when
they are agreed, and unquestionably so when they differ.
It would seem that the compilers of that work have adopted
it in the present instance; for, though they have given
this chapter the heading, “ Of Fasid marriages and their
effects,” they have omitted to give any description of the
marriages to which that title is applicable; as if, with
Aboo Huneefa, they had rejected the distinction of batil,
or void marriages, altogether. Their evident inclination
to the opinion of Aboo Huneefa gives great additional
weight to it, and ought, perhaps, to be decisive of the
question in India.

There is still the marriage without witnesses, of which
some notice is necessary, because ot the saying of the w
Prophet, “ There is no marriage without witnesses,” and the
tradition is what is termed mushhoor, or notorious. Yet
Malik, the leader of the second of the Orthodox sects,
held such marriages to be lawful.« perhaps because he
rejected the tradition as not sufficiently authentic. How-
ever that may be, there seems to be no doubt that the
marriage in question is only/em'd by general agreement.
This is expressly stated by the author of the Inayah in one
part of his work s and in another,s as well as m the defini-
tion at the head of this section, a marriage without wit-
nesses is adduced as an example of fasid marriages, or
such as are only invalid.
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1 Fut. Al., vol. ii. p. 210.

3 Fut. Al., vol. ii. p. 210. The Moozmirat is cited, but it is not
very clear which of the opinions he adopted.

3 M. L. S, Introduction, p. 59. 5 Inayah, vol. ii. p. 269.

4 Hcdaya, vol. i. p. 74. 6 Ibid. p. 74.
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Section Second.

Of the Effects of Invalid Marriages.

When an invalid marriage has taken Place, itis thepju\l]'y
of the judge to separate the parties; and n the wife he
unenjoyed she has no claim to dower, hut otherwise she is
entitled to whichever may be the less—of her proper dower,
and the dower specified, when any has been named; and
when none has been named she is entitled to the full proper
dower, whatever it may be; and it is incumbent on her to
observe an iddut, which is to be reckoned from the date of
the separation, according to our three masters, whether
the separation be by a judicial decree, or by a resolution
of the husband to refrain from matrimonial intercourse.

Repudiation under an invalid marriage is, according to
tlie Mujmooa Nuwazil, a relinquishment, and does not fail
by falling short of the full number.. A relinquishment is
not effected after consummation without the employment
of speech, as, for instance, the husband’'s saying, “ | have
set your way free,” or, “ | have relinquished you.” A
mere denial of the marriage is not sufficient; but if with
the denial the man should say at the same time, “ Go and
marry,” that would amount to a relinquishment; and the
refraining of one of the parties to come to the other does
not eflect a relinquishment after consummation.

According to the author of tlieMoheet, a relinquishment
cannot be effected without the employment of speech even
before consummation. But before consummation one of
the partjea may cancel the marriage without the other
being present, though this cannot be done after consum-
mation, except in the presence of the other. When one of
the parties has relinquished, authorities differ as to the
necessity of the other being made acquainted with the fact;
one saying that this is a necessary condition of the validity
of the relinquishment, while another says that it is no
more necessary than in a case ot repudiation.

1 To make a complete divorce, there must in general be three
repudiations.
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An iddut on account of death is not incumbent in the ;ddutnot
case of an invalid marriage.1 nor is maintenance, and it for the
there should be a composition or agreement for mainte-
nance in an invalid marriage it would not be lawful. bund.

The nusub, or paternal descent of a child born of an Nusub,or
invalid marriage, is, established in the husband, without -"~cntof
any claim on his part; 2 and the period of gestation is to thechild,
be reckoned from the time of consummation, according bUshcd
to Moohummud, and the futwa is in accordance with his
opinion, as stated by Aboo Leeth.

An invalid marriage has no legal eifect before consum- invalid
mation; so that if a man should marry a won)an by a
contract which is invalid by reason of his having pre- legal effect
viously touched her mother with desire, and should then
relinquish the wife, he might lawfully marry the mother, tum;
But after consummation it is joined to valid marriages but after,
as to its effects;s one of which is the establishment of
nusub, or the child’s paternitys as already mentioned, sare®” ~
But still the parties do not become Moohsuns by means ~XI nnu
of the consummation, and if he should have intercourse riage.
with her after the separation he would be liable to the
hudd, or specific punishment for zina. When a free man
has purchased his wife, his marriage is rendered fasid,
or invalids contrary to the case of a Mazoon, or licensed
slave, purchasing his wife, which has no such effect. And
when a man has married a woman by an invalid contract
and retired with her, after which she has been delivered of
a child, and he denies the consummation, there are two
reports of Aboo Yoosuf's opinion on the point, according
to one of which the paternity is established, and both
dower and iddut incumbent, while the other is quite the
reverse; but if he had not retired with her, lie could not
be rendered liable for the paternity. When a repudiated
woman has married and said subsequently t at sic was in

" That is, no special i1ddut of death: the iddut for consummation
being nil that is required under an invalid marriage, though it should
he dissolved by the husband’s death.

3 Door-ool-Mookh'ar, p. 207. 4 Inayah, vol. ii. p. 379.

s Hidayah, vol. ii. p. 465. + See ante* p* 154.
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her iddut, it is to be considered whether there was between
the repudiation and the marriage less than two months,
and if so she is to be credited, and the marriage is vitiated
or rendered invalid; but if there were two months or more,
she is not to be credited, and the marriage is valid.

A man is absent from his virgin wife for years, and she
marries and has children; or a woman is taken captive and
married to an enemy and has children; or awoman claims
to be repudiated, keeps iddut, marries another husband
and }ias children ; or her husband’s death is announced to
her, and she keeps iddut, marries with another and has
children the offspring, according to Aboo Huneefa, be-
longs to the first, whether he deny or claim it, or whether
the second deny or claim it, or the child is born within six
months, or at the distance of more than two years; and
the second husband may spend his zukat (or poor’s rate)
on such children, and their testimony may be received on
his behalf. But Jurjanee has reported from Aboo Huneefa,
that the children belong to the second husband, and that
he came back to this opinion, and that the futwa is in
accordance with it Kazee Khan and the Sirajiyiyah are
also to the same effect, and Sudur ool Shuheed used so
to decide. Zuheer ood Deen, however, alleges that the
futwa is for the children being to the first, since the child
follows the bed according to nuss, or express authority.
And if the first husband were present, and all the cir-
cumstances were the same, the cliild would belong to the

first.1

= Though it is left doubtful to -which of the husbands the child
belongs, yet the case is of some value as an illustration of Aboo
Huneefa's opinion, that no marriage is void.
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CHAPTER IX.
OF THE MARRIAGE OF SLATES.

The marriage of a male slave, whether kinn (or absolute),
mookatib, or moodubbur, and the marriage of a female slave,
whether kinn or qom-i-wulud, when entered into without
e permi.ssron & 'mis or 'ner master, is in suspense. ﬂ:)
allowed by him, it is operative; if disallowed, it is void.

ncl when a ma‘etslave marries With his master’s consent,
he becomes personally liable for the dower; and if akinn, he
may be sold on account of it, but not so if he be of any of
the other classes, when he would only have to work out
the dower by his labour. When a slave has once been sold
on account of dower, he cannot be sold again if the price
be deficient (though the balance may be demanded of him
if he should ever acquire his liberty), because when he is
sold, it is for the whole dower, which is but one debt.
This is contrary to the case of a wifes maintenance, for
which a slave husband may be sold repeatedly. It the
slave should die, both dower and maintenance would be at
an end. When a man contracts his male slave in marriage,
and then sells him, the dower adheres to hiin™ as a debt
wherever he goes—in the same way as a debt which he may
have incurred by destroying property. And when a man,
after marrying his slave to a free woman, emancipates
Him, the woman has an option, and may proceed either
against the master or her husband for the loss of the
slave's value and the specified dower. A man contracts
his moodubbur in marriage to a woman, and then dies, the
dower is a debt on the slave’'s person, for which he may
fie seized after he has become free.
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A master may compel all his slaves to marry, with the
exception of the mookatib and mookatibah, over whom he
pas no such power, even when they are under puberty.
If he should contract them in marriage while under
age, without their consent, the marriage would be depen-
dent on their allowance of it. Yet, what is very curious,
if the ransom were paid, and the minor should in conse-
quence become fully emancipated, no regard need be paid
to their wishes, as the patron or the ruler would then
become entitled to act for them on his own sole discretion.

Whatever is due on account of dower to a female slave,
whether she be kinn, or moodubbarah, or oom-i-wulud,
and whether it be due by the contract, or in consequence
~ consummation, belongs to her master; but the dower
of a mookatibah, and of a slave partially emancipated, is her
own property. A man contracts his female slave in
marriage, or she contracts herself with his consent, and
she is afterwards emancipated, though she has the option
of emancipation the dower still belongs to her master.

When a slave has entered into a marriage without the
permission of his or her master, the masters sanction
may be established in various ways. It may be given
expressly, as by liis saying, “ | have allowed it,” or “ Am
satisfied with it,” or “ 1 have permitted it.” Or it may be
inferred from what he says or does in regard to it; as,
for instance, if he were to say in the slave’s hearing,
“ This is good,” or “ right,” or “ well what you have
done,” or « God’s blessing on it,” or “ No harm from it,”
or if he were to send the woman a dower, or anything
else, provided it were not as a present. In the case of a
male slave who has married without his master's per-
mission, if the master should say to him, “ Repudiate her
revocably,” that would be a sanction of the marriage; but
not so, if the words were, “ Repudiate her,” or “ Be
separated from her.” The reason of the difference is that
the word “ repudiation” (tuldk) and the word “ separation ”
are as applicable to the rejection or relinquishment of
an invalid contract as to repudiation of one that is valid ;
and the first construction is preferred as being more
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probable when the expressions are used towards a refractory
or disobedient slave ; while when the word “ repudiation” is
qualified by- the word “ rcvocably,” it implies that the
contract previously entered into was valid, for none other
admits of revocable repudiation.1 It may be observed that
permission to marry is not the sanction of a marriage that
has already taken place; and that if a woman should
marry without witnesses, and her master gives his sanction
to the marriage in the presence of witnesses, it would not
be valid.2

When a kinn, or a mookatib, or inoodulbur, or the son
of an oom-i-wulud, marries without the permission of his
master, and, before the marriage has received his sanction,
repudiates his wife three times, the repudiation is a re-
linquishment, not a true repudiation ; so that, though pro-
nounced only once, it would not fail by reason of its
falling short of the full number ; and if the slave should
have intercourse with the woman after the repudiation, he
would be liable to the hudd, while the master’'s subsequent
allowance of the marriage would not re-establish or render
it effectual. Even if he were to grant the slave permission
to marry, and the slave should then contract himself to
the same woman, it would be abominable for him-to marry
her, though if he should do so the parties are not to he
separated.

A female slave may be contracted in marriage, not only
by her master himself, but by his father or grandfather
when he is a minor, and by an executoi, judge, mookatib,
and a moofatoiz or universal partner; hut neither a
mazoon or licensed slave, nor a licensed youth, nor a moo-
zarib,3nor an man or commercial partner, has any such
power. And none of these persons, except the master
himself, can contract a male slave in marriage. Nor is
it lawful even for a father or executor to contract the

1 Tnayuh, ii. p. 86. * See ante, p. 10.

3 The managing partner in a moozarubut, or eontsact in which the
capital is contributed by one party, and the labour and skill b) the
other, with an agreement for mutual participation in the profit.
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female slave of a minor to a male slave of his own. When
a man marries his female slave to his male slave she is
not entitled to any dower as against her master. And
such being the case, if a man should marry the female
slave of his son to his son’s male slave, the marriage would
be lawful, according to Aboo Huneefa and Moohummud ;
for, as the dower in that case is not a debt on the person
of the slave, no injury is done to the son, and the act is
therefore within the father’'s power. If one of two masters
should give their female slave in marriage, and consumma-
tion should follow, the other may dissolve the marriage ;
and if he does so he is entitled to half the proper dower ;
while the person who gave her in marriage is also entitled
to whichever may be the less of half the proper dower,
or half the dower specified in the contract.

When a man has permitted his male slave to marry on
hia own neck—that is, giving himself as the dower— and
he does so, contracting himself to a slave, or moodubburah,
or oom-i-wulud, with the consent of their masters respec-
tively, the marriage is lawful, and the male slave becomes the
property of the master. But if the slave were to marry a
free woman on his own neck, the marriage would not be
lawful; and, in like manner, if he were to many a mooka~
tibak, it would be void. Here it isimplied that the permis-
sion to marry a woman is couched in these express terms,
“on his own neck for, if the permission were to marry
a woman, without the addition of the words “ on his neck,
and the slave should marry a free woman, or a moohatibah,
or an oom-i-ioulud, “ on his neck, the marriage would be
lawful on a favourable construction at the value of the
slave, provided that his value be only equal to, or not
greatly in excess of, the woman’s proper dower; but if the
excess be beyond reasonable bounds the marriage is not
lawful, insomuch that, if he were to consummate with
her, he could not be followed for the dower until he obtain
his freedom. When a slave marries “ on his own neck,”
without the permission of his master, but the master
afterward.- sanctions the marriage, then, if the marriage
Were to a slave, a moodubburah, or oom-i-mdud, the sane-



MARBIAGE OF A LICENSED SLATE 163

tion would take effect, and the marriage be valid; hut not
so if it were with a free woman, or a mookatibah, for in
that event the sanction would not be effectual. In the
case of the free woman, however, if the slave had enjoyed
her, he would be liable for the less of his own value and
her proper dower; and if the intercourse should take
place after the master’s sanction the liability would attach
to the slave’s person, and he might be lawfully sold for it,
unless his master should ransom him ; but if it had taken
place before the sanction, he could he seized for what he
is liable for only after emancipation. In the case of the
kinn, or moodubburah, or oom-i-wulud, if the slave had
enjoyed her, and this took place after the master’s sanction,
the liability would be for the slave’'s neck to the master of
the female ; and the result would be the same, though the
intercourse had taken place before the sanction; but,
according to some opinions, it would be so only on a
favourable construction of law.

When a man contracts his mazoon, or licensed slave,
who is in debt, to a woman, the marriage is lawful, and
the woman takes equally with the other creditors, if the
dower do not exceed her proper dower ; but if it exceed
that, she can only come in for the excess after the other
creditors have been satisfied in full, as in the case of debts
contracted in a death-illness, when opposed to debts con-
tracted in health.

If the master of a female slave should sell her to her
husband before consummation, the dower falls to the
ground; for a woman separated by her master before con-
summation (and the dissolution consequent on the husband
becoming the owner of his wife is here ascribed to her
master) is like a free woman who apostatizes, or Kisses her
husband’'s son, with desire, before consummation. The
same result would follow if the woman wore emancipated
before consummation, and she should avail herself* of her
option to separate from her husband. And it her master
should sell her to a third party, who takes her away from
the city, or conceals her in a village where her husband
has no access to her, tho right to demand payment ot the
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dower is suspended until lie bring her back, when lie
would be entitled to it. When there is an intermediate
sale to a third party, from whom the husband buys her,
he becomes liable for half the dower to her original master.
If a female slave should marry without the permission ot
her master, and he should have connection with her, the
marriage would be dissolved; and so, also, if he kiss liei
with desire, whether he know the fact of her marriage or
not. When a person has only an incomplete right of
property in a female slave—as, for instance, when he has
purchased her without taking possession, and gives her in
marriage—though the contract is lawful if the sale be
completed; yet it is void, according to Aboo Yoosuf, if
the sale be dissolved. Moohummud held a different opinion
upon the point, but the futwa is in accordance with that
of Aboo Yoosuf.

It is a general rule of marriage, as already mentioned,
that no one can marry his or her slave, and a mere right
of property is sufficient to prevent the inception ot mar-
riage, but not its continuance. As, for instance, in the
case of an invalid sale, when the parties have a right ot
reversal, this right prevents the seller from intermarrying
wjt]la female slave who may be the subject of sale ; but it
he should marry her to his son, and then die, so that the
right of reversal would rest in the son, that would not
invalidate the son’s marriage until the right were actually
exercised and the sale reversed. Yet, if the son should
not marry her till after the death of his father, the mar-
riage would not be valid. In hke manner, when a male
slave is exchanged for a female slave, and the seller of the
male obtains possession of the female, and marries her to
her seller, after which the male, being still undelivered,
perishes, the right of reversing the sale, which thence
arises to the seller of the female, does not invalidate the
marriage already contracted, though if the death of the
slave hacl occurred before the contract the marriage would
not be lawful. So, also, when a mookatih purchases his
own wife, or the wife of his master, the marriage is not
invalidated in either case ; but if he should repudiate his
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wife absolutely, and then desire to re-marry her, it would
not be lawful for him to do so. And so, likewise, if a
father should die, leaving his daughter the wife of his
mookatib, or of his slave to whom he has bequeathed his
freedom, and if the deceased were drowned in debt, the
marriage of his daughter would not be invalidated; as, in
such a case, until the debts were satisfied, she would have
a mere right of property in her husband.

When a man has given his female slave in marriage he A master
is not obliged to let her live with her husband in his house, to
as the master is still entitled to her service, and her husband let his
must have intercourse with her as opportunity offers.

Even if it were made a condition that the master should with her
hotise her, or let her live with her husband, still it would luliax
not be binding on him, as such a condition is not required

by the contract. When a master does allow his female But ifsho
slave to reside with her husband she is entitled to mainte- Jodb’scC
nance, including a fit habitation, as against the latter, in thehus
exchange for the matrimonial restraint; but even after such nSntains
permission, the master may recall her to his service, for her.

his right to that continues as a consequence of his right of
property in her, and is no more cancelled by his permitting

her to live apart than it is by his giving her in marriage.:

The same is true with respect to a moodubburali and oom-i-

wulud. And it has been said with regard to a Mnn, or
absolute slave, that when her master has permitted her to

reside with her husband, and she still continues occa>ion-

ally to serve her master without any requisition on his

part, that her right to maintenance from her husband does

not cease ; and the same also with regard to the moodub-

burah and oom-i-wulud.

A person gives his female slave in marriage -the per- The prac-
mission as to izl- rests with the master, fhe practice of izl aUwae.
is not accounted abominable, with the consent of a wife if
she be free, or of her master if she be a slave; and with Qury"es
one’s own slave it is lawful without her consent. And it ton
is said that a wife may take remedies to procure abortion

1 Illidayuh, ii. p. DO. 3 Extruhcre tmle emmionem.
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till there is the appearance of life in the foetus; that is. till
the completion of one hundred and twenty days.

When a female slave has married with the permission of
lier master, or the master has given her in marriage, and
she is subsequently emancipated, she has an option, and
may either abide by the marriage or separate herself from
her husband, whether he be free or a slave. And it makes
no difference whether the marriage were with or without
her consent. This is called the option of emancipation,
and there are several points in connection with it which
are worthy of remark. ist. It is available only to females
and not to males. 2nd. It is not invalidated by mere
silence; but is so by any word or act indicative of
approval of the marriage on the part of the woman.
srd. It is also invalidated by rising from the meeting.
4th. Ignorance of the option is, however, a sufficient
excuse; so that, though the woman were informed of her
emancipation, yet if she were unacquainted with the fact of
her having an option, the option would not be invalidated by
her rising from the meeting, according to the great body
of the learned, although contrary to the opinion of Aboo
Tahir al Dubbas. sth. Separation by virtue of the
option of emancipation does not require the decree of
a judge. .o

When a male slave marries without the permission of
p;s master, and is afterwards emancipated, the marriage is
valid, and he has no option. And in like manner, if he
should be sold, or his master should die, and the marriage
be allowed by the purchaser or the heir, as the case may
be, it would be valid, and the slave have no option.

When a female slave marries without the permission of
her master, and he allows the marriage, her dower belongs
to him, whether he afterwards emancipates her or not, and
whether consummation takes place after the emancipation
or before it. And if, without altering the marriage, he
should emancipate her, the contract would be lawful, and
she would have no option; hut, with regard to the dower,
if consummation had not taken place, she would herself
be entitled to it; while if the marriage WEI'€ consummated
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before the emancipation, the dower would belong to her
master. This supposes her to be adult at the time of the
emancipation; but if she were under puberty, the marriage
would continue dependant on the allowance of the emanci-
pator, unless she had another aguate besides him; and if
she have sueh agnate, and he should allow the marriage,
it would be lawful; subject, however, to her option of
puberty when she arrives at that state, unless the sanc-
tioner of the marriage were her father or paternal grand-
father, when she would have no such option. If the slave
who marries without her master's permission be a moodub-
burah, and he should happen to die, leaving property
enough for her emancipation to be made good out of the
third, the marriage would be lawful; but if the third were
inadequate for that purpose, the marriage would not become
lawful, according to Aboo Huneefa, until she had worked
out her freedom by emancipatory labour, though, in the
opinion of both his disciples, it would be lawful without
such condition. When an oom-i-wulud marries without
the permission of her master, and he then emancipates
her, or dies leaving her surviving, the marriage is lawful
if it had been consummated before the emancipation, but
not otherwise.

When an emancipated slave in exercise of her option
elects to separate from her husband, and this is done
before consummation, she has no right to dower ; and
if done after consummation, the specified dower is her
master's; while if she elect to adhere to her husband,
the specified dower belongs to her master, whether the
marriage were consummated or not. ,

When a man marries the §IQVg of nis son, and she
bears him a child, she does not become lus oom-i-wulud,
and he is liable for her dower; but the child is einanci-
pated against his brother by reason o piopinquiy. n
like manner when a man has married the slave of his
father, and she bears him a child, the mother does not
become bis oom-i-widud, though the child is emancipated
against the father. And when a father has married the,
slave of his son by an invalid contract, or under a shoobit.
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they may therefore be said to compose hut one dar. And,
in like manner, all who are not Moohummudans, being
accounted as of one faith, when opposed to them,: how-
ever much they may differ from each other in religious
belief, they also may be said to be of one dar. The
whole world, therefore, or so much of it as is inhabited
and subject to regular government, may thus be divided
into the Dar-ool-Islam, which comprehends Arabia and all
other countries subject to the government of Mussulmans,
and the Dar-ool-hurb, which comprehends all countries
afe not subject to Mussulman government.

A country that was once comprised in the Dar-ool-hurb
may change its character and become a part of the Dar-
ool-Jslam, on a single condition, which is the public exercise

It °f Mooslim authority. But it requires three con-
ditions, according to Aboo Huneefa, to convert a country
that once formed a part of the Dar-ool-Islam into Dar-
ool-hurb; and these are— 1 st, the public exercise of intidel
authority, and the non-exercise of Mooslim authority
within it; 2nd, annexation to the Dar-ool-hurb without
the interposition of any Mooslim city or community ; and
3rd, the non-continuance in it of a true believer, or a
zimmee, in the original state of security which lie enjoyed
either by virtue of his religion, or his submission, previous
to the conquest of the country by infidels. This state of
things may be induced in tliree different ways—st, by a
people of the enemy conquering a dar or country belong-
ing to “ us;” 2nd, by the people of a Mussulman city
apostatizing and gaining the mastery over ‘us, and
issuing infidel orders; or, 3rd, by a people under sub-
jection to “ us” breaking their compact of submission, and
gaining the ascendancy over “ us. But in none of these
three cases does the country become Dar-ool-hurb, except
on the three conditions before mentioned, according to
Aboo Huneefa. Aboo Yoosuf and Moohummud were,
however, of opinion that Dar-ool-Islam may become Dar-
ool-hurb, on the single condition of the public exercise

1Sl fea, p 12
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within it of infidel authority; and this is agreeable to
analogy. 1+

The ahl,or people of a country in the Dcir-ool-Islam,
may be Mussuimans or zimmees—that is, persons who
though unbelievers in the Mussulman religion have, by
submissions to the jizyut, or poll-tax, become entitled to
the free exercise of their own religion, and generally to the
same privileges as their Mussulman fellow-subjects.s The
ahl, or people of a country in the Dar-ool-harb, are, primd
fade, all hurbees s or enemies, since the law does not recog-
nize the state of zimmut, or subjection to foreigners, as
applicable to Moohummudans.

Persons belonging to one dar may obtain permission to
reside in a country comprised in the other dar, for trade
or other purposes, and in that condition are termed
Moostamin, as having obtained protection ;s<but being under
no obligation to continue their residence longer than they
please they are presumed to have the animus revertendi,® or
intention of returning to their own dar, and therefore do
not lose the dar to which they originally belonged, nor
acquire that of the country in which they are temporarily
located, being still constructively inhabitants of their own
dar? until their connection with it is cut off in the manner

hereinafter mentioned.

1 Fut. Al vol. ii. p. 330- Even the conditions of Aboo lluueefa
seem to meet in the case of British India; but while there was a
Mussulman Kking, in name at least, at Delhi, aud the revenues were
collected, under the authority of a firman by one of his predecessors,
and the current coin bore his name, there was some ground tor the
doubt which I have frequently heard expressed by learned Moohurn-
nmdans. whether the territories were so completely severed from the
Dar-ool-Islam as to have legally become Dur-ool-hurb. The depo-
sition of the king, and the assumption of the government by her
Majesty in her own name will now, I hope, remove every trace of
this doubt from the Moohummudan mind.

3 Zimmul—hence the word gimmes.

3 Fui. AL, vol. ii. p. 278.

* 1bid, p. 836.

4 Iman, of which Moostamin is a derivative.

8 Niyyul oor Hoojooa, literally as above rendered.

7 Kifuyah, vol, ii. p. 118.

1118' o‘%#i%;
m_
A n qam

mans or

« " xte

N N

tjie uar.

bees.
Persons in

prmissioa
~termed
Moostamin,

TM/\rCta!n
dar until

theg con-
w;th it is

cut off-



1

Effect OfQ
avaid*’6
pated &t
rffeor*

husband.

L

or serblance,1she does not becone hisoom-i-wulud, accord-
ing to “ us” (that is, of the Hanifite sect).

A free woman, subject to a slave (that is, being hiswife),
sa's ** Ns nrester, “ Brancipate him on my account for a
thousand,” and he does so, the slave is emancipated, the
marriage ISinvalidated, the dower fails, and she is liable
to the mester for the thousand.  In like maner, if anman
having a femele slave under him should say to her nester,
“ BEmancipate her on my account,” and the nester should
do so, the slave would be emancipated and the marriage
invalidated, the wula belonging to the enancipator, accord
ing to Aboo Huneefa and Moohunmmud.
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' That is, of marriage; for afather has such a semblance of pro-

perty in the slave of his son as would make her his ocom-i-mdud by-
bearing a child to him.— Uidayah. vol. i. p. 170.
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CHAPTER X.

OF THE MARRIAGE OF INFIDELS.1*

Every unbeliever in the Mussulman religion is termed
kafir, or infidel, and infidels who are not in subjection to
some Mussulman State are generally treated by Moohuni-
mudan lawyers as hurbees, or enemies. Marriage with
them is not entirely interdicted even in such circumstances,
though it is subject to some restriction. A few words,
therefore, on the general principles that seem to regulate
the intercourse of Mussulmans with person* of other
religions, whether they are natives of the same or of
different countries, may not be improper in this place, as
an introduction to the proper subject of the chapter.

Of Nationality.

A country that is subject to the government of Mussul-
mans is termed Bar--ool-Islam, or a country of safety
or salvation, and a country which is not subject to such
government is termed Dar-col-hurb, or a country of enmity,
Hence the term hurbee, or enemy. Though Moohum-
niudans are no longer under the sway of one prince, they
are so bound together by the common tie of Islam that as
between themselves there is no difference of country,s and

1 Kooffnr, pi. of hafif* A great deal of opprobrium attaches to
bhis word, aa to the parallel term infidel with us.

Infinitive of the word daru, * lie went round, and commonly
applied to a mansion or house, with its appurtenances, s well asto a
country.

J Shureefea, p. 19.
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If a foreigner should enter the Dar-ool-Islam without

Protect'on> he inay be slain, or reduced to slavery, or
protection may be granted to him. His acts in the mean-
t'me are iu suspense; if he is slain or made a slave they
are void; but if protection be granted to him, they become
operative.1 Foreigners, even when allowed to come into
the Mussulman territory as Moostamins, or under pro-
tectlon>ought not to be allowed to prolong their residence
beyond one year ;2 and it is the duty of the rulers to give
them warning to that effect, while the period may be
shortened, if that is thought proper, to one or two months.s
~ they neglect the warning, and continue their residence
beyond the period prescribed by the notice, they become
zimmees on its mere expiration, and liable to the jizyut, or
poll-tax ; after which they can no more leave the terri-
tory and return to their own country.s The same liabilities
are incurred by.the purchase of land subject to the kharaj,
or land-tax, which, so soon as it is imposed on a Moostamin,
has the effect of converting him into a zimmee* But the
mere purchase of the land has not that effect, provided
he disposes of it before the kharaj is due. Nor does he
become a zimmee by taking the land on lease:s nor bv
marrying a zimmeeah woman, for he may repudiate her
and return to his own country, and is therefore not bound
to the place.z But if a woman of the enemy’s should
enter the Mussulman territory under protection and marry
a zimmee, she would become a zimmeeah, because she is
bound to the place as following her husbands When
a foreigner becomes a zimmee or a Mussulman, his con-
nection with his own dar is cut off in the eye of the
Moohummudan law, and lie becomes a member of the
Dar-ool-Islam.

1 Bidaydh, vol. ii. p. 806. *i'n" Al, id. h-p. 334.

3 Iliduyah, vol. ii. p. 766. 4 1bid and lruiyuh, vol. ii. p. 582.

" Inatjuh, vol. ii. p. 582, and Put. Al., vol. ii. p. 334.

= lbid.

7 Uiilai/ah vol. ii. p. 767. His marriage with a Mooslineh would

he unlawful.
* |bid.
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When an apostate from the Mussulman religion has fled
to a foreign country, and is judicially declared to have
joined the Dar-ool-liurb, he becomes civilly dead, his moo-
dubbun and oom-i-wuluds are immediately emancipated,
the debts for which he was liable become instantly payable,
and whatever he may have acquired during his profession
of the Faith passes at once to his heirs.1 But it is necessary
that he should be judicially, pronounced to have joined
himself to the Dar-ool-hurb, because there is a possibility
of his repentance and return;2 and if, before the judge’s
decree to that effect, he should return as a Mooslim, his
condition is the same as if he had uniformly continued to
be so.s Even though his return should not be till after
the judge's decree pronouncing him to have joined the
Dar-ool-hurb, he is still entitled to take back any part of
his specific property that he may find in the hands of his
heirs, though he cannot reclaim his moodubburs and
oom-i-wuluds, because the decree having been pronounced
on valid evidence cannot be cancelled.s By parity of
reason, it would seem that a Mussulman who entered a
foreign country as a Moostamin, and apostatizes there, is
not cut off from his own dar till judicially pronounced to
have joined himself to the Dar-ool-hurb.

The contract of zimviut, or submission, by means of
which the zimmee is entitled to protection, is not dissolved
by his refusing to pay the jizyut, or poll-tax, or by his
slaying a Mooslim, or having illicit intercourse with a
Mooslimah, or blaspheming the Prophet, or otherwise than
by his joining himself to the Dar-ool-hurb, or engaging
in actual warfare with the Faithful; but when the contract
is dissolved, his condition is the same as that of the
apostates By which is meant, that he becomes civilly
dead by the junction ; and that if he repent, his repentance
is to be accepted, and his condition of zimvmut levives;

1 Hidaqgah, vol. ii. p. 801 3 Ibid.
3 lbid, p. 807. 4 bbid, p. 806.
s Ibid, p. 792
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while the protection of his family is not cancelled by the
dissolution of his compact, but his zimmeeah wife, whom
he may have left behind in the Dar-ool-Islam, becomes
absolutely separated from him by general agreement, and
his property is divided among his heirs.1

Zimmees, or infidel subjects of a Mussulman Power, do
not subject themselves to the laws .of Islam, either with
respect to things which are merely of a religious nature,
sucl1 as fasting and prayer, or with respect to such tem-
poral acts as— though contrary to the Moohuvnmudan
religion—may be legal by their own, such as the sale of
wine or swine’s flesh, because “ we” have been commanded
to leave them at liberty in all things which may be deemed
by them to be proper, according to the precepts of tlieir
own faith. Wherefore, with respect to all such acts,
zimmees are on the same footing as aliens; but from these
is to be excepted zina, or illicit intercourse between the
sexes, that being held universally and by all sects to be
criminal, and usury, which has been specially excepted bv
the Prophet himself2 When disputes arise between zim-
mees, which they are unable to settle among themselves,
and are consequently brought for decision before the
Moohummudan tribunals, it is necessary that the judge
should have some certain rules for his guidance; and it
is accordingly usual in legal treatises to appropriate one or
two chapters or sections under the general heads of law,
for exhibiting the differences between the law as applicable
to Moohummudans and the zimmees. Hence this chapter
on the marriage of infidels, and the section under the head
of dower, on the dower of zimmees and hurbees.

Foreigners residing as Moostamins in the Dar-ool-Islam,
or Mussulman country, are presumed from accepting
protection to sqbmit themselves to the jurisdiction of the
Moohummudan judge in all matters accruing subsequently
to their becoming Moostamins, though not for anything
previous thereto.3" When a Moostamin returns to his own

1Ful. Al, vol. ii. p 357. 3 Ht-daya, vol. i. p. 174.
= Ibid., vol. ii. p. 193.
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a mooslim is always subject to MS own laws.

country, leaving deposits with Mooslims, or zimmees, or
debts due by either, and is sulbsequently taken captive,
or his country is conquered by Mussulmans and hinself
slain, the debits fall to the ground, and his deposits escheat
to the State; but if he is slain without any such conquest,
or dies a natural death, both debts and deposits becone
the right of his heirs* So, also, when a Mooslamin dies
within the Mussulnman territory, leaving property in it
ard heirs in his onwn country, the- property is reserved for
them until they establish thelr right to it; but a bequest
by him in favour of a Mooslim or zimmee to the full
amount of his estate would be valid, unless his heir had
accompanied him on his entrance into the Dar-ool-Islam;
when if the bequests should exceed a third of his pro-
perty, the excess abowve a third would require the assent
of his heir; though if his heir had not come originally
with him, the bequests would be valid to the full anount
of his property; and so, also, if he hes no heir, or
nore except in the Dar-ool-hurb.s A bequest to a
Moostamin by a Mooslim, or a zimmee, is valid; but al

1 Hedaya, vol. ii. p. 198.

» Fut. Al, vol. ii. p. 335. and Hidayah, vol. iv. pp. 1485. By
articles of peace between Great Britain and the Ottoman Em-
pire, finally confirmed by the Treaty of Peace concluded at the
Dardanelles, it is (26th section) agreed, “ That in case any English-
man or other person subject to that nation or navigating under its
flan) shall happen to die in our sacred dominions, our fiscal and other
persons shall not, on pretence of its not being known to whom the
property belongs, interpose any opposition or violence, by taking or
seizing the effects that may be found at his death, but they shall be
delivered up to such Englishman, whoever he may be, to whom the
deceased may have left them by his will. And s101° live ‘bed
intestate, the property shall be delivered up to the English consul, or
bis representative who may be there present; and m case there be no
consul or consular representative, they shall be sequestered by the
judge, in order to his delivering up the whole thereol whenever any
ship shall be sent by the ambassador to receive them.  .See case of
Maltese v. Maltose, Curteid Reports, vol. ii' P Ail. the treaty
removes any doubt as to the validity of a bequest by a British subject
to an Englishman, and in other respects seems to follow the general
Moohummudan law.
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bequest b j either of them to a foreigner not a Moosiamin
is not valid. 1
manual-I’ A Mussulman is subject to the laws of Islam absolutely,2
ways sub- thatls) without any distinction of place or otherwise. Yet
Moofrmi- ™ “le should er*ter the Dar-ool-hurb under protection, and
mudanlaw. have dealings with an enemy whereby one of them be-
comes indebted to the other, and he should then return to
“ us,” the enemy also coming as a Moostamin, the judge is
not to decree to either of them against the others But
this is not for want of jurisdiction over the Mooslim, either
at the time when the debt was contracted or at the time
of adjudication, but because the foreigner has not made
himselfliable by accepting protection to thejudge’sjurisdic-
tion for past transactions, and justice requires that both par-
ties should be on an equal footing.4« So, also, with regard to
atransaction in the foreign country between two foreigners,
who afterwards came out to us as Moostamins, or under
protection. But the case would be different if they came
out as Mooslims, or having embraced the faith ; for then,
both being liable to the judge’sjurisdiction, he might law-
fully decree in favour of one against the other.s The
rule furnished by this case seems equally applicable to
marriage, as well as to any other transactions, by a Mooslim
in a foreign country. Whether the wife were a MoosUmah
or Kitabeeah, she would, on entering the Mussulman ter-
ritory under his authority, be bound to the country as
following him, and the Moohummudan judge would con-
sequently, it would seem, have jurisdiction over all trans-
actions between them, whether previous or subsequent to
their coming within his authority.s

" Fut. Al., vol. vi. pp. 141 and 203.

2 Kifayah, vol. ii. p. 763. 3 Ihdayah, vol. ii, p, 7Q2.

4 Kifayah, ibid. s Hidayah, ibid

o Marriages occasionally take place in this country between a
Mussulman and a Christian worman.  Such marriages are valid accord-
ing to Moohummudan law, as it is received by the Hanifite sect which
prevails generally throughout India and Turkey, and most of the
Moohummudan world, except Persia; but if the husband should
return to the Uar-ool-Islam, that is, to any Mussulman country,
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The dar itself is prima facie evidence that those who Persons
are found within it belong to it; but personal signs or
tokens are better evidence, and proof or positive testimony dar are
still better. So that if a band of Mussulmans should j~iehold
capture a number of persons and bring them within the to belong
territory, and the captives should claim to be of the people to
of Islam, or.zimmees, but admit that they were taken in
the Dar-ool-hurb, alleging, however, that they entered it
as Moostamins for the purposes of trade or a visit, or were
captives in their hands, their plea is not to be allowed;
and they are to be reduced to slavery, unless they be
found with the signs or tokens of Islam upon them, such
as circumcision or the reading of the Kooran and the law,
and they have pleaded Islam, when their plea would be
accepted and their reduction to slavery averted.1

leaving his wife behind him in her own, a separation (equivalent
to a divorce) would take place by reason of the difference of dar.
This, and the fact that Mooliummudaus are frequently married in
childhood, and are allowed a plurality of wives, and may probably
have left wives living in their own country, ought to render Eng-
lishwomen cautious how they enter into such connections. Among
the Sheeahs there is some difference of opinion on the subject of
these marriages, or, rather, two reports, and according to the more
authentic, a perpetual marriage between a Mussulman and a Chris-
tian woman is unlawful, though there is no objection to a temporary
contract, which the Sheeah law allows.— Shuraya ool Islam, p. 274.

1 Though the Moohummndan law does not appear to recognize
any distinction between domicile and country, yet as it assumes that
persons residing in a dar different from their own have always the
animus revertendi, it would seem that, according to it, a foreigner
cannot acquire a domicile in a Mussulman country, nor a Mussulman
acquire a domicile in a foreign country, until they have ceased to be
subjects of their own respectively. The subject of domicile was
raised in the case referred to in page 173, but not decided, as the
treaty afforded a sufficient ground for determining it. According to
the decision in that case, the will of a British subject made in Turkey,
to be valid, must be made in conformity with English law. See
~ llhams on Executors and Administrators, vol. i. pp. 326, 327.
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Marriage of Infidels.

Every marriage that is lawful between two Mooslims
js lawful between two zimmees.l Marriages that are not
lawful between two Mooslims are of several kinds. Of these
tJlere is t]le raarriage without witnesses. When a zimrnee

&dmmeah without witnesses, and such marriages
are sanctioned by their religion, the marriage is lawful.
So that if they should afterwards embrace the Mussulman
faith the marriage would still be established, according to
1, f,h™ Ami, in like manner, if th.J should
not embrace that faith, but should both claim from the
iud<m the application of the rules of Islam, or one of them
should make such a claim, the judge is not to separate
them. There is also the marriage of a woman during
lier iddut on account of another man. w hen a zimmee
marries a woman in her iddut for another man that man
kel a Mooslim, the marriage is invalid, and may ”be
objected to before their adoption of the Mussulman religion,
even though their own religion should recognize the lega ity
of marriage in the state of iddut; but if the iddut were
ren(lered incumbent on the woman on account ot an mtutei,
«d marriages in a stale of iddut are accounted la.ful m
t}He reliction of the parties, it cannot be objected to \rtule
they remain in a state of infidelity, according to geneia
agreement. When an infidel marries a woman in her
iddut for an infidel, and the marriage is lawful according
to their persuasion, and they afterwards adop the Mussul-
man faith, the marriage remains fixed and established,
according to Aboo Huneefa. Aboo Yoosuf and Moohum-
mud, however, were of a different opinion-holding that
it w4 not fixed and established; but the saying of Aboo
Huneefa isvalid. And the judge is not to separate between
them, according to Aboo Huneefa, though both, or only one
of them, should adopt the faith; or both, or only one of

. Itmay (think be inferred that the same allowances would be
made in respect of marriage to Moostamins, or foreigners living under
protection in a Mussulman country, as to zimmees.
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them, should bring the matter before the judge. In the
Mubsoot it is stated that this difference between the masters
was only when the reference to the judge or the adoption
of the faith takes place during the subsistence of the iddut;
but where it does not take place till after the iddut has
expired, the parties are not to be separated, according to
all their opinions. There is next the marriage of Mooharim,
or persons who are perpetually prohibited from inter-
marrying. If the wife of an infidel were unlawful to
him, by being his mother or sister, for instance, is such
a marriage to be accounted valid? According to Aboo
Huneefa it is valid as between the parties; so that she
is entitled to maintenance, and his ihsan,l or respectability,
is not abated by his having intercourse with her after the
contract. It is also said, however, that Aboo Huneefa
accounted the marriage invalid, which was the opinion of
the disciples ; but the first opinion is correct. And there
is the like difference of opinion with regard to a woman
repudiated three times, and as to the conjoining of women
who are too closely related to each other, or five women in
marriage. But there are no mutual rights of inheritance
between them arising out of such marriages. Hence, if
a mujoosee should marry his mother, or any other relative
within the forbidden degrees, he would not inherit from
her by reason of the marriage. And if both or one of
the parties should adopt the Mussulman faith, they must
be separated, according to general agreement. And, in
like manner, when they do not adopt the Mussulman faith,
but concur in bringing the matter before the judge. But
if one of them only should bring the matter before the
judge, and claim the application of the ride of Islam, they
are not to be separated when the other refuses compliance;
yet, according to the disciples, they are to be separated in
such a case. While they remain in infidelity, and do not
bring the matter before “ our ” tribunals, all are agreed
that no objection is to be made to them if the marriage is

" The character of being a moohsun. For the exact meaning of
this term, see ante, p. 2.
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sanctioned by their own religion. It is also agreed, in
conformity with the saying of Aboo Huneefa, that if one
should marry two sisters in a single contract, but separate
from one of them before adopting the faith, and should then
adopt the faith, the marriage of the remaining one would
be valid and the man established in it.
A zimmee When a zimmee has repudiated his zimmeeali wife three
?angoggra]w times, and then behaves to h-er as he hafj done before the
tinre to repudiation, without marrying her again or saying the
winfif words of the contract over her; or when his wife has
thricere- obtained a khoola or release, and he then acts to her
podiated as before without renewing the contract—they are to be
separated, even though they should not bring the matter
but may  to the judge. But if lie repudiates her three times, and
1 "with- tten renews the contract of marriage with her without
out previ- her being married to another, they are not to be separated,
marriage” When a zimmee marries a Mooslimah, they are to be
with separated; and if he should embrace the faith, and she
Cannot be should say, “ You married me, | being a Mooslimah at the
ban lof*a tirae¥ dld “~e should say, “ Nay, but a mitjooseeah,” the
Mooslim  word is with her, and he is to be separated on her suing
Woman. on {lie ground of the illegality.
Zinmecs When a girl under puberty is contracted to a boy under
imderage Puberty, both being zimmees, and they then arrive at puberty,
have the  if the contracting party was a father, they have no option; but
puberty ~  were any other than a father or grandfather, they have
an option, according to Aboo Huneefa and Moohummud.
Course to When one of two spouses embraces the Mussulman
wheifone” faith, Islam} is to be presented to the other, and if the other
of married adopt it, good and well; if not, they are to be separated,
converted If the party is silent and says nothing, the judge is to
tothe &ith. present, Islam to him, time after time, till the completion
of three, by way of oaution. And there is no difference
between a discerning youth and one who is adult; so thatl

1 Islam being au act of piety, is not a ground for separation, but
the obdurate rejection of it is.—Hedaya, vol. i. p. 17s. There is an
exception, when the husband is a convert and the wife a Kitabee, see

post, p. 181.
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a separation is to be made equally on the refusal of the
former as of the latter, according to Aboo Huneefa and
Moohummud. But if one of the parties be young and
without sufficient discernment, it is necessary to wait till
he has understanding; and when he has understanding
Islam is then to be presented to him; and if he adopt it,
well; if not, a separation is to be made without waiting
for his arriving at puberty. And if he be mad, Islam is
to be presented to his parents; and if they, or one of them,
should embrace it, good and well; if not, a separation is
to be made between the married parties. If the husband
should embrace the faith and the wife refuse, the separation
is not accounted repudiation; but if the wife should em-
brace the faith, and the husband decline, and a separation
» made in consequence, the separation is accounted a
repudiation, according to Aboo Huneefa and Moohummud.
When a separation takes place between them by reason of
refusal, and it is after consummation, she is entitled to
the whole dower; and if it is before consummation, and
through his refusal, she is entitled to half the dower; but
if through her own refusal, she has no dower at all. If
the husband of a Kitabee woman adopt the faith, their
marriage remains unaffected.

When one of the married parties adopts the Mussulman
faith in a foreign country, and the parties are not Kitabees,
or even though they should be so, yet if the woman
be the PEISON who embraces the faith, the cutting off of
their marriage is suspended for the completion of three
menstrual periods, whether consummation have taken
place or not.1 And if the other party should also adopt
the faith before their completion, the marriage remains
subsisting. When the parties are Moostamins, an absolute
separation is effected between them by presenting Islaai to
the other, or by the expiration of three courses. |he
courses in these instances do not constitute an iddut; and

1 That is, as Islam cannot be formally presented for acceptance in
a foreign country, the separation is effected by abstinence for three
occurrences of the courses.
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for that reason there is no difference between an enjoyed
and an unenjoyed wife; and whenever a separation takes
place on this account before consummation, there is ho
iddut; nor if it take place after consummation, and the
woman is a hurbee, and even though she were a moostamin,
the result would still be the same, according to Aboo
Ifuneefa. If the woman, from extreme youth or advanced
age, is not subject to the courses, the separation cannot be
effected except by the expiration of three months. And
if the woman be the convert to Islam, and her husband
should come out from the enemy’s territory as a moostamin,
there can be no separation, except by the completion of
three courses. And in like manner, if he should become
a zimmee, after having come out a moostamin; so that if
his wife should afterwards follow him, Islam is to be pre-
sented to him; and if he adopt it, no separation is to be
made between them. And so also if the husband be the
convert, and the wife come out as a zimmeeah, there is no
separation till she has had her courses three times; and if
a separation take place by the completion of three courses, it
is reported in the Siyur Kubeer that this is a separation by
repudiation, according to Aboo Huneefa and Moohummucl.
Apostasy from Islam by one of a married pair, is a
cancellation of their marriage, without requiring the decree
3Juc™8e > an(i the separation, by general agreement, is
not a repudiation, whether the occurrence is before or after
consummation; yet ifthe husband be the apostate, the wife
is entitled to the whole dower when consummation has
taken place, and half when it lias not.2 If the wife be the
apostate, she is equally entitled to the whole dower in the
former case, but to no part of it in the latter. If they
apostatize together, and then together re-embrace the faith,
the marriage remains valid on a favourable construction;
but if one only of them returns to the faith, a separation
takes place between them. If words of infidelity should
come to the wife’s tongue in anger against her husband, orl

1 Dnor-ool-Mookh/ur, p. '216.
3 As would be the case if it were a repudiation.
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in order to extricate herself from the net of his authority,
or to entitle herself to a dower against him by a new
marriage, she becomes unlawful to her husband, but
should be compelled to return to the faith, and any judge
may renew the marriage at the lowest amount of dower,
though so low as one deemr,1 whether she dislike it or
not; and she cannot marry another husband. Hindoo-
wanee and Aboo Leeth both have said that they approved
of this doctrine.

If a husband having a Kitabee wife, should become Moos- Apostasy
lim, and afterwards apostatize, she would be absolutely bandofa
separated from him. A Mooslim having married a Kitabee,
they both became Mujoosees together, and, according to
Aboo Yoosuf, a separation should take place, though
Moohummud was of a different opinion. But if a Christian
woman, being subject to a Mooslim, they should both
become Jews, a separation would take place between them
by general agreement, because the cause of separation
comes from the part of the husband specially.2

A difference of dar is a cause of separation, though Effect of
captivity is not so in itself. Hence, if one of the parties
should come out from the Dar-ool-hurb as a Mooslim or
zimmee to the Kar-ool-Islam, separation would take place.3
A hurbee, or enemy, comes out to “ us” under protection,
and then accepts subjection, his wife becomes scpaiated from
him. And if one of a married pair should be taken
prisoner, a separation would take place between them by
reason of the separation of dar; but if they are taken 4
prisoners together, no separation takes place.4 And if a
hurbee come out as a moostamin, or a Mooslim enters the
alien country as a moostamin, no separation takes place
between the husband and wife.0 In like manner, the

1 A deenar is ten dirhems.

3 By becoming a Jewess she would be still lawful to him, so that
it is his apostasy only that makes the separation.

3 By reason of the change of dar.

4 Captivity alone not being aground of separation; though it was
according to the doctrine of Shafei.

“ The parties being constructively in their own dar.

(ET
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removal from a fortress of rebels to one of the just or
loyal, or the contrary, does not induce separation. A
Mooslim marries an alien Kitabeeah in the foreign country,
and then the husband comes from it alone, his wife
becomes separated from him, according to “ us”; but if
the woman should come out before the husband, no sepa-
ration would take place.

Case of If one is taken prisoner having under or subject to him

prisoner.  (that is, as wives) two sisters, or four or five women who
are taken with him, the marriage of the whole is void, ac-
cording to Aboo Huneefa and Aboo Yoosuf, whether they
were by separate contracts, or by one contract; but if there
be in subjection to an infidel, two sisters or five women,
and they embrace the faith together, and the marriages
were by separate contracts, the marriage of the sister first
married, or of the four first women, is valid, and the
remaining one void. If he married them all by one con-
tract, and they were zimmeeahs, the whole would be void,
without any difference of opinion; except that when one
dies, or is separated before entering Islam, the marriage of
the four remaining is valid; and if they were hurbees,
or enemies, the case would be the same, according to Aboo
Huneefa and Aboo Yoosuf. |If two be taken prisoners
with him their marriage would not be vitiated, but that of
those remaining in the foreign country would be vitiated.1
If a hurbee having married a mother and daughter, should
then adopt the faith, the marriage would be void if he had
married them by one contract: but if by separate con-
tracts, the marriage of the first would be lawful, and that
of the other void, according to Aboo Huneefa and Aboo
Yoosuf. That is, when he had not consummated with
either of them ; but if he had consummated with both
the marriage of both would be void together; and while,
if he had consummated with one of the two, and the con-
summation had been with the first, after which he had
married the second, the marriage of the first would be law-
ful, and that of the second void, according to general

1By difference of dar.
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agreement. If he had not consummated with the first,
but consummated with the second, and the first were the
daughter and the second the mother, the marriages of both
would be void, by general agreement; but if he had
married the mother first WIthoUt consummation, and then
married the daughter, and consummated with her, the
marriage of both would be void, according to Aboo
Huneefa and Aboo Yoosuf; except that it would be lawful
to him to marry the daughter, but not the mother.*

The child follows the religion of the better of its parents.
Hence, if one of them be a Mooslim the child is of the
Mooslim religion.® So, also, if one of them should em-
brace the Mooslim religion, having an infant child, the
mfant would become a Mooslim by virtue of the parent’s
conversion,3 that is, when there is no difference of dar, by
both of the parents being either within the Dar-ool-Islam
or the Dar-ool-hurb, or by the child’s being in the former
at the time that its parent embraces the Mooslim faith, in
the foreign country, for he then becomes constructively
one of the Mussulman people; butwhen the child is in the
foreign country, and the parent within the Mussulman ter-
ritory, and he adopts the faith there, the child does not
follow him, and is not a Mooslim. A Mujoosee is worse
than a Kitabee; and if one of the parents be a Mujoosee
and the other Kitabee, the child is a Kitabee, and may be
lawfully married by a Mooslim, to whom also things
slaughtered by the child would be lawful.

If a Mooslim marry ayoung girl both of whose parents
are Mooslim, but both subsequently apostatize, the child is
not separated from the husband; but if they join them-
selves to a foreign country, taking her with them, a sepa-
ration takes place ; and if one of the parents should die in
“ our ™ country, either a Mooslim or an apostate, and the

1 Hidayah, vol. ii. p. soa.

0 The mother could not be so ab initio, for a M00slim woman
cannot lawfully be the wife of any other than a man of her own
religion.

1 Hidayah, ii. p. 113.

Rule as to

of

Qulified

™'he case



—-0y\ n

111 <SL

186 MABEIAGE

other should tlien apostatize, and take her to the foreign
country, she is not separated from her husband. A
Christian girl subject to a Mooslim, whose father becomes
a Mujoosee, but whose mother has died a Christian, is not
separated from her husband. A Mooslim marries a
Christian girl who is contracted to him by her father, and
both of whose parents are Christian ; one of her parents
then becomes Mujoosee, the other remaining Christian, the
daughter does not become separated from her husband; but
if both the parents should become Mujoosees, and the maid
being still under puberty, should remain in her own re-
ligion, she would be separated from her husband, even
though they should not have taken her to the foreign
country, and she would have neither little nor much of
the dower. And the answer would be the same if she
should arrive at puberty, but in a state of fatuity, for in
such circumstances she would remain subject to her
parents and to the dar in religion; because a fatuous
person cannot be of Islam, of himself in reality, and is
therefore in this respect the same as an infant.1 A Mooslim
woman, having arrived at puberty, became insane (both
her parents being Mooslim), and her father gave her in mar-
riage, she being fatuous at the time, so that the marriage
was lawful; the parents then apostatized, and took refuge in
the foreign territory;—it was held that she did not become
separated from her husband. And a young girl who had
once understood Islam, and could describe it, becoming
subsequently insane, is in the same way as this peison.
A Mooslim marries a young Christian girl, who does not
understand, nor can describe, any religion, but is not in-
sane,—she is to be separated fi'om her husband; and, in like
manner, a young Mooslimah, when she ailives at puberty,
having her senses, but not understanding Islam, nor able to
describe it, though not insane, is to be separated from her
husband. And she is not entitled to any dower before con-
summation, but after it she is entitled to the dower speci-
fied. And God should be mentioned to her, with all his

1 And consequently of the same dar with the child.
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attributes, and it should then he said to her, “ Is he so?”"—
whereupon, if she answer “ Yes,” she is to be judged as of
Islam. And if she should say, “ I know him and can
describe him,” but does not do so, she is to be separated;
while if she say, “ | cannot describe him,” opinions vary
on the point, If she understand Islam, but does not de-
scribe it, she is not to be separated; and if she describe
mujooseeism, she is to be separated, according to Aboo
Huneefa and Moohummud, though against the opinion of
Aboo Yoosuf. And this is applicable to the case of the
apostasy of a youth.

A man apostatizes several times, and every time returns
to tire faith and renews his marriage; according to Aboo
Huneefa his wife is lawful to him, without being inter-
mediately married to another husband. And the husband
of a woman who apostatizes may lawfully marry four
women besides her, when she has betaken herself to a
foreign country. A man having married a woman, before
having connection with her, is absent from her: an in-
former then tells him that she has apostatized, the informer
being free, or a slave, or even one who has undergone the
hudd for slander, but trustworthy,—he may give credit to
his assertion, and marry four wives besides her. And in
like manner, though the person be not trustworthy, but
there is a greater probability of his being true than false
in the present case; but if the probability be greater that he
is lying, the man should marry no more than three. And
if a"woman be informed that her husband has apostatized,
she may intermarry with another after the expiration of
her iddut, according to a report which Surukhsee says is
valid. If aman apostatize when so drunk as to be bereft
of understanding, his wife is not separated from him, on a
favourable construction.

Cases re-



A man

twowives
must be

nijiartial
in his

of them
withfntis
pover.

Allans-
alike in
this re-

and all
WIVES,

except
slaves.

188 MARRIAGE.

CHAPTER XI.
CP PARTITION. 1

W hen a man has only one wife he may be directed to be

attentlve tO ter, and to occupy the same apartment with
her at times, though no exact time has been fixed by the

Zahir Rewayut.2 And when he has two wives who are
free-women, he must be just and equal in dividing his
attentions among them.3 What is required of him m this
resPect is justice and equality in matters that are within
his power, and living with them for society and acquaint-
anceship, not in matters that are beyond his control, such
as love and matrimonial intercourse. And there is no
difference between the husband who is a slave and one
who is free. The healthy husband, also, and the sick,
the mujboob and the eunuch, the impotent, the adult, and
the boy verging on puberty, the Mooslim and the zimmee,
in respect of partition are all alike. And with regard to
wives, equality must be observed between the old and the
new, the virgin and the tKuyyibah, the healthy and the
sick,—even the paralytic and the insane if not dangerous,
—the woman in her courses, and one who is purified from
them, the pregnant woman, and one in an interval of
pregnancy, the young girl unfit for matrimonial converse,
the pilgrim and the wife under eela, or zihar* But if one

' Arab, Kusm.

2 Kifayah, vol. ii. p. 123.

3 Hidayah, vol. ii., p. 122.

* A man's comparing his wife to the back of a female relative
within the prohibited degrees, by which illegality of matrimonial in-
tercourse is incurred until duly expiated,
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of tlie wives be free, whether she be a Mooslim or zimmeg,
and the other a slave, whether kinn (or absolute), mookatibah,
moodubburah, or com-i-wulud, two days and two nights are
to be given to the free-woman, for one day and one night
to the slave. And slaves, or women enjoyed merely by
virtue of proprietary right, have no claim to partition.

Partition has reference to the night; but a man may
not have intercourse with a woman during the day unless
the day be her own: and at night he ought not to enter
the apartment of a wife whose night it is not by partition,
though there is no objection to his going into it by day for
necessary purposes, and returning to it even at night, if the
woman be sick; while, if her illness is severe, he may
remain with her continuously till she recover or die.

The measure of partition, that is, how long he is to
abide with each wife, is left to the husband's discretion;
for though each is entitled to an equal share, it is not in
any precise manner.

hen the judge has enjoined partition and equality on
a man, and he has evaded the order, and the matter is
again brought before the judge by the wife, he should
impose some punishment on the husband for doing what
was fordidden, and again enjoin him to do justly. But if
the man should remain with one of his wives for a whole
month, whether before or after the matter is made the
subject of litigation, and another wife should complain of
it to the judge, he can only order equality to be observed
between them for the future, and the past goes for nought,
the complainant having ro right to demand that her hus-
band should remain for a like period with her. And if a
man should remain with one wife for more than her proper
time, with the permission of another, the other may recall
the permission at any time, being in nowise bound by it.
So, also, if one of the wives should give up her share to her
companion, it is lawful,1 but she may retract at any time
whenever she pleases. Or if one is content to abandon

1 The reader will remember the case of Leah and her son's man-
drakes—Gan. ch. xxx,, v. 15.
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lier share to her companion, the act is lawful, but still
she may retract. And if a man should marry two women
0N a condition of remaining longer with one than with t]ie
other; or if awoman should give her husband property,
or ta”e ul)On her something, that he may increase her
share, or make some abatement from her dower with the
same view, the condition and the gift would be void, and
she might retract and reclaim her property. So, in like
manner, if a husband should be profuse of his property to
one wife, on condition of her being equally liberal of her
time in favour of her companion, or one of the wives
should expend her property on her companion, that she
may in return abandon her time to her, the arrangement
would be unlawful in either case, and the property might
be reclaimed.

A man going on a journey may lawfully take some of
his wives with him without the others, though it would be
better to cast lots between them, to prevent jealousies;
and when he returns, the others have no right to require
that he shall remain for a similar period with them. When
a man has already one wife, he should not take another,
if he have any apprehension of not being able to act justly
between them both ; and even though he should be under
no such apprehension, it is better to abstain, and so avoid
giving his wife cause for grief and vexation. It is also
right and becoming to distribute all his attentions equally
between his wives, even to matrimonial intercourse and
kissing, and also among his slaves and oomahat-i-wulud
(or mothers of children), though he is under no positive
obligation to do so.

O fsome Matters connected with the preceding.

It is not lawful for a husband to place two co-wives
together in one habitation without their consent, from
its necessarily giving occasion lor disputes. And if he
should do so with their consent, it is abominable to have
matrimonial intercourse with one of them in the presence
of the other. So that if he should call one of them to him
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for that purpose, she would not be bound to obey, nor
become nashizah or rebellious, by refusal. On these poirts
there is no difference of opinion. But a husband may
conpel his wife to wash after cerermonial defilements, and
her courses and childbirth, unless she be a zimmeeah, and
to observe other customary proprieties. Further, he may
Prevent her from eating things of bad odour or productive,
of leanness, and from the use of things of bad odour, such
as green henna, in the adoming of her person; and he
may beat her for neglecting to adorn herself when he
desires her company, or refusing him when she is pure, or
abandoning the practice of prayer and its proper condi-
tions. When a man has a wife who does not pray, he
may repudiate her, though unable to pay her dower. And
if a wife have any defluxion on her, she is not to go out,
whether her husband know it or not; but when there is
nothing of the kind she may go out. If she have an
infirm father, who has no one to remain with him, and
her husband forbids her to go to him, she may disobey
her husband, and obey her father, whether he be Moosliin
or infidel. A man who has a mother still in her youth,
who is in the practice of going out on occasions of festivity
or sorrow, but has no husband, has no right to prevent
her from going out, unless it is established to his satis-
faction that she goes out for inproper purposes; where-
upon he may bring the matter before the judge, who
may authorize him to prevent her, and then he may do so
as representing the judge.
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BOOK II.
OF FOSTERAGE. 1

It i3 not lawful for a man to marry liis mother by fos- Mothers
terage, nor his sister by fosterage, by reason of the sacred hy toster®
text—" And your mothers who suckled you, and your ageare
sisters by sucking,” and the saying of the Prophet— prXbioA

“ What is unlawful to you by consanguinity is unlawful
to you by fosterageeand the illegality is perpetual.3

Illegality is induced by sucking, whether it be little How the

or much, provided that it takes place within the proper
period. The little, however, must be understood as what
is known to reach the stomach ; and the period of sucking,
according to a saying of Aboo Huneefa, is thirty months ;
though the disciples have said that it does not extend
beyond two years. Though a child has been weaned
within the period, yet if again put to the breast before its
expiration, that would be sufficient to occasion the prohibi-
tion by fosterage, as the infant has been actually suckled
within the period. This seems to be clear, according to
“ our doctrines” and the futwa is stated in the Yoona-
bia to be in accordance with it. When the full period
has expired, the illegality by fosterage is not established
by sucking after it. All are agreed that the period oi
suckling, so as to establish a right to hire on the part of
the nurse, is two years; so that when a woman who has*

* Arab, rizda. The word means, literally, sucking.
5 Ilidayah, vol. ii. p. 125,
3 Ibid, p. 640.
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been divorced makes ademand for the time of nursing after
the expiration of two years, and the father of the child
refuses to give it, he cannot be compelled to do so, but he
may be compelled to pay the hire for two years.
It is esta- As the illegality by fosterage is established on the part
weifonllS °f the mother, so also it is established on the part of the
the side of father, that is, the person by connection with whom the milk
whoTthe has been induced.

author of To the suckling, both his foster parents and their
wft™' ascendants and descendants, either by natural descent or
nurse. fosterage, are all prohibited ; so that if his nurse should

The foster ]lave already borne, or should thereafter bear, a child to the
andlhdr same or to another man, whether before the nursing
ascendants or after it, Or should have nursed another infant; or if the
“centals man have a child by another woman, whether before this
by consan- hurSmg or after it, or such woman should nurse another
fet"fasc'r infant on his milk, the whole would be brothers and sisters
Re prohif ~to tlje first suckling, and their children would be his
chld °© 1 nephews and nieces, and the brother and sister of the man
would be his paternal uncle and aunt, and the brpther and
sister of the nurse would be his maternal uncle and aunt;
and in like manner as to his grandfather and grand-
Affinity is mother. The illegality of affinity is also established by
also esta-  fosterage, so that the man’s wife would be unlawful to the
sradey suckling, and the wife of the latter bo unlawful to the
man, and by the same analogy, in all other cases except
Two cX- two. One of these is, that it is not lawful for a man to
ceptions,  marry the sister of his son by consanguinity, while it is
lawful in the case of fosterage; for the former must be
either his own daughter or Ids step-daughter, while the
latter is neither; and if a case should occur in consan-
guinity where the sister of a man’s son is neither his own
daughter nor daughter-in-law, as for instance, when a
maid, the property of two persons, brings forth a child
which is claimed by both, and its descent is in consequence
established from each, and each master has a daughter by
another woman, it would be lawful toi each ot them to
marry the daughter of his co-owner, though the result
should be that he is marrying the sister by consanguinity
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of lus own son. The second case is, that it is not lawful
tor a man to marry the mother of his sister by consan-
guinity, while it is lawful in fosterage ; for, in the former
case, she must either be his own mother or his father’s
rp! 0’ .an * jl Nie “atter case>this objection does not exist

6 s,slgt  onesbrother by fosterage is lawful in the same
Wa» as;  s's”er by descent would be ; as, for instance, when
a mans half-brother, by the father, has a sister by the
mot tei s side, it is lawful for the man to marry her. In
osterage, the mother ot one’s brother, or of his paternal or
maternal uncle or aunt, is lawful to him. And, in like
manner, it is lawful for one to marry the mother of
ms nephew and the grandmother of his child by
fosterage; but this is not lawful in consanguinity. So,
also, it is lawful to marry the aunt of one's child by
fosterage, and so the mother of his son’s sister, and the
daughter of his child’s brother, and the daughter of his
child’s paternal aunt. And in like manner it is lawful for
a woman to marry her sister’'s father, son’s brother, niece’'s
father, child’'s grandfather, or child’s maternal uncle by
fosterage; though all these are unlawful when the re-
lationship is established by descent.

When a man repudiates his wife, being in milk at the
time, and she marries after the expiration of her iddut
another husband, who has connection with her, all agree
that if she should bear a child to the second husband, the
milk is to be accounted as proceeding from him, and as
being cut off from the first; and all are also agreed that
when she does not become pregnant to the second husband,
her milk is to be ascribed to the first; while if she be
pregnant to the first, but have not yet borne a child to
him, the milk, according to Aboo Huneefa, is to he
accounted as proceeding from the first until she actually
give birth to a child to the second.

A man marries a woman who never bears him a child,
but is found to he in milk and suckles an infant, fosterage
is confined to the woman ; so that the children of the man
by another woman are not unlawful to this infant.

A man commits fornication with awoman, and she bears
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Jiilm a child, and with this milk suckles a female infant,
neither the man, nor any of his ancestors or descendants,
can lawfully intermarry with the child. But his paternal
or maternal uncle may marry the child as (they may) the
child the actual fruit of the unlawful intercourse.l

If a man have connection with a woman under a shoobh,
or semblance of right, and she becomes pregnant by him
and suckles an infant, this infant is his son by fosterage ;
and in the same manner, whenever the descent of a child is
established from the man who has ha> connection with its
mother, fosterage is established ; and whenever the descent
of a child is not established from the man who has had
connection with its mother, fosterage is established only
through the mother. A man marries a woman who bears
him a child which she suckles, and her milk then dries up,
but afterwards returns, whereupon she suckles a hoy;
this boy may lawfully intermarry with the man’s children
by any other than the woman who nursed him. If milk
should appear in the breast of an unmarried virgin, and
she should suckle an infant, she would bo its mother by
fosterage, and the rules of fosterage generally would he
established between them, &c.

The milk of a living and a dead person are alike in
establishing illegality by fosterage. When two infants are
suckled by the milk of a beast, fosterage is not established,
Sucking in the Mooslim territory and in a foreign country
are alike; so that when it has taken place in the latter,
and the parties embrace the faith or come into the Mooslim
territory, the rules of fosterage are established between
them. And as fosterage takes place by imbibing from the
teat, so also it is induced when the milk is poured out.
°r a™nl’'n'stei'ed medicinally. But not when poured into
the ear or other cavities of the body, or even administered
Hs a clyster, though in some cases it should reach the
brain or the stomach; but, according to Moohummud, it
is established when administered by aclyster. The former,
however, is in accordance with the Zahir Rewayut.

1 Because the paternity of the child is not established.
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When milk is mixed with food and touched by the fire, Caseofn
that is, subjected to its action, and the food is cooked, its “uikmixed
character is changed, and no illegality is incurred, whether
the milk or the food preponderates, and though the milk
has not been touched by the fire, yet, unless the milk
preponderates, illegality is not established; and even
though it should preponderate, the result would still be the
same, according to Aboo Huneefa, because when a liquid
is mixed with a solid the liquid follows the solid, and®
passes from its own character of being a drinkable. If
human milk be mixed with the milk of a goat, and the
former preponderates, illegality is established; so also,
though bread be crumbled in a woman’s milk, and the
bread soaks up the milk, or though meal be mixed with
the milk, yet if the flavour of the milk be found in it
illegality is established; that is, whether the food be taken
mouthful by mouthful, or swallowed at once, illegality is
established. And if the milk of a woman be mixed with
water, or medicine, or the milk of a beast, regard is to be
had to that which preponderates. And the case is the same
with every other liquid or solid. The test of preponder-
ance is the perception of flavour, colour, and smell, or of
one of these things. And if the substances be equal,
illegality is established for want of preponderance over
the milk .

When the milks of two women are mixed together, Orwiththe
illegality is established, according to Aboo Yoosuf, On the
side of that woman whose milk preponderates ; but, ac- woman,
cording to Moohummud, with regard to both the women,
however the mixture may be made; and there is one
report, as from Aboo Huneefa, to that effect, the Zaliir
Rewayut being also in its favour. It is further recom-
mended as being more cautious; and in one authority,
the opinion of Moohummud is said to be correct. W hen
the milk is churned, or thickened, or made into a con-
fection, or cheese, or ciriel (that is, dried and powdered), or
into whey, and the child is fed with it, illegality is not esta-
blished, for the term sucking is inapplicable in such a case.

It is not proper Tor women to suckle any child indis- crimaRte
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criminately, and when they do suckle they should take
care t0O remember or write down the particular child.

If a man should marry a young child, and the husband’s
natural or foster mother, or his sister, or daughter, should
come and give suck to the child, she would become unlaw-
fu] t0 him, and he would be liable to her for half the
dower; for which, however, he might have recourse
aGainst the nurse if she had done the mischief inten-
tionally, but if it were not intentional lie would have no
claim against her. And if a man should marry two
children at the breast, and a stranlge woman should suckle
them both together, or one after the other, both would

become unlawful to him; but ho might remarry either
of them at liis pleasure; and if there were three, and the

woman should suckle them together, they would all become
unlawful to him, hut he might remarry whichever of them
lie pleased; but if she had suckled them in succession, one
after the other, the two first only would’'be unlawful to
him, while the third would remain his wife; and in like
manner if she should suckle two of them together, and
then the third, the two first would become unlawful, and the
third remain his wife; but if one were suckled first, and then
the other two together, the whole would become unlawful.
The husband in all the cases would be liable to each of the
children for half her dower ; for which, however, he might
have recourse against the nurse if she did the mischief inten-
tionally. If there were four girls, and the woman should
nurse them together, or one after another, the marriage of
all would be vitiated. And, in like manner, if she should
nurse one and then the three together, they would all become
unlawful. But if three were nursed together, and then
the fourth, the,fourth would not be rendered unlawful.
When a man has married a child aud an adult woman,
and the latter gives suck to the former, both of them
become unlawful to their husband ; and the adult woman,
d ke never had connection with her, has no right to
dower; hut the child is entitled to it, and the husband
lias a right of recourse against the adult for whatever
he Inis to pay to the child, if the mischief was intended,;
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while, if it was not intended, she is not liable for anything,
even though she knew that the child was his wife. If, in
addition to the knowledge of the marriage, she were also
aware that it would be vitiated by her suckling the child,
her intention to do the injury would be inferred, unless
her object were the allaying of hunger or saving the child’s
life. If, when apprehensive on account of it, she did
not know the marriage; or, knowing it, was not aware
that her act would vitiate it; or, knowing this fact, she
was apprehensive for the child’'s life, or meant only to
allay its hunger, the husband could have no claim
against her ; and her word is to be received with her oath.
Neither would he have any remedy against the grown
woman if she were insane, or acted under compulsion.
Or if the child should come to her, being hungry, and
should seize the teat and suck her, she forbidding; and, in
this case, each would be entitled to half her dower, the
husband having no right of recourse against either of
them. Then, as to the grown woman, she is rendered un-
lawful for ever to her husband; and so also the child,
if connection had taken place with the mother, or the
milk had proceeded from the man ; and it is not even law-
ful for him to marry her a second time.

A man has two wives, one a child and the other a or by the
grown woman, and the mother of the latter suckles the
former; both the wives become absolutely separated from
him; and the result would be the same if the child, were
suckled by the sister of the grown woman. But if the
paternal or maternal aunt of the grown woman should
suckle the child, neither of them would become absolutely
separated. A man has connection with a woman under
an invalid marriage, and then marries a girl who is suckled
by the mother of the former woman, the girl becomes
absolutely separated.

If a man should marry a grown woman and two girls, Caseof
and the grown woman should suckle them both together, S wives
they would all become prohibited to him, and lid could bein?
never lawfully many the grown woman, nor ever faw?uﬁy %u&kn?\ﬁjnby
conjoin the two girls in marriage, but he might lawfully
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marry one of them, unless he had connection with the
grown woman; while if ho had such connection he could
never lawfully do so, just as in a case of descent

If a man having married a child, should repudiate her,
and then intermarry with a grown woman, and the woman
should suckle the child—it matters'not whether the milk
he of the same man or another—the woman would be
rendered unlawful to him, having now become the mother
of his wife. And if a man should repudiate his wife
three times, and she should tin n, before the expiration of
her icldut, suckle another wife of his who is an infant, the
infant would be separated from him because she has become
the foster daughter of the other, and a conjunction has
taken place during the subsistence of the iddut; a con-
junction in such circumstances having the same effect as
a conjunction during the subsistence of marriage. The
result would be the same if her sister should nurse the
infant wife of the man, and the infant would be separated.

When a man has given his oom-i-wvlud in marriage to
bis slave, being a child, and she has suckled the child with
~6r mas”er's Ilbk, she becomes unlawful to her master and
to her husband also. A man, having an oom-i-wulvd,
marries her to a boy, and then emancipates her, where-
upon she separates herself from her husband under the
option of emancipation, and marries another, to whom she
bears a child, after all which she comes to the boy and
suckles him; she is, in consequence, separated from her
husband, because she was the wife of one who has now
become her son by fosterage.

Fosterage is made manifest or established in two way's,
v’z cither by acknowledgment or by proof; and no proof
is received except the testimony of two men, or one man
and two women, all of whom must be just persons. Further,
n°® 8ePaiati°n can be made on account of fosterage, except
by order of the judge. But when attestation is made to a
woman after her marriage, by two men or by one man
and two women, being just persons, she ought not to
remain with her husband, as their attestation would he

sufficient fo establlish the fosterage before the judge.
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When a man has married a woman, and then said after Dccla-
the marriage, “ She is'my sister by fosterage or the like, fosterage
but afterwards retracted by saying, “ I made a mistake; ~mnand
the fact is not as | stated,” the parties are not to be sepa- howit
rated, on a favourable construction; while if the first words “crmxcted.
were established against him, and he should say, “ What
| said is true,” they ought to bo separated, and any subse-
quent denial would be of no avail to him. If the woman
assents to his first statement, she has no right to dower;
but if she denies it, she is entitled to"half the dower; and
if consummation have taken place, she is entitled in the
former case to whichever is the less of the named or the
proper dower, and in the latter to the full dower, besides
maintenance and lodging. If the declaration were made
before marriage, all the circumstances being the same, and
the man were to retract, he might lawfully marry the
woman; but not so if he had confirmed the statement, for
in that case the marriage would be unlawful, and the
parties must be separated, without regard to any subse-
quent denial by the husband.

When a woman has declared with reference to a par- Simitw
ticular man, “ This is my son, or brother, or nephew, by tfonfoTa
fosterage,” but the man has denied it, and the woman has woman,
then given herself the lie by saying, “ | was mistaken,”
after which a marriage takes place between them, it is
quite lawful. So also if the marriage should intervene
before -ho has given herself the lie, and even though she
should hove said after the marriage, “ | declared before
marria  that you were my brother by fosterage, and what
| dec) red was true at the time of the declaration, and the
marriage is invalid,” still the parties are not to be sepa-
rated ; while if this were said by the husband, they must
be separated. And if they bad both made such a decla-
ration, and then concurred in giving themselves the lie,
saying, “ We were mistaken,” and should then marry, the

marriage would be lawful. ration"of
If ame would make a declaration of descent or con-
Banguint saying, “ 'l s is my sister,” or “ my maybe

mother, daught hy descent, and the party retracted
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referred to has no known descent, their respective ages
also admitting of the relation of parent and child, and the
guestion is then put to him a second time, whereupon he
says, “ | was mistaken,” or “in error,” they would still
continue married to each other, on a favourable construc-
tion of the law. But if he should repeat, “ The fact is as |
stated,” a separation must he made between them. When,
however, the respective ages do not admit of the parties
being in the relation to each other of parent and child, the
descent is not established, and the parties arc not to be
separated. And if a man should say to his wife, “ This
is my daughter,” she being of known descent, or, “ This is

my mother,” he having a known mother, there would be
no separation.
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T here are thirteen different kinds of firkut, or separation Thirteen
of married parties, of which seven require a judicial ~p~tion
decree, and six do not. The former are separations for “/di™e
jub and impotence, and separations under the option of mamjdi
puberty, or for inequality, or insufficient dower, or a hus- parties,
band’'s refusal of Islam, or by reason of Lidn, or impre-

cation. The latter are separations under the option of
emancipation, or for eela, apostasy, or difference of Jar, or

by reason of property (that is, one of the parties being the

owner of the other), or a marriage being invalid.1 As a
consequence of the first seven causes of separation requiring

a judicial decree, it follows that effect cannot be given to

them in the husband’'s absence, since a decree cannot be

passed against an absent person.-

Every separation of a wife from her husband for a cause Separation
not originating in him, such as the option of puberty or
emancipation, is a cancellation of the marriage contract; inthe hus-
and every separation for a cause originating in the hus- (Amg 1l
band, such as eela, jub, and impotence, is a Fulak.' tuk
Separation for a husband's apostasy appears to be an
exception to this rule, for it is a cancellation; but the
apostasy does not make the cancellation; it merely nullifies
the husband’s right, and with it the legality of conjugal
intercourse.4

1 Ashbaho tea al Nuzair, p. 250. 3 Ibid, Commentary.
" lbid. 4 Ibid, ami see ante, p. 182.
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Tuttle, as explained in the dictionaries, is the taking off
°f any or restraint; in the language of law it is the
taking off of the marriage tie by appropriate words.1

There are thus two senses in which the term is used by
Moohummudan lawyers, one of which comprehends the
other. In the more comprehensive sense, it is the title
of a liitab, or book, which comprises all the separations
of a wife from her husband for causes originating in him.
In the less comprehensive sense, it is restricted to that kind
of separation, or release from the marriage tie, which is
effected by the use of certain appropriate words by the
husband. To distinguish the two senses in which the term
is employed, | render the more comprehensive sense by
the word “ Divorce,” and the more restricted sense by the
word “ Repudiation;"—though | am sometimes obliged to
use the former word in its common acceptation, of any dis-
solution of the marriage tie.

1 Inayah, vol. ii. p. 211.
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CHAPTER L

definition, constitution, conditions, legal effect, and
DIFFEUENT KINDS OF KEPUDIATION ; AND WHOSE REPUDIA-
TION IS EFFECTUAL, AND WHOSE IS NOT.

Repudiation, or Tulak as tlie term is defined in law, is a
release from the marriage tie, either immediately or even-
tually, by the use of special words. It was originally for-
bidden and is still disapproved, but has been permitted for
the avoidance of greater evils. Its pillar is the expression,
“ Thou art repudiated,” or the like; and it is subject to
two special conditions. First, there must be an actual tie
on the woman, either of marriage or of idJut. Second,
she must still be legally capable of being the subject of the
marriage. Hence, if a woman should become unlawful to
her husband by means of supervenient affinity, after con-
summation, and it should in consequence become incum-
bent on her to separate from him, and to observe an iddut,
and he should then repudiate her while the iddut is still
subsisting, the repudiation would not take effect

Repudiation is either revocable (Rujdee) or irrevocable
(Bain); and its effect is a total separation or divorce,
between the parties, on the completion of the iddut when
it is revocable, and without such completion when it is
irrevocable. Further, when repudiations amount to three,
they present an obstacle to the re-marriage of the parties
with each other.

VST

Definition,

Constim-
tlon'
Special
conditions,

There are two forms of repudiation; one termed Soon- Twoforrs:
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nee, or that which is agreeable to the Sonnali or traditions,
and the other termed Buddeg, or that which is new or
irregular; each being distinguished from the other by
Soonnee number and time. The Soonnee form of repudiation, or
that which is conformable to the traditions in number and
of two time, is of two kinds; the Alisun or best, and the llusun or
JAswnor S00(I- The Ahsun, or best, is when a man gives bis wife
test, one revocable repudiation in a toolir, or period of purity
(that is, between two occurrences of the courses), during
which he has had no sexual intercourse with her, and then
leaves her for the completion of her iddut, or the birth of
her child if she happens to be pregnant; whereupon the
repudiation, unless revoked in the meantime, becomes
amiHuxun, complete, or in other words a divorce. The llusun, or
or«cod good, is when he gives her one repudiation in a toolir, or
period of purity, in which he has had no sexual inter-
course with her, and then gives her another repudiation in
the next toolir, and a third in the toolir after that. The
third being irrevocablel completes the divorce, without
waiting for the expiration of the iddut, or delivery if she
happens to he pregnant. When the woman is a slave the
divorce is completed by two repudiations, whether the
husband be a slave or free.3
The tine To render the toolir, or period of purity in which there
\é\itﬁgrt;erﬁ- Jlas been no sexual intercourse, a fit time for re;l)udiation in
the soonnee the soonnee form, there must have been no such inter-
should be  course> nor any repudiation, during the courses imme-

viven. diately preceding it; either of which would render the
following toolir altogether unfit for that purpose.
Distinc- Adherence to number is required by the soonnee form of

tweenthe rePudiation, both with respect to the enjoyed and unenjoyed
enjoyed  wife, who are here on the same footing ; but adherence to

joyedwile tlme Is required only in the case of the enjoyed wife; and
in this one who is unenjoyed may be repudiated according to that

11t is only after one or two repudiations that a wife can be

retained (see post, p. 283) ; and three must, therefore, be irrevocable.
See also p. 220.

3 Hiduyah, vol. ii. p. 153.
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form at any time, either in a too/ir, or during the actual
occurrence of the courses. A wife with whom a valid
retirement has taken place is in this respect on the same
footing as one whose marriage has been consummated.1 A
Mooslim and a Kitcibee woman, and a slave, are all alike as
to the proper time of a soonnee repudiation.

The Budaee, or new and irregular form of repudiation,
is of two kinds: one, where the innovation is in respect of
number, and the other, where it is in respect of time. The
former is, when a man repudiates his wife three times in one
toclir, either in a single sentence’ or in different sentences,
or joins two repudiations in one toohr in a single sentence,
or in different sentences. When he does this, the repudia-
tion takes place, but he is sinful for so doing. The other
kind of Budaee, Or new repudiation, and which is so in
respect of time, is when a man repudiates an enjoyed wife
who is subject to the monthly courses, either at a time
when they are actually on her, or during a toohr, in which
there has been sexual intercourse between them. Such
a repudiation is also effective, but it ought to be revoked,
or, more correctly speaking, revocation is incumbent on
the husband. This kind of Budaee repudiation is neces-
sarily restricted to an enjoyed wife, because one who has
riot been enjoyed may be repudiated by the soonnee form
without any reference to time. In the first of the Budaee
forms the repudiations become a complete divorce as soon
as they amount to three; in the second, the repudiation
does not become divorce until the completion of the iddut.
According to the Zahir Rewayut no repudiation that is
bain, or irrevocable in the first instance, can be agreeable
to the Sonnah.

When a woman, by reason of extreme youth or age, or
some morbid obstruction, is not subject to the courses, and
her husband is desirous of repudiating her according to the
Sonnah, he should give her one repudiation, and then
another after the lapse of a month, and a third after the
lapse of another month. If the first is given at the

1 See ante, p. 101.
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beginning of tlie month; that is, the night of the first
appearance of the new moon, the months are to be deter-
mined by the subsequent appearances of the new moon, both
for repeating the repudiation, and also for reckoning the
iddut, according to general agreement. But if the first
repudiation is given in the middle of the month, the time
for its repetition is to be reckoned by days, and the second
repudiation to be given on the thirty-first day (not on the
thirtieth) after the first; and so with regard to the next;
and the iddut is in like manner to be reckoned by days,
according to Aboo Huneefa and one report of Aboo Yoosuf.
So that it is not completed till after the expiration of ninety
days. It is also to be observed that a husband may law-
fully repudiate a wife, who, either from extreme youth or
age, is not subject to the courses, immediately after carnal
intercourse; that is, without any time intervening between
it and the repudiation. A pregnant woman may also be
repudiated immediately after such intercourse, and three
times according to the Sonuah, by observing the interval
of a month between the repetitions.

Whose Repudiation is Effectual and whose is not.

Repudiation by any husband who is sane and adult is
effective,1 whether he be free or a slave, willing, or acting
under compulsion; and even though it were uttered in
sPQL't or jest, or by a mere slip of the tongue, instead of
another word. And if a person, meaning to say “ Zeinub,”
“ thou art repudiated,” should, by a slip of the tongue, say,
“ Amrut” instead, the person actually named would be
repudiated as before the judge, though, in a question
between the man and his God, the repudiation would apply
to neither. When a man says to his wife *“ lliou art
repudiated,” without knowing the meaning of the words,
or so much as what is implied by lepudiation, still the
words are effective, and the woman is repudiatedjudicially,
though, in a religious point of view, there is no repudiation.

2 I his is founded on a saying of the Prophet that MEvery tulnk is
lawful, except that of a hoy or a lunatic,” Hiduyah, vol. ii. p. 149.
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Repudiation by a youth under puberty, though pos- Buta

sessed of understanding, is not effective; and that by a derpubeny
person who is insane, or asleep, or affected by pleurisy, or can“ot
in a faint, or overcome by astonishment, is in the same pudlatc
predicament. So also repudiation by a lunatie with lucid
intervals, if pronounced while a fit is upon him, is ineffec-
tual ; but when given in a lucid interval, it is valid.
And if a person should repudiate his wife in his sleep, and
on waking should say to her, “ | repudiated thee in my
sleep,” or, “ | have allowed that repudiation,” still it would
not take effect.

If a youth under puberty should repudiate his wife, or And nere
another person should do so on his behalf, and the youth, approval,
after arriving at maturity, should allow what was done while arrivedat™
he was a minor, the allowance, to have any effect, must be mgjority,
couched in terms expressive of a new repudiation, rather drtionlRJ
than a confirmation of the old one. Thus, if he should
say—" | have allowed it,” no repudiation would take place; not suffi-
But if he should say—*“ | have made it to happen,” that cicnt~
would be sufficient to effect it de novo.

Repudiation by a drunken man, when the intoxication Inwhat
has been produced by grape or date wine, is effective dktlionPU-
according to “ our doctrine,” unless the drinking be ha
against his will, or fora necessary purpose; when, if he mTn™or
should become intoxicated and repudiate his wife, though isuoi
there is some difference of opinion, yet, according to the e I't
more correct view, as he would not be liable to the hudd,
or specific punishment for drunkenness, in such a case, so
neither should repudiation, or any other tusurroof (or
disposing act) done by him iu that state, be effective.
Repudiation by one drunk of henbane is effective, and
the person himself is held to be liable to the hudd, on
account of the prevalence of the vice in “ our” times and
thefubwa is in accordance with this view. With regard to
the various kinds of liquor extracted from grain and honey,
though, according to Aboo Huneefa and Aboo Yoosuf,
repudiation by a man intoxicated on them would not be
effective, yet Moohummud held differently, and the futwa
is iu accordance with his opinion.
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Distinc- A compulsory acknowledgment of repudiation is not
tween @ valid; though repudiation itself under compulsion is so.
eompni-  The Sultan compels a man to appoint an attorney to
diiation; repudiate his wife, and for fear of beating and imprison-
adacom ment, he says, “ You are my attorney,” without further
knomMedg- addition; whereupon the attorney gives the repudiation,
one*°f  ~ut ~le principal afterwards alleges, “ 1 did not appoint
him to repudiate my wife.” His plea cannot be listened
to, and the repudiation is effective.
Repndia- Repudiation by a dumb man by signs is effective, when
durbnmen tlle dumbness lias been long continued, and his signs have
iseffective; become well understood ; and it makes no difference
whether he can write or not. Where the dumbness is
supervenient to birth, and lias not been of long continuance,
no regard is paid to his signs; when short of three, the
repudiation is Rujdee or revocable. Repudiation by a
dumb man in writing is also lawful,
but not by Repudiation by a husband who has apostatized from the
Banio’ Moohummudan religion, and joined himself to the Dar ool
Hurb or a foreign country, is without effect, but would
become effective if he should return (as a Mooslim) to the
territory while his wife is still in her iddut; and in the
case of a wife who apostatizes and joins herself to a
foreign country, repudiation by her husband would not
take effect upon her; not even though she should return
before her courses, according to Aboo Huneefa; but Aboo
Yoosuf held in that case that it would,
nor by one If a person should buy his wife and then repudiate her,
bccorettie repudiation would have no effect. So also, it a woman
owneror  Should become the owner of her husband, and he should
wife <fiUS then repudiate her, the repudiation would be without effect,
unless But if a woman should purchase her husband and emanci-
i-mvicipe= pate him, and he should then repudiate her, the repudia-
tukoffpil’c tion would be effective; and in like manner, if a husband,
alter purchasing his wife, should emancipate and then
repudiate her while she is still in her iddut, the repudiation
would take effect, by reason of the removal of the impedi-
ment

The wife When a slave has married a woman and repudiates
of afilutQ 1
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her, his repudiation is ofFective; but his master's would cannotbe
not be so.

Repudiation has regard to the condition of the woman; * aster,
so that if she he a slave, the full number of repudiations is
two, whether her husband be a slave or free ; and if she be regulates
free the full number is three, whether her husband be free
or a slave. pudiations.

P2
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CHAPTER L
HOW REPUDIATION IS EFFECTED.

TnE words by which repudiation may be effected are of
twO kinds; svreeh or plain, and kinaydt or ambiguous.
The former are sufficient of themselves, the latter require
intention.

Repudiation may be either of the present time, or be
referred to the future; and it may be with Or without
comparison, or description, and may be pronounced either
before or after consummation. It may also be in writing,
and in a different language from the Arabic. This chapter,
therefore, is divided into the following sections:— 1st, Of
sureeh or express repudiation. 2nd. Of izafut or the
reference of repudiation to a future time, and matters
connected therewith. 3rd. Of comparing repudiation to
something, or describing it. 4th. Of repudiating before
consummation. 5th. Of kinaydt or ambiguous expressions.
6th. Of repudiation by writing; and 7th. Of repudiation
in the Persian language.

Section First.

Of Sureeh or Express Repudiation.

Express repudiation is effected by the woids, Thou art
repudiated,” or, “ | have repudiated ;” by which only one
revocable repudiation is induced, though the husband
should intend more, or intend that it should be irrevocable,
or have no particular intention in making use of the ex-
pres8iou8. And if he should allege that by the words
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“ Thou art repudiated,” lie meant nothing more than a
release from bondage, the plea is not to be admitted
judicially, though it is different as between him and his
God; but as to the wife, it is material to observe that she
is in the same position as the judge, and cannot lawfully
admit the embraces of her husband when she has either
heard the words herself, or they have been communicated
to her by a trustworthy witness.

If a man, in addressing his wife, should say, “ O
repudiated,” and she were never married before, or, if
married before, had not been repudiated by her husband,
the words would be one repudiation; and even though
she had been previously married and repudiated, the re-
pudiation would still be effective, unless he could allege
that he merely meant to announce the fact; in which case
the plea would be good in conscience, and might, perhaps,
be received in law ; but if he should say that he used the
word in contumely, though the plea might still be good in
conscience, it would certainly not be so in law.

If a man should say to bis wife, “ Thou art repudiated,
repudiated,” or “ Tliou art repudiated, thou art repudiated,”
or “ | have repudiated thee, | have repudiated thee,” or
should say, “ Thou art repudiated, and | have repudiated
thee,” two repudiations would take place if she were an
enjoyed wife; and though he should say, “ | intended by
the second expression only information of the fact,” no
credit could be given to his allegation in law, though it
might be good as a matter between him and his conscience.
When a man has said to his wife, “ | hou art repudiated,
and repudiated, and repudiated,” without superadding any
condition, she is repudiated three times if an enjoyed wife,
and once if unenjoyed ; so also if the connective, instead of
being wa (and), as in the last case, werefa or tkoom (then).
But there is some difference between these words when it
is alleged that the second and third were intended only as
explanatory of the first. Thus, when the word * repudi-
ated” is repeated, whether with or without the connective
wa (and), the woman is repudiated a second time; and if
the husband should allege that he meant by the Second no
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by the whole body, repudiation would take effect. So also if
he should say, “ Thy navel,” “ thy tongue,” or “ nose,” or
“ ear,” or “ leg,” or “ thigh.”

If the repudiation be applied to a distributive part; as,
~ one stou” say>*“ Thy half,” or “ third,” or “ fourth,” or
“ one of thy thousand parts, is repudiated,” it takes effect.

If one should say, “ Thou art repudiated half a repu-
diating,” one hill repudiation would take effect; and
though he should say, “* Two halves of one repudiating,”
sbb there would be only one. But“ three halves of a
repudiating ' would amount to two repudiations ; and so
also “ four halves of one.” And if lie were to say, “ Thou
art repudiated half of two rcpudiatings,” one repudiation
would take effect; while “ two halves of two repudiating*
would amount to two, and “ three halves of two repudiat-
ings ” would amount to three. And if he should say,
“ Thou art repudiated half of one repudiating, and a third
of one repudiating, and a sixth of one repudiating,” three
repudiations would take effect; for the repudiating referred
iO is indeterminate, and whenever an indeterminate noun
is repeated, it is held to apply to a new individual, not to
that which has been already mentioned. But if he were
to say “ half of a repudiating, and a third of it, and a sixth
of it, only one repudiation would take effect, unless the
mim total of the parts should exceed one whole; as, for
instance, if it were said, “ Tliou art repudiated half a
repudiating, and a third of it, and a fourth of it,” when,
though it has been said that there would still be but one
repudiation, the more approved and the correct view is
that there would be two.

If a roan should repudiate his wife once, and theu say to
another, “ | have associated thee iny her, repudiation,” the
other would be repudiated once; but it he should then
sav to a third, “ | have associated thee in their repudiations,”
she would be repudiated twice, and if he should repeat the
expression to a fourth, sho would be repudiated three
times. If, however, the repudiation of the first were for a
consideration in property, the second would not become
liable for any similar consideration, unless he were to sav,
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“ 1 have associated you with her for such property;” when,
if she chose to accept the repudiation, she would be liable,
but not otherwise. If one should say, “ Such an one is
repudiated thrice, and such an one with her,” or “ | have
associated such an one with her in repudiation,” they would
both be thrice repudiated. And if a man should say to
three of his wives, “ You are repudiated three times,” or
“ thrice,” there would be no division of the repudiations
between them, but each wife would be thrice repudiated,
contrary to the case of his saying, “ I have made three
between you,” when there would he a division, and only
one repudiation would take effect upon each.

Repudiation cannot be qualified by an option. Thus, a
person says to his wife, “ Thou art repudiated, and | have
an option for three days,” repudiation takes place, and the
option is void.

If a person should say, “ Thou art repudiated till night,
or “ till a month,” or “ till a year,” the expression may be
considered in three different ways. He may have intended
repudiation to take place immediately, and have specified
the time for the purpose of prolongation, and in that case
the repudiation w'ould take effect on the instant. Or ho
may have intended the repudiation to take effect after the
expiration of the time referred to, and in that case the
repudiation would so take effect. Or he may have had
no particular intention, in which case the repudiation
would not take effect till after the expiration of the
time.

If one should say, “ Thou art repudiated from here to
Syria,” that would be one repudiation, and he would have
the power to revoke it. And if he should say, “ Thou art
repudiated at Mecca,” or “ in Mecca,” she would be repu-
diated on the instant in every country. So also if he
should say, “ Thou art repudiated in the mansion.” And
if he should allege that he meant on her coming to Mecca,
though, the allegation might be good as a matter between
him and his conscience, it could not be admitted judicially.
But if ho should say, “ Thou art repudiated when thou
hast entered Mecca,” she would not be repudiated till her

<8L

An option
rTerrediri
lypudia-
llon'

repndia-

lime,

or place-



| 1 | <s |

more than the first, he is not to he credited judicially ; as,
for instance, when he says “ O repudiated, thou art
repudiated,” or “ | have repudiated thee, thou art repudi-
ated ; ” but if he should make use of the explanatory
particle, that is, offa (then), the second repudiation would
not take place without intention; as, for instance, when

he says, “ | have repudiated thee, fa, thou art repu-
diated.” 1
When A woman says to her husband, “ Repudiate me, and
answerton repudiate me, and repudiate me,” and the husband says,
repeated “ | have repudiated thee,” this amounts to three repu-

thewiiij0  diations, whether he mean three or not; but if she had
used the same expressions, without the connective wa (and)
as, “ Repudiate me, repudiate me, repudiate me,” and the
husband had answered, “ | have repudiated thee,” there
would be three repudiations if he intended three, and only
one if he intended one or had no particular intention. If
she should say, “ Repudiate me thrice,” and he should
answer, “ Thou art repudiated,” or “ Then thou art repu-
diated,” there would be only one repudiation; but if the
answer were, “ | have repudiated thee,” it would amount
to three. A woman says to her husband, “ Repudiate me,”
and he answers, “ Thou art not my wife,” it has been said
that this effects a repudiation without the necessity of
intention. A woman says to her husband, “ Repudiate
me,” and he answers, “ Thou art single,” she is repudiated

once.

When in A person says to aman—*“ Have you not repudiated your
aquation wife ?” and he answers, “ True” (bula),— she is repudiated,
by athird just as if he had said, “ 1 have repudiated ; ” for that is an

answer to the question in the affirmative; but if he had
said, “ Yes” (nadm), there would be no repudiation, for
that is an answer to the question in the negative.
When re- If a man should say, “ The wives of the people of the
clnssof'0 world, or of Rei, are repudiated, he himself being an
women in- inhabitant of Rei, Ins wife would not be repudiated; and it
wife!"l' |8 would make no difference whether he say “ all” or not.

1 See post, p. 244.
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But with regard to the words “ wives of the people of the
street ” or the “ mansion,” he being one of them, or “ the
women of this house,” his wife being in it,—she would be
repudiated.

When a man has said that his wife Zeinub is repudiated,
and she sues him before the judge for a divorce, it is open
to him to allege 'that he has another wife of the”same
name in the city, to whom he intended the repudiation to
apply ; and though he should fail at the time to prove that
he had another wife of the name, and the judge should
decree for a divorce, yet if he should subsequently pioduce
the other wife, and the judge should then be satisfied of
her being of the same name, he would have to make the
repudiation applicable to her, and to reverse the former
decree (even though he had decreed it to be irrevocable),
and to restore the former wife to her husband. So also, if

known wife at the time, it would be open to him to prove
that he had another wife, and if so, to restrict the repu-
diation to whichever of them he might please. But if a
man, having named two wives of the same name, one by a
valid and the other by an invalid contract, should say,
« such an one is repudiated,” and afterwards allege that
he meant the repudiation to apply to the wife who was
married by the invalid contract, his allegation could not be
admitted judicially. And in like manner, if lie had said
« One of my twowives is repudiated, and then added |
intended her whose marriage is invalid,” the allegation
could not be admitted judicially.

When the repudiation is applied to the whole of the
woman, or to what is usually considered as implying the
whole, it takes effect; as when a husband has said, lhou
art repudiated,” or “ thy neck,” or “ soul or “ body, or
“ head ” or “ face,” is repudiated. So also, thy mind.
But when applied to a part which is not usually considered
to imply tlie whole person, repudiation does not take effect.
As if one were to say, « Thy hand, or foot, or finger, is
repudiated,” unless the whole body were intended ; and it
one should say, “ Thy hand is repudiated, meaning theie-
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entrance into it; and if the words were “ on thy entrance
into the house,” the repudiation would be dependent upon
that event.
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Section Second.

Of Izafutf or the reference of Repudiation to a future time;
and of matters connected therewith.

Repudiation is said to be referred to a time when its
effect is postponed from the time of speaking to some future
time specified, without any condition.- And repudiation is
said to be suspended on or attached to a condition, when
it is combined with a condition and made contingent on its
occurrence.5 In the former case repudiation takes effect
immediately on the arrival of the time to which it has been
referred; in the latter it takes effect on the occurrence of
the event on which it has been made to depend. And
revocable aswell as irrevocable repudiations are susceptible
of being referred to a time, or made subject to a condition.
The two kinds of lzafut, or reference to a future time
with or without a condition, might therefore, | think, be
treated together; but as they have been treated separately
by the compilers of the Futawa Alumgeeree and other
writers on the Moohummudan law, | follow the same
arrangement.

When a man has said, “ Thou art repudiated in the rnor-
row ” or “ to-morrow,” without any particular intention, re-
pudiation takes place at the dawn of the morrow ; and if lie
should say, “ | did not intend it to take effect till the end of
the morrow,” the allegation would be good in conscience in
h°th cases ; but would it be so judicially? All are agreed
that it would not be good judicially with respect to the
expression “ to-morrow;” but there is a difference of
opinion as to the expression “in the morrowAbool

1 The word means, literally, “ inclining towardswhen applied to
time, it is “ towards the future.”

' Inayah, vol. ii. p. 140. 5 Hid, p. 180.
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Huneefa being in favour of the admission of the pica even
judicially, while both his disciples were opposed to its
admission. So also, when a man has said, “ Thou art
repudiated Ramzan,” or “ in Ramzan,” or “ Thou art repu-
diated a month,” or “ in a month;” but here if the expres-
sion were, “ Thou art repudiated in Ramzan,” it would
have reference to the first of the proximate Ramzan; and
in like manner if one were to say, “ Thou art repudiated in
the fifth day,” it would be taken to mean the proximate
fifth day; and an allegation that he meant not the proxi-
mate Ramzan or fifth day, but the one after that, could
not be admitted in law, though it would be good in con-
science. If, on the other hand, it were the fifth day on
which he made use of the expression, “ Thou art repu-
diated on the fifth day,” it would be held to refer to the
day actually current. So also, when he has said, “ Thou
art repudiated Friday,” or “ in Friday,” and he happens to
be speaking on a Friday, the repudiation takes effect.at
once, and is not postponed to the coining Friday, unless
positively intended.

If a man should say, “ Thou art repudiated to-day,
to-morrow,” or “ to-morrow, to-day,” the first of the two
times referred to is to be taken in both cases; so that in
the first case the repudiation would take effect sisof to-day,
and in the second as of the morrow. And it he should
say, “ Thou art repudiated to-day and to-morrow,” one
repudiation would take effect immediately, and nothing
besides; but if he should say “ to-morrow and to-day,”
one would take effect to-day and another to-morrow. So
also, when he has said to her in the night, “ Thou art
repudiated iu thy night and thy day, a repudiation takes
place on her the instant he is speaking the words; hut after
that nothing takes effect in the day, unless he should intend
a repudiation to take effect at each time, when it would be
agreeably to liis intention. But when he has said to her in
the night, “ Thou art repudiated thy day and thy night,”
one repudiation takes effect on the instant ot his speaking
the words, and another at the dawn of the morning. W bile
if he should say at night, “ Thou art repudiated in thy
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night and in thy day,” or should say to her by day, “ Thou
art repudiated in thy day and in thy night,” one repudia-
tion would take effect each time. If one should say to his
wife in the middle of the day, “ Thou art repudiated the
beginning of this day and the end of it,” this would be
one repudiation; but if he should say, “ the end of this
day and the beginning of it,” she would be repudiated
twice; for a repudiation taking place in the beginning of
the day must continue or be in existence in the end of it,
so that there can be but one; but when it begins at the
close of the day, the repudiation of the close of the day
could not have taken effect till the beginning, so that there
must be two repudiations. And it is stated in the Moon-
tuka that the words “ Thou art repudiated to-morrow and
after to-morrow ' make only one repudiation on the
morrow; so also the words “ yesterday and to-day” make
but one; but if he said, “ to-day and yesterday,” there
would be two repudiations; and if he should say, “ Thou
art repudiated to-day and after to-morrow,” she would be
repudiated twice, according Aboo Iduneefa. o'
reference If a man should say to his wife, “ Thou art repudiated
times™*  b>morrow,” or “ after to-morrow,” repudiation would take
the alter-  e”Necf: after to-morrow; for it is a principle that when
native. repudiation is referred to one of two times it takes effect as
of the last of them.
When the If one should say, “ Thou art repudiated the beginning
istoare- eveiT month,” she would be repudiated three times,
earring * once at the beginning of each month; but if the words
were, “ Thou art repudiated every month,” only one repu-
diation would take place. If he should say, “ Thou art
repudiated every Friday,” intending thereby a repudiation on
each such day, she would be repudiated every Friday until
the repudiations became absolute by amounting to three;
but if he intended only a continuance of the repudiation
in perpetuity, or had no particular design, there would be
only one. .lItis related by Busher, as from Aboo Yoosuf,
that when a man has said to his wife, “ Thou art repu-
diated after days,” the repudiation takes place after seven
days.
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If a man should say to his wife, “ When it is Zoo'l
Kaada thou art repudiated,” and part of it has already
passed, the repudiation takes effect while he is speaking;
and if he should say, “ Thou art repudiated on the coining
of the day, ' and this is said at night, she is repudiated at
the dawn of the morning. But if it were said, “ when the
day is well advanced,” the repudiation would not take effect
till the same time on nextday; while, if he had said, “ Thou
art repudiated in the passing of the day,” and the words
were said at night, it would not take effect till sunset of
the morrow; and if they were uttered when the day was
well up, it would take effect at the same hour on the
morrow.

If a man should say to his wife, * Thou art x-epudiated
yesterday,” when he had married her only to-day, nothing
takes place, because the reference is to a time when he had
no power to repudiate her; but if lie'had married her
before yesterday, repudiation would take effect on the
instant.1

When a man has said to his wife, “ Thou art repudiated

before thy entry into the house in a month,” or “ befoi'e
the arrival of such an one in a month,” and she should

enter, or the person should arrive before the completion of
a month from the time of speaking, she would not be
repudiated ; but if the entrance or the arrival should take
place at the termination of a month from the time of
speaking, she would be repudiated.

It is a general rule, when repudiation is made to depend
on two facts* that it takes effect on occunence ot the last
of them, for if it were to take effect at the first, it would in
fact be dependent on only one ot them. When it is made
to depend on one of two facts, it takes effect on tho occur-
rence of the first of them; when dependent on a fact
and a time, it takes effect once on the occurence of each of
them, and that, when dependent on a fact or a time, if
the fact occurs first, the repudiation takes effect without
waiting for the arrival of the time; but if the time arrives

1 Hiduyah, vol. ii. 1(17.
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first, repudiation does not take effect till tlie occurrence of
the fact, the case being the same as if there were two
times, and the repudiation had been referred to one of
them. And if he should say, “ When such an one comes,
and when such an one comes, then thou art repudiated,”
repudiation does not take effect till after the coming of
both together; but if the consequence were placed first,
as, for instance, “ Thou art repudiated when such an one
comes, and when such an one comes,” she would be
repudiated whichever of them should come first. So, also,
if the consequence were placed between, and nothing would
take place on the coming of the second, unless positively
intended. And suppose a man to say to his wife, she
being reclined at the time, “ Thou art repudiated in thy
standing and thy sitting,” she would not be repudiated
until she did both. And if she were sitting at the time,
and should continue so for a while, and then stand up, or
if she were standing at the time, and continuing so for
a while, should then sit down, she would be repudiated in
either case; but if the expression used were, “ Thou art
repudiated in thy standing and in thy sitting,” she would
be repudiated whichever she might do, but only once,
though she were to do both. And if he were to say,
“ Thou art repudiated when such an one comes, or when
such an one comes,” one repudiation takes place whichever
should come. And, in like manner, if he should say,
“ Thou art repudiated when the beginning of the month
has come, or when such an one has arrived,” repudiation
would take effect on the arrival of either. But suppose
him to say, “ Thou art repudiated the beginning of the
month, or when such an one arrives,” then, if the arrival
take place first, repudiation takes effect; but if the
beginning of the month came before the arrival of such
an one, repudiation does not take effect till his arrival.
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Section Tiiirb.
Of comparingl Repudiation to something, or describing it.

When a parson says, “ Thou art repudiated like the Effect of
nurber of such a thing” nentioning a thing which, BIIJstm
like the sun ad noon, hes M Nuber, are repudiation Yoer °f
Aes effect, ad it is imevocable, according to Aboo ticrswn
Hueefa So, also, if he shoudd say, “ the nuber of
dirhems in my hand” when there is nothing in it; or, something
“ the nunber of fish in my tank” there being nore there tintllss
at the time, oe repudiation would take effect  And
wherever repudiation is anrexed o the nuber of any- °rIrsro
thing of which it is kmoan there are g, suchas,  the ;[ d8@
hairs on the palm of my hand,” or anything of which it is
not knoan whether there bo any or not, such as the
“ hairs of thedevil,” or tre like, ore repudiationtakes effect
But if it were annexed to the nurber of sonething which, pitference
in its oan rature, hes nunber, though nore for soNe ~n-exist-
supenenient resson be in existence at the time of the vowy, enge is
such as “ the hairs of my or your leg,” after they have
been aointed with an ointnent which hes the effect of
renoving them by the roots, there would be no repudiiation,
because of the nonexistence of the condition  So reither
would there be any if he hed said “ Thou art repudiated
the nuer of hairs an my head” after it had been shteven

If a man .should say, “ Thou art repudiated as a thou- Effect
sand,” or, “ like a thousand,” there would, according to
general agreement, be three repudiations, if he intended istoan
three, or "one, if he intended one, or had no particular
intention in using the expressions; and the single repudia-
tion would be irrevocable, according to Aboo Huneefa and
Aboo Yoosuf; while if he had said, “ Thou art repudiated
one like a thousand,” it would be so, according to them
all; and if the expressions were, “ Thou art repudiated as
number a thousand,” or “ number three,” or “ like number*

* Arab. Tushbeeh, assimilating.
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threg” there would be three repudiatios in law ad
corscience, ad he could not ke listened to it he alleged
that he nmeant anything elsa But if he had only said
“ like three,” it would be three, if he intended three, ad
org, if he intended one, or had no particular intention in
the matter.  The single one, however, being irevocable,
acoording to Aboo Huneefa ad Aboo Yoosuf. A nan
says to his wife, “ Thou art repudiated the nunber of the
stars” or “ the nuber of the lands,” or “ the number of
the seas, ad she is repudiated three times; but if he
were to say, “ like the devils,” or “ like the mountains,”
or like the sess, only are irevocable repudiation would
take effect, according to Aboo Huueefa and Zoofr. “ Thou
art repudiated the numoer of the sand ™ would also induce
a triple repudiation, according to gereral agreerentt,

If a man should say, “ Thou art repudiated the full of
Ne rooin!” it vwould be only ore irevocable repudiation,
wnless he neant three.  So, aAlso, if he said “ The full of
the marsion” or “ the full of the well,” there would be
three, if he intended three, or oe imevocable, if he
intenced are or two, or hed no particular intention

" *Bafereral principle with Aboo Hureefa that when-
eter repudiation is likened to anything it is imrevocable, be

innazde » se or groatj and whether mrention be made of

“ the megnitude ” of the thing or not; while, according to
Aboo Yoosuf, the repudiation is irevocable if megnitude
he mentioned, and is revocable if it be not nmentioned,
whether the thing to which the repudiation is likened be
svell orgreat.  There are different reports as to Moo
hummud's gpinion on the subject, sone saying that he
agreed with Aboo Huneefa, and athers with Aboo Yoosur.
As an exanple of this difference of goinion between the
two last, if a man were to say, “ Thou art repudiated like
the megnitude of the point of a needle,” the repudiation
would be irrevocable acoording to both Aboo Huneefa ad
Aboo Yoosuf, wheress if he were to say “ like the paint of
aneedle” or “ agrain of mustard seed” it would ke ine
vocable only according to Aboo Huneefa, but revocable
according to Aboo Yoosuf.  In like marer, if the
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expressions were " like a mountain,” and “ like the magni-
tude of a mountain,” the repudiation in the former case
would be irrevocable according to Aboo Huneefa, but re-
vocable according to Aboo Yoosuf; while in the latter it
would be irrevocable according to both. But in all the
cases there would be three repudiations, if three were
meant. And if the repudiation were likened to snow,
while it would be irrevocable according to Aboo Huneefa,
it would be so in the opinion of his disciples only when
the cold of the snow is intended, and revocable if its wdiite-
ness were meant. .

It a man should say, “ Thou art repudiated thus,” and
exhibit one finger, she would be repudiated once; and if
he exhibit two fingers, she would be repudiated twice, and
thrice if he exhibit three ; but it isimplied that the fingers
are exhibited separately, and not together; and if he
should say that he intended the closed hand, or the fingers
together, the assertion could not be received judicially.

If a man should say, “ Thou art repudiated irrevocably,”
or “ certainly,” or “ the most infamous of repudiations,”
or “ the devils,” or “ Bfid&ee repudiation,” or “ the hardest
repudiation,” or “ repudiation like a mountain,” or “ a
strong,” or “ broad,” or “ long repudiation,” there would
be one irrevocable repudiation in all the cases, unless three
were intended; and if lie intended one repudiation by
tive expression “ Thou art repudiated,” and another bv
the expression “ irrevocably,” or the like, two repudiations
would take effect, and they would both be irrevocable.
The general rule with regard to the description of
repudiation is, that if the description be such as is not ap-
plicable to repudiation, the description is to be treated as a
mistake or redundant, and revocable repudiation takes
place; as, for instance, if one were to say, “ Thou art
repudiated a repudiation that does not affect thee,” or * on
condition that I am to have an option ; ” and that when the
description is applicable, and is no aggravation of the
repudiation, as in the expressions “ the best,” or “ most
excellent,” or * most beautiful,” or “ most just of repudi-
ations,” the repudiation is revocable; but that when the
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description is aggravating, as in the expressions “ the
strongest of repudiations,” and the like, the repudiation is
irrevocable, and single, unless three repudiations are
intended, when three will take effect. Suppose one to say,
“ Thou art repudiated a good,” or “ beautiful repudiating,”
or * such a repudiation as is not lawful to thee,” or “ such
as does not take effect,” or “ on condition that | am to
have an option for three days,” one repudiation would take
effect, and the option would be void. And if the condi-
tion were that “ I am to have no power of revocation
against thee,” still he would have the power of revoking it.

Section Fourth.
Of Repudiating before Consummation.1

When a man repudiates his wife thrice before constitu-
mation, three repudiations take effect upon her, unless
~lere's a separation between the repudiations, and in that
case she becomes irrevocably repudiated by the first, and
the second and third do not take effect; as, for example,
when he has said, “ Thou art repudiated, repudiated,
repudiated,” or, “ Thou are repudiated one, and one, and
one,” only a single repudiation takes effect. The rule in
these cases is that when that which is first uttered takes
effect first, there is but one repudiation, and when that
which is first uttered is the second of taking effect there
are two repudiations. Thus, if a person should say,
“ Thou are repudiated one before one,” or “ one after it one,”
only a single repudiation takes place; but if he were to say
“ one before it one,” or “ one after one, two repudiations
would take effect ;2 so, also, if he should say “ one with

1 The repudiation of an unenjoyed wife being irrevocable, there is
a difficulty in giving her more than one, because, as will be seen here-
after (p. 232), one irrevocable repudiation cannot be added to another.

3 The one first uttered takes effect first in the one case, and the
second in the other, because the qualities indicated by the prepositions
“ before " and “ after” (that is, priority and its opposite), when they
are not accompanied by a pronoun, apply to that which precedes the
preposition, and when accompanied by apronoun, apply to that which
follows the preposition.  Inutjah, vol. ii. p. 154.
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one,” or “ one with it one,” while if she were an enjoyed
wife, two repudiations would take effect in all the cases.
And if he should say, “ one preceded by two,” or * one
with two,” or “ one with it two,” or “ one before it two,”
or “ one after two,” there would be three repudiations.
And if he should say to her being unenjoyed, “ Thou art
repudiated twenty-one,” three repudiations would take
effect, according to “ our” three masters; so, also, if he had
said eleven; but if he should say one and ten, only one
would take effect; so, also, one and a hundred, or one and
a thousand, as reported by Husn from Aboo Huneefa, but
according to Aboo Yoosuf there would be three.

If repudiation were suspended on, or attached to a con-
dition, and the condition were made the antecedent, as, given, sub-
for instance, by the husband saying to his unenjoyed wife,
“ If thou enterest the house then thou art repudiated, and
repudiated, and repudiated,” there would be one irrevocable
repudation, according to Aboo Huneefa, on the occurrence
of the condition, and the others would be treated as a
mistake or redundant; but, according to the two disciples,
three would take effect; and if she were an enjoyed wife
that would be the result according to all their opinions;
with this difference, that, according to Aboo Huneefa, the
repudiations would take effect one after the other, while,
according to the disciples, they would take effect simul-
taneously. If, on the other hand, the condition were
placed last, as by the husband saying, “ Thou art repudi-
ated, and repudiated, and repudiated if thou enterest the
house” (whether the connective were ma or fa), and she
should enter, she would become irrevocably repudiated
three times according to all their opinions, whether enjoyed
or unenjoyed. What has been said is on the supposition
of there being a connective between the repetitions of
" repudiated;” but if this were not the case, and the con-
dition were placed first, as in the example “ if thou
euterest the house then thou art repudiated, repudiated,
repudiated,” the woman being unenjoyed, the first repudi-
ation would be suspended on the condition, the second
would take effect on the instant, and the third be redund-
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ant: then, if under these circumstances, he should marry
her again, and she should thereafter enter the house, the
suspended repudiation would descend and take effect, but
not so if the entrance were to take place in the interval
between the irrevocable repudiation and the marriage;
and if the woman were an enjoyed wife, while the first
repudiation would be suspended on the condition, the
second and third would both take effect on the instant.
Now, if we suppose the condition to be placed last, the first
repudiation would take effect on the instant, and the others
be redundant, if she were an unenjoyed wife ; whereas, if
she were enjoyed, the first and second would take effect
on the instant, the third remaining dependent on the con-
dition.

Section Fifth.

Of “ Kinaydt ” or Ambiguous Expressions.

Kinaydt are expressions in which the purpose is con-
cealed, and, being susceptible of another meaning besides
repudiation, and consequently ambiguous, they require to
be fixed to the latter by intention, or some substitute for it
in the state or condition of the party making use of them.1
Hence repudiation is not effected by them except with
intention or evidence of the situation. They are of three
different kinds. The first are those which are good for
consent and nothing else, and they are three in number,
viz. “ your business is in your hand, *“ choose, and
“count.” The second are expressions which are good
either for consent or refusal, but nothing else, and they
are the following seven, viz., “ go out, “ go, “ withdraw,”
« rig,” “ veil yourself,” “ conceal yourself,” and “ cover
yourself.” The third are expressions which are good for
consent and reproach, and they arc, thou art loosed,” or
“ freed,” “ cut off,” “ separated,” “ unlawful/’

There are also three states or conditions in which the
expressions may be uttered. First, Meza or satisfaction,

1 Inuyah, vol. ii. p. 136.
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when the husband is supposed to be in an agreeable frame
of mind; second, Moozakurah or conversation, when the
wife or some one on her behalf has asked for the repudi-
ation; and third, Gliuzub or anger, when the husband is
disturbed by passion.

In the state of Reza, or satisfaction, repudiation is not
effected by any of the Kinaydt, or ambiguous expressions,
without intention ; and if intention be denied by the
husband, his word and oath are entitled to credit. In the
state of Moozakurah, or conversation, repudiation is effected
by all the expressions, except those comprised in tho second
class, which bear the construction both of consent and
refusal. And with regard to Ghuzub, or anger, whenever
any of the ambiguous expressions have been used in that
state, and the husband denies any intention to repudiate,
he is to be credited, except only with respect to those
comprised in the first class, which bear the construction of
assent only, and not of refusal or reproach.

To the third kind of expressions, or such as express
consent and reproach, Aboo Yoosuf, according to several
reports, added four, viz., “ | have no way or means against
you;” “ 1 have no power over you;” “ Your way is
free;” and “ | have separated from you; ” and, according
to another report, he added six; that is, these four and
two more; or, “ | have put you off,” 1and “ Join yourself
to your own people.” iNor does this exhaust the A luayot,
or ambiguous expressions, by which repudiation may be
effected when used with that design. Thus, if a man were
to say to his wife, “ The reins are on thy neck, ' she would
be repudiated if such were his intention, but not otherwise.
So, also, other Arabic words, which have the meaning of
“ go,” or “ remove,” have been classed with “ Join yourself
to your people,” as affecting repudiation, when employed
with that design. And the phrase, “ Purify your womb,”
is classed with “ count,” as admitting of the same con-
struction; and both r e classed with “ Thou art single,” as
all are held to imply previous act of repudiation.

1 Arab KhAlhtohi, from KhoolA, of which seepost, chapter via.
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By three The Kinaydt, or ambiguous expressions, considered with
°Kiagijdt regard to the kind and number of repudiation effected
onlyore by them, may be divided into two classes. 1he first
rep™dt-6  comprises the following: “ count,” “ purify your womb,”
tion is and “ thou art single;” and one revocable repudiation is
effected.  effecte(j by them, and no more than one, even though
three or two should be intended. The reason of this is,
that these expressions imply a repudiation already effected,
and something to be done in consequence of it; as if the
man meant, when addressing them to his wife, “ Thou
art repudiated, then count the courses necessary for thy
purification,” or, “ then purify thyself;” and as there
would be only one revocable repudiation if he had used the
express words, “ Thou art repudiated,” so neither can
By alltho jt be otherwise when he only means them.1 All there-
cable repo- mainmg ambiguous expressions are comprised m the second
effected’8 class, and by them one irrevocable repudiation is effected,
which may and one only, even though two repudiations should he
ottriple3 intended. But if three be intended, the intention, though
according not valid as to two, would be valid as to three.2 And in
tioi'lten~ case of a female slave, intention would be valid as to
two repudiations. If a man should give oue repudiation
to his wife, being a free woman, and should then say to
her, “ Thou art absolutely lain,” or “ absolutely separated,”
meaning thereby two repudiations, only one would take
effect; hut if ho intended three, there would be three.
Miscella- All are agreed that though a man should say to hj*wife,
pritstou® ¢ B%God>thou art not 10 me as awife’” or * Thou art not
by God, to me as a wife,” nothing would take effect, even
if he intended repudiation ; and if he should say, “ 1have
no need of thee,” intending repudiation, none would take

1 Hidayah, Vol. ii. p. 188.

5 The word “ choose" ought, perhaps, to be excepted, see potl,
p. S;88. The reason why intention is not good as to two, but good as
to three, seems to be that in the former case there would be an
addition of one repudiation to another, and the expressions being in
the singular are inapplicable to more than one repudiation, while in
the other case there would be only an aggravation of the irrevocable
repudiation. Hidayah, vol. ii. p. 192.
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effect; but if ho were to say, “ Be prosperous” or “ free, ' 1
intending repudiation, it would be so. When a man has
said, “ Thou art not to me as a wife, and I am not to thee
as a husband,” meaning repudiation, it takes effect according
to Aboo Huneefa, though not so according to the other

two; and if lie should say, “ | am separated from thee,”
or “ | am unlawful to thee,” meaning repudiation, it would
take effect; but not if he were to say, “ | am separated,”

or “ I am unlawful,” omitting “ from thee,” or “ to thee,

even though lie intended repudiation. If a man should
say, in a state of moozakurah (repudiation being the subject
of discussion), “ | have separated thee,” or *“ separated
from thee,” or “ | have no power over thee,” or “ | have
given thee to thyself,” or %Thy way is open,” or “ Thou
art free;” and she should say, “ I have chosen myself)”
repudiation would take effect. And if he should say, “ |
did not intend it,” he would not be believed in a court of
justice. And if the wife should say to her husband, “ Thou
art not a husband to me,” and he should say, “ | believe
you,” intending repudiation, it would take effect. It is
related as from Aboo Huneefa, that when a man has said,
« | have given thee to tliy people,” or “ thy father,” or
“ thy mother,” or “ to husbands,” she is repudiated, if that
be his intention; but if he should say, “ | have given thee
to thy brother,” or “ maternal,” or “ paternal uncle,” or to
“ such an one,” a stranger, there would be no repudiation.
If a man should yy to his wife, “ I have emancipated
thee,” she is repudiated with intention. And the expres-
sions “ be free,” or “ emancipated,” are equivalent to “ thou
art free.” And if he were to say, “ Go to hell,” intending
repudiation, she would be repudiated.

A man says to his wife, “ Count, count, count,” and Threeor
declares that he means by the whole only one repudiation; @d,,],
though the assertion may be good as between him and his n
conscience, it cannot be admitted judicially, and three the vepoti-
repudiations take effect. But if he should say, “ Count ™ “dot thu
_ e —— “ count.”

3 Arab Ifluhee.; some of the inflections from the original root being
used for the purposes of divorce.—Freytag.
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iluco, and allege that by “ count” he meant arepudiation,
and by “ three three counts, the allegation would he
received judicially. And if the words were, “ count three
count,” or “ count and count,” or “ count, count,” and
repudiation were intended, two would take effect judicially.
cnbf'0’ express relJlldiation.may be added to another express
imevocable one ? as if a person should say, “ Thou art repudiated,”
tionrm  thereupon one repudiation would take place, and should
beadded tllcn sf ' “ Thoa art repudiated,” when another would take
toone that effect. So, also, an express repudiation may be added to
.sjevoc- one that is irrevocable; as if one should say, « Thou art
separated, or should release her for property,l1and then
should say, « Thou art repudiated,” whereupon another
repudiation would in like manner take effect, according to
Revocable “ U8” ~ nd “ irrevocable repudiation may also ho added
toarevoc- to Olie is express; as if one should say, “ Thou art
“blei repudiated,” and then should say, “ Thou art separated,”
whereupon another repudiation would take effect. Bu't
anotherd0 irrevocable repudiation cannot be added to another
imevoc-  that J irrevocable; as if a man should say, “ Thou art
bam” (or absolutely separated), and then again, “ Thou art
6«m, ' when only one irrevocable repudiation would take
effect; because the last may be taken as merely declaratory
of the first, and if the person should allege that it was so,
ho is entitled to belief; there being no necessity for
taking it in a creative sense. But if he were to say, “ I
intended to make a ghuleez (or aggravated) irrevocable re-
pudiation,” regard must be paid to his allegation, and an
aggravated illegality would in consequence be incurred.2

Section Sixth.
Of Repudiation by Writing.

oiVritingg, Writings are of two kinds: mursoom, or customary;
owniniiry’ and ghver mursoom, or unusual. The former are those

wd *  hen the repudiation would be irrevocable. See post, ebap. viii.
there are two kinds of irrevocable repudiation; the hltitfee, or
light, n 1 the ghidcez, or aggravated, which is triple and prevents

marriage. See note, p. -J0.
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which are properly superscribed and addressed, being such
as are written to absent persons, and bear on their face,
from sucli an one to such an one. The latter are those
which, are not so superscribed and addressed, and they are
also of two kinds: moostubeen, or manifest, and gfiner
moostubeen, or not manifest; the manifest being such as
are written on paper, or a wall, or on tho ground, in sucli
a manner that they can be comprehended and read ; and
those which are not manifest are such as are written on the
air, or water, or something that cannot be comprehended
and read. By writings that arc not manifest repudiation
cannot be effected, even though intended; whereas, by
writings that are manifest, though not customary, repudi-
ation is effected, when such is the intention, but not other-
wise; while by writings of the customary, or regular
description, it is effected, whether intended or not,
Writings of this kind may either be so expressed that the
repudiation takes effect on the mere writing, as when a
person having prefaced his letter with tho usual compli-
ments, says, “ But after these you are repudiated,” where-
upon repudiation takes effect, and an iddut becomes
obligatory on the woman from the time of writing. Or
the writing may be so expressed as to make the repudiation
dependent on the receipt of the writing; as if one were to
write, “ When this my letter reaches thee then thou art
repudiated; ” in which case repudiation does not take
effect till the actual receipt of the letter. And if aperson
should write to the effect that “ W hen this my letter
reaches thee then thou art repudiated, and after that should
proceed to write of his affairs, and the letter should reach
its destination, repudiation would take effect, whether the
letter be read or not. If a man should write to his wife,
“ When this my letter lias reached thee, then thou art repu-
diated,” and the letter should go to her father, who takes and
tears it up, without delivering it to his daughter ; in such
circumstances, if her father have the disposal of her affairs
generally, and the letter reaches him in her town, repu-
diation takes effect, but not otherwise, unless it reaches
herself; and if the father should inform her of the receipt
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of the letter, and deliver it to her torn as it is, then if it
can be read and understood the repudiation will take effect,
but not otherwise. A man is compelled by beating and
imprisonment to write the repudiation of his wife, “ such
an one, the daughter of such an one, the son of such an
one,” and he writes that his wife, “ such an cne, the daughter
of such an one, the son of such an one,” is repudiated, but
his wife, nevertheless, is not repudiated. And if a man
should say to another, * Write to my wife a letter to the
effect that if thou goest out of thy house then thou art
repudiated,” and the other should write the letter, and the
woman should have gone out of the house after the letter
was written, but before it is read by the husband, and the
letter is then read to him and sent to the wife, she would
not be repudiated by means of the first going out.

Section Seventh.
Of Repudiation by Words of the Persian Language.

The general rule with which the futwa accords in “ our”
time with regard to repudiation in the Persian language
is, that if among the expressions in use there is one
which is not employed for any other purpose than
repudiation, such a word is sureeh, or express, and repudi-
ation is effected by it without intention when applied to a
wife; and that expressions which are employed lor repu-
diation, but not exclusively, being also used for other pur-
poses, are to be reckoned as Persian kinaydt, and repudiation
is effected by them in the same way as by the kinaydt, or
ambiguous expressions ot the Arabic language. When a
person has said to his wife, “ | have dismissed you from
being my wife” (behisMum tora nz zunee)-~it is known
that the people of Khorassan and Irak were in the practice
of employing this expression, and Aboo Yoosuf held it to
be sureeh, or express, so that it isemployed for repudiation,1

1 The same rule seems equally applicable to the Iliudoostance or
any other language.



and the repudiation effected by it is Rajdee, Or revocable,
without intertion.  Tliefutwa is INn accordance with this;
and if he should say, “ | have dismissed thee,” without
adding the words “ from being my wife,” and the words
snere used either in a state of chuziib (anger) or Mooza-
fcurah (conversation, the subject being repudiation), there
would be one revocable repudiation; and if he intended
that it should be irrevocable, or triple, it would be accord-
ing to his intention, Mohummud concurring with Aboo
Yoosuf. Al Moorghenanee was in the practice of decree-
ing for a revocable repudiation without intention, when the
word behishturn Was used, and in all other cases of making
intention a condition, and the repudiation irrevocable.l If
a woman should say to her husband in Persian, “ Hold
back your hand from me,” and the husband should answer,
“ Held back, take,” that would be repudiation if intended,
and irrevocable. And if she should say, “ Hold me not,”
and lie should reply, “ Not held, take,” that also would be
repudiation if intended, and irrevocable. A man says to
his wife, “ Thou art of no use to me” (mura bukar neestee),
intending repudiation, but none takes effect; and ancther,
« A thousand repudiations to theo” (huzar tulak tom),
three repudiations take effect1

1 1t would dPPEAr from this, that the verb hushiun to “ quit” or
“ dismiss,” is the only I'ersian word by which express repudia-
tion can’ be given, and that all other forms of expression in that
language are kinaydt, or ambiguous. In Ilindoostan the Arabic word
tultik, with some appropriate verb, is, | believe, commonly employed.
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CHAPTER Il

OF TUFWEEZ, OR COMMITTING REPUDIATION TO ANOTHER.

As a man may in person repudiate his wife, so he may
commit the power of repudiating her to herself or to a
third party. This is termed T ufweez, and it is of three
kinds: Ikhtiyar, or choice; A mk bu yud, or business in
hand; and Musheeut, or pleasure. The two first have
been already met with as belonging to the second class of
the Kinaydt, or ambiguous expressions from which repu-
diation may be inferred. The last requires the imperative
mood of the word by which the sureeh, or express repudia-
tion is given,—as “ repudiate, if you please.” The dis-
cretion conferred by each kind of Tufweez will be found to
correspond with the nature of the expression by which it
is constituted.

Section Fibst.
Of Ikhtiyar, or Choice.

When a man has said to his wife, - Choose, ' intending
rePudiation thereby, or “ Repudiate thyself, 1 she may
repudiate herself at any time while she remains at the
lliL,’ting,2 though she should prolong it for a day or more,1

1 This is properly an example of musheeut. See post, section iii.
* This restriction to the meeting is iounded on the general consent
of the Companions. See lieduyu, vol, i. p. 244.
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by not rising from it or betaking herself to some other jj***™~

matter; and though he should rise from the meeting, the dnrihgthe

matter is still in her hands so long as she continues at it neeting,

herself; and it is not in his power to revoke the option he

has given her, nor to prevent her from exercising it, nor

to cancel what she may do under it. But if she should

rise from the meeting, or betake herself to some other em- tion of the

ployment, that would induce a cutting off of what preceded mueting-

it; as for instance, if she should ask for something to eat,

or should fall asleep, or remove from the place, or wash,

or stain her hands or nails, or have to do matrimonially

with her husband, or address another man with regard to

sale or purchase; that would in all the cases cancel her

option. To drink water, or eat a small morsel without

calling for food, would not have that effect. If she should What is

sit up, or put on her clothes without standing, or do some

small matter, such as would not indicate a turning away

from what was in hand, her option would not be cancelled;

and if she were to say, “ Call witnesses to attest my

option,” or “ call my father that I may ask his counsel,”—

or if she were standing, and should lean or sit down, she

would still have her option ; and so also, if she were sitting

and should lean, according to the more authentic opinion.

But if she were standing and should ride, or if she were

riding on one animal and should transfer herself to another, ,

or if "when riding she should dismount, the option would

he at an end. If she were riding on an animal, or were

borne along in a litter, and should stop, the option would

remain; but if having stopped, she should proceed again,

it would he cancelled. _ The meet-
A man gives his wife an option, and before she can ingmayho

exercise it takes her by the hand and raises her up stand- J ™ "'

ing, or has matrimonial intercourse with hei, with or band

against her will, the option is at an end. AN retfigl ¢
If a man should give his wife an option, and she were what is

not to hear him, or were absent, the option would remain “ “ untol

to her during the meeting at which she is made acquainted ing when

with it; and if her husband should allege that she was tsw‘“Im

aware of it at the meeting where it was given, and she hearoris
absent.
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sliould deny her knowledge of it, her assertion would be

preferred.
Intention Intention is necessary to give effect to the word
isneces- “ choose;” and if the wife should choose herself on his
give effect saying “ choose” a single irrevocable repudiation would
ivonl® take place;1 and it would not be triple even though the

“choose,” husband should have intended it. |f after she has exer-
butonly cjse(p tlie choice in her own favour he should denv any
diction is  design to repudiate her, Ins word and oath would be pre-
effected. ferred, unless he had given her the choice after Moozakurali,
or mention of repudiation. In that case if -she should
choose herself, and he should say he had no intention to
repudiate, his word would not be accepted judicially; nor
would it be so if the expression were uttered in Ghuzub, or
anger. And as his word would not be received judicially,
so neither can his wife lawfully remain with him without a
renewal of the marriage contract.
The word It is further necessary, to give effect to the repudiation,
“ repudhi-  that the word “ self,” or the word “ repudiation,” should
tion” must he combined with the word “ choose,” on one side or the
to“choose” other; either by the husband’'s saying, “ Choose thyself,”
citberm or “ choose repudiation,” or “ choose a choice; ” or by the
exercising wife saying, “ | have chosen myself,” or “ I have chosen
thechoice, repudiation,” or “ chosen a choice,” whereupon repudiation
would take place. And if he were merely to say, “ Choose,”
and she were to say, “ | have chosen,” nothing would take
effect. So also if he were to say, “ Choose,” and she, “ |
have done it;” but if his words were, “ Choose thyself,”
and hers, “ | have done it,” she would be repudiated. It
is also a condition that the word “ self be mentioned in
conjunction with “ choose ;” or if separated from it the
word must be uttered at the meeting, and in that case the
Sistitues repudiation would be valid, but not otherwise. Repetition
foi the gP (tword “ choose ” is a substitute for the mention of
“odlf”  “ self;” and so also the wife’s saying, “ | have chosen my

1 Tlie word “ choose,” it will he recollected, is among the second
class of the kinai/ai, or ambiguous expressions, by all of which an
irrevocable repudiation is effected.
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fatlier or mother,” or “ my people,” or “ husband,” itwould
suffice for mentioning herself; contrary to the case of her
saying, “ | have chosen my tribe,” or “ my relations within
the prohibited degrees,” when repudiation would not take
effect, that is, if she had father or mother, but if she had
neither, and had a brother, repudiation would take effect.
And suppose him to say, “ Choose,” and her to say, “ | have
chosen,” and then to add, “ I intended myself,” if this
were at the meeting she would-be repudiated, her assertion
being worthy of credit; but if it were not till after rising
from the meeting, there would he no repudiation, and her
assertion would not be credited.

If a man should say to his wife, “ Choose,” and she
should say, “ | choose myself,” she would be repudiated on
a favourable construction.1 If she were to say, “ | have
separated myself,” or, “ made myself unlawful,” or * repudi-
ated myself” the answer would be sufficient, and repudi-
ation take effect.

If the choice be given in connection with the word
tuldk (repudiation), as if he were to say, “ Choose luldk,”
and she should say, “ I have chosen tuldk,” there would
be one revocable repudiation.2 And if he should mention
three in the choice, as by saying, “ Choose three,” and she
were to say, “ | have chosen,” it would take effect three
times. If lie say, “ Choose, choose, choose,” and she
answer, « | have chosen the first,” or “ the middle,” or
« the last,” it would amount to three repudiations accord-
ing to Aboo Huneefa, but only one according to the other
two, while if her words were, “ | have chosen a choice,” or
“ the choice,” or “ once," or « for once,” or “ one,” there
would be three according to them all. So, also, if her
words were, “ | have repudiated myself, or cl am repu-
diated,” it would be deemed an answer as to the whole,
and she would be repudiated three times.

If a woman should say, “ | do not cﬂgqsit;egggiation,”

1 Only on a favourable construction, because the word being in the
aorist tense, may have either a present or future signification.

3 Because the word luldk restricts the choice to its own meauing.

See ante, p. 212.
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o- the Wf° that woulcl Lc a rejection of tlie option ; but if she merely
option. say, “ | desire or love my husband,” her option would

remain ; while if she should say, “ | abominate separation
from m~ husband,” that would be to choose him, or, in
How the Ot 13rW°rds’ to rej'ect the °Ption-
option If a man should say to another, “ Give mv wife a
S id choice® sbe has none until he do so; but if the words
whence were’ Inforra her of her choice,” and she should hear

SSSSfr. tf JtuUr f “ 0th7 channel ),cfore he . the informa-
tion, and should « choose herself,” repudiation would take

* ::lan has said to his wife, “ Choose thyself to-
maybeen- day, or this month, or “ a month,” or “ a year” H,0
5255* »1>"» « «nj «»« within T 'gi.t
year, &. Perloth though she should move from the meeting (,r
engage m some other business. If his words were

Choose tins day,” or “ this month,” the option is only for
what may remain of the day or the month, and no more m
whereas, if it were for a day, the option would extend
horn the time of speaking to the same hour on the
nMOITow, and  so, if it were for a month, the period would
be reckoned from the time of speaking until the comple-
tion of thirty days. When the choice is thus restricted to
a particular time, it is cancelled by the lapse of the time,
whether the wife were aware of it (that is, of having the
option) or not; which is contrary to the case of an unre-
stricted option.1 If he should say, “ Choose, and choose
to-morrow,” and she were to reject the offer to-day, it
would not be cancelled for the morrow; but if the words
were, “ Choose in to-day and to-morrow,” and she were to
reject to-day, the whole option would be at an end.

of'~rri1

Section Second.

Of AMRbd TDD, or Business in Hand.

S *° Am*=huy»d is like Ikhthjar, in requiring the use of the
comlition word “ self,” or some substitute for it, and as to the h,<

" Var bands having no power to recall the authority given to the

1 See ante, p. 237.
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wife, and in all other respects except that intention to give
three repudiations is valid in this case, though not in the
other. When a man has said to his wife, * Thy business
is in thy hand,” intending repudiation, and she has heard
him speak, she may exercise the power given to her at any
time while she continues at the meeting: or if she has not
heard him speak, her option continues during the meeting
at which she becomes cognizant of the power having been
conferred on her. If she were absent, and the option was
given generally, she may exercise it any time during the
meeting at which the intelligence readies her; but if it
were restricted to a particular time, and the intelligence
reaches her before the expiration of the period, she has
only the remainder of the time to exercise her option;
while, if the whole period should have elapsed before the
intelligence reaches her, the option is at an end.

If the man should say, “ Thy business is in thy hand,”
intending three repudiations, and she should say, " | have
choson myself with one,” still there would be three repu-

diations: and if she should repudiate herself thrice, there
would be three; though if he intended two, there would

be but one.1 In like manner, if she should say, “ | have
repudiated myself,” and “ have chosen myself,” without
saying “ thrice,” still there would be three repudiations; so

also, if she had said, “ | have separated myself,” or “ ren-
dered myself unlawful,” or used other expressions suitable
to express assent. When a woman has said, “ | have

repudiated myself once,” or “ have chosen myself by one
repudiation,” it is one irrevocably." When a man has put
his wife’s business in her hand, and she has chosen herself
at the meeting where she is made acquainted with the fact,
she is repudiated once ; and if her husband had intended
three repudiations, there are three; but it he intended two,
or one, or had no particular intention, there is only one
repudiation. When he has said, “ Thy business is in

1 See ante, p. '230.
3 Being the answer to Awr bu yntl; by which, asone of the second
class of kinay&t, an irrevocable repudiation is etlected.
R
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thy hand in one repudiation,” it is a revocable repudia-
tion.1

When awoman'’s business has been given into her hands,
and she has said, “ | have accepted myself,” she is repu-
diated; so also if she have said, “ | have accepted it.”

If he should say, “ Thy business is in thy hand,” or
“ % ' Pam?” or “ thy right hand,” or “ thy left hand,” or
“ 1 have given the affair into thy hand,” or * entrusted the
whele affair in thy hand,” intending repudiation, it would
be valid; and the wbrds * in thy mouth,” or **in thy
tongue,” are equivalent to “ in thy hand.” And if he
should say, “ My business is in thy hand,” that, according
to the most approved opinion, would be equivalent to “ Thy
business is in thy hand.”

When a husband has not intended to repudiate by the
words, “ Thy business is in thy hand,” they are of no avail
except when uttered in anger or in a conversation regard-
ing divorce. In either of these cases, if he should deny
the intention, his assertion is not to be received with im-
plicit credit; and if the wife should sue for a divorce on the
ground that he intended to repudiate her, or that the
expressions were uttered in Ghizub or Moozakurah, though
his word and oath would be preferred, yet her proof would
be received with respect to the fact of Ghuzub or Mooza-
kurah. With regard, however, to his intention to repudiate,
her proof could rot be received unless it were adduced to
the fact of an acknowledgment by him. And when he
has put her business in her hand, and she has repudiated
herself, and he then alleges that she did so after taking to
some other matter in word or deed, while she denies the
allegation, asserting, on the other hand, that the option
was exercised at the meeting before any such taking to
any other matter in word or deed, her word is preferred,
and repudiation takes effect. The suit of a woman against
her husband that he gave her business into her own hands
cannot be heal'd; but if she should repudiate herself in

1The word tU&K (repudiation) restricting the UMY to its own sig-
nification.  See UtUe p. 207.
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pursuance of the authority given to her, and should then
sue for effect to be given to the repudiation, and for her
husband’s being made liable for the dower, her suit must
be heard, though she is not entitled to bring the matter
before the judge, in order that he may compel her husband
to place the business in her hands. A man having put
his wife’s business into her hands if she stood up, and she
having stood up repudiated herself; but he denies that she
did so at the meeting at which she became acquainted with
what he had said, while she maintains the contrary, her
word is to be preferred.

A man places the business of his wife in her hands, and
she says to her husband, “ Thou art unlawful to me,” or
“ are separated from me,” or “ | am unlawful to thee,” or
“ separated from thee,” repudiation takes effect. But if
“ to thee” and * from thee ” were omitted in the two first
expressions, they would be void; while their omission in
the two last would not have the same effect, and repudiation
would follow'.

If a man should say to his wife, ©« Thy business is in
thy hand a day,” or “ a month,” or “ a year,” or “ the
day,” “ the month,” or “ the year,” or “ this day,” “ this
month,” or “ this year,” her option would not be restricted
to the meeting, but might be exercised whenever she
pleased during the period indicated. And if she were to
rise from the meeting, or take to some other employment
without answering, her option would not be cancelled, so
long as there remained any part of the time ; without any
difference of opinion. If the period were stated indefinitely,
it would in all the cases be reckoned from the time of
speaking to the same time on the morrow, or that day
month, or year, as the case might be ; while, if the period
were stated definitely, the option would be only for the
remainder of the day, month, or year, as the case might
be. If the option is once exercised in favour oi herself, it
cannot be so exercised again during the period; and if she
were to say, “ | have chosen my husband, or “ do not
choose repudiation,” the matter wordd be out of her hands
for the whole period, according to Aboo Huneefa and
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Moohummnd, so that she could not afterwards choose
herself. If a husband should say, “ The business of my
wife is in the hand of such an one a month,” it would have
reference to the current month, and the authority would
expire with it, though the person were not aware of it
And if one should say to his wife, “ Thy business is in
thy hand for ever,” and she should reject it once, it would
become void.
Power to If a man should say to another, “ My wife’s business is
bytMa”  *n your hand for a year,” it would be so for a year; and
form may the authority could not be recalled by the husband, but
a™Mird'1W would expire of itself on the completion of the year. When
party. a man says to a stranger, “ My wife's business is in your
hand,” it is limited to the meeting, and he has not the
power of recalling it while the meeting lasts. |f the person
who is entrusted with the power should hear what has
been said, the power lasts only during the meeting, but if
he should not hear what has been said, or was absent at the
time, the power continues with him during the whole
meeting at which he receives information of its having
been conferred on him ; and acceptance of the commission
at the meeting is not a condition, though, if rejected, it
would be at an end by the rejection. A man says to an-
other, * Say to my wife, * Thy business is in thine hand,”
but the power is not actually in her hands until the person
rehearses to her what he was directed to do; yet if the
words were, “ Say to my wife her business is in her
hands,” the power would be in her hands before the intel-
ligence is communicated to her.
Effect of If a man should say to another, * Repudiate my wife,
ALpmU- /<*1 | have already committed this to thee,”—it would be

ate” when a discretion restricted to the meeting which the husband
accompa-

1 JF«, though a particle of conjunction, does not ordinarily indicate
a simple connection between the two propositions which it unites, but
rather that the second depends on the first as a consequence. (De
Sacv Gram. Arab.) The particle being ambiguous, | think it better
to leave it untranslated in the text. The reader can supply 4as,"
“lor,” or “ so.”
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might recall; and if the person should repudiate her at

the meeting, the repudiation would be single and revo- amrijuJ‘!-

cable.l So, also, if he should say to the person, “ | have
given to thee her repudiation, fa repudiate her,” the power
would be restricted, and the repudiation revocable. But
if a man were to say to another, “ Repudiate her, wa |
have already given her business into thy hand,” or should
say, “ | have given her business into thy hand, wa repu-
diate her,” the second would be different from the first;
for whilefa in these places is explanatory of the cause, and
the person entrusted when that is employed has power
only as to one repudiation, wa is a connective. If then,
when wa is employed, the agent should repudiate at the
meeting, the woman would be repudiated by two repudi-
ations ; and they would be irrevocable, because what is
done in consequence of the amr is irrevocable, and one of
the repudiations being irrevocable the other is so also of
necessity, and the husband has no right to recall it. If,
however, the agent should not repudiate till after rising
from the meeting only one revocable repudiation would
take effect; and so also if the husband had said, “ Her
business is in thy hand, so repudiate her.” But it is
reported in the Jama that when a person says to another,
“ The business of my wife is in thy hand, fa repudiate
her,” and the agent repudiates her before rising from the
meeting, there is one irrevocable repudiation, unless the
husband intend three, when- it is triple; and that if the
person should rise from the' meeting without repudiating
her, the commission would be void; as if he had said,
“ Repudiate her, fa her business is in thy hand. ’

If a man should put his wife’s business in her own hand,
or in that of a stranger, and should then become insane,
that would not invalidate the authority though the insanity
were continued. And if the authority were given to a
youth under puberty, or to an insane person, or a slave, or

1 This is the effect of the word “ repudiate” when addressed to
another than the wife, as will be seen hereafter (p. 252), and it is not
affected by the “ amr bu yud ” connected with it.
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andmay an infidel, it would remain in his hands till his rising from
one~undci-0 meeting, in the same way as if the authority had been
puberty. given to the wife herself; and if he were to say to his wife,
she being under puberty, “ Thy business is in thy hand,”
intending repudiation, and she should repudiate herself, it
would be valid, and the repudiation take effect A man
put his wife's business in the hand of her father, and he

said, “ | have accepted her,” repudiation took effect.
A choice A fuzoolee says to the wife of another person, “ | have
bri~rJIf6 Put your business into your hand,” whereupon she says,
without  “ | have chosen myself;” and on the intelligence reaching

autority  ])er }Husljand, he allows the whole matter, yet she is not
dered \alid repudiated, but her business is placed in her hands by the
sequent> allowance of her husband, for the meeting at which she
sanction of may receive the intelligence of his allowance. And in
baud'l8' like manner, if the wife should say to herself, “ | have put
my business into my hands, and have chosen myself,” and
the husband should allow the whole matter, repudiation
Butarc- would not take effect, but the business would be in her
lidjjag )n  hands by his allowance ; while, if she should say, “ | have
curstances put my business in my hand, and have repudiated myself,”
valkuiy'@ an<®/er husband should allow this, one revocable repudia-
hissane- tion would take effect on the instant, and her business
tion' would be in her hands, so that if she should then say, “ |
have chosen myself,” another irrevocable repudiation would
take effect. If a wife should say, “ | have chosen myself,”
and her husband should say, “ | have allowed it,” there
would be no repudiation, even though he intended it. But
if she should say, “ | have separated myself,” and he say,
“ 1 have approved,” it would take effect, when intended,;
while, if she should say, “ | have made myself unlawful to
thee,” and he reply, “ | have approved,” he would become
a Moolee,* for to make unlawful that which was lawful is
in truth eela, but in “ our ” usage it amounts to repudia-
tion, and she would be repudiated.

So also a I f aperson should say “ The wife of Zeyd is repudiated,”
bv'a'tiiird" anc' should say, “ I have allowed,” or “ am content,”
party. —

1 The person who makes an eela.  See 008, chapter vii.
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or “ have made it obligatory on myself,” repudiation would
become obligatory. And if a husband should say, “ | have
sold to thee thy business in thy hand for a thousand dir-
hems” and she should make choice of herself at the meet-
ing, it would be a repudiation, and she would, be liable for
the money.

When a husband has joined together different words of
tufweez, that is, “ Thy business is in thy hand,” " choose,”
“ repudiate,” and mentions them without a connecting
particle, each one is made a separate sentence. If the
particle fa be interposed between the words of tufweez,
the word by which it is followed, if susceptible of being
used in explanation, is explanatory of that which pre-
cedes it, and if not susceptible of being used in explana-
tion, it is the cause of that which precedes it. And it is
to be observed that the word “ choose” is capable of being
made explanatory to “ your business is in your hand,’ but
not vice versa; and that “ choose” is not good as an expla-
nation of “ choose,” nor amr of amr, as a tiling cannot

be explanatory of itself. If the particle wa bo interposed
between the words of tufweez, it can only be employed for

the purpose of connection, and the word by which it is
followed is in no case to bo considered as merely explana-
tory of that which precedes it. When, therefore, a man
has said to his wife, “ Thy business is in thine hand, repu-
diate thyself,” or “ choose, repudiate thyself,” and she says,
“ 1 have chosen myself,” whereupon the husband replies,
“ 1 did not intend repudiation,” he is to be believed, and
nothing takes effect on her.1 But when he has said, “ Thy
business is in thy hand, fa choose, fa repudiate thyself,”
and she says, “ | have chosen myself,” whereupon he sub-
joins, “ I intended by none of these repudiation, he is not
to be believed, and one irrevocable repudiation takes effect
by his saying, “ Thy business is in thy hand,” subject to
his oath, “ by God, | did not intend three thereby.” And
if he should say, “ Choose, fa my business is in thy hand,

11t is assumed that they were uttered in a state of reza, or satisfac-
tion. See ante, p. 229.
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fa repudiate thyself,” and she should answer, “ 1 have
chosen myself,” or * | have repudiated myself,” she would
be repudiated and irrevocably by his having said, “ Thy
business is in thy hand.” And when he has said, “ Thy
business is in thy hand, fa repudiate thyself,” or “ choose,
fa repudiate thyself,” and she should say, “ I have repu-
diated myself,” or “ 1 have chosen myself,” there would
be one irrevocable repudiation. But if he should say,
“ Thy business is in tliy hand, wa repudiate thyself,” or
“ choose, wa repudiate thyself,” and she should say, “ I
have chosen myself,” there would be nothing, unless the
husband intended "repudiation. And if she should say,
“ | have repudiated myself,” a revocable repudiation would
take effect by means of the direct expression “ repudiate,”
unless he had intended threo by the words, “ @ repudiate
thyself.” And if he had said, “ Thy business is in thy
hand, wa choose, wa repudiate thyself,” and she should
choose herself, nothing would take effect. So also if he
should say, “ Thy business is in thy hand, wa choose, fa
choose;” 1or if he should say, “ choose, wa thy business is
in thy hand, fa thy business is in thy hand;” but if he
should say, “ Thy business is in thy hand, wa choose, fa
repudiate thyself,” and she should choose herself, she would
be repudiated twice,— subject to his oath that he did not
intend three by the words “ thy business,” &c. 2 And if he
should say, “ I have made thy business in thy hand, fa thy
business is in thy hand,fa repudiate thyself,” the amr is
only one, and the third, or “fa repudiate thyself,’ is expla-
natory of it.

When a discretion to repudiate is attached to a condition,

may be absolute with regard to time, or may be limited
to a particular period. In the former case, as if a husband
should say, “ When such an one has arrived your business
is in your hand,” and the person should arrive, her business

1 The particle Wa not being explanatory, and “ choose ” not ex-
planatory of itself.

3 For similur reasons, “ Thy business,” &c,, not being eupable of
explaining “ choose ” or itself.
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would be in her hand for the meeting at which she
became aware of his arrival; while in the latter case, as
if the husband should say, “* When such an one has arrived
your business is in your hand for a day,” or “ for the day
in which he may arrive,” and the person should arrive, she
being cognizant of the fact, the business would be in her hand
during the whole of the time limited (except that when a
day is mentioned indefinitely, she has a whole day, and if
definitely only the remainder of the day), and the power
is not cancelled by her rising from the meeting. But she
can exercise the choice only once during the whole time.
Tf she is not cognizant of his arrival till after the expiration
of the time, she has an option during the meeting at which
she is first made acquainted with it.

When a creditor has said to his debtor, “ If you do not Whjntho®
pay me my right in a month the business of your wife will the ncu-
be in my hands,” and he has replied, “ Let it be so,” and the
condition happens, the creditor may repudiate her. thirdparty*

A man having placed the business of his wife in her when itis
hand, if he should marry another woman upon her (that
is, while she is still his wife), she sues her husband on the
ground that he has married such an one, the person men-
tioned being present admitting the fact, and witnesses also
attesting the marriage,—the business is thereupon in her
hand. But suppose that the second wife is absent, and
that the'first adduces proof against the husband, saying,

“ Thou hast married upon me such an one, the daughter of
such an one, and my business is in consequence in my
hand,” would her suit be heard? There are two reports,
and according to the more authentic it would not, because
she cannot be a plaintiff in establishing the marriage
against the other in her absence. When a man has said or absence
to his wife, “ If 1 am absent from the town of Bookhara fi"™inmeU
thy business is in thy hand,” and then goes to a village
out of the city, the business is in her hands. A man puts
the business of his wife into her hands to repudiate herself,
if he should go out of the city of Bookhara without her
permission, and then goes out to Kooli Serrae and abides
there two days, she is not repudiated. A man places his

CONDITIONAL COMMISSION TO HEPUDIATE. 249
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wife s business in her band, if he does not give her such
a thing within a specified time, and the time having
expired she repudiates herself, whereupon a dispute arises
between the parties, the husband saying, “ | gave the thing
within the time,” and she denying it, his word is to be
preferred as to the question of repudiation. A man,
intending to be absent from his wife from Samarkand, is
asked by her for maintenance, whereupon he says, “ If I
do not send you maintenance from Kush till ten days your
business is in your hand to repudiate yourself whenever you
like,” and he sends her maintenance before the expiration
of ten days, but from another place; is her business in her
hand? It may be inferred from what is stated in the
Futawa of Zubeer ood Deen that the business would be in
her band; for he has reported that if a man should say,
“ If | do Dot send you maintenance from Kurmena in ten
days, then you are repudiated,” and he should send within
the time, but from another place, it would be a breach of
the vow. If the words were “ if maintenance does not
reach you in ten days your business is in your hands,” and
she is rebellious by going to her father’'s without his per-
mission within the time, repudiation does not take effect,
though he should fail to send her the maintenance.l
When a man has put his wife’s business into her hand
1° repudiate herself if he should strike her without a fault,
and he beats her, whereupon a dispute arises as to the fact
of her having committed any fault; upon this point his
word is preferred. But suppose she has gone out without
his permission and he beats her, does that put the business
into her hand? It has been said that it does not if he has
not paid up so much of her dower as is pi'ompt, because,
until then she may go to her father’s house without his
permission and refuse herself to Iris embraces, and her
going out is therefore no fault; but Sheikh Moorghenanee
was of opinion that there was no ground for this distinction,
her going out without his permission being a fault abso-

1 Because while nashizah, or rebellious, she has no right to main-
tenance.
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lutely. The first opinion, however, is more correct. A
man says to liis wife, “ If | don't give thee two deenars in a
month thy business is in thy hand,” whereupon she con-
tracts debt and refers her creditor to him; in these circum-
stances, if before the expiration of the time lie pay the
creditor, she has no power to repudiate herself; but if not,
she has. “ If 1 am absent from thee six months, and do
not join thee in person and send thee maintenance within
the time, thy business is in thy hand;” whereupon he is
absent and does not join her in person, but sends main-
tenance, the business is in her hands; because here the
repudiation is made dependent on the not doing of two
things in the time, and the consequence is incurred by the
not doing of one of them. But if it were dependent on
the doing of two things, it would not be incurred till both
were done.

When a man has said to his wife, “ If | beat thee
without a fault thy business is in this hand,” and she says
to her husband, “ O ass!” or *“ O fool!” or “ God bring
you to death;” these are faults. Exposing her face to one
not within the forbidden degrees is considered by some a
fault, by others not; and Koodooree seems to agree with
the latter, for he says “ that the face and palms are not
naked,” but the other seems to be the more valid opinion.
So also if she make her voice be heard by a stranger, as
by speaking to him, or designedly so loud that he hears
her. If she commit something that is legally an offence,
and he does not beat her, but some time after she does
something that is not a legal fault and he beats her, where-
upon she repudiates herself; and the husband alleges that
he beat her for the first fault, while she insists that it was
for the second, his word is to be preferred. It he take
the lidn or imprecation against her, and she retaliates by
taking it against him, whereupon he beats her; some say
this is no fault, but the majority of doctors are of opinion
that it is, and the opinion is valid. So also if he should
slander her mother and she slander his in return.

Continued,
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Section T hibd.
Of Musheeut, or Pleasure.

When a man has said to his wife, “ Repudiate thyself”
(whether he say “ if you please,” or not), she may repudi-
ate herself at the meeting, and he cannot divest her of the
Power* In like manner, when a man says to a third party,
“ Repudiate my wife,” and refers it to his pleasure, the
result is the same; but if there is no reference to his
pleasure, it is an appointment of agency, which is not
restricted to the meeting, and may be revoked. So also,
when a man says to his wife, “ Repudiate thy co-wife,”
the authority is an agency and is not restricted to the
meeting.

A man says to his wife, “ Repudiate thyself,” intending
three times, and she does so together or separately, or
merely says, “ | have repudiated myself,” three repudi-
ations take effect; and if she should give herself one, or
two repudiations, one or two would take effect in like
maimer; but if she were to give herself only one, and
after remaining silent, should then say “ two,” one only
would take effect. If he intended two, there would be only
one repudiation, unless the woman were a slave; while if
he intended one, and she gave herself three, there would
be none, according to Aboo Huneefa, but according to the
two disciples one repudiation would take effect. And if
she should repudiate herself once, her husband having
no particular intention, or intending one, the repudiation
would be revocable. So, also, if she should say, “ I have
separated myself,” or “ 1 am unlawful,” or « separated,”
or “ cut off,” or * free.” But if she should say, “ J have
chosen myself,” she would not be repudiated, and the
matter would pass out of her hands.

Jf }le should have said to her, “ Repudiate thyself three
times,” and she should do so only once, there would be but
one repudiation ; but if he had said, “ Repudiate thyself
once,” and she should give herself three repudiations,
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there would he none according to Aboo Huneefa, though
in the opinion of his disciples there would be one here
also. And if she were to say, “ | have repudiated my-
self one, one, one,” one repudiation would take effect
(apparently without any difference of opinion), the other
two being surplusage: If he should say, “ Repudiate
thyself one revocable repudiation,” and she should repu-
diate herself irrevocably, or vice versa, the repudiation
would be as appointed by the husband, however she might
act under his direction.

When a man has said to his wife, “ Repudiate yourself, when he
if you please,” and she repudiates herself thrice, nothing [I"VWyou*
takes effect according to Aboo Huneefa, but in the opinion please.”
of his disciples there would be one repudiation. And
when the words are, “ Repudiate yourself when you
please,” she may repudiate herself at the meeting or
after it, and has one option; but if the words were “ when-
ever” or “ as often as,” the power would continue in force
till exercised three times.

If a man should say to bis wife, “ Repudiate yourself fJr“Thrice
thrice, if you please,” and she says, “ | am repudiated,” ]lease”
nothing takes effect until she say, “ | am repudiated three
times.” If in answer to “ Repudiate yourself, if you
will,” she should say, “ | have already willed to repudiate
myself,” nothing would take effect. So also, if she should
merely say, “ | have already willed.”

If a man should say to liis wife, “ When the morrow
comes repudiate thyself for a thousand dirhems,” and then “ refem'd
before the coming of the morrow retracts,his retractation is
of no effect; but if a woman should say to her husband, andisre-
“ When the morrow comes, then repudiate me for a thou* be
sand dirhems,” and retracts before the coming of the
morrow, the retractation is good. And if he should say,

“ Thou art repudiated if thou wilt,” and she says, “ | have
willed,” it takes effect at the meeting.

When a man has said, “ If I marry such an one, she is When the
repudiated if she will,” and he marries her, she has an gNMNGlIs
option at the meeting where she becomes acquainted with
what he said. If a man should say, “ Thou art repudiated
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when” or “ whenever thou wilt,” she may exercise the option
at the meeting or after rising from it, hut she can repudiate
herself only once. So, also, if the words were at the
time you wish, the option would not be restricted to the
meeting.

The guardians of a woman having asked her husband to
repUpate her, he said to her father, “ What is this that
thou desirest of me ? 1will do what thou desirest,” and then
went out, whereupon her father repudiated her; but the
repudiation does not take effect unless the husband intended
a commission to the father, and his word will be preferred
if he should deny his intention. When a person has said
to aman, “ Repudiate my wife,” he may do so either at the
meeting or after it, and the husband may retract. And if
a man should say to his wife, “ Repudiate thyself and thy
companion,” she may repudiate herself at the meeting, for
it is a ttifweez, or commission, so far as she is concerned,
and she may repudiate her companion either at the
meeting or elsewhere, for it is an agency with regard to
her. And if a man should say to two others, “ Repudiate
ye my wife, ifyou please,” one ofthem cannot repudiate her
separately without the other; but if he should not add the
words, “ if you please,” it would be an agency, and one alone
°f them is competent to repudiate, without the concurrence
of the other. When two men have been appointed agents to
repudiate, each of them may repudiate the woman when it
is not for property ; but if the husband should say, “ One
Op yQU js nO¢ p0 repudiate without the other,” and one
should nevertheless repudiate without the other, who sub-
sequently approves, or one of them should repudiate with
the permission of the other, still nothing would take effect.
And if the authority to two were to repudiate three times,
and one of them were to give one repudiation, and then
the other two more, none would take effect. When one
Inan has said tO another’ “ You are ~ aSent t0 repudiate
my wife, if you please,” and he has declared it his pleasure
at the meeting, this is lawful; but if the agent should rise
from the meeting without doing so, the agency is void.
W hen a man has said to another, “ Repudiate my wife three
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times, if she please,” he does not become the agent until
she expresses her pleasure, and she has the option of doing
so during the meeting at which she receives the information,
and when she has declared her pleasure at the meeting, so
that he becomes the agent, and the agent repudiates her at
that meeting, the repudiation takes effect; but if he should
rise from the meeting the agency would be cancelled.
Sheikh Hulwaee has remarked that this is worthy of
special remembrance, for most of the forms of repudiation
which are given are to this effect; “ | have written to thee
this letter. Ask my wife, does she wish for repudiation;
and if she does so, then repudiate her.” And many agents
postpone the repudiation till after the meeting at which the
woman has expressed her wish, not knowing that the
repudiation does not take effect. When one man has said
to another, “ Thou art my agent to repudiate my wife, on
condition that | am to have an option,” or * that she is to
have,” or “ such an one to have an option,” the agency is
lawful, but the option void.

When a man has said to another, “ | appoint you my
agent for all my affairs,” and the agent has repudiated his
wife, authorities differ with regard to such a repudiation,
hut the correct opinion is that it is not valid. But if the
words of appointment were, “ | have made you my ao-ent
m all my affairs in which agency is lawful, the power
would be general for sales, marriages, and everything else.

When the appointment is to repudiate a wife once, and
the agent gives her two repudiations, it is not lawful,
according to Aboo Huneefa, but according to the other
two one repudiation takes effect. A man says to another,
“ Repudiate my wife revocably,” and he gives her an
irrevocable repudiation, one takes effect, but it is revocable;
and if the agent had said, “ | have separated her,” it
would be nugatory. A man says, “ Repudiate my wife
before my brother such an one,” and the agent repudiates
her without the presence of his brother, the repudiation
nevertheless takes effect; in the same way as if he had
said, “ Repudiate her before witnesses,” and he should
repudiate her without them. When an absent person has
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been appointed an agent to repudiate, and lie repudiates in
ignorance of his appointment, the repudiation is void, for
an agency to repudiate is not established before the agent
is acquainted with it.

N a Person sh°uld say, “ Repudiate my wife so that she
is not to take anything away with her from the house,” and
tte aSent saysto her, “ | have repudiated thee so that thou
art not to take anything away from the house,” and she
accepts the terms, repudiation takes place whether she do
so or not; but if the agent should say, “ | have repudiated
thee on condition that thou art not to take anything out of
the house,” and she should, notwithstanding, take some-
thing away, there would be no repudiation; and if there
should be any dispute as to the fact, the word of the hus-
band would be preferred, because he denies the repudiation.

A man says to another, “ ReEudiate this my wife.” ang
the agent accepts, and the man goes away (is absent), the
agent cannot be compelled to repudiate. An agent and a
messenger for repudiation are alike. A message to repu-
diate is when a husband sends a repudiation to his absent
wife by the hand of a person, and if the messenger should
go to her and deliver the message to her face, repudiation
would take effect.
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CHAPTER 1V.

OF REPUDIATION WITH A CONDITION, AND THE LIKE.

Preliminary.1

10 suspend anything, or make it dependent on a condition,
is a kind of yumeen;2Zand repudiation, when so suspended,
is indifferently said to be on condition, or by yumeen.
Yvrneen, in its legal acceptation, is an engagement by
which a kali/, or swearer, is confirmed in liis resolution to
do or refrain from something, and it is of two kinds : the
yumeen by God, and the yurrwen without Him; which is
also of two Kkinds : one, by the patriarchs, prophets, and
angels, or the like; and the other by suspending a juza,
or consequence, on a skurt, or condition. The yumeen by
God is constituted by the mention of God or his attri-
butes, and the yumeen without God is constituted by the
mention of a good skurt and a good juza. A good shurt
is something that is non-existent, and is contingent, that
is, which may or may not happen; and a good juza is
something the being of which is certain, or, at least, highly
probable, on the occurrence of the shurt; and this is secured
by annexing the juza to the right, or power ot effecting it, or
to the cause of such power, and by its being a matter that
may properly be made the subject of an oath; for if it is
not so, as, for instance, if it bo agency or a licence to trade,

<SL

Suspen+

is ayu-
neen
2®fkin(s
Ofyu meen.

Yumeen W
God'

1 The authorities for this preliminary section, where not otherwise

indicated, will he found in the first chapter of the book Yurmeen. Fut.
At. vol. ii. p. 71.
3 Kifai/ah, vol. ii. p. 221,
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as when one has said, “ If thou dost so, | appoint thee my
agent,” or, “ license thee to trade,” there is no yumeen.
Yumeen The yumeen without God, or by shurt and juza, is
God or restricted to repudiation, emancipation, and zihar; 1 and
suspersion  the following are its conditions. First—every condition
tion'l°n  that is required in the halif, or swearer, for legalizing
repudiation or emancipation by him, is required for his
effecting them by yumeen; and what is not a condition in
the one case is not a condition in the other. Second—the
matter on which the oath is taken must be in the future ;
for to suspend on what is actually in being is not to make
a yumeen. but to expedite or perfect the thing so suspended,
or made dependent on it; so that if one were to say to his
wife, “ Thou art repudiated if there is a heaven above us,”
repudiation would take effect immediately. Third—when
repudiation or emancipation is the subject of the yumeen,
it is necessary that the person making it have the power
to repudiate or emancipate, or that he should annex the
act to his future possession of the power, or to the cause of
it. Fourth—with regard to the body of the yumeen, what
is required in the yumeen by God is required in the yumeen
without Him; or, in other words, it must be free from
istisna, that is, from expressions such as—*“ If God will,”
or “ Unless God will,” or “ Unless | see or prefer some-
thing else,” or the like. For anything of this sort said
in connection with the yumeen would prevent it from being
contracted ; though, if separated from the yumeen, it would
not have that effect. It is also a condition that nothing
shall intervene between the condition and the consequence
to interrupt or restrain its operation; for if there should be
anything of that kind, there would be no yumeen, or sus-
pension, but rather an expediting or perfecting of the
consequence.
)cifferent The yumeen by God is of several kinds. First—the
J™8m  (jhvjmoos, which is a designedly false affirmation or denial
bv GodT* °f something in the past or present; and the person who
Ghumoos, takes such an oath commits sin, for which he ought to ask

1 Inayah, vol. ii. p. 180.
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pardon and repent.2 Second— the lugho,z which is when
a person swears to something in the past or the present,
thinking that the fact is as he states it, hut in truth it is
the contrary. For instance, he has said, “ By God, | did
so;” when in truth he did not, and only thought that he
did; or, seeing one at a distance, he has said, “ By God !
that is certainly Zeyd,” when, in truth, the person referred
to is Omar. For such an oath the swearer is not account-
able, and, when uttered without design, it is not productive
of any effect against him, either-in this world or the next.
Third— the inoonakudah,3which is when a person swears,
with reference to something in the future, that he will or
will not do it, and the effect is to induce expiation in the
event of a breach.

A half, or oath by repudiation, emancipation, and the
like, when taken to a fact in the future, resembles the
makoodah* or contracted yximeen; but when taken to afact
in the past, it is neither ghnmoos nor lugho, except in so
far that when the halif, or swearer, is aware that the fact
is contrary to what he lias stated, or does not know it to
be as he has stated, repudiation takes effect. And this is
also the case with nuzr; for its effect is to establish and
confirm. Thus, supposing a person to say, “ If this he not
such an one, | am under an obligation to perform the hujj”
(or pilgrimage to Mecca), not doubting that he is so, but
he proves to be otherwise; the person is bound neverthe-
less to perform the pilgrimage.

1 To avert the terrible consequences in a future state, according to
the saying of the Prophet, “ Him who swears falsely God will cause
to enter into the fire." Ilidayah, vol. ii. p. 474.

2 Literally, “ rash or inconsiderate.’

3 Literally, “ contracted,” from akd, a contract.

* Another inflection of AM.

5 The Nuzris properly a vow token for God’'s sake, to do something
that is good, or abstain from something that is evil. A man has said,
“1f 1 recover from this sickness | will sacrifice a sheep,” aud he does
recover; yet nothing is incumbent on him, unless he had said, “ If |
recover, then for the sake of God | am under an obligation to sacri-
fice.”  Fut, Al vol. ii. p. 92.
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The yumeen moondhidah, considered with reference to
the propriety of observing it, is of four different kinds,
The first is one that ought to be observed; and it is where
a person has bound himself to do, or refrain from some-
thing that lie ought to do or refrain from; for here there
is a moral obligation already, and it is increased by the
yumeen. The second is one which it is not lawful to
observe; and it is when a person binds himself to abandon
a duty or commit a sin. The third is a yumeen which it
is optional to keep or to break, but better to keep. And
the fourth is a yumeen which it is also optional to keep or
to break, but better to break. With all, however, it makes
no difference whether the yumeen be taken designedly, or
on compulsion, or in forgetfulness; and expiation is due
on breach of the oath. If it be asked, How can this be
consistently with the definition of a yumeen? the answer is,
that it might be otherwise by analogy, but for this there is
nuss, or an express authority, which is a saying of the
Prophet.1 And if a man should do the thing upon which
he has sworn, designedly, or under compulsion, or in
forgetfulness, it would be all the same; for the occurrence
of the condition is a fact which cannot be extinguished by
compulsion.

It is not abominable to take the yumeen by God, but it
should be done in moderation;2 and though to take the
yumeen without God is accounted abominable by some, it
is not so according to the generality of the learned—for no
confidence is obtained by it, particularly in “ our’ times.3

Section F ikst.

Of Conditional Words.

The following are conditional words, viz..— in (if), iza
(when), izdma (at the time), kooll (every), koolluma (as often

1
-l

1 Hidayah, vol. ii. p. 477, and Inayah, vol. ii. p. 389.
2 Literally, “ little ia better than much.”
3 The Kafte i9 cited, and it is evident that the author isspeaking of

the yumeen moonuhudah,

T-* '1 lltoa; ¢ . iifc*. U
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as), muta (whenever), mutuma (whensoever). In is dis-
tinguished from the others as expressing nothing but con-
dition, while in the others there is also a reference to time.1
But with all of them except koolluma, when the condition
occurs once, the oath is satisfied and at an end, and there is
no repetition of tho consequence on a recurrence of the
condition. When again the oath is contracted with tho
word koolluma (as often as), and repudiation is the juza or
consequence, it is repeated on every occurrence of the fact
or event on which the oath is founded, until there is a
complete discharge from the marriage tie to which it was
applied. If after such a discharge, as by a marriage with
another husband, the parties were to re-marry, and the
fact on which the vow was founded should again be
repeated, there would be no fresh incurrence of the con-
sequence ; unless the word koolluma had been applied to
the act of marrying, as for instance by a man’'s saying,
“ As often as | marry a woman then she is repudiated,” or
“ As often as | marry thee, then thou art repudiated;”
whereupon the consequence or repudiation would be in-
curred on each occurrence of marriage, even after the
woman had intermarried with another husband. With
regard to the word Joodll (every), if a man were to say,
“ Every woman that I marry is repudiated,” and should
marry several, they would all be repudiated; but if he
were to marry the same woman several times, she would
be repudiated only once. There are some other Arabic
words which are used as words of condition, among
which are the following :—Iluw (if), ™un (he who), ayy,
or in the feminine, ayyid (whosoever), ayydn (when), and
ayyurt (wheresoever). To which may be added, fee (in),
when placed before a verb, as in the phrase, * 1hou art
repudiated in thy entering into the house, meaning “ if
thou enterest.”
The words of condition in the Persian language are the condi-

following:—ugar (if), hume and humesha (always), hurgah Vovds in
(whenever), hur zuman (each time), and hurbar (as otten Ppersian.

1 Hiduyah, vol. ii. p. 238.
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as). Of these words, the first corresponds to the Arabic
in, and the consequence is incurred only once; the second
and third correspond to the Arabic muta, the meaning of
both being the same, and the consequence incurred only
once; and with the fourth and fifth the consequence is
incurred only once, for they correspond to the Arabic kooll.
But the sixth corresponds to the Arabic koolhima, and
the consequence is incurred with every repetition of the
condition.

Section Second.

Of suspending Repudiation by the words K ooltuma and
Kooll.

Examples When aman has said to his wife, “ As often as you repeat

of kool  a g00C sentence then you are repudiated,” and she says,
“ Praise be to God,” and “ There is no God but God,” and
“ God is most great,” only one repudiation takes place; but
if she were to repeat the same formulas without the con-
nective “ and,” she would be repudiated three times. A man
having said, “ As often as | enter the house then thou art
repudiated, if 1 speak to such an one,” enters the house
several times and then speaks to the person several times,
there is a breach of the vow each time. And if he should
say, “ As often as | marry a woman she is repudiated if
site enters the house,” and then marries her repeatedly
and she enters once, she is repudiated three times.

Exarmples When a man has said, “ Every woman that I marry in

of Aut (fee) such a village is repudiated,” and then takes one out
of it and marries her, she is not repudiated. 1 he result
would be the same if, without taking a woman from the
village, he should marry one elsewhere. But suppose him
to have said, “ Every woman | marry fiom (min) such a
village,” and then to marry a woman of the village, he
would be forsworn, wheresoever the marriage might take
place. A man having said to his parents, “ Every woman
I marry,” or “* who may enter into marriage with me,” or
“ who may become lawful to me while you both remain
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alive is repudiated,” one of his parents dies, the vow then
is void. A man is aware that lie has made a vow to repu-
diate every woman whom he may marry, but does not
know whether he was adult at the time or not, and enters
into a marriage, his wife is not repudiated, by reason of the
doubt. If a man should say, “ Even7woman | marry till
I marry Fatima is repudiated,” and Fatima dies or is
absent, after which he marries another woman, she is
repudiated in the case of absence, but not in that of death.
If a man should say to his wife," Every woman that |
marry | have already sold her repudiation to thee for a
dirhem,” and then marries a woman, whereupon the wife
first addressed, as soon as she is made aware of the mar-
riage, says, “ | have accepted,” or “ have repudiated her,”
or “ have bought her repudiation,” the woman last married
becomes immediately repudiated. But if the wife first
addressed should say before the second marriage, “ | have
accepted,” there would be no repudiation; for the accept-
ance would not be valid, as coming before the eejab, or
declaration. A man having said, “ Every woman | marry
is repudiated,” marries one by an invalid contract, and
then repeats the ceremony in a valid manner, repudiation
takes effect. But if afuzolee or unauthorized person were
to marry him to a woman, and lie should allow the mar-
riage by his act, as for instance by sending her the dower,
she would not be repudiated.

Section Third.

Of Suspending Repudiation by means of the words

In, Iza, fc.

When repudiation is annexed to marriage, it takes effect When re-
after the marriage; as if a man should say to a woman, Pu'illtionf
“ 1If 1 marry thee, then thou art repudiated,” or “ Every toacondi-
mwoman | marry, she is repudiated: ” and in like manner "es offst
as to the words “ where ” and “ wherever.” And it makes immredi€°
no difference whether he does or does not specify a par- SNer
ticular city, or family, or time. And if he should annex wnce,
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the repudiation to a condition, it would take effect after
the condition, by gonoral agreement, as if lie should say
to his wife, “ If thou enterest the house, then thou art
ifthere is repudiated.” The annexing of repudiation is not valid,
repwdiate  Ulless the lialif, or swearer, has a right to repudiate, or
annexes it to his possession of the right; and annexing to
the cause of the right, as the act of marriage, for instance,
is the same as annexing it to the right itself.1 Thus, if a
person should say to a strange woman, “ If thou enterest
the mansion, then thou art repudiated,” and should after-
wards marry her, and the woman should then enter the
mansion, there would be no repudiation; or if he should
say, “ Every woman that 1 congregate with in bed is
repudiated,” and should then marry a woman, she would
not be repudiated. And if a man should marry a woman
on condition that she is repudiated, there would be no repu-
diation. But if he should say to a strange woman, “ If |
marry thee, then thou art repudiated,” and he should
marry her, repudiation would immediately take place.8
anil the Suspension by an express condition, that is, by the
is"eqress. employmeut of a conditional particle, takes effect on a
woman that is particularized, as well as on one that is
not particularized; while suspension by the moaning of a
condition affects a woman that is not particularized; as
when a man says, “ The woman that | marry, she is repu-
diated,” but does not affect one that is particularized, as if
he should say, “ This woman that | marry is repudiated,”
and should then marry her, when there would be one
repudiation.
A diminu- After a conditional repudiation has been given, it is not
pover'h!-C necessary that the right to repudiate should remain entire
trcthecoc- and perfect, until the occurrence of the condition; so that
ajeToondi-f a decline in the right, as, for instance, by the swearer’s
tion docs  giving one or two unconditional repudiations in the mean-
daUThcIl  time» would not cancel it; and if the condition, when it
repudia-  occurs, still finds the woman under the power (though
partially reduced) of her husband, the vow is paid. Thus,

' See ante, p. 258, ' Hidayah, vol. ii, p, 220,
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if a man should say to his wife, "If thou enterest the
mansion, then thou art repudiated,” and should repudiate

her before the occurrence of the condition, and she should

then enter the mansion, being still his wife (that is, in

her iddut), the conditional repudiation would take effect,

and nothing remain of the vow. But if the occurrence butallen’
of the condition should find her out of his power, and the haustion
vow should be paid,—as, for instance, if he had said to of,hc,
Jus wite, <If thou enterest the mansion, then thou art that effect,
repudiated;” and should then repudiate her before the
occurrence of the condition, and the iddut should expire, and

she should then enter the mansion, whereupon the vow would

be paid,—no repudiation would take effect. And if he

should say to his wife, “ If thou enterest the mansion, then

thou art repudiated thrice,” and should repudiate her once

or twice before her entrance, and she should then intermarry

with another husband, and the marriage be consummated,

after which (being released from him by his death or
otherwise), she should return to her first husband (by
re-marriage) and then enter the mansion, the three original
repudiations would, on this occurrence of the condition,

take place, according to Aboo Huneefa and Aboo Yoosuf.

But if, after the conditional repudiations, whether three or So alsoan
under, she were thrice repudiated, instead of once or twice, ofihe v«-U
before her entrance into the mansion, and should then mebeforo
return to and be re-married to her first husband, after such rcnce of
marriage had been legalized by intermarrying and con- [jdBondl"
summating with another husband, and should then fufil

the condition by entering into the mansion, nothing would

ensue; because suspended repudiations, whether three or

more, are neutralized and invalidated by three given sub-
sequently, which extinguish the whole of the matrimonial

right.

When the ehurt, or condition, is placed after the juza, or When the
consequence, the relation between them is validly esta- gq™enceis
blished without prefixing the particle fa (then), as in the thc ante-
oxample—* Thou art repudiated if thou enterest the man- particie/a
s>on,” and repudiation immediately follows the entrance. “tle’l" et
d*ut if their places be reversed, and the conditional proposi- troduced.
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Butitmust tion be made the antecedent, it is necessary to prefix the
ditionTs'’ particle fa to the affirmative -whenever it begins with a
%eamnte noun (ism), as in the example, “ If thou enterest the
mansion, then thou art repudiated;” for if the fa were
omitted, the dependence would not be established, and,
there being nothing to qualify the repudiation, it would
take effect on the instant, unless he should say that he
meant it to be suspended; and even then his assertion
would be good only in conscience, and could not be
admitted in a court of law. If, however, the affirmative
proposition should begin with a verb, whether in the past
or future time, its dependence on the conditional would be
sufficiently established without any necessity for prefix-
ingfa.l
Kepndia- If a man were to say to his wife, “ Thou art repudiated,
effectimS ~ ~ie heaven he above us,” or “ if this be the day,” or
mediately “ if this be the night,” when it is the day, or the night
pendedon respectively, repudiation takes place on the instant; for
anexisting this is to confirm, not to suspend on a condition, which
always implies that something is not to take place on the
non-happening of something else, while here the something
and never else is actually in existence.2 And if a person should say,
imMi™g>n “ A a came”enter the eye of a needle, then thou art repu-
lity. diated,” there is no repudiation; for this is to confirm a
negative, the thing on which the condition is suspended
being plainly impossible.3 A man says to his wife, “ If
you do not restore to me the deenar which you took from
my purse, then you are repudiated,” and Jo! the deenar is
in his purse, no repudiation takes place. A drunken man
knocks at the door, and the door not being opened, says,
“ If thou dost not open the door this night, then thou art
repudiated,” and there being no one in the house, the night
passes without the door being opened, yet there is no repu-
diation. A man being absent from his house an hour,
returns, and supposing his wife to be absent, says, £If
she is not brought to my house this night, sheis repudiated

1 This is a rule of Arabic grammar.—De Sacy, tom ii. p. 39%.
* See ante, p. 258. 3 Ante, . 258.



//y—

f(ty m -

XjX .wXX DISPUTES AS TO OCCUKEENCE OF CONDITION. 2G7

tin-ice,” but on the morning appearing, the wife says, “ |
was in the house,” there is no repudiation.

When a man has said to his wife, “ Ifyou are in your ?°yd*c

courses,” or “ ifyou are sick, then you are repudiated,” she is deter-
being as indicated at the time, the repudiation has reference
to a future occurrence, unless he intended that .it should condition
have reference to her actual condition at the time; in -gy”,cct
which case it would be as he intended. But suppose when that may
lie has said to her, “ If you are in health, then you are repu- Ogaiv>
diated,” she being well at the time, then repudiation takes
effect on the instant of his being silent, that is, of the
present time. So also when he has said, “ If you see, if
you hear, then you are repudiated,” she both seeing and
hearing at the time, repudiation takes effect on the instant.
“ Standing,” “ sitting,” “ riding,” and “ dwelling,” however,
require to be prolonged for a little before the repudiation
can take effect, and “ entering” and " going out” must be
understood as of the future. Pregnancy, in like manner,
as when a man has said to his wife, “ If you are pregnant,
then you are repudiated,” she being so at the time, must be
understood as of a future pregnancy. So also, “ beating”
and “ eating ” must be referred to future occurrences of the
actl If he should say, “ When you have your courses,
then you are repudiated,” repudiation would not take effect
till they had continued for three days, for what ceases
within that time is not accounted the courses; but when
the three days are completed “ we” give effect to the
repudiation as from the time of their commencement.

I f the parties should differ as to the occurrence of the Dispute
condition, the word of the husband is preferred ; except as htisDaini
to a matter within the wife's knowledge, when her word is ami wife as
to be preferred, so far as concerns herself. Thus, ifa man currenco of
should say to his wife, “ If your courses are on you, then condi-
you are repudiated and such an one;” or “ If you love me,
then both are repudiated,” and she should say, “ They are
on me,” or “ I do love you,” she would be repudiated alone;

' The distinction between the cases seems to be that in the one set
the existing fact is incidental, in the other it is the normal condition.
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exoept that, in the case of the courses, if she gave the
informretion while they were actually on her, her word
would ke taken to the full extent; and it is onlywhen her
hustand denies the fact that there is any resenve as to her
word; for if he should adit it, her cowife would e re-
pudiated also. And if a man should say to two wives,
“ When youboth have hadyour courses, then you both are
repudiated 'Sand they reply, “ We have already hedthem”
ad he believes the assertion, they are both repudiated;
while, if he disbelieves them they are not; but if he
believes ore ad disbelieves the other, the latter is repu
diated and not the formrer ; all thet, is required being found
in her case; foreachof themisa dedarer or acknonedger
against herself, and awitness agairst the other, adis there-
fore to be believed as agairst herself, though not entitled
to credit with respect to the other,. When, therefore the
hustand believes are of them boththe requisite coditiors
are satisfied with regard to the one whom he disbelieves, by
her informration agairnst herself, ad by his assent to the
testinony of the other agairst her, while only are of the con
ditiors is satisfiedwith regard tothe one whom he believes.
’ € When there are two parts to a condition, as when aman
Haedon  Jsssaidto luswife, “ If you enter the narsion of Zeyd ard
twoard- the rmarsion of Omar,” or “ If you speak to Qmar ad
Aboo Yoosuf, then you are repudiated” it is a condition of
repudiation taking effect that the last of the facts should
oocur while sheis still under his power; s thet if lie should
subsequently repudiate her  after thus suspending her
repudiation on two conditions, and her iddut should expire,
and ore of the coditiors should then take place, she being
now imrevocably divorced, ad lie should after this re
marry her, ad tlie remaining condition should then take
place, the sugpended repudiation would take effect. Zooff,
however, disputed this, and the case presents four phases:
first, both conditions may oocur while the worman is under
the husband's power, and here the repudiation would take
effect; seoond, both may oocur while she is not under his
pover, and repudiation would not take effect; third, the
first condition nay occur while she is under his power,



and the -second when she is not under his power, and
here also there would be no repudiation; and fourth,
the first may occur while she is not under his power and
the second while she is, and this phase is the case above
stated on which there is the difference of opinion.

A man says to his wife, “ If this night you do. not come
near me, then you are repudiated,” and she comes to his
door but does not enter, repudiation takes effect; but if she
should enter his apartment while he is asleep she would not
be repudiated ; and the condition of coming to him would
he satisfied by her coming within reach of his arm. A
woman being asleep on her own couch, her husband calls
her to his, and on her refusing, he says, “ If you do not
come this night to my bed you are repudiated,” after which
he himself brings her forcibly to his bed in such a manner
that her feet do not touch the ground, and she sleeps with
him for the night, repudiation does not take effect. A
man says to his wife, “ If you complain of me to your
brother you are repudiated,” whereupon her brother comes,
and with him a boy who does not understand, and the
woman says, “ O boy, my husband has done to me so
and so,” her brother hearing what is said, she is not repu-
diated, as she addressed the boy and not her brother.

A woman takes a dirhem from her husband's purse and
buys meat with it, and the butcher mixes the dirhem with
other dirhem of his own, but the husband having said to
his wife, “ If you don't return that dirhem to me to-day
you are repudiated three times,” and the whole day passes
without the dirhem being returned, repudiation takes effect.
The proper device in tliis case would have been for the
woman to take the butcher's purse and deliver it to her
husband, which would have satisfied his oath.

When a man has said to his wife, “ If you go out from
this mansion without my permission, then you are repudi-
ated,” and he gives the permission in Arabic, which she
does not understand, but goes out, repudiation takes effect.
And this is a precedent for permission given to one who is
asleep or absent; the principle being, that permission

given to one who does not hear it, is not permission; so
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that when the wife goes out after such a penmission sheis
repudiated, according to Aboo Huneefa and Mbohummud
And when a man liss said to his wife, “ You are repudi-
ated if you go out without my order;” there is no order
wunless it is comunicated to her by hinself or by a
nmessenger from him; in so much that though he should
cal yon several parsos o bear witness that he hed
given the order, ad they should communicate it to her,
hut without being desired by him to do so, and she should
go aut, she would be repudiated; but if he hed directed
them to communicate the order to her, ad they had dore
so, ad she hed then gore out, there Would be no repudi-
ation If, however, insteed of orcer, the words “ good
pleasure” “ will,” “ satisfaction” had been wsed, there
wvwould be o necessity for her hearing them ad if ge
should go out after he hed actually said “ | amsatisfied”
she would not be repudiated, though she did ot hear
tremdelivered When anan hes said to his wife, “ You
are repudiated if you go aut except with my permission,
* satisfaction’ or *knowledge,’ ” or ““ You are repudiated if
you go without my penmission ‘ satisfaction’ or * know
ledge’” the eqaressios anount to the sare thing, there
being no real difference between except with and without.
But with either eqaression the oath is not at an end upon
ore permission being given; o thet if he should give her
permission to go out once, and she should avail herself of
it, ad then go out another tinme without his permission
shewwould be repudiated And  this is a precedent for the
cae of anmen saying to his wife, “ If you go out from
this narsion without the milhafak you are repudiated”
whereypon, if she go out without it, repudiation takes
effect. The device for avoiding the consequence, isfor him
to say, “ | give you pernmission to go out at all tines,” or
“ a8 Often as you go out,” or “ as often as you plesse to go
out | permityou,” or “ | pemltyou togo out forever” or

“ always,” and he might still give her agereral prohibition
aftervards, ad the prohibition according to Moohunmud
would be good, thefutwa also being in accordance with
his gpinion



OATH BY BEFBDIATION. 271

A man swears by the repudiation of liis wife that she
will not go out without his knowledge, and she goes out
under his eye, it matters not whether he forbid her or not,
there is no breach of the oath.®* And if a man should
make his wife swear by her repudiation that she will not
go out of the mansion except with his leave; or if the
Sultan should make a man swear by the repudiation of
his wife that he will not go out of the city without liis
leave; or if a creditor should make his debtor swear that
he will not go out of the city without his leave, the yumeen
is restricted in the first case to the subsistence of the
marriage, in the second to the continuance of the Sultan’s
authority, and in the third case to the subsisteuce of the
debt; so that, if the wife should become irrevocably repu-
diated, or the Sultan be deposed, or the debt cease to be
due, the yumeen would fall to the ground and never
revive, though the husband or the Sultan should regain his
power, or the creditor be reinstated in liis former position.5

A man sues another for a thousand dirhems, and the
defendant says, “ My wife is repudiated if you have a
claim against me for a thousand dirhems,” whereupon the
plaintiff replies, “ If I have no claim against you for a
thousand dirhems, then my wife is repudiated;” after
which he adduces proof of his right, and the judge decrees
in his favour, and makes a separation between the defend-
ant and his wife. This is agreeable to a saying of Abpo
Yoosuf, and according to the report of Moohummud’s
opinion; and thefutioa accords with it. But if after this
the defendant should adduce proof that he paid the
plaintiff a thousand dirhems before the suit was brought,
the judge must cancel the separation between the defend-
ant and his wife, and the plaintiff's wife would become
repudiated if he meant that he had no other claim against

1 This properly is not a hulf by repudiation, which, like the
moondkudah yumeen, has reference to something to he done or not done
hy the swearer himself. See ante, p. 2/59.

J These being examples of Jndf, the consequence of abreach could
only be expiation, as in the case of the muondkuduh yumeen. See
ante, p. 259.
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the defendant except for the thousand dirhems.l If the
plaintiff, instead of adducing proof to the actual debt of
the defendant, should adduce it to an acknowledgment by
the defendant of a thousand dirhems being due by him,
some say that the judge ought not to separate between the
defendant and his wife; but “ our” master has said it is
difficult to allow this, for what is established by proof
is what is established by seeing and hearing; and if
the judge had been present at the acknowledgment by the
defendant of a thousand dirhems being due by him to the
plaintiff, he must have made the separation between the
defendant and Ids wife.2

Miacclla A man having said, “ If I lie my wife is repudiated,”

mouseases ang pejng questioned as to a fact, nods his head to what is

occurrence  a lie, he is not forsworn, however, until he speaks falsely.

Irtbn is’ " When a man has sworn by the repudiation of his wife
inquess  that he will not drink of any intoxicating liquor, and some
tlon- is poured down his throat, and enters his stomach, if the

entrance is effected without any act of his own, he is not
forsworn; hut if he retain the liquor in his mouth, and
then drink it, he is forsworn. And when a man has said
to his wife, “ If I drink, then thou art repudiated,” and his
wife adduces one man and two women who testify to his
drinking wine, their testimony cannot be received either
with reference to the hudd, or specific punishment for the
offence, or to the repudiation; but it has been said that it
ought, to be received as to the latter, and this is approved
for thefutwa. A man said to his wife, “ If such an one
has repudiated his wife, then thou art repudiated thrice,”
and the person alluded to being absent, the wife of the
swearer offers proof of his absence, and that he has repu-
diated his wife, but according to Aboo Nusr the proof is
not to be received, and this is correct.

1 Though put into the form of a condition, this properly is not a
case of yikirstn; which requires a fact in the future, but of hulj by
repudiation; and as the party must be presumed to know whether he
is in debt or not, or, at least, is ignorant with regard to the fact,
repudiation takes effect.  See ante, p. 259.

2 By proof, is to be understood the testimony of witnesses.
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A man says to liis wife, “ Enter the mansion, and thou Some mis-
art repudiated,” and she enters, repudiation takes effect, eeiianeous
for the “ and” is here equivalent to the particlefa. A LnuTand
man says, “ Whatsoever (ayyuto) woman | marry she is tlcircffoct
repudiated,” this is restricted to a single woman, unless
he meant a number. But if he should say, “ Whatever
{ayyuto) woman marries herself to me she is repudiated,”
the expression would comprehend all the women he might
marry. If a man should say, “ The first woman | marry,
she is repudiated,” and should many a woman, she would
ife repudiated, though he should never marry another. But
if he were to say, “ The last woman that | marry, she is
repudiated,” and should marry one woman and then ano-
ther, repudiation would not take effect on the latter till his
death, and then it would have a retrospective effect as from
the time of the marriage, according to Aboo Huneefa; but
according to the other two its effect would be restricted to
the present time.

Section Fourth.
Of Istisna or Exception.

Tstisna means literally “ to except,” but with every ex- Meaning
ception there is a remainder, of which something is said ofsUlina-
after the exception, and it is to this speaking with reference
to the remainder that the term istisna is mote properly
applied. In the Kooran, however, the formula “ If God Applied to
will 7 is also termed istisha. and this being in form a sus- Jr&liQ?8
pension, or conditional,l istisna is treated by writers on will.”
Moohummudan law in connection with repudiation on con-
dition or by vow.

When a man has said, “ Thou art repudiated if God Repudia-
will,” the latter words being in juxtaposition to the former, ,otit™ s

repudiation does not take effect,2 even though the woman effect when
— _ followed by
1 Inayah, vol. ii. p. 189. these,
2 One reason assigned for this is a saying of the Prophet, that when
aman has vowed to repudiate or emancipate, and said, “ If the most
high (toJ will ” in connection therewith, he is not forsworn. liidayah,
vol. iij, p. 233.

T
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should die before he has uttered the words “ if God will.”
On the other hand, if the man were to die before uttering
the words, but intending to have done so, repudiation
would take effect, and his intention might be known by
his having said previously, “ | will repudiate my wife and
except.” If he should have said, “ except if God will,”
or “ when God will,' the effect would he the same as of
the words “ if God will.” And if he should say, “ Thou
art repudiated if God has not willed,” there would be no
repudiation, unless he were to give a limit of time, as “ to-
day,” in which case, when the day had passed, she would be
repudiated by virtue of tho yine/m  And if his words
were “ if God desire,” or “ be satisfied,” or “ intend,”
there would be no repudiation. So, also, if the words were
“ with the will,” or “ decree,” or “ intention of God,” there
being in all these cases either a nullification, or a suspension
on what is an unfit basis for a condition, in the same wav
as when the words are “ if God will,” for the particle
la (with) is of equal efficiency in connecting the juza with
the shurt, as if the one were suspended on the other.
thJuke8°f  When repudiation is suspended, or made dependent on
inport. the will of one whose will is not a fit basis for it, as when
one has said, “ If Gabriel,” or “ the angels,” or the
“ genii,” or “ the devils will,” it is the same as suspension
on the will of God; and if one should join the will of God
and the will of mankind, as by saying, “ If God will and
Zeyd will,” there would be no repudiation, though Zeyd
should declare hiswall to that effect; because the suspen-
sion is on two conditions, one of which is unknown; and
when this is the case the consequence does not follow on
the occurrence of only one of the conditions.
Different To suspend anything on the will of God is to extin-
Bgedvr*' S™31 and nuUif7 il according to Aboo Huneefa and
this. Moohummud; while, according to Aboo Yoosuf, it is to
suspend it on a condition, but one that is incapable of
sustaining it; and, consequently, it does not take effect, in
the same way as it would be without effect if suspended
on the will of an absent person; and hence, also, the
necessity for connection with the condition, as is required in
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all conditions. The fruit of this difference of opinion appears Fraitor
In e following cases:— 1st. When the condition is placed effectoftre
first and the consequence follows without the intervention difforecc-
of the particle fa, as by one’s saying, “ If God will, thou
art repudiated;” for here, while there is no repudiation
according to the two, it takes effect according to Aboo
Yoosuf.1 2nd. When there is a combination of two vows,
as by one’s saying, “ Thou art repudiated if thou enterest
the mansion, and my slave is free.if | speak to Zeyd, if
trod will,” the istisna is confined to the second sentence,
according to Aboo Yoosuf (because the first is complete
with respect to suspension?, but extends to the whole
UL tlle opinion of the other two (because, though the first
is complete with respect to suspension, it is defective in so
far as it is connected with that which nullifies it3; while
jf it were applied to two consequences, as for instance if
Ve husband should say, “ Thou art repudiated and my
slave is free, if God will,” it would extend to the whole
according to all their opinions. When again the particle when the
fa is interposed, as for instance, when the man has said, osc Jot
“If God will, then (fa) thou art repudiated,” she would u~difthr7
not be repudiated, according to all their opinions. And if eue
the repudiation were placed first by the saying, “ Thou art
repudiated and (wa) if God will,” or using the same words
with fa instead of tea, there would be no istisna. And <
suppose one to say, “ Thou art repudiated, if God will, if
thou enterest the house,” repudiation would not be sus-
punled on entering the house, the istisna being here a
separation between the consequence and the condition.
But if he should have said, “ Thou art repudiated, if God
will, thou art repudiated,” the istisna would have reference
to the first, and the second would take effect.

If a man should say to his wife, “ Thou art repudiated Other ex-
three times except one,” she would be repudiated twice; of
and if fie should say “ except two,” she would be repu- exception.

1 Because there is no suspension for waut of the particle fa before
‘he pronoun.  See ante, p. 260.
Kifayah, vol. ii. p. 233.
" Ibid.
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diated once. An exception of the whole from the whole,
if made in express terms, would not he valid, but if made
only in meaning or by inference it would. Thus, if a man
were to say, “ All my women except all are repudiated,” no
effect would be given to the exception, and all would be
repudiated; but if he were to say, “ All my woman are
repudiated except Zeinub, and Amrut, and Bukrut, and
Sulma,” effect would be given to the exception, and not
one of them would be repudiated. So also if bis words
were, “ All are repudiated but three,” and he had none
other, the exception would be valid, and none of them
repudiated.

Conditions It is a condition to the validity of an exception, that it

ofvalidity. Rejoined to the preceding sentence in the absence of any
necessity to the contrary; so that if they be unnecessarily
separated by a pause or the like, the exception is not valid;
but a pause to take breath does not invalidate it, unless
there is positive silence. And if he should sneeze or belch,
or by reason of a heaviness in his tongue should hesitate,
before uttering the words “ if God will,” the exception
would be valid. But not so if after saying, “ Thou art
repudiated,” the words “ if God will ” should slip from his
tongue without design, for then it would not take effect.
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CHAPTER V.
OF REPUDIATION BY THE SICK.1

nen @ man has given his wife a revocable repudiation,
whether it were given in health or in sickness, or with or
without her consent, and either of them happens to die
before the expiration of her idclut, they are reciprocally
entitled to inherit,2 without any difference of opinion.3
And though the woman were a Kitabeeah or a slave at
the time of the repudiation,4yet if she should embrace the
faith, or be emancipated, while still in her iddut, she would
be entitled to share in his inheritance.

When a man in his death illness has repudiated his wife
irrevocably, or given her three repudiations, and has then
died while she is still in her iddut, she inherits from him
in like manner according to “ us;” but if her iddut should
expire and he were then to die, she would not inherit.3
And if the repudiation were given in health or in an
illness from which he recovers, she would not inherit.0
Shafei maintained that in both cases, that is, whether the
death take place before or after the expiration of the

1 Death sickness is meant.
2 A husband is entitled to half his wife's estate when there is no
son or child of a son, and to a fourth when there is either; the wife's

share in her husband's estate is half of his share in her estate under
the like circunmstances.

3 Because the effect of the marriage continues in every way until
the expiration of the iddut.  Inayah, vol. ii. p. 191

* Difference of religion and slavery are among the impediments to
inheritance.

5 Mohcei and Hidayah, vol. ii. p, 237.

5 Inayuh, vol. ii. p. 191
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iddut, she is alike without any right of inheritance, because
the conjugal relation, which is the basis of the right, is can-
celled by the supervening repudiation, for which cause it is
that, if she were the person to die, her husband does not
inherit from her. According to * us,” however, the cause
of her right to inherit is in the death illness,1and as the
husband designs to defeat it, his device ought to return to
himself, by postponing the effect of his act till the expira-
tion of the iddut, to prevent the injury which would other-
wise fall upon her; and this can be done, because the
marriage lasts for some purposes, such as maintenance,
and the prevention of another marriage in some circum-
stances, &c., and may therefore be supposed to last for the
nurpose of inheritance also; but that would be impossible
alter the expiration of the iddut. And to meet the argu-
ment drawn from the husband’s having no right to inherit
from his wife in the event of her death during his sickness,
“ we ” insist that the continuance of the conjugal relation
can be no cause of right to him, because the rupture of it
is with his own consent,2 Repudiation by a man in his
last illness is termed the repudiation of afarr, or evader;3
and when it is said that a woman irrevocably repudiated
in such circumstances retains her right of inheritance
unless it until the expiration of her iddut, it is assumed that the
at’herowi  repudiation is without a request on her part; for if he had
r [uusi. repudiated her at her own request she would have no right
of inheritance, unless she were compelled to ask for it,
when her right would not be invalidated. In this case,
that is, of irrevocable repudiation during a death illness,
competence on her part to inherit must exist at the time of
repudiation and continue till the husband s death. So that
if a woman were akitaheeah or an absolute slave when irre-
vocably repudiated by her husband during his illness, and
she should then embrace the faith or be emancipated, she
would have no share in his inheritance; and if a sick man

1 That is, the heirs have then an inchoate right.
3 Hidayah and Kifayah, vol. ii. p. 237-8.
9 I nayah, vol. ii. p. 191.
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were to repudiate liis wife three times, and she should
then apostatize, but subsequently return to the faith, and
he should then die while she is still in her iddut, she would
not inherit.

When a man has apostatized from the faith, and lias Similar
been put to death, or has joined himself to the dar ool apostasy.
hurb, or has died in his apostasy within the Mussulman
territory, his wife inherits from him. But if a woman
should apostatize and then die, or join herself to the dar
ool hurb,*and her apostasy had taken place while she was
ill health, her husband would have no share in her inheri-
tance, while, if it took place in sickness, he would inherit,
on a favourable construction of law. And if they should
both apostatize together, and one of them should then
return to the faith and then die, the apostate survivor
would not inheritbut if the apostate should die, being
the husband, the Mooslim wife would inherit; while if the
wife were the apostate, and she should die, it is only in the
case of her apostasy having occurred in sickness that the
Mooslim husband could inherit; forif it took place in health
he would have no claim.

When the son of a sick man has had carnal intercourse Effect of
with his father’s wife against her will, she does not inherit;3 would
unless it were at liis father's instigation, when the act of iiiegaiLe
the son would be tantamount to the act of the father, and
the latter would be afair, or evader of his wife's right, theparties.
But if the sick man should first repudiate his wife three
times, and his son should then have carnal intercourse with
her, or should kiss her with desire, she would inherit So,
also, if after the triple repudiation by her sick husband she
should kiss his son, and the husband then die, leaving her

1She is not liable to capital punishment, but this is civil death,
which opens her succession to her hens generally.

* An apostate is incapable of inheriting to any one.

3 Because it illegalixes her future intercourse with her huslmud,
and is a cause for dissolving the marriage, which is the basis ofher
right of inheritance.
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in her iddut, she would retain her right of inheritance.l
And if asick woman should submit to the embraces of her
husband’s son, and then die during her iddut, the husband
would inherit on a favourable construction.

If a woman should say to her husband, “ Repudiate me
revocably, and he should repudiate her three times or
once irrevocably, she would inherit. But if lie should say
to her in his sickness, “ Thy business is in thy hand,” or
“ choose,” and she should choose herself; or if he were to
say to her, “ Repudiate thyself three times,” and she were
to do so; or if she should obtain her release by kloold, and
her husband should then die while she is still in her iddut,
she would not inherit. But if she were first to repudiate
herself three times, and he were then to allow or render
it lawful, she would inherit, because it is his allowance
that nullifies the right of inheritance.

When a man has repudiated his wife in his illness, and
lias then recovered but afterwards died, she does not
inherit. Evasion is established as soon as a woman begins
to have a right in her husband’'s property; and this takes
place on his falling sick of an illness that will probably
terminate in death. It is correct to say that, when a man
isunable to go out of his home for his necessary avoca-
tions, he is sick, whether he can stand up in the house or
not; for it is not every sick man that is disabled from
standing up in the house for the necessary calls of nature.
When a woman is unable to rise for the purpose of sitting
on a seat, she is deemed to be sick— otherwise not Evasion
may also be established by other causes which come within
the meaning of disease, if death be imminent; but if the
chances are in favour of escape, the person is to be accounted
as one in health. So that one is not an evader though he
were surrounded by the enemy, or in the line of battle, or
in a place abounding with beasts ot prey, or on board ship,
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1 Because the acts referred to are in themselves no impediments to
inheritance, and they can have no bearing on the right, through its
cause, marriage, because that no longer exists.

3 She being here thefarr, or evader.
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or in prison under sentence of retaliation or stoning;
because, in all tliese cases, a way of escape may be found
by some means or other. But if the ship, on board ot
which he was, has actually gone to pieces, and he is left
floating on a plank; or if ho were actually in the mouth of
the beast of prey, he would be an evader. A lame man, and
one who is paralytic, are to be accounted as sick while the
lameness or the paralysis is increasing, but when they have
lasted long and are not increasing, he is as one in health.
A. man with a wound, or other pains that do not make him
take to his bed, is also as one in health. A man who is
compelled to repudiate his wife is not an evader, if the
compulsion be by threats of death; but if only by imprison-
ment or duress he is.

A woman may be an evader as well as a man, by giving
cause for separation; as, for instance, by exercise of the
option of puberty or emancipation, or by submitting to the
embraces of her husband’s son, or by apostasy or the like,
after she has fallen sick; and in such cases her husband
would be entitled to inherit. When a separation is made
between a sick woman and her husband, by reason of
impotency, as, for instance, when the year which has been
given to him has expired without their coming together,
and she makes her choice to be free, and then dies within
the idduf, the husband does not inherit from her. And
when he has slandered her, and they mutually take the
Win or imprecation, she being well at the time, and the
judge decrees a separation, and she dies, being still in her
iddnt, tho husband does not inherit. When a separation
has taken place for impotence during the sickness of the
husband, and he dies in her iddnt, she does not inherit, by
reason of her assent to the separation. But if a husband
should slander his wife in his illness, and take tho Udn
against her in his illness, she would inherit according to all
their opinions; and though the slander were in health, and
the Udn only in sickness, she would still inherit, according
to Aboo Huneefa and Aboo Yoosuf. And if he should take
the eela, or vow of abstinence, against her in sickness, and
the period of the eela should expire in his sickness, she would

Evasion hy
awoman,
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inherit if his death should take place during the continuance
of the iddut; but if the eela had been taken in health and
its period should expire in illness, she would not inherit.

If a man should say to his wife during sickness, “ I
repudiated thee three times in health, and thy iddut has
expired,” and she should assent, and he then acknowledges
a debt to her, or bequeaths a legacy to her, she would be
enteh according to Aboo lluneefa, to whichever is the
less of the debt or legacy, and her share in the inheritance;
],ut. according to the other two, the acknowledgment of
debt or legacy would be lawful. If ho should repudiate
her three times in his illness by her own desire, and should
then acknowledge a debt to her or bequeath her a legacy,
she would be entitled to whichever might be the less of this,
and her share of the inheritance, according to all their
opinions. She would he entitled to the less of the two,
according to “ us,” if her husband should die during the
subsistence of the iddut, hut if his death did not take, place
till after its expiration, she would have the amount acknow-
ledged.

If a woman should say, after her husband's death, “ He
repudiated me three times during his illness, and then died,
~ being still in my iddut; so that I am entitled to my share
ia his inheritance,” and the heirs should say, “ lie repu-
diated thee in health, and thou hast no right,” her word
would be entitled to credit. If a man should say to his
wife, in his illness, “ | repudiated thee three times while
I was yet in health,” or “ had connection with the mother
or daughter of my wife,” or “ married her without wit-
nesses,” or “ there was fosterage between us before the
marriage,” or “ I married her in her iddut, and the woman
should deny these allegations, she would he irrevocably
repudiated, but retain her right of inheritance. W hereas
if she admitted them she would have no right.1

Wheu a man has said to his wife, he being in health at
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1 This would heeguivalent to an assent on her part to the repudia
tion (as in the casss an the next page), wWhich would ber her right to
inherit. See ante, p. 278.
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the time—“ When the beginning of the month has come,’
er “ when thou hast entered the house,” or “ such an one
has entered it, thou art repudiated ; ” and the occurrences
take place at a time tliat he is sick, she does not inherit;
but if the words were uttered in sickness, she would inherit
in all the cases, except where the condition was, “ if thou
entercst the house.” When repudiation is suspended on
a condition, and the condition is an act of the husbands
own, regard is to be had to the time ot its taking place,
and if ho should then be sick and she in her iddut, she
would inherit, whether the suspension had been made in
health or in sickness, or the occurrence were avoidable
or not. But when the suspension is on the act of a
stranger, the time when the suspension was made, and the
time of the occurrence of the act, are both to be taken into
consideration. And it the husband were sick at both the
times the wife would inherit, otherwise not, whether the

event were avoidable or not; as if he should have -said,.

“ When such an one has arrived,” &c. And the result
would be the same if the suspension were on anything in
the course of Providence, as the coming of the first of the
month, or the like. If the supension were on some avoid-
able act of the wife, she would not inherit, whether the
suspension and the act should both take place during the
husband's sickness, or the suspension in his health and the
actin his sickness; and if the act be one of necessity to
her, such as eating, drinking, sleeping, praying, fasting,
and both the suspension and the act should occur in his
sickness, she would inherit, according to all their opinions.
And if the suspension were in his health and the act in his
sickness, the rest would be the same, according to Aboo
Huneefa and Aboo Yoosuf, in the same way as if the
repudiation had been suspended on an act of his own.
When a sick Mooslim has said to his Mtabeeah wife,
« When thou becomest Mooslim thou art repudiated three
times,” and she embraces the faith, after which the husband
dies, he is an evader.1 If the woman were free, and a

1Difference of religion is au impedinent to inheritance, ad ke is
trying to prevert its renoval.
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kitabeeak, and the husband should say to her, “ Thou art
repudiated three times to-morrow,” and she then embraces
the faith, whether before or after the morrow, she has no
share in his inheritance; but if she should have embraced
the faith, and were then repudiated three times, the husband
being in ignorance of her having done so, she would inherit.
And when the wife of an infidel has embraced the faith,
after which he has repudiated her, he being ill at the time,
and has then embraced the faith himself, and subsequentlv
died while she is still in her iddut, she does not inherit.
So, also, when aslave has repudiated his wife in his sickness,
and then got his emancipation, and acquired property, she
has no right to inherit.
Case of a When a man hi health has committed the repudiation of
commie-  his wife to a stranger, and the stranger repudiates her in
padiatV'  sickness, and the commission were of such a nature that
it could not be withdrawn, she would not inherit ; as,
mi ntss. por jnstancej when he has invested him with the right of
repudiation.1 But if the commission were of such a nature
that it could be withdrawn, asif the person were appointed
an agent to repudiate, and the repudiation wére given in
sickness, she would inherit.
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CHAPTER VI.

OF “ RUJAT,” 1 OR RETAINING A REPUDIATED WIFE, AND OF
WHAT LEGALIZES A REPUDIATED WOMAN TO HER HUSBAND,
AND MATTERS CONNECTED THEREWITH.

R ujat is defined to be the maintaining of a marriage, in its Definition,
former condition 'while the wife is still in her iddut. When
a man has repudiated his wife by one revocable repudia-
tion, or by two repudiations, he may retain her while she
is still in her iddut, whether she be willing or not, accord-
ing to the sacred text, “ Hold them with humanity;” in
which there is no distinction between willingness and the
absence of it, or, in other words, without making willing-
ness a condition.2

Rujat, or retention, is of two kinds: Soonnee, or accord- Two kinds
ing to the traditions; and Buddee, or irregular. The otny“<
Soonnee form is when a man retains his wife by speech, Soore*
calls on witnesses to attest the fact, and intimates it to her;
if, then, lie should retain her by speech, as, for instance, by
saying, “ | have retained thee,” or “ have retained my
wife,” without calling upon witnesses to attest what lie has
done, or though he should call upon them to do so, yet if
ho fail to give his wife intimation, the rujat is Buddee, or *mdflu-
irregular, and contrary to the Sonnali, or traditions, but
still valid. And if be were to retain her by deed, as by
having intercourse with her, or kissing her with desire, or
looking on her nakedness with desire, it would still be a

1The word is also written with a husra (i) in the first syllable,
\mtfutha (u) is better. Inayah, vol. ii. p. 196.
a llidayuh and Rifayah, vol. ii. p, 248.
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retention with “ us,” but abominable; and he ought after-
wards to retain her, with a proper calling on witnesses to
attest the fact.

~ le words of rujdt are either sureeh or Mnaydt, that is,
as before explained, express or ambiguous. The express
are, “ | have brought thee back,” or “ have retained thee,” 1
or “ restored thee.” The ambiguous are, “ Thou art to me
as thou wert,” or “ art my wife,” and these are not suffi-
cient without intention. If he should retain her by words
of marriage, it would be lawful, accoi'ding to Moohummud,
and the futwa is to the same effect; and thus, when he has
married her, he is accounted to have returned to her. And
if he should say, “ | have married thee,” it would be a
rujdt. When he has said, “ | have x-etained thee for a
dower of a thousand dirhems,” and she has accepted, it is
valid, but otherwise not; for this is an addition to dower
which requires acceptance, and it serves as if he had
renewed the marriage.

As rujdt is established by speech, it may be so in like
wise by deed; as by matrimonial intercourse, or touching
with desire; so also by kissing on the mouth with desire,
by general agreement. There is a difference of opinion as
to kissing on the cheek, the chin, the forehead, or the head;
but the most probable and correct opinion is that any kind
of Kiss that would induce the prohibition of affinity would
be sufficient for this pui'pose. Looking on the nakedness
with desire is also a retention, but looking on any other
part of the person is not so; and whatever would induce
the prohibition of affinity would suffice also for rujdt
Kissing or touching without desire would not suffice, by
general agreement; but it makes no difference whether the
kissing, looking, or touching be on her part or on his, pro-
vided that when on her part it is with his knowledge and
without his prohibition. If it were purely on her part,
and without his permission (he being asleep, for instance),
or if she should act against his will, or when he is out of
his light mind, still it is reported, as from Aboo Huneefa

1 These two expressions are inflections of rujdt.
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and Moohummud, that it would be a retention, provided
the husband give credit to her assertion that the act was
with desire; hut if he should deny that it was so, the
retention would not be established ; so, also, if the husband
should die, and his heirs give credit to her assertion ; but
no proof could be received as to the fact of desire. Yet
if witnesses should attest the fact of actual intercourse,
that would be lawful. Retirement with a Moodtuddah or
woman in her iddut does not amount to retention, for that
is not peculiar to a right of enjoyment, and anything that
may be done by the husband that is not peculiar to such a
right is not rejention.
Retention by an insane person must be by act and not It is valid
by speech. Retention, like marriage, is valid, though
made under compulsion, or in jest, or sport, or by mistake; mijest.
and if a husband should allow a retention as pronounced
by afuzolee, or unauthorized person, it would also be valid;
but retention cannot be suspended on a condition ; as if a but not on
husband should say, “ When the morrow comes,” or “ when yo™dl"
thou hast entered the house,” or “ done so and so, | have
retained thee,” this would be no rujdt, according to them
all. Nor if he were to stipulate for an option would re-
tention be valid; and if he should say, after repudiation,
“ | have retained thee to-morrow,” or “ the beginning of
the month,” it would not be valid, by all opinions.
If a husband should claim to have enjoyed his wife, and Disputes
retirement has actually taken place between them, he may
retain her; but if no retirement has taken place, he has no
such power.1 When the parties are agreed as to the expi-
ration of the iddut, but differ as to the fact of rujdt, the
word of the wife is preferred, and all are agreed as to this;
but, according to Aboo Huneefa, an oath is not required of
her. If, however, the iddut be still unexpired, preference
is given to the word of the husband. If he should adduce
proof after the iddut that ho had said, daring her iddut,
“ 1 have retained her,” or “ have bad matrimonial converse

1 There can be no revocable repudiation of an unenjoyed wife.

See ante, p. 226, and consequently no rujdt.  See post, p. 289.
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with her,” or even though the idclut should have expired,

yet if lie then say, “ | retained her during her iddut," and
she should assent, it would he a rujdt. When a man has
said to his wife, “ | have retained thee,” and she

has answered on the instant, in connection with his
words, “ My iddut is past,” the retention is not valid,
according to Aboo Huneefa, and though the disciples were
of a different opinion, his is held to be correct. The dif-
ference, too, was restricted to cases where the time admits
of the expiration of the iddut, for otherwise the retention
would he valid, according to them all. And here they are
all agreed that her oath may he required as to the expira-
tion of the iddut. They were also all agreed that if she
remain silent for a time, and then say, “ My iddut is
past,” the retention would he valid. If the woman com-
mence the discourse by saying, “ My iddut is past,” and
the husband says in answer immediately, in connection
with her words, “ | have retained thee,” the rujdt is not
valid.
The right The right to retain a repudiated wife is at an end as soon
wifeex- as she has come out of her third courses if she be free, or
theun  ~ie sl'coud if she be a slave, that is, on the completion of
completion the tenth day, though the discharge should not have ceased.
tt(hu Where it has ceased before the completion of ten days, the
time for rujdt is not cut off till she has performed the
customary ablutions, or the time for prayers has past. |If
the woman be a kitabeeah, it has been said that the right to
retain her is cut off on the mere ceasing of the discharge.
And if a man should retain his wife after the ablutions
which terminate the proper time for retention, and should
return to former habits with her before the ten days have
expired, the retention would be valid. So, also, when the
tuyunirutn, O purification by sand, has been used instead cf
ablution. And if she has neither washed, nor the lull time
for prayer has passed over her, though she may have used
the band purification (being on a journey), then the time
for rujdt is not cut off merely by the purification. But it
is cut off when she has used such purification and has also
said her prayers, according to Aboo Huneefa and Aboo



f B

RETENTION OF AN UNIINJOTED WIFE. 289

~oosuf; when she has washed and forgotten a part of her
person to which the water lias not readied, if it be a whole
limb or more, the time of retention is not cut off, hut if less
than alimb it is.

A man has retired with his wife and has then repudiated Ryjatoi
her, saying, “ | have had no intercourse with her,” whether jomi wife,
she confirm or deny the statement he has no power to
retain her. Yet if he should retain her, and she should
bear a child, at any time less than two years, and though
only one day before she has given intimation of the expira-
tion of her iddut, the retention would be valid. And if a
man should repudiate his wife when she is pregnant, or
after she has been delivered of a child, while she is still
under his protection, and should declare that he had no
intercourse with her, he may retain her; because the child,
when it appears within a time that admits of its being his
(as, for instance, by its being born at six months or
upwards from the day of marriage), is ascribed to him, so
that its descent is established as from him.

A woman repudiated revocably may adorn and beautify A ropudi-
herself; and her husband should not enter her apartments atod wifc
without previous notice, or letting the sound of his shoes be huself. ™
heard, unless he means to retain her ; and lie has no rieht
to take her with him on ajourney until lie has called upon
witnesses to attest that he has retained her. So, also, if is
unlawful for him to send her out on what may be less than
a journey. And as it is abominable to take her on a
journey, so is it also to be in retirement with her.

A revocable repudiation does not render matrimonial Arovo-
intorcourse unlawful; go that if it should take place the
husband is not liable to the oohr. When a man has (i»os not
repudiated his slave wife revocably, and then married a trimmvar:
free WOMaN, he may still retain the slave. intercourse.
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Section.

B7tai legalizes a repudiated Wife, awZ matters connected
therewith. K

A free When a man has repudiated his wife irrevocably, with-
pudiater~ ou* giving her three repudiations, he may marry her again
thrice, or a during her iddut, or after its expiration ; but when he has
m w t'k’ repudiated her three times, being a free woman, or twice
remarried being a slave, it is not lawful for him to marry her again
married  till she has been married by a valid and operative contract
adenjoy- to another husband, who, after enjoying her, has repu-
ther hu"->  diated, or died, leaving her his widow. And in this thereis no
band. difference whether the repudiated woman were an enjoyed
wife or not so. Penetration after the second marriage is
a positive condition, but not emission. When a man has
had illicit intercourse with a woman, or converse with her
under a semblance of right, that does not legalize her to
her first husband, for want of a valid marriage. So, also,
when a master, by virtue of his right of property, has had
intercourse with his married slave, and she is in conse-
guence rendered unlawful to her husband, and then after
the expiration of her iddut has intercourse with her again,
that does not legalize her to her husband. When inter-
course has taken place with a girl so young as to be unfit
for the embrace of aman, that does not legalize her; but if
Itisauffi- she be fit for such embrace it does. A moorahik youth, in
though the natter of legalizing, is like an adult,1that is, when the in-
hnsbandbe tercourse has taken place before puberty, but the repudiation

Mds* not lill after ; for repudiation by a youth under puberty
puberty if is of no effect. By moorahik is to be understood a boy
moorahik, wj10j though under puberty, is capable of intercourse with

awoman, and whose connection with her obliges her to

wash; and Shums ool Islam has fixed the age at ten years,
or insane, Though the second husband be insane, or a slave, if
or aslave. }je have married with the permission of his master and has

consummated, the woman is rendered lawful. But when

1 Door ool Moohhtar, p. 261.
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aworen hes maried a dae without the permission of

is nester, ad the slave hes consumrated with her, after
which the narriage is dloned by tre nester, ad tre
she then repudiates her without having  interoourse

to tre alonance, se is ot rendered lanful

to her first husband, for which purpose enjoyrent after
the penmission is necesssary.  Interocourse with avery old
men wWho caot peretrate without the assistace of the
worars herd is not suffident o legdize her. When a
Christian women narried to a Mooslimbes been repudi-
ated by himthree tirres, ad hes then narried a Grristian
who enjoys her, sre is readkered lanfu to her Mooslim
hieband who hed repudiated here When a nen Hhes
repudiated his wife three tines, and she intenrarmies with
another husband who repudiates her three tires without
enjoying her, and she then marmies a third who does enjoy
her, se is rencered lanfu o whidhever of the two first
mey renarry ber. When a thrice repudiated worren hes
goostatized ad joined herself to the dar ool hurl) or a
foreign country, and hes been subsequently captured—or
when anen hes repudiated his slave wife twice, and hes
then becare her proarietor; in refther case is natrinonial
interoourse lanful until the woraen hes been narried to
aother husbard

When a nen hes repudiated his wife three tines and whena
de hes said “ My iddut heming pessed Trrarried again, ™ nal
wes enjoyed by my husband ad he hes repudiated €, tSnL>
and my iddut hes pessed,” her first husoand nay lanfully
beliee her if tine adrit of al this ad he thinks it oA asser-
highly praoeble thet de is goesking the truth When a
woen says thet her seoond husbend hes hed interoourse Feamar
with her ad he denies it, sheis lanful o the first, but if nater
the case were reversed, the second husband dedlaring and ax*aj°y
?i;e;tobwirgﬁnirtermsa srewould not ke lanful to tre edby

When anen hes married aworen by an invalid con when the
tract, ad hes repudiated her three tinres, he may lanfully e
re-many her though she should ot have intenrediately indidte
mamed with aother. When two witnesses heve altested S 2

C?2
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to a woman that her husband repudiated her three times,
gt a time that he was absent from her, she may marry
another ; but not if he were present.

Aboo 'l Casim, being asked by a woman whose husband
had repudiated her three times, but whom nevertheless
she could not prevent from coming to her, if she might kill

tect"hersdf him, replied, “ Yes, if you Kill him at the time that he is

frantre
adas

fomrer
husoed

Davicssfar

securing

approaching you, and you cannot otherwise prevent him ;
aXj severfj other learned men have approved of this

opinion ; but Asbeejanee was opposed to it, and it is stated

~  MOOitukut that thefutwa is in accordance with this
view. When two just persons have attested to a woman
that her husband has repudiated her three times, but he
denies it, and the witnesses die or go away before they
can give their testimony before the judge, she cannot
lawfully remain with her husband: and if she should
complain to thejudge that he approaches her, and the
husband should swear to his denial, and the judge (the
witnesses being dead) should decree for her return to her
husband, still she ought not to remain with him, but
rather to ransom herself with her own property, or to run
away from him; and if she can do neither, she may Kill
him when she knows that he is coming to her; but she
ought to do so with medicine, and has no right to Kkill
herself. But when she runs away from him she cannot
keep iddut and marry another husband. Sheikh Ilulwaee,
however, has said that, though that be the rule, she may,
as between herself and God when she has run away, keep
iddut and marry another.

Of the devices applicable to cases of this description,
thia seems to be one of the best: that the repudiated

tiouby the woman should marry a young slave just capable of legal-

husbarcl
leelizing
nmedium

izing her, ajjti then, after he has enjoyed her, get the
ownership of him by some means, which would cancel the
marriage> a man has said, “ If | many a woman she is
repudiated three times.” The device in such a case is for
afuzoolee or an authorized person to contract a marriage
between them, which the man may confirm by deed with-
out being forsworn, while if he were to do so by word he
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would be forsworn, and this device may be relied on.
When a woman is afraid that the legalizer will not repu-
diate her, she may say, “ I marry myself to thee, on con-
dition that my business is to be in my own hand, to
repudiate myself whenever | please,” and he accepts, such
a marriage is lawful, and the business is in her hands.

St
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CHAPTER VII.
OF EELA.

E eta is a husband’s prohibition of himself from approach-
ing his wife 1for four months when he is a free man,2 and
two months when a slave, the prohibition being confirmed
by a yumeen, or vow, either by God or without Him; as
by repudiation, emancipation, fasting, pilgrimage, or the
like. So that if the husband should approach his wife
during the time, he would be forsworn, and liable to
expiation, when the oath is by God, whether by Himselfor
by any of his attributes by which it is customary to swear,
or for the consequence of the condition in other cases;
and the eela would cease after the approach. On the
other hand, if he should not approach her during the time,
she would become irrevocably repudiated by one repudia-
tion, and the oath would be at an end, if it were for four
months; but if it were for ever, as by the husband’s
saying, “ By God! I will not approach thee for ever,”
or if he were to say, “ By God 1 | will not approach thee,”
without adding " for ever,” the oath would remain, except
in so far that the repudiation would not be repeated without
a second marriage. If, however, he were to marry her a
second time, the eela would revive, and if she were not
enjoyed, another repudiation would take effect after the
expiration of four months from the marriage; and if he

1 Curnally is implied.

' Founded on the text of the Kooran. “ They who vow to abstain
from their wives are allowed to wait for four months.” Sale vol i
p. 39.
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were to marry her a third time, the eela would again
return, and on the expiration of other four months another
repudiation would take effect if there were no intermediate
intercourse. If, subsequently to all this, he should marry
her after another husband has had her, repudiation would
not take effect on that eela, but the vow would remain ;
and if he should have intercourse with her he would
be liable to expiation.

When a man has sworn to abstain for less than four it cannot
months, he is not a moolee,1 'according to the saying of four
Aboo Abbas—*“ There is no eela in what is less than four months,
months,” which Aboo Huneefa adopted on receiving his
futwa, though he was at first of a different opinion.2 A
moolee is defined to be one who cannot approach his wife
without incurring some difficult or troublesome liability.3

When a zimmee has made an eela by one of the names of X X a
God, or by any of His attributes, he is a moolee, according
to Aboo Huneefa, but not so according to the other two ;
while if he should swear by repudiation or emancipation
he would be so in all their opinions. But if the oath were
by pilgrimage, or by fasting, or alms, he would not be
a moolee, according to them all; nor if he were to say to
his wife, “ If | approach thee thou art to me like the back
of my mother.”,4 When the eela of azimmee is established,
it is subject to the same rules as the eela of a moosliin in
all respects, except that when he has intercourse with his
wife, and the vow to abstain was by God, he is not liable
for expiation.

The words by which eela may be effected are either words by
sureeh or kinaydt. The sureeli, or express, are all such words
as first present to the mind the idea of sexual intercourse, eficcted.
as, “ | will not approach thee,” * 1will not unite with thee,”

“ 1 will not have intercourse with thee,” or “ I will not lie
with thee,” or “ wash away defilement on account of thee;”

1 Active participle of eela.

2 Uidayah and Ki/Zayuh, vol. ii. p. 271.

3 Door ool MooKhtar, p. 253.

4 This would be zihar, to which a zimmee is incompetent.  Sec
post, p. 324.
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for by lying with a woman coition is usually meant, and
washing for defilement on account of her is required for no
other cause but that; so, also, “ | will not deflower thee,”
when addressed to a virgin; for that cannot be done
without coition. The kinay&t, or ambiguous expressions,
are words that do not first present to the mind the idea of
coition, and are susceptible of another meaning, so long as
eela is not intended by them; such as “ I will not come
to her,” “ I will not enter to her,” “ Her head shall not be
joined to mine,” “ | will not abide with thee in my bed,”
“ 1 will not approach her bed,” &c. But if he should say,
“If | sleep with thee, thou art repudiated three times,”
having no particular intention, that would be eela; the
expressions being commonly used for coition, though if he
mean merely lying side by side, he would not be a moolee,
because that may be without coition. It is stated in the
Yoonabeea that eela is contracted by all expressions by
which a vow may be contracted. As if he were to say,
“ By God,” or “ By the majesty or greatness of God;”
and that it cannot be contracted by any words which are
not sufficient to effect a vow; as if he were to say, “ By
the knowledge of God, | will not approach thee,” or “ The
wrath of God be upon me,” and the like.

Who arc The persons competent to pronounce an eela are those
toContact wh* are competent to repudiate, according to Aboo Huneefa;
it- while, according to his two disciples, they are those who

can make a vow. They were all of opinion that no person
can be a moolee except by an oath against natural inter-
course, and if he is forsworn by any other than an oath of
that description he is not a moolee.
Whetmay If One should say, “ When | approach thee prayer is
peralty incumbent on me,” he would not be a moolee. Nor if he
whnthe  should say, “ If | approach thee, or solicit thee to my bed,
i%lla oot thou art repudiated. 1 But when he swears, by saying,
“ If 1 approach thee, pilgrimage is incumbent on me,” or
“ alms,” or “ fasting,” or “ a vow,” or “ the expiation of a

1 This would he no penalty, as a single repudiation maybe revoked,
contrary to the case of three repudiations.
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vow/' he is a moolee; while, if he were to say, “ To follow
ajimazah” (or corpse to burial) “ is incumbent on me,” or
“ to read the Kooran,” or “ to say my prayers,” he would
not be a moolee. But it ought to be avalid eela, if he were
to say, “ | am bound for a hundred rookds,” that is, to say
them with a hundred rookds (genuflexions), or anything
similar, that would usually be attended with some trouble.

If a man should say, “ | will not approach you two,” he
is moolee to both; and when four months have passed
without his approaching them they are both irrevocably
repudiated; and if he should approach only one of them
the eela would be void with respect to her, but subsisting
for the other, and he would not be liable for any expiation;
but if he should approach them both, the eela would be
broken as to both, and he would incur the expiation of his
vow. If one of them should die before the expiration of
the four months, the eela of both would be void, and no
expiation incurred, though he should afterwards have inter-
course with the other, according to general agreement.
But if he should repudiate one of them, the eela of the
other would not be invalidated.

When a man has said, “ 1 will not approach one of you
two,” he becomes a moolee to one of them, so that if he
have intercourse with either, expiation is due and the eela
void; and if one of them should die, or be repudiated
thrice, or became absolutely separated by apostasy, the eela
would be rendered specific as to the other; while, if he
refrain from approaching both till the expiration of the
four months, one of them, without distinguishing which, is
repudiated irrevocably, and he may apply the repudiation
to either at his pleasure; but he cannot make the eela
special to one of them before the expiration of the four
months, insomuch that if he were to attempt to do so by
indicating one of them in particular, and the four months
were then to expire, the repudiation would not fall on the
individual specified, but would still be general, and he
would have to make his choice; and if it should not take
effect on one of them (as by his failing to exercise his
choice) till the expiration of another four months, one

sl
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repudiation would take effect on the other, and each would
be irrevocably repudiated by one repudiation.

If a man should swear not to approach his wife and lus
“emale slave, or a stranger, he would not become a moolee
until lie had approached the stranger or the slave, wliere-
Upon }ie -would become a mooleg; for after that he could not
have intercourse with his wife without expiation. A man
has said to his wife and his slave, “ By God, | will not
approach one of you two,” he is not a moolee unless he
intend the wife; but if he approach either he is forsworn;
and even though he should emancipate the slave and then
marry her, he would not become a moolee.

A man having pronounced an eela on his wife, repudiates
j)er once irrevocably,—if four months expire from the time
of the eela, and she is still in her iddut, another repudiation
takes effect by virtue of the eela; but if her iddut is passed
there is no repudiation by the eela. And if a man, after
pronouncing an eela, should join himself as an apostate
to the dar ool hurb, or a foreign country, and the four
months should then expire, his wife would not become
irrevocably separated by the eela, by reason of the deca-
dence of his right over her, and her having become already
separated by the apostasy. There are, however, two reports
as to an eela and a zihar being rendered void by apostasy,
but this is approved. A slave having pronounced an eela
on his free wife, afterwards becomes her property, the eela
does not remain; but if she were to sell or emancipate
and then- re-marry him, the eela would revive.

When a man has said, “ By God, | will not approach
thee for two months and twoi months,” or “ I will not
approach thee for two months and two months after these
two months,” he is a moolee. But if he should say, “ By
QOG}j wi]l not approach thee for two months,” and then
should stop for a day and say, “ By God, | will not
approach thee for two months after the first two months,”
he would not be a moolee. So also if he should say, “ By
God, | will not approach thee for two months,” then stop
and say, “ By God, | will not approach thee for two
months,” he would not be a noolee.
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When a man has sworn not to approach his wife by-the when itis
emancipation of a slave,1 and has then sold him, the eela tle
fails, but revives if he again become possessed of the slave pation of
before ggoroeching his wife; not so, however, if this do & pseW°
not take place till after he has had intercourse with her. qucntlj
And suppose a man to say, “ If | approach my wife these sold
two slaves are free,” and that one of them dies or is sold,
that would not cancel the eela; whereas, if they were both
to die or be sold, whether together or one after the other,
the eela would be cancelled; while if ho should again by
any means becomes re-possessed of one of them, before
approaching his wife, the eela would revive as to that one;
and so also if lie became possessed of the other the eela
would also revive as to him, from', the time of the-re-
acquisition of the first. A man says to his wife, “ If | orproves
approach thee this my slave is free,” and four months been freg
having passed the matter is litigated before the judge, who
decrees a separation between the parties; the slaye then
adduces proof of his being free by origin; whereupon the
judge must decree his freedom and cancel the eela, restor-
ing the woman to her husband, because, in fact, proof has
been adduced that the husband never was a moolee, and
might therefore approach his wife without incurring any
liability.

If three eelas be pronounced at one meeting, only one Wh,n
takes place, according to the two disciples, on a favourable nore then
construction; but if they were at different meetings it
would be a repetition. When a man has said, “ By God, | nonneedou
will not approach thee,” and a day having passed he then woren0
says, “ By God, | will not approach thee,” and another day
having passed again he says, “ By God, | will not approach
thee,”—there, ariq three eelas and three vows; and if
he should riot approach her till the expiration of four
months, she would become irrevocably repudiated once,
and after the expiration of a day a second irrevocable
repudiation would take place, and again after another day

1 As by saying, “ If | approach thee, then my slave is free.” Ina-
yah, vol. ii. p. 211. ,
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a third, making three repudiations; after which she would
not be lawful to him till another husband has married her,
and even then, if he were to approach her after that, he
would be liable for three expiations. A man has said,
“ 1 will not approach for a year bating a day,” the day is
to be reckoned at the end of the year, by general agree-
ment. A man says to his wife, “ By God, | will not
approach thee for a year:” when four months have passed
she is irrevocably repudiated, and he then marries her
again and four months having passed, she is again irre-
vocably repudiated; but if he should marry her three
times, a third repudiation would not take place, because less
than four months w'ould remain of the year after the third
marriage. |If he were to say, “ | will not approach thee
for a year except a day,” he would not be a moolee on the
instant, according to “ our” three masters. But if after
this he should have intercourse with her, and there should
be four months of the year still to run, he would then
become a moolee. So also, if instead of “ except a day,
he should say “ except once;” but in the latter case the
time would be reckoned from the actual intercourse, while
in the former it would be from sunset on the day when it
took place. A man who is at Busrah, with his wife, does
not become a moolee by saying, “ I will not enter Ivoofah.
But when a man has said, “ | will not approach thee while
this river continues to flow,” and it is one whei'c waters
al'e never cut off, he is a moolee; otherwise not.
if the eela When the moolee was, at the time of contracting the
were made eela, in good health and able for matrimonial intercourse,
the fuy, or return to his wife, is by such intercourse, and
rescinded  Not by speech; and though he were to kiss or touch her,
tercoiLrsen” or look on her nakedness with desire, there would be no
return. Even though he should subsequently fall ill, still
the return must be by intercourse, according to “ us,” in
opposition to the opinion of Zoofr, who thought that allow-
ance should be made for inability at the end of the period.1

Bntmay But if the moolee were sick and unable for matrimonial
by speech, -

1 Inayah, vol. ii. p. 218.
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intercourse, or if liis wife were sick at the time of the eela, if madein
the return may he by speech, as by his saying, “ | have
returned to her;” and when he has said so it is like a
fuya, or return by intercourse, in nullifying the effect
of the oath so long as the sickness lasts. But if he
should become competent for matrimonial intercourse
before the expiration of the four] months, this fuy or
return by speech would be cancelled, and another must
he made by intercourse.1 When a /by, o1 return,
has been effected by speech, 'as by his saying, “ | have
returned to her,” repudiation does not take effect on her by
the passing of the time ; but the vow, if it were in abso-
lute terms, remains as it was, so that if he have intercourse
with her he is liable to expiation. If, however, it were
limited to four months, and he should have intercourse
with her after their expiration, no expiation would be in-
curred.2 If a man were prevented from matrimonial
intercourse by physical obstruction in the woman, or by physical
her extreme youth, or by jub, or impotency; or if he were
a prisoner in the enemy’s country, or she were with-
holding herself from him, or in a place unknown to him,
the return may be by speech, as by his saying, “ | have
returned to her,” or “ retained her,” or “ cancelled the
eela;” provided that the inability is continued till the
completion of the period. But if the preventive were only
legal, as by his being in the pilgrim’'s garment on hujj or
pilgrimage for four months, the return can only be by
actual intercourse.

When adispute has arisen between the parties within the WtUsputes

period the word is with the husband. Still, if the wife knows t[le parties.
that he is speaking falsely, she ought not to remain with him,
but rather to fly from him, or ransom herself with property.
And if the dispute should not arise till after the expiration
of the period, and the husband, claims that he returned to
her within the four months, he is not to be credited unless
the assertion is assented to by her.

1 Hidayah, vol. ii. p* 276.
2 Otherwise if before the expiration, because in that event the
previous return, by speech would have been void.
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Eelanace When a husband hes said to his wife, “ If thou wiliest,
afrediH V God, 1 will not goproach thee” and. she hes dedared
dfthe wo- that she wills' at the neeting, he becones a moolee.

another.

So dso when the reference is to the will of such a
person, and he dedares his will at the meeting.  When
anman hes said to his wife, “Thou art unlanful to ng,”
ad this has ocourred at a tine when there hes been ro
talk between, them of repudiation, he should be asked &s to
his intention; 1 ad if he intended repudiation thereby she
is irrevocably repudiated; if he intended three repudia
tions, three take effect; if two it is not valid, except in the
caxe of a ferdleslave; if he intended zihar, it is zihar,
acoording to Aboo Huneefa and Aboo Yoosuf, ad if he
intended avow, or had no particular,intention, it is eela,;
adif lieneat alig itis to be taken asmuch  If he

" were to say, “ You two are to e unlanful,” he would be

a moolee’ as to each of them and would be forsnom by

having intercourse with either. S
N\ 1 Hidayaji, fol, 1. @37$. 1 '\
\Y -
Venm
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CHAPTER VIIL.

OF “ ehoola” and what comes under its effect.

Section First.

Definition, conditions, and legal effect o f* KJioold.”

K hoota means to put off, as a man is said to khoold his
garment when he puts it off.1 It also means to demit or
depress generally.2 In law, it is the demission or laying
down by a husband of his right and authority over his
wife, for an exchange, to take effect on her acceptance,3by
means of the word khoold; and it is sometimes validly
effected by words of sale and purchase, and also sometimes
by words in the Persian language. Its conditions are those
of tuldk, or repudiation, and its effect one irrevocable repu-
diationA It is, however, valid as to three repudiations
when so intended. And if a man should marry a woman
three times, and give her a khoola in each contract, it
would not be lawful for him, according to “ us,” to marry
her after the third until she had intermarried with another
husband. The presence of the Sultan is not required as a
condition of the legality of khoold, according to general
agreement, and this is correct.

1 Kifayah, vol. ii. p. 278.
3 Door ool Mookhtar, p. 256.

(fiT

Definition,

Conditions,
Effcct-

3 This clause of the definition is added from the Door ool Mookhtar,

and is implied in what follows.

* Two reasons are assigned for this: a saying of the Prophet, and
because khoold is one of the kimydt, or ambiguous expressions by
which awife may be repudiated. Inuyalu vol. ii. p. 221, and see ante
p. 229.



. .oar

Mnobardt, Whether the word khoold, or moobarat (which means a
expres-A  mutual release),1 or sale, be employed, as, for instance,
sionsequi- whether a person should say, “ | have given thee a khoold

Iwi*but “Orathousand dirhems,” or “ repudiated thee for athousand,”
acceptance Or “ released thee,” or “ sold thyself to thee” or “ thy
required iU repudiation to thee for a thousand,” repudiation does not
allcases, take effect without her acceptance at the meeting, for the
transaction is an exchange.2
When,and  When married parties disagree, and are apprehensive
tems kj A& they cannot observe the bounds prescribed by Almighty
justifible.  God (or, in other words, perform the duties incumbent on
them by the marriage relation),3 there is no objection to
the woman’s ransoming herself from her husband, with
property, in consideration of which, he is to give her a
khoold; and when they have done this, one irrevocable
repudiation takes place, and she is liable for the property.
When the aversion is on the part of the husband, it is not
lawful for him to take anything from her in exchange for
the khoold. But this is only as a matter of conscience;
and if lie should take it, the legal effect is valid, notwith-
standing, and she has no right to demand restitution of
what she has given. And when the aversion is on her
part, “ we” abominate his taking from her more than he
gave her as dower; but, notwithstanding, it is lawful for
him judicially to take more.
Further Khoold and moobarat cause every right to fall or cease
thmi&ia which either party has against the other depending on
mutual ree marriage. With regard to a repudiation for property there
liabilities, arc two reports; but, according to that which is correct
and relied on, it does not operate as a release.1 When a
khoold is made by means of the word khoold, it does not
occasion a release of any other debts than dower, according
to Aboo Huneefa, as reported in the Zakir Rewayut, which
is held to be correct. In like manner, with regard to

' Door ool Mookhlar, p. 258. 2 Kifuyah, vol. ii. p. 278.
4 Inayah, vol. ii. p. 221.

4 The Khoolasu is cited as the authority, and it is confirmed by the
Door ool Moohhtar, p. 258.
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the word moobarat, though there is a difference of opinion,
the correct view is that it does not occasion a release of
other debts than dower.l1 So, also, with regard to the
words, sale and purchase: though there is the like differ-
ence of opinion, the most correct is, that, like khoold and
moobarat, they do not occasion a release of other debts
than dower. Neither these words nor repudiation for
property occasion a release of maintenance during iddut,-
without a condition to that effect; according to all opinions.
Nor do they effect a release from the maintenance of a
child, or the hire of suckling it, without a special condition.
If there is a condition to that effect, and a fixed time is
specified, the release is lawful, but otherwise not; and
when it is rendered lawful by specification of time and
condition, and the child happens to die before completion
of the time, the husband may reclaim a due proportion of
the hire.

When a Kklioold has been entered into’ for property
named, known, and equal to the dower, then if the woman
has been enjoyed and has taken possession of the dower,
she must deliver the exchange for the khoold to her
husband, and neither party can follow the other for any-
thing after the repudiation; and though she may not have
taken possession of the dower, she must still deliver the

’

11t appears from the Hidayah (vol. ii. p. 290.) that the difference
was between Aboo Huneefa and his disciples, and that Moohummud,
in direct opposition to him, held that nothing falls on either side
except what is specially mentioned hy the parties; while Aboo Yoosuf
agreed with him as to khgolti, but with Aboo Huneefa as to moobarat.
The author, asusual, gives the reasons on both sides, without deciding
for either. The compilers of the Futawa Alumgeeree have adopted the
opinion of Aboo Huneefa, without mentioning that of Moohummud,
and noticing Aboo Yoosufs only where it agrees with the master’s.
The authority cited is the Kanz oad Vuhuik, and it is confirmed by
the Door ool Moohhtar, p. 258.

3 Maintenance during the iddutis to be distinguished from any past
maintenance that may be due to her, which seems to fall as a right
depending on the marriage. Inayah, vol. ii. p. 230.

3 The word in the original is mookhalaul, which signifies mutual
action.
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exchange for the Jchoola, according to Ahoo Huneefa, and
has no claim for any portion of the dower. If, on the
other hand, she has not been enjoyed, yet has obtained
possession of the dower, the husband can take from her
the exchange for the klioolu; but, according to the same
authority, lie has no claim against her for half the dower,
on the ground of the repudiation being before consumma-
tion; and if she has not obtained possession of the dower,
the husband can still, according to his opinion, take from
her the exchange for the Jchoola, while she has no claim
against him for half the dower.

When a husband has releasedl his wife for known
property equal to the dower, the answer (or result) is
the same according to Aboo Huneefa and Aboo Yoosuf,
as it is in the case of JhoolA according to Aboo Huneefa
alone.

When aJchoola has been entered into for the dower, then,
~ NNie woman has been enjoyed and has obtained posses-
sion of it, the husband may reclaim it from her; and if
she has not obtained possession of it his liability for
the whole dower falls to the ground, and neither party
has any claim against the other for anything. If, again,
she has not been enjoyed, yet has obtained possession of
the dower, supposing it to be a thousand dirhems, the
husband may revert to her for the whole thousand, on a
favourable construction; and if she has not obtained pos-
session of the dower, her right to the whole falls to the
ground, on a favourable construction, and he has no
further claim against her.

When a Jdhoola has been entered into for a tenth of the
dower (still supposing it to be a thousand dirhems), then, if
the woman has been enjoyed and has got possession of the
dower, the husband may sue her for a hundred dirhems,
but must relinquish the remainder, according to all their
opinions ; and if she has not obtained possession of it, her
right to the whole falls to the ground: while, if she has
not been enjoyed, yet has obtained possession of the dower,

1 The word in the original is an inflection of moobarat.

s
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the husband may have recourse to her for a tenth of half
the dower, that is, for fifty dirhems, but leave her in pos-
session of the remainder; and if she has not obtained pos-
session of the dower, he isreleased from the whole, accord-
ing to Aboo Huneefa.

What has been said applies to cases where a khoold
has been entered into for the whole, or a part, of the
dower; but when they have entered into a mooharat for
the whole, or a part, of the dower, then the answer
would be the same according to both Aboo Huneefa and

Aboo Yoosuf, as according to the former alone in the case
of khoold.

When a man makes akhoold for what is due to his wife of
her dower, and it appears that nothing is due to her by
him, she must restore the dower to him. As if he had
said, “ | give thee a khoold for this slave of thine,” or " this
piece of furniture of thine that is in my hands,” and it
should appear that there was nothing of hers in his hands:
whereupon the khoold would be for the dower, and it would
fall if due by the husband, and must be restored if taken
possession of by her. But if he should give or enter into
a khoold with her, or give her one tuldk for the dower
that is due to her, well knowing that no dower is due
to her by him, and she should accept, one gratuitous
repudiation would take effect, which would be irrevocable
in the case of the khoold, and revocable in that of the
iuldk.

When a khoold has been entered into, any addition made
to the exchange is void. If a woman should enter into a
khoold on the terms of keeping a child till puberty, the
khoold is valid if the child be a female, but not so if the
child be a son; for a son ought to be trained to the man-
ners and behaviour of men, and is more likely, if left with
his mother beyond the proper age, to be trained to those of
women, which would be injurious to him. If the mother
should marry, the father may take back the child from her,
and though they should come to au agreement ou the sub-
ject, he cannot leave the child with her, for this is a right
of the child. And when it is said that a khoold would be
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lawful on the terms of keeping a child, it is to be under-
stood that the time for which the child is to he kept is
specified, for otherwise it would not be valid. A man
enters into a khoold with his wife, and there being an m an
child of the marriage, it is agreed that the child shall
remain with the father for two years-the khoold is valid,
but the condition void, for the child being an infant has a
rio-ht to be with its mother, and the right cannot be
cancelled by its parents. A woman takes a khoola from
her husband on the condition that she is to give her dower
to her child, or to such an one who is a stranger: the
khoold, according to Moohummud, is lawful, but the dower
belongs to her husband, and there is nothing for the child
or the stranger.

Miscclla- If a man should say, “ Give thyself a khoola, and she
n should say, “ | have given myself a khooldl from thee,”
woSW and the husband should allow it, it would be lawful with-
MiSused. out property; but the second Imam has said that
when the man says to her, “ Give thyself g khoola,” and
she says, “ | have given myself a khoold,” it is not without

property unless he intended it to be so0;2 and if he were to
say to a third party, “ Give my wife a khoold," he would
not have the power to do so without property, it the
husband should say to the wife, “ Give thyBelf a khoola,
and she were to say, “ | have repudiated myself, she won d
he liable for some property unless he intended that it sliou

he without property. Lo M
When itis A woman says to her husband, “ «ve mea >i -
used?” thousand dirhems," and he says, “ Thou art repudi =
one side L i - .11 wnrfls of the husband
and tnidh  opinions differ, some saying that the woicl
e are an answer to the request, and that the khoola is com

pleted, while others maintain that repudiation takes effect,

L that,1.™ i, ,o « «<M. The
is to construe his words as an answer” J

' The expressions in the original are, dS if it could be said in
English, “Khoold thyself,” and * | have hhoola d myself
« The question seerrs to be, whether it is a khoola or only a repu-

diation hy virtue of the word as one of the AnayM, or ambiguous
expressions, which require intention.  Sec arnte, p. --»=
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aftervards say, “ 1 did not intend them as an amswer;,” his
word would he preferred, and repudiation would take
effect without anything, thet is, gratuitously.  And in like
maer, if aworen should say to her husband, “ | have
taken a khoola fromthee” and he should say to her, “ | have
repudiated thee” sore say that this would be an arswer,
ad the khoola conpleted between themy while others
irsist that ane revocable repudiation would take effect;
and others, again, say that the’husband should be asked as
to his intention, ad his words if intended to be an amswer
should be taken as such; and that asimilar course should be
folloned in the first case, and the husband questioned as to
his intention A woran says to her husband, “ Give ne
a khoola for so much,” and he says, “ 1 have certainly
repudiated theethis is a commencenent without any
difference of gpinionl But when she liss said, “ Give ne
akhoola,” or “ | have bought myself,” ad he in answner to
her says, “ Thou art repudiated” the words are to be talken
as coming irstead of “ | have given thee a khoola;” ad
thefutwa is in conformity with this.

When a man hes said to his wife, “ Thou hest bought when the
fromme three repudiations for thy dower and mainterance
during iddut,” ad she hes arswered “ | have bought,” deae
there is ro repudiation till he say, ““ | have sold” unless he eniued-
intended to confirm the fact, and not to neke an offer.
But if he should say, “ Buy of me three repudiatiors for
thy doner and the nainterance of thy iddut,” and de
should say, “ | have bought,” there would be a conplete
khoola between them  ANnd if he were to say, “ | have
sold thyself to thee” ad she, “ | have bought,” there
would be animrevocable repudiation A man hes said o
his wife, “ 1 have sold to thee thy business for a thousand
dirhems” and she hes said at the nesting, “ | have dhosen
myself;” repudiation takes effect at tre thousand By-
standers2 say to a womran, “ Hast thou bought thyself
with ore repudiation for all the rights thet woren have

1That is, it is not to be taken as an answer to the previous request
for khoola.
1 Rather by-sitters.
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against men, of dower and maintenance during iddut?

and she answers, “ | have bought;” whereupon they say
to the man, “ Hast thou sold?” and he says, “ Yes:” the
khoold is valid, and the husband freed; though it has not
been said to the woman, “ Hast thou bought thyself
from him?” for the purchase of herself could only be from
her husband.

Section Second
Ofwhat may lawfully he the Exchange in K hoola.

What is lawful to be dower is lawful to be the exchange
jn khoold.

When a khoold has been entered into for wine, pork,
carrion, or blood, and the husband has accepted the terms,
a separation is established between the parties, but none of
the things specified is obligatory on the wife ; nor has she
10 restore any part of the dower.1 When the khoold is for
a slave of the husband'’s, or a husband repudiates his wife
for a slave of his own, nothing is due by her, but it is
necessary that she should accept in order to give effect to
the repudiation; and in every case where there is no
liabiiity for property, and the transaction is effected by the

khoold, or “ sale,” the repudiation is irrevocable; but
where it is effected by the word tuldk, or repudiation,
it is revocable, if after consummation; in the same way
as if a person should repudiate his wife for wine, or for
a release from any other debt than dower which he may
owe her, or for the postponement of such a debt, when
the release would be valid, and the postponement so
also, if for a definite time; but the repudiation would be
revocable.2

S

1None of the things specified could be the subject of dower,
and there is no khoola * but still a separation is established by virtue
of the term as one of the hinaydt or ambiguous expressions by which
repudiation is effected.  Inayah, vol. i. p. 223.

2 In none of the cases mentioned is the exchange property, other-
wise the repudiation would be irrevocable.  Seepost, p. 811
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A man says to his wife, “ | have given thee a khoola.,"l pifference
and she answers, “ | have accepted:” no part of the dower

drops, but an irrevocable repudiation takes place if such pressed
be his intention; and there is no necessity for acceptance;
so that if the husband really intended repudiation it would procal
take effect irrevocably, whether she accept it or not. But lorm
if he should say that he did not intend it, there would be
no repudiation. When he has said, “ | have given
thee a reciprocal khoola,”* without the mention of any-
thing as an exchange, it is correct to say that each of
the parties is released from his fellow, and if no part of
the dower be due by the husband, the wife must restore
what she may have previously received of it, for property
is implied in the word klioold.
When a khoola is made for something to be fixed b a_for
im or her, or by a stranger, it is lawful, as m the case ot %Cljeaﬂggd
dower, with this difference, that there the standard is the me%&f&
proper dower, while here it is the dower he may have or a
given her. If, then, it were to be fixed by the husband, stranger,
and he should specify that amount or less, it would be
valid; but if he were to specify more it would not be so
unless assented to by the wife; and, in like manner, if it
were to be fixed by her, and she should specify that
amount or more, it would be lawful; but if less, the abate-
ment would not be established unless he were content.
In like manner, when the amount is to be fixed by a
stranger, and he specifies more or less than the amount
given by the husband, thereupon abatement is not esta-
blished, unless assented to by the wife or husband, as the
case may be.

1 Arab, khuldto ki. The verb being of the first conjugation, and
signifying action only on one side, mere acceptance without an ex-
change is not sufficient to make a khoola.

5 Arab, khuldto hi. The verb is here an increased conjugation, and
of a form that signifies reciprocal action, implying that what is done
by the one is done by the other. It is not necessary, however, that the
wife should repeat the sameformula; for if she should say, “ | have
accepted,” that would be sufficient to complete the khoola—Door
ool Mookhtar, p. 259.
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Section T hied.
Of Repudiation for Property.1

A repndizc When a husband has repudiated his wife for property,

property is an(™ s™e has accepted, an irrevocable repudiation takes

irrevocable, effect and she is liable for the property. When he has
repudiated her before consummation for a thousand, and
three thousand are due by him to her for dower, one
thousand and five hundred drop by reason of the repudia-
tion being before consummation; and the remainder being
a debt against him, one thousand of it is set off against
her liability, and she is entitled to revert to him for five
hundred. When lie lias made the dower into three parts,
and repudiated her once for a third of the dower, and
then a second and a third time in like manner, three repu-
diations take effect, but only one-third of the dower drops,
the husband being liable for the remainder.

The ex- If a woman should say, “ Repudiate me three times for

divisible3 a thousand,” and he should give her one repudiation, she

when tlirre would be liable for a third of the thousand;* but if she

tiorofare  were to say, “ Repudiate me three times on a thousand,”
asked for, and he should repudiate her once, she would not be liable
one given, for anything, according to Aboo Huneefa,3but the husband
would have power to revoke. If, on the other hand, the
husband should say, “ Repudiate thyself thrice for a thou-
sand,” or “ on a thousand,” and she should give herself one

' Arab, mat, defined to be “ that which can he taken possession of,
and secured” (Kifayah, vol. iii. p. 103), and therefore something
tangible or corporeal.

3Because in contracts of exchange not only the whole but the
parts of the things exchanged are held to be opposed to each other ;
the case is therefore the same as if she asked each of the three repu-
diations for a third of the thousand (Hidayah, vol. ii. p. 284).

3While the disciples thought that the wordsfor and on were sub-
stantially the same in contracts of exchange, Aboo Huneefa was of
opinion that on (ula) is properly a conditional particle, and that the
ease is the same as if she had said, “ If you repudiate me three times
you shall have the thousand” (Kifayah, vol. ii. p. 285).
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repudiation, nothing would take effect. A woman says to
her husband, “ Repudiate me three times for a thousand,”
and he having already in fact repudiated her twice
gives her one repudiation, she is liable for the thousand.
And if he should say to her, “ Thou art repudiated
on a thousand,” and she should accept, she would be
repudiated and liable for the thousand; this being like his
saying, “ Thou art repudiated for a thousandand accept-
ance is required in both eases. A man lias said to a
strange woman, “ Thou art repudiated on a thousand if
I marry thee,” and she accepts, after which he marries
her, but no regard is paid to the acceptance unless it take
place after marriage.

When a man has two wives and they both ask liim to
repudiate them both on a thousand dirhems, or for a thou-
sand dirhems, and he repudiates one of them, she becomes
liable for her share of the thousand, and if he should repu-
diate the other she would also be liable for her share, if
the repudiation took place at the meeting. But if they
separate before he has repudiated one of them, the decla-
ration of both is cancelled by the separation, and if he
should repudiate them after that, the repudiation would be
without any exchange. A man having two wives says,
“ One of you two is repudiated for a thousand dirhems,
and the other for five hundred,” and both accept, they are
both repudiated, and each liable for five hundred, what is
beyond that being in doubt between them; but if he
should say, “ and the other for a hundred deenars,” neither
would be liable for anything, because there would be
doubts as to each.

When a man repudiates his wife on condition that she
shall release him from his bail for tho person of such an
one, the repudiation is revocable; but if it were on con-
dition of her releasing him from the thousand for which
he is bail to her for such an one, the repudiation would be
irrevocable.1 “ Repudiate me” (she says) “ on condition

of my postponing the payment of what you owe me,” and

1 In the first case the consideration would not be property.
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he does repudiate her: if there he a fixed term for the
postponement it is valid, but otherwise not, and the repu-
diation is revocable in both cases.
Delivery of A postponement of the exchange for a khoold is valid,
the ex- though the term should be unknown, if it be capable of
kiwotd “  being fixed, as for instance, the time of reaping, or treading
may be  out tpe gra;n; put if the uncertainty be very great, as the
fo-pore . kiowjng of the wind, for instance, the postponement is not
valid and the property is due immediately. A khoold may
be lawfully made on the crop of the woman’s land, or
the riding of her cattle, or her own service in any way
that would not require her being in retirement with him,
or on the service of a stranger.l
How Khoold is regarded on the part of a husband as a
khoold IS suspension of repudiation on acceptance by the wife; so
onthepart that his retractation of it is not valid, nor is it cancelled by
of thebus- pis rising from the meeting; while it is valid though she
were absent, insomuch that when she receives the intel-
ligence of it she has an option at the meeting. The sus-
pension of it on a condition and with reference to a future
time is also valid; as when a. person says, “ When to-
morrow comes,” or “ when such an one arrives, | have
khoold'd you for a thousand,” she has to accept after the
and on coming of the morrow, or the arrival of the person. On
that of the fpe part Of the wife it is to be regarded as a transfer, for
an exchange as in sale, so that she may retract before
acceptance; and it is cancelled by her rising from the
meeting, and neither its suspension on a condition nor a
referring of it to a future time is lawful. There may, how-
ever, be a condition of option to her though not to him.
A man has said to his wife, “ Thou art repudiated on a
thousand on condition that I am to have an option for
three days,” and she accepts: the option is void, and the
repudiation takes effect; but if he were to say, “ Thou
art repudiated on a thousand on condition that thou art to
have an option for three days,” and she should say, « I

1 These being profits are sufficient as the subject of dower. See
csfe, p. 93.
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have accepted,” and were to refuse the repudiation within
three days, it would be void; while if she were to adopt it
within the time it would take effect, and she become liable
for the thousand to her husband. If they should enter
into a khoold, both being walking at the time, and the
words of each are consecutive, the Tdioold is valid, but it
they are not consecutive it is not; neither does repudiation
take effect.

A repudiation on property comes into the stead of a
klioold as to its effects; except that in the latter when
the consideration is void there remains an irrevocable
repudiation, while in the former when the considera-
tion is void the repudiation is revocable, and when the
consideration is incumbent on the wife the repudiation is
irrevocable.1

A woman says to her husband, “ | asked thee thrice for
a thousand, and thou gavest me one,” and the husband
says, “ Thou askedst of me one:” the word is with her
(that is, hers is to be preferred), and the burden of proof
upon him.  And when a man says to his wife, “ | repu-
diated thee yesterday for a thousand dirhems, but thou didst
not accept,” the word is his with his oath. It he should
say, “ | sold thee yesterday thy repudiation for a thousand,
and thou didst not accept,” and she should say, “ | did
accept,” the word is with her (or hers is preferred),
because an acknowledgment of sale is an acknowledgment
of acceptance, that being a condition of sale. The
difference between the two last cases is, that a repudiation
for property is a yumeen or oath on the part of the husband,
and acceptance only the condition on which it is made to
depend. Acknowledgment of the former, therefore, is not
an acknowledgment of the latter, and when married parties
differ as to the occurrence of a condition, the word of the
husband is preferred because he is the denier. But in the
case of sale, as the contract cannot be effected without

1 There is another important' exct_ept_ion, that the repudiation tor
property is not what is termed niooskit 1il hookooh, or afeller of rights
depending on marriage. See aNtg, p. 304.
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acceptance, acknowledgment of sale is necessarily an
acknowledgment of acceptance, and when the husband,
after acknowledging the former, denies the latter, his denial
is a contradiction in terms, and not entitled to any credit.1
In like manner if one should say to his slave, “ | sold
yourself to you for a thousand, but you did not accept,”
and the slave should say, “ | did accept,” the word of the
slave would be preferred; while if the master should say,
“ 1 emancipated you yesterday for a thousand, but you
did riot accept,” and the slave should say, “ I did accept,”
the word of the emancipator would be preferred; emanci-
pation and repudiation being in this respect alike.2 If a
woman should say, “ | asked thee to repudiate me for a
hundred, d irh em and the husband should answer, “ Nay,
but for a thousand,” the word is with her ; and if both
should adduce proof, the proof of the husband would be
preferred. And in like manner, if she should say, “ Thou
inadest a Klioold with me for nothing,” and the husband
should say, “ Nay, but it was for a thousand,” the word
would be with her; and if both should adduce proof hers
would be preferred. 3And if he should claim a kJwold on
property (that is, sue for property on the ground of a
khoold) and she deny it, repudiation would take effect by
reason of his acknowledgment,4 and the claim for property
would* remain as it was, the word being with her, as she is
the denier. But not so in the opposite case; and if he
should deny a khoold, or claim that there was a condition,
or exception (istisna), or say that “ A hat | took possession of
was a debt due to me,” or they should difier as to the khoold
having been on compulsion or willingly, the word of the

1 Hidayah and Kifayah, vol. ii. pp- 289 and 290.
3 Kifayah, vol. ii. p. 290.
3 From here to the end of the paragraph is from the Boor ool

Moohhtar, p. 258.

* Involved in the claim of khoold, which, as already observed, is on
the part of the husband a suspension of repudiation on acceptance by
the wife, and therefore implies, when a claim is founded upon it, that
the transaction has been completed by acceptance, as in the case of
sale.
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husband would be preferred. A woman has sued for
dower and maintenance during her iddut, and that her
husband repudiated her, and he has pleaded a khoold, and
there is no proof, the word is hers as to the dwoer, and
his as to the maintenance.l

11t is hers as to the dower, because, irrespective of the question
of repudiation, or khoold, a wife iajtrimd facie entitled to payment of
her dower by the mere contract of marriage ; aud it is his as to the
maintenance, because she lias no right to maintenance during her
iddut, except in a case of repudiation. Ilia claim of khoold here is,
therefore, not an acknowledgment of repudiation, or else the word
would be hers with respect to the maintenance as well as to the dower.
In the case of Moonshee Bud ool Kulieem, appellant, and Mt. Lutce-
fut oon Nessa, respondent (Sevestre’s Reports of Indian Cases
affirmed on Appeal by the Privy Council, vol. vii. p. 251), the follow-
ing question was put to the Cazee, or Moohummudan law officer of
the court of S. D. A., Calcutta“ Does the mere fact of the husband
pleading a khoold nama have the effect of proving a divorce, such as
to entitle the wife to claim the immediate payment of the dower, just
as if the alleged divorce had been proved ?” And the Cazee is
reported to have answered—*“ Under the circumstances mentioned in
the question put by the court, the fact of the husband pleading or
asserting a khoold (which means a divorce in lieu of property) will
have the effect of a divorce, and will entitle the wife to obtain imme-
diate payment of her dower, just as if the divorce had been proved.”
The Cazee quotes, among other authorities, the passage now under
consideration, but he stops at the word *“ dower,” and omits the
important words, “ and his as to the maintenance,” which appear
to me to contain the true clue to its meaning. Moreover, it appears
that in the other authorities which he has quoted (the originals of
which are given in Mr. Sevestre’s excellent report, and which are all
cases of claims, and not of pleas), the Cazee lias added to the word
“ claims,” wherever it occurs, the explanation, “ or pleads,” and that
in one of them he has added the following words, which appear in the
report within parentheses, and on which the reporter remarks in a
note (p. 257) that they are the Cazee's own explanation ot the law:
“ it matters not whether the husband originally be a plaintiff or
defendant.” | have no doubt that the Cazee delivered his opinion
conscientiously, but 1 think he was mistaken, though the judgment
of the court, was founded on it in preference to thatof Moulvie Ahmnd
(Mufti or law officer of the superior court), whose futwa expressly
restricted the effect of the husband’s allegation of the khoold to a
case where the husband is plaintiff in the suit. (Appendix to Pro-
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When a wife has made a khoola with her husband on
property, and has subsequently adduced proof against him
that he had repudiated her three times, or irrevocably,
before the Klioola, the proof is to be received and the ex-
change restored; and here the inconsistency does not
prevent the acceptance of her proof. When the parties
differ as to the genus, or species, or quantity or quality
of the subject of the klioola, the word is with the wife,
and the proof on the husband. So, also, if she should
say, “ | made the klioola for nothing,” the word is hers, and
the proof her husband’s.

When a woman appoints a person her agent for klioola,

tilen revopes the appointment, revocation is without
effect if unknown to the agent; but if she should send a
messenger to her husband for the same purpose, and then
recall him before the message is delivered, the revocation
would be good, whether known to the messenger or not.
A man says to two persons, “ Make a khoola with my wife
without anything,” and one of them does so: repudiation,
however, does not take effect; but if two men were
desired to make a khoola for a thousand, and one of them
should say, “ I have made the klioola,” and the other, |
have made the klioola for a thousand,” it would be lawful.
If a man should appoint another his agent to make a klioola
for so much, and the agent should say, “ | have made a
klioola of such an one from her husband on so much,” it
would be lawful, though the woman were not present; and
although it has been said that one person cannot act as an
agent for both parties in a khoola, yet this is deemed a
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ceedings in Appeal, p. 51.) The learned Mufti seems also to hare
perceived, what was overlooked by the Cazee, that the defendant did
not in reality plead a khoola, which would of necessity have implied
something done by himself, but merely stated in his answer that “ his
wife gave him a khoola,” and adduced in support of his allegation a
writing which, though he called it a khoola nama, was not so in
reality, as it professed to he only on her part, and was signed only by
herself; whereas a proper khoola nama is not only bilateral, and the
husband a necessary party, but he is the principal party to it.
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XX': '~ precedeiit that he can; which is more agreeable to the
Rewayut Asul, and is correct. \Y; A d
A youth, a madman, or a slave may lawfully be ap- is'mgr.
pointed by either of the parties to give or receive the sonmaybe
khoola in his or her stead. PRk
When a man has made a Kklioold for his grown-up a Kwod
daughter on her dower and with her permission, it is
lawful. When it is done without her consent, or snbse- his adult
quent sanction, and the father has not given security for daughter;
the dower, the transaction is not lawful, and the klioold is
without effect; but if he has given security repudiation
takes effect; except, however, insomuch that it is not ope-
rative till the news reach her and she approves; and if she
does not Approve of it she may have recourse to the
husband for her dower, and he can sue the father on his
security.
When firman has made a khoold for his infant daughter A A
on her own property, it is not lawful as against her, and daughter;
her dower does not drop, nor does the husband get any
right'to what belongs to her; but does the repudiation
take effect? ®There are two reports, and, according to the
njb&t,authentic, it does. If ahusband should give a klioold
to'his infant wife on a thousand, and on condition that her
father is to be security for the thousand, the khoola takes
effect, and the father is. liable. When the khoola is made,
without any security, for the infant's dower, the matter
must stand over for her sanction, and if sanctioned she
is repudiated, but her dower does not dropi When
the klioold is between a husband and the mother, of an
infant, and the mother refers the exchange td her own
property, or becomes security for it, the klicold is com-
plete, in the same way as if it were with a stranger;
and though she did neither it would be so, according to
the best report- _ ' YV o
When a father has made a khoold for his infant son it is jnJAt son
not valid, without any waiting for the son’s sanction.
Khoold is lawful when given by a drunken person, 'of *****
one who is under compulsion, but the khoold of a yduth undercom
under puberty, or an insane person, is void. y pua10v
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KhooM When a woman has entered into a Jchoold in sickness for

mece by a the dower due to her by her husband, and then dies in her
iddut, he is entitled to the less of his share in her inherit-

illness. ancCj and the dower, if it came out of the third of her
property; and if she have no other property than the
dower, he is entitled to whichever may be the less of his
share in the inheritance and the third ; but if she does not
die till after the expiration of the iddut, he is entitled to the
dower from a third of her property.



*(D

f)

CHAPTER IX.

OF ZIHAR.

Zinhar is derived from zuhr, the back, and, as rendered in Definition,

the dictionaries, is the sayingby a man to his wife, “ Thou
art to me as the back of my mother.” In legal parlance it
is a man’s comparing, or likening his wife, or any undi-
vided part of her, or any member which implies the whole
person, to a part that it is not lawful for him to see of a
woman that is perpetually prohibited to him, though only
by fosterage or affinity. And it makes no difference
whether the wife be free or a slave, or a moodubburah,
mookatibah, or oom-i-wulud, or a kitabeeah. But it is a
necessary condition of the woman that she should be a
wife, and of the man that he should be one capable of
making expiation, for zihar by a zimmee, a boy, or an insane
person is not valid. If a man should marry a woman with-
out her authority, then ziharl her, and she should subse-
quently sanction the marriage, the zihar would be void f
and though aslave, or a moodubbur, or mookatib, should zihar
his wife, the zihar would be valid; yet zihar to a female
slave, whether enjoyed or not, is not valid. So, also, if
the likening Were to a woman prohibited to the husband
only by a temporary illegality, as a thrice repudiated wife,
the zihar would not be valid.

1 Literally, “ back her,” though in a different sense from the expres-
sion as used in English. To avoid periphrasis and ambiguity, 1 use
the original word, both as a verb and a substantive, as if it were
English.

3 Becausg, till the sanction, she would be unlawful to him, and the
pillar of zihar is the comparison of one that is lawful to one that is
not. Inayah, vol. ii. p. 280,

Y
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How it is The pillar of ziharis a.husband’s saying,' = Thou art fo

corstituted. me Hke the back 0f.my mother,” or expressions of the like
effect.  When a man has said, “ Thy head is to me, or
“ thy face,” or. “ thy neck,” or “ thy nakedness,” he becomes
a moozahird So, also, when he has said, “ Thy body is to
me like the back of my mother,” or “ the fourth,, or “ ha
of thee,” or any other undivided portioh. Butif the part
mentioned be one that does riot imply the whole person,
such as the hand, or foot, zihar is not established. 1
he should say, “ Thy back is to me like-the back oi my
mother,” or “ her belly,” or “ her nakedness,, or sher
thio-h,” it would not be a zihar. But if the person lierseit
is likened to any member of his motjier that it'is unlawful
for him to look on, it is the same, as 'likeningdo her back.
So, also, if the likening be to any other woman ampng
those who are perpetually prohibited to him, as his sister
or aunt, or foster-mother, or foster-sister. When the
likening is to what may be lawfully seen, as the hair, the
face, the head, the hand, the foot, it is notazihar.. at he
should say, “ Thou art to me like the back of thy mother,
he would be a moozahir, whether she were enjoyed or not ;;
but if for mother, “ thy daughter” were substituted, it %
would only be in the case of the wife having been enjoyed
that he would be so. If the likening were to the wife of;
his father, or,of his son, it would, be Ayr,, whether the
father or son bad consummated "with the wife or not. So, .
also, if the likening were to a woman with whom the father
or son had illicit intercourse; according, to Aboo YoOsuf,
and thisiS correct, 'And if the likening were to the.mother
or daughter of a woman with whom the husband had illicit
intercourse, it would he a zihar. But ifbe had only kissed
a woman, or seen her riakedncss with desire, and should
then liken his wife to her daughter, he would ifet be, a

Effect of ™The effect of zihar is to illegalize matrimonial inter,’
zihar. course, or any solicitation to it, till expiation has been

Ve A AT r \ A\ -

< Active participle of a eonjugatiori that signifies reciprocal actioh.’
It means the “ comparer,” or husband who makes zihar. \\
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made. And if intercourse should take place before expia-
tion, pardon must be asked of God; but no other penalty
is incurred than the first expiation, and the husband should
refrain from her till expiation. Though, after the zihar, he
were to repudiate her irrevocably, and then marry her,
sexual intercourse or any other enjoyment with her would
be still unlawful till expiation. So, also, if tho wife were
a slave and he should ziliar her, and then purchase her, so
as to cancel the marriage by virtue of her becoming his
property; or, if being free, she should apostatize from
‘Islam, join herself to the dar ool hurb or aforeign country,
be captured and then purchased by her husband; or if
after zihar, he should himself apostatize from the faith
(according to Aboo Huneefa), or if he should repudiate
her three times, and she were then married to another
husband, and should subsequently return to the first; in
none of these cases would sexual intercourse be lawful
till expiation. And if they should apostatize together and
then return to the faith, they would still be under the zihar,
according to Aboo Huneefa.

In all that lias been said of the effect of the zihar, it is
implied that the zihar is absolute and perpetual. But
when it is limited, as if it were for a known time, as a day
or month, or year, then, if he approach her within the
time, expiation is obligatory on him, but if he do not
approach her till the expiration of the time, expiation
drops, and the zihar itself is cancelled.

A wife is entitled to call on her moozahir husband to re-
turn to his matrimonial duties, but she may also prevent
him from any enjoyment with her till he has made expiation,
And if a moozahir should not make expiation, and the matter
is brought before the judge, he is to imprison him till he
does so or repudiates his wife. When he has said, | have
expiated,” he is to be believed, unless he is known to be
addicted to lying.

If a man should say to his wife, “ Thou art to me like
the back of my mother,” he is a moozahir, whether he
intend zihar or not, or had no particular intention; and
though he should actually intend repudiation, there would
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still be nothing but zihar. So also if he were to say*
! am a tnoozcihiv to thee,” he would be a rnoozcihir,
whether he intended it or not, and whatever he might
intend, still it would be nothing but zihar. And, in like
manner, if his words were, “ Thou art to me like” the
belly,” or *“ thigh,” or “ nakedness of my mother,” it
would in all respects be the same as if he had said, “ like
the back of my mother.” If he were to say, “ Thou art
from me as the hack of my mother,” or “ to me, or c with
me,” or “ at me,” he would be a moozahir. But if he
should say, “ Thou art my mother,” though it is abomin-
able to say it, he is not a moozahir; and similar to that
would be his saying, “ O my daughter,” or “ O my
sister,” and the like. And if he were to say to her,
« Thou art like my mother,” or “ as my mother,” intending
repudiation, it would be irrevocable, and if he intended by
it zihar, it would be according to his intention.1 Even
though he should say, “ If 1 have intercourse with you I
have it with my mother,” nothing would be incumbent on
him. When he has said, “ Thou art unlawful to me as
my mother,” intending repudiation, or eela, or zihar, it is as
he intended; and if he had no intention it is zihar, accord-
ing to Moohummud, whose dictum is said to be correct.
A woman cannot be moozahir to her husband, according
to Moohummud, and thefutwa is with his opinion.

It is a condition of zihar that the husband be a person
capable of making expiation, hence the zihar of a zimmee,
a boy, or an insane person is not valid, as already mentioned.
It is also a condition that he should not be lunatic,
astonished, pleuritic, or in a faint or asleep ; and zihar by
any one in these states is not valid. But it is not neces-
sary that he be in earnest; so that zihar by one in jest is
valid: nor that he be acting willingly or with design, so
that the zihar of one under compulsion or a mistake is

1 The expression is ambiguous, aiul he should, be asked for an
explanation.  If he were to say it was to do her honour-, the expres-
sion would also be taken according to hisintention. Hidayah, vol. ii.

p. 296.
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valid. Nor is it necessary that zihar be free from a stipu-
lation of option, for it is valid with such a stipulation.
Zihar by a drunken man is valid; so also by a dumb man
when made in writing or by intelligible signs and with
intention, as repudiation is valid in like circumstances.
The husband of a mujooseah having embraced the faith,
a zihar by him, before Islam has been submitted to her, is
valid, for he has then become one capable of making expi-
ation.

Zihar is valid to an infant wife, or one under physical As totho
obstruction, or iu her courses, or under purification after womeD
childbirth, or one who is insane or unenjoyed. If a man
should give his wife a revocable repudiation, and then a
zihar while she is in her iddut, the zihar is valid. But
not so if given to a wife thrice or irrevocably repudiated,
or to one under khoold, even though the iddut wore unex-
pired. And if a moozahir should repudiate his wife con-
tinuously with the zihar, expiation would not be required,
according to general agreement.

When a man has said to his wife, “ Thou art to me like

the back of my mother to-morrow or after to-morrow, it toting
is but one zihar; but if he were to say, “ | hou art to me
like the back of my mother to-morrow, and when after to-
morrow has come,” there would be two zihars, and if he
should make expiation to-day, it would not suffice For the
zihar which would take effect after to-morrow. If he were
to say, “ Thou art to me like the back of my mother
every day,” there would be only one zihar, which would
be cancelled by one repudiation. But it he were to say,
« Thou art to me like the back of my mother in every
day,” the zihar would be renewed each day, and when one
day had passed, the zihar of that day would be void, but
he would become moozahir by a new zihar for the next
day ; he might, however, have intercourse with her in the
night, and if he should make expiation in the clay, the
zihar of that day would be void, but it would return on the
mMorrow.

If a man should zihar his wife, and then associate another
with her in the zihar, or say, “ I'hou art to me like this, another.

8L
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intending zihar, it would be valid. And if he should say
to a third, “ | have associated thee in the zihar of those
two,” he would be a moozahir to the third for two zihars.
If he should say to several wives at once, “ Ye are to me
like the back of my mother,” he would be moozahir to them
all, and liable in an expiation for each.

A zihar may be suspended or made dependent on a con-
dition; as if one were to say, “ If thou enterest the house,
or Jocakest © sucll an One, thou art to me like the back
of my mother.” And when one has said to a stranger,
“If 1 marry thee, then thou art to me like the back of my
mother,” and subsequently marries her, he is a moozahir.
But if he should say to her, “ Thou art to me like the
back of my mother if thou enterest the house,” it would
not be valid; so that if he were subsequently to marry her,
and she should enter the house, he would not be a moozahir,
by general agreement. When a man has suspended zihar
on a condition, and then irrevocably repudiated his wife
before tiie occurrence of the condition, but the condition
subsequently occurs while she is still in her iddut, the
zihar does not descend. When a man has said, “ Thou art
to me like the back of my mother, if God will,” it is not a
zihar; but if the words were, “ if such an one will,” or
“if thou wilt,” it then depends on the will being expressed
at the meeting. And when a man has said, “ If | approach
thee, then thou art to me as the back of my mother,' he is
a moolee; and if he abstain from her for four months, she
is irrevocably repudiated by the eela, but if be approach
her within the four months he is liable to expiation as for
zihar ; while, if he should marry her again after she has
become repudiated by the eela, he would be a noozahir.

Sectign.
Of Expiation.

It is obligatory on a moozahir to make an expiation if he
intends to have intercourse with his wife after a zihar;
but if he is content that site should remain unlawful to
him, and has no intention of returning to matrimonial
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intercourse with her, he is not lidble to eqiation  When
he hes ance resolved on rerewing such intercourse, ad
eqiation hes in corsequence becore incubent an him
he may be compelled to neke it; but if he should again
determire to refrain, the necessity for expiation would
drop; ad o, aso, if either of the parties should die after
the resolution to renew

The exqaiation for zihar is the emandpation of an abso-
lute slave, of whom the husbad is the onrer, andwho is
in possession of all his wseful capedties, without any
exchange, adwith tre intention of neking expiation It
makes no difference whether the slave be Mboslimor inficel,
mele or fenele an infant or adut  If a man shoud
emancipate half of his slave, and tlieu the other half before
having intercourse with liis wife, the expiation would be
lawful; but not so, according to Aboo Hureeia, if the
second halfwere not emancipated till after the interoourse
When a slave hes been emancipated without any intention
of expiation, but intention is superadded after the eman
cipation hes taken place, the eqaiation is not lasful. A
deaf slave is lanful for exqaiation if he can hear at all, but
not <o if he is totally deaf. And a dunb slae is not
lanful, for want of are wseful quality—which is speech
Where there is only apartial loss of the wseful quality, it
does not prevent the legality of the expiation; so that a
a slaewith ore eye is lanful.  So, also, a slave that is
meined of are hand ad ore leg, if they are on gooosite
sides of the body; but if they are both on the sane side,
he isnot lamful.  And pelsy in both hends is a disgudifi-
cation, being the entire loss of oe wseful quelity,. A
mujboob is lawful; but a slave thatisblind, orhes lost hot i
his hands, or both his feet, amoodubhur and anoom iwulud
(Who are in a measure free already), and a tnookatib Who
hes paid a part of his rarsom—are all unfit dgjects for
eqpiation If none of the ransomis paid, the enancipa:
tion of amookatib is sufficent, and he becones ertirely
released from tte rarsom A eunuch, ad a slave who
hes lost his ears, or his nose, or his lips, if still able to edt,
are lawful; but not 0 oe who hes lost the thurts of
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both hands, or three fingers on each hand. Females with
physical obstructions to intercourse, and males who are
impotent, are lawful; but not so the insane, nor one that
is sick and in extremis; nor a male apostate, according
to some, though he is lawful according to others; but a
female apostate is lawful, according to all. The emancipa-
tion of a fugitive slave is also good, if he is known to be
alive, but not of one who is absent without any information
of where heis. A child at the breast is sufficient, but not
afcetus in thewomb; and neither does the emancipation of a
liurbee slave who is in the enemy’s country expiate, though
the case is otherwise with one who is within the mooslim
territory. If a relative within the prohibited degrees comes
into one’s possession without his own exertions, as, for
instance, by inheritance, to emancipate him is not enough
for expiation, but it would be sufficient if he was acquired
by exertion, and if, at the time of making the exertion,
the moozahir intended expiation. When a man has incurred
two zihars, and has emancipated two slaves without intend-
ing to particularize one to each zihar, the expiation is
lawful. And it would be so likewise if a double expiation
were made in any other of the ways hereafter mentioned,
thatis, by fasting four months, or feeding one hundred and
twenty poor persons.

2nd, by When a moozahir cannot obtain a slave to emancipate,

two™B f°r  the proper expiation is for him to fast for two consecutive

nontts. months which do not include the month of Ramzan,hor the
day of fi.tr? or of nuhr? nor any of the days of tushreeh.4
If he should have intercourse with the wife to whom he is
a moozahir during the day, whether through forgetfulness or

1When it is an appointed duty for all Mooslims to fast.

2 The day of breaking Lent; the festival which follows the Kamzan.

2 The day of sacrifice, the 10th of Zool Ilijjah. this and the
former are both termed the greater and lesser eed, and it is unlawful
to fast on either, being expressly forbidden by the 1'rophet.— See
Lane's Egyptians, vol. i. p. 131.

4 Three days after the nuh—and so called because the flesh of the
victim slain in them is dried—or because the victim should be slain
only while the sun is shining—F reytag.
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wilfully,1 lie must recommence the fast, according to Aboo
Huneefa and Moolinmmud; and if it were wilfully in the
day, the fast must be recommenced according to them all.
When the intercourse is with another woman than the one
to whom he is moozahir, then, if the intercourse be one
which vitiates the fast, it must be recommenced, by general
agreement; and if it be not one that vitiates the fast (as,
for instance, if it occurred during the day through forget-
fulness, or in the night, however it may be), there is no
necessity for its renewal, according to general agreement.
When the expiation is by fasting, and the fast is broken by
reason of any cause, such as sickness or ajourney, it must
be recommenced. So, also, if the day of fitr, or of nuhr,
or the days of tushreeh should intervene, the fast must be
recommenced; and even though the husband should not
avail himself of them, but should actually fast during these
days, yet the fast must be recommenced. When he has
fasted two months, by the appearance of the new moon,
they are sufficient to expiate him, though each month were
only twenty-nine days; but if he has not fasted by the
moon, then if lie should break the fast on the completion
of the fifty-ninth day, still he must recommence; while, if
he should fast fifteen days, and then a month by the moon
(or twenty-nine days), and after that fifteen days more,
they would suffice, according to the two disciples, though
not so in the opinion of Aboo Huneefa. If the moozahir
should eat during the fast of zihar through forgetfulness of
his fast, it would do no harm. But though lie should have
fasted for two consecutive months, yet if he is able to
emancipate a slave before sunset of the last day, he must
do so, and his fasting is a mere voluntary abstinence. It

1 The definition of fasting is “ to refrain from eating, drinking, or
sexual intercourse, from the dawn of day to sunset; ” and when inter-
course takes place during the day wilfully, there is a clear breach of
the fast. Where, again, it is through forgetftilness during tile day, or
at night, whether wilfuljy or not, there is no breach of the fast.
Still, the fasting must be recommenced, when it is with the woman
herself; because the expiation should precede the intercourse with
her, See Hedaya, vol. i- p. 338.
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is better for him, however, to complete the fast of that day;
though if he should not do so, but break the fast, he is under
no obligation to complete it. Though he should he able
after sunset of the last day to emancipate a slave, his fast
would suffice to complete his expiation.

"~ le wea”™ 101 Poverty °f the moozahir is to he regarded,
not with reference to the time of the zihar, but with
reference to the tlme of exglatlon so that, thou he
were rich at the former time, yet if he were straitened in his

. 'm0t circumstances at the latter, fasting would be.sufficient for
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expiation; but hot so if the circumstances were inverted.
When a person is possessed of a female slave which is
necessary to him, still emancipation is incumbent on him.
In like manner, if he should have the price of a slave, in
‘either of the two kind's of coin (dirhems or demurs); but
«p regard is to be had to his dwelling, or to the clothes
that may he in it, except as to the excess of what may he
necessary for his own use. When a poor man has a debt
owing to him which he cannot recover from his debtor, he
is to be accounted unable to expiate by property, and may
do so by fasting; hut when he is able to recover the debt
from his debtor, it is not lawful for him to make expia-
tion by fasting; and when the debts which he owes are
equal to those which may be due to him, he may also ex-
piate by fasting after lie has paid his debts.

No expiation, except by fasting, is lawful to a slave, even
though he be a mookatib, or be working out his emancipation
by labour; and if his master should emancipate for him,
or feed the poor by his direction, there would still be no
expiation, contrary to the case of afakeer, for whom another
.may emancipate a slave or feed the poor. A master can-
hot prevent his slave from keeping this fast. The fast by
a slave is fixed at two consecutive months.

When the moozahir is unable to fast, he must feed sixty
poor persons. In this respect the fakeer and miskeenlare

1Both words are applicable to persons in want. By the term
faheer, is to be understood a person possessed of property, the whole
of which amounts to less than a nisah; by miskeen, a person who has
no property whatever. lledaya, vol. i. p. 54. A nisab is the lowest
amount assessable to zuhat, or poor’s rate.
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dike It is not lanful to give to any. are out of this expia- pgatini<
tion to whomit is not lanful to give out of zukat (Or poor's ¥
rate), with the exception only of poor zimmees, towhom it feedirg
is lanful to give out of this expiation, according to Aboo prarsT”
Huneefa and Moohunmud, though a poor miskeen should

be preferred  But it is not lanful to give any of it to poor
eremies, though they shoud be living @  moostamins

within the Mooslim territory.  When the moozahir hes
directed another to feed the poor for him ad it is dore,

the eqaiation is lawful; but the person so directed hes no

right of recourse agairst him on acocount of the food
bestoned, for it is susceptible of being a kurz (or mutuum

loan), or agift, ad recourse canot be hed, by reason of

lhe doubt' If, honewer, in giving the direction he hed

said “ On condition thet you nay have recourse against

ne,” the person directed might have such'recourse.; "The The fixed
portion for each parson is half asaal of wheat, or awhole ia
saa of dates or barley, or thevalle. So tret if one munn

,of wheat be given, or two munns of chtes or barley, it is

lanful, as fulfilling the design, which is to feed and goeese

hunger, and thet can be dore by meking up the conple-
ment of theore out of the other.3  In reckoning the half

saa of wheat, its<lor ad its neal are alike; ad 0 in
reckoning the full saa of barley, its flourand neal are dike

If, irstead of the half saa of wheat, a half saa of good

dates of equal value were rendered, itwould not be lawful;

ad, in like marer, if less then half asaa of wheat were
rendered, though equal in value to a saa of dates, it would

not ke lawful; the prirciple being thet there can be o
change of are of the things exressly enjoined for another

of them even though the substitute were of greater value.

If ae poor manwere fed for thirty days, at half asaa

a day, itwould suffice for the purpose of this expiation;

but if the whole were given to one poor person in ore day,

it would not be lanful, except for thet day.  Nor would a

whole saa to each ore of thirty persors be sufficient except

1 A dry measure containing lour moodd, one of which is equal to
Il Ib. Freytog;—about 8 Ibs. Hedaya, vol. i. p. 339, note.
3 Hldayah and Kifayuh, vol. ii. p. 309.
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for thirty days; and the moozaldr would still have thirty saas
to give to otherthirty persons— that is, half asaa of wheat to
each. |faman were to feed sixty poor persons, by giving
each a whole saa of wheat on account of two expiations,
whether for the same woman or for two women, it would
not be lawful, except on account of one of the two, accord-
ing to Aboo Huneefa and Aboo Yoosuf; but if he were
to give half a saa on account of one of the expiations,
and then half a saa. on account of the other, it would be
lawful according to them all. And if a man should eman-
cipate half of a slave, and fast for a month, or feed thirty
poor persons, it would not be lawful for the expiation,
ortwo i 1 £ the moozahir should give the poor persons their bieak-
f°d(neaS fast and dinner,1 and satisfy them, it would be lawful,
whether they were satisfied with little or much. But if he
should' give breakfast .to sixty, and dinner to sixty others,
it would not suffice for expiation, unless another breakfast
or dinner were added to one set of sixty. The breakfast
and dinner should be of bread with some relish; and when
it is barley bread, or bread of any kind of millet, a relish
is necessary, in order that they may eat to the satisfying of
their appetites; but not so when it is wheaten bread. If
tliere were a sucking child in the number, it would not
suffice; nor if some of the parties were satiated before
beginning to eat. If one poor person were fed for sixty-
days, two satisfying meals a day, it would be lawful. But
if 120 poor persons were fed at once, the moozahir would
have to give one of the sets another satisfying meal. If
breakfast is given and the value of a dinner, or a dinner
and the value of a breakfast, it is sufficient.
The feed- The feeding should be before approaching the wife, who
tempted  Is under zihar; but if she should be approached in breach
need not °  0f the expiation, the feeding would not require to be

menc@im’ recommenced.

1 The two principal meals.
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CHAPTER X.

OF LIAN.

Lian,1 according to
oaths2 on both sides, referring to a curse on the part of
the man, which is a substitute for the hudd-ool-kuzf, or
specific punishment of scandal,3and to wrath on the part
of the woman, which is a substitute for the hudd-ooz-
zina, or specific punishment of adultery.”* Though a man
should have slandered his wife several times, only one
Iran is incumbent on him. And all are agreed that lidn is
to be taker! between spouses only once. It does not admit
of forgiveness, or release, or composition: so that, if the
wife should forgive her husband before the matter is
brought before the judge, or should enter into a com-

position with him for property, the composition would not .

be valid, and she would be liable for restitution of the
amount received in exchange, and might still demand the
lidn. Neither does it admit of agency; and if one of
the parties should appoint an agent for lidn, the appoint-
ment would not be valid; though an agency for proof is
lawful, according to Aboo Huneefa and Moohummud.

1 The word is in a common plural form, hut is also used in the
singular as an irregular form for mooldunut, or “ reciprocal cursing.”
—Ki/ayadi, vol. ii. p. 316.

s The ordinary attestation by d witness in a court of justice is not
upon oath.

3 Whih is eighty stripes if the slanderer be free, and forty if a
slave.

* Sec ante, p. 1

(fiT

kJ-LJ

us,” are attestations confirmed by Definition.
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Neffafn?" cause f°r ~cm's a husband’s scandalizing his wife
in such a manner as would call for the infliction of hudd,
if the parties were strangers to each other, though it
induces only lidn between married persons. Where a man
has said to his wife, “ 0 adultress!” or, “ Thou hast
committed adultery;” or, “ I have seen thee in the act
of adultery,”—lidn is obligatory. When a man has slan-
dered his wife for adultery, and she is a person whose
slanderer is not liable to the hudd, lidn does not pass
between them. As, for instance, when she has been
enjoyed under only a semblance of right, or has previously
been notorious for a loose life, or has borne a child of
unknown paternity. If he should say to her, “ Thou wert
joined in an unlawful joining; " or, “ wert enjoyed unlaw-
fully,” there would be no lidn and no hudd.Z* So, also,
according to Aboo Huneefa, if the charge were of an
unnatural offence.

Conditions It is a condition that the parties be husband and wife,

oihdn. and that their marriage be a valid one, whether consum-
mated or not; so that if he were to slander her, and then
repudiate her three times, or irrevocably, there would he
neither hudd nor lidn.- In like manner, if the marriage
were invalid, there is no lidn, for he is not absolutely a
husband. If a man should repudiate his wife three times,
or absolutely, and then slander her, there would be no
obligation to lidn, by reason of the extinction of the mar-
riage relation ; but if he were to repudiate her revocably,
and were then to slander her, the lidn would be obliga-
tory, unless the slander were after her death, when there
would be no lidn.3

Who are The persons who are competent to take the lidn are
competent
to the lidn. *,

1 Because the charge of zina must be express, otherwise there is
no hudd.— Hidayah and Kifayah, vol. ii. p. 629.

3 No hudd, because at the time of the slander the marriage was
subsisting, and lidn a necessary preliminary; and no lidn, because the
marriage is at an end.

3 There would be no hudd for scandal in that case.—Hedaya,
vol. ii. p. 63.
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those wlio are competent to he witnesses. So that it does
not pass between spouses, both or one of whom lias under-
gone the specific punishment for scandal, or is an absolute
slave, or infidel, or dumb, or under puberty, or mad ; but
it does pass between all others except these; and must,
therefore, he imposed, though both the parties be profli-
gates, or blind, for they are persons who are competent to
give testimony, on the whole: 22and if a deaf man should
slander his wife, he would be liable to the lidn.

Whenever lidn drops by'reason of incompetency to bear
witness, and the incompetency is on the part of the man,
he is liable to the liudd; but if it be on the part of the
woman, there is neither hudd nor lidn; and though they
had both previously undergone the hudd for scandal, he
would still bo liable to it.

The legal effect of lidn, as soon as it has passed between
the parties, is to render sexual intercourse between them,
and all excitement to it, unlawful; but a separation is not
effected by the mere lidn. So that if the husband should
repudiate his wife while in this condition by an irrevocable
repudiation, it would take effect; or if he should retract,
by declaring that he lied, intercourse would again become
lawful without a renewal of the marriage. Aboo Huneefa
and Moohummud have said that the separation which
takes place in lidn* is an irrevocable repudiation, and that
it puts an end to the marital power, and establishes the
illegality of intercourse and of re-marriage while they
remain in the state of lidn.3 It is a condition of lidn that
tire wife shall demand it;4 and if the husband refuses to
take the lidn, the judge should imprison him until he
submits, or retracts by giving himself the lie; whereupon

1 Arab, fee’l joomlut, which may mean generally, or the majority,
though the Hanifite sect reject their testimony. See Hedaya, vol. ii.
pp. 671 and 682.

2 That is, the separation which is made after the lidn, either by the
husband or the judge. See POSt, p. 336.

* That is, of persons who have taken the lidn. 8eepost, p. 341.
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4  This is a condition of the hudd of scandal, for which lidn is the

substitute on the husband’s part.
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he would become liable to the liudd for scandal. If he
take the lidn, it is then obligatory on the wife to do so;
and if she refuses, the judge should imprison her till she
takes it, or acknowledges the truth of the charge. Itis
better for the woman to abandon litigation, and refrain
from suing; and if she should not abandon it, but persists
in bringing the matter before the judge, he should ask her
to abandon it, by saying, “ Abandon and refrain from this
matter.” If she do so, good and well; but if she persist
in her demand, she is entitled to do so, even though a
considerable time should have elapsed; for this right is
a right of the individual, and such a right does not drop
by delay in prosecuting itl

The proper form of lidn is for the judge to begin with
the husband, who should bear witness four times, saying
each time, “ | attest, by God, that | was a speaker of the
truth when 1 cast at her the charge of adultery,” and that
he should then say, the fifth time, “ The curse of God be
upon him if he was a liar when he cast at her the charge
of adultery;” and in all this he should distinctly point to
her. The woman is then to bear witness four times, saying
each time, * | attest, by God, that he is a liar in the charge
of adultery that he has cast upon me,” and saying, the
fifth time, “ The wrath of God be upon me if he be a true
speaker in the charge of adultery which he has cast upon
me.” It is not a condition that she should stand up at the
time of the lidn, though proper. The lidn rests on the
word of testimony with “ us; ” so that if he or she were
to say, “ | swear by God,” &c. (instead of “ | attest”), the

lidn would not be valid.
When both parties have taken the lidn, the judge is to

aio t"be8 separate them ; and no separation takes place till a decree
by adecr'c *s Passe(™  the judge, directing the husband to make the

of the
judge.

separation by repudiating his wife; and if he refuse to
repudiate her, the judge himself is to pronounce a separa-

1 In the other offences liable to hudd or specific punishment, viz.
theft, drinking, and fornication, the right is the right of God, and
drops by delay.
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tion between them; but before lie does so there is no
separation, the marriage remaining still in existence. So
that the husband may repudiate her, or pronounce a zihar,
or eela, anti there are mutual rights of inheritance if either
should happen to die. Yet, though they should both join,
after the lidn is over, in requesting the judge not to sepa-
rate them, he cannot assent, but must make the separation
notwithstanding.

If a judge should, by mistake, pronounce a separation
before the completion of the lidn, then, if the parties had
respectively gone through more than one-half of the form,
the separation is operative; and if both or one of them
had not gone through the greater part of the form, the
separation is not operative. But if it were completed on
the part of the husband, and the separation were then
pronounced, before imprecation by the wife, it would be
operative. And if the mistake were by beginning with
the woman before the man, thejudge may return to the
woman, though if he decree the separation without doing
so it still takes effect. If the lidn were made before a
judge who is removed or dies, the second judge ought to
put the parties again through the form, according to Aboo
Huneefa and Moohutnmud. If anything should happen
to the parties, or either of them, before the decree of
separation, that would have prevented the lidn, it becomes
void; and this may happen by both or one of the parties
becoming dumb after it, or apostatizing, or recanting, or
slandering another person, and being subjected to the hudd
for it, or by the woman’s committing adultery; in which
cases the lidn would be void, and there would be no hudd,
.nor separation of the parties; but though one of them
should become mad after the lidn, the separation should
still be made.

If a man should scandalize the wife of another, and the
other should say, “ | believe that she is what thou hast said,”
he would lie a slanderer of his own wife, so as to call for the
lidni~but' if lie should merely say, “ | believe,” without
anything further, he would not be a slanderer.

1faman shpuld say to his own wife, « Thou art thrice

z
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repudiated, O adulteress,” he would be liable to hudd
without lidn; 1 but if he were to say, “ 0 adulteress, thou
art repudiated three times, there would neither be hudd
nor lidn.2 If he should say, “ 0 adulteress, daughter of
an adulteress,” it would be scandal of both her and her
mother; and if they should combine in suing for the hudd
against him, a beginning must be made with the hudd for
the mother, and then the lidn would drop ; but if the mother
should make no demand, and the daughter alone should
sue, the lidn must be put to her and her husband, and he
would then be liable to the hudd for scandal if the mother
should afterwards sue for it; and in like manner if the
mother were dead, and the words had been, “ 0 adul-
teress, daughter of an adulteress,” the daughter may sue,3
and if she does for both scandals together, he is liable to the
hudd for the mother, and lidn would drop; but if she
should not sue on account of the scandal against her
mother, and only for the scandal on herself, the lidn would
take effect.

When a free man has slandered his wife who is a
zimmeeah, or a slave, and the woman is then converted to
the faith or emancipated, he is liable neither to hudd noi
turn; but if the slave wife be emancipated and then scan-
dalized by her husband, he is liable to the lidn on account
of the marriage still subsisting between them at the time
of emancipation. If, however, she should choose to avail
herself of her option, and be freed from the marriage, the
lidn would drop, and she would have no title to dower if
she were unenjoyed; but if she do not make her choice
until the lidn has taken place, and a separation is made
between them, he would be liable for half the dower; and
in like manner if he had enjoyed her, and they were then
separated by the lidn, she would be entitled (besides uei
dower) to maintenance and lodging during her iddut.

1 The scandal being of the woman after she ceased to be bis wife.

2 Being his wife at the time of the scandal, lidn was the proper
course, hut that is now prevented by iier ceasing to be so.

3 By reason ot the imputation on her own birth. Heaaya, vol. ii.

p. 8L
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<When scandal is suspended on a condition, neither liudd
nor lidn is obligatory, so that if a man should say to a
woman, “ When | have married thee, then thou art an adul-
teress,” or “ Thou art an adulteress if such an one will,” the
words would be nugatory.

Scandal is scandal, whatever be the language in which
the imputation of adultery is conveyed, and when applied to
a female of nine years old, it incurs the penalty of liudd,
ami may be sued for wjien she attains to puberty; when
she is under nine years, that is an .excuse. But if a man
were to say to his wife, “ | did not find thee a virgin,” it
would not be scandal, according to general agreement, nor
if he should say, “ I found with her a man in conjunction
with her;” or “ Thou committedst zina, under compul-
sion,” or “ with aboy.”1
, . If a man should say, “ Thou committedst adultery,
and this pregnancy is the fruit of it,” they must both
take the lidn because of the. scandal, as there is here

bt P . - e B
express mention opzma; l)ut therOlge IS not to negative wh

the paternity of the child, because his order can ipive no
effect on it before its birth, and also because of a

.prohibition by the Prophet® When a man has said to

his wife, “ This pregnancy is nut of me,” there is no lidu.
This is accoi'ding to Aboo Huneefa and, Zoofry but,
according:to the other two, if she should be delivered of
a child eewithin'six months, the Kan ought to V adminis-
tered, and it is.only when the delivery is beyond six months
that tljege is. pb lidn, and this is correct.3 WI>en the
deliveryis beyond six months (which is the shortest period
of gestation according to Moohummudan lawyers) there is
no. certainty (hat she Was pregnant at the time that lie mnde
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1 There being np express charge of zina in the case. See ante,

p. 333, note.
®The reasons are from the Boor-ool-Moohhtar, p. 262.

3 Two authorities are cited; but the author of the Hitlayah adopts

the opinion of Aboo Huheefa, supporting it liy ah argument for which
the reader is referred to the Translation, vol. i. p. 351,
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said, “ if thou art pregnant,” &c., and scandal cannot be
validly suspended on a condition.1
When a man has denied the child of his wife after its
birth, or at the time that he is receiving congratulations
on the event, or necessaries connected with the birth are
being purchased, his denial is valid, and the lian must he
administered to him; but if he should not deny it till after
this, though the lian is still to be administered, the numb,
or paternity of the child, is established. If, however, he
were absent from his wife and not aware of the child’s
birth till informed of it, he would have, according to
Aboo Huneefa, as much time for denial as is usually occu-
pied with congratulations, or, according to the other two,
the whole time of the ni/as," after receiving the intelligence ;
for the paternity does not become binding on a man till
after the child’s birth is made known to him, so that the time
of receiving intelligence is like the time of the birth itself.
When he has once acknowledged the child, either ex-
Pressly or circumstantially, his denial of it afterwards is
not valid, whether it be at the time of the birth or after it.
Express acknowledgment is saying, “ The child is of me,”
or “ This is my child,” and circumstantial is silence when
congratulated on it. Still, if he deny, he must take the
A man whose wife has been delivered of a child
denies it by saying, “ This child is not of me,” or “ This
child is of zina,” and the lidn, for some reason or other,
has dropped, the denial is not valid, whether he sutler the
hudcl or not. So also, if he be one of these who are com-
petent to take the lidn, but fails to take it, his denial is not
valid. When a man has denied the child of his wife, who
is a free woman, and she confirms the statement, there is
neither hudd nor lidn, and the child is held to be the off-
spring of both. If a man should deny the child of his
wife, and they are both in such a condition as not to be
able to take the lidn, it is not a denial. So also if the

1 Door-aol-Maokhtar, ). 262.
5 The puerperal discharge. The extreme legal term is forty days,
but it may be only for an hour.
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denial were at a time that there could be no lidn, though
the impediment should afterwards he removed, as for
instance, if she were a zimmeeah or a slave, and were after-
wards converted to the faith or emancipated.

When the scandal on a woman is by denying her child,
the judge is to negative its descent or paternity, and assign

. it to its mother. The form of the lidn in this case is as

follows:—The judge is to direct the man, who is 'to say,
“ 1 testify by God that | was a true speaker in what |
imputed to her by denying her child.” And so, upon her
side, she is to say, “ | testify by God that he was a liar in
what he imputed to me by denying the child.”

When the slander is both by imputing zina, or adultery,
and also by denying the child, both facts are to be men-
tioned in the lidn, and the husband should say, “ | testify
by God that | was a true speaker in what | imputed to her
by zina, and the denial of the child;” and the wife should
say, “ | testify by God that he was a liar in what he
imputed to be by zina, and denying the child.” And
when the judge has separated them after the lidn, he is to
affiliate the child to the mother; and Bushr has reported, as
from Aboo Yoosuf, that it is necessary that the judge
should say, “ | have separated between you, and cut off
the paternity of this child;* so that if he were not to say
so, the paternity of the child would not be negatived. And
this is stated in the Mubsoot to be correct.

When it is found after the Han that there was some
impediment at the time which would have prevented it,
the parties do not continue with respect to each other in
the condition of mootulamein, or persons who have mutu-
ally taken it;1 so that it is lawful for them to re-marry.
And this may happen in various ways, as for instance, by
his giving himself the lie,8 and being subjected in conse-
qguence to the hudd; or by her giving herself the lie, or by
one of them having slandered another person and suffered
the hudd for it; or by one of them having been dumb, or

1See ante, p. BR15
3 That is, receding from the charge of adultery.—Heclaya, vol. i.

p. 348.
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the w-omhn mad, or guilty'of illicit intercourse’; or if one of
them should have apostatized and then returned to the-
faith; in all mwhich cases it would be lawful for the
parties to re-marry, according to Aboo Huneefa and Moo-
liumraud.

The status The child of a mopl&unctli, or imprecated woman, 'is to

ckiuTof a he Fegal'ded in some inspects as if his paternity were esta-

uiooluunah, Wished from her husband. So that it has been said that

catedl,’e* the testimony of such a child is not. to be received for his

woman. father, nor The testimony of the ftthef ift favour of the
child. InTiW manner,, it is not I'twful for the father to
apply'his 'gitfe# or, poor's-rate to thb son, nor the son his to
the father. So- also,. if 'the child.Should haveta son, and
the husband 'a daughter by another wife, and the son
should marry, this daughter, or the child of the -mooldunali
should have ~daughter and the husband a-son by another
woman, 'and they, too, should' intermarry, the marriage
would not be- lawful. In like manner’, if another man
should claim-this child, the claim .Would hot-be'valid,
though assented/to by the child himself,', In soTiie other
respec'ts, however, the parties aTe to'.W/' regarded as
strangers; ‘'and it has .accordingly'beep Said that one of
them does not inherit from the other-;/-nor is'either liable
foy'-maintenance to the other. If the 'ihooldin, 'or impre-
cating husband, give himself the lie, and. c}'aim the child
after the judgeJias made a'separation between the parties,
and ascribed the nlpld to its mother, and the.,child is alive,
its descent is. established from him, but he is liable to the
hudd, whether'the mother be alive or not. If the-child b.e
dead, leaving property, the father' is not-.to be credited,
unless the child have also left a son or daughter, in which
case he is to be credited and allowed to participate in tlie
inheritance, but is subjected to the hndd, on the ground of
liis acknowledgment of the slandfer.1 . \

A charge If a woman shopld bring a suit against,hep husband,

bvt wiifel aegirig that he had slandered her by charging her with

agftither adultery, and the husband should'deny the charge, no'

*Fin, Allvol iv. p. 182,
- m AV X - V- X X
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testimony, except that of two just men, can he received on husband
the part of the wife in establishment of the charge; for

neither the testimony of women, nor testimony to testi- witnesses;
mony, nor the letter of a judge, can be received in proof

of it, any more than they can be received in establishing

a charge of scandal against a stranger. |f the wife should

produce two male witnesses, and the husband should then
produce two male, or one male and two female witnesses,

to her admission of the truth of the charge, lidn would drop,

and he would not bo liable to the hudd. And if she have and failing
no proof, but desires that the husband be put on his oath, is en
sile has no right to demand it. Nor if the husband should titled to
plead her admission, and desire that she be sworn, has

lie any right to her oath. If he should produce four Charge
witnesses to the charge of adultery against her,1he would metbya
not be liable to the lidn, but she would be subject to the

hudd for adultery. And even if the husband himself were adultery,
one of the four, provided that he had never previously j"KI™ f
been guilty of slander, their testimony would be received, nesses,
and the hudd inflicted on her. But if the husband should

come with three witnesses who had been guilty of slander,

then, whether he himself had been guilty of it or not, the
witnesses would be subjected to the hudd? and he to the

lidn; and if he and three should bear witness that she had
committed adultery, they, the witnesses, not being just
persons,3 neither she nor they would be subjected to the

hudd,* nor the husband to the lidn. If a man who has
slandered his wife should produce two witnesses to her

having acknowledged the adultery, the lidn would drop

from the husband, but she would not be liable to the hudd

any more than she would be on her own single confession.5

>The law requiresfour witnesses.

2 By reason of their incompetency to he witnesses. See Hedaya,
vol. ii- p- 42.

3 Even if they were positively reprobates they would still, in a
manner, be competent.— Ibid. p. 43.

4 That is, neither she to the hudd for adultery, nor they to the
hudd for slander.

5 The confession must be repeated four times to justify conviction

for zina.
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If he plead generally that his wife is an adulteress, or
that she has already been enjoyed unlawfully, he is liable
to the lidn; but if he claim to adduce proof that she is as he
has alleged, the matter may be postponed till the rising of
the judge, and if he should then produce his witnesses,
good and well, if not, the lidn must be administered to
him. If the husband should say, “ | slandered her when
she was a child,” and she allege that he slandered her
after she was adult, the word is with him, but the proof is
with her. If she should sue him for an old slander, and
adduce witnesses, it would be lawful for her to do so, but
if he should adduce proof that he repudiated her after that
revocably, and courted and married her again, there would
be neither lidn nor hudd between them.
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CHAPTER XI.
OF THE IMTOTENT.1

An impotent person is one who is unable to have con-
nection with a woman, though he has the natural organs ;
and a person who is able to have connection with an
enjoyed woman, but not with a virgin, or with some
women but not with others, whether the disability be by
reason of disease, or weakness of original constitution, or
advanced age, or enchantment, is still to be accounted im-
potent with respect to her with whom he cannot have

connection. .
When a woman brings her husband before the judge,

and sues him, demanding a separation on the ground ot
impotency, the judge is to ask him if he has had inter-
course with her or not; and if he should admit that he has
not had intercourse with her, the case isto be adjourned for
a year, whether the wife be an enjoyed woman or a virgin.
If the husband should deny the charge, alleging that he
has had intercourse with her, and she is an enjoyed woman,
Iris word is to be taken, accompanied by his oath that lie
has had intercourse witli her; and if he should sweai to
that effect, her right is void; but if he refuse to sweai, the
case is to be adjourned for a year. If she should allege
that she is still a virgin, an inspection by women is to be
ordered; for though one woman is sufficient, yet an in-
spection by two is more cautions and more to be relied on.
If they should declare her to be an enjoyed woman, the

1 Arab, Inneen.
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word of her liusband is to be taken witb bis oatli; and if
be should swear, her right is void; while if be refuse, the
case is to be adjourned for a year. If they should declare
her to 'be a virgin, her word as to non-intercourse is to be
received without oath. When the fact is ascertained that
there has not been any intercourse between the parties,
the judge is to adjourn the case for a year, whether the
man require it or not, and to take witnesses to the fact of
the adjournment, and write down the date.
vITIw The year is to commence from the time of litigation;
hecom- and there can be no proper adjournment except by the
puied. judge of the town or city; no regard being paid to post-
ponements by the parties themselves, without the inter-
vention of a judge. The adjournment is to be regulated
by the lunar year, according to the Zahir Rewayut, con-
firmed by the Hidayah;1 but there are several other
authorities in favour of computation by the solar year ;
while Kazee Khan and Zuhee-ood-deen were of opinion
that computation by the solar year is allowable by way of
precaution, and according to the Khoolasa the futiua is so.
According to HuUvaee, the solar year is 365 days, a
quarter of a day, and -,-i*th part of a day,2 while the lunar
year is 354 days. The days of her courses, and the month
of Ramzan, are all to be taken as falling within the year;
but not solany days in which he or she may be sick. If
then he should Be sick during the year, the period of
adjournment is to. be enlarged by the number of days of
his illness. But.if ho should perform the liujj (pilgrimage
to Mecca), or should he absent, no allowance is to he made
for the time so occupied. It is different, however, when
she goes a pilgrimage-, or is otherwise absent; for the time
so occupied by her is not to be reckoned against him.
When a woman finds that her husband is sick and unable
for intercourse, the case is not to be adjourned until he is
A\ Veil, however much the disease maybe prolonged. And
if he should be in prison, and his wife prevented from
access to-him in the prison, the time is not to be reckoned

1 Hedaya, vol. i. p. 357. 2 865 days, 6 boars, 12 minutes.
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aggirst him; hut if sre is not prevented fromaooess, ad
oyortunity is offered for retirerent, the tine is to ke
reckoned but not so when there is o such gpportunity
ad it mekes o difference though the imprisormrent should
be on acoount of her doner. I the waren be inprisored
on any acoourt, ad the husbard is alloned aooess to her
with "free gpportunity for retirerent, the tine is o be
reckoned, but othennise ot

When the periad hes eqoired, and the woman caes procedure
again to the judge, alleging that her husband hes not hed o §
corection with her, while he asserts thet he hes hed it, aonpiaru
then if e were at first an enjoyed woman, hisword is to eqdiation
ke tAenwith his cath, andif he should swear, herright is dftretine
void, but if he refuse to swear, the judge is to give her an
optiony ad if tre woren shoud say, “ | amstill avirging”
there must be an ingpection by wonen (ore will sufficg,
but it is nore cautioss to have two), ad if they shoud
say de is an enjoyed womean, her husbands word is t©
be taken with his oath; but if they should say tret e is
avirgin, ar the husband should adrit that he hes not hed wite's
intercourse with her, the judge is to give her angation t @
sparate  If g should doose to abice by her husbend,
or should rise from the neeting, or the assistants of the
judge should raise her fromiit, or the judge hinself should
rise, before she hes mack her dhoicg, the gation is void
Suchis tre report as from Moolmmud, ad the futwa
agress with it If she shoud doose a sgparation the DYEJGF
judge is to otker the husbard to repudiate her, ad if 1
be refuse, the judge hinself is to pronounce the separation
The sgparation is ore irevocable repudiation, ad the
waren is entitled to her full dower, and is under an ddliga:
tionto keegp iddut if there bed even been a valid retire
ment, but if her husband hed never retired with her, there
is noiddut, ad sre hes only half the doner if any hed
been narred, or anootut if nore wes mentioned

If the prescribed period hes pessed, ad the woren X/uis
delays for a tine to bring the netter again before the wtbned
judge, her right is not cancelled, even though they should S/pXed-
hrve mutually agreed 1o lie together during the intenval, irgaith
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®ut ™ Ne man s™ou” ash the ju”~ge to extend the time for
another year, or a month, or more, it is not competent for
hiln (0 ,]JO so -without the consent of the woman; and
though she should consent, she may retract, whereupon
the fresh period is to be- cancelled and the choice again
given to her.

When the judge has made' a separation between the
parties, and witnesses afterwards testify that the woman
had acknowledged previous to the separation that the man
had connection with her, the judge’s separation is void ;
but if the acknowledgment were not till after the separa-
ti°n it is not to be credited.

~ intercourse should once have taken place between
married parties, though the husband should subsequently
become weak, the wife has no choice; and if she knew at
the time or the marriage that the man was impotent and
unfit for women, she has no right to raise the question
afterwards. But if she did not know it at the time, and only
afterwards become aware of it, she is entitled to raise the
question, and her right- to dispute it is not cancelled, how-
ever /0lg the timelmay be till she is dissatisfied with her
condition. When the husband of a female slave is impo-
tent, the option of separation is with her master, according
to Aboo Huheefa, and the futwa is so.

As time is allowed to an impotent person, so also the®
case 0f an eunuch is to be adjourned in the same manner;
also that of an old man, though he should say that he has
no hope of having intercourse with her. When the wife

an impotent person has herself a physical obstruction to
generation, there is to be no adjournment. And when a
wife has found that her husband is a mujboob, she is to be
allowed an option at once, without any adjournment of the
case. But if a man has once had intercourse with his
wife, and is subsequently made a mujboob, she has no
option; nor if she were aware at the time of her marriage
that he was a mujboob.

When a defect is, found in a wife, the husband has no
option; nor a wife any option when her. husband lias
madness, or leprosy, or elephantiasis. But Moohummud
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has said that if the madness he occasional, the case is to he
adjourned for a year, like that of an impotent person; and
if, at the expiration of the year, the madness is not cured,
the woman has an option; and that if the medness be con-
tinued, the case is like that of a mujboob, and we have

adopted this opinion. 1

1 The authority cited is the llavee'l Kootlsee.
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CHAPTER XII.
OF IDDUT.

Definition 1ddut IS the waiting for a definite period, which is incuin-

of iddut ~ent on a WOman after the dissolution 1 of a rightful or

when it semblable marriage that has been confirmed by consum-

benwXa mation, or by death.1 When a man has married a woman

repudiated |y a lawful contract, and has repudiated her after consuriv

WOITan. matjorl) or after a valid retirement, it is incumbent on her
to observe an iddut, But if the marriage were invalid, and,
the judge should make a separation between the parties.’
before consummation, though after a valid retirement, the
iddut would not be incumbent; while, if,the separation,
should not take place till after consummation, she would
have to observe an iddut, reckoning from the time of sepa-
ration; and so, also, in the case of'a separation effected
'without judicial decree. Ariy station without repudia-
tion comes within the same meaning hi respect of iddut,
as, for instance, when it takes place under the options™of
puberty and emancipation, or for want of equality, or by
reason of one of the married parties' becoming the property
of the other, because it has been made incumbent for the
purpose of ascertaining the state of the womb.2

It is not Iddut is not due for connection under a marriage con-
incumhent  tracted by a fuzoolee,3 nor for zina, or illicit ifttercoiuse,
after zina, *

> Arab, zuwal, which means literally a falling oft; of decline ; and
marriage is supposed to continue for some purposes during the vh ut

8 Hidayah and Kifayah, vol. ii. p. 832.

31t would seem from this that consummation is not, per se, an
approval, of the marriage. See ante, p. 86.
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according'to Aboo lluncefa and Mooliummud. When a
man has said, “ Every woman that I marry is repudiated,”
and. having forgotten what lie said, marries and consum-
mates with his wife, she is repudiated, and lie is liable for
one dower and a half.1 An iddut also is incumbent on the
wife,'and the nusub, or paternal descent of the issue, is,
established from the husband.

Four women are not liable to iddut: namely, first, a
woman who has been repudiated before consummation ;
2nd, a hurbeeah, or alien, who has come, under'protection,
into “ our ” Dar, having left her husband in the D ar-ool-
Pluiib ; 3rd, two sisters married by one contract which has
been cancelled; 4th, more than four women connected
together in one contract which has been dissolved.

. When a man has repudiated his wife absolutely, or
revocably, or three times, or a separation has taken place
between them without repudiation, and she is free and
subject to the monthly courses, her iddut is three terms of
the courses, whether the free woman be mooslim or
kitabeeak.  The iddut of one who, from extreme youth or
old age, is not subject to the courses, or who, though she
has arrived at the age of puberty, has never menstruated,
is three months. So also of one who has seen the dis-
charge for a day, after which it has disappeared, the iddut is
by months; but if the discharge has appeared for three
days and then ceased, the iddut is by courses; while if it
continue for anything less than three days the iddut is
by months. When a young girl, who is under iddut by
months, menstruates, the reckoning is void, and she must
commence .anew by courses. When an iddut by months
has beciom'e incumbent, either for repudiation or death, and
it has happened to commence on the first day of the
month,2 regard is to be had to the end of the month,
though it should fall short of thirty days; but if it com-
menced in the middle of the month, then, according to
Aboo Huneefa and one report of Aboo Yoosuf, regard is

' See ante, p. UM et seq.
a That is, the appeal ance of the new moou.

<SL

orillicitin-
tercourse-

\

I'eur
w0 arc
not subject

Tho iddut
tionTora0
ficewomnu
tems of
N B>
subject t0

itis three’
months-



re[radii
tion for a
two tarns
of the
courses,
and a half
nottfoTect
to them
of deathor
separation
invalid
marriage

352 DIVORCE.

to be had to the number of days ; and ninety days are to
be reckoned for a repudiation, and one hundred and thirty
for a death. If a woman be repudiated in the evening of
the first day of the month, and she is one of those whose
iddut is reckoned by months, the computation is still to be
by natural months, no regard being paid to the passing of
part of a day; but if the commencement should not take
place till the second or third day of the month, then the
full number of days must be completed. If the repudiation
should take place during the courses, the iddut is three
full courses, without regard to the one in which the repu-
diation was given.

The iddut of an absolute slave, or a moodubburah, oom-
i-wulud, or mookatibah, is two terms of the courses after
repudiation or cancellation’; or if she be not subject to
the courses, it is a month and a half. And a moostifah,

slave working out her emancipation, is like a mooka-
tibah, according to Aboo Huneeta, but like a tree woman
according to his two disciples.

When a man lias consummated with a woman under
a semblance of right, or a marriage that isinvalid, he is
liable for the dower, and she to an iddut of three courses if
she be free, and two if a slave, and that, whether her
husband have died leaving her surviving, or has separated

aatreiddut from her while living; while, if from extreme youth or

of repudia-
one that is
vali<h

0j,} ag6j s}jC js not subject to the courses, her iddut when
free is three months, and one month and a half when a
slave. When a man has purchased his wife, having
already consummated with her, the marriage is rendered
invalid, but no iddut is required so far as he is concerned ;
so that his connection with her is not prohibited; hut
she is his moodluddah,l with respect to others, and he
cannot bestow her in marriage to another man, until she
has had two returns of her courses. When a mookatib
has purchased his wife, the marriage is not invalid; and
if lie is unable to complete his ransom, the marriage
remains as before; but if lie pays the amount agreed

1 Woman in her iddut
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upon, and is emancipated accordingly, the marriage is
then invalidated, though no iddut is incumbent on the
wife.

The iddut of a pregnant woman continues till her delivery,
whether she be* free, an absolute slave, or a moodubburah,
mookatibah, oom-i-wulud, or moostifah, and also whether she
be a Mooslim or kitgbeeah, or the iddut were occasioned by
repudiation, «dehth, relinquishment, or connection under
a semblance of right, and whether the pregnancy be such
that the nusub, or paternal descent of the issue, is established
or not, as, for instance, where a man has married a woman
already pregnant by zina or fornication.

If a woman be an ayessali, that is, one who has despaired
of having issue, and free, her iddut is three months.
But if, after beginning to reckon by months, she should
perceive the discharge, she must begin anew and reckon
by courses, that is, when it has come in the usual way,
for its return negatives her despair. When an ayessali has
kept part of 'her iddut by months, and then is pregnant,
the iddut is to be completed by delivery.

The iddut of a free woman for the death of her husband
is four months and ten days, whether the marriage were
consummated or not, or the woman be a Mooslimah or
kitabeeah married to a Mooslim, or an infant or an adult,
or ayessali, or her husband were free or a slave, and
whether she have menstruated within the period or not,
provided she does not appear to be pregnant. This iddut
is not incumbent except for a valid marriage. And bv
ten days arc meant ten nights and ten days, according to
general agreement.

When a married woman i3 a slave, and her husband
has died leaving her surviving him, her iddut is two
months and five days; and the same rule applies to a
moodubburah, mookatibah, oom-i-wulud,1 and moostifali, ac-
cording to Aboo Huneefa.

1 When the master of an com-i-wulud dies, or she is emancipated,
it appears that she should keep an iddut of three months a9 a firash,
or concubine.— Hidaydh, vol. i. p. 338.
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When the wife of an absent man lias been informed

k:ycre man of his death, and by other two that he is
alive, and the first informant has attested that he saw Ins
death or his dead body, and is, besides, a just man, she
;s N liberty to observe an iddut, and to intermarry wit 1
another, that is, provided that none of- the informants have
a;ven a ,jate to their intelligence; but if they give a date,
and the date of those who speak to his being alive is the
later date, their testimony should be preferred. The
husband of a woman being absent, a man came to her
and informed her that he was dead, whereupon she and
the people of the house did what is usual in cases of such
calamity, and she, having kept her iddut, married a second
husband, who consummated with her, after which there
came another man, who informed her that her first husband
was still alive, saying, “ | have seen him in such a city.”
In these circumstances it was asked, What is the con-
dition of her marriage with the second man, and is it
lawful for her to abide with him ; or what are she and
the second husband to do? and the answer was, If she
believed the first informant, she cannot believe the second,
and the marriage between her and the second husband,
therefore, is not nullified, and'they may both lawfully
abide by it.1 _ .. .
jf a boy should die, leaving his wife surviving him,
and the signs of pregnancy appear in her after his death,
she is to keep iddut by months; but if she were pregnant
at the time of his death, the iddut is to be by delivery,
on a favourable construction of law. In neither case,
however, is the numb, or paternal descent of the child,
established. If the birth take place within six months
from the death of the boy, conception must have taken
place in his lifetime; but if the birth does not happen
till six months or more have elapsed from the time of his
death, then it is evident that conception must have taken

place after it.

1 The Bubr-oor-Raik is citfd as the authority, but the name of
the person who gave the answer is not mentioned.
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When an insane person dies, leaving his wife surviving, The Hint
the rules with regard to iddut and the child are the same “ijfiGare’
as in the case of one of sane mind. husbend

When a man has repudiated his wife and then died, ono,pat;s

if the repudiation were revocable, the iddut is to be sare-
reckoned from his death, whether the repudiation were N
given in a state of health or sickness; but if repudiation determined
were absolute or triple, and the woman does not inherit J™eath
from him by. reason of his having been in health at the pudiation.
time of the repudiation, the iddut is not to be reckoned
from death ; while, again, if she does inherit from him by
reason of his having been sick at the time, and subsequently
dying before the expiration of the iddut, she is to keep
iddut for a period of four months and ten days, during
which there must be three returns of the courses; so that
if these should not be completed during the period, the
iddut is to be carried on till their completion. A young
girl being repudiated by her husband, three months of her
iddut have passed except one day, when the courses
appear-; in these circumstances, the iddut is not completed
until they have occurred three times. A man having
repudiated his wife revocably, she has kept iddut for three
terms of her courses except one day, when the husband
dies: four months and ten days are now incumbent on her.
When a repudiated woman has kept iddut for one or two
terms of the courses, and they then cease, the iddut is
not completed until she despair of their return, whereupon
she must commence anew by months.

The iddut of repudiation commences from the repu- From whet
diation, and that of death from the death; so that if the
events are not known until the period of the iddut has repudia
actually passed, it is held to- have expired. The iddut tor
an invalid marriage runs from the separation, or the day holdtorun.
that the man has determined on abandoning the connection.

When a man has repudiated his wife and then denied

the fact, whereupon she establishes it against him by proof,

and the judge pronounces a decree of separation* the iddut

is to & reckoned from the time of the repudiation, not

from the decree. \ \% n
AA2
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Two idcluts may be running on to accomplishment at
the same time, whether they he of the same kind or of
different kinds. As an example of the first, take the case
of a repudiated woman, who, having menstruated once,
is married to, and enjoyed hy, another man, after which
they are separated, and her other occurrences of the
courses take place after the separation; in these circum-
stances, the second husband may lawfully re-marry her,
for the iddut due to the first has expired ; but another
cannot marry her till the expiration of three terms of the
courses after the separation, because the iddut due to the
second is still in existence with regard to a third party;
and if the first repudiation were revocable, the first
husband might recall her before she had twice menstruated
after separation from the second; and when three terms
of the courses have occurred after separation from the
second, the two idduts expire together. An example of
the second is found in the case of a woman whose husband
has died, and who is enjoyed under a semblance of right;
here her first iddut is completed by four months and
ten days, and her second by three courses which appear
during the months.

When a kitabeeah is married to a Mooslim, she is liable
for what a Mooslim wife would be liable to in the same
circumstances; that is, if free, she is like a free Mooslimah,
and if a slave, like a Mooslimah slave; but when married
to a zimmee, no iddut is incumbent on her, either for death
or separation, according to Aboo Huneefa, if that be
agreeable to their own religion. According to the dis-
ciples, however, she is liable.
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CHAPTER XIII.
OF HIDAD,1 OR LATINO ASIDE OF ORNAMENTS.

T he observance of hulad is incumbent on every woman A women
during her iddut, who is a Mooslim, and has been irre- ~ “ ~ust
vocably repudiated, or whose husband has died, leaving awid the
her a widow. By hidad is to be understood abstaining

from the use of perfumes, oil, kohl,3 henna? and Jchuzab* ev”~thhog
and from the wearing of perfumed clothes, and such as "|™horto
are tinged with safflower, or are red, or have been coloured beautify™
with saffron, except when the colour is fast and does not 11 Tat
fly in washing; and from the putting on of fine linen, or

silk, whether floss or thrown, or ornaments, and from
beautifying the person or combing the hair. It is only

when the clothes above mentioned are new that they fall

within the prohibition of beautifying the person, for when
threadbare they may be worn without any objection.

And combing with a comb, the teeth of which are wide

apart, is not objected to; but the use of any other is
abominable, for it cannot be required except with a view

to the beautifying of oneself. Abstinence is required only

when there is freedom of choice; and there is no objection to

the use of oils and kohl when necessary, as in the case of
headache, or for relieving the eyes. When a woman is

poor, and has only one coloured garment, there is no

i yjje original meaning is to forbid, or prohibit.—Inayah, vol. ii.
p. 278.

s ~ pigment used for blackening the inside of the eyelids.

3 Red dye used for staining the palms of the hands.

4 Tingeing (the nails or hair) with cypress or saffron.

\\ % ' - VV. i
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objection to her wearing it, when done without the inten-
tion of beautifying herself.

Hidad is not incumbent on a little girl, nor on a grown
woman who is insane, or a kitabeeah, or in iddut for an
invalid marriage, or who has been repudiated revocably.
But if an infidel woman should be converted to the faith
during her iddut, all that is incumbent on a Mooslim
woman for the remainder of it is incumbent upon her.
Hidad. must be observed by a female slave who is married,
whether it be for death or irrevocable repudiation; and it
is in like manner incumbent on an oom-i-wulud, a moodub-
burah, a moo/catibah, and a moostfali ; but not on an oom-i-
wulud who is in iddut for the death of her master, or in
consequence of emancipation.

1t is not lawful for a stranger openly or expressly to
court or solicit a moodtuddah, or woman in her iddut,

I w”eler she have been irrevocably repudiated, or her

A free
TddH ‘2L

separation ,

confine
herself to
Bntha°Use
widow may
also a'slave
on her

service.8

husband has died leaving her a widow; but in the case
of the widow he may indirectly propose for her. The
manner of doing this is to say to her, “ | wish to marry,”
or “ Tlove a woman with such qualifications ” (describing
those of the lady herself); or he may say, “ You are
good,” or “ beautiful,” or “ have inspired me with admira-
tion,” or “ for me there is none like thee,” or “ I hope that
God may make ajunction between me and thee.”

When a woman is in iddut for a valid marriage, and is
absolutely free, adult, sane, and a Mooslim, and has
freedom of choice, she ought not to go out by night
or ~y day, whether the repudiation were triple, irre-
vocable or revocable. But a widow may go out by day
ancl part of the night, though she ought not to sleep from
home; and a moodtuddah for an invalid marriage may go
out, unless forbidden by her husband. A. slave in her
iddut. may go out on her master’s service, whether the iddut

for death, or khoold, or repudiation, revocable or irre-
vocable ; but if she is emancipated during her iddut, what-
ever is incumbent on a free woman is incumbent on her,
for the remainder of it. A kitabeeah may go out with the
permission of her husband, but not otherwise, whether the
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repudiation be triple,, or irrevocable, or revocable ; but
when the iddut isfor her husband'’s death, she .may even
sleep from home. .A free Mooslfm woman is not at liberty
to go out without the permission of her husband; but a
oiri may do so with his permission, though the repudiation
were revocable; and if it were irrevocable, she may go

out without his permission, unless she be near to puberty.
An oom-i-wulud, when emancipated by her master, may

lawfully go out.
Nm A moodtuddah should keep her iddut in the bouse where n
she was residing at the time when the separation from her j.gt;nt]le
YI ' husband, or his death, took place. If she were on a visit

to her friends, or in any other than her owy hpySe at the womenjs
'V time of the occurrence, she should remove' to her own

mlipy'se without delay. If shevisyunder'-anyapprehension decagon

hf\tbe house failing down,,of is alarmed for her property, Jkes

moifthe hohsb is ft,hired one, and she is'unabie to pay the , vV
rent during tjie.iddut for, death, tljere is no objection to \
\ her' removing. \And if the house belonged to her,husband, vV, >y

ahd he'has'died, leaving'hpr a widow, and her kshare of it

(by inheritance frbom hiffi/js sufficient for her accommoda-

tion, and entire seclusion from' the other heirs who arc not,

within the forbidden degrees’tb her,, she should live'in her.

share of the nousej'vbut'if the share be insufficient for 'y /

these purposes, or the heirs turn her out, she may lawfully . Ny

remove from it; while if they allow hep to occupy theiyy

portions of the house fonreht, and she is able, to pay it;

she has no right to remove, from the house. When a mini

has repudiated his wife three times, or once absolutely,

and has only one apartment, be must put up sucb a curtain

or screen between him and her as would prevent tiieii

residing in it from being a retirement with her if she N\eie

a stranger. If he he a profligate, and she is under any

apprehension from him, she may live in another house;

hut it is better for him to leave it; or the judge may, if

he think proper, place a woman with her, in whom he can

confide, to protect her. f awomen
A moodtuddah should not go on a Journey, either tor ~ Mut

pilgrimage or other cause, nor should her husband take should not

\='\" < \
% \'=’
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goona her on a journey with him: but if he do so without

Journey: intending to recall her, it is not a revocation. A niooa-
tuddali is not obliged to confine herself to her own room,
but may freely go out into the yard of the house, or into,
the other rooms, provided they are not occupied by other
persons.
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BOOK 1V,

OF SLAVERY.

CHAPTER .

OF TEE ORIGIN OF SLAVERY.

Tee original condition of the race of Adam is freedom.1 Manis by
But for their security in this condition, one of two things nnturefrei~
is necessary; religion (by which is meant the Mussulman

faith), and the protection of the Mussulman territory,2

which is essentially free.3 This protection can be obtained

by unbelievers only on the condition of submission.
Moreover, it is supposed to be the duty of all men to

embrace the Mussulman religion, or to submit to the
dominion of the true believers; and until they adopt one

or other of these alternatives they are Hurbees, or enemies,

and deemed to be moobah, or permitted, as a consequence

or punishment of their fault.4 They are even classed

with inanimate things, so that all unbelievers who are not

zimmees, or the subjects of some Mussulman state, are thus

liable to be reduced to a state of property,5 like things

which were originally common by nature.

When the Imam or head of the Mussulman community Inficels

has subdued a country by force of arms, prisoners, or such

1 Hidayah, vol. ii. p. 823. 3 Ibid. p. 828.
2 lbid. p. 709. * Ibid. vol. ii. p. 757.
5 Inayah, vol. ii. p. 755.

J)
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Of the inhabitants as have fallen into his hands, are at his
absolute disposal, and may be lawfully reduced to slavery;
or even put to death.l Before commencing war, it is,
proper to invite the inhabitants of the country about to
be invaded to embrace the true faith; but, as they are
without the pale of the law, no penalty is incurred by the
neglect of this precaution.2 In like manner, if two or
more Mussulmans, or persons subject to Mussulmans,
should enter into a foreign country without the permission
of the Imam, and merely for the purpose of pillage, and
should seize some of the property of the inhabitants, and
secure it within the Mooslim territory, the property would
be theirs.3 The same principle seems equally applicable
to the foreigners themselves, whose persons as well as
property are moobah, as already mentioned.

When Turks have subdued Room,4 and have made cap-
tives of the inhabitants, or seized their effects, tliey become
the proprietors of them; and if the Turks should be
conquered by the Mussulmans, the latter may lawfully
appropriate whatever of Room they may find in thepdsy,
session of the former, even though there should have been
a treaty of peace between the people of Room ahd the
Mussulman community.5 Or if a Mussulman should enj]er
the Turkish territory under a safe conduct, he may law-
fully purchase from the inhabitants the personsor property
of the people of Room.6 So, also, when a Mussulman
enters a foreign country under protection, and purchases,
from one of the people his son, and brings him against his
will within the Mooslim territory, he becomes his pro-
prietor ; though, according to the majority of doctors
(whose opinion is held to be correct), he would not be
so while they were still within the foreign territory.7

1 Inayah, p. 346. 3 Hidayak, vol. ii.'p. 709.

3 Fut. Al vol. ii. p. 307.

4 Asia Minor, which was part of the Greek Empire in t]ie time of
the writer of this extract, the Turks being then unbelievers in the
Mussulman religion.

3 Fut. Al vol. ii. p. 320. 6 lbid.

7 Jama-oor-Rumooz, as cited in the P.P.M.L. Ap. p. 63.)

\\ N\
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WHO ARE RECOGNIZED AS SLAVES.

Legal qualities established in a woman pass from her to A child in
her offspring. Hence, the child of a free woman is free,  slaery
and the child of a slave mother is in all cases a slave, Mkw~the
except only when acknowledged by her master as his own Of ;ts
offspring, which makes it free.2 mother.

From what has been stated, it may, | think, be inferred, wWho are
that the following persons are recognized by the Moohum- dglawegac_
mudan law as slavesFirst, persons who, being neither “ rtogto
Mussulmans nor the subjects of any Mussulman state, nuian
have been captured in public or private warfare, or bought Ilaw.
from their captors, or foreign and unbelieving parents, and
brought against their own will and secured within the
Mussulman territory. Secondly, the descendants, through
females, of females so circumstanced.5

In an extract from the Mooheet, cited in the« Principles Caresm™
and Precedents of Moohummudan Law ” (App. p. 65), itis saie Of a
stated that the sale of a freeman is unlawful, except when is'
he is unable to pay property for which he is liable, or is &fi(i tobe
nearly dead of hunger, and sees no means of preserving ,a" ful
his life otherwise than by the sale of himself, or is reduced
by famine to such an extremity that it is lawful foi him to
eat a dead body, but rather than do so he prefers to sell
himself. From which it would seem that the sale of a
freeman by himself in the excepted cases is lawful. A
freeman, however, if a Mussulman, or subject to Mussul-

1 Hidayah, vol. ii. p- 464.

2 According to the opinion given by the law officers in the case
reported at p. 312 of theP.P.M.L., and apparently approved of by the
learned author himself (Prin. i. p. 65), persons seized or obtained other-
wise than in public warfare undertaken by orders of the Imam, are not
legal slaves ; and their opinion is confirmed by a subsequent decision
of the S. D. A. of Calcutta (vol. v. p. 61). But the inference which
I have ventured to draw from the original authorities agrees with the
description of a slave given by Mr. Lane, w'ho says expressly: “ A
slave among Muslims is either a person taken captive in war, or carried
off by force, and being at the time of capture an infidel, or the off-
spring of a female slave by another slave, or by any man who is not
her owner, or by her owner, if he does not acknowledge himself to be
the father «but the offspring of a male slave by a free woman is free.”
_ Arabian Night*' Entertainment, vol. i. p. 62, note.
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mans, is not moobah under any circunstances; and it is not
certain that the author of the Mooheet had any such in his
view. It is also worthy of remark that, though it lias
been by no means an uncommon practice in India for
parents in a famine to sell their children to save them from
starving, this extract from the Mooheet does not appear to
have been introduced by the compilers of the Futawa
Alumgeeree into that digest. There is no doubt, however,
that a freeman may let himself to hire, and that the hiring
may be effected by the word sale when a tinme is limited.1
But it has been said that he cannot hire himself for any
great length of time, such as seventy years, as that would
be a mere pretext; and whatever the term may be, it would
be cancelled by the death of either party.2

1 Fat, Al vol. iv. p. 574. 8 Inayah, vol. iv. p. 91.

\
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CHAPTER II.

OF THE GENERAL CONDITION OF SLAVES, AND OF SLAVES
AS INHIBITED AND LICENSED.

A si1ave is the property of his master, and is therefore a condition
fit subject for inheritance and all kinds of lawful contracts, ~thre-6
He is also subject to his master's power; in so much that specttohis
if a master should Kill his slave he is not liable to retalia- mlistcl'
tion.* With female slaves a master has the rnilk-i mooted,

or right of enjoyment, as already frequently observed; and

his children by them have the same rights and privileges

as his children by his wives.

A slave’s power over himself is necessarily suspended llis gre
while he is subject to that of another. He is accordingly ™slisll,1
incompetent to anything that implies the exercise of autho-
rity over others. Hence, a slave cannot be a witness,® or
ajudge,3or an executor or guardian to any but his master
and his children ;4 neither can he inherit from any one,5
and a bequest to him is a bequest to his master.6

A slave is inhibited or prevented from engaging in any inhibited
manner of business, lest ho should impair his master’s rights j]cjllsy(1
over him; but the inhibition can be removed by a licence, slass.

A slave who is not licensed is termed mvhjoor, from hujr,
inhibition. A slave who is licensed is termed mazoon, from .

. .. . . . Licence
izn, permission. 1zn, as described m law,7 is a remission described.

i flidayah, vol. iv. p. 282. " Fut. A/, vol. vi. p. 212.
3 Hedaya,, vol. ii. p- 683. 5 Sirajiyyah, p. 13.
s Ibid. p. 612. 8 Kifayah, vol. iv. p. 1466.

7 The authorities for the remainder of this chapter will he found in
the Book of Mazoon, Fut, Al, vol. iv.
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or abaterent of right, ~without any limitation in respect
of ting, place, or kind of business. It is corstituted by the
nester sayingto bis slave, “ 1 have licensed thee totrade.”
Though the licence be for aday, or a nonth, it continues
until the slave is again inhibited  As it is established by
eqoress words, so also it may be inferred from the nmester’s
conduct.  Thus, when anester hes seen his slave buying
or selling, and hes renained silent, the slave becores
licersed gererally, though the particular act of disposal
requires a gpecial sanction in words to render it lawful;
and it is only for what may talke place subsequently thet
the slave is licersed  Though the licence were for oe
particular kind of business to the exdusion of all others,
the slave would still be licersed for all; ad it mekes o
difference whether the nester exoressly forbics all others,
or is nerely silent with regard to them

A licersed slave may buy or sell, even at a great maede-
quecy of price, according to Aboo Huneefa; but the two
disciples held that if the inadequacy.be very glaring, the
sdeis not lanful. The dae, may also gopoint an agent
for purdnese or sale, ad give- aridaccept a pledge. Soalso
he may take land in lease, or-give or hold it in moozaradt,1
and give and take property inmoozarubiit®  But he cannot
marry without the penmission of his'master, nor give a
slave in marriage, nor meke a gift, nor bestow a dirhem in
charity, thoughlie may do so with fooldgs, or even silver
uncer the value of adirhem.' He may, however, acknow
ledge a business debt, and his acknowledgrent is valid,
whether assented to or denied by his nester. He nmay
also be sued for netters relating fo trace or business, and
testinony may be received against him without requiring
the presence of his nester.

@)ora The debts which a licersed slave may contract are of

licensed

three kinds : First, debits that attach to his person, without

diffarat?f anycifferemeof opinion, andithese are debits incurred by

kinds. -

----- S R T S— O

> therally mutual sowing. A contract between the proprietor ot
land and a "cultivator, by which they agree to divide the produce in
certain proportions, Vo

3S:=roe p 161
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the destruction of property. Second, debts which, by
general agreement, do not attach to liis person, such as the
ookr for consummation of a marriage entered into without
his master’s permission. Third, debts with regard to which
there is some difference of opinion; and these are debts
contracted in the usual course of business and dealing.

When creditors bring a licensed slave before the judge on Debts for
account of debts contracted in the course of trade and ~°”"de
business, and the master is present, the slave may be sold sold;
if his gains and available property are not sufficient for
their payment; but he cannot be sold in his master's
absence. When a judge has sold a slave in the presence
of his master, the proceeds are to be divided among his
creditors, and if there be any surplus it is to be paid to the
master. If the proceeds are insufficient to pay all the
debts, the creditors are to be paid rateably as far as the
proceeds will go. For the difference they have no remedy
unless the slave be emancipated, when they can proceed
against him; but they have no recourse against his master,
even though he should become the purchaser of the slave.

The debts contracted in business by a licensed slave andwhich
attach to his gains and acquisitions by gift or alms, whether
acquired before or after the debts were contracted. But the andacqui-
debts do not attach to the capital stock given to him by his Sltos
master to begin business with, if the articles comprising it
can be distinguished from the other property in his posses-
sion. Nor can his master be called upon to refund any
part of the zureeba (or stipulated allowance which lie was
to have received out of the slave's gains) that may have
actually been paid to him.

It was a question between Aboo Huneefa and his dis- Question
ciples whether the master of a licensed slave lias a right to
his gains when he is in debt. According to the former, he right tohis
has no such right if the gains are wholly absorbed by the
debts, but otherwise he has; while according to the dis- debt,
ciples, the existence of debt does not prevent the master’'s
right of property in the gains, though it prevents him from
disposing of them when the fact of the slave’s being in
debt is established.
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How the m , A licence may be cancelled by inhibition at any time.
cancelled. But “einhibition must be made; known in the same way
.as the licence was made known. That is, if the licence
was intimated generally in the market-place, the inhibition
must be intimated in the same public manner; while if the
licence were granted in the presence of one, two, or three
persons, the inhibition may be imposed in their presence
also. A licence is also cancelled by the death, or continued
madness, or apostasy and flight to a foreign country of
either master or slave.l So also by the sale of the slave ;
and if he is not in debt, inhibition takes place on the
instant of the sale. But if he bo in debt, it does not take
effect till the purchaser has taken possession of the slave.
When the licensed slave is a female, inhibition is incurred
by her bearing a child to her master; who thereupon
becomes responsible for her debts if there are any.

1 Door-ool-Mookhtar, p. 685.
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CHAPTER 1.

OF QUALIFIED SLATEET.

Slaveey maybe permanently modified in three different How
ways. 1st, by Kitabut, or an agreement for einancipa- 9aw!7
tion in lieu of a ransom; 2nd, by Tudbeer, or gratuitous qualified,
emancipation, to take effect at the master’'s death; and

3rd, by Isteelad, which is a slave’s bearing a child to her
master; and it has the same effect of emancipating at his

death. Slavery may thus be said to be of two Kkinds,
absolute and qualified. The absolute slave is termed kimi

and rukeek. The qualified slave is either a mookatib, a Three
moodubbur, or an oom-i-wulud, terms corresponding to the kindsof
modified conditions before mentioned. These conditions,
however, affect the disabilities of slaves only in so far as

the master is concerned. Hence the testimony of all slaves

is alike inadmissible, whether they be absolute, mookatib,
moodubbur, or oom-i-wulud.1 So, also, they are all alike
incapable of inheriting,® and of marrying without the con-

sent o their masters; 3 while a bequest to them by any

other than their own master is a bequest to him.4 But a

man may lawfully make a bequest to his own 7nookat.ib,
moodubbur, or oom-i-wulud.5

1 Fut. AL, vol. in. p. 552. 3 Allfe>p Jgg
1 Sirajiyyah, p. 13. . ‘ Fut. AL, vol. vi. p. 140.
s Ibid. p. 141

BB
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Section Fiest.
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0 / Kitabut and the Moookatib.1

Kitabut is a contract between a master and his slave,
the object of which is to make the latter free .immediately
as to his hand (or powers of action), and eventually as to
his person. Its pillars are declaration on the part of the
master, and acceptance on the part of the slave. ,It is the
declaration that manifests the nature of .the transaction, as
a master’s saying to his slave, “ | have entered into kitabut
with thee for so much,” or, “ Thou art free for a.thousand,
which thou art to pay me by instalments, every month so
much,” or words to the like effect. With regard to accept-
ance, It is the slave’'s saying, « | have accepted,” or “ am
content.” ., s

The effect of kitabut on the part of the slave is to take
off the inhibition under which he labours, to establish the
freedom of his hand (or power of action) immediately, so
as to give the slave a peculiar right in his own person and
acquisitions, and to establish against the master responsi-
bility for any injuries which he may inflict on his person
or property, with an eventual right to compel emancipation
on payment of the ransom, while it forbids Ins sale in the
meantime. On the side of the master it empowers him to
demand the ransom when it is due, and re-affirms Ins ng it
of property in the slave in the event of non-payment.
But he has no right to the gains of the slave, nor to exact
service'from him ; and if he should have connection with
his mookatibah he is liable for the ookr, because she has
acquired a peculiar right in her own person by the htabut.
He is also liable if he trespass against her or her child <n
property. With regard to marriage and vddut the sa
rules are applicable to her as to an absolute slave.

While a dirhem of the ransom remains unpaiq tne

— 1 e - -

1 The selections, when not otherwise indicated, are from the Jftook

of Kitabut, Fut. Ai., vol. v.



e 8

mookatib is a slave,1but on full payment he becomes imme- ransom the
diately free, as by the mere force of the contract,2 though fr] 'l5
the master should not have said,,“ If thou payest it thou
art free,” or, in other words, should hot have suspended
the emancipation on the condition. And it a pledge were
taken for the ransom and it should perish, the slave would
. become immediately free.3
V- Kitabut is of two kinds, one' limited to the' person, and TroWtris
the other extending to person and property. Under the
first, whatever may be in tHe possession of the slave before
the kitabut, belongs to his master, but his after gains are
his own; and if there should be any surplus of them after-
payment of his ransom it must be delivered to himself.
Under the second, whatever may be in the slave's posses-
sion at the time of the kitabut or may subsequently be
acquired by him is his own, whether it be more or less
~than his ransom. By the slave’s property is to be under-
stood whatever may come to him by gain, trade, free gift,
or charity; and if any dispute should- arise between the
master and his mookatib -with respect to his gains, the
preference is to be given to'tire word of the latter. When
a mookatib is unable to' complete his ransom, and relapses
into a state of absolute slavery, all'the property in his
hands belongs to his master.
A mookatib is under the same restrictions as to buying what a
and selling, marrying, and gratuitously disposing'
property as a mazoon. Nor can he give his son, .or maynot
daughter, or male slave in marriage, but lie may his
female slave, whether absolute or mookatibah, because there
is some advantage in that, from the dower which he is
entitled to.4
When a mookatib has purchased his father or son they
enter into the kitabut and are emancipated, or fall back into Of arohu
\ slavery with him, and he cannot sell them. The rule is 't "by
the same with regard to any other relatives, between whom himenter
_,. Kitabut
" Hidayah, vol. iii. p.'759. - Ihid. p. 760.
3 Because the loss of the-pledge is equivalent to payment of the debt.

1 Hidayah \d. iii. o 771-2

QUALIFIED— THE MOOKATIB,
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and liimselfthere is the relation of paternity, of whom he may
become the proprietor, as grandfathers and grandmothers
and children’s children.

nmher reia' ~ a mookatib should purchase his brother, or sister, or

tires. other relative within the prohibited degrees (not being a
lineal ascendant or descendant), as a paternal uncle and
aunt, or the like, they would not on a favourable construc-
tion take part in his own kitabut, so that he might lawfully
sell them, according to Aboo Huneefa; and all are
agreed that if he should purchase a cousin (or uncle’s son)
he would not enter into the kitabut, yet if when he pays his
ransom they are still his property they become emanci-
pated without having to work out their freedom.

Nor his When a mookatib has purchased his wife he may law-

pmxhSed seh her unless she has borne a child to him. In that

with his  case, if he should become the proprietor of both the wife

childbj anJ the child, he cannot sell the wife, but if he should
become possessed of the wife alone he is not prevented
from selling her, according to Aboo Huneefa; and this is
correct. When he has purchased both, the child enters
into his kitabut, and the mother into that of the child; and
if he should die neither mother nor child would he
required to perform emancipatory labour, but both be free
on paying up what was due of the ransom at the time of
his death.

Conjugal When amookatib has purchased his wife he may lawfully

IKitnee” 8 bavo conjugal intercourse with her, and the child, if any

themis  should be the fruit of the intercourse, would enter into the

' kitabut of the father, and the mother into that of the child.

If then in these circumstances the father should die with-
out paying up his ransom, the child would come into
his place, and, on paying up the instalments, both he and
his mother would be emancipated by the payment. If the
child should die in the father’s lifetime and the mookatib
himself should then die, the mother would be free if able to
pay up the ransom at his death; if not she must return

to slavery.
as also be- When a mookatibah has purchased her husband, the

mookaHbah Marriage 18 not cancelled, and he may lawfully have con-
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jugal intercourse with her, for she does-not in truth become and her
the proprietor of him by the purchafse” hasta”
When a mookatibah has borne a child to her master, a nookat-

which he has acknowledged, the paternity of the child is tahnmy
established without the necessity of any asSent on her part,

for she is still a slave as to her person; and she becomes an
oom-i-mtlud to her master. She may, however, abide by

her kitabut, and in that case is entitled' to ookr. If her

master should die, she becomes free, 'by virtue of the

isteelad (or bearing a child), and the ransom falls to the
ground. While, if she should die leaving property, the

ransom would be paid out of it, and the surplus pass as
heritage to her child, by reason of the establishment of her
freedom in the last moments of her life; and if she should

not leave any property, the child would be free without any
obligation to emancipatory labour. A man may lawfully and vie
enter into kitabut with his oom-i-wulud; but if he should &'sa
die she would be free by virtue of the isteelad, the ransom

falling to the ground; while if she should pay the ransom

during his life, she would become free by virtue of the

kitabut.
A man may also enter into Kitabut with his moodubburah; Soalsoa

and if lie should die leaving no other property besides her, !
she would have to work for two-thirds of her value, or pay

the whole ransom of the kitabut; while if he should die
leaving property, she would be entitled to her freedom to

the extent of one-third of his property, without any neces-

sity for emancipatory labour. SO, alsio, a man may enter

into tudbeer with his mookatibah, and she may either abide

by tfie kitabut, or declare her inability. 1f she should adopt

the latter alternative, and her .master should die without
leaving any other property besides her, she has an option,

and may eitherWork for two-thirds of her ransom under

\ the kitabut, or two-thirds of her value under the tudbeer.
When a mookalib has failed to pay an instalment of his On failure

ransom, and it appears, after waiting for two or three days

at the most, that he has no means, -and the master presses of the
for a decree of inability, the judge is to pronounce it and

cancel the (citabut. It may also be cancelled by lkalah, or maybe
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cancelled @ mutual dissolution, or by the slave alone without the

judge? consent of his master, whether the contract be invalid or
Butitis valid. But is it cancelled by death? Not by the death of
celledby masterJaccording to general agreement; for if the slave

the mas- be able to pay his ransom he can pay it to the heir and be
tor'sdeath; emancipated, or otherwise fall back into slavery. Nor by
ofthe'slave that of the mookatib himself, according to “ our” sect, if he
when he  die leaving means sufficient for his ransom; but if he die
enough to  without leaving sufficient means there is a cancellation by
pay his general agreement. The kitalmt is not cancelled by the
ransom. master’'s apostasy, for as it is not cancelled by his natural
death, so neither is it by his civil death.
A child When a mookatib has died without leaving property
is enough t° pay his ransom, but is survived by a child born
allowed to  to him during his kitabut, the child is allowed to work out
the kitabut of the parent according to its instalments,
staiments.  When lie has done so, decree is pronounced for the father's
emancipation as having taken place before his death, and
Difference the child is free ; but ifthe mookatib be survived by a child
chasedPU" purchased during his kitabut, the child may be called upon
child. to pay up the ransom immediately, or be remanded back to
slavery. When amookatibah hasborne one child and pur-
chased another, and then died, the child born in the kitabut
is allowed to work out the ransom by instalments, and
whatever the purchased child may acquire his brother may
seize and pay the ransom out of it, the surplus of his acqui-
sitions, if any, being divisible equally among them both.
The born child may also, under the directions of the judge,
let out the purchased child to hire.
Applira- When a mookatib has died leaving a sufficiency of pro-
'mookatibPerty f°r the payment of his ransom, but in debt, and
estate having bequeathed legacies, being also survived by a son

b&Tdied in WN° *s a freeman, and by another who was born to him
debt. during hiskitabut by a bondswoman,— the debts to strangers

are to be paid first out of his estate, then any debts which
he may owe to his master besides the ransom, next the
ransom; and when all these have been discharged, he is to
be declared free, and the surplus, if there be any of his
estate, is to be divided among his heirs, without any regard



Ne
QUALIFIED— THE MOODUBBUR. 870

to the legacies, which being gratuitous acts are void. But
if the mookatib should die leaving a thousand, and a debt
of as much to bis master, besides the ransom, the latter is
to be paid first on afavourable construction, though accord-
ing to analogy preference should be given to the debt.
When a mookatib has died in debt, having also committed
trespasses, and being liable for the dower of a wife whom
he has married with the permission of his master, com-
mencement is to be made with the debt; after which what
" Is due on account of the trespasses is to be paid, then the
ransom, and last the dower. In like manner, if, instead of
leaving property, he should have left children born to him
during his Kitabut, they are to work, as has been described,
because leaving a child to pay, is like leaving property to

pay.
Section Second.

Of Tudbeert*and the Moodubbur.

Tudbeer is the suspending of emancipation, or making
it dependent, upon death; 8 and it is not susceptible of
revocation.3 It is of two kinds; dfoofhtk, o1 absolute, and
Mookuyyud, or restricted. The former is emancipation
Suspended simply on the master’s death,'without any further
addition; for which the appropriate expressions are either
sureeh or plain, as “ Thou art a,'moodubbur,” or “ I have
made thee a moodubbur,” or such as are employed for
freeing and emancipating, as, “ Thou art free after my
death,” or, “ | have emancipated thee after my death,” or,
for a yumeen (or suspending on a condition), as, “ If 1 die,
then thou art free,” or, “ When | die, then thou art free,”
or, “ If anything should happen to me,” or, “ When any-
thing has happened to me.” The tudbeer may also be in
the language of bequest, as by the master s saying, “ I
have bequeathed thyself,” or “ thy person, or “ thy neck
to thee,” or any part that implies the whole body, or, “ I

1 The selections are from chaptervi., Book of Emancipation, Fut.

Al., vol. ii., when not otherwise indicated.
5 I)oor-ool-Mookhtar, p. 304. 3 Ibid. p. 305.
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have bequeathed a third of my property to thee.” So
also, if he should bequeath to the slave a suhum, or share
of his property, the slave would be emancipated at his
death;1 though bequest of a part of it would not have that
eifect.

The effect of the Mootluk, or absolute kind of tud-
beer, is that the master cannot sell, or make a gift of,
the slave, or marry him against his will, or dispose of
him in charity, though he may emancipate or enter into
kitabut with him. But if he should sell the slave, and the
judge decree for the lawfulness of the sale, the decree
would be operative, and a cancellation of the tudbeer; so
that if the slave should at any time thereafter come by
any means into his master's possession, and the master
should then die, the slave would not be emancipated. The
master may also require service of the slave, or let him out
to hire ; and if the slave be a female, the master may law-
fully have sexual intercourse with her, and her dower, if
she be married, belongs to him. He is also entitled to her
gains, as well as those of the male slave. Upon the death
of the master, the moodubbur is entitled to freedom out of
a third of the master's property; but if his master have
left no other property, the slave must work for two-thirds
of his value; while if his debts absorb the whole of the
property, the slave must work for the whole of his value.

Tudbeer Mookuyyud, or restricted tudbeer, is emancipa-
tion suspended on a particular kind of death, or on death
with the addition of some condition; as when a master
says to his slave, “ If | die of this disease,” or, “ If | die on
this journey, then thou art free;” and so of any other death
that may or may not happen in the manner described, or of
any other condition annexed to death, that is susceptible of
happening or not happening. In all such cases the slave
is a restricted moodubbur. So also the tudbeer is restricted!
when a man says to his slave, “ If | die at a year or

1 Sufiumis a technical expression, which indicates that the slave is
made a sharer in his master's property at death, that is, one of his

heirs.
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twenty years hence;” butif a time be mentioned beyond
the usual period of human life, as when he says, KIf I die
at a hundred years, thou art free,” the tudbeer is abso-
lute. The effect, if the death take place in the manner or
with the condition described, is the same as in the case of
the absolute moodubbur; but in the meantime the master
retains his full power of disposal by sale, gift, or otherwise,
and consequently may require service of the moodubbur and
let him to hire; and in the case of a female, may lawfully
have connection with her.

The child of an absolute moodubburah is a moodubbur; Incidents
but the child of a restricted moodubburah does not follow kinds*1
the condition of its mother.1 If a moodubburah should bear
a child to her master, she would become his oom-i-wulud,
and the tudbeer be cancelled; because the tudbeer would
entitle her to freedom only to the extent of a third of his
property, while the isteelad would entitle her to it to the
extent of the whole.2 The value of an absolute moodubbur
is two-thirds of his value if he were a kinn, or absolute
slave. The restricted moodubbur is valued as a kiu/u*

Section T hird.

Of Isteelad and the Oom-i-wulud.*

Isteelad means literally to claim a child.5 When a Definition,
slave has borne a child to her master, she becomes his nmmuic'V*
oom-i-wulud, or mother of a child, whether the child be slae bo-
alive or dead, or be a mere abortion; for if actually formed, Odmi-
though only in part, yet if acknowledged by the master, it to
is accounted the same as a perfect child, tor the making ot
its mother an oom-i-wulud. But if there be no appearance of

1 Door-ool-MooldUar. p. 30s. a Ibid. Zlbid. p. 306.

4 The selections, when not otherwise indicated, are from chapter
vii., Booh oj Emancipation, Put. Al, vol. ii.

5 Inayuh, vol. ii. p. 375.
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formation, as if it lias come away in pieces, the mother does not
become an ocom-i-wulud. It is necessary, in all cases, that
there should be an acknowledgment or claim of the child on
the part of the master; for otherwise its descent from him,
on which the status of its mother depends, is not established.1
When the master dies, the oom-i-wulud is emancipated as
out of the whole of his property, according to a tradition
that the Prophet ordered the mothers of children to be
emancipated; and that they should not be sold for debt,
nor taken out of the third of the property.2 Hence, their
emancipation, like funeral expenses, takes precedence of
debts and the rights of heirs.3 Hence, also, the sale of an
oom-i-wulud by her master, and every other disposal of
her, such as gift or bequest, that is incompatible with her
inherent right to freedom at his death, is unlawful. But
what is not incompatible with such right, as letting her to
hire, requiring service from her, and taking her gains, is
not unlawful. 1f she should again bear a child, that is,
after her master has once acknowledged a child borne by
her, his paternity of the second is established without any
fresh acknowledgment, because by the first acknowledg-
ment he has set her apart for family purposes, and she has
become his jirash, or concubine.4 But there is still this
difference between her and a wife, that her offspring may
be rejected by a simple denial, whereas that of a wife
cannot be rejected except by lidn or imprecation. If an
oom-i-wulud should become perpetually forbidden to her
master, by his father or son having had connection with
her, and she should subsequently be delivered of a child at
more than six months from the fact, the paternity of the
child so borne by her, after the incurring of the illegality,
is not established in her master, without a claim on his
part. But such a claim removes the objection, for his
right in her is not impaired.

Thou%h a man may give his oom-i-wulud in marriage, he

> Uidayah, vol. ii. p. 462. 3 lbid. p. 464. 3 Ibid. p. 46.5.

L

4 Uidayah, vol. ii. p. 463. The word means, literally, bed, but is

applied metaphorically to a woman so set apart.
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should not do so till after the purification of her womb by
the return of her courses. If he should neglect this pre- tain pre-
caution, and she is delivered of a child within six months, cautions,
the child is his, and the marriage is rendered invalid. But
if the birth >loes not take place till after six months from
the marriage, the paternity is established in her husband.
Yet if the master should claim the child as his, it would be
emancipated by reason of his acknowledgment, without
affecting the paternity of the husband. The child of a
married oom-i-ivulud by her husband is in the same con- Jer]Jius_
dition as its mother. Her master can neither sell, nor baiuL
give, nor pledge it, and at Ins death it is emancipated out
of the whole of his property. He may, however, exact
service from the child, and let it to hire for that purpose.
But if the child be a female, he cannot lawfully have con-
nection with her. All these effects follow, though the
marriage should be invalid.
When a man has married his female slave to his male
slave, and she is delivered of a child, which is claimed by be made*
her master, the paternity of the child is established in the aomJ~»
husband; but it is emancipated by the master's acknow- Jier niaster
ledgment of its freedom involved in his claiming it as his j*Ws
own, and the mother becomes his oofn-i-wulud, and is (iamiy.
emancipated at his death. It is the same thing whether her child,
the death be the natural termination of life, or only a civil
death through apostasy and joining the enemy. In like
manner, when an alien living as a moostamin, or under
protection in the Mooslim territory, has purchased a bond-
maid, and got-a child by her, and then returns to his own
country, wishing to reduce her to absolute slavery, she is
emancipated.
When an oom-i-wulud is emancipated by the death ot
her master, whatever happens to be in her hands at the oorai”
time is his property, unless in so far as it has been be- £
queathed to her by him. her mester.
When a man lias had connection with the bondmaid of a slave
another, either by virtue of marriage, or under a semblance
of right, and she is delivered of a child, and afterwards home"
becomes his property, the paternity of the child is esta- ~ "]
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issubse-  blished in him, and she becomes his oom-i-witlucl, from the
"nircilUjl0' date of her so becoming his property, but not as from the
him,time of the original connection. If the cliild were the
“““ his fruit of illicit intercourse, and the mother should subse-
wvwul. guently become the man’s property, she would not be his
oom-i-wulud according to all “ our” doctors. The child,
however, would be free, though the mother might be sold.
Acknow- A female slave being pregnant, her master acknowledges
ledgment  that her burden is from him;—she thereupon becomes his
ofthe child com-i-wulud. In like manner, if he should say to her, “ It
of which a tj10u art pregnant it is by me,” and she should afterwards
prelmant  be delivered of a child within six months, she would be-
Alisow\er come his 00m~-wulud'  But if die delivery were not till
wML1I after the expiration of six months or more, the acknow-
ledgment of the child would not be obligatory on him, and
the woman would not become his com-i-wulud.
Circum- When a man has secluded his female slave, and has had
stances intercourse with her without izl, and she is subsequently
rente- it  delivered of a child, he ought to acknowledge it; and as
incumbent between himself and his conscience it is not lawful for him
to acknow- to sell the mother. But if he has not secluded her, or has
offeringof practised izl in his intercourse with her, he may lawfully
hi? female deny the child, according to Aboo Huneefa. If a man
slave. should say to a boy too old to be his son, “ This is my son,
the boy would be emancipated as against him, according to
Aboo Huneefa; and the better opinion is that the mother
also would become his oom-i-wulud by force of the ac-
knowledgment.

, If a slave who is the property of two men should be
two or O delivered of a child which is claimed by one of them, its
*X IR paternity from him is established, and the mother becomes

Ins oom-i-wulud. If both should claim the child, his pater-
nity would be established as from both; and he would
take the full share of a son in the inheritance of each.
Each of the partners also would take the full share of a
father in the inheritance of the child. In like manner, it
the woman should be the property of three, or four, or
five persons, and they should all claim the child, its pater-
nity would be established as from each of them, and the
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woman would become the oom-i-wulud of each, according
to Aboo Huneefa. Though the shares in her of the dif-
ferent proprietors were unequal, that would not affect her
right to be the oom-i-tvulud of all. Each, however, would
remain entitled to her SErvice only in proportion to his
share.
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CHAPTER IV.

OF SLAVERY IN BRITISH INDIA.

T he relation between master and slave has been greatly
modified in the British territories in India by an Act of the
Indian Legislature; which, as it is short, | insert at length,
for the convenience of reference:—

“ Act No. V. of 1843.

“ An Act for declaring and amending the law regarding
the condition of slavery within the territories of the East
India Company.—

“ 1. It is hereby enacted and declared, that no public
officer shall, in execution of any decree or order of court,
or for the enforcement of any demand of rent or revenue,
sell, or cause to be sold, any person, or the right to the
compulsory labour or services of any person, on the ground
that such person is in a state of slavery.

“1l. And it is hereby declared and enacted, that no
rights arising out of an alleged property in the person
and services of another as a slave shall bo enforced by
any civil or criminal court, or magistrate, within the ter-

ritories of the East India Company.
“11l. And it is hereby declared and enacted, that no

person who may have acquired property by his own
industry, or by the exercise of any art, calling, or profes-
sion, or by inheritance, assessment, gift, .or bequest, shall
be dispossessed of such property, or prevented from taking
possession thereof, on the ground that such person, or that
the person from whom the property may have been derived,

was a slave.
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« V. And it is hereby enacted, that any actwhich would
he a Penal offence, if done to a free man, should be equally
an offence if done to any person on the pretext of his being
in a condition of slavery.”

Two questions of some importance arise on the applica-
tion of this Act to Moohumudan slavery.  First, Does it
remove the impediment to inheritance? Second, Does it
leave enough of slavery to establish the paternity of a
child borne to a Moochummudan by his slave, and acknow-
Ied1ged by him ? N

he Act does not confer any new capacities on the slave,
nor take away any that he possessed, except in so far as
these effects may be produced by the removal of the
disabilities under which he labours with regard to his
master. But these disabilities are equally removed by the
contract of kitabut.  Yet the slave is not qualified by it to
inherit,anor does it prevent the Paternity of a child borne
by @ mooh'liban t0 Ner master from being established, if
acknowledged by him.8 Tho modification of slavery by
the Act is \(erY_ similar to its qualification by kitabut. | am,
therefore, inclined to infer the same consequences from
both ; as it does not appear to have been the intention of
the legislature to make any alteration in the condition
of the slave, beyond what was necessary to protect him in
person and property against the acts and interference of

his master.

1Ate, p 30 2Ae p 373
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CHAPTER Y.

OF EMANCIPATION. 1

Howeman- E mancipation is effected verbally, or in writing, and by

effected!l words that may either be plain, joined to plain, or am-
biguous. The plain, or sureeh, are the words, “ Thou art
free,” or “ emancipated,” or, “ | have freed” or “ emanci-
pated thee,” or, “ 0 freed,” “ 0 emancipated; ” being
equally effective, whether used in the way of description,
information, or address. The words that are said to be
joined to plain, are such as, “ I have given,” or, “ sold
thyself to thee.” The ambiguous, or hinaydt, are such as,
" | have no property in thee.” Rut to give these expres-
sions the effect of emancipation, it must be intended*.
Emancipate may also be effected in various other ways ;
as, for instance, by a claim of paternity, or by a slave’s
becoming the property of a relative within the prohibited
degrees, or by an acknowledgment of freedom followed
by the person in whose favour it lias been made becoming
the property of the acknowledger; or sometimes even by
mere enhance into the Dar-ool-l1lurb, or Dar-ool-Islam,
as when a Mooslim slave is taken by an alien master into
the former, or escapes from him and takes refuge in the
latter.

Partial When a slave is partially emancipated, as, for instance,

emacijpa= wlien a i,a]f3 Or third, or any other undivided share iu
him is emancipated, he has to work out the remainder of
bis freedom by emancipatory labour. His condition, in

1 For the few selections in this chapter, see Book o f Emancipation,
chap. 1.,/e«<. Al, vol. ii. '



