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P R E F A C E .

A w o r k  on the Muhammadan law containing the rules of suc
cession, inheritance, marriage, &e., which at present govern the 
Muhammadan community of India, and at a price quite within 
the reach of the legal public, has been long iu want. Macnaghten's 
“ Principles of Muhammadan Law” is indeed a work of very high 

authority, but it does not give the modifications and changes that 
have been brought about by the legislative enactments and by the 
authoritative decisions of the courts ; and the works of the subse
quent writers, such as, Neil Baillie, Sliama Churn Sircar, Almaric 
Rumsey and a few others, are too costly to be available to the gene
rality of the students. It is with a view to supply this want that the 
present publication has been undertaken. Its plan is the same as 
that of my work on Hindu law. To the great work of Macnaghteu 
I have prefixed a “ Summary” which, it is believed, will reuder the 
study of that work comparatively easy; -and I have appended to 
it copious extracts from the works of Neil Baillie, Sbama Churn 
Sircar, Almaric Rumsey, and a few others, to every one of whom 
my grateful acknowledgments are due for the very valuable aid 
I have derived from their works. The “ Summary” will shew the 
changes aud alterations that have been effected by the enactments 
of the Legislature, as well as by the decisions of the Courts. It 
is apprehended, however, that notwithstanding my most anxious 
endeavours to make the “ Summary” accurate, and the “ Extracts” 
full, I may have been guilty of errors and omissions, but this 
consideration does not deter me from placing before the public 
this humble contribution, as whenever there may be a doubt, the 
reader may usefully consult the work of Macnagliten itself, the 
original authorities (if available) and the Schedule of the Statutes,

ŷ s&- ' e°̂X
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ii P reface .

Regulations and Acts relating to the Muhammadan law, that have 
been inserted in this volume. It is superfluous to add that I  have 
spared no pains to render this volume generally useful, and that I 
was encouraged to its publication by the very cordial reception that • 
my recent work on Hindu law lately met with from the generous 
public. It is therefore hoped that this humble publication also 
will meet with their kind patronage, which is earnestly solicited.

S er a m po iie , 1
March 1, 1881. j  P. C. Sen,
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T A B L E  OF A B B E B F I A T I O N S „

B- Dig. ... Baillie’s Digest of Muhammadan Law.
Lail. M. L. ... Baillie’s Muhammadan Law of Inheritance.
B. L. R. ... Bengal Law Reports.
B. L. R., (Sup.) ... Bengal Law Reports, Supplemental Volume.
Bom. H. C. R. ... Bombay High Court Reports.
C. ... Consanguine.*
Elberliug ... E. F. Elberling’s Treatise on Inheritance, Gift, Will, Sale

and Mortgage.
Hed. ... Hedaya.
li. h. s.+ ... how high soever.
h . l .  s .t  ... how low soever.
I. L. R., Calc. ... Indian Law Reports, Calcutta Series.

Ditto, Mad. . . Ditto ditto Madras ”
•Ditto, Bom. ... Ditto ditto Bombay ”
Ditto, All. ... Ditto ditto Allahabad ”

L. C. ... Legal Companion.
L. R., I. A. ... Law Reports, Indian Appeals.
Mac. or Macnaghten Macuaghteu’s Principles of Muhammadan Law.
Mad. II. C. R. ... Madras High Court Reports.
Mat. ... Maternal.

^  Moore’s I. A. ... Moore’s Indian Appeals.
N.-W. P., H. C. Rep. North-Western Provinces^ High Court Reports.
Pat. ... Paternal.
Rumsey ... Almaric Rumsey’s Muhammadan Family Inheritance.
Sel. Rep. ... Select Report.
Sirajiyyah ... A1 Sirajiyyah translated by Sir William Jones with a

Commentary by him.
1 Sircar, p.— ... 1st Volume, Sharna Churn Sircar’s Muhammadan Law

(Tagore Lectures, 1873), page—
2 Sircar, p.— ... 2ud ditto ditto.
W. R. ... Weekly Reporter,
W. R. Sp. ... Ditto Special Number.
U. ... Uterine.

* Means “ related through a common male anoesinr." Thus v„ ..
a*® patera,d uncle means the lathes hah^iothe/ bj thc

t Those are intended to apply to the preceding, not to tho foUowlmr n™ i • • , ,child" means child of a ton /,. I. not tkiiJk. (. ,. of a son WU»*“W» W®rd. Thus son s l i e .
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Page. Line. For. Read.
22 are excluded are also excluded

xxiv 8 (side note) specei special
xxx 6 person a person
xxxii 14 shares, shares
xlvii 3 and 4 (side note) presumptive as to —things
xli 4 Marbar Mazhar
xli 4 All 1 All

26 ised ized
16 (side note) Bequests Bequest

17 public treasury Crown
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SUMMARY OF THE MUHAMMADAN LAW ,

CHAPTER I.

INTRODUCTION.
Muhamma-

Tub whole of the Muhammadan Law, as contained in L / to' ba r"- 
the Muhammadan Law Books, which was in force in India c°smzed- 
during the sovereignty of the Muhammadans or is at pre
sent in force in the several Muhammadan countries, such 
as Turkey, Arabia and Persia, is not the law of British 
India. So much only of that law, as has been directed to 
be observed in the British Courts of India by Acts* of 
Parliament or of the Indian legislature, is recognized by 
and administered in our Courts, in cases where the parties 
are Muhammadans.f

• See the Statutes, Regulations and Acts relating to the Muhammadau 
Law, pp. 77 to 131.

f The portions of the Muhammadau Law, which have not been directed to 
be observed, but have not also been expressly altered or abolished by legisla
tive enactment, should continue to have a virtual operation in as far as they 
coincide with and expross the principles of justice, equity and good conscience, 
but their application as a part of the Muhammadan law is not binding.—
(Pearson, J., 6 N. W. P., H. C. Rep., p. 5.) Where a portion of the Muham
madan law has no force, its spirit and principles should be considered, bocauso 
in so doing, the Courts shall act according to justice, equity and good con
science.-(Stuart, C. J., G N. W. P., H. C. Rep., p. 15.) The application to 
Muhammadans of their own laws in cases other than those of inheritance, 
marriage, and caste (e. g., in case of gifts), is administering justice according 
to equity aud good conscience.—W. R., Sp , 185. Slavery has been 
abolished by Act V of 1813. Renunciation of religion is no longeron 
impediment to succession since the passing of Act XXI of 1850. The Chap
ters on Contract aud Sale arc of little use since the enforcement of Act IX of 
1872. Tho Iudian Majority Act (IX of 1875) has settlod the age of minority 
among all classes of British subjects, including Musalmins,
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Basis of The basis of the Muhammadan law, religious, civil 
Muhammadan . . .  .
law. and criminal, is the Kurdn, believed by the orthodox.

Musalm&ns to be of divine origin and to have been revealed 
by an angel to Muhammad, their Prophet. (Elberling, 
s. 13.)

Sources of The Kurdn is the fountain-head and first authority
Law^J^an1 their *aws> but whenever it was not applicable to
Sumiat and any particular case, recourse was had to the Sunnat or 
Hadis, Ijm m  ,
and Kiyds. whatever Muhammad had done, said, or tacitly allowed, 

and also to Hadis, that is, to the Prophet’s sayings or the 
narration of what was said or done by him, or was in silence 
upheld by him. The two other sources of Muhammadan 
law are the Ijmaa and Kiy&s. The Ijmaa is composed of 
the decisions of the companions of the Prophet and their 
disciples. The Kiyds consists of analogical deductions 
derived from a comparison of the Kuran, the Hadis and the 
Ijmaa, when none of these do apply.—(1 Sircar, pp. 3 
to 24.)

Although the Kurdn is believed and received by all the 
Muhammadans as the words of the Most High, yet the dis-

Differoncc of crepant interpretations of many of the material parts thereof opinion among # # * *
the expound- given by the different expositors, the difference of opinion
*rao aw- among the learned as to the principles or articles of faith, 

the admission of particular Ahddis (pi. of Hadis) by some 
doctors, and the rejection of the same by others, also the 
difference in the acknowledgment of a particular person or 
persons as being the Im&m (spiritual leader) or Imdms, 

Formation created different sets of doctrines; and the followers of eachof sects. , . .
of such sets constituted a particular sect. The sects so

TL-J Sunni are 8eventy-three in number, of which the Sunni
Soctf10 ShiaL and t,,e Shiah are among the principal (1 Sircar, 11). The 

tenets of the former are adhered to in the greater part of
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India.* Lucknow is the principal seat of the Shiah, otherwise
called the Irnamiya, sect.f Hence it is said, there are two gmmi fni
schools of Muhammadan Law, the Sunni and the Shiah. Shiah Schools.

I t  has been held by the Privy Council that when a sect Sects to be 
has its own rule, that rule should be followed with respectthlhown b? 
to litigants of that sect.— (Rajah Deedar Hossein versusr u l e s - 

Ranee Zuhoor-oun-nissa, 2 Moore’s Indian Appeals, p. 441.)
The regulations which prescribe that the Muhammadan Muhamma- 

Law shall be applied to the Muhammadans, must be under- fppiklTto Mu'3, 
stood to refer to the Muhammadans not by birth merely, 
but by religion also.—(Abraham us. Abraham, 9 Moore’s rarely but by 
Indian Appeals, p. 195.) religion also.

The law allows a person the right to cease to be a Mu- A person 
hammadan in the fullest sense of the word and to become be Muhan̂  
a Christian, and to claim for himself and his descendants all madau‘ 
the rights and obligations of a British subject (2 Hyde 3).

A Muhammadan family may adopt the customs of Hindus Muhamma- 
subject to any modification of those customs which the may ‘“adopt 
members may consider desirable.J—(Suddurton-nissa vs. ^ j“du CU3‘ 
Majada Khatoon, I. L. R., 3 Calc. 694.)

* The general law of the country is that of Abu Hanifa.. (Worley.) Imam 
Abu Hanifa was the founder of the Sunni sect called (after his name)
Hanifitca. Imam Abu Yusaf and Imam Muhammad were his two illustrious 
disciples. (Rumsey, p. ix.) The authority of Abu Hauifa and his two disciples 
Abu Yusaf and Imam Muhammad is paramount in Bengal and Hindustan.
The opinions of the disciples are so much respected that, when they both 
dissent from their Master, the Judge is at liberty to adopt either of the two 
opinions. If there is a difference botweou the two disciples, whichever agrees 
with Abu Hanifa must be preferred, and iu judicial matters the single opinion 
of Abu Yusaf is preferred to Imam Muhammad.—(Elberling, s. 17.)

1 Iu India, the Isawabs and their relatives (with a very lew exceptions) 
are Shiahs. By far the greater part of the MusalmSus in the province of 
Oudh held the Shiah faith with their kings. In Moorshodabad, the greater 
part of the MusalmAns including the Nawab Nazim is Shiah. In Calcutta 
audits suburbs, besides the Mughals, who are hereditary Shiahs, the mem
bers of that sect are not much leas than that of the Sunnis (2 Sircar, 171).

:£ A judge is not bound, as a matter of law, to apply to a Muhammadan 
family living jointly, all the rules and presumptions which have been held by 
the High Court to apply to a joint Hindu family. It rests with him to 
decide in any particular case how far he should apply those rules aud pro- 
•umptious. (1. L. It., 3 Calc. 691.)
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CHAPTER IL 

IN H E R IT A N C E .

SECTION I.
GENERAL RULES.

Four Bucces- T h e r e  belong to the property of a person deceased four 
longing to the successive duties : first, Lis funeral ceremony and burial, 
thed^Led?* without superfluity of expense, yet without deficiency;

next, the discharge of his just debts from the whole o f his 
remaining effects; then, the payment of his legacies out of 
a third of what remains after his debts are paid; and, lastly, 
the distribution of the residue among his successors. (Si- 
rajiyyah, p. 2.)

Disinherit- Neither a child nor any other heir can be disinherited 
aUC®' , . . y nor can one lieir be favored to the prejudice of the other;

but as a man is at liberty to dispose of his property as he
plea'"’.,, during his lifetime, he can, under the common
rules ot gift, make such disposals as will virtually amount
to a disinheritance, or a disposal in favor of one of his
heirs. (Elberling, s. 88.)

In tlie Law of Inheritance, there is no distinction between 
heritable with- real and personal, nor between ancestral and acquired nro-
out distinc- , ,, , , , , , 1 1tion. perty. (Macnaghten, p. 1.)

Of primq- Primogeniture* confers no superior right. (76.) 
Ŝimultaneous To tIlc cstate of a deceased person, a plurality of persons 

^plurality of ^av‘ng different relations to the deceased, may succeed 
heirs. ' simultaneously, according to their allotted shares; and

* This right is partially recognized by the Shiah School though not at all 
by the Sunni (2, Sircar Princ. 60). According to the Imatniya law of inherit, 
once,_t.bei older son, it he be worthy, is entitled to his father’s sword; hij 
kuran, his wearing apjiare), and his ring. (Macnaghten’s Princ, Mali, Law. 
page 40.)

iv



inheritance may partly ascend and partly descend at the 
same time. (Macnaghten, p. 2.)

The nearer of kin excludes the more remote, and the No right by 
right of representation is unknown. That is, the right to represeutatl0U 
represent an heir of the deceased who had died before him 
or her does not obtain, the nearer of kin excluding the 
more remote.

Females are not only not excluded from inheriting, but Females iu- 
besides that some—the widow, mother, daughter and sister 
—are very near heirs; females always get half the share 
of their brothers, when inheriting with them, and take with 
the same full proprietary right as males ; so that the pro
perty devolves after their death on their heirs. The same 
is the case with widows, who take their share without any 
restriction in the disposal of it, and after their death, the 
property inherited from the husband, goes to their heirs, 
not to the heirs of their husbands. (Elberling, s. 89.)

The share of a female is half the share of a male of , Re,ativo 
. . .  , - , . . .  shares of malo

parallel grade when they inherit together. The exceptions a,K̂ female
to this rule are the cases of father and mother and of half- grads' i 

brothers and sisters by the same mother but by different 
fathers.

Among the heirs of the same grade, those of the full Heirs of full

blood aro preferred to those of the half. Half-brothers 
and sisters on the mother’s side are exceptions to this rule.

There may be a renuuciation* of a right to inherit, ini- Renunciation 
plied from the ceasing or desisting from prosecuting a of inl,ent!*CB* 
claim.—17, W. R. 108. (See 22, W. R. 267.)

A person taking by inheritance cannot disclaim; in other 
words, inheritance requires no acceptance, and cannot he

* Renunciation implies the yielding up a right already vested, or the 
ceasing or desisting from prosecuting a claim maintainable against another.
Renunciation of inheritance in tho lifetime of the ancestor is null and void
as in point of fact it is giving up that which has no oxisteuco.-fMacna-u’
tens Irocedeuts, Mah. Law, Case xi.) '  °

1(f)?) , c  <SL
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o f S S aQn« edby ^ e^ io n ; While on the other hand, a bequest 
may be accepted or rejected at pleasure. (Rumsey, 10.) 

S : ° f , Any one of the heirs may surrender his portion of the 
inheritance for a consideration, i. e., by taking a sum of 
money or auy article.*

ŝuccession!** Homicide is an impediment to succession. The other 
three impediments (mentioned in Muhammadan law books), 
slavery, difference of religion and difference of allegiance, 
have now been removed; slavery having been abolished by 
Act V of 1843; difference of religion by Act XXI of 1850 ; 
and difference of allegiance by the subversion of the 
Muhammadan rule.

Mental derangement is no impediment to succession.
11, W. R. 212.

Want of chastity is no impediment to inheritance. See 
6, W. R. 303.

t step connec- A step-daughter is no heir (1 Sircar, 100).
A step-mother is no heir (1 Sircar 111).

Adopted son. An adopted son cannot inherit. 9, W. R. 502.
childrfn.imat0 Iilegiti,nate cllil(lrcn can inherit only from their mother 

and mother’s kindred, but not from the father.f—(Mac. Pre
cedents, Case XII.)

Tnf8?!!6®11 See“ j  t0 d0Wn (See PriDciPle 87) that the remainder of the
rdUvyab . Is X w T } ^  6 ° ,.*» residuaries; but according to Si- rajiyyah p. 13, all the other heirs divide the remaining property amornt
b e T  i\n d ei a!1n,l0+l,thelr ra*P60tiv,e fraotiomd portions. Thus, if the portion!

., , ' '?• “ yltUe person entitled to 1 take a specific object instead the
Othei two Will divide the remainder in the ratio £ : A, or 2 : l. But in eal-
thintl"hn bu res; ‘ht' w  ahare3. o£ the oth(:r heirs, tlie taker of the specific thing should not he left out of consideration, as if he were dead or incapable
in iom Tnffh ’ be,c1a“8e ln that owe there would be either a defect or au exaxa 
in some of the allotments to the other claimants. For instance a man 
lea\c., a father, a mother and two daughters. Here if one of the daughters
surrenders her potion, we must not calculate the shares as if the deceased 
had 1.,, one daughter, a father and a mother ; because in that case the shire
father 0nl dr Kh T  W0U d be 4’ th'J share of the mother J  and that of the father * whereas the correct rule is to find the respectivl shares of all the 
h a r t including the taker of the specific thing and then to divide the remain
der of the property among the remaining heirs in proportion to their shares, 

t  Nor can the father inherit from them— (Mac. Precedents, Case XII.)

' e°^\
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A postumous son has a legal right to inherit. I t  is not Posthumous 
necessary that the heir should be actually born; it is suffi
cient that he was begotten and afterwards born with vitality.
When born with vitality it is of no moment how soon after 
the child may expire ; the right of inheritance is acquired, 
and the inheritance devolves on the heirs of the child.
(Elberling, s. 84-; 9, W. R. 257.)

A  khootisa, or hermaphrodite, is defined as a person Hermaphro- 
having the generative organs of both sexes. The Muham- dlte‘ 
madan law divides such persons into three classes, those in 
whom distinguishing tokens of manhood appear alone or 
preponderate, those in whom distinguishing tokens of wo
manhood appear alone or preponderate, and those in whom 
neither appear or both appear equally. The first sort are 
accounted males, the second females, the third are called 
“ equivocal”  or. “ ambiguous” hermaphrodites. A herma
phrodite of doubtful sex during infancy will, if distinguish
ing tokens appear when it arrives at maturity, be consider
ed to be a male or a female as the case may be. Accord
ing to Abu Hanifa, an equivocal hermaphrodite takes the 
same portion as a male or a female on the s^me level, and 
if there be no such male or female, the same that would be 
taken by such male or female, if any, whichever is the 
smaller under the particular circumstances of the case.—
(Rumsey, p. 153.)

The rule as to persons [related to each other] who die by Tcrsons dy- 
a common calamity [as the sinking of boat, the fall of a iug toeetllt,r- 
house, common conflagration and the like], so that it is not 
known which of them died last, is that they are to be 
considered to have died at the same moment, so that the 
property of each goes to his living heirs, and none of them 
can be heir to another, unless it is known in what order 
they died, when those who died last will inherit to those



who (lied before them. (Bail. M. L ., 172, 194 and 195.
1 Sircar, p. 194.)

Missing A person is missing when he has gone away and it is 
not known where he is, or whether he is dead or living.

Mis.-ing per- On the death of any of the relatives of a missing person,
"ba reserved̂ 0 w 1̂0m he ftlie missing person) is an heir, his share is to 

be reserved, on account of the possibility of his being alive.
If lie returns, he will be entitled to his share; if he does not, 
and his death is presumed* according to law, the share re
served for him will go not to his heirs, but to the persons who 
were the heirs of the relative that died, and who would have 
been entitled to the whole inheritance if the missing 
person had never existed. If the period after which 
death is presumed by law shall elapse without the missing 
person being heard of, his own property will go to his 
heirs. (See B. Dig., 713.)

Captives. “ The rule concerning a captive is like the rule of other 
believers in regard to inheritance, as long as he has not de
parted from the faith, but, if he has departed from the faith 
then the rule concerning him is the rule concerning an 
apostate; but, if his apostacy be not known, nor his life, 
nor his death, then the rule concerning him is the rule con
cerning a lost person.” Sirdjiyya, p. 5S.

____ _ _ _ _ _
* The death of a missing person is determined either upon the expiration 

of ninety years from his birthday, or, .when not one equal to him in age of 
the same village or town remains alive (1 Sircar, p. 188 ; Bail. Dig., 713).
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SECTIO N  II.
ORDER OP SUCCESSION ACCORDING TO 

THE SUNNI SCHOOL.
T he successors to a deceased Muhammadan are of seven Seven kind* 

descriptions, viz., o£ succeBSOre'
1. Legal Sharers.*
2. Residuaries.f’
3. Distant Kindred.
4. Successor by Contract.
5. Acknowledged Kindred,
6. Universal Legatee.
7. Crown.

*#* All the heirs do not succeed at once ; but, of the sharers 
and residuaries, there is na inner circle imme
diately connected with the deceased, who are never en* 
tirely excluded from the succession, though their 
portions are liable to  reduction in some cases. These 
are the husband of wife, the father, mother, son and 
daughter. Of heirs beyond the circle, the grandfather 
and grandmother are merely substitutes for the father 
and mother, and the remainder are entirely excluded 
whenever there is a relative within the circle, through 
whom they are connected with the deceased, or one 
nearer in degree to him than themselves. These rules 
however, are subject to some qualification. It can but 
seldom happen that the deceased should leave no indivi
dual connected with him, who would come under one or 
other of the above two classes of heirs,

* They arc the father, mother, husband, wife, daughter, Bon’s daughter, 
grandfather, grandmother, full sister, half-sister by same mother, half-sister 
by same father, and half-brother by same mother.

t  They are all persons in whose line of relationship to the deceased no 
female enters ; such as, the son, eon’s son h. 1. a .; father, father's father 
h. h. s ; brother, C- brother, brother’s son h. 1. s., C, brother's non h. 1. s . ;
I ’at. undo, C. Fat. unde, Pat, uncle's son h. 1. s., C. Pat. uncle’s sou 
h. 1. a.; great-uncle, great-great-uuelo, and ail the more remote tualo relations • 
through males (in othor words, Pat. and 0. Pat. uncles of the father and 
father's father h. b. s., and their sons b. 1. s.) There arc also some letnale 
residuaries, but they are not primarily so. Seethe section on roniduaries.
( Pirfs Rumeey, p. 25.)

B



Legal sharers. Legal sharers are all those persons for whom specific 
shares have been appointed or ordained in the sacred text, 
the traditions, or with general assent (B. Dig. 696). After 
the sharers* are satisfied, if there remains a residue of the 
property left by the deceased, it is to be divided among the 
next class of heirs called residuaries. If  there be no resi- 
duaries, the residue will revert to the sharers in proportion 
to their shares (except to the husband and wife) ,f

Residuaries. Residuaries are all persons for whom no share has been 
appointed, and who take the residue after the sharers have 
been satisfied, or the whole estate when there are no 
sharers. In  default of the sharers and residuaries, the 
distant kindred inherit.

Distant Distant kindred are all relations who are neither sharers 
kindred. nor residuaries. They succeed in default of sharers and 

residuaries. When there are neither sliarersf nor resi
duaries nor distant kindred, the inheritance goes to the 
successor by contract.

Successor by Successor by contracl\ is a person, to whom the deceased 
Contract, owner being one of unknown descent, had said “ Thou art 

iny Mowla (master) and shall inherit to me when I  die, 
paying my fine, when I  commit an offence,” and he answered, 
“ I  have accepted.” He succeeds in default of sharers, 
residuaries and distant kindred. In  default of heirs down 
to the successor by contract, the acknowledged kindred 
inherits.

* Some sharers, however, are liable to exclusion by residuaries. See the 
section on Exclusion.

t  I t  should be here noted that tho husband or wife is excluded from get
ting more than his or her specific share, as long as there is any other sharer 

. or residuary or distant kindred,' but ho or she succeeds to whole of tho
inheritance in default of heirs down to the distant kindred. The successor 
by contract comes in when there are neither sharers (including husband or 
wife) nor residuaries nor distant kiudred.

t  Instances of this kind of heirs are rare, if any, at tho present day.

l i f t  <SL—<̂y x
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Acknowledged kindred* is a person in whose favor the Acknowledged 
deceased has made an acknowledgment of kindred, provided 
the acknowledgment was never retracted. In default of 
the acknowledged kindred, the universal legatee succeeds.

Universal legateet  is a person to whom, in absence of Universal 
heirs (of the above descriptions), the whole property has 
been devised. Next in succession is the Crown.

Crown j  takes the property in default of all other heirs. Crown..

SECTION III.
SHARERS.

T h e r e  are twelve§ classes of persons, called Sharers, out 
of whom some get specific portions of. while others are totally 
excluded from, the inheritance.

* To make an acknowledgment valid, three conditions must be observed :
1. I t must be in such term as at least to imply the descent cf the person 
acknowledged from other person than the acknowledger himself, as for 
instance, when the deceased has declared a person of unknown descent to be 
his brother, which involves a declaration against his father that the person 
is his son. 2. I t must be such, as not to establish the descent of the person 
acknowledged, for iustance not an acknow'ledgment of one as a brother 
assented to by the acknowledger'e fathei', which under sphie exceptions would 
establish the paternity, as this would give the party an interest in the inhe
ritance on a ground distinct from the acknowledgment, namely as brother 
to the deceased. 3. The acknowledger must die without retracting his 
acknowledgment. (Sharifiyya, 10) An acknowledgment by any person is 
effectual a3 regards that peraou'a property, but ineffectual as regards all 
other people, {tied- xxviii, Section 5.)

t  Though the law does not allow a Muhammadan tho power of disposing 
by will of raoro than a third, of his property, still if he has appointed a 
legatee of the whole and has left no known heir, nor successor by contract, 
nor acknowledged kindred,—such legatee iB permitted to take the property ; 
for the prohibition against bequeathing more than a third exists solely for the 
benefit of the heirs.—Elberling, 44.

X In tho Muhammadan Law Books the reader will find that tho’“Public Trea
sury or Bayitool-mal” is mentioned as tho place where the property loft by 
the deceased h  to bo kept in deposit, on failure of heirs, for charitable uses, 
such as paying the funeral expenses of thos« who leave no property, &c., &c\
But, at pi<-boat, Bayitoohmal in the exact sense in which that cxpic -ion is 
uacd in the Muhammadan Law Books is an extinct in.iututiou; hence, the pro
perty escheats to the Crown. {See Muast. Soobhauee Bhotun, 1 Sel. llep.,
new cd., p. 4»37.)

§ I t is iuaccurate to say generally “ there are twelve sharers."
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TABLE OF SHARERS.

Table of H usband. M o t h er . F a t h e r . D a u g h ter .
‘ibar-lS- Wii'E. Grandmother,* Grandfather.f Son’s daughter-.}

I_______________ J

if Half-brother by mother.
■< Half-sister by mother.
1 Full sister.

Half-sister by father.
Exclusion The persons above enumerated do not all succeed simul- 

shuier̂ r Ul3r taneously j nor are their shares always the same. Except
ing the husband, wife, mother, father and daughter, all 
other sharers are liable to exclusion in particular cases. As 
for instance, the grandmother, whether paternal or maternal, 
is excluded when there is a mother. (Paternal grandmother 
is also excluded when there is a father.) Grandfather is 
excluded when there is a father. Son’s daughter is ex
cluded when there are two or more daughters. All kinds of 
brothers and sisters are excluded by father or grandfather. 
Half-brother by mother and half-sister by mother are also 
excluded by daughter or son’s daughter. Half-brother by 
mother, half-sisters by mother and full sister do not exclude 
each other. Half-sister by father is excluded by two or 
more full sisters, &c. Some sharers are excluded by resi- 
duaries. See the section on exclusion.

Some Bharera The following female sharers lose their character of sharers 
duarieB- '  * and become residuaries, when there exist one or more males 

in the same or a lower degree:—
Daughter made residuary by ... Son.
Son’s daughter ... ... Son’s son h. L s.
Full sister . . .  ... Full brother.
Half-sister by father ... Her brother.

* True grandmother how high soever. tPaternal grandfather how high soever, 
t  As well as daughter of son’s son, of son’s son’s eon, &c.

/y#*- ' G°̂oN\
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Two or more sharers of a particular class (except when . Equal divi-
.. eion among in-

otkerwise* specified) take equally among them- the same dividuale of & 
portion that one of that class, if alone, would take; e. g.> 
the share of a wife being J, if there be four wives they will 
divide that J among them.

In  order to ascertain whether in a particular case a given 
sharer gets any portiou of the inheritance or not, the 
reader may usefully refer to the following particulars 
regarding the sharers.

SOME PARTICULARS ABOUT SHAKERS.

Husband.

Tun husband must, in all cases, get a share, whatever may bo the 
number or degree of the other heirs. The husband takes a fourth 
of his wife’s estate where there are children or son’s children, how low 
soever, aud a moiety where there are none. On failure of other sharers, 
residuaries aud distant kindred, the husband is entitled to take tho 
whole of the property left by the wife. (See Mussamut Soobhanee vs.
Bhetun, 1 Sel. Rep., S. D. A., 346 ; also 1 Sircar 91 and 234; I. L. R.,
3 Calc. 702.)

Wife.

The widow must, in all cases, get a share, whatever may be the num
ber or degree of the other heirs. The widow takes an eighth of 
her husband’s estate, where there are children or son’s children, 
how low soever, aud a fourth where there are none. In law 
there is no distinction between a wife married in her maidenhood 
aud that married when widowed or divorced. Consequently 
widows of all descriptions! have equal rights to the estate of 
their deceased husband. All the widows are therefore collectively 
entitled to receive and equally divide among themselves, one- 
fourth or ODe-eighth of the deceased’s estate as the case may be.

* Whcu there is no son, the share of one daughter is 4, but of two or more 
is only §. So, of son’s daughters, full sisters, &o. See Table of Sharer;,,

• p. 177.
• t  According to the Shiah School, no right of inheritance is established by 

reason of ?»ula or temporary marriage, unless there is a contract between tho 
marrying parties.
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The widow is competent to inherit her husband’s property, supposing 
her not to have been divorced from him and not to have killed her 
husband-

According to the Skiali School, the widow does not get a share of 
the land or the like left by her husband, unless he left a child by , 
her ; she is however entitled to her share of any other properties left 
by her husband.—(2 Sircar, p. 185 ; 20 W. It., 297.)

In default of other sharers, the residuaries and the distant kin
dred, the widow is entitled to the return to the exclusion of the fisc.* 
{Mahomed Arshad Chowdry vs. Sajida Banoo, I. L. R., 3 Calc. 702 ;
1 Sircar, pp. 91 and 234 ; Rumsey’s M. Family Inheritance, p. 44 ;
1. Sol. Rep., S. D. A., 340, New Ed., p. 407.)

According to the Shiah School, where a wife dies, leaving no other 
heir, her whole property devolves on her husband ; and where a 
husband dies, leaving no other heir but his wife, she is only entitled 
to one-fourth of his property, and the remaining three-fourths will 
escheat to the public treasury.— (Macnaghten, p. 37.)

The widow of a Khoja Muhammadan who has died childless and 
intestate succeeds to her husband’s estate in preference to his sister, 
(Rahimat Bui vs. Zhr Bai, I. L. R., 3 Bom. 34.)

Mother.

The mother must in all cases get a share, whatever may be tho 
number or degree of the other heirs. She talf.es in three cases:
1—a sixth of the whole when there is a child or son’s how low soever 
child, or two or more brothers or sisters, whether of the whole or 
half blood ; 2—one third of the residue when- there is a fatherf and 
a husband or wife (whose, i. e., husband or wife’s, share must be first 
allotted), but no child or sou’s h. 1. s. child nor two or more brothers 
or sisters ; 3—a third of the whole, in all other cases. By ‘ mother,' 
however, must be understood the deceased’s own mother who bore 
him, and not a step-mother, who, in law, is considered not a mother,

* According to the Shiah School, the remainder never reverts to tho widow, 
but goes to any other heir that may happen to exist at the time, even to the 
Imam, who is the last of all heirs, and whose existence is always recoguizcd.

+ Father does not include grandfather- When there is a mother, a father, “ 
and a husband or wife, first, the share of the husband or wife, as the case 
may be, must be deducted, theu, of tho residue, } should be allotted to the 
mother, and J 4° the father.
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but father’s w ife; she therefore cannot have the maternal share of 
inheritance, which is a right appertaining to the geuetr.is alone. Al
though it is a rule of Muhammadan law th a t whoever is related to the 
deceased through any person shall not inherit while th a t person is 
living, the mother does not exclude her children. Mother excludes 
from the inheritance father’s mother and mother’s mother, how high 
soever.

Grandmother.*
True grandmothers whether paternal or maternal can never take any 

share of the property where there is a mother, nor can paternal 
grandmothers inherit where there is a father. A  sixth is the share 
of the (true) grandmother. Grandmothers, who are nearer in degree 
to the deceased, exclude those who are more d is tan t.t False grand
mothers are not sharers but distant kindred. Two or more true grand
mothers, being of equal degree (though of different lines), share the sixth 
equally. Paternal female ancestors of whatever degree of ascent are 
excluded by the grandfather, except the father’s m other; she not being 
related through the grandfather. As the degrees of the paternal 
grandfather increase, so does the number of the grandmothers on the 
father’s side, who inherit with him, increase.^ (1 Sircar, 113).

Where a grandmother has bu t one relation, and another has two or 
more, the most approved opinion is th a t they both share equally 
(1 Sircar, 114), as,—

W here one grandmother is father’s m other’s mother.
( m other’s mother’s mother,

and another do. is< also
.( father’s father’s mother.

* Grandmother, i. c,, true grandmother, iB any lineal female ancestor in 
whoso liue of relationship to the deceased a false grandfather does not enter, 
and a false grandfather is a lineal male ancestor between whom and tho 
deceased a female is interposed.—Bail. M. L., p. 65.

t  The nearest grandmother or femalo ancestor on either side excludes the 
distant grandmother on whichever side she be, (no matter) whether the 
nearest grandmother be entitled to a share of the inheritance or be herself 
excluded.— Fide Serijiyyah, 15. Thus tho paternal graudmother is excluded 
by the father, but she is nevertheless capable of excluding tho mother of the 
mother's mother, though the latter would not be excluded bv the father 
himself.—Elberling, s. 108.

$ Thus where the grandfather is distant from the deceased by throe degrees, 
there three grandmothers on the father's side (who are equal in degree) 
succeed with him, as for instance,—father’s father’s father’s father being 
removed 3 degrees from the deceased, 3 persons succeed with him. They are 
(1) father’s father’s mothers mother ; (2) father’s father's father'* mother ; and 
(3) father’s mother's mother’s mother.



E. G., suppose, Zubaeda gave her daughter’s daughter M ayya  in mar
riage to her son’s son Bashar, and the young pair had a son Amru, who 
acquired an estate, and died. Now Zubaeda was both paternal and 
maternal great-grandmother of Amru, and had, therefore, a double 
relation to him ; but another woman, named Zuhra, had married her 
daughter Sohna to Fared, who was the sou of Zubaeda, brother of 
Abla, and father of B ashar;  so that Zuhra was Amru’s paternal 
grandmother’s mother, and had only a single relation, as it will 
appear by the following arrangement of the family :

Zuhra Zubaeda

Solma------— --------------— F a r e d ' - " ^ ^ ^ ^ " ^ ^  Abla

I .. " "  I
Bashar —------------ -Mayya

Amru

Father.

The father must in all cases get a share, whatever may be the 
number or degree of the other heirs. He inherits in three cases or 
ways : vis., [he takes] 1—an absolute share, which is a sixth (un
mixed with any residuary portion) when the deceased leaves son or 
grandson how low soever ; 2—a legal share as well as a residuary 
portion, in the case of the deceased leaving a daughter or a daughter 
of bis son how low soever in the degree of descent; and 3—a simple 
residuary portion, and th is on failure of (the deceased’s) children and 
son’s children or other descendants how low soever* (1 Sircar, 95).
The true grandfather, i. e., the father’s father, is entirely excluded 
from inheritance by the father. The father’s mother is also excluded 
by the father. Brothers and sisters are also all excluded by the father.

. * According to the Shiah School, a father gets a sixth as his specific share 
in tin; c:\ ;c of there being a child or children how low soever, wliile in 
default of such issue of the deceased, he gets the whole of tho residue 
remaining after allotment of the appointed share or shares (2 Sircar, 185).
’1 he father of the deceased, upon failure of issue, is not a specific sharer in 
the estate, but has by law merely a residuary title to all that remains after 
distribution of the other shares. Thu3, if a person deceased should leave, 
for example, a father, a mother, and a husband, the mother, in this case, 
hikes a third, if not partially excluded by brothers or sisters; the husband 
also enjoys bis appointed share, viz., a half, and the remaining sixth is all 
that would go to the father. (Col. B. Traua. p. 383.)
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Grandfather.
Grandfathers can never take any share of flic property where there 

is a father. In default of the father, the true* grandfather has the 
Sanaa interest or right as the father had, except in three cases : (1) — 
the father’s mother docs not inherit with father, whereas she inherits 
with tho grandfather; (2)—if the deceased leave parents, and either 

i . of the married couple, then the mother takes one-third after tho 
allotment of the spouse, but if there be a grandfather instead of the 
father, the mother takes a third of the whole property ; 3—tho 
brothers alid sisters by the same father and mother, and by the 
same father only, are all excluded by the father, whereas they are not 
excluded by the grandfather. + (1 Sircar, p. 97.)

Daughters.
Without sons, daughters are legal sharers ; with sons, they are 

mere rcsiduaries. An only daughter takes a moiety, two or more 
daughters collectively take two-thirds of the deceased’s estate, in the 
event of his leaving no son or sons; but if he left also a son or sons, 
then the daughters are no longer sharers, but are rendered residuarics, 
and each of them is, in that case, entitled to a portion equal to half 
of a sou’s share.}: A step-daughter is not an heir.§

Son’s Daughters.

Sou’s daughters cau never take any share of the property when 
there is a son or more daughters than one.|| Where there is one 
daughter, the son’s daughters take a sixth. Where there is a son’s 
son, or a sou’s grandson, the sou’s daughters take a share equal to 
half of what is allotted to the grandson or great-grandson (Mac.,

* True grandfather, i. e., paternal grandfather, or father’s father, his father 
and t i forth, into whose line of relationship to the deceased no mother enters.
A false grandfather is a male ancestor related to the deceased by tho inter
vention of a female ancestor, as a mother's father or father's mother’s father, 
so forth.

t  But this is not tho general opinion. Fidr Macnaghtea’a note to 
Principle 21, p. 4.

7 1 Sircar, p. 100. § Macnaghten’s Precedents, Case 22.
II If the deceased loft two or more daughters theu his .ion’s daughter or 

daughters get nothing, unless there he iu an equal degree with, or iu a lower 
degree than, them, a mule, by whom they are rendered re dduarle.s, and (he 
residue remaining after the two-thirds of tho estate have been taken by 
the decc w, d’e daughters is divided between this male and tin s m's d mgliter 
or daughters according to the rule—“ The male has double the portion of 
a female." (1 Sircar, p. 101.)

c
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p. 3 and 4.) A  son’s only daughter takes a moiety, two or more such 
daughters take two-thirds, of their late grandfather’s estate in the 
event of his leaving no sou, nor daughter, nor sou’s son. If the 
deceased left neither a son nor daughter, hut only his son’s son and 
daughter, then the whole of his estate will he taken by them, the 
grandson taking two shares „and the granddaughter one share.
(1 Sircar, p. 101 and p. 102. )

Though son’s daughters are entirely excluded as sharers, when there 
are two or more daughters, they are nevertheless in some instances 
admitted to a trifling participation in the inheritance. This happens 
when there is a male, or males, in the same or a lower degree, entitled 
to the residue. Suppose that the deceased has left no son, but two or 
more daughters and grandchildren, both male and female, by a son.
Here two-thirds being set apart for the daughters, there is nothing 
to pass to the son’s daughters as sharers ; but, if there be no other 
legal sharers, the remaining third is divided, as residue, between the 
grandchildren, in the ratio of two parts to a’ male and one to a 
female. Strictly speaking, the operation of this rule ought to be con
fined to the case where the residuary is in the same degree with the 
daughters of the son. But it has seemed hard that they should be 
deprived, by a more remote relative, of an advantage, which they 
enjoy with one who is nearer, and the rule has been extended 
accordingly. The extension however is limited to cases where the 
more enlarged construction is beneficial to them ; for whenever they 
happen to be legal sharers, it is only by a male of the same degree 
that they can be made residuaries. The same principles are applic
able to the daughters of a grandson, and so on. (Elberling, s. 103.)

There is a curious point about descendants of this kind; that if  there 
be actual son’s daughter and a son’s son’s daughter, but no daughter, 
the two survivors stand with respect to each other in precisely the 
same position as a daughter and an actual son’s daughter, that is, the 
actual son’s daughter takes a half, and the son’s son’s daughter -J,
The same rules apply to any lower stage of descent. (Rumsey, p. 37.)

Half-brothers and Sisters by the Mother.

Half-brothers and sisters by the same mother are entirely excluded 
by the existence of a child, or the child of a son how low soever, or
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of a father or true grandfather, but in all other cases, they inherit, 
the legal share of one, being a sixth, and of two or more, one-third.
Thera is no distinction in this case in favor of the sex, both males 
and females having the same right and succeeding equally.1 (Elber. 
ling, s. 112 ; 1 Sircar, 97.)

Full Sisters.

In default of the father, and grandfather of the late owner, as well 
as his own and son’3 children, the only sister of the whole blood 
takes a moiety, two or more full sisters collectively take two-thirds 
of his estate; but if there exist a full brother or brothers, then their 
existence renders the sister or sisters residuaries, and each of them, 
in that case, gets a portion amounting to half of what is succeeded to 
by each brother : the sister or sisters become also residuaries if the 
deceased loft his own or his son’s daughter or daughters; and in 
this case aud state, the sister or sisters get no portion as sharers, 
but take as residuaries the residue remaining after the daughter or 
daughters have taken her or their legal share or shares.? (1 Sircar, 
p, 105.)

Full sisters are excluded by father, grandfather, son or son’s son 
how low soever.3

1 It is said, Frine. Muhammadan Law, viii. 2—“ that tile general rule of a 
double share to the male applies to their issue,” but their issue are neither 
sharers nor residuaries, but belong to the distant kindred (Sec. 121,) and 
it  is the general opiuion that thuir succession is regulated in the same way, 
as that of their parents, without any distinction ou account of sex—Bail- 
lie, p. 69.

3 Sisters by the same father and mother may be in five cases : half goes 
to one aloue ; two-thirds to two or more ; aud it there be brothers by the 
same father and mother, the male has the portion of two fcmalos; aud the 
females become residuaries through them by reason of their equality' iu 
the degree of relationship to the deceased ; aud they take the residue, 
when they aro with daughters, or with son's daughters, by* the saying of 
hiui on whom bo blessing and price ! “ Make sisters with daughters, (a) 
residuaries.”—Serajiyyah, p. 7.

(a) Here the two plural term-, (i. c., sisters aud daughters) are in their 
unlimited souse, importing ouo os well as many.—Sharifiyyab, p. -11.

Thus a single sister also is rendered a residuary by one as well as many 
daughters of the late owner or of his son.

3 “ There are five conditions in which full sisters may be found. Three 
of thesu occur, when there aro neither children nor children of u son how
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Half-sisters by the father.

Half-Sisters by the father come into the place of full sisters, when 
there aro none ; that is, the share of one is a half, and of two or more, 
two-thirds ; while with daughters and son’s daughters, they become 
residuaries. With one full sister, whenever she is entitled to a half 
they take the complement of two-thirds, viz., one-sixth ; but by 
two or more full sisters they are entirely excluded, unless there hap
pens to be a half-brother by the father, who makes them residuaries, 
when they become entitled to participate in the residue in the ratio 
of two parts to a male, and one to a female. (Elberling, s. 111.)

Half-sister by father is excluded by brother of the whole blood, 
and likewise by the sister of the whole blood when she is rendered a 
residuary by a daughter or son’s daughter. (1 Sircar, p. 109.)

Half-sister by father is excluded by the son, son’s son in how low 
a degree soever, also by the father, and even by the paternal grand
father. (1 Sircar, p. 108.)

Half-sisters by father become residuaries with tho deceased’s own 
or his sou’s  daughter or daughters if any, and, in that case and predi
cament, the half-sisters take the residue remaining after the daughter 
or daughters have taken her or their legal portion, (i Sircar, p. 107.)

SE C TIO N  IV-

OF RESIDUARIES.

Two kinds Tue residuaries are principally of two kinds:__
of residuaries#

1. Residuaries by consanguinity ; and
2. Residuaries for special cause.

low soever; one full Bister being entitled to a half of the property in that 
predicament, and two or more of them to two-thirds; • while they lose then 
ohaiMci.cr of bhaivrs when there are full brothers, whose existence renders 
them residuaries, the portion of each female tlieu becoming half the p.,r- 

. tion of a male. In all the preceding cases, however, the share of the si
dde to be intercepted by a father, or true grandfather ; by whom they 

ar,! absolutely excluded, as well as by a son or sun's sou how low soev.r.— 
Bail. i l . £,., p. G7.
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The residuaries by consanguinity1 arc divided into three Consanguin- 
classes: (I) Residuaries in their own right; (2) Residu-are of three
aries in another’s right; and (3) Residuaries together with classe5' 
another.

Of the residuaries,2 the nearest succeeds first, then the Rule o£ ™°*cession.
nearest.

Residuary in his own right.
A  residuary in his own right3 is every male in whose Residuary 

line of relation to the deceased no female enters. right. ̂  °"U
The residue is divided equally among residuaries in the Rule o£ dm- 

same degree and of the same sex; but, if they differ in sex, “°“duâ ” °ns
1 TheJ^eneral rule in the succession of residuaries of this description is 

that—ho who has two relations is preferable to hint who has but one rela
tion, whether it bo male or female.

Tims a brother by the same father and mother is preferred to a brother 
by the' same father only, ancl a Sister by the same father and mother, if she 
become; a residuary with the daughter, is preferred to a brother by the 
same father only; and the son of a brother by the same father and mother 
is preferred to the sou of a brother by the same father only : and the rulo 
is the same in regard to the paternal uucles of the deceased, and aftur them, 
to thp -paternal uncles of his father, and, after them, to the paternal uncles 
of his,grandfather. (Scrajiyyah, p. 18.)

- When there arc several residuaries of different Muds,—one a residuary 
in himself, one a tesiduary rendered hy another, and a third a residuary 
with another,—preference is given to propinquity to the deceased; so that 
the lisiduary with another, when nearer to the deceased than the residuary 
in hiifisolf, is the first. (Bail. Dig., 094.)

» fho residuaries in their own right, or male residuaries, arc divided 
primarily into four classes, viz .—

1. The “ offspring ’ of the deceased, i. c., his sons and son's sons
1 h, 1. s.
» 2. The “ root ” of the deceased, i.c., his father and true grand

father h. h. s,
! 3. The “ offspring” of tho father of the deceased, i.c., brothers and

0. brothers aid their soils h. 1. s.
? 4. The “ offspring of the immediate true grandfather of the

deceased, i.c., pat. and C. pat. uucles and their sons h. 1. s.
Thtse classes, however, do not exhaust the residuaries, for the general 

definition “ every male in whoso line of relntiou to the deceased no female 
enters " includes also the descendants of the higher true grandfathers ; in 
other words, the pat. and 0. pat. uncles of the lather and tr. grand- 
fatherli. h. n. and the sous h. 1. s of those uncles. (Kumsey, 15.) The defi
nition of the 4th olios, however, is more comprehensive in ISUauia Churn 
Sircar's Muhammadan Law, part I. p. 117. See the following :—

“ Tho residuaries in their own right are of four classes : 1—the offspring 
(liturally, pall) of the dor vised ; 2—hit root; 3—the offspring of his father; 
and 1—tho offspring of his grandfather how high soever."

H )! kfeL
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each male takes twice as much as each female. They take 
per capita and not per stirpes.

Of the residuaries in their own right:—
Sons. 1. The sons of the deceased being the nearest are enti

tled to succeed in preference to all other residuaries.
Son s eons

h. l. a. 2. In default of sons, their sons how low soever succeed.
Father. 3 . In  default of son’s son how low soever, the father

succeeds.
Grandfather. 4. In default of the father, the true grandfather how 

high soever, according to the proximity of degree, 
succeeds.

brother6 default of the true grandfather h. h. s.,* the full
brother succeeds.

Half brother 6. In default of the full brother, the half brother bv 
by father. J

the same father only succeeds.
Whole bro- 7. In  default of the half brother by father, the son 

ther’ason. „ , . .. ,
of the full brother succeeds.

 ̂ Son of half 8. In  default of full brother’s son, the son of the half 
fiithe™ by brother by the same father only succeeds.

Whole and 9. In  default of the son of the half brother by the same 
grandsons in father, the grandsons li. 1. s. o f the full brother

and those of the half brother by father succeed 
according to the above order (see the order in 
5 to 8).

un -lepaternal 10. In  default of the grandsons h. 1. s. of the full
brother and of those of half brother by the same
father, the full paternal uncle succeeds.

tm w Llfby 1L In  default of full paternal uncle, the half pater-
fatker. nal uncle by the same father only succeeds.
mole pater-12. In default of the half paternal uncle by the father,

son. the son of the full paternal uncle succeeds.
Son of half 13. In  default of the son of the full paternal uncle, the 

paternal ua- „ ,
4e by father. son of the halt paternal uncle by father succeeds.

•(f)! .. <SL/ - x x n k^/  A j
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14 In default of t,lc son of the half paternal uncle by Grandsons 
the father, the grandsons h. 1. s. of the full paternal whole anl u u  
uncle and of the half paternal uncle by the father Pate?"al uu- 
succeed according to the above order (see the order cle3iu°rder- 
in 5 to 8 and 10 to 13).

15. In default of the grandsons h. 1. s. of the full paternal Father's
uncle and of the half paternal uncle by the father, u n l T ^ '  
the father’s paternal uncle of the whole blood suc
ceeds.

16. In default of the father’s whole paternal uncle, the Father’s half
father’s paternal uncle by the same father only f e ltT e f  
succeeds.

17. In default of the father’s paternal uncle by the same Son of fa-
father, the son of the father’s whole paternal uncle ther s ,'vhole 
succeeds. " paternal uncle.

18. -LiU default of the son of the father’s whole paternal Soa 0. fa
uncile. the son of the father’s half paternal uncle by tlK'r’H half pn- 
the same nather only succeeds. by the father.8

lo.. In default of th e  son of the father’s Jialf paternal Grandsons h. 
uncle by the same farter only, the grandsons h. 1. s. whole “ S  
of the father’s full paternal uncle and those of the Patemal unc}0 
half paternal uncle by the same father only succeed order, 
according to the above order (see the order in 5 to 
8, 10 to 13, and 15 to 18).

20. In default of the grandsons h. 1. s. of the father’s Offipringof 
whole paternal uncle and of those of the father’s h a l f ^ X r f  
paternal uncle by the same father, the offspring of great-gw“<>’’ 
the father’s great-grandfather succeeds, and in their ^ d s o ^ ’ 
default, the oflspring oi the lather’s great-great-grand
father succeeds, and so on, according to the above 
order, (bee 5 to 8, 10 to 13 and 15 to 18.)

f(lk %
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llesiduaries in another’s right.

in Another's ^ ie residuaries in another’s-right are four females who 
are originally sharers, • but who lose their character of 
sharers and become residuaries, when there exist one or 
more males in the same or a lower degree: they are the 
daughters, son’s daughters, whole sisters, and sisters by the 
same father only. 1

Residuaries together with others. 

together“ rith The residuaries together with others are
. When with the deceased’s daugh-

1 . hull sisters ... / ter or son’s daughter (and when
2. Half sisters by father f  not excluded). See particulars

3 about full sisters and half sisters.

Residuary for special cause.

for speciai ^ ie res '^ uai7  f°r special cause is the manumithor of a 
caase. slave. But as slavery has been abolished by Art, Y of 1843,

there can be no longer any heir of this description.

1 Of these.,-a daughter becomes a residuary in right of her whole brother 
a sop s tla'tighter becomes so with a sou’s son how low -io over • y
of the w Hole blood with her own or full brother and the* nl fPr hxr’ ^  M5ter
r s e f t ‘”i ' ,7 ,ib'o“ " i - « » “ i s ;  K s s

with hor brother tnongh the brother himself be a residuary h e ir ^ n T in  
the case of paternal uncle Md aunt (be the latter by the sanfo father aud
mother, or by the same father only), the whole of the property goes to the 
unde and not to the aunt. Such is also the case with the paternal uurlo’a 
m d v T  1 d?Ught(e,r u y .tho. sa7 °  father and mother, or byPthe same father 
Sharieyya^pW41h ^  br0ther,i 60n and daughter by the same father,-

('■ » . <SL
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SECTION V-
OP DISTANT KINDRED.

I u e  distant kindred are all relations who are neither Distant 
sharers nor residuaries. They take the property in defaultMndle<L 
of the sharers and residuaries.

Of the distant kindred there are four c l a s s e s Four classes. 

Class 1 .*
Descendants: Children o f daughters and of son’s daughters.

1 . Daughter’s son.
2 . Daughter’s daughter.
3. Son of No. 1 .
4. Daughter of No. 1

5. Daughter of No. 2 .
0 . Daughter of No. 2 , and so on,

how low soever, and whether male or female.
<■ Son’s daughter’s son.
8 . Son’s daughter’s daughter.
9- Son of No. 7 .

10. Daughter of No. 7 .

enrp^fo Hle # . ividu*]8 “£ the first c lass,-the nearest succeeds in p7ef7ri 

pieierred. , but it all of them are, or none of them is related thrn.mh

§  I “ . 2~^isss&scsr-S' tskss nr >
. * c & n a r

thUh ofa Ahe ibv MufhaT lad'3 °P:uiou> which is adopted in preference to 
“ in“f A  m  Ya*a{> who holds that where the claimante are on 2 e  sam* 

footing wnh respect to the persons through whom they claim, regard should 
be had to the sexes of the claimants themselves, and not K  sexea rf 
th u r ancestors, bo according to Ins doctrine, in the above case the two 
daughters of the daughter of a daughter's son will got two Bhares only (one 
each), and the two sons of the daughter of a daughter's daughter will J l  four 
H,ares (two each), two sons being equal to four daughters, and norega d 
hung had to the sexes of their ancestors hut of themselves. (1 Sircar, 14(b) *

D
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11. Son of No. 8 .
12. Daughter of No. 8 , and so on, how low soever, and

whether male or female.
Class 2.*

Ascendants : False grandfathers and false grandmothers.

13. Maternal grandfather.
14. Father of No. 13, father of No. 14, and so on, how

high soever (i. <?., all false grandfathers.)
15. Maternal grandfather’s mother.
16. Mother of No. 15, and so on, how high soever (i. e.,

all false grandmothers.)
Class 3 .f

Parents' Descendants.

17. Full brother’s daughter and her descendants.
18. Full sister's son.

* The rules for the succession of the second class of distant kindred are 
nearly the same as those for the first class, proximity to the deceased form
ing the principal ground of preference in both, and the nearer taking 
precedence of the more remote by whatever side related. Thus the maternal 
grandfather i3 preferred to all the others as he immediately precedes the 
parents of the deceased; and the father of the paternal grandmother i3 
in like manner, preferred to the father of the paternal grandmother's 
mother. When the claimants are in the same degree of propinquity to the 
deceased, he who claims through an heir is entitled to preference. Thus 
the father of the mother’s mother, who is a true grandmother, and therefore 
an heir, is preferred to the father of the mother’s father, who is a false 
grandfather and not an heir. When the claimants have no pretensions 
through an heir or heirs, but are related on the same side and through per
sons of the same sex, then the difference is to be considered in the persons 
of the claimants themselves, and the distribution is made on the principle 
of two shares to a male and one Bhare to a female. But if the claimants 
(though equal iu degree and side) are related through persons of different 
sexes, then the property is to be divided at the stage where the difference 
first appears, and allotted in the manner already explained. If, on the 
other hand, the sides of relation differ, that is, at the earliest stage 
some of the claimants aro related to the deceased by the father’s side, and 
others by the mother’s Bide, then the property is to be divided ab ’initio 
into three parts, whereof two are to be allotted to the claimants on the 
father’s side, without regard to the sexes of the claimants. (1 Sircar, 141.)

+ The order of succession of the distant kindred of the third class also is 
according to the degree of relationship and strength of consanguinty. ’1 he 
nearest to the deceased inherits in preference to the rest; so, of the claim
ants equal iu relationship, the child of a residuary is preferred to the child
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19. Full sister’s daugliters and their descendants, how
low soever.

20. Daughter of half brother by father, and her descend
ants.

21. Son of half sister by father.
22. Daughter of half sister by father, and their descend

ants, how low soever.
23. Son of half brother by mother.
21. Daughter of half brother by mother and their

descendants, how low soever.
25. Son of half sister by mother.
26. Daughter of half sister by mother, and their descend

ants, how low soever.

Class 4.*

Descendants o f the two grandfathers and the two grandmothers.

27. Full paternal aunt and her descendants.f
28. Half paternal aunt and her descendants.f
29. Father’s half brother by mother and his descend

ants^

o£ a more distant kinsman or kinswoman. But when tho claimants are 
equal in the degree of relationship, and none is a child of a residuary, or 
all, or some, of them are children of residuaries, and some, of shar us, then 
according to Muhammad (whose doctrine, in respect of the distant Kindred, 
is the prevalent one), the property is divided (first) with reference to the 
branches as well as to the sid^s of the roots; and then what is allotted to each 
set is distributed among the branches thereof, as done in the first class.
Where, however, there are children of a half-brother and half-sister by the 
same mother only, there the division is made not wTith reference to the 
sides of their roots, but equally between the two branches, since, in the 
proportion of shares, there is no difference between the brothers and sis
ters by the same mother only, and all of them share equally. (1 Sircar, 141.)

• The succession of the distant kindred of the fourth class (which comprises 
the paternal uncles and aunts by the same mother only, paternal aunts, and 
maternal uncles and aunts) is regulated as follows :

1. When there is only one of them, he or she inherits the. whole property.
: 2. When they happen to he related to the deceased by the same side 

preference is riven to the etrenath of relationship, that is, the person r.Utod 
iy  both parents b  preferred, whether male or female, to one connected by

t  Male or fomalo how low soever.
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30. Father's half sister by mother and her descendants.*
31 Maternal uncle and his descendants.*
32. Maternal aunt and her descendants.*

Other distant The above-named relations as well as all that are connec
ted with the deceased through them, are his distant kind
red.

succession °£ The cl ass of the distant kindred is first in the
among distant succession though the individual claimant should be more 
kindred.

remote than one of another class. The second is next, 
then the third, then the fourth. The order of succession 
among the individuals of each class is according to the 
proximity of degree of their relationship to the deceased.

the same father only, and this (latter) is preferred to one related only 
through the nfbther.

3. When there are male and female claimants, all equal in point of 
relationship, then the portion of the male is double that of the female, accord
ing to the general rule—“ male has the portion of two females.”

•1. But when the claimants are of different sides, then no preference is 
given to the strength of propinquity, but two-thirds of the property go 
to the relatives by the father, and one-third goes to those by the mother 
and the same is divided equally among the individuals of each side or 
or set.

The succession of the children of the distant kindred of the fourth class 
is, in a great measure, regulated according to the same principles as that 
of the distant kindred of the first class. That is, I—lTie nearest to the 
deceased, on whatever side related, is first eutitled to the inheritance. II. 
Among the equidistant relatives all on the same side, he who haa the 
strength of consanguinity is preferred to the rest. I l l—When the claim 
ants equidistant in relationship have equally the streugth of consanguinity,

. then the child of a residuary is preferred to one who is not so. IV. When
tiie claimants, though equidistant, are not related to the deceased by 
the same side, then no preference is given to the strength of consan
guinity, nor to the circumstance of any of them being the child or 
or children of a residuary, but two-thirds go to the kindred related through 
the father, and one-third goes to those related through the mother; auif 
where there are males and females equal in the strength of propinquity, 
then each male has the allotment of two females— (1 Sircar, 143.)

* Male or female how low soever.
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SECTION VI.
OF RELATIONS WHO ARE NOT HEIRS.

T h e  natural lieirs of a deceased Muhammadan, i.e., the Relations 

sharers, residuaries and distant kindred, are, with the ten*, 
exception of husband or wife, his “ blood” relations, i.e., 
his descendants, or his ancestors or their descendants ; 
hence, the following and similar other relations are not 
among his natural heirs :—•

Step-father, i.e., mother’s husband ( other than the 
father.) .

Step-mother, i.e., father’s wife (other than the mo
ther.)

Step-grandmother, i.e., father’s step-mother.
Step-son, i.e., husband’s or wife’s son.
Uncle’s wife.
Uncle’s wife’s son (if not by the uncle.)
Step-brother, i. e., step-mother’s son not by father, &c.

SECTIO N  VIE

OF EXCLUSION.
E xclusion is of two kinds: — (1 ) Imperfect, which is an Two kinds 

exclusion from a larger share, and an admission to a smaller o£ uxcluh,uU- 
one;1 and (2 ) perfect or total exclusion, by which one is 
at once excluded from inheritance or deprived of the whole 
thereof.

1 As for instance the shares of the husband, wife, mother, son’s daughter, 
the sister by the same father only, &c. are respectively reduced,—(from a or a 
to A or l) when the husband or wife succeeds with the deceased’s child or 
son’s child; (from \  to -}) when the mother succeeds with the deceased's 
child or son’s child or two brothers or sisters or one brother and one sister ;
(from {r to -J) when the sun’s daughter succeeds with the deceased’s daughter,
(from \  to ,\) when a sister by the same father succeeds with a full sister.
Moreover the shares of the daughter, son’s daughter, full sister, and half 
sister by father arc liable to be reduced when they are respectively made 
residuaries by the existence of the deceased’s son, son s son, full brother and 
half brother by father.

• e°i&X



Two prin- Perfect exclusion is grounded upon two principles •— 
ciples of per- . 1 1
feet exdu- (1) Whoever is related to the deceased through any person

shall not inherit while that person is living, except the
mother’s children (i.e., brothers, sisters, U. brothers and U.
sisters), who inherit with her. (2) The nearest of blood
inherits (1 Sircar, 287). Besides the above, person may be
excluded entirely for disqualification, as a murderer.

Excluded A person entirely excluded for disqualification does not 
at all exclude any one. But a person excluded by another, 

elude others, may exclude others, perfectly* as well as imperfectly. (1 Sir- 
car, 289.)

Special eases Besides the general rules above mentioned, which will
of exclusion. -

account tor a great many instances of exclusion, there are 
several special cases which depend entirely upon authority 
These are sometimes at variance with the general rules of 
exclusion, and sometimes with the rule which places sharers, 
to the extent of their shares, above residuaries. Thus, a 
son, or son's son h. 1. s., though a residuary, excludes 
sisters and lower son’s daughters, who, in the absence of 
certain specified relations, are sharers ; and a son’s son h.l.s. 
excludes brothers, even though he may be farther removed 
from the deceased. (Rumsey, 129.)

* See Particulars about grandmothers.

| 1 |  <SL
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The following table (§fe Rumsey, pp. 130 and 131) pre- Instances of
sents instances of total exclusion eMlu"
Son s son li, 1. s., excluded by Son, or higher son’s sou.
Lrother „ ... Son, son’s son h. 1. s., father

or (perhaps) tr. grand
father.

S*s*;er „ ... Same as brother.
C. brother „ ... Same as brother, or brother,

or sister when a residuary 
with another female.

C. sister ,, ... Same as brother, or two or
more sisters, or brother, 
or, sernble, sister when, &c.

Son’s h. 1. s. daughter „  ... Two daughters or higher
son’s daughters, son, or 
higher son’s son.

U- brother „ Child, son’s h. 1. s. child,
father, or tr. grandfather.

U. sister ,, ... Same as U. brother.
I r. grandfather „ ... * Father, or nearer tr. grand

father.
Tr. pat. graudmother „  ... Father, mother, intermediate

tr. grandfather, or nearer 
tr. grandmother (even 
though in a different line.)

Ti. mat. graudmother ,, ... Mother, or nearer tr. grand
mother (even though in a 
different line.)
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SECTIO N  VIII.

OF THE RETURN.

Of the re- T h e  sum of the fractions that represent the shares of 
turn the sharers may be equal to, or less or more than, an integer,

or whole number. When it is less and there is no residu
ary, the surplus reverts to the sharers in proportion to 
their shares (with the exception of the husband and wife 
to whom the surplus never reverts, as long as there^ exists 
any other sharer, or residuary, or distant kindred.) This is 
called the doctrine of Return.

SECTION IX.
OF THE INCREASE.

Of the in- Tue Increase is the converse of Return. When in dis- 
erea*e< tributing the estate it is found that the sum of the shares, 

of the different sharers exceeds the whole estate, each ot 
them must suffer a proportional deduction * or in other 
words, the number of parcels must be increased. Thus 
if the heirs be the husband, two sisters of the whole blood, 
two sisters by the same mother only, and the mother, their 
le«-al shares in the order they are mentioned are | ,  §, 3  and 
|.,°which added, together gives V 5 but as ten parcels can
not be paid out of six, the estate must be divided into ten 
shares; to the husband, three; to the two sisters of the 
whole blood, four; to the half sisters, tw o; and to the 
mother, one. (Elberling, s. ISO.) The increase is the divi
sion of the property into a larger number of parts than 
that indicated by the least common denominator of the 
fractional shares. The rule is, to increase the L. C. D. 
so as to make it equal to the sum of the numerators ; in 
other words, to the aggregate number of parts required. 
(Rumsey, p. 110.)

—<*V\ '
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SECTIO N  X.

OF DIVISION OF PROPERTY AMONG HEIRS.

T h e  funeral expenses, debts and legacies having been Distribution
of asset®paid, the remainder goes to the persons entitled to the in

heritance. In order to find out the persons so entitled, first 
ascertain whether the deceased has left any individual or 
more of the classes of persons called sharers, and, then,'whe
ther any of them should be excluded or not. After it is as
certained which of the sharers are entitled to get shares,1 
divide the property among them according to their classes2 

(only half brothers and half sisters by the same mother 
being considered as one class), and then suh-divide the por
tion allotted to each class equally among the individuals 
contained in it. As each sharer is entitled to an arbitrary 
fraction of the inheritance, reduce the fractions to their 

■ equivalent ones with the least common denominator; then 
add together the numerators of the' new fractions;(1) if 
the sum be equal to the L. C. D. denominator, divide the 
property into the number of parts equal to the L. C. D. 
denominator, the numerator of each new fraction will give 
the portion of each sharer; (2 ) if the sum be less, then also 
divide the property into the number of parts equal to the 
L. C. D. denominator, the numerator of each new fraction 
will give the portion of each sharer, as in the first ease ; 
the difference or residue being the portion of the next class of 
persons entitled to the inheritance, called residuaries, of

1 We say “ get shares'’ instead of “ inherit,” bpcauso some ruigbt inherit 
as residuaries, though e x c lu d e d  from getting any s h a r e s .

4 I t  should be borne in mind that two or more sharers of a particular class
take equally among them the same portion that one of that cl:’.--, if alouc,
would take (with somo exceptions). See the section on Sharers.

E
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ndiom the nearest individual or grade1 succeeds; but if 
there be no residuaries, the residue will revert to the sharers 

• in proportion to their shares, except to the husband and 
wife (see particulars about husband and wife); and (3 ) if the 
sum be greater, then divide the property into the number 
of parts equal to that sum, the numerator of each new 
fractiou will give the portion of each sharer, as in other 
cases. (See the section on Increase.) In default of sharers 
and residuaries, the next class of -persons entitled to the 
inheritance is the distant kindred. And so on. (See the 
order of succession.) In finding out the portions of the 
different individuals entitled to the inheritance, the rules of 
arithmetic may be profitably used in preference to the rules 
laid down in the Muhammadan Law Books.

CHAPTER III- 

OF MARRIAGE.

a tivir^con! Marriage is merely a civil contract. I t  confers no rights 
tract. on either party over the property of the other. The legal

capacity of the wife is not sunk in that of the husband ; she 
retains the same powers of using and disposing of her pro
perty, of entering into all contracts regarding it, and of 
suing, and being sued, without his consent, as if she were 
still unmarried. On the other hand, he is not liable for 
her debt.-, though he is bound to maintain her, and he 

h u S *  th° ma-v divorce her :lt a’;y ^me, without assigning any reason.
He may also have as many as four wives at one time. A
, ' T*'° residue is divided equally among residuaries in the same degree and

ot the same sex ; but if they differ in sox, each male takes twice as much 
“  ef h, Thus if the reriduaries are three brothers* sons, each will
take of the residue, whether all are sous of the same brother -ill sons of 
different brothers, or two of them son i of one brother and ouo of another 
And it the residuaries are two sons and three daughters, each sou will tako 
1, aud each daughter



practice prevails in this country, which operates as a con
siderable check on the exercise of these powers of the hus
band. It is usual for Mussulmans, even of the lowest 
orders, to settle very large dowers on their wives. These Dower, 
are seldom exacted, so long as the parties live harmoniously 
together; but the whole dower is payable on divorce or 
other dissolution of marriage, and a large part of it is 
usually made exigible at any time, so that a wife is enabled 
to hold the dower in terrorem over her husband; and 
divorce and polygamy, though perfectly allowable by the 
law, are thus very much iu the nature of luxuries, which 
are confined to the rich. The principal incidents of mar
riage are the wife’s rights to dower and maintenance, the r £ £ 
husbands rights to conjugal intercourse, 1 and matrimonial marriage, 
restraint, the legitimacy of children conceived, not merely 
born, during the subsistence of the contract, and the 
mutual rights of the parties to shave in the property of each 
other at death. The right to dower is opposed to that of 
conjugal intercourse, and the right to maintenance opposed 
to that of matrimonial restraint. Hence, a woman is not 
obliged to surrender her person until she has received pay
ment of so much of her dower as is immediately exigible 
by the terms of the contract, and is not entitled to main
tenance, except while she submits herself to personal 
restraint.

*• "When an invalid marriage has taken place, it is the Effects of 
duty of the Judge to separate the parties; and if the w i f e ^ lid marr!* 
be uuenjoyed, she has no claim to dower, but otherwise she 
is entitled to whichever may be the less—of her proper

1 A Mussulman husband may institute a suit iu the Civil Courts in India 
for a declaration of his riftkb to the por-session of his wife, and for a sou- 
tence that, she return to co-habitation : and the suit must bo determined 
according to the principles of the Muharanjadria Law. (11 Moore 8 Indian 
Appeals, p. 561. Moomhcc JJirJoov Hakeem vs. Skimsovnnhsa.)
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dower, and the dower specified, when any has been named ; 
and when none has been named, she is entitled to the full 
proper dower, whatever it may b e : and it is incumbeut 
on her to observe an iddut,1 which is to be reckoned from 
the date of the separation, according to our three masters.”
B. Dig., 156.

Prohibited A man cannot lawfully marry his mother, nor his step- 
degrees of mother, nor his paternal or maternal grandmother, how 

high soever, nor his daughter, nor his granddaughter how 
low soever, nor his sister of tne whole or half blood, nor 
his paternal and maternal aunts, nor those of his parents, 
nor the daughter of his brother or sister, whether of the 
whole or half blood, nor his mother-in-law, nor the 
daughter or granddaughter of his wife already consummated, 
nor the wife of his son or son’s son, how low soever, 
nor the wife of his daughter’s son, nor his foster-mother, 
nor any other female related, as above, by fosterage. (Sir- 
car, 307.)

No presump- In  considering whether a woman, once a concubine, 
S t f o S T S  anc* admittedly formerly a prostitute, has, by judicial pre- 
proatitutes, sumption, been converted into a wife, merely by lapse of 

time and propriety of conduct, and the enjoyment of confi
dence with powers of management reposed in her, the 
ordinary legal presumption is, that things remain in their 
original state. (11 Moore’s Indian Appeals, p. 194, Mus- 
sumat Jariut Ool Butool v. Mussumat Hoseinee Begum.)

1 Iddut is the waiting for a definite period, which is incumbent on a 
woman after the dissolution of a rightful or somblable marriage that has been 
confirmed by consummation or by death (of the husband).

- / n
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CHAPTER IV-
OP PARENTAGE.

A child born six months after marriage is considered to . Ciii,Jtora 
all intents and purposes the offspring of tbe husband; so ter m S g t  
also a child bora within two years after the death of her Do. after 

husband or after divorce. If  a man acknowledge another Lueband? °f 
to be his son, and there be nothing which obviously renders death- 
it impossible that such relation should exist between them, Ackn°wledg- 
the parentage will be established. ther as°a ran.'

A child bora out of wedlock is illegitimate; if ack- Illegitimate 
nowledged, he acquires the status of legitimacy. The knowledge! 
child of marriage is legitimate as soon as bora. The child a0lluires° tha 
ot a concubine may become legitimate, by treatment as tima°y- 
legitimate. Such treatment would furnish evidence of 
acknowledgment. (11  Moore’s Indian Appeals, p. 9 4 .
Ashrufood Dowlah Ahmed Hossein Khan Bahadoor v.
Ilyder Hossein Khan.)

The legitimacy or legitimation of a child of Muhammadan Legitimacy
parents may properly be presumed or inferred from cir- may ,be Pre’, . . sumed.
cumstances without proof, or at least without any direct
proof, either of a marriage between tbe parents, or of 
any formal act of legitimation. (8  Moore’s Indian Appeals, 
p. 136. Mahomed Batcher Hoossain Khan Bahadoor 
v. Sharfoon Nissa Begum.)

The presumption of legitimacy from marriage follows 
the bed, and whilst the marriage lasts, the child of the 
woman is taken to be her husband’s child, but this pre
sumption follows the bed and is not ante-dated by relation.
(11 Moore’s  ̂Indian Appeals, p. 94. Ashrufood Dowlah 
Aliened Hossein Khan Bahadoor v. Ilyder Hossein Khan)

The legal presumption in favor of a child born in his 
fathers house of a mother lodged, and apparently treated
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as a wife, treated as a legitimate ..child by liis father, and 
whose legitimacy is disputed after the father’s death, is 
one safe and proper to he made; and the opposing case 
should be put to strict proof. (14 Moore’s Indian Appeals, 
p. 346, Rumanian! Animal v. Kulanthai Natcliear.)

T-ne of a « ^  man is absent from his virgin wife for years, and
woman with  ̂ .
two husbands, she marries and lias children \ or a woman is taken captive 

and married to an enemy and has children, or a woman 
claims to be repudiated, keeps iddut, marries another 
husband and has children ; or her husband’s death is an
nounced to her, and she keeps iddut, marries with another 
and has c h i ld r e n th e  offspring, according to Aboo 
Huneefa, belongs to the first, whether he deny or claim 
it, or whether the second deny or claim it, or the child 
is born witliiu six months, or at the distance of more than 
two years; and the second husband may spend his zukat 
(or poor’s rate) on such children, and their testimony may 
be received on his behalf. But Jurjanee has reported from 
Aboo Huneefa, that the children belong to the second 
husband, and that he came back to this opinion, and that 
the futwa is in accordance with it. Kazce Khan and Sir- 
ajiyyak are also to the same effect, and Sudur ool Shukeed 
used so to decide. Zuheer ood Deen, however, alleges 
that the futwa is for the children belonging to the first, 
since the child follows the bed according to mss, or express 
authority. And if the first husband were present, and all 
the circumstances were the same, the child would belong 
to the first.” 1 (B. Dig,, 158.) *

* Though it is left doubtful to which of the husbands the child belongs, 
y,.t the- case is of come value as au illustration of Aboo Hunoofa’s opinion, 
that no marriage is void.
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CHAPTER V-

OP DIVORCE.

D ivorce may be made in either of two forms; Taluk or Two formB of
Khoola. A divorce by Tal&k is the mere arbitrarv act 0f divorce, JWafc 
. . • aud Khoola.

the husband, who may repudiate his wife at his own TiUh.
pleasure, with or without cause. But, if he adopts that 
course he is liable to repay her dowry, or dynmohr, and, 
as it seems, to give up any jewels or paraphernalia belong
ing to her. A divorce by Khoola is a divorce with the Khoola. 
consent, and at the instance, of the wife, in which she g'ives 
or agrees to give a consideration to the husband for her 
release from the marriage tie. In such a case the terms of 
the bargain are matters of arrangement between the husband 
and wife, and the wife may, as the consideration, release 
hei dynmohr and other rights, or make any other agree
ment for the benefit of the husband. A divorce by Taldk 
is not complete aud irrevocable by a single declaration of 
the husband: but a divorce by Khoola is at once complete 
aud irrevocable from the moment when the husband repu
diates the wife, and the separation takes place. In these Difference 
pai ticulars the two modes of divorce differ. But there is 
one condition which attends every divorce, in whichever Khoola- 
way it takes place, namely, that the wife is to remain in 
seclusion for a period of some months after the divorce, in 
order that it may be seen whether site is pregnant by her 
husband, and she is entitled to a sum of money from her
husband, called her iddit} for her maintenance during in -
this period. 1 S M‘l-

Where a Muhammadan said to his wife, when she insisted Declaration 
against his wish on leaving his house and c*oiu» to that of of llu*ha,1(io  O y j L  am ounting to

, T  ~  ~  r i  divorce.S Moores I. A., p. b/S>, Moonsliao Busul-ul-Roheom versus Luteefut-oon-



her father, that if she went she was his paternal uncle's 
daughter, meaning thereby that he would not regard her 
in any other relationship and would not receive her back 
as his wife, it was held that the expression used by the 
husband to the wife being used with intention, constituted 
a divorce which become absolute if not revoked within the 
time allowed by the Muhammadan law. (Hamid Ali v. 
Imtiazan, I. L. R., 2 All. 71.)

C H A P T E R  VI-

OP DOWER.

v / — V Dower, though not the consideration of the marriage con-
out agreement tract, is yet due without any special agreement, such 

dower being termed ‘ dower of the like’ or ‘ the proper 
dower. ' 1 But when any dower has been specified by the 
contract, it supersedes the proper dower, which in that 
ease comes into operation only on the failure of the spe
cified dower. When dower is expressly mentioned in the 
contract, it is usual to divide it into two parts, which are 

Prompt or termed Mooujjul, 2 or prompt, and MoowujjuL or deferred :
deferred . 3
dower. the prompt being immediately exigible, while the deferred 

is not payable till the dissolution of the marriage.3

If a wife’s dower is “ prompt,” she is entitled, when her 
husband sues her to enforce his conjugal rights, to refuse 
to co-habit with him, until he has paid her her dower, and

Dov.u' if not that notwithstanding that she may have left his house
specified.

1 Tho lowest amount of dowor is ten dirhems. The valuo of the dirhem 
is not certain. Teu dirhems according to one account, make about sis shil
lings and eight ponce sterling. See Hidaya, Tol. i, p. 122.

2 Prompt or exigible dower is a debt always due and demandable, and 
limitation run3 from a clear demand and refusal thereof. 2 Latv Reports, 
Indian Appeals, p. 235, Ranee KUajooroonissa v. Ranee Ryeesooni3a»,

3 Bail. Dig. (In.) xxvii.
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without demandiug her dower and only demands it when he 
sues, and notwithstanding also that she and her husband 
may have already co-habited with consent since their 
marriage. (Eidan vs. Marbar Husain, I. L. R., All. 483.)

When on marriage, dower is not specified whether 
“  prompt" or “ deferred,”  the nature of the dower is not 
to be determined with reference to custom, but a portion 
of it must be considered “ prompt.” (Tanfik-un Afissu v.
Ghoolam Kumbar, I. L. R., 1 All. 506.)

W here there is no agreement on the part of the husband 
to pledge1 his estate for dower, and his widow obtains actual 
and lawful possession of the estates under a claim to 
hold them as heir and for her dower, she is entitled to 
retain that possession until her dower is satisfied. (14 
Moore’s Indian Appeals, p . 377, Mussamut Bebee Bechun 
vs. Sheikh Hamid Hossein.)

A creditor of a deceased Muhammadan, whether in respect 
of dower or otherwise, cannot follow his estate into the 
bauds of a bond fide purchaser for value, to whom it has 
been alienated by his heir at law, whether "by sale or mort
gage. (5 Law Report, Indian Appeals, p . 211. Syud Aazayet 
Hossein vs. Dooli Cliund.)

I
1 The widow’s right to dower against the estate of her deceased bus" 

band is, generally speaking, simply in the situation of a debt which she like 
*Uiy other creditor can tike legal measures to enforce against such property 
of her husband as she can find in the hands of the heirs, or evep in the 
hands of any other persons, provided these have taken as volunteers or with 
notice of her making a specific claim against that property. No doubt, if 
she is herseif in possession of the property, she is entitled to assort a lien 
upon it  in respect of her own debt against the other heirs, and to pay her
self her own debt before she pays the debt of any one else. But if she is 
not in possession of the property, and if she is forced to take proceedings 
in order to liquidate the debt out of her husband’s property, she is, until 
i  hoso proceedings have ripened into some act of Court against the property, 

imply iu the position of an ordinary creditor.
P



CHAPTER VII-
OF GUARDIANS AND MINORITY.

Kinds of G ua rd ia n s  are either natural or testamentary. They are 
guaidians. a ]gQ uear auc) remote. Of the former description are 

fathers and paternal grandfathers and their executors and 
the executors of such executors. Of the latter description 
are the more distant paternal kindred, and their guardian
ship extends only to matters connected with the education 

^   ̂and luarrlage °f their wards. Maternal relations are the
relations are lowest species of guardians, as their right of guardianship 
species 1 of3t f°r ff*e purposes of education and marriage takes effect 
guardians. on]y w]iere there may be no paternal kindred nor mother.

Mother’s Mothers have the right (and widows durante viduitate) to 
r .-ht to the the custody of their sons until they attain the age of seven
custody of the .
infant. years, and. of their daughters until they attain the age of 

Mother’s puberty. The mother's right is forfeited by marrying a 
right forfeited stranger, but reverts on her again becoming a widow. The
on marrying a _
stranger. paternal relations succeed to the right of guardianship, for 
becoming a" the purpo es of education and marriage, in proportion to 
W1pat’-ni'il re *be Prox*[;uty of their claims to inherit the estate of the
l.tiou. minor. Under the Indian Majority Act (No. 9 of 1875)* 
jerky. eighteen years ot age is the age of nSinority ; but minors, 

of whose persons or properties a guardian has been or shall 
be appointed by any court of justice, and every minor 
under the Court of Wards, shall not be deemed to have 
attained their majority until they shall have completed the 

Minor's ,vri age of twenty-one years. The acts of a minor are not law-
nuLs author- ful unless authorized by his guardian. 1
ised by guar- 
diun.

1 Hsdayali, Yol. iii, p. 419.
' * ‘

f(l)| ■ <SL
V V v ™ /, , /  xlii
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CHAPTER VIII.

OF MAINTENANCE.
i be liability to maintain the wife arises from marriage, which is one 

of the subjects to which Muhammadan law applies. The liability to maintain 
infant children arises from natural equity.

M a in t e n a n c e  comprehends food, raiment and lodging, Maintenance, 
though in common parlance it is limited to the first. There grouud3 for- 
are two causes for which it is incumbent on one person to 
maintain another—marriage and relationship. It is incum
bent on a husband to maintain his wife, whether she be 
moostjm or zimmee, poor or rich, enjoyed or unenjoyed.- 
young or old, if not too young for matrimonial intercourse. Ĉ alntenance 

nen a wife is too young for matrimonial intercourse, she 
has no right to maintenance from her husband, whether 
she be living in his house or with her father. 1 (13. Dig., 441.)
A husband is bound to give proper maintenance to his 
wife or wives, provided she or they have not become re
fractory or rebellious, but have surrendered herself or 
themselves to the custody of their husbands. (1 Sircar 
447.)

If a woman refused to surrender hci^elf on account 
of her dower, her maintenance does not drop, but it is in
cumbent upon the husband, although she be not yet within 
his custody. (1 Sircar, 448 J  The maintenance of a wife 
is incumbent upon her husband, notwithstanding he be of 
a different religion. (1 Sircar, 4 5 9 .)

_A father is bound to support his infant children (1 Sircar, Main ten.-me* 
4571, ouly where they possess no independent property of 
(1 Sircar 459). The maintenance of an infant child is 
incumbent upon the father, although he be of a different 
religion. (I Sircar, 459.)

1 But if the husband be an infant incapable of generation, and the wife an 
adult, she is entitled to maintenance a t liia expense. (1 Sircar, 419.)



A father must maintain his female children absolutely, 
until they are married, when they have no ProPeity of their 
own. (1 Sircar, 461.)

Maintenance j t  ;s incumbent on a father to maintain his son’s wife, 
of eon’s wife. . .

when the son is young, poor or infirm (1 Sircar, 462). 
Maintenance The Muhammadan law enjoins the maintenance of male 

children disabled by infirmity or disease, of parents, ot 
grandfathers and grandmothers, of all infant male relations 
within the prohibited degrees if in poverty, and also of all 
adult male relations within the same degrees who are poor, 
disabled or blind. (See 1 Sircar, pp. 464 to 472.)

CHAPTER IS-

OF GIFT.

A gift is defined to be the conferring of property with
out defined. ouj. a consi(lerati0n.

Gifts are of three kinds: (1) Hibut (usually pronounced 
0f gift. ' hcha) , or gift without an exchange, (2 ) Iliba-bil-iivaz, or 

gift for a consideration, and (3) ITiba-bashartul-iwas, or gift 
on promise of a consideration.

Acceptance Acceptance and seizin on the part ofthe donee, are as neces- 
and f-Lizm ne- gary as relinqaishment on the part of the donor. A giftcesaary. J 0

Contingent cannot be made to depend on a contingency, nor can it be 
Toid.Ut ir gl t referred to take effect at any future time. The subject of 

bo the gift must be actually in existence at the time of the 
in existence, donation.

V hi! gift A verbal gift is as effectual as that made under a writing. 1

The giver must be free, sane and adult. 3 
Competency °

of donor. --------------.---- —----- --- — ---------------------------------------- ---------------------
1 2 Sircar, 2. * 2  Sircar, 3.
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A gift by a person, during bis illness, of which he died, Death-bedgift. 
is lawful to the extent of one-third of his estate, provided 
the donee was not an heir, and he took possession in the 
donor’s lifetime. The gift by a person in his death-illness 
to the extent of more than one-third of his estate can oulv 
hold good if the donor’s heir or heirs consent to it after his 
death. As respects the gift to an heir by a person in his Gift to an 
death-illness, it is not valid even to the extent of one-tliird 
of his estate, i f  the rest of the heirs1 do not consent to it after 
the donor’s death. (2 Sircar, pp. 19 and 20.)

Under Muhammadan law, where there is on the part of a Gift to a mi- 
father or other guardian a real and bond fide intention to nor’ 
make a gift to his ward, the law will be satisfied without 
change of possession, and will presume the subsequent 
holding of the property to be in behalf of the minor donee.
(2 L. R , I. A., Ameeroonissa Khatoon v. Abedoonissa 
Khatoon.)

An undefined2 gift of divisible property is not valid Undefined 
under the Muhammadan law, 3 though a sale of suchSUt not TaUd‘ 
property is ; hence the transaction called Iliba-bil-iwaz has 
become a device for giving effect to the gift of mooshdd* in 
a thing susceptible of partition which may be lawfully sold, 
though it cannot be made the subject of gift. 5 *

The rule of Muhammadan law, that a gift of mooshddor an 
undivided part in property capable of partition is invalid,
* l!1. juGgius whether the legatee be an heir or otherwise, regard is paid

”°£ t0 the Feri°d °£ ’“akinS the U .

of ’i t 'Vnee ,thefgift f9 °.f, a th inS th l t  «ay  be divided without impairing any ol rts .e s , it is further necessary that the subject of it should not be 
moos/tM or confused with the property of another, by being held in co
partnership with the donor or a third party. When an undivided share of a 
tiling, as a half, or a third or a fourth, is the subject ofgift, there is confusion 
both on the side of the donor and of the donee, and the gift is unlawful or 
invalid. (B. Dig., Infc. xxxiv.)

5 See p. 49 Pfiuc. 0. ‘ Something confused with the property of another
hence u n da ted . .  J3. Dig.) (Int. xxxvi)



does not apply to definite shares of zemindai'ies, which are 
in their nature separate estates with separate and defined 
rents. (2 L. Ft. I. A., 87, Amrevoonissa Khatoon v. Abedoo- 
nissa Khatoon.)

A defined share in a landed estate is a separate property, 
to the gift of which the objection which attaches under 
Muhammadan law to the gift of the joint and undivided 
property is inapplicable. (I. L. R. 2, All., 93, Jivan 
Baksh v. Imtiaz Begum.)

Revocation Before delivery any gift may be revoked, but after 
°£ gifts. delivery gifts to relatives within the prohibited degrees, or 

between husband and wife, do not admit of revocation. 
Other gifts may in general be revoked, unless there is some 
special cause to prevent it (B. Dig. xxxv). The causes, 
each of which prevents revocation of gifts, are,—( \ )  the 
loss of the thing given,(2 ) the passing of it from the 
property of the donee,(3) the death of the donor, (4) ,
increase of the thing given,(5) a chang6 jn the subject oS 
it,(6 ) the marriage relation between the donor and the 
donee,(7) relationship within the prohibited degrees, and 
(8 ) an exchange or return received for the gift. (2 Sircar, 
pp. 28—29.)

CHAPTER X-
OP SALE.

Cases respecting sales and purchases made by the Mussulmans in British 
India are almost invariably decided according to the Regulations and Acts 
of the present Government of the country.” (1 Sircar, 493.)

Sale defined. S ale is an exchange1 of property for property with mu
tual consent. When either of the things exchanged is not

’ Much of the Muhammadan Law of Sale has fallen into disuse since the 
general introduction of the precious metals, as the representatives of price 
in contracts of exchange. (IS. Dig. 773.)

k t i  <sl
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property, or wheu the thing sold, though property, has no VuiJ sale, 
value in law, the sale is null. Every thing but carrion and 
blood may be property. Wine and pork being forbidden to 
mooslims have no value in law. (Bail. Mukammadau Law of 
Sale, p. 2, 3 and 210.)

When a person has sold land or a vineyard without men- Saieofland, 
tioning ‘ its rights and advantages,’ or ‘ everything ITtoon'it! 
small and great belonging to it, 5 all things erected on it 
for permanence enter nevertheless into the sale, such as, 
saplings and trees, but fruit and growing corn do not enter 
into the sale, on a favorable principle of construction, unless 
made the subject of special condition (13. Dig, p. 788j.

CHAPTER XI-
OF PRE-EMPTION . 1

S iujfa  or the right of pre-emption is the right to pur- Pre-emption 
chase property which has been sold to another by paying deQned' 
a price equal to that settled or paid by the purchaser.

The principle on which the right is established is the Principle ot 

prevention of disagreement arising from having a bad neigh
bour.--------- -------------- ---- ------------------------------------------------ ------ ---------

1 There is no right or custom of pre-emption prevalent in the Madras 
Presidency. (6 Mad. H. 0. Hep, 20.) The existence of a local custom to 
the right of pre-emption among the Hindus of Gujerath recognized. (6 Bom.

1 H. C. Rep., 6. J., 203.) The right of pre emption under the Muhammadan 
law does exist by custom among Hindus in Ilehar and other provinces of 
Western India. B. L. It., (Sup. Vol.), 35; VV. It., Sp., 259; see 18 VV. R.,
(F. B.) 21 ; 13 W. R., 189 ; 17 VV R., 264. I t also prevails hy custom against 
Hindus’ iu dessore. 13 W. It., 124. See 5 W. R , 279 ; 7 VV. K., 210. And 
so in Bhagulbdre. 25 W. I t , 499. Not proved to prevail among Hindus of 
Chittagong. 1 VV. It., 234 ; 5 W. R , 237; 9 VV. It. 537 ; nor amongst Hindus 
in Purnoah 11 W. I t , 251. Nor between Muhammadans and Hindus iu 
Sylhet. 1 VV. K , 250. Hut see 15 W. R., 223 In districts where »•» exist
ence has not been judicially noticed, the custom will be matter to be 
proved. B L. It. (3up-Vol.), p. 35. The right of pre-emption arises fioin 
a rule of law by which the owner of the land is bound. It is essential that the
vendor should be subject to the rule of law. Therefore, where the vendor
of certain land situate in Cachw was a European, t l m  C o u r t  held that there 
Was no right of pre-emption. 10 II. T- It , 117. (13 VV. It., 440.) The right

1
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Pre-emption The right of pre-emption,, therefore, does not apply to
applies only to . . , , . .
immoveable moveable, but only to immoveable property, and can be 
property. exercised when the latter is transferred in any shape for a 

consideration.1
The right of pre-emption2 belongs in the first place to

of pre-emption being founded upon a rule of Muhammadan law, a Hindu 
purchaser is not bound by the Muhammadan law of pre-emption in favor 
of a Muhammadan co-partner, although he purchases from one of several 
Muhammadan co-partners; nor is he bound by the Muhammadan law of 
pre-emption on the ground of vicinage. 4 B. L R. (F. B.), 134. Where the 
right or custom of pre-emption prevails among Hindus, it must be presumed 
to be founded on, and co-extensive with, the Muhammadan law upon that 
subject, unless the contrary be shewn. B. L. R. (Sup. Vol.), p. 35. Under 
b. 24, Act VI of 1871, Muhammadan law is not strictly applicable in suits for 
pre-emption between Muhammadans not based on iocal custom or contract, 
but it is equitable in such suits to apply that law. The application of 
Muhammadan law iu a suit for pre-emption between a Muhammadan claimant 
of pre-emption and a Muhammadan vendee, on the basis of that law, is not 

• precluded by the circumstances of the vendor not being a Muhammadan.
(6 N.-W. P., H. C. Rep., 28.)

1 A transfer without consideration is not a sale to which the right of pre
emption attaches. W. R. Sp., 238; 2 W. R., 78 ; Legal Remembrancer, 33.
No right of pre-emption arises on a mere conditional sale or mortgage while 
any right of redemption remains iu the mortgagor. (F. B.) 2 W. R., 215 ;
10 W. R., 246. But immediately after the expiry of the year of grace, the 
claimant of pre-emption is bound to make his claim. 6 VV, R., 116. Though 
the right of pre-emption does not take effect with respect to conditional 
Bales, it takes effect with a purchase made under condition of option.—■
(1 Sircar, 512.) The right of pre-emption does not apply to a lease in perpe
tuity with a rent reserved. 8 W. R., 107; 25 W. R , 43. I t also does nob 
apply to the subject of erift, charity, inheritance at bequest. Fatawa Alamgiri, 
Vol. v, 249 ; B. Dig., 471 and 472. Nor to property made over as a hire or 
reward, or as a compensation for hhula or as a dower, though it takes effect 
with respect to the property sold in order to pay a dower. (1 Sircar, 513.)

2 Where an offer of sale was made to a pre-emptor, and he refused to 
avail himself of it, and consented to a sale to a stranger, held, that after a 
sale to a stranger, he could not set up his right of pre-emption. 7 B. L. R.,
19. Where property is sold by public auction iu execution of a decree, 
and the neighbour or partner has an opportunity to bid for the property as 
other parties present in court, the law of pre-emption cannot apply to such 
sales. 1 B. L. R., p. 105; 10. W. R., 165 ; see <iho 15 W. R., 455. A share 
in a mouzah having been put up for sale in the execution of a decree, and 
knocked down to the defendant, a stranger, the plaintiff, a co-sharer of tho 
share, was held to be entitled, under the provisions of 8.14, Act 23 of 
1861, to take the share. 6 N.-W. P.; H. C. Rep., 243. But the conditions 
of pre-emption under the Muhammadan law do not apply to a claim brought 
under the section. (Ib.f pp. 272 and 289.) Merc possession gives no huJc 
thufa, there must be ownership (milik) iu the contiguous laud. 9 W. R. 
455. The Muhammadan law does not recognise the right of pre-emption 
in favor of a mere tenant upon the land. 8 W. R., 437, Where a plurality 
of persons is entitled to the privilege of pre-emption, the right of all is equa



the co-sharer1 in the property; secondly, to a sliarer3 in To whom
_ * i l • li the. right ofthe rights and appurtenances ot the property; and thirdly, pre-emption 

to a neighbour.3

without reference to the extent of their shares in the property, and none 
is entitled to preference on the ground of being a neighbour. 3 W. It., 71;
7 W. R., 150. Where several persons purchase from one, the skuffee may- 
take the proportion of any one of them ; but when one purchases from 
several, the skuffee may take or relinquish the whole, but not any particu
lar share. 10 W. R., 111. If the first skuffee, or claimant, by right of pre
emption, relinquish his right or claim, the second is entitled to enforce his 
own, and on his giving up his own right, the skuffee iu the third degree can 
exercise his own right. (1 Sircar, 517.) If one of the parties (having 
equal rights) relinquish his own right, it devolves ou the others, aud is 
participated equally among them. (1 Sircar, 518.) Several individuals claim
ing upon equal ground have equal claims without regard to the extent of. 
their several properties or rights. (1 Sircar, 518.) Where there are several 
persons who have together a right of pre-emption, each of them has a right 
in the whole, and if one of them resigns his right, the others may take the 
whole. (1 Sircar, 528.)

1 One co-parcener has no right of pre-emption as against another. 6 L. C.,
195 (F. B .); I. L. R., 4 Calc. P. B., 831. Where a Muhammadan offered 
to sell his share of certain property to a partner, and on refusal of latter 
to purchase the same, sold it to a stranger,—Held, the partner could not sue 
to enforce his right after the sale. 9 B. L. It., 253. The right of a share
holder to pre-emption exists whether the parcel of land sold, and in res
pect of which the claim is made, bo large or small. 6 B. L. R., 42 (note).
A partner has a right of pre-emption in villages or large estates. 6 B. L. R.,
(F. B.), 41. A partner, not in a house or small euclosure, but in a consider
able estate, has a right to pre-emption when one of his co-sharers in such 
estate sells his share to a stranger. (F. B.) 14 W. R., F. B., 1 ; 14 W. R.,
266, 365 ; 15 W. U., 223. Iu an imperfect, as iu a perfect, putteedavee village, 
the sharers iu each puttee have a preferential claim. 1 Ws R., 233; 2 W. It.,
10, 47 ; 5 W. I t ,  169; 10 W. R., 314 ; 11 W. It., 71. A partner’s right of 
skuffee is not extinguished until a formal division has taken place defining 
each co-proprietor’s share. 12 W. It., 484. Possession of a separate share, 
of an estate, divided by butwarra, gives the owner uo right of pre-emption 
as a skuffa hkulcet over the remaining portion. 11 W. R., 169, 215; 7 
B. L I t ,  45 (note). See 15 W. It , 225 ; 16 W. It, 110. The term skurcek 
cannot be restricted to cases in which the parties enjoy the property jointly.
13 W. R , 124 Properties having separate numbers in the Collector’s rent 
roll are separate estates in the legal sense of the word ‘‘estates,” imply
ing such a separation as bars a claim ou the ground of co-parceuary. 14 
W. it, 476.

3 A shureeh (or partner in the substance of the thing sold) is preferred 
to a skuffa khulect (or partner iu the rights of water or way) ; aud where 
plaintiff sues as skui’eeJc, the Court ought not to raiso the issue as to whether 
lie claims as a skuffa IckuleeU 13 W. i t ,  189. See also 15 W. It , 225. The 
right of pre-emption appertains to a partner with immunities and append
ages of the land, such as the right of water. 10 W . It., 314. See 15 \V. R.,
225 ; 17 W. R., 343. The fact of water flowing from a dighce over plaint
iffs laud to the land in dispute was held sufficient to establish plaintiff’s 
claim as skuffa lchulcet. 12 W. it., 162. The owner of land, through which
the laud iu respect of which a light of pre-emption is claimed, receives
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fcronid e™£im ^ ie Perscm possessing tlie right of pre-emption should 
at once. assert h is  claim the moment1 he is apprized of the sale 

being concluded, or else his right is invalidated. II id ay ah,
Yol. iii, p. 569.

Tului-moowa- The tulnb-moowathubut, or immediate demand, is first 
‘TuhiLtihKad. necessary; then the tulub-ish,had,2 or demand with invoca

tion ; if, at the time of making the former, there was no 
opportunity of invoking witnesses, as, for instance, when 
the pre-emptor, at the time of hearing of the sale, was 
absent from the seller, the purchaser, and the premises.

irrigation, has a preferential right to purchase rather than a mere neighbour.
3 B. L. R„ (A. C.), 296.

3 A co-parcener has a higher right than a neighbour. 16 W. I?., 107. The 
Muhammadan law of pre-emption was never intended to apply to a case 
where the purchaser is not a stranger, but is either a shareholder or 
neighbour. 7 W- It., 260- See 16 W. R , 107. A claim on the ground of 
vicinage alone will not lie in the case of large estates, but only when either 
houses or small holdings of-land make parties such near neighbours as to 
give a claim on the ground of convenience and material service. 2 W- It- 
261. See also 8 W. 11., 2, 310, 413 ; 10 W. R , 356 ; 11 W. R , 251 (aj)i,*med 
by F. B.) 14 W, R ..F . B., 1 ; 6 B . L E ,  (P. B.), 41 ; 2 B. L. R. (A. C.),
63 ; 6 L- C„ 190 The neighbour whose connection with the property is 
closer than that of another neighbour has a preferable right- (I Sircar, 516-)

1 The mere fact of the pre-emptor taking a short time, before performance
of the tiiuUb-mowthabut (or immediate demand), for ascertaining whether the 
information conveyed to him was correct or., not, does not invalidate his 
right (13 W. U., 299). The Muhammadan law allows a short time for reflec
tion before performance of the first demand. 6 B. L. R. (A. C.), 203. The 
delay caused by a claimant springing up from his seat to assert Ids right of 
pre-emption is not sufficient to entail forfeiture of that right. W. It Sp 
291 ; 13 W. It., 259. On hearing of a sale, the pre-emptor must immediatelv 
make h».-; demand called tulub-nmcthabut. Where a pre-emptor, on hearing 
of the sale of a property to which he had a right of pre-emption,’ went to the 
property in dispute and there declared his right as pre-emptor hckl that 
such delay was fatal to his claim. 6 B. L. R., (A. 0), 216- I t is necessarv 
to the enforcement of the right of pre-emption that all the prescribed formal
ities should be .strictly complied with, (i B. L. It., (A. C.), 171 ; 2 E. L R 
(A. C.), 12 ; the preliminaries being tullui-i-mowasibut and tullub i-ishtahad 
10 W.H., 119; 11 W. R., 307; See also 13 W. It , 177; 14 W. It X t  
24 W. I t ,  462, 499. ’ ’ /D0’

2 To the due performance of the ceremony of tulub-ish,had, it  is not 
necessary that any particular form of words should be employed. 8 B L It 
455. I t  is essential to the performance of the tulub-ish,had- that third 
persons should be formally called upon, either in the presence of the pur
chaser or on the laud ; or, if the vendor is in possession, in the presence of 
the vendor, to bear witness to the demand. 0 B- L, R , 165. In performing
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Bat if lie heard it in the presence of any of these, and had 
called on witnesses to attest the immediate demand, it 
would suffice for both demands, and there would be no ne
cessity for the other.

I t is not material in what words the claim is preferred ; . Words must
. ’ imply claim.it being sufficient tliat tliey imply a claim.1 (1 Sircar, 521.)

The right of pre-emption is rendered void expressly when Right void
. . n expressly or

the pre-emptor relinquishes in plain terms, and it is render- by implication. 
ed void by implication2 when any tiling is found on the

this ceremony, the pre-emptor must clearly declare that “ he has a right of 
pre-emption to which he has laid claim, and that he still claims it,” and invoke- 
witnesses “ to bear witness therefore to the fact.” G B. L. R., (A. C.), 171,
2 B. L. It- (A. C.), 12. The-personal performance of the lulub’ishjiad depends 
on his ability to perform it. He may do it by means of a letter or messenger 
or may depute an agent, if he is at a distance and canuot afford personal 
attendance. 4 B. L. R. (A. C.), 139 ; 6 B. L. R., 1G7 (note). See also I. L. R.,
I  AH., 521. W. It., Sp4, 219 ; 12 W. R., 484. The due and sufficient observ
ance of the formality of tulub-isJiJiad, as to time, is a question to be decided 
in each case by the Court which has to deal with the facts. 8 B. L. R-,
(F.B.) 160 ; 16 W. It. F.R., 13. In the case of pre-emption, strict proof is neces
sary for the performance of the preliminaries. 6 B. L. It. ( A. C.), 171; 2 B. L»
R., (A. C.) 12 ; W. It., Sp., 117, 351 ; Legal Remembrancer, 127; 11 W. R i 
404; 17 W. R., 264; 25 W. R-, 12. I t is essential to prove the performance 
of the tullub-i-ishlakad. W, It-, Sp-, GO; 8 W. R., 463; 13W .lt., 177;
14 W. R„ 2G5 ; IS W. It., 530; 22 W. R., 181. A right, of pre-emption does 
not bind the claimant to carry money in his hand and tender it to the first 
purchaser (at the time of making his demaud). 2 W. R-,,10 ; 10 W. It., 211;
II  W. It , 79 275; 22 W- It-, 4. The claimant for pre-emption must make 
the preliminary declaration. Going into his house to get the money before 
making the preliminary declaration,, is not a compliance with the law- 5 
W. It., 203.

1 Thus if a person say—“ I have claimed my shufaf or “ I shall claim 
tny shufa,” or “ I do claim my shufa,” all these are good; for it is the 
meaning, and not the style or mode of expression, which is here considered.
Hidayah, Vol. iii, p- 570. There is some difference as to the words in 
which the demand should be expressed ; but the correct opinion is that it 
is lawful in any words that intelligibly express the demand- So that if ho 
should say—“ I have demanded” or “ I take the mansion by pre-emption,” 
or “ do demand pre-emption,” it would be lawful. But if he were to say 
to the purchaser “ I am thy shaft or pre-emptor,” it would be void. Fatawa 
Alamgiri, Vol. v, p. 267 ; B. Dig., pp. 481 and 482-

2 As, for instance, when knowing the purchase, he omits, without a suffi
cient excuse, to claim his righ t; or when he makes an offer to the pur
chaser; or when he takes the subject of his right on hire. I£ the shaft (or 
pre-emptor) act as agent of the seller, and sell the house on his behalf, his 
: lght of shufa, is thereby invalidated; whereas if ho ar t m agent lor the 
purchaser, and purchase the house ou his behalf, his right of shufa is not 
invalidated. Hidayah, Vol. iii, p 002-

,
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part of the pre-emptor that indicates his acquiescence in the 
sale. (1 Sircar, 533.) The right of pre-emption is rendered 

emption when V°id neoessarily when the pre-emptor has died after the 
void necessa- two demands, and before taking the thing under the pre

emption. (1 Sircar, 534'.) If the shafi previous to his get
ting a decree, sell the house from which he derives his 
right of shufci, the reasons or grounds of his right being 
thereby extinguished, the right itself is invalidated. 
Hidayah, Vol. iii, pp. 601 and 602.

Resumption The right of pre-emption may be resumed, if the claimant
of the right of , , ,. . . ’
pre-emption, nad relinquished it upon misinformation of the amount or 
cmmot' clTim1' the lciud of PriceJ or of the purchaser, or of the property
whefnoue- Sol<1‘ (1  Sircar> 536-> WheQ a pre-emptor wishes to take 
parate. one part ol a purchased property without another, and the

part is not distinct or separate, he cannot do so. (1 Sircar, 
538.) When one man purchases from one, by a single 
bargain, several houses in a street in which there is no 
thoroughfare, and the pre-emptor desires to take one of 
them, it has been said that if his right of pre-emption is 
based on partnership in the way, he cannot take a part of 
the purchased property, for this would be to divide the 
bargain without auy necessity; but if the right be based 
on neighbourhood, and he is neighbour only to the house 
which he wishes to take, he may lawfully take it alone.
(1  Sircar, 539.)

Improvements I f  the intermediate purchaser has made anv imDrove- 
ate purchaser. property, the claimant by right of pre-emption

must either pay tlicir value, or cause them to be removed. 
(1 Sircar, 530.)

Deterioration In the case of the disputed property having been deteri
orated by the purchaser, the claimant is entitled to propor
tional deduction in the price, but when the deterioration 
has not been caused by the purchaser, the claimant must
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either pay the whole price; or resign his claim. (1 Sircar, 
p. 531.)

The claimant is not obliged to deposit the price in the Deposit not 
court on preferring his claim. I t  is sufficient that he pays wheTcilim i3 
it upon his taking possession under the court’s decree, but Pre£erred- 
if he does not then make the payment, the purchaser (if 
already in possession) can retain the property until the 
price be paid. ( 1  Sircar, p. 527.)

There are many devices by which the rierht of pre-emp- Devices for

tion may be easily as well as legally evaded. 1 right of pre-
, . emption.

l o r  fuller information on the subject of pre-emption, see
Legal Companion, Vol. V I, pp. 101 to 230.

CHAPTER XII-

W I L L .
A p e r s o n  cannot dispose of more than a  third o f  his Power to 

property by will when he has any heir. When he has none thSTbr^the 
besides the public treasury, he may dispose of the whole. wliol0ge u t 
Bequests are valid as far as a third of the testator’s pro- pay be oral or 
perty, whether made orally or in writing. A bequestm '"inquests 
becomes vested in a legatee by his acceptance of it after the eiTby^ccep". 
testator’s death. I f  he rejects it, it is cancelled. tlDOe-

The policy of the Muhammadan law appears to be to Policy of the
prevent a testator interfering by will with the course of the kw ^r^M dlng
devolution of property according to law among his he irs ,Tvills-
although he may give a specified portion, as much as a „ ,

,  , _  . , Policy how
third, to a stranger. But i t  also appears that a holder o f to be defeated. *

* For instance, where a man fears that his neighbour may advance such a 
claim, he can sell all his property, with exception of that part (say one yard) 
immediately bordering on his neighbour’s ; and where he is apprehensive 
of the claim being advanced by a partner, he may, in the first instance, 
agree with the purchaser for some exorbitant nominal price, and afterwards 
commute that price for something of an inferior value ; when if a claimant 
by pre emption appear, he must pay the price first stipulated, without refer
ence to the subsequent commutation. (Uac., p. 48.)

/fv9* G0l̂\
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property may, to a certain extent, defeat the policy of the 
law by giving in his lifetime the whole or any part of his 
property to one of his sons, provided he complies with 
certain forms. If the gift be made without consideration, it 
must be accompanied by a delivery of the thing given, as 
far as that thing is capable of delivery, or, in other words, by 
what is termed a seizin on the part of the donee. If the 
gift be for a consideration, two conditions at all events must) 
concur, viz., an actual payment of the consideration1 on the 
part of the donee, and a bond fide intention on the part of 
the donor to divest himself in presenti of the property, and 
to confer it upon the donee. (3 Law Reports, Indian 
Appeals, p. 307, Ranee Khujooroonissa v. Mussamut Rou- 
shun Jelian.)

Conditions The conditions of a valid bequest or will are—(1) that theof a valid be- , , 1 „ „ , V 'quest or will, testator be competent to make a transfer of the property, (2) 
that the legatee be competent to receive it, and (3) that the 
subject of the bequest be a thing susceptible of being 
transferred after the testator’s death, whether it were in 
existence at the time of beqeathing or not (2 Sircar, 41). 

minor'voidby A bequest by a minor at any stage or age of his infancy 
is invalid. (2 Sircar, 54.)

ratify'w “ iey -A- be<Iucst made by a minor becomes, however, effective 
(i'h.m, on at- aJj initio upon his confirming or ratifying the same aftertaining majo- . . .
rity. attaining majority. (2 Sircar, 54.)

Will made A will made by a person in jest, or under compulsion or 
der ĉornpld- mistake, is not valid. (2 Sircar, 55.)
einn or mis- If the legatee die during the testator’s lifetime, the be- take. . .

Death of le-quest is void; because the acceptance of it is suspended 
upon the death of the testator. (2 Sircar, 77.)

1 A consideration may be perfectly valid which is wholly inadequate in 
amount when compared with the thing given. Some of the cases have gone 
so far as to say that even a gift of a ring may be a sufficient consideration; 
but whatever its amount, it must be actually and land fide paid. (3 L. K.
I. A., p. 308.)
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CHAPTER XIII.
• WUKF OR ENDOWMENTS.

" I n the language of the law, (according to Haneefa,) it What * v,uif. 
[wid-f) signifies the appropriation of any particular thin-* 
in such a way that the appropriated right in it shah 
continue, and the advantage of it go to some charitable pur- 
posc, in the manner of a loan. According to the two disciples 
“ If ulef ” signifies the appropriation of a particular article 
m such a mauner subjects it to the rules of divine 
property, whence the appropriator’s right in it is extin
guished, and it becomes a property of God, by the ad
vantage of it resulting to his creatures. The two disci- 
p!es therefore hold appropriation to be absolute, though 
differing in this, that Aboo Yoosaf holds the appro
priation to be absolute from the moment of its exe
cution, whereas Muhammad holds it to be absolute only 
on the deliveryi of it to a Muhoallee (or procurator), and 
consequently, that it cannot be disposed of by gift or sale, 
and that inheritance also does not obtain with respect to it* 
ihus the term w u $  in its literal sense, comprehends all
that is mentioned, both by Haneefa, and by the two disci-
ples J Z  Moore’s Ind. App., p. 390, Jewan Boss Sahoo v. 
onati hul>eer-ood-cleen.)

Where the grant clearly appears to have been intended 
foi charitable purposes, the property is to be considered 
imilcj, notwithstanding the use of words such as « enam ”

0  W‘ R- (P‘C° ' 3 ;  See 2 0  W- 85; S3

To constitute a valid wulcf it is not sufficient that the 
W° U___ Wu ^  be uset  ̂ the instrument of eudowmeut.

r a w s ?
mowkoof or thing granted. 4K ..W -P , Id C R j j “ U3̂ 0 Slveu of the
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There must he a dedication of the property solely to the 
worship of God or to religious or charitable purposes. A 
Muhammadan cannot, therefore, by using the term “ivukf,” 
effect a settlement of property inalienable by himself and 
his descendants for ever. 10 Bom. H. C. R., 7.

Where a Muhammadan lady executed a deed conveying 
her property or trust for religious purposes, reserving to 
herself for life two-thirds of the income derivable from 
the property, and only making an absolute and uncondi
tional grant of the rest for the purposes of the trust,— 
held, that the deed must be considered invalid with respect to 
that portion of the income reserved by the grantor to her
self for life; but as to the rest, that the deed operated as a 
good and valid grant. 4 N.-W. P. H. C. R., 155.

TVuif cannot A valid wukf cannot be affected by revocation or by the
be revoked. * ®

bad conduct of those responsible for carrying out the ap- 
propriator’s behests, nor can it be alienated. 16 W. R., 116.

t!nlKr?'ct0t Upon an appropriation becoming valid or absolute, the 
sale or transfer of the thing appropriated is unlawful. 1 
2 Tledaya, 314.

According to Muhammadan law, vSukf property is not 
alienable. 6  W. R. (P. C.), 3.

cê Hion to SUe" Where property has been devoted exclusively to religious
widf. and charitable purposes, the determination of the question

of succession depends upon the rules which the founder of 
the endowment may have established, whether such rules

1 By local custom in the Broach District, wukf land, or land left as a 
religious endowment, may be mortgaged, although such practice is contrary 
to iluhammadan law (1 Bom. H- C. ltep., 36)- y

An heritable estate burdened with a trust (as the keeping up of a saint’s 
tomb) may be alienated subject to the trust. 10 \V. It., 299. A proporty 
wholly dedicated to religious purposes cannot he sold ; but where a portion 
only of its profits is charged for such purposes, the property may be sold 
subject to the charge with which it is burdened. 13 W, JR., 200. Seo 20 \V,

267.
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ai’e defined by writing or are to be inferred from evidence 
of usage. 1 (8  Mad. H. C. R., p. 63.)

Although the founder has a right to reserve the manage
ment of it to himself or to appoint some one else thereto, 
yet when he has specified the class from amongst which the 
manager is to be selected, (e . g from amongst his relations, ) 5 

he cannot afterwards name a person as manager not answer
ing the proper description. After the death of the founder, 
the right to nominate a manager of the ivukf vests in the 
founder’s vakils or executors, or the survivor of them for 
the time being. (9 Bom. H. C. R„ p. 19.)

\ \  here the Mutwallee of an endowment dies without 
nominating a successor, the management must revert to the 
heirs of the person who e.ndowed the property. 13 W.
R., 396.

ihe rule of Muhammadan law that a Mutawallee or super
intendent of an endowment is removable for mismanagement 
does not apply to the Qase of a trustee who has a hereditary 
proprietary right vested in him. I t is essential for the 
exercise by the donor of the power of removing a superin
tendent that such power he specially reserved at the time of 
the endowment. (4 Mad. II. C. R., p. 4 4 .)

Mismanagement is a good ground for the interference of Mismauago- 
the Court, and although umlef property is not deemed a ment o£ wulf- 
subject of inheritance, yet persons who are of the 
founder’s kin would be entitled to sue a manager who was 
wasting the property, and, if qualified themselves, might

1 Whore, so far as can be gathered from usage, the mode of succession 
originated in the appointment of a successor by each incumbent, a court 
would not be authorized in finding in favor of any rule of succession 
by primogeniture, although tho persons appointed were usually the oldest 
persons. (8 Had. H. C. It., p. 08')

3 The term Ahiba (relations), though more properly confined to relations 
by blood, will, when contest allows that it was inteuded to be used in a 
wider sense, bo extended so as to include relations by affinity. The wife or 
widow is not included amongst the Ahibn. (9 Bom. H- C It,, p. 19 )

H
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Lave a claim to succeed the disqualified person in the 
management, and to manage the trust in conformity with 
the intention of the founder. Sev., 679.

Female mana- According to Muhammadan law, a woman may manage 
the temporal affairs of a mosque, but not the spiritual affairs 
connected with it, the management of the latter requiring 
peculiar personal qualifications (4 Mad. H. C. It., 23).

Religious Land granted for the endowment of a Jchatib (office of 
officeuotlient- preacher) or other religious office cannot be claimed by 

right of inheritance. Where such a grant has been made 
the members of the grantee’s family have no right at his 
death to a division amongst them of the income derivable 
from the land. The right to the income of such land is 
inseparable from the office for the support of which the 
laud was granted. (2  Mad. H. C. R., p. 19.)

’ G°Sx
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10HAIIADAI LAW.
CHAPTER I.

PR IN C IPL E S OF IN H E R IT A N C E .

SECTION I.
G E N E R A L  R U L E S .

1. There is no distinction between real and personal, nor Property ofaii
between ancestral and acquired property, in the Moham- kinds iBteri- 
madan Law of Inheritance. dttincTiom^

2 . Primogeniture confers no superior right. All the sons, S prirao„eni.
whatever their number, inherit equally. turo.

3. The share of a daughter is half the share of a son, Of -the right
w h e n e v e r  t h e y  in h e r i t  to g e t h e r .  of a daughter,

•» with a son.
4. A will made in favour of one son, or of one heir, can- Ofiegaoies in 

not take effect to the prejudice and without the consent of .̂™"r of
the other sons, or the other heirs.

5. Debts are claimable before legacies, and legacies (which Of debts and 
however cannot exceed one-third of the testator’s estate) lê acie3- 
must be paid before the inheritance is distributed.

6 . Slavery, homicide, difference of religion, and difference Cansesof
of allegiance, exclude from inheritance. elusion from

inheritance.
7. But persons not professing the Mohammadan faith may Exceptions, 

be heirs to those of their own persuasion: in the case of 
persons who are of the Mohammadan faith, difference of 
allegiance does not exclude from inheritance.
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Simultaneous 8 . To the estate of a deceased person, a plurality of per- 
euccession of .
a plurality of sons -having ditlerent relations to the deceased, may succeed 
heirB’ simultaneously, according to their respectively allotted

shares, and inheritance may partly ascend lineally and 
partly descend lineally at the same time.

No right by 9. The son of a person deceased shall not represent such 
«on.eB*nta" Person if he died before his father. He shall not stand in 

the same place as the deceased would have done had he beeu 
living, but shall be excluded from the inheritance, if he have 
a paternal uncle. For instance, A, B, and C are grandfather, 
father, and son. The father B dies in the lifetime of the 
grandfather A. In this case the son C shall not take jure 
representationis, but the estate will go to the other sous 
of A.

Son, son’s 10. Sons, son’s sons, and their lineal descendants, in how 
haveno°speci- low a degree soever, have no specific share assigned to them : 
bufcthttfr^or’ general rule is that they take all the property after the 
tions vary ao- legal sharers are satisfied, unless there are daughters; in 
number of the which case each daughter takes a share equal to half of what 
other heirs. -g â^en by each son. For instance, where there are a 

father, a mother, a husband, a wife, and daughters, but little 
remains as the portion of the sons; but where there are no • 
legal sharers nor daughters, the sons take the whole property.

Enumeration parents, children, husband and wife must, in all cases,
of heirs not li
able to exeiu- get shares, whatever may be the number or degree of the 
sion. , .other heirs.
General rule 12. I t is a general rule that a brother shall take double
for the shares . . . . .
of brothers the share of a sister. The exception to it is m the case ot 
and sseterB, brothers and sisters by the same mother only, but by differ

ent fathers.
Of sharers 13. The portions of those who are legal sharers only, and
roaMuary 0t not residuary heirs, can be stated determinately, but the por-
Of sharers tions receivable by those who are both sharers and residuaries
who are reai- cannot be stated generally, and must be adjusted with refer- duary heirs.

/y#*- • G0^>\
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e a c h  p a r t ic u la r  c a se . F o r  in s ta n c e ,  in  t h e  c a s e  o f  a  

h u s b a n d  a n d  w ife , w h o  a r e  s h a r e r s  o u ly ,  t h e i r  p o r t io n  o f  t h e  i n 

h e r it a n c e  i s  f ix e d  fo r  a l l  c a s e s  t h a t  c a n  o c c u r ; b u t  in  t h e  

c a s e  o f  d a u g h te r s  a n d  s i s t e r s  w h o  a r e , u n d e r  s o m e  c ir c u m 

s ta n c e s ,  le g a l  sh a r e r s , a n d  u n d e r  o t h e r s  r e s id u a r ie s ,  a n d  in  

t h e  c a s e  o f  f a t h e r s  a n d  g r a n d fa t h e r s  w h o  a r e , u n d e r  s o m e  

c ir c u m s ta n c e s ,  le g a l  sh a r e r s  o u ly ,  a n d  u n d e r  o th e r s ,  r e s id u a -  

i i e s  a ls o ,  t h e  e x t e n t  o f  t h e i r  p o r t io n s  d e p e n d s  e n t i r e ly  u p o n

t h e  d e g ie e  o f  r e la t io n  o f  t h e  o th e r  h e ir s  a n d  t h e i r  n u m 
b e r .*

SECTION II.
O F  S H A R E R S  A N D  R E S I D U A R I E S ,

14. T h e  w id o w  t a k e s  a n  e ig h t h  o f  h e r  h u s b a n d ’s  e s t a t e  Share of the 
w h e r e  t h e r e  a r e  c h i ld r e n  o r  s o n ’s  c h i ld r e n , h o w  lo w  s o e v e r ,  widow’ 
a n d  a  fo u r th  w h e r e  t h e r e  a r e  n o n e .

15. T h e  h u s b a n d  t a k e s  a  fo u r th  o f  h i s  w if e ’s  e s t a t e ,  w h e r e  Share o f the 
t h e r e  a r e  c h i ld r e n  o r  s o n ’s  c h i ld r e n , h o w  lo w  s o e v e r ,  a n d  a  huaband- 
m o i e t y  w h e r e  t h e r e  a r e  n o n e .

16. W h e r e  t h e r e  i s  n o  s o n  a n d  t h e r e  i s  o n ly  o n e  Share of the 
d a u g h te r ,  s h e  t a k e s  a  m o i e t y  o f  t h e  p r o p e r ty  a s  h e r  l e g a l  danghter‘ 
s h a r e .

17. W h e r e  t h e r e  i s  n o  so n , a n d  t h e r e  a r e  tw o  o r  m o r e  share of two
d a u g h te r s ,  t h e y  t a k e  t w o - t h ir d s  o f  t h e  p r o p e r ty  a s  t h e i r  l e g a l  f  ra?ro 
s h a r e . °  daughters.

18. W h e r e  t h e r e  is n o  s o n , n o r  d a u g h t e r ,  n o r  s o n ’s  s o n , share of the
t h e  s o n ’s  d a u g h t e r s  t a k e  a s  t h e  daughters-n a m e ly ,  a  d a u g i'

m o i e t y  i s  t h e  l e g a l  s h a r e  o f  o n e ,  a n d  t w o - t h ir d s  o f  t w o
o r  m o r e .

b ro th ^ ra ^ n tw ^ ta 011* .8,0na, are IoSaI ^arors, and so are sisters without brothers, but with thorn they become merely residuaries. Grandfathers end 
fathers with sons, son’s sons, Ac., arc leiral sharers hnt wltK if  , ” d 
ouly, they are residuaries, as well as legal sharers. ’ daughters



Share of the 19. Where there is one daughter, the son’s daughters takeson’s daugh- . D
ters. a sixth, but where there are two or more daughters, they take

' nothing.

Of tho same. 20. Where there is a son’s son, however, or a son’s grand
son, the son’s daughters take a share equal to half of what is 
allotted to the grandson or great-grandson.

Of brothers 21. Brothers and sisters can never take any share of the 
and sisters. J

property, where there is a son or son’s son, how low soever,
or a father or grandfather*

Of the same. 22. Where there are uterine brothers, the sisters each take 
a share equal to half of what is taken by the brothers; and 
they being then residuaries, the amount of their shares 
varies according to circumstances.

Of the same. 23. In default of sons, son’s sons, daughters, and son’s 
daughters, where there is only one sister and no uterine 
brother, she takes a moiety of the property.

Of the same. 24. In default of sons, son’s sons, daughters, and son’s
daughters, where there are two or more sisters and no 
uterine brother, they take two-thirds of the property.

Of the same. 25. Where there are daughters or son’s daughters and no 
brothers, the sisters take what remains after the daughters 
or son s daughters have realized their shares: such residue 
being half should there be only one daughter or son’s 
daughter, and one-third should there be two or more.

Of half bio- 26. A distinction is made between the two descriptions of 
'!“™ dhalf half brothers and half sisters. Half brothers and half sisters,
Of those by who are by the same father only, can never inherit a half 
ther only.1 brother’s estate while there are both brothers and sisters by

# I t  is the orthodox opinion that the grandfather excludes brethren of 
the whole blood and those by the same father only. Among the Shias, who 
adhere to the doctrine of the two disciples, the contrary opinion is main
tained. The terms “ grandfather” and “ grandmother” are intended to 
includo all ancestors, in whatever degree of ascont, betwoen whom and the 
deceased no female intervenes.

Iff %LMOHAMMADAN LAW. CHAPTER X.



t h e  s a m e  fa t h e r  a n d  m o th e r , b u t  t h o s e  b y  t h e  s a m e  m o t h e r  Of those by 
o n ly  d o  in h e r i t  w it h  b r e th r e n  o f  t h e  w h o le  b lo o d . the/only. ™°"

27. Where there is only one sister by the same father and Of half sisters 
mother, the half sisters by the same father only, supposing ^ ° oBa“ 6 

them to have no uterine brother, take one-sixth as their
legal shares.

28. Where there are two or more sisters by the same Of the same, 
father and mother, the half sisters by the same father only, 
supposing them to have no uterine brother, take nothing.

28. Where, however, the half sisters by the same father Of the same, 
only, have an uterine brother, they each take a share equal 
to half of what is allotted to him.

OA , Brothers and
oU. Among brothers and sisters by the same mother only, sisters by the

d if f e r e n c e  o f  s e x  m a k e s  n o  d i s t in c t io n  in  t h e  a m o u n t s  o f  t h e  o n iy ^ n W it01"

s h a r e s , c o n tr a r y  t o  t h e  c a s e  o f  b r o th e r s  a n d  s i s t e r s  b y  t h e  ?£ina,ly! bufcJ the general
s a m e  fa th e r  a n d  m o t h e r ,  a n d  b r o th e r s  a n d  s i s t e r s  b y  t h e  rule of a don- 
s a m e  f a t h e r  o n l y ;  b u t  t h e  g e n e r a l  r u le  o f  a  d o u b le  s h a r e  t o  themije ap-
t h e  m a le  a p p l i e s  t o  t h e i r  i s s u e .  PIloa to tbei1'

31. Where there is one brother by the same mother only, Of a half bro. 
or one sister by the same mother only, his or her share is half sister by 
one-sixth, provided there are no children of the deceased, nor tj^rsame mo' 
son’s children, nor father, nor grandfather; and where there 0f two or 
are two or more children by the same mother only, their m°ie' 
share is one-third.

32. Where there is a son of the deceased, or son’s son, Of the father, 
how low soever, the father will take one-sixth.

33. Where there are children, or son’s children, how low of themothor 
soever, or two or more brothers and sisters, the mother will
take one-sixth,

34. W here there are no children, nor son’s children, and Of the same
only one brother or sister, the mother will take one-third 
with a widow or a widower, if she have a grandfather to share

( / ( l v £ T\%\ fig / 7 PRINCIPLES OF INHERITANCE. H1 5i



with instead of a father; but a third of the remainder only; 
after the shares of the widow or widower have been satisfied, 
if there be a father to share with her.

Of tho grand- 3 5 . Grandfathers can never take any share of the property 
where there is a father.

Share of. 3 g. Where there is a son of the deceased or son’s son,
how low soever, aud no father, the grandfather will take 
one-sixth.

Of the grand- 3 7 . Grandmothers can never take any share of the pro
perty where there is a mother, nor can paternal grandmo
thers inherit where there is a father.'

Of paternat 38. Paternal female ancestors, of whatever degree of ascent, 
tors. are also excluded by the grandfather, except the father’s
Exception. moth er; she not being related through the grandfather.
Share of 39. The share of a maternal grandmother is one-sixth, and
mothers. the same share belongs to the paternal grandmother where 

there is no father.
Of two or 40. Two or three grandmothers, being of equal degree,
mothers. share the sixth equally.
Tho nearer 41. But grandmothers, who are nearer in degree to the 
more d̂istant, deceased,'exclude those who are more" distant.
Of false an- 42. A maternal grandfather and the mother of a maternal
C6Btors> grandfather are not entitled to any specific share, they being 

termed false ancestors, and not included in the number of 
sharers or residuaries.

SE C TIO N  III.

O F  D I S T A N T  K I N D R E D .

Of the first 4 3  Where there is no son, nor daughter, nor son’s son, nor
tant kindred, son’s daughter, however low in descent, nor father, nor grand

father, nor other lineal male ancestor, nor mother, nor 
mother’s mother, nor father’s mother, nor other lineal female

■ G° i * X
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mrCestor, nor widow, nor husband, nor brother of the half ox- 
whole blood ; nor sons, how low soever, of the brethren of 
the whole blood or of those by the same father only, nor 
sister of the half or whole blood, nor paternal uncle, nor 
paternal uncle’s son, how low soever* (all of whom are termed 
either sharers or residuaries),f the daughter’s children and 
the children of the son’s daughters succeed; and they are 
termed the first class of distant kindred.

44. In default of all those above enumerated, the grand- oftho Becoad 
lathers and grandmothers of that description, who are neither cla3S- 
sharers nor residuaries, succeed; and they are termed the
second class of distant kindred.

45. In their default the sister’s children, and the brother’s of the third 
daughters, and the sons of the brothers by the same mother olaaa-
only, succeed; and they are termed the third class of distant 
kindred.

46 . In their default the paternal aunts and uncles by the o f  the fourth 
same mother only, and maternal uncles and aunts succeed • olaa9-
and they are termed the fourth class of distant kindred.

en?mera,t!,on i3 defective. I t  is settled law that, in default of 
t  e ni“C ° B Si >n’ ,W  l0w soover’ tho fathers paternal uncle of
^atlJr onlv Tl ’ then ^  father’s paternal uncle by the same
mther only, then their sons accordmg to this order; then the offspring 0f
^ L t  c S f gfrr  g ^  ’ th®“ the offaP " ne  of the father’s great-great-grandfather, and so on, according to the above order. b

How the omission of the above persons in the enumeration of the residua, 
r  es occurred in the work of Macnagliten need not here be discussed. Different 
authors ass^n different causes, but all agree that Maonaghten’s ennmora- 
turn is defective as shown above. (Vide Baillie’s Mahomedan Law of Inheri-
Partei fe0D0u eei2q°fdol'sS ' 0 “ '™; ,Sh„ama Chunl SirCftl’’s Mahomedan Law,
2d to 49)PP' 129 6 13-i Eumsoy 8 Moohummudan Family Inheritance, pp.

namelv enume,ratl:d tho Allowing males are legal sharers,
bn„i i tU , fu hur’ ,tho Kraudlather or other lineal male ancestor, the 
husband and the brother of the half blood by tho same mother only, and the 
lollowing females, namely, the danghter, the son’s daughter, the widow tho 
mother, the grandmother, tho sistor by the same father and mother, the 
sister by the same father only, and the sister by the same mother only.
The shares of these persona vary according to circumstances, and in pnrtii 
cular instances some of thorn (as has been shown) are liable to exclusion 
altogether. The rest of the persona enumerated are residuaries only and 
have no specific sharos. J ’
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Of their ohil- 47. In their default the cousins, that is, the children of 
dren- paternal aunts and uncles by the same mother only, and

of maternal uncles and aunts, succeed.

Exception in 48. There is an exception to the above general rules, 
enfranchised1 relafave t° ^ie succession of distant kindred after residuaries. 
slave. j f  the estate to be inherited belonged to an enfranchised

slave, his manumittor and the heirs of such manumittor 
inherit, in preference to the distant kindred of the deceased.

Rales for tho 49 . The rule with regard to the succession of the first class
succession of 0 f  distant kindred is, that they take according to proximity of 
the first class.

degree, and, when equal, those who claim through an heir 
have a preference to those who claim through one not being 
an heir. For instance, the daughter of a son’s daughter and 
the son of a daughter’s daughter are equidistant in degree 
from the ancestor: but the former shall be preferred, by 
reason of the sou’s daughter being an heir, and the 
daughter’s daughter not being an heir: if there should be a 
number of these descendants of equal degree, and all on 
the same footing with respect to the persons through whom 
they claim, but where the sexes of the ancestors differ in any 
stage of the ascent, the distribution will be made with refer
ence to such difference of sex ; regard being had to the stage at 
which the difference first appeared: for instance, the two 
daughters of the daughter of a daughter’s son will get twice 
as much as the two sons of a daughter’s daughter’s daughter; 
because one of the ancestors of the former was a male, whose 
portion is double that of a female.*

For tho sac- 50. The succession also, with regard to the second class of 
second class■ ° distant kindred, is regulated nearly in the same manner, by 

proximity, and by the condition and sex of the person

* The opinion of Abu Yusaf is that where the claimants are on the same 
footing with respect to tho persons through whom they claim, regard 
should bo had to the sexes of the claimants, and not to the sexes of their 
ancestors. But this, although the most simplo, is not the most approved 
rule.

' e° ^ X
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through whom the succession is claimed when the claimants 
are related on the same side; when the sides of relation 
differ, two-tlnrds go to the paternal, and one to the maternal 
side, without regard to the sexes of the claimants*

51. The same rules apply with regard to the third as to Kor tlie 6UC. 
die fust class ol distant kindred; for instance, the brother’s cession of the 
son’s daughter and the sister’s daughter’s son are equidistant *** °Ia33' 
from the ancestor; but the former shall be preferred by
reason of the brother’s son being a residuary heir, and where 
they are equal in this respect, the rule laid down for the first 
class is applicable to this.

52. With regard to the fourth class all that need be said Fm, thr pu 
that (the sides of relation being equal) uncles and aunts cession of the

of the whole blood are preferred to those of the half, and foUrth °laS3’ 
those who are connected by the same father only, to those by 
the same mother only. Where the strength of relation is 
also equal, as, for instance, where the claimants are a mater
nal uncle and a maternal aunt, of the whole blood, then the 
role is, that the male shall have a share double that of the 
female. Where, however, one claimant is related through the 
father only, and the other is related through the mother only, 
the claimant related through the father shall exclude the 
>thci if the sides of their relation are the same; for instance, 
a maternal aunt by the same father only, will exclude a mater
nal aunt by the same mother only; but if the sides of their 
relation differ—for instance, if one of the claimants be a pa
ternal aunt by the same father and mother, and the other be 
a maternal aunt by the same father only, no exclusive pre-

Tirir^n rU*6 j ia^ k0 ^ us exemplified. The claimants being a maternal 
lr,' 1 ier itud the mothor of a maternal grandfather, the former, being 
a mat | >loxima êJ excludes the latter ; but suppose them to be the father of 
the l? • k^^dfid-lier and the mother of a maternal grandfather: hero 
thr ° ‘llmattts are equal in point of proximity; the side of their relation is 

» 8aTn©» nnd they are equal with respect to the sex of the person through 
iom i hey claim, and in this case the only method of making the distribu- 

_10n is by having regard to the sexes of the claimants and by giving a 
uoublo share tu the male, 2



ference is given to the former, though she obtains two shares 
in virtue of her paternal relation.

Fot the sue- 53. The succession of the children of the above class, thatcession of 3
their children, is, the cousins, is regulated by the following rules: propin

quity to the ancestor is the first rule. Where that is equal, 
the claimant through an heir inherits before the claimant 
through one not being an heir, without respect to the sexes of 
the claimants; for instance, the daughter of a paternal uncle 
succeeds in preference to the son of a paternal aunt—unless 
the aunt is related on both the father’s and mother’s sides, 
and the relation of the uncle be by the same mother only. 
But where the son of a paternal aunt by the same father and 
mother, and the son of a maternal aunt by the same father 
and mother, or by the same father only, claim together, the 
latter will not be excluded by the former; the only difference 
is, that two-thirds are the right of the claimant on the pa
ternal side, and one-third that of the claimant on the 
mother’s side. Should there be no difference between the 
strength of relation, the sides or the sexes of the persons 
through whom they claim, regard must be had to the sexe3 
of the claimants themselves,

ceTsiolTofThe $4, In the distribution among the'descendants of this class
descendants the same rule is applicable as to the descendants of the first
of their chil-  ̂ .
dren. class; tor instance, the two daughters of the daughter of a

paternal uncle’s son will get twice as much as the two son3 

of the daughter of a paternal uncle’s daughter, supposing the 
relation of the uncles to be the same, and in case of equality 
in all other respects regard must be had as above, to the 
sexes of the claimants.*

* In considering the doctrine of snccession of distant kindred, attention 
mnst be paid to the following points: First, their relative distance in 
degree of relation from the deceased, whether a greater or lesser number 
of degrees removed. Secondly, it must be ascertained whether any of the 
claimants are the children of heirs. I f  so, preference must be shown to 
snoh ohildren. Thirdly, their strength of relation, whether they are of the 
half or whole blood. Fourthly, their sides of relation, whether connected

(CT
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55. In default of distant kindred, he has a right to sue- Of those who 
ceed whom the deceased ancestor acknowledged con- fauU ^oi^dk- 
ditionally, or unconditionally, as his kinsman : provided the taut kiud,'ed- 
acknowledgment was never retracted, and provided it can
not be established that the person in whose favour the 
acknowledgment was made belongs to a different family.

56. In default of all these, there being no will, the pro- Of the public 
perty will escheat to the Public Treasury; hut this only treaaui7, 
where no individual has the slightest claim.

SECTION IV.
P R I M A R Y  R U L E S  O F  D I S T R I B U T I O N .

57. Where there are two claimants, the share of one Rules where 
of whom is half, and of the other a fourth, the division “ f auTa 
must be .made by four; as in the case of a husband and an fourth- 
only daughter, the property is made into four parts, of which
the former takes one and the latter two. The remaining 
fourth will revert to the daughter.

58. Where there are two claimants, the’ share of one of A half and an 
whom is half, and of the other an eighth, the division must 01ghfcll‘
be made by eight; as in the case of a wife and a daughter, 
the property is made into eight parts, of which the daughter 
takes four and the wife one. The surplus three shares 
revert to the daughter.

tiL 4;!10!, fa‘her’3(, or “ Other’s side; and Fifthly, the seres of the persons 
through whom they claim, whether male or female. With respeot to this 
latterpom t however a difference of opinion exists; it being maintained 
by some authorities that eastern panbus no regard should beS had to the 
mere sex o. the person through whom the claim is made, but that the ad- 
justment should be made according to the sexes of the claimants themselves 
But the contrary is the most approved doctrine. I t  should be recollected 
too that whenever the sides of relation diffor, those connected through ci,q 
father aro entitled to twice as mnch as those connected through tha 
mother, whatever may bo the sexes of the claimants. g tho
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A half, a 5 9  J\T0 case can occur 0f two claimants, the one entitled
fourth and an
eighth cannot to a fourth and the other to an eighth; nor of three claim- 
ther.r t&c°' ants, the one entitled to half, the other to a fourth, and the 

third to an eighth.
A sixth and a 60 . Where there are two claimants, the share of one of 

whom is one-sixth, and of the other one-third; as in the 
case of a mother and father being the only claimants, the 
property is made into six parts, of which the mother takes 
two and the father one as his legal share. The surplus three 
shares revert to the father.

A sixth and 61. Where there are two claimants, the share of one of 
two-thirds. . . 1 ^ 1  . .whom is one-sixth, and ot the other two-thirds; as in the

case of a father and two daughters being the only claimants,
the property is made into six parts, of which the father
takes one as his legal share, and the two daughters four.
The surplus share reverts to the father.

A third and 62 . Where there are two claimants, the share of one of 
two-thirds. wh0m is one-third, and of the other two-thirds; as in the 

case of a mother and two sisters, the property is made into 
three parts, of which the mother takes one and the two 

• sisters two.
A sixth, a 63. No case can occur of three claimants, the one entitled 
third and two- .
thirds cannot to one-sixth, the other to one-third, and the other to two- 
occnr toge- ^

A half with a 64. Where a husband inherits from his childless wife (hissixth, a third v
or two-thirds, share in this case being one half), and there are other claim

ants entitled to one-sixth, one-third, or two-thirds, such as a 
father, a mother, or two sisters, the division must be by six.

A fourth with 65. Where a husband inherits from his wife who leaves 
tMrfoAwo. children, or a wife from her childless husband (the shares of 
thirds, these persons respectively in these cases being one-fourth), 

and there are other claimants entitled to one-sixth, one- 
third, or two-thirds, the division must be made by twelve.
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6 6 . Where a wife inherits from her husband, leaving a
children, her share in that case being one-eighth, and there j*jrd or two- 
are other claimants entitled to one-sixth, one-third, or two-
thirds, the division must be made by twenty-four.

67. Where six is the number of shares into which it is Of the in-
. . . .  , , 1  i j  . crease of six.proper to distribute the estate, but that number does not

suit to satisfy all the sharers without a fraction, it may be
increased to seven, eight, nine, or ten.

68 . Where twelve is the number, and it does not suit, i t  Of twelve, 

may be increased to thirteen, fifteen, or seventeen.
69. Where twenty-four is the number and it does not suit, OF̂ twenty- 

it may be increased to twenty-seven.

S E C T IO N  V.
R U L E S  O F  D I S T R I B U T I O N  A M O N G  N U M E R O U S  

C L A IM A N T S .

70. Numbers are said to be mutamdsil, or equal, where Equal num
bers.

they exactly agree.
71. They are said to be mutaddkhil, or concordant, where Concordant, 

the one number, being multiplied, exactly measures the other.
72. They are said to be mutawdfik, or composite, where Composite, 

a third number measures them both.
73. They are said to be mutabayin, or prime, where no Prime, 

third number measures them both.
74. There are seven rules of distribution, the first three principles of 

of which depend upon a comparison between the number di3tribution- 
of heirs and the number of the shares; and the four remain
ing ones upon a comparison of the numbers of the different
sets of heirs, after a comparison of the number of each set 
of heirs with their respective shares.

75. The first is when, on a comparison of the number of First priuci- 
lieirs and the number of shares, it appears that they exactly 1,le* 
agree, there is no occasion for any arithmetical process. Thus,

• eoi \̂



where the heirs are a father, a mother, and two daughters, 
the share of the parents is one-sixth each, and that of the 
daughters two-thirds. Here, according to principle 61, the 
division must be by six, of which each parent takes one, and 
the remaining four go to the two daughters.

Second prin- 76. Tlie second is when, on a comparison of the number 
of heirs and the number of shares, it appears that the heirs 
cannot get their portions without a fraction, and that some 
third number measures them both, when they are termed 
mutazvdfik, or composite; as in the cast of a father, a mother 
and ten daughters. Here, according to principle 61, the 
division must be by six. But wher each parent has taken 
a sixth, there remain only four to be distributed among the 
ten daughters, which cannot be done without a fraction, and on 
a comparison of the number of heirs who cannot get their 
portions without a fraction, and the number of shares remain
ing for them, they appear to be composite, or agree in two.
In this case the rule is, that half the number of such heirs, 
which is five, must be multiplied into the number of the 
original division 6 : thus 5 x 6  =  30; of which the parents 
take ten, or five each, and the daughters twenty, or two each.

Thira princi- 77. The third is when, on a comparison of the number of 
the heirs and the number of shares, it appears that the heirs 
cannot get their portions without a fraction,’ and that there 
is one over and above between the number of shares remain
ing for them. This is termed mutabayin, or prime, as in 
the case of a father, a mother, and five daughters. Here 
also, according to principle 61 above quoted, the division 
must be by six. But when each parent has taken a sixth, 
there remain only four to be distributed among the five 
daughters, which cannot be done without a fraction, and on 
a comparison of the number of heirs who cannot get their 
portions without a fraction and the number of shares remain
ing for them, they appear to be mutabayin, or prime. In
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this case the rule is, that the whole number of such heirs, 
which is five, must be multiplied into the number of the 
original division. Thus 5 x 6  = 30; of which the parents 
take ten, or five each, and the daughters twenty, or four each.

78. The fourth is when, on a comparison of the different Fourth prin- 
sets of heirs, k appears that one or more sets cannot get their C‘pl°' 
portions without a fraction, and that all the sets are muta- 
mdsil, or equal, as in the case of six daughters, three grand
mothers, and three paternal uncles; in which case, according 
to principle 0 1 , the division must be by six. Here, in the 
first instance, a comparison must be made between the several 
sets and their respective shares. The share of the daughters 
is two-thirds, but two-thirds of six is four, and four compared 
with the number of daughters six, is mutaivdfik, or com
posite, agreeing in two. The share of the three grandmothers 
is one-sixth, but one-sixth of six is one, and one compared 
with the number of grandmothers is mutabayin, or prime.
The remaining share, which is one, will devolve on the three 
paternal uncles; but one compared with three is also muta- 
bayin, or prime.

Then the rule is, that the sets of heirs themselves must 
be compared with each other, by the whole where it appears 
that they were mutaddlchil, or concordant g or mutabayin, 
or prime; and by the measure where it appears that they 
were mutawdjik, or composite, and if agreeing in two, by 
half. In the instance of the daughters, the result of the 
former comparison was, that they agreed in two; consequently 
the half of their number must be compared with the whole 
number of the grandmothers and of the uncles, in whose 
cases the comparison showed a prime result. Thus 3  =  3  
and 3 =  3, which being mutamdsil, or equal, the rule is, that 
one of the numbers be multiplied into the number of the 
original division. Thus 3 x 6  =  18 ; of which the daughters 
will take (two-thirds) twelve, or two each; the grandmothers



will take (a sixth) three, or one each ; and the paternal uncles 
will take the remaining three, or one each.

Fifth princi- 79. The fifth is when, on a comparison of the different 
llle' sets of heirs, it appears that one or more sets cannot get

their portions without a fraction, and that the sets are muta- 
clakkil, or concordant; as in the case of foifr wives, three 
grandmothers, and twelve paternal uncles. In this case, ac
cording to principle Go, the division must be by twelve.

Here, in the first instance, a comparison must be made 
between the several sets and their respective shares. Thus 
the share of the four wives is one-fourth; but the fourth 
of twelve is three, and three compare I with the number of 
wives is mutabayin, or prime. The share of the three 
grandmothers is one-sixth ; but the sixth of twelve is two, 
aud two compared with the number of grandmothers is also 
prime. The remaining shares, which are seven, will devolve 
on the twelve paternal uncles; but seven compared with 
twelve is also prime.

Then the rule is, that the sets of heirs themselves must 
be compared, the w’hole of each with the whole of each, as 
the preceding results show that they are prime, on the com
parison of the several heirs with their respective shares. 
Thus 4 x 3  = 12, and 3 x 4  = 12, which being concordant, the 
one number measuring the other exactly, the rule is, that 
the greater number must be multiplied into the number of 
the original division. Thus 12x12 =  144; of which the 
■wives will get (one-fourth) thirty-six, or nine each; the 
grandmothers (one-sixth) twenty-four, or eight each; and 
the paternal uncles the remaining eighty-four, or seven each.

80 . The sixth is when, on a comparison of the different
Sixth princi-
pie. sets of heirs, it appears that one or more sets cannot get

their portions -without a fraction, and that some of the sets 
are mutawdfik, or composite, with each other: as in the 
case of four wives, eighteen daughters, fifteen female ances-
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tors, and six paternal uncles: in which case, according to 
principle G6 , the original division must be by twenty-four.
Here, iu the first- place, a comparison must be made between 
the several sets and their respective shares. Thus the share 
of the four wives is an eighth; but an eighth of twenty- 
four is three, and three compared with the number of 
wives is mutcibayin, or prime. The shares of the eighteen 
daughters is two-thirds; but two-thirds of twenty-four is 
sixteen, and sixteen compared with the number of daughters, 
eighteen, is composite, and they agree in two. The share of 
the fifteen female ancestors is one-sixth; but a sixth of 
twenty-four is four, and four compared with the number of 
female ancestors, fifteen, is prime. The remaining share, 
which is one, will devolve on the six paternal uncles as resi- 
duaries; but one and six are prime.

Then the rule is, that the sets of heirs themselves must 
be compared; by the whole where the preceding result 
shows that they were prime, and by their measure where it 
shows that they were composite, Thus 4 x  2 =  9 — 1 , which 
being prime, the one number must be multiplied by the 
other. This result must then be compared with the whole 
of the third s e t; because the preceding result shows that 
set to have been prime. Thus 15 x 2 =  36 -*-6 and 6  =  15 — 9 

and 6  =  9 — 3, which agreeing in three, the third of one 
number, must be multiplied into the whole of the other.
This result must also be compared -with the whole of the 
fourth se t; because the preceding result shows that set to 
have been prime. Thus 6  x 30 =  180, which being coucor- 
dant or agreeing iu six, the sixth of oue number must be 
multiplied into the whole of the other; but as it is obvious 
that by this process the result would still be the same, mul
tiplication is needless. Then this result must be multiplied 
into the number of the original division. Thus 180x24 =
4320; of which the four wives will get au eighth, five

3
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hundred and forty, or one hundred and thirty-five each; the 
eighteen daughters two-thirds, two thousand eight hundred 
and eighty, or one hundred and sixty each; the female 
ancestors one-sixth, seven hundred and twenty, or forty- 
eight each; and the paternal uncles the remaining one 
hundred and eighty, or thirty each.

Seventh prin- 81. The seventh and last is when, on a comparison of the 
different sets of heirs, it appears that all the sets are muta- 
bayin, or prime, and no one of them agrees with the other; 
as in the case of two wives, six female ancestors, ten daughters, 
and seven paternal uncles. Here, according to principle 6 G, 
the original division must be by twenty-four.

In the first instance, a comparison must be made between 
the several sets of heirs and their respective shares. Thus 
the share of the two wives is one-eighth ; but the eighth of 
twenty-four is three, and three compared with the number of 
wives is prime. The share of the six female ancestors is 
one-sixth; but the sixth of twenty-four is four, and four com
pared with the number of female ancestors is composite, or 
agrees in two. The share of the ten daughters is two-thirds, 
and two-thirds of twenty-four is sixteen, and sixteen com
pared with the number of daughters is also composite or 
agrees in two. The remaining share, .which is one, will 
devolve on the seven paternal uncles; but one and seven 
are prime.

Then the rule is, that the sets of heirs themselves must 
be compared ; by the whole where the preceding result 
shows that they were prime, and by the half or other mea
sure, where it shows that they were composite. Agreeably 
to this rule the whole of the first set of heirs must be com
pared with half the second; thus 2 = 3 — 1, which numbers 
being prime must be multiplied into each other. Then the 
result must be compared with the half of the next set, the 
former result having here also agreed in two. Thus5 =  6  — 1,
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which being prime, must be multiplied into each other.
Then the result must be compared with the whole of the 
next set, the former result here having been prime. Thus 
( x i  = 30—2 and 2 x 3= 7  — 1 , which being also prime, must 
be multiplied into each other. Thus 3 0 x 7 =  210, in which 
case the rule is, that this last product must be multiplied into 
the number of the original division. Thus 210 x 21 =  5040 ; 
of which the wives will take an eighth, six hundred and 
thirty, or three hundred and fifteen each ; the female an
cestors, a sixth, eight hundred and forty, or one hundred and 
forty each; the daughters two-thirds, three thousand three 
hundred and sixty, or three hundred and thirty-six each ; 
and the paternal uncles the remaining two hundred and 
ten, or thirty each.

82. When the whole number of shares into which an Rule for M. 
estate should be made, has been found, the mode of ascer- ew TofdH  
taining the number of portions to which each set of heirs ferent seta of 
is entitled, is to multiply the portions originally assigned lieirS' 
them, by the same number by which the aggregate of the 
origiual portions was multiplied; as an easy example of 
which rule the following case may be mentioned. There 
are a widow, eight daughters, and four paternal uncles; the 
shares of the two first sets being one-eighth and two-thirds, 
the estate, according to principle G6 , must be made ori
ginally into twenty-four parts, of which the widow is en
titled to three, the daughters to sixteen, and there remain 
five to be divided among the four paternal uncles, but which 
cannot be done without a fraction. Here the proportion be
tween the shares and the fynrs who cannot get their portions 
without a fraction, must be ascertained, and 4  =  5  — 1 being 
prime, the rule is (see No. 77), to multiply the number of 
the original division by the whole number of heirs so situated.
Thus 24 x 4 =  96. Here, to find the shares of each set, mul
tiply what each was originally declared entitled to, by the
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number by which the aggregate of all the original portions was 
multiplied. Thus 3 X 4 =  12, the share of the widow; 16 X 
4 =  64, the share of the daughters; and 5 X 4 =  20, the 
share of the paternal uncles.

P.ule for ns- gg rp0 pn(j j[ie p0rtion of each individual in the several 
certammg the  ̂ 1
shares of each sets of heirs, ascertain how many times the number of per- 
the" different sons each set may be multiplied into the number of shares 
seta of heirs, ultimately assigned to each set. Thus 8 x 8  =  64, and 5 x 4  

=  20. Here eight will be the share of each daughter, and 
four the share of each paternal uncle, which, with the twelve 
which formed the share of the widow, will make up the re
quired number ninety-six.

SECTION VI.
O F T H E  E X C L U S IO N  FR O M  A N D  P A R T IA L  

S U R R E N D E R  OF IN H E R IT A N C E ,

Two descrip. 84. Exclusion is either entire or partial. By entire ex- 
tionsofexola. cjugj0Q jg mean(-I; the total privation of right to inherit. By 

partial exclusion is meant, a diminution of the portion to 
which the heir would otherwise be entitled. Entire exclu
sion is brought about by some of the personal disqualifica
tions enumerated in principle 6 , or by the intervention of 
an heir, in default of whom a claimant would have been en- 

Explanation titled to take, but by reason of whose intervention he has 
of' no right of inheritance.
In what case 85. Those who are entirely excluded by reason of personal
exolnded'heiv disqualification, do not exclude other heirs either entirely or
partially ex- partially; but those who are excluded by reason of some 
clndes others, f  . . , , . . . .  . .intervening heir, do, in some instances, partially exclude

others.
Example. 86 . For instance, a man dies, leaving a father, a mother, 

aud two sisters, who are infidels. Here the mother will get 
her third, notwithstanding the existence of the two infidel
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sisters^who are excluded by reason of their personal disqua
lification ; but had they not been infidels, she would only 
have been entitled to a sixth, although the sisters, who par
tially exclude her, are themselves entirely excluded by reason 
of the intervention of tlie_ father.

87. If one of the heirs choose to surrender his portion of Rnles^ where 
the inheritance for a consideration, still he must be included makes a 
in the division. Thus in the case of there being a husband, P ^ £  Bo"rhig 
a mother, and a paternal uncle, the shares are one-half and right, 
one-third. Here, according to principle 64, the property must
be made into six shares; of which the husband was entitled 
to three, the mother to two, and the paternal uncle, as a 
residuary, to the remaining one. Now supposing the estate 
left to amount to six lacks of rupees, and the husband to 
content himself with two, still, as far as affects the mother, 
the division must be made as if he had been a party, and of 
the remaining four lacks the mother must get tw o; other
wise, were he not made a party, the mother would get only 
one-third of four, instead of one-third of six lacks as her 
legal share, and the remainder would go to the uncle as re
siduary.

SECTION VII.
OF T H E  IN C R E A S E .

8 8 . The increase is where there are a certain number of Definition of 
legal sharers, each of whom is entitled to a specific portion,the mcrease' 
and it is found, on a distribution of the shares into
which it is necessary to make the estate, that there is 
not a sufficient number to satisfy the just demands of all the 
claimants.

89. I t takes effect in three cases ; either when the estate Casoa in 
should be made into six shares, or when it should be made effect! ** t&k°a
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into twelve, or when it should be made into twenty-four. See 
principles (67, 6 8 , 69). One example will suffice.

Example of. 90. A woman leaves a husband, a daughter, and both 
parents. Here the property should be made into twelve parts, 
of which, after the husband has taken his fourth or three, and 
the parents have taken their two-sixths or four, there remain 
only five shares for the daughter instead of six, or the moiety 
to which by law she is entitled. In this case the number 
twelve, into which it was necessary to make the estate, must 
be increased to thirteen, with a view of enabling the daughter 
to realise six shares of the property.

SECTIO N  VIII.
O F T H E  R E T U R N .

Definition of 91. The return is wherethere being no residuaries, the sur- 
the return. a p_er t jie distribution of the shares, returns to the

sharers, and the doctrine of it is as follows:
Circumstan- 92. I t takes effect in four cases ; first, where there is only 
whiohittakea one class of sharers unassociated with those not entitled to 
effect. claim the return, as in the instance of two daughters or two
First case, ex- sisters ; in which case the surplus must be made into as many 
ample of. shares as there are sharers, and distributed among them 

equally.
Second case, 93. Secondly, where thereare two or more classes of sharers, 
example of. unassociated with those not entitled to claim the return, as 

in the instance of a mother and two daughters ; in which case 
the surplus must be made into as many shares as may cor
respond with the shares of inheritance to which the parties 
are entitled, and distributed accordingly. Thus the mother’s 
share being one-sixth, and the two daughters’ share two- 
thirds, the surplus must be made into six, of which the 
mother will take two and the daughter's four.

' G° ^ X



94. Thirdly, when there is only one class of sharers, associ- Third case, 
ated with those not entitled to claim to return, as in the examPle of- 
instance of three daughters and a husband, in which case
the whole estate must be divided into the smallest number 
of shares of which it is susceptible, consistently with 
giving the person excluded from the return his share of 
the inheritance (which is in this case four), and the 
husband will take one as his legal share or a fourth, 
the remaining three going to the daughters as their legal 
shares and as the return; but if it cannot be so distributed 
without a fraction, as in the case of a husband and six 
daughters (three not being capable of division among six), 
the proportion must be ascertained between the shares and 
sharers. Thus 3 x 2 =  6 , which agreeing in three, the rule is, 
that the number 4, into which the estate was intended to be 
distributed, must be multiplied by 2 , that is, the measure or 
a third of the number of those entitled to the return. Thus 
4 x  2  =  8 , of which the husband will take two, and the 
daughters six, or one each ; and if, on a comparison as above 
the result should be prime, as in the case of a husband and 
five daughters, the number 4, into which it was intended to 
distribute the estate, must be multiplied by 5, or the whole 
of the number of those entitled to a return. Thus 4 x 5  
2 0 , of which the husband will take five, aud the daughters 
fifteen, or three each.

95. Fourthly, where there are two or more classes of Fourth case, 
sharers, associated with those not entitled to claim the examPl0 of- 
return, as in the instance of a widow, four paternal grand
mothers, and six sisters by the same mother only; in which
case the whole estate must be divided into the smallest num
ber of shares of which it was susceptible, consistently with 
giving the person excluded from the return her share of the 
inheritance (which is in this case four). Then after the 
widow has taken her share, there remain three to be divided 
among the grandmothers and half sisters; but the s h a r e  of
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the grandmothers is one-sixth, and of the half sisters one- 
third, and here, to give them their portions, the remainder 
should be made into six : but. a third and a sixth of this 
number amount to three, which agrees with the number to 
be divided among them ; of which the half sisters will take 
two, and the grandmothers one. Had there been only one 
grandmother, and only two half sisters, there would have 
been no necessity for any further process, as the grandmother 
would have taken one-third, and the two half sisters the 
other two-thirds. But it is obvious, that two shares cannot 
be distributed among the six half sisters nor one among the 
four paternal grandmothers without a fraction. To find the 
number into which the remainder should be made, recourse 
must be had to the seventh principle of distribution. The 
proportion between the shares and the sharers respectively 
must first be ascertained. Thus 2 x 3  =  6 , which being 
composite or agreeing in two, and 1 x 3  =  4 —1, which 
being prime, the whole of one set of sharers must be com
pared with the half of the other. Thus 3 =  4 — 1 , which 
also being prime, one of the numbers must be multiplied by 
the other. Thus 3 x 4  =  12; and having found this number 
it must be multiplied into that of the original division. 
Thus 4 x  12 =  48, of which the grandmothers will get 1 2 , or 
three each, 12 being to 48 as 1 to 4, and the half sisters 24, 
or 4 each, 24 being to 48 as 2 to 4, and the widow will take 
the remaining twelve. I t is different if the shares of the 
persons entitled to a return do not agree with the number 
left for them, after deducting the share of the person not 
entitled to a return, as in the case of a widow, nine daughters, 
and six paternal grandmothers. Here the property must in 
the first instance be made into eight shares, being the small
est number of which it is susceptible, consistently with giv
ing the widow her share. Then, after the widow has taken 
her share, there remain seven to be divided among the 
daughters and the grandmothers; but the share of the grand-
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mothers is one-sixth, and of the daughters two-thirds ; and 
here to give them their portions the property divisible among 
them should be made into six parts; but a sixth and two- 
thirds of this number amount to five, which disagrees with 
the number to be divided among them ; in which case the 
rule is, that the number of shares of those entitled to a return, 
niust be multiplied by the number into which it was necessary 
to make the property originally. Thus 8  x 5 =  40, of which 
the widow will take five, the daughters will take twenty-eight, 
and the grandmothers seven. But it is obvious that twenty- 
eight cannot be distributed among the nine daughters, nor 
seven among the six paternal grandmothers, without a frac
tion. To find the number into which the remainder should be 
distributed, recourse should be had to the sixth principle of 
distribution. The proportion between the shares and the 
sharers respectively must first be ascertained. Thus 9 x 3  =
^  aD<̂  ̂=  7 — 1 , both of which being prime, the 
whole of one set of sharers must be compared with the whole 
of the other set. Thus 6 =  9 — 3, which being concordant, 
or agreeing in three, the rule is that the third of one of the 
numbers must be multiplied into the whole of the other.
Thus 3 x 6  =  18; and having found this number it must be 
multiplied into that of the preceding result. Thus 40 x 18 
=720, of which the daughters will get 504, or 56 each, 504 
being to <20 as 28 to 40; the grandmothers will get 126, 
or 21 each, 126 being to 720 as 7 to 40; and the widow will 
get the remaining ninety.

SECTION IX.
O F V E S T E D  IN H E R IT A N C E S ,

96. Where a person dies and leaves heirs, some of whom Definition of 
die prior to any distribution of the estate, the survivors are vested iuhori" 
said to have vested interests in the inheritance; in which4



Rules in case case the rule is, that the property of the first deceased must 
be apportioned among his several heirs living at the time of 
his death, and it must be supposed that they received their 
respective shares accordingly.

Ditto. 97. The same process must be observed with reference to
the property of the second deceased, with this difference, that 
the proportion must be ascertained between the number of 
shares to which the second deceased was entitled at the first 
distribution, and the number into which it is requisite to 
distribute his estate to satisfy all the heirs.

Ditto. 98. If  the proportion should appear to be prime, the rule
is, that the aggregate and individual shares of the preceding 
distribution must be multiplied by the whole number of 
shares into which it is necessary to make the estate, at the 
subsequent distribution, and the individual shares at the 
subsequent distribution must be multiplied by the number of 
shares to which the deceased was entitled at the preceding 
one.

Ditto. 99. If the proportion should be concordant, or composite,
the rule i3, that the aggregate and individual shares of the 
preceding distribution must be multiplied by the measure 
of the number of shares into which it is necessary to make 
the estate at the subsequent distribution; and the individual 
shares at the subsequent distribution must be multiplied by 
the measure of the number of shares to which the deceased 
was entitled at the preceding distribution.

Example of. 190, For instance, a man dies leaving A, his wife, B and C, 
his two sons, and D and E, his two daughters; of whom A 
and D died before the distribution, the former leaving a 
mother, and the latter a husband.

At the first distribution the estate should be made into 
forty-eight shares, of which the widow will got six, the sons 
fourteen each, and the daughters seven each. On the death
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of the widow, leaving a mother and the above four children, 
her estate' should, in the first instance, be made into thirty- 
six parts, of which the mother is entitled to six, the sons to 
ten each, and the daughters to five each ; but being a case of 
vested inheritance, it becomes requisite to ascertain the pro
portion between the number of shares to which she was en
titled at the preceding distribution, and the number into 
which it is necessary to make the estate. Thus 6 x 6 = 3 6 , 
which proving concordaut, or agreeing in six, the rule is, that 
the aggregate and individual shares of the preceding distri
bution be multiplied by six, or the measure of the number of 
shares into which it is necessary to make the estate at the 
second distribution. Thus 48 X G =  288, and 1 4 x 6  =  84, 
and 7 x 6  =  42; but the measure of the number to which 
the deceased was entitled at the preceding distribution being 
only one, it is needless to multiply by it the shares at the 
second distribution. On the death of one of the daughters 
leaving her two brothers, her sister, and a husband, her estate 
should, in the first instance, be made into ten parts, of which 
her husband is entitled to five, her brothers to. two each, and 
her sister to one; but being a case of vested inheritance, it 
becomes necessary to ascertain the proportion between the 
number of shares to which she was entitled at the preceding 
distribution, and the number into which itfis necessary to 
make her estate. But she derived forty-seven shares from 
the preceding distributions (five at the second and forty-two 
at the first). Thus 1 0 x 4 = 4 7 —7, and 7 =  10:— 3, and 3 =  7 
— 4, and 3 = 4  — 1, which proviug prime or agreeing h r a 
unit only, the rule is, that the aggregate and individual 
shares of the preceding distributions bo multiplied by ten, 
or the whole number of shares into which it is necessary to 
make the estate at the third distribution. Thus 288 x 10 
=2880, an d ‘84 x 10 =  840, and 42 X  10=420, and Gx 
10 = 60, and 10 X  10 =  100, and 5 x  10=50. Theu the shares



at the third distribution should he multiplied by the number 
of shares to which the deceased sister was entitled at the 
preceding distributions. Thus 5 x 47 =  235, and 2 x47= 94 , 
and 1x47= 47 . Therefore of the 2880 shares, the son B 
will get 840 +  100 +  94=1034; the son C 840 +  100 +  94=  
1034; the daughter E 420 +  50+47= 517; the mother of 
A 60, and the husband of D 235.

S E C T IO N  X .

O F  M IS S IN G  P E R S O N S  A N D  P O S T H U M O U S  

C H IL D R E N ,

Of missing 101. The property of a mising person is kept in abeyance 
persons. for ninety years. His estate in this interval cannot derive 

any accession from the immediate death of others, nor can any 
person who dies during this interval inherit from him.

Of a missing 102. If a missing person be a coheir with others, the 
ITcoheir with estate will be distributed as far as the others are concerned, 
others. provided they would take at all events, whether the missing 

person were living or dead. Thus in the case of a person 
dying, leaving two daughters, a missing son, and a son and 
daughter of such missing son. In  this case the daughters 
will take half the estate immediately, as that must be their 
share at all events; but the grandchildren will not take any 
thing, as they are precluded on the supposition of their 
father being alive.

Of a child in 103. Where a person dies leaving his wife pregnant, and 
there'being he has S0DS> the share of one son must be reserved in case a 
eona. posthumous son should be born. t*
Of a child in 104. Where a person dies leaving his wife pregnant, and 
therebemg he has no sons, but there are other relatives who would suc- 
wouidsuc- ceed in tlie evenfc only of kis having no child (as would be 
coed only on the case, for instance, with a brother or sister),*no immediate
its default. , ,

distribution of the property takes place.

l i f t  <SL
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105. But if those other relatives would succeed at all Of the same, 
events to some portion (larger without than with a child, as ,heirs who8 
would be the case, for instance, with a mother), the property would tako at

1 r  J all events.
will be distributed, and the mother will obtain a sixth, the 
share to which she is necessarily entitled, and afterwards, if 
the child be not born alive, her portion will be augmented to 
one-third,

SECTION XL

D E  C O M M O R IE N T IB U S .

106. Where two or more persons meet with a sudden Rule of suc- 
death about the same time, and it is not known which died ':essiou vrhero 
first, it will be presumed, according to one opinion, that the individuals 
youngest survived longest; but according to the more accu- Tddeudeam 
rate and prevailing doctrine, it will be presumed that the the same 
death of the whole party was simultaneous, and the pro
perty left will be distributed among the surviving heirs, as 
if the intermediate heirs who died at the same time with 
the original proprietor had never existed*
_______________ _______  •»

* Tile following case may be cited as an example of this rule. A B and 
C are grandfather, father, and son. A and B perish at sea, without any 
particulars of their fate being known. In this case, if A have other sons 
C win not inherit any of his property, because the law recognised no right 
by representation, and sons exclude grandsons. Mr. Christian, in note" to 
Blnckstone s Commentaries (vol. ii„ p. 516), notices a curious question that 
was agitated some time ago where it was contended that when a parent and 
child perish together, and the priority of their deaths is unknown, it was a 
rule of the civil law to presume that the child survives the parent He 
proceeds, however, to say, ■' But I should be inclined to think that our 
courts would require something more than presumptive evidence tosnpport 
a claim of this nature.’ Some curious cases do commorientibus mav be 
seen in Causes Cildlres, vol. Hi., 412 et seq., in one of which, where a father 
and Bon were slain together in battle, and on the same day the daughter 
became a professod nun, it was determined that her civil death „ • 
to the death of her father and brother, and that the brother having 
a t the ago of puberty, should be presumed to have survived’his fiuh ^

\($% PRINCIPLES OF INHERITANCE.
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SECTIO N  XII.
O F  T H E  D I S T R I B U T I O N  O F  A S S E T S ,

Of claims and 107. What has preceded relates to the ascertainment of 
a-o&ctŝ  the shares to which the several heirs are entitled; but when 

the proper number of shares into which an estate should be 
made, may have been ascertained, it seldom happens that 
the assets of the estate exactly tally with such number; in 
other words, if it be found that the estate should be made into 
ten, or into fifty shares, it would seldom happen that the assets 
exactly amount in value to ten or fifty gold mohurs or rupees.
To ascertain the proper shares of the different sets of heirs 
and creditors in such cases, the following rules are laid 
down:

Rules for ap- 108. When the number of shares has been found into 
them°ninS which the estate should be divided, and the number of shares 

to which each set of heirs is entitled, the former numbei 
must be compared with the number of assets. If these 
numbers appear to be prime to each other, the rule is, that 
the share of each set of heirs must be multiplied into the 
number of assets, and the result divided by the number of 
shares into which it was found necessary to make the estate, 

etie For instance, a man dies, leaving a widow, two daughters, 
numbers are and a paternal uncle, and property to the amount of 25 mpees. 
prime. j n ^ jg  case; tjje estate should be originally divided into 24, 

of which the widow is entitled to 3, the daughters to 10, 
and the uncle to 5. Now to ascertain what shares of the 
estate left these heirs are entitled to, the above rule must be 
observed. Thus 3x25= 75 , and 10x25=400, and 5x25  
=  125; but 75-=-24 =  3TjV, and 400-1-24 = 101-j, and 125-4- 
2 4 = 5 ^ .

Ditto where 109. If the numbers are composite, the rule is that the 
they are com- sjiare 0f each set of heirs must be multiplied into the mea

sure of the number of the assets, and the result divided by 
the measure of the number of shares into which it »vas
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found necessary to make the estate. For instance, a man 
dies, leaving the same number of heirs as above and pro
perty to the amount of fifty rupees. Now as 24 and 50 
agree in 2 the measure of both numbers is half. Thus 3 X 
25=75, and 16x25=400, and 5x25  =  125 ; but 75-4-12 =
6X32-, and 4004-12 =  3 3 / 2- and 125-4-12 =  1 0 ,%.

110. If it be desired to ascertain the number of shares of And ofindivi- 
the assets to which each individual heir is entitled, the same dnal Uoirs' 
process must be resorted to, with this difference, that the
number of assets must be compared with the share originally 
allotted to each individual heir, and the multiplication and 
division proceeded on as above. For instance, in the above 
case the original share of each daughter was 8 , and 8  x 25 =
200, and 2004-12 = 16-,%.

111. In a distribution of assets among creditors the rule And of crek 
is, that the aggregate sum of their debts must be the num- tors•
ber into which it is necessary to make the estate, and the 
sum of each creditor’s claim must be considered as his share.
For instance, supposing the debt of one creditor to amount 
to 10  rupees, of another to 5; and of another to 3 , and the 
debtor to have left property to the amount of 21 rupees. By 
observing the same process as that laid down in principle 
109, it will be found that the creditor to whom the debt of 
sixteen rupees was due, is entitled to 14 rupees, the creditor 
of 5 rupees to 4 rupees 6  annas, and the creditor of 3 rupees 
to 2  rupees 1 0  annas.

S EC TIO N  XIII.
O F  P A R T I T I O N ,  Property

1 1 o vrri , Where oonve.
11.4. Where two persons claim partition of an estate which n™"y parti'

has devolved on them by inheritance, it should be “ranted • diat«butojb°
and re also where ooe heir claims it, provided the pr„pOTy’ S X f t .
admit oi separation without detriment to its utility desire of one

* • or more.
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In other caaea 113. But where the property cannot be separated without
the distribn- , . r
tion should, detriment to its several parts, the consent of all the coheirs
without the r9clu ŝ'*'e > s0  also where the estate consists of articles of 
consent of all. different species.

tribution^8" . 114' ° n the occasion of a partition, the property (where 
it does not consist of money) should be distributed into seve
ral distinct shares, corresponding with the portions of the 
coheirs ; each share should be appraised, and then recourse 
should be had to drawing of lots.

by u“ t. 115, Another common mode of partition is by usufruct, 
where each heir enjoys the use or the profits of the property 
by rotation ; but this method is subordinate to actual parti
tion, and where one coheir demands separation, and the other 
a division of the usufruct only, the former claim is entitled 
to preference in all practicable cases.

A

i
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CHAPTER II.

O F  I N H E R I T A N C E  A C C O R D I N G  T O  T H E  I M A M I Y A ,

O R  S H I A  D O C T R I N E .

1. According to the tenets of this Sect, the right of in- Three sources 

heritance proceeds from three different sources. inheritance.0̂
<?. First, it accrues by virtue of consanguinity. Secondly, Enumeration 

by virtue of marriage. Thirdly, by virtue of Willa.* of them'
3. There are three degrees of heirs who succeed by virtue Heirs by con- 

of consanguinity, and so long as there is any one of the firsteoSKtof7 

degree, even though a female, none of the second degree can three desrecs- 
inherit; and so long as there is any one of the second degree,
none of the third can inherit.

4. The first degree comprises the parents, and the chil- Enumeration 
dren, and grandchildren, how low in descent soever, the “L^rst °f 
nearer of whom exclude the more distant. Both parents, or degree.
one of them inherit together with a child, a grandchild, or a Their relative 
great-grandchild ; but a grandchild does not inherit together n g ™?4 

with a child, nor a great-grandchild with a grandchild.

5. This degree is divided into two classes; the roots Subdivision 
which are limited and the branches which are unlimited. of’
The former are the parents who are not represented by their 
parents ; the latter are the children'who are represented by 
their children. An individual of one class does not exclude 
an individual of the other, though his relation to the deceased

* In a note to his translation of the Iledaya, Mr. Hamilton observes, 
tha t “ there is no single word in our language fully expressive of this term.
The shortest definition of it is, * the relation between the master (or patron) 
and hiB Freedman,’ but even this does not express the whole meaning.”
Had he proceeded to state “ and the relation between two persons who had 
made a reciprocal testamentary contract,” the definition might have been 
more complete.

• eoîX
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be more proximate; but the individuals of either class 
exclude each other in proportion to their proximity.

Of coheirs 6 , No claimant has a title to inherit with children, but
with children. , , , . .

the parents, or the husband and wite.
Of the sons’ The children of sons take the portions of sons, and
and dangh-
tcrs’offspring. the children of daughters take the portions of daughters, 

however low in descent.
Of the second 8. The second degree comprises the grandfather, and
degree. grandmother, and other ancestors, and brothers, and sisters, 

and their descendants, however low in descent, the nearer of 
whom exclude the more distant. The great-grandfather can-

Their relative not inherit together with a grandfather or a grandmother;
and the son of a brother cannot inherit with a brother or a 
sister, and the grandson of a brother cannot inherit with 
the son of a brother, or with the son of a sister.

Subdivision 9. This degree again is divided into two classes; the
of’ grand-parents and other ancestors, and the brethren and

their descendants. Both these classes are unlimited, aud 
their representatives in the ascending and descending line 
may be extended ad infinitum . An individual of one clas3 

does not exclude an individual of the other, though the rela
tion to the deceased be more proximate ; but the individuals 
of either class exclude each other in ■ proportion to their 
proximity.

Of tbe third 10. The third degree comprises the paternal and maternal
uPE TTPfi

uncles and aunts and their descendants, the nearer of whom 
exclude the more distant. The son of a paternal uncle can-

TLoir relative not inherit with a paternal uncle or a paternal aunt, nor the 
son of a maternal uncle with a maternal uncle or a maternal 
aunt.

Additional 11. This degree is unlimited in the ascending and descend
ing line, and their representatives may be extended ad in fi
n itum  ; but so long as there is a single aunt or uncle of the

111 <SL1I0HAMJIADAN LAW. CHAPTER II.



TiMe blood, the descendants of such persons cannot inherit.
Uncles and aunts all share together; except some be of the 
half and others of the whole blood. A paternal unc^e by 
the same father only is excluded by a paternal uncle by the 
same father and mother; and the son of a paternal uncle 
by the whole blood excludes a paternal uncle of the half 
blood.

12. In default of all the heirs above enumerated, the pa- Enumeration 
ternal and maternal 'uncles and aunts of the father and o f th^Mra™' 
mother succeed, and in their default their descendants, to deSree>
the remotest generation, according to their degree of proxi
mity to the deceased. In default of all those heirs, the pa
ternal and maternal uncles and aunts of the grand-parents 
and great-grandparents inherit according to their degree of 
proximity to the deceased*

13. I t is a general rule that the individuals of the whole General rule 
blood exclude those of the half blood who are of the same haHa n d S  
rank; but this rule does not apply to individuals of different ^°c°ed „. 
ranks. For instance, a brother or sister of the whole blood 1 

excludes a brother or sister of the half blood : a son of the Example, 
brother of the whole blood, however, does not exclude a
brother of the half blood, because they belong to different 
ranks: but he would exclude a son of the half brother who 
is of the same rank ; so also an uncle of the whole blood does 
not exclude a brother of the half blood, though he does au 
uncle of the half blood.

i VI Jk0re se®™® to k® somp similarity between the order of succession here 
laid down, and that prescribed in the English Law for taking out letters of 
administration : ‘ In the first place the children, or on failnro of the chil- 
aren, the parents of the deceased, are entitled to the administration ; both 
which indeed are in the first degree ; but with ns the children are allowed 
the preference. Then follow brothers, grandfathers, uncles or nephews (and 
the females of eaoh class respectively), and lastly cousins. The half blood 
is admitted to the administration as well as the whole, for they are of the 
kindred of tho Intestate.” Blackstone’s Com,, vol. ii., p. 501,

' G° i ^ X
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Additional 14. The principle of the whole blood, excluding the half 
blood, is confined also to the same rank, among collaterals: 
for instance, generally a nephew or niece whose father was of 
the whole blood, does not exclude his or her uncle or aunt of 

Exception. the half blood ; except in the case of there being a son of a 
paternal uncle of the whole blood, and a paternal uncle of the 
half blood by the same father only, the latter of whom is ex
cluded by the former.

Additional 25. This principle of exclusion does not extend to unclesrale where the . . _
sides of rela- and aunts being of different sides of relation to the de-
tion differ. ceasecj . for instance, a paternal uncle or aunt of the whole 

blood does not exclude a maternal uncle or aunt of the 
And where half blood ; but a paternal uncle or aunt of the whole blood 

tie excludes a paternal uncle or aunt of the half blood, and so 
likewise a maternal uncle or aunt of the whole blood ex
cludes a maternal uncle or aunt of the half blood.

Additional 16. If a man leave a paternal uncle of the half blood, 
the sides dif- and a maternal aunt of the whole blood, the former will 
for' take two-thirds in virtue of his claiming through the father,

and the latter one-third in virtue of her claiming through 
the mother ; as the property would have been divided be
tween the parents in that proportion, had they been the 
claimants instead of the uncle and aunt.

Farther ex- 17. The general rule, that those related by the sameccption rela. , J
tivetotho father and mother exclude those who are related by the 
the hSfblood. 8ame mother only, does not operate in the case of indi

viduals to whom a legal share has been assigned,

of uterine 18. If a man leave a whole sister and a sister by the 
ters. 13 M3" same mother only, the former will take half the estate and 

the latter one-sixth, the remainder reverting to the whole 
sister; and if there be more than one sister by the same 
mother only, they will take one-third, and the remaining 
two-thirds will go to the whole sister.



'^ISr^W here there are two heirs, one of whom stands in a Rule in case 
double relation: for instance, if a man die leaving a maternal ^ation^ * 0 

uncle, and a paternal uncle who is also his maternal uncle,* 
the former will take one-third, and the latter two-thirds, and 
he will be further entitled to take one half of the third 
which devolved on the maternal uncle; and thus he will 
succeed altogether to five-sixths, leaving the other but one- 
sixth.

20. Secondly, those who succeed in virtue of marriage Of claimants 
are the husband and wife, who can never be excluded i n by mama°e- 
any possible case; and their shares are half for the husband,
and a fourth for the wife, where there are no children, and 
a fourth for the husband, and an eighth for the wife, where 
there are children.-f-

21. Where a wife dies, leaving no other heir, her whole 0f fche snooes-sion of hns-
property devolves on her husband; and where a husband band and 
dies leaving no other heir but his wife, she is only entitled Wlfe’ 
to one-fourth of his property, and the remaining three-fourths 
will escheat to the public treasury.

22. If a sick man marry and die of that sickness with- Rule in case 
out having consummated the marriage, his wife shall not not^onsum- 
inherit his estate; nor shall he inherit if his wife die before mated. 
him, under such circumstances. But if a sick woman marry,
and her husband die before her, she shall inherit of him, 
though the marriage was never consummated, and though 
she never recovered from that sickness.

* The relation of paternal and maternal nncle may exist in the same 
person in the following manner: A having a son C by another wife, mar
ries B having a daughter D by another husband. Then C and U inter
marry and have issue, a son E, and A and B have a son F. Thus F is both 
the paternal and maternal uncle of E. So likewise if a person have a half 
brother by the same father, and a half sister by the same mother, who 
intermarry, ho will necessarily be the paternal and maternal uncle of their 
issue.

f  Sec Summary. [This principle is defective.]
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r-,;1o in case 23. If a man on his deathbed divorce his- wife, she shall 
• of divorce on inherit, provided he die of that sickness within one year 

deat bed. prom tpe peri0(i 0f divorce; but not if he lived for upwards
of a year.

. , , 24. In case of a reversible divorce, if the husband dieAna ot rever- ,
sible divorce, -within the period of his wife’s probation, or if she die within

that period, they have a mutual right to inherit each other’s
property.

And of irre- 25. The wife by an usufructuary, or temporary marriage,
golar mar- pas no title to inherit* 
riage.
__ . , 26. Thirdly, those who succeed in virtue of W illa; butOf claimants J
by Willa. they never can inherit so long as there is any claimant by 

consanguinity or marriage.

27. Willa is of two descriptions; that which is derivedTwo descrip- , . . _ ,
tionsof. from manumission, where the emancipator, by such act, 

derives a right of inheritance; and that which depends on 
mutual compact, where two persons reciprocally engage, each 
to be heir of the other.

The first pre- 28. Claimants under the latter title are excluded by claim- 
ferred. ants under the former.

General rule3 29. The general rules of exclusion, according to this sect, 
of exclusion. are similar to those contained in the orthodox doctrine;

except that they make no distinction between male and 
female relations. Thus a daughter excludes a son’s son, and 
a maternal uncle excludes a paternal grand-uncle; whereas 
according to the orthodox doctrine in such cases, the 
daughter would get only half, and the maternal uncle would 
be wholly excluded by the paternal uncle of the father.

* This species of contract is reprobated by the orthodox sect, and they 
are both considered wholly illegal. See Hamilton’s Hedaya, vol. i., pp. 71 
and 72.
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30. Difference of allegiance is no bar to inheritance, and Difference of
homicide, whether justifiable or accidental, does not operate does not ex- 
to exclude from the inheritance. The homicide, to dis- micia’e unless 
qualify, must have been of malice prepense. wilful.

31. The legal number of shares into which it is necessary Theyoctrine 
to make the property, cannot be increased if found insuffi- crease not 
cient to satisfy all the heirs without a fraction. In such case admittotl-
a proportionate deduction will be made from the portion of 
such heir as may, under certain circumstances, be deprived 
of a legal share, or from any heir whose share admits of 
diminution. For instance, in ..the case of a husband, a Example, 
daughter and parents. Here the property must be divided 
into twelve, of which the husband is entitled to three, or a 
fourth ; the parents to two-sixths, or four, and the daughter 
to half; but there remain only five shares for her instead of 
six, or the moiety to which she is entitled. In this case, 
according to the orthodox doctrine, the property would have 
been made into thirteen parts to give the daughter her six 
shares; but according to the Irnamiya tenets, the daughter 
must be content with the five shares that remain, because in 
certain cases her right as a legal sharer is liable to extinc
tion ; for instance, had there been_a son, the daughter would 
not have been entitled to any specific share, and she would 
become a residuary; whereas the husband or parents 
can never be deprived of a legal share, under any circum
stances.

32. Where the assets exceed the number of heirs, the Of the return, 
surplus reverts to the heirs. The husband is entitled to 
share in the return; but not the wife. The mother also is 
not entitled to share in the return, if there are brethren: 
and where there is any individual possessing a double rela
tion, the surplus reverts exclusively to such individual.
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Privilege of 33. On a distribution of the estate, the elder son, if he 
ture!°SOm" be worthy, is entitled to his father’s sword, his Koran, his 

wearing apparel, and his ring*

* In the foregoing summary I am not aware that I have omitted any 
point of material importance. The legal shares allotted to the several 
heirs are of course the same as those prescribed in the Sum Code, both 
having the precepts of the Koran as their guide. The rules of distribution 
and of ascertaining the relative shares of the different claimants are also 
(m utatis mutandis) the same. It is not worth while to notice in this com
pilation the doctrines of the Imamiya sect on the law of contracts, or their 
tenets in miscellaneous matters. A Digest of their laws, relative to those 
subjects, was some time ago prepared, and a considerable part of it trans
lated by an eminent Orientalist (Colonel John Baillie), by whom, however, 
it was left unfinished; probably from an opinion that tho utility of the 
undertaking might not be commensurate to the time and labour employed 
upon it.
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chapter III.
O F S A L E ,

1. Sale is defined to be mutual and voluntary exchange Definition of
of property for property. sale-

2. A contract of sale may be effected by tbe express agree- How effected, 
meat of the parties, or by reciprocal delivery.

3. Sale is of four kinds; consisting of commutation of Pour kinds of. 
goods for goods: of money for money: of money for goods:
and of goods for money; which last is the most ordinary 
species of this kind of contract.

4. Sales are either absolute, conditional, or imperfect, Pour denomi.
or void. ’ nations of.

5. An absolute sale is that which takes place imme- Of an abso-
diately; there being no legal impediment. lnte sal0,

6 . A conditional sale is that which is suspended on the of aoondi- 
consent of the proprietor, or (where he is a minor) on the tioual sale- 
consent of his guardian, in which there is no legal impedi
ment, and no condition requisite to its completion but such 
consent.

7. An imperfect sale is that which takes effect on seizin; Of an im per-

the legal defect being cured by such seizin. fect 6ale'

8 . A void sale is that which can never take effect; in Of a void sale, 
which the articles opposed to each other, or one of them,
not bearing any legal value, the contract is null.

9. The consideration may consist of whatever articles, Of the couai- 
bearing a legal value, the seller and purchaser may agree doratl011, 
upon; and the property may be sold for prime cost, or for
more, or for less than prime cost.

G



Of the par- 10. I t is requisite that there should be two parties to 
every contract of sale, except where the seller and purchaser 
employ the same agent, or where- a father or a guardian 
makes a sale on behalf of a minor, or where a slave pur
chases his own freedom by permission of his master.

Who may 11. I t is sufficient that the parties have a sense of the 
obligation they contract, and a minor, with the consent of 
his guardian, or a lunatic in his lucid intervals, may be con
tracting parties.

Postponing 12. In a commutation of goods for goods, or of money for 
payment ilia- money; jg illegal to stipulate for a future period of deli

very ; but in a commutation of money for goods or of goods 
Exception. for money, such stipulation is authorised.
Certainty re- 13. I t  is essential to the validity of every contract of 
qmgite. sal6j that the subject of it, and the consideration, should be 

so determinate as to admit of no future contention regarding 
the meaning of the contracting parties.

Other requi- 14. It is also essential that the subject of the contract 
tions.OIK " should be in actual existence at the period of making the 

contract, or that it should be susceptible of delivery, either 
immediately or at some future definite period.

Equality 15. In a commutation of money for money or of goods for
eite.n reqm" goods, if the articles opposed to each other are of the nature 

of similars, equality in point of quantity is an essential con
dition.

Illegal coudi- 16. I t  is uulawful to stipulate for any extraneous con
dition, involving an advantage to either party, or for any 
uncertainty which might lead to future- litigation; but if the 

Exception, extraneous condition be actually performed, or the uncer
tainty removed, the contract will stand good.

Of option. 17, I t  is lawful to stipulate for an option of dissolving the 
contract; but the term stipulated should not exceed three 
days.
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lo. When payment is deferred to a future period, it must Payment how 
be determinate and cannot be suspended on an event, the dofemble- 
time of the occurrence of which is uncertain, though its oc
currence be inevitable. For instance, it is not lawful to 
suspend payment until the wind shall blow, or until it shall 
rain, nor is it lawful, even though the uncertainty be so 
inconsiderable as almost to amount to a fixed term ; for 
instance, it is not lawful to suspend payment until the sow
ing or reaping time.

19. I t is not lawful to sell property in exchange for a debt Sale of a debt, 
due from a third party, though it is for a debt due from the
seller.

20. A resale of personal property cannot be made by the Resale of per- 
purchaser until the property shall actually have come into perty,pr° 
his possession.

21. A warranty as to freedom from defect and blemish, is Warranty im-
implied in every contract of sale. plled'

22. Where the property sold differs, either with respect where the
to quantity or quality, from what the seller has described it, Pfrom the
the purchaser is at liberty to recede from the contract. description.

23. By the sale of land, nothing thereon, which is of a Sale of land, 
transitory nature, passes. Thus the fruit of a tree belongs
to the seller, though the tree itself, being a fixture, apper
tains to the purchaser of the land.

24. Where an option of dissolving the contract has been Responsibility 
stipulated by the purchaser, and the property sold is injured option! °f
or destroyed in his possession, he is responsible for the price 
agreed upon : but where the stipulation was on the part of 
the seller, the purchaser is responsible for the value only of 
the property.

25. But the condition of option is annulled by the pur- Option how 
chaser’s exercising any act of ownership, such as to take the nnl!U'-c'di 
property out of statu quo.



Option to pnr. 26. Where the property has not been seen by the pur- 
seen property! chaser, nor a  sample (where a sample suffices), he is at liberty 

to recede from the contract, provided he may not have exer
cised any act of ownership ; if upon seeing the property it 

Exception, does not suit his expectation, even though no option may 
have been stipulated.

No option to 27. But though the property have not been seen by the 
seller, he is not at liberty to recede from the contract 

Exception. (except in a sale of goods for goods), where no option was 
stipulated.

covcringa^18" A Purctla3er who may not have agreed to take the pro
defect. perty with all its faults, is at liberty to return it to the seller 

on the discovery of a defect, of which he was not aware at 
the time of the purchase, unless while in the hands of the 
purchaser it received a further blemish; in which case he is 
only entitled to compensation.

ofDres“ie.a3e 29, But if tlie Purchaser have sold such faulty article to a 
third person, he cannot exact compensation from the original 
seller; unless by having made an addition to the article 

Exception. prior to the sale, he was precluded from returning it to the 
original seller.

which restitn. 30- In a case where articles are sold, and are found on 
tion may be examination to be faulty, complete restitution of the price 

may be demanded from the seller, even' though they havo 
been destroyed in the act of trial, if the purchaser had not 

S t a S T  derived any benefit from them; but if the purchaser had 
made beneficial use of the faulty articles, he is only entitled 
to proportional compensation.

chaser la on a 3 1  If  a PerS0Q Sel1 aU article which he had purchased,
footing with and be compelled to receive back such article and to refund 
the second, ,, ,

the purchase-money, he is entitled to the same remedy 
Proviso. against the original seller, if the defect be of an inherent 

nature,
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• 32. If  a purchaser, after becoming aware of a defect in the RGmeciy 
article purchased, make use of the article or attempt to asainst Oio 
remove the defect, he shall have no remedy against the tost, 
seller (unless there may have been some special clause 
in the contract) ; such act on his part implying acqui- 
escene.

33. I t  is a general rule, that if the articles sold are of such General rules 

a nature as not easily to admit of separation oi‘ division oTrestitufion. 
without injury, and part of them, subsequently to the pur
chase, be discovered to be defective, or to be the property of
a third person, it is not competent to the purchaser to keep 
a part and to return a part, demanding a proportional res
titution of the price for the part returned. In  this case he 
must either keep the whole, demanding compensation for And thoso of 
the proportion that is defective, or he must return the whole, cpmpensa- 

demanding complete restitution of the price. I t  is other
wise where the several parts may be separated without 
injury.

34. The practices of forestalling, regrating, and engross- ni0gal prao- 

ing, and of selling on Friday, after the hour of prayer, are tl0e8,
all prohibited, though they are valid. *

*
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CHAPTER IV.

O F  S H U F A A ,  O R  P R E - E M P T I O N ,

Definition of 1. Sh-A faa, or the right of pre-emption, is defined to be 
pre-emption. a  p Qwer 0f  possessing property which has been sold, by 

paying a sum equal to that paid by the purchaser.

With respect 2. The right of pre-emption takes effect with regard to 
perty it does property sold, or parted with by some means equivalent to 
and to what saie; but not with regard to property the possession of which 
take effect, has been transferred by gift, or by will, or by inheritance;

unless the gift was made for a consideration, and the consi - 
deration was expressly stipulated; but pre-emption cannot 
be claimed where the donor has received a consideration 
for his gift, such consideration not having been expressly 
stipulated.

Additional 3. The right of pre-emption takes effect with regard to 
property whether divisible or indivisible; but it does not 
apply to moveable property, and it cannot take effect until 
after the sale is complete, as far as the interest of the seller 
is concerned.

Not restricted 4. The right of pre-emption may be claimed by all de-
cnlar^ciass!1* scriptions of persons. There is no distinction made on 

account of difference of religion.

Eights and 5. All rights and privileges which belong to an ordinary 
privileges of, pUrchaser, belong equally to a purchaser under the right of 

pre-emption.

Who may 6. The following persons may claim the right of pre-emp- 
emption.6" tion in the order enumerated: a partner in the property sold, 

a participator in its appendages, and a neighbour.
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7. I t is necessary that the person claiming this right, Necessary 
should declare his intention of becoming the purchaser, irn- observed 
mediately on hearing of the sale, and that he should, with
the least practicable delay, make affirmation, by witness, of 
such his intention, either in the presence of the seller, or of 
the purchaser, or on the premises,

8. The above preliminary conditions being fulfilled, the Claim when 
claimant of pre-emption is at liberty at any subsequent I)refomble- 
period to prefer his claim tS  a Court of Justice.*

9. The first purchaser has a right to retain the property Rights of tho 
until he has received the purchase-money from the claimant chaser?1"
by pre-emption, and so also the seller in a case where deli
very may not have been made.

10. Where an intermediate purchaser has made any im- Rules where 
provements to the property, the claimant by pre-emption hat n n X ^  
must either pay for their value, or cause them to be removed • s.ono aJt.?ra.’, . J tion while in
and where the property may have been deteriorated by the the posses- 
act of the intermediate purchaser, he (the claimant) may first purl'0 
insist on a proportional abatement of the price ; but where chaaer" 
the deterioration has taken place without the instrumenta
lity of the intermediate purchaser, the claimant by pre
emption must either pay the whole price, or resign his claim 
altogether.

11. But a claimant by pre-emption having obtained pos- Rules where 
session of, and made improvements to property, is not en-

* Much difference of opinion prevails as to this point. I t  seoms equi
table that there should bo some limitation of time to bar a claim of this 
nature; otherwise a purchaser may be kept in a continual state of eus- 
pense. Ziffer and Mohammad are of opinion (and such also is the doctrine 
according to one tradition of Abu Yusaf), that if the claimant causelessly 
neglect to advance his claim for a period exceeding one mouth, snch delay 
shall amount to a defeasance of his right; but according to Abu Hanifa, 
and another tradition of Abn Yusaf, there is no limitation as to time. This 
doctrine is maintained in the Fatawa Anlamgiri, in the Hohitu Sarnakhai, 
and in the Hedaya ; and it seems to be tho most authentic and geuerally 
prevalent opinion. But the compiler of tho Fatawa Aulamgiri admits that 
decisions are given both ways.
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proved by tbo titled to compensation for such improvements, if  it should
pre-emption, afterwards appear that the property belonged to a third
to bedon^to a Person- He w’ >̂ in this case,. recover the price from the
third person, seller or from the intermediate purchaser (if possession had

been given), and he is at liberty to remove his improvements.
Where there ]2 . Where there is a dispute between the claimant by 
is a dispute as .
to the price pre-emption and the purchaser as to the price paid, and 

neither party have evidence, the assertion, on oath, of tho 
purchaser must be credited; but where both parties have 
evidence, that of the claimant by pre-emption should be re
ceived in preference.

Legal devices 13. There are many legal devices by which the right of 
ciaimhofhpra. pre-emption may be defeated. For instance, where a man 
b” cvaTcdiay êaxs t^at h*3 neighbour may advance such a claim, he can 

sell all his property with the exception of that part imme
diately bordering on his neighbour’s ; and where he is appre
hensive of the claim being advanced by a partner, he may, 
in the first instance, agree with the purchaser for some 
exorbitant nominal price, and afterwards commute that price 
for something of an inferior value; when, if a claimant by 
pre-emption appear, he must pay the price first stipulated, 
without reference to the subsequent commutation.
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CHAPTER V.
OF G I F T S ,

1. A gift is defined to be the conferring of property with- Definition of 

out a consideration.
2. Acceptance and seizin, on the part of the donee, are as ®®“ ^ c011, 

necessary as relinquishment on the part of the donor.
3. A gift cannot be made to depend on a contingency, nor Cannot be

. ^ . . ■, made to take
can it be referred to take effect at any future definite period* effect %n

. . futuro.
4. I t  is necessary that a gift should be accompanied by Delivery and 

delivery of possession, and that seizin should take effect ĵ 111 requ1' 
immediately, or, if at a subsequent period, by desire of the
donor.

5. A gift cannot be made of any thing to be produced in  The thing
, , , , , . .  . , . given must be

ju tu r o ; although the means ot its production may be m actually exist-
the possession of the donee. The subject of the gift must tte
be actually in existence at the time of the donation.

6 . The gift of property which is undivided, and mixed An undefined 
with other property, admitting at the same time of division bi^property1 
or separation, is null and void, unless it be defined previous nofc valld-
to delivery; for delivery of the gift cannot in that case be 
made without including something which forms no part of 
the gift.

7. In the case of a gift made to two or more donees, the Rules in case 
interest of eaqh donee must be defined either at the time of mor'e donees, 
making the gift, or on delivery.

3. A gift cannot be implied. I t  must be express and un- A gift must 
equivocal, and the intention of the donor must be demon- must'be en- 
strated by his entire relinquishment of the thing given, and 
the gift is null and void where he continues to exercise any the donor, 

act of ownership over it.
t



Exceptions. 9. The cases of a house given to a husband by a wife, and 
of property given by a father to his minor child, form excep
tions to the above rule.

Of seizin by 10. Formal delivery and seizin are not necessary in the
case of a gift to a trustee, having the custody of the article
given, nor in the case of a gift to a minor. The seizin of
the guardian in the latter case is sufficient.©

Of gift on a 11. A  gift on a deathbed is viewed in the light of a legacy, 
deathbed. ancj carmot tajjg effect for more than a third of the property; 
Vide Wills, consequently no person can make a gift of any part of his 
p- 51, property on his deathbed to one of his heirs, it not being

lawful for one heir to take a legacy without the consent of 
the rest.

Resumption 12. A donor is at liberty to resume his gift, except in the 
admisnibie. f0]i0Wing instances:
Except in cer- 13. A  gift cannot be resumed where the donee is a rela- 
tamcases. tion; nor where anything has been received in return; nor 

where it has received any accession ; nor where it has come 
into possession of a second donee, or into that of the heirs 
of the first.

Two peculiar 14. Besides the ordinary species of gift, the law enume- 
kinds of gift. rates two contracts under the head of gifts, which however 

more nearly resemble exchange or sale. They are technically 
termed Hi bet bil Iivaz, mutual gift, or gift for a considera
tion, and Riba ba shart u l Iwaz, gift on stipulation, or on 
promise of a consideration.

Ol m ialil 15- Hiba bil Iivaz is said to resemble a sale in all its 
lima. property; the same conditions attach to it, and the mutual

seizin of the donees is not, in all eases, necessary.
Of Hiba ba 16. Elba ba shart u l Iivaz, on the other hand, is said to 
sbai-t v.l iwaz. resemff{e a sale jn the first stage only; that is, before the 

consideration for which the gift is made has been received, 
and the seizin of the donor and donee is therefore a requisite 
condition.
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CHAPTER VI.

O F W I L L S ,

1. There is no preference shown to a written over a nun- Nuncupative
cupative will, and they are entitled to equal weight, whether aild reai wills 

, . . . .  . . equally valid,
the property which is the subject of the will be real or per
sonal.

2. Legacies cannot be made to a larger amount than one- Of legacies, 
third of the testator’s estate without the consent of the
heirs.

3. A legacy cannot be left to one of the heirs without the To an heir, 
consent of the rest.

4. There is this difference between the property which is Distinction 

the subject of inheritance and that which is the subject of JertTac-1’1’0' 
legacy. The former becomes the property of the heir by ^eritance 
the mere operation of law; the other does not become the and hy will, 
property of the legatee until his consent shall have been 
obtained either expressly or impliedly.

5. The payment of legacies to a legal amount precedes Legacies pre-
the satisfaction of claims of inheritance ce,de clairaa ofinheritance.

6 . All the debts due by the testator must be liquidated And debts
before the legacies can be claimed precede lega-

7. An acknowledgment of debt in favour of an heir on a Actnowiedg- 
deathbed resembles a legacy; inasmuch as it does not avail
tor more than a third of the estate. * lieir.

8 . It L not necessary that the subject of the legacy should of the sub
exist at the time of the execution of the will. I t  is suffi-ject of a le’ 
cient for its validity that it should be in existence at the
time of the death of the testator.

9. The general validity of a will is not affected by its con- Of illegal pro- 
taining illegal provisions, but it will be carried into execu- visi0ns- 
tion as far as it may be consistent with law,
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Special rnlo 30. A person not being an heir at the time of the execu- 
legaiees.*0 tion of the will, but becoming one previous to the death of 

the testator, cannot take the legacy left to him by such will; 
but a person being an heir at the time of the execution, and 
becoming excluded previously to the testator’s death, can 
take the legacy left to him by such will.

A legacy may H . If a man bequeath property to one person, and subse-
bc retraoted ^  ,
by implica- quently make a bequest oi the same property to another 
tl0n- individual, the first bequest is annulled; so also if he sell or

give the legacy to any other individual; even though it may 
have reverted to his possession before his death, as these acts 
amount to a retractation of the legacy.

Rule in case 12. Where a testator bequeaths more than he legally can 
of excessive . . .
legacies. to several legatees, and the heirs refuse to confirm his dis- 

position, a proportionate abatement must be made in all the 
legacies.

And of dif- 13. Where a legacy is left to an individual, and subse-
ferent lega- °  J
cies to the quently a larger legacy to the same individual, the larger 
same person. jegaCy wjjl take effect; but where the larger legacy was prior 

to the smaller ene, the latter only will take effect.

«rae°iegacy 14. A legacy being left to two persons indiscriminately, if
to two indivi- one 0f them die before the legacy is payable, the whole will 
duals. . J

go to the survivor; but if half was left to each of them,
the survivor will get only half, and the remaining moiety
will devolve on the heirs ; so also in the case of an heir and
stranger being left joint legatees.

Of oxecutors. 15, Where there ie no executor appointed, the father or 
the grandfather may act as executor, or in their default their 
executors.

Should be 16. A Mohammadan should not appoint a person of a 
Mohamma- r
dans. ditlerent persuasion to be his executor, and such appoint

ment is liable to be annulled by the ruling power,

X ^ s & -  ' e° ^ X
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17. Executors having once accepted cannot subsequently Cannot re
decline the trust. si£n*

18. Where there are two executors, it is not competent to Rule where 
one of them to act singly, except in cases of necessity, and two? ^  
wheie benefit to the estateamust certainly accrue,

4 ...



CHAPTER VII.

OF MARRIAGE, DOWER, DIVORCE, AND PARENTAGE,
Definition of 1. Marriage is defined to be a  contract founded on the
marriage. intention of legalizing generation.
Essentials of. 2 . Proposal and consent are essential to a contract of 

marriage.

Conditions of. 3. The conditions are discretion, puberty, and freedom of 
the contracting parties. In the absence of the first condi
tion, the contract is void cib in itio ; for a marriage cannot 
be contracted by an infant without discretion, nor by a 
lunatic. In the absence of the two latter conditions the 
contract is voidable; for the validity of marriages contracted 
by discreet minors, or slaves, is suspensive on the consent of 
their guardians or masters. I t  is also necessary that there 
should be no legal incapacity on the part of the woman ; that 
each party should know the agreement of the other; that 
there should be witnesses to the contract, and that the pro
posal and acceptance should be made at the same time and 
place.

4' Tbere are on]y four requisites to, the competency of 
to. witnesses to a marriage contract; namely, freedom, discre

tion, puberty, and profession of the Musalman faith.

r4 ard!ng,e3 5  0 bJectioM as to character and relation do not apply 
them. ° to witnesses in a contract of marriage as they do in other 

contracts.

Proposal may 6 . A proposal may be made by means of aeencv o r h v  

agency, or by "^ te r; provided there are witnesses to the receipt of the 
letter. message or letter, and to the consent on the part of the 

person to whom it was addressed.
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7 The effect of a contract of marriage is to legalize the Effect of tho
. . contract.

mutual enjoyment of the parties; to place the wile under the 
dominion of the husband ; to confer ou her the right of dower, 
maintenance,* and habitation; to create between the parties, 
prohibited degrees of relation and reciprocal right of inheri
tance ; to enforce equality of behaviour towards all his wives 
on the part of the husband, and obedience on the part of the 
wife, and to invest the husband with a power of correction in 
cases of disobedience.

8 . A freeman may have four wives, but a slave can have Number of
wives.

only two.

9. A man may not marry his • mother, nor his grand- Enumeration 

mother, nor his mother-in-law, nor his step-mother, nor his relations.1 

step-grandmother, nor his daughter, nor his grand-daughter,
nor his daughter-in-law, nor his grand-daughter-in-law, nor 
his step-daughter, nor his sister, nor his foster-sister, nor his 
niece, nor his aunt, nor his nurse.

10. Nor is it lawful for a man to be married a t the same Additional 
time to any two women who stand in such a degree of rela- i11olllljuionr-’ 
tion to each other, as that, if one of them had been a male,
they could not have intermarried.

11. Marriage cannot be contracted with a person who is a Of freemen 

slave of the party ; but the union of a freeman with a slave, and slavos' 
not being his property, with the consent of the master of
such slave, is admissible, provided he be not already married 
to a freewoman.

12. Christians, Jews, and persons of other religions, Of the reli- 
lieving in one God, may be espoused by Mohammadans. parties th°

* The right of a wife to maintenance! is expressly recognized: so much 
so, tha t if the husband bo absent, and have not made any provision for his 
wife, the Law will cause it to bo made out of his p roperty ; and in case of 
divorce, the wife is ontitled to maintenance during tho period of her pro
bation. ^
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Presumption 13. Marriage will be presumed, in a case of proved conti-
of marriage° ’ nual cohabitation, without the testimony of witnesses; but 

the presence of witnesses is nevertheless requisite at all 
nuptials.

contract t0 ^  woman having attained the age of puberty, may
contract herself in marriage with whomsoever she pleases ; 
and her guardian has no right to interfere if the match be 
equal.

Plight of gnar. 15. If the match be unequal, the guardians have a right
dians. . °

to interfere with a view to set it aside.
Where an in- 16. A female not having attained the age of puberty 
tracts?11" cannot lawfully contract herself in marriage without the 

consent of her guardians, and the validity of the contract 
entirely depends upon such consent.

Limitation. 17- But in both the preceding cases the guardians should 
interfere before the birth of issue.

Contract 18. A contract of marriage entered into by a father or
inbie by the grandfather, on behalf of an infant, is valid and binding, and 
parties. the infant has not the option of annulling it bn attaining

maturity; but if entered into by any other guardian, the 
infant so contracted may dissolve the marriage on coming of 
age, provided that such delay does not take place as may be 
construed into acquiescence.

Of guardians 19. Where there is no paternal guardian, the maternal 
101 mamage. may dispose of an infant in marriage; and in default

of maternal guardians, the Government may supply \heir 
place.

Of dower. 20 . A  necessary concomitant of a contract of marriage is 
dower, the maximum of which is not fixed, but the mini- 

Minimnm of. mum is ten dirms,* and it becomes due on the consummation

* The value of the dirm is vory uncertain. Ten dirms, according to one 
account, make about six shillings and eight pence sterling. See note to 
Hamilton’s translation of the Hedaya, p. 122, vol. i.
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of the marriage (though it is usual to stipulate for delay as
to the payment of a part) or on the death of either party or When due.
on divorce.

21. Where no amount of dower has been specified, the Where no 
woman is entitled to receive a sum equal to the average rate amonnt fixe<5, 
of dower granted to the females of her father’s family.

22. Where it may not have been expressed whether the Whether
payment of the dower is to be prompt or deferred, it must °r e*
be held that the whole is due on demand.

. 23. It is a rule that whatsoever is prohibited by reason of Disquaiifiea-
consanguinity is prohibited by reason of fosterage; but as ^ andcon-' 
far as marriage is concerned, there are one or two exceptions sanguinity, 
to this rule: for instance, a man may marry his sister’s 
foster-mother, or his foster-sister’s mother, or his foster-son’s Exceptions, 
sister, or his foster-brother’s sister.

24. A husbaud may divorce his wife without any mis- of the rules 
behaviour on her part, or without assigning any cause; but of dm>rce- 
before the divorce becomes irreversible, according to the
more approved doctrine, it must be repeated three times, 
and between, each time the period of one month must have 
intervened, and in the interval he may take her back either 
in an express or implied manner.

25. A husband cannot again cohabit with his wife who Conditions 
has been three times irreversibly divorced, until after she Precedont t0 
shall have been married to some other individual and sepa
rated from him either by death or divorce; but this is not 
necessary to a re-union, if she have been separated by only
one or two divorces.

26. If a husband divorce his wife on his deathbed, she is Of a deathbed 
nevertheless entitled to inherit, if he die before the expira- dlvorce4 
tion of the term (four months and ten days) of probation,
which she is bound to undergo before contracting a second 
marriage. 3



What amounts 27. A vow of abstinence made by a husband, and inain- 
to a divorce. .

tamed inviolate for a period of four months, amounts to an 
irreversible divorce.*

Of divorce 28. A wife is at liberty, with her husband’s consent, to
purchased. •

purchase from him her freedom from the bonds of marriage.
Another mode 29. Another mode of separation is by the husband’s mak- 
of divorce. . , . . . . .  ,ing oath, accompanied by an imprecation as to his wiie s

fidelity, and if he in the same manner deny the parentage 
of the child of which she is then pregnant, it will be bastar
dized.

Of impotency. 30. Established impotency is also a ground for admitting 
a claim to separation on the part of the wife.

Rules relative 31, A child born six months after marriage is considered to parentage. , °
to all intents and purposes the offspring of the husband ; so 
also a child born within two years after the death of her 
husband or after divorce.

Children 32. The first boin child of a man’s female slave is con- 
of a female sidered his offspring, provided he claim the parentage, but 

not otherwise: but if after his having claimed the parentage 
of one, the same woman bear another child to him, the 
parentage of that other will be established without any 
claim on his part.

M-inen°tWof If a raan acknowledge another to be his son, and
parentage. there be nothing which obviously renders it impossible that 

such relation should exist between them, the parentage will 
be established.

* There is recognized a spocies of reversible divorce, which is effected 
by the husband comparing his wife to any member of his mother, or some 
other relation prohibited to him, which must be expiated by emancipating 
a slave, by alms, or by fasting. This divorce is technically termed Zihar.— 
Hedaya, book iv., chap. ix.

1(1)1 <SLMOHAMMAD AN LAW. CHAPTER VII. k ^
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CHAPTER VIII.

O F  G U A R D I A N S  A N D  M I N O R I T Y .

3. All persons, whether male or female, are considered Term of mino- 
minors until after the expiration of the sixteenth year, rity‘ 
unless symptoms of puberty appear at an earlier period.

2. There is a subdivision of the estate of minority, Subdivision 
though not so minute as in the Civil Law, the term minor of' 
being used indiscriminately to signify all persons under the
age of puberty; but the term Sabi is applied to persons in 
a state of infancy, and the term M urahik to those who have 
nearly attained puberty.*

3. Minors have not different privileges at different stages of their privi-
of their minority, as in the English law.*}* leges.

4. Guardians are either natural or testamentary. Of guardians.

_ 5. They are also near and remote. Of the former descrip- of the same, 
tion are fathers and paternal grandfathers and their executors 
an I the executors of such executors. Of the latter descrip-

* The great distinction was therefore into majors and minors; but 
minora were again subdivided into Pub eves and Impuberes; and Imrpuberes 
again underwent a subdivision into Infantes and ImpxLberes—Summary of 

ay or s Roman Law, p. 124. In  the Mokammadan Law a person after 
a  aming majority is termed Shah till the age of thirty-four years ; he is 
hishTe ago of fifty-one, and Sheikh for the remainder of

f  The ages of male and female are different for different purposes, A 
ma e a t twelve years old may take the oath of allegiance ; a t fourteen is

years of discretion, an'5 'efore may consent or disagree to marriage, 
may choose his guardian d, if his discretion be actually proved, may 
make his testament of his ] ?onal estate j a t seventeen may be an exe
cutor, and at twenty-one is < is own disposal, and may alienate his lands, 
goodB, and chattels. A fern at ilso a t seven years of ago may bo betrothed 
or given in marriage; at nine is entitled to a dower; at twelve is at years 
of maturity, and therefore may consent or disagreo to marriage, and, if 
proved to have sufficient discretion, may bequeath her personal e s ta te ; a t 
fourteen is a t years of legal discretion, and may ohoose a guardian; a t 
seventeen may be executress; and at twenty-one may dispose of herself 
and her lands,—See Llackstono’s Com,, vol. i., p. 463.



tiou are the more distant paternal kindred, and their guar
dianship extends only to matters connected with the educa
tion and marriage of their wards.

neav mmr- f°rmer description of guardians answers to the
dians. term of curator in the Civil Law, and of manager in the

Bengal Code of Regulations; having power over the property 
of a minor for purposes beneficial to him; and in their default 
this power does not vest in the remote guardians, but de
volves on the ruling authority.

^matemaP ^ aterua  ̂relations are the lowest species of guardians’ 
relations. as their right of guardianship for the purposes of education 

and marriage takes effect only where there may be no pater
nal kindred nor mother,

mothers con- ^ otljer3 have, the right (and widows durante viduitate)
tr°t to the custody of their sons until they attain the age of seven

years, and of their daughters until they attain the age of 
puberty.

Special rules. 9 . The mother’s right is forfeited by marrying a  stranger, 
but reverts on her again becoming a widow.

pafernal tela- 10; The Patemal relations succeed to-the right of guardi- 
tions. anship, for the purposes of education and marriage, in pro

portion to the proximity of their claims to inherit the estate 
of the minor.

Of necessary 11. Necessary debts contracted by any guardian for the 
support or education of his ward must be discharged by him 
on his coming of age.

t k X r f a m i .  . 12 A miDOr “  not comPetent m i juris  to contract mar- 
nor. nage, to pass a divorce, to manumit a slave, to make a loan,

or contract a debt, or to engage in any other transaction of a 
nature not manifestly for his benefit, without the consent of 
his guardian.

Competency 13. But he may receive a gift, or do any other act, which 
is manifestly for his benefit.

1( f ) !  (fiTMOHAMMADAN LAW. CHAPTER VIII.



14. A guardian is not at liberty to sell tlie immoveable Of his im
properly of bis ward, except under seven circumstances, viz., ™e° ^ blc pr0‘ 
1 st, rvhere be can obtain double its value ; 2 ndly, where the
minor has no other property, and the sale of it is absolutely 
necessary to his maintenance ; 3rdly, where the late incum
bent died in debt which cannot be liquidated but by the sale 
of such property; 4thly, where there are some general pro
visions in the will which cannot be carried into effect -with
out such sale; 5thly, where the produce of the property is 
not sufficient to defray the expenses of keeping i t ; Gthly, Exceptions, 
where the property may be in danger of being destroyed ;
7thly, where it has been usurped, and the guardian has reason 
to fear that there is no chance of fair restitution.

15. Every contract entered into by a near guardian on Of his per. 
behalf and for the benefit of the minor, and every contract perty.pr°" 
entered into by a minor with the advice and consent of bis
near guardian, as far as regards his personal property, is 
valid and binding upon him ; provided there be no circum- Exception, 
veution or fraud on tbe.face of it.

16. Minors are civilly responsible for any intentional Responsibili- 
damage or injury done by them to the property or intereststy of’
of others, though they are not liable in criminal matters to 
retaliation or to the u ltim u m  supplicivm , but they are liable 
to discretionary chastisement and correction.

f(S)| OP GUARDIANS AND MINORITY. ^̂31



CHAPTER IX.

OF S L A V E R Y ,

Of W  .... 1. There ere only two deecripti.ns of pernns reoogn W
very. a s  slave3 under the Mohammadan Law. First, -

made captive during war ; and secondly, their descendants. 
These persons are subjects of inheritance, and of all kinds 
of contracts, in the same manner as other property.

* * » , _ * .  2. The general . f t .  of bondage is subdivided into two
or qualified. clagseS; and slavery may be either entire or qualified, accoi 

ing to circumstances.

Of qualified 3. Qualified slaves are of three descriptions: the MvMtib ; 
slaves. t h e  Mudabbir, and the Um-i-walad,

Of a m u tib  4. A M ukdtib  slave is he between whom and his master 
Blav0- there may have been an agreement for Ins ransom, on e

condition of his paying a certain sum of money, either 
immediately, or at some future time, or by instalments.

Buies relative 5. If he fulfil the condition, he will become free ; othei- 
t0- wise he will revert to his former unqualified state of

bondage. In the meantime his master parts with the pos
session of, but not with the property in him. He is not, 
however, in the interval a fit subject of sale, gift, pledge, or 
hire.

Of a MUab. 6. A Mudabbir slave is he to whom his master has pro- 
bir slave. m;sed post-obit emancipation ; such promise, however, may 

be made absolutely, or with limitation ; in other words, the 
freedom of the slave may be made to depend generally 
on the death of his master, whenever that event may 
happen : or it may be made conditionally, to depend on the 
occurrence of the event within a specified period.

1(1)1 <SL\̂ *r--- %A/



OF SLAVERY.

description of slave is not a fit subject of sale Rules relative 
or gift, but labour may be exacted from him and be may 
be let out to hire, and in the case of a female she may be 
given in marriage. Where the promise was made abso
lutely, the slave becomes free on the death of the master, 
whenever that event may happen ; and, where made condi
tionally, if his death occurred within the period specified.

8. The general law of legacies and debts is applicable 
to this description of slaves, they being considered as much nerai rules.0 
the right of heirs as any other description of property : con
sequently they can only be emancipated to the extent of 
one-third of the value of their persons, where the master 
leaves no other property ; and they must perform emanci
patory labour for the benefit of the heirs to the extent of the 
other two-thirds; and where the master dies insolvent, they 
do not become free until, for the benefit of the deceased s 
creditors, they have earned by their labour property to the 
full amount of their value.

9. An Um-i-walad is a female slave who has borne a O f M ^  
child or children to her master.

10. The law is the same regarding this description of Rules relative 

slave as regarding the Mudabbiv, with this difference in her
favour, that she is emancipated unconditionally on the death 
of her m aster; whether he may or may not have left other 
assets, or whether he may have died in a state of insolvency 
or otherwise. But it should be observed that the parentage 
of such slave is not established in her master unless he 
acknowledge the first born.

11. Slaves labour under almost every species of incapacity. Disquali-
r  . . locations ot

T h e y  c a n n o t  m a r r y  w i t h o u t  t h e  c o n s e n t  o t t h e i r  m a s t e r s ,  slaves. 
T h e ir  e v id e n c e  i s  n o t  a d m is s ib le ,  n o r  t h e i r  a c k n o w le d g m e n t s  

( u n le s s  t h e y  a r e  l i c e n s e d )  in  m a t t e r s  r e la t iv e  t o  p r o p e r ty .

T h e y  a r e  n o t  g e n e r a l ly  e l i g ib l e  t o  f i l l  any' c iv i l  o f f ic e  in  t h e



State, nor can they be executors, sureties, or guardians (un- 
less to the minor children of their masters by special ap
pointment) ; nor are they competent to make a gift or sale, 
nor to inherit or bequeath property.

Indulgences 12. But, as some counterpoise to these disqualifications, 
granted. they are exempted from many obligations of freedom. They 

are not liable to be sued except in the presence of their 
masters ; they are not subject to the payment of taxes, and 
they cannot be imprisoned for debt. In criminal matters 
the indulgences extended to them are more numerous.

Of licensed 13. Any description of slave, however, may be licensed, 
slaves. either for a particular purpose or generally for commercial

transactions; in which case they are allowed to act to the 
extent of their license.

Rules relative 14. Masters may compel their slaves to marry. Unquali- 
ria^of1̂ " fiec* slaves may be sold to make good their wives’ dower 

and maintenance, and qualified slaves may be compelled to 
labour for the same purposes. A man cannot marry a 
female slave so long as he has a free wife ; nor can he under 
any circumstances marry his own slave girl, nor can a slave 
marry his mistress.

Slavery of ro- 15. Persons who stand reciprocally related within the pro-
lations prohi- hibited degrees cannot be the slaves of each other, 
bited.

Of the issue of 16. Where issue has been begotten betweeu the male 
slaves. sjave 0f one person and the female slave of another, the 

maxim of partus sequitur ventrem applies, and the former 
has no legal claim to the children so begotten.

Question as to 17. It is a question how far the sale of a man’s own 
fcghlmsolf ' person is lawful when reduced to extreme necessity. I t  is 
into slavery, declared justifiable in the Mohit-u-sarakhd, a work of un

exceptionable authority. But while deference is paid to

1(1)1 <SL
MOHAMMADAN LAW. CHAPTER IX . k ; A J



( f (  f t ) *  v f i TV A  S  y  7  OF SLAVERY. * i j  Ififl
\% y—

raatrauthority, by admitting the validity of the sale, it is 
nevertheless universally contended that it should be can- 

- celled on the application of the slave, and that he should be 
compelled by his labour to refund the value of what he 
had received from his purchaser.

18. I t  is admitted however by all authorities that a person o f servitude, 
may hire himself for any time, even though it amount to 
servitude for life ; but minors so hired may annul the con
tract on attaining majority.

*

&
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CHAPTER X.

OF ENDOWMENTS,
Definition of 1. An endowment signifies the appropriation of property
mi endow service 0f Q.0(j . when |i)e rjght of the appropriator

becomes divested, and the profits of the property so appro
priated are devoted to the benefit of mankind.

Enlea relative 2. An endowment is not a fit subject of sale, gift, or in
heritance ; and if the appropriation is made in  extremis, it 
takes effect only to the extent of a third of the.property of 
the appropriator. Undefined property is a fit subject of en
dowment.

Sale of— 3. Endowed property may be sold by judicial authority,
vrti^n allow when the sale may be absolutely necessary to defray the ex

pense of repairing its edifices or other indispensible purposes, 
and where the object cannot be attained by farming or other 
temporary expedient.

Grant of—to 4. In case of the grant of an endowment to an individual
a person not . , . .
in existence, with reversion to the poor, it is not necessary that the gran

tees specified shall be in existence at the time. For instance, 
if the grant be made in the name of the children of A with 
reversion to the poor, and A should prove to have no children, 
the grant would nevertheless be valid, and the profits of the 
endowment will be distributed among the poor.

Superintend- 5- The ruling power cannot remove the superintendent of
mnovlwf an en(]owment appointed by the appropriator, unless on proof
bm̂ gesserit m*scon^ac  ̂> nor cau the appropriator himself remove such 

person, unless the liberty of doing so may have been spe
cially reserved to him at the time of his making the appro
priation.
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6. Vi Iiere the appropriator of an endowment may not have Of the succes- 
made any express provision as to who shall succeed to the si°“ ta 
ofl.ce ot superintendent on the death of the person nomi
nated by himself, and he may not have left an executor, such 
superintendent may, on his deathbed, appoint his own suc
cessor, subject to the confirmation of the ruling power.

i. The specific property endowed cannot be exchanged for Rules relative 
ether P10pcrty, unless a stipulation to this effect may have ment ™f?naSG"

een made by the appropriator, or unless circumstances 
should render it impracticable to retain possession of the 
particular property, or unless manifest advantage be deriva
ble from the exchange; nor should endowed lands be farmed 
out on teims inferior to their value, nor for a longer period 
than three years, except when circumstances render such 
measure absolutely necessary to the preservation of the 
endowment.

8. The injunctions of the appropriator should be observed Cases in 
except m the following cases: If  he stipulate that the super- ^ fo u n d e r  
lutendent shall not be removed by the ruling authorities, may be 00u- 
such person is nevertheless removeable by them on proof of traren6d- 
misconduct. If he stipulate that the appropriated lauds 
shall not be let out to farm for a longer period than one 
>ear, and it be difficult to obtain a tenant for so short a 
period, or, by making a longer lease, it be better calculated 
to promote the interests of the establishment, the ruling 
authorities are at liberty to act without the consent of the 
superintendent. If he stipulate that the excess of the pro
ds be distributed among persons who beg for it in the 

mosque, it may nevertheless be distributed in other places 
and among the necessitous, though not beggars. If  he sti
pulate that daily rations of food be served out to the neces
sitous, the allowance may nevertheless be made in money,
^be ruling authorities have power to increase the salaries 

the officers attached to the endowment, when they appear
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deserving of it, and the endowed property may be ex
changed, when it may seem advantageous, by order of such 
authorities; even though the appropriator may have ex
pressly stipulated against an exchange.

Case of two 9. Where an appropriator appoints two persons joint 
cntaCrint6nCl" superintendents, it is not competent to either of them to act 

separately; but where he himself retains a moiety of the 
superintendence, associating another individual, he (the 
appropriator) is at liberty to act singly and of his own 
authority in his self-created capacity of joint superintendent.

General rule 10. Where an appropriation has been made by the ruling 
prirate'en™^ Power> from the funds of the public treasury, for public pur- 
dowments. poses, without any specific nomination, the superintendence 

should be entrusted to some person most deserviug in point 
of learning; but in private appropriations, with the excep
tions above mentioned, the injunctions of the founder should 
be fulfilled.
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CHAPTER XI.
O F  D E B T S  A N D  S E C U R I T I E S .

1. Heirs are answerable for the debts o f their ancestors, Responsibility
as far as there are assets. of heirs-

2. The payment of debts acknowledged on a deathbed 0f debts a°- 
rnust be postponed until after the liquidation of those con- ona'deathbed. 
-racted in health, unless it be notorious that the former
were bond, fide  contracted; and a deathbed acknowledg
ment of a debt in favour of an heir is entirely null and void, 
unless the other heirs admit that it is due.

3. If  two persons jointly contract a debt, and one of them Case of two 
die, the survivor will be held responsible for a moiety only Fy“ a S g  
of the debt; unless there was an express stipulation that each a debfc- 
should be liable for the whole amount: for the law presumes
that- each were equal participators in the profits of the loan, 
and that one should not be responsible for the share of ad
vantage acquired by the other.

4. So also where two persons are joint sureties for the And being 
payment of a debt, if one of them die, the survivor will notjoint Bureties- 
be considered as surety for the' whole, and that the one
should be surety for other.

5. I t  is different where two partners are engaged in traffic In certain 
contributing the same amount in capital, and being equal in
ail respects, m which case the one partner is responsible for 6eve"l',y rea- 
aU a°ts done and for all debts contracted by the other. But P°nSl 
thls is not the case with regard to other partnerships, in 
which case a creditor of the concern cannot claim the whole 
debt from any one of the partners severally, but must either 
come upon the whole collectively, or if he prefer his claim 
against any one individual partner, it must be only to the 
extent of his share.

' G° i& X
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x%pCB6^ssaiy 6. Necessary debts contracted, by a guardian on account 
tracted by of his ward must be discharged by the latter on his coming
guardians. Qf  age

Intjbit!on of 7. A general inhibition cannot be laid on a debtor to ex
clude him entirely from the management of his own affairs; 
but he may be restrained from entering into such contracts 
as are manifestly injurious to his creditor.

Proof of debt 8. If a debtor, on being sued, acknowledge the debt, he
andbyeri-011 must not be immediately imprisoned ; but if he deny, and it 
deuce. be established by evidence, be should be committed forth

with to jail.
Case of pro- 9. If, after judgment, there should be any procrastination 
S “ S on the part of a debtor who has been suffered to go at large, 

and he may have received a valuable consideration for the 
debt, or if it be a debt on beneficial contract, be should be 
committed to jail, notwithstanding he plead poverty.

Special rule 10. But if the debt had been contracted gratuitously, and 
cases!tam without any valuable consideration having been received (as 

in the case of a debt contracted by a surety on account of 
his principal), the debtor should not be imprisoned unless 
the creditor can establish his solvency.

Imprisonment 11. I t  is left discretionary with the judicial authorities to 
m°inable*ri determine the period of imprisonment in cases of apparent 

insolvency.
Liberation no 12. But the liberation of a debtor does not exempt him 
qucnt arrest! from all future pursuit by his creditors. They may cause 

his arrest at a subsequent period, on proof of his ability to 
discharge the debt.

Ofattachment 13. In the attachment and sale of property belonging to 
a debtor, great caution is prescribed. In  the first place, hi3 

money should be applied to the liquidation of his d eb t; 
next, his persouai effects; and, last of all, his houses and 
lands.
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14. There is no distinction between mortgages of lands or mortgages
. . .  „ , and pledges.and pledges of goods.
15. Hypothecation is unknown to the Mohammadan Law, Of hj-potbe- 

and seizin is a requisite condition of mortgage.
16. The creditor is not at liberty to alienate and sell the Of mortgages, 

mortgage or pledge at any time, unless there was an express 
agreement to that effect between him and the debtor, as the 
property mortgaged is presumed to be equivalent to the
debt, and as the debt cannot receive any accession, interest 
being prohibited.

11. I t  is a general rule that the pawnee is chargeable Obligations of 
with the expense of providing for the custody, and the ™n°d mort™ 
pawner with the expense of providing for the support of sasee- 
the thing pledged; for instance, in the case of a pledge of 
a horse, it is necessary that the pawner should provide his 
food, and the pawnee his stable.

18. Where property may have been pawned or mortgaged Mortgagee

in satisfaction of a debt, it is not lawful for the pawnee or pledge.'180*'11* 
mortgagee to use it without the consent of the pawner or 
mortgager, and if he do so, he is responsible for the whole 
value.

19. Where such property, being equivalent to the debt, Mortgage de- 

may have been destroyed otherwise than by the act of the mortgagee’s10 
pawnee or mortgagee, the debt is extinguished; where it kauda. 
exceeds the debt, the pawnee or mortgagee ismot responsible
for the excess, but where it falls short of the debt, the defi
ciency must bo made up by the pawner or mortgager; but 
if the property were wilfully destroyed by the act of the 
pawnee or mortgagee, he will be responsible for any excess 
of its value beyond the amount of the debt.

20. If a person die, leaving many creditors, and he may Privilege of a 
have pawned or mortgaged some property to one of them mortgaSee- 
such creditor is at liberty to satisfy his own debt out of the 
property of the deceased debtor, which is in his own posses
sion, to the exclusion of all the other creditors

f(I)| <SL
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CHAPTER XIX.

OF CLAIMS AND JUDICIAL MATTERS,

No limitation. 1, There is no rule of limitation to bar a claim of right 
according to the Mohammadan Law.*

Parole and 2. A claim founded on a verbal engagement is of equal 
h-ryaM.eqaaI" weight with a claim founded on a written engagement.
Of informal 3. Informality in a deed does not vitiate a contract found

ed thereon, provided the intention of the contracting parties 
can otherwise be clearly ascertained.

Of priority. 4. The general rule with respect to all claims is that 
priority in point of time confers superiority of right.

Conflicting 5. Where the priority of either cannot be ascertained, a 
chase and gift, claim jouncied on purchase is entitled to the preference over 

a claim founded on gift.
Contracts go- 6. Contracts are not dissolved generally by the death of 
voire!7 d°’‘ one of the contracting parties, but they devolve on the re

presentatives as far as there are assets; unless the subject 
Exceptions, of the contract be of a personal nature, such for instance, as 

in the case of a lease, if either the landlord or the farmer 
die, the contract ceases on the occurrence of that event.

Additional 7. So also in the case of partnership and joint concerns of 
elCepfc'°U' any description, where the surviving partners are not bound 

to continue in business with the heirs of the deceased part
ner, and vice versa: and the obligation is extinguished, as 
well by civil as by natural death.

Of witnesses. 8. Oaths are not administered to ■witnesses.

~ ~  —-------  I
* In the Bahr-u-rayik an opinion is cited from the Mabsut, to the effect

thfrfv th PerS°n CT e| e n 'y ? vgleCt t0 advftn08 claim for a period of the ty-three years, it  shall not bo cognizable in a court of justice • but this 
opinion iB ad verso to the received legal doctrine.
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OP CLAIMS AND JUDICIAL MATTERS.

9. iu  civil claims the evidence of two men, or one man and Theirmunber. 
two women, is generally requisite.

10. Slaves, minors, and persons convicted of slander, are incompetent
not competent witnesses. witnesses.

11. The evidence of a father or grandfather, in favour of inadmissible 
his son or his grandson, and vice versd ; of a husband in 6TldeD0e> 
favour of his wife, and vice versd, and of a servant in favour
of his master, and vice versd, is not admissible.

12. Nor is the evidence of a partner admissible in matters Of the same, 
affecting the joint concern.

13. In matters which fall peculiarly within the province of Female evi-
vomen, female evidence is admissible, uncorroborated bv d(;lice wnerai , •> admissible,male testimony.

14. Hearsay evidence is admissible to establish birth, And hearsay 

death, marriage, cohabitation, and the appointment of a K azi; evidence> 
as the eye-witnesses to such transactions are frequently not 
forthcoming.o*

15. No respect is paid to any superiority in the number of Superfluous 
witnesses above the prescribed number adduced in supportevidence- 
of a claim.

16. The evidence of witnesses which tends to establish the 
plaintiff s claim to any thing not contained in his own state
ment, must be rejected ; for instance, if any of his witnesses 
depose to a larger sum being due to him than that claimed 
by himself.

17. The evidence of witnesses which tends to establish the 
plaintiff’s claim on a ground different from that alleged by 
lnmself, must be rejected ; for instance, if the plaintiff were 
to claim by purchase, and hi3 witnesses were to depose to his 
claim being founded on gift.

18. Where a debt is claimed, and some of the witnesses whore it dif. 
depose to the debt of the whole sum claimed and others to fers as *° the 
a part of it only, the plaintiff is entitled to such part only of amouut due’ 
the sum claimed.

10
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Of the general 19. Where a defendant pleads the general issue, the onus
probandi rests on the plaintiff.

Of a special 20. Where a plea contains defensive matter, such as pay-
plea contain- . . .
ing defensive ment or satisfaction, the onus probandi rests on the defen

dant ; the rule being the same as in the Civil Law, that in 
every issue the affirmative is to be proved.

Of the jnne- 21. A  defendant may in some cases plead both the general 
cial plea and" issue and a special plea, where they are not inconsistent; 
the general and onus probandi in such case rests on the plaintiff’,
issue. . , 1

where the special plea is not necessary to the defence; for 
instance, a man sues another for half an estate, alleging that 
he was born in wedlock of the same father and mother as the 
defendant. Here the defendant may deny the allegation 
generally, and at the same time plead that the defendant was 
born of a different family.

Aolaimatva- 22. A  claim is not admissible which maybe repugnant to  
rianoe with a °
former one in- a former claim, both of which cannot stand ; for instance, a
admissible. person ;n a former suit having denied that a certain indi

vidual was his brother, cannot subsequently claim the inheri
tance of that person on the plea of such relation.

Unless they 23. But if the claim be at variance with a former one, and 
aistentiy °°n they can both consistently stand, it is admissible; for in
stand. stance, a claim having been advanced to property in virtue

of purchase, the same property may be claimed by the same 
person in virtue of inheritance, but if the claim of inheri
tance had been prior, a subsequent claim of purchase is not 
admissible ; as it is manifest that they cannot both consis
tently stand*

* At first sight there might .appear to be a distinction without a difference 
in this case; but the reason of the rnle is that an heir might consistently 
make a purchase of property which had not devolved, but of wliioh he was 
in expectancy. But it is contrary to all probability that he should have 
purchased, after the demise of tli3 ancestor, property to which he had re
presented himself actually entitled in virtue of inheritance.
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24. If a man adduce a claim, and have no evidence to sup- Rule where 
port it, the general rule is, that the defendant must be put h as j10 evj. 

to his oath, and if he decline swearing, judgment should be dence- 
given for the plaintiff; but if he deny on oath, he is absolved
from the claim.

25. Where both parties have evidence, that of the plain- And where 

tiff is generally entitled to preference. Thus, for instance, have evh'63 
where the creditor and debtor are at issue as to the amount dence-
of a debt, and both parties have evidence, that of the former Examples, 
is entitled to preference ; but where neither party has evi
dence, the assertion on oath of the latter is to be credited.

26. I t  is also a general principle that where there is evi- Additional
rule where

dence adduced on both sides, ccetens paribus, the preference both parties 
should be given to the witnesses of the party whose claim is haveeTiJeuce- 
greater, or who has the greater interest in the subject-matter.
Thus, for instance, in an action arising out of a contract of 
sale, where there is a disagreement about the price between Example, 
the seller aud purchaser, both parties having evidence, the 
witnesses who depose to the larger sum being due, that is of 
the plaintiff, are entitled to preference.

27. And where there is a disagreement, both as to the Case of sale, 

price and goods, both parties having witnesses, the evidence in g atlasne6 
adduced by the seller is entitled to preference as far as it pricê mid*the 
affects the amount of price, and that of the purchaser as far E°ods> an<i

• re i i ■ . . eaoli havingas it affects the quality and quantity of tne goods. evidence.

28. If neither party have evidence, they should both be Atld wiere 
put to their oaths, and if both consent to swear, the contract evidence, 
must be dissolved ; but if one decline, and the other swear,
the decree should be passed in favour of the swearer.

29. But if the disagreement exist with respect to the con- And where 
ditions only of a sale, such as the period of payment, &c are a t, 
and both parties consent to swear, the assertion on oath of condition of a 
the party against whom the claim is made is entitled to S8le‘ 
preference.

' G°feX
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Bait between 30. Where a husband and wife dispute as to the amount 
wife^orbe1-11 °f dower, both parties having evidence, that of the wife 
tween lessor m u st  be credited, as it proves most;* so also in a dispute 

between a lessor and lessee, the evidence of each party is 
entitled to preference as far as their individual interests are 
at stake; the evidence of the lessor being received as to the 
amount of the rent, and that of the lessee as to the dura
tion of the term.

Claim of pro- 31. Where property is claimed, and the person in whose 
pSsR or kf’ possession it is states that be is merely a depository or a 
pledge. pawnee of an absent proprietor, and adduces evidence in 

support of his assertion, the claim must be dismissed; but 
the claim should be rejected in  limine where the claimant 
admits his title to have been derived from such absentee pro
prietor.

Of ex-parte 32. Judgment cannot be passed ex -parte , the reason given 
judgment. being, that decisions must be founded either on the defen

dant’s confession, or (notwithstanding his denial) on proof by 
witnesses; and where he is absent, it cannot be said whether 
he would have denied or admitted the claim.

Of arbitra- 33. When cases are referred to arbitration, it is requisite 
tluD- that the decision of the arbitrators should be unanimous.

* But tbero ia an exception to this general rule. If  the propor dower ot 
the wife, that is to say the average rate of dower paid to her paternal 
female relations, exceed the amount claimed by her, the evidence adduced 
by the husband is entitled to preference, because that goes to prove some 
remission on her part. See Hedaya, vol. i., p. 151.

t
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ST A T U T E S  R ELA TING  TO MOHAM- 
M ADAN LAW.

21 GEO. III., c. 70, s. 17.
XVII. Provided always, and be i t  enacted, that the How the Su-

Supreme Court of Judicature at Fort William in Bengal LiTaSer-*"
shall have full power and authority to hear and determine, mmebetween Ma
in such manner as is provided for that purpose iu the said homedan aud
Charter or Letters Patent, all and all manner of actions and 
suits against all and singular the inhabitants of the saidcutta- 
City of Calcutta, provided that their inheritance and succes
sion to lands, rents, and goods, and all matters of contract 
and dealing between party and party, shall be determined, 
in the case of Mahomedans, by the laws and usages of Haho- 
medans, and iu the case of Gentus by the laws'and usages of 
Gentus; and where only one of the parties shall be a Maho- 
medan or Geutu, by the laws and usages of the defendant.

37 GEO. III., c. 142, s. 13.
XIII. And be it further enacted, that the said Court, so Courts may 

to be erected as aforesaid, shall have full power to hear and snits^Lfc 
determine all suits and actions that may be brought against inhabi-
t tie inhabitants of Madras and Bombay respectively, in the to the
manner that shall be provided by the said Charter; yet, 
nevertheless, their inheritance and succession to lands, rents, iWds °&c to 
and goods, and all matters of contract and dealing between be determined 
party and party, shall be determined, in the case of Maho- bLTLueYna 
medans, by the laws and usages of the Mahomedans, and "ndwbereone 
where the parties are Gentus, by the laws and usages of the party isaMa- 
Gentus or by such laws and usages as the same would have Geutu,TyNha 
been determined by if the suit had been brought, and the action S d^ t.& Y .

/ Y y -  \ ’\ \  -
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commenced in a native Court: and where one of the parties 
shall be a Mahomedan or Gentu, by the laws and usages of 
the defendant; and in all suits so to be determined by the 
laws and usages of the natives, the said Court shall make 
such rules and orders for the conduct of the same, and frame 
such process for the execution of their judgments, sentences, 
or decrees, as shall be most consonant to the religions and 
manners of the said natives, and to the said laws and usages 
respectively, and the easy attainment of the ends of justice ; 
and such means shall be adopted for compelling the appear
ance of witnesses, and taking their examination, as shall be 
consistent with the said laws and usages, so that the said 
suits shall be conducted with as much ease, and at as little 
expense, as is consistent with the attainment of substantial 
justice.
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REGULATION V. OF 1799.
Passed on the 3rd of May 1799.

A Regulation to lim it the interference of the Zillah Courts 
of Diw&ni Addlat in  the Execution of Wills, and ad
ministration to the Estates of persons dying Intestate.

I. Doubts having been entertained to what extent and in Preamble, 
what manner the Judges of the Zillah Courts of Diwani 
Adalat in the Provinces of Bengal, Bahar, Orissa, and Benares>
are authorized to interfere in cases wherein the inhabitants 
of the above provinces may have left wills at their decease, 
and appointed executors to carry the same into effect, or may 
have died intestate, leaving an estate real or personal—with 
a view to remove all doubts on the authority of the Zillah 
Courts in such cases, and to apply thereto, as far as possible, 
the principle that in suits regarding succession and inheri
tance the Mahomadan laws with respect to Mahomadans and 
the Hindu laws with regard to Hindus be the general rules 
foi the guidance of the Judges, the Vice-President in Coun
cil has passed the following Regulation, to be considered in 
force from the period of its promulgation in the above pro
vinces respectively.

II. In all cases of a Hindu, Mussalmab, or other person Executors to 
subject to the jurisdiction of the Zillah Courts having at his Hin<Jns, 
death left a will and appointed an executor or executors to andTthcraC3’ 
carry the same into effect, and in which the heir to the de- 5ot fcT £  , 
ceased may not be a disqualified landholder subject to the ’andhoiders, 
superintendence of the Court of Wards under any Regula- “hargeof the
tion relative to the jurisdiction of the Court of Wards tbo <;6tat6 of tho

, . , . , US| deceased, and
executors so appointed are to take charge of the estate of the Prooeed in
deceased, and proceed in the execution of their trust accord-
ing to the will of the deceased and the laws and usages of the ^pUoati^to
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tho Judge, or country, without any application to the Judge of the Diwani
other officer of . , ,, or _ ~ .
Government. A aalat or any other othcer of G overnm ent for h is sanction ;

and the Courts of Justice are prohibited to interfere in .such
Justice prohi- cases except on a regular complaint against the executors
bited to in- for a breach of trust or otherwise, when they are to take
terferein such . _ J
cases except cognizance of such complaint in common with all others of a
on a regular • •, ,
complaint. clvl1 nature.

[This section, so far as i t  relates to the executors of pei"sons, who are 
no t Mahomadans, hu t are subject to the jurisdiction of a D istrict Court 
in  the territories subject to the Lieutenant-Governor of Bengal, was 
repealed by section 4, Act X X I. of 1870.]

Heirs of per- I I I . In  case of a Hindu, Mussalman, or other person sub-
sons dying in- . . . .  r
testate, en- ject to the jurisdiction of the Zillah Courts dying intestate, 
ceed to°theC’ I*ufc leaving a son or other heir who by the laws of the coun- 
whoie estate try m ay  be entitled to succeed to the whole estate of the 
ject to the deceased, such heir, if of age and competent to take the 
Wards, or possession and management of the estate, or, if under age or 
d^ans noTre incomPel;ent and not under the superintendence of the Court 
quired to of Wards, his guardian or nearest of kin, who by special 
Courtsof appointment or by the law and usage of the country may be 
Justice for authorized to act for him, is not required to apply to thepermission to _ L r i  j
take posses- Courts of Justice for permission to take possession of the 
estate, as far estate of the deceased, as far as the same can be done with- 
as can be done out vj0ience and the Courts of Justice are restricted from
without vio
lence. interference in such cases except a regular complaint be pre-
0 “Jî rtioe re. ferred, when they are to proceed thereupon according to the
etricted from general Regulations, 
interference
without a  re- [So muoh of ss. 2 and 3 as restricts the interference of the Civil Courts 
gular com- jn oa8es 0f  inheritance by minors was repealed by s. 1, Act XL. of 1858, 
plaint. Q j r j

More heirs IV. If there be more heirs than one to the estate of a 
the cjuu^of Person dying intestate, and they can agree among themselves 
au intestate in the appointment of a common manager, they are at 

cormnon liberty to take possession, and the Courts of Justice are 
manager and restricted from interference without a regular complaint, as 
eion as in the in the case of a single heir; but, if the right of succession
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to the estate be disputed between several claimants one or cass of a

more of whom may have taken possession, the Judge, on a Bufinhe'
regular suit being preferred by the party out of possession, rightof 
i 11 , . . succession D0

snau take good and sufficient security from the party or disputed, the
parties in possession for his or their compliance with the regniarsuit
judgment that may be passed in the su it: or, in default to take socu-

f , . . . .  rity from the
ot such security being given within a reasonable period, party in pos- 
may give possession, until the suit may be determined, to inTefauUof 
the other claimant or claimants who may be able to cdve such security,

, . , . . . °  may put the
such security—declaring at the same time that such posses- other claim- 
sion is not in any degree to affect the right of property at issue fnpofsessfom 
between the parties, but to be considered merely as an admi- Snch Posse3‘

• . ,. , , J sion not to
i istration to the estate for the benefit of the heirs who may affect the 
on investigation be found entitled to succeed thereto. pcrty.°f P1°"

V. In the event of none of the claimants to the estate of In what cases 
a person dying intestate being able to give the security I p p o ^ iT 7 
required by the preceding section, and in all cases wherein administrator
,, . for the caro
there may be no person authorized and willing to take and manage-

charge of the landed estate of a person deceased, the Judge Stateofan
within whose jurisdiction such estate may be situated (or in lnte3tate•
which the deceased may have resided, or the principal part
of the estate may lie in the event of its being situated within
two or more jurisdictions) is authorized to appoint an
administrator for the due care and management of such
estate, until, in the former case, the suit -depending between And when

the several claimants shall have been determined, or, in the tration^’to8"
latter case, until the legal heir to the estate or other person oeaso-
entitled to receive charge thereof as executor, administrator,
or otherwise, shall attend and claim the same ; when, if the
Judge be satisfied that the claim is well-founded,or if the same
fee established after any enquiry that may appear necessary,
the administrator appointed by the Court shall deliver over
the estate to him with a full and just account of all receipts
and disbursements during the period of his administration

iGULATIONS RELATING TO MOHAMMADAN LAW.
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Socdrity to bo VI. In all instances of an administrator being appointed
ad înistra!. under this Regulation, he is, previous to entering upon the 
torsappomt- execution of his office, to give good security for the faithful 
Regulation̂ 13 discharge of his trust in a sum proportionate to the extent 
and in what thereof . an(j the Judge appointing him is authorized to fix 
allowance is for him (subject to the approbation of the Court of S&dr 
to be fixed. Diw£ni t0 w}10m a report is to be made in such in

stances) an adequate personal allowance to be paid out of the 
proceeds of the estate, and to be a percentage thereupon 
after deducting the expenses of management.

[Ss. 5 and 6 have been amended by Reg. V. of 1827, which provides
that the Civil Court shall issue a precept to the Collector, directing him 
to attach the estate and appoint a person for the proper care and manage
ment thereof, &c.]

Judges how VII. The Judges of the Zillah Courts, on receiving infor-
to proceed in mat}0Q tjlat any person within their respective jurisdictions 
cases of per- J .
sons dying has died intestate leaving personal property, and that there 
ing personal is no claimant to such property, are to adopt such measures 
W™ chthcre as may be necessary for the temporary care of the property, and 
may be no to jssue an advertisement in the current languages of the coun

try, requiring the heir of the deceased or any person entitled 
to receive charge of his effects to attend for this purpose 
such advertisement to be published on the spot where the 
property was found, at the Diwdnl Ad&lat kachahn of the 
Zillah, and, if ascertainable, at the dwelling-place of the 
deceased, or, if the deceased were a European, in the Cal
cutta Gazette—after which, should any person attend and 
satisfy the Judge of his title to the property, or to receive 
charge thereof as executor, administrator, or otherwise, the 
same is to be delivered up to him on repayment of any 
necessary expense incurred in the care of it. Should no 
claim be preferred within the twelve months next ensuing, 
an inventory of the property and report of the circumstances 
of the case is to be transmitted to the Governor-General in 
Council for his orders.

<SLREGULATIONS RELATING TO MOHAMMAD AN LAW.



[See Acts XIX. of 1841, XXVII. of 18G0, X. of 1865, and XXI. of 
1870.

This section was modified by s. 6, Reg. XV. of 1806, which, refenin 
to tbe 39tli and 40th Geo. III., cap. 79, s. 21 (which enacted that, when 
a British subject died intestate, and neither a creditor nor next ot ton 
applied for letters of administration, the -Register c>f the Supreme _om 
should administer to the estate of the deceased), directed Zilla 1 n 
whenever a British European subject died within the hmds ox mn- 
jurisdictions, and no will was to he found among the effects a  ̂ ie 
deceased, to report the circumstance without delay to the Regis er o 
the Supreme Court, retaining the property in their charge until le eis 
of administration were obtained by the Register or some other person, 
when the property was to be delivered over to the person obtaining sue 1 
letters, or, if a will were found subsequently, to the person obtaining 
probate of the will.

The law continued in this state up to 1855, when s. 6,Reg. XV. of 
1806, was repealed by s. 53 of the Administrator-General s Act, ' HI* 
of 1855. S. 54 of this Act, however, retained the modification of 1806, 
though making no specific mention of s. 7, Reg- V. of 1799. Die very 
language of the old Regulation was used with one alteration merely, viz. 
that the Zillah Judge was now to report to the Administrator-Ge
neral, instead of to the Register of the Supreme Court. In 1S65 the 
Indian Succession Act was passed, applicable to all Europeans. Undei 
this Act District Judges in the Mofussil were first vested with the power 
of granting probate and letters of administration. For this and other 
reasons it became necessary to amend the law relating to the office or 
the Administrator-General, and Act XXIV. of 1867 was passed for this 
purpose. S. 61 of this Act contained amended provisions corresponding 
to those of s. 54 of Act VIII. of 1855, which was repealed. These pro
visions were wider than those of the former Act and Regulation, lor they 
related to all persons other than Hindus, Mahomadans, or Budbists, or 
persons exempted under s. 332 of the Indian Succession Act. Acl XXIV. 
of 1867 was repealed by the Consolidating and Amending Act, II. of 
1874, section 64 of which re-enacted the same provisions, which are as 
follows :—When any person other than a member of the above classes 
dies, leaving assets within the limits of the jurisdiction of a District 
Judge, it is the Judge’s duty to report the circumstance without delay 
to the Administrator-General, retaining the property under his charge, or 
appointing an officer under the provisions of s. 239 of the Succession 
Act to take and keep possession of the same, unfcil the Administrator- 
General shall have obtained letters of administration, or until some other 
person shall have obtained such letters or a certificate from the Adminis
trator-General, when the Judge must deliver over the property to the 
person obtaining such letters of administration or certificate, or, in the 
event of a will being discovered, to the person who may obtain probate 
of the will.]

VIII. Nothing in this Regulation is to be understood toNotlungin 
limit or alter the jurisdiction of the Court of Wards in the tion to limit, 
appointment of managers or guardians for disqualified land- 
holders, or in any case wherein a special power may be t'1® Court of 
vested in the Court of Wards. Wards.

\ \  ^  REGULATIONS RELATING TO MOHAMMAD AN LAW. H j  j
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R E G U L A T IO N  X I . O F 1793.
P a s s e d  on  t h e  1st o e  M a y  1793.

A  Regulation for removing certain restrictions to ilic 
operation of the H indu  and Mahomadan Lancs with 
regard to the Inheritance of Landed Property subject 
to the Payment of Revenue to Government.

A custom, originating in considerations of financial con
venience, was established in these Provinces under the native 
administrations, according to which some of the most exten
sive zeminddris are not liable to division. Upon the death 
of the proprii tor of one of these estates, it devolves entire to 
the eldest son or next heir of the deceased to the exclusion 
of all other sons or relations. This custom is repugnant 
both to the Hindu and Mahomadan laws, which annex to 
primogeniture no exclusive right of succession to landed 
property, and consequently subversive of the rights of those 
individuals, who would be entitled to a share of the estates 
in question, were the established laws of inheritance allowed 
to operate with regard to them as well as all other estates.
I t likewise tends to prevent the general improvement of the 
country, from the proprietors of these large estates not 
having the means, or being unable to bestow the attention 
requisite for bringing into cultivation the extensive tracts of 
waste land comprised in them. For the above reasons, and 
as the limitation of the public demand upon the estates of 
individuals as they now exist, and the rules prescribed for 
apportioning the amount of it on the several shares of any 
estates, which may be divided, obviate the objections and 
inconveniences that might have arisen from such divisions 
when the public demand was liable to annual or frequent 
variation, the Governor-General in Council has enacted the 
following rules.

[The custom here alluded to was concerned with extensive zemindaris 
or principalities, not with petty states.—K a li Dass M itter  v. Ifarish 
Chandra Laik, 2 Sev. 157.]
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II. If  any zemindar, independent talukd&r, or other actual Landed pro-
. . 1 t # perty to de-

proprietor of land, shall die without a will, or without hav- scend accord- 

ing declared by a writing, or verbally, to whom and in wbat ^o^a^an or**" 
manner his or her landed property is to devolve after bis or Hindii law,, . i r  j  unless the
her demise, and shall leave two or more heirs, who, by the last proprie- 
Mahomadan or Hindu law (according as the parties may otherwise1*179 
be of the former or latter persuasion), may be respectively dlsposod of lfc 
entitled to succeed to a portion of the landed property of sanctioned by 
the deceased, such persons shall succeed to the shares to  ̂ °SS laW°’ 
which they may be so entitled.

III. If any zemindar, independent talukdar, or other actual Two or raora 
propnetor of land, shall die without a will, or without having ceeding to an 

declared by a writing, or verbally, to whom and in what “uTber-ty to 
mauner his or her landed property is to devolve after his or kold a,
i , . joint nndivi-
ner demise, and shall leave two or more heirs, who, by the dedestate; or
Mahomadan or Hindu law (according as the parties may be ™ an of*tho
of the former or latter persuasion), shall be respectively en- sharers allow- 

. .  . r i  i i   ̂ ed to have ae-
t i t ie d  to succeed to a portion of/the landed property of the parateposaes-
deceased under the rule contained in that section, such thrir^haresT
persons shall be at liberty, if they shall prefer so doiim, to ortwo ormorQ, . t ® of tne sharers
nold the property as a joint undivided estate. If one or permitted to

more or all of the sharers shall be desirous of having separate shares as a 
possession of their respective shares, a division of the estate liedVs'tate**" 
shall be made in the manner directed in Regulation XXV.,
1793, and such sharer or sharers shall have the separate 
possession of such share or shares accordingly. If there shall 
be three or more sharers, and any two or more of them shall 
he desirous of holding their shares as a joint undivided 
estate, they shall be permitted to keep their shares united 
accordingly.

IV. If any one or more of such sharers shall apply to have Manager to be 
the separate possession of his or their share or shares, the s C L d °  
proportion of the public jamA charged upon the whole estate perty*1 P*°'

' e°̂ x
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Shares held wliich is to be assessed upon such share or shares, is to bo 
hmvtobo adjusted according to the rules prescribed in section 10, 
assessed. Regulation T„ 1703. If the estate is held khas or let in 

farm, the provisions contained in section 11, Regulation T., 
1793, regarding estates so circumstanced, which may be 
divided, will be applicable to it.

This Regtda- V. N o th in g  contained in  th is  R egu la tion  is to be con- 
J ; r f £ r -  s ̂ n ed  t o .........................
so n s  transfer- v r  Droliib it any actual proprietor o f  land bequeath -
ring their • • ■ > .
property in 0 r transferring by w ill, or by a declaration  m w ritin g ,

and'to'^hora or verbally, e ith er  prior or su b seq uent to th e  1st J u ly  1704 , 
they may , . , j llf]ed e sta te  e n t ire to  b is or her e ld est son or
think proper, 11,8 U1 . . . .
provided the n ex t heir or o ther son or heir m exclusion  ot alt o ther sons 
ropupnlnt t f  or heirs, or to any person or persons, or to tw o or more o f  
the Hindu . h heirs in  ex c i usion of all o ther persons or heirs, in  

dan law, or ^|ie  proportions and to be held  in the m anner w hich such  

timifof'tho proprietor m ay th in k  proper, provided th a t th e  b eq u est or 

GeneraHn transfer be not rep u gn an t to any R egu la tion s th a t have been  
Council. or m ay be passed by  th e  G overnor-G eneral in  C ouncil, nor 

contrary to  th e  H in d u  or M ahom adan law  ; and th at th e  

b eq u est or transfer, w h eth er  m ade by a w ill or other w iit in g  
or verbally , be au th en tica ted  by, or m ade before, such w it
nesses, and in such m anner, as those law s and R egu la tion s  

resp ectively  do or may require.

[A was the owner of a large zemindari. which had been in his family 
manv generations before the East India Company acquired the Diwani, and 
was during that period an Impartible llaj descending on the death of 
each successive Rajah to his eldest male heir according to the rule of 
primogeniture, such heir taking the whole, subject to the obligation of 
making allowances for maintenance to the junior members of the family. 
From 17(17 A opposed the Company’s authority. He was driven out by 
the Company’s troops, and there was a virtual confiscation of his interest 
and that o f  his descendants in the property, and the assertion of full 
dominion over it on the part of the East India Company. In Ii- , 
when (he Decennial Settlement was in contemplation or m course of 
being made, the Government of Lord Cornwallis granted the propertv to 
D. a minor and the grandson of A’s eousin, whom A had murdered m 
one of his raids. In 1802, B attained his majority. He was not dis-
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" S S  by a'W title from other zemindars till 1837, when the title of 
ed U ' f8 conferred upon him. K had two sons, who predeceas- 
in f a e‘lfC ! .eaY ? ^ w° sons- U s elder son’s elder son waived his rights 
an innn,4;i i 18 e]<̂eRJ; f,onX,; whom B desired to succeed him, as heir to 
and ], v;„ 6 ^ ‘ .le<̂  ^858, having executed a will in favor of C,
his other a c?UR,Snr'le.nt (taslim) of the raj to him. On B’s death,
scendihlo ?e grandsons claimed three-fourths of the property as de- 
to the nnl‘; *” es(atu 1,1 ôuv equal shares to the four grandsons according 
Calcutta 6 rHi'"!u law- The wiU was upheld both by the
held bv the r rC°T' -and bef?re ,tI.,e thivy Council. It was, Loreover, 
evidence to tl  ̂°" is llPfi of the Privy Council that, in the absence of all 
with all Itc ; le.?on,trary> the grant to B was a grant of the old zemindari 
in" its dpseen rm as no intention was expressed of altev-
thf „,..,„t tl ,lb!? qnnhtv, this quality must be regarded as included in 
in suceesslnn* t lt S'* scI,ect'0,u ° f a memb«r of the old family, the next 
what was self  ̂-L-w0 *'ue, though it could not make ancestral
B) was vet »t,"aCt*l^rev. hmd the property must be held self-acquired by 
the zeimnrli ‘ °D“-t°,s ’ow that the intention of Government was to restore 
transaction*^ “  ‘V®* ex,?ted before tlle confiscation; and that the 
of the t e n a n t  n?u S° mucb fhe creation of a new tenure as the change 
1793 could not le esercise of a vis major; that Regulation XT. of 
it be evilnpp a,^ f  the.character of the grant made in 1790, nor could 
three years b,,f 0t IP^entwn ° f the Government in making a grant 
Maharlbib Rf<- ,the Regulation was passed.—Baku Birpertab Sal.i 
^ u n  Ap l5  Je Sal“’ 12 M°°- ld ’ Ap’ 1 ! 9 W- B - Priv.

See Reg. X. of 1800 post, and Notes thereto.]

R E G U L A T IO N  I. O F 1 7 9 5 .
P assed on the 27th of March 1795.

M Regulation for fix ing  in  'perpetuity the Revenue assess
ed on the Lands in  the Province o f Benares ; for the 
niore general Restoration of the anpient Zeminddrs ■ 
and for extending to the Province of Benares the 
Mules prescribed in  Regulation X LI., 1793.

III. Fourth.— " The succession to zerain,laris is to take Rule regard, 
place according to the established laws, rules, and customs "'e suco®8*. 
of the country, as provided for in the Regulations passed, or daH.10 “ “ Si 
which may be enacted, for the Province of Benares.



R E G U L A T IO N  X L IV . OF 1795.
Passed on the 28th of August 1795.

A Regulation for removing certain restrictions to the ope
ration of the H indu  and Mahomadan Laivs xvith re
gard to the Inheritance of Landed, Property subject to 
the Payment of Revenue to Government in  the Pro
vince of Benares.

Preamble. O n  grounds similar to those stated in the Preamble to 
Regulation XI., 1793, for removing certain restrictions to the 
operation of the Hindu and Mahomadan laws with regard to 
the inheritance of landed property subject to the payment of 
revenue to Government in the Provinces of Bengal, Bahar 
and Orissa, the following rules have been enacted for the 
Province of Benares.

After the II. After the first day of the Fussily year 1204, if anybeginning ot J j  j  > j

the Fussily talukdar, zemindar, or other actual proprietor of land, shall 
landed pro- die without a will, or without having declared by a writing 
S id  accord- or verbally, to whom and in what manner his or her landed 
SflMj0 th(L Pr0Perty is to devolve after his or her demise, and shall leave 
or Hindu law, two or more heirs, who by the Mahomadan or Hindu law 
proprietor136* (according as the parties may be of the former or latter per- 
shaii have suasion) may be respectively entitled to succeed to a portion 
disposed of it of the landed property of the deceased, such persons shall 
sancrionedby succeed to the shares to which they may be so entitled.
those laws.
Two or more III. If  any talukddr, zeminddr, or other actual proprietor
ceeding to°' land, shall die subsequent to the period specified in sec-
an estate to ^ion 2  without a will, or without having declared by a writing 
to hold it as a or verbally, to whom and in what manner his or her landed 
ded estate j property is to devolve after his or her demise, and shall 

leave two or more heirs, who by the Mahomadan or Hindu 
law (according as the parties may be of the former or the 
latter persuasion) shall be respectively entitled to succeed to

f ( f j  <SL
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a poition of the lauded property of the deceased under the or one, or 
i nle contained in that section, such persons shall be at ^ s h a r e r s  °f 
liberty, it they shall prefer so doing, to hold the property as a ?llowed t0 
jo u h  undivided estate. If one, or more, or all of the sharers possession of 
shall be desirous of having separate possession of their re - tllel1 slialds’ 
spective shares, a division of the estate shall be made in the 
manner directed in Regulations XXV., 1793, and XXVI.,
I f 95, and such sharer or sharers shall have the separate pos
session of such share or shares accordingly. If there shall be ortwoormore 
three or more sharers, and any two or more of them shall be pL^tteTto 
desirous of holding their shares as a joint undivided estate, h°ld their
thorr oL li i . shares as a

j  snail be permitted to keep their shares united accord- joint smdivi- 
in g ly . ded estate.

. I t is to be understood that, if any one or more of Shares held 
such sharers shall apply to have the separate possession of toKssesseJ 
Ins or their share or shares, the proportion of the public jam& 
charged upon the whole estate, which is to be assessed upon 
such share or shares, is to be adjusted according to the rules 
prescribed in section 7, Regulation XXVII., 1795.

^ • Nothing contained in this Regulation is to be constru- This Regnla-
, to eutit]e any person to a share of an estate which may tio? uo“ oba 
Do vin I, i i , . . .  ^ lorce until

iow beld entire by any individual, or that may devolve t;|le beginning
G|Vire to any individual prior to the beginning of the Fussily yeari204,Sand
year 1204 in exclusion of the other heirs of the last pro-
F ietor under the custom in virtue of which such individual speotively.

lBay so h°ld or succeed to the whole of such estate, and for
j^ie future abolition of which this Regulation is enacted;

ut such person or persons are to be considered bound in ’the
cases specified in clause tenth, section 35, Regulation XXII.,
■®V95, by what they had acquiesced in.

'• I. Nor to prohibit any actual proprietor of land b e -Nor to pre- 

lueathing or transferring by will, or by a declaration in t^sfening8 
‘• iiting, or verbally, either prior or subsequent to the Fussily their property

< _
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'An -Hie man- year 1204, his or her landed estate entire, to his or her
uer nnd to
whom they eldest son or next heir or other son or heir in exclusion of all
may think ,, . . .
propnr, pro- otlier sons or heirs, or to any person or persons or totwoor more 
Tided tho 0f Ing or l]L.r heirs in exclusion of all other persons or heirs
transfer ho 1
not repug- in the proportions and to be held in the manner which such
Hindu or Ma- proprietor may think proper, provided that the bequest or
homadan law, transfer be not rep u gn an t to any R eg u la tio n s th at have been  or the Regu- 1 °  ^ °
lations of the or may be passed by the Governor-General in Council, nor 
General in contrary to the Hindu or Mahotnadan law, and that the 
Council. bequest or transfer, whether made by a will or other writing 

or verbally, be authenticated by, or made before, such wit
nesses and in such manner as those laws and Regulation re
spectively do or may require.

R E G U L A T I O N  X . O F  1800.

P a s s e d  o n  t h e  1 1 t h  o f  D e c e m b e r  1800.

A  Regulation fo r  'preventing the Division o f landed Es
tates in  the Jangal Mahals o f the Zillah of M idnapur 
and other Districts.

Preamble. By Regulation XI., 1793, the estates of proprietors of land 
dying intestate are declared liable to be divided among the 
heirs of the deceased agreeably to the Hindu or Makomadan 
laws. A custom, however, having been found to prevail in 
the Jangal Mahals of Midnapur and other districts, by which 
the succession to landed estates invariably devolves to a 
single heir without the division of the property, and this 
custom having been long established and being founded in 
certain circumstances of local convenience which still exist 
— the Governor-General in Council has enacted the following 
rule to be in force in the Provinces of Bengal, Baliar, and 
Orissa from the date of its promulgation.

' GôX
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-p 1 ■ •J l. Regulation XT,, 1793, shall not be considered to super- Regulation 
sede or affect any established usage which may have obtained "?b
m the Jatigal Mahals of Midnapur and other districts, by tlle <[a".-al 
wh ich the succession to landed estates, the proprietor of Midnapur and 
which may die intestate, has hitherto been considered to tricta*1'3' 
devolve to a single heir to the exclusion of the other heirs 
ot the deceased. In the mahuls in question the local custom 
of the country shall be continued in full force as heretofore, 
and the Courts of Justice be guided by it in the decision of ail 
claims which may come before them to the inheritance of 
lauded property situated in those maJuUs.

[See as. 36 and 37 of Reg. X II. of 1805. 
read L w t rllctl0'1. to be Put uPon this Regulation and Reg. XI. of 1703 
IRftlof Ind Tn Sosein v. BanfZakuraniJ.,
“ I t  was' however’ i T hf ' r L?Fdshlps of t,le Privy Council said 
of l7'rmv,! r hLd', ;?,' l'a ° ” the part of the appellant, that the Reg. 
tion (X of 'i8 m i°a e<l Wlt ' re8pect to this zemmdari by another Rogula-
sldps that tlds*htte'r R ’ , V ’ I V  i B“‘ il elear to their ford- 
in which a enefo R f .ulatl0nd'd not apply to undivided zemindaris 
siblc hut „ 1 ? |  “J'ght prevail that the inheritance should be indivi- 
custom “ ° -I ]an?ral lna!’a,s and other entire districts, where local 
vidnel pie.vat!f .  The construction contended for, Wr. that every indi
c t ;  zemu,darl> *" "'inch the custom had been that it should descend n 
entue, was exempted, would repeal the Regulation „f iron . , ‘ Ti Construction

S T i i i  c lL ;-t h a t * r
“ Two ^ Z n  r ( ° { the sa!,1.0i lodgment, their Lordships s a i d : - 1800 
havin.rBf X ? " ’;t fT ’ °"  W “ch tlle aPPcllant has rested his claim 
principally inslsf 1 beC.0,1‘ef necessary to dispose of the third, that 
family 'custom^tduO th e '"  ,hefo™ ns, riz. the supposed
entire o rev e  t  si cc G T  “ J '"  boen “ parated, but devolved
the existonc ' ' o f  1 ’ "d- tbat. such custom was still in force. If
deiennimTlm Un i T CUi r 1 p0,nt was the question fo he
upon it - fo r  tl '. I-""dslups, they would have entertained some doubt 
for a vc’rv lon e,.rc“msta«“  that the zemindari had been held entire

oclunrfom "19 t0 de,°'de tbat in the provinces of Bengal. Ltahar! andOrfssa loea! custom prevailing in an entire district may. though family 
cannot, make a zemind&ri impartible arid descendible to a «:n » lA  ; r ° 
cases to which Bengal Reg. XI. of 1793 is Ip X ,,h ie  In  £  t  
the Tirhut Raj* thfeir L o rd ltp s  s a i d “ We apprehend th a t th e ‘prim

Ap* lS7.e$h D m  Si'19 T' Ma!iara->'1 Xoiieshar Sing and others, T l. Moo. Imp

■ GOp^X
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ciple upon which we are about to proceed in this case admits of no doubt 
or question whatever. By the general law prevailing in this district 
(Tirhut), and indeed generally under the Hindu law, estates are divisible 
amongst the sons when there are- more than one son ; they do not 
descend to the eldest son, but are divisible amongst all. With respect 
to a raj, as a principality, the general rule _ is otherwise, and must he 
so. It is a sovereignty, a principality—a subordinate sovereignty and 
principality, no doubt, but still a limited sovereignty and principality— 
which, in its very nature, excludes the idea of division in the sense 
in which that term is used in the present case. Again, there is no 
doubt that the general law with respect to inheritance, as well as with
respect to other matters, may, in the case of great families, where it is
shown that usage has prevailed for a very long series of years, he con
trolled, unless there be positive law to the contrary. Now, it is said in 
this case that there is no positive law which excludes the divisibility', 
unless it he clearly proved to he an ancient raj, which it is denied that 

Reg. XI. of it is. But Reg. XI. of 1793 really has no bearing upon the case, for the
1/93 has no Regulation of 1793 is confined to cases in which there is no deed and
application n0 will exeented. While there is a deed, or where there is a will, it 
where there (]oes not g[ve a validity to that deed or that will which the deed or will 
is a deed or won]  ̂ not otherwise possess, but leaves it precisely where it stood 
wi'1- before ; therefore the Regulation of 1793 and Reg. X. of 1800 and the

authorities upon this point, wiiich have been referred to, do not appear 
to their Lordships to be at all involved in the consideration of the 
present case.” In this case there was a deed of gift by the late Raja 
to his eldest son. The decision did not turn on the point whether family 
usage can render a zeraindari impartible in cases to which the Regulation 
applies. It was decided merely that a raj, in respect of which there is 
evidence of family usage of impartibility, is an exception to the general 
rule of Hindu law as to partibility. Whether this general proposition 
would he affected by Reg. XI. of 1793 was not a question which arose, 
there being a deed oi gift, and the Regulation being therefore inappli
cable. Family usage through fourteen generations was proved, and the 
custom founded thereon was held to be a good custom in respect of a 
raj. In the Hunsapur case* (Babu Birpertab Sahi v. Maharajah 
Rajendra Pertab Sahi, X II. Moo. Ind. Ap. 1, and IX  W. R. R. 0. 15), 
their Lordships spoke of Reg. XI. of 1793 as “ a general law, which 
confessedly does not affect the descent of large zemindaris held as raj, or 
subject to kulachar or family custom.” It may be observed, however, 
that in this case also there was a deed or will, the validity of which was 
held to have been proved. In the Shnosung case the High Court held 
(IT. W. R. Civ. Rul. 80) that the estate in question was not an indivisible 
raj, and that an alleged family custom of descent to the eldest son to the 
exclusion of the other sons had not been proved. In appeal to the Privy 
Council, the decision on the first point was not seriously contested, and 
remained undisturbed. Their Lordships, having expressed their opinion 
that the estate after settlement with Government was held as an ordinary 
zemindari, observed that such settlement would not of itself have operated 
to destroy a family usage regulating the manner of descent. “ It 
would not have had this effect,” they proceeded, “ in the ease of a well- 
established raj (see Babu Birpertab Sahi v. Maharajah Rajendra

* For this case before the Calcutta High Court, sco IV. R. Special No. 97-
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■Rjjrtab Sahi, X II Moo. Ind. Ap. 1), and even in the case 'where the 
origin could not he shown, it may be assumed that it  would not of itself 
affect an existing family custom. Reg. XI. 1793 was passed soon after 
this settlement. That Regulation has been held not to he applicable to 
the succession of a well-established raj (see X II. Moore 1; and VI 
Moore 161—7). But the respondents contend that, notwithstanding 
the qualification placed upon it by Reg. X. 1800, it does govern a case 
like tl,e present, where the claim rests only on a continuing family 
usaw, and not on the peculiar character of the zemindari itself or on a 
local or district custoii (see R a ja  D idar Jloschi v. R a n i Zahuvanissa ,
I I . Moo. Ind. Ap. 411). Their Lordships do not think it necessary to 
give any opinion on the positive effect of Reg. XI. 1793, for they think 
taat in the present case there is sufficient ground for the presumption 
that, attei the settlement and this Regulation, the family were induced 
to regard the former state of things and the ancient tenures, whatever 
they were, at an end, and to consider and treat the property as an ordi
nary estate held under the British Government; and their acts show 
tha t they did so consider and treat it.”—XIX IV. R. Civ. Eul. 10. As 
the family custom set up was found to he no longer in existence, it thus 
became unnecessary to decide the question of the effect of the Regula
tion upon a zemindari. Should this exact point ever arise, i t  may 
perhaps be held that Reg. XI. of 1793 was merely intended to do away 
with the custom referred to in the preamble, viz. a custom originatin'* 
under the native administrations in considerations of financial conve” 
ntcnee, and repugnant both to Hindu and Mahomadan laws ; and that 
it  was not intended to interfere with any custom consonant with those 
laws, and having an_ origin wholly distinct from that here indicated.
■the case of the Nadia raj, which is another example of an impartible 
principality, was decided in 1792 before Reg. XI. of 1793 was passed 
(Strange s Hindu Law, Vol. II., p. 447). I t  was said in the judgment 
in this case, that by the 137th Article of the (old) Regulations it is 
directed that in cases of succession to zemindiiris the Judge do ascertain 
whether they have been regulated by any general usage of the pargana 
where the disputed land is situated, or by any particular usage of the 
family suing; and do consider in his decision the weight due to the 
evidence on this head. The following cases may well be referred to in 
connection with what has just been said A nand L a i Sinqh D m  v.
M aharaja  D heraj G arud N arain  Deo B ahadur, V. Moo. Ind. Ap.
82;* R aw at A rja n  Singh and R aw at D arjan Singh v. R aw at 
G nan Siam Singh, V. Moo. Ind. Ap. 169 ; Kattama N auchiar v. The 
R a ja  o f Shivagangah, IX. Moo. Ind. Ap. 539 (“ The zemindari is ad- 
mined to be in the nature of a principality, im partible and capable of 
enjoyment by only one member of the family at a time. But whatever 
B11ggefduons of a special custom of descent may heretofore have been 
made (and there are traces of such in the proceedings), the rule of suc
cession to it is now admitted to be that of the genera] Hindu law pre
valent in that part of India (district of Madura, Madras Presidency), 
with such qualifications only as How from the impartible character of 
the subject’ ): the cases connected with the Tipperah Raj, viz R am  
Gang a Deo v. Durga M ani Jttba-R aj, Ben S. I). A. Rep. Vol I 
p. 270: B ir  Chandra Ju b a -R a j v. NilJcrishna T ahur and others,

* Sec also for this case, Ben. S. D. A. Rep. Vol. VI. p ”8213



I. W. R. Civ. Rul. 177, and NilJcrishto Deb Barmano x. B ir  Chandra 
T a ku r  (in appeal before tlie Privy Council), I I I .  B. L. R. P. C. 19 
(“ Where a custom is proved to exist, it supersedes the general law, which, 
however, still regulates all beyond the custom") :— R a n i Bistoprea  
B  atmahadea v. Basudeb D a l Beworti Palnaick, II . W. R. Civ. Rul. 
232 (Keonghur Raj in Cuttack—Sons by wife of a lower caste rank 
after sons of same caste with I ta ja ):— N ityanand  M ard ira jx . Srikaran  
Juggem ath  Bewartah P atnaick, I I I .  W. R. Civ. Rul. 116 (Attgurh 
Raj in Cuttack—Brother to be preferred to son by a slave-girl) :—Raja  
H agendra N ara in  v. Ragliunath N a ra in  Deo, Suth. Rep. Jan .—July, 
1864,20 (Fulkusunah, Manbhoom):—Bogin and another x. Princess 
Victoria Gauramma a f  Coorg, I. Jur. 0. S. 109 :— B alia Bndernath 
Sahi Deyu, v. Dakar K asina th  Sahi and others, Ben. S. D. A. Rep. 
for 1845, p. 17 -.— M ahara j Kowar Basdeo Singh v. M aharaja R a d a r  
Singh Bahadur, Beu. S. D. A. Rep. for 1846, p. 22 :— R a n i H aro  
Sundari Debya v. R a ja  B isonaih Singh, Ben. S. 1). A. Rep. for 1847, 
p. 339 :— M utuvengada Chellasamy M anigar v. Tumbayasumy M a- 
nigar and others, Mad. S. D. A. Rep. for 1849, p. 27 :—and Jagannad- 
harow v. Kandarow, Mad. S. V. A. Rep. for 1849, p. 112.

As to fam ily usage unconnected with a raj or principality, the follow
ing cases may be consulted -.—Sarendra Nath R ai v. Hiramani. B ar
maid, X II. Moo. Ind. Ap. 91, and I. B. L. R. P. C. 32. (“ The pre
valence in any part of India of a special course of descent in a family, 

Family usage differing from the ordinary course of descent in that place of the pro- 
not connected perty of people of that class or race, stands on the footing of usage or 
with a Raj. custom of the fam ily. I t must have had a legal origin and have con

tinuance (see Abraham v. Abraham),* and, whether the property ho 
ancestral or self-acquired, the custom is capable of attaching and of being 
destroyed, equally as to both):—Doe d. Jagomohan R ai v. Srimati 
Nimu Dasi, Morton’s Cases in Hindu Law by Montriou, p. 595. (“ I
have no hesitation in saying that we are bound to take notice of any 
special customs which may exist among the Hindus, or which can be con
sidered as the law of any particular part of the country, but then there 
must be an averment in the pleadings to show that this custom prevails, 
and ought to be received as the law of that place, notwithstanding that 
it varies from the general laws of tile Hindus. Mr. Ellis of the Madras 
Civil Seivice has shown that many customs'and usages have been adopted 
from a former people by their Brahmiuieal conquerors, and have become 
a part of the Hindu Code, although not in any degree founded on the 
Shastras. It may be said that, from the year 1756 to the year 1765, 
there was a double Government in this country, and during this period 
there was no registry of any Regulations. To those who minutely study 
the history of that period, it must be evident that many usages were then 
introduced that are now recognized as Hindu customs; and, if any of 
the usages which were introduced at that period are relied upon as law, 
we are bound to take notice of them, should it be shown to us that they 
have become the written law of the land. But even if they have not 
become written law, and they are specially pleaded, we must still recog
nize them as a valid subsisting custom, on the presumption that this 
custom had its origin in some lawful authority, and there will be no more 
difficulty in doing this than there is in recognizing the local customs of

* IX. Moo. Ind. Ap. 224.
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England” ':— Gopal Sindh Man Data Mahapater v. Narattan 
Sindh and othersf Ben. S. D. A. Rep. for 1845, p. 195 :—RasicJc Lai 
Bhanj and others v. Purush Mani, Ben. S. D. A. Rep. for 1847, 
p. 205 :—and Samran Singh and others v. Khedan Singh and another,
Ben. S. D. A. Rep. for 1814, p. 116. As to the destruction of such 
a custom by non-user or discontinuance, the following observations were * 
made in Baja Raj Kissen Singh v. Ramj'ai Surma Mazumdar and 
others (XIX. W. R. Civ. Rul. 12) :—“ Their Lordships cannot find any 
principle or authority for holding that in point of law a manner of 
descent of an ordinary estate, depending solely on family usage, may not 
he discontinued, so^asto let in the ordinary law of succession. Such family 
usages are, in their nature, different from a territorial custom which is 
the lex loci binding all persons within the local limits within which it 
prevails.  ̂ It is of the essence of family usages that they should be 
certain, invariable, and continuous; aud well-established discontinuance 
must jpe held to destroy them. This would be so when the discontinuance 
has arisen from accidental causes ; and the effect cannot be less, when it 
has been intentionally brought about by the concurrent will of the 
family. It would lead to much confusion and abundant litigation, if 
the law attempted to revive and give effect to usages of this .kind after 
they had been clearly abandoned, and the abandonment had been long 
acted upon.]

# Per Grey, C.J.

M A D K A S  E E G . I I I . O F 1 8 0 2 .
X \ I. (cl. 2).—In all cases of a Mussulman, or other person Executors to 

subject to the jurisdiction of the Zila Courts, having at his Mahonlfidana’ o and others
death left a will and appointed an executor or executors whose heirs
to carry the same into effect,, and in which the heir to the qualified 
deceased may not be a disqualified landholder subject to the holders,

• to take
superintendence of the Court of Wqrds, the executors so charge of as- 
appointed are to take to charge of the estate of the deceased, cate trust*6" 
and proceed in the execution of their trust according to the p“n>'|s not 10 
will of the deceased and the laws and usages of the country, cept on regu. 
without auy application to any Officer of Government for Procetare i^ ' 
his sanction; and the Courts of justice are prohibited to inter- sucl> com‘ 
fere in such cases, except in a regular complaint against the 1>Uuut' 
executors for a breach of trust, or otherwise, when they are 
to take cognizance of such complaint, in common with all
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others of a civil nature, talcing the opinion of their law 
officers upon any legal exception to the executors, as well as 
upon the pyi'ovision to he made for the administration of the 
estate, in  the event of the appointed executor being set aside, 
and generally upon all points of law that may occur; with 
respect to which the Judge is to be guided by the law of the 
paities, css expounded by his law officers, subject to any 
modifications enacted by the Governor in Council in the 
form prescribed by Regulation I., 1802*

v  far ^ I T u - 1'63, t0 Hiridns’ waa repealed by Mad. Reg.
b ; 2  l e t  No Vm of 1867 9 “  aPPli°S t0 laW °ffiCera 18 reP°alcd

B E N G A L  REG. X I. OF 1 8 1 6 .
Passed on the 10th of May 1816.

A Regulation fa,r receiving, trying, and deciding claims to 
the right of inheritance or succession in  certain tri
butary estates in  Zila Eatak.

olagel'to ^ ie Superintendent, in deciding cases of the above
don Of esach natUr<3’ Shail be generally guided by the established laws and 
claims. usages of the respective tributary estates.

B O M B A Y  REG . IV . O F 1 8 2 7 .
Passed on the 1st January 1827.

obsTrted by XXVI. The law to be observed in the trial of suits shall 
Courts. be Acts of Parliament and Regulations of Government appli

cable to the case; in the absence of such Acts and Regulations, 
the usage of the country in which the suit arose; if none such 
appears, the law of the defendant, and in the absence of
specific law and usage, justice, equity, and good conscience 
alone.*

i°8f7£ e Bombay Presidency except the

' GôX



A JM EBE BEG. III . o f  1877.
A Regulation to declare and amend the law in  force in  

Ajmer and, Merwdra.
IY. In questions regarding succession, special property of Claims under 

females, betrothal, marriage, dower, adoption, guardianship, dowor. 
minority, bastardy, family-relations, wills, legacies, gifts, 
partitions, or any religious usage or institution, the rule of 
decision shall be the Moliammadan law in cases where the 
parties are Mohammadans, and the Hindu law in cases 
where the parties are Hindus, except in so far as such law 
has been by legislative enactment altered or abolished, or 
is opposed to the provisions of this Regulation :

Provided that, when among any class or body of persons, 
or among the members of any family, any custom prevails 
which is inconsistent with the law applicable between such 
persons under this section, and which, if not inconsistent 
with such law, would have been given effect to as legally 
binding, such custom shall, notwithstanding anything herein 
contained, be given effect to.

XXXII. When any claim is made under a contract of Rules of de
dower entered into by a Mobammadan husband, whether such ^/'certain 
claim is made during his life-time or after his death, and olasses> 
whether it is a claim made by a plaintiff, or a claim by way of 
set-off or lien made by a defendant, the Court shall allow such 
amount only as appears to be reasonable with reference to 
the means of such husband, anything,.to the contrary in such 
contract notwithstanding. •

•
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ACT V. OF 1843.'

Passed on the 7th of April 1843.

A n  Act for declaring and amending the law vegancling 
the condition oj Slavery within the Territories of the 
East Ind ia  Company.'

Prohibition Of 1. No public officer shall, in execution of an y  decree or
sale of person , r  ~  J
or right to his orc*er Court, or ior the enforcement of any demand of 
ground ofsla- rei1  ̂ or revenue, sell or cause to be sold any person, or the 
very. right to the compulsory labor or services of any person on

the ground that such person is in a state of slavery.

forcement" of 2' N° riShts arising out of an alleged property in the person
rights arising and services of auother as a slave shall be enforced by any *
property in or Cnmina! Court or Magistrate within the territories
person as a 0f th e  East In d i  I Company, elavo. r j
Bar to dia- 3. No person who may have acquired property by his own
property on industry, or by the exercise of any art, calling, or profession,
owner̂ s°Bla- 0r by inheritance, assignment,gift, or bequest, shall be dispos-
very. sessed of such property, or prevented from taking possession

thereof, on the ground that such person, or that the person
from whom the property may have been derived, was a slave.

•
Penal offence 4. Any act which would be a penal offence if doue to a 
leged slave. r̂ee man be equally an offence if done to any person 

on the pretext of his being in a condition of slavery.
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ACT XXI. OF 1850.
Passed on the 1 1 t h  of April 1850.

A n  Act for extending the principle of section 9, Regula
tion Y IL , 1833, of the Bengal Code, throughout the 
Territories subject to the Government of the East 
Ind ia  Company.*

W h e r e a s  it is enacted by section 9, Regulation VII., Preamble.
1832, of the Bengal Code, that “ whenever in any civil suit 
the parties to such suit may be of different persuasions, when 
one party shall be of the Hindu and the other of the 
Muhammadan persuasion, or where one or more of the 
parties to the suit shall not be either of the Muhammadan 
or Hindu persuasions, the laws of those religions shall not 
be permitted to operate to deprive such party or parties of 
any property to which, but for the operation of such laws, 
they would have been e n ti t le d a n d  whereas it will be 
beneficial to extend the principle of that enactment through
out the territories subject to the G tverument of the East 
India Company, it is enacted as follows t—

1. So much of any law or usage now in force within the Law or nsago
territories subject to the government of the East India
Company, as inflicts on any person forfeiture of rights or or affeots>

, , , , . . . ® rights onproperty, or may be held in any way to impair or affect any change of
right of inheritance, by reason of his or her renouncing, or ios'3Sofcasta
having been excluded from the communion of any religion, toceaBeto 

°  , J °  ’ be eatoned.
or being deprived of caste,j- shall epase to be enforced as 
law in the Courts of the East India Company, and in the 
Courts established by Riyal Charter within the said terri
tories. j:

* Declared to apply to ohc whole of British India, except the Scheduled 
Districts, Act No. XV. of 1874. 

f  13 Beng. 25, 75—76.
X 9 Moo. X. A. 239,
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ACT I. OF 1869.
A d o p t io n  b y  M o h a m m a d a n  T a l u k d a r s  of  O u d h .

29. Every Mohammadan talukdar, grantee, heir, or legatee, 
and every widow of a Mohammadan talukdar or grantee, 
heir or legatee, with the consent in writing of her deceased 
husband, shall, for the purposes of this Act, have power to 
adopt a son whenever, if he or she were a Hindu, he or she 
might adopt a son.

Such power shall be exerciseable only by writing executed 
and attested in manner required by section 19 in case of a 
will and registered.

ACT NO. XX I. OF 1870.

R e c e i v e d  t h e  G o v e r n o r - G e n e r a l 's  A s s e n t  on  t h e  
19 t h  J u l y  1870.

A n  Act to regulate the Wills of Hindus, Jainas, Sikhs, and 
Buddhists in  the Lower Provinces of Bengal and in  the 
towns of Madras and Bombay.

Partial repeal 4. On and from that day, section 2 of Bengal Regulation 
guiation V. * pi 1799 shall be repealed so far as relates to the execu- 

860' tors of persons who are not Mohammadans, but are subject 
to the jurisdiction of a District Court in the territories sub
ject to the Lieutenant-Governor of Bengal.
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ACT YI. OF 1871.
THE BENGAL CIVIL COURTS ACT.

R e c e i v e d  t h e  G o v e r n o r - G e n e r a l ’s  A s s e n t  on  t h e  
10 t h  F e b r u a r y , 18 7 1.

A n  Act to consolidate and amend the lavj relating to the 
District and Subordinate Civil Courts in  Bengal.

24. "W here, in any suit or proceeding, it is necessary for Certain deoi. 
any Court under this Act to decide any question regard- aocordtgto 
ing succession, inheritance, marriage, or caste, or any religious uative law. 
usage or institution, the Mohammadan law in cases where 
the parties are Mohammadans, and the Hindu law in cases 
where the parties are Hindus, shall form the rule of decision, 
except in so far as such law has, by legislative enactment, 
been altered or abolished.

In-cases not provided for by the former part of this section 
or by any other law for the time being in force, the Court 
shall act according to justice, equity, and good conscience.

ACT IV. OF 1872.
TH E PUNJAB LAWS ACT.

R e c e i v e d  t h e  G o v e r n o r - G e n e r a l ’s  A s s e n t  on  t h e  
28t h  o f  M a r c h  18 72.

A n  Act for declaring which of certain rules, laws, and re
gulations have the force of law ir^ the Punjab, and for  
other purposes.

C iv il  J u d ic a t u r e .

5. In questions regarding succession, special property ofDeoMookfa 
females, betrothal, marriage, divorce, dower, adoption <ular certain cases 
diansbip, minority, bastardy, family-relations, wills, legacies" 
gifts, partitions, or any religious usage or institution the 
rule of decision shall be— ’ 16

14
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(a) any custom applicable to the parties concerned, which 
is not contrary to justice, equity or good conscience, and has 
not been, by this or any other enactment, altered or abolished, 
and has not been declared to be void by any competent 
authority;

(b) the Mohammadan law, in cases where the parties are 
Mohammadans, and the Hindu law, in cases where the par
ties are Hindus, except in so far as such law has been altered 
or abolished by legislative enactment, or is opposed to the 
provisions of this Act, or has been modified by any such 
custom as is above referred to.

ACT III. OF 1873.
THE MADRAS CIVIL COURTS ACT.

Received the Governor-G eneral’s assent on  the 
21st o f  January 1873.

A n  Act to consolidate and amend the law relating to the 
Civil Courts of the Madras Presidency subordinate to 
the High Court.

Law adminis. 16. Where, in any suit or proceeding, it is necessary for 
C^rurtgTo any Court under this Act to decide any question regarding
natives. succession, inheritance, marriage or caste, or any religious

usage or institution,
(a) the Mohammadan law in cases where the parties are 

Mohammadans, and the Hindu law in cases where the par
ties are Hindus, or,

(b) any custom (if such there be) having the force of law, 
and governing the parties or property concerned,

shall form the rule of decision, unless such law or custom 
has, by legislative enactment, been altered or abolished.

(c) In cases where no specific rule exists, the Court shall 
act according to justice, equity, and good conscience.*

* This is equivalent to B. 17 of Mad. Reg. II. of 1802, as to which see 9 
Moo. I. A. Cases, 195 and 303.

| | |  <SL
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ACT IX. OF 1875.
THE INDIAN MAJORITY ACT.

Received t h e  Governor-Generai/ s a s s e n t  o n  t h e  
2nd March 1875.

A.n Act to amend the Law vcspecting the age of Majovity.

W hereas, in the case of persons domiciled in British Preamble. 
India, it is expedient to prolong the period of nonage, and 
to attain more uniformity aud certainty respecting the age of 
majority than now exists; I t  is hereby enacted as follows:—

1. This Act may be called “ The Indian Majority Act, Short title. 
1875

It extends to the whole of British India, and, so far as Local extent, 
regards subjects of Her Majesty, to the dominions of Princes 
and States in India in alliance with Her Majesty;

and it shall come into force and have effect only on the Commence- 
expiration of three months from the passing thereof. operations

2. Nothing herein contained shall affect— Savingg

(a) the capacity of any person to act in the following 
matters (namely),—Marriage, Dower, Divorce, and 
Adoption ;

(b) the religion or religious rites and usages of any class
of Her Majesty’s subjects in India, or

(c) the capacity of any person who before this Act come3

into force has attained majority under the law appli
cable to him.

3. Subject as aforesaid, every minor of whose person or Ago of majo- 
property a guardian has been or shall be appointed bv anv r,ityofpersonsn  , ,  T .. , . , , J J domiciled in
court ot Justice, and every minor under the jurisdiction of British India.
any Court of Wards, shall, notwithstanding anything con
tained in the Iudian Succession Act (No. X. of 1865) or in

■ e°teX



any other enactment, be deemed to have attained his majority 
when he shall have completed his age of twenty-one years 
and not before:

Subject as aforesaid, every other person domiciled in 
British India shall be deemed to have attained his majority 
when he shall have completed his age of eighteen years and 
not before.

rity howcom ^  computing the age of any person, the day on which 
puted. he was born is to be included as a whole day, and he shall 

be deemed to have attained majority, if he falls within the 
first paragraph of section 3, at the beginning of the twenty- 
first anniversary of that day, and if he falls within the 
second paragraph of section 3, at the beginning of the 
eighteenth anniversary of that day.

Illustrations.

(a.) Z is bom in British India on the first day of January, 1850, and 
has a British Indian domicile. A guardian of his person is appointed by 
a Court of Justice. Z attains majority at the first moment of the first 
day of January, 1871.

(b.) Z is born in British India on the twenty-ninth day of February# 
1852; and has a British Indian domicile. A guardian of his property is 
appointed by a Court of Justice. Z attains majority at the first moment 
of the twenty-eighth day of February, 1873.

, (C-_) .Z js bom on the first day of January 1850. He acquires a 
domicile in British India. No guardian is appointed of his person or 
property by any Court of Justice, nor is he under the jurisdiction of any 
Court of Wards. Z attains majority at the first moment of the first day 
of January, 1868.

OP? <SL
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ACT XVII. OF 1875.
THE BURMA COURTS ACT.

R e c e iv e d  t h e  G o v e r n o r -G e n e r a l ’s a ssen t  on t h e

16th o f  S e pt e m b e r  1875.

A n  Act to consolidate and amend the laiv relating to the 
Courts in  British Burma, and for other purposes.

CHAPTER II.—L aw to b e  a d m in is t e r e d .

4. Where, in any suit or proceeding, it is necessary for Certain deci- 
any Court under this Act to decide any question regarding'^ordiAgto 
succession, inheritance, marriage, or caste, or any religious satire law. 
usage or institution,

the Buddhist law in cases where the parties are Buddhists,
the Mohammadan law in cases where the parties are Mo- 

hammadans, and
the Hindu law in cases where the parties are Hindus,
shall form the rule of decision, except in so far as such law 

has, by legislative enactment, been altered or abolished, or is 
opposed to any custom having the force of law in British 
Burma.

In cases not provided for by the former part of this section, 
or by any other law for the time being in force, the Court 
shall act according to justice, equity, and good conscience.

5. Except as provided in section 4, all questions arising Law to bo 
in suits before the Recorder of Rangoon shall be dealt with iZcourtof^ 
and determined according to the law for the time being Eeoordor of 
administered by the High Court in the exercise of its ordi- Ra,Ileoon, 
nary original civil jurisdiction.

—
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ACT XX. OF 1875.
Passed by  the President in Council on the 23rd 

N ovember 1875.

Received the assent o f  the Governor-General on the §lh December 1875.

A n  Act to declare and amend the Latu in  force in  the 
Central Provinces.

Rules of do- 5. In questions regarding inheritance, special property of 
of certain females, betrothal, marriage, dower, adoption, guardianship, 
classes. minority, bastardy, family-relations, wills, legacies, gifts, par

titions, or any religious usage or institution, the rule of 
decision shall be the Mohammadan law in cases where the 
parties are Mohammadans, and the Hindu law in cases where 
the parties are Hindus, except in so far as such law has been, 
by legislative enactment, altered or abolished, or is opposed 
to the provisions of this A ct:

Provided that when, among any class or body of persons, 
or among the members of any family, any custom prevails 
which is inconsistent with the law applicable between such 
persons under this section, and which, if not inconsistent 
with such law, would have been given effect to as legally 
binding, such custom shall, notwithstanding anything herein 
contained, be given effect to.

1(1)1 <SLACTS 11 ELATING TO MOHAMMAD AN LAW.



ACT I. OF 187G.
R e c e i v e d  t h e  a s s e n t  o f  t h e  L i e u t e n a n t -G o v e r n o r  o n  

t h e  23rd N o v e m b e r  1875, a n d  o f  t h e  G o v e r n o r - 

G e n e r a l  o n  t h e  11t h  J a n u a r y  1876.

A n  Act to 'provide fo r  the voluntary registration of Mo- 
hamm adan marriages and divorces.

W h e r e a s  it is expedient to provide for the voluntary re- Preamble, 
gistration of marriages and divorces among Mohammadans ;
I t  is enacted as follows :—

1. This Act shall commence and take effect in those dis- Local extent, 

tricts in the provinces subject to the Lieutenant-Governor
of Bengal to which the said Lieutenant-Governor shall extend 
it by an order published in the Calcutta Gazette ;* and 
thereupon this Act shall commence and take effect in the 
districts named in such order, on the day which shall be in 
such order provided for the commencement thereof.

2. In  this Act—unless there be something repugnant in Interpreta-
the subject or context— tl0n’

“ Moliammadan registrar” means any person who is duly 
authorized under this Act to register marriages and divorces:

“ Inspector-General of Registration” and “ registrar” re
spectively mean the officers so designated and appointed 
under the Indian Registration Act, 1871, or other law for 
the time being in force for the registration of documents :

“ district” means a district formed under the provisions of 
the Indian Registration Act, 1877."f‘

“ parda-nishin” means a woman who, according to the 
custom of the country, might reasonably object to appear in 
a public office.

* This Act has been oxtended to the districts of Dacca, Mytnensiugh, Baok- 
ergunge, Rungpore, Bogra, and Chittagong.— Calcutta Gazette. 1876, p.
69; to Noakholly, ibid., p. 650; to Tippernh, ibid., p. 1311; to Jesgoro, 
ibid., p. 1398 ; to Furreedporo, Pubna, Kooshtea, Dinagepore, Nat tore, ibid., 
p. 1192.

t  Aot No. III . of 1877, s. 2, para. 3.

f ( |) | ' vQT
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Lieutenant- 3. It shall be lawful for the Lieutenant-Governor to grant
Governor may . ■ . .
grant licenses a license to any person, being a Mohammadan, authorizing 
to register. to register Mohammadan marriages and divorces which

have been effected within certain specified limits, on appli
cation being made to him for such registration ; and in like 
manner it shall be lawful for the said Lieutenant-Governor 
to revoke or suspend such license:

Provided that no more than two persons shall be licensed 
to exercise the said functions within the same limits : and 
provided further that when two persons are so licensed to 
act within the same limits, the one shall be a member of the 
Sunni, and the other of the Shift sect.

Mohammadan 4. Every Mohammadan registrar shall use a seal bearin"
registrars to °
u.3o seals. the following inscription in the Persian character and lan

guage : “ The seal of the Mohammadan registrar of
^provide1*3 The Lieutenant-Governor shall supply for the office of 
seal and every Mohammadan registrar the seal and the books neces-
books.

sary for the purposes of this Act.
Hie pages of such books shall be consecutively numbered 

in print, and the number of pages in each book shall be 
certified on the title-page by the officer by whom such books 
are issued.

•Mohammadan 6. Every Mohammadan registrar shall keep the following 
keep regia-0 register-books :

Book I.—Register of marriages, in the Form A contained 
> in the schedule to this Act;

Book II.—Register of divorces other than those of the 
kind known as Khula, in the Form B contained in the 
schedule to this A ct;

Book III.—Register of divorces of the kind known as
Khula, in the I  orm C contained in the schedule to this 
Act.
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j 1. All entries in each register prescribed by the last pre- Entries to b0
ceding section shall be numbered in a consecutive series,uumbored- 
which shall commence and terminate with the year, a fresh 
series being commenced at the beginning of each year,

B. Every application for registration under this Act shall Applications 
be made to the Mohammadan registrar orally as follows be maXt0

I f  the application he for the registration of a marriage_
by the parties to the marriage jointly: provided that, if 

the man, or the woman, or both, be minors, application shall 
be made on their behalf by their respective lawful guard
ians: and provided further that, if the woman be a parda- 
inshin, such application may be made on her behalf by her 
duly authorized vakil.

I f  the application he for registration of a divorce other
than of the kind known as Khula—

by the man who has effected the divorce.

I j  the application he for the registration of a divorce of 
the kind known as Khula—

by the parties to the divorce jointly : provided that, if the 
woman be a parda-nishin, such application may be made on 
her behalf by her duly authorized vakil.

9. On application being made to a Mohammadan registrar Duties of 
tor registration under this Act of a marriage or divorce M°hammad£ul 
a i riiiu one month of the marriage or divorce being effected aPPlication. 
and not otherwise, and on payment to him of a fee of one 
rupee, the Mohammadan registrar shall—

((') satisfy himself whether or not such marriage or divorce 
was effected by the person or persous by whom it 
is represented to have been effected:

(b) satisfy himself as to the ideutity of the person ap
pearing before him and alleging that the marriage 
or divorce has been effected ;

15
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(a) in the case of any person appearing as representative 
of the man or woman (whether he appear as guar
dian or vakil), satisfy himself of the right of such 
person to appear.

If  the Mohammadan registrar be satisfied on the above 
points, and not otherwise, he shall make an entry of the 
marriage or divorce in the proper register:

Provided that no such entry shall be made otherwise than 
in the presence of every person who, by section 11 of this 
Act, is required to sign such entry.

Mohammadan 10. Nothing in the preceding section shall be held to 
receivolgr™ay prohibit a Mohammadan registrar from receiving a gratuity 
tQlty- iu excess of the prescribed fee of one rupee, when such

gratuity is voluntarily tendered.
Entries by 11. Every entry in a register kept under this Act shall be
whom to be J J °  r
signed. signed as follows :—

I f  the entry be of a marriage in  a register in  the Form A  
contained in  the schedule to this Act—

(1) by the parties to the marriage, or, if either or both of
them be minors, by their lawful guardians respec
tively : provided that, if the woman be a parda- 
nishfn, the entry may be signed on her behalf by 
her duly authorized vak il;

(2) by two witnesses who were present at the marriage-
ceremony ;

(8) in cases in which the woman is represented by a vakil__
by two witnesses to the fact of the vakil having 
been duly authorized to represent her;

(4) by the Mohammadan registrar.

I f  the entry be of a divorce other than the k in d  known  
as Khula in  a register in  the Form B contained in  the 
schedule to this Act—

• G0|*X



t(i)| - <sl
X X ? /  ACTS RELATING TO MOHAMMADAN LAW. k'

(1) by the man who has effected the divorce ;
(2) by the witness who identifies the man who has effect

ed the divorce;

(3) if the man be of the Stud, sect—by two witnesses to
the divorce being effected ;

(4) by the Mohammadan registrar.

I f  the entry be of a divorce of the hind known as K hula  
in  a register in  the Form G contained in  the schedule to 
this Act—

(1) by the parties to the K hula:  provided that, if the
woman be parda-nishin, the entry may be signed 
on her behalf by her duly authorized vakil;

(2) by the person who identifies the man ;
(3) by the person who identifies the woman ;
(4) if the application for registration has been made by a

vakil on behalf of the woman—by two witnesses 
to the fact of the vakil having been duly author
ized to represent h e r ;

(5) if the man be of the Sliid, sect—by two witnesses to
the divorce being-effected;

(6) by the Mohammadan registrar.

12. On completion of the registration of any marriage or Copies of er- 

divorce, the Mohammadan registrar shall deliver to each of giveiitcTpM ' 
the applicants for registration an attested copy of the en try ; ties-
and for such copy no charge shall be made.

13. In every office in which any register hereinbefore men- Index to bo 

tioned is kept, there shall be prepared a current index of the kept' 
contents of such register; and every entry in such index
shall be made, so far as practicable, immediately after the 
Mohammadan registrar has made an entry in any such regis
ter.

• e0X \
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beshewu'iu*0 ^ be ' n^ex 'mentioned . in the last preceding section 
index. shall contain the name, place of residence, and father’s name,

of each party to every marriage or divorce, and the date of 
registration.

It. shall also contain such other particulars', and shall be 
prepared in such form, as_ the Lieutenant-Governor may di
rect.

fesp t̂eiUmd Subject to the previous payment of the fees prescribed
t Z k ° lJ X  the iDdeX’ whether jt be in tbe ^ c e  of the Mohammadan 
ters taken. registrar or of the registrar of the district, and the copies of 

entries in such index, which are filed in the office of the 
registrar of the district under the provisions of section 22 of 
this Act, shall be at all times open to inspection by any 
person applying to inspect the same; and copies of entries 
in any of the registers, and of the certified copies of such 
entries, which are filed in the office of the registrar of the 
district under section 22 of this Act, shall be given to all 
persons applying for such copies.

Such copies shall be signed and sealed by the registrar of
the district or by the Mohammadan registrar, as the case 
may be.

c C £ d gear' 16 Ever? registrar of a district and every Mohammadan 
copies. registrar shall, for the purposes of this Act, be entitled to 

levy the following fees :—

for every search or permission to search in any index or 
register under his charge—four annas :

for every certified copy of any entry in a register other 
than the first referred to in section 12 of this A ct-one  rupee.

S S t *  ,  V- EVery M°hammadan registrar shall perform the duties 
cttrofo°fa° - 1  Under the Superintendence and control of
£*?regis- ®reg,strar m whose district the office of such Moham- 

madan registrar is situate.

/ s i # * -  • ® o ^ > \
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In the town of Calcutta every Moharamadan registrar 
shall perform the duties of his office under the superinten
dence and control of the Inspector-General of Registration.

Every registrar, and in the town of Calcutta the Inspec
tor-General of Registration, shall have authority to issue 
(whether on complaint or otherwise) any order consistent 
with this Act, which he considers necessary in respect of any 
act or omission of any Mohammadan registrar subordinate 
to him.

18. The Inspector-General of Registration shall exercise Inspector-
a general superintendence over offices of all Mohammadan Ke^sh-ation 
registrars, and shall have power from time to time to frame to exercise

i . . general super-rules consistent with this Act for the guidance of the said intendenoe. 
Mohammadan registrars, and the regulation of their offices 
generally.*

19. All rules framed in accordance with the last preced-Rules to be
ing section shall he submitted to the Lieutenant-Governor Lieutenant?
for approval, and after they have been approved, they shall Governor and 
i J published inbe published in the official Gazette, and shall then have the Gazette.
same force as if they were iuserted in this Act.

20. Every Mohammadan registrar refusing to register a Refusal to re
marriage or divorce shall make an order of refusal, and f ^ er'd(̂ be 
record his reasons for such order in a book to be kept for
that purpose.

21. An appeal shall lie against an order of a Mohammadan Appeal 
registrar refusing to register a marriage or divoice, to the sfuore^ki'r. 
registrar to whom such Mohammadan registrar is subordi
nate, if presented to such registrar within twenty days from
the date of the order, and the registrar may reverse or alter 
such order; and the order passed by the registrar on appeal 
shall be final.

* Sea Calcutta Gazette, March 29,1876, part i., p. 295 ; Hid April 5 1876 
part i., pp. 316—320; ibid., Aug. 23, 1876, part i., p. 1053. ’ *

1
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CBpteSof en- 22. Every Mohammadan registrar shall, at the expiration 
sent monthly of every month, send certified copies of all entries made by 
dDtric'ttrar°f during ^ e  month in the registers mentioned in section (5 

of this Act, and also of the entries which have been made in 
the index referred to in sections 13 and 14 of this Act, to 
the registrar of the district within which such Mohammadan 
registrar has been authorized to act, and the registrar, on 
receiving such copies, shall file them in his office.

Registers to 23. Every Mohammadan registrar shall keep safely each 
e given up. regjsj-er untj{ ^he same shall be filled, and shall then, or 

earlier if he shall leave the district or cease to hold a license, 
make over the same to the registrar of the district for safe 
custody, or to such other person as the registrar may direct. 

Lieutenant- 24. The Lieutenant-Governor may from time to time pre- 
maVpreacribe scribe such rules as he thinks fit, provided that such rules be 
rule3, not inconsistent with any provision of this Act,

(a) for determining the qualifications to be required from
persons to whom licenses under section 3 of this 
Act may be granted ;

(b) for regulating the attendance of Mohammadan regis
trars at the celebration o.f marriages, and their 
remuneration for such attendance ;

(c) for regulating the grant of copies by registrars and
Mohammadan registrars;

(cl) for regulating the paymeut by the Mohammadan re
gistrars of the cost of the seals, forms of registers,, 
stationery, and any other ^articles which may "be 
supplied to them by the Government;

(c) for regulating the application of the fees levied by 
registrars of districts and Mohammadan registrars 
under this A ct; and

( /)  for regulating such other matters as appear to the 
Lieutenant-Governor necessary to effect the pur
poses of this Act.
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J?lie Lieutenant-Governor may, from time to time, cancel 
or alter any such rules *

25 Every Mohammadan registrar shall be, and be deemed Mohammadan 
to be, a public officer, and his duties under this Act shall be puMoTffmer 
deemed to be public duties.

26. Nothing in this Act contained shall be construed to Savingclanse.

(а) render invalid, merely by reason of its not having-
been registered, any Mohammadan marriage or 
divorce which would otherwise be valid;

(б) render valid, by reason of its having been registered,
any Mohammadan marriage or divorce which would 
otherwise be invalid;

(c) authorize the attendance of any Mohammadan registrar 
at the celebration of a marriage, except at the re
quest of all the parties concerned;

(cl) affect the religion or religious rites and usages of any 
of Her Majesty’s subjects in India;

(e) prevent any person, who is unable to write, from put
ting his mark, instead of the signature required by 
this Act.

SCHEDULE—(see sections 6 and 11).
F okm A. B ook I.

Register of Marriages (asprescribed by section 6 of the Act for the 
■ Z rc e l)Vy ReglSirati°n ° f  M ohammadan Marriages and D i-

1. Consecutive number.
2. Name of the bridegroom and that of his father, with their remec 

five residences.
3. Name of the bride and that of her father, with their respective

residences. e

* Soe Calcutta Gazette, March 29, 1876, part i.. p 296- ih:s a •, - 
part i., pp. 316—320; ibicl,, Aug. 23, 1876, part i., p, 1053, ’ ' ’’ AprJ



4. Whether the bride is a spinster, a widow, or divorced by a former 
husband, and whether she is adult or otherwise.

5. * Name of the guardian of the bridegroom (if the bridegroom be a 
minor) and that of the guardian’s father, with specification of the guar
dian’s residence, and of the relationship in which he stands to the bride
groom.

6. * Name of-the guardian of the bride (if she be a minor) and that of 
his father, with specification of his residence, and the relationship in 
which he stands to the bride.

7. f  Name of the bride’s vakil, and of his father, and their residences, 
with specification of the relationship in which the vakil stands to the 
bride.

8. f  Names of the witnesses to the due authorization of the bride’s vakil, 
■with names of their fathers and residences, and specification of the rela
tionship in which they stand to the bride.

9. Date on which the marriage was contracted—to be given according 
to the English style and according to the era current in the district.

10. Amount of dower.
11. How much of the dower is mu’ajjal (prompt) and how much mn'- 

wajjal (deferred).
12. Whether any portion of the dower was paid at the moment. I f  so, 

how much.
13. Whether any' property' was given in lieu of the whole or any por

tion of the dower, with specification of the same.
14. Special conditions (if any).
15. Names of village or town, police-jurisdiction, and district in which 

the marriage took place.
16. Name of the person in whose house the marriage-ceremony took 

place, and that of h is father.
17. Date of registration—to be given according to the English style.

F obm B. B ook I I .

Register o f Divorces other than those o f the h ind known as K hula
(prescribed by section 6 of the Act fo r the voluntary Registration
of Muhammadan Marriages and Divorces).

1. Consecutive number. ,
2. Names of the husband and of his father, and their residences.
3. Names of the wife and of her father, and their residences.
4. Date of divorce—according to the English style and according to 

the era current in the district.

* These columns will be blank if the bride and bridegroom, respectively, 
are not represented by guardians.

t  These columms will be blank when the bride is not represented by a 
vakil.

t(f)| <SL
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Description of divorce.
6. Manner in which the divorce was effected.
7. Names of the village or town, police-jurisdiction, and district in 

which the divorce took place.
_ 8. Name of the party in whose house the divorce took place, and of 

his father.
0. Aames of witnesses to the divorce (if any), the names of their 

fathers, and their respective residences.
tO. Name of party identifying the husband before the Mohammadan 

registrar, and that of his father, and their residences.
11. Date of registration—to he given according to the English style.

✓  F oeji C. Book I I I .

Register of Divorces of the kind known as Khula (prescribed by sec
tion 6 of the Act for the voluntary Registration of Mohammadan
Marriages and Divorces).
1. Consecutive number.
2. Name of the husband and that of his father, and their residences.
3. Name of the wife and that of her father, and their residences.
4. Date of S i m l a —according to the English style and according to 

the era current in the district.
5. Amount of dower.
6. Whether K hu la  was acknowledged by the wife in person before the 

Mohammadan registrar.
I f  s°. name of the party identifying her before the Mohammadan 

icgistrar, and that of his lather, and their residences, with specification 
of the relationship which he bears to her (if any).

8-* If  the K hula  be acknowledged before the Mohammadan registrar 
by the wdfe’s vakil, his name and that of his father, and theiv residences, 
with specification of the relationship which the vakil beam to the wife 
(if any).

9. Names of the two witnesses to the due authorization of the wife's 
vakil and those ot their fathers, with their residences.

10 Name of village or town, police-jurisdiction, and district where the 
K hula  took place.

th a t of^hisfather!8 PerS°U *  Wh°86 h°USe the *****  took P ^ e ,  and

12. Names of (lie witnesses (if any) to the divorce being effected, the 
names of their fathers, and their residences.

13. Name of the person identifying the husband, and that of hi» 
father and their residences.

14. Date of registration—to be given in the English style.

* This column will bo blank if the woman is not r e p r e B e n ^ d ^ ~  t . ~

1G "
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R E V I S E D  R U L E S  U N D E R  S E C T I O N S  18 A N D  2 4  OF  

A C T  1, (B .C .) OF 1876  (A N  A C T  TO P R O V I D E  F O R  
T H E  V O L U N T A R Y  R E G I S T R A T I O N  OF M O H A M -  

M A D A N  M A R R I A G E S  A N D  D IV O R C E S ),

Nominationof 1, As soon as the Act has been extended to any district 
Mohammadan .
registrars. under section 1, the District Registrar shall nominate a suf

ficient number of persons to be licensed as Mohammadan 
registrars under section 3. He shall also specify the limits 
within which each of the persons so nominated shall exercise 
the functions of Mohammadan registrar.

Formofappli- 2 . The District Registrar’s nomination shall be submitted 
cation.

to the Inspector-General of Registration, and shall be accom
panied by the original application of each nominee in the 
form below, and also by a certificate of good moral character 
signed by three Mohammadan gentlemen of known respect
ability and position, aud countersigned by the District 
Magistrate :—
Application fo r  a Mohammadan Registrarship under A nt I .  o f  1876 

(an A c t to provide fo r  the voluntary Registration o f Mohammadan 
Marriages and Divorces) a t , thana , district o f

£ § 00 ° ? d §  S ? S | l-SisfS 8T.S"8 a ►> 5 S.e o g o -a «. g f c £ g g  §-§ “j

If ti Uni  111 I.H'Ui Hi.
l i rf n  2 §s”§ |i  ? 0Hi

§* E l i s ' S  I I  5b ® I >.
|  0- 2 Ev| § S g § 4  1 = 1  | §  J r f - g g S  1*8 s i
l ° i i  Stf | f : i i  >,11* *3 1 £  f i g
o I  -S S « p = | 0t - i § S l ^ l l ’| “ 0c « I *  I ° e ■§ a .
'S 'l'S  -S'S-l *> S .|iS  1 a |  !  S
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3. In the selection of Mohammadan registrars, perference Who may be 
shall ordinarily be given to ex-kazis and Government pen- notnmat-J- 
sioners, being Mohamtnadaus, who reside, or are willing to
reside, at a convenient place within the limits of the pro
posed jurisdiction; but no person shall be appointed a 
Mohammadan registrar merely by reason of some supposed 
hereditary right. A sub-registrar of assurances may be no
minated as Mohammadan registrar, provided he be a Moham
madan and is otherwise qualified.

4. The limits within which a Mohammadan registrar shall Jurisdiction, 
be licensed to act shall for the present coincide with the
limits of a sub-district under the Indian Registration Act, 
or with the jurisdiction of a police-station. The head
quarters shall be at some convenient place within those 
limits.

5. The District Registrar’s nomination, with the accom
panying applications and certificates, shall be forwarded to 
Government by the Inspector-General of Registration with 
his remarks and recommendation.

6. Should such a course appear expedient hereafter, all Liability to 
Mohammadan registrars who may have been appointed under examma 10n- 
these rules, aud all future applicants for licenses, shall be
liable to examination in the following subjects :—

(1) Arabic and vernacular of the district.
(2) Mohammadan law of marriage and divorce.
(3) Act I. of 1S7G (B.O.), and the rules.
And if any person who has been appointed a Mohammadan 

registrar fail to pass such examination, his license will be 
liable to be cancelled. Such examination may be held at 
such times and places, and by such examiners, as the Lieute
nant-Governor may from time to time appoint.

7. Licenses to qualified persons who have been approved Form of 
of as Mohammadan registrars will be granted in the D l-ll00nS9' 
lowing form;—

f(S)| <SLACTS RELATING TO MOHAMMADAN LAW. 119
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License under section 3, Act I. (B.C.) of 1876.
To

of
Calcutta, the 187 .

By virtue of the authority conferred upon His Honor the 
Lieutenant-Governor of Bengal by Act I. (B.C.) of 187(h 
you are hereby authorized to register, in the manner pre
scribed by the above Act, all Mohammadan marriages and 
divorces which shall be effected within on
application being made to you for such registration.

§
2. It will be your duty carefully to observe the provisions 

of the above-mentioned Act, and such rules as may from 
time to time be prescribed by His Honor the Lieutenant- 
Governor, in pursuance of the power conferred upon him by 
the above Act.

3. This license shall continue in force until it is revoked 
or suspended by the said Lieutenant-Governor of Bengal.

By order of His Honor the Lieutenant-Governor of Bengal,

Secretary to the (government of Bengal.

of Uceme°n ^ len a Mohammadan registrar desires to give up his 
license, or is about to leave the place or district in which he 
has exercised the functions of Mohammadan registrar, he 
shall report the circumstances through the District Registrar 
to the Inspector-General of Assurances for the orders of 
Government.

officers! °f ^ When a Mohammadan registrar makes over charge of 
his office to a licensed successor, a certificate shall be jointly 
gi1. en for the date on which the office is made over, and of 
the safety and correctness of the records ; and this certificate 
Genera) °̂l war^e^ ^y the District Registrar to the Inspector-
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1CI Mohammadan registrars shall not be entitled to leave W e . 
as of right under the rules in force for Government servants.
The District Registrar may, however, grant leave in cases of 
urgency, but no leave exceeding one month shall be granted 
without the previous sanction of the Inspector-Geneial. All 
leave shall be at once reported to that officer, together with 
the arrangements made for carrying on the duties oi the 
Mohammadan registrar.

11. In cases of leave or absence from duty, the next near
est Mohammadan registrar shall ordinarily be appointed to 
carry on the duties of the absentee in addition to his own.

12. I t  is not intended that service as a Mohammadan regis- 
trar shall count as Government service, so as to give rise to 
any claim for pension or gratuity, or to leave allowances of 
any kind ; but it is not iutended by this to preclude the ap
pointment of sub-registrars or retired Government servants 
to be Mohammadan registrars.

13. The general control and supervision of the working of General con- 
the Act shall be exercised by the present inspecting staff 
attached to the Department for the Registration of Assur
ances.

14. The registers, forms, and seal to be used by a Moham- 
madau registrar, shall be ■ such only as are supplied by Go
vernment under section 5 of the Act. The Government 
shall rylso supply writing in k ; and no ink shall be used 
for making entries in the registers and indexes other than 
that supplied. The Government may also supply such other 
articles of stationery as are requisite. All such registers, 
forms, seals, ink, and other articles, shall be charged at cost 
price,'and shall ordinarily be paid for by the Mohammadan 
registrar a t the time they are supplied. But in any case, 
when the District Registrar thinks it necessary, he may 
defer the realization of the charge for a term not exceeding
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three months. In case of failure to pay at the prescribed 
period, the District Registrar should report the case for orders 
to the Inspector-General of Registration.

C°-jt°dy 15. The seal shall always remain in the personal custody of
the Muhammadan registrar, and shall be made over with the 
records to the officer appointed to receive the same whenever 
a Mohammadan registrar ceases, either temporarily or per
manently, to exercise his functions.

Table of fees. 16. A printed table of fees in the vernacular of the district 
shall be suspended in some conspicuous place in every 
Mohammadan registrar’s office.

Disposal of 17. The fees received by a Mohammadan registrar under 
sections 9 and 16 of the Act, and rules 21 and 50, may be 
retained by him as his lawful remuneration, provided that 
he duly pays for the registers and other articles supplied to 
him under rule 14. All fees received by a District Registrar 
shad be credited to Government in the same way as fees 
realized under the Indian Registration Act.

Attendanceat 18. When the attendance of a Mohammadan registrar is
marriages. . , , . . °

required at the celebration of a marriage, the party requiring
his attendance may make an application to the Mohammadan 
legistiai, specifying the place and time of the marriage, and 
that officer may attend. 19 * * *

19. I t shall be lawful for a Mohammadan registrar to travel
on circuit within his jurisdiction for the purpose of attending
at the celebration of marriages, provided that at least 15
days before the beginning of each month he affix at his office 
a public notice specifying the dates on which he will be at 
the several places which he purposes to visit; and on a 
written application made by any resident of such place, not 
less than one week before the date so fixed, he shall be bound 
to attend at the house of such resident at the time fixed for 
the celebration .of the marriage.
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,• Priority of application shall in all cases determine the
order in which the Mohammadan registrar shall be bound to 
attend such marriages in case any question of precedence 
arise.

21. Mohammadan registrars are at liberty to make their 
own terms as regards the extra fees to be given them for 
attending marriages. They are, however, prohibited from 
demanding fees beyond the following scale :—

(1) For attending a marriage under rule 18 at a place and
time fixed by the parties, Us. 10, plus travelling 
expenses at the rate of four annas a mile.

(2) For attending the celebration of a marriage under
rule 10 at a place and time fixed by the Registrar 
himself, Rs. 2. In such cases no travelling expenses 
will be charged.

22. When a Mohammadan registrar is present at the 
celebration of a marriage, he shall make an entry of the fact 
in the Register of Marriages (A) ; and a copy of such entry 
shall be included in the copies to be made under sections 12,
15, and 22 of the Act. 23 24

23 . If all the persons who, by section ] 1 of the Act, are Procedure on 
required to sign the entry of the marriage or divorce in the aPP1,catl0.n to 
proper register, are not present, registration shall be deferred absonceofany 
until they are all present; provided that no marriage or di- of thoParties- 
voice for registration of which application has been made
within one month, as required by section 9, shall be regis
tered after the expiration of three months from the date on 
which the marriage or divorce was effected.

24 . The Mohammadan registrar shall satisfy himself whe- Procedure 
ther or net a marriage was effected by the persons by whom trutiou'8®'*" 
it is represented to have been effected in the followin < 
m anner:—
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(1) by examining the parties to the marriage, or, if either
or both of them are minors, their lawful guardians.
If the woman be a parda-nishin, her duly autho
rized vakil shall be examined instead of the 
woman ;

(2) by examining the two witnesses who were present at
the marriage.

25. The Muhammadan registrar shall satisfy himself 
whether or not a divoice, other than the kind known as 
khula, was effected by the man by whom it is represented 
to have been effected by examining that man ; and if he be 
of the Shia sect, by also examining the two witnesses to the 
divorce being effected.

26. The Mohammadan registrar shall satisfy himself that 
a divorce of the kind known as khula, was effected by the 
persons by whom it was represented to have been effected in 
the following manner :—

(1) by examining the parties to the khula, provided that
if the woman be a parda-nishin, her duly consti
tuted vakil shall be examined instead of the tvoman ;

(2) if the man be of the Shi& sect, by also examining the
two witnesses to the divorce being effected.

27. The Mohammadan registrar shall satisfy himself of 
the identity of persons appearing before him as witnesses of 
a marriage or divorce, unless they are otherwise personally 
known to him, by examining at least one witness to the 
identity of each person so appearing.

28. In the case of any person appearing as the representa
tive of the man or woman (whether he appears as guardian 
or vakil), the Mohammadan registrar shall satisfy himself of 
the right of such person to appear by examining such per
son. If a vakil so appear, the Mohammadan registrar shall

' Gok s * \



Further examine witnesses to the fact of the vakil having 
been duly authorized to appear.

29. When the entry of the marriage or divorce has been 
made in the proper register, it shall be read over by the 
Mohammadan registrar to the persons who, by section 11, 
aie required to sign such entry. If they admit its correct
ness, the entr}' shall then be signed by them.

30. When a person who cannot write signs his name by 
means of a mark, his name shall be recorded at length, and 
the writer shall also sign his name in attestation that the 
mark was affixed in his presence.

31. If a Mohammadan registrar discovers any error in the Correction of 
form or substance of any entry of a marriage or divorce made errors‘
by him, he may within one month next after the discovery 
of such error, in the presence of the persons married, or, in 
case of their death or absence, in the presence of two other 
credible witnesses, correct the error by entry in the margin, 
without any alteration of the original entry, and shall sign 
the marginal entry and add thereto the date of such correc
tion, and he shall also make the like marginal entry in tho 
copies thereof.

And every entry made under this section shall be attested 
by the witnesses in whose presence it was made.

And, in case a copy has been already sent to the registrar, 
such person shall make and seud another copy thereof, con
taining both the original erroneous entry and the marginal 
correction therein made.

32. No erasures shall be made with a knife in any register 
book or record, but mistakes shall be corrected when necessa
ry with the pen, and shall be invariably attested by the re
gistering officer. Corrections are not to be obliterated or 
blotted out, so as to be illegible, but a line is to be drawn

17

|(t)| <SL\%VS!̂;V ACTS RELATING TO MOHAMMADAN LAW. K J T £ 3



through erroneous words with the pen, so that they may re
main legible.

Eefnaal to 33. The circumstances under which registration of a mar-resistor. 0
riage or divorce should be refused are as follows :—

(1) If the marriage or divorce was not effected within the
jurisdiction of the marriage-registrar to whom 
application for registration is made.

(2) If the application is not made by the persons speci
fied in section 8 of the Act.

(3) If application has been made after the expiry of one
month from the date on which the marriage or di
vorce was effected.

(4) If all the persons required by section 11 to sign the
entry in the proper register fail to appear within 
the time limited for such appearance by the Mo- 
hammadan registrar under rule 24.

(5) If the Mohammadan registrar fail to satisfy himself
that the marriage or divorce was effected by the 
person or persons by whom it is represented to 
have been effected.

A

(6) If the Mohammadan registrar fail to satisfy himself
as to the identity of the persons appearing before 
him and alleging that the marriage has been 
effected.

(7) In the case of any person appearing as the representa
tive of the man or woman (whether he appear as 
guardian or as vakil), if the Mohammadan regis
trar fail to satisfy himself of the right of such 
person to appear.

(8) If one of the parties applying for registration of mar
riage, or if the man applying for the divorce, ap- , 
pear to be of unsound mind.

f f l l  (ci
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In cases 2 and 8 the order of refusal shall ordinarily Refusal de- 

be deferred till one month has elapsed from the date o n ferred- 
which the marriage or divorce was effected; but if the 
parties declare their inability to comply with the require
ments of the law, or for any other reason wish that registra
tion should at once be refused, this may be done.

35. The reasons for refusal to register to be recorded under 
section 20 shall be concisely and clearly stated in each parti
cular case. When registration is refused under clause 5, 6< 
or i of rule 34, the Muhammadan registrar shall record the 
grounds of his decision.

36. Fees paid under section 9 shall not be refunded imless In ""hat cases 

registration is refused for one of the reasons numbered (1), refundc'd ' ° 
(2)> (3), and (8) in rule 34. Fees and travelling allowances
paid for the attendance of Mohammadan registrars at the 
celebration of marriages "shall be refunded only in cases 
where the Mohammadan registrar does not attend. Fees 
paid for searches iu the registers and indexes, cu for copies 
of entries, shall be refunded only when the searches are not 
made or the copies not given.

3?. The refund of fees paid to a Mohammadan registrar Manner of 
shall be made by him a,t once on application, and he shall re ûnd" 
take and file a receipt for the amount of such repayment 
from the person to whom it is made.

38. When a register book is closed a certificate to that of
effect shall be appended at the close of the written portion, volume, 
and a certificate showing the number of pages written upon
shall be entered on the first page, 39 40

39. The registers and indexes shall be kept in Urdu. Language to
be used.

40. The “ year” referred to in section 7 of the Act shall 
be a year of the Christian era, commencing on the 1st 
January and ending on the 31st December.

' e°i&X
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^-InSeses. 41. The index to marriages and divorces shall be prepared
from registers A, B, and CJ, and contain the following par
ticulars :—

1. Name of party. 6. Serial number for the year.
2. Father’s names. 7. Book.
S. Residence.* 8. Volume.
4. Place of registration. 9. Page.
5. Year of registration.

42. Names shall be indexed according to their first letter, 
and shall be arranged in the order of the Urdu alphabet. 
A mere title or designation of race shall not be taken as 
the index word.

Thus Shaikh Ramzan will be indexed Ramzan, Shaikh ; 
Mir Aulad Ali—Aulad Ali, Mir.

Catalogue. 43. A catalogue in form given below shall be kept up and 
permanently preserved in every Mohammadan registrar’s 
office, and on the occasion of every transfer of records the 
officer receiving charge of the records shall compare them 
with the catalogue and certify therein that he has found 
th m correct. Whenever any of the records are transferred 
to the district office, the fact shall be noted in the column of 
remarks, together with the date of transfer:—

* Residence includes village or town, police-station, and distriot.
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f  6 S j>
l l  § |
|  s .9 *
^3 3  O  V
J , o  -Z g>
5J§ Year. ,i5 a c. Remarks.O © -

= S |  2  . <3 °__ c*-4 m S<— o  43 o  e  °  °
*3  X  °  °  S  42 42•c ■§ £ ^  p a a a-© *2 fe ■ .13 o p P  §^ Q > ____  En t> 5zj 5

>
I

44. In district offices the following records shall be pre
served in perpetuity:—

All register-books A, B, and C, and their indexes.
The catalogue.
Register of refusals.
Register of appeals.
Reports of the destruction of records, and list of papers 

destroyed.

45. The following records may be destroyed after the Destruction of 
expiration of three full years from the period to which they reoonl8- 
rela te :—

Applications for registration or for attendance at the cele
bration of marriages under rules 18—19.

Applications for search or copies of extracts.
All correspondence, whether in the vernacular or in 

English, which is of an ordinary routine character, and 
which the registrar considers may be destroyed.

i / ___



46. No records or papers whatever shall be destroyed 
without the previous sanction of the Inspector-General,

Search and 47. Applications for search in the records, or for copies of 
copies' extracts therefrom, shall be made in writing; no stamp shall

be required on such applications. Applications made to the 
District Registrar shall be entered in the register kept by 
him for that purpose. Applications made to theMohamma- 
dan registrar shall be filed by him, the date of application and 
the date on which a search was made, or a copy delivered, 
being noted on the back of the application. If the register 
from which an extract is required has been transferred to 
the District Registrar or other person under section 23, 
the application, together with the prescribed fee, shall be 
forwarded by the Mohammadan registrar to such District 
Registrar or other person at the expense of the applicant.

48. A call for information from any court shall, if it neces
sitates search in the registers, be accompanied by the neces
sary fee for search. Officers of Government shall be per
mitted to inspect the registers without fee; but if the pro
duction of a register in any court is required, it shall be pro
duced by the Mohammadan registrar or other officer whom 
the District Registrar may depute for the purpose, who will 
be entitled to claim payment of his expenses like any other 
witness.

49. Besides the fees leviable under section 16 of the Act, 
a fee of eight annas may be charged for extracts and copies 
of orders and records not otherwise provided for in the law.

R. L. Mangles,

Ojfg. Secy, to the Govt, of Bengal. 

The August 1876.
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T H E  I N D I A N  L I M I T A T I O N  AC T.

No. XV. of 1877.

A n  Act for the L im itation of Suits, and fo r other 
purposes.

SCHEDULE II.
F irst D ivision—Suits.

p • j f  Time from which
No. Description of Suit. Limitation Pel’i°d  begins to

run.

103 By a Mohnmmadan for exigible Three years. When the dower is
dower (Mu’ajjal). demanded and re

fused, or .(where 
during the con
tinuance of the 
marriage no such 
demand has been 
made) when the 
marriage is dis
solved by death 
or divorce.

104 By a Moharamadan for deferred Ditto. When the mar-
dower (Mu’waiial). riage isdissolved

by death or 
divorce.

12S Suit during the life of a Hindu Twelve years. The date of the 
or Mohammadan female by a alienation.
Hindu or Mohammadan who, 
if the female died at the date of a
instituting the suit, would be 
entitled to the possession of 
land, to have an alienation of 
such land made by the female 
declared to be void except for 
her life or until her re-marriage.

141 Suit by a Hindu or Mohamma- Ditto. When the female 
dan entitled to possession of dies,
immoveable property on the 
death of a Hindu or Moham
madan female.
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ORIGIN OF MOHAMMADAN LAW .

( Sham achurn Sircar’s M oham m adan Lem, P a rt I., pp. S  
to 25 : Tagore Lem  Lectures, 1873.)

T h e  origin of this law is ‘ A l-K u rd n ,’ or * The K u rd n  
and the K u rd n  is believed by the orthodox Musalmans to 
have existed from eternity, subsisting in the very essence of 
God. The Prophet himself declared that it was revealed to 
him by the Angel Gabriel in various portions, and at differ* 
ent times. Its texts are held by the Muhammadans to be 
unquestionable and decisive, as being the words of God 
(Ivalamullah), transmitted to man through their Prophet, 
or, as he is emphatically called (by the believers), “ the last 
of Prophets, Muhammad, the Apostle of God.” Besides 
inculcating religion and theology, the K u rd n  contains also 
passages which are applicable to jurisprudence, and form the 
principal basis of the Sharaa. Thus the law of the Musul- 
mans is founded upon revelation" and blended with their 
religion, the K ierdn  being the fountain-head and first 
authority of all their laws, religious, civil, and criminal. But 
whenever the K u r d n  was not applicable to any particular 
case, which happened as the social relations and wants of 
the Muhammadans became more extended, recourse was had 
to supplement its silence to the S u n n a t  or S u n n a h * — that 
is, to whatever the Prophet had done, said, or tacitly allowed ; 
and also to H adis,f — that is, to the Prophet’s sayings, or the 
narration of what was said or done by him, or was in silence

* When in the nominative case of the singular number, the word 
* Sunnat' is commonly pronounced ‘ Sunnah.’ 

f  Hadis, though in the singular number (having Ahadis for its  plural), is 
in law generally used in the plural sense.



upheld by him. All these are considered by ilie orthodox 
Muhammadans to be the supplement to the Kurdn, and 
nearly of equal authority. The Sunnat and Hadis never 
were committed to writing by, or in the time of, the Arabian 
Legislator. At the time of Muhammad’s death, the Sunnat 
with the Kurdn formed the whole body of the Law. “ I  
leave with you,” said the Prophet, “ two things, which, so 
long as you adhere to them, will preserve you from error.
These are the book of God and my Sunnat.”

After the death of Muhammad various competitors came 
forward claiming to succeed to the Khilafat,1 and divided 
the people into rival and discordant factious.

But, notwithstanding that, the Sunnat, as well as Hadis, 
was preserved, from hand to hand, by authorized persons, 
and applied to many questions relating to things, both tem
poral and spiritual, touched upon in the Kurdn. After 
Muhammad’s death, the Sunnat and Hadis, though not re
corded, were cited by his surviving companions in order to 
decide occasional disputes, and to restrain men from certain 
actions which the Prophet prohibited : and thus, in the pro
cess of time, they became the standard of judicial deter
mination.

“ The articles of law, or, in other terms, the command
ments and prohibitions of God,” says Ibnu Khaldun, "were 
then borne (not in books, but) in the hearts of men, who 
knew that these maxims drew their origin from the book 
of God and from the doings and sayings of the Prophet.
Under these circumstances, the traditions very soon in
creased to such an extent that it became not only advisable, 
but also necessary, to make collections of them, and to 
separate those which were authentic from those which 
were of doubtful authority.”

7T

1 ‘ Khilafat’ 6iguifi.es viceregency, lieutenancy, as well as imperial dignity.

' e°î X
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Although the Kurdn was believed and received by all the 
Muhammadans as the words of the Most High, yet the 
discrepant interpretations of many of the material parts 
thereof given by the different expositors, the difference 
of opinion among the learned as to the principles or 
articles of faith (usul), the admission of particular Ahadxs 
by some doctors, and the rejection of the same by others, 
also the difference in the acknowledgment of a particular 
person or persons as being the Imam or Irndrns, created 
different sets of doctrines; and the followers of each of 
such sets constituted a particular sect.1

* * * * * *
In addition to the Kurdn, Sunnat and Hadis, there are 

the Jjmaa (concurrence), and Kiyas (ratiocination), which 
_ respectively form the third and fourth sources of Muham

madan law. The Ijrnaa is composed of the decisions and 
determinations of the Prophet’s companions (Sahabah), 
their disciples, the pupils of the latter (Tabiun), and other 
learned men. Like the Sunnat, the Ijmaa too was ori
ginally preserved in memory by learned men, who made 
the study and memorial preservation of the Sunnat and 
Ijmaa, as well as of the Kurdn, their special duty. These 
learned men were called ‘ Ildfiz’2 (preserver in memory), 
and in communicating their narratives to their disciples

1 The sects so formed are seventy-three in number. Of these seventy-
three sects, ten are stated in the Ghuniyat-ut-TaUbin to be the principal 
namely,—!—The Sunni; 2—Klniriji; 3—Shiah ; 4—MuatiziU • 5—Marl 
jiyaU ; 6—Mushabbihah ; 7—Juhuiiyah ; 8—Zarfciyah ; 9—NaiMrivah • 
aud 10 -Kil&biyah. Of these, the Sunnis constitute but one general sect’ 
tho Khdrijia are sub-divided into fifteen classes, the Muatizilis into six, the 
Murjiyahs into twelve, and the Shiahs into thirty-two, and the Juhiniyaha 
Najjiiriyahs, Zarariyahs, and Kildbiyahs form one sect each. ’

2 The appellation of Hafiz has been recently given to any one who knowB 
the Kurdn by heart; but formerly it was used by the Sunni Doctors to 
designate those who had committed to memory tho Kurdn, the Sunnat and 
the six saiilha or collections of Ahddis, and who could oite tha Isnad with dia- 
cnmination.

|(S)| <SL
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they made mention of the persons from and through whom 
those had successively passed before they came into their 
possession. This mention is termed Isndd1 (support), and 
according to the credibility attached to the narratives 
whose names are cited as Isn&d depended the authenticity 
and authority of the tradition and Ijmaa so related.

The Kiyas (ratiocination) which is the fourth source of 
the Muhammadan law among the Sunnis, and which consists 
of analogical deductions, derived from a comparison of the 
Kurin, the Hadis aud the Ijmaa, when these do not apply 
either collectively or individually to any particular case, 
is also allowed, with a greater or less extension of limit, by 
the different sects of the Sunnis; some, however, refusing 
its authority altogether.

Although the Kurdn, the traditions (or Hadis, including 
Sunnat), the Ijmaa and the Kiyas are the four sources upon 
which the la\y of the Sunnis is based, the Kurdn being the 
origin thereof, the Hadis, the second in authority to the 
Kurdn, the Ijmaa, the third, aud the Kiyas, the fourth, 
and although these are received in common by the Sunni 
sect, yet the circumstance of particular traditions being 
collected by some compilers, and not by others, also that of 
some traditions being received as authoritative by certain 
Doctors and rejected by others, also that of different con
structions being put to, and interpretations given of, several 
of the Ahddis by the commentators thereof, and also that of 
the Doctors considerably differing in their conclusions, as 
well as the difference in the exercise of Kiyds, has given 
rise to different sets of opinions or doctrines within the sect 
itself.

1 Aa allegation on the authority of another, whence “ support/'
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BASIS OP MUHAMMADAN LAW.

(Macnayhten’s Preliminary Remarks, Muhammadan Laio.)

T he  provisions of the Muhammadan Law of Inheritance 
have for their basis the following passages of the Kurdn :—
‘‘ God hath thus commanded you concerning your children.
A male shall have as much as the share of two females; but 
if they he females only, and above two in number, they 
shall have two-third parts of what the deceased shall leave; 
and if there be but one, she shall have the half: and the 
parents of the deceased shall have each of them a sixth 
part of what he shall leave, if he have a child; but if he 
have no child, and his parents be his heirs, then his mother 
shall have the third p a rt: and if he have brethren, his 
mother shall have a sixth part, after the legacies which he 
shall bequeath, and his debts be paid. Ye knoio not whether 
your parents or your children be of greater ttse unto you. 
This is an ordinance from God, and God is knowing and 
wise. Moreover, ye may claim half of what your wives 
shall leave, if they have no issue; but if they have issue, 
then ye shall have the fourth part of what they shall leave, 
after the legacies which they shall bequeath, and the debts 
be paid: they also shall have the fourth part of what ye 
shall leave in ease ye have no issue ; but if ye have issue, 
then they shall have the eighth part of what ye shall leave, 
after the legacies which ye shall bequeath, and your debts be 
paid: and if a man or woman's substance be inherited by 
a distant relation, and he or she have a brother or sister, each 
of them two shall have a sixth part of the estate; but if 
there be more than this number, they shall all be equal 
sharers in the third part, after payment of the legacies which 
shall be bequeathed and the debts, without prejudice to the

■ e°l̂ xIII <SL
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heirs.5’1 “ They will consult thee for thy decision in certain 
cases : say unto them, God givetli you these determinations 
concerning the more remote degrees of kindred. If  a man 
die without issue, and have a sister, she shall have the half 
of what he shall leave; and he shall be heir to her, in case 
she have no issue; but if there be two sisters, they shall 
have between them t^to-third parts of wdiat he shall leave . 
and if there be several, 'both brothers aud sisters, a male 
shall have as much as the portion of two females.55"

EURAIZ OR INHERITANCE.

(Baillie’s Digest of Muhammadan Law, pp. 693— 70 f.)
‘  F u r a iz 5 is the plural offureezut, a derivative from furz, Definition, 

which, as rendered in the dictionaries, means, ‘ appointment, 
precision, explanation,5 and is applied in law to anything 
that is established by precise and conclusive evidence. This 
branch of law is termed furaiz, because the siham, or shares, 
in a deceased person’s property, have been expressly 
appointed or ordained, aud are based or established on 
precise and conclusive evidence. So that there is an agree
ment between the ordinary and legal acceptations of the 
word.

The estate of a deceased person is applicable to four differ- Funeral ex-
. , . pensee are first

ent purposes—his funeral, lus debts, Ins legacies, and the to be paid, 
claims of his heirs. The funeral comprises the washing, 
shrouding, and interring of his body ; all of which arc to be 
performed in a manner suitable to his condition; aud for 
the necessary expenses incurred thereby, all his property is 
liable, save only property which is subject to some special 
charge, as a pledge, for instance, to which the pledgee has a 
preferable right.

1 Sale’s Kurin', pp. 84 and 95, Vol. I. 2 Sale’s Kurin, p. 127.
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"  Then debts. Debts are next to be paid; and debts may be wholly of 
health or wholly of sickness, or partly of health and partly of 
sickness. If they are wholly debts of health, or wholly debts 
of sickness, they are all alike, and none is entitled to any 
preference. If they are partly debts of health, aud partly 
debts of sickness, the former are preferred if the latter 
can be established only by the a^nowledgment of the 
deceased. But when the debts of sickness can be established 
by proof, or have been openly incurred for known causes, 
such as the purchase or destruction of property, or the 
proper dower of a wife, the debts of sickness are on the same 
footing as those of health. Debts not actually due at the 
time of the debtor’s death, become payable immediately on. 
the occurrence of that event, because the privilege of post
ponement is a personal right which dies with him. The 
death of a creditor has not the same effect, because the 
person to whom the right of delay belongs is still alive.1

Next lega- Legacies are next to be paid out of a third of what 
tout o°f artiM rernains after payment of funeral expenses and debts, unless 
of the residue, the heirs allow them beyond a third. Then the residue is to 

be divided among the heirs, according to their shares in the 
inheritance. This, or the preference of a legatee to the heirs, 
is only when the legacy is of something specific; for if it be 
a confused legacy, as the bequest of a third or a fourth, it has 
no right to preference. Nay, the legatee in that kind of 
legacy is a partner with the heirs, and his interest rises or 
falls with any increase or diminution of the testator’s estate.

Grounds of right to inheritance is founded on three different
inheritance. quaiities —nusub, which is kurabat, or kindred; special

cause, which is marriage, that is, a valid marriage, for there 
are no mutual rights of inheritance by a marriage that is

1 JoviluirruUoon-Neyycoah, Chap, Mordlnihut.
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invalid or void, according to all j1 and wula, which is o£ 
two kinds— ivula of emancipation, and luula of moozvalat, 
or mutual friendship; the superior being the heir to the 
inferior in both kinds, and not the inferior to the superior, 
unless when there is a special condition, as when he has 
said, ‘ I f I  die, my property is an inheritance to these/ when 
the inferior would be heir to the superior.

There are three different kinds of heirs—ashab ool furaiz, Tliree 
or sharers, asubdt,2 or agnates, and zuvool arham, or fer®n* kinds 
uterine relatives. The two last have been termed, from 
their position in the inheritance, residuaries and distant 
kindred.3 The sharers are firs t; then the residuary by 
nusub, or kindred; then the residuary for special cause, or 
the emancipator, whether male or female;4 then the 
residuary of the emancipator. After this, there is the return, 
that is, when there are sharers, but none of these residuaries, 
the surplus, if any, reverts to the sharers. Next are the 
distant kindred. After them the mowla of mutual friend
ship. Then a person in whose favour the deceased has made 
a declaration of nusub, or descent, as against another, but 
not such as to establish his descent, and has persisted in such 
declaration to his death. In  this, three conditions are im
plied. The declaration, of descent must be as against an
other, as, for instance, when the deceased has declared a 
person of unknown descent to be his brother, which involves 
a declaration against his father that the. person is his sou.
The declaration must be such as not to establish the descent 
of the person acknowledged, as when it is not acquiesced in

1 Zhorr ool Moekhtar, p. 852, from winch it appears that, with regard 
to this effect of an invalid marriage, there was no difference of opinion between 
Aboo Iluneofa and hie two disciples.

2 PI. of iisubut, usually pronounced asub.Ji.
3 By Sir William Jonc3, in his translation of the Sii'ajii/.iah.

4. Shwtefm, p. 1),



by the father. And the acknowledger must die without re
tracting his acknowledgment.1 The person next in succes
sion is one to whom the deceased has bequeathed the whole 
of his property. And, lastly, the beit-ool-mal, or public 
treasury.

Or S h a r e r s .

Twelve S ha rers  are all those for whom shares have been ap- 
eharera. pointed or ordained in the sacred text, the traditions, or 

with general assent. And they are in number twelve 
Ten of which persons; of whom the rights of ten are founded on nusub 

are by numb. or anq 0f two, on special causes. Of the former
Three males, there are three males, and seven females. The first of the
1. The father. majes jg the father, who has three states or conditions: 

one, when he has merely a share, which is a six th ; and it 
is when the deceased has left a sou’s son, how low soever. 
Another, when he is merely the residuary; and that is 
when there is no successor but himself, and he takes the 
whole property as residuary, or when there is only a sharer 
with him, who is not a child, nor child of a son (how low 
soever), as a husband, a mother, or a grandmother, and 
the sharer takes Iris share, and the father takes what 
remains as residuary. And the third state is when 
he is both a sharer and the residuary; as when there 
are with him a daughter and a son’s daughter, and he 
has a sixth as a sharer, the daughter, a half, or two- 
thirds when there are two or more daughters,—the son’s 
daughter, a sixth, and the father, the remainder as re-

2. True siduary. The second of the males, entitled by nusub, 
grandfather. |]ie true grandfather, and he is defined to be one into 

whose line of relationship to the deceased no mother enters,

1 Shureefta, p. 11.
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as the father’s father, or the father’s father’s father; one False grand-
into whose relationship to the deceased a mother enters fatller wl10 ■
being termed a false grandfather, as the father of the
father’s mother. The true grandfather is entirely excluded
by the father; but in default of him comes into his place,
save that he does not, like him, reduce a mother’s share
to a third of the residue, nor entirely exclude a paternal
grandmother. He excludes, however, all the brothers and
sisters of the deceased, according to Aboo Huneefa, with
whom the futwa concurs. The third of the males entitled 3. Half bro-

by nusub is the half brother by the mother, whose share, mothery th°
when there is but one, is a sixth; or when there are two or
more of them, a third, which is equally divided among
them all.

t Of females who are entitled by nusub, the first is the Seven fe- 
daughter, whose share, when she is alone, is a half; and “ ' f  xue 
when there arc two or more daughters, they have two-thirds daughter, 
between them. When there are both sous and daughters, 
the sons make the daughters residuaries with them, the 
share of each son being equal to that of two daughters.
The second are the son’s daughters, who, when there is no 2. Sou’s 
child of the loins, are like daughters, one taking a half,clauglltei’ 
and two or more taking two-thirds between them. When 
there is a son, the children of a son take nothing; wdien 
there is one daughter, she takes a half, and the son’s 
daughters have a sixth; and if there art two daughters, they 
take tivo-lliirds, and there is nothing for the son’s daught
ers. That is, when there is no male among the children 
of a son; but if there is a male, he makes the females 
(whether his sisters or cousins) residuaries with him, so • 
that if there were two daughters or more of the loins, they 
could have two-thirds between them, and the remainder 
would pass to the children of the sou, in the proportion

1 9



of two parts to the males and one part to the females. 
Though the male were iu a grade below them, he would 
make them residuaries with him; so that the remainder 
would be between him and them in the same proportion, 
or two parts to each male, and one to each female. Thus if 
there were two daughters, a son’s daughter, the daughter of 
a son s son, and the son of a son’s son, the daughters would 
take two-thirds, and the remainder be between the son’s 
daughter and all below her, in the proportion of two parts 
to the male, and one part to each female. The principle 
in this case is that a son’s daughter becomes a residuary 
with a son’s son, whether he is in the same or a lower

thfr ^  m°" Witl1 beiself’ wlien she is not a sharer.1 The third
of the females entitled by numb is the mother, who, like 
the father, has three states or conditions. One, when 
there is with her a child or child of a son, how low 
soever, or two or more brothers or sisters of the whole or 
half blood, and on whatever side they may be, and then 
her share is a sixth. Another, when there are none of 
these, and then her share is a third. And a third case is 
when there is a husband or a wife, and both parents; and 
then the mother has a third of what remains, after deduct- 
ing the share of the husband or wife, and the residue is 
to the father according to all opinions. But if in the place 
of the father there were a grandfather, the mother would 

godm other.6 have a tbird of the whole property for her share. The fourth 
is the true grandmother, as the mother’s mother, how high

mother who'?" SOever’ and the father’s raother> high soever. Everyone 
into whose line of relationship to the deceased a mother 
enters between two fathers, is a false grandmother. The 
share of the true grandmother, on the father’s or the

winolnh.6 qi âiiGwtirn Prevents any injury to her by the application of the principle. See i f .  L. second edition, p. 39,

m
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mother’s side, is a sixth, whether there be one or more; all 
partaking of it equally who are in the same degree. When 
there are two grandmothers, one of whom is related to the 
deceased on both sides, and the other only on one side,
Aboo Yoosuf has said, and there is one report to the same 
effect from Aboo Huneefa, that the sixth is to be divided 
between them equally, and the futica is in accordance with 
this opinion. The fifth are full sisters, and their share is 613
a half when there is only one, and two-thirds when there 
are two or more. When there is a full brother with them, 
the male has the share of two females; and when there are 
daughters, or daughters of a son, the full sisters take the 
residue.1 The sixth are half sisters by the father, and they 6- IIal£ sj3' 
are like full sisters when there are none, one taking a half ther. 
and two or more two-thirds in that case; with one full sister, 
they take a sixth, which makes up the two-thirds. But 
with two full sisters they have no portion in the inheritance, 
unless there happens to be with them a half brother by the 
father, to make them residuaries, when the full sisters take 
their two-thirds, and the children of the father only have 
the residue between them, in the proportion of two parts to 
the male, and one part to each female. The seventh are - 
half sisters by the mother ; of whom, when there is one, she mother, 
takes a sixth, and when there are two or more, they take a 
third. But all brothers and sisters are excluded by a son or 
son’s son, how low soever, or a father, by general agreements 
and also by a grandfather, according to Aboo Huneefa. And 
children of the father (that is, half brothers and sisters on 
his side) are excluded not only by these, but also by a full 
brother; and children of the mother (or half brothers and 
sisters on her side), are excluded by a child, though a 
daughter, and by the child of a son, a father, and a grand
father, by general a g r e e m e n t . ________________ _
’ '-------- 1 for the M. L. I•> Second EditioD, p, 40.
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spSa[eca3use0r two s^arers who are entitled for special cause are 
Husband, the husband and wife. The share of a husband is a half, 

when there is no child nor child of a son, how low soever; and 
a fourth with a child or child of a son. The wife’s share is 
& fourth in the former of these cases, and an eighth, in the 
latter; the fourth or eighth, as the case may be, being 
equally divided among all the wives, when there are more 
than one.

sbarea'^Midthe sliares appointed or ordained by the sacred text are
persons entitl- six in number :—a half, a fourth, an eighth, and two-thirds,

A half. one-third, and a sixth. A half is appointed for five different 
persons. I t  is the share of a husband when the deceased 
has left neither a child nor child of a son; the share of 
one daughter of the loins, and the share of a son’s daughter, 
when there is no daughter of the loins; and the share of the 
full sister, and of the half sister on the father’s side, when 

A fourth, there is no full sister. A fourth is the share of two persons, 
that is, of a husband, when the deceased has left a child, or 
a child of a son, and of a wife or wives, when he has left 

An ejghth. neither child nor child of a son. An eighth is the share of 
one or more wives, when the deceased has left a child or 

Two-thirds, child of a son. Two-thirds are the share of four different 
persons—the share of two daughters or more of the loins ; 
the share of two or more daughters of a son, when 
there is none of the loins; the share of two full sisters or 
more, or two half sisters by the father, when there is no full 

A third, sister. A third is the share of two persons—that is, of a 
mother, when the deceased has left neither a child nor child 
of a son, nor two brothers or sisters; and the share of two 
children or more of a mother, whether they be male or 

A sisth. fema]e And a sixth is the share of six persons. The share 
of a father, when the deceased has left a child or child of a 
son; the share of a grandfather, when there is no father ;



the sliare of a mother, when the deceased has left a child or 
child of a sou, or two brothers and sisters ; the share of a 
single grandfather, or of several grandmothers, when there 
are more at the time of inheriting; the share of a sou’s 
daughter with a daughter of the loins, to make up two- 
tliirds , and the share of one child of the mother, whether 
male or female.

Of AsubAt or Resibuaries.
T he Asubat are all persons for whom no share has Three classes 

been appointed, and who take the residue after the sharers o£ re3lduancs- 
have been satisfied, or the whole estate when there are none.
They are of two kinds: residuaries by nusiib, or kindred 
to the deceased, and residuaries for special cause. Of the 
former there are three classes: residuaries by themselves 
or in their own right, residuaries by another, and resi
duaries with another.

The residuary by himself or in his own right is defined 1. Residuary 

to b e ‘every male into whose line of relation to  the de-right, 
ceased no female enters’ ; and such residuaries are of 
four sorts—the offspring1 of the decased, and his root, the 
offspring of his father, and the offspring of his grand
father. Hence the nearest of the residuaries is the son; 
then the son’s son, how low soever ; then the father; then the 
grandfather, or father’s father, how high soever; then the 
full brother; then the half brother by tire father; then the 
son of the full brother; then the son of the half brother 
by the father ;2 then the full paternal uncle; then the half 
paternal uncle by the father; then the son of the full pater
nal uncle; then the son of the half paternal uncle by 
the father;3 then the full paternal uncle of the father;

_ 1 J o o za , literally, part of the deceased.
Then their sous, how low soever, in tho same manner, the full blood 

being preferred to the half blood a t each stage of descent.—S ir a j iy y a h ,
Pl>. 43, 49, g Then their sons, how low soever.—I b i d .

■ G°lfeX
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then the half paternal uncle of the father on the father’s 
side; then the son of the father’s full paternal uncle; then 
the son of the father’s half paternal uncle on the father’s 
side; then the paternal uncle of the grandfather; then his 
son, how low soever.1

When there When there are several residuaries in the same degree,
esLTe\?di’vid° the property is divided between them by bodies, not by
ed equally be- famiiies (ver capita and not pei' stirpes). A s , for instance, 
tween them. xt 1 1

when there is a son of one brother and ten sons ot another,
or the son of one paternal uncle and ten sons of another,
the property is to be divided into eleven parts, of which
each takes one part.

Residuaries The residuary by another is every female who becomes 
by another. 01, js ma(}e a residuary by a male who is parallel to her ;

and such residuaries are four in number : a daughter by a

1 The Mubtoot is the authority cited, and it is confirmed by the Doorr col 
Mookhlar, p 854. To these I can now add the Sirajiyyah,, though the direct 
detail of the residuaries stops at the sous of the paternal unele3, and I failed, 
when preparing ‘ The Muhammadan Law of Inheritance,’ to observe that it is 
carried, by implication, to the full extent of the paternal uncles of the grand
father. Thus the author, after stating that the sou of the full brother is 
preferred to the son of the half brother by the father, proceeds to say that 
< The same rule is applicable to the paternal uncles of the deceased, then to 
the paternal uncles of his father, and then to-the paternal uncles of his grand
father words that are plainly inconsistent with a limitation of the succession 
to the offspring of the ‘ nearest grandfather,’ as might, at first sight, be in
ferred from Sir William Jones’ translations of the passage. Sue the examina
tion of it in the treatise above mentioned, 1st ed., p. 78, 2nd ed., p. 47. Tlio 
detail of the residuaries is not carried farther in any of the authorities than 
the uncles of the grandfather; hut it would have been superfluous to do so, 
as the grandfather had been already defined to be a father’s father, how 
hi'jh soever. So that the detail is, in reality, co-extensive with the definition, 
and the succession of residuaries in their own right as unlimited in the col
lateral as it is in tho direct line, where it is expressly said to be ‘how low 
aud how high soever.’ In several cases decided by tho superior Courts in 
India, descendants of a great-grandfather have been founded entitled to 
succeed as residuaries. See Bhauoo Beebee v. Imam Buklish, Rep. S. D. A . 
Calcutta, Vol. I, p. 08 ; Sheikh Moohummud Buksh v. Shurf-oon-Nissa 
Bernim, At. L. /., p. 82 ; and Mohaueen Ahmud Khan v. Syed Mohamed and 
another, High Court of Madras Reports, Vol. I, p. 92, and Indian Jurist 
Reports, p, 132. See farther, M. L. /., 2nd editiou, p. 50, where it is infer
red from a passage in the Shurcefcca, p. 176, that there is no limit to the 
succession of tho residuaries in tire collateral, any more than in tho direct 
line.
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son, a son’s daughter by a son’s son, a full sister by her 
brother, and a half sister by the father by her brother.
The remaining residuaries, that is, all besides these, take 
the residue alone, that is, the males take it without any 
participation of the females: and they are also four in 
number: the paternal uncle and his son, the son of a 
brother, and the son of an emancipator.

The residuary with another is every female who becomes . Residuaries 
_ • i . , ,  , . , with another,a residuary with another female, as full sisters or half
sisters by the father, who become residuaries with daugh
ters or sons’ daughters.

The residuaries of a wulud-onz-zina and of the son of an Residuaries 
imprecated woman are the mooioaleea1 of their mothers; 
for they have no father, and the kurdbut, or kindred of°fa/(a mooli*- 
their mother, inherit to them, and they inherit to them. So ' 
that if the son of an imprecated woman should leave a 
daughter, a mother, and the imprecator, the daughter 
would take a half, the mother a sixth, and the remainder 
would revert to them as if he had no father. If  besides 
these there were also a husband or a wife, he or she would 
take his or her share, and the remainder be between the 
others, either as share or as return. And if he should leave 
bis mother, a half brother by the mother, and a son of the 
imprecator, the mother would take a third, the half brother 
by the mother a sixth, and the remainder would revert to 
them, there being nothing for the son* of the imprecator, 
as the deceased has no brother on the side of the father.
^  hen the child of the son of an imprecated woman dies, the

. 1 f l .  of ilowla, which signifies both emancipator and emancipated, though 
it also means tho son of a paternal uncle. I t is here, I think, to be taken in 
the sense of emancipated ; in which sense it occurs in a section of the Put.
A l-> \ ol. II, p. 490, that treats of appropriations for the benefit of Mowah(s 
inoodubburs, aud oom-i-wuluds. The mothers in the text would thus be*
Women free by origin who had emancipated slaves, and whose freed men 
would become residuaries to their illegitimate children. See Doorr ooi Mookh- 
tari p. 855.
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family of his father inherit to him, being his brothers; but 
the family of his grandfather, who are his paternal uncles, 
and their children, do not inherit to him. The same is true 
of the wulud-ooz-zina, except that there is a difference be
tween them in one case, which is that the tuioo/in or twin of 
the wulud-ooz-zina inherits only as a half brother by the 
mother, while the twin of an imprecated son inherits as a 
full brother.1 2

Among re- When there are several residuaries of different kinds, one 
different ° f a  residuary in himself, another a residuary by another, and 
kinds, the ^he third a residuary with another, preference is given to 
ferred. propinquity to the deceased ; so that the residuary with an

other, when nearer to the deceased than the residuary in 
himself, is the first. Thus, when a man has died, leaving a 
daughter, a full sister, and the son of a half brother by the 
father, a half of the inheritance is to the daughter, a half 
to the sister, and nothing to the brother’s son, because the 
sister becomes a residuary with the daughter, and she is 
nearer to the deceased than his brother’s son. So, also, 
when there is with the brother’s son a paternal uncle, there 
is nothing to the uncle. And in like manner when in the 
place of the bother’s son there is a half brother by the father, 
there is nothing for the half brother.3

Kesictuaries The residuaries for special cause are the emancipator, and 
for s p e c lien jiig residuaries in the same way as has been alreadyCHuSci

mentioned.

1 A man may deny one of twins and acknowledge the other, but in that 
case the paternity of both is established (Hiduyahf \  ol, II, .p. o~5) j so  ̂
each is full brother or sister to the other.

2 Because strength of propinquity, or being the master of two propinquities,
is preferred to being master of one.—M, L, 2nd Ed., p. 57.
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O f D istant  K in d r e d .*
T h e  distant kindred are all relatives who are neither Definition, 

sharers nor residuaries, and they are like the residuaries 
insomuch that when there is only one of them, he takes 
the whole property. Of the distant kindred there are four Four classes, 
classes. The first comprises the children of daughters and 
sons’ daughters ; the second are the false grandfathers and 
false grandmothers ; the third are the daughters of full 
brothers and of half brothers by the father, the children 
of half brothers by the mother, and the children of 
all sisters; the fourth are the paternal uncles by the mother 
(that is, the half brothers of the father by the same mother) 
and their children, paternal aunts and their children, 
maternal uncles and aunts and their children, and the 
daughters of full paternal uncles and half paternal uncles by 
the father. These, and all that are connected w’ith the 
deceased through them, are his distant kindred.

The first class of the distant kindred is first in the sue- Order of suc
cession, though the individual claimant should be m oreCt38iou- 
remote than one of another class. The second is nex t; then 
the third ; then the fourth ; according to the order of the 
residuaries. And this has been adopted. Neysabooree 
has stated in his Book on Inheritance, that none of the 
second class can inherit, though nearer to the deceased, 
while there is one of the first, though more remote ; and 
in like manner as to the third with- the second, and the 
fourth with the third. And he has said that this has been 
approved of for the futwa, and acted upon by ‘our’ sheikhs, 
who give precedence absolutely to the first class over the 
second, the second over the third, and the third over the 
fourth. So that the daughter of a daughter, how low so- 
ever, is preferred to the mother’s father.

* liaiUio’s Digest of Muliamiaadaii Law, pp. 715-717.'
20
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ferenoe among ^ b e  Preference of individuals in the different classes is
duals ofineach reS U lated  tb e  ^ l \Qm uS rules 1st. The nearer to
class. the deceased is preferred to the more remote. Thus the

daughter of a daughter is preferred to the daughter of a 
daughter’s daughter, and a maternal grandfather is pre- 
ferred to the father of a mother’s mother. 2nd. When 
theie is an equality in degree, that is, in proximity to the 
deceased, the child of an heir, whether sharer or residuary, 
is preferred. Thus the daughter of a son’s daughter is pre
ferred to the son of a daughter’s daughter. But this rule 
is not applicable to the second class, though it applies to all 
the rest. 3rd. If  the claimants are equal in proximity 
to the deceased, and there is no child of an heir among 
them, the property is to be equally divided among them, if 
they are all males or all females ; and if there is a mixture 
of males and females, then on the proportion of two parts 
for a male and one to a female. This is without any differ
ence of opinion when the sex of the ancestors, whether male 
or lemale, is the same. But when the ancestors are of 
different sexes, though, according to Aboo Yoosuf, the divi
sion is to be made in the same way, yet, according to 
Muhammad, it is only the number that is to be taken from 
the individual claimants and the quality of sex is to be taken 
from the generation in which the difference of sex first ap
pears. Tnus, if one should leave the son of a daughter and 
the daughter of a daughter, the property is to be divided 
among them in the proportion of two shares to the male 
and one to the female, because here the sex of the ancestors 
is the same : but if he should leave the daughter of a 
daughter’s daughter, and the daughter of the son of a 
daughter, the property would be divided between them 
m halves, according to Aboo Yoosuf, regard being had 
merely to the number of the individuals; while, according

V - k f i / . V  extracts t ) L



to Muhammad, the property is to be divided between 
them in thirds, two-thirds to the daughter of the son of a 
daughter, and one-third to the daughter of the daughter’s 
daughter. The Imam Asbeejanee has given the preference 
to the opinion of Aboo Yoosuf, as being of easier application, 
and the author of the Moheet and the sheikhs of Bookhara 
have also adopted it in this class of cases. 4th. I f  one of 
the claimants is connected with the deceased in two or more 
ways, he will inherit by each way, regard being had to the 
branches, according to Aboo Yoosuf, and to the roots according 
to Muhammad; except the grandmother, who, according 
to Aboo Yoosuf, can inherit only in one way. Thus, sup
pose a man to have left two daughters who have died, one 
leaving a son and the other a daughter; and suppose this 
son and daughter to intermarry, and to have a son, after 
which the daughter marries another man, to whom she bears 
a daughter,—her first child is thus the son of a daugh
ter’s son aud also the son of a daughter’s daughter, while 
her second child is only the daughter of a daughter’s 
daughter according to the scheme 
in the margin. Now suppose f '
the husband and wife and the jy ^
grandmothers to be dead, and I I'  ^  tS
the question to relate to the I

X)estate of the great-grandfather :
according to Aboo Yoosuf, the son wquld take four-fifths 
and the daughter one-fifth, that is, a double share as a 
male, and that doubled by reason of his being connected 
in two ways. While, according to Muhammad, the son 
would take five-sixths, and the daughter only one-sixth; 
that is, Muhammad would make the division according to 
sexes in the second generation, where the distinction first 
appears, giving two-thirds or four-sixths to the grandson

r p  <sl
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which would pass wholly to his son, and leaving the remain
ing third or two-sixths for the granddaughter, which would 
be equally divided between her son by the first marriage, 
and her daughter by the second.1

f HUJUB’ Oil EXCLUSION.

(Baillie’s Digest o f Muhammadan Law, pp. 705-6.)

Exclusion : E xclusion  is of two kinds—partial and total; and partial
Partial. exclusion is a reduction from one share to another. As re- Total.

gards total execlusion, there are six persons who are not 
subject to it. These are the father, the son, the husband, 
the mother, the daughter, the wife.2 As regards all others 
besides these, the nearer excludes the more remote;3 and 
persons who are related through others do not inherit with 
them, except only the children of the mother, that is, half 
brothers or sisters on her side, who are not excluded by 
her.

One who is deprived of any interest in the estate, that is,
One incapa- . .

ble of inherit- one incapable of inheriting, as an infidel, a homicide, or a
effect in ex° slave, has no effect in excluding others, either partially or
eluding others t0tally. But one who is only excluded may exclude others,

by general agreement; as, for instance, two or more
brothers or sisters, full or half, and on whatever side, who
do not inherit when there is a father, but reduce a mother’s
share from a third to a sixth.

1 For further details regarding the distant kindred, the reader is referred 
to the M. L. / . ,  Chap. XI, 2nd edition, Chap. XII.

2 In the M. L . i., p. 53, the son is omitted by mistake. Rectified in the 
2nd Ed., p. 53.

3 This is true absolutely, as between residnaries. But a nearer residuary 
does not always exclude a more remote sharer ; as for instance, a mother’s 
mother is not excluded by a father : and a nearer sharer does not exclude a 
more remote residuary, nor even a more remote sharer, unless there is one 
cause of succession, as in the case of a mother and grandmother, or a 
daughter and daughters of a son. —8hureefeeat p. 62.
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Full brothers and sisters are excluded by a son, son’s son, ex̂ j j^ J e®cr 
and a father, and by a grandfather also, with some difference 
of opinion. Half brothers and sisters on the father’s side 
are excluded by the same persons, and also by full brothers 
and sisters ; and half brothers and sisters on the mother’s 
side are excluded by a child, the child of a son, a father, 
and a grandfather, by general agreement.1 All grand
mothers, whether maternal or paternal, are excluded by a 
mother; and paternal grandmothers are excluded by a 
father, as a grandfather is excluded by him, and they are 
also excluded by a grandfather when anterior to him ; but 
a paternal grandmother is not excluded by a grandfather, 
because she is not anterior to him. Grandmothers on the 
side of the mother are not excluded by a father; so that is 
one should leave a father, a father’s mother, and a mother 
mother, the father’s mother is excluded by the father; but 
there are different opinions as to the mother’s mother, some 
saying that she has a sixth, and others, only the halt of a 
sixth. The nearer excludes the more remote, whether himself 
an heir or excluded. Thus, if one should leave a father, a 
father’s mother, and the mother of a mother’s mother, it is 
said that the father has the whole, because he excludes 
his mother, and she excludes the mother of the mother s 
mother, because she is nearer to the deceased. There is a 
difference of opinion as to her Succeeding with her son, who 
is paternal uncle to the deceased ; but according to the 
generality of ‘our sheikhs,’ she does inherit with her son 
who is the paternal uncle.

I t should be remembered that only one grandmother on Only one 
the side of a mother can be considered an heir, for true g^Xo'ther 
grandmothers are only those in whose line of relationship who can be on

1 By general agreement means according to the general opiuion.

' Gofe\
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a father does not come between two mothers; so that this 
single heir is the mother’s mother how high soever, and 
the nearer excludes the more remote, so that only one 
grandmother can inherit. But of the paternal grandmothers 
it may be conceived that many may be heirs.

ON APOSTACY—IMPEDIMENTS TO SUCCESSION, 
AND—EXCLUSION FROM INHERITANCE.

(Sircar’s Muhammadan Law, Part I, pp. 271—284.)

Apostate T h e  lexicographical meaning of the * M u r ta d d ’ (rendered 
by ‘ apostate’) is one who turns away (from an object); but 
in law it signifies ‘ a renouncer of the Muhammadan faith/ 
The essentiality of apostacy consists in the uttering of 
words agaiust the (Muhammadan) religion, after embracing 
the (Muhammadan) faith, which is belief in Muhammad 
with respect to all that came down to him from Almighty 
God,—Durr-ul-Mukhtar, page 392.

Principle. CLXI. When a male apostate has died (naturally,) or 
been killed, or passed into a hostile country (dar-ul-harb;, 
and the Judge (KAzI) has determined his having gone into 
the Hostile country, then what he had acquired at the time

A nnotations.

clxi. When a male apostate is put to death, or dies naturally, or 
escapes to a foreign country, all that he had acquired while a Musal* 
mdn belongs to his heirs.1—Fatdwd. AlamgM, Vol. YI, page 633.— 
Vide B. Dig., page 700.

If he (the apostate) dio, or be killed while an apostate, or be deter
mined (by the Kazi) to have gone into a hostile country, then his 
Musalmfin heir, even though such heir be a wife, who has observed the

1 By Act XXI of 1850 of the Indian Legislature, it. is declared, that—
“ So much of any law or usage as inflicts on any person forfeiture of right 
or property,,for may be held in any way to impair or affect any right of in
heritance, by reason of his or her renouncing or having been excluded from

' G°i&X
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of his being a Musalmau goes to his heirs who are Musal- 
mans (a), but what he lias earned since the time of his 
apostacy, is placed in the Public Treasury (Bayit-ul-mal,) 
according to Abb. Hanifah.—Sirlijiyyah, page 58.

But according to the two lawyers (Abu Yusuf and 
Muhammad), both the acquisitions go to his Musalman heir 
or heirs.—Ibid., page 58.

{a) Among these the wife is included, if she is a Musal- Explanation, 
man, and her iddat is unexpired at the time of his 
death. But if her iddat has expired, or if her marriage 
w as never consummated, she has no right to any share in

Annotations.

abstinence (iddat), will inherit what was acquired by him (the apost
ate) at the time of his having been a Musalmdn, after payment, 
however, ̂  of the debts incurred by him while a Musaltr&u ; but what 
was acquired by him during apostacy, will be daken as) a spoil after 
payment of the debts which he had contracted while an apostate.
The two lawyers, (Abd Yusuf and Muhammad), say, that the pro
perty acquired during apostacy is also an inheritance.—Durr-ul- 
Mukhtdr, page 392.

to l r imUU1iOU of a ny rehgi°u> or being deprived of caste, shall cease to be

S S p S a S E
Act; w“ lo annarentlv tbn. n  f  obJc<:t?c'n * *  »  left untouched by the 
from the a p S e  or hT T n  be f °  °*Tectl0n to the relatives inheriting 
religion, hisFor their ruT-oTT. , f,°r ,̂e‘ng 110 IonSer o£ the Musalmau 
law— Note by Mr. Neil Eaillie, Could har<iIy be iegulated by Muhammadan

mhied^by bee“ actua%
law a Sunni could not inherit from a ^ h id h ^ to ’ by J£ullaminad:‘jl
and viec-rersd being awordinn To that w ’j  ? UUuitB bf ° “ mg a Sindh provisions of Act XXI of i fc law 2«asi-apostacy), then under the
exclusion shall not 7^ to I w f  UJ & her6°f “/ ‘ cligiou.s

enforced, so as to impair the rid .t „e - , -f‘mmadau law canuot be 
Adawlut, Dec. for 185ii,Ppagc 1092. 8 mhentance— Sudder Dewauny



his inheritance. She also loses her right if she apostatizes 
with him ; though when a husband and wife apostatize to
gether, her marriage still continues. If  she should bear a 
child after their apostacy, and the husband should then die, 
the child would be entitled to a share in his inheritance, if 
the birth takes place within six mouths from the day of the 
husband’s apostacy; but if the birth should take place at 
more than six months from the day of the apostacy, the 
child would have no right.—Fatawa Alamglri, Vol. VI, 
page 633.—B. Dig., p. 700.

According to Skafii, however, both the acquisitions must 
be entirely placed in the public treasury.— Sirijiyyah, p. 58.

Principle CLXII. If, however, he again become a Musalmdn 
previously to the (Kazfs) determination, then he will be 
treated as if he did not become an apostate ; and if he 
returned to the Muhammadan faith after that (determina
tion), when his property has been already with his heirs, 
then he will retake it either amicably or by lawsuit; but 
he shall not take the property if it has been placed in the 
public treasury, by reason of its having (already) become 
a spoil. And if the property has been destroyed, or the 
heir (or successor) has alienated -it relinquishing his own 
right, then he (the former) shall not have it, even though 
the property be in existence, because the judgment (of the 
Ivazi) is irrevocable.—Durr-ul-Mukhtar, page 392.

The same author moreover says:—“An apostate's right to 
his estate is forfeited by way of suspense: afterwards, if he 
return to the Muhammadau faith, the estate will revert to 
him."—Ibid.

Principle. CLXIII. What he gained after his arrival in the hostile 
couutry, is confiscated by general consent;1 because it was 
gained by him while he was a resideut in a hostile couutry,

1 Sir&jiyyah, page 58.
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and^a Musalmfin does not inherit from a resident of a hos
tile country.1

CLXIV. All the property of a female apostate (whether Principle, 
it be acquired by her while she was a Musalman, or during 
her apostacy, but previous to her going to a hostile coun- 
try 2) goes to her M us aim tin heirs, without diversity of 
opinion.—Sir&jiyyah, page 58.

“ Because/’ says Sharif, “ according to our doctrine, a 
female apostate is never killed, but is imprisoned until she 
becomes a Musalman, or departs this life.” —Sharifiyyah, 
page 148.

As regards the succession of apostates themselves,—
CLXV. A male apostate does not inherit from any one, Principle, 

neither from a Musalman, nor from an apostate like him
self (c) ;—so also a female apostate shall not inherit from 
any one, except when the people of a whole district become 
apostates altogether; for then they inherit reciprocally (d).
—Sir&jiyyah, page 58.

(c) Inasmuch as an apostate has, by his apostacy, become 
a sinner, and therefore, he is not entitled to any favours

A nnotations.

clxiv. When a female apostate dies, the right of her husband to 
take a share in her inheritance depends on the fact of her having 
apostatized during health, or during sickness. If the apostacy took 
place when she was in health, he has no right^to any thing. If it took 
place when she was sick, and she has died when her iddat was still 
unexpired, though by analogy she was no evader-, and he could, 
therefore, have no right to her inheritance, yet on a liberal con
struction she is accounted to be such, and he is allowed to parti
cipate.—Fat&wd Alamgiri, vol. vi, page 633.—B. Dig., page 701.

clxv. A  female apostate, like a male apostate, cannot inherit from 
any one, because she has no religion.—Ibid.

1 Sharifiyyah, page H8. 2 Sharifiyyah, page 58.
21
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of the law, that is, to inheritance; on the contrary, he 
deserves to be excluded with punishment, just as a murdeier 
forfeits his right.—Shanfiyyah, page 148.

(d) Because (then) their district becomes a hostile coun
try by reason of the rules of infidels being promulgated 
therein.—Sharifiyyah, page 149.

Principle. CLXVI. If  a person before his becoming an apostate was 
entitled to the inheritance of a relative, his subsequent 
apostacy does not deprive him of his right of succession to 
the same; though, upon his becoming an apostate he would 
forfeit his right to hold the property so inherited, and the 
same would be taken by his Musalman heir or heirs.

Precedent. Vide Wujih-un-nessa KlicLnam v. Mirza Hosain AIL Sel.
Sudder Dewanny Adawlut Reports, vol. i, page 268, (New 
Ed., p. 356).

Impediments Impediments to succession are (principally) four (viz.,) 
to succession, j — Slavery, %—Homicide, Z— Difference of religion, and 4—

Difference of country.
Principle. CLXVII. Slavery, whether it be perfect (e) or imperfect

(f), is an impediment to succession.1
(e) Perfect.] As the condition of an absolute slave (Him), 

since an absolute slave is not master of any property, though 
he may have all the means of possessing property ; he, 
therefore, is not entitled to inheritance.— Vide S h arifiy y ah , 

page 11.

A nnotations.

clxvii. Slavery is an impediment to inheritance, and in this respect 
there is no difference between an absolute and a qualified slave. Even 
a partially emancipated slave is not capable of inheriting according to 
Abtr Hunifah.—Faldwii AlamgW, vol. vi, page 631.—B. Pig., p. 697.

Slavery, though imperfect, as (the condition of) aMuh&tab1 slave, 
(is an impediment to succession).—Durr-ul-Mukht&r, page 662.

I Vide Sirijiyyab, page 6,
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~T?wo daughters succeed, excluding their mother, who is a Precedent, 
slave of the deceased proprietor.—Macnagbten’s Precedents 
of Muhammadan Law, Chap. I, Case lxxii.

( / )  Imperfect.] As the condition of a Mukatab,1 Mu- Explanation. 
dabbar,2 or Umm-ul-walad.3—Sharifiyyah, page 1 1 .

CLXVIII. Homicide, whether punishable by retaliation Principle, 

(y), or expiable (7t), is an impediment to the slayer’s inherit
ing from the person slain by him.4

(g) * Homicide punishable by retaliation’ is wilful murder. Explanation. 
When a person intentionally strikes a blow on a person 
with a weapon, or with a thing which equally with it may 
serve to sever a limb or limbs (from one’s body), such as a 
sharp piece of wood or a stone, its result is crime and reta
liation, and there is no expiation for the same.—Sharifiyyah* 
page 1 1 .

Every act of malice that induces retaliation or expiation 
is a cause for depriving (the slayer) of a right of inheritance 
to the person slain.—Fat&wa Alamgiri, vol. vi, page 6 3 1 .—
B. Dig., page 697.

1 The slave who ransoms himself is denominated a Muk&tab (written off).
2 A Mudabbar Blave is he who is promised by his master to be free after 

his death.
3-An Umm-ul-walad (child’s mother) is a female slave who has borne a 

cbikl or children to her master, and is theuce entitled to be free after his 
death.—See Hid&yab, vol. i, pages 475, 479, and vol ii, page 98.

Slavery by the Muhammadan Law is either perfect and absolute, as when 
the slave and all that he can possess are wholly at the disposal of his master; 
or imperfect and privileged, as when the master has promised the slave his 
freedom on his paying a certain sum of money by easy instalments, or, 
without any payment, after the death of the master : a female slave, who 
has borne a child to her master, is also privileged ; but in both sorts of sla
very, as long as it continues, the slave can acquire no property, and conse
quently canuot inherit. The Arabian custom of allowing a slave to cultivate 
a piece of land, or set up a trade on his own account, so that ho may work 
out his manumission by prudence and industry, and by degrees pay the price 
of his freedom, may suggest an excellent m<*de of enfranchising the black 
slaves in our plantations, with great advantage to our country and without 
loss to their proprietors.—Note by Sir W. Jones, page 60.

4 ITdc Sirtfjiyyah, page 6.
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Explanation. (/*) 'Homicide expiable’ is manslaughter, as striking a 
person with a thing which generally does not k ill; and the 
result thereof, according to both doctrines,1 2 is the payment 
of expiatory mulct by the relations (of the criminal), and 
also sin and atonement, there being no retaliation for i t ;— 
oi it is an accidental death.—Sharifiyyah, page 12.

As where a man shot an arrow at his prey, and the arrow 
by accident killed a human being • or where a person, while 
asleep, turned upon another, and (thereby) killed him ; or 
w here a beast of burthen trampled upon (a person) while • 
a man was riding upon i t ; or where one fell from the roof 
of a house upon a person (who was thereby killed); or where 
a piece of stone fell from one’s head upon a person and he 
(the latter) died. The result of these is atonement, and 
payment of expiatory mulct, but no s in : in all of these 
(or such) cases, the killer would be excluded from the inherit
ance (of the killed), provided such killing be not a justifi
able homicide.—Sharlfiyyah, page 12.

Principle. CLXIX. There is (however) one instance of intentional 
homicide, where the crime induces the incapacity of inherit
ing, though the offender is not subject to retaliation. This 
is the case of a son murdered by hfs father. But it is pro
perly an exception to the law of retaliation, the crime hav
ing been originally subject to this highest penalty, and 
remitted by the Prophet.a

Annotations.

clxix. Homicide, whether it is punishable by retaliation, or en
able, (disables the perpetrator to inherit from the slain), even though 
tho crime be pardonable, as in the instance of a father killing his 
son.—Durr-uhMukht&r, page 862.

1 That is, according to the opinions of both Abu Hanifah and SbAfif.
2 B, M. L , page 21.



“  Should you, however, allege,” says Sharif, “ that if a 
father intentionally kills his son, and although no retalia
tion or atonement is ordained (for it), yet, according to all 
doctrines, he is excluded (from inheritance).” “ To this,” 
says Sharif, “ I  would reply, that the killing in question 
was originally the cause of retaliation, but it has been re
mitted by (this) dictum of the Prophet: ‘ A  father shall 
not suffer capital punishment for (killing) bis son ; nor a 
master for his slave/ I t  should not be objected that, ac
cording to the (general) dictum of the Prophet, { a slayer 
is excluded from the inheritance of the slain the slayers 
should, without exception, be excluded from inheritance, 
as is held by Shafii. For, how then can all those cases be f 
excepted? We maintain that the slayer for a just cause is 
excepted, because exclusion is ordained as a punishment 
for the prohibited description of killing: but as to the ex
clusion of the creator of a cause of killing, he is not in fact 
a killer.”— Sharifiyyah, page 12.

Hence, where the crime is a justifiable one, there is no 
exclusion. Thus,—

CLXX. I f  a person kills his ancestor or predecessor for Principle, 
retaliation, or by inflicting chastisement under the sentence 
of a Kazi (Judge), or for self-defence, iu such case the killer 
would not at all be excluded (from the inheritance of the 
killed). The same is the law where a just (or loyal) person 
killed his ancestor who was a rebel.—Sharifiyyah, p„ 12.

Annotations.

One who has unlawfully killed another is incapable of inherit in tr 
from him, whether the killiug wa3 intentional or a misadventure, as 
by rolling over him iu sleep, or by falling on him from the roof of a 
house, or by tre aditig on him with a beast on which the slayer waB 
liding.—Fat&wa Alamgirl, vol. vi, page 631.— B. Dig., page 697.
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Principle. CLXXL And if the killing be not directly, but by 

creating a cause, or (in other’words) by merely being the 
occasion of the death, as by digging a pit or well in an
other’s property or land (into which one falls and dies), or by 
placing upon it a large stone, (against which one stumbles^ 
and death is the consequence), then the expiatory mulct or 
the price of blood must be paid for the killer by his rela
tions, but neither retaliation nor atonement is ordained 
therein. Such is also the case if the killer be an infant, 
or a mad person. In such cases of homicide, there is no 
exclusion from inheritance.1— Skarifiyyah, page 12.

A nkotations.

clxxi. But being the indirect cause of a person’s death is not a 
sufficient ground for excluding from inheritance ; as, for instance, 
when a person has dug a well into which another falls, or placed a 
stone on the road against which he stumbles, and is killed in conse
quence.—Fatawd Alamgiii, vol. vi, page 631.— B. Dig., page 697.

1 Homicide is either with malice, prepense, and punishable with death; 
or without proof of malice, and expiable by redeeming a Musalm&n slave, 
or by fasting two entire mouths, and by paying the price of blood ; or 
thirdly, it is accidental, for which an expiation is necessary. Malicious ho
micide or murder (for, by the best opinions, the Arabian law on this head 
nearly resembles our own) is committed, when a human creature is unjustly 
killed with a weapon, or any dangerous iustrumeut likely to occasion death, 
as with a sharp stick or a large stone, or with fire, which has the effect, says 
Kdsim, of the most dangerous instrument, and, by parity of reason, with 
poison or by drowning; but those two modes of killing are not specified by 
him ; and there is a strange diversity of opiuion concerning them. Killing 
without proof of malice is, wkon death ensues from a beating or blow with a 
slight wand, a thin whip, or a small pebble, or with anything not ordinarily 
dangerous.—Note by'Sir W. Jones, page 61.

If, however, a man were to dig a pit, or fix a large stone on the field of 
another, and the owner of the field were to be killed by falling at night into 
the pit, or running against the stone, the doer of the illegal act, which was 
the primary occasion (but not the cause) of the death, must pay the price of 
biood ; but would not., it seems, be generally disabled* from inheriting ; he 
ought, one would think, to be incapable of succeeding to the property of the 
deceased, whom he destroyed, and whom he might have meant to destroy, 
by such a machination.—Ibid., page 62.



CLXXII. When a father has circumcised his child, and 
the child died in consequence of the operation, the father is 
not deprived of his right in the child’s inheritance.1 —
Fatawa Alamgiri, vol. vi, page 631.'—B. Dig., page o97.

According to Sliafii, however, the killer of a person does 
not at all inherit.—Durr-ul-Mukhtar, page 862.

CLXXIII. Difference of religion—that is, difference Pnuclple' 
between Islam aud infidelity—is an impediment to succes
sion. (i)2

(i) Thus an infidel shall not inherit from a Musalman 
agreeablv to the doctrine of all, and a.Musalman shall not 
inherit from an infidel according to the dictum of Ah,
Zayid, and the whole of the Prophet’s Companions. This 
doctrine is followed by our learned legislators, and also Esampie> 
by Sh&fif, in accordance with this dictum of the Prophet:
“ The followers of two different religions shalbnot inherit 
from each other.”—Sharifiyyah, page 13.

~  ^
Annotations.

clxxiii. Difference of religion (between) Muaalm&ns and infidels (is 
an impediment to succession).—Durr-ul-Mukktar, page 862.

clxxiii. Difference of religion is also an impediment to succession, 
by which it is meaut, the difference between Islam aud infidelity.—
Fatfiwfi Alamgiri, vol. vi, page 631.— B. Dig., page 798.
'__________________________________s_________________

1 But if he should admonish him with stripes, aud the child should die in 
consequence, he is responsible for the diyat or fine, and loses his right to 
inherit according to Abu lianifah, though he is not responsible according to 
the olher two (Aim Yusuf ami Mohammad), and if a teacher be tire person 
who punished the child, with the father’s permission, he does not incur any 
liability, according to all their opinions.—l’atdwi Alamgiri, vol. vi, page 631.
—B. Dig., page 697.

2 Vide Siriijiyyah, page 5.
Difference of religion is such an impediment to inheritance, that an infidel

cannot, in any case, be an heir to a believer, nor a believer to an infidel__
B. M. L., page 24.1 »’•
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Principle. CLXXIV. The free thinkers (Ahl-ul-liaw£) are not, 
however, excluded from succeeding to orthodox Muham
madans, since they are believers of the Prophets and the 
scriptures, but differ only in their interpretation of the 
latter and Sunnat.—Sharffiyyah, page 14.

But a difference of faith among unbelievers, such as 
Christianity, Judaism, Mujoosseeism, and idolatry, is no 
impediment of succession, so that there are mutual rights 
between Christians, Jews, and Mujoossees.'—Fatawa Alam- 
giri, vol. vi, page 63!.— B. Dig., page 698.— Vide Sharf
fiyyah, page 14.

All infidels, however different their creeds may happen
to be, inherit from each other, since they are considered as
being of one religion.1—Sharffiyyah, page 13.

Principle. CLXXV. Difference of country—either actual, as be
tween an alien enemy and an alien tributary(a), or qualified, 
as between a fugitive (mustdmin) and a tributary (Zimmi), 
or between two fugitive enemies from two different states 
(6),—is also an impediment to succession.

A nnotations.

clxxv. Difference of country (dar) is also an impediment to succes
sion, but this applies only to unbelievers, not to Musalmfina. So that 
if a Musalmdn should die in a hostile country (dar-ul-hai b), his son 
in the couutry of peace (ddr-ul-lsldm) inherits from him. The differ
ence of country is actual when an alien dies in the ddr-ul-harb having 
a father or son who is a tributary infidel (Zimmi) in the ddr-ul-Isldm ; 
and in that case, the Zimmi does not inherit from the alien, lu  like 
manner, if  a Zimmi should die in the ddr-ul-Islam, leaving a father or 
son in the ddr-ul-harb, he would not inherit from him.—Fatdwa 
Alamgiri, vol. vi, page 631.—B. Dig., page 698.

— --------------------- — ------------ — __ ______ _____ ____________ . ___________________ _
.•nflAln T bel.ieVerEba!ln .ev!rbe heir 10 believer, and conversely; but infidel subjects may inherit from infidels .—Note by Sir William Jones.
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because when au alien enemy enters ( i . t a k e s  his Reason, 
domicile in ) the country of Musalmans, obtaining 
protection (by payment of the tribute exacted from infidels), 
then lie and the alien tributary, though actually in one 
country, are in a qualified sense in two different countries, 
inasmuch as the fugitive is in the qualified sense in the seat 
of hostility. Do you not see that he may return to it, and 
there is no probability of his living perpetually in our 
country, whereas the ease is otherwise with the alien 
tributary. Consequently, they do not inherit from each 
other.—Sharffiyyah, page 14.

(«) Thus if an alien enemy die in the abode or seat of illustration, 
hostility (dar-ul-harb,) leaving a father and son who are 
alien tributaries in the abode or seat of peace (dar-ul-Islam), 
or if an alien tributary die in the seat of peace, leaving’ a 
father and son in the seat of hostility, then none of them 
shall inherit from the other; because the alien tributary 
being in the seat of peace, and the alien enemy in the seat 
of hostility, the relationship between them is cut off by the 
actual difference of country, although they were of the same 
religion; consequently the (right of) inheritance founded 
upon (such) relationship, is also cut off (or destroyed) ; in
asmuch as the heir succeeds to the. ancestor in his property 
by becoming the owner thereof and appropriating and 
eujoying the same.1 — Sharifiyyah, page 14.

(l>) As regards the second example, ,(v iz ., between two T1, 
lugitive enemies from two different states), if it be supposed, 
as it is said, that they are two fugitive enemies in their own 
countries, which are different from each other then it should

1 When an enemy dies in a hostile country, leaving within the 
madan territories a father or eon who is a Zmuni, o r \  Zirnmi d L  in Z  
Muhammadan territories, leaving a father or s o) who is an enemy and re id

22



be held that they are in a manner actually in two different 
countries, (in which instance, this case should have been 
put before the case in the qualified sense), but if it be 
supposed that the two fugitives are actually in two different 
countries, but they are (living) in the seat of peace by 
obtaining protection, then they are actually in one country, 
and in the qualified sense in two different countries;1 conse
quently, what is above said does not apply.—Sharifiyyah, 
pages 14 and 15.

“ When a M ustam in  dies in our territory, leaving property, 
it should be sent to his heirs; when a Ziuimi dies without 
heirs, his property goes to the public treasury (bayit-ul- 
m&l).-” —Fatawfi, Alamgin, vol. vi, page 631.— B. Dig., 
page 698.

Principle. CLXX\ I. A State differs from another by having dif
ferent forces and Sovereigns, and there being no commu
nity of protection between them [g).2

Annotations.
clxxvi. Countries differ by a difference of armies and Governments 

which cuts of protection between them.—Fatawd Alamgirf, vol. vi, 
page 631.— B. Dig., page 698.

1 The case is so far different with respect to a Zimmi and a Must&min, 
that for the time they are both inhabitants of the same country ; but their 
condition is not the same, the Zimmi being, as already observed, the subject 
of the Muhammadan state, to which he pays tribute and owes allegianoe, 
and being no longer at liberty to return to the place of his birth. The Mus- 
tdmin, on the other hand, is only on sufferance in the Muhammadan territory, 
where he is not permitted to remain longer than a year, and during that 
time he neither pays tribute, nor is debarred from returning to the country 
from whence he came, and to which he is held to belong. I t is not to be 
wondered at, therefore, that the Zimmi and Mustdmin should be accounted 
in law as of different countries and consequently incapable of inheriting the 
one to the other.—B. M. L., page 29.

2 The difference between two States or Countries consists in the difference 
of Sovereigns, by whom protection is given to their respective subjects, and 
to whom allegiance is respectively due from them. This difference is parti
cularly marked between a country governed by a Muhammadan power and a 
country ruled by a prince of any other religion ; for they are always, virtually 
at least in a state of warfare, the first being called by lawyers the

|H  *SL
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~ (ff) As, for instance, 4f one of the two Sovereigns is in Example. 

India possessing a State and forces, and the other is in 
Turkey possessing a different State and forces, and the 
community of protection is cut oft between them, so much 
so that each of them considers it lawful to kill the other ;

seat o{ peace, and the second, the seat of hostility. A difference of country,
• therefore, which excludes from the right of inheriting, is either actual and 

unqualified, as when an alien enemy resides in the Beat of hostility, or when 
an alien has chosen his domicile in the seat of peace, and pays the tribute 
exacted from infidels, in which case the tributary shall not be heir to the alien 
enemy dying abroad, nor conversely, because each of them owed a separate 
allegiance ; or tbe difference is qualified, as when a fugitive enemy seeks 
quarter, and obtains a temporary residence in the seat of peace or when two 
alien enemies aie fugitive from two different hostile countries : now although
the tributary and the fugitive actually live ill the same kingdom, yet, since
the fugitive continues a subject of the hostile power, he remains as it were 
under a different Government, and there is no mutual right of succession 
between him and the tributary ; nor by similarity of reasons between two 
fugitives, who leave two distinct hostile governments, and obtain quarter tor 
for a time in the land of believers, but without any intention of making it 
their constant abode.—Note by Sir W. Jones, page 62.

Mr. Neil Baillie observes as follows:— _ . ,
“ Countries differ from each other by having different Sovereigns and

armieB; but Muhammadans, though no longer subject to the sway of one
prince, are still accounted of the same country being connected together by 
the tic of their common religion. Difference of country is consequent y no 
impediment to inheritance, bo far as they are concerned. I t  is also liable 
to some modification with respect to unbelievers. In the eaily ages of the 
Muhammadan religion, all who were not for it, were considered to be against 
it, and every infidel was an enemy, on whom it was the sacred duty of o 
true believer to wage war until he embraced the faith or consented to pay 
tribute. In later times, some practical relaxation of this doctnne became 
necessary ; and we accordingly find the Turks and some other Muhammadan 
nations entering into treaties of peace, and even offensive and defensive 
alliances, with people of a different faith. Difference of country is no 
impediment- to inheritance, between the subjects of kingdoms between 
which there subsist engagements for mutual assistance against enemies; 
and a simple treaty of peace would probably have the same e <.e , u- g 
the authorities are not express upon this point. 1  he reason a. signet \ 1
author of the Sinljivyah, for the difference of country being a bar to in
heritance, is the want of mutual protection to the subjects oi difleient 
States; and it  is applicable only to a State of actual warlare, which was
probably the condition of the whole > *'u' “  tho a"b» te x t i Im
quainted with it, at the time that he wrote. The comment o n the text also
implies a state of hostilities ; for it  supposes by way of ; ‘ ^
if a soldier of one of the States fall in the way of t ie troops of t k  i t  ini 
they may lawfully put him to death. It seems therefore probable that m 
the p re se t age of the world, the subjects of different countries may 
lawfully i i l i T t o  each ether, if there be no other M  ^ ” 7 ’ l ‘ 
less their governments bo positively opposed m actual warfare. B. M. L.,
PP- 30, 81.



and if a man belonging to the army of one of them, find
ing a man belonging to the army of the other, kills him, then, 
such two countries are different, and by reason of those being 
different there shall be exclusion from inheritance, since it 
(the inheritance) was (allowed) upon the basis of the com
munity of protection and relation. But if there is (between 
them) alliance and community of assistance against their 
enemy, then they are (as it were) one State, and there shall 
be no exclusion from inheritance.—Shailfiyyah, page 15.

To the foregoing principles may be added the following, 
laid down by the British courts of justice in India, and 
based upon the Fatw&s, or law opinions, given by tlieir 
Muhammadan Law Officers.

1. Suspicion of murder, not fully proved, is no impedi
ment to succession.

Vide Macnagliten’s Precedents of Muhammadan Law, 
Chap. I, Case 7.
2. Presumptive proof of homicide does invalidate one’s 

claim on the ground of gift.

3. One cannot inherit the estate of a deceased proprie
tor upon the allegation or admission that the deceased was 
his relative, if he (the claimant) has already denied his 
having been so, the repugnancy (tauakuz) of one assertion 
to the other being an impediment to his succession.

Sh&h Abadee v. Shah All Nukkee.—Sel. S. D. A. Ilep. 
vol. i, p. 73. (New Bd., p. 97). ’

4. Renunciation in the lifetime of an ancestor is no 
impediment to the claim of succession after that ancestor’s 
death.

Vide Macnaghten’s Precedents of Muhammadan Law, 
Chap. I, Case 11.

5. Insanity and blindness do not disqualify from in
heriting.— Vide Ibid., Case 10.
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TABLE OP SUCCESSION.
According to  the  Sunni School.

By tfe Hon’ble C. D. Field, m. a., ll. d.,
Barrister-at-Law, and Judge, Calcutta n ig h  Court.

I . —Sharers.

■' 1° Father. (A)— As mere sharer, when a son or son’s 
son, how low soever, he takes £. (B )—As mere resi
d u a ry , when no successor but himself he takes the 
whole : or with a sharer, not a child or son’s child, 
how low soever, he takes what is left by such sharer.
(C)— As sharer and residuary, as when there are 
daughters and son’s daughter, but no son or son’s 
son, he, as sharer, takes J ; daughter takes I, or two 
or more daughters § ; son’s daughter | ; and father 
the remainder as residuary.

t  2° True Grandfather, i .  e., father’s father, his father 
and so forth, into whose line of relationship to de
ceased no mother enters, is excluded by father and 
excludes brothers and sisters; comes into father’s 
place when no father, but does not like father re
duce mother’s share to £ of residue, nor entirely 
exclude paternal grandmother.

t  3° H a l f  B ro th e rs  by  same M o t h e r , take, in the absence 
of children, or son’s descendants, and father and 
true grandfather, one two or more between 
them $. It.

* 4° D aughters ; when no sons, take, one £ • two or more,
§ between them: with sons become residuaries and 
take each half a son’s share. R

<SL
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* Are always eutitled to some shares.
t  Are liable to exclusion by others who are nearer.R Denotes those who benefit by the Return,
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f  5° S on’s D a u g h t e r s ; t a k e  as  d a u g h te r s ,  w h en  th e re  is 
n o  c h i ld ;  ta k e  n o th in g  w hen  th e r e  is  a  son  o r  m o re  
d a u g h te r s  t h a n  o n e ;  t a k e  £ w h en  o n ly  o n e  d a u g h 
t e r ;  a re  m ad e  re s id u a r ie s  by b ro th e r  o r  m a le  cousin ,  
how low soever .  I t

* 6° M o t h e r : ta k e s  w h e n  th e r e  is a  ch i ld  or so n ’s ch ild ,  
how  low soever ,  o r  tw o  o r  m o re  b ro th e r s  or sis te rs  
of w hole o r  h a l f  b lo o d ;  ta k e s  J, w hen n o n e  of 
t h e s e : w h en  h u s b a n d  o r  wife an d  b o th  p a ren ts ,  
t a k e s  £ of r e m a in d e r  a f te r  d e d u c t in g  t h e i r  shares ,  
th e  re s id u e  g o in g  to  f a th e r  : i f  no  fa th e r ,  b u t  g r a n d 
fa th e r ,  t a k e s  J  o f  th e  whole. R

f  7° T ru e  G r a n d m o t h e r , i. e., father’s or mother’s mother, 
how high soever; when no mother, takes £ : if more 
than one, £ between them. Paternal grandmother 
is excluded by both father and mother; maternal 
grandmother by mother only. R 

f  8° F ull  S ist e r s , take as daughters, when no children, 
son’s children, how low soever, father, true grand
father or full brother: with full brother, take half 
share of male: when daughters or son’s daughters, 
how low soever, but neither sons, nor son’s sons, 
nor father, nor true grandfather, nor brothers, the 
full sisters take as residuaries what remains after 
daughter or son’s daughter have had their share. R 

f  9° H alf  S ist e r s  by sa m e  F a t h e r  : as full sisters, when 
there are none: with one full sister, take £; when 
two full sisters, take nothing, unless they have a 
brother who makes them residuaries, and then they 
take half a male’s share. R

*  Are always entitled to some shares.+ Are liable to exclusion by others who are nearer.It Denotes those who benefit by the Return.
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t  10° H alf  S ister s  by  M o t h e r  o n l y : when no children 
or son’s children, how low soever, or father or true 
grandfather, take, one £; two or more ^ between 
them. R

" 1 1  H usband  : if no child or son’s child, how low soever, 
takes £ : otherwise, £.

*12° Wife : if no child or son’s child, how low soever, 
takes £ : if otherwise, £. Several widows share
equally.

C o r oll ary .— All brothers and sisters are excluded bv son* J
son’s son, how low soever, father or true grandfather.
Half brothers and sisters, on father’s side, are excluded 
by these and also by full brother. Half brothers and 
sisters on mother's side are excluded by amj child or son’s 
child, by father and true grandfather.

11.— Residuaries.
A.— R bs id u a ries  i n  t h e i r  own  r i g h t , b e in g  males iuto 

whose line of relationship to the deceased no female enters.
(  a).—Descendants.

1. Son.
2. Sou’s son.
3. Son’s son’s son.
4. Son of No. 3.

4A. Son of No. 4. '
4B. And so on, how low soever.

(b).—Ascendants.
5. Father.
6. Father’s father.
7. Father of No. 6.

* Are always eutitled to some shares,t Are liable to exclusion by others who are nearerE Denotes those who beueht by tho lieturu.



•Cl)?) (at
EXTRACTS. K J l .  J

8. Father of No. 7.
8A. Father of No. 8.
8B. And so on, how high soever.

(c).—Collaterals.
9. Full brother.

10. Half brother by father.
11. Son of No. 9.
12. Son of No. 10.

12A. Son of No. 11.
12B. Son of'No. 12.
12C. Son of No. 3 2 A.
12D. Son of No. 12B.
And so on, how low soever.

13. Full paternal uncle by father.
14. Half paternal uncle by father.
15. Son of No. 13.
16. Son of No. 14.

J6A. Son of No. 15.
16B. Son of No. 16.
And so on, how low soever.

17. Father’s full paternal uncle by father’s side.
18. Father’s half paternal uncle by father’s side.
19. Son of No. 17.
20. Son of No. 18.

20A. Son of No. 19.
20B. Son of No. 20.
And so on, how low soever.

21. Grandfather’s full paternal uncle by father’s side.
22. Grandfather’s half paternal uncle by father’s side.
23. Son of No. 21.
24. Son of No. 22.

24A. Son of No. 23.
24B. Son of No. 24.

' G° i^ X
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And so on, how low soever.
iV. B .—(a) A nearer residuary in the above Table is 

preferred to and excludes a more remote.
(b) Where several residuaries are in the same degree, 

they take per capita, not per stirpes, i. c., they share 
equally.

(c) The whole blood is preferred to and excludes the 
half blood at each stage.

B. — Residuaries in another’s right, being certain 
females, who are made residuaries by males parallel to them ; 
but who, in the absence of such males, are only entitled 
to legal shares. These female residuaries take each half 
as much as the parallel male who makes them residuaries.

1. Daughter made residuary by son.
2. Son’s daughter made residuary by son’s son.
3. Full sister made residuary by full brother.
4. Half sister by father made residuary by her brother

C. — Residuaries with another, being certain females 
who become residuaries with other females.

1. Full sisters with daughters or daughters’ sons.
2. Half sisters by father.

N - B  —When there are several residuaries of different 
kinds or classes, e. g., residuaries in their own right and 
residuaries with another, propinquity to deceased gives a 
preference : so that the residuary with another, when nearer 
to the deceased than the residuary in himself, is the first.

I f  there be residuaries and no sharers, the residuaries 
take all the property.

If there be sharers, and no residuaries, the sharers take 
all the property by the doctrine of the “ Return.” Seven 
persons are entitled to the Return. Is/, mother; 2nd, grand-

2 3



mother; 3rd, daughter; 4th, son’s daughter; 5th, full sister; 
6th, half sister by father; 7th, half brother or sister by 
mother.

A posthumous child inherits. There is no presumption 
as to commorients, who are supposed to die at the same 
time, unless there be proof otherwise.

If  there be neither sharers nor residuaries, the property 
will go to the following class (Distant Kindred).

111.— Distant Kindred.
Comprising all relatives, who are neither sharers nor 

residuaries.
C la s s  1.

Descendants; Children of daughters and son’s daughters.
2. Daughter's son.
2. Daughter’s daughter.
3. Son of No. 1.
4. Daughter of No. 1.
5. Son of No. 2.
6. Daughter of No. 2, and so on, how low soever, and

whether male or female.
7. Son’s daughter’s son.
8. Son’s daughter’s daughter.
9. Son of No. 7.

10. Daughter of No .7.
11. Son of No. 8.
12. Daughter of No. 8, and so on, how low soever, and

whether male or female.
N. B. (a)—Distant kindred of the first class take accord

ing to proximity of degree; but, when equal in this respect, 
those who claim through an heir, i. e„ sharer or residuary, 
have a preference over those who claim through one not 
an heir.

0 )5 ' <SLEXTRACTS.
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(b)—When the sexes of their ancestors differ, distribu
tion is made having regard to such difference of sex, e: g., 
daughter of daughter’s sou gets a portion double that of 
son of daughter’s daughter, and when the claimants are 
equal in degree, but different in sex, males take twice as 
much as females.

C lass 2.

Ascendants; false grandfathers and false grandmothers.
13. Maternal grandfather.
14. Father of No. 13, father of No. 14, and so on, how

high soever, (i. e., all false grandfathers).
15. Maternal grandfather’s mother.
16. Mother of No. 15, and so on, how high soever (i. e.,

all false grandmothers).
N. B .—Rules (a) and (b), applicable to class 1, apply 

also to class 2. Further (c) when the sides of relation 
differ, the claimant by the paternal side gets twice as 
much as the claimant by the maternal side.

C lass 3 .- 4
Parents’ Descendants.

17. Full brother’s daughter and her descendants.
18. Full sister’s son.
19. „ „ daughters and their descendants, how

low soever.
20. Daughter of half brother by father, and her descend

ants.
21. Son of half sister by father.
22. Daughter of half sister by father, and their descend

ants, how low soever.
23. Son of half brother by mother.
24. Daughter of half brother by mother and their

descendants, how low soever.
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25. Son of half sister by mother.
26. Daughter of half sister by mother, and their descend

ants, how low soever.
N. B .—Rules (a) and (&) applicable to class 1 apply also 

to class 3. Further, (c) when two claimants are equal in 
respect of proximity, one who claims through a residuary is 
preferred to one who cannot so claim.

C lass 4 .

Descendants of the two grandfathers and the two grand
mothers.
27. Full paternal aunt and her descendants.*
28. Half paternal aunt and her descendants.*
20. Father’s half brother by mother and his descendants *
30. Father’s half sister by mother and her descendants.*
31. Maternal uncle and his descendants.*
32. Maternal aunt aud her descendants.*

N. B. (a)—The sides of relation being equal, uncles and 
aunts of the whole blood are preferred to those of the half, 
and those connected by same father only, whether males or 
females, are preferred to those connected by the same 
mother only. (&) Where sides of relation differ, the claim
ant by paternal relation gets twice as much as the claimant 
by maternal relation, (c) Where sides and strength of rela
tion are equal, the male gets twice as much as the female.

G en er a l  R u l e .—Each of these classes excludes the next 
following class.

IV.— S uccessor  by  Con tra ct  or M u t u a l  F r ie n d s h ip . 
V.— S uccessor  of ackn ow led ged  K in d r e d . VI.— U n i

v e r sa l  L e g a t e e . V II.— P u b lic  T r e a su r y .

* Male or female, and how low soever.
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TABLE OP SHARERS AND SHARES.
(Ramsey’s Muhammadan Family Inheritance, pp. 17—21.)

Husband ... ... ... £ -when there is a child or
son’s h. 1. s. child*

„ ... ... ... |  when not.
Father ... ... ... J
Tr. Grandfather h. h. s. ... J  when not excluded.
U. Brother or Sisterf i  when only one, and no

child, son’s h. 1. s. child,
• father, or Tr. grand

father.
„ ,, ... . ... J  when two or more, and no

child, &c.
Wife ... ... ... £ when child or son’s h. 1. s.

child.
„ ... ... ... £ when not.

* The existence o£ a daughter’s child (or, A fortiori, a son’s h. 1. s. daugh
ter’s child) could not, of course, have any effect on the husband’s share, as 
such a child is a d. k.—Sir. 29 ; 34 ; &c. It would not have seemed neces
sary to make this remark had not the contrary been erroneously stated in Tag.
Lect, 1874. p. 182. The author of the lectures, in another place, states the 
doctrine correctly, though with some confusion of language.— Fide Tag.
Lect., 1873, 80. These remarks apply wherever the expression “ son’s h. 1. s. 
child” is used in the table. With regard to this expression it must also be 
remarked that if the reader should consult the Shar., he must be on his guard 
against being misled by the words “ male issue of a son,” “ issue of a de
ceased son,” and the like, which are sometimes used (e. g., Shar. 65, 1, 22 ;
66, 11. 3, 4; 68, 11. 4, 5), where ,l son’s h. 1. s. child,” “ sou’s h. 1. s. issue,” 
or some expression having the same meaning, ought, strictly speaking, to be 
used.

+ Wo have placed V. brother and U. sister together, because they stand on 
precisely the same footing; thus affording an exception to the rule of a 
double share to the male, which occurs so frequently that it may be consider
ed a general rule.—Sir., 4 : 6. I t  will be observed that two or more relations 
of this kind, whether of the same or. of different sexes, take -J-. This is some
times spokeu of as the “  mother’s" portion,” or “ mother's allotment,” for it  is 
the share that she would primarily lie entitled to. In like manner the re
maining fraction, f-, is spoken of as the “ father's portion,” or “ father’s allot
ment,” for if he and the mother stood alone, he would take (partly as sharer 
and partly as residuary) all that remains after payment of the mother’s share.
I t would naturally be expected from the above that the U. brothers aud U. 
sisters would take nothing when there is a mother ; but this is not so as will 
be seen from the table of sharers.
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Daughter ... ... ... \  when only one and no
son.

j, ... ... ... § when two or more and
no son.

Son’s h. 1. s. Daughter* ... i  when only one and no
child or equal or 
higher son’s son.

„ „ ... f  when two or more, and
no child or &c.

„ „ ... . . . when one daughter or
higher son’s daughter 
and no son or &c.

Mother ... ... ... $ when child or son’sh, 1.
s. child; or two or

. more brothers or
sisters or C. or U. 
brothers or sisters.

„ ... ... § when not.
Mother (but) ... ... J of remainder only after

deducting wife’s or 
husband’s share, when 
a wife or husband and
a father, (secusj if a 
Tr. grandfather in* 
stead of a father).

• “ Son’s daughter, or other female descendant li. 1. s.”—Sir. 3 ; 4. Cut 
this evidently means son’s h. L s. daughter, since daughters’ children, sons’ 
daughters’ children, &c., are in tlio first class of D. K.—Sir. 29; 34, and 
infra, Chap. V. See also, as to these relations, the case of tashbid, which 
clearly shows that they are all related through an unbroken male line ; Sir.
5 ; 8, 9, and infra, 38.

+ The theory is this ; the daughter, or higher son’s daughter, takes J and 
leaves for the proposed son’s daughtor ; but if there be two or more 
daughters, or higher son’s daughters, they take tiieir §, and there is nothing 
left for the proposed son’s daughter.

+ But, in Abu Yusuf’s opinion, the presence of a “ grandfather"- has the 
same effect as that of the father (Sir. 8 ; 11). Of course a true grandfather 
is meant, for a false grandfather is a d. k. {infra, Chap. V,) and his presence 
could not, therefore under aDy circumstances, affect a sharer’s interests.
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1 . ' % .
'"-3P£^Grandmother h. h. s. ... -J when not excluded.

Sister ... ... ... £ when only one, and no
son, son’s son h. 1. s., 
father, (perhaps Tr- 
grandfather), daugh
ter, son’s daughter, 
or brother.

» •• ... ... |  when two or more, and
no son, &c.

C. Sister ... ... . .  £ when only one and no
son, &e., C. brother, 
or sister.

» ••• ... 3 when two or more, and
no son, &c., C. bro
ther, or sister.

••• i  when one sister, but no 
son, &c., or C. bro
ther.

U. Sister ... ... ... (Vide supra, U. brother or
sister.)

EXAMPLES OF THE DIVISION OF PROPERTY 
AMONG SHARERS AND RESIDUARIES.

(Rumsey’s Muhammadan Family Inheritance, pp. 83—90.)

Example 1.— Father, mother, and two daughters. Here 
the shares are :—

Father ... ... ... J
Mother ... ... ... .»
Two daughters .. ... §

Hence each daughter’s share=f-=-2
Redueing the fractions to the least common

denominator, we have : £,



Hence the father has ... ... ^
„  mother ... ... ^
,, each daughter ... -g

The property is therefore exactly divided, and there is 
nothing left for the father to take in his residuary capacity.

E xample 2.— Father, mother, and ten daughters. Here 
we have

Father ... ... ... i
Mother . . ... ... £
Ten daughters ... ... |

or each daughter ^ -^ 1 0 = ^ .
Reducing to the L. C. D., we have : £s, ^

Hence the father has . „ .. ^
„  mother ... ... ^
„ each daughter . .  ^

Here, as in the last case, the property is exhausted.
E xample 3 .—Father, mother, and five daughters 

Father ... ... ... £
Mother ... ... ... £
Each daughter ... ... f-v-5 =T2ff

Reducing to the L. C. D., we have :—■
Father ... . . ."  ...
Mother ... ... ... ^
Each daughter ... ...

Here, also, the property is exhausted.

E xample 4.—Six daughters, three Tr. grandmothers, and 
three paternal uncles.

Here the three paternal uncles are residuaries; the 
shares are

6 daughters §, . \  each daughter =
3 Tr. grandmothers .% each Tr. grandmother 

v —a -  nr*
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Here it is clear that the property is not exhausted by the 
sharers. To find the fractional part remaining for the 
residuaries after payment of the shares, we must subtract 
the shares from unity, or the whole; hence we have:—

Residue 1 - |  — £ =  1—£ = $
Each paternal uncle £-t-3 = x'8 

Reducing to the L. C. D. :—
Each daughter • ... ... T2̂
Each tr. grandmother ... .„ T’T
Each pat. uncle ... ... x'3

E x a m p l e  5.—Four wives, three tr. grandmothers, and 
twelve paternal uncles.

The paternal uncles are residuaries. The shares are :—
Four wives . \  each £-r-4 = ^
Three tr. grandmothers .'. each J -^ 3 = XV 

The part remaining for the residuaries is found as in the 
previous example, and we have:—

Residue 1 — |  } = 1 — xs, =  T73
Each pat. uncle x7, 12= x | 4

Reducing to the L. C. D. :—
Each wife ... ... ... x| ¥
Each tr. grandmother ... xf s
Each paternal uncle ... ... x| ¥

E xample 6 .—Four wives, eighteen daughters, fifteen tr. 
female ancestors,* and six paternal uncles. Here we 
have:— >

4 wives each wife |?f-4 = 3,g 
18 daughters §, .-. each daughter j -1 -1 8  =  S’T

* i. e. true grandmothers, vide supra, 14. The reader must remember 
that these must be all on the same level, as even a single tr. grandmother in 
a nearer generation would exclude all the rest (tide infra, Chap. X). Conse
quently tho circumstances of this and several other examples are simply 
impossible, but they were probably framed by the Arabian lawyers for tho 
purpose of testing the skill of their pupils.
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15 tr. grandmotliers $, .'. each tr. grandmother 
^-7-15=^

The portion remaining for the residuaries is :—
1 - *  — « - i = l ~ « = A
Each paternal uncle Jj - ^ 6 = x*a

Reducing to the L. C. D.
Each wife ... ... jVVV
Each daughter ... •,.. iVsw
Each tr. grandmother ...
Each paternal uncle ... a| ^

E x a m p l e  7.—Two wives, six tr. female ancestors,* ten 
daughters, and seven paternal uncles. Here we have:—

2 wives r>, each wife |-* -2 = TV
6 tr, grandmothers £, each tr. grandmother $-s-6=rnr 
10 daughters §, . \  each daughter |-r-10 = xV 

Consequently there remains for the residuaries;-~
1 _ 1 _ 1 _ S _  1 _  2 3 =  11 -5 ¥ 5 - 1 54 J t
Each paternal uncle x?-=-7 = tJ x 

Reducing to the L. C. D.—■

Each wife ... ... ... -0 its
Each tr. grandmother .'. ... rrs*iS
Each daughter ... ... ... -izvs
Each paternal uncle ... ,. ^§2^

E x a m p l e  8 .—One wife, eight daughters, and four pater
nal uncles. Here we have :—

One wife |
Eight daughters §, .\ each daughter ^-t-8 - x'7 

To find the portion of the residuaries :—

Each paternal uncle \  + 4 =
Reducing to the L. C. D. :—

* See note to the preceding page.
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Each daughter ... cv, ^
Each paternal uncle* ... ...

Example 9.—Husband, mother, father. Here, remem
bering that the mother, under the particular circumstances, 
only takes a third of the residue after deducting the 
husband’s share, we have : —

Husband, A
Mother, $ of (1 — A), or J
Father (as sharer), (as residuary), 1—( |+ | ) ,

or -J ; total, ^
Reducing to the L. C. D. :—

Husband ... ... ... a
Mother ... ... ... a
Father ... ... ... »

E xample 10.—Wife, mother, father. Here in like 
manner, the mother only takes a third of the residue after 
deducting the wife’s share, and we have : —

Wife, J
Mother, J  of (1—£), or |
Father (as sharer), (as residuary), 1—(^

or $ ; total, i
Reducing to the L, C. D .:—

Wife ..................................... r\
Mother ... ... ... Ts5
Father ... ... s ... ^

* In this example there is an arithmetical error in Macn. Prine, 172. 
I t  is there stated that the share of each paternal uncle is But it is of 
course plain that this would not exhaust the property, since :—

12 8 x 8  4 x 4  _  12 + 48 + 16 _  e ,
86 96 86 96 Ul>

while on the other hand it  will easily he seen that the division above given 
exhausts the whole, or, in Mr. Macnaghten's words, “  makes up the required 
number 90; ” for

12 . 8 x 8  5 x 4  12 + 84 x 2 0 ._  90 _
90 + 96 + ~ 96 =  96 96
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E xa m ple  11.— Husband, mother, pat. uncle. Cne of the 
claimants agrees to take a specific article in liea of his 
portion.*

The portions are, primarily :—
Husband ... ... ... £
Mother ... ... ... £
Pat. uncle, residue ... ... £

First, let the husband agree to retain his wife’s bridal 
gifts which he has not paid, and set it off against his claim. 
Then we have :—

Mother and pat. uncle, to share the remainder, or general 
estate, in the ratio £ : £, or 2 : 1.

Hence we have :—
Mother ... ... •• §
Pat. uncle ... ... I

Secondly, let the mother agree to take a jewel instead 
of her share. Then we have :—

Husband and pat. uncle to take in the ratio $: £ or 3: 1. 
Therefore we have :—

Husband .. .. ... ?
Pat. uncle ... ... . . £

Thirdly, let the pat. uncle take a carriage, or a slave, 
instead of his portion. Then we have :—

Husband and mother to take in the ratio £ : J, or 3 : 2. 
Hence we have ;—

Husband ... §
Mother ... ... £

E xa m ple  12.—Mother, two U. sisters, pat. uncle’s son. 
One of the U. sisters agrees to take a female slave instead of 
her portion. Primarily, the portions are

* This and the following example present instances of what is called sub
traction (supra, 13). They are worked by the rule of “ proportional parts," 
which is also used in cases of return.— Vide infra, Chap. VIII,



Mother, £
Two U. sisters, £ ; each, -£
Pat. uncle’s son residue, ^

But, as one U. sister disappears, the remaining property 
must be divided among the mother, the other U. sister, and 
the pat. uncle’s son, in the ratio $: J o r  1 : 1 : 3 .
Hence we have : —

Mother ... ••• i
U. sister ... ... i
Pat. uncle’s sou ... ... J-

When the fractions have been ascertained in the manner 
shown in the above examples, it only remains, of course, to 
divide the property into the number of parts indicated by 
the L. C. D., and to give to each sharer or residuary as 
many of those parts as are indicated by the numerator of 
his particular fraction. Thus, for instance, in Example 8, 
the whole will be divided into 96 parts, of which 12 will be 
given to the wife, 8 to each daughter, and 5 to each pater
nal uncle.

EXAMPLES OF THE DIVISION OF PROPERTY 
AMONG DIFFERENT HEIRS.

( M a n u a l  o f  M u h a m m a d a n  L a w  b y  A b d u l la h  F y a z  a n d  

F a z lu l - Q a d ir ,  B .  A . ,  p p ^  13—20J

E x a m p l e  1.—Father, mother, and 10 daughters. Here 
we have:—

Father=£.
M other=£.
10 daughters =  §, or each =  §-r-10=TV
Now £ +  i + § = !  or 1. Therefore the property is

exhausted.

•(f)? (fiL
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Reducing the fractions TV, to the Least Common
Denominator, we have :—

Father^-jfj.
M others 3®̂.
Each daughter =  35 .
Example 4.—4 sons and 2 daughters.
Now since daughters are made residuaries with sons, and 

as each son takes double the share of each daughter, we 
have:—

4  sons= 8  daughters +  2  daughters— 10 daughters.
.% the property must be divided into 10 shares, of which 

8 will go to the sons and 2 to the daughters.
Or- the sons will each take 2 and daughters each 1; 
l-r-1 0 =:-iV=eack daughter’s share, 

each son’s share= T%.
E x a m p l e  5.—Wife, daughter, mother, uncle.

Wife= 4  

Daughter = £
M 6ther=J (3 +  12 +  8)

Uncle = 1 —(i +  4 +  i) = 1-------- ST-----
__1 __ 2 3 _  1 ^— J.-- -  VI"

Reducing i ,  i ,  i, to L. C. D‘we have 
Wife—Vi; daughter—U ; mother= ,* ,; uncles:,1,.
Examale 6.—Husband, father, mother.

Husband 2= |
Mother=  £
Fatber=J (3 +  1 +  1)

Now 1— 6 ~   ̂ i - &
the residue will also revert to the father in his

residuary capacity.
.\father=£ +  £= §  or £
Reducing i, 3 , J, we have :—
Husband ■=• | ; mother «* 0 ; father = f.

(1)1 <SL\ V S E X T R A C T S .  J
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E x a m ple  7.—Husband, daughter, brother, & 3 sisters.
Husband = J 
Daughter => £
Brother & 3 sisters 1 ,, , .. , - .

(Residuaries) } - 1 —(i +  4) =  ! —t  -  J
But brother being =  2 sisters +  3 sisters =  5 sisters.

the residue \  must be divided into 5 shares; each 
sister = |  of \  =  2V, and each brother =  § of £ = XV  

Reducing i ,  T\ ,  to L. C. D., we have 
Husband =  ; daughter =  2 “ ; brother =  & ;  each sister

— 3— stf.
E x a m pl e  8.—Husband, father, mother, 2 sons, and 3 

daughters and a brother.
Husband — j
Father = ^ (here he is not a residuary as well by the 

presence of the son).
Mother = ^
2 sons and 3 daughters. )  , 3 +  2 +_2

(Residuaries). )  ^
"  1---TJ “  Vs

But 2 sous and 3 daughters = 7 daughters.
/ .  e a c h  d a u g h t e r  ■  T*s 7 »

each son *=
Brother is excluded by father and son.
Reducing {■, 3®j and -gS to L. C. D., we have 
Husband = | J  *
Father =  g|.
Mother =  i | .
Each son =  | j .
Each daughter =  B1.
E x a m pl e  9.—Wife, 4 brothers’ sons, 1 sister and 1 uncle’s 

son.

Wife =  l

' G°i& X
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Sister = |
Uncle’s son excluded by brothers’ sons.
Residue 1 — (£ +  £) =  1 - f  =  £, to be divided among 4 

brothers’ sons.
each brother’s son =  ^-r-4=TV 

Reducing T]ff to the L. C. D., we have :—
Wife =  T%; sister= x8t ; each brother’s son =  iV 
E xample 12.—"Wife, daughter, 3 son’s daughters, and 

father.
Wife = £.
Daughter = 4- 1
3 son’s daughters - 4  each = ---------=  tV

6 x 3
Father "l _ i n  i i  i i \ _ i __<o_ s
(residuary) J
Reducing 4, T\ ,  / 4 to the L. 0. D., wre have: —
W ife -T»t .
Daughter = |4-
Each son’s daughter = yV 
Father =  y§.
E xample 13.—Wife, 2 daughters, son’s daughter, 5

brothers.
Wife =  i  
2 daughters = §.
Son’s daughter is excluded by 2 daughters.
5 brothers { , / i . a \  •»__i o _  s1- = 1—( s + f /  *—S3 —54*(residuanes) )
.•. each brother = f t  5 = 5V-
Reducing §, &  to the L. C. D., we have
Wife = s34 ; daughters = J|-, or each = s84.
And each brother = s‘4.
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OP THE INCREASE AND RETURN.

( Ramsey’s Muhammadan Family Inheritance, 
pp. 110— 119J

I t is obvious that, in a system involving the division of 
unity into a number of arbitrary fractional parts, it may 
happen that the fractions when added together are some
times greater, and sometimes less, than the whole. The 
former contingency, of course, occasions a difficulty -when
ever it occurs, the latter only when there are no residuaries.
The doctrine of the “ Increase” (aid) provides for the for
mer class of cases; and that of the “ Return” (rudd) for the 
latter.

The Increase is the division of the property into a larger 
number of parts than that indicated by the least common 
denominator of the fractional shares. The rule is, to 
increase the L. C. D. so as to make it equal to the sum of 
tlie numerators; in other words, to the aggregate number 
of parts required.

E xa m ple  1.—Husband, father, mother, daughter.
Husband ... ... J
Father ... .. J
Mother ... ... £
Daughter . .  |

Reducing these to the L. C. D. we have :—
3 2 0 C .T2> T2> TS > f

that is, in all, which would be more than the whole.
Increasing the number of parts (that is, the L. C. D.) to 
13, we have:—

Husband ... t\
Father . .  ts

Mother ... • .  T3
Daughter ... ... 7°5

2 5



It is evident that the sum of the fractions will now be 
or 1 ; that is to say, it will exactly exhaust the whole.

The above rule is so extremely simple, that the reader 
will perhaps fail to perceive at the first glance that the pro
perty has been justly divided among the claimants in the 
exact ratio of their original shares. Such, however, is the 
case, for it is obvious that,—

T S  • "A : 1% : T 5 ~  ® : ^ : ^ ! ® =  A  : T9 ' T5 ■ T5
E xa m ple  2.—Husband, mother, sister.

Husband ... ... I
Mother ... ■■■ h
Sister ... ... I

But 4+J +  i  =  J + $ -+ t = i"
Hence this is a case of increase, and the denominator 

must be increased to 8 ; we shall then have:—
Husband ... ... f
Mother ... ... t
Sister ... • ■ ■ I

E xa m ple  3 .— H u sb a n d , tw o  s is te rs , tw o  U. sis te rs , 

m o th e r . t
Husband ... „ .... i
Two sisters ... ... §
Two U. sisters... ... i
Mother ... ... w

But i +  ̂ +  i  +  (r =  i; +  J+iH"i“  V •
Hence the denominator must be increased to 10; and wo 

have:—
* Where there are several claimants for one original share, it may some

times bo found more convenient to increase the denominator at a lator stage, 
and, of course, the effect will be the same.

t  This case is known as the case of Shuraihiyys, after Shuraih, the Judge 3 

who decided it. I t is taken from 9har. 83, 84, and is valuable as an ex
ample of the succession of U. sisters notwithstanding the presence of the 
mother and of sisters.— Vide infra, Chap. X,

1(f):*) <sl
EXTRACTS.



Husband ... ... ^
Two sisters ... T*5; each ■}, or ra„
Two U. sisters ... Ta5 ; each XV
Mother ... ••• tV

E x a m pl e  4.—Wife, father, mother, two daughters.*
Wife ... ... i
Father ... ... ^
Mother ... ... ^
Two daughters ... §

■Rllf 1 4- *  a. 1 4. 2 _  3 , 4 . 4 i 10  — 2 7J3llc ? + o f <r + -g- -  ?£ + + + •?£ -"a'j*
Hence the denominator must be increased to 27 ; and we 

have:—
Wife ... ...
Father ... ... 54T
Mother ... ... ^
Two daughters ... if-; each s6y

The Sir., in the chapter on the increase, states that 
particular “ divisors ’’ (i. e., the least common denomina
tors of the original shares) may be increased in particular 
ways (e. g„ 6 to 10, 12 to 17, &c.), which might, at first 
sight, be thought to imply that no other mode of increase 
is allowable, } But this does not seem to be a correct view 
of the doctrine of the increase, which, from the actual 
definition given in the Sir., appears to be applicable to all 
cases in which the L. C. D. is insufficient,}. It may fairly 
be concluded, therefore, that the statements as to particular 
“  divisors ” are only made in that spirit of yearning for 
enumeration which is so frequently to be discerned in the 
Sir., and that if any other instances are found possible, they

* This is called the case of Mimberij/ya, having been decided by Ali when 
in the vlimbar, or pulpit at Cufa.

+ Sir. 15 ; IS, If).
+ “ Aul, or increase, is when some fraction remains above the regular 

divisor, or when the divisor is too small to admit of one share.”—Sir. 15:18,

EXTRACTS.
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must be considered good law. The disputed case of increase 
to 31, iu the same place, turns, not really on the doctrine 
of the increase, but on the question whether persons incapa
ble of inheriting can exclude imperfectly.

The Return is the apportionment of the surplus among 
the sharers (except husband and wife,* who are not allowed 
to partake of it), when the sharers do not exhaust the 
property and there are no residuaries. Zaid, the son of 
Thabit, and some other lawyers, have maintained that there 
is no return, but that the surplus goes to the public trea
sury ; but the author of the Sir. considers the opposite 
opinion to be correct, on the authority of all the Prophet’s 
companions, including Ali and his followers, and also of 
the sages whom he calls “ our masters.” f  Residuaries for 
special cause, however, take precedence of the return.^

The rule is, that the surplus is distributed among the 
sharers in the ratio of their respective shares. In  cases 
of return, as in the primary distribution, we shall solve the 
examples by the rules of modern arithmetic.

E xa m ple  5 .—Two d a u g h te r s .
I t  is obvious that, as the two daughters divide, first, their 

proper share, g, and then the return, equally, they divide 
the whole equally. We have :—

Each daughter’s ultimate share|| £. The ultimate share 
of each of two sisters, &c„ would of course be arrived at 
in the same way.

* Examples illustrative of this doctrine will be found infra 116 &c. 
Although the hu oand and wife have not, technically speaking, any return 
yet there are instances in which the whole residue has been said to revert 
to them : mpru, i i .

f Sir. 22 ; 27. $ Vide infraj Chap. XIII.
Ii We have used the words ultimate share for the sake of brevity to ex

press share added to return.

' G°î X



E xample 6.*—Mother and 2 daughters.
Mother ^
Daughters, § .•. each daughter
Tlie whole must therefore be divided in the ratio J- : § or 

1 : 4. Consequently we have :—
Mother’s ultimate share ... -y of 1 =-|
Daughter’s ultimate share ... -J of 1 f  
Each daughter ... ... g

E xa m ple  7.—Husband and 3 daughters.
Here it is obvious that, a3 the husband has no return, 

the daughters, as sharers and by return, must take all the 
rest. Therefore the £ left after payment of his share will 
be divided among the daughters. Hence we have:—

* This and some other examples are worked by the rule of “ proportional 
parts. See “ Golensos Arithmetic,” or any other modern arithmetical 
treatise. I t is unnecessary to begin by finding the amount of the surplus, 
as will appear from the following reasoning : —

Let there'be a number, m+n, and let m =a + b. Then, if we divide n 
(the surplus) in the ratio a : b, we have :— 

a b
----» n> --- v na + b a + b

And, if wo divide the wliolo number u x  n iu the same ratio, we have :—
(m + »), ——  (m + n)

nt-6 a+ 5

but "  (m + )i)= am + an
a+b a+b

= a + ̂ L_)i
a + b

Similarly (m+n) =  & + ..A., n
a+b a+b

Whence it appears that if we divide tho whole estate in the ratio a : b 
( a  and b being the original shares), the result is the same if we divided the 
surplus in that ratio, and added the parts to tho respective shares.

t  Mr. Macnaughten (p. 176) divides tho surplus into 6, giving tho mother 2 
and the daughters 4. This is, of course, an error. The result., ns given above, 
is m accordance with the principles of tho Sirajiyyali. “ The return is tho 
converse of tho increase; and it. takes place in what remains above the shares 
of thoso entitled to them, when there is no legal claimant of it ; this sur
plus is thdn returned to the sharers according lo (heir rights in other words 
(as shown by the examples in the Sirajiyyali, and the universal practice), iu 
the ratio of their original shares. If, in the present instance, wo have’ re- 
oourse to the empirical rules of the. Sir., we arrive at the amno result ; lor we 
•uc told, when there are two-thirds and a sixth, to “ settle the case'' bv five
(5>ir. 2 2 ; 28 .)

111 %
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Husband ... ... ... J-
Eacli daughter’s ultimate share ... J 

Example 8.—Husband and 6 daughters.
Here, as in example 3, we must divide the remaining |  

among the daughters, and we have : —
Husband . .  ... ... |
Each daughter’s ultimate share ... f 6 = 

Reducing } and J to the L. C. D., we get:—
Husband ... ... ... f
Each daughter’s ultimate share ... |

E xample 9.— Husband and 5 daughters.
Here we have :—

Each daughter’s ultimate share, = ?a 
Reducing \  and 535 to the L. C. D., we have :—

Husband ... ...
Each daughter’s ultimate share ... &

Example 10.—Wife, 4 tr. paternal grandmothers, 6 U. 
sisters.*

Wife .. ... ... 1
Paternal graudmothers . . ... $
Uterine sisters -... ... $

As the wife has no return, the paternal grandmothers 
and U. sisters will have all after payment of her J. Hence 
we have 1 — J or § to be divided in the ratioj" of ^ J  
or 1 : 2.

* la  this sad the following examplo, we have put “ tr. paternal grand
mothers,” because the cases are so stated in Macnaughten; but the reader will 
readily see that, ii the word paternal wore omitted, the result would he 
precisely the same.— Fide Table of Sharers, supra, 17, Ac.; and Rules of 
Exclusion, infra, Chap. X.

t  As in example C, so in this and any similar example, it is not necessary 
first to find the actual surplus, for if we have a number m X u x p and 
n =a x b, and wo divide p (the actual surplus) in the ratio a : b, wo get

a b
u + 6 u + b ^



f / l ' - '*(S)1
! EXTRACTS. I9 o

Tr. paternal grandmothers, -J- of § = \ ; each 
Uterine sisters, § of f  = b ; each ^

Reducing to the L. C. D .:—
Wife | |
Each tr. pat. grandmother,
Each uterine sister,

Example 11.—Wife, 9 daughters, 6 tr. paternal grand
mothers.

Wife, i  
Daughters, §
Tr. paternal grandmothers, i

Deducting the wife’s share, as she has no return, we 
have 1— or £, to be divided in the ratio § : | ,  or 4 : 1.

Daughters’ ultimate share, £ of |  = T7̂ ; each ^
Tr. paternal grandmothers’ ultimate share, ^ of |  ;

each
Reducing | ,  5lo>to the L. C. D., we have 

Wife,
Each daughter, 7Yv 
Each tr. paternal grandmother, Wv 

In the simpler class of cases, where there is no person 
who is not entitled to partake of the return, the problems 
may he still more easily solved by merely diminishing the

And if wo divide n x p  (the wliole property less tlie wife’s share) in the 
same ratio, we g e t:—

SUa(”+*,)’d k ("+p)
but J L  (n + p)=  «Lt«9» 

a+b Lf a + b
a

= a+^ l p
SimUariy J L  („ + * )=  6+ J L p

Consequently, the result obtained by dividing the whole property less 
tlie wife’s share in the ratio of the other shares is the eamo as that obtained 

■ by so dividing the actual surplus and adding the quantities thuB obtaiued 
to the other shares.
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entire number of parts, or L. C. D. of the original shares 
so as to make it equal to the aggregate number of parts 
required. Thus, from example 6, p. 115, we have :—

Mother, ^
Each daughter, or ■§

Therefore, in all,
J 2 a nr 5 H) Tf> Ul IT

Diminishing the L. C. D. to 5 we have f, and the divi
sion will be

Mother, i  
Each daughter, f*

* This simple method may he proved in the same way a3 tlio “ increase” 
(supra, 111). It occurred to the author, long after the issue of the first 
edition of this work, from pondering over the words, “ the return is the 
converse of the increase” (Sir 21 ; 27).
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OF VESTED INHERITANCES.

(Rumsey’s Muhammadan Family Inheritance, 
pp. 120— 123.)

W hen a person who has inherited a portion from another 
dies before the estate has been distributed, his portion 
vests at once in his own heirs. Consequently, when the 
actual distribution is effected, his share or portion must be 
divided among those entitled to inherit from him, some 
of whom may be entitled to inherit from the first de
ceased and some not. I t  is usual to state the portions of 
those who ultimately succeed in fractions of the original 
estate. We shall show how this may be done, by working 
out an example (slightly altered from Macn. Princ. 181) by 
means of ordinary arithmetic.

E xample.—W ife: by her, 2 sons and 2 daughters; wife 
dies, leaving a father; then one daughter dies, leaving a 
husband.

Here wo have first to consider what would be the portions 
if  the wife and daughter had not died. Remembering that 
the wife is a sharer, and that the children are residuaries

9

we have:—
Wife, |

Residue 1—^ =  to be divided in the ratio 4 : 2, or 2 : 1.
Sons, |  of | = T7, ; each 
Daughters, $ of |  =  ,7S ; each / 8

Now the wife dies, leaving her father a sharer, and the 
four children residuaries.

Wife’s father, & of
Residue 1— J =£, to be divided in the same ratio as the 

former residue, hence :—
Each son, £ of & of J = T ti  
Each daughter, if*

2 6
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Adding these to the original portions, we have :—■

Each son, + Tf j  = TV?
Each daughter,

Lastly, one daughter dies, leaving her husband a sharer, 
and two sous (her brothers), and a daughter (her sister), 
residuaries, The wife’s father, being a false grandfather of 
the daughter, takes nothing from her," as she has hciis 
living, and a false grandfather is a d. k.

Daughter’s husband, l  of 5V« = ytnr 
Residue 1—£ = £, to be divided in the ratio 4 : 1.

Each son, j  of £ of =
Daughter, s^ 5

Adding these to the portions last found, we have :—
Each son, xVr + r U s ~ iV/o 
Daughter, f a lls  = sWw

Reducing / TV, tVA. AV*. to the L. C. D„ we h a v e :-
Wife’s father ... ... ••• s irs’
Daughter’s husband ... ••• Anss
tp  i- 10 3 4Each son ... ••• v s tt
Daughter ... ... ... AWtr

The Sir. is very brief on the subject of vested inherit
ances, and does not allude to it as affecting the D. K 
But the principle involved is assumed, rather than directed 
by precept, even as regards the heirs, and appears, in 
fact, to be alluded to merely for the purpose of giving 
the requisite arithmetical directions for calculating the

* In the previous editions of this book,“ wife’s mother occurred in-reed 
of “wife’s father.’’ The author, like Mr. Macnaghten before him, over
looked the circumstauce that the wife’s mother would bo a tr. grandmother 
of the deceased daughter, and would therefore be entitled to }  of her 
so as to disturb the ultimate result very oonsidernbly. The error was dis
covered and pointed out by Mr. Alexander C. Tate, a gentleman studying 
for the Indian Civil Service, to whom the author has much pleasure m 
tendering his acknowledgments. It is probable that the example was fouud 
by Mr. Macnaghten in a correct form in some native treatise, but that  ̂the 
word “ mother ’ was accidentally substituted for “father in the Mo. or 
the proofsheets of his work.
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ultimate shares. The same principle may tlierefore, it is 
submitted, be safely assumed as to the D. K., so far as it 
may be found applicable. Thus, if a man leave three sons 

' of different deceased daughters, and one die before distri
bution, it may be assumed that the survivors, having oiigi- 
nally taken each will now take as follows :

Surviving daughter’s sons, each \  4 or i
And, in like manner, if the deceased leave two sons of 

one deceased daughter, and two sons of another, and one 
daughter’s son die before distribution, it may be reason
ably assumed that the portion of the deceased daughter s 
son will go to his own brother, as his heir, and not to his 
cousins, who are only his D. K. Thus, as each daughter s 
son would originally have had £, the ultimate portions may
be assumed to be : —

Two sons of one daughter, each J 
Surviving son of other daughter, J + i ,  or £

The above supposed instances are of a very simple kind; 
but it seems clear that the principle, if rccoguized, may 
lead to problems of a varied and important character.

MISCELLANEOUS EXAMPLES ON SHARERS 
AND RESIDUARIES *

( Rumsey’s Muhammadan Family Inheritance, pp. 135 
to 142.) .

W e subjoin a few miscellaneous examples, of which the 
greater parts are taken almost at random from the lai -,e
mass of precedents of inheritance in Macnaghten s liin-
ciples and Precedents,”  in order to show the general 
applicability of the arithmetical methods which wc have

* Althnnph the D K. are occasionally referred to in these examples, the 
sllusfou to them is so slight that theabove title will not, it U hoped, seem 
inappropriate.



used above. The reader will find that the results here 
arrived at coincide with those stated by the native law 
officers consulted in the several cases.

Example 1.—Wife, mother, and sister.
Wife ... ... ... i
Mother ... ... ... i
Sister ... ...................  4

But i + 1  +  i  =  Tai- +  t\ + T5 = Ti> or more than the whole. 
The doctrine of the increase therefore applies, and the 

' property must be divided into 13 instead of 12. Hence 
. we have

Wife ... ... ... A
Mother . ... ... ... ris
Sister ... ... ... rs

E xample 2.—Three sons, two daughters, son’s son, and 
wife.

The son’s son has nothing, beiug excluded by the sons j
wife £.

Residue 1 — £ = f . This must be divided in the propor
tion G: 2, or 3: 1 (since the sons, as compared with the 
daughters, take double shares). Hence we have:—

Sons, |  of J =  | j  ; each 
Daughters, £ of £ =-j5; each -gt  

Reducing £, * ,  to the L. C. D., we have
Wife ... ... tV
Each son ... ... • i l
Each daughter ... ... xt

Example 3.—Wife, mother and two sons.
Wife . .  ... ... i
Mother ... ... ... w

Residue, 1—£ —£ = 1 —
Each son ... ... ... Is

I I I  . <SL
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Reducing £, l ,  J$, to tlie L. C. D., we have: —
Wife ... ••• ••• A
Mother . ... ... ••• A
Each son ... ••• ••• iff

Example 4.—Wife, four brothers’ sons, sister, and uncle’s 
son.

Wife ... ••• i
Sister ... i
Uncle’s son excluded by brothers’ sons.

Residue 1— J—\  = l — | “ i ,  each brother’s son A
Reducing i ,  too to the L. C. D., we have :

Wife ... ••• ••• A
Sister ... ••• ••• A
Each brother’s son ... ... A

Example 5.—Three wives, six sons, six daughters.
Wives, each ^

Residue 1—£ = $ ; to be divided in the ratio 12: 6, or 
2 :1 . Hence we have:—

Sons, § of £ = t j> each A  
Daughters, i  of l  =  ,*> each tss

Reducing A> x¥i> to the L. C. D., we have -
Each wife ... ••• tI t
Each sou ... ... ••• tti
Each daughter... ... xjt

E xa m ple  G.—W ife; by her, thrfee sons, B., C., D., and 
two daughters E., F. j by another wife, a daughter G.> before 
distribution, the wife, B., C., and G. die successively. This 
is a case of vested “ inheritance.”

Wife ... ..................; *
Residue 1— to be divided in the ratio 6: 3, or 2: 1.

Sons, |  of |  = A  j each A  
Daughters, each A

/ s < 0 -  ' G°i&X
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Now the wife dies/and. her share is divided among her 

own sons and daughters. (G. is not her daughter, and takes 
nothing from her) in the ratio 6 :2 , or 3: 1. Hence we 
have :—

Sons, |  of |  = ; each
E. and F., each

Hence, adding these to the original shares':__
Sons, each *  + *>, = „%
E. and F., each -fife 
G. (as before), f e

Next the son B. dies; G., being a C. sister, is excluded 
by the actual brothers, and B.’s portion is divided between
C. D. and E. F., in the ratio 4: 2, or 2: 1. Hence

C. D., |  of fife = fis\  ; each fifit  
E. F., each Tf | ?

Adding these to the portions last found, we have 
C. D., each fife + fifiT = f tg  = fife 
E. F., each fife 
G. (as beforo), fe

Afterwards C. dies, and his portion goes to D. and E. F. 
in the ratio 2 : 2, or 1 : 1. lienee

1) 4 o f 6 5 _  65■LA, * Ol
E. F., each fife 

Adding as before :—
D  <LSL +  JLP — J 9 5 _  6 5 2 TV + 4 3 S ~  ? XS ~ TTV
E. F., each fififi 
G. (as before), ~fe

Lastly, G. dies, and as she has no brothers or sisters of 
the whole blood, her portion is divided between D. E. and 
F. The ratio is again 2 : 2, or I : 1, and we get

D. ,  ̂of 77s = i
E. F., each



“  "
Adding, as before :—

T) 6 5 , 7 — 7 2 —1
" >  1 44 + X?T T44 “  2
E. F.,* each = 5V\ = J

Reducing i ,  to the L. C. D., we have D. E. F., each 
4' The fractions thus obtained are identical with those 
given in Macnaghten ; where, however, they are expressed 
in the more bulky form of Tflrc2 3> JT\ 2g, for, as we have ob
served elsewhere, the old Arabian methods provide no rule 
for reducing fractions to lower terms.f

E xa m ple  7.—Mother, wife, and daughters of U . brother.
Mother ... ... ... ^
W i f e ..................................................... |

The U. brothers’ children are distant kindred, and con
sequently, as there are sharers, they take nothing. But J 
and i  do not exhaust the whole; therefore, this is a ease 
of return ; and, as a wife cannot partake in the return, the 
mother will get, after payment of the wife’s share, all.
Hence we have, finally :—

Mother ... ... ... |
W i f e ....................................  ... x

E xample 8.— Husband, mother, and daughter b y  f o r m e r  

h u s b a n d -, husband dies before distribution, leaving wife, 
mother and father; daughter dies after husband, also before 
distribution, leaving mother’s mother (identical, of course, 
with the mother of the proposita),J two sons, and daughter.

* In order to economise space, we have omitted, throughout this example, 
the actual calculation of the daughters’ portions; but the reader can easily 
Work them out, and will find that at each stage they come out as we have 
fiiven them, i e.f each daughter’s portion exactly half of each son's portion, 
to this case the ultimate result might have been easily foreseen, but we 
have thought it desirable to work it out, as this is oue of the most elaborate 
cases of vested inheritance given by Macnaghten. + Vide supra, 83, note.

t  Sir. 27 ; 32. Shar. 91. The author much regrets that, having overlooked 
tho fact that the daughters mother was identical with the mother of the 
gropo^i^ he worked out the later stages of this question erroneously in 

A1 Siraji vyah reprinted.** He would have taken a:i earlier opportunity of 
correcting this error, but imfortunabely lie did not discover it till after tho 
second edition of this work was published.

i l l  . <SL
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Afterwards, still before distribution, mother (daughter's 
mother's mother) dies, leaving husband and two brothers. 
This is a case of vested inheritance.

Husband ... l* * * o o« 4
Mother ... ... ... b
Daughter ... ... ...

But these fractions do not exhaust the whole, therefore 
this is a case of return; and, as a husband cannot partake 
in the return, we have Th to be divided in the ratio b : £, or 
1 : 3, and added to the mother's and daughter’s shares, so 
that we g e t:—

Mother, J  +  J of J j,  or 
Daughter, i  +  f  of TJg, or

Now the husband dies, and we have
Mother and daughter as before.
Husband's wife, £ of | = TV.
Husband's mother, £ of ({—rV), or T\ .
Husband's father," or &.

Afterwards the daughter dies, and we have :—
Husband's heirs as before.
Mother (the daughter’s mother's mother), f s t  +  b

°f ra> or rrV.
Daughter’s sons, each § of f  of T9ff, or T\..
Daughter’s daughter, \  of |  of or 73s.

Lastly, the mother dies, and we have:—
Husband’s heirs and daughter’s sons and 

daughter as before.
Mother’s husband, J of h ,  or ■try*
Mothers brothers, each \  of ¥9f, or x|^ .

* -the father, it will be remembered, takes all that is left after the other 
shares when there are no children, vide supra, 26*.]
a w J * ^ 8 ^  mot^or s Ê are directly from tha proposila, as ascertained

III <SL



llcducmg the fractions to the L. C. D., we have :—•
Husband’s wife ... ... 8
Husband’s mother ... . _s* * * l 5 IP
Husband’s father ... .. ieT2 ff.
Daughter’s sons, each ... ... Tv s .
Daughter’s daughter ... ...
Mother’s husband ... ... is
Mother’s brothers, each ... . _e7 12 8*

examples for practice on sharers
AND RESID U A RIE3*

(Rumseys Muhammadan Family Inheritance,
pp. 143 to 148J

lN tllls> as in our second edition, we have thought it 
desirable to add a few Examples not worked out, in order 
to stimulate the industry and exercise the ingenuity of 
the student. These “ Examples for Practice”  are all 
taken from the opinions of native law officers recorded
m  reP°rted cases. witli the exception of one or two which 
have been selected from the SirAjiyyah. The reader 
must expect to meet with “ return,” “ increase,”  or some 
other special feature, in almost every case; for it is rare 
in actual practice, to find the simple instances which tlieo- 
retical instruction provides as a kind of tender fare for 
the young beginner. With this warning, we commend 
he “ Examples for Practice” to ottr readers, who, with a 
mrough knowledge of the preceding part of the book, 

aud a resolute determination not to be beaten, will be sure 
0 Jc able to give a good accouut of them.

Example 1.— Husband, father, mother.
■Answer. Husband, i  ; father, J ; mother, £ ; (or, £ ; |  • £). 

je * xample 2.—Son, daughter. The daughter dies, and 
^avesji^  son, Fuseehoodeen. Fuscehoodeen dies and leaves

• Sue Note, page 199, of this book.

\ . i v § A /  extracts. U > J bQ6
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a son, Ali, and a daughter, Wajida. Ali dies, W hat por
tion of the original estate does Wajida take ?

Answer.—J
E xample 3.—Wife, brother, mother. Mother dies.
Answer.—Wife, y ; brother, | ; (or, x\ ; T°j),
E x a m p l e  4.—Wife, son by her, wife’s mother, son of 

half brother.* Son dies.
Ansiuer.—Wife, x52 ; son of half brother, T\  ; (or, jy ; I£).
E xample 5.—Two sons, Hasun Ali and Himmut Ali, 

mother, wife Zeinub, the mother of Himmut Ali. Another 
■wife, Zcb-oon-nissa, mother of Husun Ali, and after her, 
Aloo Tliakoor, another son of propositus by her, have died 
before propositus. Zeb-oon-nissa’s dowerf absorbed the 
whole estate.

Answer.—F irs t: On Zeb-oon-nissa’s death propositus (her 
husband), sons Husun Ali and Aloo Thakoor, each 
Secondly: On Aloo Thakoor’s death, his § go to propositus 
who therefore has f. Thirdly : On the death of propositus, 
the £ which have come to him will be distributed th u s :— 
mother, £ ; wife Zeinub, £ ; sons Husun Ali and Himmut 
Ali, each ; and the ultimate fractions of the original estate 
will be (remembering that Husun Ali has £ already), 
mother, wife Zeinub, son Husun Ali, §§£; son 
Himmut Ali,

Example G.—Husband, daughter, brother, three sisters.J
* This must, of course, be a half brother by the father’s side, or C. bro

ther. The reader will remember that the U. brother’s son is a d. k., and 
would therefore take nothing in the presence of the wife and Bon.

+ The dower of a wife may be fixed at any amount, however large ; and 
if it should be so large as to absorb the whole estate, it excludes the inherit
ors, as it is held to be a debt. I t  descends in the same way as other pro
perty ; and, consequently, the husband, the very person from whom it is 
derived, will take his share as an heir if his wife dies before him. The 
present cxamplo affords an instance of that contingency.

h This example (as far as it  goes) affords an illustration of the doctrine 
maintained, supra, 43, that when there are brothers and sisters and also 
daughters, tho brothers and sisters will take tho residue after payment of 
the daughters’ shares, each brother taking a double share.



Answer.—Husband, J ; daughter, l ;  brother, ; sis
ters, each gtyj (or 5ST, 5 “, ^v).

E x a m ple  7 .—Wife, sou by her, mother, brother. Son 
dies, then mother dies.

A n s w e r .—Wife, 4̂ ; brother, f-f; (or 41, r l) .
E x a m p l e  8 .—Son, two daughters, Misree Klianum and 

Janee Khauum, both married to Moohummud Tukee.
Son dies. Misree Klianum dies, leaving two sons, Ali 
Nukee and Husuu Uskuree. Janee Klianum dies. Lastly,
Husun Uskuree dies.*

Answer.—Moohummud Tukee, 54  ; Ali Nukee, xV
E x a m pl e  9.—Two wives, daughter. One wife, leaving 

her daughter's sou, who is not descended from the propo
situs, dies. The other wife, the mother of the above-men
tioned daughter of propositus, dies.

Answer.—Wife’s daughter’s sou, ; daughter, [J
E x a m ple  10.—Two wives, mother, son. Mother dies.

One wife, the mother of the son, dies.
Answer.—Surviving wife, son, (or tb> If)-
E xample 11.—Wife, two daughters, son (missing).
Answer.—Wife, |  ■ daughters, each x4 ; but the missing 

son’s part, x7ff, to be restored to him if he returns, each 
daughter giving up ^  ; (or ; but, if son returns / s, / 5,
1 4\

Example 13.—Wil'e,t two sons, four daughters. One of

* This example presents the singular feature of two sisters married to 
the same man. One sister dies, leaving two sons ; the other dies after her, 
childless. The second sister’s property, after the husband has taken half 
(the lady herself being childless), goes equally between the two sons, as her 
Aster’s children, and therefore her own D. K, As her step-children they 
could, of course, take nothing from her, being, in that character, neither 
sharers, residuaries, nor distant kindred. It will ho observed that this 
example illustrates the doctrine that a husband has no return [supra, Chap.

in a striking manner, the D. K. of Janee Khauum taking what re
mains after payment of her husband's share.

+ I t  must bo assumed that she is not mother of the eon who dies, for, if she 
were, she would partake of liis estate.

\ \  €■& /•/ EXTRACTS. ixil20/
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the sons dies, leaving three sons, i. e., sou’s sons of the 
propositus.

"Wife, | ; son, 37s ; each daughter, ; each son’s son,
( n r  9t  . 4 2 .  2 1 .  1 4 \f01> IM ) TUI > l¥2 > T¥V/-

E x a m ple  13.—Mother, wife Zuhooroonissa and two other 
wives, daughter Fyzoonissa (being the daughter of Zuhoo
roonissa), aud two other daughters, brother. Daughter Fy
zoonissa dies.

Answer.—Mother, £; wife Zuhooroonissa, j'/g-; other 
wives, each ?3j, surviving daughters, each / T ; brother, s'T7ff ;

/at 3 G • 1 7 .  9 . G4 .  1 7 1
V0 1 > 3 T C  > 32TtT> "STt* )  H u i  STtJV*

E xa m ple  14.—Wife (being father’s brother’s daughter, or 
first cousin, of her husband), son, daughter, brother. Son 
dies; daughter dies, leaving husband, son, aud daughter; 
wife dies, leaving father’s brother’s son (the brother above 
mentioned of the propositus); daughter’s son dies ; brother 
dies, leaving son ; daughter’s husband dies, leaving 
daughter, (the daughter’s daughter above mentioned).*

Answer.—Daughter’s daughter, f J ; brother’s son, i l  •
( n r  2  1 0  - 2 2 2 - 1Vul > 4X2 > 432 ) •

E xa m ple  15.—Wife, by her, son Enayut Ilosein aud 
daughter, son by a previously deceased wife. Daughter 
dies, leaving a son and two daughters; wife dies.

Answer.—Son Enayut Hosein, £2® J other son, ; 
daughter's son, daughter’s daughters, each To5 ; for,
484 • 3 3 C . 70 . 3 5 \
T B ¥ 6  0  ? S 'G S  f  y

E x a m ple  16.—Four wives, nine daughters, six true 
grandmothers.

Answer.—Wives (each), ^  ; daughters (each), T7, ; true 
grandmothers (each), ; (or, T| | ^  ; tVa® J ri2w) -

* In this example it must be assumed that the wife is the mother of the 
son and daughter, aud that the daughter's husband is the father of the 
daughters son and daughter’s daughter.
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. x^ - ^ ; / 0 F  THE DEMAND OF PRE-EMPTION.

(Baillie’s Digest of Muhammadan Law, pp. 487 to 493.)
T h e  right of pre-emption is founded on contract and Three kinds 

neighbourhood, is confirmed by tulub, or demand, and isli, demamh'"'' 
had, or invocation, and is perfected by taking possession.
The demand is of three kinds: tuXub-mooioathubutf or im
mediate demand; tulub-tuhreer, or confirmatory demand, 
also styled tulub-ish, had, or demand with invocation; and 
tulub-tumleelc, or demand of possession, also styled tulub- 
khusdpmut, or demand by limitation.9

By tulub-mooicathubut is meant, that when a person who lenJ“ “ e'5ial° 
is entitled to pre-emption has heard of a sale, he ought to 
claim his right immediately on the instant (whether there 
is any one by him or not),3 and when he remains silent 
without claiming the right, it is lost. This is the report 
of the Asul, and it is mushhoor, or notorious, among ‘ our’ 
sect; though there is another report as from Muhammad, 
that demand at any time during the meeting at which 
the information is received is sufficient. According to the 
Ilidayah, if a pre-emptor receives the information of a sale 
by letter, and the information is contained in the beginning 
or middle of the letter, and he reads on to the end with
out making his claim, the right is lost.'* There is some 
difference as to the words in which the demand should be 
expressed; but the correct opinion is that it is lawful in 
any words that intelligibly express the demand. So that 
if he would say, ‘I have demanded,’ or ‘do demand pre-emp
tion,’ it would be lawful. But if he were to say to the pur
chaser, ‘ I  am thy shufee or pre-emptor,’ or ‘ I take the 1 2

1 The word means, literally, "jumping up.”
2 Hidayah, Vol. IV, p. 924. 3 Inayalr, Vol. IV, p. 249.

* Vol. IV, p. 922.
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mansion by pre-emption/ it would be void. The proper 
time tor making the demand of pre-emption in the case 
of an invalid sale is not that of the purchase, but when 
tire seller’s right is entirely cut off.1 And with regard to 
a gift ba-ahurt-ooliwuz, or a condition for an ex
change, there are two reports, by one of which regard is 
to be had to the time of mutual possession, and by the 
other, to the time of the contract.2 If a neighbour and a 
partner should hear of a sale at the same time, both being 
in one place, and the partner should make the demand, but 
the neighbour remain silent, and the partner should then 
waive his right, the neighbour could not take it up.3 
When a mansion is sold in which two persons have a right 
of pre-emption, and one of them is absent, but the other 
present, and the one who is present claims half the man
sion under his right of pre-emption, the right is annulled.
So also if both were present, and each should claim a right 
of pre-emption as to half, the right of both would be 
annulled.

Difference of Knowledge of a sale is sometimes obtained by the pre-
opinion as to . .
a pre-emptor emptor himselr hearing or being present at the contract, and 
to'act ou'lu - sometimes by his receiving information of it from another, 
formation In  the latter case, then, are number and justice of the infor-
tliat baa not . J
the quality of mants a necessary condition, as in the case of witnesses ? 
tTmonyf teS" Upon this point there was a difference of opinion among 

‘ our’ masters, Aboo Huneefa saying that it is a condition 
that there should be one or other of these, that is, either 
number,—as of two men, or one man and two women,— 
or justice; while according to Aboo Yoosuf and Muham
mad, neither number nor justice is required. So that if

1 I suppose on possession being taken with tbo seller’s permission, when 
the purchaser becomes the proprietor.—See U. L. S., Chap. XI.

2 In the Doorr-ool-Mukhtar (p. 702), tbo time of mutual possession is 
stated absolutely without any notice of the different reports,

3 See ante, p. 484.
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one person were to give information of a sale, and the 
person entitled to pre-emption should remain silent, that 
light would be annulled according to them if the informa
tion should prove to be true, whether the informant were 
just or unjust, free or a licensed slave, adult or under 
puberty. Kurukhee has said that this is the most correct 
of the reports (or opinions). Though the information should 
be given by only one unjust man, yet if the pre-emptor 
believes him, the sale is established, on his information, 
according to them a ll; but if he disbelieves the informant, 
the sale is not established, according to Aboo Huneefa, 
though the information should prove to be tru e ; while 
according to the others, it is established in that case.

By tulub-ish.kad, or demand with invocation of wit- Demand
. . with invoca-

ness (also styled tukreer, as before mentioned), is meant tion. 
a person calling on witnesses to attest his tulub-moowa- 
thubut, or immediate demaud. The invocation of witnesses 
is not required to give validity to that demand, but only 
in order that the pre-emptor may be provided with proof, 
in case the purchaser should deny the demaud, saying’, ‘ you 
did not demand your right when you heard of the sale, 
nay, you abandoned your right and rose from the meet
ing /  while the pre-emptor says, on the other hand, ‘ I did 
demand it,’ when, the word being with the purchaser, the 
omis probandi would be cast on the other. To give valid
ity to the tidub-ish,hads it is required that it be made in 
the presence of the purchaser, or seller, or of the premises 
which are the subject of sale. And the person claiming the 
right of pre-emption should say, in the presence of one or 
other of these, f such au one has purchased this mansion/ 
or ‘ a mansion (specifying its owu boundaries), and I am 
its shufee and have demanded the pre-emption, aud now do 
demand i t : bear ye witness to this.’ The making of this

f(I)| ' ■ Mu\* vw™^/y' EXTRACTS. K-^SiA
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demand is measured by- tlie ability to do so. And when 
one is able to make the demand in the presence of one or 
other of these (though only by letter or a messenger),1 and 
fails to do so, the right of pre-emption is annulled, to pre
vent injury to the purchaser. If  he leave the nearest to 
go to one more remote, all being in the same city, the 
right is not annulled on a favourable construction; other
wise, if the more remote be in another city, or in one of 
the villages belonging to the same city. But if they are 
all actually in one place, and the demand is made at the 
more remote, abandoning the nearer, it is still lawful; un
less, indeed, lie has arrived at the nearer, and then gone 
on to the more remote, in which ease the right would be 
cancelled. If possession has not been taken of the things 
sold, the pre-emptor has an option, and may, if he please, 
make the demand in the presence of the seller or of the 
premises; or he may make it in the presence of the pur
chaser, though he is not in possession, because he is the 
actual proprietor.2 But if possession lia^ been taken by 
the purchaser, Kurukhee has said that it is not valid to 
take witnesses to the demand in the presence of the seller. 
Muhammad, however, has expressly said in the Jama Kubeer 
that it is lawful after delivery to the purchaser, on a liberal 
construction, though not by analogy. 'When a pre- 
emptor receives intelligence of a sale during the night, and 
is unable to go out and call upon witnesses to attest his 
demand, but docs so as soon as it is morning, the demaud ' 
is valid. But he should go out and make his demand in 
the morning as soon as people are stirring about their 
usual avocations.

l(M) I . <SL
\*«At «■*/

1 Doorr-ool-Mookhtar, p. 609.
M The labfc clause is from the Doorr-ool-Mookhtar, p. 600.
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The tulub-moowatkubut, or immediate demand, is first qui®edno v;ll™u 
necessary ; then the tulub-ish,had, or demand with invo- 
cation, if, at the time of making the former, there was to the first da- 
no opportunity of invoking witnesses, as, for instance, when mancl‘ 
the pre-emptor, at the time of hearing of the sale, was 
absent from the seller, the purchaser, and the premises.
But if he heard it in the presence of any of these, and ^
had called on witnesses to attest the immediate demand, 
it would suffice for both demands, and there would be no 
necessity for the other.

By the tulub-tumlee/c, or demand of possession, is meant Demand o£
, „ . . , ,, . poaseusion.the bringing the matter before the judge that he may

decree the property to the claimant by virtue of his right
of pre-emption. If  he neglects to litigate the matter for a
sufficient reason, such as sickness, imprisonment, or the
like, and cannot appoint an agent, the right of pre-emption
is not annulled. And though he should neglect to do so
without a sufficient reason, the right would not be annulled,
according to Aboo Huneefa, and Aboo Yoosul’ also, by
one report. And this is the manifest doctrine of the sect,
the futwa  being in accordance with it. But according to
Muhammad, and Zoofr, and Aboo Yoosuf, also, by
another report, if he should call witnesses to his demand,
yet should neglect to sue for a month without a sufficient
excuse, the right of pre-emption is annulled, and decisions
are also given according to this opinion. The proper form Form oftbc
„ °  °  , application.
for making the demand of possession is, for the pre-emptor 
to say to the judge, ‘ Such an one has purchased a mansion 
(describing its situation and boundaries), ‘ and I am the 
shufee by reason of a mansion belonging to me (the 
boundaries of which he should also explain). 4 Order 
him, therefore, to deliver it up to me.J But evou after 
this demand, the mansion does not become established as

23

.
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his property without an order by the judge for its delivery 
to him, or actual delivery by the purchaser himself. So 
that if before either of these take place, another mansion 
by the side of this mansion is sold, and the judge then 
passes his order, or delivery is made by the. purchaser, 
the pre-emptor has no right of pre-emption in this other 
mansion. In like manner, if the pre-emptor should die or 
sell his own mansion after both the demands, but before the 
judge’s order or delivery by the purchaser, the right of 
pre-emption would be void. And the sliufee may refuse to 
take the mansion, though the purchaser should be willing 
to make delivery, until the judge has decreed it in his 
favour. I f  the mansion be in the possession of the seller, 
it is a condition to the hearing of the suit that both the 
seller and purchaser be present; becajise the pre-emptor 
is suing for both right and possession, the former being 
in the purchaser and the latter in the seller. But if the 
mansion be in the possession of the purchaser, his presence 
alone is sufficient for the hearing of the cause.

How tho When the sliufee brings his suit claiming his right of 
proceed on the Prc *em pt'i°n J the judge is first to ask him, before accepting 
application be- 0r admitting his suit against the defendant, respecting the 
Liua. °  town and muhullah, or sub-district, in which the mansion 

is situate, and its boundaries, for he is seeking to establish 
a right in it, and it is necessary that it be known, since a 
suit for what is unknown is invalid. When this has been 
explained, he is then to ask him whether the purchaser 
has taken possession or not; for when he has not taken 
possession the suit is not valid against him until the 
seller appears. When this has been explained he is to 
ask him the cause of his right of pre-emption, and the 
boundaries of the property by reason of which he founds 

' his claim; for there are different causes of this right, and
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he may perhaps be suing for one that is invalid, or he may 
be excluded by a person who has a preferable right. When 
he has assigned a valid cause, and is not excluded by any 
other person, the judge is then to ask him when he became 
acquainted with the sale, and how he acted on the 
occasion; for the right may be annulled by length of 
time or by some other objection, and this should be 
unfolded. When this has been explained he is to ask him 
about the tulub-tukreer, or confirmatory demand, how it 
was, and before whom he made the demand, and whether 
lie was nearer or more remote than another in the manner 
already mentioned. When all this has been explained, and 
no condition is wanting, the suit is complete and to be 
accepted or admitted as against the defendant, who is then 
to be asked respecting the mansion on which the claim 
of pre-emption is founded, ‘ Is it the property of the 
pre-emptor or not?’ even though it were in his possession, 
and possession is apparent evidence of r ig h t; for appa
rent evideuce is not sufficient, and the right must be 
established by proof as the basis of the right of pre
emption. The defendant is accordingly to be asked regard
ing it, and if he denies the property, the judge is to say 
to the plaintiff, ‘ Produce proof that it is thy property/ 
and if lie fail to do so, and demands the oath of the 
purchaser, the oath is to be put in these words, ‘ By 
God, you do not know that he is the proprietor of this on 
which lie grounds liis claim of pre-emption/ If  the 
purchaser refuses the oath, or the pre-emptor produces 
proof, or the purchaser acknowledges the right, the pre- 
emptor’s title is established to the mansion on which he 
founds his claim ; and after this the judge is to ask the 
purchaser, saying, ‘ Have you purchased or not f  I f  
he deny the purchase, the judge is then to say to the
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claimant, f Produce proof that he has purchased,’ and if 
he is unable to do so, and demands the oath of the pur
chaser, the oath is to be put to him in these words, ‘ By 
God, I  have not purchased/ or, ‘ By God, he has no right 
of pre-emption against me in this mansion as he has 
mentioned/ This would be putting the oath as to the 
result, which is in conformity with the opinion of Aboo 
Huneefa and Muhammad, while the other mode would 
be to put it as to the cause, which is agreeable to the 
opinion of Aboo Yoosuf. If he refuse the oath or ac
knowledge the purchase, or the pre-emptor adduces proof 
of it, decree is to be given in his favour, the right being 
made manifest by proof. With regard to the proof of 
the pre-emptor’s being neighbour to the purchased pro
perty, it is required that the witnesses should testify that 
‘ This mansion, which is in the vicinity of the purchased 
mansion, has been the property of this pre-emptor before 
this purchaser purchased this mansion, and that it is his 
Tip to this time; we do not kuow that it has gone out of 
his ownership/ But if they should say that ‘ This mansion 
is to this neighbour/ it would not be sufficient; though 
if they should say that ‘ The - pre-emptor bought this 
mansion from such an one, and it is in his possession,’ or 
that ‘ such an one gave it to him/ the testimony would be 
sufficient.

' e°̂ N.



( l ( w f l  - ( f i T
\ V ^ t y  EXTRACTS. C /Je J i? '

OF DEVICES BY W HICH TH E RIGHT OF PR E
EM PTION MAY BE EVADED. '

(Baillie’s Digest o f Muhammadan Law, pp. 512 to 511.)
Some1 of these are employed to prevent liability to the 

right of pre-emption, and some to diminish the desire of 
the pre-emptor to avail himself of it. Among them are the 
following:—1st. .The seller may give the mansion to the 
purchaser, calling on witnesses to attest the transaction; 
and the purchaser may then give the price to the seller, also 
calling on witnesses to attest the transaction. Pre-emption 
does not attach in such a case, because the right to it is 
confiued to contracts of exchange; and gift, \then not made 
originally on condition of an exchange, does not become 
such a contract by the subsequent delivery of an exchange.
But this device is necessarily restricted to persons who 
are competent to make a gratuitous disposal of property, 
and would not be available to fathers or executors selling 
their wards’ property, or to an agent selling that of his 
principal. 2nd. A vxouza, or place in a mansion, may 
be separated and marked oft with a line, and bestowed by 
way of sudalcah (charity), or of gift, with its right of way, 
and then the remaiuder of it sold, —by which means the 
right of the pre-emptor is evaded. The marking off or 
circumscribing is to prevent the gift from being the gift 
of a vioosha, or undivided share, in property that is 
susceptible of division; and the right of pre-emption is 
prevented by the purchaser’s becoming a partner,5 and 
as such, having a preferable right to the neighbour’s. I t  
is made a condition that the sudulcah, or gift of the mouza, 
should he made with its right of way, because, otherwise, 
the person in whose favour it is made would be only a 
neighbour to the purchased property, and as such have no

1 Fufe. AI, Vol. VI, p. 596.
3 That is, in the way ; more properly a khulce!.
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preferential riglit over another neighbour. This device, 
it may be observed, is only proper for defeating the right 
of a neighbour, not that of a khuleet. 3rd. With regard 
to vineyards and lands, if a device is required to prevent 
liability to the right of pre-emption, the trees may be sold 
or given, with their foundations, and then the purchaser 
will become a partner in the property, and may afterwards 
purchase the remainder; or, if a device is sought for lessen
ing the pre-emptor’s desire to assert his right, the trees 
may be sold, first at a low price, and then the lands may 
be bought by the purchaser of the trees at a high price.
4th. When a purchase is intended for a hundred dirhems, 
it may be made openly for a thousand or more, and then 
the purchaser may give the seller a piece of cloth, of the 
value of a hundred, in lieu of the price; whereupon, if 
the prc-emptor should come to make his claim, he must 
take the purchase at the ostensible price, which its magni
tude will disincline him to do. 5th. The seller and pur
chaser may declare that the sale was invalid, or a tuljeea,1 
or with a condition of option to the seller, and their 
declaration must be accepted, which being the case, there 
Is no room for a claim of pre-emption, for it is well known 
that to found such a claim it is necessary that there 
be an entire cessation of the seller’s right for a valid 
cause. Gth. When a man sells his mansion, excepting the 
breadth of a cubit along the boundry of the pre-emptor, 
the latter has no right of pre-emption, because his neigh
bourhood is cut off; and this is a device by which his 
right may be evaded. In like manner, when such an ex
tent is given to him, and delivered, the pre-emptor’s right 
is evaded, for the same person.2

1 Sea M. L. S., p. 30A.
* Hidayah, Vol. XV, p. 953. This device, however, is imperfect, for it 

leaves the slip undisposed of,
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\%>J§LwCONSUMMATION OF MARRIAGE, OR VALID 
RETIREM ENT.

(Ramsey’s Muhammadan Family Inheritance, 
pp. 358 to 300.)

R e t ir e m e n t , under ordinary circumstances, is equivalent 
to actual consummation of the marriage; and it has an 
important bearing on questions of dower, in consequence 
of the following principles. Dower is considered to be 
earned1 by consummation or retirement, or to be due on 
the husband’s death, if he happen to die without consum- 
mation or retirement and without having divorced the wife; 
but if he divorce the wife without consummation or retire
ment, she is only entitled to half. In  like manner, if a less 
dow'er than ten d im s be specified, she will be entitled to 
five dirms in case of divorce without consummation or 
retirement.2 I t  consequently becomes important to con
sider what constitutes valid retirement.

Retirement, in the usual sense of complete retirement,3 
is the circumstance of a woman being alone with the hus
band at such a time and place that there is no bar to 
caution, so . as to give him an opportunity of having sexual 
intercourse with her. By such retirement the wife is con
sidered to perform her part of the contract, for it is the 
husband’s own fault if he omit to have connection ; and 
complete retirement is thus, as we. have seen, equivalent 
to actual coition for the purpose of a right to dower.4 
Retirement is incomplete, and therefore ineffectual, when

r , , - ’ , tIie woman’s titla is complete j the dower is not necessarily 
l le at once. \ ule infra, 361, &.C., as to prompt and deferred dower, &c.

* Hod- i;, iii, 3 - 5 ,  11.

Ber,s01V w IItCilaya’-and al3° ia these r-'VS®^0 word may be taken in this
uicom^ete retirement ‘U ‘ tlie cuutu -t to Bhow ^  ** is to iu<E 1°

* f‘de supra 3 5 3 .

1
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there are circumstances which constitute a bar to coition ; 
and this is the case when one of the parties is sick, or 
fasting in the month of Ramzan, or is in the Hiram of a pil
grimage ; whether voluntary or obligatory, or of an ccmrit 
(visitation to the shrine of the Prophet), or when the 
woman is in her courses. Consequently, if the husband 
divorce the wife after such retirement only, she is entitled 
to only half, her specified dower, being deemed to have 
been divorced before consummation. I t  may be noted that 
•the fact of the husband being an ineen, or person naturally 
impotent, is not considered a bar to coition,1 so that if 
a woman retire with such a person she will be entitled to 
her whole specified dower. And Abu Hanifa maintains 
that the law is the same with respect to a majboob eunuch, 
or man who has been made an eunuch by the amputation 
of the genital organ; but Abu Yusuf and Muhammad 
oppose this view and maintain that the wife only takes half. 
And it may also be mentioned that a nifi (voluntary) fast, 
a fast of atonement, or a fast in consequence of a vow, is 
no bar to complete retirement.2

It is important to remember that, in the case of an 
invalid marriage, retirement, even when complete, affords 
no presumption of coition.3

1 Apparentlv because the woman has done her part, and ought not to bo 
deprived o£ the consideration by a circumstance over which sho has no 
control.

* Hed. ii, iii, 1'2—14 ; vide also Hed. iv, si, 2.
3 Hed. ii, iii, 25. See further as to invalid marriages, infra, 3G7, &c.

Printed the latter 'portion only by /. C. Pose <£• Co., Stanhope Press, 
219, Low-Bazar Street, Calcutta.
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C o n t e n t s :

Macnaghten’s Principles of Hindd Law (first seven chapters), an Appen
dix containing (i) Acts—VI of 1871 (Bengal Civil Courts’ Act), XX I of 1850 
(Loss of Caste on change of Bcligiou), XV of 185G (Widow Marriage Act), XXI 
of 1870 (Hindu Wills’ Act), I I I  of 1872 (Brahmo Marriage Act), and IX  of 1875 
(Indian Majority Act) ;—(ii) A Summary of Hindu Law containing an introduc
tion to Hindu Law, and chapters on Inheritance, Exclusion from Inheritance, 
Stridhan, Partition, Things Impartible, Marriage, Adoption, Minority, Widow’s 
Rights and Powers, and Maintenance ; Extracts from Cowell, Strange, Cole- 
brooke, Shama Churn Sircar, Gurudass Banerjee, &c., on the following sub
jects :—“ Hindu Law at the Present Day,” “ Hindu Law to whom applicable,”
“ Sources of Hindu Law,” “ Gradual Growth of Hindu Law,” “ Schools of Hindu 
Law,” Characteristics of the Hindu Community,” “ Void Marriages,” “ Exclusion 
from Inheritance,” “ Fundamental Propositions of the Doctrine of Cakes,”
“ Rules laid down by Mr. Justice D. Mitter with regard to Sapindas,” “ Table of 
Sapindas," “ Table of Succession,” “ Sapindas, Sakulyas, and Samanodakas.”
“ Table of Succession to Stridhan,” “ E xamination Questions with Answers 
and a copious I ndex.

OPINIONS ON THE ABOVE.

Opinion of the Indian Statesman, dated the 25th August 1880.
A really good piece of work has been done by Baboo Prosunno Coomar Sen 

Editor of the Legal Companion, in compiling an excellent Manual of Hindu Law.
, , * * .*  * * * * The basis of the work is Macnagh-
tens ■ ! riuciples,” hitherto the great authority on this subject But excellent as 
Llacnaghten’s book is, it had ceased to be the complete authority it was formerly 
reckoned, for Hindu law has been much studied since bis time, and much has 

een written on the subject, and while the “ Principles” cannot be superseded, a 
necessity bad arisen that they should be supplemented. This is wbat Mr. Sen 

as ctoue with ample knowledge of his subject and with excellent judgment, 
the* ?PPeilc*IS contains, we believe, almost all that is valuable on the subject, iu 
fmm to Hindu Law, au admirable summary, and extracts
gl admh'abiU* a^ ° r it ie s .  kegal students and practitioners will find this volume

Opinion of W. K. Iloolcrjee, Esq., Professor of Law, Ilooghly College.
and l i Je^ er dated thfi'2nd instant ought to have been answered long since 
Eivinir ™ lav? l36011 ha<l  not I thought it proper to go through your work before 
°f tho w CU 11*011 011 it. Tho Notes and the Appendix have enhanced the value 
little bn k ’ t'i? k°th stUtteuts and practitioners will find it a very useful bandy 
ment an 1 >, ,, ave ^commended your book to the students of the Law Depart- 

i unit snaii take every opportunity of recommending it to others.

m  w ,.•\̂ >---«V} >\ syW^B’ 1 .prr̂  s '
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of T. N. Mitler, Esq., Professor of Lam, Presidency College, Calcutta/

~~~ The book, I think, will be useful both to sttidents as well as to the mem
bers of the profession. It is cheap, and the summary of reported cases that has 
been added greatly enhances its value.

Opinion of the Englishman, dated the 19th Atigust 1880.

A student beginning the study of Hindu Law as interpreted by our Courts 
in India will find his future reading much simplified by reading a little 
work which has lately been sent us, called “ Macnaghten’s Principles of 
Hindu Law,” which has been compiled by Babu Prosuuno Kumar Sen, the 
Editor of tho Legal Companion. The work is intended principally to show 
the alterations that have been made in the law since Macnaghten wrote, 
owing to the better knowledge of Hindu law which has been acquired 
through the publication of recent treatises on the subject, and the interpretations 
of tho judges of the principal courts. Of course the compiler puts bis own 
interpretation as to which is correct amongst some of the contrary judgments 
that have been given, but he does not do this without giving his reasons and 
authorities. The appendix is larger than the first part of the book, and contains 
parts or the whole of Indian Acts relating to Hindu Law ; a summary of the 
Hindu Law, supported by authorities from the best known authors ; and finally, 
what will probably prove the greatest attraction to law students, a number of 
questions and answers on points of Hindu Law.

Opinion of the Bengal Magazine for September 1880.

Baboo Prasunno Kumar Sen has done good service to the cause of the litera
ture of Hindu Law by the publication of an improved edition of Sir William 
Macnaghien’.s well known and authoritative work entitled 11 Principles of Hindu 
Law.’"' “ Tho Editor has left off those portions of the original work which have 
bean rendered obsolete by subsequent legislation, and has enriched it with an 
Appendix full of valuable matter extracted from tho well known works of Colo- 
brooke, Strange, Mr. Cowell, Baboo Shama Churn Sircar and Dr. Guru Das 
Banerjea ; and he has moreover added to tho Appendix many Acts relating to 
Hindu Law subsequently passed by the Indian legislature. Altogether the book 
is a very useful- compilation.

Opinion of the Himalaya Chronicle, dated the 1C th October I860.

This should prove to bo a very useful book, both to students and practi
tioners. Macnagbteu’s “ Principles of Hindu Law” is a book of recognized 
authority ; but, as the compiler says in bis preface, in course of time some por
tions of it liavo been rendered obsolete by statutory enactments, and some of tho 
doctrines contained in it have been modified by judicial decisions. In fact, we 
may say from experience that any one taking the old edition of Macnaghten 8 
book as his guide, would be seriously misled as to the present state of Hindu Law, 
eorae of the doctrines having been materially modified. Hence, the compiler’s 
object has been to present to the public a compendium of the Hindu law as it is 
at present, administered within British India. Indian legal literature contains a 
wealth of books on Hindu Law, but tho object of Mr, Sen’s compilation^ is to 
fix doubtful points regarding which a contrariety of opinion has hitherto 
prevailed. In the pure and original state of Hindu Law there was, doubtless, 
little uncertainty or confusion, but the speculations of commentators have done 
much to unsettle it, and the venality of Pundits has done more. That the com
piler has cleared away much of this uncertainty, a perusal of tho book shows. * 
*  * * Altogether, wo can recommend the book, and hope it will meet with
the remunerative sale it deserves.

' e°i&X
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Macnaghten’s ,f Principles of Muhammadan Law,” together 
with Statutes, Regulations and Acts relating to Muhammadan Law, 
Extracts from the works of Neil Baillie, Shama Churn Sircar, 
A. Rurnscy, &c., and a Summary, by P. C. Sen, Editor, Legal Com
panion. Price Rs. 4 ; packing and postage aunas G.

Dattaka-Chandrika, together with a “ Brief Synopsis of the 
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