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P-REFAGE:

A work on the Muhammadan law containing the rules of suc-
cession, inheritance, marriage, &c., which at present govern the
Muhammadan community of India, and at a price quite within
the reach of the legal public, has been long in want. Macnaghten’s
“ Principles of Muhammadan Law” is indeed a work of very high
authority, but it does mnot give the modifications and changes that
have heen brought about by the legislative enactments and by the
authoritative decisions of the courts; and the works of the subse-
quent writers, such as, Neil Baillie, Shama Churn Sircar, Almaric
Rumsey and a few others, are too costly to be available to the gene-
rality of the students. It is with a view to supply this want that the
present publication has been undertaken.” Its plan is the same as
that of my work on Hindu law. To the great work of Macnaghten
1 have prefixed a “ Summary” which, it is believed, ‘will render the
study of that work comparatively' easy;-and I have appended to
it copious extracts from the works of Neil Baillie, Shama Churn
Sivcar, Almaric Rumsey, .and a few others, to every one of whom
my grateful acknowledgments are due for the very valuable aid
I have derived from their works. The “Summary” will shew the
changes and alterations that have been effected by the enactments
of the Legislature, as well as by the decisions of the Courts. It
is apprehended, however, that notwithstanding my most anxious
endeavours to make the “ Summary” accurate, and the * Extracts”
full, I may have beecn guilty of errors and omissions, but thi§
coifsideration does not deter me from placing before the public
this humble contribution, as whenever there may be a doubt, the
reader may usefully consult the work of Macnaghten itself, the
original authorities (if available) and the Schedule of the Statutes,
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PREFACE,

Regulations and Acts relating to the Muhammadan law, that have

been inserted in this volume. It is superfluous to add that T have

spared no pains to render this volume generally useful, and that I

was encouraged to its publication by the very cordial reception that -
my recent work on Hindu law lately met with from the generous

public. Ttis therefore hoped that this humble publication also

will meet with their kind patronage, which is earnestly solicited.

SERAMPORE,
March 1, 1881,

P. €. SeN.
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A

SUMMARY OF THE MUHAMMADAN LAW,

e

CHAPTER I.
INTRODUCTION,

Tue whole of the Muhammadan Law, as contained in
the Muhammadan Law Books, which was in force in Iandia
during the sovereignty of the Muhammadans or is at pre-
sent in force in the several Muhammadan countries, such
as Turkey, Arabia and Persia, is not the law of British
India. So much only of that law, as has been directed to
be observed in the British Courts of India by Acts* of
Parliament or of the Indian legislature, is recognized by
and administered in our Courts, in cases where the parties
are Muhammadans.}

» See the Statutes, Regulations and Acts relating to t',ha Muhammadan
Law, pp: 77 to 131._

+ The portions of the Muhammadan Law, which have not been directed to
be observed, but have not also been expressly altered or abolished by legisla-
tive enactment, should continue to have a virtual operation in as far as they
coincide with and express the principles of justice, equity and good conseieuce,
but their application as a part of the Muhammadan law is not binding.—
(Pearson, J., 6 N. W, P, H. C. Rep., p. 5.) Where a portion of the Muham-
madan law has no force, its apirit and principles should be considered, because
in so doing, the Courta shall act according to justice, equity and good econ-
science.—(Stuart, C. J., 6 N. W. P,, H. C. Rep., p. 15.) The application to
Muhammadans of their own laws in cases other than those of inheritance,
marriage, and caste (¢. ¢, in case of gifts), is administering * justice according
to equity and good conscience,—W. R., Sp, 185  Slavery has been
abolished by Act V of 1843, Renunciation of religion is no longer an
impediment to succession since the passing of Act XXI of 1850, The Chap-
ters on Contract and Sale are of little use since the enforcement of Act IX of
1872. The Indian Majority Act (IX of 1875) has settled the age of minority
among all classes of British subjects, including Musalméns, ,

251

Muhamma-~
dan law how
far to ba re-
cognized,



L

Basis of  The basis of the Muhammadan law, religious, civil

Muhammadan & : - o

law. and criminal, is the Kwurdn, believed by the orthodox
Musalméns to be of divine origin and to have been revealed
by an angel to Muhammad, their Prophet. (Elberling,

8. 18.)

il

Sources of  Lhe Kurdan is the fountain-head and first authority
%ﬁ“mﬂiﬁf of all thei.r laws, but whenever it was not applicable to
:}'zz%gt 1;;:22 any parbicular case, recourse was had to the Sunnat or
and Kiyds.  whatever Muhammad had done, said, or tacitly allowed,

and also to Hadis, that is, to the Prophet’s sayings or the
narration of what was said or done by him, or was in silence
upheld by him. The two other sources of Muhammadan
law are the Ijmaa and Kiyds. The Iimaa is composed of
the decisions of the companions of the Prophet and their
disciples. The Kiyds consists of analogical deductions
derived from a comparison of the Kiéran, the Hadfs and the
Iymaa, when none of these do apply.—(1 Sircar, pp. 3
to 24.)

Although the Kurdn is believed and received by all the
Muhammadans as the words of the Most High, yet the dis-
Differenco of erepant interpretations of many of the material parts thereof
;;)tl::am:i;:]u?f given by the different expositors, the difference of opinion
R among the learned as to the principles or articles of faith,
the admission of particular Ahddis (pl. of Hadis) by some
doetors, and the rejection of the same by others, also the
difference in the acknowledgment of a particular person or
persons as being the Imém (spiritual leader) or Imdms,
Formation created different sets of doctrines ; and the followers of each

of sects. A .
of such sets constituted a particular sect: The sects so
The Sunni formed are seventy-three in number, of which the Sunni
and the Shisk and the Shiah are among the principal (I Sircar, 11). The

Sects, .
g tenets of the former are adliered to in the greater part of



iii

India.* Lucknow is the prineipal seat of the Shiah, otherwise
called the Imamiya, sect.t Hence it is said, there are tWwo g 10 ng
schools of Muhammadan Law, the Sunnf and the Shiah., Shiah Schools. |
It has been held by the Privy Council that whena sect Sects to be
has its own rule, that rule should be followed with respect fﬁ:ﬁ.";fvdn 2
to litigants of that sect.—(Rajah Deedar Hossein wersus Tules.
Ranee Zuboor-ovn-nissa, 2- Moore’s Indian Appeals, p. 441.)
The regulations which prescribe that the Muhammadan = Mubamma-

dan law to b
Law shall be applied to the Muhammadans, must be under- asgu:év fo(i{l:.

stood to refer to the Muhammadans not by birth merely, 232 ?f;da{,‘ith
but by religion also.-T(Abmham vs. Abraham, 9 Moore’s ‘rl;%’geignb:{;:y
Indian Appeals, p. 195.)
The law allows a person the right to cease to bea Mu- A person
s . may cease to
hammadan in the fullest sense of the word and to become be s Muham.
a Christian, and to claim for himself and his descendants all 22382
the rights and obligations of a British subject (2 Hyde 8).
A Muhammadan family may adopt the customs of Hindus Mubamma-
c ‘ y { dan  families
subject to any modification of those customs which the may adopt
members may consider desirable.f—(Suddurtou-nissa vs. g;’;i“ o

Majada Khatoon, I. L, R., 8 Calc. 694.) o

* The general law of the courtry is that of Abu Hanifa.. (Morley.) Imam
Abu Hanifa was the founder of the Sunni sect called (after his name)
Hunifites. Iraam Abu Yusaf and Imam Muhammad were his two illustrious
disciples. (Rumsey, p. ix.) The authority of Abu Hanifa and his two digciples
Abu Yusaf and Imam Muhammad is' paramount in Bengal and Hindustan.
The opinions of the disciples are so much respected that, when they both
dissent from their Master, the Judge is at liberty to adopt either of the two
opinions. If there is a difference between the two disciples, whichever agrees
with Abu Hanifa must be preferred, and in judicial matters the single opinion
of Abu Yusaf is preferred to Imam Muhammad.—(Elberling, &, 17.)

*t In India, the Nawabs and their relatives (with a very few exceptions)
are Shiahs. By far the greater part of the Musalmdus in the proviuce of
Oudh held the Shiak faith with their kings.. In Moorshedabad, the greater
part of the Musalméns including the Nawab Nazim is Shiak. In Caloutta
and its suburbs, besides the Mughals, who are hereditary: Skiahks, the mem-
bers of that gect are not much less than that of the Swnnis (2 Sirear, 174),

+ A judge is nob bound, as a matter of law, to apply to a Muhammadan
family living jointly, all the rules and presumptions which have besn held by
the High Court to apply to a joint Hindu family. It rests with him to
decidle 1n ary particular case hiow far he should apply thosa rules and pre-
sumptions, (L. L. R., 3 Cale. 694.)
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CHAPTER IL
INHERITANCE.

g SECTION I. :
GENERAL RULES.

Four succes- LHERE belong to the property of a person deceased four
ﬁ‘;‘;{i‘;ﬁ”&f’; successive duties : first, his funeral ceremony and burial,

property  of without superfluity of expense, yet without deficiency ;
the deceased, X St i
next, the discharge of his just debts from the whole of his
remaining effects ; then, the payment of his legacies out of
a third of what remains after his debts are paid ; and, lastly,
the distribution of the residue among his successors. (Si-
rdjiyyah, p. 2.)
Disinherit- ~ Neither a child nor any other heir can be disinherited,
i nor can one heir be favored to the prejudice of the other;
but as a man is at liberty to dispose of his property as he
pleas~s, during his lifetime, he can, under the common
sules of gift, make such disposals as will virtually amount
to a disinheritance, or a disposal in favor of one of his
heivs.” (Elberling, s. 88.)

“Pr;:_pe‘;ty °f  In the Law of Inheritance, there is no distinction between
a inds in-

heritable with- real and personal, nor between ancestral and acquired pro-
f U herty.  (Macnaghten, p. 1.)

Of primo. Primogeniture® confers no superior right, (7.

. P g P g
snivure. .
R muttan sous To the estate of a deceased person, a plurality of persons
iu(;ﬂ::;if:) ot having different relations to the deceased, may succeed
Lieirs. simultaneously, according to their allotted shares ; and

* This right is partially recognized by the Shiah School though not at all
by the Sunni (2, Sivear, Princ. 60). According to the Imamiya law of inherif-
ance, the elder son, if he be worthy, is entitled to his father's sword, his
kurdn, b)is wearing apparel, and his ring. (Macnaghfen’s Prine. Mah. Law,
Page 49,
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jnheritance may partly ascend and partly descend at the
same time. (Macnaghten, p. 2.) ,
The nearer of kin excludes the more remote, and the No right by
g é o 5 represeutation
right of representation is unknown, That is, the right to
represent an heir of the deceased who had died before him
or her does not obtain, the nearer of kin excluding the
more remote.
Females are not only not excluded from inheriting, but heﬁffml“ in-
besides that some—the widow, mother, daughter and sister
—are very near heirs; females always get half the share
of their brothers, when inheriting with them, and take with :
the same full proprietary right as males; so that the pro-
perty devolves after their death on their heirs. The same
is the case with widows, who take their share without any
restriction in the disposal of it, and after their death, the
property inherited from the hushand, goes to their heirs,
not to the heirs of their husbands. (Elberling, s, 89.)
" The share of a female is half the share of a male of Sham;ﬁfg‘gﬁ\‘;:
parallel grade when they inherit together. The exceptions ;‘z?r:b;rfmlz "
to this rule are the cases of father and mother and.of half- grade,

brothers and sisters by the same mother _but by different
fathers.

Among the heirs of the same grade, those of the full n”i’l’il‘x:‘]‘}iflﬁ‘l‘ll;
blood are preferred to those of the half. Half-brothers :
and sisters on the mother’s side are exceptions to this rule.

There may be a renunciation® of a right to inherit, im- Renunciation
plied from the ceasing or desisting from prosecuting o P
claim.—17, W. R. 108. (See 22, W. R. 267.)

A person taking by inheritance cannot disclaim ; in other
words, inheritance requires no acceptance, and eannot be

* Renuncintion implies the yielding up a right already vested, or the
ceasing or desisting from prosecuting a claim maintainablo againgt another.
Renunciation of inheritance in the lifetime of the ancestor iz vull and void,
as in point of fact it is giving up that which has no oxistence.—(Macnagh-
ten's Precedents, Mah. Law, Case xi.)
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ofll)n!izma"ﬁgg annulled by rejection ; while on thew other hand, a bequest
may be accepted or rejected at pleasure, (Rumsey, 10.)
_Sumrender of Ay one of the heirs may surrender his portion of the
e inheritance for a consideration, 4. e, by taking a sum of
. money or any article.* .
Impediment  Homicide is an impediment to succession. The other
S three impediments (mentioned in Muhammadan law books),
slavery, difference of religion and difference of allegiance,
have now been removed ; slavery having been abolished by
Act V of 1843 ; difference of religion by Act XXI of 1850 ;
and difference of allegiance by the sabversion of the
Muhammadan rule.
Mental derangement is no impediment to succession,
L1, W. R. 212.
Want of chastity is no impediment to inheritance, See
6, W. R, 303,
. Step connec- A step-daughter is no heir (I Sircar, 100).
e A step-mother is no heir (1 Sircar L)
Adopted son.  An adopted son cannot inherit, 9, W, R. 502.
Megitimate  Illegitimate children can inherit only from their mother
Epdren, and mother’s kindred, but not from the father.t —(Mac. Pre-
cedents, Case XII.) '

Vi

* Macnaghten seems to lay down (See Principle 87) that the remainder of the
share (of the surrenderor) will go to the residuaries ; but according to Si-
réjiyyah, p. 13, all the other heirs divide the remaining property among
them in the ratio of their respective fractional portions. Thus, if the portions
be 4, 4 and 1, and the person entitled to 4 take a specific object instead, the
other two will divide the remainder in the ratio 4:3,0r2:1. But in cal-
culating the respective shares of the other heirs, the taker of the specific
thing should not be left out of consideration, as if he were dead or incapable
of inheriting ; because in that case there would be either a defect or an excess
in some of the. allotments to the other claimants. For instance, a man
leaves a father, a mother and two daughters. Hers if one of the daughters
surrenders her portion, we must not caleulate the shares as if the deceased
had left one daughter, a father and a mother ; because in that case the share
of the (one) daughter would be 4, the share of the mother %+ ond that of the
father § ; whereas the correct rule is to find the respeetive shares of all the
heirs including the taker of the epecific thing and then to divide the remain-
der of the property among the remaining heirs in proportion to their shares,

t Nor can the father inherit from them.—(Mac. Precedents, Cage XIIL)
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A postumous son has a legal right to inherit. It is not
necessary that the heir should be actually born ; it is suffi-
cient that he was begotten and afterwards born with vitality,
When born with vitality it is of no moment how soon after
the child may expire; the right of inheritance is acquired,
and the inheritance devolves on the heirs of the child.
(Elberling, s. 84; 9, W. R. 257.)

A khoonsa, or hermaphrodite, is defined as a person
having the generative organs' of both sexes. The Muham-
madan law divides such persons into three classes, those in
whom distinguishing tokens of manhood appear alone or
preponderate, those in whom distinguishing tokens of wo-
manhood appear alone or preponderate, and those in whom
neither appear or both appear equally. The first sort are
accounted males, the second females, the third are called
“equivocal” or ‘“ambiguous” hermaphrodites, A herma-
phrodite of doubtful sex during infancy will, if distinguish-
ing tokens appear when it arrives at maturity, - be consider-
ed to be a male or a female as the case may be. Accord-
ing to Abu Hanifa, an equivocal hermaphrodite takes the
same portion as a male or a female on the same level, and
if there be no such male or female, the same that would be
taken by such male or female, if any, whichever is the
smaller under the particular circumstances of the case.—
(Rumsey, p. 153.)

The rule as to persons [related to each other] who die by
a common calamity [as the sinking of boat, the fall of a
house, common conflagration and the like], so that it is nob
known which of them died last, is that they are to be
considered to have died at the same moment, so that the
property of each goes to his living heirs, and none of them
can be heir to another, unless it is known in what order
they died, when those who died last will inherit to those

S

Posthumous
children.

Hermaphro-
dite.

Persons dy-
ing together,



Missing
Persons.

Missing per-
mon’s share to
. be reserved,

Captives.

E

who died before them. (Bail. M. L., 172, 194 and 195.
1 Sircar, p. 194.) ' :

A person is missing when he has gone away and it is
not known where he is, or whether he is dead or living.

viil

On the death of any of the relatives of a missing person,
to whom he (the missing person) is an heir, his share is to
be reserved, on account of the possibility of his being alive,
If he returns, he will be entitled to his share ; if he does not,
and his death is presumed* according to law, the share re-
served for him will go not ¢o his heirs, but to the persons who
were the heirs of the felative that died, and who would have
been entitled to the whole inheritance if the missing
person had never existed. If the period after which
death is presumed by law shall elapse without the missing
person being heard of, his own property will go to his
heirs, (See B. Dig,, 713.)

“The rule concerning a captive 7s like the rule of other
believers in regard to inheritance, as long as he has not de-
parted from the faith, but, if he has departed from the faith
then the rule concerning him 4s the rule concerning an
apostate ; but, if his apostacy be not known, nor his life,
nor his death, then the rule concerning him 4s the rule con-
cerning a lost person.”  Sirdjiyya, p. 58. '

* The death of a missing person is determined either upon the expiration
of ninety years from his birthday, or, when not one equal to him in age of
the same village or town remains alive (1 Sircar, p. 188 ; Bail. Dig., 718).



. ix

SECTION II.
ORDER OF SUCCESSION ACCORDING TO
: THE SUNNI SCHOOL.
TuE successors to a deceased Muhammadan are of seven
descriptions, viz., '

1. Legal Sharers.*

2. Residuaries.}:

3. Distant Kindred.

4. Successor by Contract.
5. Acknowledged Kindred.
6. Universal Legatee,

7. Crown.

#,% All the heirs do not succeed at once ; but, of the sharérs
and residuaries, there is an inner circle imme-
diately connected with the deceased, who are never en-
tirely excluded from the succession, though their
portions are liable to reduction in some cases. These
are the husband or wife, the father, mother, son and
ddughter. Of heirs beyond the circle, the grandfather
and grandmother are merely substitutes for the father
and mother, and the remainder ave entirely excluded
whenever there is a relative within the circle, through
whom they are connected with the dgcéased, or one
nearer in degree to him than themselves. These rules
however, are subject to some qualification. It can but
seldom happen that the deceased should leave no indivi-
dual connected with him, who would come under one or
other of the above two classes of heirs,

* They are the father, mother, husband, wife, daughter, son’s daughter,
grandfatber, grandmother, full sister, half-sister by same mother, half-sister
by same father, and half-brother by same mother.

+ They are all persons in whose line of relationship to the deceased no
female enters; such as, the son, son’s son h. 1. a.; father, father's father
h. h. 8 ; brother, C. brother, brother’s son h, L. 8., C, brother's son h. L s ;
Pat. uncle, C. Pat. uncle, Pat, uncle's son h, L. 8, ©. Pat. uncle’s son
k. 1. 8. ; great-unicle, great-great-uncle, and all the more rémate male relations
through males (in other words, Pat. and C. Pat. uncles of the father and
futher's father h. h. 8., and their sons b. 1. &)  There are alss sone female
residuaries, but thayare not primorily s0. See the section on residusries,
(Vide Rumsey, p. 20.)

B

Seven kinda
of successors,
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Legal sharers.  Tegal shavers are all those persons for whom specific
shares have been appointed or ordained in the sacred text,
the traditions, or with general assent (B. Dig. 696). After
the sharers® are satisfied, if there remains a residue of the
property left by the deceased, it is to be divided among the
next class of heirs called residuaries. If there be no resi-
duaries, the residue will revert to the sharers in proportion
to their shares (except to the husband and wife).t

Residuaries,  Lesiduaries are all persons for whom no share has been
appointed, and who take the residue after the sharers have
been satisfied, or the whole estate when there are mo
sharers. In default of the sharers and residuaries, the
distant kindred inherit.

Distant Distant lkindred are all relations who are neither sharers

kindred.  nop residuaries, They succeed in default of sharers and
residuaries, When there are neither sharerst nor resi-
duaries nor distant kindred, the inheritance goes to the
snccessor by contract.

Successor by Successor by contract? is a person, to whom the deceased

Contract.  symer being one of unknown descent, had said ““ Thou art
my Mowla (master) and shall inherit to me when I die,
paying my fine, when I commit an offence,” and he answered,
“T have accepted.” He succeeds in defanlt of sharers,
residuaries and distant kindred. In default of heirs down
to the successor by contract, the acknowledged kindred
inherits.

* Some sharers, however, are liable to exclusion by residuaries. See the
section on Exclusion.

+ Tt should be here noted that the husband or wife is excluded from get-
ting more than his or her specific share, as long as there is any other sharer
or residuary or distant Kindred,” but he or she succeeds to whole of the
inheritance in default of heirs down to the distant kindred. The successor
by contract comes in when there are neither sharers (including husband or
wife) nor residuaries nor distant kindred.

& Instances of this kind of heirs are rare, if any, at the present day.




“SL
Acknowledged kindred* is a person in whose favor the"Ac;p;;_l:élged
deceased has made an acknowledgment of kindred, provided i
the acknowledgment was never retracted. In default of
the acknowledged kindred, the universal legatee succeeds.
Universal legateet is a person to whom, in absence of qniversal
heirs (of the above descriptions), the whole property has e

been devised. Next in succession is the Crown.
Crownj takes the property in default of all other heirs. Crown..

X1

SECTION Iil.
SHARERS.
Who  are

TrERE are twelve§ classes of persons, called Sharers, out " " =
of whom some get specific portions of, while others are totally
excluded from, the inheritance.

# To make an acknowledgment valid, three conditions must be observed : -
1. It must be in such term as'at least to imply the descent of the person
acknowledged from other person than the acknowledger himself, as for
instance, when the deceased has declared a person of unknown descent to be
his brother, which involves a declaration against his father that the person
is hig son. 2. It must be guch, as not to establish the descent of the person
acknowledged, for instance not an acknowledgment of one as a brother
assented, to by the acknowledger's father, which under some exceptions would
establich the paternity, as this would give theparty an interest in the inhe-
ritance on a ground distinet from the acknowledgment, namely as brother
to the deceased. 3. The acknowledger must die without retracting his
acknowledgment, (Sharifiyya, 10) An acknowledgment by any person is
effectual as regards that person's property, but ineffectual as regardsall
other people. (#Hed. xxviii, Section 5.)

+ Though the law does not allow a Muhammadan the power of dispasing
by will of more than a third of his property, still if he has appointed a
legatee of the whole and has left no known heir, nor successor by contract,
nor acknowledged kindred,—such legatee iz permitted to take the property ;
for the prohibition against bequeathing more than a third exists soleﬁy for the
benefit of the heira,—Xlberling, 44,

4 In the Muhammadan Law Books the reader will find that the™‘Public Trea-
sury or Bayitool-mal” is mentioned as the place where the properfy left by
the deceased is ta be kept in deposit, on failure of heirs, for charitable uses,
such as paying the funeral expenses of those who leave no property, &e,, &e.
But, at present, Bayitool-mal in the exact sense in which that expression is
used in the Muhammadan Law Books is an extinet instifution ; hence, the pro-
pirty escheats to the Crown. (See Musst. Soobhanee vs. Bhetun, 1 Sel. Rep.,
new ed., p- 467.)

§ It is inaccurate to say gonerally “there are twelve sharera.”
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. TABLE OF SHARERS.

Table of HusBaND. MoOTHER. FATHER. DAUGHTER,
gharers.

Wire, Grandmother* Grandfather.t Son’s daughter.i
. !

I
Half-brother by mother.

\ : {Half-sister by mother,
Full sister. <

Half-sister by father.
Exclusion The persons above enumerated do not all succeed simul-
of particular ¢ g
gharers. taneously ; nor are their shares always the same. Except-
ing the husband, wife, mother, father and daughter, all
other sharers are liable to exclusion in particular cases. As
for instance, the grandmother, whether paternal or maternal,
- 18 excluded when there is a mother, (Paternal grandmother
i8 also excluded when there is a father) Grandfather is
excluded when there is a father. Son’s daughter is ex-
cluded when there are two or more daughters. All kinds of
brothers and sisters are excluded by father or grandfather,
Half-hrather by mother and half-sister by mother are also
excluded by daughter or son’s daughter, Half-brother by
mether, half-sisters by mother and full sister do not exclude
each other, Half-sister by father is excluded by two or
more full sisters, &c. Some sharers are excluded by resi-
duaries. See the section on exclusion.
Some sharers  The following female sharers lose their character of sharers
g;ﬁﬁﬁ m_m' and become residuaries, when there exist one or more males
in the same or a lower degree :—
Daughter made residuary by ... Son.
Son’s daughter
Full sister oo

Half-sister by father

.«  Secn’s son h, L s.
... Full brother.
w. Her brother.

# True grandmother how high soever. 1Paternal grandiather how high soevers
% As well ag daughter of son's son, of son's son’s son, &c.
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Two or more sharers of a particular class (except when _ Equal divi-
otherwise®* specified) take equally among them- the same g&?ﬁ;ﬁxﬂ%{n’:
portion that one of that class, if alone, would take; e. g., ooy "
the share of a wife being 3, if there be four wives they will
divide that + among them.

In order to ascertain whether in a particular case a given
sharer gets any portion of the inheritance or not, the
reader may usefully refer to the following particulars
regarding the sharers.

SOME PARTICULARS ABOUT SHARERS,
Husband,

Tre husband must, in all cases, get a share, whatever may be the
number or degree of the other heirs. The husband takes a fourth
of his wife’s estate where there are children or son’s children, how low
soever, and a moiety where there are none. On failure of other sharers,
residuaries and distant kindred, the husband is entitled to take the

& whole of the property left by the wife. (See Mussamut Soobkance vs.
Bhetun, 1 Sel. Rep., S. D. A., 346 ; also 1 Sircar 91 and 234; L L. R.,
3 Cale. 702)

Wife.

The widow must, in all cases, get a share, whatever may be the num-
ber or degree of the other heirs. The widow takes an eighth of
her husband’s estate, where there are children or son’s children,
how low soever, and a fourth where there are none. In law
there is no distinection between a wife married in her maidenhood
and that married when widowed or divorced. Consequently
widows of all descriptions} have equal rights to the estate of
their deceased husband, All the widows are therefore collectively :
entitled to receive and equally divide among themselves, one- :
fourth or one-eighth of the decesased’s estate as the case may be.

* Wheu there is no son, the share of one daughter is §, but of two ormore,
is only § So, of son's dnught,ers, full sisters, &ec. See Table of sharer.s,
« p 177

+ According to the Shiak School, no right of inheritance is established by

veason of mute or temporary marriage, unless there is n contract betweeu tlis
maTying partios.
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The widow is competent to inherit her husband's property, supposing
her not to have been divorced from him and not to have killed her
husband.

- According to the Skiak Sckool, the widow does not get a share of
the land or the like left by her husband, unless he left a child by
her; she is however eutitled to her share of any other properties left
by her husband.—(2 Sircar, p. 185 ; 20 W. R., 297.)

In default of other shavers, the residuaries and the distant kin-
dred, the widow is entitled to the return to the exclusion of _the fisc.®

(Mahomed Arshad Chowdry vs. Sgjide Banoo, I. L. R., 3 Cale. 702 ;

1 Sircar, pp. 91 and 234; Rumsey’s M. Family Inheritance, p. 44 ;

1. Sel. Rep., 8. D. A., 346, New Ed., p. 467.)

According to the Skiak School, where a wife dies, leaving no other
heir, her whole property devolves on her husband ; and where a
husband dies, leaving no other heir but his wife, she is ouly entitled
to one-fourth of his property, and the remaining three-fourths will
escheat to the public treasury.—(Macnaghten, p. 37.)

The widow of & Khoja Muhammadan who has died childless and
intestate succeeds to her husband’s estate in preference to his sisber.
(Ralamat Baz vs. Hir Bai, 1. L, R., 3 Bom, 34.)

s

Motler.

The mother must in all cases get a share, whatever may be the
number or degree of the other heirs. She takes in three cases:
1—a sixth of the whole when there is a child or son’s how low soever
child, or two or more brothers or sisters, whether of the whole or
half blood ; 2—one third of the residue when- there is a fathert and
o husband or wife (whose, 2, e., husband or wife's, share must be first
allotted), but no child or son’s h. L s. child nor two or more brothers
or sisters ; 3-—a third of the whole, in all other cases. By ¢ mother,
however, must be understood the deceased’s own mother who bore
him, and not a step-mother, who, in law, is considered not a mother,

? According to the Shiak School, the remainder never reverta to the widow,
but goes to any other heir that may happen to exist at the time, even to the
Imdm, who is the last of all heirs, and whose existence i8 always recognized,

+ Father does not include grandfather- When thers is'a mother, a father,
and & husband ov wife, first the share of the husband or wife, as the case
may be, must be deducted, then, of the residue,  should beallotted to the
mother, and § to the father,
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but father’s wife; she thereforo cannot have the maternal shargrof
inheritance, which is a right appertaining to the genetrix alone, Al-
though it is a rule of Muhammadan law that whoever is related to the
deceased through any person shall not inherit while that person is
living, the mother does not exclude her children. Mother excludes

from the inheritance father’s mother and mother’s mother, how high

soever,

Grandmother %

True grandmothers whether paternal or maternal can never take any
share of the property where there is a mother, nor can paternal
grandmothers inherit where there is a father. A sixth is the share
of the (¢rue) grandmother. Grandmothers, who are nearer in degree
to the deceased, exclude those who are more distant.t False grand-
mothers are not sharers but distant kindred. Two or more truegrand-
mothers, being of equal degree (though of different lines), share the sixth
equally. Paternal female ancestors of whatever degree of ascent ave
excluded by the grandfather, except the father’s mother; she not being
velated through the grandfather. As the degrees of the paternal
grandfather increase, so does the number of the grandmothers on the
father’s side, who inherit with him, increase.: (1 Sirear, 113).

Where a grandmother has but one relation, and another has two or
more, the most approved opinion is that they both share equally
(1 Sircar, 114), as,— i

Where one grandmother is father’s mother’s mother.

mother’s mother’s mother,
and another do. is also
{ father’s father’s mother.

# Grandmother, 4 ¢, true grandmother, is any lineal female ancestor in
whose line of relationship to the deceased a false grandfather does not enter,
and a false grandfather is a lineal male ancestor Letween whom and the
deceased a female is interposed.—Bail. M. L, p. 65.

1 The nearest grandmother or female ancestor on either side excludes the
distant grandmother on whichever side she be, (no miatter) whether the
nearest grandmother be entitled to a share of the inheritance or be hersolf
exeluded.—Fide Serdjiyyab, 15. Thus the paternal grandmother is exeluded
by the fatlier, but she iz nevertheless capable of excluding the mother of the
mother's mother, though the latter would not be excluded by the father
himself.—Elberling, s. 108.

+ Thus where the grandfather is distant from the deceased by three degrees,
thete three grandmothers on the father's side (who are equal in degree)
succeed with him, as for instance,—father’s father's father's JSather being
removed 3 degrees from the deceased, 8 persons succeed with him. They are
(1) fathex’s father's mother's mother ; (2) father’s father's father's mother ; and
(8) father’s mother's mother's mother,

1.
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E. G., suppose, Zubaeda gave her daughter’s daughter Mayya in mar-
riage to her son’s son Bashar,and the young pair had a son Amru, who
acquired an estate, and died. Now Zubaede was both paternal and
maternal great-grandmother of Amru, and had, therefore, a double
relation to him ; but another woman, named Zukra, had married her
daughter Solma to Fared, who was the son of Zubaeda, brother of
Able, and father of Bashar; so that Zukra was'Amru’s paternal
grandmother’s mother, and had only a single relation, as it will
appear by the following arrangement of the family ;

_XVi

Zuhra Zubaeda
Solma Fared Abla
Bus!har/ Mayya
Amra
Father.

The father must in all cases get a share, whatever may be the
number or degree of the other heirs. He inherits in three cases or
ways i—viz, [he takes] 1—an absolute share, which is a sixth (un-
mixed with any residuary portion) when the deceased leaves son or
grandson how low soever ; 2—a legal share as well as a residuary
portion, in the case of the deceased leaving a daughter or a daughter
of bis son how low soever in the degree of descent ; and 3—a simple
residuary portion, and this on failure of (the deceased’s) children and
son’s children or other descendants how low soever® (1 Sircar, 95)-
The true grandfather, . e., the father's father, is entirely excluded
from inhoritance by the father. The father’s mother is also excluded
by the father. Brothers and sisters are also all excluded by the father.

® According to the Skiak School, a father gets a sixth as his specific share
in the case of there being & child or children how low soever, while in
defaulb of such issue of the deceased, he gets the whale of the residue
remaining after allotment of the appointed share or shares (2 Sirear, 185).
The father of the deceased, upon failure of igsue, is not a specific sharer in
the estate, but has by law merely a residuary title to all that remains after
distribution of the other shures. Thus, if a person deceased should leave;
for example, a father, a mother, and a husband, the mother, in this case,
takes o third, if not partially excluded by brothers or sisters; the husbaud
also enjoys his appointed share, viz., a half, and the remaining sixth is all
that would go to the father. (Col. B. Trans, p. 383.)
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Grandfather. i

Grandfathers can never take any share of the property where there
is o father. In default of the father, the true® grandfather has the
same interest or right as the father had, except in three cases: (1)—
the father's mother does not inherit with father, whereas she inherits
with the grandfather; (2)—if the deceased leavé parents, and either
of the married couple, then the mother takes one-third after the
allotment of the spouse, but if there be a grandfather instead of the
father, the mother takes a third of the whole property; 3—the
brothers anhd sisters by the same father and mother, and by the

. same father only, are all excluded by the father, whereas they are nof

excluded by the grandfather.t (1 Sircar, p. 97.)

Daughiers. 1

Without sons, daughters are legal sharers ; with sons, they are
mere residuaries. An only daughter takes a moiety, two or more
daughters collectively take two-thirds of the deceased’s estate, in the
event of his leaving no son or sons ; but if he left also a son or sons,
then the daughters are no longer sharers, but are rendered residuaries,
and each of them ig, in that case, entitled to a portion egual to half
of a son’s share.f A step-daughter is not an heir.§ - !

Son’s Daughters.

Son’s daughters can never take any share of the property when
there is a son or more daughters than one.l| Where there is one
daughter, the son’s daughters take a sixbh. Where there is a son’s
son, or a sow’s grandson, the son’s daughters take a share equal to
half of what is allotted to the grandson or great-grandson (Meae.,

* True grandfather, 4. ¢., paternal grandfather, or father's father, his {futher
and so forth, into whose line of relationship to the deceased no mother enters.
A falee grandfather is a male ancestor related to the deceased by the inter-
vention of a female ancestor, as a mother's father or father's mother's father,
8o forth,

T But this is not the genéral opinion. Vide Muacnaghten’s uote to
Principle 21, p. 4.

+ 1 Sircar, p. 100, § Maenaghten's Precedents, Case 22.

fi If the deceased left two or more daughters then his son's daughter or
dsughters get nothing, unless there be in an equal degree with, or in alower
degree than, them, a male, by whom they are vendered residuaries, and the
residue remaining aiter the two-thirds of the estate hayve been takon by
the decensed’s daughters is divided Lietween this male and the son's daughter
or danghters according to the rule—< The male has double the portion of
a female,” (1 Bircar; p. 101.)

C
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p. 3and 4.) A son’s only daughter takes a moiety, two or more such
daughters take two-thirds, of their late grandfather’s estate in the
event of his leaving no son, nor daughter, nor son’s son. If the
deceased left neither a son nor daughter, but only his son’s son and
danghter, then the whole of his estate will be taken by them, the
grandson taking two shares and the gra.nddaughter one ghare,
(1 Sircar, p. 101 and p. 102.)

Though son’s daughters are entirely excluded as s/zm €r's, When there
are two or more daughters, they are nevertheless in some instances
admitted to a trifling participation in the inheritance. This happens
when thereis a male, or males, in the same or a lower degree, entitled
o the residue. Suppose that the deceased has left no son, but two or

more daughters and grandchildren, both male and female, by a =on.

Here two-thirds being set apart for the daughters, there is nothing
to pass to the son’s daughters as sharers ; but, if there be no other
legal sharers, the remaining third is divided, as residue, between the
grandchildren, in the ratio of two parts to a male and one toa
fernale., Strictly speaking, the operation of this rule ought to be con-
fined to the case where the residuary is in the same degree with the
daughters of the son. But it has seemed hard thab they should be
deprived, by a more remote relative, of an advantage, which they

enjoy with one who is nearer, and the rule has been extended '

accordingly. The extension however is limited to cases where the
more enlarged construction is beneficial to them ; for whenever they
happen to be legal sharers, it is only by a male of the same degree
thatthey can be made residuaries. The same principles are applic-
able to the daughters of a grandson, and so on. (Elberling, s, 103,
There is a curious point about descendants of this kind ; that if there
be actual son’s daughter and a son’s son’s daughter, but no daughter,
the two survivors stand with respect to ecach other in precisely the
same position as a daughter and an actual son’s daughter, that is, the
actual son’s daughter takes a half, and the son’s son’s daughter §,
The same rules apply to any lower stage of descent, (Rumsey, p. 37.)

Half-brothers and Sisters by the Mother.

Half-brothers and sisters by the same mother are entirely excluded
by the exisfence of a child, or the child of a son how low soever, or

0
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of a father or truc grandfather, but in all other ecases, they inhevit,
the legal share of ohe, being a sixth, and of two or more, one-third.
There is no distinetion in this case in favor of the sex, both males
and females having the same right and succeeding equally,? (Elber,
ling, 8. 112 ; 1 Sircar, 97.)

S

Full Sisters.

In default of the father, and grandfather of the late owner, as well
ashis own and son’s children, the only sister of the whole blood
takes a moiety, two or more full sisters collectively take two-thirds
of his estate; but if there exist a full brother or brothers, then their
existonce renders the sister or sisters residuaries, and each of them,
in thab case, gets a portion amounting to half of what is succeeded to
by each brother: the sister or sisters become also residuaries if the
deceased left his own or his son’s daughter or daughters; and in
this case and state, the sister or sisters get no portion as sharers,
but take as residuariss the residue remaining after the daughter or
daughters have taken her or their legal share or shaves.z (1 Sircar,
p- 105.)

Full sisters are excluded by father, grandfather, son or gon’s son
how low soever.?

* It is said, Princ. Muhammadan Law, viii. 2—¢ that tite general rule of a
double share to the male applies to their issue,” but their issue are neither
sharers nor residuaries, but belong to the distant &indred (Sec. 124)) and
it is the general opinion that their succession is regulated in the same way,
as that of their parents, without any distinction on account of sex—Bail-
lie, p. 69.

* Sisters by the same father and mother may be in five cases : half goes
to one alone ; two-thirds to two or more; and if there be brothers by the
same father and mother, the male has the portion of two females; and the
females become residuaries through them by reason of their equality iu
the degree of relationship te¢ the deccased ; and they take the residue,
when they are with daughters, or with son’s daughters, by the saying of
him on whom be blessing and peace ! “Make sisters with daughters, (a)
residuaries.”—Serajiyyah, p. 7.

(@) Here the tywo plural terms, (4. ¢, sistors and daughters) are in their
unlimited sénse, importing one as well as many.—Sharifiyyab, p. 41.

Thus a single sister also is rendered a residuary by one as well as many
daughters of the late owner or of Lis son,

> “There are five conditions in which full sisters may be found. Three
of these oogur, when there are neither children nor children of a son how



LS

Half-fisters by the father come into the place of full sisters, when
there are none ; that is, the share of one is a half, and of two or more,
two-thirds ; while with daughters and son’s daughters, they become
residuaries. With one full sister, whenever she is entitled to a half
they take the complement of two-thirds, o7z, one-sixth; but by
two or more full sisters they are entirely excluded, unless there hap-
pens to be a half-brother by the father, who makes them residuaries,
when they become entitled to participate inthe residue in the ratio
of two parts to a male, and one to a female. (Blberling, s, 111.)

Half-sister by father is excluded by brother of the whole blood,
and likewise by the sister of the whole blood when she is rendered a
residuary by a daughter or son’s daughter. (1 Sircar, p. 109.)

Half-sister by father is excluded by the son, son’s son in how low
a degree soever, also by the father, and even by the paternal grand-
father. (1 Sircar, p. 108.)

XX

7 Holf-sisters by the father.

Half-sisters by father become residuaries with the deceased’s own
or his sou’s daughter or daughters if any, and, in that case and predi-
cament, the half-sisters take the residue remaining after the daughter
or daughters have taken her or their legal portion. (1 Sircar, p. 107.)

SECTION IV.
OF RESIDUARIES.

Two kinds Tue residuaries are principally of two kinds :—
of residnariess

1. Residuaries by consangninity ; and

2. Residuaries for special cause.

low soever ; one full sister being entitled to a half of the property in that
predicament, and two or more of them to two-thirds; - while they lose their
character of shavers when there are full brothers, whose existence renders
thetn residuaries, the powtion of each female then begoming half the por-
tion of a male. In all the preceding cases, however, the share of the sisters
is liable to be intercepted by a father, or true grandfather; by whom they
are abeolutely excluded, as well as by a son or son's son how low soever.—
Buail, M, L., p, 67. ,
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The residuaries by consanguinity? are divided into tln‘eeouscgu:i?inga@n.
. - - o e uaries
classes: (1) Residuaries in their own right; (2) Residu- are of threo

aries in another’s right ; and (3) Residuaries together with S

Xxi1

another. 1
Of the residuaries,® the nearest succeeds first, then the ceﬁ‘:(}g ofjgtles
nearest, i y

Residuary in his own right.

A residuary in his own right® is every male in whose Iggsidunry
. . m 18 own
line of relation to the deceased no female enters. right.

_The residue is divided equally among residuaries in the Rule of divi-

- : s sion  amon,
same degree and of the same sex; but, if they differ in sex, fociduarios.

* Thegeneral rule in the succession of residuaries of this description is W
that—hd&" who has two relations is preferable to him who has but one rela-
tion, whether it be male or femaele.

Thus o brother by the same father and mother is preforred to a brother
by the' same father only, and a sister by the same father and mother, if she
becoms: a residuary with the daughter, is preferred to a brother by the
same father only; and the son of a brother by the same father and mother
is preferred to the son of a brother by the same father only : and the rule
is the same in regard to the paternal uncles of the deceased, and after themn,
' . to the -paternal uncles of his father, and, after them, to the paternal uncles

of his\grandfather. (Serajiyyak, p. 18.)

¢ When there are several residuaries of different kinds,—one a residuary
in hituself, one a Yesiduary rendered by another, and a third a residuary
with @nother,—preference is given to propinquity to the deceased; so that
the rbsiduary with another, when nearer to the deceased than the residnary
in hinsself, is the first. (Bail. Dig., 604.)

3 Tho residuaries in their own right, or male residuaries, arve divided
primarily into four classes, viz :—

' 1. The “offspring” of the deceased, . ¢., his sons and gon's sons

h. L8

) 2, The ““root” of the deceased, i.c., his father and true grand-

father h. h. .
8. The “offspring ” of the father of the deceased, 4.¢., brothers and
C. brothers and their sons h. 1, s.
1‘ 4. The “offspring” of the immediate true grandfather of the
deceased, 4.a., pat. and C. pat. uncles and their gons h. 1. s,
Th.lse. classes, however, do not exhaust the residuaries, for the general
definition ““ every male in whose line of relation to the deceased no female
enters ” includes also the descendants of the higher true grandfathers SR
other words, the pat. and C. pat. uncles of the father and tr, grand-
father h, h. 5. and the sons b. 1. & of those uncles. (Rumsey, 45.) The defi-
nition of the 4th class, however, is more comprehonsive in Shama Chura
Sirear’s Mubammadan Law, part I, p. 117, See the following :—
“The residuaries in their own right are of four classes : 1—the olfspring
(literally, part) of the deceased ; 2-—his root; 8-—the offspring of his father;
and 4—the offspring of his grandiather how high soever,”’



each male takes twice as much as each female.

L,

They take
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per capite and not per stirpes.

Of the residuaries i their own right :—

Sons. 1.
Son’s sons

h.l s. 2.
Father. 3.

Grandfather, 4.

‘Whole 5.
_ brother,

Half brother 6,
by father.

Whole bro- 7,
ther’s son,

. Son of halfy 8.
brother by
father.

Whole and 9,
half brothers'
grandsons  in
orders

Fall paternal 10,
uncle.

Half pater- 1}
nal uncle by ~°°
father.

Whole pater- 12,
nal uncle’s
gon.

Son of half 18,
paternal  un-
dle by father,

The sons of the deceased being the nearest are enti-
tled to succeed in preference to all other residuaries.

In default of sons, their sons how low soever succeed.

In defanlt of son’s son how low soever, the father
succeeds.

In default of the father, the true grandfather how
high soever, according to the proximity of degree,
succeeds.

In default of the true grandfather h. h. s.,, the full
brother succeeds. _

In default of the full brother, the half brother by
the same father only succeeds.

In default of the half brother by father, the son
of the full brother succeeds.

In default of full brother’s son, the son of the half
brother by the same father only succeeds.

In default of the son of the half brother by the same
father, the grandsons h. l.s. of the full brother
and those of the half brother by father succeed

according to the above order (see the order in
5 to 8).
In default of the grandsons h. 1 s, of the full

brother and of those of half buother by the same
father, the full paternal uncle succeeds,

In default of the full paternal uncle, the half pater-
nal uncle by the same father only succeeds,

In default of the half paternal uncle by the father,
the son of the full paternal uncle succeeds.

In default of the son of the full paternal uncle, the
son of the half paternal uncle by father succeeds.
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14, In default of the son of the half paternal ancle byh lendsons
the father, the grandsons h. 1. s. of the full paternal v;h‘;ls;,,,fé 1::&
uncle and of the half paternal uncle by the father PAternal un-

) cles in order.
succeed according to the above order (see the order
in 5 to 8 and 10 to 13).

15. In default of the grandsons h, 1. s, of the full paternal _ Fathers

hole paternal
uncle and of the half paternal uncle by the father, undort

the father’s paternal uncle of the whole blood suc-
ceeds,

16. In default of the father’s whole paternal uncle, the Father's halt

aternal uncle
father’s paternal uncle by the same father only Ey the father.

succeeds.

17. In default of the father’s paternal uncle by the same Son of fa.

father, the son of the father’s whole paternal uncle 332&1&1&3’31:.
succeeds,

18. In default of the son of the father’s whole paternal . g., of fa-
unci\g. the son of the father’s half paternal uncle by ther's half pa-

ternal  uncle
the same 1ather only succeeds. by the father.

L s. of father's
uncle by the same father only, the grandsons . 1. s, whole and halt

of the father’s full paternal uncle and those of the {;‘;te;:ﬁ}e‘;nc}g

half paternal uncle by the same father only succeed order.
according to the above order (see the order in 5 to

8, 10 to 13, and 15 to 18).

20, In default of the grandsons h.1 s. of the ¥ather’s OfSpring of
whole paternal uncle and of those of the father’s half ﬁi’r;‘;{fi{"{f:ﬁt
paternal uncle by the same father, the offspring of gigﬁlmﬁ;‘:&
the father’s great-grandfather succeeds, and in their and =o an.
default, the offspring of the father’s great-great-grand-
father succeeds, and so on, aceording to the above

order. (See 5 to 8, 10 to 18 and 15 to 18.)

19. In default of the son of the father's galf paternal Grandsons h.
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Residuaries in another’s right.

ki Re::};ltl;:rc’: The vesiduaries in another’s-right arve four females who
right. are originally sharers, but who lose their character of
sharers and become residuaries, when there exist one or
more males in the same or a lower degree: they are the
daughters, son’s danghters, whole sisters, and sisters by the

same father only.?

Residuaries together with others.
Residuaries  The residuaries together with others are :—
together with
obhers, When with the deceased’s daugh-
“1. Full sisters ... {_ ter or son’s daughter (and when
2. Half sisters by father (" not excluded). See particulars
about full sisters and half sisters,

Residuary for special couse,

P getiduary | mhe residuary for special cause is the manumittor of a
or speciai

cause, slave. But as slavery has been abolished by Ack V of 1843,
there can be no longer any heir of this desseription.

t Of these,w daughter becomes a residuary in right of her whole brother,
a sop's daaghter becomes o with a son's” son how low 80 ever ; the sister
of the whole blood with her own or full brother, and the sister by the same
father, with her own brother; and each of these females gets half of what
‘@ taken by each of the males by whom she is rendered a residuary. Bug
the female who was not originally a sharer, does not become 2 residuary
with her brother, though the brother hirself be a residuary heir.  Ag in
the case of paternal uncle and aunt (be the latter by the same father and
mother, or by the same father only), the whole of the property goes to the
uncle and not to the aunt.  Such is also the case with the paternal uncle's
son and daughter by the same father and mother, or by the same father
ouly, and also with the brother’s son and daughter by the same father,—
Sharifiyyah, p. 41, :
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SECTION V. '
OF DISTANT KINDRED., : ' ,
Tae distant kindred are all relations who are neither Distant
kindred,

sharers nor residuaries. They take the property in default
of the sharers and residuaries. |
Of the distant kindred there are four classes:—
Crass 1.%

Descendants : Children of daughters and of son’s daughters.

1. Daughter’s son.
2. Daughter’s daughter.
3. Son of No. 1.
4.  Daughter of No. 1
5. Daughter of No. 2.
6. Daughter of No. 2, and so on,
how low soever, and whether male or female. .
7. Son’s daughter’s son. :
8. Son’s daughter’s daughter.
9.  Son of No. 7.

10. Daughter of No. 7.

A

PBNES SR

* Of the individuals of the first class,—the nearest succeeds in prefer-
ence to the rest ; and when all the individuals are equal in the degree of
relationship, then the child of an heir—whether a gharer or residvary—
is preferred ; but if all of them are, ornone of them is, related through an
heir, then a male has double the portion of a female, provided the sexes of
their roots, or of ancestors in any stage, did not differ,—otherwise each, or
each set, of the claimants takes the portion of that ancestor who diflered in
sex from the ancestor of any other claimant or set of claimants, Ror in-
stance, the two daughters of the daughter of a daughter'’s son will get
twice as much as the two' sons of the daughter of a daughter’s daughter ;
because one of the ancestors of the former was a male, whose portion is
double that of a femals,

The above is Muhammad's opinion, which is adopted in preference to
that of Abu Yusuf, who holds that where the claimants-are on the same
footing with respect to the persons through whom they claim, regard should
be had to the sexes of the claimants themselves, and not to the sexes of
their ancestors, So according to his doctrine, in the above case, the two

daughters of the daughter of & daughter's son will get two shares only gnm’ .

each), and the two sons of the danghter of a daughter's daughter will got four
ghares (two each), two sons being equal to four daughters, and no regard
being had to the sexes of their arcestors but of themselves, (I Sircar, 140.)

D

Four classes,
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11. Son of No. 8. :
- 12. Daughter of No. 8, and so on, how low soever, and
whether male or female.

Crass 2.%
Ascendanis : False grandyfathers and false grandmothers.

13. Maternal grandfather. :
14. Father of No, 13, father of No. 14, and so on, how
high soever (. e., all false grandfathers.)

15. Maternal grandfather’s mother.
16. Mother of No. 15, and so on, how high soever (i. e.,
all false grandmothers.)
Crass 3.1

Parents’ Descendants.

17. Full brother’s daughter and her descendants.
18. Full sister’s son.

* The rules for the succession of the second class of distant kindred are
nearly the same as thosefor the first class, proximity to the deceased form-
ing the principal ground of preference in both, and the nearer taking
precedence of the more remote by whatever gide related. Thus the maternal
grandfather is preferred to all the others as he immediately precedes the
parents of the deceased; and the father of the paternal grandmother is
in like manner, preferred to the father of the paternal grandmother’s
mother. When the claimants are in the same degree of propinquity to the
deceased, he who claims through an heir is entitled to preference. Thus
the father of the mother's mother, who is a true grandmother, and therefore
an heir, ig preferred to the father of the mother's father, who is a false
grandfather and not an heir. When the claimants have no pretensions
through an heir or heirs, but are related on the same side and through per-
sons of the same sex, then the differenceis to be considered in the persons
of the claimants themselves, and the distribution is made on the principle
of two shares to a male and one share to a female. But if the claimants
(though equal in degree and side) are related through persons of different
sexes, then the property is to be divided at the stage where the difference,
first appears, and allotted in the manner already explained.  If, on the
other hand, the sides of relation differ, that is, at the earliest stage
some of the claimants are related to the deceased by the father’s side, and
others by the mother’s side, then the property is to be divided ub tnitio
into three parts, whereof two are to be allotted to the claimants on the
father’s side, without regard to the sexes of the claimants. (1 Sirear, 141.)

% The order of succession of the distant kindred of the third class also is
according to the degree of relationship and strength of consanguinty. The
nearest to the deceased inherits in preference to the rest; so, of the claim-
ants equal in relationship, the child of a residuary is preferred to the child



19, Full sister’s daughters and their descendants, how
low soever.
90. Daughter of half brother by father, and her descend-
ants.
21. Son of half sister by father.
* 22. Daughter of half sister by father, and their descend-
ants, how low soever.
23. Son of half brother by mother.
24. Daughter of half brother by mother and their
descendants, how low soever.
25. Son of half sister by mother.
26. Daughter of half sister by mother, and their descend- g
ants, how low soever,

Crass 4.* ;

Descendants of the two grandfathers and the two grandmothers.
27. Full paternal aunt and her descendants.f

98. Half paternal aunt and her descendants.
99. Father’s half brother by mother and his descend-
anfs.t

of a more distant kinsman or kinswoman. But when the claimants are
equal in the degree of relationship, and none isa child of a residuary, or
all, or some, of them are children of residuaries, and some, of shar s, then
according to Muhammad (whose doctrine, in respect of the distant Lindred,
i8 the prevalent one), the property is divided (first) with reference to the
bmn'ches a8 well as to the sides of the roots; and then what is allotted to each
seb is distributed among the branches thereof, as donein the first class.
Where, however, there ave children of a half-brother and half-sister by the
same mother only, there the division is made not with reference to the
sides of their roots, but equally between the two branches, since, in the
proportion of shares, there 18 no difference between the brothers and sis-
ters by the same mother only, and all of them share equally. (1 Sircar, 141.)

* The sucecssion of the distant kindred of the fourth class (which comprises
the paternal uncles and aunts by the same mother only, paternal aunts, and
maternal uncles and aunss) is regulated as follows :— :

. 1. When there is only one of them, he or she inherits the whole property.

2, When they happen to be related to the deceased by the same side,
preference is given to the strength of ralationship, that is, the person related
by both parents is preferred, whether male or fomale, to one connected by

4 Male or femals how low soever,

~

b e
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80. Father’s half sister by mother and her descendants.*
31 Maternal uncle and his descendants.*
Maternal aunt and her descendants.*

xxViil

(oL
o

k%tgfrddistant The above-named relations as well as all that are connec-
g ted with the deceased through them, are his distant kind-

red. '

Order = of 5 et e X 3
e The first class of the distant kindred is first in the

‘;{T,ﬁ‘}fdﬁ“mt succession though the individual claimant should be more
remote than one of another class. The second is next,
then the third, then the fourth. The order of succession
among the individuals of each class is according to the
proximity of degree of their relationship to the deceased.

the same father' only, and this (latter) is preferred to one related only
through the nfother.

3. When there are male and female claimants, all equal in point of
relationship, then the portion of the maleis double that of the female, accord-
ing to the general rule—*‘“male has the portion of two females.”

_ 4. But when the claimants are of different sides, then no preference is
given to the strength of propinquity, but two-thirds of the property go
to the relatives by the father, and one-third goes to those by the mother,
and the same is divided equally among the individuals of each side or
orset. |

The succession of the children of the distant kindred of the fourth eclass |
is, In a great measure, regulated according to the same principles as that
of the distant kindred of the first class. That is, I—The nearest to the
deceased, on whatever mide related, is first entitled to the inheritance. II.
Among the equidistant relatives all on the same side, he who has the
strength of consanguinity is preferred to the rest. III—When the claim
ants equidistant in relationship have equally the strength of consanguinity,

! then the child of a residuary is preferred to one who is not so. IV. When
the claimants, though equidistant, are not related to the deceased by
the same side, then no preference is given. to the strength of eonsan-
guinity, nor to the circumstance of any of tlem being the child or
or children of a residuary, but two-thirds go to the kindred related through
the father, and one-third goes to those related through the mother ; an®
where there are males and females equal in the strength of propinguity,
then each male has the allotment of two females.—(1 Sircar, 143.)

* Male or fenjale how low soever.
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SECTION VI.
OF RELATIONS WHO ARE NOT HEIRS.

Tar natural heirs of a deceased Muhammadan, i.e., the

Relations

y < o o 2 who ave mnot
sharers, residuaries and distant kindred, arve, with the pgs,

exception of husband or wife, his ‘ blood” relations, z.e.,
his descendants, or his ancestors or their descendants ;
hence, the following and similar other relations are not
among his natural heirs :—
Step-father, 4.c., mother’s husband (other than the
father.) .
Step-mother, ze., father’s wife (other than the mo-
ther.)
Step-grandmother, 7.¢c., father’s step-mother.
Step-son, z.¢,, hushand’s or wife’s son.
Uncle’s wife.
Uncle’s wife’s son (if not by the uncle.)
Step-brother, 7. ¢., step-mother’s son not by father, &ec.

SECTION Vil.
OF EXCLUSION. -

Excrusion is of two kinds:—(1) Imperfect, which is an
exclusion from a larger share, and an admission to a smaller
one;' and (2) perfect or total exclusion, by which one is

at once excluded from inheritance or deprived of the whole
thereof.

* As for instance the shares of the husband, wife, mother, son’s daughter,
the sister by the same fatheronly, &c. are respectively reduced,—(from i or +
1o 4 or ) when the husband or wife succeeds with the deceased’s chiid or
son’s child; (from § to §) when the mother succeeds with the deceased's
child or son’s ¢hild or two brothers or sisters or one brother and ove sisber ;
(from § to }) when the son's daughter succeeds with the deceased’s daughber,
(from 4 to ) when a sister by the same father succeeds with a full mister.
Moreuver the shares of the daughter, son’s daughter, full sister, and half
sister by father are liable to be reduced when they are respectively made

residuaries by the existence of the deceased’s son, son's sen, full brother and
half brother by father. i

Two kinds
of exclusion.
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_Two prin- Perfect exclusion is grounded upon two principles:—
?;‘c’i“ oixff;: (1) Whoever is related to the deceased through any person
glon shall not inherit while that person is living, except the
mother’s children (Ze., brothers, sisters, U. brothers and U,
sisters), who inherit with her. (2) The nearest of blood
inherits (1 Sircar, 287). Besides the above, person may be

excluded entirely for disqualification, as a murderer.

XXX

Excluded A person entirely excluded for disqualification does not
::;;Onnﬁaye‘;f at all exclude any one. But a person excluded by another,
clude others. may exclude others, perfectly* as well as imperfectly. (1 Sir-

car, 289.)

’

Special cases  Besides the general rules above mentioned, which will,
of exclusion. o sount for a great many instances of exclusion, there are
several special cases which depend entirely upon authority
These are sometimes at variance with the general rules of
exclusion, and sometimes with the rule which places sharers,
to the extent of their shares, above residuaries. Thus, 5
son, or son’s. son h. 1. s though a residuary, excludes
sisters and lower son’s daughters, who, in the absence of
certain specified relations, are sharers ; and a son’s son h.l.s.
excludes brothers, even though he may be farther removed
from the deceased. (Rumsey, 129.)

* See Particulars about grandmothers.
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x The followmg table (see Rumsey, pp. 130 and 131) pre- Instances of

XXX1

total exclu-

sents instances of total exclusion :— sion,

Son’s son h. 1. s., excluded by Son, or higher son’s son.

Brother s ... o, son’s son h. 1. s., father
| or (perhaps) tr. grand-

father,
" Sister » ... Same as brother.
C. brother » ... Same as brother, or brother,

or sister when a residuary
with another female.

C. sister » ... Same as brother, or two or

more sisters, or brother,
or, semble, sister when, &c.
Son’s h. L s. daughter ,, ... Two daughters or higher
son’s daughters, son, or
higher son’s son, ‘
U. brother » - Child, son’s h, L s. child,
father, or tr. grandfather,

U, sister »» .o Same a8 U, brother.

Tr, grandfather Gty I‘ather or nearer tr. O‘rand-
father, -

Tr. pat. grandmother ,, ... Father, mother, intermediate

tr. grandfather, or nearer
tr. grandmother (even
though in a different line.)

Tr, mat. grandmother ,, ... Mother, or nearer tr. grand-
mother (even though in a
different line.)



Of the re-
turn.

Of the in-
crease.
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SECTION Vill.
OF THE RETURN.

Tue sum of the fractions that represent the shares of
the sharers may be equal to, or less or 1aore than, an nteger,
or whole number. . When it is less and there is no residu-
ary, the surplus reverts to the sharers in proportion to
their shates (with the exception of the husband and wife
to whom the surplus never reverts, as long as there exists
any other sharer, or residuary, or distant kindred.) This is
called the doctrine of Return.

SECTION IX.
OF THE INCREASE.

Tae Trcrease is the converse of Return. When in dis-
tributing the estate it is found that the sum of the shares,
of the different sharers exceeds the whole estate, ‘each of
them must suffer a proportional deductionj or in other
words, the number of parcels must be increased. Thus
if the heirs be the husband, two sisters of- the whole blood,
two sisters by the same mother only; and the mother, their
legal shares in the order they are mentioned are %, %, 1 and
1, which added. together gives 19 ; but as ten parcels can-
not be paid out of six, the estate must be divided into ten
shares; to the husband, three; to the two sisters of the
whole blood, four; to the half sisters, two; and to the
mother, one. (Elberling, s. 180.) The increase is the divi-
sion of the property into a larger number of parts than
that indicated by the least common denominator of the
fractional shares. The rule is, to increase the L. C.D.
so as to make it equal to the sum of the numerators; in
other words, to the aggregate number of parts required.
(Rumsey, p. 110.)
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SECTION X. ~ '
| OF DIVISION OF PROPERTY AMONG HEIRS.

XXXl

Tar funeral expenses, debts and legacies having been Distribution
paid, the remainder goes to the persons entitled to the in- B v
heritance. 1In order to find out the persons so entitled, first
ascertain whether the deceased has:left any individual or
more of the classes of persons called sharers, and, then, whe-
ther any of them should be excluded or not. After it is as-
certained which of the sharers are entitled to get shares,®
divide the property among them according to their classes?
(only half brothers and half sisters by the same mother
being considered as one class), and then sub-divide the por-
tion allotted to each class equally among the individuals
contained in 1t, As each sharer is entitled to an arbitrary
fraction of the inheritance, reduce the fractions to their

b equivalent ones with the least common denominator; then
add together the mumerators of the  mew fractions;(1) if
the sum be equal to the L. C. D. denominator, divide the
property into the number of parts equal to the L. C. D.
denominator, the numerator of each new fraction will give
the portion of each sharer ; (2) if the sum be less, then also
divide the property into the number of parts equal to the
L. C. D. denominator, the numerator of each new fraction
will give the portion of each sharer, as in the first case ;
the difference or residue being the portion of the next class of
persons entitled to the inheritance, called residuaries, of

1 We gay ¢ get shares” instead of ¢ inherit,” because some might inherit
a8 residuaries, though ezcluded from getting any shares.

3 It should be borne in mind that two or more sharers of a particular class
take equally among them the same portion that one of that class, if alone,
would take (with some exceptions). See the section on Sharers.

B
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whom the nearest individual or gradel succeeds; but if
there be no residuaries, the residue will revert to the sharers

* in proportion to their shaves, except to the husband and
wife (see particulars about hushand and wife) ; and (3) if the
sum be greater, then divide the property into the number
of parts equal to that sum, the numerator of each new
fraction will give the portion of each sharer, as in other
cases. (See thesection on Increase.) In default of sharers
and residuaries, the next class of persons entitled to the
inheritance is the distant kindred. Aud so on. (See the

- order of succession.) In finding out the portions of the
different individuals entitled to the inheritance, the rules of
arithmetic may be profitably used in preference to the rules
laid down in the Muhammadan Law Books.

XXX1V

'GHAPTER IIL
OF MARRIAGE,

Marriage is e e 2t 1 :
a2 civil con. MARRIAGE-is merely a.civil contract. It confers no rights

tract,

on either party over the property of the other. The legal
capacity of the wife is not sunk in that of the husband'; she
zetains the same powers of using and disposing of her pfo—
perty, of entering into all contracts regarding 1it, and of
suing, and being sued, without his consent; as if she were
still unmarried. On the other hand, he is not liable for
“her .debts, though he is bound to maintain her, and he

sowars of the may divorce her at any time, without assigning any reason,

husbard.

He may also have as many as four Wives at one time, A,

! The residue is divided equally among residuaries in the same degres and
of the same sex ; but if they differ in sex, each male takes twice as much
a8 eash female. Thug, if the tesiduaries ave thres brothers' sons, each will
take & of the residue, whether all are sons of the same brother, all gons of
different brothers, or two of them sous of one brother and one of another,
And if the residuaries are two sons and three daughters; each son ‘will take
#, and each daughter 4.



practice prevails in this country, which operates as a con-
siderable check on the exercise of these powers of the hus-
band. It is usual for Mussulméns, even of the lowest
orders, to settle very large dowers on their wives. These
are seldom exacted, so long as the parties live harmoniously
together; but the whole dower is payable on divorce or
other dissolution of marriage, and a large part of it is
usually made exigible at any time, so that a wife is enabled
to hold the dower in terrorem over her husband; and
divoree and polygamy, though perfectly allowable by the
law, are thus very much in the nature of luxuries, which
are confined to the rich. The principal incidents of mar-
riage are the wife’s rights to dower and maintenance, the

[

Dower.

Incidents of

husband’s rights to conjugal intercourse,! and matrimonial marriage,

restraint, the legitimacy of children conceived, not merely
born, during the subsistence of the contract, and t_he
mutual rights of the parties to share in the property of each
other at death. The right to dower is opposed to that of
conjugal intercourse, and the right to maintenance opposed
to that of matrimonial restraint. Hence, a woman ‘is not
obliged to surrender her person until she has received pay-
ment of so much of her dower as is immediately exigible
by the terms of the contract, and isnot entitled to main-
tenance, except while she submits herself to personal
resfraint.

“When an invalid marriage has taken place, ‘it is the
duty of the Judge to separate the parties; and if the wife
be unenjoyed, she has no claim to dower, but otherwise she
is entitled to whichever may he the less—of her proper

1 A Mussulmén husband may institute a suit in the Civil Courts in India
for a_declaration of hs sight to the possession of his wife, and for a son-
tenea that she return -to. co-habitation : and the sait must be determined
according to the principles of the Muhammadan Law. (11 Moore's Indian
Appeats, p. 561, Moonshee Buzlovr Rukeem vs, Shumsoonnissa. )

Eftects  of
invalid marri-
age,



Prohibited
degrees of
marriage.

No presump-
#ion of marri-
age in case of
prostitutes,
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dower, and the dower specified, when any has been named ;
and when none has been named, she is entitled to the full
proper dower, whatever it may be: and it is incumbent
on her to observe an iddut, which is to be reckoned from
the date of the separation, according to our three masters.”
B. Dig., 156.

A man cannot lawfully marry his mother, nor his step-
mother, nor his paternal or maternal grandmother, how
high soever, nor his daughter, nor his granddaughter how
low soever, nor his sister of the whole or half blood, nor
his paternal and maternal aunts, nor those of his parents,
nor the daughter of his brother or sister, whether of the
whole or half blood, nor his mother-in-law, nor the
daughter or granddaughter of his wife already consummated,
nor the wife of his son or son’s son, how low soever,
nor the wife of his daughter’s son, nor his foster-mother,
nor any other female related, as above, by fosterage. (Sir-
car, 307.) '

In considering whether a woman, once a concubine,
and admittedly formerly a prostitute, has, by judicial pre-
sumption, been converted into a wife, merely by lapse of
time and propriety of conduct, and the enjoyment of confi-
dence with powers of management reposed in her, the
ordinary legal presumption  is, that things remain in their
original state. (11 Moore’s Indian Appeals, p. 194, Mus-
swmat Jariut Ool Butool v, Mussumat Hoseinee Begum.)

» Jddut is the waiting for a definite period, which iz incumbent on a
woman after the dissolution of a rightful or semblable marriage that has been
confirmed by consummation or by death (of the husband).

L
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CHAPTER IV.
OF PARENTAGE.

A cuirp born six months after marriage'is considered to . Child born

six months af-
all intents and purposes the offspring of the husband; so ter marriage,

also a child born within two years after the death of her . Do. ﬂ-fte;
. WO €ars o

husband or after divorce. If a man acknowledge another husba{;d's

to be his son, and there be nothing which obviously renders

it impossible that such relation should exist between them, mi;]:ng‘;’lzg%:

the parentage will be established. ther as a son.
A child born out of wedlock is illegitimate ; if ack- hillléegiiftil;lc{-to

nowledged, he acquires the status of legitimacy. The fmo“:ledged,
child of marriage is legitimate as soon as born. The child e 1:25
of a concubine may hecome legitimate, by treatment as timacy.
legitimate. Such treatment would furnish evidence of ;
acknowledgment. (11 Moore’s Indian Appeals, p. 94.
Ashrufood Dowlal Akmed Hossein Khan Bahadoor v.

Hyder Hossein Khan.)

The legitimacy or legitimation of a child of Muhammadan Legitimacy
parents may properly be presumed or inferred from cir- may e
cumstances without proof, orat least without any direct
proof, cither of a marriage between the parents, or of
any formal act of legitimation. (8 Moore’s Indian Appeals,

p- 136. Mahomed Bauker Hoossain Khan Bahadoor
v. Sharfoon, Nissa Begum.)

The presumption of legitimacy from marriage follows
the bed, and whilst the marriage lasts, the child of the
woman is taken to' be her husband’s child, but this pre-
sumption follows the bed and is not ante-dated by relation.

(11 Moore’s Indian Appeals, p. 94. dshrufood Dowlak
Ahmed Hossein Khan Bahadoor v. Hyder Hossein Khan.)

The legal presumption in favor of a child born in his

father’s house of a mother lodged, and apparently treated
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as a wife, treated as a legitimate.child by his father, and
whose legitimacy is disputed after the father’s death, is
one safe and proper to be made; and the opposing case
should be put to strict proof. (14 Moore’s Indian Appeals,
2. 346, Ramamani Ammal v. Kulanthai Natchear.)

W:;‘\‘}f ‘ifm‘l*' “A man is absent from his virgin wife for years, and

two hushands, she marries and has children ; or a woman is taken captive
and married to an enemy and has children, or a woman
claims to be repudiated, keeps iddut, marries another
husband and has children; or her husband’s death is an-
nounced to her, and she keeps iddut, marries with another
and has children :—the offspring, according. to Aboo
Huneefa, belongs to the first, whether he deny or claim
it, or whether the second deny or claim it, or the child
is born within six months, or at the distance of more than
two years; and the second husband may spend his zuka?
(or poor’s rate) on such children, and their testimony may
be received on his behalf. But Jurjanee has reported from
Aboo Huncefa, that the children belong to the second
husband, and that he came back to this opinion, and that
the futwa is in accordance with it. Kazee Khan and Sir-
ajiyyah are also to the same effect, and” Sudur ool Shuheed
used so to decide. Zuheer ood Deen, however, alleges
that the futwa is for the children belonging to the first,
since the child follows the bed according to nuss, or express
authority. And if the first husband were present, and all
the circumstances were the same, the child would belong
to the first.”t (B. Dig,, 158.)

¥ Though it is left doubtful to which of the husbands the child ‘belongs,
yet the case is of sbme valuc as an illustration of Aboo Huneefa's opinion,
that no marriage is void.
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CHAPTER V.
OF DIVORCE.

Divorcr may be made in either of two forms; Taldk or w0 Sortnatar
Khoola. A divorce by Taldk is the mere arbitrary act of g;?rzt?fofﬂak
the husband, who may repudiate his wife at his own Zaldk.
pleasure, with or without cause. But, if he adopts that
course he is liable to repay her dowry, or dynmohr, and,
as it seems, to give up any jewels or paraphernalia belong-
ing to her. A divorce by Khoola is a divorce with the Khoola.
consent, and at the instance, of the wife, in which she gives
or agrees to give a consideration to the husband for her
release ‘from the marriage tie. In such a case the terms of
the bargain are matters of arrangement between the husband
. and wife, and the wife may, as the consideration, release
 her dynmohr and other rights, or make any other agree-
ment for the benefit of the husband. A divorce by Laldlk
is' not complete and irrevocable by a single declaration of
the husband: but a divorce by Khoola is at once complete
and irrevocable from the moment when the husband repu-
diates the wife, and the separation takes place. In these % Dlg:;enw
particulars the two modes of divorce differ. But there is Taldk and
one condition which attends every divorce, in whichever £%00%.

way it takes place, namely, that the wife is to remain in
seclusmu for a period of some months after thé divorce, in
order that it may be seen whether she is pregnant by her
husband, and she is entitled to & sum of money from her
husband, called her iddit, for her maintenance during
this period.?
Where a Muhammadan sald to his wife, when she insisted Declaration
against his wish on leaving his house and going to6 that of xf,,[}:“;*t‘;ﬁg“to
e diverce,

Y 8 Moore's I, A, p. 879, \Iuonshuo Buzul-ul- -Raheem wersus Luteefub-ocm-
udsea,

Idddis.
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her father, that if she went she’ was his paternal uncle’s
daughter, meaning thereby that he would not regard her
in any other relationship and would not receive her back
as his wife, it was held that the expression used by the
husband to the wife being used with intention, constituted
a divorce which become absolute if not revoked within the
time allowed by the Muhammadan law. (Hamid Ali v.
Imtiazan, I. L. R., 2 All. 71.)

CHAPTER VI
OF DOWER.

beDg“feerwlftiY Dowzr, though not the consideration of the marriage con-

out agreement tract, is yet due without any special agreement, such

. dower being termed ‘dower . of the like’ or ¢the proper

dower’! But when auy dower has been specified by the

contract, it supersedes the proper dower, which in that

case comes itito operation only on the failure of the spe-

cified dower. When dower is expressly mentioned in the

contract, it is usual to divide it into two parts, which are

Prompt or termed Moowjjul,” or prompt, and Meouwujjul, or deferred ;
deferred 5 o ‘. o 5

dower, the prompt being immediately exigible, while the deferred

18 not payable till the dissolution of the marriage.®

If a wife’s dower is “ prompt,” she is entitled, when her
husband sues her to enforce his conjugal rights, to refuse
to co-habit with him, until he has paid her her dower, and

Dower if not that notwithstanding that she may have left his house
specified,

2 The lowest amount of dower is ten dirkems. The value of the dirhen
is not certain. Ten dirhems according to one account, make about six shil-
lings and eight pence sterling. See Hidaya, Vol. 1, p, 122.

* Prompt or exigible dower isa debt always due and demandable, and
limitation runs frum a clear demand and refusal theroof. 2 Latv Reports,
Indian Appeals, p. 235, Ranec Khajooroonissa ». Ranee Ryeesoonisza.

2 Bail. Dig: (In.) xxvii,

L.
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without demanding her dower and only demands it when he
sues, and notwithstanding also that she and her husband
may have already co-habited with consent since their
marriage. (Eidan vs. Marbar Husain, I, L. R., All, 483.)

When on marriage, dower is not specified whether

‘“prompt” or ‘ deferred,” the nature of the dower is not

* to be determined with reference to custom, but a portion

of it must be considered “prompt.”’ (Zanfik-un Nissa v.
Ghoolam, Kumbar, I. L. R., 1 All. 506.)

Where there is no agreement on the part of the husband
to pledge® his estate for dower, and his widow obtains actual
and lawful possession of the estates under a claim to
hold them as heir and for her dower, she is entitled to
retain that possession until her dower is satisfied. (14
Moore’s Indian Appeals, p. 377, Mussamut Bebee Bechun
vs. Sheikh Hamid Hossein.)

A creditor of a deceased Muhammadan, whether in respect
of dower or otherwise, cannot follow his estate into the
hands of a bond fide purchaser for value, to whom it has
been alienated by his heir at law, whether by sale or mort-
gage. (5 Law Report, Indian Appéals, p. 211. Syud Aazayet
Hossein vs. Dooli Chund.)

1 The widow’s right to dower against the estate of her deceased hus”
band is, generally speaking, simply in the situation of a debt which she like
any other ereditor can take legal measures to enforce against such property
of her husband as she can find in the hands of the heirs, or evep in ‘the
hands of any other persons, provided these have taken as volunteers or with
notice of her making agpecific claim against that property, No doubt, if
she is herseif in possession of the property, she is entitled to assert a lien
upon it in respect of her own debt against the other heirs, and to pay her-
gelf her own debt Lefore she pays the debt of any one else. But if she is
not in possession of the property, and if she is forced to take proq«:edings
in order to liquidate the debt out of her hnsband's property, she is, until
¢ hoso proceedings have ripened into some act of Court against the property,

imply in the position of an ordinary creditor.

: B
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CHAPTER VIL
OF GUARDIANS AND MINORITY.

Kinds of GuaRDIANS are either natural or testamentary. They are
guardians. e
also near and remote. Of the former description are
fathers and paternal grandfathers and their executors and
the executors of such executors. Of the latter description
are the more distant paternal kindred, and their guardian-
ship extends only to matters connected with the education
and marriage of their wards. Maternal relations are the
Maternal . : I { .
| relations are lowest species of guardians, as their right of guardianship
‘ zg:c;e? 10‘::“ for the purposes of education and marriage takes effect
guardians.  oply where there may be no paternal kindred nor mother.
Mother's Mothers have the right . (and widows durante viduilate) to
riu?t1t0f :{ie the custody of their sons until they attain the age of seven
custody of the : g g
infaut, years, and of their daughters until they attain the age of
Mother's Puberty. The mother’s right is forfeited by marrying a

zight forfeited gtranger, but reverts on her again becoming a widow. The
ON mMarrying a

Atranger, paternal relations succeed to the right of guardianship, for
Reverts on . : " - : ,
becoming a the purposes of education and marriage, in proportion to
W‘%"“". the proximity of their claims to inherit the estate of the
aternal re- T
lati{m- : minor. Under the Indian Majority Act (No.9 of 1875),
e of ma- . ! s - x
joritr;. eighteen years of ageis the age of niinority ; but minors,

of whose persons or properties a guardian has been or shall
be appoiuted by any court of justice, and every minor
under the Court of Wards, shall not be deemed to have
attained their majority until they shall have completed the
Minor's acts 88€ of twenty-one years. The acts of a minor are not law-
s Z’l:’t':;‘)’r ful unless autherized by his guardian,!
ised by guar-
dian,

3 Hedayal, Vol. iii, p. 449.
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CHAPTER VIIL
OF MAINTENANCE.

The liability to maintain the wife arisen from marriage, which is one
of the subjects to which Muhammadan law applies. The liability to maintain
infant children arises from natural equity.

MarnrENANCE comprehends food, raiment and lodging, Maintenance,
though in common parlance it is limited to the first. There 80224 for.
are two causes for which it is incumbent on one person to
maintain another—marriage and relationship. Tt is inecum-
bent on'a husband to maintain his wife, whether she be
mooslim or zimmee, poor or rich, enjoyed or unenjoyeds

2 < fr Maintenance
young or old, if not too young for matrimonial intercourse, .o

of wife,
When a wife is too young for matrimonial intercourse, 'she

has no right to maintenance from her husband, whether
she be living in his house or with her father.! (B. Dig., 441.)
A husband is bound to give proper maintenance to his
wife or wives, provided she or they have not become re-
-fractory or rebellious, but have surrendered herself or
themselves to the custody of their husbands. (1 Sircar
447.)

If a woman refused to surrender herself on account
of her dower, her maintenance does not drop, but it is in-
cumbent upon the husband, although she be not yet within
his custody. (1 Sirear, 448.)  The maintenance of a wife
Is incumbent upon her hushand, notwithstanding he be of
a different religion. (1 Sircar; 459.)

A father is bound to support his infant children () Sircar, Maintenanas
457), only where they possess no independent property o children.
(L Sircar 459). The maintenance of an infant child is
incumbent upou the fathrer, although he be of a different
religion. (1 Sirecar, 459.)

* But if the husband be an infant incapable of generation, and the wife an
adult, she is entitled to maintenance at his expense. (1 Sircar, 449.)

B
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A father must maintain his female children absolutely,
until they are married, when they have no property of their
"own. (1 Sirear, 461.)

xliv

Maintenance [t is incumbent on a father to maintain his son’s wife,
of son’s wife.

when the son is young, poor or infirm (1 Sircar, 462).

Maintenance  The Muhammadan law enjoins the maintenance of male
of relations. : : ) : :
children disabled by infirmity or disease, of pavents, of
grandfathers and grandmothers, of all infant male relations
within the prohibited degrees if in poverty, and also of all
adult male relations within the same degrees who are poor,
disabled or blind. (See 1 Sircar, pp. 464 to 472.)

CHAPTER IX.
OF GIFT.

[ A crrr is defined to be the conferring of property with-

g Gift . i i
| ift defined out 2 consideration.

Gifts are of three kinds: (1) Hibut (usually pronounced
Three kinds 4 : : i,
of gift heba), or gift without an exchange, (2) Hiba-bil-iwaz, or
gift for a consideration, and (3) Hiba-bashariul-iwaz, or gift
on promise of a consideration.

Acceptance Aceeptance and seizin on the part ofthe donee, are as neces-
and seizin ne- .. ‘ g < .
sl sary as relinquishment on the part of the donor. A gift

icutntinger\_: cannot be made to depend on a contingency, nor can it be
or future gif 1 ;

woid o referred to take effect at any future time. The subject of
gms“:jf:: fthe gift must be actually in existence at the time of the

i1 existence, donation'
1 : 3 3 ) P T3 1
Verbal git. A verbal gift is as effectual as that made under a writing.

. The giver must be free, sane and adult.?
Competency
of donor. STNELN e DLn i U DI ey

X 2 Sircar, 2 ) 3 2 Sircar, 8.
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A gift by a person, during his illness, of which he died, Death-bedgitt.
is lawful to the extent of one-third of his estate, provided ¢
the donee was mnot an heir, and he took possession in the ;
donor’s lifetime. The gift by a personin his death-illness
to the extent of more than one-third of his estate can ounly
hold good if the donor’s heir or heirs consent to it after his
death. As respects the gift to an heir by a person in his heiCiift to an
death-illness, it is not valid even to the extent of one-third
of his estate, if the rest of the heirs' do not consent to it after
the donor’s death. (2 Sircar, pp. 19 and 20.)

Under Muhammadan law, where there is on the part of a Gift to a mi-
father or other guardian a real and bond fide intention to
make ‘a gift to his ward, the law will be satisfied without
change of possession, and will presume the subsequent
holding of the property to be in behalf of the minor donee.

(@ELAR. 1. A, Ameeroonissa Khatoon v. Abedoonissa
Khatoon.)

An undefined? gift of divisible property is not valid _ Undefined
gift not valid.
under the Muhammadan law,® though a sale of such
property is; hence the transaction called Hiba-bil-iwaz has
become a device for giving effect to the gift of mooshdd+ in
a thing susceptible of partition which may be lawfully sold,
though it cannot be made the subject of gift.®

The rule of Muhammadan law, that a gift of mooshddor an
undivided part in property capable of partition is invalid,

—

* In judging whether the legatee be an heir or otherwise, regard is paid
to the time of the testator’s death, not to the period of making the will.
(Hedaya, Vol.1V, p. 472

* When the gift is of a thing that may be divided without impairing any
of its uses, it is further necessary that the subject of it should not be
mooshdd, or confused with the property of another, by being held in co-
partnership with the donor or a third party. When an undivided share of a
thing, as 3 half, oris third or & fourth, is the subject ofgift, there is confusion i
both on the side of the donor and of the donee, and the gift is unlawful or
invalid. (B. Dig, Int. xxxiv.)

® See p. 49, Princ. 6, * Something confused with the property of another
hence undivided. & B. Dig., (Int. xxxvi),
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does not apply to definite shares of zemindaries, which are
in their nature separate estates with separate and defined
rents, (2 L. R. 1. A., 87, dmeeroonissa Khatoon v. Abedoo-
nissa Khatoon.)

A defined share in a landed estate is a separate property,
to the gift of which the objection which attaches under
Muhammadan law to the gift of the joint and undivided
property is inapplicable. (I. L. R. 2, All, 93, Jivan
Baksh ». Imtiaz Begum.) .

Revosation.  Before delivery any gift may be revoked, but after
of gitts. delivery gifts to relatives within the prohibited degrees, or
~ between husband and wife, do not admit of revocation.
Other gifts may in general be revoked, unless there is some

special cause to prevent it (B. Dig. xxxv). The causes,

each of which prevents revocation of gifts, are,—(1) the

loss of the thing given,(2) the passing of it from the
property of the donee,(3) the death of the donor, (4)
increase of the thing given (5) a Change in the subject of

it,(6) the marriage relation between the donor and the
donee,(7) relationship within the prohibited degrees, and

(8) an exchange or return received for the gift. (2 Sircar,
pp- 28—29.)

[ U——

CHAPTER X.
OF SALE.

© Cases respecting sales and purchases made by the Mussulméns in British
India are almost invariably decided according to the Regulations and Acts
of the present Government of the country.” (1 Sircar, 403.)

Sale defined. ~ SALE is an exchangel of property for property with mu-
tual consent. When either of the things exchanged is not

} Much of the Muhammadan Law of Sale has fallen into disuse since the
general introduction of the precious metals, as the representatives of price
in ecoutraocts of exchange. (B. Dig. 773.)

L3
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property, or when the thing sold, though property, has np Void sale.

xlvii

value in law, the sale isnull. Every thing but carrion and

blood may be property. Wine and pork being forbidden to

5 mooslims have no value in law. (Bail. Muhammadan Law of
Sale, p- 2, 3 and 210.)

i When a person has sold land or a vineyard without men- Sale of land,

tioning ‘its rights and advantages,” or ‘everything ge::fg"::e
small and great belonging to it,” all things erected on it

} ~ for permanence enter nevertheless into the sale, such as,

saplings and trees, but fruit and growing corn do not enter

into the sale, on a favorable principle of construction, unless

made the subject of special condition (B. Dig, p. 788).

CHAPTER XI.
OF PRE-EMPTION.!

Snura or the right of pre-emption is the right to pur- Preemption
{ chase property which has been sold to another by paying flefass
a price equal to that settled or paid by the purchaser.

The principle on which the right is established1s the Principle of
pre-emption.

prevention of disagreement arising from having a bad neigh-
bour,

R e

i Phere is no right or custom of pre-emption prevalent in the Madras
Presidency. (6 Mad. H. C. Rep, 26.) The existence of a local custom' to
the right of pre-emption among the Hindus of Gujerath recognized. (6 Bom.,
H. C. Rep., C. J., 263.) The right of pre-emption under the Muhammadan
law does exist by custom among Hindus in Bebar and other provinces of
Western India. B. L. R., (Sup.Vol), 35; W. R, Sp., 259; see 13 Wi R.,
| (F. B.), 21 ; 13 W. R., 189 ; 17 W, R., 264. 1t also prevails by custom against
1‘ Hindus in Jessore. 13 W. R, 124.. See 5§ W.R, 279; 7 W. R, 210. And
| 80 in Bhagulpore. 25 W. R, 499. Not proved to prevail among Hindus of
| Chittagong. 1 W. R., 234 ; 5 W. R, 237; 9 W. R. 537 ; nor amongst Hindus

in Purneah, 11 ‘W, R, 251 Nor between Muhammadans and Hindus in
Sylhet. 1 W. R, 250. Butsee 15 W. R., 223 In districts where its exist-
ence has mot been judicially noticed, the custom will be matter to be
proved. B. L. R. (Sup. Vol.), p- 35. The right of pre-emption arises from
a rule of law by which the owner of the land is bound. It is essential that the
| vendor should be subject to the rule of law. Therefore, where the vendor
of certain land situate in Cacliar was a BEuropean, the Court Aeld that there
I Was 106 right of pre-emption. 10 B. L. R, 117, (18 W. R., 440.) The righ$
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Precmption  The right of pre-emption, therefore, does not apply to

applies only to .

iﬂilﬁié’abfi moveable, but only to immoveable property, and can be
Property.  exercised when the latter is ¢transferred in any shape jora
A consideration.*

The right of pre-emption® belongs in the first place to

of pre-emption being founded upon a rule of Muhammadan law, a Hindu
purchager is not bound by the Muhawmadan law of pre-emption in favor
of a Muhammadan co-partner, although he purchases from one of several
Muhammadan co-partners; nor is he bound by the Muhammadan law of
pre-smption on the ground of vicinage. 4 B. L. R. (E. B.), 1384, Where the
right or custom of pre-emption prevails among Hindus, it must be presumed
to be founded on, and co-extensive with, the Muhammadan law upon that
subject, unless the contrary be shewn. B. L. R. (Sup. Vol.), p. 35. Under
8. 24, Act VI of 1871, Muhammadan law is not strictly applicable in suits for
pre-emption between Muhammadans not based on local custom or contract,
but it is equitable in such suits to apply thatlaw. The application of
Muhammadan law in a suit for pre-emption between a Muhammadan claimant
of pre-emption and a Muhammadan vendee, on the basis of that law, is not
precluded by the circumstances of the vendor not being a Mubammadan.
(6 N.-W. P., H. C. Rep., 28)

* A transfer without consideration is not a sale to which the right of pre-
emption attaches. W. R. Sp., 238; 2 W. R., 78 ; Legal Remembrancer, 83.
No right of pre-emption arises on a mere conditional sale or mortgage while
any right of redemption remainsin the mortgagor. (F.B.)2 W, R., 215;
10 W. R., 246. But immediately after the expiry of the year of grace, the
claimant of pre-emption is bound to make his claim. 6 W, R., 116. Though
the right of pre-emption does not take effect with respect to conditional
sales, it takes effect with a purchase made under condition of option,—
(1 Sirear, 512.) The right of pre-emption does not apply to a lease in perpe-
tuity with a rent reserved. 8 W. R., 107; 256 W. R, 43. It also does not

+ apply to the subject of gift, charity, inheritance.or bequest. Fatawa Alamgiri,
Vol. v, 240 ; B. Dig., 471 and 472. Nor to property made over as a hire or
veward, or as a compensation for khula or as a dower, though it takes effect
with respect to the property sold in order to pay a dower. (1 Sircar, 511.)

2 Where an offer of sale was made to a pre-emptor, and ke refused to
ayail himself of it, and econsented to a sale to a stranger, keld, that after a
sale to a stranger, he could not set up his right of pre-emption. 7 B. L. R.,

! 19. Where property is sold by public amction in execution of a decree,
and the neighbour or partner has an opportunity to bid for the property as
other parties present in court, the law of pre-emption cannot apply to such
sales, 1 B.L.R., p. 105; 10. W. R., 165 ; s¢c also 16 W. R, 455. A share
in a mouzah having been put up for sale in the execution of & decree, and
knocked down to the defendant, a stranger, the plaintiff, a co-sharer of the
share, was held to be entitled, under the provisions of s. 14, Act 23 of
1861, to take the share. ‘6 N.-W. P., H. C. Rep.,, 243. But the conditions
of pre-emption under the Muhammadan law do not apply to a claim brought
under the section. (7., pp. 272 and 289.) Mere possession gives no Auk
shufa, there must be ownership (milik)in the contiguons land. 9 W. R.
455, The Muhammadan Jaw does not recognise the right of pre-emption
in favor of & mere tenant upon the land. 8 W. R., 437, Wherea plurality
of persons is entitled to the privilege of pre-emption, the right of allis equa
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the co-sharer! in the property; secondly, to a sharer?'in th'I‘o J IT;homf.
. e I
the rights and appurtenances of the property; and thirdly, pre-emgtiong

to a neighbour.® belol.llgs. :

without reference to the extent of their shares in the property, and none
is entitled to preference on the ground of being a neighbours 3 W. R., 71;
7 W. R, 150, Where several persons purchase from one, the shujfee may
take the proportion of any one of them ; but when one purchases from
several, the shujfee may take or relinquish the whole, but not any particu-
lar ghare. 10 W. R., 111. If the first shuffee, or claimant, by right of pre-
emption, relinquish his right or claim, the second is entitled to enforce his
own, and on his giving up his own right, the shujee in the third degree can
exercise higs own right. (1 Sircar, 517.) If one of the parties (having
equal rights) relinquish his own right, it devolves on the others, aud is
participated equally among them. (1 Sircar, 518.) Several individuals claim-
ing upon equal ground have equal claims without regard to the extent of
their several properties or rights. (1 Sircar, 518.) Where there are several
persons who have together a right of pre-emption, each of them has a right
in the whole, and if one of them resigns his right, the others may take the
whole. (1 Sircar, 528.)

* One co-parcener has no right of pre-emption as against another. 6 L. C.,
195 (F.B); I L. R., 4 Calc. F. B., 831. Where a Muhammadan offered .
to sell his share of certain property to a partner, and on refusal of latter
£o purchase the same, sold it to a stranger,—Held, the partner could not: sue
to enforce his right after the sale. 9 B. L. R., 253. The right of a share-
holder to pre-emption exists whether the parcel of land sold, and in res-
pect of which the claim is made, be large or small. 6 B. L. R., 42 (not€).
A partner has a right of pre-emption in villages or large estates. 6 B. L. R,
(E. B.), 41. A partner, not in a house or small enclosure, but in a consider-
able estate, has a right to pre-emption wiien one of his co-sharers in such
estate sells his share to a stranger. (F.B.) 14 W.R, F. B, 1; 14 W. R,,
266, 365 ; 16 W. R., 223. In an imperfect, as in a perfect, putteedaree village,
| the sharers in each puttec have a preferential claim. 1 W, R., 233; 2 W. R,,
| 10, 47; 5 W. R, 169; 10 W. R., 814 ; 11 W. R,, 71. A partner’s right of

shuffee is not extinguished uutil a formal division hag taken place defining
each co-proprietor’s share. 12 W. R., 484, Possession of a separate sharve,
of an estate,” divided by butwarra, gives the owner no right of pre-emption
a3 a shuffe Lhuleet over the remaining portion. 11 W. R, 169, 215; 7
B. L R., 45 (note). See 15 W. R, 225; 16 W. R., 110.. The term shurcek
| caunot be restricted to cases in which the parties enjoy the property jointly.
13 W. R, 124 Properties having separate numbers in the Collector’s rent
roll are separate estates in the legal sense of the word *estates,” imply-

ing such a separation as bars a claim on the ground of co-parcemary. 14
, W. R., 476.

% A shureek (or partner in the substance of the thing sold) is preferred
to a shuffu khuleet (or partner in the rights of water or way); and where
plaintiff sues as shureek, the Court ought not to raise the issue as to whether
‘ he claims as a shuffe khulect. 13 W.R., 189. See also 15 W. R., 225. The

right of pre-emption appertains to a partner with immunities and append-
l ages of the land, such as the right of water. 10 W. R., 314 See 15 W. R,
225 5 17 W. R., 343, The fact of water flowing from a dighee over plaint-
ifi's land to the land in dispute washeld sufficient to establish plaintiffa
claim as shuffa bhuleet. 12 W, R,, 162, The owner of land, through which
the land in respect of which a right of pre-emption is claimed, receives

G
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: shol‘:;‘g-elgﬁg The person possessing the-right of pre-emption should
at once. assert his claim the moment® he is apprized of the sale
being concluded, or else his right is invalidated. Hidayah,

Vol. i1i, p. 569. ‘
. Tulub-moowa-  The tulub-moowathubut, or immediate demand, is first
?.::Z’g“z;g g necessary ; then the zulub-ish,had,® or demand with invoca-
tion; if, at the time of making the former, there was no
opportunity of invoking witnesses, as, for instance, when
the pre-emptor, at the time of hearing of the sale, was

absent from the seller, the purchaser, and the premises.

1

irrigation, has a preferential right to purchase rather than a mere neighbour.
3 B. L, R,, (A+ C.), 296.

® A co-parcener has a higher right than a neighbour. 16 W. R., 107. The
Muhammadan law of pre-emption was never intended to apply to a case
where the purchaser is not a stranger, but is either a shareholder or
neighbour. 7 W. R,, 260. Sce 16 W, R, 107. A claim on the ground of
vicinage alone will not lie in the case of large estates, but only when either
houses or small holdings of-land make parties such near neighbours as to
give a claim on the ground of convenience and material service. 2 W- R.,
261. See also 8 W. R, 2, 310, 413 ; 10 W, R, 356 ; 11 W. R, 251 (afirmed
by .B.) 14 W.R, F.B.,1; 6 B.L. R, (F. B), 41; 2B. L R. (A. C),
63; 6 L. C.,, 190. The neighbour whose. connection with the property is
<loser than that of another neighbour has a preferable right- (1 Sircar, 516.)

* The mere fact of the pre-emptor taking a short time, before performance
of the tullub-mowthabut (or immediate demand), for ascertaining whether the
-information conveyed to him was correct or.not, doesnot invalidate his
right (18 W, R, 299). The Muhammadan law allows 2 short time for reflec-
tion before performance of the first demand. 6 B, L. R. (A, C.), 203. The
delay caused by a claimant springing up from his seat to assert his right of
pre-emption is not gufficient to entail forfeiture of that right, W. R,, Sp.,
294 ;13 W. R, 259. On hearing of a sale, the pre-emptor must immediately
make his demand called tulub-mowthabut. Where a pre-emptor, on hearing
of the sale of a property to which he had a right of pre-emption, went to the
property in dispute and there declared his right as pre-emptor, Aeld, that
such delay was fatal to his claim. 6 B. L. R., (4. C), 216- Itis necessary
to the enforcement of the right of pre-emption that all the prescribed formal-
ities should be strictly complied with, 6 B. I.. R., (A, C.), 171 ;2 B.L. R,
(A. C.), 12 ; the preliminaries being tullub-i-mowasibut and tullub i-ishtahad.
10 W. R, 119;11 W, R., 807; See also 18 Wo R., 177; 14 W. R., 265;
24 W. R., 462, 499.

* To the due performance of the ceremony of tulub-ish,kad, it is not
necessary that any particular form of words should be employed. 8B, L. R.,
455. It is essential to the performaunce of the tulub-ish,had that third
persons should be formally called upon, either in the presence of the pur-
chaser or on the land; o, if the vendor is in possession, in the presence of
the vendor, to bear wituess to the demand, 6 B. L, R., 165, In performing



Bat if he heard it in the presence of any of these, and had
called on witnesses to attest the immediate demand, it

would suffice for both demands, and there would be no ne-
cessity for the other.

It

| - It is not material in what words the claim is preferred; im‘;\;‘;fdcfa;ﬁ“ :
it being sufficient that they imply a claim.* (1 Sircar, 521.)
The right of pre-emption is rendered void ezpressly when  Right void
the pre-emptor relinquishes in plain terms, and it is render- 2;’3;‘}??3&@’,2 :

ed void by implication® when any thing is found on the

this ceremony, the pre-emptor must clearly declare that “he has a right of
pre-emption to svhich he has laid claim, and that he still claims it,” and invoke
witnesses “to bear witness therefore to the fact.” 6. B.L. R, (A.C), 171,
2 B. L. R. (A C.), 12. The-personal performance of the tulub-ish,kad depends
on his ability to perform it. He may do it by means of a letter or messenger
or may depute an agent, if heisaba distance and cannot afford personal
attendance. 4 B. L. R. (A.C.), 189 ; 6 B. L. R., 167 (note). See also L. L. R,
1 All, 521. W. R,, Sp., 219 ; 12 W. R, 484. The due and sufficient observ-
ance of the formality of tulub-ish,had, as to time, is a question to be decided
in each case by the Court which has to deal with the facts. 8 B. L. R,
(F.B.) 160 ; 16 W, R. F.B,, 13. In the case of pre-emption, strict proof is neces~
sary for the performance of the preliminaries. 6 B, L. R. (A. C), 171 ;2 B. Ls
R, (A C)12; W. R, Sp.,117, 351 ; Legal Remembrancer, 127; 11 W. R-
404; 17 W, R, 264; 25 W. R, 12. It is essential to prove the performanc®
of the tullub-i-ishtakad. W, R, Sp:, 60; 8 W. R, 463; 13 W, R, 1775
I4 W R, 265; 18 W.R,, 530; 22 W. R, 184, A right of pre-emption does
not bind the claimant to carry money in his hand and tender it to the firs®
purchaser (ab the time of making his demand). 2 W, R., 10; 10 W, R, 211;
11 W, 2, 7, 275; 22 W- R, 4, The claimant for pre-emption must make
the preliminary declaration. Going into his house to get the money before
r‘n‘;\ki:{)g the preliminary declaration,.is not a compliance with the law. &
R, 208,

* Thus if a person say— I have claimed my shufa,” or ‘‘I shall' claim
my shufa,” or “I do claim my shufe,” all these are good; for it is the
meaning, and not the style or mode of expression, which is here considered.
Hidayah, Vol. iii, p- 570. There is zome difference as to the words in
which the demand should be expressed ; but the correct opinion is that it
15 lawful in any words that intelligibly express the demand. So that if he
should say—“I have demanded™ or “I take the mansion by pre-emption,”
or “ do demand pre-ewption,” it would be lawful. But if he were to say
to the purchaser ““I am thy shafi or pre-emptor,” it would be veid, Fatawa
Alawgiri, Vol, v, p. 267 ; B, Dig., pp. 481 and 482.

{ 2 As, for instance, when knowing the purchase, he omits, without a suffi-
eient excuse, to claim his right; or when he makes an offer to the pur-
chaser; or when he takes the subject of his right on hire, If the shuf (ov
pré-emptor) act as agent of the seller, and sell the house on his behalf, his
vight of shufu, is thereby invalidated ; whereas if he act as agent for the
puvchaser, and purchase the house on his behalf, his right of shufu is not
invalidated. Hidayah, Vol. iii, p. €602.
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-part of the pre-emptor that indicates his acquiescence in the
: sale. (I Sircar, 533.) The right of pre-emption is rendered
Right of pre- yoid necessarily when the pre-emptor has died after the
:xggtxo;ezve;zr: two demands, and before taking the thing under the pre-
A emption. (1 Sircar, 534.) 1f the skafi previous to his get-
ting a decree, sell the house from which he derives his
right of shufa, the reasons or grounds of his right being
thereby extingnished, the right itself is invalidated.

Hidayah, Vol, iii, pp. 601 and 602,

Resumption  The right of pre-emption may be resumed, if the claimant

gk t;he sl ,Of had relinquished it upon misinformation of the amount or
pre-emption. q 9

Pre-emptor ¢ho kind of rice, or of the purchaser, or of the propert
cannot claim, B I 2 property
gne part c;nly sold. (1 Sircar, 536.) When a pre-emptor wishes to take
(whpen 1ot se- .
parate. one part of a purchased property without another, and the

lii

part is not distinct or separate, he cannot do so. (I Sircar,
638.) When one man purchases from one, by a single
bargain, several houses in a street in which there is no
thoroughfare, and the pre-emptor desires to take one of
them, it has been said that if his right of pre-emption is
based on partnership in the way, he cannot take a part of
the purchased property, for this woyld be to divide the
bargain without any necessity; but if the right be based
on mneighbourhood, and he is neighbour only to the house
which he wishes to take, he may lawfully take it alone.
(1 Sircar, 539.)

Tmprovements  If the intermediate purchaser has made any improve-

:& ;’:ﬁ'ﬁf: ments in the property, the claimant by right of pre-emption
must either pay their value, or cause them to be removed.,
(1 Sircar, 530.)

Deterioration  In the case of the disputed property having heen deteri-

Fy disto. orated by the purchaser, the claimant is entitled to propor-
tional deduction in the price, but when the deterioration
lias not been caused by the purchaser, the claimant must
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cither pay the whole price, or resign his claim. (1 Sircar,
p. 531.) :
The claimant is not obliged to deposit the price in the Deposit not
court on preferring his claim. Tt is sufficient that he pays ::;?f:sss{flm i
it upon his taking possession under the court’s decree, but Preferted:
if he does not then make the payment, the purchaser (if
already in possession) can retain the property until the
price be paid. (1 Sircar, p. 527.)
There are many devices by which the right of pre-emp- Devices for

; evading  the
tion may be easily as well as legally evaded.! right of pre-

. emption.
Lor fuller information on the subject of pre-emption, see

Legal Companion, Vol. VI, pp. 164 to 230.

CHAPTER XTI
WIL L. 1

A pErsoN cannot dispose of more than a third of his Power 'to

' . dispose of
property by will when he has any heir. When he has none tﬁh?:{)"m.o thf;

besides the public treasury, he may dispose of the whole, “'h°1"1'3equcsts

Bequests are valid as far as a third of the testator’s pro- may 13:_01?&1 or
. o in writing. |
perty, whether made orally or in writing. A bequest Bequests

becomes vested in a legatee by his acceptance of it after the ggcﬂ,l;esa:::;:

testator’s death. If he rejects it, it is cancelled. eace;
The policy of the Muhammadan law appears to be to Paliey of the

: ! B0 Muha
prevent a testator interfering by will with the course of the ]:“;htgi'ﬁ}zg

deyolution of property according to law among his heirs, wills
alt.hough he may give a .speclﬁed portion, as much as a Boick e
third, to a stranger. But it also appears that a holder of to be defeated.

* For instance, where a man fears that his neighbour may advance such a
claim, he can sell all his property, with exception of that part (say one yard)
immediately bordering ou his neighbour's ; and where he is apprehensive
of the claim being advenced by a partner, he may, in the first instance,
agree with the purchaser for sowe exarbitant nominal prioe, :l_ml afterwards
commute that price for gomething of an inferior value ; when if & claimant
by pre-emption appear, he must pay the price first stipulated, without refer-
ence to the subsequent commutation. (Mac., p. 48.)
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property may, to a certain extent, defeat the policy of the
law by giving in his lifetime the whole or any part of his
property to one of his sons, provided he complies with
certain forms. If the gift be made withont consideration, it
must be accompanied by a delivery of the thing given, as
far as that thing is capable of delivery, or, in other words, by
what is termed a seizin on the part of the donee. If the

liv

gift be for a consideration, two conditions at all events musg
coneur, viz., an actual payment of the consideration! on the
part of the donee, and a bond fide intention on the part of
the donor to divest himself in presenti of the property, and
to confer it upon the donmee. (3 Law Reports, Indian
Appeals, p. 307, Ranee Khujooroonissa v. Mussamut Rous
shun Jehan,)

i f‘i’;‘fﬁﬁ“{}f The conditions of a valid bequest or will are—(1) that the

quest or will. testator be competent to make a transfer of the property, (2)

that the legatee be competent to receive it, and (3) that the

subject of the bequest be a thing susceptible of being

transferred after the testator’s death, whether it were in

existence at the time of ‘begeathing or not (2 Sircar, 41),

A bequest by a minor at any stage or age of his infancy

is invalid. (2 Sircar, 54.) :

mﬁ}‘?“ﬁ{a"i‘g A bequest made by a minor becomes, however, effective

quest on at- g gnifip upon his confirming or ratifying the same after

taining majo- . S .

Tity, attaining majority. (2 Sircar, 54.)

Will made A will made by a person in jest, or under compulsion or
il”eg"“t’;&p‘{ﬁl mistake, is not valid, (2 Sircar, 55.)

:;"lg or mis-  Jf the legatee die during the testator’s lifetime, the be-
Death of le- quest is void ; because the acceptance of it is suspended

KALsS: upon the death of the testator. (2 Sirecar, 77.)

Bequest by
winor void.

1 A consideration may be perfectly valid which is wholly inadequate in
amount when compared with the thing given. Some of the cases have gone
#o far aa to say that even a gift of a ring maybe a sufficient consideration;
but whatever ita amount, it must be actually and 3ond fide paid. (3 L. R.
I, Ao, p. 808.)
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CHAPTER XIII.
+ WUKF OR ENDOWMENTS,

“In the langunage of the law, (according to Haneefa,) it What is wulf.
(wukf') signifies the appropriation of any particular thing,
in such a way that the appropriator’s right in it shall
continue, and the advantage of it 80 to some charitable pur-
pose, in the manner of a loan, According to the two disciples
“ Wukf” signifies the appropriation of a particular article
in such a manner as subjects it to the rules of divine
proper"ty, whence the appropriator’s right in it is extin-
guished, and it becomes a property of God, by the ad-
vantage of it resulting to his creatures, The two ‘disci-
.ples therefore hold appropriation to be absolute, though
differing in this, that Aboo Yoosaf holds the appro-
priation to be absolute from the moment of its exe-
cution, whereas Muhammad holds it to be absolute only

\ on the delivery! of it to a Mutwallee (or procurator), and
consequently, that it cannot he disposed of by gift or sale,
and that inheritance also does not obtain with respect to it.
Thus the term wukf, in its literal sense, comprehends all
that is mentioned, hoth by Hancefa, and by the two disci-
ples.” (2 Moore’s Ind, -App., p. 890, Jewan Doss Sahoo v.
Shak, Kubeer-ood-deen.)

Where the grant clearly appears to have been intended
for charitable purposes, the property is to be considered
wukf, notwithstanding the use of words such as enam,”
“altamgha.” 6 W. R. (P.C.), 3; see 20 W, R, 85 ;25
W.iR., 667.

To constitute a valid wulkf, it is not sufficient that the
word ““wulyf” be used in the instrument of endowment,

1 To constitute a valid “Cwuks)” it must, aceordiang to the doetrine of the
Shikhe, be absclute and unconditional, and possession must bo given of the +*
‘“ mowkeof " or thing granted, 4 N-W.P, H C R 155,

2



There must be a dedication of the property solely to the
b worship of God or to religious or charitable purposes. A
| Muhammadan cannot, therefore, by using the term “ewulef,”’

effect a settlement of property inalienable by himself and
his descendants for ever. 10 Bom, H. C. R., 7.

Ivi

‘Where a Muhammadan lady executed a deed conveying
her property or trust for religious purposes, reserving to
herself for life two-thirds of the income derivable from
the property, and only making an absolute and uncondi-
tional grant of the rest for the purposes of the trust,—
held, that the deed must be considered invalid with respect to
that portion of the income reserved by the grantor to her-
self for life; but as to the rest, that the deed operated as a
good and valid grant. 4 N.-W. P. H, C. R., 155.

Waukf connot A valid wukf cannot be affected by revocation or by the
be revoked. : g

bad conduct of those responsible for carrying out the ap-

propriator’s behests, nor can it be alienated, 16 W. R., 116.

bg‘:ﬁ{nﬁgg?t Upon an appropriation becoming valid or absolute, the
sale or transfer of the thing appropriated is unlawful,?
2 Hedaya, 344.
According to Muhamwmadan law, wukf property is not
alienable. 6 W. R. (P. C.), 3.
cg:::g gg #uc:  Where property has been devoted exclusively to religious
wulf, and charitable purposes, the determination of the question
of succession depends upon the rules which the founder of

the endowment may have established, whether such rules

1 By local custom in the Broach District, wukf land, or land left as a
religious endowment, may be mortgaged, although ruch practice is contrary
to Mubammadan law (1 Bom. H- C. Rep., 86).

An heritable estate burdened with a trust (as the keeping up of a gaint’s
tomb) may be alienated subject to the trust. 10 W. R, 299, A property
wholly dedicated to religious purposes cannot be sold ; but where a portion
only of its profibs is charged for such purposes, the property may be sold

altéb‘];(cst; to the charge with which it is burdened, 18 W, R, 200, See 20 W,
5 267,



are defined by writing or are to be inferred from evidence
of usage.’ (8 Mad. H. C. R, p. 63.)

Although the founder has a right to reserve the manage-
ment of it to himself or to appoint some one else thereto,
yet when he has specified the class from amongst which the
manager is to be selected, (e.g., from amongst his relations,)?

LR @
il S' L

he cannot afterwards name a person as manager not answer- -

ing the proper description, After the death of the founder,
the right to nominate a manager of the wukf vests in the
founder’s vakils or executors, or the survivor of them for
the time being. (9 Bom. H. C. R.; p. 19.)

Where the Mutwallee of an endowment dies without
nominating a successor, the management must revert to the
heirs of the. person who endowed the property. 13 W.
R., 396, "y, 4

The rule of Mulmmmadan law that a Mutawallee ox super-
intendent of an 'endd(w}ncnt is removable for mismanagement
does not apply to the gase of a trustee who has a hereditary
proprietary right vested in him. It is essential for the
exercise by the donor of the power of removing a superin-
tendent that such power be specially reserved at the time of
the endowment. (4 Mad. H. C. R., p. 44.)

Mismanagement is a good ground for the interference of
the Court, and although wukf property is not deemed a
subject of inheritance, yet persons who are of the
founder’s kin would be entitled to sue a manager who was
wasting the property, and, if qualified themselves, might

€

* Where, so far as can be gathered from usage, the mode of succession
originated in the appointment of a successor by each incumbent, a court
would not be authorized in finding in favor of any rule of succession
by primogeniture, although the persons appointed were usually the eldest
persous, (8 Mad, H. C. R, p. 63.) ¥

2 The term Akiba (relations), though more properly confined to relations
by blood, will, when context allows that it was inteuded to be used in &
wider senge, be extended o as to include relations by affinity. The wife or
Wwidoyw 15 not included amongst the d&iba. (9 Bom, H- C. R, p. 19)

H

Mismanapges
ment of wukf.
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have a claim to succeed the disqualified person in the
management, and to manage the trust in conformity with
the intention of the founder. Sev., 679.

Iviii

Female mana-  According to Muhammadan law, a woman may manage

B the temporal affairs of a mosque, but not the spiritual affairs
connected with it, the management of the latter requiring
peculiar personal qualifications (4 Mad. H. C. R., 23).

Religious  Land granted for the endowment of a Zhatib (office of
:ﬁg?“theﬁb preacher) or other religious office cannot be claimed by
right of inheritance. Where such a grant has been made
the members of the grantee’s family have no right at his
death to a division amongst them of the income derivable
from the land. The right to the income of such land is
inseparable from the office for the support of which the

land was granted. (2 Mad. H. C. R., p. 19.)
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PRINCIPLES i
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NOHAMMADAN LAW,

CHAPTER 1.

PRINCIPLES OF INHERITANCE.

SECTION 1.
GENERAL RULES,

1. There is no distinction between real and personal; nor Property ofall
¥ 2 . kinds inheri-
between ancestral and acquired property, in the Moham- t.;bl.e s s
madan Law of Inheritance, distinction.
2. Primogeniture confers no superior right, All the SODS, Of primogeni.

whatever their number, inherit equally. e

3. The share of a daughter is half the share of a 8o, Of -the right

: c f ad :
whenever they inherit together. ! e :‘;‘E}:""

4. A will made in favour of one son, or of one heir, can- Of legacies in
not take effect to the prejudice and without the consent of }fxf,f o
the other sons, or the other heirs,

5. Debts are claimable before legacies, and legacies (which of debts and
howeyer cannot exceed one-third of the testators estate) 'eBacies.
must be paid before the inheritance is distributed. ‘

- . . . . ’

6. Slavery, homicide, difference of religion, and dxﬁerence Canses of ex, 2!

A S & clusion from
of allegiance, exclude from inheritance, {nheritasoo,

7. But, persons not, professing the Mobammz_ldan faith may Exceptions,
be heirs to those of their own persuasion: in the case of
persons who are of the Mohammadan faith, difference of
allegiance does not exclude from inheritance,



MOHAMMADAN LAW. CHAPTER I, L

sﬁtlmtznozon:f 8. To the estate of a deceased person, a plurality of per-
a plurality of 8008 having different relations to the deceased, may succeed
beirs, simultaneously, according to their respectively allotted

shares, and inheritance may partly ascend lineally and

partly descend lineally at the same time,

No right by 9. The son of a person deceased shall not represent such
;ff;esenta' person if he died before his father, He shall not stand in
the same place as the deceased would have done had he been
living, but shall be excluded from the inheritance, if he have
a paternal uncle. For instance, A, B, and C are grandfather,
father, and son. The father B dies in the lifetime of the
grandfather A, In this case theson C shall not take jure
representationis, but the estate will go to the other sons
of A,
Bon, son’s 10. Sons, son’s sons, and their lineal descendants, in how
;';‘;‘;Z’n‘ffg;,eci. low a degree soever, have no specific share assigned to them :
ﬁﬁi"iﬁ?{;‘*ﬁﬁf’ the general rule is that they take all the property after the
tions vary ac- legal sharers are satisfied, unless there are daughters; in
g(;r;ggg Zﬁﬁg which case each daughter takes a share equal to half of what
other heirs. 1o taken by each son. For instance, where there are a
father, a mother, a husband, a wife, and daughters, but little
remains as the portion of the sons; but where there are no -
legal sharers nor daughters, the sons take the whole property.
fpﬁg’:ﬁ:ﬁ_ 11, Parents, children, husband and wife must, in all cases,
able to exclu- get shares, whatever may be the number or degree of the

sion, z
; other heirs.

General rule 19 Tt is a general rule that a brother shall take double
for the shares

of brothers ' the share of a sister. The exception to it is in the case of
ond sisters. . thers and sisters by the same mother only, but by differ-
ent fathers,

Of sharers 13. The portions of those who are legal sharers only, and

1 5 ; :
;Q?ﬁ:ﬁ;% not residuary heirs, can be stated determinately, but the por-

heirs. . . . ; oan residuari
Of sharers  Hi0DS Teceivable by those who are both sharers and residuaries

who arevesi- cannot be stated generally, and must be adjusted with refer-
duary heirs,
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ticeto each particular case. For instance, in the case of a
husband and wife, who are sharers only, their portion of the in-
heritance is fixed for all cases that can occur ; but in the
case of daughters and sisters who are, under some circum-
stances, legal sharers, and under others residuaries, and in
the case of fathers and grandfathers who are, under some
circumstances, legal sharers only, and under others, residua-
ries also, the extent of their portions ‘depends entirely upon

the degree of relation of the other heirs and their num-
ber.*

SECTION 1.
~ OF SHARERS AND RESIDUARIES.

14. The widow takes an eighth of her husband’s estate Sygre of the
where there are children or son’s children, how low soever, """
and a fourth where there are none,

15. The husband takes a fourth of his wife’s estate, where Ehage odf the
gy usband.
there are children or son’s children, how low soever, and a
moiety where there are none.

16. Where there is no son and there is only one Share of the
i daughter.
daughter, she takes a moiety of the property as her legal
share, '

17. Where there is no son, and there are two or more Share of two

daughters, they take two-thirds of the property as their legal 3:;2;22,.9.
share,

18. Where there is no son, nor daughter, nor son’s son, Share of the

B ’s dangh-
the son’s daughters take as the daughters—namely, a oy o

moiety is the legal share of one, and two-thirds of two
or more,

# Danghters without sons are legal shavers, and so are sisters without
brothers, but with them they become merely residuaries. Grandfathers and
fathers with sons, son’s sons, &c., are legal sharers, but with daughters
only, thoy are residuaries, as well as legal sharers.
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Share of the  19. Where there iy one daughter, the son’s daughters take
Sovedangh- g sixth, but where there are two or more daughters, they take
' nothing,

'MOHAMMADAN LAW, CHAPTER I,

Of the same, 20, Where there is a son’s son, however, or a son’s grand-
son, the son’s daughters take a share equal to half of what is
allotted to the grandson or great-grandson.

Of brothers 21. Brothers and sisters can never take any share of the

e, property, where there is a son or son’s son, how low soever,
or a father or grandfather,*

Of the same, 22. Where there are uterine brothers, the sisters each take
a share equal to half of what is taken by the brothers; and
they being then residuaries, the amount of their shares
varies according to circumstances,

Ofthe game. 23, Iri default of sons, son’s sons, daughters, and son’s
daughters, where there is only one sister and no uterine
brother, she takes a moiety of the property.

Of the game. 24, In default of sons, son’s sons, daughters, and son’s
daughters, where there are two or more sisters and no
uterine brother, they take two-thirds of the property.,

Of the same, @5, Where there are daughters or son’s daughters and no
brothers, the sisters take what remains after the daughters
or son’s daughters have realized their shares: such residue
being half should there be only one daughter or son’s
daughter, and one-third should there be two or more,

OF half bro. 26. A distinction is made between the two descriptions of
Zh:t; A4y half half brothers and half sisters. Half brothers and half sisters,
1 o

Of those by who are by the same father only, can never inherit a half

tﬁ:rﬂﬁ,ﬁ;_m- brother’s estate while there are both brothers and sisters by

* It is the orthodox opinion that the grandfather excludes brethren of
the whole blood and those by the same father only. Among the Shias, who
adhere to the doctrine of the two disciples, the contrary opinion is main-
tained, The terms “grandfather” and ¢ grandmother” are intended to
includo all ancestors, in whatever degree of ascent, between whom and the
deceased no female intervenes,
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o

same father and mother, but those by the same motlier 85 tl;:se by
e me mo-
only do inherit with brethren of the whole blood. ther only.
27. Where there is only one sister by the same father and ofhaie intans
mother, the half sisters by the same father only, supposin.g ?;122: :;;’;9
them to have no uterine brother, take one-sixth as their :

legal shares:

28. Where there are two or more sisters by the same Of the same.
father and mother, the half sisters by the same father only,
supposing them to have no uterine brother, take nothing,

29. Where, however, the half sisters by the same father Of the same.
only, have an uterine brother, they each take a share equal
to half of what is allotted to him.

Brothers and
30. Among brothers and sisters by the same mother only, sisters by zhe
. w2 e - same t

difference of sex makes no distinction in the amounts of the only inherit
shares, contrary to the case of brothers and sisters by the cually; bus

the general

same father and mother, and brothers and sisters by the }r;llle Ef u ;_lou-
’ @ share for
same father only; but the general rule of a double share to the male o

plies to their

the male applies to their issue. e

31. Where there is one brother by the same mother only, glfa ha}lf bro-

. . . er and a
or one sister by the same mother only, his or her share is half sister by
one-sixth, provided there are no children of the deceased, nor Eﬁg:me 20

son’s children, nor father, not grandfather; and where there gt; :;VO or
are two or more children by the same mother only, their )

share is one-third.

32. Where there is a son of the deceased, or son’s son, OFf the father,
how low soever, the father will take one-sixth.

33. Where there are children, or son’s children, how low Of thomother,
soever, or two or more brothers and sisters, the mother will
take one-sixth,

34. Where there are no children, nor son’s children, and Of the same,
ounly one brother or sister, the mother will take one-third
with a widow or a widower, if she have a grandfather to share
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with instead of a father; but a third of the remainder only;
after the shares of the widow or widower have been satisfied,
if there be a father to share with her.

MOHAMMADAN LAW., CHAPTER I,

Of the grand- 35, Grandfathers can never take any share of the property
father. 5
e where there is a father.

Blhare of, 36. Where there is a son of the deceased or son’s son,
how low soever, aud no father, the grandfather will take
one-sixth.

Sﬁ, Ehzrgr&nd- 37. Grandmothers can never take any share of the pro-

: perty where there is a mother, nor can paternal grandmo-
thers inherit where there is a father,

Of paternal 38, Paternal female ancestors, of whatever degree of ascent,
female ances- ]
tors. are also excluded by the grandfather, except the father’s

Exception. ) sther ; she not being related through the grandfather.

Sharg of 39. The share of a maternal grandmother is one-sixth, and
: f;?fh;rs_ the same share belongs to the paternal grandmother where
there is no father,
Of two or 40. Two or three grandmothers, being of equal degree,
more grand- > :
mothers. share the sixth equally.
The nearer 41, But grandmothers, who are nearer in degree to the

exclude the A
more distant, deceased, exclude those who are more distant.

of lese an- 42. A maternal grandfather and the mother of a maternal
GEELOTH. 4 . -

: grandfather are not entitled to any specific share, they being
termed false ancestors, and not included in the number of
sharers or residuaries.

SECTION I1l.
OF DISTANT KINDRED.
Of the first 43 Where there is no son, nor daughter, norgon’s son, nor
class of dis-

tans kindred, Son’s daughter, however low in descent, nor father, nor grand-
father, nor other lineal male ancestor, nor mother, nor
mother’s mother, nor father’s. mother, nor other lineal female
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estor, nor widow, nor husband, nor brother of the half ‘or
whole blood ; nor sons, how low soever, of the brethren of
the whole blood or of those by the same father only, nor
sister of the half or whole blood, nor paternal uncle, nor
paternal uncle’s son, how low soever* (all of whom are termed
either sharers or residuaries)f the daughter’s children and
the children of the son’s daughters succeed ; and they are
termed the first class of distant kindred,

44. Tn default of all those above enumerated, the grand- of the second
fathers and grandmothers of that description, who are neither °195:
sharers nor residuaries, succeed ; and they are termed the
second class of distant kindred,

45. In their default the sister’s children, and the brother's Of the third
daughters, and the sons of the brothers by the same mother %

only, succeed ; and they are termed the third class of distant
kindred.

46. In their default the paternal aunts and uncles by the of the fourth
same mother only, and maternal uncles and aunts succeed pSiE.

and they are termed the fourth class of distant kindrgd.

*# This enumeration is defective, Tt is gettled law that, in defanlt of
the paternal uncle’s son, how low soever, the fatherds paternal uncle of
the whole blood succeeds, then the father’s paternal unocle by the eame
father only, then their sons according to this order ; then the offspring of
the father's great-grandfather, then the offspring of the father’s great.
great-grandfather, and so on, according to the above order.,

How the omission of the above persons in the enumeration of the residua-
ries occurred in the work of Macnaghten need not here be discussed. Different
anthors assign different cauges, but all agree that Macnaghten's enumcra-
tion ig defective as shown above, (Vide Baillie’s Mahomedan Law of Inheri-
tance, Soonee Code, pp. 44—50; Shama Churn Sircar's Mahomedan Law,

Part T., pp. 129 to 132; Rumsey’s Mochummudan Family Inheritance, Dp.
25 to 49),

+ Of the persons here enumerated the following males are legal shavers,
namely, the father, the grandfather or other lineal male ancestor, the
husband and the brother of the half blood by the same muother only, and the
following females, namely, the daughter, the son’s daughter, the widow, the
mother, the grandmother, the sister by the same fathér and mother, the
sister by the same father only, and the sister by the same mother only,
The shares of these persons vary according to circumstanoces, and in parti-
cular instances gome of them (as has been shown) are llmblo.to exclusion
altogether. The rest of the persous enumerated are residusries only, and
have no specific ghaves.
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Of their chil- 47. In their default the cousins, that is, the children of
dren. paternal aunts and uncles by the same mother only, ‘and
of maternal uncles and aunts, succeed.

Bxception in ~ 48. There is an exception to the above general rules,
:ﬁ?&ﬁi&igﬂ relative to the succession of distant kindred after residuaries.
slave. If the estate to be inherited belonged to an enfranchised

slave, his manumittor and the heirs of such manumittor

inherit, in preference to the distant kindred of the deceased.

Rules for the 49. The rule with regard to the succession of the first class

:ﬂ:"gf:t“;’l‘as‘;f of distant kindred is, that they take according to proximity of

, degree, and, when equal, those who claim through an heir
have a preference to those who claim through one not being
an heir. Forinstance, the daughter of ason’s daughter and
the son of a daughter’s daughter are equidistant in degree
from the ancestor: but the former shall ‘be preferred, by
reason of the son’s daughter being an heir, and the
danghter’s daughter not being an heir: if there should be a
number of these descendants of equal degree, and all on
the same footing with respect to the persons through whom
they claim, but where the sexes of the ancestors differ in any
stage of the ascent, the distribution will be made with refer-
ence tosuch difference of sex ; regard being had to the stage at
which the difference first appeared: for instance, the two
daughters of -the daughter of a daughter’s son will get twice
as much as the two sons of a daughter’s daughter’s daughter;
because one of the ancestors of the former was a male, whose
portion is double that of a female.®

For the suc- 50. The succession also, with regard to the second class of

cession of the .. 3 . .

socond class, distant kindred, is regulated nearly in the same manner, by
proximity, and by the condition and sex of the person

# The opinion of Abu Yisaf is that where the claimants are on the same
footing with respect to the persons through whom they claim, regard
should be had to the sexes of the claimants, and not to the sexes of their
ancestors. But this, although the most simple, i8 not the most approved
rule,
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through whom the succession is claimed when the claimants
are related on the same side; when the sides of relation
differ, two-thirds g0 to the paternal, and one to the maternal
side, without regard to the sexes of the claimants.®

51. The same rules apply with regard to the third as to
the first class of distant kindred ; for instance, the brother’s
son’s daughter and the sister’s daughter’s son are equidistant
from the ancestor; but the former shall be preferred by
reason of the brother’s son being a residuary heir, and where
they are equal in this respect, the rule laid down for the first
class is applicable to this,

2. With regard to the fourth class all that need be said

15, that (the sides of relation being equal) uncles and aunts
of the whole blood are preferred to those of the half, and
those who are connected by the same father only, to those by
the same mother only, Where the strength of relation is
also equal, as, for instance, where the claimants are a maters
nal uncle and a maternal aunt, of the whole blood, then the
rule is, that the male shall have a share double that of the
female, Where, however, one claimant is related through the
father ouly, and the other is related through the mother only,
the claimant related through the father shall exclude the
other if the sides of their relation are the same ; for instance,
& Maternal aunt by the same father only, will exclude a mater-
nal aunt by the same mother only; but if the sides of their
relation differ—for instance, if one of the claimants be a pa-
ternal aunt by the same father and mother, and the other be

a maternal aunt by the same father only, no exclusive pre-

* The ruls may be thus exemplified. The claimants heing & maternal
grandfather and the mothor of & maternal grandfather, the former, being
Mmore proximate, excludes the latter ; but suppose them to be the father of
& maternal grandfather and the mother of a maternai grnndfutberv{ hef-e
the olaimants are equal in point of proximity; the gide of their relation is
the same, anq they are equal with respect to the sex of the person throngh
whom they claim, and in this case the only metlmgl of making the dl‘S(.:z-lbu.
tion ig by having regard to the sexes of the claimants and by giving a
double share to the male, 2

For the suc-
cession of the
third class.

For the lstic-
cession of the
fourth class.



For the suc-
cession of
theirchildren,

For the sue-
cession of the
descendants
of their chil-
dren.

MOHAMMADAN LAW, CHAPTER I, gL

ference is given to the former, though she obtains two shares
in virtue of her paternal relation,

53. The succession of the children of the above class, that
is, the cousins, is regulated by the following rules: propin-
quity to the ancestor is the first rule. Where that is equal,
the claimant through an heir inherits before the claimant
through one not being an heir, without respect to the sexes of
the claimants; for instance, the daughter of a paternal uncle
succeeds in preference to the son of a paternal aunt—unless
the aunt is related on both the father’s and mother’s sides,
and the relation of the uncle be by the same mother only,
But where the son of a paternal aunt by the same father and
mother, and the son of a maternal aunt by the same father
and mother, or by the same father only, claim together, the
latter will not be excluded by the former; the only difference
i, that two-thirds are the right of the claimant on the pa-
ternal side, and one-third that of the claimant on the
mother’s side. Should there be no difference between the
strength of relation, the sides or the sexes of the persons
through whom they claim, regard must be had to the sexes
of the claimants themselves, 5

54. In the distribution among the'descendants of this class
the same rule is applicable as to the descendants of the first
class ; for instance, the two daughters of the daughter of a
paternal uncle’s son will get twice as much as the two sons
of the daughter of a paternal uncle’s daughter, supposing the

relation of the uncles to be the same, and in case of equality -

in all other respects regard must be had as above, to the
sexes of the claimants.*

* In congidering the doctrine of succession of distant kindred, attention
must be paid to the following points: First, their relative distance in
degree of relation from the deceased, whether a greater or lesser number
of degrees removed. Secondly, it must be ascertained whether any of the
claimants are the children of heirs, If go, preference must be shown to
snch children, Thirdly, their strength of relation, whether they are of the
half or whole blood. Fourthly, their sides of relation, whether conneoted

1
|

f
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B5. In default of distant kindred, he has a right to suc- S{fcggggznﬁ‘i
ceed whom the deceased ancestor acknowledged con- fault of dis-
ditionally, or unconditionally, as his kinsman : provided the St nked.
acknowledgment was never retracted, and provided it can-
not be established that the person in whose favour the

acknowledgment was made belongs to a different family.

56. In default of all these, there being no will, the pro- gf ::19 public
1e; .
perty will escheat to the Public Treasury ; but this only e
where no individual has the slightest claim.

SECTION IV.
PRIMARY RULES OF DISTRIBUTION.

87. Where there are two claimants, the share of one Rules whers
of whom is half, and of the other a fourth, the division zh?,illl?r::dm:
must be .made by four; as in the case of a husband and an fourth.
only daughter, the property is made into four parts, of which
the former takes one and the latter two, The remaining

fourth will revert to the daughter,

98. Where there are two claimants, the'share of one of A half and an
whom is half, and of the other an eighth, the division must 8%
be made by eight; as in the case of a wife and a daughter, -
the property is made into eight parts, of which the daughter

takes four and the wife one, The surplus three shares
revert to the daughter,

by the father's or mother's side; and Fifthly, th
through whom they claim, whether male or female.
latter point, however, a difference of opinion exists; it being maintained
by some authorities that cwteris paribus no regard should be had to the
mere sex of the person through whom the olaim is made, but that the ad-
Jjustment should be made according to the sexes of the claimants themselves,
But the contrary is the most approved doctrine, It should be recollected,
too, that whenever the sides of relation differ, those connected through the
father are entitled to twice ag much as those connected through the
mother, whatever may be the sexes of the claimants,

e sexes of the persons
. With respect to thig
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ﬁ)ﬁf‘a:d w99 No case can occur of two claimants, the one entitled
eighth cannot to a fourth and the other to an eighth; nor of three claim-
Diig #0E: ants, the one entitled to half, the other to a fourth, and the

third to an eighth.,

A sixth and a . 60. Where there are two claimants, the share of one of

g whom is one-sixth, and of the other one-third; as in the
case of a mother and father being the only claimants, the
property is made into six parts, of which the mother takes
two and the father one as his legal share. The surplus three
shareg revert to the father.

fwos-ﬁild:nd 61. Where there are two claimants, the share of one of
whom is one-sixth, and of the other two-thirds; as in the
case of a father and two daughters being the only claimants,
the property is made into six parts, of which the father
takes one as his legal share, and the two daughters four.
The surplus share reverts to the father,
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A third and 62. Where there are two claimants, the share.of one. of
bwo-thirds. ) om is one-third, and of the other two-thirds; as in the
case of a mother and two sisters, the property is made into
three parts, of which the mother takes one and the two

' sisters two.

fh 'Sh;th’dat 63. No case can occur of three claimants, the one entitled
1rd and two- . 5
thirds cannot t0 one-sixth, the other to one-third, and the other to two-

St thirds,

ﬁxlgﬁif:ég{ll_g 64. Where a husband inherits from his childless wife (his
or two-thirds. share in this case being one half), and there are other claim-
ants entitled to one-sixth, one-third, or two-thirds, such as a

father, a mother, or two sisters, the division must be by six.

A fourth with  65. Where a husband inherits from his wife who leaves
fhg’rﬁt%fmo_ children, or a wife fror.n her .childlcss hugband (the shares of
thirds, these persons respectively in these cases being one-fourth),

and there are other claimants entitled to one-sixth, one-

third, or two-thirds, the division must be made by twelve,
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66. Where a wife inherits from her husband, leaving é? 1?:2311; g
children, her share in that case being one-eighth, and there third or two-
are other claimants entitled to one-sixth, one-third, or two- fioide:
thirds, the division must be made by twenty-four.

67. Where six is the number of shares into which it is Of the in.
proper to distribute the estate, but that number does not g
suit to satisfy all the sharers without a fraction, it may be
increased to seven, eight, nine, or ten,

68. Where twelve is the number, and it does not suit, it Of twelve.
may be increased to thirteen, fifteen, or seventeen.

69. Where twenty-four is the number and it does not suit, gf;rt.wenty-

it may be increased to twenty-seven.

SECTION V.

RULES OF DISTRIBUTION AMONG NUMEROUS
CLAIMANTS.

70. Numbers are said to be mutamdsil, or equal, where Eqﬂal nunt-
they exactly agree.

71. They are said to be mutaddkhil, or concordant, where Concordant.
the one number, being multiplied, exactly measures the other.

2. They are said to be mutawdfik, or composite, where Composite.
a third number measures them both,

73. They are said to be mutabayin, or prime, where no Prime.
third number measures them-both,

74. There are seven rules of distribution, the first three principles of
of which depend upon a comparison between the number distribution.
of heirs and the number of the shares; and the four remain-
ing ones upon a comparison of the numbers of the different
sets of heirs, after a comparison of the number of each set
of heirs with their respective shares.

. 15. The first is when, on a comparison of the number of First prinei-
heirs and the number of shares, it appears that they exactly B
agree, there is no occasion for any arithmetical process, Thus,
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where the heirs are a father, a mother, and two daughters,
the share of the parents is one-sixth each, and that of the
daughters two-thirds, Here, according to principle 61, the
division must be by six, of which each parent takes one, and
the remaining four go to the two daughters,
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Second prin-  76. The second is when, on a comparison of the number
e of heirs and the number of shares, it appears that the heirs
cannot get their portions without a fraction, and that some
third number measures them both, when they are termed
mutawdfik, or composite; as in the case of a father, a mother,
and ten daughters, Here, according to principle 61, the
division must be by six. But wher each parent has taken
a sixth, there remain only four to be distributed among the
ten daughters, which eannot be done without a fraction, and on
a comparison of the number of heirs who cannot get their
portions without a fraction, and the number of shares remain-
ing for them, they appear to be composite, or agree in two.,
In this case the rule is, that half the number of such heirs,
which is five, must be multiplied into the number of the
original division 6: thus 5Xx6=80; of which the parents
take ten, or five each, and the daughters twenty, or two each,

Third princi- 7. The third is when, on a comparison of the number of
g the beirs and the number of shares, it appears that the heirs
cannot get their portions without a fraction, and that there
is one over and above between the number of shares remain-
ing for them. This is termed mutabayin, or prime, as in
the case of a father, a mother, and five daughters. Here
also, according to principle 61 above quoted, the division
must be by six. But when each parent has taken a sixth,
there remain only four to be distributed among the five
daughters, which cannot be done without a fraction, and on
a comparison of the number of heirs who cannot get their
portions without a fraction and the number of shares remain-
ing for them, they appear to be mutabayin, or primé, In
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this case the rule is, that the whole number of such heirs;
which is five, must be multiplied into the number of the
original division. Thus 5X6=30; of which the parents
take ten, or five each, and the daughters twenty, or four each.

78. The fourth is when, on a comparison of the different Fourth prin-
sets of heirs, # appears that one or more sets cannot get their A
portions without a fraction, and that all the sets are muta-
adsil, or equal, as in the case of six daughters, three grand-
mothers, and three paternal uncles; in which case, according
to principle 61, the division must be by six. Here, in the
first instance, a comparison must be made between the several
sets and their respective shares. The share of the daughters
18 two-thirds, but two-thirds of six is four, and four compared,
with the number of daughters six, is matawdfik, or com-
posite, agreeing in two. The share of the three grandmothers
is one-sixth, but one-sixth of six is one, and one compared
with the number of grandmothers is mutabayin, or prime,
The remaining share, which is one, will devolve on the three
paternal uncles; but one compared with three is also mauta- L
bayin, or prime, i

Then the rule is, that the sets of heirs themselves must
be compared with each other, by the whole where it appears
that they were mutaddhhil, or concordant ;. or mutabayin,
or prime; and by the measure where it appears that they
were mutawdfik, or composite, and if agreeing in two, by
half. In the instance of the daughters, the result of the
former comparison was, that they agreed in two ; consequently
the half of their number must be compared with the whole
number of the grandmothers and of the uncles, in whose
cases the comparison showed a prime result. Thus 3—3
and 3=3, which being mutamdsil, or equal, the rule is, that
one of the numbers be multiplied into the number of the
original division. Thus 8x6=18; of which the daughters
will take (two-thirds) twelve, or two each; the grandmothers
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will take (a sixth) three, or one each ; and the paternal uncles
will take the remaining three, or one each.

9. The fifth is when, on a comparison of the different
sets of heirs, it appears that one or more sets cannot geb
their portions without a fraction, and that the sets are muta-
ddlhil, or concordant; as in the case of fodr wives, three
grandmothers, and twelve paternal uncles, In this case, ac-
cording to principle 65, the division must be by twelve.

Here, in the first instance, a comparison must be made
between the several sets and their respective shares. Thus
the share of the four wives is one-fourth; but the fourth
of twelve is three, and three comparel with the number of
wives is mutabayin, or prime. The share of the three
grandmothers is one-sixth; but the sixth of twelve is two,
and two compared with the number of grandmothers is also
prime. The remaining shares, which are seven, will devolve
on the twelve paternal uncles; but seven compared with
twelve is also prime.

Then the rule is, that the sets of heirs themselves must
be compared, the whole of each with the whole of each, as
the preceding results show that they are prime, on the com-
parison of the several heirs with their respective shares.
Thus 4 X 3=12, and 3 x 4=12, which being concordant, the
one number measuring the other exa&tly, the rule is, that
the greater number must be multiplied into the number of
the original division. Thus 12x12=144; of which the
wives will get (one-fourth) thirty-six, or nine each; the
grandmothers (one-sixth) twenty-four, or eight each; and
the paternal uncles the remaining eighty-four, or seven each.
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80. The sixth is when, on a comparison of the different
sets of heirs, it appears that one or more sets cannot get
their portions without a fraction, and that some of the sets
are mutawdfik, or composite, with each other: as in the
case of four wives, eighteen daughters, fifteen female ances-
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tors, and six paternal uncles: in which case, according to
principle 66, the original division must be by twenty-four.
Here, in the first place, a comparison must be made between
the several sets and their respective shares, Thus the share
of the four wives is an eighth; but an eighth of twenty-
four is three, and three compared with the number of
wives is mutabayin, or prime. The shares of the eighteen
daughters is two-thirds; but two-thirds of twenty-four is
sixteen, and sixteen compared with the number of daughters,
eighteen, is composite, and they agree in two, The share of
the fifteen female ancestors is one-sixth; but a sixth of
twenty-four is four, and four compared with the number of
female ancestors, fifteen, is prime. The remaining share,
which is one, will devolve on the six paternal uncles as resi-
duaries; but one and six are prime,

Then the rule is, that the sets of heirs themselves must .

be compared; by the whole where the preceding result
shows that they were prime, and by their measure where it
shows that they were composite, Thus 4Xx2=9—1, which
being prime, the one number must be multiplied by the
other, This result must then be compared with the whole
of the third set; because the preceding result shows that
set to have been prime. Thus 15x2=86=6 and 6=15—9
and 6=9—3, which agreeing in three, the third of one
number, must be multiplied into the whole of the other,
This result must also be compared with the whole of the
fourth set; because the preceding result shows that set to
have been prime. Thus 6X30=180, which being concor-
dant or agreeing in six, the sixth of one number must be
multiplied into the whole of the other; but as it is obvious
that by this process the result would still be the same, mul-
tiplication is needless, Then this result must be multiplied
into the number of the original division. Thus 180 x 24 —
4820; of which the four wives will get an eighth, five

3

L.
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hundred and forty, or one hundred and thirty-five each ; the

eighteen daughters two-thirds, two thousand eight hundred

and eighty, or one hundred and sixty each; the female

ancestors one-sixth, seven hundred and twenty, or forty-

eight each; and the paternal uncles the remaining one
‘ hundred and eighty, or thirty each.
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s;;vlgflth prin- 81, The seventh and last is when, on a comparison of the
different sets of heirs, it appears that all the sets are mula-
bayin, or prime, and no one of them agrees with the other ;
as in the case of two wives, six female ancestors, ten daughters,
and seven paternal uncles. Here, according to principle 66,
the original division must be by twenty-four. .

In the first instance, a comparison must be made between
the several sets of heirs and their respective shares. Thus
the share of the two wives is one-eighth ; but the eighth of
twenty-four is three, and three compared with the number of
wives is prime. The share of the six female ancestors is
one-sixth ; but the sixth of twenty-four is four, and four com-
pared with the number of female ancestors is composite, or
agrees in two. .. The share of the ten daughters is two-thirds,
and two-thirds of twenty-four is sixteen, and sixteen com-
pared with the number of daughters is also composite or
agrees in two. The remaining share, vhich is one, will
devolve on the seven paternal uncles; but one and seven
are prime,

Then the rule is, that the sets of heirs themselves must
be compared; by the whole where the preceding result
shows that they were prime, and by the half or other mea-
sure, where it shows that they were composite. Agreeably
to this rule the whole of the first set of heirs must be com-
pared with half the second; thus 2=3-—1, which numbers
being prime must be multiplied into each other. Then the
result must be compared with the half of the next set, the
former result having here also agreed in two. Thus 5=6 —1,



PRINCIPLES OF INHERITANCE, L

which being prime, must be multiplied into each other,
Then the result must be compared with the whole of the
next set, the former result here having been prime. Thus
7XxX4=380—2 and 2x3=7—1, which being also prime, must
be multiplied into each other. Thus 80X 7= 210, in which
case the rule is, that this last product must be multiplied into
the number of the original division. Thus 210 x 21=5040 ;
of which the wives will take an eighth, six hundred and
thirty, or three hundred and fifteen each ; the female an-
cestors, a sixth, eight hundred and forty, or one hundred and
forty each; the daughters two-thirds, three thousand three
hundged and sixty, or three hundred and thirty-six each ;
and the paternal uncles the remaining two hundred and
ten, or thirty each.

82. When the whole number of shares into which an Rule for as.
estate should be made, has been found, the mode of ascer- :ﬁ:ﬁ:‘sm:ig ;1-1?
taining the number of portions to which each set of heirg ferent sets of
is entitled, is to multiply the portions originally assigned P
them, by the same number by which the aggregate of the
original portions was multiplied; as an eé.sy example of
which rule the following case may be mentioned. There
are a widow, eight daughters, and four paternal uncles; the
shares of the two first sets being one-eighth and two-thirds,
the estate, according to principle. 66, must be made ori-
ginally into twenty-four parts, of which the widow is en-
titled to three, the daughters to sixteen, and there remain
five to be divided among the four paternal uncles, but which
canpot be done without a fraction. Here the proportion be-
tween the shares and the heirs who eannot get their portions
without a fraction, must be ascertained, and 4 = 5§ — 1 being
prime, the rule is (see No. 77), to multiply the number of
the original division by the whole number of heirs so situated,
Thus 24 x 4 = 96, Here, to find the shares of each set, mul-
tiply what each was originally declared entitled to, by the
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number by which the aggregate of all the original portions was
multiplied, Thus 8 x 4 = 12, the share of the widow; 16X
4= 64, the share of the daughters; and 5% 4 = 20, the
share of the paternal uncles.

f’e‘:}teui:gg S 83. To find the portion of each individual in the several

shares of each sets of heirs, ascertain how many times the number of per-

individual of . oS g

the different SODS in each set may be multiplied into the number of shares

gets of heirs. yltimately assigned to each set. Thus 8 X8 = 64, and 5 x 4
= 20, Here eight will be the share of each daughter, and
four the share of each paternal uncle, which, with the twelve

which formed the share of the widow, will make up the re-
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quired number ninety-six,

SECTION VI.

OF THE EXCLUSION FROM AND PARTIAL
SURRENDER OF INHERITANCE:

Two deserip- 84, Exclusion is either entire or partial. By entire ex-
:Zﬁs ofexele Jusion is meant, the total privation of right to inherit. By
partial exclusion is meant, a diminution of the portion to
which the heir would otherwise be entitled, Entire exclu-
sion is brought about by some of the personal disqualifica-
tions enumerated in principle 6, or by the intervention of
an heir, in default of whom a claimant would have been en-
Explanation titled to take, but by reason of whose intervention he has

o no right of inheritance.

In what case  85. Those who are entirely excluded by reason of personal
Z;‘;f,‘ég;;’ lieh. disqualification, do not exclude other heirs either entirely or
partiolly ex- partially ; but those who are excluded by reason of some

cludes others. | . 1 ' ‘ !

. intervening heir, do, in some instances, partially exclude
others,

Example, 86. For instance, 2 man dies, leaving a father, a° mother,

aud two sisters, who are infidels, Here the mother will get
her third, notwithstanding the existence of the two infidel
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sisters, who are excluded by reason of their personal disqua-
lification ; but had they not been infidels, she would only
have been entitled to a sixth, although the sisters, who par-
tially exclude her, are themselves entirely excluded by reason
of the intervention of the father,

87. If one of the heirs choose to surrender his portion of Rules where
the inheritance for a consideration, still he must be included S 2;11595 5
in the division, Thus in the case of there being a husband, 11‘.’:1‘1'32&: i
a mother, and a paternal uncle, the shares are one-half and right.
one-third, Here, according to principle 64, the property must
be made into six shares; of which the husband was entitled
to three, the mother to two, and the paternal uncle, as a
residuary, to the remaining one. Now supposing the estate
left to amount to six lacks of rupees, and the husband to
content himself with two, still, as far as affects the mother,
the division must be made as if he had been a party, and of
the remaining four lacks the mother must get two; other-
wise, were he not made a party, the mother would get only
one-third of four, instead of one-third of six lacks as her
legal share, and the remainder would go to the- uncle as re-
siduary,

SECTION Vil. g /
OF THE INCREASE.

88. The increase is where there are a certain number of Definition of
legal sharers, each of whom is entitled to a specific portion, Shio Anacash,
and it is found, on a distribution of the shares into
which it is necessary to make the estate, that there is
not a sufficient number to satisfy the just demands of all the '
claimants,

89. It takes effect in three cases; either when the estate Casesin

: ; : ks
ghould be made inté six shares, or when it should be made Zm;g?. e
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into twelve, or when it should be made into twenty-four. See
principles (67, 68, 69). One example will suffice.

" Exsmpleof. 90. A woman leaves a husband, a daughter, and both
parents. Here the property shoald be made into twelve parts,
of which, after the husband has taken his fourth or three, and
the parents have taken their two-sixths or four, there remain
only five shares for the daughter instead of six, or the moiety
to which by law she is entitled. In this case the number
twelve, into which it was necessary to make the estate, must
be increased to thirteen, with a view of enabling the daughter
to realise six shares of the property.

SECTION VIIl.
OF THE RETURN,

Definition of  91. The return is wherethere being no residuaries, the sur-
g plus, after the distribution of the shares, returns to the
sharers, and the doctrine of it is as follows : '

Circumstans 92, It takes effect in four cases; first, where there is only

ces under . o >
—hich ib {akes one class of sharers unassociated with those not entitled to
odbot. claim the return, as in the instance of two daughters or two

First case, ex- Sisters ; in which case the surplus must be made into as many

amploof.  chares as there are sharers, and distributed among them
equally.

Second case, ~ 93. Secondly, where thereare two or more classes of sharers,

examplo of. . oosociated with those not entitled to claim the return, as
in the instance of a mother and two daughters ; in which case
the surplus must be made into as many shares as may cor-
respond with the shares of inheritance to which the parties
are entitled, and distributed accordingly. Thus the mother’s
share being one-sixth, and the two daughters’ share two-
thirds, the surplus must be made into six, of which the
mother will take two and the daughters four.
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S,
94. Thirdly; when there is only one class of sharers, associ- Third case,
ated' with those not entitled to claima to return, as in the <P loiol
instance of three daughters and a husband, in which case
the whole estate must be divided into the smallest number
of shares of which it is susceptible, consistently with
giving the person excluded from the return his share of
the inheritance (which is in this case.four), and the
husband will take one as his legal share or a fourth,
the remaining three going to the daughters as their legal
shares and as the return; but if it cannot be so distributed
without a fraction, as in the case of a husband and six
daughters (three not being capable of division among six),
the proportion must be ascertained between the shares and
sharers. Thus8x 2 = 6, which agreeing in three, the rule is,
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~ that the number 4, into which the estate was intended to be

distributed, must be multiplied by 2, that is, the measure or

a third of the number of those entitled to the return. Thus

4%x2 = 8, of which the husband will take two, and the
daughters six, or one each; and if, on a comparison as above,

the result should be prime, as in the case of a-hushand and

five daughters, the number 4, into which it was intended to
distribute the estate, must be multipliéd by 5, or the “whole

of the number of those entitled to a return. Thus 4 x 5—

20, of which the husband will take five, and the daughters

fifteen, or three each. f

95. Fourthly, where there are two or more classes of Fourth case,

sharers, associated with those not entitled” to claim the ©®®Ple of.
return, as in the instance of a widow, four paternal grand-

mothers, and six sisters by the same mother only; in which

case the whole estate must be divided into the smatest num-

ber of shares of which it was susceptible, consistently with

giving the person excluded from the return her share of ‘the
inheritance (which is in this case four). Then after the

widow has taken her share, there remain three to be divided

among the grandmothers and half sisters; but the share of
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the grandmothers is one-sixth, and of the half sisters one-
third, and here, to give them their portions, the remainder
should be made into six: but.a third and a sixth of this
number amount to three, which agrees with the number to
be divided among them; of which the half sisters will take
two, and the grandmothers one. Had there been only one
grandmother, and only two half sisters, there would have
been no necessity for any further process, as the grandmother
would have taken one-third, and the two half sisters the
other two-thirds. But it is obvious, that two shares cannot
be distributed among the six half sisters nor one among the
four paternal grandmothers without a fraction. To find the
number into which the remainder should be made, recourse
must be had to the seventh principle of distribution. The
proportion between the shares and the sharers respectively
must first be ascertained. Thus 2x3 = 6, which being
composite or agreeing in two, and 1x3 = 4—1, which
being prime, the whole of one set of sharers must be com-
pared with the half of the other. Thus 8= 4—1, which
also being prime, one of the numbers must be multiplied by
the other, Thus3Xx4=12; and having found this number
it must be multiplied into that of the original division.
Thus 4x 12 = 48, of which the grandmothers will get 12, or
three each, 12 being to 48 as 1 to 4, and the half sisters 24,
or 4 each, 24 being to 48 as 2 to 4, and the widow will take
the remaining twelve, It is different if the shares of the
persons entitled to a return do not agree with the number
left for them, after deducting the share of the person not
entitled to a return, as in the case of a widow, nine daughters,
and six paternal grandmothers, Here the property must in
the first instance be made into eight shares, being the small-
est number of which it is susceptible, consistently with giv-
ing the widow her share. Then, after the widow has taken
her share, there remain seven to be divided among the
daughters and the grandmothers; but the share of the grand-



'mr’:lothers is one-sixth, and of the daughters two-thirds; and
here to give them their portions the property divisible among
them should be made into six parts; but a sixth and two-
thirds of this number amount to five, which disagrees with
the number to be divided among them ; in which case the
rule is, that the number of shares of those entitled to a return,
must be multiplied by the number into which it was necessary
to make the property originally. Thus 8 x5=40, of which
the widow will take five, the daughters will take twenty-eight,
and the grandmothers seven, But it is obvious that twenty-
eight cannot be distributed among the nine daughters, nor
seven among the six paternal grandmothers, without a frac-
tion. To find the number into which the remainder should be
distributed, recourse should be had to the sixth principle of
distribution, The proportion between the shares and the
sharers respectively must first be ascertained. Thus 9 X3 =
28 —1, and 6=7—1, both of which being prime, the
whole of one set of sharers must be compared with the whole
of the other set. Thus 6 = 9 — 3, which being concordant,
or agreeing in three, the rule is that the third of one of the
numbers must be multiplied into the whole of the other,
Thus 3% 6 = 18; and having found this number it must be
multiplied into that of the preceding result. Thus 40 x 18
=720, of which the daughters will get 504, or 56 each, 504
being to 720 as 25 to 40 ; the grandmothers will get 126,

or 21 each, 126 being to 720 as 7 to 40; and the widow will
get the remaining ninety. - j

SECTION IX.
OF VESTED INHERITANCES.

PRINCIPLES OF INHERITANCE, @L

96. Where a person dies and leaves heirs, some of whom Definition of

die prior to any distribution of the estate, the survivors are

said to have vested interests in the inheritaxee ; in which

4
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Rules in case case the rule is, that the property of the first deceased must

Ditto.

Ditto.

Ditto,

Ezample of,

be apportioned among his several heirs living at the time of
his death, and it must be supposed that they received their
respective shares accordingly.

- 9. The same process must be observed with reference to
the property of the second deceased, with this difference, that
the proportion must be ascertained between the number of °
shares to which the second deceased was entitled at the first
distribution, and the number into which it is requisite to
distribute his estate to satisfy all the heirs.

98. If the proportion should appear to be prime, the rule
i3, that the aggregate and individual shares of the preceding
distribution must be multiplied by the whole number of
shares into which it is necessary to make the estate, at the
subsequent distribution, and the individual shares at the
subsequent distribution must be multiplied by the number of
shares to which the deceased was entitled at the preceding
one. v

~ 99, If the proportion should be concordant, or composite,
the rule is, that the aggregate and individual shares of the
preceding distribution must be multiplied by the measure
of the number of shares into which it is necessary to make
the estate at the subsequent distribution; and the individual
shares at the subsequent distribution must be multiplied by
the measure of the number of shares to which the deceased
was entitled at the preceding distribution,

100. For instance, a man dies leaving A, his wife, B and C,
his two sons, and D and E, his two daughters; of whom A
and D died before the distribution, the former leaving a
mother, and the latter a husband,

At the first distribution the estate should be made into
forty-eight shares, of which the widow will get six, the sons
fourteen each, and the daughters seven each, On the death
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the widow, leaving a mother and the above four children,

her estate should, in the first instance, be made into thirty-
six parts, of which the mother is entitled to six, the sons to
ten each, and the daughters to five each ; but being a case of
vested inheritance, it becomes requisite to ascertain the pro-
portion between the number of shares to which she was en-
titled at the preceding distribution, and the number into
which it is necessary to make the estate. Thus 6X6=36;
which proving concordant, or agreeing in six, the rule is, that
the aggregate and individual shares of the preceding distri-
bution be multiplied by six, or the measure of the number of
shares into which it is necessary to make the estate at the
second distribution. Thus 48 x 6 = 288, and 14x 6=84,
and 7 x 6=42; but the measure of the number to which
the deceased was entitled at the preceding distribution being
- only one, it is needless to multiply by it the shares at the
second distribution. On the death of one of the daughters
leaving her two brothers, her sister, and a husband, her estate
should, in the first instance, be made into ten parts, of which
her husband is entitled to five, her brothers to.two each, and
her sister to one; but being a case of vested inheritance, it
becomes necessary to ascertain the proportion between the
number of shares to which she was entitled at the preceding
distribution, and the number into which it-is necessary to
make her estate. But she derived: forty-seven shares from
the preceding distributions (five at the second and forty-two
at the first), Thus 10X 4=47—7, and 7=10—3, and 3=7
— 4, and 8=4—1, which proving prime or agreeing ur a
unit only, the rule is, that the aggregate and individual
shares of the preceding distributions be multiplied by ten,
or the whole number of shares into which it is necessary to
make the estate at the third distribution. Thus 288 x 10
9880, and *84 x 10 = 840, and 42x 10=420, and 6x
10=60, and 10 x 10=100, and 5 x 10=50, Then the shares

E
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at the third distribution should be multiplied by the number
of shares to which the deceased sister was entitled at the
preceding distributions. Thus 5 x 47 =285, and 2 X 47=94,
and 1 x47—=47. Therefore of the 2880 shares, the son B
will get 840+1004-94=1084 ; the son C 8404100+ 94=
1034 ; the daughter E 420+450447=517; the mother of
A 60, and the husband of D 235.
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SECTION X,

OF MISSING PERSONS AND POSTHUMOUS
CHILDREN.

101. The property of a mising person is kept in abeyance
for ninety years. His estate in this interval cannot derive
any accession from the immediate death of others, nor can any
person who dies during this interval inherit from him,

102. If a missing person be a coheir with others, the
estate will be distributed as far as the others are concerned,
provided they would take at all events, whether the missing
person were living or dead. Thus in the case of a person
dying, leaving two daughters, a missing son, and a son and
daughter of ‘such missing son, In this case the daughters
will take half the estate immediately, as that must be their
share at all events; but the grandchildren will not take any
thing, as they are precluded on the supposition of their
father being alive.

103, Where a person dies leaving his wife pregnant, and
he has sons, the share of one son must be reserved in case a
posthumous son should be born, »

104. Where a person dies leaving his wife pregnant, and
he has no sons, but there are other relatives who would suc-
ceed in the event only of his having no child (as would be
the case, for instance, with a brother or sister),sno immediate
distribution of the property takes place.
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105. But if those other relatives would succeed at all Of the same,
events to some portion (larger without than with a child, as hsre boine
would be the case, for instance, with a mother), the property :ﬁ‘ﬂ&eﬁﬁ? ab
will be distributed, and the mother will obtain a sixth, the
share to which she is necessarily entitled, and afterwards, if i
the child be not born alive, her portion will be augmented to

one-third,

SECTION XI.
DE COMMORIENTIBUS.

106. Where two or more persons meet with a sudden Rule of sue-
death about the same time, and it is not known which died g:::igf;vsrfe
first, it will be presumed, according to one opinion, that the individaals
youngest survived longest ; but according to the more accu- ?ﬁ&:’&%
rate and prevailing doctrine, it will be presumed that the ffufg i
death of the whole party was simultaneous, and the pro-
perty left will be distributed among the surviving heirs, as
if the intermediate heirs - who died at the same time with

the original proprietor had never existed.*

-

* The following case may be cited as an example of this rule, A, Band
C are grandfather, father, and son. * A and B perish at sea, without any
particulars of their fate being known. In this case, if A have other sons,
C will not inherit any of his property, becanse the law recognised no right
by representation, and sons exclude grandsons, Mr. Christian, in note to
Blackstone's Commentaries (vol. ii., p. 516), notices a curious question that
was agitated some time ago, where it was contended that when a parent and
child perish together, and the priority of their deaths is unknown, it was a
rule of the civil law to presume that the child survives the parent. He

i proceeds, however, to say, “But I should be inclined to think that onr
courty would require something move than presumptive evidence tosupport
a claim of this nature.” B8ome ourious cases de commorientibus may be
seen in Cnuses Céldtres, vol, iii., 412 et seq., in one of which, where a, fathep
and gon were slain together in battle, and on the mame day the daughter
became a professed nun, it was determined that her civil death Was prior
to the death of her father and brother, and that the brother, having arrived
at the age of puberty, shonld be presumed to hayve survived his father,
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SECTION XiIl.

OF THE DISTRIBUTION OF ASSETS:

1 g); g};ims and  107. What has preceded relates to the ascertainment of
i the shares to which the several heirs are entitled ; but when
the proper number of shares into which an estate should be
made, may bave been ascertained, it seldom happens that
the assets of the estate exactly tally with such number; in
other words, if it be found that the estate should be made into
ten, or into fifty shares, it would seldom happen that the assets
exactly amount in value to ten or fifty gold mohurs or rupees.
To ascertain the proper shares of the different sets of heirs
and creditors in such cases, the following rules are laid
down :
Rules for ap. 108, When the number of shares has been found into
{’ﬁ;f;f’“mg which the estate should be divided, and the number of shares
40 which each set of heirs is entitled, the former number
must be compared with the number of assets. If these
numbers appear to be prime to each other, the rule is, that
the share of each set of heirs must be multiplied into the
number of assets, and the result divided by the number of
shares into which it was found necessary to make the estate.
Where the - For instance, a man dies, leaving a widow, two daughters,
numbers are and a paternal uncle, and property to the amount of 25 rupees.
e In this case, the estate should be originally divided into 24,
of which the widow is entitled to 3, the daughters to 16,
and the uncle to 5. Now to ascertain what shares of the |
estate left these heirs are entitled to, the above rule must be
observed, Thus 8x25=75, and 16x25=400, and 5x 25
=125 ; but 75+24=34, and 400+24=163%, and 125--
94—5.5. ‘
Ditto where 109, If the numbers are composite, the rule is that the
;’;‘;‘;ﬂ:"" com- share of each seb of heirs must be multiplied into the mea-
sure of the number of the assets, and the result divided by
the measure of the number of shares into which it was
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Py it 5
found necessary to make the estate. For instance, 2 man
dies, leaving the same number of heirs as above and pro-
perty to the amount of fifty rupees. Now as 24 and 50
agree in 2 the measure of both numbers is half, Thus 8 x
25=75, and 16 X 25=400, and 5 X 25=125; but 75-+12=
6+, and 400=+-12=383:% and 125+12=10%.

110. If it be desired to ascertain the number of shares of And ofindivi.
the assets to which each individual heir is entitled, the same W kel
process must be resorted to, with this difference, that the
number of assets must be compared with the share originally
allotted to each individual heir, and the multiplication and
division proceeded on as above. For instance, in the above
case the original share of each daughter was 8, and 8 x 25—

200, and 200+12=16+%..

111, In a distribution of assets among creditors the rule Ang of oredi.
is, that the aggregate sum of their debts must be the num. %
ber into which it is necessary to make the estate, and the
sum of each creditor’s claim must be considered as his share,
For instance, supposing the debt of one creditor to amount
to 16 rupees, of another to 5; and of another to 3, and the
debtor to have left property to the ambunt of 21 rupees, By
observing the same process as thatlaid down in principle
109, it will be found that the creditor to whom the debt of
sixteen rupees was due, is entitled to 14 rupees, the creditor
of 5 rupees to 4 rupees 6 annas, and the creditor of 3 rupees
t0 2 rupees 10 annas.

SECTION XIil.
OF PARTITION, Exdety

€Te Conves
112. Where two persons claim partition of an estate which E{gﬁgﬁ&" ';;
has devolved on them by inheritance, it should be granted ; ?:;?I:b“ttfd
and so also where one heir claims it provided the Property heiysit e
admit of separation without detriment to its utility, :}Eﬁ&gf e



In othercases  113. But where the property cannot be separated without
the distribu-

tion shomld  detriment to its several parts, the consent of all the coheirs

nob fake place jg requisite ; so also. where the estate consists of articles of
withoat the

consent of all. different species,

Mode of dis-  114. On the occasion of a partition, the property (where

R it does not consist of money) should be distributed into seve-
ral distinet shares, corresponding with the portions of the
coheirs ; each share should be appraised, and then recourse
should be had to drawing of lots,

- Of partition 115, Another common mode of partition is by usufruct,

et where each heir enjoys the use or the profits of the property
by rotation; but this method is subordinate to actual parti-
tion, and where one coheir demands separation, and the other
a division of the usufruct only, the former claim is entitled
to preference in all practicable cases,
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CHAPTER II.

OF INHERITANCE ACCORDING TO THE IMAMIYA,
OR SHIA DOCTRINE.

1. According to the tenets of this Sect, the right of in- Three sources

§ 3 of the right of
heritance proceeds from three different sources. D e ey

2. First, it acerues by virtue of consanguinity. Secondly, Enumeration
by virtue of marriage. Thirdly, by virtue of Willa* of tham,

3. There are three degrees of heirs who succeed by virtue Heirs by con-
S . sanguinity
of consanguinity, and so long as there is any one of the first consist of
degree, even though a female, none of the second degree can e degrees:
inherit; and so long as there is any one of the second degree,

none of the third can inherit,

4. The first degree comprises the parents, and the chil- Enumeration
dren, and grandchildren, how low in descent soever, the gﬁehgi:i v
nearer of whom exclude the more distant. Both parents, or 9egree.
one of them inherit together with a child, a grandchild, or a, Their relative
great-grandchild ; but a grandchild does not inherit together Het

with a child, nor a great-grandchild with a grandchild.

9. This degree 1s divided into two clagses; the roots Subdivision
which are limited and the- branches which are unlimited, °®
The former are the parents who are not represented by their
parents ; the latter are the children'who are” represented by
their children. An individual of one class does not exclude
an individual of the other, though his relation to the deceased

* In a note tohis translation of the Hedaya, Mr, Hamilton observes,
that  there is no single word in our language fully expressive of this term,
The shortest definition of it is, © the relation between the master (or patron)
and his Freedman,” but even this doea not express the whole meaning.”
Had he proceeded to state *“ and the relation bebwcqu two persons who had
made a reciprocal testamentary contract,” the definition might have been
more complete,

5
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be more proximate; but the individuals of either class
exclude each other in proportion to their proximity.

Of coheirs 6. No claimant has a title to inherit with children, but
with children.

the parents, or the husband and wife.

MOHAMMADAN LAW, CHAPTER II,

Of thesons’ 7 The children of sons take the portions of sons, and
and daugh-

ters’offspring. the children of daughters take the portions of daughters,
however low in descent,

OFf the sscond 8. The second degree comprises the grandfather, and
BLOO8 grandmother, and other ancestors, and brothers, and sisters,
and their descendants, however low in descent, the nearer of

Y whom exclude the more distant, The great-grandfather can-
Their relative not inherit together with a grandfather or a grandmother;

B and the son of a brother cannot inherit-with a brother or a
sister, and the grandson of a brother cannot inherit with
the son of a brother, or with the son of a sister,

Bubdivision 9. This degree again is divided into two classes; the

of,

grand-parents and other ancestors, and the brethren and
their descendants, Both these classes are unlimited, and
their representatives in the ascending and descending line
may be extended ad infinituwm. An individual of one class
does not exclude an individual of the other, though the rela-
tion to the deceased be more proximate ; but the individuals
of either class exzclude each other in-proportion to their
proximity.

g;' g?;:.thirﬂ 10. The third degree comprises the paternal and maternal
uncles and aunts and their descendants, the nearer of whom
exclude the more distant. The son of a paternal uncle can-

Their relative not inherit with a paternal uncle or a paternal aunt, nor the

rights, A
son of a maternal uncle with a maternal unecle or a maternal
aunt,
fn(}ditional 11. This degree is unlimited in the ascending and descend-
S,

ing line, and their representatives may be extended ad infi-
nitwm ; but so long as there is a single aunt or uncle of the
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e blood, the descendants of such persons cannot inherit.
Uncles and aunts all share together ; except some be of the
half and others of the whole blood. A paternal uncle by
the same father only is excluded by a paternal uncle by the
same father and mother; and the son of a paternal uncle
by the whole blood excludes a paternal uncle of the half
blood,

12. In default of all the heirs above enumerated, the pa- Enumeration
ternal and maternal uncles and aunts of the father and gg‘iﬁeiﬂ‘ﬁ&“
mother succeed, and in their default their descendants, to desree:
the remotest generation, according to their degree of proxi-
mity to the deceased. In default of all those heirs, the pa-
ternal and maternal uncles and aunts of the grand-parents
and great-grandparents inherit according to their degree of
proximity to the deceased.*

18."It is a general rule that the individuals of the whole General rule
blood exclude those of the half blood who are of the same if&?i%?ﬁig
rank ; but this rule does not apply to individuals of different %!:::;;tion.
ranks, For instance, a brother or sister of the whole blood
excludes a brother or sister of the half blood: a son of the Example.
brother of the whole blood, however, does not exclude a
brother of the half blood, because they belong to different
ranks: but he would exclude a son of the half brother who
is of the same rank ; so also an uncle of the whole blood does
not exclude a brother of the half blood, though he does an
uncle of the half blood, '

* There seems to be some similarity between the order of succession hera
laid down, and that prescribed in the English Law for taking ont letters of
administration : “1In the first place the children, or on failure of the chil.
dren, the parents of the deceased, are entitled to the administration ; both
which indeed are in the first degree ; but with us the children are allowed
the preference. Then follow brothers, grandfathers, uncles or nephews (and
the females of each class respectively), and lastly cousins. The half blood
is admitted to the administration as well as the whole, for they are of the
kindred of the Intestate.” Blackstone’s Com., vol, ii. s po 504,
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Additional 14. The principle of the whole blood, excluding the half
rules. blood, is confined also to the same rank, among collaterals:
for instance, generally a nephew or niece whose father was of
the whole blood, does not exclude his or her uncle or aunt of
Bxeeption.  the half blood ; except in the case of there being a son of a
; paternal uncle of the whole blood, and a paternal uncle of the
half blood by the same father only, the latter of whom is ex-
cluded by the former,
Additional 15. This principle of exclusion does not extend to uncles
rulewhere the ! + g 5
sides of rela- and aunts being of different sides of relation to the de-
pon dffer. 1 o oed ; for instance, a paternal uncle or aunt of the whole
blood does not exclude a maternal uncle or aunt of the
And where  half blood ; but a paternal uncle or aunt of the whole blood
they aro the v cludes a paternal uncle or aunt of the half blood, and so

same,
likewise a maternal uncle or aunt of the whole blood ex-
cludes a maternal uncle or aunt of the half blood.

fﬁgigﬁﬁ 16. If a man leave a paternal uncle of the half blood,

the sides aif. and a maternal aunt of the whole blood, the former will

& take two-thirds in virtue of his claiming through the father,
and the latter one-third in virtue of her claiming through
the mother; as the property would have been divided be-
tween the parents in that proportion, had they been the
claimants instead of the uncle and aunt.

Further ex- 17. The general rule, that those related by the same

cepiion rela.
tive to the  father and mother exclude those who are related by the
:ﬁ:‘l‘l‘:{‘f’;ggﬁ. same mother only, does not operate in the case of indi-

viduals to whom a legal share has been assigned,

Oflnterine? 18. If a man leave a whole sister and a sister by the
?:;ﬁ,hnlf ** same mother only, the former will take half the estate and

the latter one-sixth, the remainder reverting to the ‘whole
sister ; and if there be more than one sister by the same
mother only, they will take one-third, and the remaining
two-thirds will go to the whole sister,
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here there are two heirs, one of whom stands in a Rule in case
double relation: for instance, if a man die leaving a maternal iglzm%‘ﬂf"la
uncle, and a paternal uncle who is also his maternal uncle,*

the former will take one-third, and the latter two-thirds, and

he will be further entitled to take one half of the third

which devolved on the maternal uncle; and thus he will

succeed altogether to five-sixths, leaving the other but one-

sixth,

20. Secondly, those who succeed in virtue of marriage Of claimants
are the husband and wife, who can never be excluded in by mastees
any possible case; and their shares are half for the husband,
and a fourth for the wife, where there are no children, and
a fourth for the husband, and an eighth for the wife, where
there are children.}

21. Where a wife dies, leaving no other heir, her whole giﬁh:fsﬁg‘;‘_’s'
property devolves on her husband; and where a husband band and
dies leaving no other heir but his wife, she is only entitled S
to one-fourth of his property, and the remaining three-fourths

will escheat to the public treasury.

22, If a sick man marry and die of that sickness with- Rule in case
out having consummated the marriage, his wife shall not ?,f,f;‘;;";’;i?_
inherit his estate; nor shall he inherit if his wife die before mated.
him, under such circumstances. But if a sick woman marry,
and her husband die before her, she shall inherit of him,
though the marriage was never consummated, and though

she never recovered from that sickness,

* The relation of paternal and maternal uncle may exist in the same
person in the following manner: A having a son C by another wife, mar-
ries B having a daughter D by another husband. Then C and D inter-
marry and have issue, a son E, and A and B have a son ¥. Thus F is both
the paternal and maternal uncle of B. 8o likewise if a person have a half
brother by the same father, and a half sister by the same mother, who
intermarry, he will necessarily be the paternal and maternal uncle of their
issue.

+ Sce Summary. [This principle ig defective. ]
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Raleincase 3. If a man on his deathbed divorce his wife, she shall
3f:$1;"”ge on inherit, provided he die of that sickness within one year
e e Y . . .

from the period of divorce; but not if he lived for upwards

of a year,

And of vever. 24, In case of a reversible divorce, if the husband die
sible divorce. within the period of his wife’s probation, or if she die within
that period, they have a mutual right to inherit each other’s

property.

And of ime. 2. The wife by an usufructuary, or temporary marriage,

gular mar-  hag no title to inherit.*
riage.

OFf claimants | 20" Thirdly, those. who succeed in virtue of Wille ; but
by Willa. they never can inherit so long as there is any claimant by
consanguinity or marriage,

s doscrip 29. Willa is of two descriptions; that which is derived

tions of, from manumission, where the emancipator, by such act,
derives a right of inheritance; and that which depends on
mutual compact, where two persons reciprocally engage, each
to be heir of the other.

The first pre- 28, Claimanta under the latter title are excluded by claim-
G ants under the former,

Goneral rules  29- The general rules of exclusion, according to this sect,

of exclusion, gre similar to those contained in the orthodox doctrine;
except that they make no distinction between male and
female relations. Thus a daughter excludes a son’s son, and
a maternal uncle excludes a paternal grand-uncle; whereas
according to the orthodox doctrine in such cases, the
daughter would get only half, and the maternal uncle would
be wholly excluded by the paternal uncle of the father.

* Thig gpecies of contract is reprobated by the orthodox sect, and they
ar?i l;ozth considered wholly illegal. See Hamilton’s Hedaya, vol. i., pp. 73
and 72, ‘
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. Difference of allegiance is no bar to mhemtance and B’lgz‘l‘:zgg of

homlcxde, whether justifiable or accidental, does not operate dloeg not =
clude, nor ho-

to exclude from the inheritance. The homicide, to diS- micide unless

qualify, must have been of malice prepense. e

31. The legal number of shares into which it is necessary The doctrine
to make the property, cannot be increased if found insuffi- mefgi n
cient to satisfy all the heirs without a fraction, In such case 2dmitted:
a proportionate deduction will be made from the “portion of
such heir as may, under certain circumstances, be deprived
of a legal share, or from any heir whose share admits of
diminution, For instance, ins,the case of a husband,  a Example.
daughter and parents. Here the property must be divided |
into twelve, of which the husband is entitled to three, or a
fourth; the parents to two-sixths, 6r four, and the daughter
to half; but there remain only five shares for her instead of
six, or the moiety to which she is entitled. In this case,
according to the orthodox doctrine, the property would have
been made into thirteen parts to give the daughter her six
shares; but according to the Jmamiya tenets, the daughter
must be content with the five shares that remain, because in
certain cases her right as a legal sharer is liable to extinc-
tion ; for instance, had there been a son, the daughter would
not have been entitled to any specific share, and she would
become a residuary; whereas the husband or parents

can never be deprived of a legal share, under any circum-
stances.

32. Where the assets exceed the number of heirs, the OFf the return.
surplus reverts to the heirs, The husband is entitled to
share in the return; but not the wife. The mother also is
not entitled to share in the return, if there are brethren:
and where there is any individual possessing a double rela-
tion, the surplus reverts exclusively to such individual.
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P;,ir‘:‘ﬂege of 33. On a distribution of the estate, the elder son, if he
cnl- . . . . 7 .
e be worthy, is entitled to his father'’s sword, his Koran, his

wearing apparel, and his ring.*

MOHAMMADAN LAW. CHAPTER II.

% TIn the foregoing summary I am not aware that I have omitted any
point of material importance. The legal shares allotted to the several
heirs are of course the same as those prescribed in the Sinf Code, both
having the precepts of the Koran as their guide. The rules of distribution
and of ascertaining the relative shares of the different claimants are also

s (mutatis mutandis) the same. It is not worth while to notice in this com-
pilation the doctrines of the Imamiya sect on the law of contracts, or their
tenots in miscellaneons matters. A Digest of their laws, relative to those
subjects, was some time ago prepared, and a considerable part of it trans-
lated by sn eminent Orientalist (Colonel Jobn Baillie), by whom, however,
it was left unfinished; probably from an opinion that the utility of the
undertaking might not be commensurate to the time and labour employed
upon it.
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CHAPTER III.
OF SALE,

1. Bale is defined to be mautual and voluntary exchange Definition of
of property for property. T

2. A contract of sale may be effected by the express agree- How effected.
ment of the parties, or by reciprocal delivery.

3. Sale is of four kinds; consisting of commutation of Four kinds of,
goods for goods: of money for money: of money for goods:
and of goods for money; which last is the most ordinary
species of this kind of contract,

4. Sales are either absolute, conditional, or imperfect, FOE}” den;}mi-
. nations oi,
or void,

5. An absolute sale is that which takes place imme- Of an abso-
diately; there being no legal impediment. utofsale.

6. A conditional sale is that which is suspended on the of g condi-
consent of the proprietor, or (where he is & minor) on the tional sale.
consent of his guardian, in which there is no legal impedi-
ment, and no condition requisite to its completion but such
consent,

7. An imperfect sale is that which takes effect on seizin; Of an imper-
. et fect gale.
the legal defect being cured by such seizin.

8. A void sale is that which can never take effect ; in Ofa void sale.
which the articles opposed to each other, or one of them, '
not bearing any legal value, the contract is null,

9. The consideration may consist of whatever articles, Of the consi-
. deration.
bearmg a legal value, the seller and purchaser may agree
upon; and the property may be sold for prime cost, or for
more, or for less than prime cost.
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10. It is requisite that there should be two parties to
every contract of sale, except where the seller and purchaser
employ the same agent, or where a father or a guardian
makes a sale on behalf of a minor, or where a slave pur-
chases his own freedom by permission of his master.

MOHAMMADAN LAW. CHAPTER Il

Who may 11, It is sufficient that the parties have a sense of the

st obligation they contract, and a minor, with the consent of
his guardian, or a lunatic in his lucid intervals, may be con-
tracting parties.

Postponing 12. In a commutation of goods for goods, or of money for
é’:{menf‘ s money, it is illegal to stipulate for a future period of deli-

very ; but in a commutation of money for goods or of . goods
Exeeption,  for money, such stipulation is authorised,

Certainty re-  13. It is essential to the validity of every contract of

e sale, that the subject of it, and the consideration, should be
so determinate as to admit of no future contention regarding
‘the meaning of the contracting parties.

Q:her rtzgui- 14. Tt is also essential that the subject of the contract

B - . . . .

e should be in actual existence at the period of making the
contract, or that it should be susceptible of delivery, either

immediately or at some future definite period.

E%neliby d 15. In a commutation of money for money or of goods for

when xequi- - . .

Bte, ™ goods, if the articles opposed to each otherare of the nature
of similars, equality in point of quantity is an essential con-
dition.

ﬂée;gsal condi- : 1.6. It.; is u.ula,wful to stipulate for any extraneous con-

dition, involving an advantage to either party, or for any

uncertainty which might lead to future: litigation ; but if the

Exoeption,  extraneous condition be actually performed, or the uncer-
tainty removed, the contract will stand good,

17. It is lawful to stipulate for an option of dissolving the

contract; but the term stipulated should not exceed three
days,

Of option,
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. When payment is deferred to a future period, it must Payment how
be determinate and caunot be suspended on an event, the 9eferible:
time of the occurrence of which is uncertain, though its oc-

currence be inevitable. For instance, it is not lawful to

suspend payment until the wind shall blow, or until it shall

i rain, nor is it lawful, even though the uncertainty be so
inconsiderable as almost to amount to a fixed term ; for
instance, it is not lawful to suspend payment until the sow-

ing or reaping time,

| 19. It is not lawful to sell property in exchange for a debt Sale ofa debt.
due from a third party, though it is for a debt due from the
seller.

20." A resale of personal property cannot be made by the Resale of per-
purchaser until the property shall actually have come into ;‘;’;ta;.pm'

his possession,

21. A warranty as to freedom from defect and blemish, is Wa.x;‘a.nty ime-
implied in every contract of sale. e

- 22%. Where the property sold differs, either with respect Where the
to quantity or quality, from what the seller has described it, 2roPery €if

the purchaser is at liberty to recede from the contract. description.

23. By the sale of land, nothing thereon, which is of a gl of land.
transitory nature, passes. Thus the fruit of a tree belongs
to the seller, though the tree itself, being a fixture, apper-
tains to the purchaser of the land.

24. Where an option of dissolving the contract has been Responsibility
stipulated by the purchaser, and the property sold is injured op;‘;e o
or destroyed in his possession, he is responsible for the price
agreed upon : but where the stipulation was on the part of
the seller, the purchaser is responsible for the value only of
the property.

25. But the eondition of option is annulled by the pur- Option how
chaser’s exercising any act of ownership, such as to take the analied

property out of statw quo.
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Optiontopur-  26. Where the property has not been seen by the pur-
Sgﬁg?ogﬁ:;‘y‘j chaser, nor a sample (where a sample suffices), he is at liberty
to recede from the contract, provided he may not have exer-
cised any act of ownership ; if upon seeing the property it
Bxeeption.  doeg not suit his expectation, even though no option may

have been stipulated.

MOHAMMADAN LAW. CHAPTER IIT.

No option to 27, But though the property have not been seen by the -

e seller, he is not at liberty to recede from the contract

Exception,  (except in a sale of goods for goods), where no option was
stipulated.

Optionondis- 98 A purchaser who may not have agreed to take the pro-
covering a

defect, perty with all its faults, is at liberty to return it to the seller
on the discovery of a defect, of which he was not aware at
the time of the purchase, unless while in the hands of the
purchaser it received a further blemish ; in which case he is
only entitled to compensation,

Exception,

Rule in case

29. But if the purchaser have sold such faulty article to a

i third person, he cannot exact compensation from the original
seller ; unless by having made an addition to the article

Hxoeptio.  prior to the sale, he was precluded from returning it to the
original seller,

Cases in 80. Tn a case where articles are sold, and are found on

which restitu.

tion may be examination to be faulty, complete restitution of the price

demanded. may be demanded from the geller, even” though they have
been destroyed in the act of trial, if the purchaser had not

ﬁarég) EO?nIIJ;fI' derived any benefit from them; but if the purchaser had
made beneficial use of the faulty articles, he is only entitled
to proportional compensation,

The first pur- i i
et o 31, If a person sell an article which he had purchased,

footing with - and be compelled to receive back such article and to refund
the second, . :
the purchase-money, he is entitled to the same remedy

Proviso, against the original seller, if the defect be of an inherent
nature,
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3%.<1f a purchaser, after becoming aware of a defect in the Remedy

s 5 : against the
article purchased, make use of the article or attempt to S
remove the defect, he shall have no remedy against the lost.
seller (unless there may have been some special clause

in the contract); such act on his part implying acqui-
escene,

33. Itis a general rule, that if the articles sold are of such General rules
s : ; .. o for the right 1

a nature as not easily to admit of separation or division u¢ pestitation.
without injury, and part of them, subsequently to the pur-
chase, be discovered to be defective, or to be the property of
a third person, it is not competent to the purchaser to keep
a part and to return a part, demanding a proportional res-
titution of the price for the part returned, In this case he
must either keep the whole, demanding compensation for nq those of
the proportion that is defective, or he must return the whole, compensa-
demanding complete restitution of the price. It is other-
wise where the several parts may be separated without
injury.

34. The practices of forestalling, regrating, and engross- Tllegal prac-
ing, and of selling on Friday, after the hour of prayer, are %°°*
all prohibited, though they are valid.
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CHAPTER IV,
OF SHUFAA. OR PRE-EMPTION.

Definition of 1. Shiifua, or the right of pre-emption, is defined to be
pre-emption. , yower of possessing property which has been sold, by
paying a sum equal to that paid by the purchaser. .

With respect 2. The right of pre-emption takes effect with regard to
:;:g“;‘: Pro- property sold, or parted with by some means equivalent to
?:go*; Zgg"' sale, but not with regard to property the possession of which
take effect, has been transferred by gift, or by will, or by inheritance ;
unless the gift was made for a consideration, and the consi-
deration was expressly stipulated; but pre-emption cannot
be claimed where the donor has received a consideration

for his gift, such consideration not having been expressly

stipulated.
Aaditional 3. The right of pre-emption takes effect with regard to
ZE0F: property whether divisible or indivisible; but it does not

apply to moveable property, and it cannot take effect until
after the sale is complete, as far as the interest of the seller
is concerned,

Notrestricted 4, The right of pre-emption may be .clairned by all de-

to any partis ity . SRR .
o . scriptions of persons, There is no distinction made on
account of difference of religion.

Rights and 5. All rights and privileges which belong to an ordinary
privileges of, h bel :
purchaser, belong equally to a purchaser under the right of

pre-emption,
m:n n;g. - 6. The following persons may claim the right of pre-emp-
emption, 100 in the order enumerated : a partner in the property sold,

a participator in its appendages, and a neighbour,
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4. It is necessary that the person claiming this right, Necessary
& : ! forms to be
should declare his intention of becoming the purchaser, im- gpserved.
mediately on hearing of the sale, and that he should, with
the least practicable delay, make affirmation, by witness, of
such his intention, either in the presence of the seller, or of

the purchaser, or on the premises,

OF SHUFFAA, OR PRE-EMPTION.

8. The above preliminary conditions being fulfilled, the Cla;'_m Y{)lien
claimant of pre-emption is at liberty at any subsequent ™
period to prefer his claim t6 a Court of Justice.*

9. The first purchaser has a right to retain the property Rights of the
. 5 o4 first pur-
until he has received the purchase-money from the claimant chacer,
by pre-emption, and so also the seller in a case where deli-

very may not have been made,

10. Where an intermediate purchaser has made any im- Rules where
. C . _ the property
provements to the property, the claimant by pre-emption }as andoe.

must either pay for their value, or cause them to be removed ; g%‘;e‘gllﬁgam

and where the property may have been deteriorated by the the posses-
act of the intermediate purchaser, he (the claimant) may firet Sﬁrt.he
insist on & proportional abatement of the price; but where “h@ser:
the deterioration has taken place without the instrumenta-

lity of the intermediate purchaser, the claimant by “pre-

emption must either pay the whole price, or resign his claim

altogether,

11. But a claimant by pre-emption having obtained POS- Rules where

u 2 : th opert;
session of, and made improvements to property, is not en- haz E;eﬁ :my

* Much difference of opinion prevails as to this point. It seems equis
table that there shonld be some limitation of time to har a claim of this
nature ; otherwise a purchaser may be kept in acontinual state of sus.
pense, Ziffer and Mohammad are of opinion (and such also is the doctrine
according to one tradition of Abd Yasaf), that I‘f the claimant causelessly
neglect to advance his claim for a period exceeding one month, such delay
shall amount to a defeasance of his right; but according to Abu Hanifa,
and another tradition of Abu Yusaf, there is no limitation as to time, Thig
doctrine is maintained in the Fatiwa Aulamgiri, in the Mohitu Saruakhsi,
and in the Hedaya ; and it seems to be mho1mgst aut—hent&q qud generally
Prevalent opinion. But the compiler of the Fatawa Aulamgiri admits that
decigions are given both ways.
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proved by the titled to compensation for such improvements, if it should
clumant®Y afterwards appear that the property belonged to a third

pre-emption,

and it appear porgon, He will, in this case, recover the price from the
to belong to a

third person. seller or from the intermediate purchaser (if possession had
been given), and he is at liberty to remove his improvements,

MOHAMMADAN LAW. CHAPTER IV,

Where there 12, Where there is a dispute between the claimant by

ig adispute as . 5 .

to the pricc  pre-emption and the purchaser as to the price paid, and

B neither party have evidence, the assertion, on oath, of the
purchaser must be credited ; but where both parties have
evidence, that of the claimant by pre-emption should be re-

ceived in preference,

Logal devices 13, There are many legal devices by which the right of

Eﬁi‘r';lhfffh;e_ pre-emption may be defeated, For instance, where a man

E:lgsg)(;fﬁy fears that his neighbour may advance such a claim, he can
sell all his property with the exception of that part imme-
diately bordering on his neighbour’s; and where he is appre-
hensive of the claim being advanced by a partner, he may,
in the first instance, agree with the purchaser for some
exorbitant nominal price, and afterwards commute that price
for something of an inferior value; when, if a claimant by
pre-emption appear, he must pay the price first stipulated,
without reference to the subsequent commutation,
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CHAPTER V.
OF GIFTS.

1. A giftis defined to be the conferring of property with- Definition of
out a consideration, gift.

2. Acceptance and seizin, on the part of the donee, are as Eii;zizizlfwn-
necessary as relinquishment on the part of the donor. '

3. A gift cannot be made to depend on a contingency, nor Cannot be

4 3 o de to tak
can it be referred to take effect at any future definite period. Z;&ci i;: ¥

futuro.

4, Tt is necessary that a gift should be accompanied by Delivery and
delivery of possession, and that seizin should take effect ger o
immediately, or, if at a subsequent period, by desire of the
douor, '

5. A gift cannot be made of any thing to be produced ¢z The thing
Juturo; although the means of its production may be in g:;?;@g’l:f
the possession of the donee. The subject of the gift must (8 at the
be actually in existence at the time of the donation,

6. The gift of praoperty which is undivided, and mixed An undefined
with other property, admitting at the same time of division %i?;fopﬁ;’;;“
or separation, is null and void, unless it be defined previous 2ot valid.
to delivery; for delivery of the gift cannot in that case be
made without including something which forms no part of

the gift,

7. In the case of a gift made to two or more’ donees, the Rules in cage
. . . of two or
interest of eagh donee must be defined either at the time of 1.0 donees.
making the gift, or on delivery.

8. A gift cannot be implied. It must be express and un- A gift must

= . % express, and
equivocal, and the intention of the domor must be demon- belitigndn

strated by his entire relinquishment of the thing given, and f;;:;l{ el:lli,;'
the gift is null and void where he continues to exercise any the donor,

act of ownership over it,

v
{
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Exceptions, 9. The cases of a house given to a husband by a wife, and
of property given by a father to his minor child, form ;excep-
tions to the above rule.

MOHAMMADAN LAW, CHAPTER V.

Of seizinby  10. Formal delivery and seizin are not necessary in the

2Ty case of a gift to a trustee, having the custody of the article
given, nor in the case of a gift to a minor. The seizin of
the guardian in the latter case is sufficient.

Of gitona  11. A gift on a deathbed is viewed in the light of a legacy,

deathbed- 14 cannot take effect for more than a third of the property;

Vide Wills, consequently no person can make a gift of any part of his

e property on his deathbed to one of his heirs, it not being
lawful for one heir to take a legacy without the consent of
the rest.

Resumption 12, A donor is at liberty to resume his gift, except in the

g following instances:

Exceptincer- 13. A gift cannot be resumed where the donee is a rela-

fain cases.  tion ; nor where anything has been received in return; nor
where it has received any accession ; nor where it has come
into possession of a second donee, or into that of the heirs
of the first.

Two peculiar  14. Besides the ordinary species of gift, the law enume-

kinds of gift. rates two contracts under the head of gifts, which however
more nearly resemble exchange or sale, They are technically
termed Hiba bil Iwaz, mutual gift, or gift for a considera-
tion, and Hiba ba shart 4l ITwaz, gift on stipulation, or on
promise of a consideration,

OFf Hiba, bil 15. Hiba bil Iwaz is said to resemble a sale in all its
Twaz. property ; the same conditions attach to it, and the mutual
seizin of the donees is not, in all cases, necessary,

Of Hiba ba 16. Hiba ba shart 4l Twaz, on the other hand, is said to
st @ fwaz. yesemble a sale in the first stage only; that is, before the

consideration for which the gift is made has been received,

and the seizin of the donor and donee is therefore a requisite
condition,
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CHAPTER VI.
OF WILLS,

1. There is no preference shown to a written over a nun- Nuncupative
cupative will, and they are entitled to equal weight, whether z;‘ga‘if;‘lv&mg?
the property which is the subject of the will be real or per-
sonal,

2. Legacies cannot be made to a larger amount than one- Of legacies.
third of the testator’s estate without the censent of .the
heirs, 5

3. A legacy cannot be left to one of the heirs without the To an heir.
consent of the rest.

4. There is this difference between the property which is Distinction

: between pro=
the subject of inheritance and that which is the subject of perty ac-
legacy. The former becomes the property of the heir by et
the mere operation of law; the other does not become the and by will
property of the legatee until his consent shall have been
obtained either expressly or impliedly,

9. The payment of legacies to a legal amount precedes Legacies pre-

5 : 5 < : cede claims of
the satisfaction of claims of inheritance, e

6. All the debts due by the testator must be liquidated And debts

. . de lega~
before the legacies can be claimed, b

7. An acknowledgment of debt in favour of an heir on a Acknowledg-

: A ; t of
deathbed resembles a legacy ; inasmuch as it does not avail PRl
for more than a third of the estate, - i heir.

8. 1t is not necessary that the subject of the legacy should Of the sub-
exist at the time of the execution of the will. Tt is suffi- Jgesgy(_’f miles
cient for its validity that it should be in existence at the
time of the death of the testator.

9. The general validity of a will is not affected by its con- Of illegal pro-

3 . Y . . - - ViS10ns.
taining illegal provisions, but it will be carried into execu- _
tion ag far as it may be consistent with law,
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Specialrale  10. A person not being an heir at the time of the execu-

f:éigee&m tion of the will, but becoming one previous to the death of
the testator, cannot take the legacy left to him by such will;
but a person being an heir at the time of the execution, and
becoming excluded previously to the testator’s death, can
take the legacy left to him by such will, :

MOHAMMADAN LAW, CHAPTER VI,

ﬁelfegﬁgtﬁy 11. If a man bequeath property to one person, and subse-

by implica- quently make a bequest of the same property to another

i individual, the first bequest is annulled ; so also if he sell or
give the legacy to any other individual; even though it may
have reverted to his possession before his death, as these acts
amount to a retractation of the legacy.

Ruoleincase 19 Where a testator bequeaths more than he legally can

of excessive . R

legacies. to several legatees, and the heirs refuse to confirm his dis-
position, a proportionate abatement must be made in all the

legacies,

‘find :fl diﬁ: 13. Where a legacy is left to an individual, and subse-
€erent ie; . . .

o quently a larger legacy to the same individual, the larger
SAME POTEC: Jogacy will take effect ; but where the larger legacy was prior

to the smaller ene, the latter only will take effect,

g_‘:;}e"fe;;‘gy 14. A legacy being left to two persons indiscriminately, if

to two indivi- one of them die before the legacy is payable, the whole will
duals, 9 ‘ =
go to #he survivor; but if half was leff to each of them,
the survivor will get only half, and the remaining moiety
will devolve on the heirs; so also in the case of an heir and
stranger being left joint legatees.

Of executors. 15, Where there is no executor appointed, the father or
the grandfather may act as executor, or in their default their

executors,
%;ohtﬁi 21&; 16. A Mohammadan should not appoint a person of a
AR different persuasion to be his executor, and such appoint-

ment is liable to be annulled by the ruling power,
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17. Executors having once accepted cannot subsequently Cannot re-
127,
decline the trust. "

18. Where there are two executors, it is not competent to Rule where
3 . 5 there are
one of them to act singly, except in cases of necessity, and o,
where benefit to the estate, must certainly accrue.
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CHAPTER VII,
OF MARRIAGE, DOWER, DIVORCE, AND PARENTAGE,

Definition of 1. Marriage is defined to be a contract founded on the
HEEES intention of legalizing generation,

Essentials of. @, Proposal and consent are essential to a contrach of
marriage,

Conditions of. 3. The conditions are discretion, puberty, and freedom of
the contracting parties.  In the absence of the first condi-
tion, the contract is void ab initio ; for a marriage cannot
be contracted by an infant without discretion, nor by a
lunatic, In the absence of the two latter conditions the
contract is voidable; for the validity of marriages contracted
by discreet minors, or slaves, is suspensive on the consent of
their guardians or masters. It is also necessary that there
should be no legal incapacity on the part of the woman ; that
each party should know the agreement of the other; that
there should be witnesses to the contract, and that the pro-
posal and acceptance should be made at the same time and
place,

Competency 4. There are only four requisites to. the competency of
of witnesses 3 5 ,
PoE) witnesses to a marriage contract; namely, freedom, discre-

tion, puberty, and profession of the Misalmén faith,
Special rules 5, Objections as to character and relation do not apply
regarding o . 2 5 )
Hokn’ to witnesses in a contract of marriage as they do in other

contracts,

Empom may 6. A proposal may be made by means of agency, or by
d b b . . .

aze’;‘sy,"oryby letter; provided there are witnesses to the receipt of the

letter. message or letter, and to the consent on the part of the

person to whom it was addressed,
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Brre :
. The effect of a contract of marriage is to legalize the Eﬁ’e:t 0;" the

mutual enjoyment of the parties; to place the wife under the PR CaR

dominion of the husband ; to confer on her the right of dower,

maintenance,* and habitation ; to create between the parties,

prohibited degrees of relation and reciprocal right of inheri-

tance ; to enforce equality of behaviour towards all his wives

on the part of the husband, and obedience on the part of the

wife, and to invest the husband with a power of correction in
cases of disobedience. ‘

8. A freeman may have four wives, but a slave can have Number of
WLVes.
only two.

9. A man may not marry his-mother, nor his grand- Enumeration
o . : . of prohibited
mother, nor his mother-in-law, nor his step-mother, nor his elations.
step-grandmother, nor his daughter, nor his grand-daughter,
nor his daughter-in-law, nor his grand-daughter-in-law, nor
his step-daughter, nor his sister, nor his foster-sister, nor his
niece, nor his aunt, nor his nurse.

10. Nor is it lawful for a man to be married at the same Additional
time to any two women who stand in such a degree of rela- Prob
tion to each other, as that, if one of them had been a male,
they could not have intermarried. )

11. Marriage cannot be contracted with a person who is a Of freemen
slave of the party; but the union of a freeman with a slave, i glates
not being his property, with the consent of the master of

such slave, is admissible, provided he be not already married
to a freewoman, it

12. Christians, Jews, and persons of other religions,%2- Of the reli-

SR e ; ; ! gion of the
lieving in one God, may be espoused by Mohammadans. et

* The right of a wife to maintenance is expressly recognized: so much
g0, that if the husband be absent, and hayve not made any provision for his
wife, the Law will cause it to be made out of his property ; and in case of

divorce, the wife is entitled to maintenance during the period of her pro-
bation,
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Presumption 13, Marriage will be presumed, in a case of proved conti«

MOHAMMADAN LAW. CHAPTER VII,

SEmREHIEe: 1] cohabitation, without the testimony of witnesses; but
the presence of witnesses is nevertheless requisite at all
nuptials,

Capacity to 14. A woman having attained the age of puberty, may

contract,

contract herself in marriage with whomsoever she pleases ;
and her guardian has no right to interfere if the match be
equal,

Rightofguar- 15, If the match be unequal, the guardians have a right

dians. . 4 . : 5
; to interfere with a view to set it aside.

Where an in- 16, A female not haying attained the age of puberty

g:gtﬁf’n' cannot lawfully contract herself in marriage without the
consent of her guardians, and the validity of the contract
entirely depends upon such consent,

Tam riion: 17. But in both the preceding cases the guardians should
interfere before the birth of issue,

Contract 18. A contract of marriage entered into by a father or

Eﬁ: {3;551‘1; grandfather, on behalf of an infant, is valid and binding, and

parties, the infant has not the option of annulling it on attaining

maturity ; but if entered into by any other guardian, the
infant so contracted may dissolve the marriage on coming of
age, provided that such delay does not take place as may be
construed into acquiescence. '

Of guardians 19, Where there is no paternal guardian, the maternal

for marriage. 11 dred may dispose of an infant in marriage ; and in default
of maternal guardians, the Government may supplyYheir
place,

Of dower, 20. A necessary concomitant of a contract of marriage 18
dower, the maximum of which is not fixed, but the mini-
Minimum of. mum is ten dirms,* and it becomes due on the consummation

* The value of the dirm is very uncertain, Ten dirms, according fo one
acconnt, make about six sghillings and eight pence sterling. See note to
Hemilton’s translation of the Hedaya, p, 122, vol. 1.



of the marriage (though it is usual to stipulate for delay as
to the payment of a part) or on the death of either party or When due.
on divorce,

21, Where no amount of dower has been specified, the Where no
: : ! amount fixed.
Woman is entitled to receive a sum equal to the average rate

of dower granted to the females of her father’s family.

22. Where it may not have been expressed whether the Whether ,
@ . prompt or de-
payment of the dower is to be prompt or deferred, it must forpeq.

be held that the whole is due on demand.

23. It is a rule that whatsoever is prohibited by reason of Disqualifica-
T o 6 tion of fosters
cousanguinity is prohibited by reason of fosterage; but as oo andlo
far as marriage is concerned, there are one or two exceptions Sanguinity.
to this ryle: for instance, a man may marry his sister’s
foster-mother, or his foster-sister’s mother, or his foster-son’s Exceptions.
sister, or his foster-brother’s sister.

24. A husband may divorce his wife without any mis- Of the rales
behaviour on her part, or without assigning any cause ; but of divorce.
before the divorce becomes irreversible, according to the
more approved doctrine, it must be repeated three times,
and between. each time the period of one month must have
intervened, and in the interval he may take her back either

in an express or implied manner.

25. A husband cannot again cohabit with his wife who gonditions
has been three times irreversibly ‘divorced, until after she f’éeﬁﬁi‘ﬁ“ L
ghall have been married to some other individual and sepa-
rated from him either by death or divorce; but this is not
necessary to a re-union, if she have been separated by only
one or two divorces,

26. If a husband divorce his wife on his deathbed, she is Of a deathbed
nevertheless entitled to inherit, if he die before the expira- ghvinge,
tion of the term (four months aund ten days) of probation,
which she is bound to undergo before contracting a second
marriage.
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Whatemounts 27, A yow of abstinence made by a husband, and main-
to a divorce, ¢ S N
tained inviolate for a period of four months, amounts to an
irreversible divorce,*

Of d]iJVOP%G 28. A wife is at liberty, with her husband’s consent, to
urchased, : L i
E purchase from him her freedom from the bonds of marriage.

Anothermode 29, Another mode of separation is by the husband’s malk-
of divorce. . o 5 . . o)
ing oath, accompanied by an imprecation as to his wife’s
fidelity, and if he in the same manner deny the parentage
of the child of which she is then pregnant, it will be bastar-

dized,

Of impotency.  30. Established impotency is also a ground for admitting
a claim to separation on the part of the wife,

Rules relative

31. A child born six months after marriage is considered
Lo parentage. p

to all intents and purposes the offspring of the husband ; so
also a child born within two years after the death of her
husband or after divorce,

Relative to 32. The first born child of a man’s female slave is con-
the children

of afemale gsidered his offspring, provided he claim the parentage, but

= not otherwise: but if after his having claimed the parentage
of one, the same woman bear another child to him, the
parentage of that other will be established without any
claim on his part, 7

Of acknow- 33. If a man acknowledge another to be his son, and

ledgment of : . 4
parentage.  there be nothing which obviously renders it impossible that

such relation should exist between them, the parentage will
be established.

# There is recognized a species of reversible divorce, which is effected
by the husband comparing his wife to any member of his mother, or some
other reletion prohibited to him, which must be expiated by emancipating
a slave, by alms, or by fasting, This divoree is technically termed Zihar,—
Hedaya, book iv., chap. ix. 3



CHAPTER VIIL
OF GUARDIANS AND MINORITY,

1. All persons, whether male or female, are considered Term of mino-
minors until after the expiration of the sixteenth year, i

unless symptoms of puberty appear at an earlier period.

2. There is a subdivision of the estate of minority, Subdivision

though not so minute as in the Civil Law, the term minor
being used indiscriminately to signify all persons under the
age of puberty; but the term Sabi is applied to persons in

a state of infancy, and the term Mirakik to those who have
nearly attained puberty.* A

of,

3. Minors have not different privileges at different stages of their privis
leges.

of their minority, as in the English law. 4

4. Guardians are either natural or testamentary.

5. They are also near and remote, Of the former descrip- of

tion are fathers and paternal grandfathers and their executors
ani the executors of such executors, Of the latter descrip-

¥ The great distinction was therefore into majors and minors; but
minors were again subdivided into Puberes and Impuberes ; and Impuberes
again underwent a subdivision into Infantes and Impilberes.”—Summary of
Taylor's Roman Law, p. 124. In the Mohammadan Law a person after
attaining majority is termed Shab till the age of thirty-four years; he is
ff_l‘nigfd Kohal until the age of fifty-one, and Sheikh for the remainder of

is life.

t The ages of male and female are different for diffevent purposes. A
male at twelve yearg old may take the oath of allegiance ; at fourteen is
at years of discretion, an” ‘b efore may consent or disagree to marriage,
may chooge hig guardian, .wd, if his disoretion be actually proved, may
make his testament of his J ~jonal estate; at seventeen may be an exe.
cutor, and at twenty-one is « his own disposal, and may alienate his lands,
B00ds, and chattels. A fomalb also at seven years of age may be betrothed
Or given in marriage ; at nine is entitled to a dower; at t\velv'e is at years
of Maturity, and therefore may consent or disagree to marriage, and, if
proved to have sufficient discretion, may bequeath her personal estate ; at
fourteen is at years of legal discretion, and may choose & guardian; at
seventeen may be execnfress; and at twenty-one may dispose of herself
and her lands,—RSee Blackstone’s Com,, vol. i., p, 463,

Of guardians.

the same.
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tion are the more distant pater}lal kindred, and their guar-
dianship extends only to matters connected with the educa-
tion and. marriage of their wards,

Powers of 6. The former description of guardians answers to the
near guars s 3T g h
dians, term of curator in the Civil Law, and of manager in the

Bengal Code of Regulations ; having power over the property
of a minor for purposes beneficial to him ; and in their default

3 this power does not vest in the remote guardians, but de-
volves'on the ruling authority.

Guardianship 17, Maternal relations are the lowest species of guardians’

of maternal o o 6 .

relations. a8 their right of guardianship for the purposes of education
and marriage takes effect only where there may be no pater-

nal kindred nor mother,

D“‘;’iﬁg’l of 8, Mothers have. the right (and widows durante viduitate)

mother g con- o g .

trol. to the custody of their sons until they attain the age of seven
years, and of their daughters until they attain the age of

puberty.

Special rulea. 9, The mother’s right is forfeited by marrying a stranger,
but reverts on her again becoming a widow.

Ri%hﬁ 0{ ’Gh{; 10. The paternal relations succeed to.the right of guardi-
aternal rela- " 3 g .
ﬁuns_ anship, for the purposes of education and marriage, in pro-

portion to the proximity of their claims to inherit the estate
of the minor,

Of necessary  11. Necessary debts contracted by any guardian for the
obla support or education of his ward must be discharged by him
on his coming of age.

Disqualifiea- 12, A minor is not competent sud juris to contract mag-

tions of a mj- . . :

fa riage, to pass a divorce, to manumit a slave, to make & loan,
or contract a debt, or to engage in any other transaction of a
nature not manifestly for his benefit, without the consent of
his guardian,

Compotency 13. But lLe may receive a gift, or do any other act, which
of, 18 manifestly for his benefit,
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“14. A guardian is not at liberty to sell the immoveable Of his im.
moveable pro-

property of his ward, except under seven circumstances, Viz., perty.

1st, where he can obtain double its value ; 2ndly, where the . o
minor has no other property, and the sale of it is absolutely
_necessary to his maintenance ; 3rdly, where the late incum-

bent died in debt which cannot be liquidated but by the sale

of such property ; 4thly, where there are some general pro-

visions in the will which cannot be carried into effect with-

out such sale; 5thly, where the produce of the property is

not sufficient to defray the expenses of keeping it; 6thly, Exceptions,
where the property may be in danger of being destroyed ;

7thly, where it has been usurped, and the guardian has reason

to fear that there is no chance of fair restitution.

15. Every contract entered into by a near guardian on Of his per-
behalf and for the benefit of the minor, and every contract ;‘;’;:;,_p""
entered into by a minor with the advice and consent of his
near guardian, as far as regards his personal property, is
valid and binding upon him ; provided there be no circum- Exception,
vention or fraud on the face of it.

16. Minors are civilly responsible for any intentional Responsibili.
damage or injury done by them to the property or interests ¥ o
of others, though they are'not liable in criminal matters to
retaliation or to the ultimum suppliciwm, but they are liable
to discretionary chastisement and correction,
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CHAPTER IX.
OF SLAVERY.
Of legal sla- 1. There are only two descriptions of persons recognized
At as slaves under the Mohammadan Law. First, infidels

made captive during war; and secondly, their descendants.
These persons are subjects of inheritance, and of all kinds
of contracts, in the same manner as other property.

Slaveryentire 2. The general state of bondage is subdivided into two
or qualified. 1 co0q and slavery may be either entire or qualified faccord-
ing to circumstances,

Of qualified 3. Qualified slaves are of three descriptions : the Mikdtib ;
slaves. the Midabbir, and the Um-i-walad.

Of o Mikgtis 4. A Mikdtib slave is he between whom and his master

pane there may have been an agreement for his ransom, on the
condition of his paying a certain sum of money, either
irmediately, or at some future time, or by instalments.

ﬁnles relative 5, If he fulfil the condition, he will become free; other-
) wise he. will revert to his former unqualified state of
bondage. In the meantime his master parts with the pos-
session of, but not with the property in him, He is not,
however, in the interval a fit subject of sale, gift, pledge, or
hire.

Of s Mdat- B, A Midabbir slave is he to whom his master has pro-

bir 81ave.  ised post-obit emancipation ; such promise, however, may
be made “absolutely, or with limitation ; in other words, the
freedom of the slave may be made to depend generally
on the death of his master, whenever that event may
happen : or it may be made conditionally, to depend on the
ocourrence of the event within a specified period.

L
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. This description of slave is not a fit subject of sale Rules relative
or gift, but labour may be exacted from him and he may

be let out to hire, and in the case of a female she may be

given in marriage. Where the promise was made abso-

lutely, the slave becomes free on the death of the master,

whenever that event may happen ; and, where made condi-

tionally, if his death occurred within the period specified.

8. The gener:ﬂ law of legacies and debts is applicable Exceptions to
to this description of slaves, they being considered as much ;ﬁﬁb&ﬁfe'
the right of heirs as any other description of property : con=
sequently they can only be emancipated to the extent of
one-third of the value of their persons, where the master
leaves no other property; and they must perform emanci-
patory labour for the benefit of the heirs to the extent of the
other two-thirds; and where the master dies insolvent, they
do not become free until, for the benefit of the deceased’s
creditors, they have earned by their labour ‘property to the
full amount of their value,

9. An Um-i-walad is a female slave who has borne a Of an Um-i-
child or children to her master. b

10. The law is the same regarding this description of Rules relative
slave as regarding the Mdadabbir, with this difference in her b
favour, that she is emancipated unconditionally on the death
of her master ; whether he may or may not have left other
assets, or whether he may have died in a state of insolvency
or otherwise, But it should be observed that the parentage
of such slave is not established in her master unless he
acknowledge the first born.

11. Slaves labour under almost every species of incapacity. Disquali-
They cannot marry without the consent of their masters, ‘Zf:&;;’f“’ a
Their evidence is not admissible, nor their acknowledgments
(unless they are licensed) in matters relative to property,

They are not generally eligible to fill any civil office 1n the
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State, nor can they be executors, sureties, or guardians (un-
less to the minor children of their masters by special ap-
pointment) ; nor are they competent to make a gift or sale,
nor to inherit or bequeath property.

12. But, as some counterpoise to these disqualifications,

Indulgences

Eranicd. they are exempted from many obligations of freelom. They
are not liable to be sued except in the presence of their
masters ; they are not subject to the payment of taxes, and
they cannot be imprisoned for debt. In criminal matters
the indulgences extended to them are more numerous,

OF Ticonsed 18. Any description of slave, however, may be licensed,

slayes. either for a particular purpose or generally for commercial

transactions ; in which case they are allowed to act to the
extent of their license.

Rules relative  14. Masters may compel their slaves to marry. Unquali-
:?a;heeo?ar' fied slaves may be sold to make good their wives’ dower
" and maintenance, and qualified slaves may be compelled to
labour for the same purposes. A man cannot marry a
female slave so long as he has a free wife ; nor can he under
any circumstances marry his own slave girl, nor can a slave

marry his mistress. -

Slavery of re. 19 Persons who stand reciprocally related swithin the pro-

:)“ig{’l“ probi- hibited degrees cannot be the slaves of each other.

Of theissueof 16, Where issue has been begotten between the male

Ba slave of one person and the female slave of another, the
maxim of partus sequitwr ventrem applies, and the former
has no legal claim to the children so begotten.

Questionasto  17. It is a question how far the sale of a man’s own

aperson’s sell- i ) b s

ing himsolt _person is lawful when reduced to extreme necessity. It is

info slavery.  g.clared justifiable in the Mohft-ti-sarakhst, a work of un-
exceptionable autbority, But while deference is paid to
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nevertheless universally contended that it should be can-
celled on the application of the slave, and that he should be
compelled by his labour to refund the value of what he
had received from his purchaser.

18. 1t is admitted however by all authorities that a Person Of servitude,
may hire himself for any time, even though it amount to
servitude for life ; but minors so hired may annul the con-
tract on attaining majority,



CHAPTER X.
OF ENDOWMENTS.

Definition of 1. An endowment signifies the appropriation of property

vk -t the service of God; when the right of the appropriator
becomes divested, and the profits of the property so appro-
priated are devoted to the benefit of mankind.

Rules relative 2. An endowment is not a fit subject of sale, gift, or in-
o heritance ; and if the appropriation is made in extremsis, it
takes effect only to the extent of a third of the.property of
the appropriator, Undefined property is a fit subject of en-

dowment,
Sale of— 3. Endowed property may be sold by judicial authority,
;ﬁ:‘ allow-  when the sale may be absolutely necessary to defray the ex-

pense of repairing its edifices or other indispensible purposes,
and where the object cannot be attained by farming or other
temporary expedient,
Grant of—to 4. In case of the grant of an endowment to an individual
?f;ﬁgn’z’f with reversion to the poor, it is not nécessary that the gran-
tees specified shall be in existence at the time, For instance,

if the grant be made in the name of the children of A with

reversion to the poor, and A should prove to have no children,
the grant would nevertheless be valid, and the profits of the
endowment will be distributed among the poor,

Superintend- 9. Lhe ruling power cannot remove the superintendent of
ent: of—not $ 3 .
Rk e an efxdown1ent appointed by the appropriator, unless on proof
cgwmdiu ) of misconduct ; nor can the appropriator himself remove such
ENE Jesserit, ” . .

person, unless the liberty of doing so may have been spe-

cially reserved to him at the time of his making the appro-
priation,

L
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6. Where the appropriator of an endowment may not have Of the succes-

made any express provision as to who shall succeed to the
office of superintendent on the death of the person nomi-
nated by himself, and he may not have left an executor, such

8101 to,

Superintendent, may, on his deathbed, appoint his own suc-

cessor, subject to the confirmation of the ruling power.

1. The specific property endowed cannot be exchanged for f‘;‘fs relative
3 7 it othemanage-
other property, unless a stipulation to this effect may have ment of. -

been made by the appropriator, or unless circumstances
should render it impracticable to retain possession of the
particular property, or unless manifest advantage be deriva-
ble from the exchange ; nor should endowed lands be farmed
out on terms inferior to their value, nor for a longer period
than three years, except when circumstances render such

measure absolutely necessary to the preservation of the
endowment,

8. The injunctions of the appropriator should be observed
except in the following cases: If he stipulate that the super-
intendent shall not be removed by the ruling authorities,
such person is nevertheless removeable by them on proof of
misconduct, If he stipulate that the appropriated lands
shall not be let out to farm for a longer period than one
year, and it be difficult to obtain a tenant for so short a
period, or, by making a longer lease, it be better calculated
o promote the interests of the establishment, the ruling
authorities are at liberty to act without the consent of the
Superintendent, . If he stipulate that the excess of the pro-
fits be distributed among persons who beg for it in the
Mmosque, it may nevertheless be distributed in other places
and among the necessitous, though not beggars. If he sti-
pulate that daily rations of food be served out to the neces-
sitous, the allowance may nevertheless be made in money,
The ruling authorities have power to increase the salaries
of the officers attached to the endowment, when they appear

Cages in

which the will
of the founder

may be con-
travened.
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deserving of it, and the endowed property may be ex-
changed, when it may seem advantageous, by order of such
authorities; even though the appropriator may have ex-
pressly stipulated against an exchange.

MOHAMMADAN LAW, CHAPTER X,

Case of two 9 Where an appropriator appoints two persons joint
superintend- gy porintendents, it is not competent to either of them to act

~ ents.

separately ; but where he himself retains a moiety of the
superintendence, associating another individual, he (the
appropriator) is at liberty to act singly and of his own
authority in his self-created capacity of joint superintendent.

Generalrule 10, Where an appropriation has been made by the ruling
gfivi‘éiﬂii?"d power, from the funds of the public treasury, for public pur-
dowments.  poses, without any specific nomination, the superintendence
should be entrusted to some person most deserving in point
of learning; but in private appropriations, with the excep-
tions above mentloned the 1n3uncb10ns of the founder should

be fulfilled,
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CHAPTER XI.
OF DEBTS AND SECURITIES,

1. Heirs are answerable for the debts of their ancestors, Responsibility
of heirs.
as far as there are assets,

2. The payment of debts acknowledged on a deathbed gﬁo‘igzgsg:g'
must be postponed until after the liquidation of those con- onadeathbed.
tracted in health, unless it be notorious that the former
were bond, fide contracted; and a deathbed acknowledg-
ment of a debt in favour of an heir is entirely null and void, -

unless the other heirs admit that it is due,

3. If two persons Jointly contract a debt, and one of them Case of two
die, the survivor will be held responsible for a moiety only f’;ﬂiﬂlﬁi}
of the debt ; unless there was an express stipulation that each ® 4¢Pt
should hbe liable for the whole amount : for the law presumes
that each were equal pgrticipators in the profits of the loan,
-and that one should not be responsible for the share of ad-

Vantage acquired by the other.

4. So also where two persons are joint sureties for the And beingt.
Payment of a debt, if one of them die, the survivor will o

be considered as surety for the’ whole, and that the one
should be surety for other,

9. It is different where two partners are engaged in traffic, In ce"t::’t‘nem
contributing the same amount in capital, and being equal in ggge_;iililtlyand
all respects, in which case the one partner is responsible for ;i?;ﬂg bl
all acts done and for all debts contracted by the other, But
this is not the case with regard to other partnerships, in
Wwhich case a creditor of the concern cannot claim the whole
debt from any one of the partners severally, but must either
fome upon the whole collectively, or if he prefer his claim
againgt any one individual partner, it must be only to the
extent of his share.
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6. Necessary debts contracted by a guardian on account

tracted by  Of his ward must be discharged by the latter on his coming
guardians, of age. S

Inhibitionof 7, A general inhibition cannot be laid on a debtor to ex-

debtors. - : - .
clude him entirely from the management of his own affairs ;
but he may be restrained from entering into such contracts
as are manifestly injurious to his creditor.

Proof ofde_bb 8. If a debtor, on being sued, acknowledge the debt, he

: :§d°§“:§f_‘°“ must not be immediately imprisoned ; but if he deny, and it
Y. ytp ; ¥y

Sence: be established by evidence, he should be committed forth-

with to jail.

Case of pro- 9. If, after judgment, there should be any procrastination
ggﬁ?ﬁmg on the part of a debtor who has been suffered to go at large,

and he may have received a valuable consideration for the
debt, or if it be a debt on beneficial contract, he should be
committed to jail, notwithstanding he plead poverty.

Special rulo 10. But if the debt had been contracted gratuitously, and

in certain 3 g . < A

G without any valuable consideration having been received (as
in the case of a debt contracted by a surety on account of
his principal), the debtor should not be imprisoned unless
the creditor can establish his solvency.

Tmprisonment 11, Tt is left discretionary with the judicial authorities to

how dower-  determine the period of imprisonment in cases of apparent
insolvency.

Tiberation no 12, But the liberation of a debtor does not exempt him

gizlff :x;ii from all future pursuit by his creditors, They may cause
his arrest at a subsequent period, on proof of his ability to
discharge the debt,

Ofattachment 13, In the attachment and sale of property belonging to
BB g debtor, great caution is prescribed. In the first place, his
money should be applied to the liquidation of his debt;
next, his personal effects; and, last of all, his houses and
lands, :
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e i listineti gages of lands Of mortgages
14. Thore is no distinction between mortgag andiploase)
and pledges of goods.

15. Hypothecation is unknown to the Mohammadan Law, Of hypothe-
cation.

and seizin is a requisite condition of mortgage.

16. The creditor is not at liberty to alienate and sell the 0f mortgages.
mortgage or pledge at any time, unless there was an express
agreement to that effect between him and the debtor, as the
property mortgaged is presumed to be equivalent to the
debt, and as the debt cannot receive any accession, interest
being prohibited.

17. Tt is a general rule that the pawnee is chargeable Obligations of
with the expense of providing for the custody, and the . t,“iig,.im
pawner with the expense of providing for the support of gagee.
the thing pledged ; for instance, in the case of a pledge of
a horse, it is necessary that the pawner should provide his
food, and the pawnee his stable.

18. Where property may have been pawned or mortgaged Mortgagee
in satisfaction of a debt, it is not lawful for the pawnee or ;?:dn;;usethe
mortgagee to use it without the consent of the pawner or

mortgager, and if he do so, he is responsible for the whole
value,

19. Where such property, being equivalent to the debt, Mortgage de-
may have been destroyed otherwise than by the act of the fﬁﬁi{;ﬁg‘;ﬁh"
Pawnee or mortgagee, the debt is extinguished ; where i honds.
exceeds the debt, the pawnee or mortgagee issnot responsible
for the excess, but where it falls short of the debt, the defi-
ciency must be made up by the pawner or mortgager; but
if the property were wilfully destroyed by the act of the
Pawnee or mortgagee, he will be responsible for any excess
of its value beyond the amount of the debt.

20. If a person die, leaving many creditors, and he may Privilege of &
have pawned or mortgaged some property to one of them, ™rtgagee.
such creditor is at liberty to satisfy his own debt out of the
property of the deceased debtor, which is in his ow

0 posses-
sion, to the exclusion of all the other ereditors,



CHAPTER XII.
OF CLAIMS AND JUDICIAL MATTERS,

Nolimitation. *1, There is no rule of limitation to bar a claim of right
according to the Mohammadan Law.*

Parole and 2. A claim founded on a verbal engagement is of equal
E’T?;ﬁ%equal' weight with a claim founded on a written engagement,

. Of informal 3. Informality in a deed does not vitiate a contract found-
deeds,

ed thereon, provided the intention of the contracting parties

. can otherwise be clearly ascertained,

Of priority. 4. The general rule with respect to all claims is that
priority in point of time confers superiority of right,

Conflicting 5. Where, the priority of either cannot be ascertained, a

ims of pur- - . ; :
iﬂ;ﬁigdgé claim founded on purchase is entitled to the preference over

a claim founded on gift.

Oontracts ge- 6. Contracts are not dissolved generally by the death of
:‘;’1‘”327 de-. one of the contracting parties, but they devolve on the re-
presentatives as far as there are assets; unless the subject
Exceptions.  of the contract be of a personal natiire, such for instance, as
in the case of a lease, if either the landlord or the farmer

die, the contract ceases on the occurrence of that event,

Additional 7. So also in the case of partnership and joint concerns of

exception. 5y description, where the surviving partners are not bound
to continue in business with the heirs of the deceased part-
ner, and vice versd : and the obligation is extinguished, as
well by civil as by natural death,

Of witnesses, 8. Oaths are not administered to witnesses.

* In the Balr-t-rayik an opinion is cited from the Mabsiit, to the effect
that if a person causelessly neglect to advance his claim for a period of
thirty-three years, it shall not be cognizable in a conrt of Jjustice; but thig
opinion i8 adyerse to the received legal doctrine,
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. In civil claims the evidence of two men, or one man and Theirnumber,
two women, is generally requisite, ‘.

10. Slaves, minors, and persons convicted of slander, are iuiggxens;;::mt
not competent witnesses. '

11. The evidence of a father or grandfather, in favour of Inadmissible
his son or his grandson, and wice versd; of a husband in °¥d°R%
favour of his wife, and wice versd, and of a servant in favour )
of his master, and vice versd, is not admissible.

12. Nor is the evidence of a partner admissible in matters Of the same,
affecting the joint concern. ‘

13. In matters which fall peculiarly within the province of Femate evi-
women, female evidence is admissible, uncorroborated by ggﬁfi‘;s‘g;gf“
male testimony. ‘

14, Hearsay evidence is admissible to establish birth, And hearsay
death, marriage, cohabitation, and the appointment of a Kazi ; Wi
as the eye-witnesses to such transactions are frequently not
forthcoming. ¢ :

15. No respect is paid to any superiority in the number of Superfiuons
Wwitnesses above the prescribed number adduced in-support Vidence-
of a claim, '

16. The evidence of witnesses which tends to establish the
plaintiff’s claim to any thing not contained in his own state-
ment, must be rejécted ; for instance, if any of his witnesses
depose to a larger sum being due to him tl&au that claimed
by himself, ' '

17. The evidence of witnesses which tends to establish the
plaintiff’s claim on a ground different from that alleged by
himself, must be rejected ; for instance, if the plaintiff were
to claim by purchase, and his witnesses were to depose to his
claim being founded on gift,

18. Where a debt is claimed, and some of the witnesses Where it aif.
depose to the debt of the whole sum claimed and others to i‘;‘z ggt“é‘:':“
a part of it only, the plaintiff is entitled to such part only of :
the sum claimed,

10
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Ofthegeneral  19. Where a defendant pleads the general issue, the onus
= probandi rests on the plaintiff,

MOHBAMMADAN LAW, CHAPTER XII,

Of aepecial 20, Where a plea contains defensive matter, such as pay-
plea contain- . 5 .
ing defensive ment or satisfaction, the onus probandi rests on the defen-
ziaiber: dant; the rule being the same as in the Civil Law, that in
every issue the affirmative is to be proved.
Of the junc- 21, A defendant may in some cases plead both the general
zﬁgﬁz: and issue and a special plea, where they are not inconsistent ;
it;‘s?z gﬁn‘mﬂ and the onus probandi in such case rests on the plaintiff,
where the special plea is not necessary to the defence; for
instance, a man sues another for half an estate, alleging that
he was born in wedlock of the same father and mother as the
defendant, Here the defendant may deny the allegation
_generally, and at the same time plead that the defendant was
born of a different family,

Aoclaimatva- 22 A claim is not admissible which may be repugnant to

riance with & : . :

former onein- & former claim, both of which cannot stand ; for instance, a

admissible.  person in a former suit baving denied that a certain indi-
vidual was his brother, cannot subsequently claim the inheri-

tance of that person on the plea of such relation,

Unless they 23. But if the claim be at variance with a former one, and
s;'zeng;‘ %™ they can both consistently stand, it is admissible; for in-
stand. stance, a claim having been advanced to property in virtue
of purchase, the same property may be claimed by the same
person in virtue of inheritance, but if the claim of inheri-
tance had been prior, a subsequent elaim of purchase is not
admissible ; as it is manifest that they cannot both consis-

tently stand.®

#* At first sight there might appear to be a distinction withont a difference
in this case; but the reason of the rale is that an heir might consistently
make a purchase of property which had not devolved, but of which he was
in expectancy. But it is contrary to all probability that he should have
purchased, affer the demise of tha ancestor, property to which he had re-
presented himself actnally entitled in virtue of inheritance.



OF CLAIMS AND JUDICIAL MATTERS.

24, If a man adduce a claim, and have no evidence to sup- g:;le ;gx:;%
port it, the ‘general rule is, that the defendant must be put yoq Lo
to his oath, and if he decline swearing, judgment should be dence.
given for the plaintiff ; but if he deny on oath, he is absolved
from the claim.

25. Where both parties have evidence; that of the plain- Amii1 where
tiff is generally entitled to preference. Thus, for instance, ng;e g:f_hes
where the creditor and debtor are at issue as to the amount dence.
of a debt, and both parties have evidence, that of the former Examples.
is entitled to preference ; but where neither party has evi-
dence, the assertion on oath of the latter is to be credited.

26. It is also a general principle that where there is evi- ﬁﬂ‘i‘ﬁﬁ’éﬁl
dence adduced on both sides, cateris paribus, the preference hoth parties
should be given to the witnesses of the party whose claim i h2veevidence:
greater, or who has the greater interest in the subject-matter.

Thus, for instance, in an action arising out of a contract of
sale, where there is a disagreement about the price between Example,
the seller and purchaser, both parties having evidence, the
“witnesses who depose to the larger sum being due, that is of

the plaintiff, are entitled to preference,
27, And where there is a disagreement, both as to the Case of sale,
C § o . I the parties be-
price and goods, both parties having witnesses, the evidence ing at issue
adduced by the seller is entitled to preference as far as it zif:efng’:ﬁf
affects the amount of price, and that of the purchaser as far goods, and
each having

as it affects the quality and quaatity of the goods, evidence.

28. If neither party have evidence, they should both be And where
put to their oaths, and if both consent to swear, the contract 23::1232338
must be dissolved ; but if one decline, and the other swear,
the decree should be passed in favour of the swearer.

29. But if the disagreement exist with respect to the con- And iHara
iti i : .. they are at
ditions only o.f a sale, such as the period of 'payment, &0, soms L
and both parties consent to swear, the assertion on oath of condition of &

the party against whom the claim is made is entitled to b

preference,
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Buit between  30. Where a husband and wife dispute as to the amount
fxéjaﬁf }f: 4 of dower, both parties having evidence, that of the wife
fween lessor st be credited, as it proves most * g0 also in a dispute
between a lessor and lessee, the evidence of each party is
entitled to preference as far as their individual interests are

at stake the evidence of the lessor being received as to the

amount of the rent, and that of the lessee as to the dura-
tion of the term.
Claim of pro-  31. Where property is claimed, and the person in whose
gi;?{ i ;llle‘ possession it is states that he' is merely a depository or a
piedbe: pawnee of an absent proprietor, and adduces evidence in
support of his assertion, the claim must be dismissed ; but
the claim should be rejected ¢ limine where the claimant

admits his title to have been derived from such absentee pro-

MOHAMMADAN LAW. CHAPTER XII,

prietor.
Of ea-parte 32. Judgment cannot be passed exz-parte, the reason given
judgment:  poing, that decisions must be founded either on the defen-
dant’s confession, or (notwithstanding his denial) on proof by
witnesses; and where he is absent, it cannot be said whether
he would have denied or admitted the claim.
'OF arbitra- 33. When cases are referred to arbitration, it is requisite
L that the decision of the arbitrators should be unanimous,

# But there is an exception to this general rule, If the proper dower of
the wife, that is to say the average rate of dower paid to her paternal
female relations, exceed the amount claimed by her, the evidence adduced
by the husband is entitled to preference, because that goes to prove gome
remission on her part. Bee Hedaya, vol, i, p. 154.
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STATUTES RELATING TO MOHAM-
MADAN LAW.

——f—— : -
21 GHO. TLL ¢ 70, 8. 17

XVII. Provided always, and be it enacted, that the How the Su-

5 S 3 reme Court
Supreme Court of Judicature at Fort William in Bengal 5o Gator:

shall have full power and authority to hear and determine, mine actions
in such manner as is provided for that purpose in the said lét;ﬁ:;lﬁhﬂt}
Charter or Letters Patent, all and all manner of actions and iyats of Cal.
suits against all and singular the inhabitants of the said cutta:

City of Calcutta, provided that their inheritance and succes-

sion to lands, rents, and goods, and all matters of contract

and dealing between party and party, shall be determined,

in the case of Mahomedans, by the laws and usages of Maho-

medans, and in the case of Gentus by the laws’and usages of

Gentus ; and where only one of the parties shall be a Maho-

medan or Gentu, by the laws and usages of the defendant.

37 GEO. 111, ¢. 142, s. 18.

XIII. And be it further enacted, that the said Court, so Courts may

5 determine
to be erected as aforesaid, shall have full power to hear and suits against

5 . 4 ¥ . inhabi-
dete'rmme all suits and actions that may be' brought against fsztlsna:c(;rd_
the inhabitants of Madras and Bombay respectively, in the g‘ﬁ% t‘: “‘z ¥

{ > arter, bul
manner that shall be provided by the said Charter; yet, their inheri-
P o T . tance of

nevertheless, the}r inheritance and succession to lands, rents, lands, &c., to
and goods, and all matters of contract and dealing between be determined

- ) ag would have
party and party, shall be determined, in the case of Maho- been done ina

t' of -
medans, by the laws and usages of the Mahomedans, and Zﬁd“ifhffe“;f,;
where the parties are Gentus, by the laws and usages of the ﬁg”t’e’ di“'M“‘

medan or
Gentus or by such laws and usages as the same would have Gentu; by the
F-fon : : , usages of the
been determined by if the suit had been brought, and the action defendant, &o.

11
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commenced in a native Court: and where one of the parties
shall be a Mahomedan or Gestu, by the laws and usages of
the defendant; and in all suits so to be determined by the
laws and usages of the natives, the said Court shall make
such rules and orders for the conduct of the same, and frame
such process for the execution of their judgments, sentences,
or decrees, as shall be most consonant to the religions and
manners of the said natives, and to the said laws and usages
respectively, and the easy attainment of the ends of justice ;
and such means shall be adopted for compelling the appear-
ance of witnesses, and taking their examination, as shall be
consistent with the said laws and usages, so that the said
suits shall be conducted with as much ease, and at as little
expense, as is consistent with the attainment of substantial
Justice,



“REGULATIONS RELATING TO
MOHAMMADAN LAW.

REGULATION V. OF 1799.

PASSED ON THE SRD OF May 1799.

4 Regulation to limit the interference of the Zillak Cowrts
of Diwdmt Addlat in the Execution of Wills, and ad-
manistration to the Estates of persons dying Intestate.

L. Doubts having been entertained to what extent and in Preamble.

what manner the Judges of the Zillah Courts of Diwéni
Adilat in the Provinces of Bengal, Bahér, Orissa, and Benares,
are authorized to interfere in cases wherein the inhabitants
of the above provinces may have left wills at their decease,
and appointed executors to carry the same into effect, or may
have died intestate, leaving an estate real or personal—with
a view to remove all doubts on the authority of the Zillah
Courts in such cases, and to apply thereto, as far as possible,
the principle that in suits regarding succession and inheri-
tance the Mahomadan laws with respect to Mahomadans and
the Hindu laws with regard to Hindus be the general rules
for the guidance of the Judges, the Vice-President in Coun-
cil has passed the following Regulation, to be considered in
force from the period of its promulgation in the above pro-
vinces respectively,

IL In all cases of a Hindu, Mussalmah, or other Person Exscntors to

subject to the jurisdiction of the Zillah Courts having at his gﬂi‘i’mm
death left a will and appointed an executor or executors to and others

carry the same into effect, and in which the heir to the de- 3&2&3}?&
ceased may not be a disqualified landholder subject to the Taxthollon;

3 take
superintendence of the Court of Wards under any Regula- chasz:ge of the \

tion relative to the jurisdiction of the Court of Wards, the giitﬁgg,‘i‘;d

executors so appointed are to take charge of the estate of the Proceed in

e k A exeoution of
deceased, and proceed in the execution of their trust accord- their trust,

ing to the will of the deceased and the laws and usages of the :;;lfﬁ,l:tﬁz;ym
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thle: Ju(fiﬁge, ik country, without any application to the Judge of the Diwéni
gof;%m‘gt? Adélat or any other officer of Government for his sanction ;
and the Courts of Justice are prohibited to interfere in such

Courts of 2 q
Justice prohi- CA5€S except on a regular complaint against the executors

:eit?d to in- : for a breach of trust or otherwise, when they are to take
rferein suc ] o Cn 3

cases except  €Ognizance of such complaint in common with all others of a
on a regular
complaint,

REGULATIONS RELATING TO MOHAMMADAN LAW.

civil nature,

[This section, so far as it relates to the executors of persons, who are
not Mahomadans, but are subject to the jurisdiction of a District Court
in the territories subject to the Lieutenant-Governor of Bengal, was
repealed by section 4, Act XXI. of 1870.]

Iﬁiﬁ;&gﬁ III, In case of a Hindu, Mussalman, or other person sub-
testate, en-  ject to the jurisdiction of the Zillah Courts dying intestate,
:ﬁﬁ:o the ~ but leaving a son or other heir who by the laws of the coun-
whole estate try may be entitled to succeed to the whole estate of the

and not sub- e
jech to the  deceased, such heir, if of age and competent to take the

£ = ;
%’ﬁs"’m possession and management of the estate, or, if under age or
their guar-  jncompetent and not under the superintendence of the Court

dians not re- H . . ¢
quiredto  of Wards, his guardian or nearest of kin, who by special

%%ﬁz:zf appointment or by the law and usage of the country may be
Justice for - gythorized to act for him, is not required to apply to the
permission to X 4.0 !

take posses- Courts of Justice for permission to take possession of the
Zg‘zgt‘;f :g?-ar estate of the deceased, as far as the same can be done with-

:ﬁ:ggﬂ‘;"v‘zgne out violence, and the Courts of Justice are restricted from
1 = o -

lence. interference in such cases except a regular complaint be pre-
And Courts .

of Justics re. ferred, when they are to proceed thereupon according to the
stricted from general Regulations,

interference

without a re-  [So much of ss, 2 and 3 as restricts the interference of the Civil Courts

g;ﬂf“tcom' in cases of inheritance by minors was repealed by s. 1, Act XL. of 1858.
aint, Q. 7]

More Hens IV, If there be more heirs than one to the estate of a

than one to i 1
the estate of PETSOD dying intestate, and they can agree among themselves
an intestate in the appointment of a common manager, they are at
may appoint .. : £

a common | liberty to take possession, and the Courts of Justice are
manager a0d pestricted from interference without a regular complaint, as

take posses- < ¥ ; . _
sion as in the in the case of a single heir ; but, if the right of succession
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to the estate be disputed between several claimants one or case of a

q single heir.
more of whom may have taken possession, the J udge, on a B‘ﬁ% if the
o c . o : : g right, of
regular suit being pleferred. by the pa~1ty out of possession, s
shall take good and sufficient security from the party or disputed, the

- . . . . g 5 Judge on a
parties in possession for his or their compliance with the regflm. Rt

o . Qe G to take secu-
Judgment that: may .be pz}ssed - t.-he suit; or, in def?jﬂlt rity from the
of such security being given within a reasonable period, party in pos-

0 5 i . 5 session; or,

may give possession, until the suit may be determined, t0 in dofault of
the other claimant or claimants who may be able to give Such security,
! E f may put the

such security—declaring at the same time that such posses- other claim-
S h o . ants giving it
Slon 1s not in any degree to affect the right of property at issue in possession.
between the parties, but to be considered merely as an admi- Such posses.

; : sion not to
nistration to the estate for the benefit of the heirs who may a}’f?: tge
on investigation be found entitled to succeed thereto. ;egrty.o e

V. In the event of noneof the claimants to the estate of In what cases
0 5 2 4 ., theJudgemay

a person dying intestate being able to give the security appoint an
required by the preceding section, and in all cases wherein 0™ mistrator
there may be no person authorized and willing to take and manage-
charge of the landed estate of a person deceased, the Judge :;i::eogfﬂ;z
within whose jurisdiction such estate may be situated (or in 2testate.
which the deceased may have resided, or the principal part
of the estate may lie in the event of its being situated within
two or more jurisdictions) is authorized to appoint an
administrator for the due care and management of such
estate, until, in the former case, the suit sdepending between And when
the several claimants shall have been determined, or, in the :;‘:EOZ“;’;‘E;“‘
latter case, until the legal heir to the estate or other person ¢ease.
entitled to receive charge thereof as executor, administrator,
or otherwise, shall attend and claim the same ; when, if the
Judge be satisfied that the claim is well-founded, or if the same
be established after any enquiry that may appear necessary,
the administrator appointed by the Court shall deliver over
the estate to him with a full and just account of all receipts .

and disbursements during the period of hig administration,
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Seourity tobe VI, In all instances of an administrator being appointed
ieenom  under this Regulation, he is, previous to entering upon the
iﬁriiﬁﬂiiﬁfig execution of his office, to give good security for the faithful
Regulation; discharge of his trust in a sum proportionate to the extent
lﬁi;ﬁr“;}ﬁ:‘l’r thereof; and the Judge appointing him is authorized to fix
:{')‘%‘Z*‘E‘x‘::dis for him (subject to the approbation of the Court of Sddr
*  Diwdni Addlat to whom a report is to be made in such in-
stances) an adequate personal allowance to be paid out of the
proceeds of the estate, and to be a percentage thereupon

after deducting the expenses of management.

[Ss. 5 and 6 have been amended by Reg. V. of 1827, which provides
that the Clivil Court shall issue a precept to the Collector, directing him
to attach the estate and appoint a person for the proper care and manage-

ment thereof, &ec.]
Judgeshow  VIL The Judges of the Zillah Courts, on receiving infor-

0 proceed in : 1s o . S S
cases of per. mation that any person. within their respective: jurisdictions
sons dying  has died intestate leaving personal property, and that there

intestateleav- | 4
ing personal is no claimant to such property, are to adopt such measures

. gﬁ‘,’,ﬂ%’i{,:ﬁe as may be necessary for the temporary care of the property, and
:‘1:15;11;?1 30 toissue an advertisement in the current languages of the coun-
try, requiring the heir of the deceased or any person entitled

to receive charge of his effects to attend for this purpose—

such advertisement to be published on the spot where the

property was found,-at the Diwfni Adélat kachahri of the

Zillah, and, if ascertainable, at the dwelling-place of the

deceased, or, if the deceased were a European, in the Cal-

cutta, Gazette—after which, should any person attend and

satisfy the Judge of his title to the property, or to receive

charge thereof as executor, administrator, or otherwise, the

same is to be delivered up to him on repayment of any

necessary expense incurred in the care of it. Should no

claim be preferred within the twelve months next ensuing,

an inventory of the property and report of the circumstances

of the case is to be transmitted to the Governor-General in

Counecil for hig orders,



HEGULATIONS RELATING TO MOHAMMADAN LAW,

P

18[ % Acts XIX. of 1841, XXVII. of 1860, X. of 1865, and XXI. of
70.

This section was modified by s. 6, Reg. XV. of 1808, which, referring

to the 39th and 40th Geo. I1L., cap. 7 9,:'5. 21 (which enacted that, when
a British subject died intestate, and neither a creditor nor next of kin
applied for letfers of administration, the Register of the Supremo Court
should administer to the estate of the deceased), directed Zillah J udges,
whenever a British Buropean subject died within the limits of their
jurisdictions, and no will was to be found among the effects of the
deceased, to report the circumstance without delay to the Register of
the Supreme Court, retaining the property in their charge until letters
of administration were obtained by the Register or some other person,
when the property was to be delivered over to the person obtaimng‘st_mh
letters, or, if a will were found subsequently, to the person obtaining
probate of the will.

The law continued in this state up to 1855, when s. 6, Reg. XV. of
1806, was repealed by s. 53 of the Administrator-General’s Act, VIIL.
of 1855. S. 54 of this Act, however, retained the modification of 1806,
though making no specific mention of s. 7, Reg. V. of 1799. The very
language of the old Regulation was used with one alteration merely, viz.
that the Zillah Judge was mow to report to the Administrator-Ge-
neral, instead of to the Register of the Supreme Court. In 1865 the
Indian Succession Act was passed, applicable to all Europeans. Under
this Act District Judges in the Mofussil were first vested with the power
of granting probate and letters of administration. For this and other
reasons it became necessary to amend the law relating to the office of
the Administrator-General, and Act XX1V. of 1867 was passed for this
purpose. 8. 61 of this Act contained amended provisions corresponding
to those of s. 54 of Act VIIL of 1855, which was repealed. These pro-
visions were wider than those of the former Act and Regulation, for they
related to all persons other than Hindus, Mahomadans, or Budhists, or
persons exempted under 5. 332 of the Indian Succession Act. Act XXIV.
of 1867 was repealed by the Consolidating and Amending Act, IL. of
1874, section 64 of which re-enacted the same provisions, which are as
follows :—When any person other than a member of the above classes
dies, leaving assets within the limits of the jurisdiction of a District
Judge, it is the Judge’s duty to report the circumstance without delay
to the Administrator-General, retaining the property under his charge, or
appointing an officer under the provisions of s. 239 of the Succession
Act to take and keep possession of the same, until the Administrator-
General shall have obtained letters of administration, or until some other
person shall have obtained such letters or a certificate from the Adminis-
trator-General, when the Judge must deliver over the property to the
person obtaining such letters of administration or certificate, or, in the
event of a will being discovered, to the person who may obfain probate

of the will.]

VIII. Nothing in this Regulation is to be understood to Nothing in
$oe s b S [ thi -
limit or alter the jurisdiction of the Court of Wards in the t;(:,sl E’: %?,1,11?,;,
appointment of managers or guardians for disqualified land- 9‘; f‘lﬁ‘i"'é.the ;
4 y : jurigdiction of
holders, or in any case wherein & special power may be the Qourt of

vested in the Court of Wards, Wards,
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REGULATION XI. OF 1793.
PASSED ON THE 1ST oF MAY 1793,

4 Regulation for removing certwin restrictions to the
operation of the Hindw and Mahomadan Laws with
regard to the Inheritamce of Landed Property subject
to the Payment of Revenue to Government,

A custom, originating in considerations of financial con-
venience, was established in these Provinces under the native
administrations, according to which some of the most exten-
sive zeminddris are not liable to division. Upon the death
of the proprictor of one of these estates, it devolves entire to
the eldest son or next heir of the deceased to the exclusion
of all other sons or relations. This custom is repugnant
both to the Hindu and Mahomadan laws, which annex to
primogeniture no exclusive right of succession to landed
property, and consequently subversive of the rights of those
individuals, who would be entitled to a share of the estates
in question, were the established laws of inheritance allowed
to operate with regard to them as well as all other estates,
1t likewise tends to prevent the general improvement of the
country, from the proprietors of these large estates not
having the means, or being unable to bestow the attention
requisite for bringing into cultivation the extensive tracts of
waste land comprised in them. For the above reasons, and
as the limitation of the public demand upon the estates of
individuals as they now exist, and the rules preseribed for
apportioning the amount of it on the several shares of any
estates, which may be divided, obviate the objections and
inconveniences that might have arisen from such divisions
when the public demand was liable to annual or frequent
variation, the Governor-General in Council has enacted the

following rules,

[The custom here alluded to was concerned with extensive zemindaris
or principalities, not with petty states,—Kali Dass Mitter v. Harish
Chandra Laik, 2 Sev. 157.]
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IL. If any zemindér, independent talukdér, or other actual Landed pro-
perty to de-

proprietor of land, shall die without a will, or without hav- scend accord-

g 500 . ing to the Ma«
Ing declared by a writing, or verbally, to whom and in what ;e dan or

manner his or her landed property is to devolve after his or Hindu law,

. - unless the
her demise, and shall leave two or more heirs, who, by the last proprie-
Mah g 5 £ tor shall have

ahomadan or Hindu law (according as the parties may othorwise :
be (.>f the former or latter persuasion), may be respectively ‘ii;sg":&‘ig;‘”
entitled to succeed to a portion of the landed property of sanctioned by

those laws.
the deceased, such persons shall succeed to the shares to R
which they may be so entitled.

ITL. If any zemindér, independent talukdar, or other actual Two or o
< ; Y : . . pevsons suc-
proprietor of land, shall die without a will, or without having ceeding to an

8.0 . tate, to b
declared by a writing, or verbally, to whom and in what i la;be,rty o

mauner his or her landed property is to devolve after his or;"iﬁigu";;
lier demise, and shall leave two or more heirs, who, by the ded estate; or

’ . . one or more
Mahomadan or Hindu law (according as the parties may be onall of the

of the former or latter persuasion), shall be respectively en- sharers allow-
. % ed to have se-
titled to succeed to a portion of the landed property of the parate posses
deceased und he rul ntained in that i i Dion ot dugies

8 under the rule contained in that section, such gpeip shares ;

persous shall be at liberty, if they shall prefer so doing, to g‘;.'ﬁ‘l’e" PR
hold the property as a joint undivided estate. If one or Ezi‘anit‘;f:&to
more or all of the sharers shall be desirous of having separate shayes as a
Ppossession of their respective shares, a division of the estate f;gte';:aﬁii'
shall be made in the manner directed in Regulation XXV,

1793, and such sharer or sharers shall have the separate

possession of such share or shares accordingly. If there shall

be three or more sharers, and any two or more of them shall

be desirous of holding their shares as a joint undivided f
estate, they shall be permitted to keep their shares united
accordingly,

IV. If any one or more of such sharers shall apply to have Manager talke
! . 3 b appointed to
the separate possession of his or their share or shares, the shares hela
Proportion of the public jamé charged upon the whole estate, ;‘elﬂt’;m pro-
12
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Sha:G:theld swhich is to be assessed upon such share or shares, is to be
separate

REGULATIONS RELATING TO MOHAMMADAN LAW.

how tobe  adjusted according to the rules prescribed in section 10,
assessed.—  Rooylation T, 1793, If the estate is held khds or let in

farm, the provisions contained in section 11, Regulation L,
1793, regarding estates so circumstanced, which may be
divided, will be applicable to it.

This Rezala- V. Nothing contained in this Regulation is to be con-
tion not to : d
prevent per- strned to . . .« . .

ons t fer- s 5
:i;; e VI . prohibit any actual proprietor of land bequeath-
property in  jno or tr ing by will a declaration in writing
B R ng; ot tlanstiernno kfy will, or by a declaratiot g,
and to whom or verbally, either prior or subsequent to the 1st July 1794,
they ma g . 9
il p,.zpe,., his or her landed estate entire to his or her eldest son or
provided the pevt heir or other son or heir in exclusion of all other sons
transferbenot .
repugnant to or heirs, or to any person Or persons, or to two or more of
the Hindu o - . l . f “ l = = S I - =
N Maloma. his or her heirs in exclusion of ‘all other persous or leirs, in
dan law, or  the proportions and to be held in the manner which such
the Regula- X j 5
tions of the proprietor may think proper, provided that the bequest or
Governor- ! & )

Geneer in  transfer be not repugnant to any Regulations that have been
Dopnos. or may be passed by the Governor-General in Council, nor
" contrary to the Hindu or Mahomadan law ; and that the
bequest or transfer, whether made by a will or other writing

or verbally, be authenticated by, or made before, such wit-

nesses, and in such manuer, as those Iaws and Regulations

respectively do or may require.

“[A was the owner of a large zemindari, which had been in his family
many generations before the Hast India Company acquired the Diwéni, and
was during that period an impartible R4j descending on the death of
each successive Rajah to his eldest male heir according to the rule of
primogeniture, such heir taking the whole, subject to the obligation of
making allowances for maintenance to the junior members of the family.
From 1767 A opposed the Company’s authority. He was driven out by
the Company’s troops, and there was a virtual confiscation of his interest
and that of his:descendants in the property, and the assertion of full
dominion over it on the part of the Bast India Company. In 1790,
when the Decennial Settlement was in contemplation or in course of
being made, the Government of Lord Cornwallis granted the property to
B. a winor and the grandson of A's cousin, whom A had murdered in
one of his raids. In 1802, B attained his majovity. He was not dis-
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Bguished by any title from other zemindars till 1837, when the title of
maharajih was first conferred upon him. B had two sons, who predeceas-
ed him, each leaving two sons. ~B’s elder son’s elder son waived his rights
In favor of his eldest son{), whom B desired to succeed him, as heir to
an twpartible rdj. B died in 1858, having executed a will in favor of C,
zu}d hzwiug made a consignment (taslim) of the réj to him. On B’s death,
his other three grandsons claimed three-fourths of the property as de-
scendible ab intesiato in four equal shares to the four grandsons according
to the ordinary course of Hindu law. The will was upheld both by the
Caleutta Hioh Court and before the Privy Council. It was, moreover,
he}d by their Lordships of the Privy Council that, in the absence of all
evidence to the contrary, the grant to B was a grant of the old zemindari
}Vlth_all its incidents ; and that, as no intention was expressed of alter-
Ing its descendible quality, this quality must be regarded a3 included in
f.he grant ; that the selection of a member of the old family, the next
IR Succession to the excluded line, though it could not make ancestral
what was self-acquired (and the property must be held self-acquired by
B), was Yyet strong to show that the intention of Government was to restore
the zemindari, as it had existed before the confiscation ; and that the
transaction was not o much the creation of a new tenure as the change
Of the tenant by the exercise of a vis major ; that Regulation XI. of
1793 could not alter the character of the grant made in 1790, nor could
1t be evidence of the intention of the Government in making a grant
thl‘ee’ years hefore the Regulation was passed.—Bahu Birpertab Sahi .
Maharajah Rajender Pertdb Sahi, 12 Moo. Id. Ap.1; 9 W. R., Priv.
Coun. Ap. 15,

See Reg. X. of 1800 post, and Notes thereto.]

REGULATION I. OF 1795.
PASSED ON THE 27TH oF MancH 1795,

4 Regulation for fizing in perpetuity the Revenue assess-
ed on the Lands in the Province of Benaves ; for the
more general Restoration of the amcient Zeminddrs ;
and for extending to the Province of Benaves the
Rules preseribed in Regulation XLI., 1793,

III. Fourth.—*The succession to zemindaris is to take
place according to the established laws, rules, and customs
of the country, as provided for in the Regulations passed, or
Which may be eunacted, for the Province of Benares,

L

Rule regard.
ing sucees-
sion to gemin.
dari,
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REGULATION XLIV. OF 1795.
PASSED oN THE 28TH OF AUGUST 1795,

A Regulation for removing certain restrictions to the ope-

 ration of the Hindw and Mahomadan Laws with re-

gard, to the Inheritance of Landed Property subject to

the Payment of Revenue to Government inm the Pro-
vinee of Benares.

Preamble, ON grounds similar to those stated in the Preamble to
Regulation XI., 1793, for removing certain restrictions to the
operation of the Hindu and Mahomadan laws with regard to
the inheritance of landed property subject to the payment of
revenue to Government in the Provinces of Bengal, Bahar
and Orissa, the following rules have been enacted for the
Province of Benares.

After the II. After the first day of the Fussily year 1204, if any

beginning of

the Fllxzsggy talukddr, zemindér, or other actual proprietor of land, shall
e pro- die without a will, or without having declared by a writing

periy to de-. o1 yerbally, to whom and in what manner his or her landed

scend accord- ‘ , >

}‘&f tothe  property is to devolve after his or her demise, and shall leave
ahomadan . :

or Hindu law, two or more heirs, who by the Mahomadan or Hindu law

unless the last - ¢ !
e (according as the parties may be of the former or latter per-

shall have  guasion) may be respectively entitled to succeed to a portion
otherwise

disposed of it of the landed property of the deceased, such persons shall

Z;‘chéﬁw succeed to the shares to which they may be so entitled,

those laws. 4

Twoormore  LIL, If any talukd4r, zemind4r, or other actual proprietor

52;3‘,’:; to  of land, shall die subsequent to the period specified in sec-

an estafe 0 ti5n 9 without a will, or without having declared by a writing

be at liberty ; <) ) A 8

to hold i(;:.ags a or verbally, to whom and in what manner his or her landed

joint undivi- . : o

Jod ostate;  property is to devolve after his or her demise, and shall
leave two or more heirs, who by the Mahomadan or Hindu
law (according as the parties may be of the former or the

latter persuasion) shall be respectively entitled to succeed to



a portion of the landed property of the deceased under the or one, or

rule contained in that section, such persons shall be at ?ﬁ?ii,ﬁfeﬂ"f
, %ik?erty, if they shall prefer so doing, to hold the property as a iﬁfiip“& o
Jownt undivided estate. If one, or more, or all of the sharers possession of
shall be desirous of having separate possession of their re- e
spective shares, a division of the estate shall be made in the

Manner directed in Regulations: XXV, 1793, and XXVIL,,

1795, and such sharer or sharers shall have the separate pos-

session of such share or shares accordingly. If there shall be ortwoormore.
three or more sharers, and any two or more of them shall be ;ﬁ,’ﬁ;ﬁfﬁ?

desirou : . . - hold their
s of holding their shares as a Joint undivided estate, s

they shall be permitted to keep their shares united accord- joint nndivi-
in gly. ded estate.

IV, It is to be understood that, if any one or more of Shares held
such sharers shall apply to have the separate possession of 22%‘;’::;;3;
his or their share or shares, the proportion of the public jam4
Charged upon the whole estate, which is to be assessed upon
such share or shares, is to be adjusted according to the rules

Preseribed in section 7, Regulation XX VII., 1795,

V. Nothing contained in this Regulation is to be constru- This Regalas
ed to entitle any person to a share of an estate which May i p

be ow held entire by any individual, or that may devolve g?zﬁ:%a:;ﬁg
€utire to any individual prior to the beginning of the Fussily year1204, and
year 1204 in exclusion of the other heirsof the last pro- f};‘;‘:;;;’iﬁ‘t’m,
Prietor under the custom in virtue of which such individual spectively.
Mmay so hold or succeed to the whole of such estate, and for
the future abolition of which this Regulation is enacted ;
but such person or persons are to be considered bound in the
ases specified in clause tenth, section 35, Regulation XXII,,

1795, by what they had acquiesced in.

VI Nor to prohibit any actual proprietor of land be- Nor to pre-

. 5 . A :  vent persons
queathing or transferring by will, or by a declaration in mnsf-)emng

Writing, or verbally, either prior or subsequent to the Fussily their property
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year 1204, his or her landed estate entire, to his or her
eldest son or next heir or other son or heir in exclusion of all

ner and to
whom they
may think . 2 )
proper, pro- Other sons or heirs, or to any person or persous or totwoor more
vided the — of his or her heirs in exclusion of all other persons or heirs

transfer be LY ) }
not repug-  in the proportivns and to be held in the manner which such

i'ﬂiiflﬁoof.hf[a_ proprietor may think proper, provided that the bequest or
g:’;‘hajfi"eiaw transfer be not repugnant to any Regulations that have been
lations of the or inay be passed by the Governor-General in Council, nor
gg:z;:{):n contrary to the Hindu or Mahomadan law, and that the
BnEEns bequest or transfer, whether made by a will or other writing

or verbally, be authenticated by, or made before, such wit-

nesses and in such manner as those laws and Regulation re-
spectively do or may require,

REGULATION X. OF 1800.
PASSED oN THE 11TH oF DECEMBER 1800.

A Regulation for preventing the Division of landed Es-
tates in the Jangal Maldls of the Zillah of Midnapur
and other Districts. -

By Regulation X1T.,, 1793, the estates of proprietors of land
dying intestate are declared liable to be divided among the
heirs of the deceased agreeably to the Hindu or Mahomadan
laws. A custom, however, having been found to prevail in
the Jangal Mahéls of Midnaptr and other districts, by which
the " succession to landed estates invariably devolves to a
single heir without the division of the property, and this
custom having been long established and being founded in
certain circumstances of local convenience which still exist
—the Governor-General in Council has enacted the following
rule to be in force in the Provinees of Bengal, Bahér, and
Orissa from the date of its promulgation,

Preamble.
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L. Regulation XT, 1793, shall not be considered to sn.per- f\?r;:g\;;z:)f;?:“
sede or affect any established usage which may have obtained 3, oparate
. . Sl . the Jangal
n the Jangal Mah4ls of Midnapur and other districts, by Mabals of

which the succession to landed estates, the proprietor of:\)s:g;a};graud ;
which may die intestate, has hitherto ‘been considered to g,

devolve to a single heir to the exclusion of the other heirs
of the deccased. In the maldls in question the local custom
of the country shall be continued in full force as heretofore,
and the Courts of Justice be guided by it in the decision of ai]
claims which may come before them to the inheritance of
landed property situated in those muhdls.

[See ss. 36 and 37 of Reg. XTI. of 1805.

The construction to be put upon this Regulation and Reg. XI. of 1793
read together was discussed in Raja Didar Hoseinv. Rani Zahwranissa,
IL. Moo. Ind. Ap. 476. Their Lordships of the Privy Council said :—
“ It was, however, contended on the part of the appellant, that the Reg.
of 1793 was repealed with respect to this zemindari by another Regula-
tion (X of 1800). . . . . . . - . Butitis clear to their Lord-
ships that this latter Regulation did not apply to undivided zeminddris
in which a custom might prevail that the inheritance should be indivi-
sible, but only to the jangal mahdls and other entive.districts, where local
custom prevails. The construction contended for, »iz. that every indi-
vidual zemindéri, in which the custom had been that it should descend Construction
entire, was exempted, would repeal the Regulation of 1793 altogether ; of Regs. XI. of
whereas it is cloar that it was intended to be partially repealed only.” 1793 and X. of

n an earlier portion of the same judgment, their Lordships said :— 1800,
“Two grounds, therefore, on which the appellant has rested his claim
having failed, it now becomes  necessary to dispose of the third, that
principally insisted upon in the argument before us, viz. the supposed
family custom that the zeminddri had never been separated, but devolved
entire or. every succession, and that such custom was still in force. If
the existence “of the custom in point of fact was the question to be
determined by their Lordships, they would have ®ntertained some doubt
upon it ; for the circumstance that the zeminddri had been held entire
for a very long period would seem to indicate that the ordinary rules of
succession had not been applied to it, and gives great countenance to the
supposition that such a eustom existed.  But, supposing that were so,
their Lordships are el arly of opinion that the family usage cannot
exempt this zeminddri from the operation of the Ree.” XI. of 193"
This case seems to decide that in the provinces of Bengal, Bahar, and Orissa,
local custom prevailing in an entire distriet may, though family usage
cannot, make a zemindari impartible and descendible to a single heir in
cases to which Bengal Reg. XT. of 1793 is applieable. Tn the case of
the Tirhut Raj* their Lordships said :—% We apprehend that the prin.

\g G'lﬂc;“h Dutt Sing v. Maharaja Mohsshur Sing and others, VI, Moo, Iml;
Ap. 187.
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ciple upon which we are about to proceed in this case admits of no doubt
or question whatever. By the general law prevailing in this district
(Tirhut), and indeed generally under the Hindu law, estates are divisible
amongst the sons when there are: more than one son; they do not
descend to the eldest son, but are divisible amongst all. With respect
to a raj, asa principality, the general rule is otherwise, and must be
so. It isa sovereignty, a principality—a subordinate sovereignty and
principality, no doubt, buf still a limited sovereignty and principality—
which, in its very nature, excludes the idea of division in the sense
A ’ in which that term is used in the present case. Again, there is no
doubt that the general law with respect to inheritance, as well as with

respect to other matters, may, in the case of great families, where it is

shown that usage has prevailed for a very long series of years, be con-

trolled, unless there be positive law to the contrary. Now, it is said in

this case that there is no positive law which excludes the divisibility,

unless it be clearly proved to be an ancient raj, which it is denied that

Reg. XI. of . itis. But Reg.XI. of 1793 really has no bearing upon the case, for the
1798 has mo  Regulation of 1793 is confined to cases in which there is no deed and
application o will executed. While there is a deed, or where there is a will, it
where there  oes not give a validity to that deed or that will which the deed or will
igadeed or (o nld not otherwise possess, but leaves it precisely where it stood
el before ; therefore the Regulation of 1793 and Reg. X. of 1800 and the
authorities upon this point, which have been referred to, do not appear
to their Lordships to be at all involved in the consideration of the
present case.” In this case there was a deed of gift by the late R4ja
to his eldest son. The decision did not turn on the point whether family
usage can render a zemindari impartible in cases to which the Regulation
applies. It was decided merely that a raj, in respect of which there is
evidence of family usage of impartibility, is an exception to the general
rule of Hindu law as to partibility. Whether this general proposition
would be affected by Reg. XI. of 1793 was not a question which avose,
there being a-deed of gift, and the Regulation being therefore ina({)pli-
cable. Family usage through fourteen generations was proved, and the
custom founded thereon was held to be a good custom in respect of a
r4j. In the Hunsapur case* (Babu Birpertab Sahi v. Maharajak
Rajendra Pertab Saki, X11, Moo. Ind. Ap. 1, and IX W. R. P. C. 15),

" their Lordships spoke of Reg. XI. of 1783 as “a general law, which
confessedly does not affect the descent of large zemindaris held as rdj, or
subject to lkulachar or family custom.” It may be observed, however,
that in this case also there was a deed or will, the validity of which was
held to have been proved. In the Shoosung case the High Court held
(IL. W. R. Civ. Rul. 80) that the estate in question was not an indivisible
véj, and that an alleged family custom of descent to the eldest son to the
exclusion of the other sons had not been proved. In appeal to the Privy
Council, the decision on the first point was not seriously contested, and
remained undisturbed. Their Lordships, having expressed their opinion
that the estate after settlement with Government was held as an or(}l)imn'y
zemindari, observed that such settlement would not of itself have operated
to destroy a family usage regulating the manner of descent. “It
would nob have had this effect,” they proceeded, “in the case of a well-
established r4j (see Babu Birperiab Sahi v. Maharajah Rajendra

* For this case before the Caleutta High Court, see W. R. Sf)ecinl No. 97,
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ab Saki, XIT Moo. Ind. Ap. 1), and even in the case where the
origin could not be shown, it may be assumed that it would not of itself
affect an existing family custom. Reg. XT. 1793 was passed soon after
this settlement. That Regulation has been held not to be applicable to
the succession of a well-established 14j (see XII. Moore 1; and VI,
Moore 161—7), But the respondents contend that, notwithstanding
the qualification placed upon it by Reg. X. 1800, it does govern a case
like the present, where the claim rests only on a continving family
usage, and not on the peculiar character of the zemindari itself or on a
local or district custori (see Raja Didar Hosein v. Rani Zahuranissa,
IT. Moo. Ind. Ap. 411). Their Lordships do not think it necessary to
give any opinion on the positive effect of Reg. XT. 1793, for they think
that in the present case there is sufficient ground for the presumption
that, after the settlement and this Regulation, the family were induced
to regard the former state of things and the ancient tenures, whatever
they were, at an end, and to consider and treat the property as an ordi-
nary estate held under the British Government; and their acts show
that they did so consider and treat it.”—XIX W, R. Civ. Rul. 10. As
the family custom set up was found to be no longer in existence, it thus
became unnecessary to decide the question of the effect of the Regula-
tion upon a zemindari. Should this exact point ever arise, it may
perhaps be held that Reg. XI. of 1793 was merely intended to do away
with the custom referred to in the preamble, iz a custom originating
under the native administrations in considerations of financial conve.
nience, and repugnant both to Hindu and Mahomadan laws ; and that
it was not intended to interfere with any custom consonant with those
laws, and having an origin wholly distinet from that here indicated.
The case of the Nadia raj, which is another example of an impartible
principality, was decided in 1792 before Reg. XI. of 1793 was passed
(Strange’s Hindu Law, Vol. IT., p. 447). Tt was said in the judgment;
in this case, that by the 137th Article of the (old) Regulations it is
directed that in cases of succession to zemindsris the Judge do ascertain
whether they have been regulated by any general usage of the pargand
where the disputed land is situated, or by any particular usage of the
family suing ; and do consider in his decision the weight due to the
evidence on this head. The following cases may well be referred to in
connection with what has just been said :—Anand Lal Singh Deo v.
Maharaja Dheraj Garud Narain Deo Bakadur, V. Moo. Ind. Ap.
82 * Rawat Arjan Singh and Rawat Dazrjan Singh v. Rawat
Ghansiam Singh, V. Moo. Ind. Ap. 169: Kattama Nauchiar v. The
Raja of Shivagangah, IX. Moo. Ind. Ap. 539 (“The zemindari is ade
mitted to be in the nature of a principality, Jimpartible and capable of
enjoyment by only one member of the family at a time. But whatever
suggestions of a special custom of descent may heretofore have been
made (and there arve traces of such in the proceedings), the rule of suc-
cession to it is now admitted to be that of the general Hindu law pre-
valent in that part of India (district of Madura, Madras Presidency),
with such qualifications only as flow from the impartible character of
the subject”): the cases connected with the Tipperah Réj, viz. Ram
Ganga Deo v. Durga Mani Juba-Raj, Ben, S. D. A. Rep. Vol. I.
p- 200: B Chandra Juba-Raj v. Nilkrishna Takur and others,

# See also for this case, Ben, 8. D, A, Rep. Vol, VI, p. 282,
13

h



@,

REGULATIONS RELATING TQ MOHAMMADAN LAW,

1. W. R. Civ. Rul. 177, and Nilkrishto Deb Barmano v. Bir Chandra
Lakur (in appeal before the Privy Council), III. B. L. R. P. C. 19
{“ Where a custom is proved to exist, it supersedes the general law, which,
however, still regulates all beyond the custom”):—Rani Bistoprea
Patmahadea v. Basudeb Dul Beworti Palnaick, II. W. R. Civ. Rul.
232 (Keonghur Raj in Cuttack—Sons by wife of a lower caste rank
after sons of same caste with Raja) :—Nityanand Mardirajv. Srikaran
Juggernath Bewartak Patnaick, 11I. W. R. Civ. Rul. 116 (Attgurh
Raj in Cuttack—Brother to be preferred to son by a slave-gitl) :—Raja
Nagendra Narain v. Raghunath Narain Deo, Suth. Rep. Jan.—July,
1864, 20 (Fulkusunah, Manbhoom):—ZLogin and another v. Princess
Victoria Gauramma aff Coorg, 1. Jur. O. 8. 109 :—ZLalla Indernath
Sahi Deyw v. Takur Kasinath Sahi and others, Ben. S. D. A. Rep.
for 1845, p. 17 :—Maharaj Kowar Basdeo Singh v. Makaraja Rudar
Singh Bahadur, Ben. S. D. A. Rep. for 1846, p. 22 :—Rani Haro
Sundars Debya v. Raja Bisonath Singk, Ben: 8. D. A. Rep. for 1847,
p- 339 :— Mutuvengada Chellasamy Manigar v. Tumbayasamy Ma-
nigar and others, Mad. S. D. A. Rep. for 1849, p. 27 :—and Jagannad-
karow v. Kandarow, Mad. S. D. A. Rep. for 1849, p. 112.

As to family usage unconnected with a 7aj or principality, the follow-
ing cases may be consulted :—Surendra Nath Rai v. Hiramani Bar-
mani, XI1I. Moo. Ind. Ap. 91, and I. B. L. R. P. C. 32. (*The pre-

valence in any part of India of a special course of descent in a family,

Family ngage differing from the ordinary course of descent in that place of the pro-
not connected perty of people of that class or race, stands on the footing of usage or

with a Raj.

custom of the family. It must have had a legal origin and have con-
tinuance (see Abraham v. Abraham)* and, whether the property be
ancestral or self-acquired, the custom is capable of attaching and of being
destroyed, equally as to both):—Doe d. Jagomohan Rai v. Srimati
Nimw Dasi, Morton’s Cases in Hindu Law by Montrion, p. §95. (“I
have no hesitation in saying that we are bound to take notice of any
special customs which may exist among the Hindus, or which can be con-
sidered as the law of any particular part of the country, but then there
must be an averment in the pleadings to show that this custom prevails,
and ought to be received as the law of that place, notwithstanding that
it varies from the general laws of the Hindus. Mr. Ellis of the Madras
Civil Service has shown that many customs’and usages have beenadopted
from a former people by their Brahminical conquerors, and have become
a part of the Hindu Code, althongh not i1 any degree founded on the
Shastras. It may be said that, from the year 1756 to the year 1765,
there was a double Government in this country, and during this period
there was no registry of any Regulations. To those who minutely study
the history of that period, it must be evident that many usages were then
infroduced that are now recognized as Hindu customs; and, if any of
the usages which were introduced at that period are relied upon as law,
we are bound to take notice of them, should it be shown to us that they
have become the written law of the land. But even if they have not
become written law, and they are specially pleaded, we must still recog-
nize them as a valid subsisting custom, on the presumption that this
¢ustom had its origin in some lawful authority, and there will be no more
difficulty in doing this than there is in recognizing the local customs of

# IX. Moo. Ind. Ap. 224.
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England "#:—Gopal Sindh Mién Data Mahapater v. Narattan
Sindk and others, Ben. S. D. A. Rep. for 1845, p. 195 :— Rasick Lal
Bhanj and others v. Purush Mani, Ben. S. D. A. Rep. for 1847,
P: 205 :—and Swmran Singh and others v. Khedan Singh and another,
Ben. S. D. A. Rep. for 1814, p. 116. As to the destruction of such
a custom by non-user or discontinuance, the following observations were
xade in Raja Raj Kissen Singh v. Ramjai Surma Mazumdar and.
others (XIX. W. R. Civ. Rul. 12) :—*Their Lordships cannot find any
principle or authority for holding that in point of law a manner of
descent of an ordinary estate, depending solely pn family usage, may not
be discontinued, soasto let in the ordinary law of succession. Such family
usages are, in their nature, different from a territorial custom which is
the lex loci binding all persons within the local limits within which it
prevails. It is of the essence of family usages that they should be
certain, invariable, and continuous; and well-established discontinuance
must be held to destroy them. This would be so when the discontinuance
has avisen from accidental causes ; and the effect cannot be less, when it
has been intentionally brought about by the concurrent will of the
family. Tt would lead to much confusion and abundant litigation, if
the law attempted to revive and give effect to usages of this kind after
they had been clearly abandoned, and the abandonment had been long
acted upon. ]

* Per Grey, C.J.

MADRAS REG. III. OF 1802.

XVL (cl. 2).—TIn all cases of a Mussulman, or ‘other Person Executors to

subject to the jurisdiction of the Zila Courts, having at his ﬁhgﬁﬁm

death left a will and appointed an executor or executors W’JOS‘?E:’«;;!
J - . g 5 are no 8-
to carry the same inte effect, and in which the heir to the qualified \

deceased may not be a disqualified landholder subject to the };":;’;;de“'

superintendence of the Court of Wards, the executors so charge of as-
appointed are to take to charge of the estate of the deceased, 2‘;112’;352_‘"’
and proceed in the execution of their trust according to the %’t‘;:"}zl‘;?g"
will of the deceased and the laws and usages of the country, cept on regu.
without any application to any Officer of Government for ‘5‘;;,“;‘;3’3’,‘:'{;“'
hissanction ; and the Courts of justice are prohibited to inter- S‘l‘c_h com-
fere 1n such cases, except in a regular complaint against the PR
executors for a breach of trust, or otherwise, when they are

to take cognizance of such gomplaint, in common with all
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sion of such
claims.

Law to be
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others of a civil nature, taking the opimion of their law
officers wupon any legal exception to the ewecutors, as well as
upon the provision to be made for the administration of the

REGULATIONS RELATING TO MOHAMMADAN LAW,

- estate, in the event of the appointed executor being set aside,

and generally wpon all points of law that may occur ; with
respect to which the Judge is to be guided by the law of the
parties, as ewpounded, by his law officers, subject to any
modifications enacted by the Governor in Council in the
form prescribed by Regulation I,, 1802.%

* Thig clanse, so far as it applies to Hindus, was repealed by Mad. Reg.
V. of 1829, 5. 2. So much of this clause as applies to law officers is repealed
by Madras Act No, V. of 1867.

BENGAL REG. XI. OF 1818,
PASSED oN THE 10TH OoF MAY 1816.

- 4 Regulation for receiving, trying, and deciding claims to

the vight of inheritance or succession in certaim tri-
butary estates in Zila Katak,
III. The Superintendent, in deciding cases of the above
nature, shail be generally guided by the established laws and
usages of the respective tributary estates.

BOMBAY REG. IV. OF 1827,
PASSED ON THE 1ST JANUARY 1827,

XXVI. The law to be observed in the trial of suits shall
be Acts of Parliament and Regulations of Government appli-
cable to the case ; in the absence of such Acts and Regulations,
the usage of the country in which the suit arose ; if none such
appears, the law of the defendant, and in the absence of
specific law and usage, justice, equity, and good conscience
alone,*

* Declared to apply to the whole of the Bombay Pregidency except the
Beheduled Districts, Aot No, XV, of 1874,
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AJMERE REG. III. or 1877.

A Regulation to declare and amend the law in force in
Ajmer and Merwdra.

S,

IV. In questions regarding succession, special property of Claims under

contracts of

females, betrothal, marriage, dower, adoption, guardianship, dower,

minority, bastardy, family-relations, wills, legacies, gifts,
partitions, or any religious usage or institution, the rule of
decision shall be the Mohammadan law in cases where the
parties are Mohammadans, and the Hindu law in cases
where the parties are Hindus, except in so far as such law
has been by legislative enactment altered or abolished, or
is opposed to the provisions of this Regulation :

Provided that, when among any class or body of persons,
or among the members of any family, any custom prevails
which is inconsistent with the law applicable between such
persons under this section, and which, if not inconsistent
with such law, would have been given effect to as legally
binding, such custom shall, notwithstanding anything herein
contained, be given effect to.

XXXII. When any claim is made under a contract of Rules of de-

dower entered into by a Mohammadan husband, whether such

cision in cases
of certain

claim is made during his life-time or after his death, and lasses.

whether it is a claim made by a plaintiff, or a claim by way of
set-off or lien made by-a defendant, the Court shall allow such
amount only as appears to be reasonable with reference to
the means of such husband, anything fo the contrary in such
contract notwithstanding,



ACTS RELATING TO MOHAMMADAN
LAW.
ACT V. OF 1843,
PASSED ON THE 7rH OF APRIL 1843,

An Act for declaring and dmencliﬂg the laow vegarding
the condition of Slavery within the Territories of the
Last India Company.’

Prohibition of 1. No public officer shall, in execution of any decree or

le of n
e ,i;hf:;s&s order of Court, or for the enforcement of any demand of

]g’:_‘;"u:g“of sla. Fenb or revenue, sell or cause to be sold any person, or the
very. right to the compulsory labor or services of any person on

the ground that such person is in a state of slavery.

Bar to en- 2. No rights arising out of an alleged property in the person
forcement of '
rights arising and services of auother as a slave shall be enforced by any

out of alleged . . 3 Sr ! 5 O Alb s
i Civil or Crlmmftl Court or Magistrate within the territories
personasa .. of the Kast Indix Company.
glave,

Bar to dis- 3. No person who may have acquired property by his own
1‘;:2;%‘1‘???):{' industry, or by the exercise of any art, calling, or prot’e.ssiox?,
gf;:eﬂrl}aosfla_ or by inheritance, assignment, gift, or bequest, sl‘mll be dlsp‘os-
very. sessed of such property, or prevented from taking possession

thereof, on the ground that such person, or that the person

from whom the property may have been derived, was a slave.
L

Penal offence 4. Any act which would be a penal offence if doue to a
Bgaingt al- a ence if done to any person
Jeia stave, free man shall be e.qml?y 2 offence s don y p

on the pretext of his being in a coudition of slavery.

3L
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AQT XXI. OF 1850.

PasseEp oN THE 117H OF APRIL 1850,

Amn Act for extending the principle of section 9, Regula-
tion VII., 1832, of the Bengal Code, throughout the
Territories subject to the Government of the East
India Company.*

WHEREAS 1t is enacted by section 9, Regulation VII,, Preamble.
1832, of the Bengal Code, that « whenever in any civil suit
the parties to such suit may be of different persuasions, when
one party shall be of the Hindu and the other of the
Mohammadan persuasion, or where one or more of the
parties to the suit shall not be either of the Mohammadan
or Hindu persuasions, the laws of those religions shall not
be permitted to operate to deprive such party or parties of
any property to which, but for the operation of such laws,
they would have been entitled;” and whereas it will be
beneficial to extend the principle of that enactment through-
out the territories subject to the Grivernment of the East
India Company, it is enacted as follows :—

1. So much of any law or usage now in force within the Law or usage

Ay | : SR
territories subject to the government of the” East India ;;rt]‘Sitr::eff,s

Company, as inflicts on any persoun forfeiture of rights or or affects,
rights on

property, or may be held in any way to impair or affect any change of
i Faithel b b ! 5 religion or |
rlght‘, of 1nberitance, by reason of his Or her renouncing, or jogsof caste

having been excluded from the communion of any religion, to cease to
: 5 . be eutoreed.

or being deprived of caste} shall cgase to be enforced as

law in the Courts of the East India Company, and in the

Courts established by Royal Charter within the said terri-

tories, }

# Deolared to apply to the whole of British India, except the Schedunled
Districts, Act No. XV, of 1874.

+ 13 Beng. 25, 76—76.

1 9 Moo, I. A. 239,
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ACT I. OF 1869.

ADOPTION BY MOHAMMADAN TALUKDARS oF OuDpH,

29. Every Mohammadan talukdsr, grantee, heir, or legatee, .
and every widow of a Mohammadan talukdir or grantee,
heir or legatee, with the consent in writing of her deceased
husband, shall, for the purposes of this Act, have power to
adopt a son whenever, if he or she were a Hindu, he or she
might adopt a son.

Such power shall be exerciseable only by writing executed
and attested in manner required by section 19 in' case of a
will and registered,

ACT NO. XXI. OF 1870.

RECEIVED THE GOVERNOR-GENERAL'S ASSENT ON THE
19tH JUuLy 1870,

An Act to regulate the Wills of Himdus, Jainas, Stlkhs, and
Buddhists tn the Lower Provinces of Bengal and in the
towns of Madras and Bombay.

Partial repeal 4. On and from that day, section 2 of Bengal Regulation
giliis)ialvl,ie. V. of 1799 shall be repealed so far as relates to the execu-
of 1299, 86C- tors of persons who are not Mohammadans, but are subject
i to the jurisdiction of a District Court in the territories sub-

ject to the Lieutenant-Governor of Bengal,

-



ACTS RELATING T0 MOHAMMADAN LAW,

ACT VI. OF 1871.
THE BENGAL CIVIL COURTS ACT.
RECEIVED THE GOVERNOR-GENERAL'S ASSENT ON THE
10TH FEBRUARY, 1871,

Awn Act to consolidate and amend the law relating to the
District and Subordinate Civil Courts in Bengal.

24. Where, in any suit or proceeding, it is necessary for Certain deci
- : . 5 d sions to be
any Court under this Act to decide any question regard- 4ocording to
ing succession, inheritance, marriage, or caste, or any religious native law,
usage or institution, the Mohammadan law in cases where
the parties are Mohammadans, and the Hindu law in cases
3 where the parties are Hiundus, shall form the rule of decision,

except in so far as such law has, by legislative enactment,
been altered or abolished.

In*cases not provided for by the former part of this section
or by any other law for the time being in force, the Court
shall act according to justice, equity, and good conscience,

ACT IV. OF 1872,
THE PUNJAB LAWS ACT.

RECEIVED THE GOVERNOR-GENERAL'S ASSENT ON THE
28TH oF MARrcH 1872,

An Act for declaring which of certain rules, laws, and re-

gulations have the force of law i the Pamjdb, and for
other purposes,

CiviL JUDICATURE,

LR o LR o S S R —

5. In questions regarding succession, special property of Decisions in

y . v 3 certain cases
females, betrothal, marriage, divorce, dower, adoption, 8Uar- tobe acoord-
dianship, minority, bastardy, family-relations, wills,

IOWa.Cies ing to native
g s e g > law,
gifts, partitions, or any religious usage or 1nstitution, the
rule of decision shall be—

14
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(@) any custom applicable to the parties concerned, which
i not contrary to justice, equity or good conscience, and has
not been, by this or any other enactment, altered or abolished,
and has not been declared to be void by any competent
anthority ; A

(b) the Mohammadan law, in cases where the parties are
Mohammadans, and the Hindu law, in cases where the par-
ties are Hindus, except in so far as such law has been altered
or abolished by legislative enactment, or is opposed to the
provisions of this Act, or has been modified by any such
custom as is above referred to.

ACTS RELATING TO MOHAMMADAN LAV,

ACT III. OF 1873.
THE MADRAS CIVIL COURTS ACT.
RECEIVED THE GOVERNOR—GENERAL'S ASSENT ON THE
21sT OF JANUARY 1873,
Amn Act to consolidate amd amend the law velating to the
Ciwvil Courts of the Madras Presidency subordinate to
the High Court.

Law adminis. 16. Where, in any suit or proceeding, it is necessary for

tered b : 1 . 8
Contin 1o any Court under this Act to decide any question regarding
petves, succession, inheritance, marriage or caste, or any religious

usage or institution,
(@) the Mohammadan law in cases where the parties are

Mohammadans, and the Hindu law in cases where the par-
ties are Hindus, or,

(b) any custom (if such there be) having the force of law,
and governing the parties or property concerned,

shall form the rule of decision, unless such law or custom
has, by legislative enactment, been altered or abolished,

(¢) In cases where no specific rule exists, the, Court shall
act according to justice, equity, and good conscience.®

# Thig is equivalent to g 17 of Mad. Reg. II. of 1802, as to which see 9
Moo. 1. A. Cases, 195 and 303.
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ACT IX. OF 1875.
THE INDIAN MAJORITY ACT.

RECEIVED THE GOVERNOR-GENERAL'S ASSENT ON THE
2ND MArcH 1875.

An Act to amend the Law respecting the age of Majority.

WHEREAS, in the case of persons domiciled in British Preamble,
India, it is expedient to prolong the period of nonage, and
to attain more uniformity and certainty respecting the age of
majority than now exists; It is hereby enacted as follows :—

1. This Act may be called “ The Indian Majority Act, Short title.
1875:”

It extends to the whole of British India, and, so far 8s Loeal extent.
regards subjects of Her Majesty, to the dominions of Princes
and States in India in alliance with Her Majesty ;

and it shall come into force and have effect only on the Commence-

o S . ment and
expiration of three months from the passing thereof, G,

2. Nothing herein contained shall affect— i Savings.

(@) the capacity of any person to act in the following
matters (namely),—Marriage, Dower, Divorce, and
Adoption ;

(b) the religion or religious rites and_usages of any class
of Her Majesty’s subjects in India, or

(¢) the capacity of any person who before this Act comes
into force has attained majority under the law appli-
cable to him, '

3. Subject as aforesaid, every minor of whose person or Age of majo-
property a guardian has been or shall be appointed by any gsgg;‘l’:‘;sg“
Court of Justice, and every minor under the jurisdiction of British Indis.
any Court of Wards, shall, notwithstanding anything con-

tained in the Indian Succession Act (No. X, of 1865) or in
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any other enactment, be deemed to have attained his majority
When he shall have completed his age of twenty-one years
and not before :

ACTS RELATING TO MOHAMMADAN LAW.

Subject as aforesaid, every other person domiciled in -
British India shall be deemed to have attained his majority
when he shall have completed his age of eighteen years and
not before.

Ago of majo- 4, Tn computing the age of any person, the day on which

ity h - 3 X :
;ftyed? " ™ he was born is to be included as a whole day, and he shall

be deemed to have attained majority, if he falls within the
first paragraph of section 3, at the beginning of the twenty-
first anniversary of that day, and if he falls within the
second paragraph of section” 3, at the beginning of the
eighteenth anniversary of that day,

Tllustrations.

(@.) Z is born in British India on the first day of January, 1850, and
has a British Indian domicile. A guardian of his person is appointed by
a Court of Justice. Z attains majority at the first moment of the first
day of January, 1871. :

(8.) Z is born in British India on the twenty-ninth day of Februarys
1852, and has a British Indian domicile. A guardian of his property is
appointed by a Court of Justice. Z attairs majority at the first moment
o% the twenty-eighth day of February, 1873.

(e.) Z is born on the first day of January 1850. He acquires a
domicile in British India. No guardian is appointed of his person or
property by any Court of Justice, nor is he under the jurisdiction of any
Court of Wards. Z attains majority at the first moment of the first day
of January, 1868.
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ACT XVII. OF 1875.
THE BURMA COURTS ACT.

RECEIVED THE GOVERNOR-GENERAL'S ASSENT ON THE
16TH OF SEPTEMBER 1875.

Amn Act to consolidate and amend the law velating to the
Cownrts im British Burma, and, for other purposes.

CHAPTER II.—LAW TO BE ADMINISTERED,

4. Where, in any suit or proceeding, it is necessary for Gertain deoi.
any Court under this Act to decide any question regarding 22’0';;;;220
succession, inheritance, marriage, or caste, or any religious 2ative law.
usage or institution,

the Buddhist law in cases where the parties are Buddhists,

the Mohammadan law in cases where the parties are Mo-
hammadans, and

the Hindu law in cases where the parties are Hindus,

shall form the rule of decision, except in so far as such law
has, by legislative enactment, been altered or abolished, or ig
opposed to any custom having the force of law' in British
Burma,

In cases not provided for by the former part of this section,
or by any other law for the time being in force, the Court
shall act according to justice, equity, and good conscience.

5. Except as provided in section 4y all questions arising Law to be
in suits before the Recorder of Rangoon shall be dealt with & geisterad
and determined according to the law for the time being %WOrdve
administered by the High Court in the exercise of its ordi- $T o
nary original eivil jurisdiction,
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ACT XX. OF 1875.

PASSED BY THE PRESIDENT IN COUNCIL ON THE 23RD
NovEMBER 1875.

Received the assent of the Governor-General onthe 9th December 1875.

An Act to declare omd amend the Law in force in the
Central Provinces.

Rulesof de- 5. In questions regarding inheritance, special property of

of cortatn " females, betrothal, marriage, dower, adoption, guardianship,

classes. minority, bastardy, family-relations, wills, legacies, gifts, par-
titions, or any religious usage or institution, the rule of
decision shall be the Mohammadan law in cases where the
parties are Mohammadans, and the Hindu law in cases where
the parties are Hindus, except in so far as such law has been,
by legislative enactment, altered or abolished, or is opposed
to the provisions of this Act:

Provided that when, among any class or body of persons,
or among the members of any family, any custom prevails
which is inconsistent with the law applicable between such
persons under this section, and which, if not inconsistent
with such law, would have been given effect to as legally
binding, such custom shall, notwithstanding anything herein
contained, be given effect to,
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ACT I. OF 1876.
RECEIVED THE ASSENT OF THE LIEUTENANT-GOVERNOR ON
THE 23RD NovVEMBER 1875, AND OF THE GOVERNOR-
GENERAL ON THE 11TH JANUARY 1876.

An Act to provide for the voluntary registration of Mo-
hammadan marriages and divorces.

WHEREAS it is expedient to provide for the voluntary re- Preamble.
gistration of marriages and divorces among Mohammadans ;
It is enacted as follows :—

1. This Act shall commence and take effect in those dis- Local extent.
tricts in the provinces subject to the Lieutenant-Governor
of Bengal to which the said Lieutenant-Governor shall extend
it by an order published in the Calcutta Gazette ;* and
thereupon this Act shall commence and take effect in the
districts named in such order, on the day which shall be in
such order provided for the commencement thereof,

2, In this Act—unless there be something repugnant in Interprete-
the subject or context— . Hon

“ Mohammadan registrar” means any person who is duly
authorized under this Act to register marriages and divorces :

“ Inspector-General of Registration” and “ registrar” re-
spectively mean the officers so designated and appointed
under the Indian Registration Act, 1871, or other law for
the time being in force for the registration of documents :

“ district” means a district formed under the provisions of
the Indian Registration Act, 1877+

“ parda-nishin” means a woman who, according to the
custom of the country, might reasonably object to appear in
a public office.

* This Act has been extended to the districts of Dacoa, Mymensingh, Baok-
ergunge, Rungpore, Bogra, and Chittagong.—Caloutta Gasette, 1876, p.
89; to Noakholly, ibid., p. 650; to Tipperah, ¢bid., p. 1311 ; to Jessore,
ibid., p. 1398 ; to Furreedpove, Pubna, Kooshtea, Dinagepore, Nattore, ibid.,
P. 1492, ,

¥ Act No. III. of 1877, & 2, para. 3.



_ | I

ACTS RELATING TO MOHAMMADAN TAW,

Lieutenant- 3. It shall be lawful for the Lieutenant-Governor to grant
Governor may 1 by Mol ] hotizing
grant licenses & license to any person, being a Mohammadan, authorizing
foregister.  him to register Mohammadan marriages and divorces which
have been effected within certain specified limits, on appli-
cation being made to him for such registration ; and in like
manner it shall be lawful for the said Lieutenant-Governor

to revoke or suspend such license :

Provided that no more than two persons shall be licensed
to exercise the said functions within the same limits : and
provided further that when two persons are so licensed to
act within the same limits, the one shall be a member of the
Sunni, and the other of the Shi4 sect.

Mohammadan 4. Every Mohammadan registrar shall use a seal bearing
registrars to

uso seals,  the following inscription in the Persian character and lan-
guage: “The seal of the Mohammadan registrar of 7

govem?&:ﬂﬁ 5. The Lieutenant-Governor shall supply for the office of

.£6 provi 4

geal and every Mohammadan registrar the seal and the books neces-

books,

sary for the purposes of this Act,

The pages of such books shall be consecutively numbered °
in print, and the number of pages in-each book shall be

certified on the title-page by the officer by whom such books
are issued, ;

Mobammadan 6. Every Mohammadan registrar shall keep the following
registrar to : )
keop regis- register-books :
ters, Book I.—Register of marriages, in the Form A cont

in the schedule to this Act;

ained

Book II.—Register of divorces other than those of the
kind known as Khulw, in the Form B contained in the
schedule to this Act ;

Book ITT.—Register of divorces of the kind known as

Klula, in the Form C contained in the schedule to this
Act,
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9. All entries in each register prescribed by the last pre- Entries to he
. ceding section shall be numbered in a consecutive series, unmbere‘d”
which shall commence and terminate with the year, a fresh
series being commenced at the beginning of each year,

8. Every application for registration under this Act shall Applications

4 by whom to
be made to the Mohammadan registrar orally as follows:— & made,

1f the application be for the regisiration of & marriage—
by the parties to the marriage jointly: provided that, if
the man, or the woman, or both, be minors, application shall
be made on their behalf by their respective lawful guard-
lans: and provided further that, if the woman be a parda-

nishin, such application may be made on her behalf by ker
duly authorized vakil,

If the application be Jor registration of a divorce other
than of the kind known as Khula—

by the man who has effected the divorce,

If the application be for the registration of a divorece of
the kind known as Khula—

by the parties to the divorce jointly : provided that, if the
Woman be a parda-nishin, such application may be made on
her behalf by her duly authorized vakil,

9. On application being made to a Mohammadan registrar Duties of
i ; : ; - Mohammadan
for registration under this Act of a marriage or divorce registrar on
Within one month of the marriage or divorce being effected, @pplication.
and not otherwise, and on payment to him of a fee of one

rupee, the Mohammadan registrar shall—

(@) satisfy himself whether or not such marriage or divorce
was effected by the person or persons by whom it
is represented to have been effected :

(b) satisfy himself as to the identity of the person ap-
peariug before him and alleging that the marriage
or divorce has been effected ;

15
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(¢) in the case of any person appearing as representative
of the man or woman (whether he appear as guar-
dian or vakil), satisfy himself of the right of such
person to appear.

If the Mohammadan registrar be satisfied on the above
points, and not otherwise, he shall make an entry of the
marriage or divorce in the proper register :

Provided that no such entry shall be made otherwise than
in the presence of every person who, by section 11 of this
Act, 1s required to sign such entry.

Mohammadan  10. Nothing in the preceding section shall be held to
§§§;§-’§?;,’;‘_a" prohibit a Mohammadan registrar from receiving a gratuity
R in excess of the prescribed fee of one rupee, when such

gratuity is voluntarily tendered.

E!ﬁtriei b% 11. Every entry in a register kept under this Act shall be
whom to be
signed. signed as follows :—

If the entry be of @ marriage in o register in the Form A

contained im the schedule to this Act—

(1) by the parties to the marriage, or, if either or both of
them be minors, by their lawful guardians respec-
tively : provided that, if the -woman be a parda-
nishin, the entry may be signed on her behalf by
her duly authorized vakil :

(2) by two witnesses who were present at the marriagé-
ceremony ;

(8) in cases in which the woman is represented by a vakf{l—
by two witnesses to the fact of the vakil having
been duly authorized to represent her ;

(4) by the Mohammadan registrar,

If the entry be of a divorce other than the kind known

as Khula in @ vegister im the Form B contaimed in the
sohedule to this Act—
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(1) by the man who has effected the divorce ;

(2) by the witness who identifies the man who has effect-
ed the divorce ; '

(3) if the man be of the Shi4 sect—by two witnesses to
the divorce being effected ;

(4) by the Mohammadan registrar.

If the entry be of a divorce of the kind known as Khula
@ register in the Form O contaimed in the schedule to
this Act—

(1) by the parties to the Khula: provided that, if the
woman bes parda-nishin, the entry may be signed
on her behalf by her duly authorized vakil ;

(2) by the person who identifies the man ;

(3) by the person who identifies the woman ;

(4) if the application for registration has been made by a
vakil on behalf of the woman—by two witnesses
to the fact of the vakil having been duly author-
ized to represent her ;

(5) if the man be of the Shis sect—by two witnesses to
the divorce beingieffected ;

(6) by the Mohammadan registrar,

- . .
12. On completion of the registration of any marriage or Copies of en-

divorce, the Mohammadan registrar shall deliver to each of

the applicants for registration an attested copy of the entry ; ties.

and for such copy no charge shall be made,

13. In every office in which any register hereinbefore men- Index to be

tioned is kept, there shall be prepared a current index of the
contents of such register; and every entry in such index
shall be made, so far as practicable, immediately after the
Mohammadan registrar has made an entry in any such regis-

ter.
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Particulars to 14, The index mentioned .in the last preceding section

?:dffwn ™ shall contain the name, place of residence, and father’s name,
of each party to every marriage or divorce, and the date of
regisiration.

It shall also contain such other particulars, and shall be
prepared in such form, as the Lieutenant-Governor may di-
rect.

gf;xcggyakg 15. Subject to the previous payment of the fees prescribed

copies of en. the index, whether it be in the office of the Mohammadan

tzi‘fti:k:ﬁ_gis' registrar or of the registrar of the district, and the copies of
entries in such index, which are filed in the office of the
registrar of the district under the provisions of section 22 of
this Act, shall be at all times open to inspection by any
person applying to inspect the same; and copies of entries
in any of the registers, and of the certificd copies of such
entries, which are filed in the office of the registrar of the
district under section 22 of this Act, shall be given to all
persons applying for such copies,

Such copies shall be signed and sealed by the registrar of

the district or by the Mohammadan registrar, as the case
may be,

Fees for gear- 16, Hvery registrar of a district and every Mohammadan
ches and

copies, registrar shall, for the purposes of this Act, be entitled to
levy the following fees :—

for every search or permission to search in any index or
register under his charge—four annas :

for every certified copy of any entry in a register other

than the first referred to in section 12 of this Act—one Tupee,

Molammadan 17, Every Mohammadan registrar shall perform the duties
registrars to

be subject to Of his office under the superintendence and ' control of
control of dig.

rict rogis. the registrar in Whose district the office of such Moham-
trar, madan registrar is situate,
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n the town of Calcutta every Mohammadan registrar
shall perform the duties of his office under the ‘superinten-
dence and control of the Inspector-General of Registration.

Every registrar, and in the town of Calcutta the Inspec-
tor-General of Registration, shall have authority to issue
(whether on complaint or otherwise) any order consistent
with this Act, which he considers necessary in respect of any
act or omission of any Mohammadan registrar subordinate
to him,

18. The Inspector-General of Registration shall exercise Inspector-
il ot 1 ffices of all Moh 1 General of
a general superintendence over offices of all Mohammadan gegistration
registrars, and shall have power from time to time to frame to exercise
2 i : | . . generalsuper=
rules consistent with this Act for the guidance of the said intendence.
Mohammadan registrars, and the regulation of their offices

N *
generally.

19. All rules framed in accordance with the last preced- Rules to be
ing section shall be submitted to the Lieutenant-Governor i‘i’f;g:::nl:_y

¢ or r 3 : 3 Governor and
for approval, .and aftu‘ i?hey have been approved, they shall published i
be published in the official Gazette, and shall then have the Gazette.

same force as if they were inserted in this Act,

20. Every Mohammadan registrar refusing to register a Refasal to re-
5 . ister to be
marriage or divorce shall make an order of refusal, and . deq.
record his reasons for such order in a book to be kept for

that purpose.

21. An appeal shall lie against an order of a Mohammadan Appeal
registrar refusing to register a marriage or divorce, to the ‘;ffgﬁiigft‘;’,_
registrar to whom such Mohammadan registrar is subordi-
nate, if presented to such registrar within twenty days from
the date of the order, and the registrar may reverse or alter
such order ; and the order passed by the registrar on appeal
shall be final.

* See Caloutta Gasette, March 29, 1876, part i., p. 295 ; dbid., April 5, 1876,
part 1., pp. 316-—820; <bid,, Aug. 23, 1876, part i., p. 1063,

]
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22. Every Mohammadan registrar shall, at the expiration
of every month, send certified copies of all entries made by
him during the month in the registers mentioned in section 6
of this Act, and also of the entries which have been made in
the index referred to in sections 13 and 14 of this Act, to
the registrar of the district within which such Mohammadan
registrar has been authorized to act, and the registrar, on
receiving such copies, shall file them in his office,

23. Every Mohammadan registrar shall keep safely each
register until the same shall be filled, and shall then, or
earlier if he shall leave the district or cease to hold a license,
make over the same to the registrar of the district for safe
custody, or to such other person as the registrar may direct.

24. The Lieutenant-Governor may from time to time pre-
scribe such rules as he thinks fit, provided that such rules be
not inconsistent with any provision of this Act,

(@) for determining the qualifications to be required from
persons to whom licenses under section 3 of this
Act may be granted ;

(b) for regulating the attendance of Mohammadan regis-
trars at the celebration of -marriages, and their
remuneration for such attendance ;

(¢). for regulating the grant of copies by registrars and
Mohammadan registrars ;

(d) for regulating the payment by the Mohammadan re-
gistrars of the cost of the seals, forms of registers,
stationery, and any other articles which may be
supplied to them by the Government ;

(¢) for regulating the application of the fees levied by
registrars of districts and Mohammadan registrars
under this Act ; and

(f) for regulating such other matters as appear to the
Lieutenant-Governor necessary to effect the pur-
poses of this Act,
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he Lieutenant-Governor may, from time to time, éancel
or alter any such rules*

(s

25. Every Mohammadan registrar shall be, and be deemed Mogmtmmada,u
. . I
to be, a public officer, aud his duties under this Act shall be ng;,lﬂcrf£cer_~
deemed to be public duties,

26. Nothing in this Act contained shall be construed to = Savingclause.

(@) render invalid, merely by reason of its not having
been registered, any Mohammadan marriage or
divorce which would otherwise be valid ;

(b) render valid, by reason of its having been registered,
any Mohammadan marriage or divorce which would
| otherwise be invalid ;

(¢) authorize the attendance of any Mohammadan registrar
at the celebration of a marriage, except at the re-
quest of all the parties concerned ;

(d) affect the religion or religious riteé'and usages of any-
of Her Majesty’s subjects in India ;

(e) prevent any person, who is unable to write, from put-
ting his mark, instead of the signature required by
this Act.

SCHEDULE—(see sections 6 and, 11 o
Form A. Boox I. s

Register of Morriages (as prescribed by section 6 of the Act Jor the
voluntary - Reqistration of Mohammadan Marriages and Di-
* vorces).
1. Consecutive number.
2. Name of the bridegroom and that of his father, with their respec-
tive residences.

3. Name of the bride and that of her father, with their respective
residences.

* Beo Caloutta Gasetto, March 29, 1876, part i., p. 295 ; ibid,, April 5,.
part i, pp. 316—820 ; ibid., Aug. 23, 1876, part i, p. 1053,
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4. Whether the bride is a spinster, a widow, or divorced by a former

* husband, and whether she is adult or otherwise.

5% Name of the guardian of the bridegroom (if the bridegroom be a
minor) and that of the guardian’s father, with specification of the guar-
dian’s residence, and of the relationship in which he stands to the bride-
groom.

6.% Name of- the guardian of the bride (if she be a minor) and that pf
his father, with specification of his residence, and the relationship in
which he stands to the bride.

7.4 Name of the bride’s vakil, and of his father, and their residences,
with specification of the relationship in which the vakil stands to the
bride. ;

8.+ Names of the witnesses to the due anthorization of the bride’s vakil,
with names of their fathers and residences, and specification of the rela-
tionship in which they stand to the bride.

9. Date on which the marriage was contracted—to be given according
to the English style and according to the era current in the district.

10. Amount of dower.

11. How much of the dower is mu’ajjal (prompt) and how much mu'-
wajjal (deferred).

12. Whether any portion of the dower was paid at the moment. Ifso,
how much.

13. Whether any property was given in lieu of the whole or any por-
tion of the dower, with specification of the same.

14. Special conditions (if any).

15. Names of village or town, police-jurisdiction, and district in which
the marriage took place.

16. Name of the person in whose house the marriage-ceremony took
place, and that of his father.

17. Date of registration—to be given aEcording to the English style.

Form B. Booxr II.

Register of Divorces other than those of the kind known as Khula
(prescribed by section 6 of the Act for the voluntary Registration
of Mohammadan Marriages and Divorees).

1. Consecutive number.
2. Names of the husband and of his father, and their residences.
3. Names of the wife and of her father, and their residences,

4. Date of divorce—according to the English style and according to
the era current in the district.

#* These columns will be blank if the bride and bridegroom, respectively,
are not represented by guardians.

a.L l’l‘hese columms will be blank when the bride is not represented by a
vak(l.
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: vDescription of divorce.
6. Manner in which the divorce was effected.

7. Names of the village or town, police-jurisdiction, and district in
which the divoree toolk place. -

8. Name of the party in whose house the divorce took place, and of
his father.

9. Names of witnesses to the divorce (if ‘any), the names of their
fathers, and their respective residences.

10. Name of party identifying the husband before the Mohammadan
registrar, and that of his father, and their residences.

11. Date of registration—to be given according to the English style.

. ForMm C. Boox III.

Re:qister of Divorces of the kind known as Khula (prescribed by sec-

tion 6 of the Act for the voluntary Registration of Mokammadan
Marriages and Divorees).

1. Consecutive humber.
2. Name of the husband and that of his father, and their residences,
3. Name of the wife and that of her father, and their residenges.

4. Date of Khula—according to the English style and according to
the era current in the district. . ’

5. Amount of dower.

6. Whether Khula was acknowledged by the wife in person before the
Mohammadan registrar.

7. If so, name of the party identifying her before the Mohammadan
registrar, and that of his father, and their residences, with specification
of the relationship which he hears to her (if any).

8% If the Khula be acknowledged before the Mohammadan registrar
by the wife’s vakil, his name and that of his father, and their resi ences,
with specification of the relationship which the vakil beavs to the wife
(if any).

9. Names of the two witnesses to the due authorization of the wife’s
vakil and those of their fathers, with their residences.

10. Name of village or town, police-jurisdiction, and district where the
Khula took place.

11. Name of the person in whose house the Fhula took place, and
that of his father,

12, Names of the witnesses (if any) to the divorce being effected, the
names of their fathers, and their residences.

13. Name of the person identifying the husband, and that of his
father and their residences.

14. Dateof registration—to be given in the English style.

S PR S
* This column will be blank if the woman is not represented by a vakil

16
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REVISED RULES UNDER -SECTIONS 18 AND 24 OF
ACT 1. (B.C.) OF 1876 (AN ACT TO PROVIDE FOR
THE VOLUNTARY REGISTRATION OF MOHAM-
MADAN MARRIAGES AND DIVORCES).

Nominationof ], As soon as the Act has been extended to any district

Mohammadan : a5y c :

registrars,  under section 1, the District Registrar shall nominate a suf-
ficient number of persons to be-licensed as Mohammadan
registrars under section'3. He shall also specify the limits
within which each of the persons so nominated shall exercise

the functions of Mohammadan registrar.

Formofappli- 2, The District Registrar’s nomination shall be submitted
cation, . :

to the Inspector-General of Registration, and shall be accom-
panied by the original application of each nominee in the
form below, and also by a certificate of good moral character
signed by three Mohammadan gentlemen of known respect-
ability and position, and countersigned by the District
Magistrate :—

Application for a Mohammadan Registrarship under Act I. of 1876
(an Act to provide for the voluntary Registration of Mohammadan

Marriages and Divorces) at , thana , district of .
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3. In the selection of Mohammadan registrars, perference Who may be -
shall ordinarily be given to ex-kazis and Government pen- Rt
sioners, being Mohammadans, who reside, or are willing to
reside, at a convenient place within the limits of the pro-
posed jurisdiction; but no person shall be appointed a
Mohammadan registrar merely by reason of some supposed
hereditary right. A sub-gegistrar of assurances may be no-
minated as Mohammadan registrar, provided he be a Moham-
madan and is otherwise qualified.

4. The limits within which a Mohammadan registrar shall Jurisdiction.
be licensed toact shall for the present coincide with the
limits of a sub-district under the Indian Registration Act,
or with the jurisdiction of a police-station. The head-
quarters shall ‘be at some convenient place within those
limits,
5. The District Registrar's nomination, with the accom-
panying applications and certificates, shall be forwarded to
Government by the Inspector-General of Registration with
his remarks and recommendation,

6. Should such a course appear expedient hereafter, all Liability to
Mohammadan registrars who may have been appointed under SXminstion.
these rules, and all future applicants for licenses, shall be
liable to examination in the following subjects :—

(1) Arabic and vernacular of the district.

(2) Mohammadan law of marriage and divorce,

(3) Act I, of 1876 (B.C.), and the rules.

And if any person who has been appointed a Mohammadan
registrar fail to pass such examination, his license will be
liable to be cancelled. Such examination may be held at
guch times and places, and by such examiners, as the Lieute~
nant-Governor may from time to time appoint.

9. Licenses to qualified persons who have been approved Form of

of as Mohammadan registrars will be granted in the fal- Hosikes
lowing form :—
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- License under section 8, Act I. (B.C.) of 1876.
To
of
Calcutta, the 187

By virtue of the authority conferred upon His Honor the
Lieutenant-Governor of Bengal by Act L. (B.C.) of 1876:
you are hereby authorized to register, in the manner pre-
scribed by the above Act, all Mohamuadan marriages and

{ divorces which shall be effected within on
application being made to you for such registrgﬁion.

of the above-mentioned Act, and such rules as may from
time to time be prescribed by His Honor the Lieutenant-
Governor, in pursuance of the power conferred upon him by
the above Act,

| #
J! . 2. It will be your duty carefully to observe the provisions
!

3. This license shall continue in force until it is revoked
or suspended by the said Lieutenant-Governor of Bengal.

By order of His Honor the Lieutenant-Governor of Bengal,

Secretary to the Government of Bengal.

Registration 8 When a Mohammadan registrar desires to give up his
of licenge,
license, or is about to leave the place or district in which he
has exercised the functions of Mohammadan registrar, he
shall report the circumstances through the District Registrar

to the Inspector-General of Assurances for the orders of
Government,

Change of 9. When a Mohammadan registrar makes over charge of
officers.
his office to a licensed successor, a certificate shall be jointly
given for the date on which the office is made over, and of
the safety and correctness of the records ; and this certificate

shall be forwarded by the District Reg1stmr to the Inspector-
‘Xeneral,
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10. Mohammadan registrars shall not be entitled to leave Leave.

as of right under the rules in force for Government servants.

The District Registrar may, however, grant leave in cases of

urgency, but no leave exceeding oue month shall be granted

without the previous sanction of the Inspector-General, All

leave shall be at once reported to that officer, together with

the arrangements made for carrying. on the duties of the

Mohammadan registrar.

11. In cases of leave or absence from duty, the next near-
est Mohammadan registrar shall ordinarily be appointed to
carry on-the duties of the absentee in addition to his own.

)

12. Tt is not intended that service as a Mohammadan regis- }10; :lrllsf'ii:kfl
trar shall count as Government service, so as to give rise to ;
any claim for pension or gratuity, or to leave allowances of
any kind ; but it is not intended by this to preclude the ap-
pointment of sub-registrars or retired Government servants

to be Mohammadan registrars.

13. The general control and supervision of the working of Getlneral con-
the Act shall be exercised by the present inspecting staff T
attached to the Department for the Registration of Assur-
ances.

14. The registers, forms, and seal to be used by a Moham- Books and

5 ‘ stationery.
madan registrar, shall be-such only as are supplied by Go-
vernment under section 5 of the Act. The Government
shall glso supply writing ink; and 'no ink shall be used
for making entries in the registers and indexes other than
that supplied. The Government may also supply such other
articles of stationery as are requisite. All such registers,
forms, seals, ink, and other articles, shall be charged at cost

price, and shall ordinarily be paid for by the Mohammadan \
registrar ab the time they are supplied. But in any case,
when the District Registrar thinks it necessary, he may
defer the realization of the charge for a term not exceeding
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three months. = In case of failure to pay at the prescribed
period, the District Registrar should report the case for orders
to the Inspector-General of Registration.

Custody of 15. The seal shall always remain in the personal custody of
B el the Mohammadan registrar, and shall be made over with the
: records to the officer appointed to receive the same whenever
a Mohammadan registrar ceases, either temporarily or per-
manently, to exercise his functions.

Table of fees. 16, A printed table of fees in the vernacular of the district

3 shall be suspended in some conspicuous place in every

the s Mohammadan registrar’s office.

Disposal of 17. The fees received by a Mohammadan registrar under

fooe sections 9 and 16 of the Act, and rules 21 and 50, may be
retained by him as his lawful remuneration, provided that
he duly pays for the registers and other articles supplied to
him under rule 14, All fees received by a District Registrar
shall be credited to Government in ‘the same way as fees
realized under the Indian Registration Act.

Atiendanceat 18, When the attendance of a Mohammadan registrar is
TS required at the celebration of a marriage, the party requiring
- his attendance may make an applicatjon to the Mohammadan
registrar, specifying the place and time of the marriage, and

that officer may attend.

19. Tt shall be lawful for a Mohammadan registrar to travel
on circuit within his jurisdiction for the purpose of attending
at the celebration of marriages, provided that at least 15
days before the beginning of each month he affix at his office
a public notice specifying the dates on which he will be at
the several places which he purposes to visit ; and on a
written applieation made by auy resident of such place, not
less than one week before the date so fixed, he shall be bound
to attend at the house of such resident at the time fixed for
the celebration of the marriage,
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0. Priority of application shall in all cases determine the
| order in which the Mohammadan registrar shall be bound to
attend such marriages in case any question of precedence
arise,

21. Mohammadan registrars are at liberty to make their
own terms as regards the extra fees to be given them for
L attending marriages. They are, however, prohibited from
demanding fees beyond the following scale :—
(1) For attending a marriage under rule 18 at a place and
time fixed by the parties, Rs. 10, plus travelling
expenses at the rate of four annas a mile,

(2) For attending the celebration of a marriage under
rule 19 at a place and time fixed by the Registrar
himself, Rs. 2. In such cases no travelling expenses
will be charged. '

22 When a Mohammadan registrar is present at the
celebration of a marriage, he shall make an entry of the fact
| in the Register of Marriages (A); and a copy of such entry
shall be included in the copies to be made under sections 12,

15, and 22 of the Act.

23. If all the persons who, by section 11 of the Act, are Procedure on
required to sign the entry of the marriage or divorce in the gg;gaﬁoi‘;to
Proper register, are not present, registration shall be deferred absence ofany
until they are all present; provided that no marriage or di- it
vorce for registration of which application has been made
within one month, as required by section 9, shall bhe regis-
tered after the expiration of three months from the date on

which the marriage or divorce was effected.

24. The Mohammadan registrar shall satisfy himself whe- Procodura
ther or nct a marriage was effected by the persons by whom :;‘;f;:ut"‘giﬂ-
it is represented to have been effected in the followiny
manner :—
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(1) by examining the parties to the marriage, or, if either
or both of them are minors, their lawful guardians.
If the woman be a parda-nishin, her duly autho-
rized vakil shall be examined instead of the
woman ;

{2) by examining the two witnesses who were present at

the marriage.

25. The Mohammadan registrar shall satisfy himself
whether or not a divoice, other than the kind known as
khula, was effected by the man by whom it is represented
to have been effected by examining that man ; and if he be
of the Shi4 sect, by also examining the two witnesses to the
divorce being effected.

26. The Mohammadan registrar shall satisfy himself that
a divorce of the kind known as khula was effected by the
persons by whom it was represented to have been effected in
the following manner —

(1) by examining the parties to the khula, provided that
if the woman be a parda-nishin, her duly consti-
tuted vakil shall be examined instead of the woman ;

(2) if the man be of the Shig sect, by also examining the
two witnesses to the divorce being effected.

2‘7 The Mohammadan registrar shall satisfy himself  of
the identity of persons appearing before him as witnesses of
a marriage or divorce, unless they are otherwise personally
known to him, by examining at least one witness to the
identity of each person so appearing.

28. In the case of any person appearing as the representa-
tive of the man or woman (whether he appears as guardian
or vakil), the Mohammadan registrar shall satisfy himself of
the right of such person to appear by examining such per-
son. If a vakil so appear, the Mohammadan registrar shall
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urther examine witnesses to the fact of the vakil having
been duly authorized to appear.

29. When the entry of the marriage or divorce has been
Made in the proper register, it shall be read over by the
Mohammadan registrar to the persons who, by section 11,
are required to sign such entry. If they admit its correct-
ness, the entry shall then be signed by them.

30. When a person who cannot write signs his name by
means of a mark, his name shall be recorded at length, and
the writer shall also sign his name in attestation that the
mark was affixed in his presence,

31 If a Mohammadan registrar discovets any error in the Correcsion of

form or substance of any entry of a marriage or divorce made ™™

by him, he may within one month next after the discovery

of such error, in the presence of the persons married, or, in

case of their death or absence, in the presence of two other

credible witnesses, correct the error by entry in the margin,

Wwithout any alteration of the original entry, and shall sign

the marginal entry and add thereto the date of such correce

tion, and he shall also make the like marginal entry in the

copies thereof,

i And every entry made under this section shall be attested
| by the witnesses in whose presence it was made.
|
|

And, in case a copy has been already sent to the registrar,
such person shall make and send anothér copy thereof, con-
taining both the original erroneous entry and the marginal
correction therein made.

82. No erasures shall be made w1th a knife in any register

book or record, but mistakes shall be corrected when necessa-

| Ty with the pen, and shall be invariably attested by the re-

gisterinf* officer, Corrections are not to be obliterated or

blotted out, so as to be illegible, but a line is to be drawn
17 .
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through erroneous words with the pen, so that they may re-
main legible.

| Befasalto 33. The circumstances under which registration of a mar-
! register, A 0
riage or divorce should be refused are as follows :—
(1) If the marriage or divorce was not effected within the
jurisdiction of the marriage-registrar to whom '
application for registration is made,

(2) If the application is not made by the persons speci-
fied in section 8 of the Act.

(3) 1f application has been made after the expiry of one
month from the date on which the marriage or di-
vorce was effected,

(4) If all the persons required by section 11 to sign the
entry in the proper register fail to appear within
the time limited for such appearance by the Mo-
hammadan registrar under rule 24,

(5) If the Mohammadan registrar fail to satisfy himself
that the marriage or divorce was effected by the
person or persons by whom it is represented to
have been effected,

(6) If the Mohammadan registrar fail to satisfy himself
as to the identity of the persons appearing before
him and alleging that the marriage has been
effected.

(7) In the case of any person appearing as the representa-
tive of the man or woman (whether he appear as
guardian or as vakil), if the Mohammadan regise
trar fail to satisfy himself of the right of such
person to appear,

(8) If one of the parties applying for registration of mar-
riage, or if the man applying for the divorce, ap-
pear to be of unsound mind,



ACTS RELATING TO MOHAMMADAN LAW. L_’a

Tn cases 2 and 8 the order of refusal shall ordinarily Refusal de-
be deferred till one month has elapsed from the date on ™%
which the marriage or divorce was effected; but if the
parties declare their inability to comply with the require-
ments of the law, or for any other reason wish that registra-

tion should at once be refused, this may be done,

35. The reasons for refusal to register to be recorded under
section 20 shall be concisely and clearly stated in each parti-
cular case. When registration is refused under clause 5, 6,
or 7 of rule 84, the Mohammadan registrar shall record the
grounds of his decision,

36. Fees paid under section 9 shall not be refunded unless In what cases
. . > fees may be
registration is refused for one of the reasons numbered (L)} sesamasal
(2), (3), and (8) in rule 84. Fees and travelling allowances
paid for the attendance of Mohammadan registrars at the
celebration of marriages shall be refunded only in cases
Where the Mobammadan registrar does not attend, Fees
paid for searches in the registers and indexes, or for copies
of entries, shall be refunded only when the searches are not
made or the copies not given,

37. The refund of fees paid to a Mohammadan registrar M?nnder‘of
shall be made by Lim at once on application, and he shall ="
take and file a receipt for the amount of such repayment
from the person to whom it is made,

38. When a register book is closed a certificate to that g
effect shall be appended at the close of the written portion, volume.
and a certificate showing the number of pages written upon
shall be entered on the first page.

39. The registers and indexes shall be kept in Urdu, Langnage tp

be used.
40. The “ year™ referred to in section 7 of the Act shall

be a year of the Christian era, commencing on the 1st
January and ending on the 31st December.
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41. The index to marriages and divorces shall be prepared
from registers A, B, and C, and contain the following par-
ticulars :—

1. Name of party. 6. Serial number for the year.
9. Father’s names, 7. Book,
3. Residence.* 8. Volume,

4. Place of registration,| 9. Page.
5, Year of registration.

42. Names shall be indexed according to their first letter,
and shall be arranged in the order of the Urdu alphabet.
A mere title or designation of race shall not be taken as
the index word. \

Thus Shaikh Ramzan will be indexed Ramzan, Shaikh ;
Mir Aulad Ali—Aulad Ali, Mir,

43, A catalogue in form given below shall be kept up and
permanently preserved in every Mohammadan registrar’s
office, and on the occasion of every transfer of records the
officer receiving charge of the records shall compare them
with the catalogue and certify therein that he has found
them correct. Whenever any of the records are transferred
to the district office, the fact shall be noted in the column of
remarks, together with the date of transfer:—

# Residence includes villdge or town, police-station, and distriot.
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Form of Catalogue.
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‘ 44, In district offices the following records shall be pre-
| served in perpetuity :—

All register-books A, B, and C, and their indexes,

The catalogue.

Register of refusals,

Register of appeals,

Reports of the destruction of records, and list of papers
destroyed,

45. The following records may be destroyed after the Destructionof
expiration of three full years from the period to which they "%
relate :— '

Applications for registration or for attendance at the cele-
bration of marriages under rules 18—19,

Applications for search or copies of extracts.

All correspondence, whether in the vernacular or ip
English, which is of an ordinary routine character, and
which the registrar considers may be destroyed,
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46. No rtecords or papers whatever shall be destroyed
without the previous sanction of the Inspector-General.

47. Applications for search in the records, or for copies of
extracts therefrom, shall be made in writing; uo stamp shall
be required on such applications, Applications made to the
District Registrar shall be entered in the register kept by
him for that purpose. Applications made to the Mohamma-
dan registrar shall be filed by him, the date of application and
the date on which. a search was made, or a copy delivered,
being noted on the back of the application. If the register
from which an extract is required has been transferred to
the District Registrar or other person under section 23,
the application, together with the prescribed fee, shall be
forwarded by the Mohammadan registrar to such District
Registrar or other person at the expeuse of the applicant.

48. A call for information from any court shall, if it neces-
sitates search in the registers, be accompauvied by the neces-
sary fee for search. Officers of Government shall be per-
mitted to inspect the registers without fee; but if the pro-
duction of a register in any court is required, it shall be pro-
duced by the Mohammadan registrar or other officer whom
the District Registrar may depute for the purpose, who will
be entitled to claim payment of his expenses like any other
witness. \

49. Besides the fees leviable under section 16 of the Act,
a fee of eight annas may be charged for extracts and copies
of orders and records not otherwise provided for in the law.

R. L. MaNaLgS,
Offg. Secy. to the Govt. of Bengal.

The 19th August 1876.
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An Act for the Limitation of Suité, and for other
pUrposes.

SCHEDULE II.
First DIvVISION—SUITS.
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“THE INDIAN LIMITATION ACT.

103

104

125

141

=3

Description of Suit.

Period of
Limitation.

Time from which
period begins to
run.

By a Mohammadan for exigible
dowen (M{ln’ ajjal).

By a Mohammadan for deferred
dower (Mu'wajjal).

Suit during the life of a Hindu
or Mohammadan female by a
Hindn or Mohammadan who,
if the female died at the date of
instituting the suit, would be
entitled' to the possession of
land, to have an alienation of
such land made by the female
declared to be void except for
her life or until her re-marriage.

Suit by a Hindn or Mohamma-
dan ‘entitled to possession of
immoveable property on the
death of a Hindu or Moham-
madan female.

Three years.

Ditto.

Twelve years.

Ditto.

When the dower is
demanded and re-
fused, or «where
during the con-
tinuance of the
marriage no such
demand has been
made) when the
marriage is dis-
solved by death
or divorce.

When the manr-
riage isdissolved
by death or
divorce.

The date of the
alienation.

When the female
dies.
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EXTRACTS.

ORIGIN OF MOHAMMADAN LAW.

(Shamachurn Sircar’s Mohammadan Law, Part I, pp. 8
to 26 : Tagore Law Lectures, 1873.)

THE origin of this law is ‘Al-Kurdn,’ or ¢ The Kurdn ;]
and the Kwurdn is believed by the orthodox Musalméns to
have existed from eternity, subsisting in the very essence of
God. The Prophet himself declared that it was revealed to
him by the Angel Gabriel in various portions, and at differy
ent times, Its texts are held by the Muhammadans to be
unquestionable and decisive, as being the words of God
(Kaldmullah), transmitted to man through their Prophet,
or, as he is emphatically called (by the believers), “the last
of Prophets, Muhammad, the Apostle of God.” Besides
inculcating religion and theology, the Aurdn contains also
passages which are applicable to jurisprudence, and form the
principal basis of the Skaraa. Thus the law of the Musul-
mans is founded upon revelation” and blended with their
religion, the Kurdn being the fountain-head and first
authority of all their laws, religious, civil, and criminal. But
whenever the Kurdn was not applicable to any particular
case, which happened as the social relations and wants of
the Muhammadans became more extended, recourse was had
to supplement its silence to the Sunnat or Sunnah*—that
is, to whatever the Prophet had done, said, or tacitly allowed ;

- and also to Hadis,T—that is, to the Prophet’s sayings, or the
narration of what was said or done by him, or was in silence

* When in the nominative case of the singular number, the word
¢ Buwnat’ is commonly pronounced ¢ Sunnah.’

1 Hadis, though in the singular number (having Ahadis for its plaral), is
in law generally nsed in the plural sense.
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upheld by him, All these are considered by dhe orthodox
Muhammadans to be the supplement to the Kurdn, and
nearly of equal authority. The Sunnat and Hadfs never
were committed to writing by, or in the time of, the Arabian
Legislator. At the time of Muhammad’s death, the Sunnat
with the Kurdn formed the whole body of the Law, ¢TI
leave with you,” said the Prophet, “two things, which, so
long as you adhere to them, will preserve you from error.
These are the book of God and my Sunnat.”

After the death of Muhammad various competitors came
forward claiming to succeed to the Khildfat,® and divided
the people into rival and discordant factions.

But, notwithstanding that, the Sunnat, as well as Hadfs,
Wwas preserved, from hand to hand, by authorized persons,
and applied to many questions relating te things, both tem-

poral and spiritual, touched upon in the Kurdn. After -

Muhammad’s death, the Sunnat and Hadis, though not re-
corded, were cited by his surviving companions in erder to
decide occasional disputes, and to restrain men from certain
actions which the Prophet prohibited : and thus, in the pro-
cess of time, they became the standard of judicial deter-

mination.
““The articles of law; or, in other terms, the command-

ments and prohibitions of God,” says Ibnu Khaldan, ““were
then borne (not in books, but) in the hearts of men, who
knew that these maxims drew their origin from the hbook
of God and from the doings and sayings of the Prophet.
Under these circumstances, the traditions «very soon in-
creased fo such an extent that it became not only advisable,
but also necessary, to make collections of them, and to
separate those which were aunthentic from those which
were of doubtful a:thority.” B

w

& *

1 ‘Ehiléfat’ signifies viceregency, lieutenancy, as well as imperial dignity.

)

18

L.
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Although the Kurdn was believed and received by all the
Muhammadans as the words of the Most High, yet the
discrepant interpretations of many of the material parts
thereof given by the different expositors, the difference
of opinion among the learned as to the principles or
articles of faith (ustil), the admission of particular Ah4dis
by some doctors, and the rejection of the same by others,
also the difference in the acknowledgment of a particular
person or persons as being the Imam or Iméms, created

different sets of doctrines; and the followers of each of -

such sets constituted a particular sect.!

* * * ¥ * %
In addition to the Kurdn, Sunnat and Hadis, there are
the Zjmaa (concurrence), and Kiyds (ratiocination), which

_ respectively form the third and fourth sources of Muham-

madan law. The /jmaa is composed of the decisions and
determinations of the Prophet’s companions (Sahédbah),
their disciples, the pupils of the latter (T4bitin), and other
learned men, Like the Sunnat, the fjmaa too was ori-
ginally preserved in memory by learned men, who made
the study and memorial preservation of the Sunnat and
Ijimaa, as well as of the Kurdn, tEQir special duty. These
learned men were called ‘H4fiz’® (preserver in memory),
and in communicating their narratives to their disciples

1 The sects so formed are seventy-three in number. Of these seventy-
three sects, ten are stated in the Ghunfyat-ut-i'dlibin to be the principal
aamely,—1—The Sunni; 2—EKhdriji; 3—Shiah; 4—Muatizilf 3 5—Mur.
Jiyah ;5 6-—Mushabbibah;  7—Juhmiyah ; 8—Zardriyah ; 9—Najjdriyah ;
and 10 —ICilibiyah. Of these, the Sunuis constitute but one geneéral seet,
the Ehdrijis are sub-divided into fifteen classes, the Muatizilis into six, the
Murjiyahs into twelve, and the Shdahs into thirty-two, and the J uhmiyahs,
Najjdriyahs, Zarfriyahs, and Kilgbiyahs form one sect each,

2 The appellation of Héfiz has been recently given to any one who knows
the Kurdn by heart; but formerly it was used by the Sunnt Doetors to
designate those who had committed to memory the Kurda, the Sunnat and
the six sahihs or collections of Ahgdis, and who could cite the Isndd with dis.
crimination.

»

P ST
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- they made mention of the persons from and through’ whom
those had successively passed before they came into their
possession. This mention is termed Isndd® (support), and
according to the credibility attached to the narratives
whose names are cited as Isn4d depended the authenticity
and authbrity of the tradition and Zjmaa so related.

The Kiyés (ratiocination) which is the fourth source of
the Muhammadan law among the Sunnfs, and which consists
of analogical deductions, derived from a comparison of the
KurGin, the Hadfs and the Ijmaa, when these do not apply
either collectively or individually to any particular case,
is also allowed, with a greater or'less extension of limit, by
the different sects of the Sunnis; some, however, refusing
its authority altogether.

Although the Kurdn, the traditions (or Hadis, including
Sunnat), the [jmaa and the Kiyds are the four sources upon
which the law of the Sunnis is based, the Kurdn being the
origin thereof, the Hadés, the second in authority to the
Kurdn, the Ijmaa, the third, and the Kiyds, the fourth,
and although these are received in common by the Sunni
sect, yet the circumstance of particular traditions being
collected by some compilers, and not by others, also that of
some traditions being received as authoritative by eertain
Doctors and rejected by others, also that of different con-
structions being put to, and interpretations given of, several
of the Akddis by the commentators thereof, and also that of
the Doctors considerably differing in their conclusions, as
well as the differenice in the exercise of K yds, has given

rise to differsnt sets of opinions or doctrines within the sedt
itself.

1 An allegation on the authority of another, whence “gupport,”
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(Macnaghten’s Preliminary Remarks, Muhammadan Law.)

EXTRACTS,,

BASIS OF MUHAMMADAN LAW.

Tar provisions of the Muhammadan Law of Inheritance
have for their basis the following passages of the Kurdn:—
j_ % God hath thus.commanded you concerning your children.
A male shall have as much as the share of two females; but
if they be females only, and above two in number, they
shall have two-third parts of what the deceased shall leave;
and if there be but one, she shall have the half: and the
parents of the deceased shall have each of them a sixth
part of what he shall leave, if he have a child; but if he
have no child, and his parents be his heirs, then his mother
shall have the third part: and if he have brethren, his
mother shall have a sixth part, after the legacies which he
shall bequeath, and his debts be paid.  Ye know not whether
your parents or your children be of greater use unto yow.
This is an ordinance from God, and God is knowing and
wise. Moreover, ye may claim half of what your wives
shall leave, if they have noissue; but if they have issue,
then ye shall have the fourth part of what they shall leave,
after the legacies which they shall bequeath, and the debts
be paid: they also shall have the fourth part of what ye
shall leave in case ye have no issue; but if ye have issue,
then they shall have the eighth part of what ye shall leave,
after the legacies which ye shall bequeath, and your debts be
paid : and if a man or woman’s substance be inherited by
a distant relation, and he or she have a brother or sister, each
of them two shall have a sixth part of the estate; but if
there be more than this number, they shall all be equal
sharers in the third part, after payment of the legacies which
shail be bequeathed and the debts, without prejudice to the
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heirs’? “They will consult thee for thy decision in certain
cases: say unto them, God giveth you these determinations
concerning the more remote degrees of kindred. If a man
die without issue, and have a sister, she shall have the half
of what he shall leave; and he shall be heir to her, in case
she have no issue; but if there be two sisters, they shall
have between them tx‘o-third parts of what he shall leave :
and if there be several, both brothers and sisters, a male
shall have as much as the portion of two females.”’?

TURAIZ OR INHERITANCE. _
(Baillie’s Digest of Muhammadan Law, pp. 693—T704.)

¢ Furatz’ is the plural of furcezut, a derivative from jfurz,
which, as rendered in the dictionaries, means, ‘appointment,
precision, explanation,” and is applied in law to anything
that is established by precise and conclusive evidence. This
branch of law is termed furaiz, because the siham, or shares,
in a deceased person’s property, have been expressly
appointed or ordained, and are based or established on
precise and conclusive evidence. So that there is an agree-
ment between the ordinary and legal acceptations of the
word.

The estate of a dece'lsed person is applicable to four differ-
ent purposes—his funeral, his debts, his legacies, and the
claims of his heirs. The funeral cemprises the washing,
shrouding, and interring of his body ; all of which are to be
performed in a manner suitable to his condition; and for
the necessary expenses incurred thereby, all his property is
liable, save only property which is subject to some special
charge, as a pledge, for instance, to which the pledgee has a
preferable right.

1 Sale’s Kurdn; pps 84 and 95, Vol I, 2 Sale's Kurdn, p, 127

L.

Definition.

Funeral ex-
penses are first
to be paid.



EXTRACTS, : L

Debts are next to be paid; and debts may be wholly of
health or wholly of sickness, or partlyof health and partly of
sickness. If they are wholly debts of health, or wholly debts
of sickness, they are all alile, and none is entitled to any
preference. If they are partly debts of health, and partly
debts of sickness, the former are preferred if the latter
can be established only by the agknowledgment of the
deceased. But when the debts of sickness can be established
by proof, or have been openly incurred for known causes,
such as the purchase or destruction of property, or the
proper dower of a wife, the debts of sickness are on the same
footing as those of health. Debts not actually due at the
time of the debtor’s death, become payable immediately on
the occurrence of that event, because the privilege of post-
ponement is a personal right which dies with him. . The
death of a creditor has not the same effect, because the
person to whom the right of delay belongs is still alive.?

Next lega- Ji€gacies are mext to be paid out of a third of what
f;ist?f?&ﬁ remains after payment of funeral expenses and debts, unless
of the residue, the heirs allow them beyond a third. Then the residue is to

be divided among the heirs, according to their shares in the
inheritance. This, or the preference of a legatee¢ to the heirs,

is only when the legacy is of something specific ; for if it be

a confused legacy, as the bequest of a third or a fourth, it has

no right to preference. Nay, the legatee in that kind of

legacy is a partner with the heirs, and his interest rises or

falls with any increase or diminution of the testator’s estate.
Growndsof The right to inheritance is founded on three different
inheritance.  guglities—nusub, which is kurabat, or kindred; special
cause, which is marriage, that is, a valid marriage, for there

are no mutual rights of inheritance by a marriage that is

1 Jowhurrut-oon-Neyyevah, Chap, Mordbuhut:
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id or void, according to all;! and wula, which is of
two kinds—wula of emancipation, and wule of moowalat,
or mutual friendship; the superior being the heir to the
inferior in hoth kinds, and not the inferior to the superior,
unless when there is a special condition, as when he has
said, ‘IfI die, my property is an inheritance to these,’” when
the inferior would be heir to the superior.

There are three different kinds of heirs—ashab ool furaiz,

Three

L& |

dif-

or sharers, asubdt,® or agnates, and zuvool arham, or Soramy, ity

uterine relatives. The two last have been termed, from
their position in the inheritance, residuaries and distant
kindred.* The sharers are first; then the residuary by
nusub, or kindred ; then the residuary for special cause, or
the emancipator, whether male or female;* then the
residuary of the emancipator, After this, there is the return,
that is, when there ate sharers, but none of these residuaries,
the surplus, if any, reverts to the sharers. Next are the
distant kindred. After them the mowla of mutual friend-
ship, Then a person in whose favour the deceased has made
a declaration of nusub, or descent, as against another, but
not such as to establish his descent, and has persisted in such
declaration to his death. In this, three conditions are im-
plied. The declaration. of descent must be as against an-
other, as, for instance, when the deceased has declared a
person of unknown descent to be his brother, which involves
a declaration against his father that the person is his son,
The declaration must be such as not to establish the descent
of the person acknowledged, as when it is not acquiesced in

1 Doorr ool Mookhtar, p. 852, from which it appears that, with regard
to this effect of an invalid marriage, there was no difierence of opinion between
Aboo Huneefa and his two disciples.

2 Pl of asubu?, usually pronounced asubak.
8 By Sir William Jones, in his translation of the Sirajiyyak.
4, Shureefea, p, 9.

heirs,

.
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by the father. And the acknowledger must die without re-
tracting his acknowledgment.® The person next in succes-
sion is one to whom the deceased has bequeathed the whole
of his property. And, lastly, the bdeit-0ol-mal, or public
treasury,

EXTRACTS.

OF SHARERS.

SuEARERS are all those for whom shares have been ap-
pointed or ordained in the sacred text, the traditions, or
with general assent. And they are in number twelve

Ten of which persons ; of whom the rights of ten are founded on nusub

are by nusub.

Three males,
1. The father.

2. True
grandfather,

or kindred, and of two, on special causes, Of the former
there are three males, and seven females. The first of the
males is the father, who has three states or conditions :
one, when he has merely a share, which is a siwwth; and it
is when the deceased has left a son’s son, how low soever.
Another, when he is merely the residuary; and that is
when there is no successor but himself, and he takes the
whole property as residuary, or when there is only a sharer
with him, who is not a child, nor child of a son (how low
soever), as a hushand, a mothef, or a grandmother, and
the sharer takes his share, and the father takes what
remains as residuary. And the third state is when
he is both a sharer and the residuary; as when there
are with him a daughter and a son’s daughter, and he
has a sixth as a sharer, the daughter, a half, or two-
thirds when there are two or more daughters,—the son’s
daughter, a sixth, and the father, the remainder as re-
siduary. The second of the males, entitled by nusu,
is the true grandfather, and he is defined to be one into
whose line of relationship to the deceased no mother enters,

1 Shwresfee, p. 11,
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as the father’s’ father, or the father’s father’s father 5 one False grand-
into whose relationship to the deceased a mother enters RS ol
being termed a false grandfather, as the father of the

father’s mother., The true grandfather is entirely excluded

by the father; but in default of him comes into his place,

save that he does not, like him, reduce a mother’s share

to a third of the residue, nor entirely exclude a paternal
grandmother. He excludes, however, all the brothers and

sisters of the deceased, according to Aboo Huneefa, with

whom the futwa concurs. The third of the males entitled 8. Half bro-
by nusub is the half brother by the mother, whose share, oy IV the
when there is but one, is a sixth; or when there are two or

more of them, a third, which is equally divided among

them all.

t Of females who are entitled by nusub, the first is the Seven fo-
daughter, whose share, when she is alone, is a half; and malfs?he
when there are two or more daughters, they have two-thirds 9aughter-
between them. When there are both sons and daughters,
the sons make the daughters residuaries with them, the
share of each son heing equal to that of two daughters.

The second are the son’s daughters, who, when there is no 2 Sows
‘child of the loins, are like daughters, one taking a half, Ceigl
and two or more taking two-thirds between them. When
there is a son, the children of a son take nothing ; when
there is one daughter, she takes a 7%alf, and the son’s
daughters have a sixth; and if there are two daughters, they
take fwo-thirds, and there is nothing for the son’s daught-
ers. That is, when there is no male among the children

' of a son; but if there is a male, he makes the females
(whether his sisters or cousins) residuaries with him, so*
that if there were two daughters or more of the loins, they
could have two-thirds between them, and the remainder
would pass to the children of the son, in the proportion

19
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of two parts to the males and one part to the females,

Though the male were in a grade below them, he would

make them residuaries with him; so that the remainder

would be between him and them in the same proportion,

or two parts to each male, and one to each female, Thus if

there were two daughters, a son’s daughter, the daughter of

a son’s son, and the son of a son’s son, the daughters would

take two-thirds, and the remainder be bhetween the son’s

daughter and all below her, in the proportion of two parts

to the male, and one part to each female. The principle

in this case is that a son’s daughter becomes a residuary

with a son’s son, whether he is in the same or a lower

3. The mo- grade with herself, when she is not a sharer.! The third

s of the females entitled by nusub is the mother, who, like

the father, has three states or conditions, One, when

there is with her a child or child of a son, how low

soever, or two or more brothers or sisters of the whole or

half blood, and on whatever side they may be, and then

her share is a sizth. Another, when there are none of

these, and then her share is a third. And a third case is

when there is a husband or a wife, and both parents; and

then the mother has a third of what remains, after deduct-

ing the share of the husband or wife, and the residue is

to the father according to all opinions. But if in the place

of the father there were a grandfather, the mother would

have a third of the whole property for her share. The fourth

is the true grandmother, as the mother’s mother, how high

False grand- goever, and the father’s mother, how high soever. Everyone
mother who ? | : i 2

into whose line of relationship to the deceased a mother

enters between two fathers, is a false grandmother, The

share of the true grandmother, on the father’s or the

EXTRACTE,

4, The true
grandmother,

.1 This qualification prevents any injury to her by tﬁe application of the
principle. “®ee M. L. 1, second edition, p. 89,
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mother’s side, is a siwth, whether there be one or more; all
partaking of it equally who are in the same degree. When

there are two grandmothers, one of whom is related to the
deceased on both sides, and the other only on one side,

Aboo Yoosuf has said, and there is one report to the same

effect from Aboo Huneefa, thai the sizth is to be divided
between them equally, and the futwa is in accordance with

this opinion. The fifth are full sisters, and their share is teg'. Hull e
a half when there is only one, and ftwo-thirds when there
are two or more. When there is a full brother with them,
the male has the share of two females; and when there are
daughters, or daughters of a son, the full sisters take the
residue.! The sixth are half sisters by the father, and they tefs' b_?tﬁ Bif::
are like full sisters when there are none, one taking a half ther.
and two or more fwo-thirds in that case ; with one full sister,

they take a sizth, which makes up the two-thirds, But

with two fall sisters they have no portion in the inheritance,

unless there happens to be with them a half brother by the

father, to make them residuaries, when the full sisters take

their two-thirds, and the children of the father only have

the residue between them, in the proportion of two parts to

the male, and one part to each female. The seventh are m";- E;ﬂf :ﬁ:
half sisters by the mother ; of whom, when there is one, she mother.
takes a sizth, and when there are two or more, they take a

third. But all brothers and sisters are excluded by a son or

son’s son, how low soever, or a father, by general agreement,

and also by a grandfather, according to Aboo Huneefa. And
children of the father (that is, half brothers and sisters on

his side) are excluded not only by these, but also by a full
brother ; and children of the mother (or balf brothers and

sisters on her side), are excluded by a child, though a
daughter, and by the child of a son, a father, and a grand-

father, by general agreement. —
1 For the reason, see M, L, 1., Secoud Edition, p, 40,
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h « The two sharers who are entitled for special ‘cause are:
sPeﬁﬁgbﬁge' the husband and wife. The share of a husband is a half,
when there is no child nor child of a son, how low soever ; and
a jfourth with a child or child of a son. The wife’s share is
a fourth in the former of these cases, and an eighth, in the
latter; the fourth or eighth, as the case may be, being
equally divided among all the wives, when there are more
than one,

Bumber of  The shares appointed or ordained by the sacred text are
shares, and the , | i . A
persons entitl- SIX in number :—a half, a fourth, an eighth, and two-thirds,
& z"lf:‘l‘;m one-third, and a sixth. A half is appointed for five different

persons. It is the share of a husband when the deceased
has left neither a child nor child of a son ; the share of
one daughter of the loins, and the share of a son’s daughter,
when there is no daughter of the loins; and the share of the
full sister, and of the half sister on the father’sr side, when
A fourth.  there is no full sister, A fourth is the share of two persons,
that is, of a husband, when the deceased has left a child, or
a child of a son, and of a wife or wives, when he has left

An eighth. neither child nor child of a son, An eighth is the share of

! . one or more wives, when the deceased has left a child or
- Twothirds, child of a son. Two-thirds are the share of four different

persons—the share of two daughters or more of the loins ;

the share of two or more daughters of a son, when

there is none of the loins; the share of two full sisters or

more, or two half sisters by the father, when there is no full

A third, sister. A third is the share of two persons—that is, of a
mother, when the deceased has left neither a child nor child
of a son, nor two brothers or sisters; and the share of two
children or more of & mother, whether they be male or
female. And a sixth is the share of six persons, The share
of a father, when the deceased has left a child or child of a
son ;- the shave of a grandfather, when there is no father ;.

A sixth.
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re of a mother, when the deceased has left a child or
child of a son, or two brothers and sisters ; the share of a
single grandfather, or of several grandmothers, when there
are more at the time of inheriting; the share of a son’s
daughter with a daughter of the loins, to make up two-
thirds ; and the share of one child of the mother, whether
male or female.

Or AsuBAT oR RESIDUARIES.

Tar Asubdt are all persons for whom no share has Three classes
been appointed, and who take the residue after the sharers bl
have been satisfied, or the whole estate when there are none.

They are of two kinds: residuaries by nusub, or kindred
to the deceased, and residuaries for special cause. Of the
former there are three classes: residuaries by themselves
or in their own right, residuaries by another, and resi-
duaries with another,
The residuary by himself or in his own right is defined 1. Residuary
: . : . in his own
to be ‘every male into whose line of relation to the de- Tight,
ceased no female enters’; and such residuaries are of
four sorts—the offspring? of the decased, and his root, the
offspring of his father, and the offspring of his grand-
father. Hence the nearest of the residuaries is the son;
then the son’s son, how low soever ; then the father ; then the \
grandfather, or father's father, how high soever; then the
full brother ; then the half brother by the father; then the
son of the full brother; then the son of the half brother
by the father;® then the full paternal uncle ; then the half
Paternal uncle by the father ; then the son of the full pater-
nal uncle; then the son of the half paternal uncle by
the father ;3 then the full paternal uncle of the father;

1 Jooza, literally, part of the deceased.
2 Then their sons, how low goever, in the same manner, the full blood
being . preferreq to the half blood at each stage of descent.—Sarajiyyak,
Pp. 48, 49, 8 Then their sons, how low soever.—Jtbid.
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then the half paternal uncle of the father on the father’s
side ; then the son of the father’s full paternal uncle; then
the son of the father’s half paternal nncle on the father’s
side ; then the paternal uncle of the grandfather; then his

son, how low soever.?

When there  When there are several residuaries in the same degree,
z::;vifﬂi’:i]?f the property is divided between them by bodies, not by
:gveee%“;ﬂ}}g’ml?e‘ families (per capita and not per stirpes). As, for instance,

when there is a son of one brother and ten sons of another,
or the son of one paternal uncle and ten sons of another,
the property is to be divided into eleven paris, of which
each takes one part.

Residuaries  The residuary by another is every female who becomes
by another. oy i made a residuary by a male who is parallel to her;

and such residuaries are four in number : a daughter by a

1 The Mubsoot is the authority cited, and it is confirmed by the Doorr ool
Mookhtar, p 854. To these I can now add the Sirajiyyah,, though the direct
detail of the residuaries stops at the gons of the paternal uncles, and I failed,
when preparing ‘ The Muhammadan Law of Inheritance,’ to observe that it is
earried, by implication, to the full extent of the paternal nneles of the grand-
father. 'Thus the author, after stating that the son of the full brother is
preferred to the son of the half brother by the father, proceeds to say- that
¢ The same rule is applicable to the paternal uncles of the deceased, then to
the paternal uncles of his father, and then torthe paternal uncles of his grand-
father ; words that are plainly inconsistent with a limitation of the BuUCCession
to the offspring of the ‘nearest grandfather,’ as might, at first sight, be in-
forred from Eir William Jones’ translations of the passage. Sce the examina-
tion of it in the treatise above mentioned, 1st ed., p. 78, 2nd ed., p. 47. The
detail of the residusries is not carried farther in any of the authorities than
the uneles of the grandfather; bub it would have been superfluous to do so,
as the grandfather had been already defined to be a father's father, Zow
high soever. 8o that the detail ig, in reality, eo-extensive with the definition,
and the succession of residuaries in their own right as unlimited in the col-
lateral as it is in the direct line, where it is expressly said to be ‘how low
and how high soever. In several cases decided by the superior Courts in
India, descendants of a great-grandfather have been founded entitled to
succeed as residuaries, See Bhanoo Beebee » Imam Bukhsh, Rep. 8. .D. 4.
Cualcutta, Vol. I, p. 68; Sheikh Moohummud Buksh . Shurf-oon-Nissa
Begum, M. L. 1., p- 82 ; and Mohadeen Ahmud Khan ». Syed Mohamed and
another, High Court of Madras Reports, Vol I, p. 92, and Indian Jurist
Reports, p, 132, See farther, M. L. 1., 2nd edition, p. 50, where it is infer-
ved from a passage in the Shureefeea, p. 176, that there iz no limit to the
succession of the residuaries in the collateral, sny more than in the direch

€ :
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Son, a son’s daughter by a son’s son, a full sister by her
brother, and a half sister by the father by her brother.
The remaining residuaries, that is, all besides these, take
the residue alone, that is, the males take it without any
participation of the females: and they are also four in
number: the paternal uncle and his son, the son of a
brother, and the son of an emancipator.

The vesiduary with another is every female who becomes
a residuary with another female, as full sisters or half
sisters by the father, who become residuaries with daugh-
ters or sons’ daughters. _

The residuaries of a wulud-onz-zina and of the son of an
imprecated woman are the moowaless® of their mothers ;
for they have no father, and the kurabut, or kindred of
their mother, inherit to them, and they inherit to them. So
that if the son of an imprecated woman should leave a
danghter, a mother, and the imprecator, the daughter
would take a half, the mother a sixth, and the remainder
would revert to them -as if he had no father. If besides
these there were also @ husband ora wife, he or she would
take his or her share, and ‘the remainder be between the
otliers, either s share or as weturn. And if he should leave
his mother, a half brother by the mother, and a son of the
imprecator, the mother would take a third, the half brother
by the mother a sixth, and the remainder would revert to
them, there being nothing for the son® of the imprecator,
as the deceased has mo brother on the side of the father.
When the child of the son of -an mmprecated woman dies, the

.. 1 P, of Mowla, which signifies both emancipator and emancipated, though
1t also means the son of a paternal uncle. It is here, I think, to be taken in
the sense of emancipated ; in which sense it ocours in a section of the Fut.
41., Vol, II, p. 490, that treats of appropriations for the benefit of Mowalees,
moodubburs, and oom-i-wuluds. The mothers in the text would thus be
Women free by origin who had emancipated slaves, and whose freed men
:Vc»uld kéecome residuaries to their illegitimate children; See Doors 6ol Mookh-
@7, p. 855, 2
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family of his father inherit to him, being his brothers; but
the family of his grandfather, who are his paternal uncles,
and their children, do not inherit to him. The same is’ true
of the wulud-ooz-zina, except that there is a difference be-
tween them in one case, which is that the tuwam or twin of
the wulud-00z-zina inherits only as a half brother by the
mother, while the twin of an imprecated son inherits as a
full brother.?

Among re- When there are several residuaries of different kinds, one
i{{};;‘}‘;‘ﬁi S residuary in himself, another a residuary by another, and
ﬁ‘;‘::;t i?;e- the third a residuary with another, preference is given to
ferred. propinquity to the deceased ; so that the residuary with an-

other, when nearer to the deceased than the residuary in
himself, is the first. Thus, when a man has died, leaving a
daughter, a full sister, and the son of a half brother by the
father, a half of the inheritance is to the daughter, a half
to the sister, and nothing to the brother’s son, because the
sister becomes a residuary with the daughter, and she is
nearer to the deceased than his brother’s son. So, also,
when there is with the brother’s son a paternal uncle, there
is nothing to the uncle. And inlike manner when in the
place of the bother’s son there is @ half brother by the father,
there is nothing for the half brother.?

Residuaries  The residuaries for special cause are the emancipator, and

for special . < s :
SR then his residuaries in the same way as has been already

EXTRACTS:

mentioned.

1 A man may deny oneof twins and acknowledge the other, but in thab
case the paternity of both is established (Hidayak, Vol. 1L, .p. 325} ; so thab
each is full Lrother or sister to the other.

_ 2 Because strength of propinquity, or being the master of two propinquities;
is preferred to being master of one,—M, L, I, 2nd Ed., p. 67.
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Or Disranr Kinprep.*

Tue distant kindred are all relatives who are neither Definition.
sharers nor residuaries, and they are like the residuaries
insomuch that when there is only one of them he takes
the whole property. Of the distant kindred there are four Four classes.
classes. The first comprises the children of daughters and
sons’ daunghters ; the second are the false grandfathers and
false grandmothers ; the third are the daughters of full
brothers and of half brothers by the father, the children
of half brothers by the mother, and the children of
all sisters ; the fourth are the paternal uncles by the mother
(that is, the half brothers of the father by the same mother)
and their children, paternal aunts and their children,
maternal uncles and aunts and their children, and the
daughters of full paternal uncles and half paternal uncles by
[ the father. These, and all that are connected with the
' deceased through them, are his distant kindred.

The first class of the distant kindred is first in the suc- Orderof sue-
cession, though the individual claimant should be more “**™*
remote than one of another class, The second is'next ; then

4 the third ; then the fourth ; according to the order of the
| residuaries, And this has been adopted. Neysabooree
has stated in his Book -on Inheritance, that none of the
j second class can inherit, though nearer to the deceased,
| while there is one of the first, though ‘more remote ; and
i like manner as to the third witl the second, and the
fourth with the third. And he has said that this has been
approved of for the futwe, and acted upon by ‘our’ sheikhs,
Who give precedence absolutely to the first class over the
second, the second over the third, and the third over the
fourth, So that the daughter of a daughter, how low so-
§vcx', is preferred to the mother’s father.

S ——— —_— R

2 i;nilliu’u Digest of Muhammadan Law, pp. 715-717.
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The preference of individuals in the different classes is
regulated by she following rules :—lst. The mnearer to
the deceased is preferred to the more remote, Thus the
daughter of a daughter is preferred. to the daughter of a
daughter’s daughter, and a maternal grandfather is pre-
ferred to the father of a mother’s mother. 2nd, When
there is an equality in degree, that is, in proximity to the
deceased, the child of an heir, whether sharer or residuary,
is preferred. Thus the daughter of a son’s daughter is pre-
ferred to the son of a daughter’s daughter. Bat this rule
is. mot applicable to the second class, though it applies to all
the rest. 8rd. If the claimants are equal in proximity
to the deceased, and there is no. child of an heir among
them, the property is to be equally divided among them, if
they are all males or all females ; and if there is a mixture
of males and females, then on the proportion. of two parts
for a male and one to a female, This is without any differ~
ence of opinion when the sex of the ancestors, whether male
or female, is the same. But when the ancestors are of
different sexes, though, according to Aboo Yeosuf, the divi-
sion is to be made in the same way, yet, according to
Muhammad, it is only the number that is to be taken from
the individual claimants and the quality of sex is to be taken
from the generation in which the difference of sex first ap-~
pears, Thus, if one should leave the son of a daughter and
the daughter of a daughter, the property is to be divided
among them in the proportion of two shares to the male
and one to the female, because here the sex of the ancestors
is the same: but if he should leave the daughter of a
daughter's daughter, and the daughter of the son of a
daughter, the property would be divided between - them
in halves, according to Ahboo Yoosuf, regard being had
merely to the number of the individuals ; while, according
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to Muhammad, the property is to be divided between
them in thirds, two-thirds to the daughter of the son of a
daughter, and one-third to the daughter of the daughter’s
daughter. The Imam Asbeejanee has given the preference
to the opinion of Aboo Yoosuf, as being of easier application,
and the author of the Moheet and the sheikhs of Bookhara
have also adopted it in this class of cases. 4th. Ifone of
the claimants is connected with the deceased in two or more
ways, he will inherit by each way, regard being had to the
branches, according to Aboo Yoosuf, and to the rootsaccordin g
to Muhammad; except the grandmother, who, according
to Aboo Yoosuf, can inherit only in one way. Thus, sup-
Pose a man to have left two daughters who have died, ome
leaving a son and the other a daughter ; and suppose this
son and daughter to intermarry, and to have a son, after
which the daughter marries another man, to whom she bears
a daughter,—her first child is thus the son of a daugh-
ter’s son and also the son of a daughter’s daughter, while
her second child is only the daughter of a daughter’s
daughter according to the scheme

- x A

n the margin. Now suppose i

the husband and wife and the j) D
grandmothers to be dead, and é I')

the question to relate to the 5‘ Il)

estate of the great-grandfather ;
according to Aboo Yoosuf, the son would take four-fifths
and the daughter one-fifth, that is, a double share as a
male, and that doubled by reason of his being connected
in two ways. While, according t6 Muhammad, the son
would take five-sixths, and the daughter only one-sixth ;
that is, Muhammad would make the division according to
sexes in the second generation, where the distinetion first
appears, giving two-thirds or four-sixths to the grandson
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which would pass wholly to his son, and leaving the remain-
ing third or two-sixths for the granddaughter, which would
be equally divided between her son by the first marriage,
and her daughter by the second.*

‘HUJUB’ OR EXCLUSION.
(Baillie’s Digest of Muhammadan Law, pp. 705-6.)

ExcrLuston is of two kinds—partial and total; and partial
exclusion is a reduction from one share to another. As re-
gards total execlusion, there are six persons who are not
subject to it. These are the father, the son, the husband,
the mother, the daughter, the wife.2 - As regards all others
besides these, the nearer excludes the more remote;® and
persons who are related through others do not inherit with
them, except only the children of the mother, that is, half
brothers or sisters on her side, who are. not excluded by
her. : ;

One who is deprived of any interest in the estate, that is,
one incapable of inheriting, as an infidel, a homicide, or a
slave, has mno effect in excluding others, either partially or
totally. But one who is only excluded may exclude others,
by general agreement; as, for instance, two or more
brothers or sisters, full or half, and on whatever side, who
do not inherit when there is a father, but reduce a mother’s
ghare from a third to a sixth.

1 For further details regarding the distant kindred, the reader is referred
to the M, L. 1., Chap. XI, 2nd edition, Chap. XII.

2 In the M. L. 1., p. 58, the son is omitted by mistake. Rectified in the:

ond Ed., p. 53.

8 This is true absolutely, as between residnaries. But a nearer residuary
does not always exclude a more remote sharer ; as for instance, a mother’s
mother is not excluded by a father ; and a nearer sharer does not exclude a
more remote residuary, nor even a more remote sharer, unless there is one
cause of succession, as in the case of a mother and grandmother, or a
daughter and daughters of a son.—Shuregfeca, p. 62.

P —
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Full brothers and sisters are excluded by a son, son’s son,
and a father, and by a grandfather also, with some difference
of opinion. Half brothers and sisters on the father’s side
are excluded by the same persons, and also by full brothers
and sisters ; and half brothers and sisters on the mother’s
side are escluded by a child, the child of a son, a father,
and a grandfather, by general agreement.! All grand-
mothers, whether maternal or paternal, are excluded by a
mother ; and paternal grandmothers are excluded by a
father, as a grandfather is excluded by him, and they are
also excluded by a grandfather when anterior to him ; but
a paternal grandmother is not excluded by a grandfather
because she is not anterior to him. Grandmothers on the
side of the mother are not excluded by a father; so that is
one should leave a father, a father’s mother, and a mother’
mother, the father’s mother is excluded by the father ; but
there are different opinions as to the mother’s mother, some
saying that she has a sixth, and others, only the half of a
sixth. The nearer excludes the more remote, whether himself
an heir or excluded. Thus, if one should leave a father, a
father’s mother, and the mother of a mother’s mother, it is
said that the father has the whole, because he excludes
his mother, and she excludes the mother of the mother’s
mother, because she is nearer to the deceased. There is a
difference of opinion as to her succeeding with her son, who
is paternal uuncle to the deceased ; Qut according to the

L

Examples of
exclusion.

generality of ‘our sheikhs,” she does inherit with her son

who is the paternal uncle.

It should be remembered that only one grandmother on
the side of a mother can be considered an heir, for true
grandmothers are only those in whose line of relationship

1 By gencral agreemens means according to the general opinion,

Only ' one
maternal
grandmother
who ean be'un

heir,



EXTRACTS. L

a father does not come between two mothers; so that this
single heir is the mother’s mother how high soever, and

* the nearer excludes the more remote, so that only one
grandmother can inherit. But of the paternal grandmothers
it may be conceived that many may be heirs,

ON APOSTACY—IMPEDIMENTS TO SUCCESSION,
AND—EXCLUSION FROM INHERITANCE,

(Sircar’s Muhammadan Law, Part I, pp. 271—284.)

Apostate THE lexicographical meaning of the ¢ Murtadd’ (rendered
falned: by ¢apostate’) is one who turns away (from an object) ; but
in law it signifies ¢ a renouncer of the Muhammadan faith,’
The essentiality of apostacy consists in the uttering of
words against the (Muhammadan) religion, after embracing
the (Muhammadan) faith, which is belief in Muhammad
with respect to all that came down to him from Almighty
God.—Durr-ul-Mukhtér, page 392.

CLXI. When a male apostate has died (naturally,) or
been killed, or passed into a hostile country (dér-ul-harb),
and the Judge (K4zf) has determined his having gone into
the hostile country, then what he had acquired at the time

Principle.

ANNOTATIONS.

clxi. When a male apostate is put to death, or dies naturally, or
escapes to a foreign country, all that he had acquired while a Musal-
mén belongs to his heirs.1—Fatdwd Alamgfri, Vol. VI, page 633.—
Vide B. Dig., page 700.

If he (the apostate) die, or be killed while an apestate, or be deter-
mined (by the Kazf) to have gone into a hostile country, then his
Musalmén heir, even though such heir be a wife, who has observed the

1 By Act XXI of 1850 of the Indian Legislature, it, is declared, that—
“Sp much of any law or usage as inflicts on any person forfeiture ‘of right
or property,for may be held in any way to impair or affect any right of in-
heritance, by reason of his or her rénouncing or having been excluded from
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of his being a Musalmén goes to his heirs who are Musal-
méans. (a), ~but what he has earned since the time of his
apostacy, is placed in the Public Treasury (Bayit-ul-mal,)
according to Abt Hanifah.—Sirsjiyyah, page 58.

But according to the two lawyers (AbG Yusuf and
Muhammad), both the acquisitions go to his Musalman heir
or heirs.—Ibid., page 58.

L

(@) Among these the wife is included, if she is a Musal- Explanation.

man, and her iddat is unexpired at the time of his
death. But if her iddat has expired, or if her marriage
Was never consummated, she has no right to any share in

ANNOTATIONS.

abstinence (iddat), will inherit what was acquired by him (the apost-
ate)at the time of his having been a Musalmén, after Apayment,.
however, of the debts incurred by him while a Musalmén ; but what
Was acquired by him during apostacy, will be (taken as) a spoil after
Payment of the. debts which he had contracted while an apostate.
The two lawyers, (AbG Yusuf and Mubammad), say, that the pro-

perty acquired during apostacy is also an inheritance.—Durr-ul-
Mukhtér, page 392.

the communion of any religion, or being deprived of caste, shall cease to be
enforced as Jaw in all the courts of this country.” This removes the disqua-~
lifications of the apostate himself ; but his children, if brought up in his new
faith, would be still excluded from the inheritance of their Musalmdn relatives

y the mere difforence of religion—an objection that is left untouched by the
Act; while apparently, there would be no objection to the relatives inheriting
from the apostate or his children, for being no longer of the Musalmén

religion, his or their Succession could hardly betegulated by Muhammadan
law.—Note by Mr. Neil Baillie.

In Syed Ziya-ood-deen 2. Sheikh Lootf Alee, it has been actually deter-
mined by the late Sudder Dewanny Adawlut, that ©if by Muhammadan
law a Sunni could not inherit from a Shidh, (a Sunnf’s becoming a Shidh
and wiceversd being according to that law quasi-apostacy), then under the
provisions of Act XXI of 1850 (the elear purport whereof i3, that religious
exclusion shall not be permitted to check the ordinary current of the civil
law of inhertance, and any law previously in force, which should be taken
to interrupt the law of inheritance upon the ground of a change of religious
faith, shall notat all be enfureed) this rule of Muhammadan law cannot be

enforced, so as to impair the tight of inheritance.—Sudder Dewanny
Adawlut, Dec. for 1856, page 1092,
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his inheritance. She also.loses her right if she apostatizes
with him; though when a husband and wife apostatize to-
gether, her marriage still continues. 1If she should bear a
child after their apostacy, and the husband should then die,
the child would be entitled to a share in his inheritance, if
the birth takes place within six months from the day of the
husband’s apostacy ; but if the birth should take place af
more than six months from the day of the apostacy, the
child would have no right.—Fatdwa Alamgiri, Vol. VI,
page 633.—B. Dig., p. 700.

According to Shafif, however, both the acquisitions must
be entirely placed in the public treasury.—Sir4jiyyah, p. 58.

CLXIIL. If, however, he again become a Musalmén
previously to the (Kazf's) determination, then he will be
treated as if he did not become an apostate; and if he
returned to the Muhammadan faith after that (determina-
tion), when his property has been already with his heirs,
then he will retake it either amicably or by lawsuit ; but
he shall not take the property if it has been placed in the
public treasury, by reason of its having (alveady) become
a spoil. And if the property has been destroyed, or the
heir (or successor) has alienated it relinquishing his own
right, then he (the former) shall not have it, even though
the -property be in existence, - because the judgment (of the
Kazi) is irrevocable.—Durr-ul-Mukhtdr, page 392.

The same author moreover says:—‘An apostate’s right to
his estate is forfeited by way of suspense: afterwards, if he
return to the Muhammadan faith, the estate will revert to
him.”—1Ibid.

CLXIIT. What he gained after his arrival in the hostile
country, is confiscated by general consent;' because it was
gained by him while he was a resident in a hostile country,

Principle.

Principle.

1 Sirdjiyyah, page 58
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and_a Musalm&n does not inherit from a resident of a hos-
tile country,?

CLXIV. All the property of a female apostate (whether
it be acquired by her while she was a Musalmén, or during
her apostacy, but previous to her going to a hostile coun-
try?) goes to her Musalmén heirs, without diversity of
opinion.—Sirdjiyyah, page 58.

“Because,” says Sharif, “according to our doctrine, a
female apostate is mever killed, but is imprisoned until she
becomes a Musalmén, or departs this life.”’—Sharifiyyah,
page 148.

As regards the succession of apostates themselves,~

CLXV. A male apostate does not inherit from any one,
neither from a Musalmén, nor from an apostate like him.
self (c) ;—so also a female apostate shall not inherit from
any one, except when the people of a whole district become
apostates altogether ; for then they inherit reciprocally (d).
—-Sirdjiyyah, page 58. A '

(¢) Inasmuch as an apostate has, by his apostacy, become
a sinner, and therefore, he is not entitled to any favours

ANNOTATIONS,

clxiv. When a female- apostate dies, the right of her husband to
take a share in her inheritance depends on the fact of her having
apostatized during health, or during sickness. If the apostacy took
place when she was in health, he has no right, to any thing. Ifit took
place when she was sick, and she has died when her iddaz was still
unexpired, though by analogy she was no evader, and he could,
therefore, have no right to her inheritance, yet on a liberal con-
struction she is accounted to be such, and he is allowed to parti-
cipate.—Fatiw& Alamgiri, vol. vi, page 633.—B. Dig., page 701.

clxv. A female apostate, like a male apostate, cannot inherit from
any one, because she has no religion.—7bid.

1 Sharifiyyah, page 148, 2 Sharifiyyah, page 58,

21

31

Principle.

Principle,
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of the law, that is, to iiheritance; on the contrary, he
deserves to be excluded with punishment, just as a murderer
forfeits his right.—Sharifiyyah, page 148.

(d) Because (then) their district becomes a hostile coun-
try by reason of the rules of infidels being promulgated

EXTRACTS,

therein.—Sharifiyyah, page 149.

Principle. CLXVI. If a person before his becoming an apostate was
entitled to the inheritance of a relative, his subsequent
apostacy does not deprive him of his right of succession to.
the same; though upon his becoming an apostate he would
forfeit his right to hold the property so inherited, and the
same would be taken by his Musalmén heir or heirs,

Precedent.  Vide Wujih-un-nessé Khénam v, Mirzé Hosain Ali.—Sel.
Sudder Dewanny Adawlut Reports, vol. i, page 268, (New
Ed., p. 356). :

Tmpediments  [mpediments o succession are (principally) four (viz.,)
Yo succossion. 3 Stavery, @— Homicide, 3—Difference of religion, and 4—
Difference of country.
Principle. CLXVII. Slavery, whether it be perfect (¢) or imperfect
(/), is an impediment to succession.! )
(e) Perfect.] As the condition of an absolute slave (kinn),
since an absolute slave is not master of any property, though
he may have all the means of possessing property ; ke,
therefore, is not entitled to inheritance.— Vide Sharifiyyah,
page 11,

ANKNOTATIONS.

clxvii, Slavery is an impediment to inheritance, and in this respecy
there is no difference between an absolute and a qualified slave. Even
a partially emancipated slave is not capable of inheriting according to
Abf Hanffah.— Fatdwé Alamgiri, vol, vi, page 631.—B. Dig., p. 697.

Slavery, though imperfect, as (the condition of) a Mukétabl slave,
(is an impediment to succession).—Durr-ul-Mukhtér, page 862.

1 Vide Su #jiyyab, page 5.
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daughters succeed, excluding their mother, who is a
slaye of the deceased proprietor.—Macnaghten’s Precedents
of Muhammadan Law, Chap. I, Case lxxii.

(#) Imperfect.] As the condition of a Mukéatab,! Mu-
dabbar,? or Umm-ul-walad.®—Sharffiyyah, page 11.

CLXVIII. Homicide, whether punishable by retaliation
(9), or expiable (k) ,-is an impediment to the slayer’s inherit-
ing from the person slain by him.+ s

(9) ‘Homicide punishable by retaliation’ is wilful murder.
When a person intentionally strikes a blow on a person
with a weapon, or with a thing which equally with it may
serve to sever a limb or limbs (from one’s body), such as a
sharp piece of wood or a stone, its result is crime and reta-
liation, and there is no expiation for the same.—Sharifiyyahs
page 11,

Every act of malice that induces retaliation or expiation
is a cause for depriving (the slayer) of a right of inheritance
to the person slain.—Fatdwa Alamgiri, vol. vi, page 631,—
B. Dig., page 697.

1 The slave who ransoms himself is denominated a Mukédtab (written off).
2 A Mudabbar slave is he who is promised by his master to be free after
his death.

8.An Umm-ul-walad (child’s mother) is a female slave who has borne a
child or children to her master, and is thence entitled to be free after his
death.—See Hid4yah, vol. i, pages 475, 479, and vol ii, page 98. i

Slayery by the Muhammadan Law is either perfect and absolute, as when
the slave and all that he can possess are wholly at the disposal of his master ;
or imperfect and privileged, as when the masf®r has promised the slave his
freedom on his paying a certain sum of money by easy instalments, or,
without any payment, after the death of the master: a female slave, who
has borne a child. to her master, is also privileged ; but in both sorts of sla-
very, as long as it continues, the slave can acquire no property, and conge-
quently cannot inherit. The Arabian eustom of allowing a slave to cultivate
a piece of land, or set up a trade on his own account, so that he may work
out his manumission by prudence and industry, and by degrees pay the price
of his freedom, may suggest an excellent mode of enfranchising the black
slaves in our plantations, with great advantage to our country and without
loss to their proprietvrs,.—Note by Sir W. Jones, page 60.

4 Vide Sirdjiyyah, page b.

Ls
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() ‘ Homicide expiable’ is manslaughter, as striking a
person with a thing which generally does not kill ; and the
result thereof, according to both doctrines,? is the payment
of expiatory mulct by the relations (of the ecriminal), and
also sin and atonement, there being no retaliation for it ;—
or it is an accidental death.—Sharifiyyah, page 12.

EXTRACTS.

As where a man shot an arrow at his prey, and the arrow
by accident killed a human being ; or where a person, while
asleep, turned upon another, and (thereby) killed him; or
where a beast of burthen trampled upon (a person) while -
‘a man was riding upon it ; or where one fell from the roof
of a house upon a person (who was thereby killed) ; or where
a piece of stone fell from one’s head upon a person and he
(the latter) died. The result of these is atonement, and
payment of expiatory mulet, but no sin: in all of these
(or such) cases, the killer would be excluded from the inherit-
ance (of the killed), provided such killing be not a justifi-
able homicide.—Sharifiyyah, page 12,

CLXIX. There is (however) one instance of intentional
homicide, where the crime induces the incapacity of inherit-
ing, though the offender is not subject to retaliation. This
is the case of a son murdered by his father. But it is pro-
perly an exception to the law of retaliation, the crime hay-
ing ‘been originally subject to this highest penalty, and
remitted by the Prophet,s

ANNOTATIONS,

clxix. Homicide, whether it is punishable by retaliation, or expi-

able, (disables the perpetrator to inherit from the slain), even though

the crime be pardonable, as in the instance of a father killing liis '

son.—Durr-ul- Mukhté4r, page 862,

1 That is, according to the opinions of both Ab#t Hani{fah and Shafi,
2 B, M. L., page 24,
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¢ Should you, however, allege,” says Sharif, “ that if a .

father intentionally kills his son, and although no retalia-
tion or atonement is ordained (for it), yet, according to all
doctrines, he is excluded (from inheritance).” ¢ To this,”
says Sharif, “I would reply, that the killing in question
was originally the cause of retaliation, but it has been re-
mitted by (this) dictam of the Prophet: ‘A father shall
not suffer capital punishment for (killing) his son; nor a
master for his slave.” It should not be objected that, ac-
cording to the (general) dictum of the Prophet, ‘a slayer
is excluded from the inheritance of the slain ;’ the slayers
should, without exception, be excluded from inheritance,
as is held by Shafif. For, how then can all those cases be
excepted ? We maintain that the slayer for a just cause is
excepted, because exclusion is ordained as a punishment
for the prohibited description of killing: but as to the ex-
clusion of the creator of a cause of killing, he is not in fact
a killer.”’—Sharifiyyah, page 12.

Hence, where the crime is a justifiable one, there is no
exclusion. Thus,—

CLXX. If a person kills his ancestor or predecessor for
retaliation, or by inflicting chastisement under the sentence
of a Kizi (Judge), or for self-defence, in such case the killer
would not at all be excluded (from the inheritance of the
killed), The same is the law where a just (or loyal) person
killed his ancestor who was a rebel.—Sharifiyyah, p. 12.

ANNOTATIONS,

One who has unlawfully killed another is incapable of inheriting
from him, whether the killing was intentional or a misadyventure, ag
by rolling over him in sleep, or by falling on him from the roof of a
house, or by treading on him with & beast on which the slayer w

as
1iding.—Fatdwa Alamgiri, vol. vi, page 631.—B, Dig., page 697.

Principle.
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Principle. ,  CLXXIL. And if the killing be not directly, but by
creating a cause, or (in other words) by merely being the
occasion of the death, as by digging a pit or well in an-
other’s property or land (into which one falls and dies), or by
placing.upon it a large stone, (against which one stumbles,

- and death is the consequence), then the expiatory mulet or
: the price of blood must be paid for the killer by his rela-
tions, but neither retaliation nor atonement is ordained
therein. Such is also the case if the killer be an infant,
or a mad person. In such cases of homicide, there is no

exclusion from inheritance.’—Sharifiyyah, page 12.

EXTRACTS.

ANNOTATIONS.

clzxi. But being the indirect cause of a person’s death is not a
sufficient ground for excluding from inheritance ; as, for instance,
when a person has dug a well into which another falls, or placed a
stone on the road against which he stumbles, and is killed in conse-
quence.—Fatdawé Alamghi, vol. vi, page 631.—B. Dig., page 697.

1 Homicide is either with malice, prepense, and punishable with death;
or without proof vf malice, and expiable by redeeming a Musalmén slave,
or by fasting two entire months, and by paying the price of blood ; or
thirdly, it is accidental, for which an expiation is necessary. Malicious ho-
micide or murder (for, by the best opinions, the Arabian law on this head
nearly resembles our own) is comwitted, when a human ereature is unjustly
killed with a weapon, or any dangerous instrument likely to occasion death,
as with a sharp stick or a large stone, or with fire, which has the effect, says
Kdsim, of the most dangerous instrument, and, by parity of reason, with
poison or by drowning ; but those two modes of killing are not specified by
him ; and there is a strange diversity of opinion concerning them. Killing
without proot of malice is, when death ensues from a beating or blow with a
slight wand, a thin whip, or a small pebble. or with anything not ordinarily
dangerous,—Note by Sir W. Jones, page 61. :

If, however, a man were to dig a pit, or fix a large stone on the field of-
another, and the owner of the field were to be killed by falling at night into
the pit, or running against the stone, the doer of the illegal aot, which was
the primary occasion (but not the cause) of the death, must pay the price of
blood ; but would not, it seems, be generally disabled’ from inheriting ; he
ought, one would think, to be incapable of succeeding to the property of the
deceased, whom he destroyed, and whom he might have meant to destroy,
by such a machination.—fbid., page 62.
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CLXXIL When a father has circumcised his child, and
the child died in consequence of the operation, the father 1s
not deprived of his right in the child’s inheritance.? —
Fatfwa Alamgird, vol. vi, page 631.—B. Dig., page 697.

According to Shafif, however, the killer of a person does
not at all inherit. —Durr-ul-Mukhtdr, page 862.

CLXXIII. Difference of religion—that is, difference
between Islam and infidelity—is an impediment to succes-
sion. (¢)?

(i) Thus an infidel shall not inherit from a Musalmén
agreeably to the doctrine of all, and a Musalman shall not
inherit from an infidel according to the dictum of Alf,
Zayid, and the whole of the Prophet’s Companions. This
doctrine is followed by our learned legislators, and also
by Shéfii, in accordance with this dictum of the Prophet:
“The followers of two different religions shallenot inherit
from each other.”’—Sharifiyyah, page 13.

ANKOTATIONS.

clxxiii, Difference of religion (between) Musalméns and infidels (is
an impediment to succession).—Durr-ul-Mukhtdr, page 862.
clxxiii, Difference of religion is also an impediment to succession,

by which it is meant, the difference between Islam and infidelity.—
Fatdwa Alamgiii, vol. vi, page 631.—B. Dig., page 798.

1 But if he should admonish him with stripes, and the child ghould die in
consequence, he is responsible for the diyat or fine, and loses his right to
inherit according to Abi Hanifah, though he is not responsible according to
the other two (Abt Yusuf and Muhammad), and if a teacher be the peison
'\yho punished the child, with the father's permission, he does not incur any
liability, according toall their opinions.—Fatdwéd Alamgiri, vol. vi, page 631
—B. Dig., page 697. ‘ Y r

2 Vide Sirdjiyyah, page 5.

Difference of religion is such an impediment to inheritance, that an infidel
cannot, in any ecase, be an heir to a believer, nor a believer to an i 3
B M, i‘.’ kil g ) 0 an infidel.—

L.

Principle-

Example.
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CLXXIV. The free thinkers (Ahl-ul-hawé) are not,
however, excluded from succeeding to orthodox Muham-
madans, since they are believers of the Prophets and the
scriptures, but differ only in their interpretation of the
latter and Sunnat.—Sharifiyyah, page 14.

Bat a difference of faith among unbelievers, such as
Christianity, Judaism, Mujoosseeism, and idolatry, is no
impediment of succession, so that there are mutual rights
between Christians, J ews, and Mujoossees.!—Fatdw4 Alam-
girf, vol. vi, page 63!.—B. Dig., page 698.—Vide Shari-
fiyyah, page 14. :

EXTRACTS,

All infidels, however different their creeds may happen
to be, inherit from each other, since they are considered as
being of one religion.!—Sharifiyyah, page 13.

" CLXXYV. Difference of country,—either actual, as be-
tween an alien enemy and an alien tribatary(a), or qualified,
as between a fugitive (must4min) and a tributary (Zimmf),
or between two fugitive enemies from two different states
(b),—is also an impediment to succession.

ANNOTATIONS,

clxxy, Difference of country (ddr) is also an impediment to succes-
sién, but this applies only to unbelievers, not to Musalméns, 8o that
if a Musalmén should die in a hostile country (dér-ul-harb), his son
in the country of peace (d4r-ul-Tsldm) inherits from him, The differ-
ence of country is actual when an alien dies in the ddr-ul-harh, having
a father or son who is a tributary infidel (Zimmf) in the d4r-ul-Isl4m ;
and in that case, the Zimm{ does not inherit from the alien. In like
manner, if a Zimmf{ should die in the dér-ul-Tslam, leaving a father or
son in the dérul-harb, he would not inherit from him.—Fat4dwa
Alamgirf, vol. vi, page 631.—B. Dig., page 698.

1 An unbeliever shall never be heir to a believer, and conversely; but
infidel Bubjects may inherit from infidels, —Note by Sir William Jones,
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ecause when an alien enemy enters (i.e., takes his
domicile in) the  country of Musalméns, obtaining
Protection (by payment of the tribute exacted from infidels),
then he and the alien tributary, .though actually in one
Country, are in a qualified sense in two, different countries,
inasmuch as the fugitive is in the qualified sense in the seat
of hostility. Do you not see that he may retvrn to it, and
there is no probability of his living perpetually in cur
Counfry, whereas the case is otherwise with the alien
tributary. Consequently, they do not inherit from each
other—Sharifiyyah, page 14.

(a) Thus if an alien enemy die in the abode or seat of
hostility (dar-ul-harb,) leaving a father and son who are

alien tributaries in the abode or seat of peace (dar-ul-Isldm),

or if an alien tributary die in the seat of peace, leaving a
father and son in the seat of hostility, then none of them
shall inherit from the other ; because the alien tributary
being in the seat of peace, and the alien enemy in the seat
of hostility, the relationship between them is cut off by the
actual difference of country, although they were of the same
religion ; consequently the (right of) inheritance founded
upon (such) relationship, is also cut off (or destroyed) ; in-
asmuch as the heir succeeds to the ancestor in his property
by becoming the owner thereof and appropriating and
enjoying the same.'— Sharifiyyah, page 14.

(0) As regards the second example, ,(viz.,, between two
fugitive enemies from two different states), if it be supposed,
as it is said, that they are two fugitive. enemies in their own
countries, which are different from each other then it should

1 When an enemy dies in a hostile country, leaving within the Muham-
madan territories a father or son who is a Zimmi, or a Zimmi dies in the
Mnhummn.dau territories, leaving a father or som who is an enemy and resid-
ing iu a hostile country, neither can succeed to the other, though they should
be of the same religion, because their countries are actually different, the

Zimmf being to all intents and pur poses & subject of the Muh: §
state.—B, M. L., page 20. i ; o aAdt
22
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be held that they are in a manner actually in two different
countries, (in which instance, this case should have been
put before the case in the qualified sense), but if it be
supposed that the two fugitives are actually in two different
countries, but they are (living) in the seat of peace by
obtaining protection, then they are actually in one country,
and in the qualified sense in two different countries ;! conse-
quently, what is above said does not apply.—Sharifiyyah,
pages 14 and 15.

“ When a Mustdmin diesin our territory, leaving property,
it should be sent to his heirs ; when a Zimmi dies without
heirs, his property goes to the public treasury (bayit-ul-
méal).” —Fatdwa Alamgiri, vol. vi, page 631.—B. Dig.,
page 698,

CLXXVI. A State differs from another by having dif-
ferent forces and Sovereigns, and there being no commu-
nity of protection between them(g).2

EXTRACTS,

ANNOTATIONS.

clxxvi, Countries differ by a difference of armies and Governments
which cuts of protection between them.—Fatawd Alamgirf, vol. vi,
page 631.—B. Dig., page 698.

=

1 The case is so far different with respect to a Zimmf and a Mustémin,
that for the time they are both inhabitants of the same country ; but their
condition is not the same, the Zimmi being, as already observed, the subject
of the Muhammadan state, to which he pays tribute and owes allegianae,
and being no longer at liberty to return to the place of his birth. The Mus-
tdmin, on the other hand, is only on sufferance in the Muhammadan territory,
where he is not permitted to remain longer than a year, and during that
time he neither pays tribute, nor is debarred from returning to the country
from whence he came, and to which he is held to belong. Tt is not te be
wondered at, therefore, that the Zimami and Mustdmin should be accounted
in law as of different countries and consequently incapable of inleriting the
one to the other.—B. M. L., page 29.

2 The difference between two States or Countries consists in the difference
of Sovereigng, by whom protection is given to their respective subjects, and
to whom allegiance is respectively due from them. This difference iz parti-
cularly marked between a country governed by a Muhammadan power and a
country ruled by a prince of any other religion ; for they are always, virtually
ab least in a state of warfare, the first being called by Ilawyers the
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(g) As, for instance, & one of the two Sovereigns is in
India possessing a State and forces, and the other is in
Turkey possessing a different State and forces, and the
community of protection is cut off between them, so much
80 that cach of them considers it lawful to kill the other;

geat of peace, and the second, the seat of hostility. A difference of country,
therefore, which excludes from the right of inheriting, is either actual and
ungqualified, as when an alien enemy resides in the seat of hostility, or when
an alien has chosen his domicile in the seat of peace, and pays the tribute
exacted from infidels, in which case the tributary shall not be heir to the alien
enemy dying abroad, nor conversely, because each of them owed a separate
allegiance ; or the difference is qualified, as when a fugitive enemy seeks
quarter; and obtains a temporary residence in the seat of peace or when two
alien enemies are fugitive from two different hostile countries : now although
the tributary and the fugitive actually live in the same kingdom, yet, since
the fugitive continues a subject of the hostile power, he remains as it were
under a_different Government, and there is no mutual right of succession
between him and the tributary ; nor by similarity of reasons between two
fugitives, who leave two distinct hostile governments, and obtain quarter for
for a timein the land of believers, but without any intention of making it
their constant abode,—Note by Sir W. Jones, page 62« oy

Mr. Neil Baillie obzerves as follows :—

« Countries differ from each other by having different Sovereigns and
armies ; but Muhammadans, though no longer subject to the sway of one
prince, are still accounted of the same country being connected together by
the tie of their common religion. Difference of country is consequently no
impediment to inheritance, so far as they are concerned. It is also liable
to some modification with respect to unbelievers. In the early ages of the
Muhammadan religion, all who were not for it, were considered to be against
it, and every infidel was an enemy, on whom it was the sacred duty of the
true believer to wage war until he embraced the faith or consented to pay
tribute. In later times, some practical relaxation of this doetrine became
necessary ; and we accordingly find the Turks and some other Mubammadan
nations entering into treaties of peace, and even offensive and defensive
alliances, with people of a different faith. Difterence of country is no
impediment to inheritance, between the subjects of kingdoms between
which there subsist engagements for mutual assistance against enemies;
and a simple treaty of peace would probably have the same effect, though
the authorities are not express upon this poiut. The reason assigned by the
author of the Sirdjiyyah, for the difference of country being a bar to in-
heritance, is the want of mutual protection to the subjects of different
States; and it is applicable only to a State of actual warfare, which was
Probably the condition of the whole world, so far as the author was ac-
quainted with it, at the time that he wrote. The comment on the t_ext also
lmplies a gstate of hostilities ; for it supposes by way of illustration, that
if a soldier of one of the States fall in the way of the troops of the other,
they may lawfully put him to death. It seems thm“‘efurc prub:ﬂ:lg that in
the present age of the world, the gubjects of different countries may
lawfully inherit to each other, if there be 1o other legal impediment, un.
less their governments be positively opposed in actual warfare.” B. M, L.,
Pp. 30, 81,

Example.
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and if a man belonging to-the army of one of them, find-
ing a man belonging to the army of the other, kills him, then,
such two countries are different, and by reason of those being
different there shall be exclusion from 'inheritance, since it
(the inheritance) was (allowed) upon tlie basis of the com-
munity of protection and relation. But if there is (between
them) alliance and community of assistance against their
enemy, then they are (as it were) one State, and there shall =
be no exclusion from inheritance.—Sharifiyyah, page 15.

EXTRACTS.

To the foregoing principles may be added the following,
laid down by the British courts of justice in India, and
based upon the Fatwds, or law opinions, given by thieir
Mubammadan Law Officers.

1. Suspicion of murder, not fully proved, is no impedi-
ment to succession.

Vide Macnaghten’s Precedents of Muhammadan Law,

Chap. I, Case 7. -

2. Presumptive proof of homicide does invalidate one’s
claim on the ground of gift.

3. One cannot inherit the estate of a deceased proprie-
tor upon the allegation or admission that the deceased was
his relative, if he (the claimaut} has already denied his
having been so, the repugnancy (tandkuz) of one assertion
to the other being an impediment to his succession.

Shdh Abadee v. Shéh Ali Nukkee.—Sel. S. D. A. Rep
vol. i, p. 78. (New Ed,, p. 97).

4. Renunciation in the lifetime of an ancestor is no
impediment to the claim of succession after that ancestor’s
death.

Vide Macnaghten’s Precedents of Muhammadan Law,
Chap. I, Case 11, _ ‘

5. Insanity and blindness do not disqualify from in-
heriting.— Vide Ibid., Case 10.
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TABLE OF SUCCESSION.,
According to the Sunni School.
By g Hon’sre C. D. Frewp, M. 4., Li.. D

Barrister-at-Law, and Judge, Calcutta Iigh Court,

I.—Sharers.

¥ 1° Faruer, (A)—As mere sharer, when a son or son’s
son, how low soever, he takes 3. (B)—As mere resi-
duary, when no successor but himself he takes the
whole: or with a sharer, not a child or son’s child,
how low soever, he takes what is left by such sharer.
(C)—As sharer and residuary, as when there are
daughters and son’s daughter, but no son or son’s
son, he, as sharer, takes §; daughter takes 4, or two
or more daughters §; son’s daughter 1 ; and father
the remainder as residuary. '

T 2° TRUE GRANDFATHER, 4. e., father’s father, his father
and so forth, into whose line of relationship to de-
ceased no mother enters, is excluded by father and
excludes brothers and sisters; comes into father's
place when no father, but does not like father re-
duce mother’s share to 4 of residue, nor entirely
exclude paternal grandmother.

T 8° HaLr Broraers BY same MorHER, take, in the absence
of children, or son’s descendants, and father and
true grandfather, one 1, two or more hetween
them §. R,

i Davenrers; when no sons, take, one § ; two or more,
4 between them: with sons become residuaries and

_ take each half a son’s share. R
e L

* Are always entitled to some shares.
1 Are liable to exclusion by others who are nearer.
R Denotes those who benefit by the Return,

L
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EXTRACTS, L
+6° Son’s DaveHTERS; take as daughters, when there is
no child; take nothing when there is a son or more
daughters than one; take } when only one daugh-
ter ; are made residuaries by brother or male cousin,
how low soever. R
% 6° Mormunr: takes &, when there is a child or son’s child,
"how low soever, or two or more brothers or sisters
of whole or half blood; takes §, when none of.
these: when husband or wife and both parents,
takes § of remainder after deducting their shares,
the residue going to father: if no father, but grand-
fatber, takes 1 of the whole. R

1 7° Trun GRANDMOTHER, ¢. e., father’s or mother’s mother,
how high soever; when no mother, takes §: if more
than one, } between them. Paternal grandmother
is excluded by both father and mother; maternal
grandmother by mother only. R

T 8° Fuxr Sisters, take as daughters, when no children,
son’s children, how low soever, father, true grand-
father or full brother: with full brother, take half
share of male: when daughters or son’s daughters,
how low soever, but neither sons, nor son’s sons,
nor father, nor true grandfather, nor brothers, the
full sisters take as residuaries what remains after
daughter or son’s daughter have had their share, R

+ 9° Harr S1sTERS BY sAME FateER : as full sisters, when
there are none: with one full sister, take % ; when
two full sisters, take nothing, unless they have a
brother who makes them residuaries, and then they
take half a male’s share, R

*# Are always entitled to some shares.
+ Are liable to exclusion by others who are nearer.
R Denotes those who benefit by the Return.
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T 10° Harr Sisters BY Mortuer oNLy: when no children
or son’s children, how low soever, or father or true
grandfather, take, one {; two or more 4 between
them. R

*11° Hussanp: if no child or son’s child, how low soever,
takes 4 : otherwise, §.

*12° Wire: if no child or son’s child, how low soever,
takes 1: if otherwise, 3. Several widows share
equally.

Cororrary.—41l brothers and sisters are excluded by son,
sow’s son, how low soever, father or true grandfather.
Half brothers and sisters, on father’s side, are excluded
by these and also by full brother. Half brothers and
sisters on mother’s side are excluded by any child or son’s
child, by father and true grandfather,

LI.—Residuaries.

A.—RESIDUARIES IN THEIR OWN RIGHT, being -males into
whose line of relationship to the deceased no female enters.

(@ ).—Descendants,
Son.

Son’s son.

Son’s son’s son.

. Son of No, 3.

4A, Son of No. 4. i
4B. And so on, how low %oever.

(b).—Ascendants.

B O W =

5. Father.
6. Father’s father.
7. Father of No. 6.

* Are always entitled to some shares.
+ Are liable to exclusion by others who are nearer,
R Denotes those who benefit by the Return,

L.
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1iTt:
12,

13,
. 14,
15.
16.

17.

18,
19¢
20,

21.
22,
23.
24.

1,

EXTRACTS.

Father of No. 7.
8A. Father of No. 8.
8B. And so on, how high soever.

(¢).—Collaterals,

Full brother.
Half brother by father.
Son of No. 9.
Son of No. 10.
12A. Son of No. 11,
12B. Son of No. 12.
12C. Son of No. 12A.,
12D. Son of No. 12B,
And 8o on, how low soever,
Full paternal uncle by father.
Half paternal uncle by father.
Son of No, 13,
Son of No. 14.
-J6A. Son of No. 15,
16B. Son of No. 16.
And s0 on, how low soever.
Father’s full paternal uncle by father’s side.
Father’s half paternal uncle by father’s side.
Son of No. 17,
Son of No, 18,
20A. Son of No. 19.
20B. Son of No. 20.
And so on, how low soever,
Grandfather’s full paternal uncle by father’s side,
Grandfather’s half paternal uncle by father’s side.
Son of No. 21.
Son of No. 22, _
24A, Son of No, 23.
24B. Son of No. 24.
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And so on, how low soever.

N. B.—(a) A nearer residuary in the above Table is
preferred to and excludes a more remote,

(b) Where several residuaries are in the same degree,
they take per capita, not per stirpes, 4. e., they share
equally. .

(¢) The whole blood is preferred to and excludes the
half blood at each stage.

B.—REsIDUARIES IN ANOTHER'S RIGHT, being certain
females, who are made residuaries by males parallel to them ;
but who, in the absence of such malés, are only entitled
to legal shares, These female residuaries take each half
as much as the parallel male who makes them residuaries,

1. Daughter made residuary by son,
2. Son’s daughter made residuary by son’s son.
3. Tull sister made residuary by full brother.

4. Half sister by father made residuary by ker brother, -

ey

C.—RESIDUARIES WITH ANOTHER, being certain females
who become residuaries with other fomales.

1. Tull sisters with daughters or daughters’ sons,
2. Half sisters by father.

N. B.—When there are several residuaries of different
kinds or classes, e. ., residuaries in their own right and
residuaries with another, propinquity to deceased gives a
preference : so that the residuary with>another, when nearer
to the deceased than the residuary in himself, is the first,

If there be residuaries and no sharers, the residuaries
 take all the property.

If there be sharers, and no residuaries; the sharers take
all the property by the doctrine of the Return.” Seven
persons are entitled to the Return, 1sf, mother 5 2nd, granfl-

23
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mother; 8rd, daughter; 4¢f, son’s daughter; 5th, full sister;
6th, half sister by father; 7th, half brother or sister by
mother, '

A posthumous child inherits. There is no presumption
as to commorients, who are supposed to die at the same
time, unless there be proof otherwise,

If there be neither sharers nor residuaries, the property
will go to the following class (Distant Kindred),

1IT.—Distant Kindred.

Comprising all relatives, who are neither sharers nor
residuaries.
Crass 1.

‘Descendants ; Children of daughters and son’s daughters.
1. Daughter’s son.
2. Daughter’s daughter.
3. Son of No. 1.
4. Daughter of No. 1.
5. Son of No. 2.
6. Daughter of No. 2, and so on, how low soever, and
whether male or female,
7. Son’s daughter’s son, -
8. Son’s daughter’s daughter,
“9. Son of No. 7.
0. Daughter of No .7,
11. Son of No. 8.
12. Daughter of No. 8, and so on, how low soever, and
whether male or female.

. B. (a)—Distant kindred of the first class take accord-
ing to proximity of degree; but, when equal in this respect,
those who claim through an heir, 4. ¢., sharer or residuary,
have a preference over those who claim through one not
an heir,
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(b)—When the sexes of their ancestors differ, distribu-
tion is made having regard to such difference of sex, e:g.,
daughter of daughter’s son gets a portion double that of
son of daughter’s daughter, and when the claimants are
equal in degree, but different in sex, males take twice as
much as females,

Crass 2.

Ascendants; false grandfathers and false glandmothers
13. Maternal grandfather.
14, Father of No. 13, father of No. 14, and so on, how
high soever, (4. e., all false grandfathers).
16. Maternal grandfather’s mother.
16. Mother of No. 15, and so on, how high soever (i. e.,
all false grandmothers).

N. B.—Rules (a) and (b), applicable to class 1, apply
also to class 2, Further (¢) when the sides of relation
differ, the claimant by the paternal side gets twice as
much as the claimant by the maternal side.

Crass 3.
Parents’ Descendants.

17. TFull brother’s daughter and her descendants.
18. Full sister’s son.

T R, ,» daughters and their descendants, how
low soever. '

20. Daughter of half brother by¥ather, and her descend-
ants.

21. Son of half sister by father,

22. Daughter of half sister by father, and their descend-
ants, how low soever.

23. Son of half brother by mother,

24, Daughter of half brother by mother and their
descendants, how low soever.

6L
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25. Son of half sister by mother.

26. Daughter of half sister by mother, and their descend-
ants, how low soever.

XIN. B.—Rules (a) and (8) applicable to class 1 apply also
to class 8. Further, (¢) when two claimants are equal in
respect of proximity, one who claims through a residuary is
preferred to one who cannot so claim.

Crass 4.

Descendants of the two grandfathers and the two grand-
mothers,
27. Full paternal aunt and her descendants.*
28. Half paternal aunt and her descendants.®
29. Father’s half brother by mother and his descendants.*
30, Father’s half sister by mother and her descendants.®
81. Maternal uncle and his descendants.*
32. Maternal aunt aud her descendants.*

N. B. (¢)—The sides of relation being equal, uncles and
aunts of the whole blood are preferred to those of the half,
and those connected by same father only, whether males or
females, are preferred to those connected by the same
mother only. (5) Where sides of relation differ, the claim-
ant by paternal relation gets twice as much as the claimant
by maternal relation. (¢) Where sides and strength of rela-
tion are equal, the male gets twice as much as the female.

Geveran Rune.—Each of these classes excludes the next
following class,

-——-—0—-——-

IV.—Svccessor By Contrict orR Muruan FrienpsHip,
V.—SUccESSOR OF ACKNOWLEDGED KiINDRED, VL—Uni-
vErSAL LegarEE. VII.—PuBric TREASURY.

* Male or female, and how low soever.
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TABLE OF SHARERS AND SHARES.
(Rumsey’s Muhammadan Family Inkeritance, pp. 17—21.)

Husband ... ... % when there is a child or
son’s h, 1, s. child.*
o «ss % 'when not.
PFather ... ok
Tr. Grandfather h. h.s. ... % when not excluded.
U. Brother or Sistert *~ ... % when only ome, and no
child, son’s h. 1. s. child,
: father, or Tr. grand-
! father.
3 sy oo . w } when two or more, and no
child, &ec.
Wife ... v« + s % when -child or son’s h. 1, s.
child.

... % when not.

23 O s

* The. existence of a daughter’s child (or, d fortiori, a son’s h. 1..s. daugh-
ter’s child) could not, of course, have any effect on the husband’s share, as
such a child isa d. k.—Sir. 20 ; 84 ; &c. It would not have seemed neces-
sary to make this remark had not the contrary been erroneously stated in Tag.
Lect, 1874, p. 182. The author of the lectures, in another place, states the
doctrine correctly, though with some confusion of language.—Vide Tag.
Lect., 1873, 80. These remarks apply wherever the expression “son's h. 1. &,
child” is used in the table. With regard to this expression it must also be
remarked that if the reader should gonsult the Shar., he must be on his guard
against being misled by the words ““male issue of a son,” “issue of a de-
ceased son,” and the like, which are sometimes used (e. g., Shar. 65, 1, 22 5
66, 1. 8, 4; 68, 1. 4, 5), where ‘‘son’s h. l. s. child” “sow’s h. 1. s. issue,”
or some expression having the same meaning, ought, strictly speaking, to be
used.

4 We have placed V. brother and U. sister together, because they stand on
precisely the same footing; thus affordiog an exception to the rule of a
double share to the male, which occurs fo frequently that it may be consider-
ed a general rule,—Sir,, 4; 6.© It will be observed that two or more relations
of this kind, whether of the same orof different sexes, take 4. 'This is some-
times spoken of as the ‘‘mother’s portion,” or *“mother's allobment,” for it is
the share that she would primarily be entitled to. In like mauner the re-
maining fraction, 2, is spoken of ag the ““father’s portion,” or  father's allot-
ment,” for if he and the mother stood alone, he would take (partly as sharer
and partly as residuary) all that remains after payment of the mother's share.
It would naturally be expected from the above that the U. brothers and U.
sisters would take nothing when there is a mother ; but this is not 80, a8 will
be seen from the table of sharers.
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Daughter ... . % when only one and no

som. !
£y ... % when two or more and
' 1no son.

Son’s h. 1. s. Daughter* ... % when only one and no
child or equal or
higher son’s son,

= AT ... % when two or more, and
no child or &e.

" Tal e ... %1 when one daughter or
higher son’s daughter
and no son or &e.

Mother ... ... % when child or son’s h, 1.

s. child; or two or
8 more brothers or
sisters or C. or U.
brothers or sisters.
IS ... % when not.
Mother (but) s % of remainder only after

deducting wife’s or
husband’s share, when
a wife or husband and

a father, (secusf if a
Tr. grandfather in
stead of a father).

= #Qon’s daughter, or other female descendanth. l. s”—Sir. 3 ; 4. But
this evidently means son’s h. 1. 8. daughter, since daughters’ children, sons’
daughters’ children, &c., are in the first class of D, K.—Sir. 20; 34, and
infra, Chap. V. See also, as to these relations, the case of fashbid, which
clearly shows that they are all related through an unbroken male line ; Sir.
5 ; 8, 9, and infra, 88.

t The theory is this; the daughter, or higher son’s daughter, takes § and
leaves 4 for the proposed son’s daughter; but if there be two or more
daughters, or higher son’s daughters, they take their §, and there is nothing
left for the proposed son’s daughter.

I But, in Aba Yusuf’s opinion, the presence of a “grandfather”: has the
same effect as that of the father (Sir. 8; 11). Of course a true grandfather
is meant, for a false grandfather is a d. k. (infre, Chap. V,) and his presence
could not, therefore under any circumstances, affect a sharer's interests.



‘randmother h. h. s,
Sister

2

C. Sister

3 e osa cna

59 0o

U. Sister ... .

EXTRACTS,

4 when not excluded.

4 when only one, and no
son, son’s son h. 1, s.,
father, (perhaps Tr-
grandfather), daugh-
ter, son’s daughter,
or brother.

4 when two or more, and
no son, &c.

4 when only one and no
son, &c., C. brother,
or sister,

4 when two or more, and
no somn, &c, C. bro-
ther, or sister,

% when one sister, but no
son, &c., or C. bro-
ther. :

(Vide supra, U, brother or
sister.)

EXAMPLES OF THE DIVISION OF PROPERTY
AMONG SHARERS AND RESIDUARIES.

( Rumsey’s Muhammadan Family Inheritance, pp. 83—90.)

Examrrn 1.—Father, mother, and two daughters. Here

. the shares are :—
Father
Mother
Two daughters
Hence each daughter’s share=
Reducing the fractions %, %,
denominator, we have: }, 2, 2.

eeo

oe

b
3' v
1

k¥

G0 o ofie

sl
D=

1
i
to the least common

L,
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Hence the father has ... 2L
> mother &
2 each daughter 2

The property is therefore exactly divided, and there is
nothing left for the father to take in his residuary capacity.

Exavrere 2.—Father, mother, and ten davghters. Here

we have :— o
Father 1
Mother A St o 3
Ten daughters ooe 3

or each daughter 2+-10=1;.
Reducing to the L. C. D., we have: 5, .5, %

Hence the father has .. i 5
5 mother Vo i o
o each daughter o =

Here, as in the last case, the property is exhausted.
Examrre 8,—Father, mother, and five daughters :—

Father z

Mother 00 3

Each daughter i 2+5=7%
Reducing to the L. C. D., we have :—

Father o

Mother ot ooe Jns 5

Each daughter e 5

Here, also, the property is exhausted.

ExamrrLe 4.—Six daughters, three Tr, grandmothers, and
three paternal uncles,
Here the three paternal uncles are residuaries; the
shares are :—
6 daughters 3, .. each daughter §+6=3%
3 Tr. grandmothers }, .*. each Tr, grandmother
3 =,q
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Here it is clear that the property is not exhausted by the
sharers. To find the fractional part remaining for the
residuaries after payment of the shares, we must subtract
the shares from unity, or the whole ; hence we have :—

Residue 1 —3—1=1—5=1}
Bach paternal uncle §{-+-3=1,

Reducing to the L. C. D. :—

Each daughter - s
Each tr. grandmother ... o Ts
Bach pat. uncle R s

ExamPrLe 5.—Four wives, three tr. grandmothers, and
twelve paternal uncles. '
The paternal uncles are residuaries. The shaves are :—

Four wives 4, .*. cach -4 =4
Three tr. grandmothers §, .*. each }+8=1
The part remaining for the residuaries is found as in the
previous example, and we have :—
Residue 1 =} —}=1— & =7%
Each pat, uncle y; = 12=17;
Reducing to the L. C. D, :—

Each wife ... 12z
Each tr. grandmother -
Each paternal uncle ... iz

Examere 6.—Four wives, eighteen daughters, fifieen tr.
female ancestors,* and six paternal uncles. Here we
have :— <

4 wives §, .-. each wife § +4 =
18 daughters 3, .'. each daughter 4 +18=,

* 4. ¢. true grandmothers, vide supra, 14, The reader must remember
that these must be all on the same level, as even a single tr. grandmother in
a nearer generation would exclude all the rest (vide infre, Chap. X). Conse-
quently the circumstances of this and several other examples are simply
impossible, but they were probably framed by the Arabian lawyers for the
purpose of testing the skill of their pupils.

24
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15 tr. grandmothers %, .- each tr. grandmother
J-16=g
The portion remaining for the residuaries is :—
1—t—i—3=1—133=4
Each paternal uncle 3 +6=1lz
Reducing to the L. C. D. :—

Hach wife Toas
Each daughter ... To50
Each tr. grandmother (F 585
Each paternal uncle 3%

ExamprLe 7.—Two wives, six tr. female ancestors,® tem
- daughters, and seven paternal uncles. Here we have :—

2 wives 3, . each wife § +~2=1%
6 tr, grandmothers %, . each tr. grandmother }+-6=45
10 daughters %, .. each daughter §+10 =75

Consequently there remains for the residuaries:—=

e g
1"'"6"'"'0' HITE = '54 74’

Each paternal uncle 75 +7 =135
Reducing to the L. C. D.—

Each wife v s
Hach tr, grandmother o 5%
BEach daughter ... PR
Each paternal uncle v 3335

Exampre 8.—One wife, eight daughters, and four pater-
nal uncles, Here we have :—

One wife 3
Eight daughters 4, .. each daughter §+8 = ¢4
To find the portion of the residuaries :—
L=p=d=1-41=g%
Lach paternal uncle % +4=f;
Reducing to the L. C. D. :—

* Bee note to the preceding page.
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00

Wife .. :
Each daughter s
Each paternal uncle® ...
Examrie 9.—Husband, mother, father. Here, remem-

bering that the mother, under the particular circumstances,
only takes a third of the residue after deducting the
husband’s share, we have :—

Husband, 1

Mother, % of (1—1%), or 2

Father (as sharer), }; (as residuary), 1—(}+2),
or ¢ ; total, §

R

Reducing to the L, C. D, :—

Husband 3
Mother ... %
Father 2

ExamrLe 10.—Wife, mother, father. Here in like
manner, the mother only takes a third of the residue after
deducting the wife’s share, and we have : —

Wife, %

Mother, } of (1—1), or 1 :

Father (as sharer), § ; (as residuary), 1—(1 +1+1),
or § ; total, 3

Reducing to the L, C. D.:—

Wife .
Mother o ot = P
Father i Gt e 1%

® In this example there is an arithmetical error in I}Iacn. Prine, 172.
It is there stated that the shave of each paternal unele is 3%,  But it is of
course plain that this would not exhaust the property, since j—

12, 8x8 dx4  12+4+46+16
96" 06 96 TR
while on the other hand it will easily be seen that the division above gi_ven
exhausts the whole, or, in Mr. Macnaghten's words, “makes up the required
number 96 ;  for
12 8x8 5x4 124+ 64x20 96

T T T R T B | |
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Examprr 11.—Husband, mother, pat. uncle. Cae of the
claimants agrees to take a specific article in liea of his

EXTRACTS,

portion,*
The portions are, primarily : —
Husband 3
Mother +
Pat, uncle, residue +

First, let the husband agree to retain his wife’s bridal
gifts which he has not paid, and set it off against his claim,
Then we have :— '

£ Mother and pat. uncle, to share the remainder, or general
estate, in the ratio 4: 3, or 2 : 1,
Hence we have :—
Mother e 0 s %
Pat, uncle ... 1

Secondly, let the mother agree to take a jewel instead
of her share, Then we have :—

Husband and pat, uncle to take in the ratio §: § or 3: 1.

Therefore we have :—

Husbhand 8 T 2
Pat, uncle ... .o 1

Thirdly, let the pat. uncle take a carriage, or a slave,
instead of his portion. Then we have :— ,

Husband and mother to take in the ratio §: %, or 3: 2,
Hence we have :—

Husbhand s oL
Mother Ll it

Examern 12.—Mother, ‘two U. sisters, pat. uncle’s son.
One of the U. sisters agrees to take a female slave instead of
her portion. Primarily, the portions are :—

o W

# This and the following example present instances of what is called sub-
traction (supra, 18), They are worked by the rule of * proportional parts,”
which is also used in cases of return,— Vide infra, Chap. VIII,
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Mother, %
Two U. sisters, 3 ; each,
Pat. uncle’s son residue, &

But, as one U. sister disappears, the remaining property
must be divided among the mother, the other U. sister, and
the pat. uncle’s son, in the ratio §: §: &, orl:1:3.
Hence we have : —

Mother o

o :
U. sister 4
Pat. uncle’s son ... Rt

When the fractions have been ascertained in the manner
shown in the above esamples, it only remains, of course, to
divide the property into the number of parts indicated by
the L, C. D., and to give to each sharer or residuary as
many of those parts as are indicated by the numerator of
his particular fraction. Thus, for instance, in Example 8,
the whole will be divided into 96 parts, of which 12 will be
given to the wife, 8 to each daughter, and 5 to each pater-
nal uncle.

EXAMPLES OF THE DIVISION OF PROPERTY
AMONG. DIFFERENT HEIRS.

(Manual of Muhammadan Law by Abdullah Fyaz and
Fazlul-Qadir, B. 4., pp, 18—20.)

Exampre 1.—Father, mother, and 10 daughters, Here
we have :—

Pather=%.

Mother=1.

10 daughters=$, or each=3=10=14.

Now 3+3+3=¢ or 1. Therefore the property is
exhausted,
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Reducing the fractions . %, 3, 5, to the Least Common
Denominator, we have :—

Father=7;.

Mother=4%.

Each daughter=%.

Examere 4.—4 sons and 2 daughters.

Now since daughters are made residuaries with sons, and
as each son takes double the share of each da.uorhter we
have :—

4 sons=8 daughters+2 danghters=10 daughters.

-, the property must be divided into 10 shares, of which
8 will go to the sons and 2 to the daughters.
On the sons will each take 2 and daughters each 1 ;
1-+10=+,=each daughter’s share.
-, each son’s share=+%.
Exampre b.—Wife, daughter, mother, uncle.

Wife=1%
Daughter=1%
Mother=1% (3+12+8)
Uncle=1—(}+4 +’H =1

=1—33 =4 A 24
Reducing &, 4, 4, 4% to L. C. D'we have :—

a9

Wife=-4% ; daughter==11 ; mother=% ; uncle= 4.
Tixamare 6.—Husband, father, mother.

Husband=%
Mother=1%
Father=% (3+1+41)
Now 1—( +4+)=1——75—=1—F=}

the residue will also revert to the father in his
residuary capacity.
o father=1+4i=20r}
Reducing 3, %, 3, we have :—
Husband = 3 ; mother = § ; father = &
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ExaMpLE 7.—Husband, daughter, brother, & 3 sisters.

Husband =

Daughter = ¢

Brother & 3 sisters

(Residuaries) } sl Eilel—tcd

But brother being =2 sisters + 3 sisters=5 sisters.

% the residue 1 must be divided into 5 shares; each
sister=2 of i—w, and each brother=3 of 1=4%. V

Reducing i, 1, 3%, 3 to L. C. D., we have :—

Husband = ¢ ; daughter=3¢; brother— 2 ; each sister

= 3o

ExaAmpLE 8.—Husband, father, mother, 2 sons, and 3
daughters and a brother.

Husband =

Father = } (here he is not a residuary as well by the
presence of the son).

Mother = %

2 sons and 3 daughters. 34242

} - 1—qrep -1
. ]—"1‘75 o 4% .

But 2 sons and 3 daughters =7 daughters.

o each daughter = % =7 m 4

'+ each son = %

Brother is excluded by father and son.

Reducing 1, ¥, 4y &5 and 5 to L, C: D., we have :—

Husband= 3 .

Father = ’3

Mother=

Each son=%§}

Each daughter=2;.

(Residuaries),

Examrre 9.—Wife, 4 brothers’ sons, 1 sister and 1 uncle’s
son,

Wife=1
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Sister=14

Uncle’s son excluded by brothers’ sons.

Residue 1—(3+4)=1—2=1, to be divided among 4
brothers’ sons.

.: each brother’s son=}+4=+;

Reducing 1, 4, & to the L. C. D., we have :—

Wife=% ; sister—=-%; each brother’s son=1j5.

Exawere 12.—Wife, daughtel, 3 son’s daughters, and
father.

Wife=1%.

Daughter = 3. i

3 son’s daughters =1 .. each=————=74.

e 6 X 3
ather
(residuary) - } Sl G it =l sd
Reducing 3, 3, £ 74 to the L. C. D., we have : —
Wife =.%. '
Daughter=31
Each son’s daughter = ;.
Father=23,
ExampLe 13.—Wife, 2 daughters, son’s daughter, 5
brothers. ; /
Wife=1%.
2 daughters = 3.
Son’s danghter is excluded by 2 daughters.
5 brothers
(residuaries)
*. each brother = s +5 = 75
Reducing 4, %, ;4 to the L. C. D., we have :—
Wife = 2 ; daughters= 1%, or each = 5.
And each brother = 5.

} -1 -1ie=n
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OF THE INCREASE AND RETURN,

( Rumsey’s Muhammadan Family Inheritance,
pp. 110—119,)

Iz is obvious that, in a system involving the division of
unity into a number of arbitrary fractional parts, it may
happen that the fractions when added together are some-
times greater, and sometimes less, than the whole. The
former contingency, of course, occasions a difficulty when-
ever it occurs, thé latter only when there are no residuaries,
The doctrine of the ¢ Increase” (aul) provides for the for-
mer class of cases; and that of the “ Return” (rudd) for the
latter.

The Increase is the division of the property into a larger
number of parts than that indicated by the least common
denominator of the fractional shares. The rule is, to
increase the L. C, D. so as to make it equal to the sum of
the numerators ; in other words, to the aggregate number
of parts required.

Exaurre 1, —Hushand, father, mother, daucrhter

Husband S e %
Father 2 s B
Mother e il 2
Daughter 3

Reducing these to the L. C. D. we ha,ve f—
T'.‘.'l Tﬂ? T“U 'l‘ﬂ >
that is, in all, 13, which would be more than the whole.
Increasing the number of parts (that is, the L. C, D.) to
13, we have;—

Husband ok e
Father d vos Yw
Mother = Bk -
Daughter ... g bt
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Tt is evident that the sum of the fractions will now be 15
or 1; that is to say, it will exactly exhaust the whole.

EXTRACTS,

The ahove rule is so extremely simple, that the reader
will perhaps fail to perceive at the first glance that the pro-
perty has been justly divided among the claimants in the
exact ratio of their original shares. Such, however, is the
case, for it is obvious that,—

. '{-’—5:1%:{%=3:2:2:6=1?§:f32:ﬁ e

13 ¢

ExaupLt 2.— Husband, mother, sister.
Husband ekl
Mother Bimb
Sister o s

But $+3+i=¢+3+3=¢
Hence this is a case of increase, and the denominator

must be increased to 8 ; we shall then have:—

. ; Hushand o B
Mother RS
Sister it
ExampiEe 8.~Husband, two sisters, two U. sisters,
mother.
Husband 060 i 'h
Two sisters ... M
Two U. sisters... it
Mother e

But 343+ +t=3+E+3+E=""
Hence the denominator must be increased to 10 ; and we

have:—

® VWhere there are several claimants for one original share, it may some-
times be found more convenient to increase the denominator at a later stage,
and, of course, the effoct will be the same.

+ This case is kiown as the case of Shuraihiyya, after Shuraih, the Judge »
who decided it. 1t is taken from Shar, 83, 84, and is valuable as an ex-
ample of the succession of U. sisters notwithstanding the presence of the
mother and of sisters.— Vide tafra, Chap, X,
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- Husband sy
Two sisters 153 each 1, or %
Two U. sisters S sileachtys
Mother AN L
Exameie 4.—Wife, father, mother, two daughters.*
Wife T
‘Father oo =
Mother &
Two daughters A

1 1 = =97
But f+3+d+3=r+os+os+3i=3%
Hence the denominator must be increased to 27 ; and we
have ;—

Wife e e

Father 5761 S,

Mother et i o

Two daughters sl g7 each o8

The Sir., in the chapter on the increase, states that
particular “divisors ” (i. e., the least common denomina-
tors of the original shares) may be increased in particular
ways (e. g., 6 to 10, 12 to 17, &ec.), which-might, at first
sight, be thought to imply that no other mode of increase
is allowable.+ But this does not seem to be a correct view
of the doctrine of the increase, which, from the actual
definition given in the Sir., appears to be applicable to all
cases in which the I, C. D, is insufficient.f It may fairly
be concluded, therefore, that the sfatements as to particular
divisors’’ are only made in that spirit of yearning for
enumeration which is so frequently to be discerned in the
Sir., and that if any other instances are found possible, they

. * This is called the csse of Mimberiyya, having been decided by Ali whon
in the mimbar, or pulpit at Cuins

+ Sir. 15 ; 18, 19,
+

% “Aul, or inerease, is when some fraction remains above the regular
divigor, or when the divisor is too small to admit of one share,"—8ir, 15 ; 18

e

-

3

kA
1

A
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must be considered good law. The disputed case of increase
to 31, in the same place, turns, not really on the doctrine
of the increase, but on the question whether persons incapa-
ble of inheriting can exclude imperfectly.

EXTRACTS,

The Return is the apportionment of the surplus among
the sharers (except husband and wife,* who are not allowed
to partake of it), when the sharers do not exhaust the
property and there are no residuaries. Zaid, the son of
Thabit, and some other lawyers, have maintained that there
18 no return, but that the surplus goes to the public trea-
sury ; but the author of the Sir. considers the opposite
opinion to be correct, on the authority of all the Prophet’s
companions, including Ali and his followers, and also of
the sages whom he calls “our masters.”+ Residuaries for
special cause, however, take precedence of the return.

> The rule is, that the surplus is distributed among the

' sharers in the ratio of their respective shares. In cases
of return, as in the primary distribution, we shall solve the
examples by the rules of modern arithmetic.

Exawrre 5.—Two daughters,

It is obvious that, as the two daughters divide, first, their
proper share, £, and then the return, equally, they divide
the whole equally, We have :—

Each daughter’s ultimate share|| . The ultimate share
of each of two sisters, &c,, would of course be arrived at
in the same way.

* Bxamples illustrative of this doctrine will be found infra, 116, &o.
Although the hu band and wife have not, technically speaking, any return,
yet there are justances in which the whole residue has been aid to revert
to them : supra, 44.

1 Sir. 22 ; 27, ¥ Vide infray Chap, XI1I,

Il ' We have used the words ultimate share for the sake of hrevity to ex-
press share added to return.
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Exaupre 6.%—Mother and 2 daughters.

Mother %

Daughters, # .. each daughter 3.

The whole must therefore be divided in the ratio & : 2 or
1: 4. Consequently we have :(—

Mother’s ultimate share ... 1of 1=1
Daughter’s ultimate share ... £of l1=% ¢
Each daughter ... qm

ExauprE 7.—Husband and 8 daughters.

Here it is obvious that, as the husband has no return,
the daughters, as sharers and by return, must take all the
rest, Therefore the § left after payment of his share will
be divided among the daughters. Hence we have :—

# This and some other examples are worked by the rule of © proportional
parts.” See “Colenso’s Arithmetic,” or any other modern arithmetical
treatise. Tt is unnecessary to begin by finding the amount of the surplus,
as will appear from the following reasoning :—

Let there’be a number, m+n, and let m=a+8. Then, if we divide n
(the surplus) in the ratio @ ; b, we have :—
42
Pebt e S
a+bd ’ a+b
And, if we divide the whole number 7 X 2 in the same ratio, we have :—

2 (min), b (m+n) %)
a+b a+b

but—%. (m+n)= G0t an
a+b a+b
@
=6+ n
a+b

b (m+n)=b+ oo n
a+b

a+b

Whence it appears that if we divide the avhole estate in the ratioa : 5
(@ and b being the original shares), the result is the same if we divided the
surplus in that ratio, and added the parts to the respective shares.

* Mr. Macnaughten (p. 176) divides the surplus into 6, giving the mother 2
and the daugliters 4. This is, of course, an ervor. The result, ag given above,
18 In accordance with the prineciples of the Sirajiyyah, * The return is the
eonverse of the incrense; and it takes place in what remnains above the shares
of those entitled to them, when there is. no legal claimaut of it ; this sur-
plus is then returned to the sharers according to their rights ;" in other words
(a8 shown by the examples in the Sirajiyyah, and the universal practice), in
the ratio of their original shares. If in the present instance, we have re-
course to the empirical rules of the Sir., we arrive ab the same result ; for we

are told, when thero are two-thirds and a gixth; to “settle the case” by five,
{Sir, 22; 28 )

Similarly
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Husband fet et T
Each daughter’s nltimate share Son

Examrerr 8.—Husband and 6 daughters.
Here, as in example 3, we must divide the remaining £
among the daughters, and we have: —

Husband .. bl M

Rach daughter’s ultimate share ..., £-+6=1]
Reducing # and ! to the L. C. D., we gebi—

Husband ... o

EBach daughter’s ultimate share ... 1

Exampre 9.—Husband and 5 daughters,
Here we have :—
Each daughter’s ultimate share, §+5= 7%
Reducing 4 and 2 to the L. C. D,, we have :—
Husband ... S e
Bach daughter’s ultimate share ... 4

o o

<l

Exanern 10.—Wife, 4 tr. paternal grandmothers, 6 U,
sisters.®

Wife i il
Paternal grandmothers .. ' A
Uterine sisters A e

As the wife has mno return, the paternal grandmothers

and U, sisters will have all after payment of her }. Hence

we have 1—1 or % to be divided in the ratio} of §: %
orl:?2,

* Tn this and the following examplo, we have put *fr. paternal grand-
mothers,” because the cases are so stated in Macnanghten ; but the reader will
readily see that, if the word paternal were omitted, the result would be
precisely the same.~—Vide Table of Sharers, supra, 17, &c.; and Rules of
Exzclusion; infra, Chap. X.

+ As in example 6, so in this and any similar example, it is not necessary
first to find the actual surplus, for if we have a number mxuxp and
n=axb, and we divide p (the actual surplus) in the ratioa: b, we got :—

Wy,
ars D arn P
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Tr. paternal grandmothers, 2 of §=1; each
Uterine sisters, 3 of =1 ; each {;
Reducing to the L. C. D. :—
Wife 12
Each tr. pat. grandmother,’
Each uterine sister, 2
Exawere 11.—Wife, 9 daughters, 6 tr. paternal grand-
mothers. '
Wife, +
Daughters,
Tr. paternal grandmothers,
Deducting the wife’s share, as she has no return, we
have 1—1, or £, to be divided in the ratio %: 3, or 4: 1,
Daughters’ ultimate share, 4 of { = ; each %
Tr. paternal grandmothers’ ultimate share, £ of Z = ;
each -7
Reducing %, 5, 115, to the L. C. D, we have :—
Wife, A% '
Each daughter, .28
Each tr. paternal grandmother, %%
In the simpler class of cases, where there is no person
who is not entitled to partake of the return, the problems
may be still more easily solved by merely diminishing the

And if we divide nxp (

the whole property less the wife's share) in the
same ratio, we geot :—

o b
Tk (n+p), T (n+p)
@ an+ ap
]. 5 D) =s ———t
b 5% (n+p) P |

B DL 2
Sl a+d P

Similarly oL, (n+p)= b+ B P : v

a+b " " a+b ;

Consequently, the result obtained by dividing the whole property less
the wife's share in the ratio of the other shares is the same as that obtained

> by 5o dividing the actual surplus and adding the quantitios thus obtained
%0 the other shares.
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entire number of parts, or L. C. D. of the original shares
5o as to make it equal to the aggregate number of parts
required. Thus, from example 6, p. 115, we haye :—
Mother, +
Bach daughter, 3, or 2

EXTRACTS.

Therefore, in all,
T o Horg
Diminishing the L. C. D. to 5 we have 2, and the divi-
sion will be
Mother, %
Each daughter, 2*

* This simple method may be proved in the same way as the “increase”
(supra, 111). It occurred to the author, long after the issue of the first
edition of this work, from pondering over the words, ‘“ the return is the
converse of the increage” (Sir 21 ; 27).
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OF VESTED INHERITANCES.

(Rumsey’s Muhammadan Family Inheritance,
pp- 120—123.)

WHEN a person who has inherited a portion from another
dies before the estate has been distributed, his portion
vests at once in his own heirs. Consequently, when the

actual distribution is effected, his share or portion must be .

divided among those entitled to inherit from him, some
of whom may be entitled to inherit from the first de-
ceased and some not. It is usual to state the portions of
those who ultimately succeed in fractions of the original
estate. * We shall show how this may be done, by working
out an example (slightly altered from Macn. Princ. 181) by
means of ordinary arithmetic.

Exavrre.—Wife: by her, 2 sons and 2 daughters; wife
dies, leaving a father; then one daughter dies, leaving a
husband. '

Here we have first to consider what would be the portions
if the wife and daughter had not died. Remembering that
the wife is a sharer, and that the children are residuaries,
we have :—

Wife,

Residue 1—} =£, to be divided in the ratio 4: 2, or 2: 1.
Sons, § of Z=,; each 1,2
Daughters, 3 of {=4%; éach

Now the wife dies, leaving her father a sharer, and the
four children residuaries.

Wife’s father, § of $=2% :

Residue 1—3} =§, to be divided in the same ratio as the
former residue, hence :—

Each son, 3 of § of i=+iz
Each daughter, 1%

L,
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.
Adding these to the original portions, we have :—
Bach son, 7 + 157 = 11
Bach daughter, %5
Lastly, one daughter dies, leaying her husband a sharer,
and two sons (her brothers), and a daughter (her sister),
residuaries. The wife’s father, being a false grandfather of
the daughter, takes nothing from her* as she has heirs
living, and a false grandfather is a d. k.
Daughter’s husband, 4 of 4% =%
Residue 1—3% =4, to be divided in the ratio 4 : L.
Tach son, £ of } of J'Js=riis
Daughter, 157,
Adding these to the portions last found, we have:—
Each son, 1’z + 141s =145
~ Daughter, 5 + 58§s = I's5s
Reducing %, 7, ¥ 745, to the L. C. D, we have:—

Wife's father e 2885
Duughter’s husband o TEES
Each son e 3983
Prughter ST i 1.

The Sir. is very brief on the subject of vested inherit-
ances, and does not allude to it as affecting the D. K
But the principle involved is assumed, rather than directed
by ‘precept, even as regards the heirs, and appears,  in
fact, to be alluded to merely for the purpose of giving
the requisite arithmetical directions for calculating the

* Tn the previous editions of this book, ¢ wife’s mother” oceurred instead
of “wife’s father.” The author, like Mr. Macnaghten before him, oyer-
looked the circumstance that the wife's mother would be a tr. grandmother
of the deceased daughter, and would therefors be entitled to } of her '
s0/as to disturb the ultimate result very considerably. The error was dis-
covered and pointed out by Mr. Alexander C. Tate, a gentleman studying
for the Indian Civil Service, to whom the author has much pleasure in
tendering his acknowledgments. It is probable that the example was found
by Mr. Macnaghten in & correet form in some native treatise, but that the
word “mother” was accidentally substituted for “father” in the M#, or
the proofsheets of his work.
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ultimate shares, The same principle may therefore, it is

submitted, be safely assumed as to the D. K., so far as it |

may be found applicable. Thus, if a man leave three sons
of different deccased daughters, and one die before distri-
bution, it may be assumed that the survivors, having origi-
nally taken each %, will now take as follows :—

Surviving daughter’s sons, each  + § of 3,or}

And, in like manner, if the deceased leave two sons of
one deceased daughter, and two sons of another, and one
daughter’s son die before distribution, it may be reason-
ably assumed that the portion of the deceased daughter’s
son will go to his own brother, as his heir, and not to his
cousins, who are only his D. K. Thus, as each daughter’s
son would originally have had £, the ultimate portions may
be assumed to be : — '

Two sons of one daughter, éach £
Surviving son of other daughter, } +1, or §

The ahove supposed instances are of a very simple kind ;
but it seems clear that the principle, if recognized, may
lead to problems of a varied and important character.

MISCELLANEOUS EXAMPLES ON SHARERS
AND RESIDUARIES.*

( Rumsey’s Muhammadan Family Inkeritance, pp. 135
to 142)) ,

Wz subjoin & few miscellaneous examples, of which the
greater parts are taken almost at random from the large
mass of precedents of inheritance in Macnaghten’s ‘¢ Prin-
ciples and Precedents,” in order to show the general
applicability of the arithmetical  methods which we have

S

2 AlthO\;gI; the D. K. are oceasionally referred to in these examples, the
g.llueion to them is so slight that the above title will not, it is hoped, seem
nappropriate.
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used above. The reader will find that the results here
arrived at coincide with those stated by the native law
officers consulted in the several cases.

ExAMPLE 1.-‘—Wife, mother, and sister.

Wife >y
Mother oo 560 3
Sister g 3

But 34+1+3=3+%+5=13, or more than the whole.
The doctrine of the increase therefore applies, and the
) property must be divided into 18 instead of 12. Hence

~ we have:—
Wife o o5
Mother . ... 35
Sister 5

ExaurLe 2.—Three sons, two daughters, son’s son, and
wife.

The son’s son has nothmg, being excluded by the sons;
wife 3.

Residue 1 — l—g This must be divided in the propor-
tion 6: 2, or 3: 1 (since the soms, as compared with the
daughters, take double shares) Hence we have:—

Sons, % of £=2% ; each
Daughters, 1 of =4, ; each 7
Reducing %, <, ¢zs to the L. C. D., we have :—

Wife ikl ¢
Each son ... o ore 3
EBach daughter vx

. Exampru 3,—Wife, mother and two sons.
Wife e o %
Mother A, 3

Residue, 1—3 ~1=1—yr=%%

Each son it
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Reducing 3, 1, 12, to the L. C. D., we have :—

Wife A o coe 363'
Mother . o oos i
Fach son e 1%

Bxanrers 4,—Wife, four brothers’ sons, sister, and uncle’s
501,
Wife
Sister
Unele’s son excluded by brothers’ sons.
Residue 1—}—}=1—3%=1, .. each brother’s son 5

Reducing %; 3, %, to the L, C. D., we have :—

AL
3

Wife eso ase T‘U ‘
Sister %
Bach brother’s son ot s

Bxampre 5.—Three wives, six sons, six daughters.
Wives, &, .. each Ji¢

Residue 1—3=%; to be divided in the ratio 12: 6, or
92:1. Hence we have :— j

Sons, £ of §=+%, .. each 74
Daughters, & of § =/%; each riz

Reducing <%, 73, T57, to the L. C. D,, we have :—

1 ]
Each wife aoo téz
1.4
Each son oot i
Each daughter... 1tz

Examers 6.—Wife ; by her, three sons, B, C., D, and
two daughters E., F. ; by another wife, a daughter G.; before
distribution, the wife, B., C., and G. die successively. This
is a case of vested “inheritance.”

Wife o

Residue 1—} =7, to be divided in the ratio 6: 3, or 2: 1.

Sons, 3 of =14 ; oach 47
Daughters, each 75

L
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Now the wife dies,* and her share is divided among her
own sons and daughters (G. is not her daurrhter

nothing from her) in the ratio 6: 2, or 3:
have :—

EXTRACTS,

and takes
Hence we

Sons, 2 of § =3, : each T
1
E. and F., each 54

Hence, adding these to the original shares :—

GG
Sons, each ¢ + 5 =

288
85
B. and F., each gn-

G. (as before), e
Next the son B. dies; G., being a C. sister, is excluded
by the actual brothers, and B.’s portion is divided between
C. D. and E. F,, in the ratio 4: 2,0r 2: 1. Hence:—

. 85
C.D, 2 Ofmn; a5s 5 each &5
E. F., each 185

Adding these to the portions last found, we have :—
C. D., each EN-;. =2t~ o8
SH-NBeach 55
G. (as before), .7

Afterwards C. dies, and his portion goes to D. and E. F.
in the ratio2: 2, or1:1, Henee:—
DS kot = es

32
E. F., each 1{{,’;

Adding as before :—
B 5 195 _ 85
D., &%+ 4"49 287 T 137

E. F., each 355

G. (as before), - T

Lastly, G. dies, and as she has no brothers or sisters of
the whole blood, her portion is divided between D. . and
F. The ratio is again 2:2,0r1:1, and we get:—

D, §of J,=
E. F, each 415
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Adding, as before :—
D, %+ ==}
13, 1055 Gl &= 8 =
Reducing §, %, to the L. C. D., we have D. 2, E. F., each
3. The fractions thus obtained are identical with those
given in Macnaghten ; where, however, they are expressed
in the more buiky form of 88%, %33, for, as we have ob-
served elsewhere, the old Arabian methods provide no rule
for reducing fractions to lower terms.+
Examrpre 7.—Mother, wife, and daughters of U. brother.
Mother
Wife ...
The U. brothers’ children are distant kindred, and con-
sequently, as there are sharers, they take nothing. But %
and } do not exhaust the whole; therefore, this is a case
of return; and, as a wife cannot partake in the return, the
mother will get, after payment of the wife’s share, all.
Hence we have, finally i— '

Wi o

Mother MERE
Wife ... P

Examrrn 8,—Husband, mother, and daughter by former
husband ; husband dies before distribution, leaving wife,
mother and father ; daughter dies after husband, also before
distribution, leaviug‘n'lother’s mother (identical, of course,
with the mother of the proposita),} two sons, and daughter,

*# In order to economise space, we have omitted, throughout this example,
the actual caleulation of the daughters’ portions; but the reader can easily
“im‘k them out, and will find that at each stage they come out as we have
given them, ie., each daughter's portion exactly half of each son's portion.
In this case the ultimate result might have been easily foreseen, but we
haye thought it desirable to work it out, as this is one of the most elaborate
cases of vested inleritance given by Macnaghren. 't Vide supra, 83, note.

+ Sir. 27; 32. Shar. 91. The author much regrets that, having overlooked
the fact that the daunghter's mother was identicdl with the mother of the
‘}:I‘Opusim, he worked out the later stages of this questif\n erroneonsly in

Al Sirdjiyyah reprinted.” He wonld have taken an earlier opportunity of
Correcting this ervor, but unfortunately he did not discover it till after the
Recond edition of this work was published.

G
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Afterwards, still before distribution, mother (daughter’s
mother’s mother) dies, leaving husband and two brothers.
This is a case of vested inheritance.

EXTRACTS.

Husband .., Sied
Mother ... ol O by
Daughter o b

But these fractions do not exhaust the whole, therefore
this is a case of return; and, as a husband cannot partake
in the return, we have 4, to be divided in the ratio 3: % 0r

g 1: 3, and added to the mother’s and daughter’s shares, so
that we get:—

Mother, 4% of %, or 2.
Daughter, $+2 of 7, or 1.

Now the hushand dies, and we have :—
Mother and daughter as before.
Husband’s wife, 1 of }=...
Husband’s mother, } of (3—%), or T
Husband’s father,* }—2, or §.

Afterwards the daughter dies, and we have :—
Husband’s heirs as before.
Mother (the daughter’s mother’s mother), 31+ %

of %, or 3.

Daughter’s sons, each 2 of % of %, or 2.
Daughter’s daughter, 1 of $ of %, or 3.

Lastly, the mother dies, and we have :—
Husband’s heirs and daughter’s sons and

daughter as before.

Mother’s husband, } of %, or &
Mother’s brothers, each } of %, or 125.

-

* The father, it will be remembered, takes all that is left after the other

shares when there are no children, wide supra, 26.)

+ This is the mother'’s share directly from the proposiia, as ascertained
above,

o
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educing the fractions to the I, C. D., we have ;—

Husband’s wife e Tig
Husband’s mother o Ty
Husband’s father S g5 o Tog
Daughter’s sons, each ... ‘ o Toge
Daughter’s daughter A o Yoy
Mother’s husband oy | R
Mother’s brothers, each ... o 1w

EXAMPLES FOR PRACTICE ON SHARERS
AND RESIDUARIES.*
(RBumsey’s Muhammadan Family Inheritance,
Pp. 143 fo 148.)

IN this, as in our second edition, we have thought it
desirable to add a few Examples not worked out, in order
to stimulate the industry and exercise the ingenuity of
the student. These ¢¢ Examples for Practice” are all
taken from the opinions of native law officers recorded
in reported cases, with the exception of one or two which
have been selected from the Sirdjiyyah. The reader
must expect to meet with “return,” “increase,” or some
other special feature, in almost every case; for it is rare
in actual practice, to find the simple instances which theo-
retical instruction provides as a kind of tender fare for
the young beginner. With this warning, we commend
the « Examples for Practice” to our readers, who, with a
thorough knowledge of the preceding part of the book,
and a resolute determination not to be beaten, will be sure
to be able to give a good account of them,

- Bxamprp 1.—Husband, father, mother.
Answer,s-Hquand, }; father, } ; mother, ; (or, 2;2; 3).
Examerg 2.—Son, daughter. The daughter dies, and

leaves g son, Fuseehoodeen. , Fuseehoodeen dies and leaves

R T——

* See Note, page 199, of this book.

27
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ason, Ali, and a daughter, Wajida. Ali dies. What por-
tion of the original estate does Wajida take ?

Answer.—%

Examrie 3. —Wife, brother, mother. Mother dies.

Answer.—Wife, ; ; brother, £ ; (or, ¥ ; ).

Examere 4, —Wife, son by her, wife’s mother, son of
half brother* Son dies,

Answer—Wife, % ; son of half brother, ¥ ; (or, 12 ; 34)-

Exauere 5.—Two sons, Husun ‘Ali and Himmut Alj,
mother, wife Zeinub, the mother of Himmut Ali. Another
wife, Zieb-oon-nissa, mother of Husun Ali, and after hen
Aloo Thakoor, another son of propositus by her, have died
before propositus. Zeb-oon-nissa’s dowert absorbed the
whole estate.

Answer.—TFirst : On Zeb-oon-nissa’s death propositus (her
husband), § ; sons Husun Ali and Aloo Thakoor, each 2.
Secondly : On Aloo Thakoor’s death, his § go to propositus
who therefore has §. Thirdly : On the death of propositus,
the £ .which have come to him will be distributed thus :—
mother, 1; wife Zeinub, §; sons Husun Ali and Himmut
Ali, each 17 ; and the ultimate fractions of the original estate
will be (remembering that Husun Ali has £ already),
mother, 4% ; wife Zeinub, 2% ; son Husun Ali, 33%; son
Himmut Ali, 5%%.

ExAMPLE 6.—Husband, daughter, brother, three sistets.}

* This must, of course, be a half brother by the father’s side, or C. bro-
ther. The reader will remember that the U. brother's sonisa d. k., and
would therefore take nothing in the preseuce of the wife and son.

4t The dower of a wife may be fixed at any amount, however large; and
if it should be so large ag to absorb the whole estate, it excludes the inherit-
ors, as it is held to be & debt. It descends in the same way as other pro-
perty ; and, consequently, the husband, the very person from whom it is
derived, will {ake his share as an heir if his wife dies before him. The
present example affords an instance of that contingency.

4 This example (as far asib goes) affords an illustration of the doctrine
maintained, supra, 43, that when there are brothers and sisters and also
danghterg, the brothers and sisters will take the residue after payment of
the daughters’ shares, each brother taking a double share,
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%‘M i

Answer.—~Husband,
ters, eaCh 9165 (01‘ 355) %g: 227)‘: al'c;)'

Exameue 7.—Wife, son by her, mother, brother. Son
dies, then mother dies.

Answer.—Wife, 43 ; brother, 33; (or 75, 3).

Exampre 8,—Son, two daughters, Misree Khanum and
Janee Khanum, both married to Moohummud Tukee.
Son dies. Misree Khanum dies, leaving two sons, Ali
Nukee and Husun Uskuree, Janee Khanum dies. Lastly,
Husun Uskuree dies.* -

Answer.—~Moohummud Tukee, 1% ; Ali Nukee, .

Exampie 9.—Two wives, daughter. One wife, leaving
her daughter’s son, who is not descended from the propo=
situs, dies. The other wife, the mother of the above-men-
tioned daughter of propositus, dies.

Answer.—Wife’s daughter’s son, % ; daughter, 15

Examere 10.—Two wives, mother, son. Mother dies.
One wife, the mother of the son, dies..

Answer. —Surviving wife, y5; son, 15 (or %, 3.

Examrre 11.—Wife, two daughters, son (missing).

Answer.—Wife, 1 ; daughters, each 5 ; but the missing
son’s part, 1%, to be restored to him if he returns, each
daughter giving up 7 ; (or g, 14 ; but, if son returns %, 4%,
).

Examrpre 12.—Wife,t two sons, four daughters. Oune of

1, daughter, %; brother, 5 ; sis-

* This example presents the singular feature of two sisters married to
t € same man. One sister dies, leaving two sons ; the other dies after her,
cliildless. The second sister's property, after the husband has taken half
(the lady herself being childless), goes equally between the two sons, as her
Bster’s childven, and therefore her own D. K, As her step-children they
could, of course, take nothing from her, being, in that character, neither
Ehurers, residuaries, nor distant kindred. It will be observed that this
example illastrates the doctrine that a husband has no return (supra, Chap.

“,‘), in a striking manner, the D. K. of Janee Khanum taking what re-
mains after payment of her Lhusband's share.

't It must be assumed that she is not mother of the gon who dies, for, if she
Were, ghe would partake of Lis estates 4
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the sons dies, leaving three sons, 7, ¢., son’s sons of the
proposilus. :

Wife, & ; son, 7, ; each daughter, /z ; each son’s son, & ;

(o1, Po'3; Y'vs ;5 Toas Te4)

ExamrrLe 13.—Mother, wife Znhooroonissa and two other
wives, danghter Fyzoonissa (being the daughter of Zuhoo-
roonissa), and two other daughters, brother. Daughter Fy-
zoonissa dies.

Answer.—~Mother, 1; wife Zuhooroonissa, % ; other
wives, each g, surviving daughters, each % ; brother, s ;
(or, %% 5 3755 stes 915 Ire):

Examerr 14,—Wife (being father’s brother’s daughter, or
first cousin, of her husband), son, daughter, brother. Son
dies; daughter dies, leaving husband, son, and daughter;
wife dies, leaying father’s brother’s son (the brother above
mentioned of the propositus); daughter’s son dies; brother
dies, leaving son; daughter’s husband dies, leaving
daughter, (the daughter’s daughter above mentioned).*

Answer.—Daunghter’s daughter, 33 ; brother’s son, 37 ;

(on, 248 5 28D

Exampre 15.—Wife, by her, son Enayut Hosein and
daughter, son by a previously deceased wife. Daughter
dies, leaving a son and two daughters; wife dies.

, Answer.—Son Enayut Hosein, 1%l; other son, .7 ;
daughter’s son, 45; daughter’s daughters, each 1§, ’; tor,
4845 8805 vov s voo)

ExawprLe 16.—Four wives, nine daughters, six true
grandmothers.

Answer—~Wives (each), 5y ; daughters (each), g%; true
grandmothers (each), 33 ; (O, 1555 Tass; riis).

. * Inthis example it must be assumed that the wifeis the mother of the
pon and daughter, and that the daughter’s husband is the father of the
daughter’s son and daughter’s daughter,
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“OF THE DEMAND OF PRE-EMPTION.
(Baillie's Digest of Muhammadan Law, pp. 487 to 493.)

Tre right of pre-emption is founded on contract and
neighbourhood, is confirmed by twlub, or demand, and ¢sh,
had, or invocation, and is perfected by taking possession.
The demand is of three kinds: tulub-moowathubut,! or im-
mediate demand ; twlub-tukreer, or confirmatory demand,
also ‘styled twlub-ish, had, or demand with invocation ; and
tulub-tumleek, or demand of possession, alse styled ?ulub-
lehusoomut, or demand by limitation.?

By twlub-moowathubut is meant, that when a person who
is entitled to pre-emption has heard of a sale, he ought to
claim his right immediately on the instant (whether there
is any one by him or not),® and when he remains silent
without claiming the right, it is lost. This is the report
of the Asul, and it is muskhoor, or notorious, among ¢ our’
sect; though there is another report as from Muhammad,
that demand at any time during the meeting at which
the information is received is sufficient. According to the
Hidayah, if a pre-emptor receives the information of a sale
by letter, and the information is contained in the beginning
or middle of the letter, and he reads on to the end with-
out making his claim, the right is lost.* ‘There is some
difference as to the words in which the demand should be
expressed ; but the correct opiniop is that it is lawful in
auy words that intelligibly express the demand. So that
if he would say, ‘I have demanded,’ or ‘do demand pre-emp-
tion,’ it would be lawful. But if he were to say to the pur-
chaser, ‘I am thy shufee or pre-emptor,” or ‘I take the

1 The word means, literally, * jumping up.”
2 Hidayah, Vol. IV, p. 924 3 Inayah, Vol. 1V, p. 249,
s Vol IV, p. 922.

b

Three kinds |
or stages of
demand.

* Immediate
demand,
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‘mansion by pre-emption,” it would be void. The proper
time for making the demand of pre-emption in the ecase
of an invalid sale is not that of the purchase, but when
the seller’s right is entirely cut off. And with regard to
a gift ba-shurt-ooliwuz, or a condition for an ex-
change, there are two reports, by one of which regard is
b to be had to the time of mutual possession, and by the
other, to the time of the contract.2 If a neighbour and a
partner should hear of a sale at the same time, both being
in one place, and the partner should make the demand, but
the neighbour remain silent, and the partner should then
waive his right, the neighbour could not take it up.3
When a mansion is sold in which two persons have a righi;
of pre-emption, and one of them is absent, but the other
present, and the one who is present claims half the man-
, sion uuder his right of pre-emption, the right is annulled.
So also if both were present, and each should claim a right
of pre-emption as to half, the right of both would be
annulled.

EXTRACTS.

Difference fi Knowledge of a sale is sometimes obtained by the pre-
opinion as to i [ i
& pre-emptor emptor himself hearing or being present at the contract, and
being obliged . iy e AL & ST i i
4o ast on in. Sometimes by his receiving infermation of it from another.

fi’:@“‘%ﬁ 1 In the latter case, then, are number and justice of the infor-
the quality of mants a necessary condition, as in the case of witnesses ?
‘t';;lllfn‘;y *5" Upon this point there was a difference of opinion among
“our’ masters, Aboo Huneefa saying that it is a condition
that there should be one or other of these, that is, either
number,—as of two men, or one man and two women,—
or justice; while according to Aboo Yoosuf and Muham.-

mad, neither number nor justice is required. So that if

* 1 suppose on pussession being taken with the seller's permission, when
the purchaser becomes the proprietor.—Ses M. L. 8., Chap. XI.
¢ In the Doorr-ool-Mukhtar (p. 702), the time of mutual possession is
stated absolutely without any notice of the different reports,
3 See ante, p. 484,

.
:
-
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one person were to give information of a sale, and the
person entitled to pre-emption should remain silent, that
right would be annulled according to them if the informa-
tion should prove to be true, whether the informant were
just or unjust, free or a licensed slave, adult or under
puberty. Kurukhee has said that this is the most correct
of the reports (or opinions). Though the information should
be given by only one unjust man, yet if the pre-emptor
believes him, the sale is established, on his information,
according to them all; but if he disbelieves the informant,
the sale is not established, according to Aboo Huneefa,
though the information should prove to be true; while
according to the others, it is established in that case.

By tulub-ishhad, or demand with invocation of wit-  Demand
ness (also styled fukreer, as before mentioned), is meant m,t;l PR
a person calling on witnesses to attest his tulub-moowa-
thuwbut, or immediate demand, The invocation of witnesses
is not required to give validity to that demand, but only
in order that the pre-emptor may be provided with proof,
in case the purchaser should deny the demand, saying, you
did not demand your right when you heard of the sale,
nay, you abandoned your right and rose from the meet-
ing ;’ while the pre-emptor says, on the other hand, ‘I did
demand it,’ when, the word being with the purchaser, the
onus probandi would be cast on the other. To give valid-
ity to the tulub-ish,had, it is reqi\ired that it be made in
the presence of the purchaser, or seller, or of the premises
which are the subject of sale. And the person claiming the |
right of pre-emption should say, in the presence of one or
other of these, ‘such an one has purchased this mansion,’
or ‘a mansion (specifying its owu boundaries), and I am
its shufee and have demanded the pre-emption, and now do
demand it : bear ye witness to this” The making of this
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demand is measured by- the ability to do so. And when
one is able to make the demand in the presence of one or
other of these (though only by letter or a messenger),! and
fails to do so, the right of pre-emption is annulled, to pre-
~ vent injury to the purchaser. If he leave the mnearest to
go to one more remote, all being in the same city, the
right is not annulled on a favourable construction; other-
wise, if the more remote be in another city, or in one of
the villages belonging to the same city. But if they are
all actually in one place, and the demand is made at the
more remote, abandoning the nearer, it is still lawful; un-
less, indeed, he has arrived at the nearer, and then gone
on to the more remote, in which case the right would be
cancelled. If possession has not been taken of the things
sold, the pre-emptor has an option, and may, if he please,
make the demand in the presence of the seller or of the
premises; or he may make if in the presence of the pur-
chaser, though he is not in possession, because he is the
actual proprietor.® But if possession has been taken by
the purchaser, Kurukhee has said that it is not valid to
take witnesses to the demand in the presence of the seller.
Muhammad, however, has expressty said in the Jama Kubeer
that it is lawful after delivery to the purchaser, on a liberal
construction, though not by analogy, When a pre-‘
emptor receives intelligence of a sale during the night, and
is unable to go out and call upon witnesses to attest his
demand, but does so as soon as it is morning, the demand -
is valid, But he should go out and make his demand in
the morning as soon as people are stirring about their
usual avocations,

EXTRACTS,

* Doorr-ool-Mookhtar, p. 699,
* The last clause is from the Doorr-ool-Mooklitar, p. 680,



he tulub-moowathubut, or immediate demand,is first Is mot ro=
quired when

necessary ; then the tulub-ish,had, or demand with invo- witnesses have
. 5 5 ; heen invoked
cation, if, at the time of making the former, there wWas o the first de-|
no opportunity of invoking witnesses, as, for instance, when mend.

the pre-emptor, at the time of hearing of the sale, was

absent from the seller, the purchaser, and the premises.

But if he heard it in the presence of any of these, and

had called on witnesses to attest the immediate demand,

it would suffice for both demands, and there would be no

necessity for the other.

By the tulub-tumleek, or demand of possession, is meant Demand of
the bringing the matter before the judge that he may S
decree the property to the claimant by virtue of his right
of pre-emption. If he neglects to litigate the matter for a
sufficient reason, such as sickness, imprisonment, or the
like, and cannot appoint an agent, the right of pre-emption
is not annulled. And though he should neglect to do so
without a sufficient reason, the right would not be annulled,
according to Aboo Huneefa, and Aboo Yoosuf also, by
one report. And this is the manifest doctrine of the sect,
the futwa being in accordance with it, But according to
Muhammad, and Zoofr, and Aboo Yoosuf, also, by
another report, if he should call witnesses to his demand,
yet should neglect to sue for a month without a sufficient
excuse, the right of pre-emption is annulled, and decisions
are also given according to this opinion. The proper form Form of the
for making the demand of possession is, for the pre-emptor o
to say to the judge, ¢ Such an one has purchased a mansion’
(describing its situation and boundaries), ‘and I am the
shufee by reason of a mansion belonging ‘to me’ (the ‘
boundaries of which he should also explain). ©Order
him, therefore, to deliver it up to me.” But even after
this demand, the mansion does not become established as

28
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his property without an order by the judge for its delivery
to him, or actual delivery by the purchaser himself. So
that if before either of these take place, another mansion
by the side of this mansion is sold, and the judge then
passes his order, or delivery is made by the purchaser,
the pre-emptor has no right of pre-emption in this other
‘ _ mansion. In like manner, if the pre-emptor should die or
: sell his own mansion after both the demands, but before the
judge’s order or delivery by the purchaser, the right of
pre-emption would be void. And the shujee may refuse to
take the mansion, though the purchaser should be willing
to make delivery, until the judge bas decreed it in his
fayour. If the mansion be in the possession of the seller,
it is a condition to the hearing of the suit that both the
seller and purchaser be present; becapse the pre-emptor
is suing for both right and possession, the former being
in the purchaser and the latter in the seller. But if the
mansion be in the possession of the purchaser, his presence
alone is sufficient for the hearing of the cause.

How the When the shufee brings his suit claiming his right of
:)‘;gf:e i) tﬁg pre-emp.ti(?n, thfz jud.ge is .ﬁrst to ask him, before ac?epting
application btel; or admitting his suit against the defendant, respecting the

;:]xfn Fine town and muluwllak, or sub-district, in which the mansion

is situate, and its boundaries, for he is seeking to establish

a right in it, and it is necessary that it be known, since a

snit for what is unknown is invalid. When this has been

explained, he is then to ask him whether the purchaser

has taken possession or not; for when he has not taken

possession the suit is not valid against him until the

seller appears, When this has been explained he is to

¥ ask him the cause of his right of pre-emption, and the
boundaries of the property by reason of which he founds
his claim ; for there are different causes of this right, and
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Tie may perhaps be suing for one that is invalid, or he may
be excluded by a person who has a preferable right, When
he has assigned a valid cause, and is not excluded by any
other person, the judge is then to ask him when he became
acquainted with the sale, and how he acted on the
occasion; for the right may be annulled by length of
time or by some other objection, and this should be
unfolded. When this has been explained he is to ask him
about the tulub-tukreer, or confirmatory demand, how it
was, and before whom he made the demand, and whether
he was nearer or more remote than another in the manner
already mentioned, When all this has been explained, and
no condition is wanting, the suit is complete and to be
accepted or admitted as against the defendant, who is then
to be asked respecting the mansion on which the claim
of pre-emption is founded, ‘Is it the property of the
pre-emptor or not?’ even though it were in his possession,
and possession is apparent evidence of right; for appa-
rent evidence is not sufficient, and the right must be
established by proof as the basis of the right of pre-
emption. The defendant is accordingly to be asked regard-
ing it, and if he denies the property, the judge is to say
to the plaintiff, ¢ Produce proof that it is thy property,”
and if he fail to do so, and demands the oath of the
purchaser, the oath is to be put in these words, ¢By
God, you do not know that heds the proprietor of this on
which he grounds his eclaim of pre-emption.” If the
purchaser refuses the oath, or the pre-emptor produces
proof, or the purchaser acknowledges the right, the pre-
emptor’s title is established to the mansion on which he
founds his claim ; and after this the judge is to ask the
purchaser, saying, ¢ Have you purchased or notp’ If
he deny the purchase, the judge is then to say to the

.12}5
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claimant, ¢Produce proof that he has purchased, and if
he is unable to do so, and demands the oath of the pur-
chaser, the oath'is to be put to him in these words, ‘By
God, T have not purchased,’ or, ¢ By God, he has no right
of pre-emption against me in this mansion as he has
mentioned.” This would be putting the oath as to the
result, which is in conformity with the opinion of Aboo
Huneefa and Muhammad, whilé the other mode would
be to put it as to the cause, which is agreeable to the
opinion of Aboo Yoosaf. If he refuse the oath or ac-
knowledge the purchase, or the pre-emptor adduces proof
of it, decree is to be given in his favour, the right being
made manifest by proof. With regard to the proof of
the pre-emptor’s being “neighbour to the purchased pro-
perty, ib is required that the witnesses should testify that
‘This mansion, which is in the vicinity of the purchased
mansion, has been the property of this pre-emptor before
this purchaser purchased this mansion, and that it is his
up to this time; we do not know that it has gone out of
his ownership.” But if they should say that ¢ This mansion
is to this neighbour,” it would not be sufficient ; though
if they should say that °The - pre-emptor bought this
mansion from such an one, and it is in his possession,” or
that ‘such an one gave it to him,” the testimony would be
sufficient.

EXTRACTS.
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OF DEVICES BY WHICH THE RIGHT OF PRE-
EMPTION MAY BE EVADED. °

(Baillie’s Digest of Muhammadan Law, pp. 512 fo 514.)

Some! of these are employed to prevent liability to the
right of pre-emption, ‘and some to diminish the desire of
the pre-emptor to avail himself of it. Among them are the
following :—1st. _The seller may give the mansion to the
purchaser, calling on witnesses to attest the transaction ;
and the purchaser may then give the price to the seller, also
calling on witnesses to attest the transaction. Pre-emption
does not attach in such a case, because the right to it is
confined to contracts of exchange; and gift, when not made
originally on condition of an exchange, does not become
such a. contract by the subsequent delivery of an exchange.

But this device is necessarily restricted to persons who
are competent to make a gratuitous disposal of property,
and would not be available to fathers or executors selling
their wards’ property, or to an agent selling that of his
principal, 2nd. A mouza, or place in a mansion, may
be separated and marked oft with a line, and bestowed by
way of sudukah (charity), or of gift, with its right of way,
and then the remainder: of it sold,—by which means the
right of the pre-emptor is evaded. The marking off or
circumscribing is to prevent the.gift from being the gift
of a mooshe, or undivided share, in property that is
susceptible of division; and the right of pre-emption is
prevented by the purchaser’s becoming a partner,? and
as such, having a preferable right to the neighbour’s; It
i8 made a condition that the sudukakh, or gift of the mouza,
should be made with its right of way, because, otherwise,
the person in. whose favour it is made would be only a
neighbour to the purchased property, and as such have no

—————

Y Fus, AL, Vol. VL, p. 596.
3 That is, in the way ; more properly a khuleet,

L
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preferential right over another neighbour. This device,
it may be observed, is only proper for defeating the right
of a neighbour, not that of a kkuleet. 3rd. With regard
to vineyards and lands, if a device is required to prevent
liability to the right of pre-emption, the trees may be sold
or given, with their foundations, and then the purchaser
will become a partner in the property, and may afterwards
purchase the remainder; or, if a device is sought for lessen-
ing the pre-emptor’s desire to assert his right, the trees
may be sold, first at a low price, and then the lands may
be bought by the purchaser of the trees at a high price.
4th.  When a purchase is intended for a hundred dirhems,
1t may be made openly for a thousand or more, and then
the purchaser may give the seller a piece of cloth, of the
value of a hundred, in lieu of the price; whereupon, if
the pre-emptor should come to make his claim, he must
take the purchase at the ostensible price, which its magni-

tude will disincline him to do. 5th. The seller and pur-

chaser may declare that the sale was invalid, or a tuljeea,!
or with a condition of option to the seller, and their
declaration must be accepted, which being the case, there
is no room for a claim of pre-8mption, for it is well known
that to found such a claim it is necessary that there
be an entire cessation of the seller’s right for a valid
cause. 6th, When a man sells his mansion, excepting the
breadth of a cubit along the boundry of the pre-emptor,
the latter has no right of pre-emption, because his neigh~
bourhood is cut off; and this is a device by which his
right may be evaded. In like manner, when such an ex-
tent is given to him, and delivered, the pre-emptor’s right
is evaded, for the same person.?

1 See M. L. 8., p. 804.

® Hidayah, Vol. IV, p. 958, This device, however, is imperfect, for i%
lenves the slip undisposed of.
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SUMMATION OF MARRIAGE, OR VALID
RETIREMENT.

(Rumsey’s Muhammadan Family Inhevitance,

pp. 358 to 360.)

ReriremeNt, under ordinary circumstances, is equivalent
to actual consummation of the marriage; and it has an
important bearing on questions of dower, in consequence
of the following principles. Dower is considered to be
earned’ by consummation or retirement, or to be due on
the husband’s death, if he happen to die without consum-
mation or retirement and without having divorced the wife 5

but if he divorce the wife without consummation or retire
ment, she is only entitled to half. In like manner, if a less
dower than ten dirms be specified, she will” be  entitled to
five dirms in case of divorce without consummation or
retirement.? Tt consequently becomes important to con-
sider what constitutes valid retirement.

Retirement, in the usual sense of gomplete retirement,®
is the circumstance of a woman being alone with the hus-
band at such a time and place that there is mo bar to
caution, so as to give him an opportunity of having sexual
intercourse with her, By such retirement the wife is cone
sidered to perform her part of the contract, for it is the
husband’s own fault if he omit to. have connection ; and
complete retirement is thus, as we have seen, equivalent
to actual coition for the purpose of a right to dower.4
Retirement is incomplete, and therefore ineffectual, when

—

* %.e, the woman's titls .is complete; the dower is not necessarily

Payable at once, Vide infra, 361, &e,, as to prompt and deferred dower, &o. |
® Hed. ii, iii, 8—5, 11.

® In the Hedaya, and also in these : ¥

ava 5¢ pygey the word may be taken in this

?enae when there ig nothing iny the ‘Nitz“ to show that it is to inclule

neomplete retirement,

¢ Vide suppq 358,
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there are circumstances which constitute a bar to coition ;
and this is the case when one of the parties is sick, or
fasting in the month of Ramzan, or is in the ¢/ram of a pil-
grimage ; whether voluntary or obligatory, or of an amrit
(visitation to the shrine of the Prophet), or when the
womar’ is in her courses. Consequently, if the husband
divorce the wife after such retirement only, she is entitled
to only half, her specified dower, being deemed to have
been divorced before consummation, It may be noted that
the fact of the husband being an ineen, or person naturally
impotent, is not considered a bar to ‘coition,! so that if
a woman retire with such a person she will be entitled to
her whole specified dower. And Abu Hanifa maintains
that the law is the same with respect to a majboob eunuch,

or man who has been made an eunuch by the amputation
of the genital organ; but Abu Yusuf and Muhammad
oppose this view and maintain that the wife only takes half.
And it may also be mentioned that a nifl (voluntary) fast,
a fast” of atonement; or a fast in consequence of a vow, is
no bar to complete retirement.?

It is important to remember that, in the case of an
invalid marriage, retirement, even when complete, affords
no presumption of coition.®

1 Apparently because the woman has done her part, and ought not to be
deprived of the consideration by a circumstance over which she has. no
control.

2 Hed. ii, iii, ¥8—14 ; vide also Hed. iv, =i, 2.
#' Hed. ii; iii, 25. See further as to invalid marriages, infre, 367, &e.
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OPINIONS ON THE ABOVE.
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Opinion of the Indian Statesman, dated the 25th August 1880,

A really good piece of work has been done by Baboo Prosunno Coomar Se
Editor of the Legal Companion, in compiling an excellent Manual of Hinda Law.
RN . * » * » * The basis of the work is Macnagh-~
ten’s “ Principles,” hitherto the great authority on this subject. But excellent as
Macnaghten’s book is, it had ceased to be the complete authority it was formerly
reckone(_l, for Hindu law has been much studied since his time, and much has
been written on the subject, and while the « Principles” cannot be superseded, a
necessity had arisen that they should be supplemented. This is what Mr. Sen
%a's done with ample knowledge of his subject and with excellent judgment.
thls appendix coutains, we believe, almost all that is valuable on the subject, in
the shape of Acts relating to Hindu Law, an admirable summary, and extracts

from eminent authorities, Legal students and practitioners will find this volume
an admirable guide, “

Opinion of N, K, Mookerjee, Bsq., Professor of Law, Hooghly College,

i —~——1letter dated the-2nd instant ought to have been answered long since
m‘Vmwould hav_e been had not I thought it proper to go through your work befove
of th% my Opinion on it, The Notes and the Appendix ha_ve enhanced the value
Titte b“(;{lk, and both students and practitioners will find it a very useful handy
Toaat o0k. I have recommended your book to the students of the Law Depatt-

s and ghall take every opportunity of recommending it to others,



bers of the profession. It ischeap, and the summary of reported cases that has
been added greatly enhances its value. )

Opinion of the Englishiman, dated the 19th Auguss 1880,

A student beginning the study of Hindu Law as interpreted by our Courts
in India will find his future reading much simplified by reading a little
work which has lately been sent us, called ¢ Macnaghten’s Principles of
Hindu Law,” which has been compiled by Babu Prosunno Kumar Sen, the
Bditor of the Legal Companion. The work is intended principally. to show
the alterations that have been made in the law since Macnaghten wrote,
owing to the better knowledge of Hindu law which has been acquired
throngh the publication of recent freatises on the subject, and the interpretations
of the judges of the principal courts. Of course the compiler puts his own
interpretation as to which is correct amongst some of the contrary judgments
that have been given, but he does not do this without giviug his reasons and
authorities. The appendix is larger than the first part of the book, and contains

arts or the whole of Indian Acts relating to Hindu Law ; a summary of the
%inclu Law, supported by authorities from the best known authors ; and finally,
what will probably prove the greatest attraction to law students, a number of
questions and answers on points of Hindu Law.

Opindon of the Bengel Magazine for September 1880,

Baboo Prasunno Kumar Sen has done good service to the cause of the litera-
ture of Hindu Law by the publication of an improved edition of Sir William
Macnaghten’s well known and authoritative work entitled ¥ Principles of Hindu
Law.” The Editor has left off those portions of the original work which have
been rendered obsolete by subsequent legislation, and has enriched it with an
Appendix full of valuable matter extracted from the well known works of Cole-
brooke, Strange, Mr. Cowell, Baboo Shama Churn Sirear and Dr. Guru Das
Banerjea ; and he has moreover added to the Appendix many Acts relating to
Hindu Law subsequently passed by the Indian legislature. - Altogether the book
is a very useful compilation, b

Opinion of the Himalaya Clironicle, dated the 16th October 1880

This should prove to be a very useful book, both to students and practi-
tioners. Macnaghten’s “Principles of Hindu Law” is a book of recognized
authority ; bub, as the compiler says in his preface, in course of time some por-
tions of it have been rendered obsolete by statutory enactments, and some of the
doctrines contained in it have been modified by judicial decisions. In fact, we
may say from experience that any one taking the old edition of Macnaghten’s
book as his guide, would be'seriously misled as to the present state of Hindu Law,
some of the doctrines having been materially modified. Ience, the compiler’s
objoct has been to present to the public a compendium of the Hindu law as it i8
at present administered within British India. Indion legal literature contains &
wealtl of books on Hindu Law, but the object of Mr, Sen’s compilation is to
fix doubtful points regarding which a contrariety of opinion has hitherto

revailed. In the pure and original state of Hindu Law there was, doubtless,
ﬁttle uneertainty or confusion, but the speculations of commentators have done
wmuch fo unsettle it, aud the venality of Pundits has done more. That the com=
piler has cleared away much of this uncertainty, a perusal of the book shows.
% # % Altogetlier, we can recommend the book, and hope it will meet with
the remaunerative sale it deserves, i

suabn of 1. N. Mitter, Bsq., Professor of Law, Presidency College, Calcutte L
The book, I think, will be useful both to students as well as to the mem-
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