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UxTKm HI. constitute the majority of the literature of Hindu law, 
we find mention of large families. The division that 
those books speak of is generally a division either between 
the father and his sons, or between brothers, and on rare 
occasions, between uncles and nephews, and sometimes a 
grandfather and his grandsons and uncles. In re-union 
again, which as an incident of joint property is peculiar 
to India, we hear of a second coparcenary-ship possible 
only between a father and his son, between two brothers, 
and between an uncle and his nephew.*

From all this it is a legitimate inference that families 
in those days ordinarily divided in two generations, rarely 
remaining in union when the common ancestor of the 
male members was the third in the ascending line, counting 
from the members who wore the eldest in age. Under 
such circumstances the exclusion of the widow by her 
husband’s coparceners did not work so great a hardship as 
when joint families began to assume a larger size, and 
when the widow had to give way to relations who could 
not entertain feelings of affection for her,—who in fai t 
were comparative strangers to her. The appearance of 
these large families, is attributable, probably to the 

narge joint establishment of Mahommedan rule in India. In spite 
• baWyX.to° of some highly creditable specimens of good sovereigns 

f eriod̂ of t ie l°n£> list of the various Mussulman dynasties, the
Mahommedan rulers could never spread such a general 
security of life and property, as the Hindus had previously 
enjoyed under the mild despotism of their Kshatriya mon- 
archs, or as they are now enjoying under the sovereignty 
of Britain. An unsettled political condition amongst a 
people is conducive to such unions as are exemplified in 
these large joint families of later days ; for the instinct of 
self-protection leads people having some mutual tie to

1 MitftV oliapter IT, aectitm 0, purn 8.
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eotae together and to be of assistance to one another. Lkqtpbb nt.

joint families may be found in the complicated system of 
land tenure, which appears to have been first introduced 
contemporaneously with the establishment of the Mussul- ;
man supremacy. Under this complicated system,-—the 
parent of the zamiudari method of the present day,—- ,
landed property assumed new forms unknown to the 
ancient Hindu law. These new forms of immoveable 
property could not be so easily divided with satisfaction 
to all, by applying the principles deducible from the 
body of Hindu partition law. I t  may even be questioned, 
whether in that la,w a name can be found for rent. The 
thing that can be called as the nearest approach to 
rent is the ‘ Nibandha,’ which Golebrooke and all the suc­
ceeding, translators have rendered by the word ‘ Corrody.”
The division of rent-paying lands therefore when joint 
property assumed the form of largo estates paying revenue 
to the Mussulman rulers, came to be unusual, because 
it was difficult. Under even the butwnrrah law of the 
present day, although it has been framed by jurists from 
England whose consummate skill equals their eminent, 
practical knowledge, the partition, of izamindari property 
is so .cumbrous an affair, that coparceners often prefer 
to remain joint, in spite of the manifold inconvenience
Of an undivided condition, rather than setting in motion lliiin/imt.b

rarelv rcsoi't *the butwstrrah machinery to unsettle everything for ten or 6a td 
fifteen years.

Another result of the rule of survivorship in a Mitak- 
skarA family is that'in no ease can a female be a leading „
coparcener in such a family; she may pe a member, en- shnri family, 
titled to certain rights and privileges; but she can never “i/ver 
have a voice in the management of the undivided funds, ins c0Pnr?°‘w n©r.

1 .Mitak, cliapte I, section 5, para. 4.
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The only instance in which elm can lay elaim to anything 
like an equality with, the male members is, when she has 
minor male children, and when the joint interests of her 
sons are jeopardised by the acts of the senior members 
of the family. Sometimes it may be her own husband, 
the father of her sons whose interests she is desirous to

i  protect, whose acts become injurious to the sons. Thus1
the High Court has held that under the Mltakshara law, 
the rights of the minor sons in the ancestral property 
may he protected by their mother who can bring a suit for 
declaration of right of partition as vested in her sons, when 
the father’s acts are likely to imperil the minor’s estate.

In another case,2 it has been held that although ordi­
narily it is the managing member of a joint Hindu 
family governed by the Mil akshara law who is entitled to 
a certificate under Act XXVII of I860, yet when the 
members, appear to have fallen out, and do not agree with 
each other, it would not be the right course to pursue to 
grant the certificate to one of them as the managing 
member of the family. In the judgment in that case, it 
was also observed, that the certificate for a particular 
deceased member could not be withheld altogether, in­
asmuch as although the family was a joint Hindu family; 
still the debts that were due to the members of the joint 
family were the debts due to the deceased as well as to 
the other members of the family, and under section 2 of 
Act XXVI I of' I860, so far as the deceased was concerned, 
no debtor could be compelled to pay the debts due to the 
joint family unless a person obtained a certificate under 
the Act to represent the deceased in the joint family. There­
fore, there was a clear necessity that somebody should

* Muss. Lokraj Kooer v. Sirdar Dy.il Singh, 25 W. E. 497.
* Chowdkry Kripa Sindhdo v. Radhacharun Das, 23 W. R. 234.
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obtain a certificate to represent the deceased for the pur- 111'
pose of collecting debts, From these observations it is 
evident that if a member left minors under the guardian­
ship of his widow, the widow, as representating the 
minors, would be entitled to the certificate on account of 
her deceased husband, where disagreements and quarrels 
have commenced to take place among the surviving mem­
bers. Under sucli circumstances, even in a, Mitaksliara 
family, a female member would vicariously occupy a posi­
tion of some authority generally denied by law to the 
female member on all other occasions.

But in Bengal, joint families frequently exhibit in­
stances of female members holding a position in all inBeiigai, 
respects equal to that of the males. The reason is that p^Tuonoften 
the doctrine of fractional ownership does not make any 0<!uui to that 
difference in the course of succession, whether the family 
be joint or divided in interest. Whenever a member dies 
without leaving male issue down to the third generation, 
a, female, either as the widow, or as a daughter, or as the 
mother,or even as the paternal grandmother, obtains a share 
in the joint estate; she in fact becomes a coparceuer, having 
all the rights and privileges of the other male parceners; 
she has a voice in the management of the property; she 
can even have a partition effected; and although her powers 
of alienation be of a qualified character, yet so long as 
she lives, hardly any distinction can be made between 
such a female member and her male coparceners.

This leads us to that double course of succession laid Double 
down by the school of aggregate ownership, which is one i»
of the many results of the above rule of survivorship, 
and which has added a fresh complication to the Mitak- ownership, 
shard law. The line of succession in a separated family 
is entirely distinct from the persons in whom the property 
vests when an undivided member dies. Infant, it may
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Lkctx'ee ril. in one sense be said Unit there is no succession or descent 
~~ in a MdtSkshara undivided family, or in a family of that 

school which lias been, formed by re-union after one sepa­
ration. If the family is composed of different stocks, as 
for instance, if it consists of, say three brothers with the 

I . y: sons of each, then on partition the sons of each brother
jointly take one-third of the estate, where all the brothers 
have died; or if any brother lives at the time of the parti­
tion, then he with his own sons takes one-third to be after- 
waials redistributed in equal lota in ease his sons demand a 
partition,1 This may be said to be something similar to a 
succession or descent, inasmuch as where persons des­
cended from different fathers constitute a joint family, then 
the shares to which the members are severally entitled must 
be calculated by considering the mutual position of 
their fathers in the family tree. Otherwise, whenever a 
person dies, what takes place is a lapse of his share or 
interest to the joint estate. When he leaves any male 
issue, such male issue quietly fills the place of the 

fyl: deceased member, but they cannot exactly.be said to
succeed the deceased to his interest in the family pro­
perty, inasmuch as every male member as soon as bora 
has his own substantive vested interest in the common 
property.

While therefore in a joint Mitakshara family, there is 
hardly anything like a succession to, or descent of, the in­
terests of a deceased member, but only lapse of Ms share 
by virtue of survivorship; on the other hand, when 
the deceased was separate in interest, at the time of his 
death, such interest is succeeded to by a line of heirs, 
which is briefly indicated in the well-known text of Ydjna- 
valkya, which forms the para. 2, section 1, chapter II, of 
Colebrooke’s Mitakshara, and which is made up of the 

* Mit.ak. chapter 1, section 5, para. 2.
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of the course of succession; all the schools therefore clear rale of 
have laid their hand upon it. All the schools have made «™“ as<on. , 1
of it what use was most subservient to their particular 
opinions. For in spite of its clear arrangement, the text 
fails after a, few steps, and is enveloped in. the obscurity of 
su ch  general terms as an ‘ agnate’ and a ‘ cognate,’ which /A-
are interpreted by different schools in numberless dif­
ferent ways, almost every original writer on this part of 
the law having his own particular views to support.
As for the rest of the Rishie, the law of succession has 
been laid down by them in- a bewildering way; one may 
well despair of deriving any practical benefit from their ,
texts in a disputed question of Hindu succession. I t is 
not easy to understand how in Hindu days the practical 
administration of succession law was carried on with 
the help of such perplexing declarations of the line of 
heirs. The task of extracting from those texts anything 
like a general principle, so as to cover all the possible 
questions of inheritance has not yet been fulfilled, though 
the number of nibandha works commenting upon those 
texts is not small. In this most important branch of law, 
a branch having its application in the every day concerns 
of life, a systematic statement based upon clear prin­
ciples that one can easily lay hold of, is still a want in ,
the literature of Hindu law. The truth seems to be that 
after a certain number of heirs, I believe after the brother’s

1 Colpbrooke in a  footnote-cites it aa Tajuavalkya, 2 , 1 3 6 — 1 3 7 ; wkiio 
'Vierwmxfitli Mandlik in his Edition of YAjiiavalkya makes it as tlie 18Gth 
aud 136th slok.ia of the 2nd chapter.
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.Lecture III. sons, the Hindu administrator of justice used to do just 
as -their particular inclinations led them, and that there 
was no certainty whatever in this law. In those days, 
communications between different parts of the country 
ware extremely difficult, and what was done in the 
practical working of the law of succession in one part of 
the country, never came to be known in another part;

8,8 manJ  schools of opinions grew up as there 
u n d e r  H indu were tribunals. In the present course of Lectures, the 

ansot"1’ law of secession does not legitimately fall within the 
tied. province of my subject, namely, a joint Hindu family;

I  shall therefore dismiss this matter simply by giving the 
general enumeration of heirs contained in Yajnavalkya’s 
text, whose list is as follows ;—(1) the wife; (2) the 
daughters; (3) the parents; (4) the brothers; (5) the 
son thereof; (6) one bom in the gotra; (7) a bandhu ;
(8) the pupils ; (9) the fellow-students, 

f Having thus briefly contrasted the joint families of the
two descriptions, one prevailing in Bengal, and the other 
in the remaining parts of India, I  shall now explain cer­
tain expressions, which are used with regard to both in 
the judge-made law. Thus in cases we often find a joint 

T h e  Bxpres- described as joint in food, worship, and estate,
food, woMhip What ** is , to t>e joint in estate, has to a certain extent 
and es ta te .’ already appeared,—it is to have and hold in common, the 

various kinds of property in which persons can be in­
terested. This interest is one and the same for every 
member in a. Mitakshara family; it is several and fractional 
for the different members in a Dayabliaga family; yet so 
long as the properties themselves have not been severally 
allotted to those members, in a Dayahha ga family also, the 
interest is in one sense joint or common at least, although 
there is no survivorship. To be joint in food implies only, 
that the arrangement for cooking the food of the family,
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is single and the same for the whole family. Generally L e c t u se  H I .  

speaking, it is in the matter of this arrangement for 
cooking that the family separates first of all. Such 
separation in mess does not in every case necessitate a 
separation in estate or worship. Separation in mess is 
the easiest of all to be effected. It is necessitated usual­
ly when the male members begin to make earnings on 
their own account and are desirous to secure greater com­
forts for themselves and their own wives and children 
than can be afforded by the common family means'. It, in '
most cases, eo-exists with residence in a common dwelling- 
house, only particular apartments being set apart for each 
married couple.

As regards joint worship, the meaning of this expression, 
in Bengal at least, is in modern days somewhat different 
from what was formerly attached to it as used in our Joint wr­
iest writers. In Bengal it is tacitly supposed that every prê -nVu'-y. 
joint family has a common idol in the dwelling-house, and 
that all the members participate in the daily worship of 
that idol, either by themselves or vicariously with the 
help of a ministering priest. This supposition is so far 
accurate that in Bengal the well-to-do families generally 
have a household god, for the purposes of daily worship.
These families also, in different seasons of the year, set 
up earthen idols for temporary worship on certain festival 
days, generally during the period from the beginning of 
September till the end of March. On these occasions, 
large sums are spent from the common funds, the whole 
family being supposed to be participating in a common 
worship. The permanent idols kept in a family dwelling- 
house have their special festival days in different parts of 
the year, which also furnish occasions for extraordinary ex­
penditure of the family funds. I t may even be said without 
exaggeration, that our Brahmanic religious instructors have 

Sly.: 24
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LcwnTiw: HI elaborated so minute a system of household devotion, that, 
almost every day in the year- may be made, an occasion tor 
spending goodly sums of money, if the members of the 
family were so piously inclined. These pious observances 
are generally practised by united families of large means, 
and so far they constitute what is known in law as joint 
worship. But our original text writers did not understand 
joint worship exactly in that sense. The custom of keep­
ing permanent , idols in private dwellings seems to have 
originated at a later period than when most of our original 

 ̂„ , digests were written. I t  is remarkable 'that these digests
nowhere mention Debutter property. Public opinion even 
now reprobates the profession of a devala Brahmin,-—that 
is, one whose calling' it. is to worship the idol of another 
person for wages received; household gods are seldom 
mentioned in the majority of the nihemdha treatises ; nor 
is it said in those works that the worship of these divini- : 
ties is an indispensable liability attaching to the family 

y ,: : !, property. On the contrary, the pious works alluded to
Joint wor- by most original treatises are generally srads and other 

w & 'a rfL  oba^uial ceremonies. Thus Eaghunandana* sayim - 
»Ukx3. “ The father being dead, the rite should be performed 

by the son as ordained. When there are many sons of the 
father, dwelling at the same place,—what is performed 
by the eldest, having taken the consent of all, and with 
undivided property, that is to be taken as performed by all 
* * Ending with the sapindikararia, the sixteen srads that

1 ( tpsPc vyim farm crab fmrmer: t
w  cm. srrfasr; u

3  erf W  3 err wr* j 
?djir wifsr«#si -®sf ti 
+ + uf«wH-;oni»eifsr mfe whpr s 
s«n* fstf; sm* *arr wr<? n
Suddliitatfcwa, [>. 212.
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th e r e  are—the sons should in  no case perform them Lbctcbb h i , 
separately,—though their property be separated.” Mitra 
Misra says d—“ Partition with a view to the increase of 
pious deeds, however, is spoken of by Mann -and Frojapati.
‘ Thus they should either live together,—or separately, with 
a view to pious deeds. Pious deeds increase by separation; 
therefore partition is conducive to piety.’ And the piety 
consists in the worship of gods, &ev, for that alone is 
spoken of as separate when there is no living together.
Thus Vrihaspati,—‘of persons dwelling under one arrange­
ment for cooking, the worship of the forefathers and gods 
and Brahmans is single; but among the separated, that 
same worship takes place in every house.’ The author of 
the Sangraha, however, says that the expression ‘ increase 
of piety’ means and includes also the increase of piety 
by means of the establishment of the sacred fires, &c.; 
thus he says, by partition the paternal property is ren­
dered the property of the sons: when the right of pro­
perty arises, they commence, hence separation is pious ;—
‘ commence,’ i. e., accomplish the ceremony of establishing 
the sacred fires, &c. But this has already been refuted by 
us when establishing the right of sons to the performance 
of the ceremonies enjoined by the Sruti and the Smriti, 
even before partition, by reason of the son’s right to the 
paternal property accruing by birth alone. Therefore by 
the expression ‘ pious deeds ’ are to be understood such 
pious deeds as the five great sacrifices.”

These five great sacrifices are thus described by Manu, 
ch. 8, sloka 70. I  am here giving the purport of the 
sloka, referring to the translation of Sir W. Jones for a 
more literal rendering of the original. The first is the 
sacrifice for the sacred writ, that is, the veda; this is 
performed by daily recital of its verses. The sacrifice for 

1 Viramifcrod&yu, oh. II, Part I, see. 7.
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, ĉiTW? in. the forefathers is the libation of -water to the manes ; the 
sacrifice for the gods is the making of burnt-offerings in 
the fire; the sacrifice for the organized beings is the 
strewing of food, cooked or uncooked, on the surface of 
the earth; and the fifth and last is the sacrifice for man­
kind, which consists in hospitality to the strangers who 
unexpectedly visit the house and seek hospitable reception 
for the day. WA must not therefore think that when 
our treatise-writers mention the worship of gods as a pious 
deed, they mean thereby the worship of such household 
idols as are permanently kept or periodically set up within 
Bengal families. The treatise-writers mean the making 
of burnt-offerings on the fire, mostly as an essential feature 
of the worship of such ancient Big Veda divinities as 
Indra and Budra and Varuna and others. Vachaspati 
Misra1 says:—“ Or let them divide for the purpose of 
doing pious deeds. So says Mann, ‘ Either they should 
live together; or separately, with a view to pious deeds. 
Pious deeds multiply by separation, therefore separation 
is a pious act.’ How are religious duties multiplied by 
partition of property ? Vrihaspati speaks on this sub­
ject: ‘A single performance of the ceremonies of forefathers 
and of the worship of the deities and Brahmans may 
answer for brothers, who reside together and eat food 
dressed in the same place. In a family the members of 
which live apart, these duties are separately performed 
in the house of each of them.’ Divided estates being the 
exclusive property of every heir, each may perform the 
ceremonies, sacrifices, &e., according to his own ' choice, 
without reference to the others. Hence partition mul­
tiplies religious performances.”

Smriti-Chandrika (Kristna-Swami Iyer, p. 18, para.
41, &c.)

1 VivMfujhmfcAmani, p, 227.
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But w here; the co-heirs become divided, religious tiscvnuc Ilf, 
duties increase, as observed by Gautama in the passage,
‘ religious duties increase in case of partition.’ If it be 
asked how they increase, Narada :—“ The religious duties 
of unseparated brethren are single. When partition, 
indeed, has been made, religious duties become separate 
for each of them.’ ‘ Religious duties,’ duties relating to 
the worship of manes, deities and. Brahmins. Yrihaspati 
too. ‘ Among co-heirs living in commensality, i. e,, with 
one dressing of food, the worship of manes, deif’es, and 
Brahmins takes place in one house only; but in a family 
of divided brethren, the above acts are performed in each 
house separately.5 ”

YyavaMra Mayultha, (p. 78 Viswanath Mardlik). “ The 
religious duty of unseparated brethren is single. After 

.partition even that becomes separate for each. * * In 
/ an unseparated family, whether it consist of father, grand­

father, sons, grandsons, father’s brothers, brother’s sons, 
the religious duty is single.” After this the author enumer­
ates a number of religious observances, mostly consisting in 
the above-mentioned five great sacrifices, and a number of 
srad ceremonies, enjoined to be performed at particular 
seasons of the year, and on certain special days, such as 
the new moon immediately before the Durga pujah. In 
this passage I  find the only mention of something like ;1
our modern household deities, the worship whereof is 
directed to be single in an unseparated family. This is 
not to ho wondered a t ; for bfilkantha, the author of the 
Yyavah&ra-mayukha, is of a comparatively recent date ; 
ho must have flourished within two hundred years from 
the present time, as appears from a date given in a work 
of his paternal grandfather Narayan BhaRa.1

The result therefore is that when we meet with mention
1 Vide Maudlik lu t rod action, p, lxxv.
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Lgraron III. of joint worship in the original texts,, we are to understand 
suck religious ceremonies as the grad and the five great sa­
crifices enjoined by Manu; while in modem times, that 
expression stands also for the celebration of the worship of 
permanent household idols, and likewise the great periodi­
cal festivals, at the head of which stands the Dorga pujait,

■ so far as Bengal is concerned. This change in the worship
performed by a joint family marks a silent change which 
has gradually supervened over the religion itself of the 
people. . The five great sacrifices of the days of Manu are 

' no more; hardly one in a hundred understands their
nature. The worship of fire is altogether obsolete; 
while hospitality- to guests arrived at the house by chance

!  would be a religious duty too expensive to be performed
By middle class families of the present day; for the 
facilities of intercourse between different parts of th e . 
country being great, the number of such unexpected 
guests would foe a legion, were it understood that joint 
Hindu families were prepared to welcome them. The 
place of these old religious dirties is now occupied by 
the periodical feeding of Brahmins on special days, and 
also in wealthy families by the daily worship of the 
permanent household gods.

Having thus explained the expression “ joint in food, 
worship and estate,” I  sba.ll here cite a number of pro­
positions promulgated in the original texts and in the 
decisions of our Courts, in connection with that com­
munity of interest which obtains among the members 
of a joint family.

On account of this common interest, so long as the 
joint character lasts, it is settled law that any inequality 

tion Of joint in the enjoyment of the common effects is not to be taken 
takonVi1. ao- an account of. Where the value of tlie interests vested 
count of. ju  the several members is the same, in other words, where

1 v.



the members on a partition would each be entitled to an Lscwite fit. 
equal share, it may be that one member has many chil­
dren, and therefore the expenses of Ixis special section of 
the family are much larger than those of any other mem­
ber ; one member may have more daughters to give away 
in marriage; and the marriage of a daughter in all high 
caste respectable Hindu families involves an amount of 
expenditure which is almost becoming oppressive day by 
day. As the marriages in all these families are invari­
ably arranged by the parents or other guardians, of the 
bride and the bridegroom,—the consequence is, that when 
the bridegroom is a particularly suitable match, both on 
account of parentage and also on the ground of good 

* worldly circumstances and of being an educated person,
the sums or perquisites demanded by the guardian of such Expenses of
a bridegroom are so exorbitant, that the parent of the <*mght©r’8 . , x marriage,
bride is often reduced to very great straits for paying the
same. Instances are not rare of the father of a number 
of girls having had to sell lxis dwelling-house to meet the 
expenses of their marriage. Sometimes these parents are 
absolutely ruined and are brought to penury and a state of 
starvation from a comparatively prosperous worldly condi­
tion. This state of things is becoming intensified day by 
day, inasmuch as the spread of education under the bene­
ficent British rule has made it easier for parenjts to train up

K their sons with greater perfection than was ever known 
amongst the Hindus in ancient days. As a result, eligible 
bridegrooms of high attainments are appreciated to a great 
extent; parents of girls are also alive to the fact that these 
high, attainments lead to success in life, whether in the 
form of a lucrative professional career, or of highly paid 
Government situations. These bridegrooms therefore 
command their own price in the market of matrimony.
Their parents, even though educated and of enlightened 

life-;:'-. ' ■.. ■ .hfi' ' ; -
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Lecturf. ill. principles, in practical affairs do not abate a jot of their 
exorbitant demands, taking shelter under an excuse that 
they themselves have to give their own daughters similarly 
exorbitant marriage portions. This social abuse has become 
peculiarly deep-rooted in our country, inasmuch as its 
mischievousness cannot not correct itself by the influ­
ence of mutual love between the bride and the bride­
groom; for all ohr marriages are marriages of conveni­
ence, in which anything like a reciprocal attraction or 
mutual choice has no place. From time immemorial 
we have been married by our parents to whomsoever 
chance leads our parents to select; we thus become en­
cumbered with families before we know that we are 
ourselves inclined in that direction, and but literally 
fulfil the duty of perpetuating the race. Domestic hap­
piness in the European sense of the term is beyond the 
reach of a Hindu living in the shell of Brahmanie Social 
usages. Even now those amongst us who have had the 

; blessing of an education under the guidance of principles
far from Western Europe, are willing slaves to this social

despotism. Bo ineradicable is the conservative instinct 
of the race, that these men of education have now learnt 
to despise the idea of a marriage by reciprocal choice, and 
to cite the instance of Byron and Landor to show that even 
marriages by reciprocal choice often end in disastrous 
consequences. They argue therefrom that it is hardly 
worth our while to combat the usage that, governs us in 
matrimonial concerns.

rod These large marriage expenses must he met from the 
as family * family funds in an undivided group of Hindu coparceners; 
espouse*. one coparcener cannot complain because the expenses of 

another in this respect are unduly large. Heir will these 
inequalities be taken into account at the time of the future 
partition.
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Again the education of the children of one member 
may be unusually costly} his sons may possess peculiar :
aptitudes for learning ; it may he thought proper to nurse 
and cherish such aptitudes, and to spend money that they 
may be adequately developed and may bear good fruit.
In such a case, it is not open to another coparcener to 
say that a single coparcener's concerns ought not to engross o{ educating 
so large a proportion of the family funds’. If the means 
Of the family admit of incurring such legitimate expenses, the family, 
and if the managing member or the majority of the co­
parceners think it proper to go to these expenses for the 
education of the sons of a particular parcener, these 
expenses must he borne notwithstanding that it may excite 
the jealousy of another wrong-headed parcener. All that 
the latter can ask for is that his own concerns also should 
he looked after with the same assiduity. It is no doubt 
always open to him to demand a partition; but partition of 
large properties is so cumbrous a transaction, that copar­
ceners seldom willingly resort to it, unless goaded by some 
insufferable inconvenience or by some instance of injustice 
specially injurious to the interests of a particular member.
Although therefore the remedy of partition is lawfully 
open to anv member dissatisfied with the way in which the 
joint effects a re  being dealt with, in practice this remedy xs 
not commonly sought. On the other hand, the law is clear 
that unequal consumption by different members is not a j
matter for which, any special liability attaches to those 
members; the principle on which such unequal consump­
tion is allowed being that all such concerns of a particular 
m e m b e r ,  as a r e  legitimate and reasonable, are the com­
mon concerns of the whole family. Thus the marriage 
of a daughter of the family is an obligation incumbent 
upon the whole family so long as it continues joint, and 
the expenses incurred on account of it must be necessarily 

25 ■
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I i tc TtrRE H I. borne by all without reference to the respective interests 
of the members' This is so because a joint Hindu family 
is not in all points subject to those principles which deter- 

lies not m*ne ^ ie reciprocal rights and obligations of a partner- 
wrj(orations ship. Joint families are often likened by English text- 
spoots.0' writers to corporations ; but it would be erroneous on that 

account to suppose that they are partnerships to all intents 
and purposes. lit a partnership concern, every member 
is accountable to his co-partners for every pice that he has 

: spent dver and above his legitimate share in the business.1
But in a joint Hindu family, whether the shares of the 
members be equal or unequal, the unequal consumption 
of the family property by the different members, is sanc­
tioned by law, and the greater or smaller necessities fox- 
legitimate expenses under which the members may lie are 
the necessities of all. By way of textual authority for 
the above proposition, I may cite Y frnmitrodaya.8 “ By 
reason of the right being common, the text of K&tyiyana, 
which says s—* A coparcener is not liable for the con­
sumption of any article which belongs to all the undivided 
relatives,’—becomes consistent in its literal sense j inas­
much as his own right extends over every article; ac­
cordingly there can be no theft in such a case, as will be 
shown hereafter.”

I t  has been said in another case8 that the joint family 
is a single entity as regai*ds the enjoyment of joint pro- 
perty. As long as the members choose to continue in 
a state of commensality and joint fruition and enjoyment 
of the profits of the property, they cannot be said to 
possess individually any several proprietary right, other 
than the right to call for a partition. For proprietary

’ V id e  Referring order of Mr. Justice Hitter in the E. B. case of Gbhoy 
Oh raider Boy Cho vrdry u. Peary Mohan Gooho, 13 W. B. F. B. 76.

* English Translation, p. -il.
* Clmokun Lai Sing v. Poran 0hunder Sing, 9 W. It. 488.
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purposes, they exist as a whole, somewhat in the character Lboti™ m * 
of a corporation. I  have already pointed out that al­
though it may he convenient to liken a joint family to 
a corporation as conceived under European systems of 
Jurisprudence, yet all the incidents of a partnership con" 
corn are not attributable to a family.

“ In another ease1 Mr. Justice Markby said :—“ Each 
partner is entitled to consume on his own account no more 
of the partnership property than the share of the profits.
Each partner is the agent of the others, bound by his 
contract to protect and further the interests of his co­
partners, unless relieved from, that responsibility by special 
agreement. If a partner appropriates more than liis due 
share of the profits, he becomes immediately a debtor to 
the concern. But in a Hindu family, ibris wholly dif­
ferent. No obligation rests on any one member to stir 
Ms finger, if he does not feel so disposed, either for his 
own benefit, or for that of the family ; if he does do so, 
he gains thereby no advantage; if he does not do so, he 
incurs no responsibility, nor is any member restricted to 
the amount of share, which prior to division, he is to 
enjoy. A member of a joint family has only a right to 
demand that a share of existing family property should be 
separated and given him, and so long as the family union 
remains unmodified, the enjoyment of the family property 
is in the strictest sense common as against each other.”
The conclusion arrived at in this decision by Mr. Justice 
Markby, namely, that a managing member is not respon­
sible to the other parceners for an account of the family 
funds, was overruled in the Full Bench case of Abhoy 
Churn Boy Chowdry ;3 the Chief Justice Couch observing 
it to be an extra-judicial opinion not necessary for the

1 Rungun Money Daaaee v .  Kasmnafct, Dust, 3 B. L. ft. 0 . J . 1.
5 13 W .  it. I’. B. 75.
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* nT determination of the particular case. But it does not seem 
to follow therefrom that the observations made by Mr. 
Justice Ma-rkby upon the character of a joint family have 
no longer any force. They may be accepted as a correct 
representation of the legal conception involved in such a 

El,'':'',./ family.
General I t  has been held as a consequence of the community of 

regarding13 interest that where the family consists of two brothers 
£™ wiiSoy governed - by.-' the Mitakshara law, both must join in 
" ’ making a mortgage of the family property; and if both

have joined, there is no other impediment to the mortgage 
being valid, if at the time the mortgage deed is executed, 
there be no other members interested in the undivided 
estate. If sons are horn to one of the brothers subse­
quently to the date of mortgage, such sons cannot ques­
tion its validity, inasmuch as their interest had no exis­
tence at its date. The mortgage made by the two brothers 
is also to he considered as a joint transaction;—it is not a 
mortgage of one half share by one brother, and of the 
other half share by the other brother. The whole amount- 
lent by the mortgagee is a charge as well upon one brother’s 
share as upon the other brother’s share. Where there is 
nothing to show that the joint family has been separated 
or the joint property partitioned, neither of the brothers 
can have any defined or certain share which he can call 
his own, or for which he can sue alone without making 
all the members parties.* I t  has been held that so long 
as a Hindu family under the Mitakshara law is living in 
the joint enjoyment of the family property, without hav­
ing come to an actual partition among themselves of that 

» property, or an ascertainment and partition of their rights
in it, so long no member of the family has any such 
proprietary right as he can alien or encumber. The 

1 Rajaranj Tevuree v. Lachman Persian!, 12 W. R. 478.
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property, under such circumstances, belongs to all the liJKwrot Ttt. 
nlembers of the family jointly, as to a corporation ; and 
no one of the individual members has any share in it 
.which he can deal with as property.1 * A member of a 
joint family cannot be styled the owner of a khas share, 
that, being a term expressly applicable to the members of 
families who have separated and are in possession of 
separate shares."

Sir Henry Maine3 says, “ The possessions of a Hindu,
however divisible theoretically, are so rarely distributed
in fact, that many generations constantly succeed each Families 

.. . .  t ' i n  n  expand intoother without a partition taking place, and thus the village com.
family in India bus a perpetual tendency to expand into 
a village community.” He here evidently refers to that 
particular description of the village community, instances 
of which are found in the North-Western Provinces and 
the Punjab, where in many places the whole of the 
village lands is held by a single set of coparceners, whose 
descent from a common ancestor is yet remembered, and 
who jointly are known as the village zemindars, though 
the share of many a single individual has by division 
become almost infinitessimal. These village communities' 
must he of modern growth, to my mind after the in­
troduction of the complicated system of land tenure 
under the Mahomedan rule. Had it not been so, Yijna- Dtfforenoa 
neswara would not have defined a village community, as tenlTa™0" 
I  have abundantly noticed1 in a previous part of these 
Lectures, to be consisting of persons belonging to differ- nitfes, 
ent castes; whereas the very description given by Sir 
Henry Maine precludes the idea that the village com-

1 Mohabeer Ferstnd v. Ramyad Sing, 20 W. R. 19-4.
5 Lalla Nukohed Lai v. RotteR Bahadur Lai, 24, W, R, 39.
* Ancient Law, p. 228.
* Ante, pp. 23, 91.
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Ijectpek III. munities, which expanded from, joint families as. their 
root, can be composed of members belonging to different 
castes.

In  Ms History of Early Institutions, p. 106, Sir Henry 
Maine has thus described a joint Hindu family—“ If a 
Hindu has become the root of a joint undivided family, 
which is technically said to be joint in food, worship and 

«. estate, it is not necessarily separated by his death; his
children continue united for legal purposes as a corporate 
brotherhood; and some definite act of one or more brethren 
is required to effect a, dissolution of the plexus of mutual 
rights and a partition of the, family property. The family 

i’. Thus founded by the continuance of several generations in
union is identical in outline with a group very familiar 

■vV'T: to the students of the older Roman law, the Agnatic
kindred. The Agnates were that assemblage of persons 
who would have been under the patriarchal authority of 
some one ancestor, if he had lived long enough to exercise 
it. The joint family of the Hindus is that assemblage of 
persons who would have joined in the sacrifices at the 
funeral of some common ancestor, if he had died in their 
lifetime.”

The Braliminic lawgivers declare that the severance 
joint condi- of the joint character described above is conducive to the 

“ r "  multiplication^of pious works. Yet we find some Rising 
Mecd.-il.tqr pointing to the advantages of living together. Thus in 

the Viramitrodaya, p. 52—“ The common abode of the 
V' brethren, however, is preferable, as well while the parents

are alive as likewise when they are dead. Thus Sankha 
&■'/! arid Likhita declare;—‘ They may live together if they
v choose; since united, they are likely to attain a flourish­

ing state’ ; the meaning is—‘ united,’ that is, ‘ dwelling 
together,’ they may attain a flourishing condition through 
mutual assistance in the acquisition of wealth. So H&rada
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says:—‘ Let the eldest brother alone maintain all, just Lec-tcr® hi. ; 
like a father; or, let a younger brother, if capable, do so ; 
for the preservation of the family requires capacity.5 ”

In the original texts, speaking of the joint family 
as a whole, it is said that the undivided members labour 
under special incapacities. Thus there is a sloka of 
Nkrada cited by each of the five leading authorities for 
the live schools of the Hindu Law; ’ I mean by the 
Mitakshara, as representing the Benares school, by 
the Dayabhaga of Bengal, by the Vivadaehmt&mani of 
Mithila, by the Surriti-chandrika of Madras and by the 
Vyavahara-mayukha of MaharXstra. The same text is incapacities 
also found in the Yirainitrodaya, the supplementary ^ 0̂ " g decl 
authority for the first of the above five schools. The 
drift of the sloka is, that when the family is in an undi­
vided condition, there cannot be any gift or sale between 
the coparceners,—such transactions being only possible be­
tween coparceners when they are divided. The sloka also 
says that in an undivided state one member cannot be a 
witness for another, or a surety for another. The law as 
to witnesses promulgated in the original texts precludes the 
entertainment of the modern idea that any person could be 
sworn as a witness in his own cap.se. The Hindu jurists 
considered the parties in a suit and the. witnesses as essen­
tially distinct and separate ; they had no conception th a t, 
the same person could possibly bear two such inconsistent 
characters. The slokas 72 and 7;}‘ of the second chapter 
of Y&jnavalkya enumerates number of persons who were 
legally incompetent to give their testimony as witnesses 1

1 es faf<r*r i
VifHrnff II
ufwfrrfn̂  wnfba Pcvtustt: i

. > j

M t v t  irrK D tr f a m il y  c o n b ii>k r b »  as a w h o l e . Jt>9



Lkctcte iix. jn  a cause; among these we find a friend of either party, 
and one interested in the disputed property. The Hindu 
Law of evidence in fact hears a close analogy to many 
other bodies of law upon the same subject which are 
framed upon the principle of excluding particular classes 
of evidence,-—not upon modern ideas which are for the 
admission of all Muds of evidence, leaving it to the 
Judge to determine what weight ought to be attached 
to such evidence. Under the Hindu law, one who had 
interest in the property in suit, was precluded from 
giving his own evidence as to the truth or falsehood of 
his cli. im. Practically, it is so even now ; for few cases 
are decided solely on the evidence of parties alone ; hut 
the Hindu Law went a step further, and declared inter­
est in the disputed property as a disqualification for being 
a witness. The sloka. of ISTiirada, therefore, prohibiting 
one coparcener, from being a witness for another unfit- . 
videtl coparcener, only embodies a deduction from the 
general ru le; since such coparceners are interested in 
the same property. But supposing the disputed property 
were not common, property belonging to all, but se­
parate property exclusively owned by one, it is difficult 
to see why one member should not be a witness for 
another, unless we are to suppose that in such a case, 
he came under the category of a ‘ f r ie n d th u s  it may 
he, that ‘ friendship ’ being one of the disqualifications 
of a witness, a joint coparcener came, in the idea of the 
old jurists, within the general rule. The Mitakshara 
simply cites the above-mentioned sloka of JNTarada, to 
point out by what marks the joint or separate condition 
of a family may be determined.1 I t says :—“ Similarly, 
other marks of previous separation are specified by the 
same author, ‘ Divided brothers may do the duty of a 

1 Para. 4, section 12, chapter II.

'/>' *P"?'  ̂-"-lir , "• •■V';n *1 V'"ip ' * ' * ■ ’’} o' i ^ f n i
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■witness, of a surety, and may make a gift and an acc'ep- m.
tance also; not the unsoparated, by any means.’ 1,1

The DayabMga quotes the same text of Narada, in 
para. 7, chapter XIY. Here the translation made by 
Colebroolce is :—“  Separated, n o t unseparated brothers 
may reciprocally bear testimony, become sureties, bestow 

, gifts and accept presents.” In para. 9, Jimdtavahana 
explains the Rishi text, namely, that of Narada, by saying 
that where one brother gives and another accepts, or 
where one brother becomes a witness in a bond taken by 
another from a third party on lending money to him, or 
becomes surety for another brother, then the brothers are 
inferred to be separate ; since the law says that such trans­
actions are illegal as between undivided brothers. In 
this instance also we see, as I have already noticed more 
.than once, that the original texts seldom speak of joint 
families as constituted by distant relations, but generally 
coniine their remarks to families composed of brothers, or 
of a father and his sons.

In the Vivadachintamani the same text of Ndrada has 
been thus rendered by Prasannakiunar Tagore:-—“ Di-

1 I am at a loag to soo how this text has been translated by Cnlobrookfe 
thug—' Separated nnd unseparafeod brothers may reciprocally boar tost I 
many, become sureties, bestow gifts, and accept presents.” Unless I 
suppose t  hat the reading of the text which was used By Colobrooko was 
entirely different from what I find in the Edition of the Mifcaksharn, 
issued by the Committee of Public Instruction, the translation by Colo* 
brooke is inaccurate. Even supposing the text to hare been different, we 
must pronounce that text to be incorrect, since it makes the context 
meaningless. Vij nanus warn wants to point out certain marks distiugaish- 
ing separated coparceners, and he cites Narada’s taxi; to shew that certain 
transactions, if observed to be taking place mutually between the moin- 

■ ben of the same family, may legitimately lead to the conclusion that they 
' arc, not joint. These mutual dealings are that one memljer is Incoming a 

witness for another, or his surety, or is accepting a gift from^motlwr.
But if both the separated and the unseparated brothers can legally enter 
into such mutual dealings, how are these transactions to bo set down as 
marks of separation ?

'■ 26
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tuscTuBK III. vided brothers can be witnesses to the concerns of each 
other; can be sureties for each other; can make or 
receive presents; but undivided ones cannot do so’'" 
(p. 311).

VyavuhSra-mayukha1 “ Separated brothers and not 
unseparated brothers, may be witnesses or sureties; or 
may lend or borrow in respect of each other.”

The same text is quoted in para. 8, chapter XVI, Smri- 
tichandrika, on which the author remarks that the. accep­
tance of a present, and the fact of one becoming a wit- 

- ness for another, and bo - forth, are arguments for the
inference that partition mast have taken place.

In  the Viramitrodaya, the text is found in pec. 2, 
chapter X, and has been thus rendered by Babu Golap 
Chandra Sarkar. u Separated, and not unseparated kins­
men, may reciprocally bear testimony, bestow gifts, and 
accept presents;/’

Although thus we find in the original texts that these 
transactions are said to be invalid and inadmissible, when 
taking place as among unseparated members, the law 
must be considered as practically obsolete now. We shall 
see in the next Lecture that the unseparated member is 
not precluded from holding property exclusively to his 
own use. That being so, there is nothing to prevent the 
transfer of spch. exclusive‘property from the ownership of 
one member to another, either by sale or by gift or by 
any other method of alienation. As regards the capacity 
for becoming a witness, Courts in British India are not 
bound to administer the Hindu Law of Evidence, and the 
Evidence Act has discarded almost all the disqualifications 
of a witness which prevailed in former times. No Court 
of Justice will now refuse to take the sworn testimony of 
any person in a suit simply because lie happens to be up* 

‘ Mandlik, p. 75,
:
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divided in estate with a. party in the suit. Nor does the Lectors III. 
modern law declare that a deed or bond executed in. favour 
of one member is inoperative because attested by his 
undivided coparcener; whatever weight the Courts may 
attach to it when a document so attested is proved in the 
trial of a suit by the sole evidence of such a member.
He can also be accepted as a surety provided he has 
separate property from which, if any default be made by 
the principal, the proper compensation may be realized.

This old law laid down by the original texts prohibiting
the members from reciprocally bearing testimony;, or be-, Th® mtjm-

J . " bera together
coining sureties or giving or accepting presents seems to constitute a
be founded upon the principle that all the members' to- slugle 
gether constitute a single entity in the eye of law. But 
the conception of this unity has no force when there is 
an infraction by the members of one another’s undoubted 
rights. Thus where there was a Thafcoorbaree belonging 
to all the members, and there was a certain pathway lead­
ing from the family dwelling-house to the said Thakoor- 
baree, when the passage was bricked up by some of the 
members, it has.been held that the members, whose access TWsprinei; 
to the Thakoorbaree was thus obstructed, had a right to not always1" 
bring a suit to hare the obstruction removed. Nor would °PPhcnWe- 
the mere disuse of the pathway for four or five years 
constitute an abandonment of the plaintiff’s* right, inas- ;
much as such a claim was not a right of user but a right 
based on the status of a. joint family.1

In another case one member wanted to build a nautch- 
ghur in an open space of the courtyard around which 
all the members had their dwelling-houses. On being 
stopped by another member from going on with the 
building, the first member brought a suit for a de­
claration of his right to carry on the building without 

1 Chuuder Kant Chovv-dhry v . N mi d ial CUowdhry, 16 W. R .  277.
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Lrctubk ill. obstruction on the part of the other members. The 
courtyard formed a portion of the dwelling-ground upon 
which the various members of the family resided. I t  
was admitted to be joint and undivided property belong­
ing to the whole family. The plaintiff contended that it 
was a courtyard or compound attached to the particular 
house in which he lived, that he had had exclusive posses­
sion of it for a long time, and that he could do with it 
what he liked. I t was found as a fact that it had been 
held by the plaintiff for a long time. No family partition 
was alleged by the plaintiff. Upon these facts it. was 
held that the plaintiff had no right to build on the spot.
Phear, J. observed, “ In our judgment, as we understand 
joint possession under Hindu Law, that peculiar exclusive 
possession of a plot of a common dwelling house, or set 
of dwelling houses, which one member of a joint family 
obtains very commonly without an actual partition having 
been come to between the members of the family, is a 

• v possession which must be referred to the continuing con­
sent of Iris co-sharers. So long as no actual partition 
is come to, either as a result of a suit, or formally be­
tween the parties themselves, or evidenced by long ac­
knowledgment on the part of the members of the family, ; 
the possession is merely that which, for convenience sake, 
is conceded by all the members jointly to each one of 
them; and it may be put an end to,, mid a completely 
new arrangement come to at any time by the members of 
the family if they think fit to make the change. As long, 
however, as this peculiar state of exclusive possession 
is allowed to remain, it must be taken that the acquies­
cing members of the family concede to the person who 
has the exclusive possession, all reasonable rights of user 
of his separate plot, or separate portion of the dwelling 
house, as is necessary for the ordinary purposes of resi-
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denco, having regard of course to the circumstances of in * '
Hindu life; hut the concession on the part of the acquies­
cing members does not go to the extent of enabling the 
possessor of the dwelling house to alter the character of 
the property, or to do anything with it which is not con­
sistent with such user of it, as might be ordinarily expected 
to take place. If be desires to build a new and additional 
structure upon a portion of the house ground, he has no 
right to do so, and in that way materially to alter the 
condition of the property without obtaining the assent 
of his co-sharers.”1

The exclusive possession by one member of a particular 
portion out of the joint immoveable property, such as has 

^ ’■ cn described in the case cited above, seems to carry
v'.'th it a right on the part of the member in exclusive 
possession to create a moknraree right in favour of a third 
party. In the case of Jotee Boy v. Bhuchuek Meah, 20 
W. R. 288, it was held that when such a mokururee right 
had been created by one co-sharer during the undivided 
condition of the family without objection on the part of the 
other members, the said tenure could not he set aside by 
those to whom on a subsequent partition of the family 
property that particular portion of the joint immoveable 
property might he allotted. That a single member is 
not competent to deal at his pleasure with the joint pro­
perty is further illustrated by the case of JSTuncluri Lall v.
Mr. Lloyd, 22 W. R., 74. In this case, Pliear, J. in 
effect lays down that a joint proprietor is entitled to 
ask from his co-proprietors, to be allowed to enjoy his 
share of the property in any mode in which it. can be 
enjoyed as an undivided share. And he has a right to 
insist that neither his eo-proprietor nor anybody claim­
ing through him should without his consent take exelu- 

1 Shew I’eraij&d. Sing v. beelah Sing, SO W. K. 160.
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ijEtirai! III. tore possession of any portion of the joint property to 

which he has not at the time a subsisting right of exclu­
sive possession. He can complain that in the matter of 
sowing a crop of indigo, he has not been consulted ; that he 
has good reasons as a joint cultivator to object to its being 
grown, and to ask for an injunction restraining another 
co-sharer from sowing indigo upon such joint land. This 
was not exactly'the ease of a joint family, inasmuch as 
the plaintiff alleged his share to he a particular fraction 
of the whole, whereas according to Appoorier’s case, no 
member of a joint family can predicate of 'himself that 
his share is such and such a fraction of the joint property.
The above case seems much rather to be an instance of 
what Sir Henry Maine calls a joint family expanded ini" 
a village community. In  the eye of law, sueh a villag; 
community, in which different co-proprietors, or groups of , 
co-proprietors are registered as fractional shareholders, 
ought to be regarded as a group of so many separated 
families, whose patrimony, consisting of the village lands, 
has not been yet divided by metes and bounds. We shall 
subsequently see that the absence of such a division of the 
land by metes and bounds does not impress a joint charac­
ter on the family. This case therefore is an authority that 
although a body of co-proprietors may be so far separated in 
interest from one another as to call themselves owners of 
particular fractional shares of the entire village lands, yet 
so long as the lands have not been divided by metes and 
bounds, the joint use of the lands must be made by all 
together in consultation with one another, and one cannot 
put the land to any use without a reference to the others.
This is as regards the use of the lands ; which in a manner, 
at least temporarily, alters the condition of the lands ; as 
for instance, sowing indigo prevents the land from being
used for sowing other ordinary crops, such as paddy and

JS||f,( . i< (, * ■ s
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■wheat, and the winter crops called the rn b b y . These Lecturk III. 
crops are such as may come to the use of every co-pro­
prietor, whereas indigo plant is a special kind of crop, 
which is not an article of ordinary consumption and which 
in fact is useless unless manufactured into an article of 
commerce by an elaborate process. A co-proprietor there­
fore may very reasonably raise objections if land in which 
he is interested should be grown with indigo plants without 
his consent.

If, however, there are tenants upon the land, who have 
been inducted into their tenures, by the whole proprietary 
body, in that case it has been held that payment of rent 
to a single joint proprietor would discharge the tenant 
from his whole liability, provided the whole rent payable 
for his tenure has been paid by him.) But where no parti­
tion had been made of the joint landed property, and a 
tenant had been admitted into the tenure by some only of 
the coparceners, and whore no such custom was proved as 
authorised them to admit a tenant without the consent of 
all, it was held that the tenant was liable to be ejected 
at the instance of those who did not take part in admit­
ting him as a tenant.*

In one ease the plaintiff sued for declaration of his 
right to occupy one half of a Chundee Mundub for p o o ja  

purposes, to a joint right in which he had been previously 
declared to be entitled. The Court said that the mode of 
enjoyment of ijmalee property was a matter for private 
arrangement, and not for judicial determination. The 
right having been once previously declared to be joint by 
the Court, the particular mode of its enjoyment must be 
left to the parties themselves, there being no rule of law

1 Baboo Oodit Narain Sing Mr. H, Hudson, 2 W. R. Act X Rulings,
P 15.

2 Ghnnshyam Sing v. Runjoot Sing, 4 IV. R. Act X Rulings, p. 39.
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L ector it ill. by which that enjoyment might he regulated, save and 
except the general one that joint owners must occupy 
jointly.1

1 Romos Ckunder Bliattfioharjoo j. Soorjo Coomar Blmttacliarjee, C 
W. It. 30.
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LECTURE IT.

ON THE MANAGING MEMBER OF A 
JOINT HINDU FAMILY,
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A  younger brother may be a manager—Sou cannot demand partition of LEcrcEK IV . 
V..; fa th e r 's  sctll'-aoquijitions-—Father ootitl' d to be the manager—-Senior
1 member of *ho family become* tbe manager*—Tbe word ‘ fcai-ta ’ con-
L v  4  flood to Bengal-—W It other in Bengal, father as ‘ karta’ can bo re­

strained by none—‘ Karta’ accountable—Bengal father tie karta not 
accountable—Manager’s acts bow far binding upon the rest-—Manage­
ment of ancestral trade—Manager cannot enlarge period of limita- 

!:-f f tion—Manager’s power is confined to joint property—Manage r’s
' powc-fti terminated by partition—Bengal.eon cannot demand part?tion.

The united condition described in the last Lecture of 
a number of brethren, when the joint family is composed 
of the sons of the same parents, leads us to the considera­
tion of the managing member, as in the text of Narada 
quoted towards the end of the last Lecture, it is a man­
aging member who is alluded to by saying that the family 
is lcept up by capacity; although therefore ordinarily the 
eldest brother becomes the managing member, yet the 
text of Nirada clearly indicates that the same rule is not a younger 
invariably followed, but that even a younger brother, be a manager, 

possessed of capacity, may undertake the family manage­
ment, and thus become its head or organ to the outside 
World. Instances of such headships vested in younger 
brothers are not rare in many an existing joint family of 
the day, I may mention a wealthy family of this very 
city, which was in a prosperous condition about forty 
years ago and lived in very great affluence. At present all 
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tKCToar. IV. traces of its former prosperity arc nearly gone. I  allude 
to the well-known family of Earn Doolal Sarkar, who 
left two sons Asutosh and Promotlionath; of whom the 
younger brother, Proinothonath was universally' recog­
nized as the manager of the vast estate left by their 
father Ram Doolal. When the family consists of a father 
and his sons, it is the father who ordinarily becomes 
the head, and even if  it be a family governed by the Mitak- 
sbara law, the sons are not competent to deal indepen­
dently with the joint funds. Thus it  is said in the 
Smiitichandrika1 that the sons have no right to indepen­
dence while their father is alive. The author quotes a 
text from Sankha, which declares that although the sons 
obtain a ownership in all property immediately after their 
birth, yet they should not resort to a partition of the 
family effects so long as the father lives. They are not 
competent to do so ; for whether in dealing with the 
property-, or in religious works, they are not independent 
of the father, but should always abide by the father’s 
advice and directions. The author of the Smritichan- 
drika, confirms the above diclnm of Sankha by quoting 
H&rlta also. According to this latter authority, a son 
during the lifetime of the father, cannot make any ac­
ceptance of wealtli, or any expenditure ; he should uot 
even reprimand the servants for misbehaviour on their 
part. In all these matters the son must in every ease 
take the permission of the father before he interferes 
with the affairs of the family. Harfta says that- the son 
is incompetent to accept wealth; this is explained by the 
author of the Smritichandrika as enjoyment of wealth. 
But considering that this acceptance of wealth ia coupled 
with the expenditure of wealth; it  seems to me that 
Harifa intends to deny the competency of the son either 

1 C hapter I, sootion 18,
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declared that the sons are not independent of their father tfoiwrf̂ fa-1*1 
in making a partition, we must take the text to he con- 
fined to the father’s self-acquisitions ; for in the Mit&k- 
rt ...i,1 it is distinctly said that notwithstanding the 
mother’s capacity to bear more children, and notwith­
standing the father’s unwillingness, the sons are compe­
tent to demand a partition of the grandfather’s wealth.
Similarly (para. 9) if an undivided father makes a gift of 
grandfather’s property, or sells it, the son is xtot so far 
dependeixt as to he hound to abide by the same ; for he is 
entitled to enter his protest against the same. As regards 
the self-acquisitions made by the father, the son, though 
a  eo-sharer, should not exercise his right of prohibition; 
but, should permit his father to make a sale or gift 
according to his pleasure. The reason for this distinction 
between the father’s own acquisitions and what has 
descended from the grandfather is stated rather in aa 
unintelligible way by Vijnaneswara. He says (para. 10) 
that although both in the paternal property and in the 
property left by the grandfather, the son has a vested 
right from the moment of his birth, yet the son is bound 
to obey the father so far as the paternal property is con­
cerned ; but in the property of the grandfather, the 
ownership of both is undistinguishable {such is the lan­
guage) ; therefore the son has a right of prohibiting the 
disposition of the grandfather’s property by the father 
at his pleasure. This mode of making a distinction can 
hardly commend itself as rational. I t  is declared that 
the son’s ownership in the paternal property from the 
moment of his birth is complete; yet he should not

1 Chapter X, seotion 8, para. 8.
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LwarkE iv. control tlie disposition of it ; but he should do bo as
regards grandfather’s wealth. No reason, however, that 

f, we can undestahd is assigned for • lh$? difference. I t
would seem from another passage that upon this point 
the author of the Mit.ikshara had not himself a clear* 
conception as to what law he intended to lay down. For 
in his Preliminary Discourse on the nature of ownership,1 
the author had in unmistakeable terms propounded the 
doctrine of the father’s dependence upon the sons in 
dealing with all immoveable property, whether self-ac- 

' . quired or ancestral. But in para.' 10, section 5 he gene-; ■
, rally saye that Die sons should permit their father to deal '

V-i'.?; with his self-acquisitions ■ just as he chooses. - Here he
does not confine this power of the father to moveable 
property alone. Probably the real opinion of the author 

. was to declare the uncontrolled power of the. father oyer
only the moveable property acquired by himself; while 
all immoveable property, whether acquired by himself or 
ancestral, was subject in Its disposition to the control of 
the sons.

|V \ •:. Mitra Misra, in. liis Tjramitrodaya, however, has come to
a. conclusion which involves the conception of a more en- 
larged power of disposition vested in the father. He says : '
—(p. 74) “ The substance of what is intended in the above 
texts is this t*—Although the ownership of the sous and the 
grandsons in the property .of the father and the grand­
father arises by birth alone, still by reason of the texts pre­
viously cited, the sons being dependent on the father with 
respect to the father’s self-acquired property, and the 
father being entitled to superiority on account of Ms 
being the acquirer, the sons must, give their assent lo tlie 
disposal by the father of his self-acquired property, 
excepting land and slaves, by reason of the previously

pb p'-fi', :'p ... ' \ : ' ' . ■ ■ v,' '"v,V
1 Vide chapter I,'section 1, para. 27.
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but with respect to property*which was not recovered by 
the grandfather, but was recovered by the father, the 
sons are . certainly dependent on the father’s will, although 
the property be the grandfather’s ; but as regards gems 
and pearls, &c., though inherited from the grandfather, 
the father alone has independence, by reason, of the pre­
viously cited texts, namely, ‘ The father is master’ of all 
the gems, and pearls and corals, &c.’ ”

; , : The two texts referred to in the Hbove extract, are both
found in the Mitakaliard. The first is the text quoted in
the Mitakshara, chapter I, section 1, para. 27, and runs
thus:—“ Though immoveables and bipeds have been
acquired by a man himself, a gift or sale of them should

; \ not he made without convening all the sons,” The other
text is found in para. 21, same chapter and same section,
and runs thus :—“ The father is the master of the gems,
pearls, and corals, and of a ll: hut neither the father,
nor the grandfather is the master of the whole ira- ' .moveable estates.” Mitra Misra thinks (p. 1C, section

. 29, Eng.) that this latter, text is an authority for
saying that the moveable property of the grandfather 
is at the entire disposal of the ;‘father. But the Mi- 
ta.kshar& does not make any distinction between the 
grandfather’s moveable and immoveable property.1 On 
the contrary, the Mitakshara restricts the father’s 
power over even his self-acquired property of the immove­
able class.2 For chapter I, section 5, para. 10, says :— 
lfConsequently the difference is this:—Although he has 
a right by. birth in his father’s and his grandfather’s

1 Vide Mitak, chapter I, section S, para. 10.
3 Fide Id, chapter I, section 1, para. 27.

1 8‘t , ji i '4
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Laowas IV. property; still, since he is dependent on Ms father in 
regard to the paternal estate and, since the father has a 
predominant interest as it was acquired by himself, the 
son must acquiesce in the father’s disposal of his own 
acquired property t but since both have indiscriminately a 
right in the grandfather’s estate, the son has a power of 
interdiction.” Chapter I, section. 1, para. 27, says 

Therefore it is a settled point, that property in the 
paternal or ancestral estate is by birth, although the 
father has independent power in the disposal of effects 
other than immoveables, for indispensable acta of duty,
and for purposes prescribed by the texts of law, as gifts
through affection, support of the family, relief from 
distress, and so forth : but he is subject to the control of 
his sons and the rest in regard to the immoveable estate 
whether acquired by himself or inherited from his father 
or other predecessor, since it is o r d a i n e d a n d  then ) 
follows the text of Vyasa (which has been repeatedly re­
ferred to in the course of my Lectures), (ante, p. 5) as an
authority for the above proposition. Para. 29 says :_
“ WMle the sons and gra ndsons are minors, and incapable 
of giving their consent to a gift and the like ■ or while 
brothers are so aud continue unseparated ; even one person 
who is capable may conclude a gift, hypothecation or sale 
of immoveable property, if a calamity affecting the whole 
family requires it, or the support of the family renders it 
necessary, or indispensable duties, such as the obsequies 
of the father or the like, make it unavoidable.*’

Now, what is the effect of all these passages, read 
together ? Simply, th is :—A son acquires a right by 
birth both in the paternal and in the ancestral property ; 
that the father can dispose of moveable property, for the 
Huppoi t of the family and certain other purposes; that if 
the other members are minors or otherwise incapacitated

214 THE MANAGING MEMBER OF a JOINT H IND U FAMILY,
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for giving consent to a transaction affecting the family Lecture IV. 
funds, the father as well as any other single member, 
whereby seems to be intended a managing member, can 
deal with immoveable property for those purposes ; that 
he can dispose of his self-acquired moveable property 
absolutely at his pleasure; and that the immoveable 
property of all kinds is beyond his control, except in the 
case of what are called legal necessities. The Mitakshazu 
explains the nature of these necessities by the mention 
of distress, family subsistence, and unavoidable religious 
duties. Even in the case of legal necessities, immove­
able ancestral property can be dealt with by one when 
the other members are labouring under an incapacity 
by reason of minority, lunacy, imprisonment, and it may 
be absence in a far-off land. Vijniueswara nowhere says 
that the moveable property received from the grandfather 
is at the unfettered disposal of the father,

At this place I  ought to notice the translation by Cole- * 
brooke of para. 24, chapter 1, section 1 of the Mitak- 
shara. The conclusion of this para, has been rendered 
thus ;—“ So, according- to our opinion, the father has 
power, to give away such effects, though acquired by his 
father.” By ‘ such effects ’ is intended ‘ moveable pro­
perty.’ Now the words in the original Sanscrit are!—

fug' uvfwiu.
As translated by Colebrooke, this passage of the Mit&k- 

sbara would seem to sanction the proposition that the 
father’s power over the moveable property inherited from 
the grandfather is unrestricted. But I am afraid that 
the translation here is not quite correct. The word ‘ his,* 
in the midst of the words, ‘ though acquired by his 
father’ is not in the original. The original 'text simply 
rendered would r u n ‘ In this way, in our opinion also, 
the power to give on the part of the father as regards these,

THE MANAGING MEMBER OE A JOINT HINDU FAMII.Y. 2 1 5



216 THE MKMBEft OF A JOINT H IN OF FAMILY,

litertRB IV. even though acquired %  tlie father, follows from the text.’
By ‘ these ’ are to he understood ‘ the gems, pearls and 
corals.’ That is to say, moveable property, in general.
Wlxat the author of the Mitukslrard intends to say may 
be thus explained. We must remember that these pas­
sages form a part of that quaint discussion on the topic of 
ownership with which the author introduces the subject 
of partition. In the course'ot' it he notices an adverse ' 
opinion which inculcates that ownership does not accrue 
by birth, but by the death of the previous owner. In  
fact this is the opinion of the Dayabhdga school. He 
controverts that opinion on the strength of the text which 
declares that (para; 21) “ of gems, pearls, and corals, of 

, all in fact,—the father is the master; but of the whole
immoveable property, neither the father, nor the grand­
father is the master.” Vijndneswani says to his opponent— 
you argue that although ownership arises by death, yet l 

'*■ there being an express text giving ownership over moveabk.'
property to the father alone, the conclusion is clear that 
all moveable property is at the father’s disposal. But I  
reply that even the grandfather himself being declared aa 
not the lord of the immoveable property shows that the 
right of the son accrues hy birth : otherwise, why should 
not the grandfather he the master of his own acquired 
immoveable property ? And that being so, gems, pearls, 
and corals and such effects, although self-acquisitions of 
tlie father, are yet jointly owned hy the father and the 
son. But there being an express text, the father can 
dispose of his self-acquired moveable property.

That this im the opinion of Yijnfmeswara as deducdble 
from the above passages is confirmed by Visweswara Bhat- 
ta., the author of the well-known commentary on the 
Mitdkshara, styled the Subodhini, quotations from which 
are constantly to be met with in the footnotes of Cole-

h , . - >■  .. —  i
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forooke’s Mitiikshara. I  cite the whole of that passage b*™w;Vr,y 
below.1 « This is the purportSelf-acquired property, 
other than immoveable,—without even the permission 
of those entitled to permit (i. e., entitled to be consulted)
—can be given from affection. But (an objector says) if 
this be so, then there woirl3 result a conflict with the text 
of Vishnu, which speaks of an affectionate gift, of even 
immoveable property. Therefore the author says .-—[Hero 
Visvesvara Bhatta quotes apar t  of the Mitakshara text 
by way of reference.] This is the purport. As regards 

® even self-acquired immoveable property—without the 
permission of all entitled to permit (entitled to be con­
sulted), whether capable of permitting or incapable of 
permitting—vliere is no right to make a gift. As regards 
the other (kinds of property) there is no necessity for 
(taking) a permission.”

By 4 entitled to permit ’ is evidently meant ‘ a person 
whose permission is indispensable in making a transfer, 
he having a right in the property.’ By 4 capable of per­
mitting 5 is evidently meant 4 a person who has come of 
age, or whose consent is valid in law.’ The result of what 
Visvesvara Bhatta writes is that he did not understand 
Vijnsneswara to sanction the father’s unfettered power 
0£ dealing with, grandfather’s moveable property.

The truth seems to be that in declaring .the father as 
having an absolute right over the grandfather’s moveable 
property, Mitra Misra has taken a hint from the Dftya - 
bhaga school. Whether this declaration of law will

1 i wtorfslw *sj wwwriiwufwntwiRr
favtr fb?ir s w  i *ru wft
(% >) w firsDŴ ŵ bmv yarn wre i w ra  (VI «4i?) 
faayrvrfwfa i «fj*mrvr: i

u^T*flf?rwS:!ir wrsrfwrc: i lyrtw jj w ^  t
MS. Gfi]. Sans. College, No. 1842, leaf 61, p. 2.
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IiEc'rtjBB xv. ultimately receive judicial recognition or not, is a matter 
beyond my foresight, but 1 thought it my duty here to 
point out an inaccuracy in the current, translation of the 
Mitaksharii, which might be supposed to countenance 
the view adopted by Mitra Misra.

In these passages just now discussed, we find repeated 
mention of grandfather’s property as contrasted with the 
property of the father. Here, we must take the word 
c grandfather ’ standing for any ancestor whatsoever. This 
appeals from what Nilakanqha says at the very beginning 
of that section of his Vyavahara-mayukha which deals with 
the subject of Inheritance.1 “ Strictly speaking the word 
grandfather is indicative of a class, (not of the grand­
father alone); otherwise, there would arise an absence of 
equal ownership of the great-grandson in the wealth re- 

, ceiied from the great-grandfather, &c.”
We have thus seen that so far as the right of partition 

is concerned, the dependence of the sons upon their father, 
is confined to the case of the father’s self-acquisitions 
alone. In other matters, however, the sons are hound to 
be obedient to the father. Although it is now admitted 
as a proposition of law beyond all doubt that a son takes 
by birth a vested interest in immoveable ancestral pro­
perty, although his interest in the father’s lifetime and 
even before partition is a present interest of a proprietary 

Fatiieren- or coparcenery nature; and although he has a right to 
titled to be enforce partition of the ancestral estate; yet until parti-
tihe.manager . J 1

tion takes place, or until the death of the father, natural 
or civil, the father, by reason of his paternal relation, and 
his position as head and manager of the family, is 
entitled to make lawful disposition of the property in the 
interest of the family. In chapter I, section 5, paras. 9 
and 10 of the Mitakshara, a son is said to be dependent,

1 P, 33, Hjknd.Uk.
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and bound to acquiesce, and lias no right of interference, IT.
within certain limits; the father is also said to have a 
predominant interest in his self-acquired property. Paras.
9 and 10 have been held as an authority declaring 
how far the son’s power of interdiction in the father’s 
disposition of property extends, and showing that the 
power of disposition within certain limits is centred in the 
father. The son’s enjoyment of the property is subject 
to the dispositions lawfully made by the father, and, if 
dissatisfied, the sou’s remedy will lie in any right that he 
may possess to enforce partition of the estate. Accord­
ingly where a son did not like to live with his step-mother, 
and had taken forcible possession of an ancestral house 
after it had been vacated by a tenant, in spite of his 
father’s opposition; it was held that the son was not com­
petent to do so ; that he could not insist upon occupying 
property which the father wanted to let to tenants on 
rent; that the father was entitled to make such arrange- 
meats with regard to ancestral property as he thought 
proper.1 In this case the Chief Justice of the Allahabad 
High Court, observed that the son’s right to interfere in 
certain events to prevent waste, or to enforce partition 
in the father’s lifetime even without the latter’s consent, 
only implies a proprietory interest; it does not carry with 
it the incident of dominium. The sons have not inde­
pendent dominion, although they have a proprietary right.

This dependence of the sons upon the father is termina­
ted by certain circumstances which are clearly set forth 
in chapter I, para. 28, Snmtieliandrika, and in the follow­
ing paragraphs. The main result of the explanations 
embodied in these paragraphs is connected with the 

* question, what are the occasions which can j ustify sons 
in demanding partition, or even in making partition,

1 Bnldeo Das v. Siiam Lai, I. L. U. 1 All. 78.
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LEfT™  ,V- 'vithout willingness on the part of the father. At the 
outset the author says in general terms that the de­
pendent condition of the sons continues so long as the 
father conducts himself in an unexceptionable way, so 
long as he is blameless or faultless, as the language goes. 
Wherein consists this blameableness or fanltlessness is 
sufficiently clear from what follows. If he, the father, 
he addicted to vices proceeding from passion, the depen­
dent condition of the sons immediately terminates. The 
woi <1 in the original is * vyasaua5 ; which term has a pe­
culiar meaning, thus explained by Wilson. A vyasana is a 
fault, vice, crime, or frailty, arising from desire or anger.
This explanation is in accordance with what Manu 
says in verses 4,7 and -18 of chapter 7. In verse 
1.7 he says “ The group of vices taking their rise from 
desire are the following ten : hunting, gambling, sleep­
ing in the day, calumny, whoring, drinking, the three, 
cl casements of dance and song and instrumental music, 
and purposelessly'roaming hither and thither.” Inverse :
48 he says “ The group of vices, taking their rise from , •/ 
angei or ill-feeling are the following eight :—ill-natured 
cavil, violence, malevolence, envy, hatred, misappropria­
tion, abuse and assault.” These eighteen descriptions of 
misbehaviour are to be so called when a person is guilty 
of excess, some of these acts, such as instrumental music 
and hunting, being quite innocent when moderately in­
dulged in. Probably Manu’s meaning was, that people 
me naturally pi one to run to excess in these propensities.
He therefore proscribes them unqualifiedly. If modern 
Western society were judged by the standard thus 
set up, hardly a single gentleman would obtain a verdict 
in his favour as free from vice. How Smriti ChandriU % 
lays don u that this kind of vice disentitles a father to 
act as. the head of the family, and emancipates the sons

y. r
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from their -dependent position. The eldest son, under 'Imftvw n f: 
such circumstances, may assume the headship; may re­
ceive money or authorize expenditure or govern the, 
household. Or even a younger may become the manager, 
if the eldest give his assent to such an arrangement. J
But the younger must have superior capacity for busi­
ness, in order to lay claim to such a position. Capacity 
in fact is the element which determines the qualification 
for being the head,. Fitness and personal efficiency are P  ’
the principles that guide the election of a managing 
member. The author of the Smriti Chandrika, there­
fore says that a vicious life, imbecility and a prolonged 
invalid condition incapacitate the father from acting 
as the managing member. Even extreme old age, ac­
companied by dotage and weakened intellect, is a ground 
for taking from him the leading position in the family.
In all these matters, Hindu Law, as developed by these 
la tor commentators, exhibits a just and rational regard for 
the welfare of the family, and subordinates to that 
end the claims of the father to respect and considera­
tion, As I  have said before, the original texts gen­
erally speak of a family as if it were composed wholly 
of the issue of a single stock; a father and his sons ; or 
a number of brothers living together in a joint condition.
But modern administrators have to deal .with a large 
number of cases in which the family embraces cousins 
and uncles and grand-uncles. In such cases, the ques­
tion, who ought to be the managing member, receives 
no assistance from the original texts ; the judges there­
fore will have to apply principles of analogy drawn from 
the authorities, and from their own notions of equity.
The procedure of applying the principle of analogy in 
cases not expressly provided for, is countenanced by the 
original texts. Thus in the Viramitrodaya, Chapter II,



l/BCTuius IT. Part I, Section 10,i it is said :—“ Although this has been 
ordained, with reference to what the husband is to give 
to a wife who is superseded by the marriage of another 
wife, still by parity of reason, it is to be applied in the 
present case where the question occurs (as to what should 
be allotted to a wife who has received woman’s property).
For Baudhayana s a y s W h a t  is affirmed of even one 
among many that have a common attribute, same is to 
be extended to all, since they are declared to be similar.’ ”
This therefore is an express authority for holding that 
analogy is a principle recognized from very early days, 
from the days of Baudhayana at least, in the working 
out of Hindu Law. If we apply this principle to the 
case of the managing member, we should probably lay 
down that where the family embraces cousins and uncles, 
seniority of age, and capacity for business, are the two 
qualifications constituting a title to the position of a 
managing member. I do not know the existence of any 
particular case where it has been so laid down. But Sir 
Henry Maine in his treatise on Early Institutions, (p. 199) 
says ;—“ The family, according to the Hindu theory, is 
despotically governed by its head; but if he dies and the 
family separates at his death, the property is equally 
divided between the sons. If, however, the family does not 
separate, but allows itself to expand into a joint family, 
we have the exact mixture of election and of doubtful 
succession which we find in the early examples of Euro­
pean primogeniture. The eldest son, and after him his 
eldest son is ordinarily the manager of the affairs of the 
joint family, but his privileges theoretically depend upon

B  election by the brotherhood, and lie may be set aside by
it, and when he is set aside, it is generally in favour of a 
brother of the deceased manager, who on the score of 

• P. 58, English.

'■

I f e ! ' :  ; 1  i f j S

2 2 2  T H E  MAWiJKCS MF.-Ktlim OF A J01XT H T N O F  FAMTI.Y.



proposition that the eldest sou of the eldest son 
assumes the managership is not borne out by actual 
practice. Nor is there, as far as we can see, anything 
like a formal election. What takes place is, that on the Senior | | |  
death of a managing member, the senior member in the tho famijy 
fraternity, naturally find without any express sanction ^nager^0 
from the others, takes up the government of the joint 
concern. If the senior member be unfit or unwilling, 
then something like an informal consultation is held 
among the coparceners, and the member who in the 
estimation of all stands as a capable person, is nominated 
to the vacant headship. Sometimes in cases of families 
possessed of extensive properties, subordinate manager­
ships are constituted, these subordinate managers super­
intending different departments,—one being placed at 
the head of the zamindary affairs, another supervising 
ti-ading- concerns, a third superintending the household 
expenditure, and so forth ; while all ma.y he subject 
again to the geueral control of a paramount head. In 
many eases, there is no paramount head, hut the general 
control is vested in the whole of the parceners. No 
invariable rule, in fact, can be laid down with regard 
to the organization by which the management of joint 
family concerns is carried on; this organization being re­
gulated by convenience and mutual arrangement among 
the members.

In Bengal, a manager is called a Karta. This term is Tho word 
not to be found in the original texts ; nor does the word 
hear any signification of that kind in Sanscrit, although ga® 
it is a Sanscrit word, and means simply ‘ one who acts, 
wlu> does something, an agent.’ It also sometimes means 
‘ the creator.’ But in the Bengali language all other
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Lk tckb ty. primitive significations of the term hare been so ab­
solutely merged in this sense of the manager of a joint 
family, that because the father ‘ in ordinary cases is the 
manager, the father is often called the karta. Thus sons 
arrived at manhood who live in the same house with 
their father generally refer to him by this name of the 
karta. Instead f of saying that father did such and 
such a thing, they would in ordinary parlance say that 

« the karta did such and such a thing. This is somewhat 
similar to the practice of fast young Englishmen refer­
ring to their father as the governor. In the Bengali, the 
term karta when applied by the sons to their father 
does not imply the slightest disrespect, and is not indica­
tive of any frivolous spirit on the part of the sons.

The position of the karta in a Bengal family has been 
thus described in a case:—“ The coparceners manage, 
the property together, and the karta is but the mouth­
piece of the family, chosen and capable of being change l 
by themselves. The family may in this respect he liken­
ed to a committee with the karta as chairman, Jfo 
doubt in practice, the members of the family often do 
leave pretty nearly everything in the hands of the karta 
and under his control, but this is in most .cases the result 
of the respect which the seniority in age and generation 
is apt everywhere to engender, and most especially in 
the case of a Hindu joint family. When it takes place, 
it is a willing abdication of personal care and supervi­
sion. I t  is not a, distinct agency or delegation of separate 
authority: each member may still at all times interfere 
if he chooses. And he may always insist upon division 
if he is dissatisfied with the management; even where 
the members of the family leave the most unrestricted 
power in the hands of the karta, it is, I believe, usual to 
hold a family conclave, at least once in the year to con-
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film and approve of what the karta has done, and to I*®ort*E IV.
discuss jointly what should be done hereafter as . to the
family affairs. Unless, therefore, something is shown to
the contrary, every adult member of an undivided family,
living in comraensality with the karta, must be taken as
between himself and the karta, to be a participator in,
and authorizer of, all that is from time to time done in;#■( ft t i _ ') s
the management of the joint property to this extent, 
namely, that he cannot, without further cause, call the 
karta to account for it. Of course, it may as a matter of 
fact be the case in a given family that the karta is the 
agent of, and stands in a fiduciary and accountable rela­
tion to, one or more of the members. I t  would be easy 
to imagine a state of things under which he had become 
the trustee of the property relative to his adult copar­
ceners, or in which, by reason of his fraud or other beha­
viour, they or one of them had acquired an equity to 
call upon him for an account. But, he does not wear the 
character of accountability, merely because he occupies 
the position of karta.”1

In Bengal, when the family is composed of a father 
and his sons, the position of the latter is entirely subordi­
nate; the father must necessarily be the karta, audit 
would he wrong to suppose, as seemingly countenanced 
by the observations quoted above, that the .sum ar 1 com­
petent to set him aside from the position of the .manager,

' or to interfere, or to take exceptions to * • mnUoi  hi, 
management. Supposing the joint property to consist 
of what has been inherited by ■ the father from hia 
ancestors, and of what has been acquired by himself, the 
power of the father in Bengal is absolute. He in fact is 
the sole owner ; he can do just as he likes with the 
whole; and the sons occupy a position somewhat similar 

1 Chuck un Lai Sing v. I’orao Gb under Bing, 9 W. E, -483.
29
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i/ECOTto n .  to that of the female member*, in a family governed hy 
the Mifcakshara law. Or we.may-even go so.far as to say 
that the position of the sons in a Bengal family ia oven 
lower than that of thAffemale members in a. Mit&teharS • 
family; for these female members at least possess a safe 
and secure right to maintenance; -whereas it: has been 
■held that the father of a Bengal family is under no obli- 
gation to support a grown up son.-1 In the case so c 
deciding Mr. Justice1 Mitier said that there was no 
authority either in the Hindu Jaw, or in the Jain Shas­
ters, supporting live right of an adult son to demand 
maintenance from bis father. The parties seem to hare 
belonged to the Jain sect and were domiciled in Murshi- 
dated, which is a part of the country governed bjr the 
Dayabhaga law. I t  has been held that in the absence of 
proof of any special custom or usage, the Jains would te  
subject to the law obtaining in the part of the country 
where they reside.1

It may be taken as settled therefore that so far as . ,-j 
Bengal is concerned, the adult sons cannot even demand 
maintenance from their father. Any attempt therefore 
on the part of the sons of a Bengal family to depose the 

■ father from the post of managership is out of the ques­
tion. A doubt may be entertained as to what the power 

r of the sons will be, when the father of a Bengal family
exhibits any such characteristic, as is declared in the 
passage of the Smrifichafrdrikii cited a little while ago, to 
incapacitate the father for management. For that pas­
sage is based upon the texts of Sankha and ffirita, two 
Bishi authorities whose dicta are binding upon the con­
science of all Hindus wheresoever located, although the 
opinion of the Smritiehandrikn may not be so binding.

1 J’remdhtmd Pepar* v. HooIm Chaml Fepara, 12 W. It. 494.
’ Lalla Jtoh&beer Perahad r. Mns*t Koondun Kootr, 8 W. K. 116.
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Furthermore,, those texts of Hfirita and Sankhu and iasomu: tv, 
lokbita have been, I find, cited in the Dayabhaga, chap. I, 
para. 42. “ Thus Harita s a y s ‘ While the father lives, 
the sons have no independent power with regard to the 
receipt, expenditure and bailment of wealth. But if he be '
decayed, remotely absent, afflicted with disease, let the 
eldest son manage the affairs as,he pleases.’ So Sankha 
and Likhita explicitly declare ‘ If the father be inca­
pable, let the eldest manage the affairs of the family j or 
with his consent, a younger brother, conversant with busi­
ness. Partition of the wealth does not take place, if the

y father be not desirous of it, When he is old, or his 
mental faculties are, impaired, or his body is afflicted with 
lasting disease, let the eldest protect, like the father, the 
goods of the res t; for the support of the family is found­
ed on wealth. They are not independent, while they have 
their father living, nor while their mother survives.’ ” On 
tb,e strength of these Rishi authorities, i t . may well be 
contended that even in Bengal, a father is liable to be 
deposed: from the managership, on the ground of weakened 
intellect or dotage. I t may also be advanced with some 
force that if the father of a Bengal family gives himself 
up to a vicious course of conduct, the sous may hold s, 
sort of family council, and may restrain the father from 
dissipating the property on which the welfare and sub­
sistence of the family depend. Iu verse 51 of the 2nd 
chapter of Yajuavalkya, it is enjoined1 that “ if the father 
be sojourning away from home, or be dead, or be steeped 
in vice, the debt should be paid by sons and grandsons— 
when proved by witnesses if the debt be denied.” In this, 
verse, the same word * vy&sana’—which has been already

1 ftmfr arfvt a t  i
^  eifwtfba ii..V/a'.' •*
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OFOTTnt* (V. explained as indulgence in a vicious course of conduct—• 
has been used by Rishi Yajnavalkya. Being a Rishi 
text, its operation is not con lined to a Mitfiksharfi family 
alone. Nor can it be said that the injunction directing 
the payment of the debt is a moral one ; for it forms a 
part of that Rishi’s chapter on the law of litigation ; 
there can therefore be no reason for doubting that in a 

■Whether i» Hindu kingdom, whether the sons received any inheritance 
as) a it a ca!»ho or not, they would be compellable in a Court, of Justice 
grained f'j ^  the debts of their father. If that be so, then » 

vicious coarse of life on the part of the father would be a 
reason for setting him aside from the headship of the 
family, and for placing the control of the joint concerns 
in the hands of the eldest son or some other qualified 
member. This rule might be enforced, all over India 
without making any departure from the genuine spirit of 
the old Hindu law. Such a law might serve as an 
effective check on the reckless conduct of a misguided 
pater fmn.ilias of the province of Bengal, where vast pro­
perties, built by generations of hard-working individuals, 
are not seldom dissipated, and highly respectable fami­
lies are brought to ruin. The text of Yajnavalkya., 
therefore, in the hand of our judicial tribunals, might 
be worked to a salutary end. But the British administra­
tors of justice are guided by far different principles. 
Interference with absolute rights of property is what 
they like the least ; their training and education en­
gender in them a deep-rooted sympathy for such, 
jural notions as are favourable to absolute proprietary 
rights. The tendency of the development of Hindu 
Law in their hands has been towards the multiplica­
tion of these absolute rights. The Hindu widow’s 
rights have now been greatly enlarged. The rights of the 
father of a Mitakahani family, as we shall see in a sub-
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sequent Lecture, Lave been now placed almost on. a par Iikcttb* IV . 
with that of the Dayabluiga father. Again, they have an 
instinctive repugnance to the idea of checking vice by the 
exercise of judicial functions. I t  is for these reasons 
a forlorn hope that so far as the Bengal family is con­
cerned, Yajnavalbya’s text will be ever availed of in order 
to stop the ruin of families, or to check the reckless con­
duct of a vicious father. Nor is it certain that the 
enforcement of the law for deposing a father from the 
family headship on account of vicious life would "be an 
unmixed good •: in France, it is said that there is an institu­
tion of family councils, whereby a member wbo has over- 
lea.pt all discipline is brought back to a more rational course 
of life ; but it is also said that these family councils are 
liable to abuse, and tbat sometimes by their means 
mere eccentricities of behaviour are made a ground for 
putting a person in a lunatic asylum. Who knows that 
in Bengal, were a similar law established, designing and 
evil-disposed sons might not take an undue advantage 
of it ?

A karta therefore, so far as Bengal is concerned, may 
not be readily deposed from his post, when it is the 
father who occupies it. In any other case, probably the 
law as laid down in the decision quoted from the Ninth 
Volume of the Weekly Reporter is unexceptionable. Yet 
the ordinary remedy being a suit for partition, supposing 
the conduct of the karta were liable to censure, it might 
be doubted whether a suit would lie for deposing the 
karta and making some fitter person the managing mem­
ber. The position of the karta depends upon the volun­
tary submission of the other parceners; as soon as the 
relation between the karta and the rest becomes other 
than smooth, the inevitable result would be the disrup­
tion of the family. Under the Mitakshara also, I believe

'
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Lkctvrs it it would be the same. The texts indeed declare the 

eldest son as entitled to succeed the father in the post of 
a manager under certain contingencies ; but it is doubt­
ful whether these texts are enforceable in a Court of 
Justice. If the manager that is, refuses to give up the 
headship, can the eldest son come to Court and ask to be 
placed in that position i> I believe not. The answer which 
the Court will make to him will probably be, Have a 
partition. But it is not so sure that a tribunal presided 
over by a Hindu Judge trained according to purely Hindu 
notions would not interpret these texts in their literal 
sense, and would not place an eldest son in the position 
of the head when the existing Incumbent, whoever,, he 

•’$& may be, whether a father or any other relation, should 
bring himself within the purview of those texts, either 

!# | by dotage, prolonged illness, imbecility, or a vicious
1 course of life.

: ■ ‘ KftriV W ith regard, to the accountability of the karta, the case
hcwurouble. £ro(n jkg 9 ^  Weekly Reporter givers an uncertain ring, 

and another case in which the judgment was given 
by Mr. Justice Mark by, went very near saying that the 
karta was not accountable for the period during which 
he had managed the joint funds. In other words, it was 
held that the other coparceners had no legal right to 
demand an account of the sums of money belonging to the 
whole family which came into the hands of the karta, as 
to what the karta had done with them, whether any 
.surplus had been left, whether all the expenditure author­
ized by the karta had been proper and above objection, 
whether his management of funds had been conducted 
in good faith, and so forth. I t was thought by Mr. Jus­
tice Marlrby that the demand for such an account from 

■> the karta would be repugnant to the true principle of a
joint Hindu family ; that such accountability of the karta-V ■ y * ... . ' yyV‘:,,;. T '. ■ Ay,;.;'' ;V "■
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would involve the very destruction of the joint family Mctvke IV.

Dwarkanath Mitter, whose honoured name is associated 
with the elucidation of many knotty questions of Hindu 
Law, to have it decided by a Full Bench, that the karta

P of a, joint- Hindu family could be sued by the other mem­
bers for account, and that such suit was maintainable 
even if the parties suing were minors during the period 
for which the aecdunts were asked.8

In this ease the distinction between a joint family and 
- ■ a, mercantile partnership was pointed out; it was also 

held that the managing member would obtain credit 
. from his coparceners for all sums of money bond fide 

spent by Mm for the benefit of the family; as on the 
other hand he was liable to make good to them their 

||4i| shares of all sums which he had actually misappropriated, 
or which he had spent for purposes other than those 
in which the joint family was interested. The result 
of the referring order in this case, (in which Mr.
Justice Mitter, who was a member also of the Full 
Bench, set forth the reasons for his decision), and 
of the judgments delivered by tluv other Judges may be 
thus summed u p :—The managing member of a joint 
family is not bound to repay, like the managing member 
of a partnership concern, such sums over and above his 
own particular share as he may have spent on his own 
special account, when these expenses are legitimate fiv- 
niily expenses. Any other member can ask him what 
portion of the family income has been actually saved by 
him, whereupon the manager is bound to give an ac­
count of the receipts and disbursements. Chief Jus- »

1 Btmgim Money Dasi t. Kasmatli Butt, 3 B. h. R. O. J. 1.
3 Obhoy Chancier Boy Chow&hry v. Peary Mohan G-ooho, 13 W. R.

F. B .75." - . ■ yvr;::y . ; ' S '' ..vy, '
V;''■ ; ’ ■ v''■■■■ ■ y"

. '  v .  -

it - , s.



Lsctusk iv. tice Couch observed :—“ The members of a joint.Hindu 
family are entitled to the family property subject, to such 
dispositions of it as the managing member is entitled to 
make, either by virtue of the power which is given to 
him by law as manager, or of the power that may be 
given to him by the consent of the other members of the 
family. Subject to the exercise of these powers, and to 
the disposition of any portion of the family property 
which may have been made by virtue of them, the other 
members of the family are clearly interested in that pro­
perty. The principle upon which the right to call for an 
account rests, is not the existence of a direct agency or of 
a partnership where the manager may he considered as 
the agent of his copartners. I t depends upon the right 
which the members of a joint Hindu family have to a 
share of the property, and where there is a joint right in 
the property, and one party receives all the profits, he is 
bound to account to the other parties who have an interest 
in it for the profits of their respective shares, after 
making such deductions as he may have the right to 
make.” As the case in the 9th volume of the Weekly 
Reporter cited before had been decided by a judgment 
from Mr. Justice Phear, in the Full Bench case, Mr. 
Justice Phear thus explained his previous decision. Mere­
ly because one member happens to be the karta, it does 
not, follow that he is bound tio give an account, in a case 
where the other members were not only adult, but also 
bad taken an actual part in the management of the 
family property. An adult member living in comtnen- 
sality with the others is to he presumed to take a part 
in the management of the joint property ; this presump­
tion can be rebutted by evidence that it was not actually 
so. The accountability of the karta rises from the prin­
ciple of equity that every man who manages the property

US"
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■■ of another person, or property in which another person Leeim* IV.
' is beneficially interested, upon the foundation of a trust

or confidence between the two, is on the principles of 
equity and good conscience accountable to the latter for 
the mode in which he doe^ manage it, and for the profits 
'which he has made out of it. The principle of equity 
is, that a person who has the control and management of 
another’s property upon the footing of anything which 

; amounts to a confidence or trust reposed in him by this
other, shall not be allowed, to abuse that confidence, and 
to make a profit out of his management without the 

' 1 owner’s consent. Now this fact, whether a profit has been 
'■ made or not by the manager from the property managed

! : . is ascertainable by compelling the manager to disclose the
details of his management, in other words by calling 
upon him to furnish an account j for these details must 
be within the knowledge of him alone who conducted the 
business of management. Equity therefore further lays 
clown that accountability is a necessary incident of the 
position of one who deals with another’s property on the 

, ground of trust or confidence.
Besides this principle of equity upon which the ac­

countability of a managing member may be rested, an 
authority for the very same proposition is also found in a 
passage of the Digest of Jagannath Tark;» punch anan, 

li quoted in the Reference Order of Mr. Justice Dwaraka- 
® nath Matter:—“ When some cause is .shown for suspecting

that effects are concealed, then only shall ordeal be per­
formed.^ For example : the income is great, but expen­
diture small; but he who superintends the receipts and 
disbursements does not satisfactorily account for them.”

The above decision by a Full Bench of the Calcutta 
High Court determines the point of accountability on the 
part, of a manager in a Bengal family. But the principle 

80
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Lkctobb IV. upon which this liability is founded is equally applicable 
to the case of a Mitaksharfi family. In this latter there is 
the same community of interest, there is the same con­
fidence or trust reposed by the others in the managing 
member, there is the same fact that profits of property 
belonging to many reach the hands of one among them.
The result, therefore that the managing member will be ‘ 
bound to disclose at the instance of any one member 
what the history of the receipts and disbursements has 
been, necessarily follows. That it has been so understood 
appears from Muss. Nowlaso Koeree v. Laljee Modi, 22 
W. R. 202, in which ease, although it was from a Dis­
trict governed by the Mitakshara Law, no question was 
made that the managing member was generally liable for 
an account; the point determined in this case being that 
he cannot be sued for an account with regard only to 
particular items of money. I t  was held that suelx a/ 
suit was liable to dismissal; that a suit for a generr 1 
account of the joint property was the proper remedy open 
to an ordinary member, and that such a general account 
would of course embrace and include all those particular 
items of expense which might have appeared as specially 
objectionable to the other members.

In Bengal, the father as managing member, when the 
father'^ property is entirely ancestral, does not come within the 
* Jtarta’ not principle of the Full Bench decision, that principle being 
accountable. pr0^ ig 0f property. of one person, come

into the hands of another, must be accounted for,—-which 
is inapplicable when the other members, namlly, the 
sons, are absolutely devoid of all proprietary interest.
When it is open to the father to sell, mortgage, give or 
do anything he likes with inherited property, it would 
be inconsistent with so absolute a dominion that the father 
should have to disclose on the demand of the sons what
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he may have done with the profits. But the Mit&ksharfi Tjbctchk 17. 
father’s rights standing on a different footing, he as 
managing member is liable for an account at the requisi­
tion of the soils ; though the law does not seem to deny 
him a very large discretion in the matter of expenditure,
-—a discretion larger than that claimable for the managing 
member when he happens to be some other relation than 
the father. Thus if there are debts due for which the 
whole family is liable, the father of a Mitakshara family 
can borrow money at a less interest than the existing 
debts hear, and pay off the old debts by the new loans.
In one case the father spent large sums in enlarging the 
family dwelling-house both on the ground-floor, and in 
building additions, and in adding an upper storey. I t 
w .a found that the money laid out was not applied to 
ornamental or unproductive improvements, hut to sub- 

■ ' stantial and material additions.* In this case the Court 
Observed that although necessary repairs only were a 
in .»Stef of family necessity, and not such improvements ; 
yet the managing member had a discretion and could 
prudently and in good faith, make additions and improve­
ments in the family house. This discretion when exer­
cised in good faith, and for the benefit of the family and 
of the estate should not be narrowly scrutinized. I t 
should not he made a ground of objection that the money 
for the purpose of these improvements had been bor­
rowed at a high rate of interest. The family had the 
benefit of such additions and improvements, which might 
enable them to take in additional lodgers. In this case 
therefore the other members, who were the sons, were held 

% bound by the acts of the managing member, who was the 
father.

The law as regards the question how far the acts of the &ew Wv far 
1 ilatnam v, Scmndarajuln, I. I., R. 2 Mad. 339.
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l«ctgrs iv. managing member are binding upon the other members 
binding upon may })e generally stated thus ;—When the acts of the 

managing member proceed from an intention to provide 
for some family need, or to perform an indispensable 
religions duty, or to benefit the estate, they are binding 
upon the others.* The manager is the agent for the 
other members, and is supposed to have authority to do 
acts for their common necessity or benefit. A creditor 
dealing with such a manager has a reasonable ground to 
give credit to the acts of the manager in all matters, 
apparently and ordinarily within the scope of his author­
ity.* In a Mitaksharfi. family also, it is the father who 
has a right to be tbe manager of the family composed 
of himself and his sons.3 This is a peculiarity in an 
undivided family composed of a father and his sor s. 
Otherwise there is no distinction between such a joint 
family and one composed solely of brothers, as regards' 
the powers of the managing member to deal with the 
joint property.4 The foundation for the law relating to 
a managing member seems to be the passage in the Mitak- 
shara which has been repeatedly cited in the course of 
these Lectures,5 the purport of which is that even a single 
member who is labouring under no legal disability and 
who has capacity for conducting business may enter 
into transactions relating to the family property if a 
calamity affecting the entire household so requires, or if 
it be unavoidable for supplying the means of subsistence 
to the family, and of performing the religious ceremonies.

* Savavana Tevar v. MuHyi Ammnl, 6 Mad. H. C. Hep. 871; Honn- 
raan Proend Panday v. Muast. Babooe Miraraj Koeree, fi Moore, 893.

3 Kotta Hamswami Chetti v. Sungari Seahamina, gee I, L. E. 3 Mad. 150.
* Soorj Bunsi Kooer r. Shoo Prosad Sing, L. K. 6 I. A. 106.
4 Ponnappa Pillai n. Bappu Bhai Yangar, X. L.R. i  Mad. 16.
* Chapter I, section 1, para. 27 «t stq.
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the position of a father and any other relative when 
placed at the head of the joint family as its managing 
member. Yijnfineswara here does not impose any duty 
on the son, legal or religious, to pay the father’s personal 
debt. Nor dan this passage be cited as an authority for 
saying that the son ought to suffer for the extravagance 
of the father. If the father, as the managing member, 
incurs expenses which are palpably unreasonable,'it can 
hardly be said to benefit the estate; it can scarcely be 
contended that the payment of debts incurred for such 
expenses is a pious act. It is clear that such unreason­
able expenses when authorized by a brother as the manag­
ing member would not be binding upon the rest; an

I  elder brother often actually does occupy the position of 
v the manager.

The indispensable duties alluded to in the MitSJrshara 
are undoubtedly the annual sradhs, the ceremony of in­
vestiture with sacred thread among the three superior 
castes, the marriage of the minor girls of the family, 
where such marriage must he celebrated before the girls 
arrive at the age of puberty, and other religious ceremonies 
enjoined by the sacred writings, necessary to be performed 
at stated times, and the non-performance of - which would 
be a cause of sin, or forfeiture of caste, or would lower the 
position of the family.1 According to Giridharilal’s case, 
22 W.R. 58, the powers of a father as manager are superior 
to those of any other manager. His dealings with the joint 
property must stand unless they contravene law or morality. 
The High Court of Madras in the case just cited, say, 
that although in the Mitakshara, chapter I, section 5, 
para. 10, the son is declared to have a power of interdie- 

1 Ponnappa Pillai v. Bappu Bhai, I. L. B. 4 Mad, 16.



Lsciuks tv. tion when the father dissipates the joint property, both 
the father and the son having equally a right in the 
ancestral estate; although therefore this passage may 
seem to negative the existence of any predominant inter­
est in such, property in the father by virtue of his posi­
tion as the head of the family; yet the text which lays 
the son under an obligation to pay the debts of his 
father may be said to be of superior authority as emana­
ting from a Rishi, while the author of the MiMkshara is 
only a commentator on the Rishi texts ; his dictum there­
fore cannot prevail against the express texts of Rishis.

W e shall see in a subsequent part of these Lectures 
that the author of the Mitakshara is not in conflict 
with the Rishi authorities on the question of the son’s 
obligation to pay his father’s debts and that his dicfur 
does not negative any such obligation.

Since the manager stands out, to the rest of the world ; 
as the representative and organ of the family corporation, 
the law has invested him with powers and privileges en-f 
aiding him to discharge effectively the functions of his 
position. Thus if any other member of the family dies, 
debts payable to the family might be evaded by the debtors 
on the plea that they were unable to pay, there being 
nobody competent to give them a discharge for the de­
ceased member’s share of the debts. The law therefore 
authorizes the managing member to apply for and obtain 
a certificate unde* Act XXVII of 1860 for the collection 
of the debts which may he owing to the deceased copar­
cener. The effect of such a certificate granted by the 
.District Judge is, that the managing member when suing 
for the recovery of sums due to the joint family, cannot 
be met by any objection of the kind indicated above.1 
But this title to the certificate would be cut short by the

1 Chowdry Kripa Sindhoo Doss v. Radha Churu Doss, 23 W. R. 235,



fact of disagreements having arisen among the members, L e c t u r e  IV. 
in which case it is the legal heir of the deceased member 
who would be entitled to obtain the certificate.1

The property of an undivided family often consists of an 
ancestral trade, which descends like other heritable pro­
perty upon the members of the family in general. There 
may be infant members comprised in a group of copar- Manage!* 
ceners whose forefathers may have carried on a lucrative c< stial trade, 
commercial business for many generations. The business 
may not only be the very foundation of the whole for­
tune of the family, hut often is the only means of their 
subsistence. When therefore a member dies in such a 
family, it would be ruinous to apply the principle regu­
lating ordinary partnerships, and to hold that the family 
partnership in the commercial business is dissolved by the 
death of a single member. Courts of Justice in conse­
quence have held that a fresh family partnership imme­
diately springs up between existing members, among 
whom are to be included even the infant heirs of the 
deceased. As a necessary incident of this fresh family 
partnership, the manager is immediately invested with all 
those powers and capacities which were Ixis attributes 
when no death had taken place in the family. A great 
many results will follow from the principle of this family 
partnership carried on from generation ta generation.
In carrying on a trade of this kind, the infant members 
will he hound by sucli acts of the managing member as 
must necessarily be done in order that the business may 
not suffer. He is legally authorized to pledge the 
property and the credit of the family for the ordinary 
purposes of the trade. Amoug these necessary acts 
must be included such as are indispensable for securing 
the material existence of the undivided coparceners and

1 Idem.
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Lmtp&b i t . for the preservation of the joint property. I b . the case 
of Randal Tliakursidas v. Lakhmichand Moniram, 1 Bom, 
II. C. Rep. App. p. li, the law upon this subject was 
elaborately discussed. The following remarks made 
in the course of the judgment are most important.
“ Third parties in the ordinary course of bona fide trade 
dealings should not be held bound to investigate the 
status of the family represented by the manager whilst, 
dealing with him on the credit of the family property. 
Were such a power on the part of the managing member 
not implied by law, property in a family trade which is 
recognized by Hindu law to be a valuable inheritance 
would become practically vulueless to the other members 
of the undivided family wherever ah infant was con­
cerned; for no one would deal with a manager if the 
minor were at liberty on coining of age to challenge as 
against third parties the trade transactions which took 
place during his minority. The general benefit of the 
undivided family is considered by Hindu Law to he parar- 
mount to any individual interest; and the recognition of 
a trade as inheritable property renders it necessary for 
the general benefit of the family that the protection 
which the Hindu Law generally extends to the interests 
of a minor should he so far trenched upon as to bind him 
by the acts of the family manager necessary for the 
carrying on, and the consequent preservation of that 
family property. But the infringement is not to be 
carried beyond the actual necessity of the case. I t is not 
easy to draw a well-defined line between what is and what 
is not an act necessarily incident to the carrying on of a 
trade. But taking into account the intimate and fidu­
ciary position of one partner towards a co-partner, and the 
anxious protection afforded by Hindu Law to the interests 
of a minor, I think it safer and more iu accordance with

** f f ,  ,JV 1 f I p g a l j j
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its spirit, to hold in a case like the present (where the hacipais iv. 
property so far as the minor’s interest is concerned is of 
an ancestral character), that the compromise of partner­
ship differences and accounts by a division and transfer 
of partnership property should not he treated as an act 
necessarily incident to the carrying on of a trade, but 
should be left to he governed by the law applicable to 
ordinary dealings with the manager of an undivided family 
when the interests of an infant member are concerned.”

According to Sir Thomas Strange, the dealings of the 
manager with the joint property when minors have an 
interest in such property are liable to be scrutinized more 
strictly than when all the members are of age. Third 
persons who enter into transaction with such a manager 
are more strictly bound to see that the transactions are fair 
and bona, fide so far as the minors’ interests are concerned.
■The necessity of this precaution on the part of third per­
sons is enhanced by the fact of minors being concerned, 
who in general will not be bound but by necessary acts 
or such as are evidently for their benefit.1

That a commercial or trading business is an inheritable 
property descendible from generation to generation in a 
joint family was laid down by Sir Lawrence Peel in 
Potum Doss v. Ramdhone Dass*, wherein it was held that 
an ancestral trade, like other property, will descend 
upon the members of a Hindu undivided family, and that 

.. such a family can by its manager or adult members acting 
as managers enter into copartnership with a, stranger.

In a Bengal case reported in the first volume of ShomeV 
Reports, p. 1, Premchand Bauthra u. Radhiku Lai Roy, 
the facts were that a silk-trade had been established by 
the father of two sons, one of whom appears to have

1 Strapgc’s Hindu Law, voi. I, p. 202.
3 t ’avlor's Kep. 270.
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tocTTOE IV. been a minor-when the father died, and for some years 
subsequent to that event. I t was a trade which required 
at times a large outlay and was subject to considerable 
fluctuation ; while the father was alive, trade had been 
in a flourishing condition. The trade had been earned 
on after the death of the father at his express desire, and 
it appears to have been carried on by the sons in much the 
same way us it had been previously. The father had been 
in the habit of borrowing money from time to time for 
the purpose of the business; and, although the dealings 
of the sons had been somewhat more extensive than those 
of the father, the business was carried on in the same 
manner. The elder of the two brothers had naturally 
acted as the manager, and had conducted the trading busi­
ness, He had contracted loans on behalf of himself and 
of the minor brother in the course of managing the trade, 
and it was found that in doing so he had been actuated 
by perfect good faith. The result, however, of his opera­
tions, was unfortunate, owing to no mismanagement, but 
to a fall in the price of silk, which had affected others en­
gaged in the trade in the same way as it did the two 
brothers. Chief Justice Garth observed, under the above 
circumstances:—“ We cannot see any ground for reliev- $ g j  
ing the minor from his liability. * * It was laid down 
by the Privy Council, in the 6th Moore’s Indian Appeals, 
p. 8831 that the power of a manager or guardian of an 
infant to charge his immoveable property by mortgage or 
otherwise, can only be exercised in case of necessity and 
for the minor’s benefit, and that a lender under such 
circumstances is bound to enquire into the necessity for 
the loan and to ascertain as well as he can, that the 
manager is acting for the benefit of the estate. And the 
same principle lias been laid down and acted upon in the

1 Honooman Prosad’s case.



itoc1 ,)* t ‘.< hn (6 VV. It. 16; 20 W, E. ?--E,:rri:E iy
072; 23 W. E. 424) and in many others where it has 
been held that a guardian has no right to mortgage or 
sell the minor’s property unless there is some necessity 
for it, and the transaction is for the minor’s benefit. But 
a case like the present stands upon a different footing.
The loan made by Premchand had nothing to do with 
immoveable property. They were made from, time to time 
for the purpose of a trade which had been carried on by 
the minor’s father, and which was in fact the patrimony

R of the two brothers; a trade of this kind is often the 
only property to which the family has to look for its 
livelihood, and having regard to the fact that here it was 
the father’s express wish that it should be continued, and 
that there was no reason to suppose that it would cease 
to be profitable, the elder son would clearly not have been 
justified in excluding his brother from participation in 
it. Then if it was to be continued, it could only be so by 
borrowing such sums as were reasonably necessary for the 
purpose | and it would be manifestly impossible for any­
one lending money to the brothers under such circum­
stances to enquire how far the state of the business 
from time to time required that such loans should be con­
tracted. If it could have been shown that the sums bor­
rowed from Premchand had been so unusually large as to 
excite suspicions in the mind of any prudent man, that 
the elder brother was exceeding his authority, that either 
from self-interest or other improper motive, the elder son 
had omitted to set up any defence upon that ground in 
Premehand’s suit, this Court then very possibly might 
have interfered by injunction to restrain the execution.”
In tho case of Johurra Bibee v. Sree Gopal Misser, I. L. R.
I Cal. 470, the ancestral trade bad been carried on by tbe 
members of a Mitsikshara family, and when tho last

&;■ , (  ̂ '* .. •' '' ■'
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Latix'git n survivur of the family composed of a father and his son
and a® ancle, the brother of the father, foiled in btusi-

j; ness, a house the joint property of the family came
into the hands of the Official Assignee in the course of 
insolvency proceedings. The Official Assignee sold. the 
house to Sree Gopal Misser. The widow of one of the 
ifiembers of the joint family sued this purchaser for a 
declaration of her right to maintenance from the rents 
unci profits of the house, Pontifex, J. held that the 
widow was entitled to no such declaration, observing.—

, “ Persons carrying on a family business in the profits of c; 
which all the members of the family now participate 
have authority to pledge the joint family property and 
credit for the ordinary purposes of the business. And 
therefore debts honestly incurred in carrying on such 
business must override the rights of all members of the 
joints family in property acquired with funds derived from 
the joint business. In other words it seems to me that ’ ) ' 
those who claim to participate in the benefits must also I  

: , be subject to the liabilities of the joint business.”' ' .;j
In another case Joykisto Kower v. Nityanand Fundee,
2 C. L, K. 448, the father of a family governed by the 
Ddyahhagd had carried on till the time of his death 
a trading business, which was continued after his death 
by his two, widows, the family then being composed 
of these two widows and two sons, who appear to have ‘ 
been minors. The widows being purda natihdn ladies, 
delegated their authority as managers to a son-in-law, who 

• and the elder son, after he came of age, together con- 
ducted the management of the business. During the course 
of this management, debts were incurred for the purpose 
of carrying on the business, and the question was whether 
the other son. the infant, was liable for these debts. Chief 
Justice Garth said :—“ Tt seems to us, on the authority

1 \ vyd .'’V i ':'b- 1- v ^ /a-;.■ / > ^
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of decided cases, that the guardian of a- Hindu minor is Lb!;'jti“; nr' 
competent to carry on. an ancestral trade on behalf of the 
minor. Consequently the contention raised that the 
infant is not liable to any extent for the debt is not well- 
founded* On the other hand, it seems to ns only reason­
able, as well as in accordance with legal principles, that a 
minor, on whose behalf an ancestral business is carried on, 
ought not to be held personally liable for the debts 
incurred in that business. There must be some defined 
limit to the minor’s liability. The limit apparently laid 
down by Mr. Justice Macpherson is, that all the ancestral 
property will be liable. But there may be instances in 
which this limit would be found manifestly inadequate 
and unsuited to reach the justice of the case. For ex­
ample, a petty trade in the time of the ancestor might 

. expand after his death into a large flourishing business 
in the hands of a manager for the infants. Debts arising 
from this business would naturally become proportionately 
large, and it would seem unreasonable to hold that such 
debts should be recoverable only from ancestral property.
On the other hand, the trade might not prosper; and in 
this case, the minor ought not to be accountable for 
trade losses, out of any property unconnected with the 
assets of the business, which he may have received from 
the ancestor.” In another Bengal case, Bemola Dos,see v.
Mohini Dossee, I, L, R. 5 Cal. 793, it lias been held that in 
a joint family supported by the profits of a joint business, 
if a mortgage of the joint property be .made by the manag­
ing member for the purpose of carrying on the said busi­
ness, the same is binding upon all the members.

On the other hand, it has been held that the managing 
member is not authorized as such to give an acknowledge­
ment for a debt barred by limitation so as to bind the 
rest. In Kumara Sami Nadan v. Pala Nagappa Chetti,

-vAVv1- ■
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second defendants and the minor defendants were the 
members of an undivided Hindu family. The debt had 
been conk-acted for family purposes by the first defendant,

Manager who was the managing member of the family, and the 
Ties^ion *s- Whether an acknowledgment in writing, signed 

'-.v at limitation, 'by him within the period, will bind his coparceners,
, The relation of the managing member of a Hindu family

to Ids coparceners is a very peculiar one, and does not 
f necessarily imply an authority on the part of. the mana-

; ger to keep alive, as against his coparceners, a liability,

■ which would otherwise become barred. The words of
section 20 of Act IX of 1871 must be construed strictly, 
and the managing member of a Hindu: family & not 
under that section an agent generally or specially autho­
rized by his coparceners for the purposes mentioned in y 
that section."”

This principle that it is not within the competency 
of a managing member to give a promise for the purpose 
of extending the period of limitation with reference to 
a joint debt does not seem to apply in the case of a 
family composed of a father and his son. In such a case, 
it is the father, who, unless labouring under a special 
disqualification, occupies the position of a managing 
member. In one case the father of an undivided family 
had been first sued for the recovery of a. debt due from 
himself; the suit failed, the debt having been barred by 
limitation, when the father executed a promissory note 
undertaking to pay the bond. .After the death of the 
father, his son was sued on the promissory note, and 
it was held that the son was liable to pay i t ; that this 
was not an immoral debt; that there was no illegality in 
the act of the father whereby he hound himself for the 
payment of a debt barred by limitation ; and that limita-
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tion does not affect the existence of a debt. The result LKCTtmit IV* 
therefore was that the son was declared bound to pay 
the amount of the promissory note from any assets of 
the father received by him.1 In this case the principle 
regulating the power and privileges of a managing 
member was displaced by another for the first time 
brought into prominence by the Judicial Committee in 
the well-known case of Giridhari Lai v. Kanto Lai, 22 
W. R. 56. This other principle is, that it is the pious 
duty of a son to pay such debts of the father “as are 
neither illegal nor immoral. Ho court of justice or 
equity can, countenance the notion, that if a man pays 
a debt which he may not be compellable by law to 
pay on account of lapse of time, or laches and negligence 
on the part of the creditor, he thereby commits an illegal 
or an immoral act. The suit on the part of the creditor 
for the recovery of a barred debt may in some sense be 
illegal, since limitation being a part of the law of pro­
cedure, such a suit contravenes the law of procedure.
But no law declares that a man should not pay a stale or 
time-barred debt, in Other words, a debt of a long stand­
ing; all that the law says is that the creditor will not 
obtain the help of the tribunals in the recovery of a 
barred debt. Nor is the payment of a time-barred debt 
immoral. Hindu Law knows next to nothing as to rights 
being destroyed by lapse-of tim e; in the Mitakshara, in 
its comments upon verses 27, 28, and 29 of the 2nd chapter 
of Ydjnavalkya, there is an elaborate discussion upon the 
point. This part of the treatise does not form a portion 
of Mr. Golebrooke’s translation. But the result of the 
whole of that discussion may be stated to be that Vijna- 
neswara in certain cases is against granting mesne profits 
when a suit for the recovery of immoveable property is 

1 Naray&aa Sam i v. Stuni Das, I. L.  B. 6 M.vl, 293.
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bit after a long lapse of time. I believe there is 
no indication in any other part of the original testa 
which can be construed into even a. remote resemblance 
of the conception involved in the modern law of limita­
tion. Mr. Justice Mitter says in the case of Aparoop 
Tewaree «. Kandhjee Sahay, 8 C. L, B. 192, that it 
is a pious duty for a man to pay his own debts.

f  Therefore, according to both the principles of Hindu Law
and of morality, time-barred debts can be paid by the \ 
father as managing member put of the joint 'property, 
and any arrangements made by him for such payment are 
binding upon the, sons. This is an instance wherein 
the powers and privileges of a father as the head of 1 
an undivided family are superior to those of any other 
relative when occupying the position of the managing 
member.

Although we have thus seen that extensive powers are 
vested in the head of a joint family, and although lie 

' is the organ, mouth-piece and representative of the
family corporation, we must not suppose that the legal 
individuality of all other members is merged in him so 
long as the family union lasts. A member of an un­
divided family continuing to be so, and enjoying in com­
mon with his co-heirs every advantage incident to the 
unseparated state may in the meantime acquire separate 
property to his own particular use in which, upon a 
division, the rest will have no right to share. This is so 
said by Sir Thomas Strange and recognized as correct 
law by Sir Richard Couch in the case of Buekshee Booniadi 
Lall v. Buekshee Dewkee Nundun, 19 W. R. 223. With 

Manager’s regard to such property therefore, the managing member 
S t o  is not the representative of th« coparcener who owns 

separate property. The capacity of the member of a joint 
family to own property solely for his own use is recognized

'
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nga case (9 Moore, I. A. 610), where their Lecture IV, 
Lordships o b s e r v e T h e r e  being no positive text govern­
ing the case before ns, we must look to the principles of the 
law to guide us in determining it. I t  is to be observed 
in the first place that the general course of descent of 
separate property, according to the Hindu Law, is not 
disputed. I t is admitted that, according to that Law, 
such property descends to widows in default of male issue.
I t  is upon the respondent therefore to make out that the 
properly here in question, which was separately acquired, 
does not descend according to the course of the law. The 
way in which this is attempted to he done is by shewing 
a general state of coparcenership" as to the family pro­
perty; but assuming this to have been proved, or to be 
presumable from there being no disproof of the normal 
s cate of coparcermyship, this proof or absence of proof 
cannot alter the case, unless it be also the law that there 
cannot be property belonging to a united Hindu family 
which descends in a course different from that of the 
descent of a share of the property held in union; but 
such a proposition is new, unsupported by authority, and 
at variance with principle.” The whole judgment in fact 
in the Sivagunga case is based upon the idea that the 
member of an undivided family is competent to hold, at 
the same time that he is interested in the united funds, 
property which belongs exclusively to himself. This idea 
is sufficiently well-grounded on a large number of original 
texts. It forms the foundation of that chapter in the 
Hindu Law of Partition wherein is discussed what pro­
perty is not liable to be divided at a general partition.*

Again the member of a joint family, though subject

1 V i d e  MitikaharA, ch. I, B. 4 ; Vframih-Qclaya, oh. 7 ; Vivada ChinS.6- 
mOB), p. 249; Smritichandriki, eh. 7; Dayahhaga. eh. 0; Maudlik’s 

IS VyamkArainayiikha, p. 66.
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Leoi raw TV. ordinarily to the control of the manager, has certainly an 
;v[(mager’s independent right to put; on end to tile joint condition by 

by pat* Amp y demanding a partition. I  his right is .indefeasible, 
titiiva. and' belongs to a soil in a Mitakshara family. Innu­

merable eases have, been decided on. the basis of the 
existence of such a right, T shall cite only two. In 

■ the case of Mohabeer !Pfasad v, Rainy ad Bing, 20 W. It. .
19S, the judgment of Mr, Justice Prefer lays down that a 
partition of the joint property among the members 
of a Mitdkshara family, amounting cither to an asoer- 

|§f| tainmeat merely of the shares in which the joint property
y. .is to be thereafter held, or to an actual division by metes

and bounds, may be come to by the family at any time ; 
and moreover every member of the family may, whenever 
he chooses, require that it shall be come t-o. The prin­
ciple has been also established by a Full Bench Decision 
of the Allahabad High Court, Joogul Kishore <\ 8Mb 
Salnii, I. L. It. 5 All. 431.—■“ It is now settled law that 
the father and the son have equal vested rights in the 
joint ancestral immoveable property, and that the. son can 

1^1:?; enforce a partition of hie interest against his father’s * ■
|f |vp : ' wish.”  The original texts upon which this right is

founded are quite clear, Mitakshara, eh. T, s, V, para. 8.
“ Thus while the mother is capable of bearing more sons,

| § | a n d  the father retains his worldly affections and does not 
desire partition, a distribution of the grandfather’s estate 

. does nevertheless take place by the will of the son.” I
have .already said that the original texts generally con- 
template the undivided family*consisting of a father and 
his sons ; it has also been seen that in such a family, the 
father must be the head and manager; moreover there 
are many reasons to suppose that the powers of the 
father as. manager are more extensive than those of any 

p . , other person occupying the same position. Consequently ^
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when the original texts declare even as against the cruras XT; 
manager whose powers are most extensive, namely, the 
father, the competency of the sou to demand a partition ; 
it  follows necessarily that these texts must he in favour of 
similar competency on the part of the other members as 
against a manager invested with less extensive powers, 
such as an elder brother, or an uncle, or a cousin senior J
image. This is confirmed by wliat Viramitrodaya says in 
eh. II, Part I, sec. 23. Here the author says that there 
is a partition during the lifetime of the son at the son's 
desire; and there is a partition after the death of the 
father, of course at the desire of the sons ; both these 
kinds of partition, which have received special designa­
tion in Sanscrit at the hand of Mitra Misra and the 
author of the Smrifci-ehandrika, being respectively called 
* living partition’ and ‘ non-living partition’1 can take place 
even at the desire of a single parcener. For this proposi­
tion Mitra Misra cites a text of K&tyayana, the purport 
of which is, that if there be any coparceners who have 
not come of age, and if there be any who are absent, 
being sojourners away from home, then their portion of 
the wealth is to be deposited with their kinsmen and 
friends. This has been said by Kutyayana in connection 
with the subject of partition : hence Mitra Misra argues, 
that in order to proceed to a partition of the joint effects, 
a unanimity of all the parceners is not indispensable ; if 
the consent of all were indispensable, how could KatyS- 
yana speak of a partition when there were absent mem­
bers or mi nor members V IIow could he speak of their 
share of the wealth being deposited with friends and 
kinsmen? For a minor is legally disqualified to give con­
sent ; and there can be no consent from a member who is 
absent in a remote region, by which no doubt was eontein- 

KfeC 1 JiviwluMittga and Apv&dviWiaga.
y  . "
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' ' : *'■ plated, the ease of on# wlm lias ;? no so far away from 
his family domicile, as to liave temporarily severed hi m- 
self from all communication with his family. We must 
remember that in those days, in other words before the esta­
blishment of postal communication between different 
parts of India, people gone abroad to travel could hardly § §  
keep up a regular correspondence with their home, though 
they may have never left the soil of the Brahmiiiik father- 
land. Nor were such distant journeys unfrequent; for 
places of pilgrimage, to visit which a Hindu considers as 
meritorious from a religious point of view, ai-e scattered 
over the land from Amarnath in the bosom of the Hima­
layas to Kanyakumhi opposite Ceylon; from Chandra- 
nath on the borders of the Burmese territory to Dwaraka 
on the shores of the western sea. When therefore Katya- 
yana, quoted by Mitra Misra in the passage above referred 
tc>, makes a provision for the divided shares of absent 
parceners, he lays down a rule which must liave had exten­
sive practical application. It is not unlikely that the 
universal practice of distant pilgrimages undertaken by 
our orthodox forefathers was the origin of this rule in the 
law of partition, that a single coparcener has a right to 
divide himself from the others, irrespective of what they 
wish, Were it not timely adopted, extreme hardship 
would have resulted in the matter of enjoying and 
improving property, in a peaceful and progressive com­
munity impatient of control in the free use of individual 
rights. The principle being once established in the case 
of absent members, was easily extended by analogy to the 
case of minors, whose incapacity for giving a legal consent 
ceased to be a bar to a, partition among the rest. Accord­
ingly Tislrnu quoted by Mitra Misra in the very same 
passage says:—“ So should be preserved the minor’s
wealth, until lus attainment of majority.”

is! IIS"! f , \ , S lsIS ffi Isis 1 i® S iilS fS lslssS ll
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to demand partition irrespective of the father’s or any 
other manager’s desire, the Yyavabfira Mayukha is not 
very explicit. I t  reads in a curious way the texts of 
Sankha and Likhita and Harita, which I. have quoted as 
showing how the management of the joint property is 
to he carried on under particular contingencies1. Nila- 
kantha cites those texts, and on their authority bases 
the proposition that the father being incapable, partition 
takes place by the advice or consent of the eldest son. He 
says what in effect amounts to this that any parcener 
who is capable of supporting a family, or probably the 
author’s meaning is, that any parcener who has arrived 
a,t such an age of discretion as to he able to take 
charge of liis family, may ask for partition. From 
this right, of course the minors would be excluded. Nor 
is it clear whether the father’s incapacity for managing 
the family has anything to do with this right. At p. 38, 
the same author says :—“ Even when there is a total 
absence of common property, a partition is effected by a 
mere declaration, ‘ I am separate from thee —for parti­
tion is but a particular condition of the mind ; and this 
declaration is indicative of the same.” This is an un­
qualified declaration of a single coparcener’s right to 
divide himself, irrespective of the other members’ wish.
Nilakaiitha therefore, who in general closely follows 
Vijndneswara, may be set down as one who not only 
admits the right of an ordinary member to demand 
partition irrespective of the manager’s wish, but who 
extends that right to the son living' under the manager­
ship of a father,

The .Dayabhaga, however, by its doctrine of the father’s Bengal son 
absolute right, allows no right of partition to the son cannot do-°  °  mand parti-
while the father is alive. In para. 44, chapter I, it says Mon.

1 Mantllik, p, K)»
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Lscrrat: IV. that if the father he degraded, or retires from the world 
or dies, the sons can divide; or they can divide if the 
father wills it. Even as respects the grandfather’s pro­
perty, there may be a division when the mother is past 
child-bearing; even then it must be by the father’s will, 
which will is controlled by the condition of the mother 
being incapable of bearing any more children. But when 
there is no father in. the case, the Dayabhaga is explicit1 
that union depends upon the will of all the parceners ; and 
the author quotes Hhrada who distinctly says that the 
eldest is to support them like the father, if they he so 
willing (ichchhatah); and then Jimutavahana says that 
‘ partition may take place by the will of any one, as before 
intimated.’ Here it is not said that there should be a de­
sire on the part of the eldest as manager in order to 
bring about a partition. Then Jimutavahana quotes the 
very same text of Kdtyayam. which we have found cited 
in the Vxramitrodaya, and which provides for the man­
ner in which shares allotted to minors and absent members

S ure to be dealt with.
As indicating the separate individuality of members 

other than the manager may he cited Babaji v. Shesha 
Griri, I. L, K. 6 Bom. 593, wherein it has been held that a

I  certificate of administration may be granted for the share
of a minior who is a member of a joint Hindu family.
I t  has also been held, where a joint family consisted of 
brothers, that one of these brothers could by a will 
appoint a, guardian for his minor son. In this case the 
actual competition for guardianship was between the 
step-mother appointed as guardian by the father, and the 
natural mother, who claimed under the general principles 
of Hindu Law, to set aside her husband’s will in respect 
of the minor’s guardianship. The Court observed that

1 Days., para. 15, oh. Ill, soc. 1.
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although the mother was the natural guardian of her hKmnw ! V.

stances be supported, were any unauthorized person to 
deprive her of this right; yet the provisions of .Hindu 
Law did not prohibit a father from appointing by writing 
or by word any other person than the mother to be the 
guardian of her minor children. The will of the undi- | |
Tided member, though held to be inoperative us regards 
the disposition of the ancestral property, was not invalid ,
as regards the appointment of a guardian. This is an 
authority for showing that an undivided member has a \
capacity for appointing a guardian for his minor sons; 
this capacity being declared to be inherent in such a 
member as the father of Ms sons, its exercise no doubt 
will be unobjectionable even though there were a mnnging 
member in the case.1 Where an attempt was made to 
set up a plea in defence that a son in a Mitakshard family 
had no right to question fraudulent transfers of ancestral 
property made by the father, the Judges said that the son 
had an equal right with his father in the ancestral pro­
perty ; that he could compel his father to divide the 
property during his lifetime, and that any alienation made 
by the father after the birth of the son, without the con­
sent of the son, unless for a purpose justified by the 
Hindu Law as a legal'necessity, would not bind the son.
If therefore, the father during the minority of the son 
alienated the property in fraud of his creditors, such 
fraud would not bind the son, who was neither a party 
nor a privy to the fraud; for the son did not claim an­
cestral property through his father, his title from Ms 
birth being a title wholly independent of, and equal to 

* that of the father. The acts of the father, therefore, if 
fraudulent, could not be binding upon the son. (Babu 
Beer Kishore v. Babu Hor Bullubli, 7 W. E. 502.)

1 Soobaii Doorg-a Lul r. Rajah Xealanai.l Sing, 7 W. K. 74.
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LECTURE V.
"" ' ' I 4

ON LIMITATION AS AFFECTING THE RIGHTS OF
t h e  m e m b e r s  o f  a  j o i n t  f a m i l y .

Personal possession not necessary  to  bar lim ita tio n  in  jo in t p roperty  
Widow presumed to  be enjoying he r share—Receipt by  one m em ber 
consistent with title  of all—Act IX of 1871. A rt. 127- Occasional 
visits to  jo in t property do no t bar lim itation—U nder A ct XV of 1877, 
knowledge of being excluded the sta rting  po in t—Lim itation unknown 
to  H indu Law—Except as regards m esne profits in some oases—
R ights of a  m em ber re tu rned  after a long absence—Procedure as 

■' affected by joint family law.

liL iM  V. We have previously seen that the members of a joint 
' -—; family are said to hold a unite J possession of the property

common to all. I t  is said as between them that there is 
a unity of possession and of title. This principle of the 
unity of possession among the undivided members has 
given rise to a number of propositions in law which are 

Personal solely applicable to the case of a joint family in connee- 
notneoeasar tion with the* question of limitation and certain other 
to bar limita- questions relating to the law of procedure. Thus as early 
S p e r t y ! in t as 1862 it was held that a suit for a share of inheritance 

by a single member would not be barred by limitation if 
joint possession were shown within the period of limita­
tion; the issue in such a case being, not whether the 
plaintiff was in possession up to date of suit, but whether 
the joint possession continued up to any time within the f  
period of limitation.1 In this case the fact that the 

1 Moist; Indor Money Debee v. Raj Koran, Sp. No. W. B. 52.

'  ' 11  ̂ \ if
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' * ] m f <1 t it textile plaintiff within^ 12 years some hwmiui V. ■

of the family was held sufficient to show that the plaintiff 
had had enjoyment of his share of the family property.!
Off the other hand it was observed in a case which was 

 ̂ one to enforce a right to a share in immoveable property ’
,, °n ^ ie &r°nnd that it was family propet ty, that it was 
P H  incumbent on the plaiutiff to show that the estate within 

12 years before the institution of the suit was in the posses­
sion of persona claiming under his grandfather, namely, 
his grandmother, or mother, or that if not actually in 
their possession, that they received a portion of the 
profits from the defendant as the trustee in possession.

S This was evidently a case in which the plaintiff could not 
claim any relaxation of the law of limitation, on the ground 
of joint family, as his title was based upon inheritance 
from his maternal grandfather; and there cannot be any 
joint family as between a person and his mother’s rela­
tives.4 If it had been paternal property, the Judges would 
not have said that the property would descend from the 
grandfather to the grandmother and then to the mother.
Where two brothers domiciled in Assam had lived together, 
it was held that the DayabhSga law applied; that the 
proper question with reference to a particular property 

. was, whether it had been joint or not. ? If the property was 
joint, the fact of one brother having been in possession 
for 30 years did not affect the title of the other brother 
or those who claimed uuder him; for such possession, 
where the property was joint, was that of a trustee for 
the widow of his brother and could not he adverse to

‘ llmbiluu'hurn i\ lJhogobuttychuro, 3 W. R 173.
5 Bydonatb Ojha r. Gopaluml, 6 VV. R. 170.
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the possession by the brother’s son of a deceased Hindu 
who liad been separate would be adverse as against bis 

*&l". widow and as against those who would be bis heirs after
the death of the widow. The Judges said that the acts 
of the brother’s son, in getting a mutation of their names 
in the Collector’s rent-roll, having taken place more than 4 
12 years before the death of the widow, were hostile to  ,g 
the widow, and the possession held by them of the estate ■ 
of her husband was adverse to the widow, inasmuch as 
the husband having been found by a decision of the Court 
to have been separate in estate from his brothers, and the 
case being governed by the MiMkshara Law, the widow 
ought to have succeeded to his estate, and not the nephews,

, the husband’s brother’s sons. These latter, however,
having obtained mutation of their names, and having 
held possession of the husband’s estate for more than 12 
years prior to the death of the widow, that act was hostile , 
to the widow, and that possession adverse to her.8 Since 
under the DayafeMga law, even in a joint family, the 
widow succeeds her husband to his share of the joint 
property, and thereupon becomes a coparcener of the 
male members; in her case also therefore the principle of 
the unity of possession must apply; accordingly, if she 

Ij v Widow continues living in the family house and in commensality 
with the family, the Court readily finds as a fact, that 

ter ehare. sfce nlust ]>e receiving, in absence of evidence to the con-

B trary, payments of money or money’s worth on account of 
■ her share. In such a case limitation does not apply 
because the widow did not receive payments in money on 
account of her husband’s share and had been driven from

1 Cimtxlra Kanto Surrnah v; Buugshee D«b Snrmnti, & W. R. 61.
3 Qopal Sing v. K a n ty a  iial, 11 W. R. 0,
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the fauuly house for four or five years.* Where the Lower Lkcotk* V. 
Appellate Court h a l fouud in a case from Assam that the 
widow was actually residing upon, a portion of the family 
lands and held a portion of it in her khas possession; , .V,-|
hut that the defendant, who was a member of the joint 
family descended from a common ancestor with the deceas­
ed husband of the widow, had been managing the property 
for the last 30 years since the death of the husband; it 
was held by the High Court that this was not possession 
adverse to the widow; that in Assam the Duyabhdga 
prevailed; that under this law the widow succeeded to 
her husband’s share; that the very fact of her residing 
actually on the land and holding in her o wn sole posses­
sion a portion, of it, was sufficient to prevent limitation ; . ,■
that her name having been entered as a proprietress 
in the Collector’s register conjointly with that of the 
defendant was enough to keep alive the widow’s claim.*
The Judicial Committee have made the following observa­
tions bearing on this unity of possession, in the case of 
Chand Hurree M’aitee v. Rajah Norendro Karan Roy,
19 W. R, 231. “  I t  is perfectly well-known to all per­
sons conversant with these matters in India that the 
receipt by one member of a family may be quite con­
sistent with the title of the whole. One member of 
the family may be in receipt of one part of an estate, 
and another may be in receipt of another part of an Receipt
estate, and they may have afterwards to account the \'y om‘ ™um*7 J ' ber consis •
one to the other in respect of the excess of x-eceipts over tout with 
their respective rights.” Their Lordships held that this v 
would not amount to a proof of adverse possession on 
the part of either. In the case of Amir to Lai Bose v.

* Gobindo Chtmder Bagclii v. Kripa Moyeo Dobiu, 11 W. R. 338.
3 D«epo Debiii r. Hobi'.do Deb, 10 W. 11. U.

r i l l ;  M lOVHIllJr' . o v  A IN"'. X'AM t I .Y .  2 5 9



UmTr'rV. Rojonikanto Hitter, 23 W. R. 214, the Privy Council 
said :—“ Their Lordships are induced by the evidence to 
believe, that Earn Nursing’s widow, Soorjomoney, eon-

I  tinned to live with her deceased husband’s brothers, and
was supported by them, out. of the income of the estate, 
Nothing could' be more natural or consistent with the 
usage of Hindu families than that upon her husband’s 
death, she should continue to reside at the family dwell­
ing-house as a member of the joint family. Indeed the 
principal defendants state in their answer that 4 they 
retained their brother’s wife, the said Soorjomoney, 
and unmarried daughter under their own support and 
guidance, and they effected the marriage of the unmarried 
daughter into a suitable family and in a proper manner.’
If the widow and her daughter continued to live as the 
members of the joint family, the presumption would be 
that they were maintained out of the widow’s share, 
which she inherited from her husband unless it could be 
distinctly shown that she received only maintenance as 
distinguished from a participation in the profits of the 
estate, for even if she did not receive her full share 
of the profits, limitation would not ran against her in 

sSC; the same manner as if she had been actually dis- '
possessed of her husband’s share of the estate.” Where 
the family was admittedly a joint undivided one, the 
High Court held, that a single brother’s possession 
would be the possession of all the brothers, and there 
would be no adverse holding.1 On the other hand, 
Chief Justice Couch observed in the case of Gossain Hass 
Koondoo v. Seroo Coomaree Debia, 19 W. R. 192 “ The
question being whether a suit for the share of one of 
seven brothers in a tank was barred by the law of limita-

1 frithob Sing v. Court of Wards, 23 W. a . 272.
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1859 is dearly intended to apply to eases of joint family
property, and it says distinctly, that although it is a joint 

■ family property, the suit to enforce a right to a share in 
it must be brought within, twelve years from the date of 
the last payment to the plaintiff on account of the share.
If the law laid down by the Judge be correct, that in such 
a case it would be sufficient for the plaintiff to show that 
the property is joint family property, this provision in 
clause 13 would be practically inoperative, because all 
that the plaintiff need show is, that it is joint family- 
property. But the clause says that the action must be 
brought within twelve years from the last payment on 

' account of the share, plainly showing that the plaintiff,
to be entitled to sue, there must he something more than 
the fact of the property being joint, and the possession of 
one being therefore the possession of all." We do not 
see how effect can be given to this provision of the law 
without holding that the suit must be brought within 
twelve years from the date of the last payment on account 
of the share, where one person is in possession of the pro­
perty, or twelve years from the time of the plaintiff’s 
being in possession of his share, for we agree that it was 
not intended to bar plaintiff’s right of action where he 

: had been in possession of his share in any way within
twelve years. If he is in possession of his share, there

m ;1' . y ; . / ' ■  ;■ . j )



'

Lbctubr y. can be no payment by any person on account of his 
share, * .* *. It is not enough for the plaintiff to 
prove his title to the property which is the subject of the 
suit, and leave it to the defendant to show that the suit 
is barred by the law of limitation by proving when the 
plaintiff was last in possession.”

Some members of a Hindu family had been absent

I  from home for thirty years; it was not clear whether
they were still joint with the remaining members who 
had all along remained at home, arid had in the interval 
granted .a mokurrnree of a portion of the family property- 
The High Court held that this inokurreree could not be 
set aside by the members who hud been absent, although 
their claim as against the other members for the family 
property might not have been barred under Article 127 of 
Act IX  of 1871; for the mokurrereedar had got liis lease 
from the members of the family who were in actual pos­
session and managing the joint property, and had a per­
fectly good title, as against the whole family, unless it 
could be shown that they had acted dishonestly.1 if two 
brothers were joint in estate, on the death of one, the 

1 other would, according to the Hindu usages, be the mana­
ger and trustee for his brother’s widow. His possession 
could not be adverse as against her.3 The possession of 
one member "of a joint family is to be regarded, as the 
possession of himself and hief brothers; it is not adverse 
to the brother’s.8 In a suit by a widow to obtain her,

_ husband’s half-share in property which had belonged to the
paternal grandfather of her husband, it waiS held that if 
her husband had survived his grandfather, and thereby 
had inherited the property; then her husband and the .

1 Posh mi Ram Bhowanoc Been, 24 W. R. 310.
Bheomram OhnrVerbatty Uurric Kishm-o Ray, l W. R. 359.

3 3)eehih Sing v. Toofanee Sing, 1 W. R. 307.



defendant, another descendant of the grandfather, must L ecto ri? V.
" have formed a joint family, and the fact that the widow ■ ~™ 

lived in the same house, and in commeusality with 
the defendant was sufficient to prove her joint possessihti, ' .
so as to bar limitation.1 Since the decision of the Chief 
Justice Couch, construing clause 13, sec. J, Act XIV of '
1859, there have been two fresh enactments which govern 
the law of limitation relating to a suit for a share of joint • 
family property. The first was Article 127 of Act IX of 
1871, and the second the corresponding Article of Act XV 
of 1877. The three successive enactments may be as well 
cited here in order to see an one view the alterations made 
by the Legislature within the period of twenty years.
Clause 13 is worded as follows To suits to enforce ;
the right to share in any property, moveable or immove­
able on the ground that it is joint family property, the 
period of twelve years from the death of the person from 
whom the property alleged to he joint is said to have 
descended, or from the date of the last payment to the 
plaintiff, or any person through wliom he claims, by the 
person in the possession or management of such pro­
perty or estate on account of such alleged share.”
Under Act IX  of 1871, the provision, is, as k id  down Act :fx of 
by Article 127 of the Second Schedule, that a suit by a Alhd0 
Hindu excluded from joint family property to enforce a 
right to share therein mod! be brought within twelve 
years from the time when the plaintiff claims and is refused 
his share. Under Act XV of 1877, such a suit is to be 
brought within twelve years from the time when the 
exclusion becomes known' to the plaintiff. I t  would seem 

. that the principle of the unity of possession among the 
members of a  joint family has been put upon a stronger 
tooting by the last two Acts than it occupied before, inas-

1 Bintloo B asintv Danire v. Anundo Chancier Pa.nl, 2 W. Jl. J70. , - ,

I ' ; ' § 1



Lbcxvab y. much as at first the plaintiff had to receive payment on 
account of his share, which payment might be supposed 
to'consist even in receiving food in the family house, as 
some of the cases quoted above show. Under the Act of 
1871, there must have been a demand by the excluded 

• member, and a, refusal by the others, to set the period of 
limitation running; so that if a member did not make 
any demand, although he might not have been receiving 
anything on account of bis share for very many years, his 
right would not have yet been barred. The latest law says 
that the period runs from the plaintiff’s knowledge of his 
being excluded from the joint ehfbyment; so that under 
it, if the other members anyhow act adversely to the

B plaintiff within his knowledge,: (whereby as a reasonable
((i man he must conclude that he has been excluded, as

|y§b ;: for instance, by the sale of the joint property, and by
pllj&fsionai the.purchaser taking possession;.of the same),, possibly , 

vieit# to joint the period would run from the date of the purchaser’s 
nTr'linr̂ iimi- taking possession, unless the plaintiff was not aware of 
tawott. the fact by absence from, home or for any other reason.

In one case Mr. Justice Kemp held under clause 18, 
see. I, Ad; XIV of 1859, that occasional visits paid by 
a widow to the house of her husband’s brothers were 
not sufficient to bar limitation.1 In a, recent case, the 

. facts were that the Maharajah of Ckota^Nagpore. had
bVr1 made a grant of land to threerfbiotkeis who constituted a

joint family governed by the Mihikshara. law. The grant 
y f,; was made for the performance of certain, religious services
'! t in the temple of Juggurnath at Puri. The- plaintiff was
;; the adopted son of one of these brothers, and the defen­

dant of another. During the minority of the plaintiff, the 
defendant had managed to get himself registered in the

1 Kriubniidhono Clwwdiy v. grimoti. Ufa Coomatee ClunvdrAiu, 25 W. 
n. 87,
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' or' Wr'iflM wt Chota.-Nagpore as the sole owner of the LrxTi:RE v* 
entire family property. The High Court in fact observed 
upon this point:—<£ We strongly suspect that after the 
death of Ivumla, the defendant No. 1 took advantage of 
the tender age of the plaintiff, to depri ve him of his rights 
both as regards the property in question and his turn of 
worship, and to obtain for that purpose an exclusive 
grant fox- himself. I t  is clear from the evidence on both 
sides, that the plaintiff,lias taken some paid in the services 
of the idol, although an inferior part to that taken by 
the defendant No. 1. The only other question is with 
regard to limitation. I t  seems to have been considered 
by the Court, below, that the ordinary 12 years’ rule of 
limitation was applicable to the su it; but we think that 
the appellant is right in his contention that the case 
comes under section 1271 of the Limitation Act as being 
4 a suit brought by a person excluded from joint family 
property to enforce a right to a share therein.5 I t  is true 
that under the Act of 1877, the time in such a case begins 
to ran when the exclusion becomes known to the plaintiff; 
and it is probable that the plaintiff may have known that 

•he was excluded from the property more than 12 years 
before the su it; but by section 2 of the Act, it is provided, 
that in any suit in wldclx the period of limitation pre­
scribed by that Act is shorter than the period prescribed 
by the Act of 1871, the suit may he brought within 2 
years next after the 1st October 1877. Now under the 
Act of 1871, the 12 years under such circumstances would 
have run from the time when the plaintiff claimed and 
was refused his share (see Art. 127). I t does not _•
appear that the plaintiff ever claimed or was refused his 
share, at any rate until 1875 ; and consequently he had 
12 years from 1875 within which he brings his suit.

1 Mc-tttiiug evidently Article li'7 of the Second ScUcdnle.
3 4



Ui-njhif v. That period way shortened by the Aft of 1877; because 
the time under the latter Act would run from the time 
when the exclusion first became known to him. And 
therefore under section 2, the plaintiff was entitled to 
2 years from the 1st October 1877 to bring his suit. He 
is therefore in ample time.”1 According to this decision, 
therefore, the enactment which was the most advantage­
ous for the excluded member of a joint family was the 
provision under the Limitation Act of 1871.

In the case of Runjeet Sing v. Kooer Gujraj Sing, L.
E. 1 I. A. 9, their Lordships held that under the afore­
said clause 18 of Section 1, Act XIV of 1859, there could 
not be any adverse possession by the managing member, 
although he held the bulk of the family property, and 
although the other members had received portions of the 
joint immoveable property for their maintenance. I t  
was proved in this case that the members had continued , 
to be joint and undivided in estate and that no actual 
partition had been come to. I t was also found that 
important family expenses, such as the cost of marriages, 
had been defrayed by the manager, and entries had been 
made in the account books to that effect, and that the 
marriage of one of the members, all of whom had sepa­
rate houses and were in the habit of taking their meals 
separately, had been celebrated at the house of the mana­
ger. Their Lordships observed “ The question is, 
whether there has been a payment,” within the mean­
ing of clause IS, section 1, Act XTV of 1859, « by the 
defendant to the plaintiffs in respect of their alleged 

J , J share within twelve years before the commencement of 
the suit. Their Lordships entertaining the view they 
have expressed that ffhere was no partition, but that the 
plaintiffs took the seer land as equivalent to a payment 

.* Narafa Rhor.ia v. Lokenath Khotift; 9 C , - L A  247.
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in t aspect of their shares by. the defendant, are of opinion L«cro»« V. 
that the proceeds of those seer lands hare been substantial­
ly payments by the defendants within the meaning of 

; that section, payments which have continued to the time - 
of action brought, and that therefore the Statute of Limi­
tation does not apply.”

In the ease of Kallikisbore Boy v. Dhununjoy Roy, I. 1
I). E. 3 Cal. 228, Garth, 0. J. observed, “ The Article 127 
of the Limitation Act of 1871 provides that the period. 
of Limitation shall be 12 years, not from the time of the 
plaintiff’s exclusion, but from the time when the plaintiff 
claims and. is refused his share. Consequently if a plain­
tiff has been excluded fojŝ C* years, and he then claims his 
share and is refused, he would have 12 years from the 
time of such refusal to bring his su it; or in other words,

, he would have 62 yemra from the time of his exclusion ;t 
and if he never claims or is refused, the period within under Aoi.

* which he may bring his suit appears to be indefinite. ,XT** , knowledge of
i lus apparent inadvertence has bean rectified m the feeing c-.olud-'

•: present Limitation Act.” The last sentence infers to f  g pyintf1*"
Act XV of 1877 wherein the provision upon the subject 
is, that the time will run from the plaintiff’s knowledge of 

'LA- his being excluded. t
Upon the question as to what would amount to siieh a 

knowledge on the part of the plaintiff, it has been held 
that an order of .attachment directing the under-tenants 
upon the land which constituted the joint family property 
to cease to pay rent from a particular date, would be suffi­
cient evidence iu support of a finding that the plaintiffs 
became aware of their exclusion on the date of the attach­
ment ; H itter, J. holding that in a suit to obtain a share 
of joint family property by partition, the proper Article 
applicable was No. 127 of Act XV of 1877.1 Where,

1 GtijjK.iUt Sing v; Ibrahim, I. L. K. 3; Calc. 935.
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tercM v however, the property in suit has been in exclusive pos­
session of the defendants for upwards of 12 years, and 
where it is an admitted fact that at the time of the 
institution of the suit, there was no joint family in exis­
tence constituted by the plaintiff and the defendant, it 
has been held on the authority of Banuoo v. Kashiram,
I. L. R. 3 Cal. Sift, that it is not enough for the plain­
tiff merely to call the property in suit as joint family 
property, but it  is necessary for him to actually prove 
that fact. Garth, C. 3 ,  observed, c< The doctrine that 
because 30, 50 or 100 years ago the ancestors of the 
plaintiff and the* defendant were joint, any property in the 
possession of the defendant is to be presumed as joint 
family property, appears to me a very dangerous one. 
If that doctrine were well-founded, it would seem to 
folio!/ that, however long a Hindu may have been, in 

f§:\, exclusive possession of property, moveable or immoveable,
be would always be subject to have his title to it question­
ed by any distant member of his family, who could prove 
that at some prior period, even 100 years ago, their corn­
ea*3 ancestors were members of a joint family; and not 
only so, but that in all such cases the onus of proving that 
the property was not joint would lie upon the defendant.” 
(Abhoychurn Gliose v. Govindchunder Dey, I. L. R. 9  Cal. 
237.) In the case of Hari v. Maruti, I, L. R. 6 Bomb. 74.1, 
the High Court of Bombay held that a suit for possession of
immoveable property was not barred, simply because the

;.y, . defendant, another member of the same joint family, had
f i t '  - been in possession of the disputed property for more than 

15 years. If  the plaintiff had not made any claim, the time 
would not run against him under Article 127 of Act XV 
of 1877 until his exclusion from the property had become 
known to him. In this case apparently no circumstance 
had been alleged on the part of the defendant to indicate 
any such exclusion of the plaintiff. P*

2 6 8  LIMITATION AS AFFECTING THE BIGHTS OP



I have already said, that the Hindu Law as pjvpounded L'':i'ft:KB V' 
by the original texts had little to do with the question of Limitation 
actual possession by a,n undivided member. If an un- Hiadu law. 
divided member could prove his pedigree, his title to the 
joint property was at once established by the very law of 

^ inheritance, and it did not matter whether any such mem­
ber was in receipt of the profits arising from the property, 
or in actual possession of any part of it. There is a text 
in Yajnavalkya, sloka 24 of the Second Chapter1 which 
might seem to countenance the notion that in Hindu 
days, there prevailed a doctrine very much resembling 
that of the lapse of legal rights by limitation. That 
sloka says, that if a person sees another enjoy his lands for 
twenty years, or sees another appropi'i ate and use his move- 
able property for ten years without protest, lie incurs a 
loss thereof. The very distinction made in this sloka be­
tween immoveable a.:ud moveable property in respect of the 
period during which the adverse enjoyment of each must 
respectively go on without protest would at once induce 
a modern jurist to conclude that this is a clear declaration 
of the law of limitation. Such a conclusion would not 
remain unconfirmed by many other texts cited in the 
MMksliara in connection with its comments upon this 
sloka, and also in connection with its discussion of the 
topic of title, and of the topic of possession as securing 
proprietary right. Those texts might be quoted as embody­
ing a rudimentary law of limitation, and as evidencing a 
suiticiently advanced condition of the substantive law to 
necessitate recourse to that expedient of putting an end to 
litigation. But, however that may be, the commentators 
on the Eifihi texts distinctly deny that rights can cease to 
exist simply because they have not been asserted or 
enjoyed for a particular number of years. We must 

1 Mandlik's Ed. p. 203,*

77-77 7 “ 7’ ' .y-C-. • 7- ‘ 77 *' ' ? ' .



Lk< nmi! V. therefore suppose that although in the days of some of 
the Kishis, suc.li* as Yiijnavalkya and Uarita, Hindu 
law had made a progress which is implied, by the re­
cognition of prescriptive rights, or rights created by long 
possession or enjoyment, the progress was cheeked in the 
time of the commentators, at the head of whom stands ^  
Vijnaneswara. He, in his comments upon the above 
named sloka 24 of the Second Chapter of Yijn&valkya, 
dwells upon the question at great l^g th . He sets out by 
raising the difficulty,—-How can rights cease to exist,

. _ because a person fails to make a protest 9 Neither popu-
';y, lar usage nor scriptural authority anywhere supports

the notion that absence of protest, like an act of gift or of 
sale, operates in transferring proprietary right from one' 
person to another. Nor can it he said that an enjoyment '

!y|d„ or possession for twenty years creates proprietary right.
At best such an enjoyment can be hut evidence of pro- 
prietary righ t; what is simply evidence cannot be the 

’ cause of the accrual of the right. He then quotes a text
of Gauta ma, one of the Tiiaki authorities, who has enumer­
ated in a clear manner the circumstances under which 
proprietary right does arise; or rather, as the Rishi puts 
it, under which a person becomes the owner of some par­
ticular subject of proprietary right. This text is quoted 
by all the commentators, and forms a part of para. 8, 
sec. I, chap. I of Cole brooked a Mitakshard. In the foot- 

;* note the translator gives a reference to this text of
Qn.uta.ma. from the Institutes of that Rishi. The same 

: text is again quoted in the Mitakshara under the above- 
; named sloka 24 of the Second. Chapter of Ydjnavalkya.
■„ , This part of the Mitakshara, full of interesting informa­

tion, is not a part of Oolebrooke’p translation. T shall 
here give an abstract of it, so far as may be relevant to 
the question of the discontinuance of proprietary right by 

1 . ' i i v , f t  v ,i*
r - . g ;  ' i
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lapse of time. I t  w ill  be found at jj. 41 of the original Lroj™  ' 
Sanscrit, Now the purport of Gautama's text is, that a 
person can be the owner of property, either by means of .
inheritance, or by sale, or by partition, or appropriation 
of something that did not previously belong to anybody, 
or by the iinding of hidden wealth. To these moans of 
acquiring property must be added the act of acceptance 

; on the part of a Brahman, that of conquest on. the part of 
a soldier, and wages on the part of the two other castes.
Vijnaneswara argues that in this enumeration there is no 

. mention of long possession or prescription as an expe­
dient for acquiring proprietary right. Nor, continues 
Vijnaneswara, can we found the notion of long posses­
sion creating proprietary right on that very text of 
Y aj navalkya, construing Mm as declaring that twenty 
years’ possession is a cause of ./.'ownership ; for the causes 
of ownership must be ascertained from popular usage, nbt 
from the texts, of the Rishis. He then points out certain 
other texts which declare the liability to punishment 
suited to a thief, of one who seizes and enjoys property 
without title, although his enjoyment may have conti­
nued for many hundreds of years. Nor can it be contended, 
he adds, that although the right does not lapse, yet a .suit 
for the recovery of such property after it had been ad­
versely enjoyed for twenty and ten years respectively, would 
be ineffectual. For it would be inequitable to hold that 
where there is a right, there should not be a remedy.
A suit is nothing but an expedient for enforcing a rig h t; 
and the cardinal principle which regulates the conduct 
of a suit is, that truth should be found out by all means 
in the power of the tribunal; and if an enquiry in that 
direction ends in establishing a particular state of things 
as true, the suit will have to be decided in accordance
therewith. For these reasons, VijnSnetmtm concludes

HBEfe&Y." d,'
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hM1' *B v ' tllllt t,1(i text of l^ jna  valkya ̂ s t  he construed differently 
from its appare® sense. That construction is that the 
loss takes place not of the land or of the moveable pro­
perty itself, but of its profits. This is the intention of 
the text. That is to say, after an adverse enjoyment for 

n5 r f T “  tw6niy ***** without m y  Potest on the part of the owner, 
menus profits although the owner on principles of justice and equity 

. • , Ui some oases. gefcs back the field, yet he does not get any ‘ fruits ’ (that 
is the word used in the original) for the interval. The 
reason therefor being that he did not protest, whereby 
he committed a laches; and also because there is this 

' authoritative text. If, however, the enjoyment has been
without his knowledge, or in his absence, or in such a 
way that he could not be cognizant of the fact, then he. 
must obtain the mesne profits also ; since the text1 speaks 
of one who sees another enjoy. Again, if he sees and 
protests, then also he recovers the mesne profits ; for the 
text speaks of one who does not protest. Furthermore, 
'within twenty years, although the adverse enjoyment may 
have been with one’s knowledge and without protest, he 
should get back the profits ; for the text speaks of twenty 
years. I t  might no doubt be argued, says the author, 
that even these profits are the property of the rightful 
owner, and if the original property does net lapse, there 
is ho reason why its profits should do so. To this argu­
ment the author answers that there would be force in 
such reasoning if the profits had been in existence after 
so long a period as twenty or ten years; for instance, 
areea-nut trees or jack trees may have grown upon the

1 TOiiTsfWT wrfw #  i
- trim, wstrmwrai w«w n

Yiiju. eh. II, si. 24.
“ If on* sees and does not protest, he loses in twenty years land which 

has been enjoyed by another ; movoable property ho loses in ton years.”

£>■;
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land ; awl t i e  la.]i'I recovered along will; them. On t<*cxoi« Y,-
the other hand, some fruits must be eons*lined during the
wrongful possession; as regards these, they being no
longer in existence, there cannot be any ownership in
respect of a non-existent substance. Since, however,
another Eis'ix text cited before declares that a person '
enjoying for even many hundred years, but without title,
should be punished by the king with the same punishment
which is meted out to a thief, it might bo supposed that
when land is recovered, what was consumed twenty years
ago should be taken an account of, and the payment of a.

{ proper compensation for the same in the shape of money 
should be enforced from the wrong-doer. In order to 
negative such a supposition, Yajnavalkya says that the 
rightful owner has no right to obtain such compensation 
for what was consumed by the wrong-doer twenty years 
prior to the making of the claim by the rightful owner.
This in fact is a special rule overriding the general prin­
ciple that a thief or robber is to be compelled to give 
back what was stolen, either by restoring the article itself, 
or by paying a proper compensation in the shape of 
money. The punishment by the king, however, adds the 
a uthor, must in every case take place, even after twenty- 
years j since enjoyment of another person’s property 
without a title, is declared to be legally punishable in 
every case, and since there is no special rule limiting* 
the rule. Therefore, as Vijniineswara winds it up, the 
true conclusion is that inasmuch as there has been a 
laches on the part of the owner, and. inasmuch as there 
is this express Bishi text, fruits that have disappeared by 
consumption cannot be got back after twenty years.
What the t fru its’ of a moveable property are is hot 
clear from, this passage; but I apprehend, from indi- '
cations given in other parts of the work, that the mean* 

oo
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be exptai n?<l by supposing the case of a milch cow; 
which may belong to one person, and may have been wrong-, 
folly Seized by another. After ten years, the rightful 
owner could recover the cow from the misappropriator; 
but he could not, under this Hindu Limitation law, get 

. back the price of milk produced by the cow beyond ten i 
years before the making of the claim. He might, how- 
ever, get back all the calves brought forth. Similar 

' illustrations might be supposed with regard to some other
descriptions of moveable property, as a boat for hire, and 
a bullock for bearing burdens, and so forth.

A like spirit is manifested in a  passage of the Smrifci 
{ Chandrikd, the author devoting a special section upon

m™vher\-e- * ^U' r*gkts °f the member of a joint family returned 
twined after home after a long absence in a foreign country, when 
®eace' lb the partition of the joint family property has already 

been effected by the other members. I allude to paras.
21 to 26 of the 18th chapter of that; work. The sum 

f] and substance of the law propounded in this passage is,
' that where a parcener has absented himself from %ome 

and been resident in a remote country, during which 
interval the family estate has been divided by the other 
parceners, he after Mr return is entitled only to half a, • 
share, which is to he made up out of the shares already * 
allotted to the other parceners. This proposition is based 

| |  upon th e f olio wing texts of Brihaspati : £< If a man leaves
the common family and resides in another country, lie will 
get on his return only half a share. There is no doubt 

■ ’ ■ in this.” This text is thus explained by the author of
the Smriti Chandrika, « Where one quits the place of 

|  : residence of all liis relations, and goes away to a very re­
mote region, and the other parceners not knowing whether 
he is alive or not, make a partition among themselves of

i -  ■■■ ~ m



the whole estate,—if lie should subsequently arrive, only haoagBa. V.

S half a share is to be given to him out of the estate already 
divided. In such a ease, as the division was made from 
ignorance of the existence of the absentee, and the absence 
was attributable to his fault, the alternative of giving 
him a full share in the estate has not been prescribed in 
his case. Hence it has been asserted a t the conclusion, of 
the passage that there is no doubt in this.” A like b
share is to be given also to one returning after a long 
absence, subsequent to partition. If the heir of an 
absentee, such as a grandson or the like, returns after 
partition, he will receive a share of only hereditary pro­
perty. Where the lineal descendants of an absentee 
whom the neighbours and other inhabitants know by tradi­
tion to be the proprietor, appear, his kinsmen are to 
surrender to them his share of only the landed property, 
though there may be other hereditary wealth. An ab- 

' sen tee appearing shall, subject to the above rules, 
receive a share of such wealth only as he proves, by 
tests, divine or human, to be common property. The Rishi 
texts upon which these propositions of law are founded, 
consist in five si okas of Brihaspati. The first has been 
already set forth. The 2nd runs thus :—“ Debts or docu­
ments, or a house or a field,—if all this be property 
belonging to one’s paternal grandfather,—he although 
long absent and away from home, should, when come 
back, receive a share.’" The 8rd si oka is as follows :—
“ Whether it be the third or the fifth or even the 
seventh,—on his name and parentage being ascertained,

• he should receive a share in what has come down in 
succession.” The fourth sloka is as follows :—“ He whom 
aged persons dwelling on ell sides round know by tradi­
tion to be the proprietor,—to his progeny when come 
back those born in tlxe same family should allot the land.”

a jp f



H ;  276' uKiTATiojr as JOHnso-mra the m aim  or

t.tcidbb V. Tlie fifth aloka is as f o l l o w s W h e t h e r  a partition has 
been made or has not been made, in every ease where the 
heir asserts a claim,-—he should get a share in whatever

That a co-sharer returning after a long absence receives 
only half a share is what I gather from Kristnasawmy 
Iyer’s translation of the Smriti Chandrxka. On referring to 
the original Sanscrit of that work as edited by Pundit 
Bharatehandra Siromani, I  find that the word, which in 
the text made use of by the translator must have been 

' ■ evidently Ardhasah, (half share) is printed ns Arthmuh,
which is rather obscure, but may mean, “ from the

I  wealth.” In  another part of the passage also there
seems to he a -gimilaa* discrepancy between the -text be­
fore the translator and that before the Pundit editor, one 
text evidently containing a word which means half, and 
the other another word which means wealth, I t is difficult 
to settle the real text of Brihaspati here, I would prefer ' 
the Pundit’s text, inasmuch as the author of the Suiriti 

. Chandrika does not give any reason, why "a member 
■ come back after a long absence should receive half a 

share, and why his progeny should receive the lull share 
‘of the landed property; as declared in the fourth sloka 
cited , above. If the Pundit editor’s text be correct, then 

|  the law, according to the Smriti Ohandrik%,‘ would stand
V  thus :—How long soever a parcener may have been absent

from home, when b e comes home after a general partition,'' 
i> he receives his proper share from the existing divided ' ■ '

estate. - " -
This passage of the Smriti Chandrika is an authority-^ 

for holding that there is no limitation as between un- 
divided members of a joint Hindu family; if the law, 
as it was enacted by the Limitation Act of 1871, had 

. not been altered by the later enactment of 1877, the



THE UEMBEE8 OF A JOINT

Law of Limitation relating to this matter would have LreTrnta v, 
conformed almost exactly to the principles deducible from 
the Original texts.

As regards the question how far the procedure in a 
suit is affected by the circumstance of a party to the 
suit being a member of a joint family, it has been held, 
when the family consists of a father and his son govern­
ed by the Mitakshanf law, that a single member has 
no right to sue alone for the recovery of property be­
longing to the whole family. I t  wits observed, ** The a8 
plaintiff is not the sole person entitled to the property joint family 
which he seeks to recover, because his father who is not aw‘ 
a party to the suit is admittedly a member of the same 
joint family with the plaintiff. Of course if the plaintiff 
could not induce his father to join with him iu bringing 
the suit, he might have made him a defendant, and so 
brought before the Court all the persons who were jointly 
interested in the property sought to be recovered.” The 
reason assigned for this incapacity of a single member is

g said to be, that the other members interested in the dis­
puted property would not be bound by the decree, which 
could not be made use of as a bar or otherwise by the de­
fendant in any future proceedings which the other mem­
bers might think proper to institute. (Grocool Persad v.
Etwaree Mali to, 20 W. R. 188.) Something very similar 
seems to have been in the mind of Markby, J. who said 
on one occasion,—“ As the properties claimed are all por­
tions of the joint family property, the plaintiff’s claim 
for a decree declaring his right to a four-anna share 

, and for possession thereof cannot be granted, although 
his title to the said four-anna share is not disputed.
I t  seems to me tb »  the answer given by the Pull Bench 
in the case of Sudaburt Persad Sahoo, 12 W. R. F. B.
1, to the 2nd of the two questions which we propound-
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278 iAnirnvno-N A.> \t'vv<'n.iw inn r;<.ht-

L ectori: V. e<j precludes us from giving any such decree, As I  have 
said, whether or no I concur in the principles laid down 
by these answers, I feel bound to apply them to the cases 
before us. And so doing it seems to me impossible to. 
give the plaintiff a decree which he claims, which is a 
separate decree for possession for hie four-anna share.” 
(Sudaburt Persad Sahoo v. Loti: Ali Khan, 14 W. R. 839, 
see page 844.) Upon a similar principle, it has been held 
that an eight anna shareholder in four mouzas out of six 
Which constituted one revenue-paying estate was not 
entitled to sue alone under either section 10 or section 11 
of Act XI of 1859, because he cannot bring himself under 
the words of section 10, and is not “ a recorded sharer of 
a joint estate held in common tenancy ” within that see-

i tion. Neither is he “ a, recorded sharer of a joint estate, 
whose share consists of a specific portion of the land of 
the estate,” tor he has only an undivided moiety of four 

: ’ mouzas out of six. There are other sharers who, together
with him constitute the entity which, will be the sharer 
whose share consists of four mouzas out of six. I f  he 
had been joined with his co-sharers of the four mouzas, he 
might possibly have come before the Court with them 
as a party entitled to sue under section 11. (Nunhoo 
Sahai v. Rampershad Narain Sing, 21 W. R. 88.) In the 
case of Cheyt Narain Sing v. Btmwari Sing, 28 W. R.

g 89o, Hitter, J. observed; “ with respect to the first 
ground urged in Special Appeal, it seems to us that the 

:, plaintiff, if proved to be still a member of a joint Hindu
family, would be precluded from maintaining a suit for

I

 his specific share which would devolve upon him on
partition.” •



LECTURE VI.

ON EIGHT TO MAINTENANCE.

Male member’s right to food and raiment—Legal and moral obligations— Lkc-mrjs \rl.
■ Hardly known out of the Bengal School—In Bengal, doubtful if soil 
can demand maintenance from father—Male members’ wires entitled

8 to maintenance—Wife co-owner with husband—But not to all intents
and purposes—Wife entitled to separate maintenance for a just 
canse—Maintenance a charge upon hnsband’s estate—Wife’s main­
tenance in Bombay—Marrying a second wife no cause for separate 
maintenance—Superseded wife’s rights nntler original texts—Widow’s 
right to maintenance—As understood by the Allahabad High Court —
Widow’s maintenance in Madras—In Bombay—Widow’s maintenance 
a charge on. joint property—Purchases without notice relieved from 
widow’s maintenance right—Modern case-law as to widows’ main­
tenance not consonant with Rishi torts—Fraudnlent purchaser bound 
to pay widow’s maiuconnnce—Widow’s right to residence—Mot affect­
ed by the doctrine of f a c t u m  v a l e t —Widow may lire elsewhere than 
in her husband’s house—Separate maintenance from small joint 
property not allowed—Amount allowed in olden times—Amount once 
fixed may be altered—Eemale member occasionally entitled to man- /
tenance in a double capacity—Limitation as to maintenance—Right 
of a daughter-in-law to maintenance—Texts relating to female mem­
bers’ right—Maintenance-right treated scantily in Nibandha treatises— 
Daughter-in-law’s maintenance in Bengal—Jagarmtitha’s influence on 
t.ho development of Bengal law—Khetrairloni Dasi v. Kasinath Da?—
Position of Mitakshnrf daughter-in-law more secure—Other female 
members—How to make a maintenance right, secure.

In tins Lecture I  shall take up the subject of main­
tenance, so far as it  bears upon the law of the Joint Family.
In dealing with this part of the joint family law, T shall 
first consider the right to maintenance as vested in the 
male members, then*the ease of the wife, of the widow, of 

■' the daughter-in-law, and lastly of the other female mem­
bers.

:
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. Lecicbb Vi. Under the law of the four Schools other than the Bengal

K one, the male members are, as a rule, interested in the 
entire property belonging to the family. If the family- 
consists of a father and his sons, and if the property is 
ancestral, the sons have a joint right in the property.
The father may he the manager; in fact, he has a right 
to be the head of the family; the control over the un- 

„ lo TOCJB-divided effects rests with him. Bat the sons certainly 
rigM Jo have a right to receive food and raiment at his hand, 

mcut. ' which being withheld, they, I apprehend, can compel 
him by a suit, to make arrangements for the family being 
provided with the'means of subsistence. Any direct text 
laying down such a rule may not possibly be found ; but 

h . there are texts which by necessary implication sanction
such a rule. Thus the Mit&kshara, which is an authority 
in all the four schools mentioned above, quotes two 
slokas of Yyasa in chapter I, section 1, para. 27, the 

; last of which purports to say that all persons in existence
within the family have a desire or necessity for subsis­
tence ; for this reason, the gift or sale of even self- 
acquired immoveable property would be improper. In  the 
next section, Vijmineswara sanctions an alienation of 
immoveable property in order to procure subsistence for 
the family, when the co-owners, such aa the sons and the 
grandsons are minors, and therefore incapable of con­
senting to the alienation. Here prominence is given to 
the necessity for procuring maintenance for the 'family jj 
and it would be unreasonable to suppose that persons 
having a substantive right in the property should not 
have the subordinate right of demanding maintenance.
The same right, of the male members, to maintenance 
out of the joint property, is further inferrible from other 
parts of the four leading authorities of the above-named ■ 
four schools, among whom there is hardly any difference

: ■ V' ; . i • ... *; , . . . .  * - / ' } <  .V •' V ' i t
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upon this point, so far as the original texts are concerned. I*bctpm VI.. 
Thus in the MitSbshara, chapter II, section 10, para. 5 
says, after persona disqualified for taking a share in the 
inheritance have been enumerated, that these disqualified 
members of a family, though entitled to no allotment out 
of the joint property, are yet to he maintained by the 
others, who, unless they give them food and raiment, would 
be committing a sin that will entail upon them what is 
called a fallen state {pdtitya) or degradation. "For this 
proposition, Maim is quoted, who in sloka 202 of his 9th 
chapter, declares that to all these disqualified persons, 
it is proper to give, until the end of their lives, food 
and raiment, since if a  person does not supply them 
with such subsistence, he becomes ‘ fallen ’—such is the 
language of Manu. Kulluka explains the same by saying 
that the person not giving the same becomes a e sinner.’
Here I may remark, by the way, that our modern ad­
ministrators of justice are apt to suppose, when such 
language is used in the original texts, that the language 
implies only a moral obligation, hut does not impose any 
legal duty upon the person who is threatened with the 
risk of committing a sin. Thus I  find in the judg­
ment of Sir Barnes Peaeoek, in the well-known Full.
Bench case of Khettur Money Dossee v. Kasheenath Das,
(see 10 W. E. F. B. p. 92), certain observations- made by 
the eminent Chief Justice, which might lead one to' sup­
pose that no legal obligation can be inferred from the 
original texts unless they provide that the king should 
fine the person evading or neglecting to perform the 
duty promulgated by the text. Similarly in a recent Full 
Bench case decided by the High Court of Bombay, in 
which the Chief Justice Westropp delivered one of the 
most learned and elaborate decisions on the subject of 
maintenance,1 I find that the Chief Justice remarked (see 

1 Bnvitri Bai -ivLuxmi Bai, I. L. B. 3 Bom. 873.
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The above rule laid down by modem tribunals for 
distinguishing legal and moral obligations would fail if 
applied to Mann’s text declaring the right of disqualified 
members of a family to food and -raiment. That this ' 
right is legally enforceable will I believe be admitted by 
all. Sir Barnes Peacock in the judgment already quoted 
from, elsewhere says that disqualified persons are members 
of the family in which they are born, and that though on. 
the one hand they do not share in the joint estate, yet 
on the other, their maintenance is a charge on the estate, 
which bnt for the disqualification they would share with 
the qualified members.1

The truth is that the distinction, between legal and 
W n d'l.i ofm0rai Obligations is hardly known out of the Bengal , 
Mu Bengal School. I t  was invented by this school, in order to 
School. make that wide departure from the general body of

Hindu Law,.—the departure which consists in giving 
absolute power to the father over the joint ancestral 
property. The hint has been largely availed of by 
modern Courts, which under the bouuden duty of ad­
ministering Hindu law, have resorted to this expedient 
in order to avoid the’ manifest inconvenience of an 
unqualified application ancient principles suited to 
a state of society widely different from what we see in 
the present day. Ancient Hindu law, in fact, in many 
instances acts like the Procrustean bed upon the 
growing necessities of the present advanced stage. 
The old legal shell is too narrow to accommodate the 
grown-up modern social organism. Beal conformity tt> 
Hindu law as it originally stood is not possible for the 
present Hindu society; the judges, therefore, unable 

1 Vide p. 91, col. 2, para. 5, 10 W. H. Full Beaeli Ruliiiga,



openly to repudiate its rules, have adopted principles hscTtrius rv, 
which ensure a simulated and outward conformity to the 
ancient law. In this proceeding, the judges have trodden 
on tire footsteps of Jimutavabana, whose severance from 
the traditional system must have marked an era in the 
development of Hindu law.

With regard to the passage from the Mitakshara quoted 
above, relating to the disqualified persons, I  have cited it 
to show that the male members in general have a right 
to maintenance out of the joint property, since even those 
debarred from claiming a substantive interest are declared 
to have that right. All the five schools are unanimous on 
this point.1 VivudachinUmani quotes sloka 143 of the 
second chapter of Yajnavalkya, which has been thus 
translated (p. 243) : « An outcast and his son, an impotent 
person, one lame, a madman, an idiot, one bora blind, he 
who is afflicted with an incurable disease, and the like, 
must be maintained without any allotment of shares.”
Vachaspati Misra does not add any observation of his 
own to this declaration of a disqualified person’s right to 
maintenance, but seems silently to endorse what is incul­
cated by the Eishi text. Upon this point, the Smriti 
ChandriM of the Madras School has dwelt a little more 
discursively.® The author first enumerates the disqualified 
persons and then adds that ail these disqualified persons 
must be maintained; for an authority he quotes the same 
text of Yajnavalkya which we have found quoted in the 
Vivada Chintamani. He then says, that this maintenance 
is to be supplied by those who take the inheritance. I 
believe that Smriti Chandrika is the only original authority 
which is thus explicit as to the party liable to maintain 
excluded members ; though the other original authorities

1 Vi'ramitrodaya, cb. VIII, sec. 2.
2 Chapter V, para. 20 a t .so j.
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:ticnrs* vi. pretty plainly leave the same to be inferred from the 
context. As to the party liable to maintain, the Smriti 
Chandrika cites a text from Vialinu,the meaning of which is 
that these persons should be given food and raiment by the 
participators of the inherited wealth. Then the author 
cites the same text of Mann which we find quoted in both 
the Mitakshara and the Virainitrodaya, and which is an 
authority for saying that the excluded persons have a 
legal claim to a lifelong subsistence. Then the author 
quotes a text of Kafcyayana which being literally trans­
lated, would stand thus:—“ Food and raiment, till the 
end of life, must he given by the bandhus. In default 
of even the bamllvm,—one should get the father’s 
wealth. The kinsmen, who have received wealth other 
than paternal, should not be made to give.” This 
text of Kdtydyana is explained by the author of the 
Smriti Chandrika as meaning that the landkus, or the 
kinsmen of the excluded person,-—the participators of

; his father’s property—should give food and raiment, as
laid down by Manu and others. The sense of the latter 
portion of Kntyayana’s text is that if the kinsmen have 
not participated in the excluded person’s paternal wealth, 
then the king, in other words, the Courts of Justice, should 
not compel the excluded person’s kinsmen to maintain 
him. If a kinsman has fibt accepted or taken or received 
the excluded person’s paternal wealth, then it is not 
necessary for him to maintain the excluded person. I 
may here remark that in modern decisions relating to the 
light of maintenance, we often find it propounded as a 
principle that a right to maintenance possessed by one 
Hindu against another is generally based upon the equity, 
casting that liability upon him who exdndes another 
from participating in the wealth of a third person.

§ J; This principle explains the rule which makes it incumbent

| f ;  ■



upon ;i brother irl f  .Mitnksliarfi family to maintain the Ijihuom VI. 
widow' of Lis undivided brother/-" Why should such a 
brother maintain the said widow'? The answer is—he 
being undivided, prevents the widow from taking the 
property of her husband after his death; he takes that 
property; he in fact is in her way; therefore equity 
casts this liability upon him. Similarly in the case of 
disqualified members j for qualified members delude them 
from sharing in the Joint property j therefore equity makes 

' it incumbent upon the qualified members to maintain 
the disqualified ones. I  find the principle propounded by 
Norman, C. J. in Bajomoney Dossee v. Shibchnnder 
Mullik, 2 Hyde 108, cited in p. 616, I. L. 11. 2 Bom.; 
the words of the Chief Justice were—“The present 
ease is wholly distinguishable from those where an 
heir takes property, subject to the obligation of main­
taining persons excluded from inheritance out of the 
estate of the deceased proprietor, or whom the deceased 
proprietor was morally bound to maintain, In  such cases 
the Hindu Law seems to annex the duty as a burden on 
the inheritance in the hands of the heir, and the right 
of the party claiming maintenance appears to be a legal 
right analogous to the right of property.5 Continuing 
the passage of- the Smriti Chandrika, I  find it stated on 
the authority of Devala, that* some o f . the excluded 
persons are not entitled even to m aintenancefor Devala 
says that food and raiment are given to those other 
than the ‘fallen person.5 To which Smriti Chandrika 
adds that the issue of a ‘ fallen person is also fallen ; 
such issue therefore has no right to maintenance.5 
From a text of Vasistha, the author makes out another 
disqualified person, namely, one who has become a reli­
gious mendicant, or one who having so become is unable to 
conform to the rules of that life, and re-assumes tlie con-



L" ' ' : l  u ' ' ^ otl “■ householder. Both a,'religions mendicant and

I one re-assuming the householder’s life are excluded not 
only from a share, but even from an allowance for sub­
sistence.

Referring to the Vyavahitra-miyukha, I find it laid 
down (chapter TV, section 11, verse 9) that persons ex- 'Hf! 
eluded must be maintained during life by those who 
take the inheritance. Then the same text of Maim, 
chapter IX, sloka 202, is quoted which has been cited in 
the Mitiikshard and the Viramitrodaya; and also V£jna- 
valkya, chapter II, sloka 141, which has been quoted'

77:7 in the YivcidachmMmam, and which declares the excluded
person’s right to maintenance,

IVoin all these authorities, the proposition that male 
members of a joint family possess an inherent right to 
have provision made for their subsistence by the person, , 
whoever he may be,* that stands out us the head of the 

" e a S m f 1 faniiIJ ’ is cleai-1J deducible. As regards the Bengal 
Tn°!ni school, however, the same proposition is not free from 
maintenance doubt, when the family is composed of a father and his 
from  father, sons, although there may be some ancestral property 

in the hands of the family. In favour of the sons’ right 
' 1° maintenance in such a case, it may be advanced, that

admitting the father’s power to be. absolute over the 
ancestral property, this absolute power contemplates 
only his right to alienate the same ;—but where no 

/  alienations have been actually made, there is nothing to
prevent the sons from asserting a right to subsistence out 
of the ancestral estate. The power of the father has been 
discussed by Jimutavahana in paras. '20—81 of Chapter II  
of the Dayabhagn. The 'purport of this passage may 

g:(A;:7 thus set forth. “ As regards ancestral property,
when the partition is made by the father, he takes a 
doable share; it is also the father with whom rests



the choice of making a partition at all. Even though, i-kctmk VI. 
the property be ancestral, in Bengal the sons cannot de­
mand that it shall be shared and allotments shall be given 
to them. Whether a division shall be made or not, the 
father alone, will decide. If any ancestral property was __ 
lost to the family, and the father by exerting himself '*31'
recovers the same, such property also must become the 
self-acquisition of the father. At the time of the parti­
tion, the father may share it with his sons, or may not 
share i t ; but may wholly appropriate it to himself. The 
same power, however, the father has not with regard to 
other ancestral property. If he thinks of making a parti­
tion, he must of force give shares to his sons ; though he 
may reserve a double share out of it for himself; and he

•  may postpone the actual partition to any date he chooses.
Again, moveable ancestral property is entirely at his dis­
posal, for Yajnavalkya has in one sloka said that the 
father is the lord of pearls, and gems and corals,—of all 
forsooth; though of the whole immoveable property, 
neither is the father nor the grandfather the lord., From 
this text of Yajnavalkya, it follows that ancestral move- 
able property, even the whole of it, can be given away or 
sold or otherwise disposed of by the father ; but not 
immoveable property, nor the nibandha or periodical re­
ceipt accruing from land.1 And since Yajnavalkya says 
that of the whole of the immoveable property, neither 
is the father nor the grandfather the lord, we must 
give some force to this word whole. In other words, we 
must take the meaning of Yajnavalkya to be that the 

.father cannot dispose of the whole, but he can dispose of 
’a part, of the ancestral property. The reason for prohi­
biting the disposal of the whole ancestral property is, that

1 Wo shall subsequently consider the n a tu re  of a  nibandha more a t 
length.

*
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23.- KI.SHT To MA.'XTFSANOK.
V . ' .
I ixoxobk vi. the subsistence of the family depends upon i t .  To

provide subsistence for the family is an indispensable 
duty. Manu says that the approved means of attaining 
happiness in the next world is to provide maintenance for 
those who depend upon us. If they are left in misery,

<$wjk the he'll would be in prospect for him who neglects 
them; for this reason dependents must be provided 
with subsistence. From this it is gathered that the 
father is not prohibited from alienating a small por­
tion of the ancestral property, if such alienation does not 

| |  interfere with the comfortable subsistence of the family.
If, however, the family cannot be maintained without 
alienating the whole ancestral property, even the whole 
may be alienated for the purpose of subsistence, since the 
revealed law expressly declares that one must at all events 
be guided by the instinct of self-preservation. I t  is true ' i p  
that Vyasa in a couple of verses seems to say that a single 
individual is not competent to make a sale or gift, in the 
absence of a consent on the part of the others, of the 
whole immoveable property—property common to the 
family; whether separated or unsepa,rated, the persons 
called sapindas have an equal right in the im moveable 

||X ;i property; and a single person is incompetent to effect a
gift or pledge or sale. But these two slokas should not 
be cited as authority negativing the right of one to d is - . 
pose of property belonging to himself ; a man having a 
right to property must be supposed to have a power to do 
just as he likes with the same. The text of Vyasa simply 
reprehends the conduct of a person of had character, who 
unmindful of the claims of the family to receive subsis­
tence out of the family funds, dissipates such funds and 
brings misery upon the family.” I  have already said that 
this passage is rather obscure, From it we cannot 
gather whether Jbnutavdhana admits the father’s



power to alienate ancestral property, even though the Lectthk VI 
father were thereby to bring on the starvation of the 
family. At the same time this passage is ordinarily ap­
pealed to as the textual authority of the Bengal school 
for the father’s absolute power over ancestral property.
However that may be, so far as the subject of maintenance 
is concerned, it may fairly he argued on the strength of 
this passage that even in Bengal, where there is ancestral 
property, and the sons live in commensality with the 
father, the sons can claim maintenance at his hand, and 
may even enforce that claim by a suit in a Court of 
Justice. Howsoever absolute the father may he with 
regard to such ancestral property in the matter of making 
an alienation, so long as the father retains it in his hands, 
the authorities seem to set a limit to his caprice. In 

: making a partition, he is restricted to taking a double

R Share. If his right be so  very absolute, why should he 
not take three-fourths, or even the whole? In Bengal, 
therefore, ancestral property actually in the father’s hands 
may probably be charged with the sons’ maintenance.
I t cannot but he owned, however, that this right must be 
extremely precarious. If  the father has quarrelled with 
his sons, and is seriously desirous to cut them off from 

\ a l l  participa tion in the hereditary estate, all that he need 
do îs to sell the estate. Then the sale is only a morally 
culpable act, not invalid in the eye of law. Considering 
the general consensus of opinion among the lawyers us to 

. the Bengal father’s absolute right over ancestral property, 
iobh a sale would hardly be regarded as subject to a 

,v \  charge for the maintenance of the sons, even though the
- purchaser took with notice. In spite of the circumstance

\  that Jmidta- vahana gives a great prominence to the duty 
».*. maintaining the family, his declaration that sons have
" v \  no'wght during their father’s life, so often repeated in 

' • 37 '
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Li'c'ivhk Vi his -work and so laboriously established by a general 
comparison of the early Rishi texts, is a fatal stumbling- 
block in the way of a Bengal son’s right to maintenance. 
There is scarcely any case law upon the point. The deci­
sion 1 have already once quoted from the 12th Vol. of the .. : 
Weekly [Reporter, p. 494 (see ante, p. 22(5) does not 
mention whether there was any ancestral property in the 
hands of the father who was sued by his grown up son.
I t may be that if the father had been in possession of 
ancestral property, the judgment of the High Court would

I

have been otherwise. This would seein to be so if we 
consider the very cautious expressions used by Sir Barnes 
Peacock in the Full Bench ease of JKhetter Money Dossee 
v. Kashinath Das, 9 W. R, 418. He there says, “ There 
is no allegation in the plaint that the defendant has any 
ancestral property or any property upon which the plain- _ 
tiff’s maintenance is a charge,” (page 421). Again he 
says, “ There is no ancestral property upon which the l  
daughter-in-law has a charge .for maintenance. This is 
rlbt a question, of a charge upon an inheritance. The 
father-in-law is not stated to have inherited anything.”

(p. 423, Col. 1, para.. 2.)
On. referring to Chapter V of the Daydbhnga, which 

deals with the subject of disqualified members, we find
the same sloka of Y ajnava,Iliya which, we have seen cited 
in the Vivadachinhimani and the Smriti Chamlrika. This 
sloka says that the excluded persons must be maintained • 
and ih para. 11, cli. V, Jlmuta-vdhana says, “ Although ; 
they be excluded from participation, they ought to be main­
tained, excepting, however, the outcast and his son.”
Again in para. 19, he says, « Their daughters also must be
maintained until provided with husbands. Their childless 
wives, conducting themselves aright, must be supported: 
but such as are unchaste should be expelled; and so



^  ^ in d e ^ ^ h y u k l those who are perverse.” It therefore Ll' VL 
appears that Jiniiita-vahaiia, in common with the author­
ities of the other four schools, endorsed the opinion that 
exclusion from inheritance on account -of personal dis- ' 
qualification does not work the. forfeiture of a person’s - ii) 
right to maintenance. That being so, it is a fair 
deduction from the various passages of the Dayabhaga. 
quoted above that in Bengal where the family consists of 

■ a father and his sons, and where there is ancestral property „
in the hands of the father, the sons can demand from the 
father a provision for their subsistence, so long at least 
as the ancestral property has not been actually alienated 
by the father.

In Bengal, however, joint families often consist of 
brothers or. other persons more distantly related to one 
another. In such a case, in whosesoever management 

. the joint property may be, every member is entitled to 
- receive allowance out of the common funds for the pur­

pose of maintaining himself and his branch of the family.
' The family may in course of time have grown to such 
, large proportions that it may he inconvenient for the 

members to live in commehsality and to dwell in separate 
apartments around a single compound. Members may 
choose to retain the common property in a joint condition, 
and at the same time to live in separate houses and 
separate mess. Quarrels and disagreements may have 

y; among them, more especially among the female
portion of the. different branches of the family; and yet 

. *\ the cumbrous operation of having the whole joint property 
divided by metes and bounds may be deemed undesirable.
Under these circumstances the members necessarily live 

' apart from one another and receive an allowance by 
way'of maintenance from the managing member, under 
whose care a n d  -supervision the'undivided property is

' ; S **''



SiBctubt! rx. left. The property of many wealthy joint families in 
Bengal consists .Rot only of kinds and ordinary moveable 
property, hut comprises profitable mercantile business, 
money leading business, putneeg, durputnees and jul- 
kurs, and various other subjects of proprietory right.
A fair and satisfactory partition of all these different 
kinds of property, when they have become large and 

^ . extensive fey accumulation during many generations,
is a task beset with difficulties. Practically therefore 
.coparceners much rather like to leave theta In  a joint 
state even when disagreements have arisen among them­
selves, and content themselves by living and messing 
separately. If in such a case a manager withholds the 
maintenance allowance which may he reasonably claimed 
by one coparcener, notwithstanding that there are suffi­
cient joint funds in his hands,—I believe the member to 
whom maintenance is denied may bring a suit to compel. ' 
the manager to pay him. a proper allowance, And I appre­
hend that the courts of justice will not meet such a suitor 
with the impracticable advice that his remedy lies in a, 
suit for partition. Oases of this character rarely arise, 
and the reason is obvious. Wherever the affairs of a 
joint family are in the management of one coparcener 
occupying the position of its head, he generally knows how 
indisputable the rights of the other members are, and 
therefore scarcely ever ventures to withhold an allowance 
for maintenance, when a particular member refuses to live 
in the family dwelling house. He knows that such a 
member can easily bring a suit for partition and thereby 
throw the family affairs into utter confusion for a number 
of years. He himself is interested in the joint property, 
and therefore knows how to avoid the inconvenience of 
such a partition suit.

With regard to the right of the wives of the undivided

fi>; ■ . ■ % ' # • " . ' $ iSfc
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in.'uilvra t;> receive maintenance from the joint properly, u*-wn*s vt. 
this right also, like that of the male members, lias been Halo room- 
•nowhere in the original texts declared in express terms, 
but is inferrible from various passages scattered among maintenance, 
those texts. The nearest approach to any such declara­
tion is seen in sloka 55, chap. I l l ,  Manu. That sloka 
is,— “ Married women must be honoured and adorned by 
tbeir fathers and brethren, by their husbands, and by the 
brethren of their husbands, if they seek abundant pros­
perity.” But this can scarcely be taken as the declaration 
of a legal right. Here the father and the brother and the 
husband are all placed on the same footing. But modern 
Hindu Law as administered by our courts will hardly 
allow the contention that a woman has a legal right 
receive maintenance from her brother. On the other hand, 
there can he no doubt that a Hindu wife is entitled to 
receive maintenance at the hands of her husband. Such 
a right on the part of the wife seems to be taken for 
granted by the writers of the original texts. I t  is implied 
by various provisions of law which these texts contain. J
Thus in the Mitdkshara, ch. I., sec. 2, paras 8, 9 and 10, it 
is said that when the father at his own desire distributes 
equal shares to all his sons, he should give a share equal 
to that of a son to every one of his lawfully married 
wives, unless any peculiar property had been given them 
by their father-in-law or their husband, in which latter 
case the wives are entitled to only a half share. Again 
in ch. II. see. 11, para. 34, it is said that if another wife 
is married by the husband during the lifetime of his 
first married wife, the latter is called the superseded 
wife. Such a superseded wife is entitled to receive an 
amount of money from her husband equal to what has 
been spent by him on his second marriage. The right 
of the wife to a share on the division of an undivided



2 9 1  m a i n -  to ?i a i .v t i :nan<-k .

^ kcti uk vi estate, or of the superseded wife to a certain amount of 
..~ money on the occasion of her being superseded, is gener­

ally considered to be in the nature of a maintenance, 
Again in ch. II, sec. 10, para. 15, it is said that the soil­
less wives of excluded persons must he maintained when 
their conduct is unexceptionable. In the Viramitrofiftya, ' 
ch. 'V, part 1, sec. 6, it is said, “ But if the husband have 
a second wife and do not show honour to his first wife, 
he shall be compelled by force to restore her property, 
though amicably lent to him. If food, raiment and dwell­
ing he withheld from the woman, she may exact her due 
supply, and take a share of the estate with the co-heirs.3’ 
In  the Vivadacbint&mani, page 265, it is said, “ If suitable 
food, apparel and habitation cease to be provided for a wife, 
she may by force take her own property, and a just allot-.

' merit for such a-provision; or she may if he die take it
• from his heir.” In page 244*, it is said, “ their childless

wives (meaning the wives of disqualified persons) who 
preserve chastity roust be supplied with food and apparel; 
hut disloyal and traitorous wives shall be banished from

t  the habitation.” la  the SraritichandrUhi, chapter V, para. ,
43, the author says “ that the lawfully married wives of 
tliose who do uot receive a share, if sonless and of un- 
exceptionable behaviour, should be maintained by those 
very participators of the excluded person’s paternal 
wealth upon whom it is incumbent to give subsistence 
to the excluded persons themselves.” - In the Vyavahara 

'sp\, Mayilkha, ch. IV, sec. 12, para. 12, the author says,
• “ the' childless wives of the disqualified persons conducting

themselves aright should also be supported ; but.if they 
are unchaste, they should be expelled; and similarly those .. 

i-V who are perverse.” In the Day&bhaga also the sloka 145
of the 2nd chapter of Yajnavalkya has been quoted 
without any remarks {vide ch. V, para. 1.9, DaylbMga).



This sloka is the authority referred to by the Radii g trea- f-rcrwig Tim, 
Uses of all the five schools to show that the chaste wives 
of excluded persons have a right to receive food and

This right is spoken, of in connection with the partition

I of property when effected by the qualified coparceners.
As the disqualified parceners do not receive a share, the 
law of partition lays down that they have a right to re­
ceive food and raiment in lieu of a share ; the same law 
also'declares a similar right in favour of their wives. The 
irresistible conclusion from these provisions.of law is, that 
while the family remains undivided, these persons and 
their wives as a matter of course continue to live in the 
same mess and in the same dwelling-house with the other 
coparceners. That being so, we must conclude that the o l |
wife of every coparcener in a joint family has a right -
to maintenance from the common fund. It; would be 
absurd if the law were otherwise. The disqualified per­
sons and their wives are evidently placed on a more pre­
carious footing. If even they have bhehv .right to main­
tenance provided for in unmistakeable terms, the other 
members and their wives, whose status is certainly superior, 
must necessarily possess the right given to the less 
favoured members.

Under the Benares law as administered by the High 
Court of Allahabad, it is sometimes said that a wife is in Wito co- 
a subordinate sense a co-owner with her husband; he S X Jl. 
cannot alienate his property or dispose of it by will in such 
a wholesale manner as to deprive her of her maintenance.
(Jamna v. Maelml Sah.it, I. L. R. 2 AIL, 1117.) In this 
case the husband had made a gift of the whole of his pro­
perty to his nephew, and the wife when she had become a 
widow, raised a contention before the High Court that 
the nephew was equitably bound to maintain her, inasmuch 
as no provision had been made for her maintenance by



' her husband. The High Court allowed the contention, 
Pearson, ,T, basing his opinion upon the Privy Council case 
of Sanatan Bysack v. Sreemutty Jnggut Soondery Dossee,
8 Moore’s I. A. 66 . But the doctrine that a wife is a co­
owner with her husband in his properties cannot safely be 
made the foundation of the wife’s right to receive mainte­
nance from her husband. Original texts do not uphold the 

ii«t not to doctrine to its full extent. Yiramitrodaya, ch. 3, part 1, 
am; | iiirosgu, section 18, says, “ Her (meaning the wife) right is only 

fictional, but not a real one: the wife’s right to the husband’s 
property, which to all appearance seems to be the same as 
the husband’s right, like a mixture of milk and water, is, 
suitable to the performance of acts which aro to be jointly 
performed, but is not mutual like that of the brothers ; 
hence it is that there may be separation of brothers, but 
not of the husband and wife ; on tbis reason is founded 
the text, namely,—‘ Partition cannot take place between 

‘ . the husband and wife; therefore it cannot but be admitted
that on the extinction of the husband’s, right the extinc­
tion of wife’s jig h t is necessary.’ ” Accordingly it has 
been said by Oldfield, J., that too much stress should not 
be put on any of the texts which speak of wife’s owner­
ship in her husband’s property. (Sham,Lai v, Banna, I.
L, II. 4 All., 298.) The principle laid down in the above 
quoted case of Jumna v. Machul Sahu has been some- ‘ \  
what qualified by the more recent case of Gur 3>yal v. 
Kausila, L L. it. 5 All., 868 , where the wife sued for setting 
aside a deed of gift of two houses made by her husband, , 
also for a declaration of her right to reside in both the 
houses,,and also for a declaration ot her right to main­
tenance personally against her husband, as well as against 
the two houses which had been alienated by him. .The 
judgment was delivered by Straight, J . “ Much stress is 
laid upon the ruling of this Court in Jumna .v. Machul



Saha, I. L, R. 2 All., 315, in which it, was licit! that where liitc’!vns v*-’ 
a husband in Ms lifetime made a gift'of his entire estate, 
leaving his widow without maintenance, the donee took 
and: held such estate subject to her maintenance. But 
the circumstances of that and of the present ease are 
somewhat different; for here the donees of the alleged 
gift asserted that it was made to them by the husband 
in consideration of their discharging- certain debts due 
from him, and it would seem that a mortgage of the two 
houses was first made ,t<j> raise money sufficient to pay 
such debts 5 and then house No. 2 was subsequently sold 
to the appellant Guru Dayal in order to release the mort­
gage. Now it must be admitted that the payment of her 
husband’s debts, whether he he alive or dead, must take 
precedence of a wife or widow’s maintenance, and we are 
unable to find anything in the Hindu Law authorising the 
notion that such maintenance can stand iu the way of sales 
or alienations being made by the husband during his 
lifetime ©r by his he ire after his death to satisfy his 
creditors.5’

The High Court of Bengal has held in one case where - ■ '
the wife was obliged to leave the house of her husband 
under the influence of her religious feelings, because her 
husband had kept a Mahomedan woman as his concubine, 
that such conduct was a sufficient justification to leave 
her husband’s house, and that she was entitled to main­
tenance when she was living a chaste life with her mother. 

f |  (Lalla Govind Persad v. Dowlut Bwtee, 14 W. R. 451).
But it is clear from both text-books and cases, that 
■if a, Hindu wife leaves her husband’s house without 
sambient cause, she cannot claim maintenance from him.
I t  is also clear that adultery on the wife’s part termi­
nates all her right to receive subsistence at the hand 
of her husband, unless her guilt is condoned by him and 
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tH ft-v, Vi si k  taken >>ao\ mto tlie family before whore her 
departure from her husband’s house is accompanied by 
unehastity, the reason ia the stronger that she should, 
lose all right to maintenance. In this matter the Hindu 
Law seems to be in agreement with the English Law, 
under which latter, a wife’s departure from her husband 
without sufficient reason exempts him from the duty of 
supporting her, and her elopement with adultery dis­
charges him from all obligations to find her necessaries, 
and he will not be bound by her contracts for them, 
unless of course he pardons* her and takes her hack. 
(Ilata Shavatri v. Ilata Naraya-n Nambudirt, 1 Mad. H. C.
Eep. 872.) The Ylramitrodaya seems to support the 
notion, that even an unchaste wife receives an allowance 
of food and raimant. I t quotes a text saying that fallen 
wives should have subsistence given them if they reside 
in the vicinity of the dwelling-house. The Yiramitro- 
days, says that this text applies only to the husband, 
it does not intend to favour any right on the part of 
such unchaste wives to receive food and raiment from . 
the husband’s family. (Ch. H I, part 1, sec. 10 , see.

■ last para, page 153). This passage seems to make a 
distinction between the liability of the husband for 
the maintenance of, his wife, and that of the joint 
family for the maintenance of the wife of an individual 
member. In every other case there is no 'ground for 
making any such distinction. If when the husband is 
separate, the wife is entitled to receive maintenance from 
him, there is no reason to suppose that the said light on 
her part should be affected by the fact of her hus­
band being joint in estate with others. The law therefore 
which regulates the maintenance right of the wife as 
against her husband must also govern her right as against 
the joint family of which her husband is a member.

■ • . ■ ■



In one case the question was, -whether a wife who was L11-™*® '’*• 
living apart from her husband could bind Mm by her loans 
made for the purpose of supplying herself with necessaries, 
and of prosecuting a. suit for maintenance against her 
husband. I t  was held that upon this question, the Hindu 
law was governed by the sittne principles which have been 
adopted by the English law. “ A person dealing with a 
wife and seeking to charge her husband, must show either 
that the wife is living with her husband and managing 
the household affairs, in wMch case an implied agency to 
buy necessaries is presumed—or he must show the ex­
istence of such a state of things as would warrant her 
in living apart from her husband and claiming sup­
port and maintenance—when of course the law would give 
her implied authority to hind him for necessaries supplied 
to her during such separation, in the event of his not pro­
viding her with maintenance.’5 In this case it was held 
that because the husband married another wife, the first >
wife was not justified in separating herself and remaining 
apart from, him of her own freewill. Any debts there­
fore that she contracted under the above circumstances 
were not binding upon her husband (Yirasvami Cbetti v.
Appasvami Chetti, 1 Mad. H. C. Rep. 875).

Ruder certain circumstances,-the property of the hus­
band has a charge fastened upon it for the maintenance ^ Wife entt- 
of his wife and sons. If 3uch property is sold to a rate mtt&ea- 
third person, he may be sued by the wife for a declaration 
that maintenance be awarded to her out of the profits of 
that property in the hands of the purchaser. But as it is 
one of the first principles of law that debts due from the 
family must be met from the family estate, if the pur­
chaser ean show that the sale was necessitated by th> 
exigencies of the family, then neither the wife nor the 
sons, can demand any maintenance out of the profits of



LK-m-Rr. Vi. property come into the hands of a third party by wile. 
Mnkucon- The head of the family is in every case responsible for 

] hS-1'86 such • debts; hie power*«ctends to disposing of the joint
bund’s estate. e8to,te in order to -meet liabilities, and a claim to .main­

tenance .gives way to the rights of the purchaser who has 
,;5’ advanced money to extricate the family from its liabilities.*,
f>." In Bombay, the wife’s right to maintenance is not based

Wife's upon tbs doctrine of her co-ownership with her husband.
There the right is said to be latent and inoperative, unless 
she he deserted. The right comes into operation only when 
natural affection, which usually prompts the mutual acts -, 
of members of families, fails of its .proper effects ; it is 
then that law steps in with its rigid rules and imperfect 
remedies. Such were the views expressed in a case in. 
which the husband had made a gift of a house which was 
his self-acquisition in favour of his son, after having taken 
a release from his wife that she would not assert her right 
of maintenance against that house. The High Court of 
Bombay decided in this case that the release did not 
free the house from a liability for the widow’s maintenance.
In  the course of the judgment delivered, the rights of 
the wife as against her husband were lengthily discussed, 
and many propositions of law were laid down which are not 
endorsed in any other quarter.2 In order to estab­
lish the rule that right to maintenance as vested in a. wife 
could not he transferred by her to another person, it was 
laid down that her right before the division of the family 
or before desertion or supersession by her husband were of 
a. subordinate character. The other reason for holding, 
tha t a release given by a Hindu wife in favour of her bus- . 
\band of all her rights to maintenance is invalid, is stated to 
be the peculiar necessity for protecting the rights of a Hindu

1 Natehisr Amrnal v. Gopala Krishna 1. L. B. 2 Mad. 127. 
v 1 Narbada Bai v. Mahadoo Narayan I. L.  B. 6 Bom. 99.
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female who must c ' larily be presumed to be helpless hEwt** VI. 
and liable to be taken advantage of by their male rela­
tives. Her independent contracts to which her husband 
is not a joint party require close scrutiny before a court 
of justice and equity. “ Usage as well as the law of the 
Shastras prescribes her submissive dependence; and a 
release to her husband, in return for a bare maintenance 
to which she was already entitled, of something going far 
beyond that maintenance fails to satisfy the essential con­
ditions * * * Her position would thus remain after 
her release what i t  was before it.” ;

In  Bengal the law is not clear how far the circumstance 
of the husband being a member of a joint family will 
affect the wife's right to maintenance. But the very- 
same reasons which will disentitle her to assert this right 
when her husband is separate will also apply when he is 
not so. Where a, wife without her husband’s sanction goes 
away from her husband’s house to live with her own family, 
she has been held to have no right to ash subsistence from 
her husband. (Kullyanessuree Debee v. Dwarfcanath Sar­
nia Chatterjee, 6 W. B» 116). From the report of this case 
i t  does not appear whether the husband was joint or sepa­
rate ; but it is certain th a t his being joint would not 
enlarge the maintenance right of the wife. The only 
way in which the undivided condition of the husband will 
affect the question is, that when the husband is separate, 
the party whom the wife will have to sue for maintenance 
will be the husband himself, whereas in the case of a joint 
family, she probably has her choice in suing either the 
husband or the managing member where there is one; 
if there be no managing member, then she may probably 
sue all the coparceners, provided there be joint property 
in which her husband has an interest. Oases involving 
the wife’s right to maintenance during- the lifetime of

1  | S  * - ’ ’ ' >' M  | |
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re rare ; ordinarily a wife is bound to live 
etion of her husband, which means that 
same house with her husband, and is as a 
8© provided with her necessaries, along 

members of the family, male or female, 
age or improper behaviour on the part, of 
fives her from the family dwelling-house, 

mat, ner ciaim to separate maintenance comes into ex­
istence, What would amount to ill-usage or improper 
behaviour is a question on. which no general rule can be 
laid down. In one case we have seen that a Himlu wife 
can properly quit her husband’s bouse, if the latter so 
far forgets himself as to consort with a Mahomedan 
woman, and thereby hurts the religious feelings of the 
wife. In another case it happened that the wife had 
left her husband’s house and had earned her own living 
by working as a day-labourer without any objection or 
protest on her husband’s part, or any offer to her to come 
back to his house. I t was held that if the wife under 
such circumstances were subsequently desirous to return, 
her right to claim maintenance would revive, and that 
her previous independent life during which she made her 
own livelihood, was not a bar to, or a waiver of, her claim 
against the husband. (Netye Laha v. Soondaree Dossee,
9 w .  r . 475.}

Upon the question of the reasons justifying the wife 
Marrying to leave her husband’s house, and then to claim a separate 

ii(fcanli'?Eor maintenance, the case of Sitanath. Mookerjee v. 8, M.. 
eojmrato  ̂ Haimabutty Dabee (24 W, E. 377) is a, recent authority, 

^maintenance.. lajrg that the fact of the husband having
married another wife does not amount to such a justifica­
tion. The suit was brought by the wife of a Kooleen 
Brahmin, upon the allegation that she had been compelled 
by her husband’s cruelty to leave her husband’s house,

l l B i h f l l r  " i MmSmi '  1 ' *1 fc 1 *, > f - i\ (A rt-1 r' f  V \  i , i '!/Ill} v y  i j  WcM'J 1 ’ ‘



and seek a home among her own relations. The facts LBCTTmE VI* 
were, that she had been married a t seven years of age, 
had been the first wife, and had lived very happily with 
her husband for several years. She had then gone to live 
at her father’s house where she had been visited by her 
husband from time to time. After tins the husband had 
married a second wife when the first wife came over to 
her husband’s house, but was not treated by him with 
sufficient cordiality. A rupture took place between her 
and her husband chiefly because the two wives could not 
agree with each other, and then on one occasion the fii st 
wife was repulsed by her husband with some show of 
anger and impatience, and was pushed with his hands 
away from himself. A day or two after this she left the 
house, and did not any more attempt or was willing to 
return to it, but claimed a very large sum by way of sepa­
rate maintenance. Garth, C. J . observed, “ In this state 
of facts we have to consider whether the plaintiff has 
disclosed any sufficient grounds for absenting herself 
from, her husband’s house, and claiming at our hands a 
separate maintenance from her husband, either past or 
future. I t  is clear according to Hindu Law, a wife’s first 
duty to her husband is to submit herself obediently to Ms 
authority, and to remain under his roof and protection ; 
and although it might he very difficult to deduce from 
the authorities at the present day any definite rule as to 
the causes which would justify a wife in leaving her hus­
band’s house, it may safely he affirmed that mere unkind­
ness or neglect short of cruelty would not be a sufficient 
justification.” The Chief Justice then refers to the 
provisions in the Criminal Procedure Code, in order to 
point out the modern law, those provisions being that the 
husband will be ordered to maintain his wife who refuses 
to live with him, if there be satisfactory evidence that

S i O R T  TO .M A J S T  F R A N C E .



ta m rw  VI. the husband is living in adultery or lias habitually treated 
Ms wife with cruelty. Those provisions further say, that 
she is not entitled to any separate allowance if she refuses 
to live with her husband without any sufficient reason. 
Merely because the husband does not speak to, or consort 
with the wife, she is not justified in leaving him. This 
decision may at first, sight seem to run counter to our 

Superseded original texts. Ydjnavalkyu says, in slota 151 of the 
r id l lg ta !  2nd Chapter (para. 34, sec. 11, oh. I I , Colebrooke’s 
teds. ° Mitakshard)—“ To a superseded wife one should give an

equal sum of money on account of supersession,—to her, 
that is, to whom no peculiar property has been given; 
when it has been given, however, a half is declared as 

,A;! proper to ho given.” Upon this the comments of the
Mitiksliard are—" She is superseded, over whom a mar- 
riage takes place. To such a superseded wife an equal 
sum of money by reason of the second marriage—equal 
to so much as has been spent on the second marriage— 
should be given, provided no woman’s property has been 
given either by her husband or by her father-in-law. 
In ease that has been given, a half- of the sum spent
on the occasion of the second marriage, should be given.
Here the word ‘ half ’ does not signify an equal moiety of 
the whole. As much as would make what has been pre­
viously given equal to the sum spent on the second marriage 
ought to be bestowed.” This is an authority declaring 
the first wife’s right to a sum of money for the sole and

i simple reason that her husband has married a second wife.
Whether our ancient law-givers intended this liability 

' ; /  on the part of the husband as taking the place of bis
»V liability f o r  supplying subsistence, is not manifest. The;

obligation imposed ou the husband with such refinement 
in its details cannot be explained away as a moral obliga­
tion. Nor can it be supposed to be confined solely to the
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STitakshara School» for the D&yabMga recognises it in 1 " vi-
eh. IY, see. 1, para. 14. “ That wealth which is given to
gratify a first wife by a man desirous of marrying a second, 
is a gift on a second marriage ; for its object is to obtain 
another wife.” The decision of Garth, 0. J., however, is 
reconcilable with the original texts by supposing that 
these texts intend by wbat they call supersession some­
thing like a judicial separation under the English Law; 
for the husband’s right so to supersede is hedged in by 
certain restrictions. (See Mann, ch. 9, si. 80-82.) In the 
case, decided" by the Chief Justice, the husband appa­
rently did not claim to exercise any such right of super­
session according to the ancient law, nor did the wife 
advance her claim on that ground. I t  was simply an 
instance of the practice which has prevailed in Bengal 

, for a few hundred years among the Kooleen Brahmins,— 
a practice equally repugnant to the law of the shastras 
and to the dictates of universal morality.

I now come upon the widow’s right to maintenance.
This is the most important section of the H indi Law of 
maintenance. I t  may be conveniently dealt with under Widow's 
five heads, first as to a widow’s right to maintenance in niaintoiumcd, 
general; 2nd, as to her right being a charge upon the 
joint property; 3rd, as to the necessity of her residing 
in the family house for the purpose of retaining her rig h t;
4th, as to the amount she can properly claim; 5th aud 
last, as to how far the Law. of Limitation affects this 
right. In the schools guiding themselves by the para­
mount authority of the Mitakshara, this right of the 
n-idow stands on the same foundation; but the law 
in its developement in the course of its administration 
by the four High Courts has undergone certain separate 
•modifications which may he more conveniently considered 
apart under the decisions of each High Court. I shall

’ r W m  ■ - , ‘ ; «jj.1



KKi l i r U U.U.N ,’t h  A X t - u

Li3CT1~  VI' begin by noticing the decisions <if; the Allahabad High 
Court.

The Allahabad High. Court mainly guides itself in 
»'.1.d>ydiio T^'slhnisof Hindu Law by the provisions of the Mibik- 
Aiir.habad shawl as explained and supplemented by the Viramifcro- 
High Court, which closely follows the older treatise and may be

said to be a rmining commentary arid gloss upon the 
work of Vrjnaueswara, The author of the Mittikshanl 
has, after a lengthy discussion, established that a chaste 
and lawfully married wife of a son less person who died, 
while he was divided and nob re-united with any other 
coparcener, succeeds as an heir to all his wealth (ch. II, 
see. 1, para. 39) ; but the author nowhere says what 
her rights are if the husband died undivided. Upon 
this point we are left by him in the dark. In other 
parts of his work he quotes a text or two, which . 
might he construed into the widow’s right to niainte-

»  nance. Thus in ch. II, sec. 1, paras. 7, 20, he quotes two
slokas from Nnrada, which run as follows:—“ If among 
brothers any one dies without leaving issue, or retires 
from the world, the rest should divide his wealth among 
themselves, excepting, however, the property of the wo­
man ; and they should also provide subsistence to his 
women, until the termination of their lives, if they keep J 
unsullied the bed of their husband; in case of their be­
ing otherwise, they should match the same.” But these two 
slokas have been put by the author into the m t-it1- ■  ̂ H 
imaginary opponent whose position denying 
right to inherit her husband’s property he is <• < 1 « ", !
so elaborately in this part of hie work. Ag 
20 of the same section and chapter, the autho • ■
those two slokas of Jfsirada, and says that they ,0.. ^.|f
cable to the case of re-united brothers. T h e r^ ^ ^ ^ ^ ^ ^ H  
two texts may he an authority for the right of

.



of ^ re-nnited brother to demand maintenance from r<Ê n*  ̂ VI* 
the coparceners of her deceased husband. So far as 
the express text of the Mitakshara is concerned, we
find no authority forthe well understood proposition of law
that the widow of an undivided Hindu receives main- 
tenance from the family of which he was a mein her. We 
must, therefore have recourse to the text of the \ira,- 
mitrodaya- for such an authority. Ch. I l l ,  part 1, sec­
tion 10, para. *3, (p. 153) of this latter work says “ Hence 
the chaste wife of a sonless deceased person who was se­
parated and not re-united, is entitled to take th e entire 
estate ; but of a sonless person who was unseparated oi 
re-united, even the chaste wife is entitled to mere subsis­
tence, by reason of the texts of Nftrada and others, such 
as,—‘ If  any one among brothers die without issue, &c.’
An unchaste widow, however, is not entitled even to 
maintenance, for it is declared,—‘ But if she behave 
otherwise, they may resume the allowance.’ Here Mitra
Misra cites the initiatory words of the very two slokos 
of hiarada which we find quoted in the Mitdkshara, as 
authority for an undivided widow’s right to maintenance.
He does not notice that in the Mitakshard, the two 
slokas of iSarada are said to he applicable to the case of, 
re-united brothers. The truth seems to be that writers of

K original texts assimilate the undivided condition with 
■ id generally extend the incidents of the one to 

I'liere is another text in the Mitdkshara; which 
£ho widow’s maintenance. I t  is .found in ch.

- , * a. 37, and is a quotation from Hitrita. “ If
fed. :.nuu), who is in the prime of youth, be 

, - ,en subsistence should be given to her for
./ - / enabling her to live her life out.” But 

| | P  J  ikshara construes as implying a prohibi- 
against a woman of suspected chastity taking the
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■. . iwruKK V i .  whole wealth. The Viram-itrod&ya quotes a text of Katy- 
ayana which seems to be a clear authority on the point 
of widow’s right to maintenance (see page-173^ para, 2),
“■ But when the husband dies unseparated, the wife is 
entitled to food and raiment,—a portion of the wealth, 
however, she gets till her death-” Mitra Misra explains 
tins text by saying that here the word, ‘ however,’ is 
equivalent to an. alternative particle, and means the 
same thing as the word ‘o r’ would have meant. That 
is to say, the widow can get food and raiment in kind,

A or she may get as much money out of her husband’s
property as would be sufficient for her subsistence and 
for the performance of such religious ceremonies as it 
is competent to her to perform. This contemplates both 
the alternatives open to the. widow of an undivided 

I" member $ she may either choose to live in the same mess ,
with the coparceners of her deceased husband, or she 
may receive a separate maintenance and live apart from 
them. A little further on, another text of Nfirada is 
quoted,—“ All the chaste widows should he maintained . 
with food and raiment by the eldest, or by the father-in- 
law, or even by any other person born in the family.” The 
author explains it by saying- that in every instance it is 
to he understood that the person responsible for the

I  widow’s maintenance must be one who has appropriated
the husband’s property, for the liability to give main- 1 
tenance is- an incident to the participation of wealth.

Here is an. authority for the well-known rule of lav, vshi.-li 
has been generally adopted in decisions hi valving 
question of a Hindu’s maintenance, the rul$, namely,. t,hifi 
if one person anyhow intercepts another’s right of inh, i ■ 
tance to the property of a third person, the first is liable 
for the maintenance of the second.

' ' hi' . ' V . ~ ' y i mO’!',



In the F. B. case of Giuiga Bai v. Seetaram, I. L, R. Lectdbj; ?i> 
1 All. 175, Pearson, J . observed, “ In tlie case of Laity 
Kuar v. Gunga Bishen, H. C. R. N. W. P., 187o, 
p. 261, to which allusion is made in tbe referring 
order, I  assented, not -without doubt and hesitation, to 
the doctrine that a .Hindu widow was entitled to be 
maintained out of the joint ancestral estate of the family 
of which her husbaud was a member, although he had 
pre-deceased his father. That doctrine, although not 
expressly laid down in the Hindu Law, was supported by 
many considerations of reason and equity, and had been 
recognised by several decisions. But I am not prepared 
to go further that a widow is legally entitled to ho main­
tained by her husband’s relations after his death - merely 
in consequence of such relationship. The texts which 

. countenance such a view appear to he of the nature of 
moral or religious precepts.” Oldfield, J. said, “ The 
legal right of a widow to maintenance from her husband’s 
family can, I apprehend, scarcely be supported with re­
ference solely to those texts of Hindu Law which indicate 
the position a woman obtains by marriage in her hus­
band’s family, and those which generally inculcate the 
duty of maintenance of the female members of a family.”

Jn an early case decided by the Privy Council, it was 
id that where there was joint ancestral property, the 

’ low was entitled to maintenance out of it, although
•S rights of three of her sons had been confiscated by 
vernment on account of absconding to evade a summons 

; appear and answer a charge of rebellion.! This was
ase f r o m  Benares and therefore governed by the Mitdk- 

I ir'i law.
The High Court of Madras holds that a woman di-

* Golab KooawtU' ». Collector of Benares, 8 Moore I. A. 44:7; S. 0. 7 
w. B. P. C. 47.



kuoTriu: Ti. Yorced for adultery who has continued in adultery during 
widw’B 'her. husband’s life, and who has lived in unchastity after 

i^Mailri1”00 his death, is not entitled to maintenance out of the pro­
perty of her deceased husband.1 In this case, the Court 
in its judgment alludes to a rale of Hindu law which 
allows a hare subsistence to an adulterous wife, but draws 
a distinction between the case of such a wife and that of 
a widow, who leads an unchaste life after her husband’s 
death.. This distinction is also made in the passage 
from the VSramitrodaya I have already quoted (seep, 298), 
which imposes a duty upon the husband along to give a 
bare subsistence to bis unchaste wife.

The widow, though entitled to maintenance at the hand 
of the members of the family who have appropriated her 
hnsband’s undivided share, cannot, however, bind them 
by her contracts for necessaries supplied to her. The heir 
no doubt is liable to pay the proper debts of the person 

. from whom they inherit property ; it is also a rule of law 
that debts contracted for necessary family expenses whilst 
the family are living together, must be paid from the 
family property. The power of contracting such debts is 
possessed even by a wife or a widow living in the family.
But this rule cannot create a liability on the part of the 
hfir fco pay debts contracted by a widow to obtain her own 

|fyr'X''- necessaries.®
According to the Vyavahdra Mayukha, if a coparcelei 

dies without leaving issue, Lis widow is entitled t4  
in Bombay, maintenance where he was unseparated or re-united with p 

the rest.8 It says :—“ Hut says Narada:—‘ Among bro­
thers, if any one dies without issue, or enters a reUgiouth; 
order, the rest should divide his wealth, except, the wife's .

> M nttam m al y. Kam akslri Animal, 2 Mad. H. G, Hep. 33&.
* Ruiiiasanu Aiyan w. Minakilii 'Animal, 2 Mad. II. 0. Bep, 409.
3 Chapter IV, section: 8, paras. 4—7,



t  Wives to the end of their lives, provided they preserve 
unsullied the bed of their lord. If they behave other­
wise, the brothers may resume that allowance.’ I t relates 
according to Madana to the wives of one dying tmsepa* 
rated or re-united; because the text occurs under that 
head. Kdtyayana says:—‘ If her husband have depart­
ed for heaven, atri (the wife) obtains food and raiment; 
if  unseparated, she will receive a share of the wealth, 
so long as she lives.’ The term ‘ unseparated ’ is 
illustrative of the class, such as the re-united. The word 
‘ h u t’ has here the sense of ‘ or.’ There would thus 
result two propositions according to Madana, the latter 
referring to a wife lawfully married; the former to a con­
cubine. The foundation of this exposition is questionable.
The same author (Katyayaua) thus mates a correct state­
ment :—‘ She who is intent upon her service to the elders 
of the family, is fit to enjoy her legitimate share: should 
she not perform her proper duty, raiment and food [only] 
should he assigned to her.’ The meaning is, that at the 
elder or guru's pleasure, she may receive a share; other­
wise merely food and raiment. The same ‘ A wife who 
does malicious acts, who is immodest, destroys wealth, or

R <- -eVstf is  not fit to inherit wealth.’ As for the text,
,, , , -urse should be followed in the case of de-

'< u m ; food and raiment are to be given to 
i,«m , ii ' ey should reside near the house ’—it, in the 

< , , * ,ome authors refers to the husband while
1 this passage, the same texts of Mrada and

s' ! . > are cited which are found in the Viramitro-
V. , - e explained in the same manner. It assirail- .
ales non-separation with re-union in respect of the 
law of maintenance; it recognises the rule that an 

‘ Mandlik, p. 78.



:
l.nciritr vr. unchaste wife gets a bare subsistence at the band of her' 

husband, but not a widow at the hand of the coparceners.
I t notices the alternative , of the widow’s getting a share 
of the wealth, even in case of non-separation; only it 
mates a dutiful cond.nct on her part a condition to that 
alternative.

The question that even an unchaste wife gets a bare 
iy’.l , subsistence, or what is .otherwise' called a starving main-
: tenance, arose in the case of Sonanwna v. Timtmna Bliat,

I. L. E. 1 Bom. 660, where Westrop, C. J. held that a 
widow who has already obtained a decree for maintenance 
does not forfeit her right under it merely because she has 

lh; since then been leading an incontinent life. The Chief
Justice refers 1o the Mayilkha, ch. IV, sec. 8, pL 9,

V and tho MitAhehary ch. II, see. 1, paras. 37,38, This
y  V • passage from the Mitdkshara. I have already noticed 
y  1 (see p. 306). The text of the Mayukha referred to is as
%•*:'' follows :—-<f To even a woman suspected of incontinence,

only maintenance should be given. Since llartfca says :—
‘ If a widowed woman in the prime of youth he self-willed, 5' 
then subsistence should be given in order that she may 
live out her life.5 ‘ Self-willed5 means ‘ suspected of in- 

. continence.5 So says the MitaksharsL5’ This is but an
echo of the Mitdkshard passage. I  am afraid that this 
text of the Muyukha does hot support the rule that, an 
incontinent, widow gets starving allowance, as the Chief 
Justice of Bombay has supposed. Were it so, the author 
of the Mayilklxa would not be consistent with himself.
A few lines back the author has said that an unchaste 
woman can advance a claim of that kind solely against 
her husband—a view of the law adopted by the Vframitrd-

g daya (Viram., p. 158). Therefore an incontinent widow is 
yy  precluded from demanding a. starving allowance from 
her deceased husband’s family. The meaning of flarila

y , , v or, ' ' 1" ' ' i l ®  ffii

I f c . .  y v y . . v \w p /  . ■ ' ,  . ■ 1 : j
jo M *y  -'v 1 -.V , o y :'v-o y-TV.O y.;
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■..■'■"as understood by the authors of the Mitilkshaui. and T-R,"rr”* . j.
the Maytikha seems to be th is :—The widow of a se­
parated Hindu ordinarily inherits his property ; if, how- 

. ever, she be very young and disobedient to those whom !
by usage and law she is bound to defer to, law gives 
her only a bare subsistence.; this rule applies when 
there are good reasons to suspect her unchastity. I t  i
does not apply to the widow of an unseparated Hindu.
Harfta is interpreted as laying down a special rule limit- !

■ ing the ordinary rule of widow’s succession to her hus­
band.' This succession does not occur unless her hue- |
band had been separate ;. the special rule must therefore 
regard the case of separation. At the same time it is 
impossible to question the soundness of the decision 
arrived at in. the particular case quoted above. There a 
decree had already been obtained by the widow; and 
though hftirada says (see mte, p. 806) that in c a s e  of suhse- 
qnent lapse, the widow’s allowance may he snatched or 
resumed, yet modern courts have on considerations of 
equity turned a deaf ear to those harsh directions of the 
ancient RiShis. Equity necessarily implies impartiality.
Were the law, as laid down by the ancient Bisbis to be 
strictly, enforced, many a Hindu youth who in the heyday 
of life has walked roughshod over the religious directions 
of our sh a stars by eating forbidden, food and drinking 
forbidden beverage, would be disinherited, if he may 
not have to give back inheritance already vested in him.
If in his case, the rigorous ancient law is to be over­
looked and disregarded, I  do not see any reason why the 
wen key sex should be tied down to a more rigourous inter**

: predation of those very texts. The above decision of the
Chief Justice Westropp was dissented from in Valu v.
Ganga, I. L. R. 7 Bom. 86, in which the judgment 
was delivered by Sargent, 0. J. Referring to the above*
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L e c t u r e  V I .  quoted text of Ildrita, the Chief Justice says It 
is plain therefore that the authors of the Mitdkshard 
and Mayiikha regarded the text of Hdrita as exclusively 
intended to qualify the right of the widow on her not 
being a person of such conduct as to subject her to 
grave suspicion, or to make it likely that she will dis­
honour his name. The contrast between actual un- 
ehastity and the conduct which is described in the trans­
lations as headstrong or perverse is also drawn with 
marked distinctness in Mitdkshard, ch. II, sec. 10, para.
14 and Mayufcha, ch. IV, sec, IX, pi. 12, where the 
authors are discussing the rights of daughters and wives 
of disqualified persons. In the latter text, it is said :
—‘ If she he unchaste, a woman must he turned out 
of doors and without a maintenance. A perverse woman 
should also be turned out of doors, hut a maintenance 
must he provided for her, according to Maclana and 
others.’ * * * Regarding the question from the stand­
point of humanity, few people would probably care to 
justify the husband’s relations who had succeeded to his 
property, in leaving his widow in a state of complete 
destitution, (provided she was then leading a respectable 
life), however much she might in the past have foiled in 
her duty of maintaining inviolate the bed of her lord.
But in the absence of any text distinctly imposing this 
obligation, or of any expression qualifying the right which 
is reserved by so many texts to those who take the hus­
band’s property of withdrawing maintenance from an 
unchaste widow, it cannot (except perhaps in the case of 
a son) be regarded as a legal liability to be enforced in a 
Civil Court.”

In noticing above the case of Honamma, v. Tinian na 
Bhat, I. L. It. 1 Bom. 560,1 have said that Ilarvta’s text
quoted in the Mifcakshara, ch. IT, sec. 1, para. 37 applies

'
m m  ■ ' '• ’ ' ' - . ■ ■ ‘ ■ ... ■ ' /' " ’■>/.; _ • " '■ >
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t > In*, case of the widow of a separated parcener. 5 
find that in Savitri Bai v. Lukshmi Bai, I. L. R. 2 Bom. 
p. 606 the same text has been explained by Westropp,
C. J . himself as a denial of the right of a widow suspected 
of incontineney to take the whole estate, and therefore as 
implying that a widow not suspected of incontineney has 
a right to take the, whole property of a husband separated 
from his family and dying without leaving issue male.
“ Vijnuneswara is there regarding such maintenance of 
a headstrong woman as one of the liabilities of the inliei it- 
anee, the descent of which was his main topic. ’

The case Savitri Bai v. Luximl Bai, I. L. R. 2 Bom.
576, in which the question of the Hindu widow’s main­
tenance was considered by a Full Bench of the High 
Court of Bombay, and an exhaustive judgment, reviewing 
most of the prior decisions and discussing the original „ 
texts at a great length was delivered hy Westropp, C. J. 
is a leading authority. This was not exactly the case of 
a. joint family, for the widow’s husband had separated 
himself before he died, and the claim was made against 
the uncle tif the deceased husband. 'Hie points decided
were that no Claim to maintenance could be sustained in
favour of a widow as against the relatives of her deceased 
husband, whether separated or not, unless there was 
ancestral property in their hands. This lu ll Bench Deci­
sion overruled some of the prior rulings which had gone 
so far as to have laid down that mere destitution would 
entitle a widow to claim maintenance from her husband’s 
relatives. One ease was that the widow bad obtained hex- 
deceased husband’s share and had lived by money-lending 
for thirty years. (Bai Lakshmi v. Lakshmi Das Gopal 
Das, 1 Bom. H. G. Rep. 18.) Notwithstanding these 
facts, it had been held that the obligation of maintaining 
the widow would still attach to the husband’s relatives,

1 |  I V f v  1 1 % ' {i, ,,•> m  1 \ #  i i f f  , .4 - i
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Vf- should she then be destitute of the means of living. In 
another ease Ohandrabkagn, Bai v. Kashinath Vilpal, 2 
Bora. H. C. Eep. 823, a widow whose husband had been 
separated in estate from his father, and who herself was 
stopping with her own father sued her father-in-law for 

iv„ a money allowance hv way of maintenance. The High
Court of Bombay held that if the widow’s present circuni- 
* lances were such as to give her a claim to maintenance, 
the father-in-law would he hound to support her ; and in 
determining what sum ought to be paid her as maintenance, 
any peculiar property in her hands should not be taken 
into account. In the case of Timmappa v. Parmeshriamtt, 
fi Bom. H. C. Rep. 130 A. C. J., the .High Comb laid 
down that every Hindu widow, whether her husband was 
divided from the family or not, was entitled, when in 

• needy circumstances, to claim maintenance from her hus­
band’s' relatives, the whole policy of the Hindu Law ■being', 
not to allow even a distantly related widow to starve.

, In Kama Bai Vi Trimbak Ganesh, 9 Bom. H. C. Eep.
' 288, the High Court of Bombay said that although

according to the authorities the relations of a deserted 
wife are not under a personal liability to maintain her, 
yet the .proceeds of her husband’a property to the extent 
of one-third might be claimed by her as maintenance, 
In the ease of Bdaram Sltaram v. Sonka Bai, 10 Bom. 
II. G. Eep. 483. the widow of an undivided son alleged that 
she had been maltreated by her father-in-law, who had 
expelled her from the family house. On these facts the 
Court awarded to her a residence in that house and a 
separate maintenance of rupees i f  per mensem. Some of 
these older decisions were overruled and others were'Vt;-r-.‘v*':..”1 >■'V.' ■ : . '

!/ distinguished, in the Full Bench case of Savitri Bai v,
Lakshmi Bai, I. L. B. 2 Bom. 573.

% now eoiae to the question of how far the maintenance
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of a Hindu widow is a charge on the joint property. Lectors VI
When it is said that the widow’s maintenance is a charge ‘1||
upon the estate, what it1 intended is that a claim on the
part of a Hindu widow for maintenance is good,, not only
against the persons allied hy relationship to the deceased Widow’*

, . . , , , - 1  mnmtemincohusband, but also against any person into whose hands a cu ;; go 
the husband’s property may have come. Upon this point !’ropcl* . 
the original texts do not furnish us with any direct 
authority. We might possibly contend from some of these 
texts that so long as there are persona in the family 
having a just claim for subsistence out of the joint estate, 
any alienation of such estate would he absolutely null 
and void in the eye of la.w.1 But this ancient rule has 
been disregarded by the modern administrators of justice 
for a- long time. In doing so, they have been mainly 
influenced by the principles governing the Bengal School, 
the authorities of which were the first td propound the 
doctrine that ownership moans the power of dealing 
with property absolutely at one’s pleasure. From this 
doctrine follows the corollary, that if a person is ’he 
lawful owner of property, a sale of it made by him 
must be legally valid notwithstanding that other persons 
may have a rigM to receive maintenance out of it. In 
a joint family when a coparcener dibs, the rule of 
survivorship vests in the surviving members the interest 
the deceased member had. The survivors ate the owners 
of the whole after a death of tins kind, as they and the 

: deceased were together owners of it before Ms death.
Although therefore the widow may be entitled to sub­
sistence, there is nothing to invalidate an actual sale hy 
the owners of the property. The transaction is legally 
good, though it may be morally reprehensible. Such is 
the view the tribunals of the present day have come to - 'ri

1 See JLiSilkshara, chap. I, sen, 1, para. 27.
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Uiictvre VI. take of this matter, under the guidance of Jimiifca.-Ti5h.ana 
ami his followers. The work of Jinuita-vihaua is nomi­
nally an authority for only the Bengal School; but his 
principles have impereeptibly overspread, the law of the 
other four schools as actually administered. It should 
be borne in mind that the first considerable part of India 
which came under British dominion was the province of 
Bengal, The British administrators of Hindu Law there- \  
fore had become to a great extent familiar with the Ben­
gal law before they addressed themselves to the task of 
mastering the law of the other four schools. What 
might be expected to happen did really take place. Ana­
logies from Bengal law were largely availed of in deciding 
cases in the rest of India. The aggregate case-law as 
developed by the Courts of British India, exhibits a 
superabundance of Bengal rules, some of which are either 
in direct conflict with the recognised original authorities 
of the other four schools, or are entire!? ignored by them 
Another reason which has reeotnmeiideaAhe Bengal prin­
ciples to the British administrators of justice is, that this 
law approaches more nearly to the ideas and opinions 
underlying the legal principles of Western Europe. In 
India the la w of Bengal alone has given to individual 
proprietary right that absolute character which is in con­
formity to European notions. The effect of this tendency

( in the modem courts is visible ou the law of maintenance 
as being a charge on joint property. Many an earlier 
case recognises the notion that a widow’s maintenance 
follows the estate in whosesoever hands it may have come.

In Mussamut Khukroo Misrain v. Jhoornueklai) Bass, 15:
W. R. 263, which was a case from the district of Tirhoot, 
and so governed by the VivMaehiutAmani, the Judges 
say:—“ But with the finding that her husband died 
a member of the joint family, all her claim dis-

|H  v ; . ‘ .. . . . ■



appeared, and she has no interest- whatever in the family itcmr*® Vi, 
estate. I t  has Lean contended that her claim for main­
tenance is a charge on the estate, and that therefore 
she has an interest in keeping that estate in the family;

. , but as a matter of fact, change of ownership would 
not affect her lien, and if she failed in getting her main­
tenance from the members of,her late husband’s family, 
she could make the estate chargeable with it into whose 
hands soever it had fallen under the foreclosure.’’ In 
Bamchunder Dikshit v. Savitri Bai, 4 Boxn. II. C. Rep.
A. O, J. 78, the High Court of Bombayheldthatt.be 
maintenance of a widow was by Hindu Law a charge 
upon the whole estate and therefore on every part thereof.
In this case the widow had sued for maintenance only oue 
of the brothers of her deceased husband who raised a 
plea that as there were other persons interested in the 
property from which the widow’s maintenance was to he 
received, the suit could not proceed unless they were 
made parties. The High Court said that it was not 
a. good defence against the suit, inasmuch as the de­
fendant might sue his brothers for contribution. In 
Gunga Bai v. Administrator General of Bengal, 2 I. J.
1ST. S. 124, Phear, J. said that the widow’s right, to main­
tenance had by the death of her husband become an 
actual charge on the estate which devolved upon the four 
sons of the said husband in joint coparcenery. Three Of 
these sons became afterwards concerned in a rebellion 
against the British Government, and having absconded, 
their rights were forfeited under Beg. XI of 1796. The 
Privy Council in Mussamut Goiab Koonwar v. The Col­
lector of Benares, 4 Moore’s Ind. Ap. 246, held that the 
forfeiture of the sons’ right did not interfere with the 
widow’s right to maintenance out of the whole ancestral 
property. I t was with reference to the facts of this case

i . K . n r  1 0  a. Nc  *



ljEl tote VI. that Phear, J. said that the widow’s claim was an existing
burden on the share which her sons took in the estates at' '
the time their shares were confiscated, and of course the 
Government took subject to her claim for maintenance.
I'n Hiralal v. Muss, Kousillah, 2 Agra H. 0. 42, the -widow 
asserted her right to maintenance and objected to the con­
veyance of thepropsrty. The court held that this eons lit u- 

■ ted a charge of which the purchaser had notice,and that the
maintenance remained claimable out of the property not­
withstanding its alienation by the heirs. In Baijun 

, Doobey v. Brijbhooken Lai Awasti, L. R. 2 I . A. 279, the
Judicial Committee held that the maintenance of the

B  widow -was a charge upon the inheritance which had
descended from her husband to her daughter-in-law; 
that the liability to maintain the widow passed to the ■ 
son. when lie got the estate of his father, and that . 
when the estate passed from the son to the son’s widow,

’C’:; A the liability to maintain the father’s widow still attached
to the inheritance, the son’s widow being bound to main­
tain the father’s widow out of the inheritance. In Srce- 
mutty Bhagalmtty Dossee ,v. Kanaikl Hitter, 8 B. L. R. : 
225, Phear, J .  said “ As against an. heir who has taken 
the property, the widow has a right' to have her main­
tenance treated as a charge on the property. She may 

I'J doubtless follow, the property in the hands of any one who
takes it with notice of her having set up a claim, for main­
tenance against the Heir. I  do not think that in Bengal 
she has a lien on the property in respect of her main* 
tena,nee against all the world, irrespective of such notice.
No such lien as far, as I  know has ever been established 
in these courts.” In Bahu Goluk Chunder Bose v. Ranee 
Ahilla Dai, 25 ~W. R. 100, Mitter, J. said :— “ It has been 
settled by more than one decision of this court that where a 
purchaser purchases property from the heir with notice that 

">ykV Aik \ W r : M L n " i \  t n . •' -i 1, . , A, j, % >4 . '•» * ^
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' ^ ^ » d a  wdow is entitled to be maintained out of it, the Lbct‘trb yI<
property in the hands of the purchaser continues to be 
charged -with that maintenance. * * * I t  is not a correct 
proposition of Hindu law to say that in all cases a Hindu 
widow is not entitled to follow properties from which she 
is entitled to obtain her maintenance in the hands of the 
purchaser, unless she at first attempts to recover her 
maintenance from the heir-at-law. I t  may be that in 
certain cases where the defence is that sufficient property 
is still in the hands of the heir-at-law from which the 
maintenance can be recovered, the person entitled to 
maintenance might not be allowed to recover it from the 
purchaser of a small portion of the family property with­
out first attempting to recover it from the properties in 
the possession of the heir-at-law.” In Subramania Mu- 
daliar v, Kaliaui Amnia!, 7 Mad. H, €. R. 226, the court 
said :—“ During the marriage and the life of the hus­
band, the claim to maintenance against his estate was a 
mere possibility. If ho had wrongfully put her away or 
refused to support her, the possibility would have become

k a present interest; the right is a charge on the husband’s
estate in some circumstances while ho still lives,—in all
cases when he lives no longer. The husband’s estate in
the hands of the survivor is therefore that to which the
charge attaches, and the husband’s death is the period at
which the statute begins to run against the claim.”

Prom a consideration of these different cases it would
appear that originally the widow’s claim to maintenance
out of the joint property in which her deceased husband
had an interest was supposed to override all other rights,
Including even those of a purchaser from the survivors .... j.....
to whom the husband’s interest had lapsed. But latterly without no-
it has b e e n  held that a purchaser would not be affected from'widow’s
if he had no notice of the widow’s claim, and that even if ™il‘“teww0«rignt.
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Leotub* 'Vi. he had notice .the rights created by purchase from the
bands of the survivors of the widow’s deceased husband . \
would remain intact if the alienation was caused by the 
necessity of paying such debts of the family as would be 
a just and valid burden upon the joint, property. The 
necessity of notice has been strongly insisted upon in 
Adhirani Narain Kumari v. Shonamali Patmohadai, I. L,
E. 1 Cal. 365. In  this case the widow sued the purchaser 
of the joint property for her maintenance, after shaving • 
obtained a decree against a member of the joint family, 
namely, the younger brother of her deceased husband. The '

8 property had been sold in execution of a decree against
this person. I t  was found that the purchaser had no 
notice of any claim for maintenance on the part of the 
widow. The judgment was delivered by L. Jackson, J ., 
who after reviewing many previous cases on the point held 
that the property in the hands of the purchaser was not 
liable for the maintenance claimed: that there was a 
distinction between the member of a family in whose 
hand the property had come either by right of inherit- ,
ance or by survivorship, and a bond Me purchaser without ;-
notice ; that it was exceedingly probable in this case tha t :-}p 
the debts which led to the sale of this property were 
partly ancestral; that the widow’s right to maintenance 
was subject to the duty of paying these debts and was 

vy. enforceable against only the residue after paying such

!

 debts ; that her right to maintenance had been modified
by her having previously obtained a personal decree 
against her deceased husband’s younger brother, and that 
having omitted to give notice to the purchaser of her 
claim, the widow could have enforced her right only 
against the surplus proceeds of the property when sold.

The Tull Bench case of Shamlal v, Banna, I. L. E.
4 All. 299, decided by the Allahabad High Court, lays



B Hind a widow is not, ^tcttmxri'
in which her deceased 

husband had an interest, as can be enforced against a 
bond fide purchaser without notice, until the said main­
tenance has become fixed and charged by decree of court 
or contract on particular property. “ The right to main­
tenance is of an indefinite character; the heir who suc­
ceeds to the estate may he said to take it with a trust for 
the widow’s support which will give her a right against 
him to have the allowance ascertained and fixed and made 
chargeable on particular property; but till this has been 
done, a charge cannot be said to exist in the sense of a 
title issuing out of the land itself, and binding every 
person who comes into the estate; and a bona fide pur­
chase- for value without notice of the claim will therefore 
be protected. The principle of protecting a bond fids 
purchaser without notice cannot be objected to as being 
something, peculiar to English Law, as it rests on grounds 
of public convenience which are of universal application.”

To a Hindu mind not penetrated with European notions, 
and still retaining the spirit of ancient Hindu law as 
propounded by the Eishis and their earlier commentators, 
this exposition of the law relating to a widow s main­
tenance would appear harsli and unsympathetic. The 
life of a Hindu female is one of seclusion; outside the 
venana, her knowledge is as limited as that of a tender 
child; culture, training, or education, she has absolutely 
none. If her rights are invaded by the male members 
of the family, she is utterly helpless; or she falls under 
the influence of persons whose motive for lending her 
a help are the furthest from those of philanthropy or 
disinterested goodwill. Females belonging to the respec­
table classes are incapable of earning their own liveli­
hood; if the family property is transferred b y  the male



Uc?e»* V1‘ relations, what can these females do to keep their 
rights of maintenance secure? If the law holds that the 
purchaser of such property is not bound to give them 
maintenance, the law in fact forfeits an inherent right 
vested in them. To insist that the female member 
claiming maintenance must prove that her existence 

Mo.torn and claim were known to the purchaser is to impose upon 
. widow’s3 her the performance of an impossibility. This is the 

mT̂ orao-00 % ht in which the modern exposition of the law of main- 
Kiiitto Kwhi tenance would he viewed by unorthodox Hindu. On theto xiis -■ ♦’ other hand, it is not easy to shut our eyes to the 

changes which Hindu society has undergone since the 
time when the Rishi texts were written. Transfers of 
immoveable property have now obtained a frequency that 
the people- of those days could not even dream o f ; the 
idea of property being tied up in the hand of a single 
individual or a single family would create an amount 

■ of inconvenience quite disproportions! to the advantage
\  th a t' might be. gained if the law set its face against ,

property changing hands. The ordinary arrangements 
of society would-be unsettled if the law were so. Again, 
to declare invalid all transfer of joint property so long 

■' as maintenance of any person is to issue out of it, would - - ' ;
Jfev A;' be inconsistent with the undoubted proprietory right of

' the male members. To the outside world, they represent ■
dj the joint property j all necessary expenses are incurred

by them; third parties give them credit in prppoirtiopt 
*o the amount of property visibly in their possession j

{ • the female members are unknown to the public at large.
Third parties become accustomed to advance loans to the 
male members, and to regard them as the sole proprietors,’
—as the holders of an absolute and unfettered right over 
the property. If these third parties, so accustomed, 
should buy it from them, their conduct cannot be blamed ■

k  f .  I 1
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as unreasonable. On the contrary, it would be un- VI.
reasonable to hold them liable for unknown claims first 
brought to tHeir notice after they have parted with 
their money. Unreasonable in this sense that the balance 
of convenience would be in favour of upholding the 
purchasers’ rights, regard being had to the present condi­
tion of Hindu society. The later decisions disclose prin­
ciples upholding transfers of joint family property where 
the purchaser is not, affected with fraud. Fraud may he 
imputed to him, if he knowingly and willingly buys pro­
perty from which a widow derives her maintenance.
Lukshman Ramchaudra Joshi v. Satyabhama Bai, I.
L. R. 2 Bom. 494, is an authority for what has been said 
above. That was a suit for maintenance brought by a 
Hindu widow against her husband’s brother (against 
whom she had previously obtained a decree), who was the 
sole surviving member of her husband’s family, and Fraudulent 
against certain bond fide purchasers for value of certain [)))„,uJ tu t>uy 
immoveable ancestral propei-ty. I t was contended that 
the widow’s maintenance was not such a charge on the 
estate as to give her any kind of proprietary interest 
in it ;  that her right, although its value was depen­
dent on the amount of her deceased husband’s share in 
the property, was merely a personal one against her 1ms- 
baud’s brother; and that notice of what was uot really 
a charge, in the sense of an interest in the property, could 
not convert the merely personal obligation into a real 
right by way of incumbrance on the property, accom­
panying it into whosesoever hands it may pass. West, J. 
held that the sole surviving proprietary member was #■ 
competent to sell the estate vested in him; that the 
right of the widow would not be affected thereby if 
by a decree of court it had become a charge adhering to 
the estate; that previous to its being made a precise and



L e c t c s r  VI. actual charge on the property, the proprietary member 
might deal with it at his discretion; that if the aliena­
tion were made with a view to defraud the widow, and if 
the purchaser were privy to the fraudulent transaction, 
the property in such purchaser’s hand would still be liable 
for the widow’s maintenance, and that mere knowledge on 
the purchaser’s part of the existence of such a widow 
and of her claim would not he sufficient notice affecting 
the purchaser, who in good faith thought that the aliena­
tion would not work any wrong upon the widow. Where 
the sale of the family property is brought about by what 
is called a legal necessity, which among other matters 
includes the payment of a family debt, the claim to 
maintenance cannot take precedence of such debt, nor 
will it be a charge on the husband’s property as against 
a purchaser. (Ifatcbiarammal v. G-opal Krishna, I, L. E. 
2 Mad. 126.)

Connected with the widow’s right to maintenance is 
Widow’s her i-ight to residence in the family dwelling house. The 

residence. leading case on this subject is Mongola Dabee v. Dino- 
nath Bose,. 4 B. L. R. 0. C. J. 78. In this ease the 
judgment was delivered by Sir Barnes Peacock, the 
question being whether the purchaser of the family dwell­
ing house from the adopted son of the widow’s husband 

' was entitled to dispossess her, she having lived in
the house so long as her husband lived, and having 
continued to live in it after his death. Sir Barnes held 
that neither the adopted son nor the purchaser from him 
was entitled to turn the widow out of the house In 

'■;* which she was left by her husband at the time of his 
death ; at any rate she could not be turned out unless
some other suitable dwelling were provided for her. His
words are :—“ I t  seems quite contrary to every principle 
of Hindu Law, by which the property taken by an heir



is for the spiritual benefit of the deceased, to suppose it tKcrom: Vi. 
would not have contained some provision to protect a 
Hindu widow from being turned out of the dwelling in 
which her husband had left her at the time of his death :
without notice or even after a week’s notice.” This de­
cision is based upon two texts. The first is a text of 
Riityayana cited in 2 Colebrooke’s Dig. p. 183, and is 
as follows :—“ Except bis whole estate and his dwelling 
house, what remains after the food and clothing of his fa­
mily, a man may give away,whatever it be, whether fixed or 
moveable; otherwise it may not be given.” The other 
text is verses 56 and 57, sec. 1, ch. 11 of the l>aya- 
bMga. Verse 56 is, “ But the wife must enjoy her 
husband’s estate after Ms demise. She is not entitled to 
make a gift, mortgage or sale of it. Thus Kutydyana says,
‘ Let the childless widow, preserving unsullied the bed 
of her lord, and abiding with her venerable protector, enjoy 
with moderation the property until her death. Af ter her let 
the heirs take it.’ ” The beginning of verse 57 is,
“ Abiding with her venerable protector, that is, with her 
father-in-law or others of her husband’s family.” I  
apprehend that these words have been construed by Sir 
Barnes as creating a right in the widow to dwell in 
her father-in-law’s house. They clearly imply a duty on 
the part of the widow to adopt her residence in that 
house ; the performance of this duty necessarily involves 
her right to reside therein, otherwise she would be 
unable to perform the duty. The considerations, however, 
which weighed most with the Chief Justice are disclosed in 
the following words of his judgment:—“ 1 have very great 
doubt whether a son, either natural born or adopted, is 
entitled to turn bis father’s widow and the other females 
of the family who are. entitled to maintenance out of the 
dwelling selected by the father for his own residence, and



'
tocnnwVL in which he left those females of his family at the time 

of Ms death, Wo one who' is at all acquainted with the 
usages and customs of the .Hindus can doubt, that it 
would he highly injurious to the reputation, of the females

B oi a family to be turned out of the residence, at least 
until some other proper place has been provided for 
them /5 With regard to the question whether the text 

trtbytu**01" 0±' Kdty6yana might not be considered as amoral injunc- 
Jootrim of tion, the judgment says:—“ If a man’s right is not 

restricted, factum valet applies ; his act is valid if he has 
title, although he may he guilty of an immoral act in 
doing what he has a legal right to do ; but if his right 
is restricted, the rule, fadum valet, does not enable 
him to go beyond the restriction. The most difficult 
question is, whether this passage of Katyayana, which 
says a dwelling house may not be given, is a mere moral 
precept or a restriction on a man’s right to convey. I t  • 
seems to me at present that it is a restriction and not a 
mere moral precept, and that the son and heir of the 
father has not such a right in the dwelling of the family 
that he can at once, of his own pleasure, turn out all 
females of his family, or sell it and give the purchaser 
leave to turn them, out.” This decision shows that even 
in Bengal the right over ancestral property is not un­
restricted. In a former part of these Lectures I  have 
attempted to show how such a conclusion could be arrived 
at'by considering the drift of different parts of the Ddya,- 
bliaga, especially where the author restricts the father’s 
power as regards partition of inherited property. In 
Mongo]a Dabee v. Diuouath Bose, the Chief Justice comes 
to the same conclusion and says;—“ That shows that, 
with regard to ancesteal property the father’s inability 
to make an unequal partition of ancestral, property among 

’ Bis sons depends on restricted ownership, and that he

*
;„■/ ..'.v'y. . ' /.a.- •’ v'1'. ■; . /v:--a" / / ' '//■>: ■ ■ .y. ; ; ■ a ■.

•_ . •"

g i f ;  i ,  c ;  >. - ■ s  >• y r



.

has not an unlimited discretion over his property. In  kic-rcB* v f.
tliose cases where a man has no title to convey, or
where liis right is restricted, the rule of factum valet
does not apply.” Were these observations carried out
t<> their legiti mate consequences, the Bengal property law
might be assimilated to the property law as sanctioned by
the MitakshardL But the local usage and numberless
decisions have established the Bengal father’s absolute
power over inherited property too firmly to be shaken by !
remarks like the above, they being' regarded as obiter dicta.
The only restriction which the above, case establishes over 1 ;
one’s power in respect of ancestral property in Bengal i s , . 
that the ancestor’s widow and probably seine other female 
members will not be driven out of the family dwelling 
house by persons claiming under alienations to which 
they are not parties. Mongola Dabee’s case has been 
followed in cases decided by the other High Courts. Thus 
in Houri r. Ohamdermoui, I. L. E. 1 All. 262, the auction 
purchaser of the rights and interests of one member in 
a certain dwelling house endeayoiired to obtain possession 
of the house, but was resisted by the childless widow of 
another member, who Was residing in the house, ami 
claimed the right to reside in a moiety thereof as her 
husband’s widow. The High Court said:—“ It does 
appear to have been admitted that the property -was held 
by Lachman Persad and Bariey Madhub in equal shares, 
but assuming it was the joint property of the two 
brothers, the widow of Baney Madhtfb is entitled to live' 
in it, it being the house in which she resided with her 
husband. She cannot be ousted by a purchaser of her 
nephew’s rights. The house is a small one, and it is 
not shown that one moiety is more than sufficient as a 

’ residence for the Mussamut.” In Talemantl Bing v,
Eulanina, I. t .  E, S All. 353, one member of a joint

M g i l i  V. ~ . . -
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t.irT' re 71. family bad been sued by a third party on a bond for 
money, upon which a decree had been obtained, and ihe 

>&&'••/ family dwelling house had been sold in execution of the
.decree and purchased nt the court sale by the decree- 
holder, when He tried to oust the widow of another member 
from the house. The High Court said that the widow of 
a member of a joint Hindu family could claim a. right 
of residence in the family dwelling house, and could 

}$%■: assert it against the auction purchaser. In Dalsukhram
#'•••' MahasuMirain v. Lajluhhai Moteechand,. I. .L. It. 7 Bom.
,. _ 282, two houses had been sold hy the son of a joint

family, one of which was occupied as residence by his 
mother. The purchaser sued both the vendor and his 

, mother 'to recover possession of the houses. Upon these
facts the district judge held that by Hindu Law and 
custom of the country a widow was entitled to residence 
in the house of lier husband during her lifetime notwith­
standing the sale of it by her sou. The High Court said 
that as no proper reasons were disclosed for the alieuatiott 

jn> hy the son, mid as the widow was in possession, end the
purchaser had purchased with full knowledge of such 
possession, the sale by Ihe sou did not affect the widow's, 

i/ right to residence., On the authority of the passage from
Katyiyana already quoted, found in Colebrooke’s Dig., 

CyV' b. 2, ch. IV, sec. 2, text 19, the High Court held '
that, the requisites for the maintenance of the family 
were on the same footing as the family dwelling; and 
although the rule regarding maintenance that the ances­
tral property in the hands of a purchaser continues to he

yet it was'." undoubtedly a  correct proposition of law, that . 
a son could not evict his widowed mother or authorise a 
purchaser to do so without providing some other suitable 

'^0 :’: dwelling for her. It has been held, however, in an



Allahabad case that this right of residence would «ot Lwwb* Vx. 
y prevent the auction sale of. the family dwelling* house

merely because the judgment debtor’s widow might be ‘ ;v
residing in it, In , this case the suit was for certain :
moneys charged on, amongst other properties, the ances- , ■ 
tral family dwelling house which was occupied by two 
widows, one the mother, the other the wife of the mort­
gagor. Their pica was that they had no other place to ■
reside in except that house, that they possessed a right 
of residence therein, and that the mortgage was invalid.
The decree of the first two courts refusing the sale of the
house was upset by tlic Ijtigh Court observing that the . j
question of the right of residence was not involved in
the case, that the hypothecated house could be sold in
execution of the mortgage decree, and that it was a
matter for decision in a future case whether the widow
could be ousted by the auction purchaser. (Bhikham :
thus c. i’urv, t  L, R. 2 All. 141.)

Allied to the subject of a widow’s right to reside in the 
;■'family dwelling house is;the question whether a widow 
affects her rights by refusing to live, in the family of Widow ma.v 
her husband. Such refusal may be dictated by either ^roTium 
innocent or vicious motives. » At one time there seems to ?n h?.r 
have been a notion abroad that a widow was bound in duty 
after the death of her husband to live under the protec­
tion of her husband’s family, and that should, she, with­
out any just cause, cpiit such protection, and go else­
where, she would be guilty of a dereliction of duty, al­
though there might be no vicious motive in her 
doing so. Nor would such a. notion bo devoid of all show 
of authority in its favour. Thus Kityiyana quoted in 
the Dayabhuga, ch. 11, sec. 1, verse 56, says that 
the soilless widow should preserve inviolate the bed of 
her husband, that she should stop with the ‘ venerable 

! ‘ 'v | u , • b * j \ ty f ,k



I^m-BSVT. preceptor’ or * guru,' as the word in the original is.
Verse 57 explains what is meant by stopping with the 
guru. She must dwell near her ‘ father-in-law and suck 
others,’ and must stop in her husband’s house. This is 
the same text from which Sir Barnes Peacock has in­
ferred that the husband’s house is the proper d welling- 
place for the widow, and that sin; canuot he driven 
out from it by her husband’s heirs or third persons 
claiming through them. The word ‘ guru ’ in Sanscrit 
means * one who is entitled to respect and veneration.'
The father and the elder brother are often respectfully 
called f gurus.’ When therefore Kfltydyana. says that the 
widow is to stop with the * guru,’ the reasonable construc­
tion is, that she is directed to live in the same house in 
which such persons live, as were entitled to respect and 
veneration from her husband ; it maybe bis father, or elder 
brother, or uncle, or senior cousin, or mo f lier, somebody i n 
fact belonging to the husband’s family, to whom the 
husband used to pay deference when he was alive. After 
marriage, a, woman’s identity is to a great extent merged 
in that of her husband ; she is according to Hindu notions, 
half his body ; his house is her house; and his ‘ gurus ’ 
would be her ‘ gurus.’ The text of Kity/iyana, there­
fore, supplemented by Jimutavdhana’s explanation, fairly 
indicates the prevalence of a pretty general notion 
among Hindus, that for a widow to he independent in her 
actions find to dwell elsewhere than in her deceased hus­
band’s house, would be improper conduct. Again N.irada 
quoted in verse 64, sec. I, ch. XI, Dayabhn.ga, says that 
after the death of the husband, it is his family that 
has a claim to the obedience of the sonless widow.
They have a right to be consulted when she makes 
any disposition of her property; they are the guar­
dians of her wealth; they should supply her with all

' , ’ , - ' 1 ' ■: •fVb: ;
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necessary tilings. When the family of her linsband Lbcwrr y i.
lias become extinct to a man. when flie family domicile ..
even is gone to wreck, when there is not a soul of the 
same blood with her husbandi .it is then that she is 
allowed, to place herself under 'life guardianship of her 
father’s family, Modern usage also seems to be in con­
formity with the notion that it is proper for a widow to 
live with her husband’s family. The Hindus are super- 
stitiously particular as to the honour of their females.
The inevitable consequence of a single lapse of virtue 
on the part of a woman is absolute excommunication.
Among the more respectable castes, actual unchastity is 
not unfrequent; but that the public excommunication of 
Mien women belonging to these castes is not so often 
seen is due to the fact that there is abundant conceal­
ment. There can be no condonation of an act of un- 
chastity. Years of virtuous conduct cannot efface the 
stigma attaching to a woman to whom even a single 
guilty act has been brought home. Not only she herself, 
but even both her families, on the husband’s and on the 
father’s side, are involved in the infamy, according to the 
popular idea. No matter that all connection between the 
guilty woman and her family may have ceased ; no matter 
that she-p|ty have gone elsewhere, dead to the community 
she belonged to. The memory of the guilt pursues her 
husband s and her father’s family j and a certain social 
degradation is fastened upon all connected with her in 
the relationship of Mood or affinity. I t  is for this reason, 
that the family of the widow’s husband, when tolerably 
well-to-do, generally insist upon her residing with them.
Except among the Kulin Brahmins, with whom the 
idea, prevails that a mam’s proper home is his maternal 
grandfather’s house, the residence of the widow with 
her husband’s family is the rule; her residence in her



Ur.rvw VI. father’s house is exceptional. This usage of the Hindus 
furnishes ah explanation of the circumstance that, in 
some of the earlier cases, where a widow sued either for ;
succession to her hustoaph’s property or for maintenance 
out of the same, we meet with a plea in defence set 
rip, that the widow did not reside in her husband's family.

" One of these very early cases was that of ttopinath
Bysack' v, H'urrosoondery Dossee.1 Here the question
seems to have been whether the widow did not forfeit her '

- i  right U) her husband’s property by reason of refusal to .
live in the residence of her deceased husband, and with 
his family. This case was decided in 1886. In those 
days all questions of Hindu Law were refereed to a 
Pundit attached to the court, who held an appointment 
from Government, and whose duty it, was to enlighten 
the judges on Hindu law. The answer of the Pundit 
in the present case waa ; that unless the widow left her 
husband’s residence for unchaste and improper purposes, 
her refusal to dwell with the family of her husband did 
not interfere with her right to inherit her husband's 
property. The case came ultimately before the Privy 
Council. Their lordships approved the Pundit’s opinion, 
and observed with reference to the circumstances of that 
particular case that the widow was only fom^ten years 
old at the time of her husband’s death ; that the hus­
band’s brothers were then young men, and the widow 

yt thought it more prudent arid decorous to retire from their
protection, and live with her mother and her family after 

” the husband’s death ; that she did not forfeit the right
: of succession to her husband’s estate on account of re- ,

moving from the brothers of her into husband; and that 
the brothers had no right to insist upon her not witb-

’ Tide thr case noticed at longlli at p, 32, of 20lh vol, ol t&e Weekly 
Kqmriei*.
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drawing from, them in order to put herself under the Lkctdbb vr. 
protection of her mother. The observations with regard 
to the widow being of fourteen years of age, and the 
husband’s brothers being young men, were not meant to 
be the reasons upon which the decision of the Judicial 
Committee was founded. (Vide p. 22, 20 W. R. Raja •
Prithi Sing v. Ranee Rajkowar.) Those observations
were made for the propose of showing that the widow
was not removing from her husband’s house for unchaste
or" improper purposes. In the ease of Shibu Soondery
Dossee, cited in Shamacharan Surkar’s Yyavastha Par-
paua, the widow after the death of her husband had left
her father-in-law’s house without any cause, and had sued
the defendants who were the surviving brothers and
representatives of the other brothers of her. husband;
the suit was for separate maintenance. The court said
that the fact of her having left her father-in-law’s house
did not disentitle her from a separate maintenance. In
Jadumonce Dossee v. If better Mohun Seal, published at
p. 384, of the Yyavashtha Diirpa.ua, the judgment was
delivered by Sir Lawrence Peel, whose words a re :—“ The Lv
question is whether a Hindu childless widow, who some
time after the death of her husband, unCompelled by
cruelty of*ill-usage, left the house of the family of her
deceased husband, to dwell at first in the house of her
own father, and subsequently with her aunt, living with
her own relations, the residence being in all respects a
proper one and her conduct unimpeached, forfeits her
right of maintenance out of the property which was
that of her deceased husband in bis lifetime and which
had devolved on his heirs. * * * The Privy Council
has, on the subject of the right of the Hindu widow to
return to the home of her parents, laid down a broad
rule, upon which it is not desirable to infringe.” Then



; v  ̂ 336 fttbitr- ro ^irrnswAwcR. :v£ ';

U*rci« vi. Sir Lmvmmo Peel cites the passage which i huvt 
already cited from .the judgment of the Privy Council 
in Kashinath. Bysack’s case, and continues :—“ In the 
p riw  Council the question was whether the Hindu 

i. 4 heiress forfeited her estate by selecting without impro­
priety her father’s roof for her residence. .But it  is  ter 
be observed that the opinion of the Pundits was gene- 

; . : rally expressed as to forfeiture of rights, and the court
expressed in general terms that the widow had a right 
under the circumstances to select that residence, and 
could not be compelled to reside under the roof of her 
husbands family. This freedom of choice had respect" 
to causes as applicable to a widow not an heiress, as 
to one who inherited.” The meaning of this last part of 

f?” Sir Lawrence Peel’s judgment is that even in Bengal the
widow may nob sometimes inherit her husband’s estate, 
a si for instance, when she is a disqualified person, being 
affected by an incurable disease. But she is then entitled 
to maintenance out of her husband’s property, and her 
right to select her own residence remains when she 
is entitled simply to maintenance. In Surnomoyee 
Dossee v. Gopal Lai Boss, Marshall 497, the widow 
sued for maintenance, and it was held that she was 
entitled to it notwithstanding that she had left the resi­
dence of her deceased husband :--Tlie court said “ In 
this case a widow sues for maintenance. The defendant,
•who is her stepson, objects that she resides in the house 
of her father, and alleges that she is therefore not entitled 
to maintenance. The widow alleges that she left the 
family house because she was tortured or rendered un­
comfortable, hut did not prove that allegation. Wo 

£ find, however, that it is laid down in the Vyavastlui
Darpana of Shanm Charam Sarkar, the learned inter­
preter of the late Supreme Court, Vol. I, p. 319,

•; ' V".: '• '• df
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sec. 160, that * should a woman, without unchaste Lkutouk VI. 
purposes, quit the family house and live with her 
parent or own relations, yet still she is entitled to 
maintenance;’ and in sec. 161, ‘ The widow, however, 
is not entitled to maintenance by residing elsewhere 
without a cause, if she was directed by her husband to 
be maintained in the family home.’ We think, there­
fore, that the widow is entitled to retain the decree for 
maintenance which she has obtained.” All these cases 
were considered by the Privy Council in Raja Prithi 
Sing ?>. Earn Bajkowar, (20 W. R. 21 S. C. 2 Suth.
P. C. 846, S. C. 12 B. L. E. 238), where the widow sued the 
adopted son of her husband for maintenance, and was 
met by a plea, of unchastity having been committed by 
her. This fact could not be proved by the defendant.

( Tlie widow had left her husband’s house, and the ques­
tion considered by the Privy Council was whether a 
Hindu widow lost her right to maintenance by reason of * 
her leaving her husband’s house, provided she did not leave 
it for the purposes of unchastity or for any other improper 
purpose. The decision of the Privy Council was that a 
Hindu widow was not hound to reside with the relatives of 
her husband; that the relations of her husband had no 
right to compel her to live with them ; that she did not for­
feit her right to property or maintenance merely on account 
of her going and residing with her family, or leaving her 
husband’s residence from any other cause than unchaste 
or improper purposes j that the law did not require her, 
for the purpose oji maintaining her reputation, necessarily 
to live with her husbaud’s relatives, and that she did not 
injure her reputation by living with her own father or own 
mother or with her relations on her father’s side. Their 
Lordships also in this case point out a distinction between 
the position of . a widow and that of a wife. “ A wife

i; ; 'r ’:; t  ( '' t ; ;  :: - ' t 'k  t t  : t f . - . :  - t ' -  ter'.--; y;
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I f  rimn vx. cannot leave her husband s  house when she chooses, and 
require him to provide maintenance for her elsewhere ; 
bat the case of a widow is different. Ail that, is required 
of her is, that she is not to leave her husband’s house for 
improper or unchaste purposes, and she is entitled to 
retain her maintenance unless she is guilty of unchnstity 
or other disreputable practices after she leaves that re­
sidence.” The distinction between a wife and a-widow- 
is founded upon the law relating to husband and wife.
A husband has a right to his wife’s society, and she is 
hound to perform her conjugal duties towards him.
The performance of these duties precludes the idea of her 
living at a distance from him. Unless therefore there are 
positive reasons for her quitting the protection of her 
husband, she is bound to live in the same house with him 
and to receive her maintenance there. In none of the ' .
earlier cases noticed by the Privy Council in Prithi Sing’s 1 
case, the two texts, (see ante, pp. 33.1,332) one of Ktitydyana 
and the other of N&rhda, which I  have already quoted, 
seem to have been placed before their Lordships. But even 
if brought to their notice, these texts would have hardly 
influenced the decision. No court of justice now would 
attribute an imperative character to the direction con- 

W tained in such texts; nor would it be reasonable, in the
present altered condition of Hindu society, to suppose 
that whenever a widow leaves her husband’s house, she m must be actuated by some improper motive. No other
reason can be assigned for the direction given by K;itya- 
yana and Ndrada to a Hindu widow to reside with the 
family of her husband, except this that such residence is 
the best safeguard of her virtue and reputation; modem 
tribunals have looked more to the reason of the law than 
the letter of its text, and have accordingly decided that 
improper behaviour is the only cause for which mainte- 

^  nance can he withheld from a widow.



fn Ahallabhiii Dabia v. Lukshimoney Debia, 6 W. R, Leotpue vr, 
37, the widow sued the heiress of the nephew of her hus- 
bimd for maintenance. The defendant did not impute 
unchastity or criminal conduct to her. Her plea was 
that the widow to receive maintenance ought to reside 
with the family or relatives of her late husband; two 
cases decided by the Sudder Dawany Adalut in 1850 
and 1852 respectively, seem to. have been cited, which the 
judgment of the High Court says support the position 
that a widow, after a  voluntary separation, not based on 
any plea of ill-usage, has no right to a separate main­
tenance, The High Court, however, held, that “ resi­
dence with the relations of the deceased husband is, 
after all, a moral and not a legal duty, and no for­
feiture ought to be imposed on a widow who, for no 
immoral purposes, shows a preference for a residence 
elsewhere than with her husband’s family, who are bound 
to give her support.” Set on-Karr, J, also observed that 
the Hindu Law as applicable to widows ought to be 

f administered by the courts of this country with a liberal 
spirit. Macpherson, J. said that the widow’s leaving 
the house of her husband’s relatives did not entail for­
feiture of her right to maintenance. This principle, 
that a liberal interpretation should he given to the old 
texts, does not seem to have been conformed to in Uma- 
eharan Chowdry v. Kitambini Dabia, 10 W. R. 85y, 
where a Hindu widow sued to obtain a monthly 
allowance as maintenance from the brothers of her ' 
decease.! husband, the family property having descended 
to them. They stated in their answer that they were 
willing to maintain her if she resided with them as a 
member of the family. The . High Court held that the 
widow could get subsistence on condition that she re­
turned to and resided with her brothers-in-law as a
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X,ac u-iK vi. member of the family. The judges say that their opinion 
was based on the ruling of the Full Bench upon the sub­
ject. I believe the Full Bench ruling referred to here id 
the case of Khettermoney Dossee v. Kashinath Doss, 10 
W. it, F. 11. 89, which has decided that a daughter-in-law 
cannot claim a money allowance from her father-in-law 
who was not in possession of any ancestral property.
The case of Umacharan Chowdry, does not disclose, 
how in Bengal the widow came to be in the position 
of suing for nmintenanee, instead of inheriting the pro­
perty. Supposing, however, that by some reason or other 
she was excluded from heirship, the decision of the High 
Court refusing a separate maintenance to her is notin 
accordance with the eases which went before, already 
noticed by me. In Srivirada Pratapa Ragbunada Deo 
v. Sri Brojo Kishore Patta Deo, I. L. R. 1 Mad. 81, 
there are some observations made by the Judicial Com­
mittee which might support the idea that a widow was 
bound to reside in her husband’s family. They are 
“ The joint and undivided family is a normal condition # 
of Hindu society. An undivided Hindu family is ordi­
n a ry  joint not only in estate, but in food and worship ; 
therefore not only the concerns of the joint property, but 
whatever relates to their commensality and their religious 
duties and observances, must be regulated by its mem­
bers, or by the mauager to whom they have expressly 
or by implication delegated the task of regulation. The 
Hindu wife upon her marriage passes into and becomes a 
member of that family. I t  is upon that family that, as a 
widow, she has her claim for maintenance. It is in that 
family that, in strict contemplation of law, she ought to 
reside. I t  is in the members of that family that she must 
presumably find such councillors and protectors as the

' : law makes requisite for her.” But we must remember

"
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t)iat this was said in a case in which the question was, Luctob* Yl.
who should be consulted by a widow desirous to adopt a
son after the death of her husband. The above words H i'
of the Privy Council cannot bo taken as overruling-the
clear expression of their views in their judgment in Raja
Prithi Sing’s case (20 W. B., 22).

In Eangovinayak Deo v. Yamuna Bai, I. L, R. 8 Bom.
47, the facts were similar to those of 0 inachum Chow- 
dry’s case (10 W.R., 359). In this Bombay case, the widow 
had gone to reside with her parents after the death of her
husband. For nine years she did not make any demand |
on her hushmd’s family, but at the ond of that period 
she sued her husband’s brother and cousins for nine years’ 
arrear of-maintenance. The defence was, that the widow 
had voluntarily withdrawn from association with the 
joint family of which her husband had been a member, 
that she had not been harshly used, nor had been forced 
to incur any debts, but of her own free will had lived 
with her paternal family ; and that she had no title to a 
money allowance. West, J. reviewed a number of cases 
most of which were from Bombay, and stated their effect 
in the following words :—“ These cases make it plain 
that a separate maintenance may be awarded to the 
widow of a Hindu deceased as against the members of 
his family. Some of them seem to support the pro­
position that a separate maintenance may be claimed, 
altuough the husband’s family may bo willing to sup­
port the widow as a member of the household, and 
although there may be no particular reasons for with­
drawing from it. The others would leave a discretion 
to the courts, which should be exercised so as not to 
throw on the deceased husband’s family a needless or 
oppressive burden at the caprice of the widow or her 
family. None of them goes so far as to deprive the
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while several of them support the exercise of such a 
discretion. * * * I t is we think probable that a dose 
examination of the replies of the Pundits in the earlier 
cases would show that they did not intend, in denying 
that withdrawal from the husband’s family involves 
forfeiture of proprietorship, to widen a dependent widow’s 
liberty beyond the range defined by the Madras and 
Bombay Shastris, or to impose a heavier burden on her 
husband’s family. In a case like the present, where the 
widow has taken her residence permanently with her own 
family, and never even asked for anything on account of 
maintenance for many years, so as to create an impres­
sion that she abandoned any claim that she might have, 
where her own family seem to be in comfortable cir­
cumstances, and the defendant’s people of rather straitened 
means, we think that it will be a right exercise of our ■ 
discretion to reject the claim to a money annuity. * * * 
There seems to he no necessity in the present case, and 
the defendants are petty traders on whom the burden of 
a fixed payment might bear oppressively. If the plain­
tiff chooses to take up her residence with her husband’s 
family, they must support her in such comfort as their 
means allow ; but in the. absence of any special circum­
stances necessitating her withdrawal and separate resi­
dence, we do not think she can claim cash payments from 
them to enable her to add to her luxuries while living 
apart.”

RJ • In  this case, the reasons which weighed most with
West, J., were that the widow was living more comfort­
ably with her father’s family, while the members of her 
deceased husband’s family were eking out a small inheri­
tance by their own insignificant exertions for gaining a 
livelihood; and absence of demand on the widow’s part



for nine years seems to Kate been regarded in the light Lector® Vr. 
of a waiver of her right. But the widow might have 
claimed a share of the property, whatever it  was, had her 
husband died separate. She might then have sold it 
for her subsistence and deprived the family of even a 
reversionary right to it. For a sonless widow to live in 
the house of her deceased husband, in the same mess with 
her brothers-in-law and their wives, often becomes irksome 
and uncomfortable; Even in Bengal, where separation or 
its absence does not affect a widow’s right, and where tier 
position as a coparcener in respeet of her deceased 
husband’s share is secure, the family of her husband find 
means to render her condition unendurable. That she is a 
widow, that no addition can be made by her to the family 
income, as her husband if alive might have made is a cir. 
cuinstance which renders her an object of contempt and 
dislike. If she consents to be the general drudge, patient to 
endure in silence all ill-treatment she may be subjected to,
obedient to the slightest indications of a wish on the other 
members’ part, it is then that her life in her deceased 
husband’s family may become tolerable. Where there is 
good treatment, and consideration is shown to her, she sel­
dom evinces a desire to quit her deceased husband’s family.
The petty jealousies, the mean annoyances, the nameless 
small vexations, which are the features of Hindu zenana 
life in too many cases, may be a sufficient cause for a 
widow’s withdrawal from her husband’s family, but are not 
capable of proof in a court of justice. Positive cruelty in 
the mutual treatment of the female members may not be so 
frequent; but the wear and tear caused by daily bicker­
ings of an insignificant character is certainly a matter 
deserving consideration; it would therefore be a humane 
procedure to allow a widow a separate allowance when­
ever she is desirous for it. Her right to be main-
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irt'T'Ri \'l. I aim'd is beyond all doubt, and mnsidoratior fi the 
hardship entailed upon the husband’s family and their 
straitened means ought not to he imported to cut down 
this right. The judgment of Mr. Justice West in the 
above case therefore is Open to criticism from this point of 
view. The truth seems to be, that in the decisions of our 
modern courts of justice, two opposite tendencies are 
discernible. In some decisions we perceive a tendency to 
revert to the spirit of the ancient Rislii texts in all their 
primitive rigidi ty. These texts often display an utter dis­
regard of the ordinary instincts of human nature; a literal 
and unqualified application of many of them now would 
cause much unhappiness and injustice. On the other 
hand, we find in other decisions a sedulous attempt to 
temper the severity of the ancient texts by introducing 
broader principles of justice, humanity and impar­
tiality borrowed froiix the advanced civilization of 
Europe. Where these principles do not go against any 
express declaration of the Rising 91 where they 

‘ are not repugnant to any cherished notion of the Hindu

B community, no consummation is more devoutly to be
wished for than the gradual incorporation of such liberal 
principles into the body of the current Hindu law. 1 
am afraid that among our countrymen many suppose that 
the administration of Hindu law would he placed on a 
more satisfactory footing, were it left in the hand of our 
Pundits. The Pundits are more extensively acquainted 
with the original texts, no doubt. But the texts are of 
no help in new combinations of facts met with in actual 
eases. Hew principles must be had recourse to. I t is 
remarkable that the original texts are rather poor in prin­
ciples. What better storehouse is there to resort to, than 
the learning and experience and acumen of European judges 
whose education is infinitely superior to that of the

I  ; : $ !  \  v  ■
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1* indite, and whose minds mirror the incomparably more Lccrpim Yt»'y. 
progressive' civilization of Western Europe ? The effects 
of the administration of Hindu law by such superior 
intellects are seen in the gradual improvement of tbe /  -
position of widow. From the Yedic days of absolute 
exclusion to oar own times when the widow lias been

y , . j
placed on almost an equal footing with the male members, 
this gradual improvement can be traced step by step. ^
Much was done towards it by Vijndneswura and some of 
his immediate predecessors ; but it was left for tbe Euro­
pean judges, to give the right of the widow that definite 
form which has rendered it secure. I am afraid that the 
judgment of Mr. Justice West betrays an unconscious 
tendency of a retrograde character. I t relegates the 
widow’s right to maintenance to its primitive insecure 
condition, and pruts an unnecessary fetter upon her 
freedom of action. I t  is therefore satisfactory to 
find that the ruling in the case of Bangovinayaka was 
dissented from by three judges of the High Court of 
Bombay including Westrop, £L J. in Kasturbai v.
Shivaji Rain Devkuraa, I. L. R., 3 Bafc 372. In this 
case the Chief Justice says, that in all the five schools, 
it was it settled point that a Hindu widow does not 
forfeit her right to maintenance, out of the pro­
perty chargeable therewith, by reason of non-residence 
with the family of her husband, except when such non­
residence is for unchaste or immoral purposes. The 
authorities for Bengal with regard to this point are 
Kaahiuath Bysaek v. Hara sound cry Dossee, 2 Morley’s 
Digest (Eaal’s notes) 198, noticed by Peacock., C. J. in 12
B. L, B. 241 and 242, and Shibusundery Dossee v. Ki-isto 
Kishore Meogy, 2 Taylor and Bell, 190. For Madras it 
is settled by Visalatchi Amoral v, Aanasami Shastri,
5 Mad. H. C. Rep. 150; for the Worth-Western Pro- 
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J H  1 * ' y  p| < f §!| r̂ /  ife
Ltsctubk V ). vinces by Raja Prithi Sing v. Banoe Rajkowar, 12 

B.-L. B. O, C. 288; and for Bombay by the decision of 
the Privy Council in Narayan Rao Ramehander Pant v.
Rama Bai, I. L. R. 8 Bom. 415. In  the case before 
Wostrop, C. J., the widow sued her husband’s father and 
brother for separate maintenance on tho allegations that 
having quarrelled with their wives, she was turned out, 
and had since lived in separate lodgings. The defendants 
answered that they neither turned out nor ill-treated, the 
plaintiff; that she left their house of her own accord; 
that they were willing to maintain her if she lived with 
them ; and that neither she nor her deceased husband was 
entitled to any ancestral property. Westrop, C. J . said 
“ I t  has not been alleged that the late husband of the 

;V : plaintiff was separate in estate from his father and
brother, or that he held any estate separately from them, 
or that she lived apart from them for unchaste or immoral 
purposes.” I t was directed therefore to try the question 
whether there was any family property in the hands of 
the defendants, and if b o ,  what amount was proper to he 
allotted to the widow for' her maintenance ? In the Privy 
Council case referred to in the judgment of the Chief 
Justice, the widow sued the eldest son of her husband, to 
whom the father had left his self-acquired property by a 
will; this will recognised the claims of the younger bro­
thers and the widows to maintenance. The Privy Council 
interpreted the will as imposing art Obligation on the eldest 
son to snake allowances for the support of the widows, the 
obligation being held analogous to the rights vested in 
Hindu widows in ordinary oases where there is no will.
I t was objected by the defendant there that the widow 
laid disentitled herself to maintenance by living apart 
f«>m family of the eldest son. Their Lordships 
held that no condition was to be found in the will



; 'i' v , . .vr,- :,;i . r.v.;1,o'; upon the widow to  reside Lsotl-nE. VI."'
under the same roof and in joint family with the
eldest son, The widow therefore, they held, was to
be taken to have been left in this respect in the ordinary
position of a Hindu widow, in which separation from
the ancestral house did not disentitle her to maintenance
suitable to her rank and condition.' In the Madras case
of Yisalatchi Amnial, also referred to in the decision of
Westrop, C. J., the point decided was that a Hindu widow
was entitled to charge on account of her maintenance a
piece of land in the possession of her father-in-law, which
originally formed a part of the ancestral property, and had
been allotted on partition to the father-in-law ; and that
the widow’s refusal to live in her father-in-law’s house >
did not disentitle her to maintenance.

In Ramchunder Bislmu Ba.pat v. Saguim Bai' the 
widow had at first consented by a written agreement to 
receive rupees sixteen per annum as her maintenance 
from the brothers of her deceased husband. She subse­
quently sued for her maintenance being fixed at rupees 
four per mensem. Westrop, C. J. said A. Hindu widow 
is not bound to reside with her late husband’s family, and if 
he were in union with that family at the time of his death, 
she is entitled to a separate maintenance where there is 
family property, and it is not so small as not reasonably 
to admit of allotment to her of separate maintenance.
But though the family property may not be so small as to 
prevent any allottuent of maintenance to her, yet it may 
be so small, or the family may be so numerous, as to admit 
only of a very moderate payment for, a separate main­
tenance. Here the plaintiff was satisfied with the sum 
stipulated in the agreement for several years, and there is 
no proof that she was imposed upon. The family pro

1 I. L. li. 3 Bomb. 421. 1 I. L. K. 4 Bomb. 261



t/rcroais Vi. pert; is small and the family large ; honet although tin* 
siiin. named in the agreement is itself smalt, yet we do not 
think that, under the circumstances of this case already 
noticed, the Court, ought to increase that amornit. The 
only variation which this court is disposed to make is to 

‘ giro to the widow the right to elect between taking the
. '1 mim named in that agreement and living separately from

g»7,v,\ ‘ tier late husband's family, or of living with that family
, and being fed and clothed by them in the same manner

as the members of that family.”  Upon the authority of 
8,oifiarn.te this case, it would be a good defence in a suit for separate 

^u^Binai?0 ^maintenance by .a widow from the surviving members of • 
•joi'i: T»r6prrty the joint family to -which her deceased husband belonged,

, *ll° 'L 1‘ that the family property is too small to admit of a, separate
'■ payment being made to the'widow for maintenance.
74 The next question is, wliat is fch© amount of maintenance

- . AiBouut of claimable by a widow from tin- joint property in which 
her deceased husband was interested. Upon this point, 

f t  -i the only general role is, that in no case will it exceed the
value of the share to which her deceased husband would 
have been entitled if a partition had been effected in his 
lifetime. In the Smritiehandrika,1 there is a  passage 
indicating the state of society for which the author was 

7 providing the law. I t  will appear from this passage how
,-B unsuitable such provisions of law are to the present con­

dition of the Hindu community. The author quotes 
7  Nfirada to answer the question what-ought to be given

to the widow for her subsistence where the property out 
of which the maintenance is to proceed is small. Narad;t 

‘ 1 says that the claims of a chaste widow arc limited to
twenty-four arhahas of paddy and forty pmiau in current 

J7 7 '- '7  ■ money''for every'year. The author explains an arhaka to
f '  be one hundred and ninety-two prmihm, and one pana



as equal to one Mrahdpa-m. He says that this birskdpann Uscrew. v:f, 
is equivalent to an eightieth part of one nishha of current Amount 
money in some parts of the country. The quantity ofoM^di»Mi 
paddy implied by these different measures and the value 
of these descriptions of current money are not easily 
ascertainable now. Innumerable are the variations in 
the meaning attached in different parts of India to these 
different names for measure and currency. If we adopt 
what is understood by these terms in Bengal, the annual 
maintenance claimable by a Hindu widow' according to 
Narada would amount to 48 maunds of paddy and two V:
rupees and a half in money.

The High Court observed in one case that it was not 
necessary to maintain a Hindu widow in the same state 
as her husband would maintain her, that it was difficult 

1 to lay down a general rule, that where the net receipt 
amounted to ten thousand rupees, an allowance of rupees 
eight hundred a year was an ample and liberal provision 
for the widow.* In another case, the High Court of 
Bengal held rupees twenty-five per month as a reasonable 
and sufficient sum to allow to the widow where the income 
was proved to be rupees 7,000 a  year.2 In this ease Seton- 
Karr, J. says that in determining the amount of main­
tenance to be awarded to the widow, regard must be had 
not only to the annual value of the property out of which 
the allowance was to proceed, but also to the circum­
stances of the family as well as to the requirements of 
the widow. In Bhogabanchunder Bose v. Hindoo Basini 
Dossee, Sumbhoonuth Pandit, J. said that the amount of 
maintenance could be fixed only with reference to the 
amount of the income, and not solely on the necessities 
of the widow j it was also to be kept in mind that where

1 KnUpcmad Sing •• Kapoor Kow.wt, -t W. B. 65.
, 2 Ah.iDii IUii Debi-i l,til;*id:M‘u:<o IM 'i.i, i, W, ii. :S“.
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vi. the income was small, it might be more cQnvemetit for 
the party liable to supply the maintenance, to maintain 

: the widow if she lived in his house, than if she were to
live separate.1 I t was held in Sriram Bhu/ttacharjee v. 
Puddomookhee Debia, 2 where the widow at first used to 

fixed reeeive an allowance of three rupees per month, but sub- 
sequently left the bouse of lier husband’s family, removed 

11,“ to her own father’s house, and Since then being refused 
the payment of any further allowance, claimed rupees 41 
per mensem ;—that there was nothing in the law to pre­
vent art increase of the amount, as there was nothing to 
prevent a decrease, should sufficient Cause be shown. It 
was also held that the widow 's right did not cease on her 
leaving her husband’s house. The principle enunciated, 
that it is legally competent to a court of justice to direct 
the payment of an increased allowance or a reduced al- > 
Iowa nee where maintenance has once been already fi x­
ed, has been also propounded by L. Jackson, J. in 
Rajendronath Roy v. S. M. Rani Puttosoondry JDossee.8 
The court said ;—“ The previous decree based upon a 
compromise awarding a specific sum by way of main­
tenance, and the particular mode of realising that sum 
has neither more or less effect than a decree would have, 
if it were founded on a judgment of Court, arrived at 
after hearing of evidence. Such decrees apportion main­
tenance always with reference to the circumstances of 
the parties, to the reasonable wants of the widow, and 
the extent of the property out of which the maintenance is 
to come. So long as the circumstances remain unaltered, 
the maintenance of course will be paid at the rate agreed 
upon, but if by circumstances not arising out of the default 
of the holder of the property the assets of it are greatly 
reduced, so that he can no longer be reasonably called.

’ GW. it. 286. - 0 W. II. 152. 3 5 C. L. B. 18.
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upon to pay the amount of maintenance fixed* I  think it is Leotinw VJ,
open, to the court to reconsider the allowance and to ad-
just it to the altered circumstances.” In this ease the suit
was by the widow against the adopted son of her husband
upon the basis of a compromise whereby the adopted son
had agreed to pay the sum of rupees 264 and three biah of
paddy annually. At the time the suit was brought, the
entire estates left by the widow’s husband bad been flooded
by salt-water, and the income of the property had been so
diminished that even the Government revenue could not be
paid out of it. 0pon these facts, the High Court held that
rupees 15, the amount which she was then receiving, was
sufficient. In Prithi Sing’s case, (20 W. R., 22), the
income of the property was two lacs a year, and there
were four widows who had a right to receive an allowance
out of it. Their Lordships held that the amount of
maintenance must always be determined with reference
to the income of the joint ancestral property; and that
Rs. 200 per mensem for each of the four widows out
of . an income of two lacs a year was not an exorbitant
or unreasonable provision.

According to Couch, C. J., if there has been a decree 
awarding maintenance to be paid by a particular person, 
if subsequent circumstances render it improper to continue 
the allo wance originally made, the alteration in the amoun t  
cannot bo directed by the court, at the time of the execu­
tion of the decree. Therefore where the property was 
ancestral, and had come into the hands of, the minor 
successor of the party against whom the decree for main­
tenance had been made, the minor defendant was held 
precluded from raising the question in the execution of 
the decree, that there were circumstances under which the 
sum decreed was not a proper sum to be allowed. The 
only course left open to the judgment-debtor in such



§ L
Jjkctcrs, V i .  a case would • be to' apply to the court which made the 

decree for maintenance, for a review,1 In JSobogopal 
Roy v. S. M. Amritomoyee Dossae, tine question was 
whether the civil court had power to make an order that 
the husband should pay to the wife maintenance at a 
particular rate, in cases where the wife was residing 
apart from him for lawful cause, and whether such order 
could he operative in rospec-t of payments to be made in 
future. The case was decided by a single judge, Markby,
J. who held that such an order was subject to any 
modification which future circumstances might render 
necessary ; that under some circumstances the allowance 
might be altogether stopped although there might not 
be any special direction to that effect contained in the 
order; that if the wife were shown to have been guilty of 
such misconduct as would forfeit her maintenance, or if it 
were shown that under changed condition of things, the 
wife could be called upon to return to her husband’®

‘ ' house, or that the rate of allowance should bo changed,
the court would have power in all such cases either to set 
aside or to modify the order as circumstances might 
require; and that the safer course would be to insert 
special directions in the decree to that effect, the law 
upon the whole of this subject being not altogether 
settled.* In Horry Mohun Roy v. S. M. Nayaufcara,
25 W. R. 474, a stepmother sued her stepson for se­
parate maintenance upon the allegation that she had 

3k  been obliged by ill-treatment on the part of her stepson to
[ft ■ leave his house, and to seek accommodation elsewhere.
;; ’’ ‘ ' The income from the ancestral property was not less than
v rupees 7,000 yearly. The court of first instance made a,

decree for maintenance at the rate of rupees 30 a month, 
together' with an extra rupees 10 per month if no pro- 

1 fiwukftli Koor v. The Court of Wants, 19 \y\ S. 173. » >4 w. R. 433.



p<‘T v-munodatioi! wore provided lot• ti.se ,-.fi.'psiio!:'.nT; 
adding a proviso to the decree that if the stepmother 
insisted on living at her father’s or at her son-in-law’s "
house against the will of the. defendant, she was to for­
feit the larger portion of her allowance and. to receive 
only rupees Id per mensem. The High Court altered it 
into an absolute decree for rupees 25 per mensem, observ­
ing that the ill-feeling between the parties was so 
strong, that they could, not be expected to live in com­
fort and peace in the same house $ that the circumstances 
of the case necessitated the award of a, separate money 
allowance without reference to the possibility of the step­
mother’s getting accommodation anywhere on her stepson’s 
premises; that rupees itO per month together with rupees 
10 for house-rent was hot a reasonable amount out of an 
income of rupees 7,000 a year, snch a sum being too large 
a proportion to take away. fo r, the maintenance of one 
member of the family only; and that an unreserved 
allowance of rupees 25 per mouth was such as the reason­
able and probable needs of a person in the plaintiff’s 
position in life would warrant, regard being had to all the 
circumstances of the case. I t  was also said by the Judges 
ip this ease r—“ I t  is in the highest degree improbable, 
considering the terms on which the parties to this suit 
are, that the stepson could ever agree to his stepmother’s 
living either with her father or son-in-law, specially when 
her determination to li ve with either of those relatives 
contrary to the stepson’s wishes.could have the effect of 
saving him half the allowance he would be otherwise 
obliged to pay. To uphold the proviso m the decree of 
the Court of first instance would be practically to cut 
down the allowance to rupees 12 per mensem, for a widow 
woman would naturally desire to live with her relatives, 
and not amongst strangers. As to the objection, that by 

45 ’ . _



w^nW t e  saved, m d &a »  3 to i&e . t '

or son-in-law’s house. As to t h e m  o f *m.. i -; m rvu tion *»d 
wretchedness, in which it is argued that according to the 
Shaetras a Hindu widow ought to live, that is a matter 
of religious or ceremonial observance rather than of law..

\ i A Hindu, widow in these days at all events is entitled to
|[. decent food and clothing if the head of the family is in a

position to ^supply them, and rupees 2i> a month does not

I

 firm, such firm constituting, according to the well-known
principle of Hindu law, the ancestral joint family property, 
a suit lies by the proprietor of the firm for the reduction of 
an allowance previously fixed by a decree of the Court, 
upon the ground that the business of the firm has been 
gradually failing. In  such a ease, the business is con­
sidered as the estate charged with the payment of the 
maintenance; the diminution of its income is regarded as 
a sufficient cause for its reduction. If in time the estate 
yields no income a t all, the maintenance will altogether , 
cease; the rule being that in every cage the amount of 
maintenance should bear a reasonable proportion to the 
amount of inconu .!

Sometimes, the female member entitled to maintenance 
may claim it in a double capacity. Thus where there are

!



three brothers constituting' a family joint in estate, and Tjkctcbk vi. 
one dies, leaving a. widow and a minor son, and then the 
minor son dies, the family still continuing joint, the Female 
widow of the deceased brother may claim maintenance ^Xnalljje" 
both as a widow of one of the coparceners composing ent?tlLe'i to
. . . . . .  . L i  n  mj.infcenftinpfl

the joint family in its earlier stage, and as the mother of in a  loabla 
one of the coparceners of the family in its later stage. cap#c,ty‘
But I  apprehend that this would not be a ground for 
tire female member’s receiving any increased allowance. 
Maintenance is allowed to a female member simply 
with a view, to subsistence; and the amount neces­
sary for the subsistence of a single individual not being 
subject to any variation on account of the party entitled 
to it being invested with a double right, the courts of 
justice I believe will allow that amount of maintenance 
which will be reasonable under the particular circum­
stances of each case. But if a woman being a member of

( a joint Hindu family, first loses her husband, and then 
her sou, it cannot be reasonably advanced that as a 
mother she is entitled to a less amount of maintenance 
than what was at first thought necessary for her when 
she only lost her husband. The position of a Hindu 
mother of a child deceased since her husband’s death is 
not inferior to that of a widow without a child or 
children, in, respect to the amount of allowance claim­
able by her. In one case of this kind, Straight, J. 
observed, that there was no distinction between a 
widow and a mother. “ I t is impossible to avoid re­
marking that if matters of feeling can be admitted,— 
and we are not, sure they should not in arriving at the 
amount of what is a reasonable allowance,—the case of 
a widowed mother deprived of her tally son and of the 
contingent advantages that might have accrued to her 
had he survived, seems the more deserving of sympathy



LwnittE Vi-a-nci consideration. I t is a fact, not to be lost sight of 
in this case, that down to the death of the respondent’s 
(the widow’s) son, the appellants (the members of the 
joint jamily who were sued for maintenance) made due 
provision for her and her child according to their position 
and the family custom, hut immediately after the latter’s 
decease, they stopped the allowance not only for the one 
but as to both. Such a proceeding appears indefensible 
and altogether inconsistent with the position they now- 
take up. They are actually in enjoyment of the profits 
of the share of the villages to which, had the respon­
dent’s husband lived, he would have been entitled, and it 

: ■ is relatively to the amount of these profits that the sum
to be allowed here should be calculated. -No precedent 
was quoted fixing any principle of computation to apply 
to a case like the present, and it may well be that there 
are none, for the question that now arises involves 
equitable considerations that must of necessity he affected 
by the peculiar circumstances of each individual case.’"*
In this case, another proposition laid down is, that the 
amount of maintenance is to be fixed, not only with 
reference to the income of the whole joint family, but 
also with reference: to the value of the particular share 
to which that member of the family was entitled, on 
account of relationship with whom the female member 
claims the maintenance. Thus, if she claims maintenance 
as the mother of a particular member, then the value of 
her son’s share should be looked to as a factor in deter­
mining the quantum; if as a widow, then the value of 
her husband’s share is the matter to be considered. In 
the above case, the value of such share was rupees 8,000 
odd per annum, and rupees 60 per mensem was allowed as 
maintenance, the court of first instance remarking that

I* * Jiarharsing v ,  D irghnatb Koer, I. L. E. 3  All. 107.
{.V m  -

E / i - ' ■ J - :(••■!' ■■■ ■ "■ I



an estate incurred other expenses than the usual ones, and L k ctv be  v i , 

that the rents entered in the rent-roll of an estate were 
for different reasons never actually realised.

I t  is not a valid objection to fixing a money value of 
the maintenance to be paid, that the income varies ac­
cording to the seasons, that a given sum should not be 
fixed, but should be determined as occasion may arise.
Convenience requires that a reasonable definite sum con­
formable to all the circumstances of the case, should be 
ascertained and made payable by an order of the court, 
with a view to prevent the recurrence of litigation be­
tween the parties.’ In Sreemntty Nittokislioree Dossee v.
Jogendro Nath Mulliok,* the Judicial Committee declare 
that the elements to be considered in fixing- the amount of 
maintenance are Istly, the value of the estate; 2ndly, 
the proper proportion which ought to be given to the 
widow out of i t ;  and that the maintenance should 
include not. only the ordinary expenses of living, but 
also what she might reasonably spend for religious and 
Other duties incident to her station in life. In that 
case the contending parties were an adopted son and a 
widow of the adoptive father. The widow from the 
beginning repudiated the fact of adoption and contested 
for the whole estate. The factum of adoption was proved 
to the satisfaction of the court, but the conduct of the 
widow in having all. along denied that fact, was regarded 
by the High Court as a, circumstance which ought to 
lower the amount of maintenance awarded to the widow.
The High Court said, that the fact of adoption was per­
fectly well-known to the widow and all the members of 
the family. The adoptive father had left a will by which 
he had bequeathed a lac of rupees absolutely to the widow,

1 .1, L . R. 2 All.: 777, Ih a n a a  v. Ilam Stump.
* a.Suth. P. 0 .  605.

.
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: LscttiKu VI. besides a right to live-in- the family dwelling house and to 
he maintained oat of Ms general estate, as she had been 
in his lifetime. Upon these facts the High Court ob­
served :—“ If it had been left to the court to determine 
the sum which shouM be awarded to the defendant in 
future for her maintenance, we should only have given 
her the most moderate provision which, having regard to 
her husband’s property and position, the law would 
allow.” The Privy Council, however, said :—“ One can­
not read that passage without perceiving that the court 
reduced as low as they could, upon the principle upon 
which they proceeded, the maintenance which they 
allowed, as a kind of punishment to her for having 
defended a suit which they thought she must have known 
was properly brought against her. That the court, being 
under this influeuce, should have allowed its judgment 
to be affected by it, their Lordships think, was a de­
parture from the strict principles which ought alone to 
have guided it.” Their Lordships threw out an intimation 
that as a lac of rupees had been left her by her hus­
band, the proper maintenance would be an annuity of 
rupeees <5,000.

Having thus considered the amount of maintenance 
claimable by a widow', I  ought to say a. few words upon 
the question,—whether a claim to maintenance is ever 

Umkntion barred by limitation. The law of limitation enacted in 
(is to nmm- jggg provides for suits for maintenance, and says that 

where the right to receive it is a charge on the inheritance 
ii|V- of any estate, a suit for it will be barred, if instituted
C > after twelve years from the death of the person on whose

estate it is alleged to be a charge. In the Privy Council 
:' case of Narayan Rao Earn C'h under Pant, (I. L. E. 8 Bom.

415), the Judicial Committee has held, upon the terms of 
the will propounded in the case, that no charge was created



upon any specific portion of the property, but that the Ljccitkk Vt 
adopted son, the general legatee under the will, was direct- !P
ed to allow maintenance to the widows-. The terms of the 
will relating to inn intenance w e r e “ Nana the eldest son, 
shall provide for both the mothers; treating them with 
great respect.” These terms were not sufficient, accord­
ing to th eir Lordships’ opinion, to create a right which wa s 
a specific charge upon the inheritance of any estate, 
within the meaning of the Limitation Act of 1859. So 
that upon the authority of this case, it would seem that 
a suit for the declaration of a right to receive main­
tenance personally against a member of a joint family 
would be barred by no lapse of time ; for cl. IS, Sec. 1,
Act XIV of 1859, is silent as to a. case where the main­
tenance is not sought to’ be made a charge upon the 
inheritance of any property. There have been two new 
enactments relating to limitation since the passing of 
Act XIV of 1859. The first is Act IX of 1871, and 
the second Act XV of 1877. Under the earlier of the 
two Acts, the provision relating to maintenance is general 
and simple; it simply says th a t1 a suit by a Hindu for 
maintenance will be barred if instituted after twelve 
years from the date when the maintenance sued for is 
claimed and refused. The corresponding provision in 
the later of the two Acts, namely, Act XV of 1877, 
which is now in force, has been split up into two separate 
Articles 128 and 129. The first provides for arrears of 
maintenance; the second relates to a suit for the decla­
ration of a right to maintenance. The suit for arrears 
will be barred in twelve years from the date when the 
arrears are payable; the suit for declaration will be 
barred in twelve years from the date when the right 
is denied. As these provisions are general, and con-

1 Article 128 of tlie Seooad Schedule.
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X,ECTca« vi. template maintenance of the various kinds that one 
person may claim from another, it is not easy to find 
from a consideration of these provisions, an answer to 
the question, when does a widow’s maintenance be­
come payable, or when is the denial of her right to 
be supposed to take place ? I t is now settled that bo 

' far as the law of maintenance concerns a  joint Hindu
family, a widow need not live in that family to preserve 
her right. Supposing she withdrew from the family 
dwelling-house immediately after her husband’s death, and 
supposing that for a number of years, she has' not asked' 
for any allowance, nor has any been paid to her; have any 

;; arrears become payable, under these circumstances ? Has
there been any denial of her right? I  apprehend that, 
unless there has heen a positive assertion of right to 
maintenance on the widow’s part, and a positive denial of 
it by the party sought to he made liable, limitation does 
not run against the widow. So again, with reference to 
the arrears, if no maintenance money has been expressly 
fixed to be paid by one party to the other, namely, by a 
member of the joint family to the widow, there are no 
arrears which can he said to he ‘ payable.’ I am con­
firmed in this supposition by what I  find in the judg­
ment of the Privy Council in the ease already referred 
to, namely, that of Narayan Ramchandra P an t; in that 
judgment it is said that the terms of the Act of 185& 
are not quite clear; that under the principles of 
Common Law, the right to maintenance is one accruing 
from time to lime, according to the wants and exigen­
cies of the widow; and that the Statute of Limitation 
might do much harm if it should force widows to claim 
their strict rights, and to commence litigation, which, 
but for the purpose of keeping alive their claims, wotild 
not be necessary or desirable.

;!('»(> u i « m  v o  M A i y f K . N V N r i ; .



The above words may seem to rale that a claim hscTv«K vi. 
to maintenance would be subject to no law of limita­
tion. And some of our earlier cases might be supposed' 
to have been decided under an idea like that. In  one 
case decided by the High Court of Bengal, Seton- 
Karr. J. said in a rather summary way that limita­
tion could not apply to the suit so far as it was 
brought to fur the maintenance for the future. Mac- 
pherson, J . said that the case was not barred by 
limitation, because it was evident, that from the time 
of her husband’s death, up to within twelve years from 
the institution of the suit, the widow had been main­
tained out of her husband’s estate.1 In this case the 
widow had sued both for large arrears and also for 
future maintenance at a particular rate. The case 
was under the Mitiikshara law, and governed by the 
Limitation Act of 1850. The question of the widow’s 
right to the largo amount by way of arrears did not 
arise in the High Court; it had been disallowed in the 
court below, and there does not seem to have, been an 
appeal upon that part of the elaim by the widow, before 
the High Court. The appeal was by the party made 
liable for the maintenance, on various grounds, among 
others, that of limitation. The ruling by Macpherson,
J., that the suit was not barred, because the widow 
had been supported down to within twelve years 
before the institution of the suit, cannot refer to 
el. 13, sec. 1, Act XIY of 1850; for in that clause,
12 years from the death of the person on whose pro­
perty the maintenance is a charge is mentioned as 
the period within which the suit is to be brought.
I t is not clear, therefore, what law of limitation is 
here referred to. The ruling seems to be that, if the

1 Aholla Bai Bebift v. Lucki money Detiia, 6 W. R, 37,
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Lectows VI. widow has received hex* support from the joint family 
property within 12 years previous to the suit for a. 
declaration of her right to future maintenance at a 
specified sum, her suit will be in time. But the words 
of Seton-Karr, J . warrant tire supposition that under 
the Limitation Act of 1859, future maintenance may 
be claimed by the widow at any time during her life. 
To a like purport is a decision of the High Court of 
Bombay, the substance of which is stated to he that in 
a suit for maintenance the cause of action ordinarily 
arises at the time when the maintenance having become 
necessary is refused by the party from whom it is 
claimed; and that clause 13, seo. 1, Act XIV of 1859 
does not apply to all suits for the recovery of maintenance 
brought by a Hindu widow against her husband’s family, 
but only to suits in which the plaintiff seeks to have her 
maintenance made a charge on a particular estate.1 In 
another case, the son’s widow had sued her father-in-law, 
in a family governed by the Mitatshard. She had made 
no claim for twenty-two yeai’s after her husband’s death, 
but alleged that she had been forced to sue, disputes 
having recently arisen between herself and her mother- 
in-law; that previously she had no cause of complaint 
against her father-in-law. The case was decided by a 
single judge ; who said that such a claim was not 
governed by limitation, a claim for maintenance being 
a recurring cause of action." The High Court of Madrsa 
has? held that if there be two undivided brothers, and 
one of them dies leaving a widow, then as the joint 
property in the hands of the surviving brother is charged 
with the maintenance of the widow, limitation against, her 
claim for maintenance runs from the date of her husband’s

1 Timappa Bhat. v. Paramoshwiaiuma. 5 Bow. H. 0. Bep. A. 0.130.
3 Muss. Houma Koooroe v. Ajwihya Pcrstiad, 34 W, E. 471.



Mum w ’MM n v I.V "<>3

fieafch.1 From this decision, it would seem that in every lEt!Tf_“  YL 
case of a claim by a Hindu widow for maintenance 
against the surviving members of the joint family to 
which her husband belonged, the limitation must run 
from the date of her husbamd’s death. We have seen 

, that the surviving members are not liable for such 
maintenance unless there is some joint property in 
their hands, property that is, in which the deceased 
husband of the widow had an interest. The High 
Court of Madras in the above case, in discussing the 
right of the widow, in effect, says that in every such case 
the widow’s maintenance is a charge on the joint pro­
perty. Therefore wherever a widow can legally claim 
maintenance, she must do so by way of a charge upon an 
inherited estate; consequently every such claim would 
come within the words of cl. 13, sec. 1, Act XIV of 1859 ; 
for thero is no escaping from the necessary sequence of 
these propositions j—all claims for maintenance by a 
widow depend upon the existence of joint property ; all 
such maintenance is a charge on such property; therefore 
all such maintenance is barred in 12 years from the 
husband’s death. But the Privy Council in Narayan 
Kamchandra Pant’s case (see p. 359) seem to be against 
such a rule. There is also another reason against the 
application of this cl. 13 to a maintenance right charg­
ed upon joint family property. The clause says that the 
maintenance must be a charge upon the inheritance of 
an estate. Now it is doubtful whether there is any 
‘ inheritance ’ in the case when one undivided mem­
ber dies, and his interest survives to those who re­
main. Sir Barnes Peacock has on one occasion said 
that the right of the surviving coparceners of a joint 
Hindu family governed by the Mit-akshara law depends 

Bubrfwnaiiia v, Kaldini Animal, 7 Mad. H, C. Rep. 226.
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Ex*otvb“ vl upon survivorship and not upon ioheHtanee.i This 
opinion is based by the Chief Justice upon the authority 

, of the Sivaganga case.9 If that be so, then calling in the
principle that all law of limitation must receive a strict 
interpretation, it may he said that the maintenance of 
the widow of an undivided member is not a charge upon 
the inheritance of an estate in the case of a joint family 
governed by the Mitakshara law, and Clause 13 there­
fore would not apply; whether the inapplicability of 
that clause would be of any advantage to the widow 
may be doubted; for, if that clause does not apply, 
then clause 16 will, for clause 16 is a general provision 
applicable to all cases not otherwise provided for, and 
fixes six years as the period of limitation for all such 
cases. In one case, Kemp, J. said that it is wrong 
to suppose that a right to maintenance is one to which, 
limitation dot's not apply. Here, however, as the receipt 
by the widow of a separate money allowance was proved 
up to Kartik, 1275, within a short time after which 
date the suit seems to have been brought, the High Court 
held that the question of limitation did not arise. This
decision has no reference to ckuse 13, since here limita­
tion was taken to have run from the date of the last 
receipt of the money allowance; not from' the date of 
the husband’s death.8 The case must have been under 
the Mitakshara law, since the appeal to the High Court 

•f Was from the District of Patna, and the names of the
parties indicate that they belonged to the up-country 
race, and were not from Bengal.

The effect of the change of law brought about by thet!fT /T, '.Trt: vtt ■ ■ ■ ' ■ yT:,:;
/: >r.A

1 Lalla Mohabeer Pershad v, Maes. Kooiidan Kooer, 8 W. It. 116 j goo 
p. 118, Col. 2, para. 4.

3 9 Moore’s Ind. A. p, 539,
3 Ciioony Kooer i>. Joonka Koo<-r, 12 W, R. S24.
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enactment ot Act IX of IS71 earnc •«» be considered by Lscwm* Vt 
the High Court of Bombay in Jivi v. Ranji, I. L. R. 3 
Born. 207. There the widow sued for arrears of main­
tenance for four years from 18th Juno 1873 to 13th Juno 
1877, alleging her cause of action to have accrued on the 
last mentioned date, inasmuch as she ou that date having 
claimed maintenance from her late husband’s brother, 
the defendant, had been refused by the latter. The 
Lower Appellate Court had held that no maintenance 
could be claimed for a period previous to a demand and 
refusal. The ground for so holding was that the provi­
sion relating to maintenance in Act IX of 1871, was a 
deliberate and decided change from the law of 1859, the 
earlier la w giving a period of 12 years from the husband’s 
death, and the later law the same period from the date of 
a demand and refusal. This finding of law on the part of 
the Lower Appellate Court, was upset by the High Court,
Melvill, J. observing that it was not a sound proposition 
to lay down that a Hindu widow had no right to recover 
arrears of maintenance, excepting such as accrued due 
after a demand and refusal; or that a demand and 
refusal created a prospective right to maintenance; or 
that there was no cause of action in respect of ar­
rears claimed for a period prior to such demand being 
made. The result of this decision by Melvil, J. is that 
arrears of maintenance to the extent allowed by the 
law of limitation for the time being in force are legally 
claimable by a widow $ that the new provision in the 
Limitation Act of 1871, enacting that the period of 
limitation is to run from the date when the maintenance 
sued for is claimed and refused, is not to be interpreted 
as creating the right to maintenance from that date; 
that a Limitation Act is not intended to define or create 
causes of action j that a widow has a legal right to

, ' v i '• , ( *


