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THE PREFACE.

TH E motives for undertaking the compilation of a new
Digeft of Indian Law are fo well unfolded in a letter ad-
dreffed by the lat¢ Sir WiLLiaM JoONES to the Supreme
C%Qiﬁengal, that it will fuffice to extract therefrom
the fentiments exprefled by that venerable magiftrate. ‘It.
* muft ever be regretted, that the publick has loft by his pre-
mature death, a tranflation from his pen of a digeft compiled
under his direétion, and an introductory difcourfe for which
he had prepared curious and ample materials.* The lofs is
irreparable; for no other joins to a competent knowledge
of oriental languages that legiflative {fpirit and intimate ac-
quaintance with the: principles of jurifprudence, which he
poflefled in fo eminent a degree.

¢ Notuing,” fays Sir WiLLIAM JONES in the addrefs al-
luded to, ¢ could be more obvioufly juft than to deter-
« mine private contefls according to thofe laws, which the
« parties themfelves had ever confidered as the rules of their
« conduét and engagements in civil life; nor could any
« thing be wifer than, by a legiflative a&, to affure the Hindu
« and Mufelman fubjeéts of Great Britain, that the private

#* See his lalt Anniverfary Difcourfe as Prefident of the Afiatick Society, Yol 4, p. 176,
b f : 5 ¢ laws, -



foS 1 . @L

“ & Jaws, which they feverally hold facred, and a violation of
« which they would have thought the moft grievous oppref-
. « fion, fhould not be fuperfeded by a new fyftem of which
. ¢ they could have no knowledge, and which they muft have
« confidered as impofed ori them by a {pirit of rigour and in-
« tolerance. So far the principle of decifion between the
.% native parties in a caufe appears perfetly clear ; but the
- ¢ difficulty lies (as in moft other cafes) in the application of :
« the principle to praftice ; for the Hindu and Mufelman laws
¢ are locked up for the molft part in two very difficult lan-
¢ guages, Sanfcrit and Arabick, which few Europeans will
“ ever learn, becaufe neither of them leads to any advantage
« in worldly purfuits ; and if we give judgment only from the
* opinions of the native lawyers and {cholars, we can ne-
« wer be fure that we have not been deceived by them. It
« would be abfurd and unjuft to pafs an indifcriminate
« cenfure on a confiderable body of men; but my ex-
. % ‘perience juftifies me in declaring, that Icould notwith an
% eafy conicience concur in a decifton, merely onthe written
% opinion of native lawyers, in any caule in which they counld
¢ have the remoteft intereft in mifleading the court: nor,
« how vigilant foever we might be, would it be very diffi-
« cult for them to miflead us; for a fingle obfcure text, ex-
« plained by themf{elves, might be quoted as exprefs autho-
% rity, though perhaps in the very book from which it was
¢ {eletted, it might be differently explained, or intreduced
“ only for the purpofe of being exploded. The obvious
“ remedy for this evil had occurred to me before I left
“ England, where I had communicated my fentiments to
« fome friends in Parliament and on the bench in Weft-
“ minfter Hall, of whofe difcernment I had the higheft opi- "
“ nion; and thofe fetiments I propofe to unfold in this let=
“ ter with as much brevity as the magnitude of the fubjeét
« will admit. ' If we had a complete digeft of Hindu and
“ Muhammedan Lais, after the model of Justinian’s inefti-

¢ mable
ﬂ‘ ¥
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“/;/nable-.pande&s, compiled by the moft learned of the na~

tive lawyers with an accurate verbal tranflation of itinto
Englifh, and if copies of the work were repofited in the .
proper offices of the Sedr Diwdni Addlat, and of the Su~ .
preme Court, that they might occafionally be confulted as
a ftandard of juftice, we thould rarely be at a lofs for prin-

ciples at leaft and rules of law applicable to the cafes be- .
fore us, and fhould never perhaps be led aftray by the Pan~
dits or Maulavis, who would hardly venture to impofe on-
us, when their impofition might {o eafily be detetted. The

great work, of which JuUSTINIAN has the credit, confilts
of texts collefted from law books of approved authority

which in his time were extant at Rome; and thofe texts:
are digefted according to a fcientifical analyfis; thenames
of the original authors and the titles of their feveral books,
being conftantly cited with references even to the parts of
their works, from which the different paflages were feleft-~
ed ; but although it comprehends the whole fyftem of ju= .
rifprudence, publick, private and criminal, yet that vaft
compilation was finifhed, we are told, in three years: it
bears marks unqueftionably of great precipitation, and of
a defire to gratify the Emperor by quicknefs of difpatchs
but with all its imperfeCtions it is 2 moft valuable mine of
juridical knowledge. Itgives law at this hour to the great-
eft part of Europe; and, though few Englifh lawyers dare
make f{uch-an acknowledgment, it is the true fource of
nearly all our Englifh laws, that are not of a feudal ori-

gin. It would not be unworthy of a Britifh government

to give the natives of thefe Indian provinces a permanent
fecurity for the due adminiftration of juftice among them,
fimilar to that which JusTinian gave to his Greek and
Roman fubjeéts; bur our compilation would require far
lefs labour and might be completed with far greater exalt-
nefs in as fhort a time; fince it would be confined to the

laws of contrafts and inheritances which are of the moft

k]
xtenfive
£y
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3 V% extenfive ufe in private life, and to which the leglﬂatuSL

% has limited the decifions of the Supreme Court in caufes °

. % between native parties: the labour of the work would alfo

. ¢ be greatly diminifhed by two compilations already made
“ in Sanfcrit and Arabick; which approach nearly in merit
““ and in method, to the digeft of Justinian. The firft was °
. “ compofed a few centuries ago by a Brdhmen of this pro-
“ vince, named RAGHUNANDANA and is comprized in twenty.
« feven Books at leaft, on every branch of Hindu law: the
“ fecond, which the Arabs call the Indian decifions, is known
“ here by the title of Fetdwii Adlemgiri,and was compiled, by
“ the order of AurANGzIB, in five large volumes, of which
“ I poflefs a perfett and well collated copy. To tranflate -
“ thefe immenfe works would be fuperfluous labour; but
“ they will greatly facilitate the compilation of a digeft on

% the laws of inheritance and contraéts; and the code, as it
“ 15 called, of Hindu law which was compiled at the requeft

-« of Mr. Hastings, will be ufeful for the fame purpofe,
“ though it by no means obviates the difficulties before ftated,
¢ nor {uperfedes the neceflity, or the expedience at leaft, of
“ a more ample repofitory of Hindu laws, efpecially on the
¢ twelve different contra@ls, to which ULpiaN has given {pe-
“ cifick names; and on all the others, which, though not fpeci-
% fically named, are reducible to four general heads. The laft
* mentioned work is entiled Vivdddrnava Seétu, and confifts,
¢ like the Roman digeft, of authentick texts with the names
“ of their feveral authors regularly prefixed to them and ex-
¢ plained, where an explanation is requifite, in fhort notes ta-
“ ken from commentaries of high authority : it is as far as it
“ goes a very excellent work ; but though it appear extreme-
“ ly diffufe on fubjeéts rather curious than ufeful, and though ~
“ the chapter on inheritances be copious and exadt, yet the
“ other important branch of jurifprudence, the law of con-
“ tracls, is very fuccinétly and fuperficially difcuffed and

¢ bears an inconfiderable proportion to the reft of the work.
¢« But

7



- 4 But whatever be the merit of the original, the tranflation of
LR pas no authority, and is of no otherufe then to fuggeft
¢ inquiries on the many dark paflages, which we find in it:
<« properly {peaking, indeed, we cannot call it a tranflation; -

_« for though Mr. HALHED performed his part with fidelity,
« yet the Perfian interpreter had fupplied him only witha 7~
« Joofe injudicious epitome of the original ' Sanferat,
¢ in which abftraét many eflential paflages are omitted,
« though feveral notes of little confequence are interpolated
« from a vain idea of elucidating or improving the text.” *

& i g,
N %

~ BesipEs the great work of RAGHUNANDANA abovemention-
ed, many other digefts have been compiled by Hindu law-
yers ; which, like his, confift of texts collected from the infti-
tutes attributed to ancient legiflators, with a glofs explana-
tory of the fenfe and reconciling feeming contradittions, to
fulfil the precept of their great lawgiver, “ when there are
“ two facred texts apparently inconfiftent, both are held to
“ be law; for both are pronounced by the wife to be valid
« and reconcileable.” + From various digefts, and from
commentaries on the inftitutes of law, the prefent digeft has
been compiled ; and the venerable author, JAGANNA'T’'HA, has
added a copious commentary, fometimes indeed purfuing
frivolous difquifitions, but always fully explaining the ‘'various -
interpretations, of which the text is {ubfceptible. In re-
ftricting this ‘compilation to the law of contratts and f{uccef-
fions, he has omitted the law of evidence, the rules of plead-
ing, the rights of landlord and tenant, the decifion of quef-
tions refpecting boundaries, with fome other topicks, which

e —

# The letter, from which this extrat is taken, is dated 1gth March 1788. = On the fame date
the then Governor General, MArQuis CORNWALLIs, with the concurrence of the Members of
Council, accepted the offer in terms honourable to the propofer and expreflive of the moft liberal
fentiments.  “ The obje@ of your propofition,” they fay, * being to promote a due adminiftra-
¢ tion of juftice, it becomes interefting to humgnity ; and it is deferving of our peculiar attention,
« as being intended to increafe and fecure the happinefs of the numerous fubjeéts of the Com-
« pany’s provinces,”

.

t MENU, Chapter I, v, 41.

o ® fhould
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“fhould be likewife treated for the purpofe of affifting courts ,
“of civil judicature in deciding private contefts according to
* the laws, which the Hindu {ubjetts of Great Britain hold
- facred. The body of Indian law comprifes a {yftem of du-
~ties religious and civil. Separating the topick of religious
. duties, and omitting ethical fubjeéts, Hindu lawyers have
‘confidered civil duties under the diftint heads of private
~ contefts and forenfick prattice; the firt comprehends:
law private and criminal; the laft includes the forms of
judicial procedure, rules of pleading, law of evidence writ-
ten and oral, adverfe titles, oaths, and ordeal. The tran{-
lation of MEenu has fufficiently made known the criminal
law of the Hindus, which is now fuperfeded by the Muham-
medan fyftem: but another head of private contefts, in which,
under the name of difputes concerning boundaries, the rights -
of hufbandmen are examined, contains matter both curious
and ufeful; practical law, efpecially the fyftem of evidence,
‘ muft be fometimes confulted in the provincial courts, which
are not governed by Englifh law ; and the rules of {pecial
pleading have been pronounced excellent by one, whofe

opinion has great weight. *

Tue Dherma ~Séftra, or facred code of law, comprifing
all the fubjets abovementioned, is called Smriti, what was
remembered, in contradiftinGion to Sruti, what was heard.
By thefe names it is fignified, that the Véda has preferved the
words of revelation, while the {yftem of law records the fenfe
exprefled in other words. It has been promulgated by thir-

ty fix ancient fages, who are named in three verfes of the
Padma purdna; YA jNyawaLCcYA however, mentions no more
than twenty : on the other hand fages are cited in law traéls, '
whofe names do not appear in either lift. Treatifes, attribut-

~ ed to thele ancient philofophers, are extant, which internal
evidence proves to be ancient, though probably compofed

* Sir Wirn1am JonEs, in a manufcript note.

s by



\Ty J%f other perfons, as the Purdnas, written by many different
authprs, are all afcribed to Vya'sa; for the dramatic form,
which has been given to moft of thofe tra&s, and the ufe of -
the third perfon, when the reputed author is named in his .

. code, extort a confeflion from commentators, that the infti-
tutes muft have been compofed by pupils from the recollec-
tion of precepts delivered by their holy inftrutor. Without

! examining whether the authenticity of codes now extant be

thus fufficiently eftablifhed, the Hindus revere thofe inftitutes
as containing a fyftem of facred law confirmed by the Véda
itfelf in a text thus tranflated by Sir WiLLiaM JoNEs accord-
ing to the glofs of Sancara; “« Gob, having created the
four clafles, had not yet completed his work ; but in addition
to it, left the royal and military clafs thould become infup-
portable through their power and ferocity, he produced the
tran{cendent body of law; fince law is the king of kings, far
more powerful and rigid than they : nothing can be mightier
than law, by whofe aid, as by that of the higheft monarch;
even the weak may prevail over the ftrong.” ~

CoNCERNING the birth and a&tions of the legiflators we
know little more than what is recorded in the Purdnas; and
the whole of what is there recorded, belongs either to he-
roick hiftory or to mythology. Such topicks would be here
mifplaced : but a fhort notice of the inftitutes, commenta-
ries, and digefts, which have been ufed by the compiler, may
be fitly {ubjoined to introduce to the reader’s acquaintance
the authorities cited in the work.

THE laws of MENU, who is revered by Hindus as the firft
of legiflators, have already appeared in the Englifh language.
Among the numerous commentators on his inftitutes, the
moft efteemed have been neticed in the preface to the trani-
lation of his work ; namely a commentary by ME'D’HA TIT'HI

fon of Brraswa’™M1 BHATT A, which, having been partly loft,
has

b )
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w‘\ms been completed by other hands at the court of Mapana

Pa’La, a prince of Dig’h; another commentary by G'ovinpa
‘Raja; a third by D’HARANID’HERA ; and the celebrated
.glofs of CuLLu'ca Buarra, The commentary called Men-
wart ha Muétdvali and fome others are occafionally quoted in

this digeft.

ATRrI, not named among legiflators in the Padma purdna,
is fecond'in the 1ift of Ya jnyawaLcya: he is one of the
ten Lords of created beings,* and father of DATTATREYA,
Durvasasand So'ma : a perfpicuous treatife in verfe, at-
tributed to him, is extant. VisuNu, not the Indian divini-
ty, but an ancient philofopher who bore this name, is re-
puted author of an excellent law treatife in verfe; and Ha™
RITA is cited as the author of a treatife in profe: metrical
abridgements .of both works are alfo extant.

YA JNYAWALCYA, grandfon of Viswa'MITRA, is defcribed
in the introduction of his own inftitutes as delivering his pre-
cepts to an audience of ancient philofophers affembled in
the province of Mit'hila. Thefe inftitutes have been arranged
in three chapters containing one thoufand and twenty three
couplets. An excellent commentary, entitled Miidcfhard,
was compofed by Vi JNYANESWARA, a hermit, who cites
other legiflators in the progrefs of his work, and expounds
their texts as well as thofe of his author, thus compofing
a treatife, which may fupply the place of a regular digeft:
it is fo ufed in the province of Benares, where it is prefer-
red to other law tra@s; but fome of his opinions have been
fuccefsfully controverted by late writers. Following the ar-
rangement of his author, he has divided his work into three
parts : the firft treats of duties; the fecond, of private con-
tefts and adminiftrative law : the third, of purification, the
orders of devotion, penance and fo forth. Another com-

L

% Menv, Chapter I, v, 35.
. mentary
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" “mentary on YayNyawALcYA by Dr'vaBo'D’Ha, and one by
ViswARUPA, are occafionally cited. The Dipacalicd by Su'-
LAPANT, which is likewife a commentary on YA'NYAWAL- |
cya, isin deferved repute with the Gauréya {chool. ;

Us'anas is another name of Sucra, the regent of the pla-
net Venus: he was grandfon of Buricu: his inflitutes in
‘verfe, with an abridgement, are extant; as is a fhort treatife

containing about feventy couplets afcribed to Anciras, who
- holds a place among the ten lords of created beings, and .
according to the Bhdgavata became father of Urat’nya and
of VRinaspATI in the reign of the fecond Menu. A fhort
tratt containing a hundred couplets is attributedito Yama,
brother of the feventh MENU and ruler of the world below:
CuLLUCA BHATTA wrote a glofs on his inftitutes.  Apas-
- TAMBA was author of a work in profe, which is extant with
an abridgement in verfe : but the metrical abridgement only
of the inftitutes of SAMVERTA is amony the trafts which were
colletted for the prefent compilation. Ca’TYA'YANA is au-
thor of a clear and full treatife on law, and alfo wrote on
grammar and on other fubje@s. VrIzaspaTr, regent of the
planet Jupiter, has a place among legiflators; he was Ton of
ANGIRAs according to one legend, but fon of De'vaLA ac-
cording to another : the abridgement of his inflitutes, if not
the code at large, is extant. ParASARA, grandfon of Va-
SISHT'HA, is termed. the higheft authority for the fourth age:
a work attributed to him is extant, with a commentary by
MADHAVACHARYA. VyA'sA, fon of PARASARA 1s reputed au-
thor of the Purdnas, which, with {fome works more immedi- .
. ately conneéted with law, are often cited in his name. SAN-
c’HA and Lic’HiTa are the authors of a joint work in profe,
which has been abridged in verfe: their feparate trafls in
verfe are alfo extant. Heroick hiftory notices two perfon-
ages of the name of Dacsua; one fon of Brauwma, the o-

ther fon of PRacHETAS: a fimilar legend on the marriage of
o d s helt
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“itheir daughters and Whlch is evidently allegorical, is told

.of both: it does not appear certain which of them is the le-

* giflator ; however, a law treatife in verfe is dlgmﬁed with

- this name. Gautawma, fon of the celebrated founder of a

rational fyftem of metaphyficks and logick, is named in eve-
ry lift of leglﬂators, although texts are c1ted in the name’ of

his father Go'TaMA, the fon of UtAaT'HYA : an elegant trea-

tife in profe is afcribed to GauTama.  SATATAPA s author
of a treatife on penance and expiation, of which an abridge-

ment in verfe is extant. Vasisu1’HA, the preceptor of

the inferiour gods, and one of the lords of created beings,

is the laft of twenty legiflators named by YAJNYAWALCYA:

his elegant work in profe mixed with verfe is extant.

In the Padma purdna the number of thirty fix legiflators
is completed by the following names; MaRrrcHI, the father
of Casyara; Purastya, father of AcasTya; PRACHETAS,
" fon of Pra'curnavarHISHA by a daughter of the ocean, and
father of Dacsua; Buricu, fon of MeExu; NAREDA, be-
gotten by BRanma', and again by Casyara, on the wife of
Dacsua ;. Casyara, fon of Mari'cHI; VISWAMITRA, a fage
among military men, who became a Brdhmana through his
devotion; DEevaLa, fon of Viswamirra, and grandfa-
_ther of the celebrated grammarian PA'N1N1, but according to
another legend great grandfon of Dacsua ; RisHYASRINGA,
fon of VisHanpaca by a miraculous birth from a doe;
Ga'RcYA the aftronomer ; Baup'na'vana, who is frequent-
ly cited by lawyers; Part’arnasi, who is alfo cited in this
digeft; JaBaLi, Sumantyu, Para'scaras, Locacshr and
Cur’Humi, whofe names rarely occur in any compilation
of law.

BesiDEs thefe legiflators, DuauMya, the prieft of the Pan-
davas and author of a commentary on the Yajuroéda, A'sw a-
.LAYANA, who wrote on the detail of religious aéts and cere-
‘ monies,

4
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" .mionies, and Darta, the fon’ of ATRI, are cited in this
compllatlon and Bua'GuRI is quoted for a glofs on the |
inflitutes of MENU. ;

‘Tue Rdmdyana of Vawrwmict, the earlieft epick poem, is
~ cited as nearly equal in authority with the poems on my-
thology and heroick hiftory, which are afcribed to Vya'sas
. For the purpofe of elucidation the compiler fometimes quotes -
metaphyfical rules, and ethical maxims ; and with particu-
lar veneration, the {ublime works of UpavanacuARYA; the
reviver of the rational {yftem of philofophy. For the fame
purpofe he has made {fome ufe of the dramas and epick poem
of Ca'Lipa'ss, and lyrick poetty of Javapeva. The trea-
tifes and commentaries of lawyers, which have been confult—
ed by the compiler, are numerous. |

Tue Chhanddga parisishta by CEsava Misra a celebrated
philofopher, and its commentary named Parisishta pracdsa,
are works of great authority; they treat of the duties of
priefls, efpecially thofe who are guided in their religious ce-
remonies by the Sgmavéda. A more general treatife entitled
Duwaita parisishta is the work of the fame author, a native of
Mi’hald. The Vivdda Retndcara, a digeft highly efteemed by
the lawyers of Miut’hilg or Tirabhud:, was compiled under the
fupermtendence of CHAN'DES WARA, minifter of HARASINHA
pEva king of Mithild. CHANDESWARA is reputed author of
other tra&ts. The Vivdda Chintdmeni, Vyavahdra Chintdmeni, and
other works of VacHEsPATI Misra, are alfo in high repute
among the lawyers of Mit’hid. No more than ten or twelve
generations have paft fince he flourifhed at Semaul in Tirhut.
The Vivdda Chandra and other works compofed by LAc’Hima’
pEVI are likewife much refpeéted in the Maithila. fchool.
This learned female fet the name of her nephew Misaru
MisrA to all her compofitions on law and phllofophy, and
took the titles of her work from the then reigning prince
CHAN-

~
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HANDRASINHA grandfon of HarasiNgA DEVA. The Viidda

~ Chandra is never cited by name in the new digeft; although

‘it has been frequently copied in the anonymous commen~
-tary. ' ‘

Tue Vyavahdra-tatwa, Ddyatatwa, and other works of Rac~ |
HUNANDANA Bandyaghatiya are highly refpeéted by the Gau~
* riya {chool., This great lawyer is frequently cited by the title -
of Smdrta-bhat'{dchdrya, as Vacnrspati Misra is diftinguifhed
by his family name of Misra. The Dwaita nirnaya of Va'cues-
PATI BHATTACHARYA, atreatife on queftions of law, is often |
quoted by the compiler of the new digeft, who has only once
named him: in every other inftance he cites him by the appel-
lation of « my venerable grandfather.” In allufion to the fimi-
larity of their names, this lawyer adopted a title for his work
from a fimilar treatife by Vacuespat: Misra. The compiler
of the new digeft allo quotes his maternal grandfather’s bro-
ther by the appellation of « modern Va‘cHESPATL”

J17MU’TA va'HANA, who gave his name to a digeft entitled
Dhayma retna, is faid to have reigned on the throne of Sa'L1-
va'HANA. He is probably the fame with the fon of Jimu'ra
CETU, a prince of the race of Silara, who reigned at 7agara. *
The chapter on inheritance is extant, with a commentary by
SrRY Cr fsuNa TErRcA'LANCARA, 2 modern writer of no great
authority, who belongs to the Gauriya {chool and is often
cited.

Hera'vyup’na, the fpiritual advifer of LacsuMANA sE'NA
(a renowned monarch, who gave his name to an era of
which f{ix hundred and ninety two years are expired), is the
author of the Nydyd servaswa, Brahmana servaswa, Pandita
servaswa, and many other tradls on the adminiftration of juf-

tice and on the duties of clafles and profeflions. He was

e * Afiatick Refearches, Vol. I. p. 357 and 361, :
. fon



3 A : @L
~fon of D’uaNaNjaya the celebrated lexicographer; and his

brothers Pasupat! and IsaN'a are authors of rituals; the firft
for obfequies &c;; the fecond for daily aéls of religion.

'LacsaMip’HARA compofed a treatife on adminiftrative juf-
tice by command of GoVINDA cHANDRA a king of Cd's7
fprung from the Vdflava race of Cayafthas. He is likewife

‘author of a digeft entitled Calpateru, which is often cited.
By command of the fame prince, NarAsiNuA, fon of Ra'MA-
cHANDRA the grammarian and philofopher, compofed a law-
tract entitled Gdvinddrnava, and {everal other treatifes. -

SRrYCarA'CHARYA and his fon SRUNAT HA'CHA'RYA CHUR A’
MENT were both celebrated lawyers of the Ma:t’hila {chool.
The firft wrote a treatife on inheritances; the laft is author
of a tra&t on the duties of the fourth clafs, which is entitled

Achdrya chandricd. 1 have not feen the other works of thefe -
authors.

Tuc Smritifdra, or at full length Smrityarthafdra, by Srr-
 D'HARACHARYA a prieft of the Drduir tribe, is a treatife on re-
ligious duties, in which queftions of civil duty are incidentally
introduced. He cites the Camad’henu alaw trat faid to be a
glofs on MENU; but which, not having {een the book; I can-
not affirm.  The Pradipa, Calpadruma and Calpalatd, works of
which I can give no.other notices, are cited in the Smritifdra.

Tue Madana parydta, on civil duties, is the work of Vis-

WESWARABHATTA and derives its name from MADANA PALA,

.aprince of the Fat race, who reigned at Cafht’hanagar or Digh.

This work, which is fometimes quoted in the name of Maba-

NA PA'LA himfelf, cites among other authorities the Sapardrca
and Smritichandrica, which do not appear to be otherwife

known, and the Hémddri, which is occafionally quoted in

the new digeft. ; ;

e > SuLA-
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© S'uLapANT, a native of Mithild, who refided at Sahuria
_in Bengal, wrote a treatife on penance and expiation, which
is in great repute with both fchools. His commentary on
YA [NYAWALCYA, entitled Dipacalica, has been already noticed.
BHAVADE‘VA BHATTA, alfo called BALABALABHI BHUJANGA, .
was author of feveral treatifes on religious duties. Thele,
with the rituals of the fame author, are much confulted in
Bengal and in the fouthern provinces of India. JITENDRI-
YA is often cited in the Mitdcfhard, and fometimes in the new
digeft. Go'YICHANDRA, GRAHESWARA, D'HARESWARA, BA-
LARUPA, HaRIHARA, MURARI MISRA and many others have
been occafionally confulted. '

Amone modern digefts the moft remarkable are the Ziva-
ddrnava sétu compiled by order of Mr. HasTINGs; the Vi~
vida sdrdrnava compiled, at the requeft of Sir WiLriam

. Jongs, by SERVORU Trivepr a lawyer of Mithila'; and the
| W@Q@Mby Jacanxa'T’na, which is now tranflat-
ed : '

O this tranflation I fhall briefly obferve, that the verfion
of many texts come from the pen of Sir WiLLiam Jongs;
for moft of the laws quoted from MEenu are found in his
tranflation of the Mdnava d’herma sdfira, and other texts had
been already tranflated by him when perufing the original
digeft formerly compiled by erder of Mr. Hastines. It has
become my part to complete a tranflation of the new digeft
of Indian law. Sele@ed for this duty by Sir JouN SHORE,
whofe attention extended to promote the happinefs of the
native inhabitants of the provinces which he governs, andto,
encourage the labours of the literary fociety over which he
prefides, is no lefs confpicuous than his fuccefsful adminif-
¢ration of the Britifh interefts in India, I have cheerfully de-
voted my utmoft endeavours to deferve the choice, by which

I was horloured: nothing, which diligence could effect, has
? ' , e been
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been omitted to render the tranflation fcrupuloufly faithful;
and to this it has been frequently  neceffary to facrifice per-
fpicuous diction. The reader, while he cenfures this and o-
ther defeéts of a work executed in the midft of official avo--
~ cations, will candidly confider the obvious difficulties of the
undertaking. Should it appear to him, that much of the
commentary-might have been omitted without injury to the
context, or that a better arrangement would have rendered
the whole more perfpicuous, he will remember, that the
tranflator could ufe no freedom with the text but undertook
2 verbal tranflation of it; what has been inferted to make
this intelligible, is diftinguifhed by italicks, as was prattifed
by Sir WiLLiam JonEs in his verfion of MeNU and of the
Sirajiyyah : in very few inftances has any greater liberty been
taken, except grammatical explanations and etymologies,
which are fometimes though rarely omitted, or abridged,
wherea literal verfion would have been wholly unintelligible
to the Englifh reader. Inthe orthography of Sanfcrit words,
the fyftem adopted by Sir WiLL1am JONEs has been follow-
ed. To obviate the neceffity of referring to the firft volume
of the Afiatick Refearches, where that fyftem was propofed,
an explanatory note is {ubjoined. This, with an index, and
o few fcattered annotations, which have been added, may
prove fufficient to affift the occafional perufal of a work in-.
tended to diffeminate a knowledge of Indian law, and, fer-
ving as a ftandard for the adminiftration of juftice among the
Hindu {ubje&ts of Great Britain, to advance the happinefs of a
numerous people. .
H. T. COLEBROOKE.
MiIrzAPOOR,

17th December, 17¢6.
_ c
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O obviate the neceflity of a reference to the firlt volume of the Afia-
tick Refearches where the fyftem of orthography, which is here
followed, was firft propofed, I fubjoin the pronunciation of the letters, .

A,E: pronounced, as « in fun, as i in fir, as e in her. When final it has a
very obfcure found like the ¢ muet of the French. The Bengalefe
pronounce this letter as a fhort o, o

NA : as a in call.

1: as7in fi.

1': as 7 in machine, and as ee in fee.

U: as # in pull,

U’: as oo in pool.

Ri: nearly as 77 in trl;b:: more exa&ly as 7 in merrily.

Ri: nearly as ree in Zree. '

Liri: nearly as /7y in revelry. In Bengal this letter exprefles both fyllables of
the word /7.

Lii: the fame prolonged. ‘

E’: as the firft e in there, and as e in heir.

O': as o in go.

Ai: as 7in flle. In Bengal it is pronounced like the Greek dipthong in
poimén, a fhepherd. :

Au: as ou in thou.

f - N&M

. =
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. N & M reprefent the nafal femivowel, which is an abbreviation of the nafal .

confonants at the end of a fyllable ; fometimes pronounced gutturally,
~ {ometimes labially. Its founds are familiar to the French tongue. -

H: reprefents thc afpirate femivowel, an abbreviation or fubftitute, at the
clofe of a fyllable, for the'ﬁrong afpirate. It gives intenfity to the found-
of the precedihg vowel. The fhort vowels 2 and ¢ and fometimes #,
when ﬁr;al. are {carcely perceptible unlefs followed by this element.

C: ascin caufe, and as % in kill and ken. Ufed before e and 7, it has not
the found of s-but of £. : ,
C’h: nearly as ¢h in choler, chiromancy &c. Cacbéx_y perhaps furnifhes a

better example of this found. ’

G: as g in gain.

G'h: nearly as g-b in log-houfe.

N: asng in fing. It has the found, which we alfo give to nafals preced=

[ing guttural letters, as #nk, bank &c. 2

Ch: as b in.church.

Ch’h: nearly as ch-b in much harm; rich heir &c. if no paufe be made
: in pronouncing thefe words. ‘
J: lasyjin joy.

Jh: nearly as dge-4 in Edge-bill. _

Ny : a peculiar nafal, pronounced before vowels nearly as #: in pannier or in
onion. Before a confonant it varies little from the found of the nafal in
Jinge. 1 therefore write it in fuch inftances with a fingle N. ‘The con-
junct jny is pronounced in the eaftern provinces as gy or as g.

T/, T”h, D/, D”h : the founds of thefe cerebral letters can only be learned by
practice ; they are often confounded in pronunciation with a harth #, or
with an /. o
- N’: -a peculiar nafal founded high in the roof of the mouth.

T : as ¢ in tinand fen. j
T°h : nearly as 2-5 in bit bim, white ball &c.
D: as d in deal.
D’h: nearly as d-4 in red bair.
N : as zin noble.
P: as p in pen,
P’h: fometimes pronounced as ph in philantbropy; more generally as in
A Sheplerd, baphazard &c. : B:
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B:aséinbel.
B’h: s 4-4 in abhor.
M: as min man.
Y : as yin yer; in the eaflern provinces it is pronounced as 7.
- R:.asrin run.
L: as /in /. :
'V, W: s vin valve; fometimes as w in wind, In the eaftern provincés'
it is confounded with . i
S’: a peculiar fibillant, differing from our s which is dental, as it is found-
ed higher on the palate, It is fometimes pfonounccd like /b,
Sh: as /& in fbip, but often pronounced as ¢’4 or rather as the Greek .
S: as s in fin. o ;
H: the firong breathing, or afpirate; as 4 in Aair. The conjuné %y is
pronounced in the eaftern provinces like 4/ confounded by the ear with
g or z7: I cannot well mark this peculiar found, ‘
Cth : a compound letter pronounced as & in fiiZion; but by fome it is found-
ed like ¢4, by others like ¢’4.
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this alteration nine ratnas of the firlt book are reduced to fix chapters. ‘The four laft ratnas being chapa

ters, whiltt the firk five are fecions,’ which I have placed in two chapters,

‘CHAPTER
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parties. ' Digreffion on the gift of a fon for adoption. Queftion
on the alienation of the whole eftate.” Immoveables and flaves at-

.
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_thing promiled. STE e R gl il -
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12 : the
A

- 209



€ xxxii )
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o
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“ acies punithed, and improper meetings reprefled. Pcnalty for re-
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chafed. = Goods, fufficiently examined before purchafe, cannot be
returned. Goods may be returned if a concealed blemith be dif-
covered : but not a thing bought with known blemifhes. = - - 423
Secrion 1. On refciflion of fale. A compenfation muft be made.
Penalty for detaining goods after the price has been paid or tendered.
Penalty for relcinding the contrat. This law is extended to all con-
trats. Forfeiture of a tenth part by breach of contraét. On whom
the lofs falls, if goods be damaged. Punifhment’ of frauds. For-
feiture of earneft. Refumption of a thing illegally fold. Fines on
cheats. . Punifhment of combinations to raife or foreftall the market.
Regula}:ion of market rates. Sale of old apparels  Barter. - 432

CHAPTER IV, ON DISPUTES BETWEEN MASTER AND HERDSMAN.

SectioNn I. On wages of herdmen and their duties. The rates of
wages ingkind. Duties of a herdfman. Refponfible for cattle if
loft by his fault. Defence of cattle. Penalty for neglect: ' Thefe
rules extended to all cattle. Evidence of the natural death of
cattle. - - - S - " 453

Secrtion II.  On fines for mifchief done by cattle. A common pafture
mu& be left, proportionate to the fize of the town. Definition of vil-
lage, townand city. Trefpafles within the common &c. not punifh-
able, unlefs the herdfman offend wilfully. Fines and punifhment of
trefpaifes. A fufficient fence thould be made. Fines varying with the
quantity of damage, with the forts of cattle &c. The - owner is not
anfwerable for the fault of the herdfman : but the grain damagcd muft
be made good. " 8 - - - - 464
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On trefpaffes not finable, If the herdfman be difabled

- by unavoidable accident, neither herdfman nor owner is blamable.

Confecrated cattle &c. exempt from penalties. The owner of cer-
tain cattle, as-elephants, horfes &c. is not amenable. No fine for

{mall animals generally ufeful, as cats &c. Cattle muft not be mal-
treated. - - - 486

BOOK IV. On the duties of man and wife.
CHAPTER I. ON THE DUTIES OF A HUSBAND.
Sccrion I.—On the necefflity of guarding women, They muft everbe -
reftrained. Their dependance is perpetual. Who are the legal
guardians of women at different ages. The king is gubardian on
failure of kinfmen.  Moral confequence of mifconduct. Power of
a guardian. ' Negle& of a woman reprehenfible ; and punifhable. A
woman fhould be married young: elfe the may choole herfelf a huf-
band. Defecs of the female charafter. - - 493
Secrion II. Onthe method of guarding women. Conftant employ-
ment, confinement, &c. are means of reftraining women. Laws con-
cerning children. The objett of marriage, . Honour due to women. .
A maintenance muft be affured to a wife. Precedence of wives. A
virtuous wife defcribed. ‘Treatment of a perverfe wife. Averfion
of a wife jultified in fome cafes. Defertion forbidden. Punifh-
ment of it. Banifhment of a wife permitted in {ome . cafes.
‘A virtuous ' wife fhould not be . {uperfeded by another. Puni(h-
ment of wickednefs and difloyalty. A wife muft not be flain nof

disfigured. Purity of women. : : L ety

CHAPTER II.  Ox THE DUTIES OF A WIFE.
Secrion L~ Ontheconduft enjoined to women, whofe protectors
are prefent.  Women fhould be ever obedient to their guardians ; af-
fectionate, cheerful, frugal, humble &c. Praife of wvirtuous women-
‘Management of houfchold "affairs, - Conftant duties. Modeft beha-
viour enjoined. Faults of condué. 1l fociety to be fhunned. Con-

dudt cnjoincd to married women. Reverence due to a h_u{band.
®
Reward
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for mifconduét. e - >l .
Section II. On the conduét of women, whofe hufbands are abfent.
They fhould fubfift by blamelefs arts, avoid fposts, drefs &c. They

~ mutft live under control, with a guardian. Bl b

CHAPTER III. ON THE DUTIES OF A FAITHFUL WI1DOW,
Section I. On dying with or after her hufband. Future reward
of burning with her hufband’s corpfe. It is an atonement for evil.
Reward of burning on afecond pile upon news of the hufband’s death.
Pregnant women and others not permitted to burn. A prieftefs not
permitted to burn on a fecond pile. - Cremation may be delayed to
give time to the widow. - WEAT L - -
Section II. On the duties of widows choofing to furvive their hufbands.
They muft prattife aufterities, avoiding certain gratifications. Re-
verence is due to faithful wives. By rigid condu a widow at-

tains blifs. By a fecond marriage fhe forfeits it.- = -

CHAPTER IV. ON INCONTINENCE,

SecTion I. = On theappointment of a wife to raife up offspring. ‘A fon
may be procreated by a kinfman on the widow of a “S¢dra after a
legal appointment. Such a fon is called fon of the wife. Afterwards
the kinfman and widow muft behave like father and daughter. . -

Section Il. - On the fame; and on fuch hufbands as may be forfaken
by their wives. Sinners and others may be forfaken, to take another
hufband for the fake of progeny. How long a woman muft wait for
her abfent hufband. The pra&ice of raifing up iffue to a deceafed
kinfman is reprehended and prohibited in the prefent age. -

‘Section III. On fecond marriages. Diftin@ion of twice married

women and incontinent wives. = Their children are degraded ; them-
felves defpicable and finful. A woman muft not be given away

without her own confent. Certain women .fhunned in contraéting
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marriages. Fine for giving in marriage a blemifthed damfel. Fine -

for defamation. Marriage of a widow to the brother of the decealed.
Her confent requifite,  The receipt of a nuptial gratuity by the father
cenfured.
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~ cenfured. After a promifle, a worthier bridegroom may be neverthe-

"lefs perferred. From certain men a damfel may be taken back.
Cafe of a damfel betrothed to two men; and cafe of long abfence of
the intended bridegroom. Fine for abandoning an unblemithed girl 3
fine for giving 4 blemifhed damfel: fhe may be abandoned. Ble-
mifhes of damfels. Qualities requifite in the bridegroom. Mutual
affection and fidelity of hufband and wife. . x &
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PART II. SUCCESSIONS.
BOOK V. On Inheritances,

CHAPTER I. ON PARTITION OF PATRIMONY,
Section I. On fucceflion in general.——ARrTicLE I. On property 3
and on the transfer of it. ' The title of inheritance defined. Digref-
_fion on the nature of property. - - - -
Artrcre II. On fucceflion of fons, Male iffue by males inherit.
Brothers ‘may divide the eftate after the death of both parents ; but
have no power over the eftate while the father lives, unlefs he be

difqualified : they have not uncontrolled power even over their own
acquifitions. The eldeft fon is manager in the abfence of the father ;
and may continue fo after the death of the father: he is preeminent ;
benefits his father ; and fhould fupport the reft of the brethren : vene-
ration is due to him. In his default, any capable brother may con-
~ duc the affairs. Heirs may either live together or make a partition.
Secrtion II. On partition and on the portion of an elder fon. Partition
may be made by a father if the mother be old. Reafons for partition by
a father : it may be regulated by his pleafure ; he may referve any part of
his own acquired wealth ; and give more to fome, and lefs to others:
but none fhould be preferred nor excluded without caufe ; nor from any

improper motive, Wealth gained by a common exertion muft be e-

qually divided, Two modes of partition. A legal diftribution made -

by

21
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by a father is binding on his fons.” Portions deducted for the eldeft

L] . . . .
and other fons 3 but not on a fecond partition after reunion ; nor if the

eldeft fon defraud his brothers.  Sons equal in clafs have equal fhares.
. Diftribation among fons by different mothers. ~ Partition by allotting
fhares to mothers for their fons. Partition among fons unequal in = *
clafs. Seniority how determined in the cafe of twins; and in low
clafles. Diftribution by fucceflive choice. Portion allotted to an
unmarried fifter. ‘The acquirer of property generally obtains a double
" fhare. The practice of dedutions in right of feniority is now obfo-
lete. & b e ue L & T 36

'CHAPTER II. ON THE DISTRIBUTION MADE BY A FATHER IN
HIS LIFE TIME.————AIﬁgnmcnt of maintenance to infants &c.
Grandfons entitled to the (hares of their fathers ; allotmeng of fhares
to them and to great grandfons. Partition extends only to the fourth
in defcent inclufive, Relation of Sapindas, Allotment of fhares to
wives, to mothers, to grandmothers, and to fifters. Prefent to a
fuperfeded wife.. Perpetual union of hufband and wife. The
father may give away at pleafure, or retain, property acquired
or recovered by him; but over the landed patrimony the father and
fon have equal dominion ; it fhall be therefore equally divided ; but
the father may referve two fhares. Period when partition may be
made. Cafe of afon born after partition. Claim of a father on ths
acquifition of his fon. Any one of the coheirs may debar himfelf of
a fhare. Allotment to one, who is employed 1n the affairs of the

family. Queition on the payment of debts. - - - 87

CHAPTER III. ON PARTITION AMONG BROTHERS.——=It fhould
be made amichbly, after the death of the mother. They parti-
cipate equally in the aflets and debts afterthe death of both parents. *
Greater portion of a virtuous brother. Allotment of a fhare to a
widow fuppofed to be pregnant. Equal pattition of all property.
Allotment to fifters for the expenfes of their nuptials.  Allotment for
the completion of the religious ceremonies of brothers. A coheir need

not make good what he has expended during coparcenary. ‘A double
: ' " fhare



bution among brothers unequal in clafs. Sons inferiour in clafs to
their father are excluded from the inheritance of certain forts of pro-
perty. Allotment to a natural fon by a >Sidré woman, and to fons
begotten in the inverfe order of claffes.  Marriage with women of a
different clafs is now prohibited. Claim of a fon begotten by a
“Sidra on his female flave. e - -

CHAPTER IV. ON sons LEGITIMATE AND ADOPTED.
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Thare of wealth acquired ‘is in general allowed to the acquirer. Diftri= '

159

Sectron I. On the feveral modes of filiation, Twelve {ons enu=

merated.  Six are heirs to their fathers only : fix are heirs to colla-

terals alfo. An adopted fon has no claim on the family and eftate of

his natural father. Ceremonies neceflary to filiation ; adoption of fons

limited to their fifth year. Dilcrepancies in the enumeration of fons.
Section Il On the fon begotten in lawful wedlock. Definition of
legitimate birth. = - - - - i

ArTicLE I.

SecTron III. - On the fon of an appointed daughter.
On the rights of an appointed daughter and of her fon. Each con-
fidered as a fon.g Their equal claim with a fon of the body. Ap-
pointment of a daughter to raife up iffue to her father.  Allotments
to different fons. A daughter’s fon confidered as a grandfon in a
male line. " - - - - -

ArTicLg Il On theappointment of a daughter to raife up a fon to
her father. Form of an exprefs appointment, Implied appoint=
ment. - - - - -

SecTion IV. On the fon begotten on an appointed wife by a kinf=
man : neceflity of a legal appointment and of friét adherence to the
forms enjoined. Queftion on his prior right of inheritance before
the daughter’s fon. Excluded in certain inftances, Confidered as
fon of two fathers, he is heir of both. & = o

SecTioN V. On the fon of concealed birth. He is confidered as {on
of his mother’s hufband. An adulterine belongs to his natural
father if known. Queftion on the claims of the hufband and of

the natural father. - - - - o

Section VI. On the fon of a young woman unmarried, He isfifth
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““““in rank ; confidered as fon of his maternal grandfather, or as fon of
his mother’s fubfequent hufband. - L - - 302
Section VII.  Onthe fon by a twice married woman, He belongs
to his natural father. Adopted fons become fo by a fition of law. 314
Sectron VIII. On the fon given. Power of parents to give away
afon. Form of adoption. Queftion on the right of adopting 2
fon, ifa nephew be living. Adopted fons are entitled to a mainte-

nance ; and fhall inherit if virtuous. Various forms of adoption

now forbidden, and this form only permitted. - - - 320
Secrion IX. On the fon bought. The right of fucceflion reftricted

to fons equal in clafs. - - - - el E 352
Section X. On the fon made by adoption, . = - » ilgek
SecTion XI. On the fon felfgiven, - . a - 357
Section XII. On the fon of a pregnant bride. - - bivgk0
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VOLUME THE FOURTH.,
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gal marriage. = Hermits are excluded. Divorce of a wife illegally.
efpoufed.
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fcience is not divifible; nor the gains of valour &c. Acquiﬁtion of
learning defined. A parcener need not give up his own acquired
wealth. Property gained after inftru€ions received in the family is
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Sgcrios I, On the fhare of a parcener coming after partition. He
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male iffue. 1. Succeffion of the widow : her duties ; the has not
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ArticLe I.  On the fucceffion of her iffue male and female. “Her
fons and daughters are heirs. Unmarried daughters inkerit before
married daughters. Female iffue take certain forts of property. A
daughter’s daughter is excluded. Forms of marriage. . 239
Articte II. On thefucceffion of other heirs. Diftinétion of wealth
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received at nuptials.. The hufband is firt heir in fome inftances,

the father in others; but after her children. Brothers are heirs of
an unmarried woman; and of a married woman, who leaves no ifue.

Nuptial prefents revert to a bridegroom. Claim of fifter’s fons &c.
Right of performing obfequies. = » " #
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PREFACE or rus COMPILER,

W YAVING Jfaluted the ruler of gods, the lord of beings, and the king of
' dangers, lord of divine claffes, the daughter of the king of mountains,
the venerable fages, and the reverend authors of books, I, JAGANNA T’HA, fon

of RupRrA, by command of the protectors of the land, compile this book,

2. Entitled the fea of controverfial waves, per[picuous, diffufive, with its
tflands and gems, pleafing to the princes and the learned.

3. WHAT is my intellect, compared with the facred code 2 A feeble bark on a

perilous ocean.  The favour of the fupreme ruler is my fole refuge in traverfing
that ocean with this feeble veffel.

4. THE larned RADUACANTA, GURUPRESHADA of Jirm and fpotlefs
mind, RaAMamouaNa, RaAMaNip’n1, GHANASY AMA, and GANGA =
DHARA, a league of affiduous pupils, muft effect the completion of this work, which

Shall gratify the minds of princes : of this I have zmguq/iioned certaintys

5. EMBARKING o fhips, often do men undaunted traverfe the perilous decp,
aided by long cables, and impelled by propitious gales

6. HAViING



Ay (%9
Nz 6 HaviNG viewed the title ofloam and the ié]idf}ifo}ht;{g?é! lby"@ﬁ»:@ﬂa«
tors in codes of law, and as expounded by former intelligent authors, !

7. And having meditated their obfcure paffages, with the leffons of venerable
zeachers, the whole is now delivered by me. ,

. : BOOK



BOOK I

ON LOANS AND PAYMENT.

"CHAPTER L
ON LOANS.

SSECTFON L

ON LOANS IN GENERAL

5

AREDA :—WHaAT may, or may not, be lent, by whom,

to whom, and in what form, with the rules for delivery

and receipt, are held comprifed under the title of loans deli-
vered (‘rindddna ).

« By whom,” as a creditor, a loan may be delivered or advanced ;

)

namely by a mercantile man and the like. ¢ To whom,’”’ as a debtor;
meaning to other perfons than women and the reft. ¢ In what form ;”
with a pledge previoufly taken and fo forth. ‘¢ What may be lent;” the
excefs above that, which ought to be appropriated to the fupport of the

family and the like. Al that /s comprifed under the title of loans delrvered.

AcAIn: *“ by whom,” as a creditor, @ Joan ought not to be delivered or
advanced ; namely by a prieft or the like not fubfifting by his own reguiar

> as debtors; to women and the reft. ¢ In

livelihood. ¢¢ To whom,’
what form ;" meaning clandeftinely. ¢ What may not be lent;” that,
which only fuffices for the fupport of the family and the like. All that &

comprifed under the fame title.

Aca1n: ““by whom” a debt fhould be delivered or paid ; namely by the
debtor. ¢ To whom ;” to the creditor Azm/elf, not through his wife or the
B : i kes
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Tike. ¢ In what form ;” with a writing previoufly executed and fo-forth.
«« What fthould be paid;* a debt contracted by zbe parzy himfelf and the
like. All that 7s campr 1fed zmder the prefent title.

AcAIN : ¢ by whom’ a debt need not be paid; by the great grand-
fon of the debtor or his remoter defcendant. ¢ To whom™ iz Should not
be paid; to the wife of the creditor and the like. ¢ In what form;”
clandeftinely. *¢ What” fhould not be paid away; the exclufive proper-
ty of the wifeand fo forth. Al that 7s comprifed under the prefent title.

“ Tug rules for delivery” 2y #be creditor ; the rules for advancing a loan
on intereft ; namely, what fort of intereft may be taken without a breach
of duty on the part of the creditor. “ And zke rules for receipt ;> the rules
for receipt by the creditor at the period of liquidation : thofe rules are the
modes of recovery confonant to moral duty and the reft. ¢ The rules for
delivery” By the debtor; the rules to be propounded for the difcharge of
debts, fuch as payment on demand or the like. ‘¢ The rules for receipt ;”
the delivery of ftipulated intereft and fo forth. Al thefe titles of forenfick
conteft are comprifed under the title of loans and payment : the particulars
will be delivered under their refpe@ive heads ; a little has been. mentloﬂed
curforily in this pla:ce, to explain the import of the text. i

Ox the reading preferred by B-HAVADE’V‘A and others, ysrhéd bhavét ins
ftead of yar’bdehayaz, the fenfe is fimilar : the loan, which may be advanced,
is comprehended under the title of loan and payment; this forms one mem-
ber ‘of the fentence. So fuch loans, as may not be made, and fo forth, are
alfo comprifed under the fame title: and the terms loan and debt may be
underftood in the fecondary fenife of @ ban not aclually advanced, or a debt not

aétually contralled.

 Accorping to the Mitdefbara, the title of loan and payment is feven
fold ; five fold in refpect of the debtor, and two fold in refpect of the cre-
ditor ; namely, in refpeét of the Iaff, the rule for delivery and the rule for
receipt. This will be fubfequently explained *.

# See Chapter V. on payment of debts.
Bur
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~ Bur the etymology of the term rinddina is this; ¢ the complete deli-
very (zi.ddna) of a loan or debt (r172), by whom, where, and to. whom
made :** an appofition in the form called babulrihi, By the term, ¢ com-—
plete delivery,” both the advance and repayment are expreffed. But, if
the thing lent be underftood; according to the rule, that * neuter deriva- :
tives from active words are fimilar to nouns denoting {ubftance,” the word
rinddina only fignifies ¢ a loan or debt (rina) completely delivered (adi-
yamina);” being derived in the form of appofition called czrmad’béraya.
Yet it may be alfo underftood in the fenfe refulting from appofition in the
form called babubribi, ¢¢ the complete delivery of a loan or debt, by whom,
or in what place made.” The application of feveral fenfes to a wordly
phrafe, through the ambiguity of terms, is unexceptionable: it is according-
ly faid, that, * in wordly matters, thereis no objecion to diftinguith a
phrafe according to the diftin@ion of inferible meaning :* and thefe, though

words of a holy fage, are fecular; for they are unconneéed with the ¥2da.

Ix the expreflion, ¢¢ the loan ought not to be delivered or advanced,” the
word ‘¢ loan” bears a fecondary fenfe; for it is connected with the fecon-
dafy notion of the requeflt without the afiual advance of the loan, and fo forth ;s
and it does not denote what will be mentioned as the defined fenfe. of loan

or debt.

Oruer lawyers explain the title, ¢ receipt (ddéna) of a loan (rina), by
what mode obzained ;> another appofition in the form called &abubriti : and
the third or caufal cafe is ufed adjeé’tively' ; thus the effential properties,
with which the receipt of a loan is connected, are feverally titles of loans
received. ‘Thofe effential properties are the creditorthip of a Paifya or thc‘
like, the debtorfhip of others than women or the like, feneration at the
rate of an eightieth part 4y zbe month, and fo forth: NaAREDA alfo fpeci~
fies, as comprehended under the title of loans, the place where, or perfon to

whom, the loan is ' made (I.)

It is faid, ‘‘ may, or may not, be lent ;> but what is a loan ? the fage

replies to that queftion ;
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Narepa i—THAT contr“a& of delivery and receipt, which is
made with a view to a gain by the lender on the principal
{um while remaining with the debtor, is called a loan on

intereft (cusida); and money-lenders acquire their fubfift-
ence, by it. '

¢ THE principal fum,” literally its continuance : the contradt of deli-
very and receipt is made with a view to gain or increafe, fo long only as
the principal remains with the debtor. Thefe two, the words delivery and
receipt, ate in the paffive form. The loan is delivered by the creditor with
a view toa gain on a durable capital, and is received by the debtor with a
ftipulation to that effe@. When it bears no intereft, then the term ¢¢ loan®
is employed in a fecondary fenfe ; for a fubfiftence is not thereby gained.

A SECONDARY notion, or quality, is ftated, in the fourth le€ture of the
Nydya *, to be that which is neceffary to the exiftence affirmed 4. That,
which is given, is received back ; or fomething of the fame kind 7z sts flead :
 hence what is advanced for the purpofes of traffick, is not a loan. h

VACHESPATI MISRA,

¢¢ 'I'mE principal fum;” the continuance of the money lent. ¢ A gain;”
the acquifition of money or the like. The very loan, which is advanced
by the owner or creditor with a view to that, is received by the ufer or
debtor.

The Retnicara.

CONSEQUENTLY, that property, which affords a gain flipulated in con-
fideration pf its remaining for a time with the debtor, is a loan; or that,
which produces a gain by being advanced to remain with the debtor, isa
loan. Such is the definition of loan. A full account of this will be deli-

vered in another work.

* Mreatife of Go'rama on dialeétick philofophy.
+ Effential, not adventitious, to the fubje,

WHEN
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WauEeN intereft is not borne, the word “Ioan,"’ or debt; is em.pioyg:d~
only in a fecondary fenfe ; for money-lenders do not acquire their {ubfiftence :
by loans without intereft: and it is employed in a general and fecondary
fenfe in the phrafe ¢“ a loan fhall be given” and in this ¢ he, who takes
the affets, fhall be compelled to pay the debts” and in other inftances.
¢ What is neceflary to the exiftence affirmed,’ refers to the agreement, that
¢« the debt fhall pofitively be repaid:” and this extends to other things,

as payment on demand and the like. Suchis Misra’s opinion.

BuT we maintain this definition 3 money, advanced with a view to the
future revived property of the creditor, and to his gain by means of in-
tereft or the like, is a loan ; for, even without intereft, there may be
friendthip gained or the like. The term is not employed ina fecondary
fenfe: friendfhip and the like are comprehended in the phrafe, ¢ the ac«
quifition of money or the like.”

’

< Tue continuance of the principal fum;” its remaining with the debtor s
its being unrepaid, and fo forth. ¢ So long only as the principal remains;’
fince the term ““only” excludes any other {uppofition, interelt is not obtained
if the principal fum be wanting. But, as for what is advanccd for the pur-
pofes of traffick, there is not any non-repayment ; for the exact meaning of
non-repayment is, that, after the creditor’s property has ceafed 4y the aét of
delivering the thing lent, neither the thing s#/lf, which had been his property,
+ is wltimately reftored, nor an equivalent immediately given. Or elfe, the ad-
vance of the principal may be fignified by the expreffion, ¢ fo long only as
the principal remains;” for it fhows an infeparable relation.* In traffick and
the like, the employment of a man’s own property witha view to gain is ac-
knowledged; not the employment of another’s property. According to MisrA,

gain confifts in the excefs above the principal held as a man’s own property.

BuT we explain “¢ the principal fum,” its continuance, while if is held as

property by the creditor iz reverfion, and by the debtor iz poffeffion. < With a

* In 1.gick arwaya and wyatiréica; the firk is the relation of events, of which whenever one occurs,

* he other alfo occurs ; the fecond is the connexion of circumftances, of which when one occurs not, the

other alfo does not occur, ; O
2 * View
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viewtoa gain;” under the term ¢ gain” are comprehended the intereft received by
~ the creditor, friendthip gratified, duty fulfilled, or the like; it alfo comprehends

the debtor’s enjoyment of the thing lent and the like. Hence the expofition
* it is not there faid

of the Retndcara, ¢ the acquifition of money or the like:’
“ received by the debtor,” but < received by the ufer ;” nor is it clearly
thown, that the expreffion, ¢ with a view to gain, fo long only as the prin-
cipal remains with the debtor,” is that form of {peech which is named Sapti-
mi tat purufba.* It appears, therefore, that a loan or debt is money con-
nected with a gain a/lowed in confideration of the creditor’s property in it ;
on the notion, that, becaufe the money was the property of that man,
therefore the gain is his. © Or it may be ‘ money connefted with a
‘ gain allswed in confideration of the debtor’s temporary property in it.”
Or, if the appofition be thus explained, ‘“ with a view to the permanence of
the capital and to a gain,” the permanence of the capital denotes the future re-
vived property of the creditor, and gain fignifies interelt received, duty fid-
Jilled, or the like. Confequently the word ¢ loan” is not employed in a fe-
condary fenfe, even where no intereft is borne ; for the phrafe, ¢ money-len-
ders acquire their fubfiftence by it,” relates folely to loans bearing intereft ;
and the tranfattions of commerce and the like conne& a price with the thing,
and a commodity with the purchafe: itis not cuftomary in #raffick to make a
diftinction, * this is the principal fum, this the increafe:” therefore 2 capi-

tal fo employed is not a loan.

It fhould be here noticed, that, in the firft place, the borrower afks for
‘money ; next the lender gives the money, faying or thinking “ fo much inter-
eft muft be paid, and the principal fum be repaid :” property is thereby vefted
in the ufer or debtor; for the verb « give” fignifies an a& vefting property in
another, after annulling the agent’s own property. Hence, if the debtor
happen to lofe that money, the lofs does not fall on the creditor; and, Jrom

- the fame cayfe, the debtor may at pleafure difpofe of what he has borrowed.
Afterwards, fince, by reafon of the agreement made, the amount of the prin-

c;ipal fum muft be repaid with intereft, or an equivalent be given, the credi-

,,1 Appofition of terms, where the laft is chiefly confidered, and which is refolvable into ‘the feventh
cafe. The compound f'hina libha has been thus refolved into #*hant Jatyéva libha, gain, only if the
capital remain,

L ]
tor’s
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tor’s property is revived by payment made by the debtor ; or if he refufe to pay
it, the debtor commits a fin and is liable to punithment. Creditorfhip and
debtorthip are diftinguithed by fome peculiarities ; the definitions are not
thcrcfore identical :* it is the fame in fpeaking of undivided brethren and the
like. + The delivery of aloan or debt (rinddina) is a Phrafc, not a compound
word. To enlarge would be fuperfluous.

Is not loan on intereft (cusida), inftead of loan generally (rina), explain-
ed by fuch a definition ? This queftion is anfwered by the following text.

II. v
VR feHAsPATI :—THAT loan (rina ), which, increafed to four
times or eight times the principal, is thus received back,
without apprehenfion of fin, from an abjeét or diftrefled
perfon (‘cutfita and sida ), is called a loan on intereft (‘cu-
sida ).

“ From an abje or diftreffed debror 5 from a debtor who is an outcaft or
otherwife abject, or who is indigent or otherwife diftreffled. What is re~
ceived back with intereft from fuch a debtor without apprehenfion of fin ;
without fear of any confequent fin (for fuch receipt is no acceptance of
gift from an unworthy perfon). Hence a loan (rina) is called a loan on in-
tereft (cusida). :

In this inftance there is only the fin of diftrefling a miferable perfon ; but
there is none, if his mifery were merely pretended : and even if he were
really diftreffed, the creditor may confer a benefit by prolonging the term of

the loan or otherwife : and fuch is the pradice.

SmouLp the principal fum only be received back, or fhould it be receiv-

ed with intereft ? On this point the fage fays, ‘¢ increafed to four times or

* Aiméfraya; identical.  Such definitions are faulty ; as A fon of B, and B father of A,

'+ Apparently liable to a fimilar objetion, that ithey can only be thus explained ; undivided
brethren are thofe who have not made a partition ; and divided brethren are thofe who do not remain
in coparcenary.

eight
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eight times the principal.”” The word “‘ or » is indefinite ; it alfo-fuggefts
a debt doubled or the like. Hence it has been already faid, ¢ what is re-
ceived back with intereft.” Loans quadrupled and the like will be ex-

plained under the head of limits of intereft.

SiNcE the words 7774 and cusida, are ufed {ynonymoufly, the definition
of cusida is alfo the definition of 77za: and that is made evident by Na -
rEDA (I & II). The other text (III) only fhows the verbal derivation of
‘the word cusida. 'This expofition conforms with the opinion delivered in
the Retndcara. 'The definition of the word 777z, which occurs in the firft
text (I), is well delivered by a text of NArEDA (II), although the term
be changed in that text. But the word cusida is formed adverbially (from

the particle cu and noun sida).

By whom a loan fhould be advanced, Na repa declares in the conclud-
ing part of the text quoted (II) ; money-lendcrs acquire their fubfiftence
by it. The caufal has the fenfe of identity ; *‘ even that is their liveli-
hood.” Or the word fubfiftence (vritti) in a neuter fenfe, may fignify tbeir
mode of exiftence. Money-lenders are men of the mercantile clafs ;. accord-

ingly YAJNYAWALCYA, in the chapter on modes of fubfiftence, fays,

Y AJNYAWALCYA :—MONEY-LENDING, agriculture, traffick and
attendance on cattle are declared to be the proper fulyiﬁ
~ ence of the mercantile clafs.

¢ MONEY-LENDING ;” placing money at intereft. ¢ Traffick ;> living

on the profits of purchafes made at a fair price.
’ The Dipacalica.

. V.
MENU :—THE king fhould order each man of the mercantile

~ clafs to pradtife trade, or money-lending, or agriculture
and attendance on cattle; and each man of the fervile

clals to att in the fervice of the twice-born.
The
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 Tup king fhould compel a man of the metcantile clafs to pra&ife trade,

money-lending, agriculture, or attendance on cattle ; and a man of the fer-
vile clafs to act in the fervice of the twice-born. If they refufe to do fo,
they thould be amerced by the king: on that account, only, it is mentioned
in this plaéc (in the 8tbh chapter, on judicature ; and on law, private and cri-
minal ).

CULLUCABHATTA,

THE meaning is, that the expreffion, ¢ the king thould c'omi)el them
to practife &c.” implies, that they thould be amerced, if they refufe todo
fo. But, if a Pazfya do not practife money-lending through apprehenfions
entertained by hbim, that the loans will not be fubfequently repaid, he
thould not be fined. Since it is declared by Menvu, that an Ambafbr’ha
fhould live by curing diforders,* but, fince men of mingled births may follow
the occupation of their mother’s clafs, an Amba/br’ba, adopting the profeflion
of the mercantile clafs, thould not be fined if hedo not practife money-lending.
Toenlarge on the fubject of fines, which have been incidentally mentioned,

would be f{uperfluous.

For the fake of conferring benefits and the like, any proprietor of wealth
may lend money without intending to obtain intereft, for that is not prohi-
bited. By thofe who may praiife money-lending a {fmall part only of theit
wealth ought to be lent : this being incidentally mentioned, BuavADpE VA

cites the Mdrcandéya purina, on the fubject of what may not be lent.

‘ VI.
Mdrcandéya Purdna: — A PRUDENT man fhould fet apart
a fourth of his property for pious ufes with a view to another

world ; and apply half to his own fubfiftence, and to con«
ftant and occafional rites;

2 He fhould augment the remaining fourth of his propetty,

* Chaptet 10, V. 47, o

D : . or .
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or half of half, making it his capital ! the wealth of® him,
who afls thus, becomes productive. -

. The meaning is; that the whole property thould not belent: and, if the

| eftate be fmall, and the family be barely maintained from it ; in that cafe
no loan fhould be made. Such is the afcertained fenfe of the text. But, if
the means of fubfiftence cannot be provided by the purfuit of their own pro-
feflion, even priefts may placé money at intereft : this VRYmaspaTI,
quoted by Buavapgva, declares,

VIL
VR {HASPATI :=~A ' TWICE-BORN man may pratife moriey:
lending, agriculture or trade, not conducted in perfon ;
and even praflifing them in perfon, during feafons of
extreme diftrefs, he is not tainted with fin.

2. Havino received gain, let him honour the progenitors
of mankind, the deities and priefts; when they are fatisfied,
- no doubt they deprecate that offence committed by him.

: Tue word twice-born concerns a man of the facerdotal clafs; for it is
faid, ¢¢ he is not tainted with fin:” if it concerned a man of the commer-
cial clafs, it would be fuperfluous to fay, ‘‘ heis not tainted with fin ; ¥ for
it is not {uppofed, that a man of the commercial clafs fins by pra&ifing
money-lending. Men of the military clafs may alfo practife money-lend-
ing in feafons of diftrefs, for MENU fays, ¢ but a Brabmana and a Cfba-
triya, obliged to {fubfit by the acts of a Vajfja, &c.”’* If they can fubfift
by their regular profeflion, priefts ought not to rely on money-lending for

a livelihood, fince a text of MENU declares,

Burt, among thofe {ix als of a Brakmana, (reading and teaching

the Védas, facrificing and affifing to facrifice, giving and ac-

' cepting), three are his means of {ubfifience; affifting to fa-

 crifice, teaching the Védas, and receiving gifts from a pure
handed giver.t

%4
e

¢ Chapter 10, v, 83, ‘ + Chapter 10, Vo 984
_ Axp
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AN

AN becaife MENU rep‘rche;ids the occupation of a Vaifja followed by &

Brabmana ;

His own office, though defeltively performed, is preferable
to that of another, though performed completely; for he,
who without neceffity lives by the a&ts of another clafs, im-
mediately forfeits his own.

His own office (which fhould regularly be difcharged by him), however
defeétively it be performed, is preferable to that of another theugh fulfilled |
becaufe he, who lives by the acs of another clafs, inftantly falls from his
own ¢ this inculcates the neceflity of avoiding fuch offences. 35 :

CULLUCABHATTA:

Here it thould be underftood from the expreffion, ¢ he, who lives by the
als of another clafs,” that fucha practice, whether in p’é"rfg?i,for not in per«
fon, is reprehended. It is alfo the opinion of eminent la'wyetj's; that penance
muft be performed for exceeding the rate of an eightieth p';u‘t and the like,
by taking greater intereft in a feafon when no diftrefs is experienced. It
would be vain to difcufs further the fubject of livelihood. :

MoNEY-LENDING may be alfo practifed by a Sidra in times of diftrefs ; for
Y o Ny AwALcCY 4 authorizing tiaffick, and the Nerafinba purana authorizing
agriculture, ‘which, it may be inferred, are accompanied by money-lending, it
is a reafonable ind‘u&iofx, that r'noney"-lending is alfo authérized : and, accord-
ing to the opinion of VA cuespaTt Misra, it appears, that a Sidra may

receive a gain.
YA NYAwaLcya :—A Sidra fhould ferve twice-born men;
but, if he cannot thus fubfift, he may become a trader.

‘THE Nerafinha Purdna : — Unaskep he fhould give alms o
priefts, and rely on agriculture for his {ubfiftence.

By whom a loan may be made, and by whom it may not be made, have

been both curforily explained. SECTION II.
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frivo ch s MBI ON TS

ON THE SAME; AND ON THE FORM OF THE CONTRACT.

ARTICLE I

S |

ON THE IMPROPRIETY OF LENDING TO CERTAIN PERSONS.

VIIIL.

CATYAYANA:—LET no man lend any thing to women, to
{laves, or to children: whatever thing of value has been
lent to them, the lender cannot in general recover without
the affent of their guardian or mafier.

NoTuinc {hould be lent to women, becaufe they are unable to repay it ;
for it is recorded, that they have no property exclufively their own (Book IL.
} Chapter IV. v. LVI.). May not their debts be repaid by their hufbands ?
This fhould not be affirmed, for it is confuted by a text of YA JNYAWALCY A,
which will be quoted. 1t fhould be here underftood, that'a widow has pro- -
perty in the wealth the poflefles ; but, fince {he is very helplefs, and only
fupports herfelf on the abundant wealth before acquired by her hufband or the
like, out of what funds can fhe repay the loan? From this apprehenfion,
nothing fhould be lent even to widows. But,'if there be any certainty of repay=~
ment, then a loan may be made; for this text is on/y a rule of ethics : and fince
a loan may be fubfequently repaid by her fon, there is no objection againft a
loan made to a woman who has a fon, whether fhe be a widow or have a
hufband living. Nor do we fee any objection againft loans made to women,
who have feparate property, on the mortgage of their immovable property. A
debt, contracted by a woman, whofe hufband is abfent, for her food and appa-
rel, or for the {upport of her fervants, muft be repaid by her lord ; and debts,
contracted by the wives of herdfmen and the like, muft alfo be repaid by
tbelr hufbands : we hold it a rational opinion, that there is no objection

againft lending money to thofe women.

Nortuine fhould be lent to laves, becaufe they alfo are declared tohaveno .

property




property: exclufively their own, by the text above quoted. Herea man sown
flave is meant ; he fhould not therefore lend any thing to his own flave ; for
what that {lave acquires, belongs to the mafler himfelf. This rule may be appli-
cable to flaves bought; but why fhould not loans be made to hired fervants,
for the loans may be repaid out of their wages ? Such a doubt thould not be
entertained ;' fince a fervant only maintains his family. with difficulty out of
~ trifling wages, whence can he repay a loan ? But there is no objection againft
loans made to fervants hired on great wages ; and the pra&ice of making fuch

loans {ubfifts amongfk excellent perfons.

NEerTHER fhould a man lend any thing to the flave of another, becaufe
all his property is dependant on his mafter : if, therefore, a man do lend ar;y
thing to the flave of another, it cannot be demanded from his mafter. But, if
the flave of any perfon afk a loan in his mafter’s name, and it be afcertained
that he afks it for the fupport of his mafter’s family, in that cafc a loan may
be made; for it is declared by a text of CA/TYA"YANA, that fuch a debt
muft be difcharged by his mafter. ©

1% ,

Caryayana:—BHRIGU ordained, that a man fhall pay a debt

contraéted in his remote abfence, even without his affent,

by his fervant, his wife, his mother, his pupil, or his fon:
provided it were contraéled for the fubfiftence of the family.

But when a lean is afked by a fervant on his own account, whether he
belong to the lender or another perfon, it may be given on the pledge of his
wages ; this will become evident on the further difcuffion of the fubjedk :
thefe texts will be explained and difcuffed in another place; to enlarge would
be #ow fuperfluous.

A vouTH is a minor to the end of his fifteenth year, as we fhall fhow in
the chapter on the paymentiof debts. Nothing fhould be lent ¢ to children ;”
this intends generally any perfon incapable of civil aéts, and comprehends
idiots and the like. If there be guardians of the minors and the reft, name-
ly their maternal uncles or the like ; and thefe take up a loan from a money- .
lerider, for the benefit of the minor or other ward, executing a deed in the ward’s

E . name
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name and their own; in that cafe the loan may be legally advanced after
- afcertaining that the guardian does not a& fraudulently : although no text
* eccurs fo this purport, it 1s proved by the frequent practice of good men.

Afterwards, when the minority expires, the creditor may recover the debt

from that youth ; but, while the minority lafts, he could only recover it
from the faternal uncle, or other perfon entitled to act as guardian. This
‘fhould be obferved by the wife.

Reverexp perfons, as fpiritual parents and the like, to whom harfh
difcourfe cannot be addrefled, and who cannot be fued in the king’s
courts of juftice, may be comprehended under this text, by confidering
¢t Children as an inftance adduced of a general meaning. Confequently,
to them alfo nothmg fhould be lent; but a perfon, who pofleffes wealth, muft
maintain them, elfe he would fail in his duty.

X
NAREDA to INDRA, In the He‘s‘ivanfa ¢ — No man, O thou
fubduer of foes, thould have pecuniary dealings with him,
from whom he defires much affe&tion, nor vifit /s wife n
his abfence.
<« His * muft be fupplied.

BHAVADEVA.

¢ PEcuN1ARY dealings” ; the advance or acceptance of aloan ; it may alfo

‘be underftood of depofits and the like. The motive for avoiding fuch tran/-
aftions is the apprehenfion of forfeiting friendfhip. But a diftin¢tion will
be mentioned in another place: It is deduced from the obvious fenfe of the
 texts, that a loanmay be made to any other perfon except thofe to whom it

is forbidden to lend any thing.

ARTICLE
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i RRPIC LR
ON THE CONTRACT OF LQAN-.
XI.

Veigaspati, quoted by BHAVADEVA, VAcHESPATI, and
CHANDEswWARA : —A PrupENT lender fhould always deli=
ver the thing lent, on receiving a pledge of adequate value
either to be ufed by him, or merely kept in his hands, or
with a fufficient furety, and either with a written agree-
ment, or before credible witnefles. '

Any of thefe, by which confidence may be given to the lender, fhould be

furnifthed. They are mentioned generally.
Misra,

Tue word bere.employed intends comprehenfive illuftration.  If] there+
fore, the lender have in his power, by bailment or otherwife, proper-
‘ -ty of more than adequate value belonging to the borrower, this fecurity
is alfo intended by the text. In like manner, where land belonging to any
perfon is taken by another for the purpofe of tillage, if the landlord afk
a loan of the cultivator, and he advance the loan even without receiving a
mortgage of the land, in that cafe, although there be other creditors, the
* cultivator, and no other creditor, takes the produce of that land ﬁntil his
loan be difcharged : fuchis the pra&ice. So, if the hufbandman afk a
Joan of his landlord, the landlord, who' advances a loan to the hufband-
man, and no other creditor, feizes the produce of . his. land, at the time
of gathering the harvelt, for the payment of the loan he has advanced :
this cuftom alfo fubfifts in this country ; and on this point there is alfo
the authority of a text of Caryavana (CCLXXXI); for there.isQno
objection to confider land and the like as comprehended, m that text, una
.der the word ¢ capital.” = This will be‘ difcuffed under the head of pay=
ment of debts : dut hence it appears, that land or the like, on which there
is fuch a lien, may be included 77z the terms of the text. So, in other caf.cs
:alfo; for it only intends fome ground of confidence in future repayment:

gt
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« A pLEDGE of adequate value ;” by the price or ufe of which the debt
may be difcharged with intereft: fuch a pledge, whatever it be.
It relates both to the pledge to be ufed and that to be merely
kept in his hands. The ufe of this condition, that it fhould be of adequate
walue, is obvious. Both names for a pledge (44hé and bandha) are employed
by VR Y#taspaT1, in a text which will be quoted (LXXX), as bearing the
fame fenfe: but here a diftin@ion appears to be intended by the feparate
mention of them. That diffin@ion, on the concurrent opinions of CaAN-

pEswARa, VicuespaTi, BuavapEva and others, isas follows:: w 4'dhi >
is a pledge to be ufed ; fuch as land pledged with: its produce; a cow, a
female buffalo or the like, with: her milk ; a tree or the hike, with its fruit 3
an elephant, a horfe, an ox or the like, to be ufed for burden ; dlftmoulfh-
ed by this circumftance, that they are not neceffarily impaired by ufe.
“‘Bandba” is a pledge not to be ufed, but merely kept ; as a copper caldron
or the like, a mafs of iron or ingot of gold and the like; diftinguithed by
this circumftance, that (hey are, or may be, impaired by ufe. Fhis will be
explained at large in the chapter on pledges.. It may be noticed by the way,
that a thing pledged thould not be hypothecated by the creditor to another
perfon as fecurity for a debt contracted by himfelf.

«« With a fufficient furety ;”* with a good fponfor = one, by whom the

fum can be paid.
BHAVADEVA.

THE fufficiency of the furety confifts in his power to enforce the punctu-
~ al payment of the money.
CHANDE SWARA,

By thefe gfoffes both the furety for the advance, and the furety for repayment,
are defcribed. One gives fecurity againft the abfconding of the debtor ; heis
furcty for anpearancc, and makes a promife in this form, ¢ I will produce
this man . = He, in confidence of whofe affurance a loan is advanced to any
perfon, is {ponfor for honefly ; he affirms *“ this perfon js unexceptionable”,
The fufficiency of the firft 6f thefe coniifts in his ability to produce the man
if he abfcond; or, by kc»}u; g 41t view the debtor’s property, to diftrain his

effeéts;
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effe@s ; and fo forth, The fufﬁciehc}i of the laft confifts in his fkilful
judgement of a man’s veracity, and fo forth. The fufficiency of all fureties
confifts principally in wealth adequate to make good the debt. According-
ly this is actually exprefled by Baavaprva. But, in fa&,'honeﬁy thould
be confidered as a requifite to the fufficiency of a furety ; for much time
would be wafted in litigation, if a dithoneft furety were accepted, It
thould be underftood, that a perfon, fuch as 4 {piritual parent, from
whom money cannot be recovered by harfh importunity and other compulfory
methods, is not a fufficient perfon in a matter of furetyfhip, however venera-
ble he be. Of this wife perfons may judge from the Simple exertion of
their own intelle®:. A text of Vi fmasparTi (CXLII) is authority for
diftinguithing four fureties. That text is explained in the chapter on fureties.

* WITHh a written agreement”? (XI) 3 with 4 written contra@ of loan ¢

fuch a writing is noticed by VR tuaspati cited by Buavaprva.

XII.
VR ¥ HASPATI :—THAT mutual inftrument, which is executed
when the loanis delivered and accepted, 1s called the writ~
ten contratt of loan, |

Tre will to make and reccive a lodn js the caufe of zbe coniract o T
conftruction therefore is, ¢ when the loan is delivered and accepted by
the will of the parties refpetively” &c. What kind of writing fhould be
given, is declared by NA REDA quoted in the Vyavabira-rarwa.

XIII,

NAREDA :—WRITTEN evidence is declared to be of two forts;
the firfl, in the handwriting of the party himfelf, which
need not have fubfcribing witnefles ; and the Jecond; in that
of another perfon, which ought to be attefted : the vali-
dity of both depends on the ufage eftablifhed in the country. .

A inftrument in the handwriting of the party himfelfis good evidence,
even though it be unattefted ; and, in that of another perfon, if atfefted :
' F fuch
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fuch is the conftruction of rhe rext by there lative order of the terms. . ¢ On
the ufage of the country ;” on fuch ufage in relpect of writings, as fubfifts
in each country : on that ufage the va/zb'zlfy of both depends ; namely of an
inftrument in the handwriting of the party himfelf, and of one in the hand-

writing of another perfon.
N 'The Vyavabira-tarwa,

“ EvEN though it be unattefted :” this expreflion fuggefts, that an attefted
inftrument n zhe handwriting of the party is alfo included, wunder this text,
‘as a valid document. - Thus the fenfe is, that any attefted writing is good
evidence ; and one in the handwriting of the party himfelf is good evi-
dence, even though it be unattefted. But in fa& it is the practice of our
country to call to witnefs the divine form of juftice (Sr DuERMA) on
fuch writings. An inftrument in the handwriting of another perfon
ought to be attefted ; and there the witnefs fhould be human : but even
to fuch writings it is ufual to atteft the divine form of juftice. However,
thould the party deny an inftrument in the handwriting of another, and to
which the name of juftice is fubferibed as /ol witnefs, how can the judge’s
doubts be fatisfied? The ingenuous evidence of witnefles (hould therefore be

adduced to prove an inftrument drawn in the handwriting of another perfon.

Is not the fcribe himfelf fuch competent evidence? This fthould mnot
be objected; for Yaynvawarcya declares dubious the evidence of lefs
than three witnefles : and properly thefe witneffes thould be of the fame
clafs with the party ; but, if that cannot be, they may be of other claffes.

XIV..

YijnyawaLcya :—Tuere thould in general be three witnef-
fes; perfons, who take delight in acts ordained in the Ve-
da and in facred law books; and properly, they thould be
of the fame fex and clafs with the party, for whom they
give evidence: but, if that cannot be, thofe of all clafles

may be examined. *

# The firft and laft parts only of this text were cited ; I quote it at large from other digefts.

o - Here
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" He=e it thould be noticed, that attefted writings only ought to be given;
for, although YA yNYawaLcya (XV) declares an unattefted inftrument in-
the handwriting of the party himfelf fufficient evidence, yet he alfo de-
clares it to have no validity if it were obtained b}r force or fraud : when,
therefore, a judicial proceeding is fubfequently held, fhould the defendant
plead, that it was obtained by force or fraud, then the arbitrators and the
king may doubt its validity. For this reafon a writing,‘which has {ub-

fcribing witneffes, is preferable.

XV.
YajnyawaLcyA:—Bur every docu'Knent, which is in the
“handwriting of the party himfelf, is confidered as {uffici-
ent evidence even without witnefles, unlefs obtained by
force or fraud. ,

‘¢ Upadhbi® bere fignifies fraud.

- ¢ SucH ufage in refpe@ of writings, as fubfifts in each country *:* in
fome countries the practice is as follows. After an aufpicious term (as Sri, )
preceded by an epithet allufive to memory (as {maranasila), the name of the
Iender is written in the feventh cafe and plural number ; and the name of the
borrower is inferted with the termination of the fixth cafe before the word
““ufer  or borrower (C’hidaca.) Next, the word ‘¢ Cafya is written ;
after which a word exprefﬁvé of bond or obligation for debt is inferted,
and declared by the word ¢¢ this »* fubjoined. Next, the meaning of the
parties is ftated, the ftipulation of intereft, the promife of payment, and a
binding claufe; then, after dating the inftrument by the folar month and day,
the debtor’s name is again written, with the termination of the fixth cafe, on
the right hand fide of zbe paper ; and the defignation of placeis added. The-
names of the witnefles are written on the back of the inftrument. ¢ The
ufage eftablithed in the country > intends this and other forms.’ What-
ever be the ufage in each country, that only fhould be obferved in
that country : and the practice above ftated is almoft Zrerally direted by

* Comment cited from the Vyavdbara-taiwa on v, XIIL.

YA JNYAWALCYA:
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Ya'yxvawarcya: for he fuggefts, that the lender’s name fhould be firft
written, and that the inftrument fhould be dated by the year, month, and
- day.

XVI.
YA jNyAWALCYA:—WHATEVER contract fhall have been con-
cluded by mutual confent, a written memorial of it fhould
be attefted, after the lender’s name has beenfirft-inferted ;

2, It fhould bear the year, month, half month, and day,
with the defignation of the debtor, by his name, clafs, and
the like *

THE epithet allufive to memory is fuggefted by a text of Menv. It

conveys, that this zn/ffrument is written for the fake of g/fjfling memory.

XVII.

MEeNU :—EvVEN in the {pace of {ix months men forget occur-
rences : therefore were letters and writings anciently in-
vented by the beneficent creator.

By the cuftom of the country, inftruments are #ow written in the dialcéi
of the 7. m}cmarh but among eminent Brabmanas and others, writings are alfo |
drawn in another language. In fome written contracts for aufpicious rites,
as marriage and the like, the word ¢ fiwa/li” is firft written : its intent is 4

prayer ; may this rite be aufpicious | This is noticed by the way.

XVII.
YAjnyawAaLcya:—WHEN the tranfaétion is completed, the
borrower fhould fign his name with his own hand ; adding,

“ what is above written, has the affent of me, fon of fuch
.a one,” ‘ ;

* The firft hemiftich is not here cited. I infert it from a fubfequent quotation in Book V, collated wxﬂn
the code of YA INYAWALCYA,

+ The Mufleméns.

THIS
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Tars fﬁggeﬁs, that the debtor’s name fhould be written above the contract,

We do not determine whether additional matter, as titles and the like, and
omiffions, as leaving out the name 'of the party’s father or the like, be
founded on practice, or on the reafon of the law, or, 7 be laft inflance, ori-

ginate in indolence.

¢“ HALF a month” (XVI); a fide of the month, that iy ¢ a fortnight.”
‘ By his name ;” by the name of the debtor. ¢ His clafs ;” the facerdo-
tal or other ciafs.  ““ And the like;”* the Véda which be Jollows in folemn

rites, and fo forth.

XIX.
YAjnyawarcya declares the form of atteftation :—AND the
witnefles thould fign their names all together, in their own
handwriting, after writing the name of their fathers and

{o forth; adding, « I, fon of fuch a one, am witnefs to
this writing.”

Here it is, in {ubftance, exprefled, that the omiffion of the name of
the witnefs’s father is founded only on ufage. If the inftrument be in the
handwriting of another perfon, the writer of it fhould add at the bottom

of that inftrument, ‘¢ written at the requeft of both parties by me, fuch '
a one, fon of fuch a one.”

X
YAJNYAWALCYA:—LET the writer next {ubfcribe, at the end
of the writing, * this has been written, at the requeft of
both parties, by me, fuch a one, fon of fuch a one.”

But the practice is for the fcribe merely to fign his name with the letters
qq, (flanding for (& ). Al this is on/y mentioned to obviate the {uppofi-
tion, that the forms of 'writings, which occur in practice, are not directed

by fages.

Ir the debtor, ora witnefs, be illiterate, the following text dire@s the

form to be obferved in that cafe. 21165 ‘ .
Sy S o XRE
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~ Vyasa:—Bur a borrower, who is unlettered, fhould dire&
another perfon to {ubfcribe his declaration of affents or a
witnefs, n the fame predicament, fhould caufe his name to be
Sfigned b}{.another witnefs, in the prefence of all the wit-
nefles.

Waen thefe and other local ufages are obferved, then an infirument in the
handwriting of the party himfelf, and cne in the handwriting of another
perfon, are vahd, and good evidence of contrasts. Such is the meaning of the
fage, as expounded by authors. But in fa&t <}l this fhould be confidered as

~ intending fuch a document as may remove the doubts entertained by honeft
arbitrators or by the king. Elfe, if all zbe parties, the borrower, the lender,
the witnefles, and the writer, be unacquainted with the forms of writings,
and a creditor could not recover a debt, though really lent, notwithftanding
the exiftence of an attefted writing in any irregular form, there would be a
failure of juftice on the part of the king. Again; if the inftrument were
not {ubfcribed by witnefles, but it be faid by a witnefs, ¢¢ I know this in-
ftrument,” and the inftrument be admitted in evidence by the arbitrators on
any arguments ; it is anatteftedinftrument. This is mentioned by the way ;
the reft may be learnt \indcn the title of judicial procedure : but fomething has
been {uid, in this place, to make known the fort of writing, by whicha mon@'y..
ed man, who advances 2 loan, may be fecure from lofing his caufe, fhould

a difpute afterwards arife. This we deem reafonable.

¢ Berore credible witnefles” (XI); thisisanother cafeof written agree-
ments 3 for the prefence of witneffes is fugge{’ted by the form for drawing
written contracts : and the fenfe of the text appears to be this ; he fhould
advance a loan on receiving a pledge to be ufed by him, together with a writ-
ten agreement ; this is one cafe, He fhould advance it on receiving fuch a
pledge before credible witnefles 5 this formsa fecond cafe.  So likewife aloan,
made on a pledge to be merely kept in his hands, forms two cafes (according
as it is tranfatted by a written agreement, or before credible witne/fes): hence arife
four cafes. Again; two cafes arife alfo on Joans made with a fufficient fure-
ty; and the poffible cafcs are fix in number. Alluding to this, M1srA has
Galig i . id;
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faid 3 ;‘.any of thefe, by which confidence may be given, fhould be furnithed.”
Confequently any one of thefe fix modes, by which cenfidence may be given
to the lender, fhould be adopted. Here a pledge to be ufed or merely kept,
as Wéll as a furety, are intended to give confidence to the lender; and the

be held at a fubfequent time,

\ XXII,
NAREDA :—IN this confraéi there are two things which give
confidence to the lender, a pledge and a furety; and two,
which afford clear evidence, a writing and atteftation.

¢« CoNFIDENCE ;" affured expeCation of thereafter receiving the loan ad-
vanced : in fome inftances a furety, in others a pledge, give fuch confidence ;
for this coincides with the former text (XI). But here the word pledge
(adhi) fignifies both a pledge to be ufed and one to be kept. ¢ Clear evi-

3

dence ;” certain proof: fometimes a writing, fometimes atteftation, fome-

times both, are required, atcording to circumftances, for the fake of proof
in cafe of difpute. *

I'T fhould be here noticed, that both texts (XI and XX1II) are ethical pre-
cepts ; for they exhibit caufes of prefent evil. If, therefore, infringing thefe
rules, a man deliver a loan without a pledge, or writing, or the like, he vio-
lates not his duty : and, if the debt be any how proved, the debtor fhall be
compelled by the king to repay it to his creditor. Hence the pracice of ad-
vancing loans, without pledge or writing, in fome inftances of extreme con-
fidence. But exceflive confidence fhould be no where repofed, for the Heri-
vanja directs, ¢ Place not confidence in what is unworthy of confidence, nor
exceflive confidence ever in what is worthy of confidence:” and the adage

exprefles, ‘¢ mutable mind, mutable wealth.”

In like manner the texts of CATvAvaNA and NAREDA¥® (VIII and X)
are ethical precepts; for the text points out a prefent evil, ¢ the lender can-

* ¢ I is not exprefled in the original, which is the fecond text alluded to : fupply it from conjeCture.

not
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not i general recover  &c.” Confequently thereis nobreach of. duty in
lending any thing even to women; on the contrary, it is a duty to
fupport unprotected perfons, even though it be done by  advancing loans :

and, if the debtor be able to difcharge it, the king fhould enforce payment

of fuch adebt. Buta man, who infringes the rule and inftitutes a fuit oz

Jfuch a debt, ‘incurs cenfure.  To enlarge would be vain,

THus a loan fhould not be advanced by a moneylender, without confi-
- dence and means of proof : and the meaning of the phrafe, ¢ in what form

a loan thould not be made,” becomes evident,

CHAPTER
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"CHAPTER 1L

ON INTEREST.

SECTION I

ON LEGAL INTEREST IN CGENERAL

{UCH intereft, as may be taken without 2 breach of duty on the part of

 the creditor, is a rule (dberma) for delivery by the creditor. Or the na»
ture of a thing may be fignified by the word dberma: as it is the nature of
robbers to hurt living creatures, fo it is the nature of a loan, that it fhould
produce to the lender the principal fum advanced, and intereft in addition
thereto, Thus intereft is fignified by the term rule for delivery. MEeNU
propounds that intereft.

) XXIIIL
‘MENU ¢ — A LENDER of money may take, in addition to his
capital, the intereft allowed by VasisuT’HA, an eightieth
part of a hundred by the month.

“ ALLOWED or declared by Vas'tsut'na 3 this fhows that it has been
authorized by VAs'tsut’na. Thus; fuch intereft is allowed by all fages,
and is therefore legal: by taking it 2 man does not violate his duty. ¢ In
addition to his capital ;”” actually increafing the creditor’s capital, or ealcu-
lated to do fo: fuch intereff he may require. But if it be explained, ¢ in-
creafing the debtor’s capital,” the fenfe is, through the medium of moral

worth: by difcharging the debt with intereft, immoral conduét is avoided,
' H 5 and
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and increafe of moral worth attained; hence wealth, is 2/ increafed. ‘The

purport is, that the moneylender may actually receive fuch intereft; for
CuLLUCABHATTA expounds it, * one, who fubfifts by intereft, may take
&c.” It might alfo fignify, ¢ a loan may produce the intereft allowed by

)

Vas'isut’na &c.” and it is alfo expounded, * a borrower may pay the ina

tereft allowed by VAstsnT HA.

WHAT is that interet #  The fage propounds it ¢ an eightieth part of
a hundred by the month.” The priﬁcipal fhould therefore be divided into
eighty parts; and fo much as is the quantity of one part, he inay take in the
fame kind of wealth, by Way of intereft; in addition to the principal : if, theres
fore, a loan, amounting to one hundred fuverras, be divided into cighty parts,
one part contains a fuverna and a quarter ; and the intereft in this cafe is one
Juverna and a quatter.  *¢ By the month ;" at the end of the month.

It is faid by fore lasyers; that, a hundred being fpecified in the tekt; an
eightieth part is thé rate of intereft then t;hly, when the loan amiounts to a
hundred : hehce it appears; that the rate of intereft varies when the loan is
more or lefs ; and fuch a pradtice is obfervable in fomé countries. On this
we remark, that fio fpecial rate of intereft for loans exceeding a hundred, or
falling fhort of a hundred; has been recorded by any fage: MeNvu has not
fpecified whether it be a hundred fhells or a hundred fuwernas; and we thall
explain, in its proper place, the text of HARITA (XXX) as intending the
rate of two in a hundred. But here we confider ¢ a hundred ”’ as a mere
example ; the rate is the fame on lefs fums. VasisuT’'na exprefsly de-

clates the rate of an €ightieth part on lefs than a hundred.

XXIV.

- VassET'HA {~=HEeAR the intereft for a moneylender de-
clared by the words of Vasisut’na: five mdfhas, or one fu-
verna, for twenty palas;, or eighty fuvernas; he may claim
and fhould receive each month : thus the law is fiot violated.

XXV,
BdTaMa: =Tk legal initereft for twenty palas is five mdfhas
a month: | ‘ On



Of this fome remark, that the mfba is declared by Mgy to conitain five
erYbnalas ot racticds, (‘¢ five crifbnalas are one méfba, and fixteen fuch mafhas,
one fuverna;”) and the fame mdfba is thus explained by AMERA, ¢ the firlt
mifha contains five feeds of the gunja”. Confequently five 'mﬂ;jba.r are equal
to twenty five rafticds 3 and this is the rate of intereft on a loan amount=
ing to twenty: fuch is the afcertained fenfe. On the queftion ¢ twenty
of what denomination?” the fuaverna, which is mentioned after ftating the
quantity of a d/ba, both in the text of Menvand in thatof YA JNYAWALCY A,
fhould be taken, (* five fuch ¢rifbnalas are a mafba, and fixteen fuch mifbas, a

Juverna ;) for five médfbas can only be the intereft on twenty fuch fuvernas.
Thus a faverna; confifting of fixteen mdfbas, contains eighty raéficis; its
eighticth part is one radficd, and the eightieth part of twenty fuvernas is
twenty racticds. "Twenty-five raflicds are intended by the rate of five md/bas
(XXIV and XXV). Confequently an eightieth part is only the rate of inters
eft on a debt amounting to a hundred fuvernas; but on a fihaller debt, thé
rate of intereft is higher.  This is intended by VAS1sHT HA and GoTAMA;
and fuch, it may be argued, is the legal rate on fifty or fixty fuvernas, or the
like ; and practice is obferved to conform thereto. How then is it faid; ¢the
rate of intereft on /fs fums has not been recorded by any fage ?’ ‘And why i§
it faid, ¢ VAsisuT’H4a exprefsly declares the rate of an eightieth part on lefs
than a hundred ?’ y

Tue anfwer is this ; MEnu, after faying *“a lender of money may take
the intereft allowed by VASisnT’11a,” adds, “ an eightieth part of an huna
dred.” Since it is thence inferred, that VAStsuT’HA has propounded the
rate of an eightieth part, his text muft be {o explained, as to ftate an cightieth
part. 'That expofition on the text of Menu, which makes the intereft al=
lowed by Vast1saT’na one cafe, and an eighticth part of a hundred another
cafe, is not approved by CurrucasmaTrTa. Therefore, the interpreta-
tion approved by CHANﬂfSWARA, BuavADEVA, VACHESPATI MISRA
and others, fhould be admjttcd, as follows. In thefe texts twenty palas are
intended ; and the pa/z (hould be taken at four fuvernas, as ftated by Me-
Nuand YA JNYAWALCYA. Twenty palas, therefore, are equal to eighty
Jitvernas 5 and the eighticth part of that fum, or one Juverna, is the nidnthly'
intereft, But here mdfbas are mentioned,  This apparent incongruity is thus

reconciled 3
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keconciled: the mafba, containing five crifbnalas, as ftated by MENU and
YA jnyawarcya, muft not be taken (for it is not applicable); but the
md/fha ftated by VR THASPATI as quoted in the Retndcara and Chintament, ““a
mafba is confidered as the twentieth part of a pa/a.” Thus the twentieth
part of a fuverna containing eighty racticas is equal to four racticds ; and the
twentieth part of a pala containing four fiuvernas is certainly equal to fixteen
ralicdss and thofe make one mdfba ; five of thefe are equal to eighty raéticas
or one faverna. ‘Thus there is no inconfiftency. Here fuverna is of the
mafculine gender ; for it is fo employed by MENU and YA JNYAWALCYA;
and is fo exhibited in the fame fenfe by AMERA ; but, in the fenfe of gold
generally, it is of the neuter gender, for AMERA {0 exhibits it in this fenfe, =

Tug fame fhould be alfo underftood of other things. The monthly intereft
on a purana is thus éxplained : a pana confifts of eighty fhells; and a pana is
the quantity of a car/ba of copper, as mentioned by MENU ; ¢ but a carfba
(or eighty ragticds) of copper is called a pana.”  The carfba is the fourth part
qf' a legal pala ; hence expofitors fay, a pals contains four carfbas. Confe-
quently the weight of eighty racticas of copper is a pana; on this ground,
the ancients eftablithed it a/f at the value of eighty fhells 3 accordingly it is
familiar in pratice; that cighty fhells make a pana. A purdna contains fix=
‘teen panas, according to the Refnacara ; and purdna is alfo pradtically noticed,
for fixteen panas of thells, in penances and expiations, and on other occa-
fions. Now the cighticth part of a para is one fhell; of a purdna, fixteen
thells ; of a hundred panas, a hundred thells or one pana and a quarter; of a
hundred purdnas, fixteen hundred fhells, or twenty panas. Or if the money
bein filver coins ftamped with legends, ths intereft on a hundred fuch coins is
one coin and a quarter : for, on eighty pieces, itis one piece ; and, on twenty
pieces, a quarter ; which, added together, make one piece and a quarter.

_ But, if the principal bea fingle piece of money, the rate mufl be fettled by its
value, If its value be four purdnas, then fixty-four fhells are its eighticth

part ; and fo in all cafes.

; Ac Aiﬁ 3 if the debf confift of kine or the like, the intereft fhould be» fet-
tled on the value. It fhould not be affirmed, that they cannot conftitute a debt ;

for the limit of intereft on cattle is mentioned (LXV). Why fuch a prac-
tice
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tfqb doet not occur, we know not; Something, however, may be mentioried
to explain the received diftin€lions 7n thefe cafes. 1f a man happen to' deliver
a cow or the like as a loan, the intereft may be received on her value ; duz a
great offence is committed ; for the fale of a cow is forbidden in moral law:
~ however, a goat, a calf, or the like, may be taken by way of intereft, with-
out any offence on the part of the receiver; and the debt fhould be difcharged
by returning the thing itfelf or fomething of the fame nature; as already ftat~
ed by Misra. But, in this cafe, it {hould be returned unblemifhed, or
another cow, or the like, or other thing of equal value, {hould be delivered.
Whatever it is forbidden to fell and give away, fhould not be delivered as a
loan ; for the offence is equal. But a Brahmana may advance lac, falt or
the like, by way of loan, for there is no more offence in lending, than in giv-
ing thofe thfngs; and the offence is reftrited to the fale of fuch fhings:
however, at the time of repayment, the value of the falt or the like, and of
intereft accruing on it, fhould not be received ; for 2hat would equal the
offence of felling it. The intereft fhould be of the fame nature with
the thing lent; for intereft is propounded at the eightieth part of the thing

lent.

To revert to the explanation of both texts (XXIV and XXV); the infti-
tutes of Vas1saT'nA and others were compofed by their pupils, who heard
the purport of what they record, from the mouth of Va S1sHT HA and therefl :
hence it is faid (XXIV), ¢ declared by the words of Vastsut’'ma,”as in the

ordinances of MENU, it is faid, ** MENU ordained.”

«“ LegaL,” in the textof GoTama (XXV), fignifies juflifiable in law,
that is, not illegal ; for it coincides with the expreffion, in the text of Va-
S1SHT'HA, *‘ thus the lawis not violated” (XXIV). Or the fenfe may be
this ; he, who takes intereft allowed by codes of law, which may produce
religious merit by means of pious oblations made therefrom to Deities and
Brahmanas and fo forth, has the complete benefit thereof, if he attually do
make fuch oblations to deities and priefts ; not fo, he, who celebrates rites
with wealth acquired by theft or by other nefarious means. As is declared
by ‘ '

| { MEeNvu:
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‘MeNv:— NerTHER 2 prielt nor a military man, though dif-
treffed, muft receive intereft on loans; but each of them,
if he pleafe; may pay the fmall interelt permitted by law, on
borrowing for fome pious ufe, to the finful man, who de-
mands 1t.*

Watc is expounded by CuLLycABEATTA, ¢ may advance & /Jozn on
fmall intercft, for fome pious ufe.”

¢ LpeaL intereft” (XXV); intereft authorized by law, at the rate of
five: miifhas for twenty palas.
The Retnacara.

W expound the text (XX V), ¢ the quantity of five md/bas is the inter—
eft for twenty pudas,” or interctt appertaining to twenty palas  (fupplying the
word “*pald’ by a fecondary fenle of *¢ swenty”); that intereft accrues on a
fum of twenty palas. But fome read *twenty” in the fifth or fixth cafe
(vinfatéh 7nftead of vinfatih). That is wrong, for it is not approved in the
Retnicara. The fenfe, according to regular conftruction, is thus; ¢ the

quantity of five' md/bas, as intereft appertaining to twenty {ﬁala;. is legal.”

¢ A monTn”; here * for” muft be fupplied. In every text, where

e« month” is not fpecified, but intereft at the rate of an eighticth part or the

like is mentioned, the word ¢¢ month* muft be underftood : and the month
is according to fFvana time, confifling of thirty days and nights; not the
Jaura month from: the fun’s departure from one fign to his departure from
another  fign. ‘For RAGHUNANDANA, in commenting on texts quoted
in the Malz mifs tarwa, (% certain facrifices and aéls of devotion are

¢¢ to be regulated by fivana - time ; fo is impurity after childbirth and the
¢¢ like ; and fo are all popular and forenfick tranfactions”) fays, that under

the term, “ and the like,” wages, intereft and the like fhould be compre.

./ ® Chapter 10, ¥. 117.  Ido mot alter ths tranflation, which conforms to the literal fenfe of the text,
though it confift not with the comment and the purpofe of the quotation. See Book II. Chapter IV,
¥. XXIII.

$ ; + Vxa'sa in the Vifonu-dberméttara.

hended
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hended.® Hence it is inconfiftent with law to regulate civil contraéts by
Jaura or folar time. It would be a great difparity, were @ whole month’s
intereft, at the rate of an eightieth part or the like, paid upon a loan taken
on the laft day of the fun’s paflage through one fign, and repaid on the fol-

lowing day ; and no intereft paid on a debt contracted on the firft day of zbe
folar month, and difcharged on the laft day of the fame month. = This fhould:

be determined by the wilfe.

Here interelt for one month is declared by fages to be the eightieth part
of the principal 5 but if the period exceed one month, the fame rate is di-
rected for each month : fince the expreflion implies repetition, it follows
that the intereft fhall be an eightieth part for every month refpeCively :
and, if the period be lefs than a month, it appears, that the intereft thoulds
be computed by a fubdivifion of thatrate: elle a difparity would arife, no
intereft being payable on a debt difcharged within one day of a complete

month.

A GrREATER or lefs fine, or other decifion, thould not be re-
gulated by very minute diftinétions.

BuT fome attend in praftice even to minute variations in fines and the

like.

XXVI.

V& TuaspaTi, quoted in the Retndcara:—THE eightieth part
accrues monthly on the principal ; and, if the intereft be re~
ceived, the loan is doubtlefs doubled in a third of a year

- lefs than {even years; that 15, in fix years and eight months.

“ ACCRUES ;” it is the intereft for each month. If theintereft be received,
the loan advanced is doubled. Or the feventh cafe may be here ufed in the
fenfe of the third, ¢ the debt is doubled by accumulation of intereft.” In
what time? The fage replies to this queftion, ¢* in a third of a year lefs
than feven years.” Divide a year of twelve. months into-three parts ; each

part contains four months; that, deduted from feven years, leaves fix.
years
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years and eight months. Thus, if the debt amount to one hundred Suver-

nas, the monthly intereft is one fuwverna and a quarter ; the annual intereft
is twelve JSwvernas and twelve quarters, or fifteen fuvernas ; the intereft in
three years amounts to forty-ﬁvc JSuvernas ; in {ix years, to twice that fum
or ninety fuvernas: intereft for eight months is eight fivernas and eight
quarters, or ten Jfuvernas ; which, added to ninety fuvernas, make a hund-
red, or the fame amount with the original debt: confequently,added to the
principal fum, it doubles it. This is mentioned by Vr fuaspaTr to prohibit
furtber intereft, after a loan in gold, filver, or the like, has been doubled
by intereft.  This will become evident under the title of limited intereft.

Tais rate of intereft is ordained if a pledge be given; Vya'sa propounds

a diftinction ifa furety be given withoat a pledge, orif neither be given.

XXVIL
Vyasa:—MonTHLY intereft is declared to be an eightieth part
of the principal, if a pledge be given; an eighth part is
added, if there be only a furety ; and if there be neither
pledge nor furety, two in the hundred may be taken from a
debtor of the facerdotal clafs.

* An.cighticth part ;> the eightieth.
The Retnacara.

THAT is, one part in eighty parts. Here a pledge intends a pledge to be
kept ; forin a glofs on the text previoufly quoted from Menu (XXIII) to
the fame purport with this text, the Resndcara ftates,* this concerns a pledge
to be merely kept.” The meaning is this ; in the cafe of a pledge to be
ufed, fince the ule of the pledge is the only intereft, the rate of an eighti-
eth or the like is inapplicable : all this will be explained under the title

of various forts of intereft.

A PLEDGE to be kept is one, which would be impaired by ufe ; a pledge
to be ufed is one, which is not zeceffarily impaired by ufe.” Here it thould

be noticed, that, if a man contrad a debt, mortgaging land or the like to
be




be ufeds and fay, ¢ the ufe of the land fhall be the only intereft,” in that
cafe, fince there is no other intereft but the ufe of the pledge, the rate of an
cightieth part or the like is inapplicable. - But if he fay, this land is
mortgaged to you ; paying your intereft from its produce, I fhall difcharge
the principal from the furplus ; or, if the produce be infufficient, I will make
good the intereft, delivering other money or goods ;” in that cafe the rate of

an eightieth part is applicable even to a pledge to be ufed.

Isit not the law, that, when land or the like is hypothecated, the entire
ufe of it fhould of courfe be taken by way of intereft ? On the contrary,
ufufrué in excefs is reprchended by a text, which will be quoted from
Vriraseats (XXXV 7). It fould not be argued, thata pledge delivered
for ufe is a pledge to be ufed; and one delivered merely for fecurity is a
pledge to be kept. The forfeiture of the whole intereft will be denounced
againft the unauthorized ufe of a pledge to be kept; and the forfeiture of
half the intereft, againt the unauthorized ufe of a pledge to be ufed. It is
faid in the Dipacalica, « if a pledge to be kept, that is, one which fhould
be fecurely preferved, as clothes, ornaments and the like, be ufed, no intereft
fPall be received.” It is not faid, ¢ a pledge to be kept, that is, one not de-

' livered for ufe;” but, ¢ a pledge to be preferved, as clothes, ornaments and
the like.” The proper place for this difquifition is the chapter on pledges.

Since many texts are there cited, to expatiate in this place would be idle.

¢« A eighth part is added” (XXVII); and that is an eighth part added
to an eightieth part. Hence, two panas lefs than two pura'na:, or one pura-

na and fourteen panas, are received, if there be only a furety.
The Retndcara.

In that book a debt amounting to one hundred purénas had been already
fuppofed ; hence, in this cafe alfo, the rate of intereft denoted is two panas
lefs two purdnas on a hundred purdnas. But, in the glofs on this text, the
letter M is an errour of the pen, (aSityathtamabhigafahita 7nflead of a$ityafhta-
bhigafahita) for the text exhibits [djbtabhiga, with eight parts. Confe-
quently the fenfe is an eightieth part joined to eight parts : and the portion
not fpecified muft be a fixteenth on the authority of ufage. Thus, what-

K ever
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ever be the amount of an eightieth part, eight parts are half of that amount.
* But, in this cafe, an eightieth part is twenty paras, and thefe added to half

that amount make thirty panas, or two panas lefs than two purdnas.

BuT fome, noticing another reading in the commentary on YA JNYAW AL~
exa, fbafhthibbdga infead of fufhtabhiga, fay, the intereft fhould be a
fixtieth part, if there be only a furety : and this, they fay, is fit. If there
be neither pledge nor furety, the intereft is two purdnas for a hundred pu-
7dnas, as ordained by the text (XXVII). If a pledge begif/en‘, twenty pa-
nas are the intereft prefcribed. But in this cafe, a pledge having been given,
the confidence is greater ; for a chattel of equal value is in the creditor’s
power. If there be neither pledge nor furety, no confidence exifts; for
payment refts on the will of the debtor: in this laft cafe, therefore, the

~ intereft, ordained by fages for a hundred purdnas, is greater by twelve pa-
nas: and this is conﬁﬁcnt with the reafon of the law. Now, if there be
only a furety, confidence is given, but there is a poflibility of trouble. For .
inftance ; a man advances a loan on this confideration, ¢ if my debtor
‘¢ do not repay the loan, even then I fhall fubfequently recover it from his’
@ furety by a fuit at law ;*’ in that cafe trouble may be apprebended, for the
recovery is effected by the trouble of litigation. It is therefore proper, in
fuch a cafe, to take, in addition to the twenty panas allowed where a pledge
is given, fix panas, or half the additional twelve panas allowed on loans
without fecurity. Now this nearly agrees wzth the rate of a /z'xtz'etb part. In
dividing a hundred purdnas into fixty parts, firfk take one purdna for each
part, this difpofes of fixty purdnas, and forty purdnas remain. Again fet
half a purdna towards each part, thirty puranas are difpofed of, and ten pu-
rdnas remain ; and each part is one purdna and a half with a furtber fraétion
. Jrom the remainder. Reduce the ten purinas into panas ; the refult is a hun-
dred and fixty panas: fetting two panas to each part, the portions amount
to one purdna and ten panas; a hundred and twenty panas are difpofed of ;
and forty panas remain.  Again fet half a pana to each portion, thirty panas
are difpofed of ; the fixtieth part amounts to one purdna and ten panas and a
half, with a furtber fraction ; and there remain ten panas, or eight hundred
¢auries. Diftribute thirteen cauries to each fhare, feven hundred and eighty
cauries are difpofed of ; and the fixticth part of a hundred purinas amounts

to
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to one purina, ten panas and fifty-three fhells, with a fradtion of one third
from theremaining twenty fhells, which may be more accurately divided by thofe,

who are fkilled in the notation taught by SuHANCcARA. The amount of
fifty~three {hells and a third is, they fay, but a fmall excefs above the rate
of intereft, which, in their opinion, is reafonable ; neglecting therefore
minute differences, intereft may be taken at the rate ordained by the fage,
namely a fixtieth of the principal, if there be only a fux;ety. |

VAcrespatt Misra, not acquiefcing in either of thefe intcrprctatiohs,
cxpounds the text otherwife in his dfgcﬂ. “ An eighth part is added ;”
the eighth part of an eighticth part is added to an eightieth part. Hence
the intereft, on the fum of twenty palas of gold, is ninety racticés. His
meaning is this; fd/btabbiga fignifies joined to one part in eight parfs.
Tbe anfwer to the queftion, * part of what ?*’ /s drgwn from the neareft
term, ‘“ an eighth part of an eightieth.” Thus, an eightieth being divided
into eight parts, one fuch part is added. But the intereft at an eightieth
part of the principal is afcertained in the cafe propofed ; the eighticth part
of twenty palas or eighty fuvernas is equal to eighty raélicas or one fuverna ;
to which the eighth part of it, or ten raficés, being added, the refult is
ninety raéticds Aécording to this expofition, twenty panas, which are the
eighticth part of a hundred purinas, added to the eighth of that or two
panas and a half, make twenty-two panas and q half, zbe rate of intereft on
g ‘bundred purinas, if there be only a furcty : and the fame method fhould be
~ praélifed in the cafe of filver coins and the like, On this opinion alfo, we
do not difcover why the letter M accurs in the glofs (Afbtaménabbagina ).

A THOROUGH examination of thefe opinions, tofeleé thebeft, muft depend
on the mental faculties of intelligent Znguirers. On what proof or argu-
ment it is held, according to the opinion delivered in the Remdcara, that
the portion not fpecified is a fixteenth, muft remain a queftion: the other
reading (a fixtieth part) is notadmittedinthe Retndcara nor in the Chintimeni ;

for in both the text is thus explained, ¢ an eighth part is added :** and  in
the commentary. on Y4 jNvawaLcya, where this reading occurs, the text is

not expounded. Whether the cerebral S. be not an errour of the copyif, is

a queftion on the fecond interpretation. On Misra’s expofition the quef-

’ " tion
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tion is, how the intereft, where a furety only is given, fhould fo little ex-

ceed the rate of intereft, where a pledge is given. -

¢ Ir there be a furety ;” the fenfe is, if there be only a furety ; for high-
er intereft would be improper if there were both a furety and a pledge.
¢ Ir there be neither pledge nor furety (nirddbiné);” here the word
adbina fignifies both pledge and furety ; hence, if there be neither furety
nor pledge, two purdnas are received on a hundred.
‘ ; The Retnicara.

THE derivation of the word is, ** what is placed (ddbiyazé) for the fake
of takingup a loan;” * and that defcription is applicable both to a pledg‘e
and a furety. The privation of both forts of fecurity is n/radhina, want
of pledge and furety. Or the word adbina may be reftrifled to pledges :
thus, becaufe an eighth part.is directed to be added, if there be no pledge but
a furety only, therefore by the regular form for general rules and exceptions 7o
thofe rules, the remuinder of the text relates to a different cafe of loans without
a pledge ; rhat is, one without pledge or furety. Ultimately there is not, in

our opinion, any difference,

On this fubject an obfervation fhould be made. The fervant of fome
perfon afks a loan of a moneylender; he replies, ¢ give a furety ora
pledge:” the fervant requefts his mafter to become his furety, that he may
obtain a loan from this moneylender ; his mafter replies, I will not be thy
{urety, but I will promife him thy wages :” accordingly the fervant’s maf-
ter tells the moneylender, I will not pay him his wages, unknown to
you;” and the moneylender, confiding therein, advances a loan to him.
In fuch a cafe, isita loah with a pledge, or with a furety ? Not the firft:
fince the {ervant’s mafter only intervenes, and is not in the nature of a thing
belonging to the fervant, there can be no pledge. Nor is it of the fecond

defcription ; for this fervant’s mafter is not comprehended under any of the

defcriptions of fureties enumerated, fureties for appearance, for honefty,

l?«
* See a different etymology at v. LXXXI.
: : ‘ for



for payment, and for delivery. ‘Thefervant’s mafter does not fay, ¢ I will
produce this man if he abfcond ;” nor, ¢ that man is truft-worthy, and
will not be averfe from repaying a loan received ;" neither does he fay, < if

the debt be not difch.arged by him, I will make good the fum ;** nor #«I

will recover the amount from him and difcharge the debt.” ' How then

can ‘he be a furety? Thisdebt muft confequently be one, for which there

is neither pledge nor furety : this again is mot true in reafoning ; for there

is a motive of confidence. On this propofed cafe it is faid, thisis a debt
for which a furety is given: .although the fervant’s mafter is not pofitively
comprehended in the fourdefcriptions of fureties, ‘yet, as that enumeration
is;a ‘mere illuftration, it muft be admitted that fuch a perfon is a furety ; and
if the fervant’s mafter break his own promife, he muft difcharge the debt.
The dnterelt {hould therefore be an ieighth part added to an cighticth. Or
the wages may be confidered as:a pledge. In that cafe the debtor’s affent
is given to the hypothecation ; ‘and a declaration being made by the debtor
to that effe&, the dervant’s mafter is certainly furety for delivery of the
pledge, not for payment of the debt : 4ut,although there be mo promife of
payment, there is a lien on the promifed delivery of the pledge; -and alien
prevents feizure by any othercreditor. The intereft, therefore, fhould in this
cafe be-one eightieth part only of the principal. But, if he do not perform
his work, then, no wages being earned, how is the debt difcharged? To this
it is anfwered; does the fervant’s mafter difmifs him without a fault? If fo,
the fervant’s mafter is amenable : the fervant being fauldlels, and the mafter

needing another fervant, this fervant thould. not be difimiffed ; for his difs:
miffion could only originate in malice. This is confiftent with reafom.
But, if the fervant were faulty, his mafter would not be amenable for difmif~

Jing bim: and, when his difmiflion takes place, the debt (hould be paid with
intereft, or a new pledge be given; for this cale is the cafe of a pledge ide-
firoyed by the a& of Gop (Cl. &c). But, if the fervant defert his mafter
without provocation, in that cale, a furcty muft certainly 'be given, df

he cannot immediately difcharge the debt nor give another pledge; .or,

on failure thereof, the debt from that day becomes a debt unfecured by

a pledge, and bears intereft at the rate of two in the hundred. A man re-

ceived a loan on the mortgage of a piece pf land pointed-out by him .in tﬁis

form, ¢ X will pay:thee from the produce of the prefent year ;ithe (produce

L | of
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of this land is thy pledge.” 'This debtor meditated a- fraud, and gave no
 attention to culture, refleing, ¢ the produce of this land is my creditor’s
~ only ; no benefit will arife to me from it : if no produce be obtained, ;what
~ can the creditordo?”  As in this cafe chaftifement 1s propef, and intereft
- thould be cofﬁputcd at the rate of two in the hundred from the day when
he negle€ted 'the culture of the land ; fo, in the cafe fuppofed, where the
fervant quits an unoffending mafter, thinking labour vain, wbich is under -
gone for the fole purpofe of difcharging his debt, we hold it reafonable, thathe
fhould incur punifhment. So long as he performs work, his wages for
that period belong to the creditor, and no other perfon ; becaufe thofe
wages are pledged to that creditor : and this pledge falls under the defcrip-
tion of a pledge to be kept. After the undertaking fuppoled, if the fervant’s
matfter alfo advance him a loan on any terms, and he only perform fervice
for a fhort time, fo that both cannot be paid out of his wages ; what is the
rule of decifion in that cafe? The apparent difficulty may be reconciled in
the fame manner, with the cafe where a man, renting land for cultivation
from one perfon, contrats a debt to another, and {ubfequently receives a
loan alfo from his landlord, both which debts cannot be paid from the pro-
duce of that land. Half of the grain produced both from the ufe of land and
by corporal labour belongs to the owner of the land, half to the hufband-
‘man. In this cafe the hufbandman’s fhare, not yet gathered, is pledged to
one perfon; but no aft, amounting to hypothecation, has been done by the
owner of the land : hence, the produce may be taken by the firft creditor,
but the landlord retains in his power the grain produced from his own land,
until his own demand be fatisfied.  Such is the practice in fome inftances.
It cannot be afferted asa maxim, that the land muft of courfe be left another
year in his tillage, and that the debt may be paid from the produce of the
following year. = Since his tillage may be found defettive, or he may be de-
te&ed in knavery or the like, his tillage does not continue without the con-
fent of the landlord. This and other inferences may be drawn from rea-

foning.

XXVIII. :
Yajnvawarcya:—AN eightieth part of the principal is the

monthly intereft, when a pledge has been delivered:
otherwife,




(43 ) ‘ | @L

otherwife, it may be; in the dire&t order of the clafles,
two, three, four, or five in the hundred.

-« OTuERWISE;” in cafes other than that of a pledge delivered ; thatis,
when no pledge has been given. Since the text has the fame tenour with
that of Vya'sa (XXVII), it muft be alfo underftood, that no furety was
given. For a debt of one hundred fivernas, two fuvernas {hould be paid to
a Brébmana ; three fuvernas, to a Cfbatriya; four fuvernas, to a Vaifja;
five fuvernas, to a ~Sidra.

- XXIX.

MEeNv :—IF ke have no pledge, a lender of money may take two
in the hundred by the month, remembering the duty of
good men: for by thus taking two in the hundred, he
becomes not a finner for gain.

2, He may thus take, in proportzon to the rifk, and in the di-

- re& order of the clafles, two in the hundred from a prieft,
three from a foldier, four from a merchant, and five from a.
mechanick or fervile man, but never more, as intereft by the
month.

« Or good men ;” reflefting that fuch is the duty of good men,

CULLU CABHATTA.

¢t Two inthe hundred” (XXIX 1); thisconcernsa Brabmana., In an;
fwer to the queftion, what is the rate for other tribes, he repeats the intereft
payable by priefts, and declares zbe rates for otber clgffes (XXIX 2).

¢¢ BuT never more” (famam) ; literally, uniformly or equally : that is,
neither more nor lefs.

CuLLU CABHATTA."

But wehold, that ¢ equally” is exprefled for the purpofdof thowing
that, as a prieft becomes not a finner for gam (that is, does not congract the
finful
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: ﬁnfpl taint arifing fromithe, undue receipt of money). by taking two in the
'hundrcd {o a foldier, who takes ;thrcc in the hundred, is not a.finner Eqr._,gam

-Tawvs, aQCOldmgﬁOCULLUfCA:B‘HATTA,CHAN.DESWARA,BHAVADE'VA,

, V4 CHESR«LTI Misra, and.others, an cightieth part «of the principal -is ithe

- wonthly: mtcrcﬁ when a pledge.is dphvcrcd but two in the: hundred, df
there be no pledge.

Tue Médibdtithi and Govinpa RAJA expound the dext of Menv
(XXIX), ¢ If a man, in diftrefs, cannot provide for his wants on the intereft
firlt mentioned, he may take two inthe hundred or the like.’ For the text
of Ya nyawarcya (XXVII) folely concerns Joans fecured by apledge :
end there is noobjedlion to this.explanation of the word ¢ otherwife ;” in
acafe other than that.of .a man, who can provide for his wants, as implied
in the former part of the text ; that is, where he cannot do fo. Here it may
be queflioned, what fhould be the application of the text of Vyasa
(XXVII) ; for apledge is there {i gnified by the word ddbdna. Although the
text might be well applied by any how explaining it ¢ provifion for wants,”
yet there would be no determined rate, when no pledge is delivered s if the
rate were the fame for loans with or without.a pledge, the expreflions, in
the texts of YA jnvawarcya and VyAsa, ¢ when a pledge has been de-
livered,” and, ¢ if a pledge be given,” would be unmeaning. But the receipt
of two '_i,n the huondred and the Jlike is authorized by :the Médbarit’hr
and other commentaries, on the authority of the phrafe, ** he becomes
not a finner for gain” (XXIX), which they apply to the cafe of utmoft
diftres, for the purpofe of obviating the doubt, whether 2 man be-
come.a finner by taking two in the hundred.  The cale of abfolute inabili-
ty to provide for wants might. exift, .as well as the cafe.of aloan unfecured
by a pledge as ftated by YAjNYAWALCYA. However this expofition {hould
not be, admxtted becaufe it is difapproved by CHANDESWARA, VA'CHES-
paTI Misra, BaavaDEVA, and many other authors. To expatiate would

be vain.

Ox the fubject of loans without a pledge, the following text propounds a

ale. s
0
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HA'Rr'TA: — For twenty five purdnas (or four hundred panas)
- of copper, lent without either pledge or furety, the intereft may
be eight panas a month ; and the principal, being doubled
in four years and two months, bears intereft no longer:
fuch intereft is legal ; and the lender violates no duty by
taking it.

‘¢ BEING doubled ;* becoming two fold: and the intereft is therefore
two in the hundred by the month. ¢ Bears intereft no longer;” intereft
ceafes. |

The Retnacara.

INTEREST is fettled at rates varying in the order of élaﬁ'es, on loans
made without receiving a pledge. By parity of reafoning, different rates
fhould be alfo inferred, in the order of the clafles, when a pledge or furety
is given. As is direted by Va'cmespatr; ¢ intereft thould alfo be fimi-
¢ larly regulated, in the order of the clafles, on loans fecured by a pledge
¢ and the like.’ '

Dozs the order of the clafles relate to the borrower or lender? Cran-
DEsSWARA holds, that it relates to the debtor; for he fays, ¢ both thefe

3

texts concern a Brdbmana contralling debts;’ and again, ¢ be may recerve in-
< teref} at thefe rates from' a prieft, a foldier, a merchant, and a mechanick -
¢ refpectively * and this is confiftent ; for it is exprefled in the text of MeNv,
¢¢ He may thus take, in the order of the claffes, (from Brdhmanas and the
reft) two in the hundred and fo forth;” and there is no difficulty in ex-
plaining the text of Visunu (XXXI), ¢ may receive from his debtor, in

the direé order of all the claffes, two in the hundred and fo forth.”’

XXXI.

VisuNu:—BuT a creditor may receive intereft at due rates from
his debtor, or may take from him, in the direft order of
all the claffes, two, three, four, or five in the hundred by

the month. ’
" M THE
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Tue fenfe of the text is as follows: ¢ at due rates ;™ an eight'ietﬁ’ patt of
the principal, or an eighth added to an cighticth: fuch a proportion he may
take by way of intereft. In regard to loans without pledge or furety, the
fage adds, *¢ two, three, four, or five in the hundred &c.”

Vijny A NESwara alfo holds, that the order of the claffes refpetts the
borrower. But, in VAcHEsPAT1 M1srA’s opinion, it refpeéls the lender;
accordingly he fays, ¢ A Vaifya infringes no duty by taking intereft at the
rates prefcribed in this text of MENv, and in other places; nor do Erahmanas
and the reft infringe any duty, by doing foin a feafon of diftrefs.” = Here
flating generally, that a Vajfja infringes no duty, he adds, ** nor Brab-
manas and the reft, in a feafon of diftrefs :” fince there is no other term in
that phrafe to which the words can be referred, the meaning of what he fays,
is this, ¢ a Vaifya, in all circumflances, and Bréhmanas and the reft, in diftrefs,
infringe no duty by taking fuch intereft.” Whatis the fenfe of MENU’s text,
confiftently with this opinion ? Iz 75 as follows. *¢ In the direct order of the
claffes ;” according to the order of the clafs, to which he belongs, the lend-
er may take, &c. We think, the order of clafles thould be confidered as res
lating both to the lender and borrower, on the authority of beth commen-

tators, CuanpEswara and VA ¢uespaTi.  Thus the contemplative Sage

XXXIH.
YA JNYAWALCYA ordainsi----ALL borrowers, who travel
\ through vaft forefts, may pay ten, and {uch, as traverfe the
j ocean, twenty in the hundred fo lenders of all clafles, ac-
- | cording to circumflances, or whatever intereft has been ftipu-
"lated by them, as the price of the rifk to the lender.

28

Or whatever intereft has been ftipulated by them, all borrowers {hould
pay to lenders of all claffes. Thofe, who travel by difficult roads, or tra-
verfe the ocean, for the fake of commerce, fhould pay ten panas, or twenty
panas xefpecively, on the hundred panas, if no pledge have been given.

Greater intercft is paid on account of the rifk of lofing the principal.
“SuLaPA NI in the Dipacalica

pil i BUT,
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Bur, *if there bea pledge or furety, the intereft fhotild not exceed " the
rates prefcribed, for there is not fuch a rifk of lofing the principal: ¢ Ten

- Panas ;” the meaning is, a lender may take one part in ten.

THE fagc declares an alternative in refpect of the prefcribed rates of two
and three in the hundred, and the like; ¢ or whatever intereft has been fti-
pulated by them.”

The D'z'pacalic‘ﬁ'u

Avr borrowers, Bribmanas as well as others, fhould pay to lenders of all
clafles, Brabmanas as well as others, whatever intereft has been ftipulated
by them. Whether a pledge have been delivered or not, they muft pay the
the interef, which has been promifed by them in this form, ¢ this intereft
fhall be paid by me.” x

CuanDEswaRrA reads fwacritdm, ftipulated by the borrower himfelf.
Buavapiva reads fucritim, which he explains,* allowed by all fages,
namely, the eighticth part of the principal and the like.” According
to CHanDEsSWARA, this intereft falls under the defcription of carita,
or intereft ftipulated by the borrower. Butaccordingto BuavaDE Va4 the
two cafes may be reconciled by referring them to circumftances; in which
4 lender can or cannot, part with his morey on the terms generally pres
feribed. CranpEswara’s interpretation fhould be admitted, for his read«

ing is approved by VIINYANESWARA and "SULAPA NI

Ir the order of clafles were referred to the borrower only, intereft not va-
rying on loans made by perfons of the feveral clafles, there would be n‘o
purpofe in faying, “ to lenders of all claffes” (XXXII). If it be referred
to the lender only, intereft not varying on debts contraéted by perfons of
the feveral claffes, there would be no purpofe in faying, ¢ all borrowers” :
(XXXII). It fhould not be argued, that the expreflion, ¢ all borrowers,™
interids all, whether traverfing the ocean or not, and fo forth.. This would
be inconfiftent with the mode in which the text is cited ; ¢ the {age declares
an alternative in refpet to the prefcribed rates of two and three in the hun-
dred and the like.” Accordingly Misra alfo, in his glofs on thg text of

' CATYAYANA
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CAryxvana (LVI), fays, ¢ after the lapfe of fix months, intereft fhould
be paid by a “Stdra at the rate of five in the hundred.” = Since otherwife
he muft contradi@ himfelf, it fhould be underflood, as the opinion of Va-
cuEsPATI Misra, that the order of cla(Tes relates both to the lender and

borrower.

XXXIII
MENU—WHATEVER intereft, or price of the rifk, fhall be fet-
tled between the parties, by men well acquainted with fea
. voyages or journies by land, with times and with places,
fuch intereft thall have legal force. :

Is not this text of MENU incompatible with the text of Y AJNYAWALCYA
(XXXID)? For the text of Menv is fully explained in the Retndcara.
¢t Men well acquainted with fea voyages;”’ mentioned merely as an inftance
fuggefling a trader in general: ‘¢ With times and with places;” who fee,
that fo much is the profit at fuch a place: ¢ Legal force ;" adjudication:
therefore fuch intereft fhould in fuch a cafe be adjudged. It is evident from
the purport, fince the term ufed in the text is explained adjudication, that
the intereft fhould be regulated according to the time, place and thing; the
commentator fays as much, by adding ¢ fuch intereft fhould be adjudged:”
the payment of ten and twenty in the hundred is, therefore, inconfiftent
with the obligation to. pay the intereft fettled by men trafficking by fea, and
the like. This fhould not be affirmed: the text of YA jnyawarcya thould
be confidered as applicable to the cafe where no fpecifick rate of intereft has
been fettled. VA cuespaTi, in bis glofs on the text of MENU (XXXIII),
fays, < they fettle greater intereft, expe@ing large profit from traverfing the
ocean.”  Alluding to this, HARI'TA fays, fome allow intereft at the rate:

of a pana for a purana.

XXXIV.
HARITA: — SoME allow a pana each month for one purana,
or a fixteenth of the principal.

BuT CHANDEsWARA fays, this text (XXXIV) concerns a borrower of
a
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SEOTTION 11
ON SPECIAL FORMS OF INTEREST.

XXXV.

VR iHAsPATI: —LEARN, from their properties, the various
{orts of intereft declared to be four; or according to fome,
five; and according to others, fix;

2. Cdyicd, corporal ; cdlicd, periodical; chacravniddhi, com-
pound intereft ; cdritd, ftipulated ; Sichdvriddhi, daily in-
tereft ; and bhdgalibha, intereft by enjoyment.

3. Cdyicd is connefted with (cdyd) the body of a pledged ani-
mal ; cdlicé is due monthly ; intereft upon intereft is cha-
cravriddhi ; and intereft ftipulated by the borrower is ¢cdritd:

4.  WaeN intereft is received at the clofe of each day, itis
called Sichdvriddhi or hair-intereft ; becaufe it grows daily,
like hair, which can only ceafe growing on the lofs of

the head ;

5. Tuus the daily intereft can only ceale by the payment of
the principal, and hence it is called Wichdvrtddhe: the rent
or ufe and occupation of a pledged houle, or the produce of
a pledged field, is called bhdgaldbha, intereft by enjoyment.

6. INTEREST payable at the clofe of each day, and cdyicd,
or intereft accruing from a pledged body, as well as intereft by
enjoyment, the creditor fhall receive entire, {o long as the
principal remain unpaid :

7. But the ufe of a pledge after twice the principal has been
| realized
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redlized from the ufufrud, compouhd intereft, and the
exalion of the principal and whole intereft after a part
of it has been liquidated, is ufury and reprehenfible.

XXXVI.

NAREDA :—IN law, intereft on loans is of four kinds: cdyicd,

cdlicd, cdritd and chacravriddhi, or intereft paid on an un-

diminifhed principal, periodical intereft, ftipulated inter-
eft, and intereft on intereft. '

o. InTEREST at the rate of one pana, or of half or other
fraélion of a pana, repeatedly paid without diminifhing the
(cdyd) principal, is named ¢dyicd ; but that, which runs by
the month, is confidered as cdlicd, or payable at a (cdla)
time certam.

g. Tuar intereflt is named cdritd, or fipulated, when the
debtor of his own accord has agreed for it ; and intereft
upon intereft is declared to run like a wheel.

BuT the author of the Mitdcfhara reads a quarter of a pana inftead of
half a pana.

; XXXVIIL ;

CATYAYANA :—STIPULATED intereftsis that, which has been

{pecially and freely promifed by the debtor, in a time of
extreme diftrefs, above the allowed rate;

o. AND in that cafe, but in no other whatever, ftipulated in-
tereft muft always be paid. '

3. WHERE a loan is made on an agreement, that the whole
ufe and profit of a pledge fhall be the only intereft, it is
called a loan on the ufe of a pledge (adhibhdga).

XXXVIIL
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XXXVIIL* ¢

Y4 [NYAWALCYA : — INTEREST on interelt is chacravriddhi ;
monthly intereft is named cdlicd ; that, which is ftipulated
by the party himfelf, is cdritd ; but cdyicd accrues from the
body of a pledged quadruped.

2. A pesT, fecured merely by a written contract, fhall be
difcharged, from a moral and religious obligation, only by
three perfons, the debtor, his fon, and lus fon’s fon ; but a
pledge fhall be enjoyed until attual payment of the debt
by any heir in any degrec. 2

- XXXIX.
Vy&£sa:— TraT intereft is called cdyicd, which arifes from
(cdyd) the body of a pledged female quadruped to be milk-
ed, or a male animal to work or carry burdens.

XL,
GoTaMA : — SoME hold, that no lender fhould receive intereft
beyond the year.

A RULE, fays MisrA, abridged from the following text of MExv.

XLI.

MENU :—LeT no lender for amonth, or for two or three months,
“at-a certain interefl, receive fuch intereft beyond the year;
nor any intereft, which is unapproved ; nor intereft upon
intereft by previous agreement ; nor periodical intereft exceed-
ing in time the amount of the principal; nor intereft exalted.

- from a debtor as the price of the 1ifk, when there is no publick
danger or diftrefs ; nor immoderate profits from a pledge to
‘be ufed by way of intereft.

* The text, numbered XXXII, isagain cited in this place ; and the fecond verfe of this number is again
cited at CCXXIX,

L)
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CuLLu CABHATTA explains ¢ unapproved,” unfeen ; or he fo reads the
text (adrifhtam inftead of adifbtam).

XLII.

MENU ; — STIPULATED intereft beyond the legal rate, and
different from the following rule, is invalid; and the wife
call it an ufurious way of lending: the lender is entitled
at moft to five in the hundred.*

XLIII.

MENU : — INTEREST on money, received at once, not year by
year, month by month, or day by day, as it ought, muft never be
more than enough to double the debt, that is, more than the
amount of the principal paid at the fame time. +

XLIV.
Harita:—SoME allow a pana each month for one purana,
or a fixteenth of the principal,

2. GRrAIN, borrowed before the harvefl, may be doubled or at
moft trebled according to its price at the time of harveft,
being then payable by agreement ; and fo may wool and cotton :
but grafs and the fibres of grafs, clarified butter, falt, and
raw {ugar, may be increafed eight-fold, in one year.

XLV,
NareDpA : —OF intereflt on loans, this is ¢ke univerfal and high-
¢ft rule ; but the rate, cuftomary in the country, where the
debt was contrated, may be different:

2, It may be double, or treble, or, in another country,

* Beforz this text, the compiler again cites the text numbered XXXIII, A different conftruction is
put upon the text by commentaiors. Sce the expofition numbered V.

+ The remaioder of this verfe is cited ina fubfequent Se€ion (v. LXI). The firlt part of the fole
lowing text has been already cited (XXXIV).

O quaciruplc 3
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quadruple ; fo, in another, even oftuple : what is ufual in
the country, muft be paid.

"To reconcile the feeming contradi&ions of thefe texts, all commentators
have eftablithed various applications of them confiftent with their own ap-
prehenfion of the purport of the feveral texts. The fubjet is very intricate;
and the opinions of fome authors fhall therefore be feparately ftated, to ex-
plain the fenfe of the texts, and elucidate the rules eftablifhed.

I. AccorpinG tothe Miticfhara :

INTEREST at the rate of an eightieth part and fo forth, if it be receiva-
ble daily, is called edyicd ; the fame, if receivable monthly, is named cdlicd ;
this is declared by the commentator: and this intereft, being received
every month, is therefore named célicd; the fameintereft divided by the
number of days iz a month, and receivable daily, is cdyicd : but carité fig-
nifies intereft receivable only at the time voluntarily ftipulated by the bor-
rower. Chacra vriddbi is obvious.

O this interpretation, the texts of Gorama and Menv regard intereft
named cdritd. An agreement for intereft fhould not be made, even by the
defire of the borrower, for a period exceeding one year. Tatereft therefore
fhould be paid by the year, as the longelt period for which it ought to be for-
borne ; 1t fhould not be made payable at the end of thirteen months. Hence
he has faid, ¢ by the day ; by the month ; or by the year.” Otherwife
(unlefs it be paid by the year, which is the period mentioned) it would
be difficult to obtain that intereft, whes Jlong forborne. In this cale
alfo, legal intereft only fhould be taken. The fage declares it: *‘ nor
any iaterelt which is unapproved ;" which is not propounded in codes of
Jaw ; or (on the other reading) which is not feen in codes of law. - We in-

fer, that the four forts of legal intereft, and no other, {hould be taken.

Ir intereft have been received for a few months, and fubfequent intereft
have remained unpaid, by reafon of the debtor’s indigence, even to the
tenth or twelfth year, the principal is only doubled. The creditor may

: take his principal and an equal fum as intereft (XLIII).

: ““ RECEIVED
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« Regarven at once (XLII);” another reading has jbcr}'da/ma, lent
once. Money fo lent can only be doubled : but recovered from one per-
fon, and lent to another, it may be more than doubled. On the firft read-
ing, facriddhiita, received at once, the text fhould be thus expounded;

< interefi on mon7y, received by degrees, day by day, month by month, or

year by year, may morz than double the principal.

THE ciyica, or corporal intereft, mentioned by Vvyasa, and inte_re{’c by
enjoyment and hair-intereft, explained by VR inaspaTr, are exclufive of
thefe. Hair-intereft occurs where money is borrowed on a promife in this
form, ¢ I will pay twenty fhells every day, as intereft, until the debt be
difcharged ; on thefe terms lend me one filver coin” (XXXV 4). The cayicd
of Vyasa (XXXIX) is the ufufruét of aflave or the like, when no fpe-
cifick agreement is made that the ufe and profit of the pledge thall be the
only intereft. Interclt by enjoyment is the ufe or occupation of a piedgcd

" houfe or the like ; and is mentioned by CATYX¥aNa (XXXVII3) under
the name of adbibhéga or wfe of a pledge. Thefe may be received entire,
fo long as the principal remain unpaid (XXXVI 6). Or the ciyicd of N4 -
rEDA (XXXVI2)and fichavriddti of Vximasear: (XXXVy4&s), that
75, daily interefl, may certainly be received entire, under the authority of the
law, fo long as the principal remain unpaid : but not intereft named cdlicé
and the reft; for no law exprefsly authorizes it. Compound intereft is im-
moral; and the ufe or profit of a pledged houle or flave or the like, after
receiving twice the amount of the principal (XXXV 7). But, we think,
neither hair-interelt received daily, nor intereft received monthly or annually,

is illegal, #hough it have amounted to a fum exceeding the principal.

To this an objeétion is made ; if intereft, which is payable daily, cannot,
through the indigence of the debtor, be recovered each day ; ftill, whenever
the debt fhall be difcharged, that intereft muft be paid with the whole ar-
rears of the account, however great the fum may be. This fthould be af-
firmed ; elfe the mention of hair-intereft in the text (XXXV 7) 1s unmean-
ing. But there is a confequent inconfiftency with general prattice; for'in
fome countries, it is the practice, that hair-intereft thould be receivad to the
laft day of the ftipulated period ; dut if the princifal happen to remain un-

liquidated
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liquidated after that period, fuch intereft only, as is fettled by five perfons
aiting as arbitratars, is received from that date. In other countries, hair-in=
tereft is only received for a few days as determined by five perfons adfing as
arbitrators ; and beyond that time, fuch intereft as is fettled by them.

Twuis feeming contraditlion may be reconciled from the text of Na REDA ;
¢ but the rate cuftomary in the country, where the debt was contracted,
may be different” (XLV 1). However, another objetion is ftarted : if fli-
pulated intereft can.on,]y be received at legal rates, it contradicts the text of
CATvAyana (XXXVII1); for he defcribes fipulated intereft as exceed-
ing the allowed rate. It is anfwered, the prohibition againft receiving any
interefl, which is unapproved, does not denote ‘it legally irrecoverable, but
immoral. If, therefore, a man require ftipulated intereft above the rate al-
lowed by the law, he can recover it, but is guilty of a moral offence, This
is evident from the text of VmiHaspaTi; ‘ and the exaltion of the
| principal and intereft after a part of it has been liquidated is reprehenfible’’
(XXXV 7). YajnyawarcyA alfo declares, ¢ all borrowers may pay
ﬁrhatevcr intereft has been ftipulated by them” (XX“XII), On this ex-
pofition, the intereft payable by thofe who travel through vaft forefts, as
fpecified by Ya jnvawarcya (XXXII) is legal ; for the text is cited with
this obfervation, ‘¢ the fage declares an alténative in refpe of intereft va-
rying according to the clafs of the receiver ;” that is, the receiver of the loan.
But, in fadt, it is proper to confider this as defcriptive of ftipulated inter=
eft, for it has the fame import with the text of Menv (XXXII). How-
ever, fuch ftipulated intereft is legal, becaufe it is authorized by an exprefs
law ; but the text of VrimaspaTr (XXXV 7) intends other borrowers

than fuch as traverfe the occan and the like,

It fhould not be argued, that the text of MENu has a different purport,
coinciding with part of the text of Ya jnvawaLcya, ¢ or whatever inte-
reft has been ftipulated by them” (XXXII). That would be inconfiftent
with the interpretation of this text, ‘¢ all borrowers, Bnibmaﬁm as well as
others, fhould pay, to lenders of all claffes, whatever intereft has been {ti-
pulated and promifed by them.” But, if it be expounded, *¢ all borrowers,
whether trafficking by fea or not,” then it may be made to coincide with
the text of MeNv. Here
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_Hsre it fhould be obferved, that the author of the Mitdefbari fupplicd
the reafon for"fthe rate of ten in the hundred, and the like, payable by
thofe who travel through valt forefts, and the reft; ¢ becaufe there is rifk

of lofing even the principal lent.” It is therefore indicated, that on loans

fecured by a pledge or the like, where no rifk of lofing the principal is ind’

curred, the eightieth part only thould be taken.

Tue text of YA NYAwWALCYA on compound intereft and the reft

(XXX‘./' III 1) is not approved in the Miticfhara. According to the opinion:

delivered in that work, the receipt of intereft named cdlicd and the reft,

even beyond the year, is not forbidden.

II. According to CHANDE SWARA :

« INTEREST beyond the year ¥ (XLI) fignifies intereft exceeding the
year. If a moneylender, apprehending that the fum lent would be repaid
by the borrower in very few days, bargain for fpecifick intereft, it thall only
be extended to the clofe of the year, not fixed for a period exceeding that

Jpace of time.

CHANDE SWARA:

THE meaning fuggeﬂed‘by the glofs 1s this: a borrower afks a loan of a
moneyed man ; but he conjeétures from the borrower’s purpofes, that' it
will be early repaid ; he therefore fays, * if you will undertake to pay in=
tereft for fix months, I will lend the money ;” and the borrower, agreeing
to this condition, accepts the loan. In fuch a cafe as this, a lender may re-
quire a ftipulated period of fix months, ten months, or one year; but not a

greater time.

_In like manner, fome perfon, whofe capital is {mall, pratifes money=-
lending, bécaufe he is unable to provide:for his wants by other modes ; a
man, needing‘a loan, faid to him ¢ lend me money 37 the moneylender‘
rejoined, ¢ when wilt thou repay it2” The borrower told him, “my
brother is gone to the royal refidence ; when he returns, two or three months
hence, I will repay you.” The moneylender confidered, ¢ he will repay
it early, and my gain will be fmall; why thould I truft my property in the

P " hands
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 hands of another for fo fmall a gain? If he will promife to pay intereft during

~along period, then only fhould the money be lent.” Accordi;lgly he told the
borrower, ¢ if thou wilt pay intereft during a longer period, I will advance
the loan.” The borrower acquiefcing in this propofal, the lender added,
¢ if thou fhouldft repay the loan within the year, at the end of fix or feven
months, or at any time before the clofe of the year, I muft receive the amount
of intereft for a whole year.,” So faying, he advanced the loan; and the
borrower, agreeing to thofe terms, contraéted the debt: and intereft com-
puted for a whole year was paid, whether he difcharged the debt within
‘the year, or at the clofe of the year. In fuch a cafe as this, a lender thould
not require a ftipulation for intereft one day beyond the year. But if the
borrower cannot difcharge the debt even at the expiration of the year,

then indeed legal intereft may be received beyond the year.

“ Nor any intereflt which is unapproved :” let no lender receive com-
pound intereft, nor intereft for ftated times, nor flipulated intereft, nor
corporal intereft, in modes, or az rates, unauthorized by the law. Confe-
qucn.t]y he thould only receive periodical intereft and the reft, in legal
modes ; that is, at the rate of an eightieth part of the principal and fo
forth.

‘DoEs not cdritd fignify intereft fpecially and frecly promifed by the
debtor ? - How then is it regulated by legal rates? Ir is regulated by the
texts of Menu (XXXIII) and HArRITA (XXXIV and XLIV).

THE text of MENU is thus expounded : ¢¢ men well acquainted with fea
voyages” are mentioned merely as an inftance fuggefling a trader in gene-
ral, ¢ With times and with places ;” who fee, that fo much is the profit,
on f{uch articles, at fuch a place. That intereft, which fuch traders fettle,
when borrowingv money, has legal force, and fhould be adjudged.

TuE firft text of HArRi TA (XXXIV) is applied by CHANDESWARA to
borrowers of a mixed clafs. ¢ Grain may be doubled at the time of har-
veft ” (XLIV 2); grain is doubled at the time when new grain is gathered,

even two or three months after the lean. If it be not then paid, it can
' only
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only be trebled, and bears no fusther intereft. And fo may wool and
cotton ;> wool, that is the hair of fheep and the like, and cotton alfo, bear
the fame intereft as grain. * But the fibres of grafs &c.” on the fibres of
the virana and the like, and on grafs and the like, the intereft is eightfold

for one year. Such is the glofs on the text of HARITA ; and the meaning

is, that this text does not concern the limits of intereft.

Ié not this unreafonable ?  Grain muft be repaid two-fold at the time of
harveft ; that is, when new grain is gathered. If grain, therefore, be bor-
rowed in the month of 4/bddba, Fyaifbthi or the like, it muft be repaid
two-fold in Bbddraor Paufba. It is, confequently, a great difparity, that
the fame intereft fhould be received in feven or eight months, which would
be due in fifty months at zhe preferibedrate of two in the bundred. Aware of this
quettion, CuANDESWARA cites the text of NAREDA (XLV), and thus ex-
pounds it : ‘¢ this rate of intereft, an eightieth part of the principal and fo
forth, is unive’rfa],.Becaufe it is authorized by thelaw.” In fome countries,
corn is repaid with an advance of a quarter; in others, with an advance of
half zbe quantity lent : thefe rates are alfo comprehended in tbe text (XLV 2);
for twice, and three times as much, and fo forth, are mere examples. Con=
fequently, on falt, clarified butter and the reft, intereft thould be taken at the

rate fettled by the immemorial cuftom of the country.

BuT intereftat ten or twenty in the hundred, payable. by thofe who travel
through vaft forefts, or traverfe the oceaﬂ, is not ftipulated intereft (cdritd) ;
for CHANDE SWARA féys, payment of it may be enforced whether it have
been ftipulated or not. In fact fo much intereft, as is {pecially promifed by
the debtor, is ftipulated intereft; not confined to the rate of an eightieth and
fo forth. That ftipulated intereft alfo is allowed by thelaw; for YA jnva-
warcya declares, “ borrowers may pay whatever intereft has been ftipula-
ted by them” (XXXIII); and CATvAvana fays, « ftipulated intereft
is that which has been {pecially promifed by the debtor” (XXXVII).
This interefl is legal, if it were promifed in a time of extreme diftrefs; but,
promifed by comp_ulﬁon without fuch diftrefs, it is not legal, for CATYA -
~ yana adds, ‘“ and in no other cafe whatever muft ftipulated intereft be paid.”

Even thoughﬁipulated in a time of extreme diftrefs, on a lvan renewed, it
»

is
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i's not legal, if payment could have been obtained; for Vr i’HASPA:'rx de-

clares, ¢ the exaction of the principal and intereft, after a part of it has
been liquidated, is ufury and reprehenfible ” (XXXIV 7).

Cayicd is of two forts ; one arifing from the body of a pledged female
animal to be milked, or a male animal to work or carry burdens, as def-
cribed by VyAsa (XXXIX) ; the other explained By NAREDA, intereft
repeatedly paid without diminifhing the principal (XXXVI). The ufeand
profit of a cow or the like to be milked, or of a boat orthe like, where no
fuch agreement has been exprefly made, as deferibed by CA'ryAvana
(XXXVIIL 3) is the cdyicd of Vyasa; and it fhould be faken at the rate
of an eightieth part by the month, under the reftri¢tion of the text, ¢ nor

any intereft, which is unapproved” (XLI).

CHANDE’SWARA fays, a cow or the like tobe milked, or an ox or the
like to work or carfy burdens, are inftances mentioned generally 5 for the
ufe of boats or the like, not exprefsly pled'ged, muft otherwife be excluded
from that definition of cdyici, When there is fuch an exprefs agreement as
defcribed by CArvayana, the ufe of the pledge is ddhbhiga, the fame
with bhigaldbha propounded by VR maspaTI. In this cafe, no reference
1s made to the rate of an eightieth part ; for no text {pecially dire&s it :
the whole ufe and profit of the pledge /ball be the intereft 5 for fuch is the
import of the text. Thefe two kinds of intereft are confequently diftin&t,
but thould be admitted as has been ftated.

Tue cdyicd of NArEpA Is thus explained ; ¢ intereft to be repeatedly
paid without diminifhing the body (cdya) of the principal {um, at the rate
of a pana, or half, or other fraction of a pana, as agreed by both parties, is
named ¢dyicd according to NA REDA.” :

CHANDESWARA.

For inftance; a borrower, coming to a moneyed man, afksaloan; in
reply, he afks, ¢ when wilt thou repay it ? > the borrower rejoins, I will
repay it at theend of a month: ” aloan isaccordingly concluded to mutual
fatisfation.  Afterwards, at the clofe of the month, the creditor demands

y payment 3
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payment ; but the debtor, unable: to difcharge the d‘th, anf{wers cvaﬁ{iely;

2

¢« I will pay you at the end of a fortnight :” the creditor rcpeate‘dlyﬁm_'ggs»
payment ; and the debtor, in order to fatisfy him, promifes fome additional
intereft, fuch asa pana (or the ltke.) That additional intereft, which he thus
promifes from time to time, being repeatedly fettled between the parties day -
after day, is the cdyicd of NAREDA ; it is not the ftipulated intereft named
caritd, for that-commences from the date of the loan. On this account it

is feparately mentioned by NAREDA.

“ WitHouT diminifhing the principal ;” in the cafe of intereft payable
at ftated times (ca/icd ) and the like, if more than an eightieth part or the
like have been paid for intereft, whatever appears, on computing the account
at the time of difcharging the debt, to have been overpaid, by fo much is -
the principal, which was receivable by the creditor, diminifhed. But, in this
cafe, what he receives from time to time, above the rate of an eightieth.
part, does not reduce the principal fum. It is not proper to {ay, that the inter-
eft thould only be received at legal rates, becaulfe this (cdyicd ] is in its own
nature a breach of the law. Were it fo, f#// the text, prohibiting any intereft,
which is unapproved (XLI), concerns only the cdyicd of VyAsa,not this
(cdyicd): this form of intereft is only mentioned by CHANDESWARA inci«
dentally. The word (§a§wazt) ¢¢ repeatedly” fignifies again and again: for

it is fo explained by AMErRA. (Chapter XVII, on indeclinable words).

Tuart intereft, which is received month after month; at the rate of an
eighticth part of #he principal, is confidered as calicd. Here month is a mere
inftance ; that intereft, therefore, which is received by the year, is alfo
confidered as cdficd : and fo is that, which is payable at the end of fix
months, or the like, Accordingly Menu, in the text cited (XLI); mens=
tions intereft for time generally.

>

“ INTEREST upon intercft :> when a debtor, unable to pay the whole
amount of interelt, promifes to pay it with intereft ; the intereft, which is
{o promifed, is wheel-intereft.

2 CHANDE SWARA.

,‘.
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More will be faxd on this fubje& in the fe@ion on recovery of debts ¢
~ but even intereft upon intereft a man fhould only takc at the legal rate of an
cightieth part and fo forth. '

WaeN the borrower, at the time of recciving the loan, makes an agree-

3

ment in thié?orm, « T will pay twenty fhells a day, and the Joan is made
on thofe terms ; in that cafe, fuch intereft is hair-intereft, as defcribed by
VrTaaspaTI (XXXV 4). Intereft by enjoyment (bbdgalibha) has been

already explained in the glofs on cdyicd.

C(l_'yicé, hair-intereft, and intereft by enjoyment, fhall be paid entire, fo
long as the principal remain unpaid. If the payment of intereft have been
difcontinued a few days after zbe Joan, and the debtor be ,only able to pay
the debt ten or fifteen years afterwards, twice the amount of the principal
only fhall i general be received by the creditor, in lieu of other intereft
(XLHL) : but it is not fo in the prefent cafe. On the contrary, hair-
intereft fhall be received on a calculation of the daily amount forborne.
Cdyicd, or intereft accruing from a pledged body, fhall be received on
a computation of an cightieth part of the principal monthly, until the
principal be liquidated : if the thing to be ufed be deftroyed by the att
of Gop, another chattel muft be delivered in its ffead ; or, if that can-
not be,.intereft muft be made good otherwife. Intereft by enjoyment
continues fo long as the thing pledged remains with him, who has the
ufe and profit of it: if the pledge be deftroyed by the att of Gop, the
debtor fhall be compelled to deliver another pledge under the authority

.of a text, which will be quoted in the chapter on pledges. The creditor
thould receive a freth pledge ; or, if that cannot be, the price of the ufu-
frut forborne fhould be paid, when the principal is liquidated. Thefe
tules are grounded on a text of VRTHaspATI (XXXV 6) and on one of
YAjnvawarcya (XXXVIII 2).

. WaaTt fort of intereft is fuggefted by the texts, ¢ let no lender
receive intereft beyond the year” ( XLand XLI )? It is faid, ¢ fuch in-
tereft is a fpecies of ftipulated interett (cdritd).” Here it fhould be
noticed, that the legal amount of intereft, whether réceived at the time
: when
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f/»;hen the debt is difcharged, or earlier, or both ( partly at one time, _am] ﬁait'-‘-

ly at another), only equals the principal fum. If ftipulated intereft, cdyicd,
hair-intereft, or intereft by enjoyment, when added ta the principal, more
than double it, they are not legal in a moral view. By recciving fuch in=
tereft, Brdhmanas and others, and even Zaifjas, commit a fin ; but, if a cre-
ditor infift on obtaining it, the king fhall enforce payment: VRImaspATI
declares as much (XXXV 7). The ufe and profitof apledge, or the ufe
of a chattel in that form of intereft, which is named ca’yz’c:f“, after twice
the amount of the principal has been obtained from the ufufrué ; intereft
upon intereft; and, the exaction of principal and intereft, that is, of the
principal . with the whole intereft, after a fmall part or the whole
of the interet has been received, either as ftipulated or monthly intereft,
is ufury reprehenfible in a man who fubfifts by moneylending. The mean-
ing of the textis, that fuch ufury produces the confequence of fin; not
that the king {hall not enforce payment of it.

« STIPULATED intereft beyond the legal rate &c.” (XLII) ; #bis text of
MENU is otherwife expounded by CHANDESWARA : “ intercft exceeding the
rate ftipulated &y the debtor, and different from the rates preferibed by the lﬁw,
is invalid : for fages have declared the /ega/ way of moneylending.” The
legal way of moneylending is founded on this: intereft allowed by the law,
or ftipulated by the debtor, is valid, not any other intereft. But if the lend-
er, through covetoufnefs, require greater intereft, and the borrower, appre-
henfive of not finding any other lender, be willing to pay bigher intereff, in
that cafe the rule is this; *¢ the lender is entitled a£ mof to five in the hun-
dred” (XLII). ¢ Froma Brdhmana,” fhould be fupplied; for the rule
would be fuperfluous, if it were referred to a ‘Si#dra. The author of the
Mitdcfhard feems to have entertained the fame opinion ; for he has not par-
ticularly remarked oz #he text. On this interpretatioﬁ alfo, the payment of
hair-intereft and edyicd, fo long as the principal remain unpaid, is conforma-
ble to the text of NARrREpA (XLV). CranNDESWARA’s opinion may be
thus briefly ftated.

III.  According to VA'C HESPATI MISRA ¢
Ox his explanation, cdyicd and the reft alfo vary from the legal rate of an
cighticth

VSR A e b
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eighticth part &y the month ; for he cites the texts of Vr{umaspartin reply
to the queflion, what other kinds of intereft are there ? And how many forts
of intereft ¢ 1 intereft at the cightieth part of zhe principal, as already men-
tioned by MISR a, were diftributed by VR aspaTr into monthly and an~

nual intefeft and fo forth, the citation, introduced by the queftion, ¢¢ what.

other kinds of intereft are there ?”’ would be irrelevant.

Wagen this queltion is put, *“ what other kinds of intereft are there ?’;
The anfwer is; hair-intereft and intereft by enjoyment. ‘¢ How many
forts?” The anfwer is, legalintereft, as cilica and the reft ; and interelt not
prefctibed by the law, as caritz and the reft. But the expofition would be
imperfed, fince the receipt even of legal intereft, as calicaand the reft, be-
yond the year, is forbidden; and the omiffion of higheft limited intereft
“would be derogatory o the fage. ’

SueprvipiNG into four forts intercft at the rate of an eightieth and fo
forth, as in the expofition of CHANDESWARA ; and adding them to other
kinds of intereft, namely hair-intereft and intereft by enjoyment ; zhere re-

Jult the kinds of intereft {pecified by VR IASPATI. Thus hair-intereft and
intereft by enjoymént are ftated in anfwer to the queftion, what other kinds
of intercft are there? And e¢dyicd, and other {ubdivifions of the general rate,

are ftated in anfwer to the queftion, how many forts there are, This again
is erroneous ; for, had fuch been the meaning, the quefltion, how many

forts ? fhould have been firft put. To expatiate would be vain.

ON this interpretation, the cayica of Vy &'sa, arifing from the profit of 2
flave’s labour or the like, falls under the defcription of intereft by enjoy-
ment; but the cayici of NAREDA muft be confidered as one of the {ubdi-
vifions of the general rate. For Misra fays, the cdyica of Vyasa falls
under the defcription of intereft by enjoyment; but the cayica of. NAREDA
is diftin€t from thefe: and the criyicaf of VyaA sa is not mentioned in the
following expofition, ¢ cdyicd is interelt by the year; cd/icd, by the month ;-
chacravriddbi, intereft upon intereft ; cdritd, intereft fpecially promifed in a
time of extreme diftrefs; J‘zc *bdvriddbi, intereft payable daily; Mogzz/a’bba, the
ufe and profit of a {lave’s laéaur and the like.”

S ; THE
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Tuz;ufeof diftinguithing the cdyicd of VyA'sa from intereft l;y enjoye
ment will be hereafter explained. But the cdyicd of NAREDA is intéreft
pﬁyablé by the year, confidering the word “sa$wat, repeatedly, as fignifying
annually. This is paid without diminifhing the principal; even though
received for a thoufand years, it does not reduce the principal. If the in-
terelt happen to be forborne after #be fir/? few days, the whole arrears of
intereft muft be paid when the debt is difcharged; for, according to
Mursra’s opinion, this kind of intereft isintended by the word cdyicd in the
text of VR iuaspaTI (XXXV 6): and this has been ftated by Misra on
the authority of HELA vuDHA.

Bur if the expreﬁion of MISRA “to be paid by the day,” be authentick ;-
the meaning muft be, that the fum calculated on daily intereft fhall be paid
yearly. Elfe it is inconfiftent with his expofition, * cdyica is intereft by
the year.” The fpecial rule, adopted by him, that cdyicd and the reft muft
be received at the rate of an eightieth part, is not fuggefted by the law =
but hair-intereft, which is receivable daily, is founded on a text of VR i-
uaspaTI (XXXV 4).

« 4dbibhdga, or a loan on the ufe of a pledge” -(XXXVII 3); where
an agreement is made, that the whole ufe of the thing fhall be the only in-
terefl, it conftitutes @ /an on the ufe of a pledge. MisraA.

It is confequently intimated, that the word ¢ pledge,” z the firlt part
of the text, is indeterminate ; for by fuch an expofition cdyicd is of two forts,
one of which correfponds foadhibhoga. It follows, that the various forts of
intereft are feven. Of thefe, the cdyicd of VyA'sa, calicd, fipulated in-
tereft, and intereft upon intereft, fhould not be received beyond the year.
For the fake of this diftinéion, Vyasa has flated cdyicd feparately from
adhibhéga, fo which it is otherwife fimilor. Cdyicé is the ufe and prejit of the
bodies ¢f quadrupeds as oxen, horfes and the like. Or the repetition of the
word pledge in the text of CaTvAvana has a determinate ufe; confe-
quently it fhould be underftood, as in the glofs of CHANDE SWARA, that
“dhibbéga takes place when there is an agrcement in regard to the pledge ;
otherwife the ufufru is cdyicd.

R ' Such
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/SUCH intereft may be taken even beyond the year, on a freth agreement.
"The “authority for this is the text of GoTama (XL): and the fenfe of the -
text is this; of the forts of intereft enumerated, intereft upon intereft and
the reft, no lender fhould take the fourth fort beyond the year; nor any in=
tereft, which is not again declared or promifed, beyond the year; that is, .
neither of the other three without a frefb agreement. The rule refpeling the
cdyicd of NAREDA has been already delivered. It is the fame in refpect of
the other two; at the time of dilcharging the debt, they thould be received

in their own kind, or by their value.

A pesT fecured merely by a written contra@ (XXXVIII 2) fhall be dif-

* charged by three perfons, the debtor, his fon, and his fon’s fon; but, in the
cafe of a loan on the ufe of a pledge, the debt muft be difcharged even by a
great grandfon. Yet if the agreement were in this form, ¢ I will relinquifh
the pledge, when twice the amount of the principal has been realized,” in
that cafe the creditor muft relinquith the pledge whenever he has realized

double the amount of the principal.

XLVI.

Y £jnvawALcyAi—BuT when a pledge has been given, which
the creditor promifed to return on the debt being doubled, then
furely, the intereft having equalled the principal, the pledge
mufl be releafed on the double {um being paid, or having
been received from the ufe of the pledge.

XLVIIL.

VisHNU : — Even if the highelt intereft, or that equal to the
principal fum, have accrued, the creditor fhall not be forced
to reftore a pledge fixed in his hands, unlefs there have
been a {pecial agreement.

Tais diftin&ion is alfo noticed by CunaxpeEswara, and fhould be ad-
mitted by others, But that is not the import of the text, * a pledge fhall
be enjoyed until attual payment of the debt” (XXXVIII 2). The text of
VrizaspaTr (XXXV 7) has been explained. His former text on in-

E
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teréft by enjoyment (XXXV 5) furnifhies an inftance only of fuch intereft ;
» for it ‘coincides with the text of CATya'vana (XXXVIIg). Itis thus

expounded by Misra : ¢ rent” fignifies hire, ufe, or occupation of a pledg-

ed houfe. * Produce” (adas) fignifies grain or other fruit of a pledged
field ; agreeably to the fenfe of the verb Jad, cut down or reap.

Here boats and the like are alfo fuggefted by the word ¢ houfe,” taken
as a general inftance,: and ¢ rent;”’ or ufe, alfo fuggefts tranfport of merchana
dize and the like..

In a glofs on the text of Menu (XLIII), Misra thus expounds it : *< if
gems, money, or the like be received at once, double the amount of the prin~
cipal only fhould be taken ; but, if they be not received at once, more may
be taken.” Confequently here, as before, if intereft have any how remain-
ed unpaid after the firt few days, - the principal is only doubled, however

long the period of forbearance may be; and no more fhould be recerved.

Tus text, allowing a pana each month for a purdna (XXXIV), and that,
which confirms intereft fettled by men well acquainted with fea voyages
(XXXIIL), concern ftipulated intereft only. But thefe rules fubfift where
the price is great at the ‘time when the debt is contracted, or where the
value of a thing, bought with money borrowed for the purpofes of trade,
and fold in another country, is improved. The text of HArITA (XLIV 2)
declares legal intereft on particular articles. It is proper to confider the
text of YA’JNYAWALC.YA (XXXII) as folely relating to fuch intereft. This

and other inferences may be drawn from reafoning.

In this expofition BaavADEVA concurs; but HeELA'YuDHA reads the '
text of Na'repa (XXXVI 2), panavdhyd infead of pandrdbddyd; and
explains the text, ¢ intereft to be borne (‘vdkaniyd ), or received by the cre-
ditor, repeatedly, even for a thoufand years, if the (pana) principal fum
remain due, without any diminution of (¢dyd ) the principal, is called cdyica.” -
On this general confideration it is faid by M1sra, that cdyicd muft be pai-d .
fo long as the principal remain unliquidated. But CHANDE'sSWARA rejects
this reading, becaufe it has been unnoticed by moft authors. '

“ Ler
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¢ g 1o lender receive intereft beyond the year” (XL and XLI) 5 ifa
ereditor is defirous of "rcéciving intereft, in fuchamanner, that intereft may.
" not ceafe on its equalling the debt, he fhould receive his intereft before the
clofe of the year, not after the year has expired. The meaning therefore,
on this interpretation, is, that he fhould receive the intereft then eonly;
- when the debt is difcharged, or the higheft limited intereft due for the
timne the loan bas remained unpaid.  But if the creditor, through want of con-
fidence in his debtor, or from his own inability to provide for his wants
otherwife, withes to receive intereft within che year, in that cafe he may re~
ceive it before the clofe of the year ; that is, he may receive the intereft for
twelve months, month by month. But after a year, the debt is only dou-
bled by remaining undifcharged during fifty months ; beforethe expiration
of that period, intereft is payable on the terms of the loan. Confequently
chyicd, if it can be recovered, may be taken beyond the year, when there is
a promife in this form, « T will pay it regularly until the debt be difcharg«
ed 3 and fo may cdlicd, if there be a promife of paying it month by month.
But if the creditor cannot obtain regular payment, the principal is doubled

in due time.

Cdritdisdefcribedby Ca’rya’yana (XXXVII 1) and noticedby Menv
roved” (XLI),
it is directed to take even cdyicd and the reft only at the rate of an eightieth

(XXXIII). By the rule, “nor any intereft which is unapg

part and {o forth. ~ But, if there be an agreement in this form, <1 will pay
it daily,” it is hair-intereft, Other intereft muft be regulated in the mode

abovementioned.

IV. AccorpING to Su'rapa’si in the Dz’fam/z'ca’:

Ox the text of YA jnyawarLcya (XXXVIIL 1) it is remarked in his
work, ¢ this verfe is not found in foms copies.” Intereft is of fix forts,
under the text of VrRTmaspaTi (XXXV 2). There cdyicd is intereft
which arifes from the labour or ufe of an animal to carry burdens, or of a
female quadruped to be milked ; cdlicd is intereft, which is payable(‘ by the
month ; inteteft upon intereft is chacravriddbi; interelt fpecially and freely
promifed by the debtor himfelf is ¢dritd ; that, which is received daily, 1s
Nihdvriddbi; and the profit arifing from the ufe of a pledge is bhéga

; Among
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‘K/‘m/ong thefe, sichivriddhi, cdyicd, and intereft by enjoyment may be
received until the principal be difcharged (XXXV 6).

THis notion is intimated ; according to YA JNYAWALCYA, intereft by
enjoyment is comprehended under corporal intereft // cdyicd ): and the cdyicd .
of NAREDA, as expounded by CANDEswaRA, falls under the defcription
of flipulated intereft (cariti): as expounded by Misra, it falls under the
defcription of intereft payable at a time certain ( calicd) ; for the word:
« month” is a mere inftance of a general fenfe. ~Sic’bdvriddhi is only a
diftiné form of ftipulated interelts but fo long as the principal remain
unliquidated, this intereft muft be paid to fulfil the terms of the agreement.
But, if there be no promife of paying it daily fo long as the principal re-
main undifcharged, it is not hair-intereft. If an agreement, that iﬁtereﬁ, 4
at the rate of four panas or the like, fhall be paid every fifth day, fo long
as the principal remain undifcharged, that alfo fhould, it feems, be paid
uatil the principal be liquidated ; but fuch a contra@ ought not to be made,

becaufe it is not authorized by the law.

Tae text of Menu (XL1) muftbe explained as in thc'glofs of HenaA'v-
upHaA ; but other texts muft be underftood in the mode already flated. In
the text of YayNvawarcya (XXXII), greater intereft is allowed on ac-’
count of the rifk of lofing the principal: it is therefore legal in this author’s
opinion. With this exception the text of VR fmaspart (XXXV 7) is
applicable to all cafes. The fags declares an alternative in regard to the
prefcribed rates of two .and three in the hundred and the like, ¢ or'whata
ever intereft has been ftipulated by them” (XXXII). This confequently
intends ftipulated intereft and the like: and the text, beginning with the
words ¢ intereft upon intereft” (XXX VIII 1), only recapitulates thofe forts
of interefl.

V. AccorpING to CULLUCABHATTA ¢
¢ LET no lender receive intereft beyond the year” (XLI); if* a creditor,
having contracted for intereft payable at ftated times (cdlicd) or the like,
but finding it troublefome to receive intereft monthly, tell the debtor, ¢ thou
fhalt pay the intereft of feveral months at once;” fill he fhould receive it

S within



within the year. For example ; intereft for fix months, for ten rfyonths,
or for one year, may be paid at once 3 not intereft for thirteen, foﬁrtcen, or
fifteen months, The meaning is.th~is; if he do not receive intereft before
the clofe of the year; in that cafe, fince its periodical payments are inter-
rupted, and it can z#ow only be recéived when the debt is difcharged, intereft
can on no account be more than fufficient to double the debt: as is declared
by Menu (XLII). It is implied, that intereft receivable day by day,
month by month, or the like, may be taken to a greater amount than is
fufficient to double the debt, provided the principal remained unpaid. Such

is the glofs of CULLUCABHATTA.

Herx intereft receivable day by day . is the cdyicd of NAREDA; for the
wordsaswar, « repeatedly,” in that text (XXXVI), bears the fenfe of
¢ daily.” = The fame intereft is defcribed by VR TuaseaTi, under the name
of hair-intereft (XXXV 4).  Not confidering the cdyicd of VyaAsa and
profit by enjoyment of a pledge (bbigalibba) as intereft, it is ftated that the
various forts of intereft are four. But, if thefe be acknowledged to be forts
of interelt, there are five, or fix kinds. '

In the text of MENU (XLI)‘ the reading is adrifbram, unfeen ; let no len~
der receive any intereft unfeen in codes of law, or unknown zo the law.
This prohibition is intended to fhow the immorality of recerving fuch intereft,
sot to ordain; that a lender fhall not obtain it, if he wifh to receive fuch tn-
terefl.: Confequently ﬁipulatea intereft, and the like, which have been pre-
vioufly fettled, only produce a taint of fin in the lender, who receives them;
not-an incapacity to recover them. What are thofe ufurious forms of inter-
et ? In anfwer to this queftion, the fage adds, ¢ intereft upon intereft, &c.”

Vi fuaspaTi propounds their nature na zext above cited (XXXV 3).

InTEREST upon intereft is, in its own nature, reprehenfible; intereft for
a time certain, when more intereft is received, than is fufficient to double the
pg.incipal ;- corporal intereft (céyz'cd), when the animal is too much worked
or mill-kcd s ftipulated intereft, even though it have been fcttled by the deb-
tor in a time pf extreme ' diftrefs, and by the creditor 'through kindnefs.
Thefe four illegal forts of intereft {hould not be received : VR IHASPATI

exprcfsiy forbids it (XXXV 7). CULLU'CABHATTA.
Here
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'Hege the edyica of NARED A muft alfo be comprehended under the terii

¢dyici.  Hence the receipt of that alfo is thown immoral, = How'is it im-
moral, if the debt be difcharged within the fourth or fifth month 3 -foi',
in that cafe, more intereft than is fufficient to double the principal, is
not received @ This objection is not well foundeds for thofe kinds of ins
tereft are reprehenfible from their intrinfick evil. On  this opinion alfo,
a creditor, who advanced a loan, fhould only receive twice the amount
of the principal, after the time when the principal is duly doubled ; and
not at any time before that period.  But, if the debt be difcharged before
the time when 1t would regularly be doubled, in that cafe the principal,
with /ega/ intereft only, fhould be then received. Thus Brdbmanas and
the reft violateno duty. Within that period, whatever intereft is received .
at any ftated times, is cdlicd ; for the word * month” is merelyan intance
fated generally in the texts of Na'REpa and others (XXXVI 2). Accord-
ingly MENU mentions periodical intereft generally (XLI). -

Tuz text fubfcquently cited (XLII) is applicable to the cafe of intereft
due without a fpecial agreement. That will be explained under its proper
head. The text, ¢ whatever intereft thall be fettled by.men well acquaint-
ed with fea voyages &c.”” (XXXIII), is expounded as above ftated.

How canit be faid, that ftipulated intereft (cdritd) is unauthorized by
the law, fince cdrizd is defcribed in the code of Ca‘Tya’vyana, ¢ intereft
which has been fpecially and freely promifed by the d:btor in a time of
extreme ‘diftrefs” (XXXVII) ? Nor fhould it be argued, that it is unaus
thorized by the law, not being fuggefted in the Véda, The text of Ca'rys
A’y AN A may alfo be confidered as a portion of the Véda: elfe the highett
limited interéft, fuch as intereft doubling the debt and the like, would alfo be
unauthorized by the law. To this it is anfwered, the law expreffes ge-
nerally, thata Vaifya and others may {ubfift by moneylending = in anfwer
to the queftion, how much profit ought to be taken &y 2 moneylender, the
texts of MENu and the reft are adduced, or the fcriptural law torbe efta<
blifhed through them ; a lender may receive, on a loan, the ecightieth part
of the principal and fo forth, in the order of clafes, as preferibed;
or he may take, as ‘the higheft intereft, if the debt have been long out- -

: ﬁandﬁng,
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ftanding, a fum equal to the principal, for the intereft accumulated at fuch
rates: this, and other legal intereft, a lender may receive. Intereft fo autho=
rized is alone received in pradice as legal intereft. It is the rule for deli«
very by the creditor 5 for it 1s taught'by the law, which fuggefts a mode of
fubfifience by the delivery of ‘loans. But if a borrower ftipulate greater

intereft through the urgency of his waats, then, in an{wer to the queftion,
‘what fhould be done at the time of payment, a rule may be deduced from
the text of CaArvavaNa (XXXVIL 1); the debtor muft pay the intereft,
which he has promifed. Such intereft, although it be fo authorized, is
not preferibed to the lender by codes of law : hence the delivery of inter-
elt, which has been promifed by the debtor, is a rule for receipt, * a_fubor-
dinate tile of judicial procedure under the head of loans delivered. But,
in fa@, intereft allowed by the law is legal intereft ; and intereft fettled by
the will of men is not received in practice as legal intereft ; for the mean-
ing of ¢ legal ™ is ** allowed by the law.” Hence, where a creditor, from
the circumftances of the times or the like, accepts of lefs than legal inter-
eft, fince lefs intercft muft in that cafe be admitted, there is no objettion

to the law of ﬁipulated intereft, as it concerns the lender as well as the

Lorrower. Such is CULLUCABHATTA’s opinion.

| V1. According to other commentators.

‘Bur others confider the text of YA yNYAWALCYA (XXXII) asintended
to authorize the receipt of ten or twenty in the hundred from thofe who
travel through forefts or traverfe the ocean, although Jpecifick intereft have
not been flipulated ; but, if [pecifick interelt have been ftipulated,”s# 75 flated
as another cafe ; ¢ or whatever intereft has been ftipulated by them: * and
in this are included the rates of nine and eleven in the hundred, and the
like. 'The text of Mexu (XXXIII) has the fame import; but the ex-
preflion, *¢ all borrowers,” fuggefts not only thofe who travel through forefts,
_or traverfe the ocean, dut any others of the four clafles. However, the
acceptance of intereft above the prefcribed rates, from fuch as travel
through vaft forefts and the reft, is immoral ; for thereare no grounds of

reftriction to the text of VR fnasraT1 (XXXV 7).

® Sec the glofs on the text of Na'zzpa (1),
: «. HERE
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HEeRrg it fhould be obferved, that large gains are the grounds, on which -
greater intereft is paid by thofe, who traverfe the ocean; as intimated
.by the text of Menu, * whatever intereft fhall be fettled by men well
acquainted with times and with places.” The grounds are the fame in
other circumftances of the fame cafe, intended by the text of YA‘jNYA-I

warcya (XXXII); not the rifk of lofing the principal. Thus the rate of
intereft is che fame, even though the debt be fecured by a pledge.

Dots not the text of Menu  (XXXIII) confequently become unmeaning,
fince CATYAYANA authorizes 'th“e payment of ftipulated intereft by debtors
of all defcriptions (XXXVII 2)? No; for Ca’rya vana declares, that
intereft, which has been promifed, through compulfion, by others than fea-
faring traders and the relt, thall not be paid; ** and in no other cafe what-
ever muft ftipulated intereft be paid” (XXXVIL 2). But a fpecial rule is
delivered (XXXIII), to legalize intereft promifed, through compulfion,
by feafaring traders and the ret. This text, however, is confidered by
CHANDESWARA, as intending traders in general: and both texts are re-
ferred by him to the head of ftipulated intereft (cdritd). But intereft pro-
mifed by others than traders, in a time of diftrefs, 7s called caritd and muft
be paid by the debtor; but, promifed through compulfion, without any
neceffity arifing from a feafon of diftrefs, it need not be paid (XXXVII 2).
This is a general'inﬁancc . fometimes, from the circumftances of the timeé,
even lefs than legal intereft, accepted by the lender, is confiftent with ufage,
and falls under the delcription of ftipulated intereft, By accepting it the
lender commits no fin; but, by parity of reafoning, a fin is committed by

the debtor *.

Ir ftipulated intereft above the rate of an ecighticth part may be paid by
the free confent of the debtor, what is the purport of the text of MENU
(XLI) ? Some explain it, let no lender receive intereft on money, which
has not.been lent more than a year.”  Confequently this belongs to the cale
of intereft without a fpecial agreement ; {o Visunvu ordains, ¢after the lapfe

of one year, debtors muft pay intereft, as allowed, even though not agreed

# Since the lender fins by exafting more than legal intereft, the commentator thinks, a borrower fins
by taking advantage of the times to pay lefs than legal intereft.
. ¢
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;&b a4 the time of the loan 4. For example ; the debtor, havmg oceafion to
incur expenfe for the nuptials of his fon or the like, thus addreffed the lend-
" er; * advanee me this loan withiout intereft ; after completing the rites in-

tended, I will repay it, making up the fum by the fale of effels, o by alms
any where obtained ;” the borrower thus contracted the debt: if it be des

manded, but: not paid, while he remains in the country, it bearsne intereft

for one ycaz, but after that period it bears intereft. Such is the purport of
 the text. Then what intercft thould debtors pay ? The fage propounds it;

«¢ intereft as allowed ;7 as declared by the law concerning ereditors, at the .
yate of an cightieth part and fo forth, in the order of the feveral claffes, Brib-
manays and the reft.  This interpretation of the text of Visunu is approved . -
by Cuanpsswara. The diftinction refpedting fuch, as fraudulently go te
another cauntry, will be mentioned (Section III).

By thenegative in the expreffion, ¢ let no lender receive &e.” is it fignified
that he cannot receive it or, joined to the imperative, does it fignify, that duty
is not fulfilled, and confeguently that the receipt is immoral ? Since no
ather law intimates the receipt of fich intereft within the year, there is' ne
eontradiftian : and, as there is no law to remove the doubt, how foon a
lean, which has been advmced without intereft, fhall bear intereﬁ, it is
fignified that intereft fhall not be received within the year. Thus, if a
eseditor, who had delivered a loan without intereft, afk intereft from the
date of the loan, when payment is tendered after the lapfe of the year, then
payment of intereft for the period exceeding one year {hall be enforced by
the king : and, in this cale, the year confifts of three hundred and fixty
days, counted by Javana time ; as deduced from the texts already quoted
from the Malamdfatatwa (Se@ion I, glofs on text XX V).

s¢ He may take intereft, which is unapproved ? (XLI); which is net
preferibed to lenders by the law, fuchas intereft upon intereft, and the reft;
but not any other intereft except intereft upon intereft and the reft : this is
an explanatory precept. However, the receipt of intereft upon intereft and
the reft is immoral, as declared by the text of Vi'tnaspat: (XXXV 7).

=

4 Cited in its proper place in Setion I11. (v, LIL). ;
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