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THE PREFACE.

T T *H  E motives for undertaking the compilation of a new 
Digeft of Indian Law are fo well unfolded in a letter ad- 
dreffed by the late Sir W n ^ M  J ones to the Supreme 
Council pfJBengal, that it will fuffice to extract therefrom 
theTentiments exprelfed by that venerable magiftrate. It 
muft ever be regretted, that the publick has loft by his pre­
mature death, a tranflation from his pen of a.digeft compiled 
under his direction, and an introduftory difcourfe for which 
he had prepared curious and ample materials.* The lofs is 
irreparable; for no other joins to a competent knowledge 
of oriental languages that legiflative fpirit and intimate ac­
quaintance with the principles of jurifprudence, which he 
poflefled in fo eminent a degree.

“ Nothing,” fays Sir W illiam J ones in the addrefs al­
luded to, “ could be more obvioufly juft than to deter- 
“ mine private contefts according to thofe laws, which the 

" « parties themfelves had ever confidered as the rules of their 
« condudf and engagements in civil life; nor could any 
“  thing be wifer than, by a legiflative aft, to affure the Hindu 
« and Mvjdman fubjefts of Great Britain, that the private

*  See his laft Anniverfary Difcourfe as Prefident of the Afiatick Society, Y o l. 4, p. U 6-

b  ̂ “ laws,
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3Siaws, which they feverally hold facred, and a violation of 
“ which they would have thought the moll grievous oppref- 

• « fion, Ihould not be fuperfeded by a new fyftem, of which 
. “ they could have no knowledge, and which they mult have 
“ confidered as impofed on them by a fpirit of rigour and in- 
“ tolerance. So far the principle of decifion between the 
“ native parties in a caufe appears perfeflly clear; but the 
“ difficulty lies (as in moft other cafes) in the application of .
“ the principle to praflice; for the Hindu and Mufelman laws 
"  are locked up for the moft part in two very difficult lan- 
<c guages> Sanfcrit and Arabick, which few Europeans will 
“ ever learn, becaufe neither of them leads to any advantage 
“ in worldly purfuits; and if we give judgment only from the 
“ opinions of the native lawyers and fcholars, we can ne- 
“ ver be lure that we have not been deceived by them. It 
« would be. abfurd and unjuft to pafs an indifcriminate 
“ cenfure on a confiderable body of m en ; but my ex- 
•f perience juftifies me in declaring, that I could not with an 
« eafy confcience concur in a decifion, merely on the written 
“ opinion of native lawyers, in any caufe in which they could 
“ have the rem ote!! intereft in mifleading the cou rt: nor,
« how vigilant foever we might be, would it be very diffi- 
*{ cult for them to miflead u s; for a fingle obfcure text, ex- 
<c plained by themfelves, might be quoted as exprefs autho- 
“ rity, though perhaps in the very book from which it was 
“ feleffed, it might be differently explained, or introduced 
“ only for the purpofe of being exploded. The obvious 
“ remedy for this evil had occurred to me before I left 
“ England, where I had communicated my fentiments to 
“ fome friends in Parliament and on the bench in Weft- 
“ minfter Hall, of whofe difcernment I had the higheft opi- 
“ n ion ; and thofe fetiments I propofe to unfold in this let- 
“ ter with as much brevity as the magnitude of the fubjeft 
“ will admit. If we had a complete digeft of Hindu and 
“ Muhammedan Laws, after the model of J ustinian’s inefti-

“ mable■ r.
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54 mable pande&s, compiled by the moft learned of the na~
44 tive lawyers with an accurate verbal tranflation of it into 
44 Engliffi, and if copies of the work were repofited in the 
44 proper offices of the Sedr Dizuani Adalat, and of the Su- 
44 preme Court, that they might occafionally be confuted as 

' « a ftandard of juftice, we ffiould rarely be at a lofs for prin- 
44 ciples at leaft and rules of law applicable to the cafes be- 
.4C fore us, and ffiould never perhaps be led aftray by the Pan- 
44 dits or Maulavis, who would hardly venture to impofe on 
44 us, when their impofition might fo eafily be detected. The 
44 great work, of which J ustinian has the credit, confifts 
44 of texts colle&ed from law books of approved authority 
44 which in his time were extant at R om e; and thofe texts 
44 are digefted according to a fcientifical analyfis; the names 
44 of the original authors and the titles of their feveral books,
44 being conftantly cited with references even to the parts of 
44 their works, from which the different paffages were feleft- 
44 e d ; but although it comprehends the whole fyftem of jin*
44 rifprudence, publick, private and criminal, yet that vaft 
44 compilation was finiffied, we are told, in three years: it 
44 bears marks unqueffionably of great precipitation, and oi 
44 a defire to gratify the Emperor by quicknefs of difpatch;
44 but with all its imperfeftions it is a moft valuable mine of 
44 juridical knowledge. It gives law at this hour to thegreat- 
44 eft part of Europe; and, though few Engliffi lawyers dare 
44 make ffich an acknowledgment, it is the true fource of 
44 nearly all our Engliffi laws, that are not of a feudal ori- 
44 gin. It would not be unworthy of a Britiffi government 
44 to give the natives of thefe Indian provinces a permanent 
44 fecurity for the due adminiftration of juftice among them,

‘ 44 fimilar to that which J ustinian gave to his Greek and 
« Roman fubje6ts; but our compilation would require far 
44 lefs labour and might be completed with far greater exa£i>
44 nefs in as ffiort a tim e; lince it would be confined to the 
44 laws of contrafts and inheritances which are of the moft

* extenfive
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extenfive nfe in private life, and to which the legiflature 

(i has limited the decifions of the Supreme Court in caufes ' 
“ between native parties : the labour of the work would alfo 

. “ be greatly diminilhed by two compilations already made 
“ in Sanfcrit and Arabick, which approach nearly in merit 
“ and in method, to the digeft of J ustinian. The firft was 
“ compofed a few centuries ago by a Brahmen of this pro- 
“ vince, named R aghunandana and is comprized in twenty.
“ feven books at lead, on every branch of Hindu law: the 
“ fecond, which the Arabs call the Indian decifions, is known 
“ here by the title of Fetawii Adlemgiri, and was compiled, by 
“ the order of Aurangzib, in five large volumes, of which 
“ I poffefs a perfeft and well collated copy. To tranflate 
“ thefe immenfe works would be fuperfluous labour; but 
“ they will greatly facilitate the compilation of a digeft on 
“ the laws of inheritance and contra6ls; and the code, as it 
“ is called, of Hindu law which was compiled at the requeft 
“ of Mr. H astings, will be ufeful for the fame purpofe,
“ though it by no means obviates the difficulties before ftated,
“ nor fuperfedes the neceffity, or the expedience at leaft, of 
“ a more ample repofitory of Hindu laws, elpecially on the 
“ twelve different contra6ls, to which Ulpi an has given fpe- 
“ cifick names; and on all the others, which, though not fpeci- 
fe fically named, are reducible to four general heads. The- laft 
<c mentioned work is entiled Vivadarnava Se'tu, and confifts,
<c like the Roman digeft, of authentick texts with the name3 

<s of their feveral authors regularly prefixed to them and ex- 
plained, where an explanation is requifite, in fhort notes ta- 

“ ken from commentaries of high authority: it is as far as it 
“ goes a very excellent w ork; but though it appear extreme- 
te ly diffufe on fubjefts rather curious than ufeful, and though 
“ the chapter on inheritances be copious and exa61, yet the 
ee other important branch of jurifprudence, the law of con- 
“ tra£ls, is very fuccin&ly and fuperficially difcuffed and 
C£ bears an inconfiderable proportion to the reft of the work.

“ But
S'
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ts But whatever be the merit of the original, the tranflation of 
“ it has no authority, and is of no othernfe then to fuggeft 
« inquiries on the many dark paffages, which we find in i t :
“ properly fpeaking, indeed, we cannot call it a tranflation j 1 
“ for though Mr. H alhed performed his part with fidelity,
“ yet the Perfian interpreter had fupplied him only with a . 
“ loofe injudicious epitome of the original Sanfcrit,

■ “ in which abftraft many effential paffages are omitted,
“ though feveral notes of little confequence are interpolated 
(£ from a vain idea of elucidating or improving the text.” *

B esides the great work of R aghunandana abovemention-O
ed, many other digefts have been compiled by Hindu law­
yers ; which, like his, confift of texts colle&ed from the infti- 
tutes attributed to ancient legiflators, with a glofs explana­
tory of the fenfe and reconciling feeming contradi&ions, to 
fulfil the precept of their great lawgiver, “ when there are 
“ two facred texts apparently inconfiftent, both are held to 
“ be law ; for both are pronounced by the wife to be valid 
“ and reconcileable.” + From various digefts, and from 
commentaries on the inftitutes of law, the prefent digeft has 
been compiled ; and the venerable author, J ag an na't’h a, has 
added a copious commentary, fometimes indeed purfuing 
frivolous difquifitions, but always fully explaining the various • 
interpretations, of which the text is fubfceptible. In re- 
ftridting this compilation to the law of contradls and fuccef- 
fions, he has omitted the law of evidence, the rules of plead­
ing, the rights of landlord and tenant, the decifion of quef- 
tions refpeding boundaries, with fome other topicks, which

*  T h e letter, from which this extradl is taken, is dated 19th March 1788. O n the fame date 
the then Governor General, Marquis Cornwallis, with the concurrence of the Members of 
Council, accepted the offer in terms honourable to the propofer and expreffive of the moft liberal 
fentiments. “  The objeft o f your propofition,”  they fay, “  being to promote a due adminiftra- 
“  tion of juftice, it becomes interefting to humanity; and it is deferving of our peculiar attention,

“  as being intended to increafe and fecure the happinefs of the numerous fubjedls of the Com- 
“  pany’s provinces.”

t  M enu, Chapter II, v. 41.

c '  Ihould
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ftiould be likewife treated for the purpofe of aililting courts 
of civil judicature in deciding private contefts according to 

' the laws, which the Hindu fubje&s of Great Britain hold 
• facred. The body of Indian law comprifes a fyftem of du­

ties religious and civil. Separating the topick of religious 
\ duties, and omitting ethical fubje£Is, Hindu lawyers have 

confidered civil duties under the diftinft heads of private 
contefts and forenfick pra& ice; the firft comprehends 
law private and crim inal; the laft includes the forms of 
judicial procedure, rules of pleading, law of evidence writ­
ten and oral, adverfe titles, oaths, and ordeal. The tranf- 
lation of M e n u  has fufficiently mad£ known the criminal 
law of the Hindus, which is now fuperfeded by the Muham- 
medan fyftem: but another head of private contefts, in which, 
under the name of difputes concerning boundaries, the rights 
of hufbandmen are examined, contains matter both curious 
and ufeful; pra£fical law, efpecially the fyftem of evidence, 
muft be fometimes confulted in the provincial courts, which 
are not governed by Englifh law ; and the rules of fpecial 
pleading have been pronounced excellent by one, whofe 
opinion has great weight. *

T he D’hernia " Saflra, or facred code of law, comprifing 
all the liibje&s abovementioned, is called Smriti, what was 
remembered, in contradiftin£!ion to Sruti, what was heard.
By thefe names it is fignified, that the Veda has preferved the 
words of revelation, while the fyftem of law records the fenfe 
expreffed in other words. It has been promulgated by thir­
ty fix ancient fages, who are named in three verfes of the 
Padma purana;  Y a j n y a w a l c y a  however, mentions no more 
than twenty : on the other hand fages are cited in law tra£ls, 
whofe names do not appear in either lift. Treatifes, attribut­
ed to thefe ancient philofophers, are extant, which internal 
evidence proves to be ancient, though probably compofed 

•
*  Sir W illia m  J ones, in a manufcript note.

'  by

■ G<% X  ’ ■ . '
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by other perfons, as the Pur anas, written by many different 
authors, are all afcribed to V ya sa ; for the dramatic form, 
which has been given to moft of thofe tra&s, and the ufe of 
the third perfon, when the reputed author is named in his 

. code, extort a confeffion from commentators, that the infti- 
tutes muff have been compofed by pupils from the recollec- 
tion of precepts delivered by their holy inftru&or. Without 
examining whether the authenticity of codes now extant be ' 
thus fufficiently eftablifhed, the Hindus revere thofe inftitutes 
as containing a fyftem of facred law confirmed by the Veda 
itfelf in a text thus tranflated by Sir W illiam J ones accord­
ing to the glofs of Sancara; “ God, having created the 
four claffes, had not yet completed his work; but in addition 
to it, left the royal and military clafs fhould become infup- 
portable through their power and ferocity, he produced the 
tranfcendent body of law; fince law is the king, of kings, far 
more powerful and rigid than they: nothing can be mightier 
than law, by whofe aid, as by that of the higheft monarch,- 
even the weak may prevail over the ftrong.”

Concerning the birth and actions of the legiflators we 
know little more than what is recorded in the Pur anas; and 
the whole of what is there recorded, belongs either to he- 
roick hiftory or to mythology. Such topicks would be here 
mifplaced: but a fhort notice of the inftitutes, commenta­
ries, and digefts, which have been ufed by the compiler, may 
be fitly fubjoined to introduce to the reader’s acquaintance 
the authorities cited in the work.

T he laws of Menu, who is revered by Hindus as the firft* 
of legiflators, have already appeared in the Englifh language. 
Among the numerous commentators on his inftitutes, the 
moft efteemed have been noticed in the preface to the tranf- 
lation of his work; namely a commentary by MeV ha tit ’hi 
fon of B iraswa'mi B hatta , which, having been partly loft,

* has

. ■* - M V'-/.'v; : T  ■



f t l t  ' t » j . <SL
has been completed by other hands at the court of Madana 
Pa'la, a prince of Dtg’h ;  another commentary by G ovinda 

•Ra ja ; a third by D’haranid’hera ; and the celebrated 
-glofs of Cullu ca Rhatta. The commentary called Mff»- 
wart’ha' Muttdvali and fome others are occalionally quoted in 

, \ this digeft.

Atr i, not named among legillators in the Padma pur ana, 
is fecond in the lift of Y ajnyawalcya : he is one of the 
ten Lords of created beings,* and father of D attatreya , 
DuRVA'SAsand So'ma : a perfpicuous treatife in verfe, at­
tributed to him, is extant. V ishn'cj, not the Indian divini­
ty, but an ancient philofopher who bore this name, is re­
puted author of an excellent law treatife in verfe; and H a- 
r it a  is cited as the author of a treatife in profe: metrical 
abridgements of both works are alfo extant.

' ' Y a'jnyawalcya, grandfon of V iswa'mitra, is defcribed 
in the introduftion of his own inftitutes as delivering his pre­
cepts to an audience of ancient philofophers aflembled in 
the province of Mit’hila. Thefe inftitutes have been arranged 
in three chapters containing one thoufand and twenty three 
couplets. An excellent commentary, entitled Miidcfliard, 
was compofed by V ijnyaneswara, a hermit, who cites 
other legillators in the progrefs of his work, and expounds 
their texts as well as thofe of his author, thus compofmg 
a treatife, which may fupply the place of a regular digeft: 
it is fo ufed in the province of Benares, where it is prefer­
red to other law tra&s; but fome of his opinions have been 
fuccefsfully controverted by late writers. Following the ar­
rangement of his author, he has divided his work into three 
parts : the firft treats of duties; the fecond, of private con- 
tefts and adminiftrative law : the third, of purification, the 
orders of devotion, penance and fo forth. Another com-

* Menu, Chapter I, v. 35.

" mentary



1 1 1  t ™ 3 §
mentaiy on Y a'jnyawalcya by De'vabo'd'ha, and one by 
V isvtaru'pa, are occafionally cited. The Dipacalica by Su'- 
lapa'n i, which is likewife a commentary on Y a'jnyawal- 
cya, is in deferved repute with the Gauriya fchool.

Us anas is another name of Sucra, the regent of the pla­
net Venus: he was grandfon of B h r ig u : his inftitutes in 

' verfe, with an abridgement, are extant; as is a fhort treatife 
containing about feventy couplets afcribed to A ngiras, who 
holds a place among the ten lords of created beings, and . 
according to the Bhdgavata became father of Utat’hya and 
of V r ihaspati in the reign of the fecond M enu. A fhort 
traff containing a hundred couplets is attributed to Y ama, 
brother of the feventh M enu and ruler of the world below: 
Culluca bhatt'a wrote a glofs on his inftitutes. Apas- 
tamba was author of a work in profe, which is extant with 
an abridgement in verfe: but the metrical abridgement only 
oi the inftitutes of Samverta is amon * the tra£fs which wereQ
colle£led for the prefent compilation. Ca'tya'yana is au­
thor of a clear and full treatife on law, and alfo wrote on 
grammar and on other fubje&s. V rihaspati, regent of the 
planet Jupiter, has a place among legiftators; he was Ion of 
A ngiras according to one legend, but fon of D e'vala ac­
cording to another : the abridgement of his inftitutes, if not 
the code at large, is extant. Para'sara, grandfon of V a- 
s'isht’ha, is termed, the higheft authority for the fourth age: 
a work attributed to him is extant, with a commentary by 
M adhava'cha'rya. V ya"sa, fon of Para'sara is reputed au­
thor of the Puranas, which, with fome works more immedi- 

• ately conne6led with law, are often cited in his name. San- 
c’ha and L ic’hita are the authors of a joint work in profe, 
which has been abridged in verfe : their feparate trafls in 
verfe are alfo extant. Heroick hiftory notices two perfon- 
ages of the name of D acsha ; one fon of B rahma, the o- 
therfon of Prachetas : a fimilar legend on the marriage of

d '  their
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<tfteir daughters, and which is evidently allegorical, is told 
of both : it does not appear certain which of them is the le- 

' giflator; however, a law treatife in verfe is dignified with 
• this name. G autama, fon of the celebrated founder of a 

rational fyftem of metaphyficks and logick, is named in eve­
ry lift of legiflators, although texts are cited in the name of 
his father G o'tama, the fon of Utat’hya : an elegant trea­
tife in profe is afcribed to G autama. S a ta ta pa Is author 
of a treatife on penance and expiation, of which an abridge­
ment in verfe is extant. V as'isht’ha, the preceptor of 
the inferiour gods, and one of the lords of created beings, 
is the laft of twenty legiflators named by Y a'jnyawalcya : 
his elegant work in profe mixed with verfe is extant.

I n the Padma purdna the number of thirty fix legiflators 
is completed by the following names; M ari'chi, the father 
of Cas'yapa; Pulastya, father of Agastya ; Prache'tas,

' fon of Pr a chi navarhisha by a daughter of the ocean, and 
father of D acsha; B hrigu , fon of M enu; Na'reda , be­
gotten by B rahma', and again by .Cas'yapa, on the wife of 
D acsha; Cas'yapa, fon of Mari'chi ; V iswa'mitra, a fage 
among military men, who became a Brahmana through his 
devotion; De'vala, fon of V iswa'mitra, and grandfa­
ther o f the celebrated grammarian Pa'n'ini, but according to 
another legend great grandfon of D acsha ; R ishyas'r inga, 
fon of V ibha'ndaca by a miraculous birth from a doe; 
G a'rgya the aftronomer; B aud’hayana, who is frequent­
ly cited by lawyers; Pa it ’hi'nasi, who is alfo cited in this 
digeft; J a'ba'l i, Sumantu, Para'scara, Lo'ca'cshi and 
Cut’humi, whofe names rarely, occur in any compilation 
of law.

B esides thefe legiflators, D haumya, theprieft of the Pan- 
davas and author of a commentary on the Yajurve'da, AVwa- 
la'yana, .who wrote on the detail of religious a£ts and cere- 

# monies,
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mbnies, and Datta, the fon of Atri, are cited in this 
compilation; and B ha'guri is quoted for a glofs on the 
inftitutes of Menu.

T he Ramayana of V almici, the earlieft epick poem, is 
cited as nearly equal in authority with the poems on my- s 
thology and heroick hiftory, which are afcribed to V ya'sa.
For the purpofe of elucidation the compiler fometimes quotes 
metaphyfical rules, and ethical maxims; and with particu­
lar veneration, the fublime works of U dayanacharya; the 
reviver of the rational fyftem of philofophy. For the fame 
purpofe he has made fome ufe of the dramas and epick poem 
of Cal Ida's a, and lyrick poetry of J ayadeV a. The trea- 
tifes and commentaries of lawyers, which have been confult* 
ed by the compiler, are numerous.

T he Ch’handoga parisisht'a by Cesava M is'ra a celebrated 
philofopher, and its commentary named Parisishta pracdsa, 
are works of great authority; they treat of the duties of 
priefts, efpecially thofe who are guided in their religious ce­
remonies by the Sdmaveda. A more general treatife entitled 
Dwaita paris'isht'a is the work of the fame author, a native of 
Mit’hild. The Vivada Retnacara, a digeft highly efteemed by 
the lawyers of Mit’hild or Tirabhudi, was compiled under the 
fuperiniendence of Chan'deVwara, minifter of H arasinha 
deV a king of Mit'hila. Chan'dVVwara is reputed author of 
other tracts. The Vivada Chintameni, Vyavahdra Chintameni, and 
other works of V a'chespati M isra, are alfo in high repute 
among the lawyers of Mit’hild. No more than ten or twelve 
generations have paft fince he flourifhed at Semaul in TirhuU 
The Vivada Chandra and other works compofed by L ac’hima' 
devi  are like wife much refpe£ted in the Maithila fchool. 
This learned female fet the name of her nephew Misaru 
M isra to all her compofitions on law and philofophy, and 
took the titles of her work from the then reigping prince

Chan-



Chandrasinha grandfon o fH arasinha deV a. The Vivdda 
Chandra is never cited by name in the new digeft; although 
it has been frequently copied in the anonymous commen*

• tary.

T he Vyavahara-tatwa, Dayatatzva, and other works of R ag- 
hunandana Bandyaghatiya are highly refpedfed by the Gau~

' riya fchool. This great lawyer is frequently cited by the title • 
of Smarta-hhatfiachdrya, as Va'chespati misra is diftinguifhed 
by his family name of M is ra. The Dzuaita nirnaya of V a'ches- 
pati bhat'tacha'rya, atreatife on queftions of law, is often 
quoted by the compiler of the new digeft, who has only once 
named him: in ev êry other inftance he cites him by the appel­
lation of “ my venerable grandfather.” In allufion to thefimi- 
larity of their names, this lawyer adopted a title for his work 
from alimilar. treatife by V a'chespati M isra. The compiler 
of the new digeft alfo quotes his maternal grandfather’s bro­
ther by the appellation of “ modern V a'chespati.”

J imu'ta va'hana, who gave his name to a digeft entitled 
D'harma retna, is faid to have reigned on the throne ofSALi- 
VA HANA. H e is probably the fame with the fon of J imu'ta 
ce tu, a prince of the race of Silara, who reigned at J'agara. *
The chapter on inheritance is extant, with a commentary by 
S'ri'C r ishna T erca lanca'ra, a modern writer of no great 
authority, who belongs to the Gauriya fchool and is often 
cited.

H ela'yud’ha, the fpiritual advifer of L acshmana se'na 
(a renowned monarch, who gave his name to an era of 
which fix hundred and ninety two years are expired), is the 
author of the Nyaya servaszua, Brdhmma servaszua, Pandita 
servaswa, and many other tra£is on the adminiftration of juf- 
tice and on the duties of claffes and profefiions. He was

• *  Afiatick Refearches, Vol. I. p. 357 and 361.
fon

( f f l  [  xvi , § L
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Ton of D’hananjaya the celebrated lexicographer; and his 
brothers Pasupati and Is ana are authors of rituals; the firft 
for obfequies & c ; the fecond for daily a£ls of religion.

L acshmid’hara compofed a treatife on adminiftrative juf- 
tice by command of G oV inda chandra a king of Cast, 
fprung from the Vaftava race of Cay aft has. He is likewife • 
author of a digeft entitled Calpateru, which is often cited.
By command of the fame prince, Narasinha, fon of R ama- 
chandra the grammarian and philofopher, compofed a law­
n-aft entitled Govindarnava, and feveral other treatifes.

S ' r i ' C a r a  c h a  r y a  and his fon S ' r i 'n a t ’ h a  c h a 'r y a  c h u r ' a -  

meni were both celebrated lawyers of the Maifhila fchool. 
The firft wrote a treatife on inheritances; the laft is author 
of a traft on the duties of the fourth clafs, which is entitled 
Achdrya chandrica. I have not feen the other works of thefe • 
authors.

T he Smritfdra, or at full length Smrity art’ll afar a, by S'ri'- 
d’haracharya a prieft of the Dravirtribe, is a treatife on re­
ligious duties, in which queftions of civil duty are incidentally 
introduced. He cites the Camaddhenu a law tra£t faid to be a 
glofs on Menu; but which, not having feen the book, I can­
not affirm. The Pradipa, Calpadruma and Calpalata, works of 
which I can give no other notices, are cited in the Smritifara.

T he Madana parijata, on civil duties, is the work of Vis- 
we's'warabhat't'a and derives its name from Madana pa'la,

. a prince of the Jd t  race, who reigned at Cafht’hanagar or ifigh. 
This work, which is fometimes quoted in the name of Mada­
na pa'la himfelf, cites among other authorities the Sapardrca 
and Smritichandrica, which do not appear to be otherwife 
known, and the Hcmadri, which is occafionally quoted in 
the new digeft.

c ' S'U'LA-
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SVlapa'n'i, a native of M.it1hila) who refided at Sahuria 

in Bengal, wrote a treatife on penance and expiation, which 
is in great repute with both fchools. His commentary on 
Y a  j n y a w a l c y a ,  entitled Dipacalica, has been already noticed. 
B havade'va bhatta, alfo called Balabalabhi bhujanga, . 
was author of feveral treatifes on religious duties. Thefe,

. with the rituals of the fame author, are much confulted in 
Bengal and in the fouthern provinces of India. J ite'ndri- 
YA is often cited in the Mitacjhard, and fometimes in the new 
digeft. G o yichandra, GraheVwara, D’hareW ara, B a- 
laru'pa, Harihara, Mura'ri mis'ra and many others have 
been occalionally confulted.

Among modern digefts the moft remarkable are the Viva- 
ddrnava setu compiled by order of Mr. Hastings; the Vi- 
vada sardrnava compiled, at the requeft of Sir W illiam 

. J ones, by Servoru T riveW  a lawyer of Mit’kila ; and the 
Vivada bhangdrnava by J agannaV ha, which is now tranllat- 
ed.

O n this tranflation I fhall briefly obferve, that the verfion 
of many texts come from the pen of Sir W illiam J ones; 
for moft of the laws quoted from Menu are found in his 
tranflation of the Manava d ’herma sdftra, and other texts had 
been already tranflated by him when perufmg the original 
digeft formerly compiled by order of Mr. Hastings. It has 
become my part to complete a tranflation of the new digeft 
of Indian law. Sele&ed for this duty by Sir J ohn Shore, 
whofe attention extended to promote the happinefs of the 
native inhabitants of the provinces which he governs, and to. 
encourage the labours of the literary fociety over which he 
prefides, is no lefs confpicuous than his fuccefsful adminif- 
tration of the Britifh interefts in India, I have cheerfully de* 
voted my utmoft endeavours to deferve the choice, by which 
I was honoured: nothing, which diligence could effect, has 

» been
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been omitted to render the tranflation fcrupuloufly faithful 
and to this it has been frequently neceffary to facrifice per- 
fpicuous didion. The reader, while he cenfures this and o- 
ther defeBs of a work executed in the midft of official avo­
cations, will candidly confider the obvious difficulties of the 
undertaking. Should it appear to him, that much of the 
commentary-might have been omitted without injury to the 
context, or that a better arrangement would have rendered 
the whole more perfpicuous, he will remember, that the 
tranflator could ufe no freedom with the text but undertook 
a verbal tranflation of i t ; what has been inferted to make 
this intelligible, is diffinguiffied by italicks, as was pra£tifed 
by Sir W illiam J ones in his verfion of Menu and of the 
Sirajiyyah: in very few inftances has any greater liberty been 
taken, except grammatical explanations and etymologies, 
which are fometimes though rarely omitted, or abridged, 
where a literal verfion would have been wholly unintelligible 
to the Engliffi reader. In the orthography of Sanjcrit words, 
the fyftem adopted by Sir W illiam J ones has been follow­
ed. To obviate the neceffity of referring to the firft volume 
of the Afiatick Refearches, where that fyftem was propofed, 
an explanatory note is fubjoined. This, with an index, and 
a few fcattered annotations, which have been added, may 
prove fufficient to affift the occafional perufal of a work in­
tended to difteminate a knowledge of Indian law, and, fer- 
ving as a ftandard for the adminiftration of juftice among the 
Hindu fubjefts of Great Britain, to advance the happinefs of a 
numerous people.

H . T . C O L E B R O O K E .
M irzapoor,

\7tf1 December, 1 yc6 .
^ — ----

■>
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N O T E

O N  T H E  O R T H O G R A P H Y  O F

S A N S C R I T  W O R D S .

T O obviate the neceftity o f a reference to the fir ft volume o f the A Ha- 

tick Refearches where the fyftem of orthography, which is here 

followed, was firft propofed, I fubjoin the pronunciation of the letters.

A ,E  : pronounced, as u in Ju n , as i  in f r ,  as e in her. When final it has a 

very obfcure found like the e muet o f the French. The Bengalefe 

pronounce this letter as a fhort o.

"A : as a in call.

I : as z in jit .
F : as i  in machine, and as ee in fe e .

U : as u in pull.

U': as ao in pool.
R i : nearly as ri in tr ip : more exadtly as r i in merrily.

R I : nearly as ree in tree.
Lri : nearly as Iry in revelry. In Bengal this letter expreftes both fyllables of

the word lily.
Lri : the fame prolonged.

E': as the firft e in there, and as ei in heir.

O': as o in go.
A i : as i in f i e .  In Bengal it is pronounced like the Greek dipthong in 

poim'en, a fliepherd.

A u : as ou in thou< .
f  N  &  M

r
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N  &  M  reprefent the nafal femivowel, which is an abbreviation o f thenafal • 

confonants at the end of a fyllable; fometimes pronounced gutturally, 

fometimes labially. Its founds are familiar to the French tongue.

H : reprefents the afpirate femivowel, an abbreviation or fubltitute, at the 

clofe of a fyllable, for the ftrong afpirate. It gives intenfity to the found- 

o f the preceding vowel. The fhort vowels a and i  and fometimes u, 

when final, are fcarcely perceptible unlefs followed by this element.

C : as c in caufe, and as k in kill and ken. Ufed before e and /, it has not 

the found of s but of k.
C ’h : nearly as ch in choler, chiromancy &c. Cachexy perhaps furnilhes a 

better example o f this found.

G : as g  in gain.

G ’h : nearly as g -b  in log-houfe.

N  : as ng in fin g . It has the found, which we alfo give to nafals preced­

ing guttural letters, as ink, bank & c.

Ch : as ch in church.

C h’h : nearly as ch-h in much harm ; rich heir &c. i f  no paufe be made 

in pronouncing thefe words.

J : asy \\\ joy.

J ’h : nearly as dge-h in Edge-hill.
N y : a peculiar nafal, pronounced before vowels nearly as ni m pannier or in 

onion. Before a confonant it varies little from the found of the nafal in 

Jin ge. I therefore write it in fuch inftances with a fingle N . The con­

junct is pronounced in the eaftern provinces as gy or as g.

T /, T  ’h, D', D'’h : the founds o f thefe cerebral letters can only be learned by 

practice they are often confounded in pronunciation with a harlh r , or 

with an /.

F3': a peculiar nafal founded high in the roof of the mouth.

T :  as t in tin and ten.

T ’h : nearly as t-h  in hit him, white hall &c.

D : as d in deal.
D ’h : nearly as d-h  in red hair.

N  : as n in noble.

P : as p  m pen.
P ’h : fometimes pronounced as ph  in philanthropy;  more generally as in 

Jhepherd, haphazard  &c. • B :

% , ‘ 1

■ C° ^ X  . •
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B : as  ̂ in &7/.
B ’h : Us in abhor.

M : as m in man.

Y  : as y  in y e t; in the eaflern provinces it is pronounced as j .
■ R  : • as r  in run.

L  : as / in lull.

V , W  : as v in v alv e; fometimes as w  in wind. In the eaflern provinces 

it is confounded with b.

S': a peculiar fibillant, differing from our s which is dental, as it is found­

ed higher on the palate. It is fometimes pronounced like jh .

Sh : as Jh  in Jhip, but often pronounced as c h or rather as the Greek %.
S : as s in Jin .

H : the flrong breathing, or afpirate; as h in hair. The conjunct hy is 

pronounced in the eaflern provinces like h j confounded by the ear with 

sj or z j :  I cannot well mark this peculiar found,

C fh : a compound letter pronounced as tti in jittion ; but by fome it is found­

ed like ch, by others like c’h.

t

*

*
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C O N T E N T S .

V O L U M E  T H E  F I R S T .

P A R T  I. C O N T R A C T S .
BOOK /. *0n loans and payment.

C H A P T E R  I. On l o a n s . pa£t.

S e c t i o n  I. On loans in general. Topicks comprifed iri this title.

Loan defined. Moneylending pradfcifed by the commercial clafs.

A  part only o f a man’s property fliould be adventured. In diftrefs 

any clafs may pradlife ufury. - ^

S e c t i o n  II. On the fame, and on the form o f the contradl.------A r­

t i c l e  I. On improper loans. Nothing Ihould be lent to women, 

flaves, or minors: but a loan for neceffary fupport may be recovered.

A  loan Ihould not be made to one, from whom payment cannot be 

enforced. - - - - - jg

A r t i c l e  II. On the form o f the contract. Security or atteftation 

required. Written contracts are either attefted or unattefted. Three 

witneffes are generally required. A  bona fide deed in the handwri­

ting of the party is good evidence. Form o f a deed : its fubfcrip- 

tion, date & c. A pledge and furety give confidence; a writing and 

atteflation afford proof. - - -  ig

*  The original work is divided into Books and Chapters denominated dw lpas and ratnas, iflands and 
gems, in allufion to the title of the book. The chapters ( ratna)  are generally fubdivided ; fometimes,

. however, two or more chapters belong to the fame fubjeft. I have taken no other freedom with the ar­
rangement, than naming thefe ratnas, either chapters or feftions, according as the fpbjeft required. By 
this alteration nine ratnas of the firfl: book are reduced to fix chapters. The four laft ratnas being chap, 
ters, whiltl the firft five are feftions,' which I have placed in two chapters. %

C H A P T E R

i
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C H A P T E R  II. On i n t e r e s t . paSe.

Sec t i o n  I. On intereft in general. Legal intereft on loans fecured by 
. a pledge. Intereft is computed by vulgar time. Intereft on loans 

with or without a furety. Rates of intereft vary with the clafles and 

■ with the rilk, time, place and circumftances. - _ 29

S e c t i o n  i f .  On fpecial forms o f intereft. Six forts o f  intereft; 

but fewer according to fome. Limitation o f various forts o f inte­

reft. Ufurious intereft invalid. Intereft varies by the cuftom of the 

country. I. Expofition of the texts according to the M itacfiara.

II. According to Ch a n d  e ' s w a r  a . III. According to M i s r  a . IV . 

According to v"Su l a p a n i . V, According to C u ll u  c a b h a t t a .

V I. According toother commentators. VII. Recapitulation. V III. 

Affignment of bonds. IX. Ufage in general. 5°

S e c t i o n  III. On intereft fpecially authorized and fpecially prohibit­

ed.------A r t i c l e  I. On debts bearing intereft without a fpecial

agreement. I f  payment be not made on demand, intereft accrues 

after three months, fix months, or a year, according to the circum­

ftances of diftionefty & c. No intereft without a demand. - 9S

A r t i c l e  II. On the limits of intereft. The principal can in ge- 

. neral be only doubled. Other limits on loans o f grain See. - 110

A r t i c l e  III. O n  debts bearing no intereft. Commodities fold & c. 

bear no intereft without a fpecial agreement.— No intereft on a fum 

due by a furety; nor on a debt of which payment has been 

tendered. - - -  - - 1 2 7

C H A P T E R  III. On p l e d g e s .

S e c t i o n  I. On pledges loft or damaged. DiftinClion of pledges. In­

tereft forfeited by negletf: of a pledge: the lofs muftbe made good, 

or the principal is forfeited. Penalty for the abufe of a pledge. I f  

the lofs be cafual, another pledge muft be given. - -  - 145

S e c t i o n  II. On the redemption o f  pledges. They need not bere- 

ftored without full payment of the debt. But they muft be releafed 

on tender o f payment. Penalty for refufing it. Cafe of an abfent 

creditor. A  rportgage remains to the clofe of its term. Employment

Lo f  a pledge unredeemed at its term, Forms of. hypothecation. For­

feiture
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feiture of a pledge not redeemed. Equity of redemption. The af- 

fignment of the pledge to another perfon is forbidden. Publick fale 

of a pledge unredeemed. A  pledge o f confcience. - - 171

S e c t i o n  III. On the validity of hypothecation: it is valid by qc- 
■ cupancy, not by a written contrad alone without poffeffion. The 

firll of two mortgages is valid. Punilhment of a fraudulent mort­

gager. If priority be not afcertained, the earlieft pofleffor retains 

the pledge. In the cafe of equal claims, the pledge is fhared.

Written evidence prevails over oral teftimony. The moft definite con- 

trad prevails. Indefinite pledges explained. Penalty for encroach­

ments. Further remarks on pledges. - - " 211

C H A P T E R  IV . On s u r e t i e s .— — W hofhould not be accepted as 

fureties. Near relations cannot become fureties for each other; until 

after partition. Various forts of fureties. Sons of certain, fureties 

are not amenable. Sureties liable on failure of their engagements.

Tim e and indulgence allowed to them. The fon of a furety for 

payment is amenable; and the fons o f other fureties i f  indemnified.

Payment by fureties jointly and fevcrally bound. The fon o f a furety 

is not liable for intereft. The grandfon is not amenable. Redrefs 

o f a furety againfl the debtor. - - - - 233

C H A P T E R  V . On t h e  p a y m e n t  o f  d e b t s .------When and by

whom debts fhould be paid. Order o f payment. A  fon mull pay the 

debt with intereft;-a grandfon without intereft; a great grandfon 

need not pay it. It muft be paid by a fon after the death o f his fa­

ther, natural or c iv il; and after his long abfence. But he, who holds 

aflets is firft liable. After him, the fon; or the guardian of the w i­

dow. In cafe of abfence, the lapfe of twenty years is required j 

unlefs the debtor be prefumed dead. Diftindion of fons before and 

after partition. Payment of debts contraded by coparceners, and 

by perfons jointly and feverally bound. Payment of debts borrow­

ed for the behoof of the family, or on a credit given. The debts muft 

in all cafes be proved. Certain debts not recoverable from a fon. 

Hufband and wife, mother and fon, not liable for the debts o f each
other;
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Other; except in certain cates. The paramour of an adulterefs is Ii- 

able for the debts of her hufband. Payment to the heir of a deceas­

ed creditor. * - X w » - ' 2 7 1

C H A P T E R  VI. O n r e d R es s  f o r  .n o n p a y m e n t .------Campulfory

means of recovery ratified. Various modes of recovery. Treatment of 

a prifoner. Labour exacted from an iiifolvent debtor for the difeharge 

o f his debt: penalty for impofing an improper talk. Punifhment 

o f a fraudulent debtor. Renewal o f the contract in cafe of nonpay­

ment. A  contefted debt muft be proved. Fine for enforcing pay­

ment o f a doubtful demand. Penalties on parties eaft in court. Pre­

ference of creditors according to clafs, priority & c. Acquittance 

granted after payment. Authentication o f partial payments. Pe« 

nalty for refufing to grant a receipt. Means o f proof in contefted 

cafes. Duplicates o f unavailable documents. - M 345

V O L U M E  T H E  SECOND.

B O O K  II . On depofits, fate without ownerfhip, con­

cerns among partnersP and Jubtrallion o f  what has 
been given.

C H A P T E R  I. O n d e p o s i t s  a n d  o t h e r - b a i l m e n t s *

S e c t i o n  I. On the Several forts ofbailment, open, under Seal, Secret, 

mutual, for delivery, for ufe, for manufacture; and other trufts, to 

which the fame laws are applicable. The reftoration o f a depoftt 

whether attefted or unattefted, to the party himfelf, or to his heir 

after his death ; but not to his heir in his life time without his af- 

fent. The obligation o f .carefully guarding a depofit, and crime of 

neglecting it. Loft by the fault o f the depolitary, it muft be made 

good by him; but not otherwife; nor i f  the owner, warned of 

danger, perfifted in placing i t : he, by whofe fault it is loft, muft 

fuftain the lofs. * • * * * -  j

S e c t i o n
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■ S e c t i o n  II. On the recovery of a depofit from a bailee withholding 

i t ; of the value with intereft, i f  it have been abufed or loft by his 

fault. In both cafes fines to the king. A  falfe claim alfo punifhed 

by fine. Embezzlement under falfe pretences punifhed by corporal 

pains. Loans for ufe reftored when the purpofe is accomplifhed, or 

earlier if the chattel be wanted by the owner. Trial of contefted bail­

ment. A  thing bailed with an artift muft be made good by him, i f  

loft or fpoiled by his fault; or i f  loft by accident after the period 

agreed on, unlefs he had tendered it to the owner. 28

C H A P T E R  II. On s a l e  w i t h o u t  o w n e r s h i p .

S e c t i o n  I .  On the avoidance of fale without ownerfhip. Digreflion 

on fale of joint property by any one parcener, o f pledges by a credi­

tor, of diftrained property by the fovereign. Digreflion on proper­

ty in the foil, and revenue of the fovereign. In a fale without owner­

fhip the contract is null; and the owner fhall recover his chattel; 

the price fhall be refunded to the buyer; and a fine be paid to the 

k in g; when the feller has been convifled. Queftion on ftolen

goods. -  “ - - -  -  S3
S e c t i o n  II. On the juftification o f the buyer by producing the feller.

Elfe he muft reftore the goods without recovering the price, unlefs 

the purchafe was open and fair. A  purchafe in open market jufti- 

fies property; but a clandeftine purchafe is punifhable as larceny.

Fines on purchafers unable to juftify the purchafe ; punifhment o f a 

feller offending wilfully, or inadvertently ; punifhment o f a claim­

ant failing in the proof of his cafe. Suit between the claimant and 

feller, i f  found; between the claimant and buyer, i f  the feller be 

not found. Decifion arbitrary when the proof is inadequate. The 

lofs may be borne by both parties, if  both or neither are in fault. 

Fraudulent purchafe from the owner himfelf is criminal. Waifs, 

and unowned property. Fraudulent fales. - 8 5

C H A P T E R  III. O n CONCERNS AMONG P A R T N E R S .

S e c t i o n  I. On partnerfhip in trade and adventure. T he contribu­

tions and fhares o f partners regulated by their proportions of the ca-
* pital
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pital or by fpecial agreement. Difputes among them may be arbi­

trated by the reft of the partners. An accufation of fraud tried by 

ordeal. Accidental lofs borne by all the partners. What is loft by 

the-fault of one, muft be made good by him. A  partner claims a 

tenth part o f property faved by him. A  fraudulent partner expelled 

without profit. A  fubftitute appointed to a<ft for a difabled partner.

Care of the effects belonging to a deceafed trader. A  proportion 

may be referved by the king. I f  no heir appear, the king may take 

the efcheat. -  - - - - - 117

S e c t i o n  II. On partnerlhip amongpriefts. Another muft a<ft fo ra  

prieft difabled. Share o f aprieft who abandons work begun. Dif- 

tribution of fees among priefts. Rules concerning a prieft, who 

abfents himfelf. Fines for defertion o f priefts. Officiating priefts 

are hereditary, appointed for that turn, or voluntary. Diftribution 

of fees among partners. - ■ u 147

S e c t i o n  III. On partnerlhip in moneylending. The aft of one 

• partner is the aft of all. Penalty for refuting to join in the demand 

o f money jointly lent. Partnerlhip in agriculture. Partnerlhip in 

manufacture, arts and fo forth. Pay diftributed according to the 

Ikill and rank of the artifts. Partnerlhip in plunder. Robbers re- 

. ftrained. The law of partnerlhip extended to all cafes. - i8 l,

C H A P T E R  IV . O n s u b t r a c t i o n  o f  g i f t .

S e c t i o n  I .  On alienable property, one of four topicks included in 

this title. Gifts for religious ufes are irrevocable.. Eight or more 

things are unalienable. Queftion on a donation by one o f feveral 

coparceners : they may give or fell their own fhares. A  man may 

not give or fell his wife, fon, or whole eftate, without confent of 

parties. Digreflion on the gift of a fon for adoption. Queftion 

on the alienation of the whole eftate.' Immoveables and Haves at­

tached to the glebe fhould not be aliened. Digreflion on fucceflion 

of kings. An eftate may be given away in diftrefs. Queftion on a 

thing promifed. - _ _ _ _ _

S e c t i o n  II. On other topicks included in this title.------A r t i c l e  I.

On alienable property. Enough muft be referved for the fupport of 

* the



the family. Modes of acquiring wealth, and modes of fubfiftence: 

diftindtions in refpedt of thefe. G ift of property acquired by mar­

riage & c. Digreffion on the foundation of law. Exclufive proper­

ty of women. G ift of fpoil; of joint property. Form of donation. 

Penalty o f refumption. Reward of generofity. Queflion on a 

grant to a prieft. Queflion on gifts to take effe6t at a future time. 

Penalty for a breach of promife : a promife is a debt of confcience: 

but it fhould not be fulfilled if  made to an improper man, or if  the 

confideration be withheld. “

A r t i c l e  II. On irrevocable gifts. Benefit of gifts. Acknowledg­

ment to a benefa&or. - “ 29°
A r t i c l e  III. On void gifts. The a d  of one difturbed in his mind 

is null. Gifts by minors, &c. void. In diftrefs a coparcener may 

aliene the whole eflate. A  wife, a fon, and a flave have no exclufive 

property. G ifts by madmen and outcafts void j and gifts in ficknefs. 

Certain contrads are utterly null. Bribes fhall be refumed. Revo­

cable gifts. Reward of gifts. Gifts on illegal or miflaken confi- 

derations void. Unguarded words are vain. Punifhment of illegal 

gifts. - *  - - - 297

B O O K  I I I . On the nonperformance o f  agreem ents,&c.
C H A PTER  I. O n t h e  n o n p a y m e n t  o f  w a g e s  o r  h i r e .

S e c t i o n  I. On fervants and others bound to obedience. The title 

three fold ; definition of it. Five forts of fervants including flaves. 

Properly four fervants, a pupil, apprentice, hired fervant, and agent. 

Servants by clafs. Definition of pupil. He is bound to obedience. 

Litigation between him and his teacher, between hufband and wife, 

father and fon, mailer and fervant, inadmiffible. Chaftifement of a 

wife, fon, fervant and pupil permitted: a preceptor punifhed for 

ufing an improper inlfrument o f correction. The pupil muft give 

his gains to his teacher, and promote his benefit. Who may be 

taught. Apprentice defined. A  period fhould be fixed. Penalty 

for not inftrudting an apprentice. Idleness punifhed. He muft 

fulfil his time, giving to the teacher the fruits of his art. Three

hired fervants. Servants for pay and for a fhare o f profit. A n
•» agent

", '  -
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agent or commiffioned fervant. Diflindlion of work. Impure work

defined: it muft be performed by (laves. Fifteen (laves. An apbf-

tate (hall be enflaved. A  (lave for the fake of his bride. Servitude

for the difcharge of a fine. - * 319
S e c t i o n  II. On emancipation from (lavery.----- - A r t i c l e  I. On en-

franchifement o f (laves. Five (laves can only be emancipated by

the aft o f their matters. A  Sudra, though emancipated, is tti!l

bound to fervitude. A  foldier or a merchant fhould be fupported in

diftrefs and employed in the bufinefs o f his profeflion: but any

Sudra may be employed in fervile offices. A  (lave (elfgiven may

be reclaimed. Slavery by purchafe from a robber, or by force, is null.

A  (lave, faving his matter’s life, (hall be emancipated and rewarded.

Emancipation o f one maintained in a famine, and o f certain other

(laves. A pledged (lave redeemed by payment of the debt. Some

(laves redeemed by finding a fubftitute j others on relinquifhing the

confideration of fervitude. A  female (lave, bearing a fon to h r

matter, is emancipated. Form of manumiflion. A  (lave is deftitute

o f exclufive property. The wife o f a (lave becomes (lave to the

fame matter. - “ “  347
A r t i c l e  II. On perfons liable to (lavery. Slavery not permitted in 

the inverfe order o f clafles. Penalty for the ill employment o f  a 

man of high clafs. Punilhment for illegally enflaving a woman. 370 

S e c t i o n  III. On wages and hire. Wages regulated by agreement or 

by fixed rates; paid according to work done. Proportion o f the 

produce allowed to ploughmen, &c. Wages o f feamen. Care of 

implements intruded to a fervant. Penalty for negleft. Obligation 

to complete the work undertaken. Lofs, happening by the fault of 

the fervant, mutt be made good by him. Interett: on wages which 

are withheld ; a fine impofed. Hire o f dancing girls and harlots.

Hire of a houfe, cattle, and vehicles. -  - 37^

C H A P T E R  II. O n t h e  n o n p e r f o r m a n c e  o f  a g r e e m e n t s .—  

Colleges o f priefts and other communities. Fines for difobeying the 

chiefs of an affociation. Penalty for a breach of engagement in an 

affociation,* Punifliment of defertion and embezzlement. Confpi- 

, racies

■

i
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racies punifhed, and improper meetings repreffed, Penalty for re­

filling to affociate as ufual with another. Fraud on the revenue pu- 

nifhed. Property o f a community. A ll the affociates lhare the 

flock and debts while they remain in the fociety. - -  401

C H A P T E R  III. On r e s c i s s i o n  o f  p u r c h a s e  a n d  s a l e .

S e c t i o n  I. On refciflion o f purchafe. Form of delivery fix fold.

The title defined. When a purchafe may be refcinded. Time al­

lowed for examining commodities. Penalty on returning goods pur- 

chafed. Goods, fufficiently examined before purchafe, cannot be 

returned. Goods may be returned if  a concealed blemifh be dif- 

covered: but not a thing bought with known blemifhes. - -  423

S e c t i o n  II. On refciflion o f fale. A  compenfation muft be made.

Penalty for detaining goods after the price has been paid or tendered.

Penalty for refcinding the contraft. This law is extended to all con­

tracts. Forfeiture o f a tenth part by breach of contrail. On whom 

the lofs falls, if  goods be damaged. Punifhment o f frauds. For­

feiture of earned:. Refumption of a thing illegally fold. Fines on 

cheats. Punifhment of combinations to raife or forefiall the market. 

Regulation of market rates. Sale o f old apparel. Barter. - 434

C H A P T E R  IV. On d i s p u t e s  b e t w e e n  m a s t e r  a n d  h e r d s m a n .

S e c t i o n  I. On wages o f herdfmen and their duties. The rates o f

wages in^ind. Duties of a herdfman. Refponfible for cattle i f

loft by his fault. Defence o f cattle. Penalty for negleft. Thefe

rules extended to all cattle. Evidence o f the natural death o f

cattle. - - - „ _ _ .453
S e c t i o n  II. On fines for mifchief done by cattle. A  common pafture 

muft be left, proportionate to the fize of the town. Definition o f vil­

lage, town and city. Trefpaffes within the common See. not punifli- 

able, unlefs the herdfman offend wilfully. Fines and punifhment o f 

trefpaffes. A  fufficient fence fhould be made. Fines varying with the 

quantity of damage, with the forts of cattle & c. The owner is not 

anfwerable for the fault of the herdfman: but the grain damaged muft:

be made good. - -  . 4 6 4
%
S e c t i o n
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'"■ 'Se c t io n  III. On trefpaffes not finable. If the herdfman be difabled 

by unavoidable accident, neither herdfman nor owner is blamable. 

Confecrated cattle & c. exempt from penalties. The owner of cer­

tain cattle, as elephants, horfes & c. is not amenable. No fine for 

fmall animals generally ufeful, as cats &c. Cattle mull not be mal­

treated. - -  * 486

B O O K  IV . On the duties o f man and wife.

C H A P T E R  I. O N T H E  D U T I E S  OF  A HU S B AND .

S e c t i o n  I .— On the neceflity of guarding women, They muft ever be 

retrained. Their dependance is perpetual. Who are the legal 

guardians o f  women at different ages. The king is guardian on 

failure of kinfmen. Moral confcquence of mifcondudt. Power of 

a guardian. Negledt o f a woman reprehenfible; and punifhable. A  

woman fhould be married young: elfe die may choofe herfelf a huf- 

band. Defedts o f the female charafter. - - 493
S e c t i o n  II. On the method of guarding women. Conflant employ­

ment, confinement, & c. are means of retraining women. Laws con­

cerning children. The objedl of marriage. Honour due to women.

A  maintenance muft be aft’ured to a wife. Precedence of wives. A  

virtuous wife defcribed. Treatment of a perverfe wife. Averfion 

o f a wife juflified in fome cafes. Defertion forbidden. Punifh- 

ment of it. Banifhment of a wife permitted in fome cafes.

A  virtuous wife fhould not be fuperfeded by another. Punifh- 

inent of wickednefs and difloyalty. A  wife muft not be flain nor 

disfigured. Purity o f women. ^ ii

C h a p t e r  i i . O n t h e  d u t i e s  o f  a  w i f e .

S e c t i o n  I. On the condufl; enjoined to women, whofe prote&ors 

are prefent. Women fhould be ever obedient to their guardians ; af­

fectionate, cheerful, frugal, humble &c. Praife of virtuous women- 

Management o f houfehold affairs. Conftant duties. Model! beha­

viour enjoined. Faults of conduft. Ill fociety to be fhunned. Con- 

du<ft enjoined to married women. Reverence due to a hufband.

Reward
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Reward of fidelity and obedience. Punifhment o f difloyalty. Fine 

for mifconduft. - -  541

S e c t i o n  II. On the condudt o f women, whofe hufbands are abfent.

T hey fhould fubfiftby blamelefs arts, avoid fports, drefs & c. They 

muft live under control, with a guardian. » * -  561

C H A P T E R  III. O n t h e  d u t i e s  o f  a  f a i t h f u l  w i d o w .

S e c t i o n  I. On dying with or after her hufband, Future reward 

of burning with her hufband’s corpfe. It is an atonement for evil.

Reward of burning on a fecond pile upon news of the hulband’s death. 

Pregnant women and others not permitted to bum. A  prieftefs not 

permitted to burn on a fecond pile. Cremation may be delayed to 

give time to the widow. - 567

S e c t i o n  II. On the duties o f widows choofing to furvivetheir hufbands.

They muft praflife aufterities, avoiding certain gratifications. Re­

verence is due to faithful wives. By rigid conduct a widow at­

tains blifs. By a fecond marriage fhe forfeits it. -  - 575

C H A P T E R  IV . O n in c o n t in e n c e .

S e c t i o n  I. On the appointment of a wrife to raife up offspring. A  fon

may be procreated by a kinfman on the widow o f a ^S&dra after a

legal appointment. Such a fon is called fon of the wife. Afterwards

the kinfman and widow muft behave like father and daughter. . - 58 1

S e c t i o n  If. On the fame; and on fuch hufbands as may be forfaken

by their wives. Sinners and others may be forfaken, to take another

hufband for the fake of progeny. H ow long a woman muft wait for

her abfent hufband. The practice of raifing up iffue to a deceafed

kinfman is reprehended and prohibited in the prefent age, - 585

S e c t i o n  III. On fecond marriages. Diftin&ion o f twice married

women and incontinent wives. Their children are degraded; them-

felves defpicable and finful. A  woman muft not be given away

without her own confent. Certain women fhunned in contra&ing

marriages. Fine for giving in marriage a blemifhed damfel. Fine

for defamation. Marriage o f  a widow to the brother of the deceafed.
»

Her confent requifite. The receipt of a nuptial gratuity by the father

cenlured.
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cenfured. After a promife, a worthier bridegroom may be neverthe- 

lefs perferred. From certain men a damfel may be taken back.

Cafe of a damfel betrothed to two men; and cafe of long abfence of 

the intended bridegroom. Fine for abandoning an unblemilhed girl ; 

fine for giving a blemilhed damfel: fhe may be abandoned. Ble- 

miflies of damfels. Qualities requifite in the bridegroom. Mutual 

affedtion and fidelity of hufband and wife. * » „  592

V O L U M E  T H E  T H I R D .

P A R T  II. S U C C E S S I O N S .

B O O K  V, On Inheritances.

C H A P T E R  I. On p a r t i t i o n  o p  p a t r i m o n y .

S e c t i o n  I. On fucceffion in general.----- A r t i c l e  I. On property;

and on the transfer of it. The title of inheritance defined. Digref- 

fion on the nature of property. - - - -  I

A r t i c l e  II. On fuccefiion of fons. Male iflue by males inherit. 

Brothers may divide the eftate after the death of both parents ; but 

have no power over the eftate while the father lives, unlefs he be 

difqualified: they have not uncontrolled power even over their own 

acquifitions. The eldeft fon is manager in the abfence of the father ; 

and may continue fo after the death of the father : he is preeminent ; 

benefits his father; and fhould fupport the reft o f the brethren : vene­

ration is due to him. In his default, any capable brother may con­

duct the affairs. Heirs may either live together or make a partition. 21 

Sec t  i o n  II. On partition and on the portion of an elder fon. Partition 

may be made by a father if  the mother be old. Reafons for partition by 

a father : it may be regulated by his pleafure; he may referve any part of 

his own acquired wealth ; and give more to fome, and lefs to others : 

but none fhould be preferred nor excluded without caufe ; nor from any 

improper motive. Wealth gained by a common exertion muft be e- 

qually divided, T w o  modes of partition. A  legal diftribution made

by



by a father is binding on his fons. Portions dedu&ed for the eldeft 

and'other fons ; but not on a fecond partition after reunion ; nor if the 

eldeft fon defraud his brothers. Sons equal in clafs have equal fhares.

. Diftribution among fons by different mothers. Partition by allotting 

fhares to mothers for their fons. Partition among fons unequal in 

clafs. Seniority how determined in the. cafe of twins; and in low 

clalfes. Diftribution by fucceffive choice. Portion allotted to an 

unmarried After. The acquirer of property generally obtains a double 

fhare. The practice of deductions in right of feniority is now obfo- 

lete. - - - - - - -  3̂

C H A P T E R  II. O n t h e  d i s t r i b u t i o n  m a d e  b y  a  f a t h e r  i n

h i s  l i f e  t i m e . -------Alignment o f  maintenance to infants &c.

Grandfons entitled to the fhares of their fathers ; allotment of fhares 

to them and to great grandfons. Partition extends only to the fourth 

in defcent inclufive. Relation of Sapindas. Allotment of fhares to 

wives, to mothers, to grandmothers, and to lifters. Prefent to a 

fuperfeded wife. Perpetual union of hufband and wife. The 

father may give away at pleahire, or retain, property acquired 

or recovered by h im ; but over the landed patrimony the father and 

fon have equal dominion j it {hall be therefore equally divided ; but 

the father may referve two fhares. Period when partition may be 

made. Cafe of a fon born after partition. Claim of a father on the 

acquifition o f his fon. Any one o f  the coheirs may debar himfdf o f 

a fhare. Allotment to one, who is employed in the affiiirs o f the 

family. Queftion on the payment of debts. - - 87

C H A P T E R  III. O n p a r t i t i o n  a m o n g  b r o t h e r s .------ It fhould

be made amicably, after the death of the mother. They parti­

cipate equally in the aflets and debts after the death of both parents. 

Greater portion of a virtuous brother. Allotment of a (hare to a 

widow fuppofed to be pregnant. Equal partition of all property. 

Allotment to fifters for theexpenfes of their nuptials. Allotment for 

the completion of the religious ceremonies of brothers. A  coheir need 

not make good what he has expended during coparcenary. A  double

fhare

f ( S >  1ST
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Ihare o f wealth acquired is in general allowed to the acquirer. Diflri^
but ion among brothers unequal in clafs. Sons inferiour in clafs to 

their father are excluded from the inheritance of certain forts of pro­

perty. Allotment to a natural fon by a ''Sudra woman, and to fons 

begotten in the inverfe order of clafTes. Marriage with women of a 

different clafs is now prohibited. Claim o f a fon begotten by a

NSudra on his female flave. - «. » _ 3
'

C H A P T E R  IV-. O n s ons  l e g i t i m a t e  a n d  a d o p t e d .

S e c t i o n  I. On the feveral modes o f  filiation. Twelve fons enu­

merated. Six are heirs to their fathers only : fix are heirs to colla­

terals alfo. An adopted fon has no claim on the family and eftate of 

his natural father. Ceremonies neceffary to filiation; adoption of fons 

limited to their fifth year. Difcrepancies in the enumeration of fons. 325 

# S e c t i o n  I I .  On the fon begotten in lawful wedlock. Definition of 

legitimate birth. * .  _ „ _

S e c t i o n  III. On the fon o f an appointed daughter.------A r t i c l e  I.

On the rights o f an appointed daughter and of her fon. Each con- 

iidered as a fon.,; Their equal claim with a fon of the body. Ap­

pointment o f a daughter to raife up iffue to her father. Allotments 

to different fons. A  daughter s fon confidered as a grandfon in a 

male line. - - - - _ 2^Q

A r t i c l e  II. On the appointment of a daughter to raife up a fon to 

her father. Form o f an exprefs appointment. Implied appoint­

ment. *• -  2 66

S e c t i o n  IV . On the fon begotten on an appointed wife by a kinf- 

man : neceflity o f  a legal appointment and of ftrid adherence to the 

forms enjoined. Queftion on his prior right o f inheritance before 

the daughter’s fon. Excluded in certain inftances. Confidered as 

fon o f  two fathers, he is heir o f both. - _ _ *73
S e c t i o n  V . On the fon o f concealed birth. He is confidered as fon 

o f his mother’s hufband. An adulterine belongs to his natural 

father i f  known. Queftion on the claims of the hufband and of 
the natural father. - _ 2gg

S e c t i o n  VI. On the fon of a young woman unmarried. He is fifth 
# -

in
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in rank ; confidered as fon of his maternal grandfather, or as fon ol 

his mother’s fubfequent hufband. - 302 •

S e c t i o n  V il .  On the fon by a twice married woman. He belongs 

to his natural father. Adopted fons become fo by a fiction of law. 314 

S e c t i o n  V III. On the fon given. Power o f parents to give away 

a fon. Form of adoption. Queftion on the right of adopting a 

fon, if  a nephew be living. Adopted fons are entitled to a mainte­

nance ; and fhall inherit if  virtuous. Various forms o f adoption 

now forbidden, and this form only permitted. * - 320

S e c t i o n  IX. On the fon bought. The right o f fucceffion reftridted 

to fons equal in clafs. - ■ " * * • *  352

S e c t i o n  X . On the fon made by adoption* - -  -  355

S e c t i o n  XI. On the fon felfgiven. - + 357

S e c t i o n  X II. On the fon of a pregnant bride* - -  359

S e c t i o n  X III. On the fon rejedted by his natural parents. -  361

S e c t i o n  XIV. On the fon by a woman o f the fervile clals. - 364

S e c t i o n  X V . On the various fons already mentioned. The firft in 

rank takes the eftate and fupports the reft. On failure o f the 

firft, the next in rank takes the heritage. Adopted fons are fubfti- 

tutes for true fons. Male offspring required for obfequies & c. 366

V O L U M E  T H E  F O U R T H .

C H A P T E R  V . O n e x c l u s i o n  f r o m  p a r t i c i p a t i o n .

S e c t i o n  I. On perfons excluded from inheritance. A  vicious fon or 

brother, an outcaft, a profefled enemy to his father, an eunuch, a 

leper, a madman, an idiot, an impoftor* and a man bom blind, deaf, 

or lame, are excluded, but entitled to maintenance except the outcaft 

and his offspring. W ith the fame exception, their fons inherit.

Eight forts o f leprofy. Obfequies of outcafts and lepers forbidden.

Certain difeafes are tokens o f former fins. Impotence defined.

W ives and daughters of excluded perfons muft be maintained. Ex- • 

clufion of fons born in the inverfe order of clafles, or bom of any ille­

gal marriage. Hermits are excluded. Divorce of a wife illegally

efpOUfed*

r
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" efpoufed. Exclufioh of fpurious offspring. Separate claims of fons *** 
by different hufbands. - r

S e c t i o n  II. On things excepted from partition. The acquifition o f 

fcience is not divifible; nor the gains of valour & c. Acquifition o f 

learning defined. A  parcener need not give up his own acquired 

wealth. Property gained after inftru&ions received in the family is 

partible. Diftindtion depending on the ufe made of joint property.

A  gift' from affedtionate kindred becomes exclufive property. When 

acquifitions are {hared, a double (hare is allowed to the acquirer. 

Participation of an ignorant coheir in certain cafes. Gifts on account 

o f marriage. O f land recovered, a fourth part belongs to him, who 

recovers it. Acquifition o f valour. The eldefl fhares his gains 

with his younger brothers. Apparel &c. not partible. A  place of 

lacrifice & c. muff not be divided. Mode of diftributing that, which 

muff: not be divided or which is naturally indivifible. Rule refpedt- 

ing female flaves. - - - - - “ 35

C H A P T E R  V I. O n p a r t i b l e  p r o p e r t y .

S e c t i o n  I . On the partible refidue after paying juft debts, and ful­

filling legal promifes. Undue expenfes charged to the individual. 87 

S e c t i o n  II. On effedts concealed and on difputed partition.-------- A r ­

t i c l e  I. On the diftributien of effedts concealed. They mu ft be 

fhared when difcovered: the diftribution is fimilar to the origi­

nal partition. Punifhment for difputing a legal partition. In cafes 

of embezzlement mild methods fhould be firfl ufed. - _ 97

A r t i c l e  II. On dubious partition. A  former partition is proved 

by feparate adts of ownerfhip, or by evidence. Record o f partition 

defined. Pofieffion o f a part confirms a right to the whole. A  title 

. gained by long poffeffion, and loft by filent negleft. Order of 

proof in the cafe o f difputed partition. Prefumptive proof explain­

ed. - - - - - - -  109

C H A P T E R  VII. O n t h e  r i g h t s  o f  c o h e i r s .

S e c t i o n  I .  On their rights after partition;  their power of aliening 

their feparate fliares, even land and other immoveables. Claim o f a 

# fon
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fon born after partition preferable to the claim of the reft: par­

tition with fuch a fon. - - - - - 1 3 1

S e c t i o n  II. On the {hare o f a parcener coming after partition. He 

fhall obtain his Ihare ; but after the lapfe o f a certain fpace o f time, 

his right is forfeited by adverfe pofteflion. Confanguinity defined. 143

C H A P T E R  VIII. On c o l l a t e r a l  s u c c e s s i o n .

S e c t i o n  I. On fucceffion to the eftate o f a houfekeeper leaving no 

male iffue. I. Succeffion of the w id ow : her duties ; fhe has not 

power to give away the eftate ; after her demife, it devolves on the 

legal heirs o f her hufband. Diftinflions in refpeft of her prior right 

o f fucceffion. II. Succeffion o f a daughter: prior right of an 

unmarried daughter. III. Succeffion o f a daughter’s fon. IV . Suc­

ceffion of parents; queftion on the prior right o f father or mother.

V . Succeffion o f a brother; diftindlion arifing from reunion of 

brothers; claim of the whole, preferable to that of the half blood.

V I. Succeffion o f nephews. VII. Succeffion o f other near kinf- 

men. VIII. Succeffion o f maternal kindred. IX . Succeffion of 

diftant kinfmen. X. Succeffion of ftrangers, or efcheat to the king, 

on failure o f heirs. The king is guardian o f minors, widows, &c.

The heir muft perform obfequies. - - - 159

S e c t i o n  II. On the inheritance of anchorets and devotees. - 247

S e c t i o n  III. On a fecond partition after reunion. - . -  2 5 0

C H A P T E R  IX . O n s u c c e s s i o n  t o  f e m a l e s .

S e c t i o n  I. On the property of women. Their peculiar property is 

fix fold. The hufband has power over other forts, but not over her 

exclufive property except in certain cafes. After her, the legal heirs 

o f her hufband take what has devolved on her by his death. - 259

S e c t i o n  II. On fucceffion to the exclufive property o f a woman.-——  

A r t i c l e  I. On the fucceffion of her iffue male and female. Her 

fons and daughters are heirs. Unmarried daughters inherit before 

married daughters. Female iffue take certain forts of property. A  

daughter’s daughter is excluded. Forms of marriage. - 2 8 9

A r t i c l e  II. On thefucceffion o f other heirs. Diftin&ion of wealth
received
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received at nuptials. The hufband is firft heir in fome inftances, 

the father in others; but after her children. Brothers are heirs o f 

an unmarried woman; and of a married woman, who leaves no iffue.

Nuptial prefents revert to a bridegroom. Claim of filler’s fons & c.

Right of performing obfequies. - - ^og
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PREFACE O F  T H E  COMPILER.

H A V IN G  fa lu ted  the ruler o f  gods, the lord o f  beings, and the king o f  

dangers, lord o f  divine claffes, the daughter o f  the king o f  mountains, 

the venerable fa g es , and the reverend authors o f  books, I ,  Ja g  a n n a Tt ’h a , fun  

o f  R udra, by command o f  the protestors o f  the land, compile this book,

2. Entitled the fe a  o f  controverfial w aves, perfpicuous, diffufive, with its 

ijlands and gems, pleafingto the princes and the learned.

3 .  W h a t  is my intellect, compared with the facred  code? A  feeb le bark on a  

perilous ocean. The fav ou r o f  the fuprem e ruler is my fo ie  refuge in traverfing 

th a t ocean with this feeb le vejfel.

4. T h e  learned R A D a f c A m  a , G u r u p r e s h a ' d a  o f  p m  andfpotlefs 

mind, R a”m a m o h a n  a , R a" m a n i d ’ h i , G h a n a s y a m a , and G a n g  a -

DHARA,  a  league ofafiduous pupils, m uf effect the completion o f  this work, which 

Jh a ll gratify the minds o f  princes ; o f  this I  have unquejtioned certainty.

5 .  E m b a r k i n g  on ffip s , often do men undaunted traverfe the perilous deep, 

aided by long cables, and impelled by propitious g a les .
6. Having

1 __

( { ( I _____________________ l ^ T  .
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y. And having meditated their obfcure pajfages, w ith the lejjons o f  venerable 

teachers, the whole is now delivered by me.

B O O K

1 1 1  < * >  , « L
6 . H aving  viewed the title  o f loam  and, the reft as promulged by w ife legfla-.

tors in  codes o f law , and as expounded by fo rm er intelligent authors,
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B O O K  I.
O N  L O A N S  A N D  P A Y M E N T .

CHAPTER I.
ON L O A N S .

S E C T I O N  I .

O N  L O A N S  I N  G E N E R A L V

I.

NA R E D A : — W hat may, or may not, be lent, by whom, 
to whom, and in what form, with the rules for delivery 

and receipt, are held comprifed under the title o f  loans deli­
vered (  nnadana J .

“  B y whom,” as a creditor, a loan may be delivered or advanced; 

namely by a mercantile man and the like. “  To whom,” as a debtor; 

meaning to other perfons than women and the reft. “  In what form ; 

with a pledge previoufly taken and fo forth. “  What may be lent;” the 

excels above that, which ought to be appropriated to the fupport of the 

family and the like. All that is comprifed under the title o f  loans delivered.

A gain  : “  by whom,” as a creditor, a loan ought not to be delivered or 

advanced ; namely by a prieft or the like not fublifting by his own regular 

livelihood. “  To whom,” as debtors; to women and the reft. “ In 

what form ;” meaning clandeftinely. “  What may not be len t;” that, 

which only luffices for the fupport of the family and the like. All that is 

comprifed under the fam e title.

A gain  : “ by whom” a debt Ihould be delivered or paid; namely by the 

debtor. “ To whom ; ” to the creditor him felf not through his wife or the
B * like.



Eke. “  In what form with a writing previoufly executed and fo forth. 

“ What Ihould be paid;”  a debt contradled by th e p a rty  himfelf and the 

like. A ll that is  com prifed under the p refen t title .

A g a i n : “ by whom”  a debt need not be paid; by the great grand- 

fon of the debtor or his remoter defcendant. “  T o  whom”  i t  Jhould not 

be p a id ;  to the wife of the creditor and the like. “  In what fo rm ;”  

clandeftinely. “  W hat”  Jhould not be p a id  aw ay; the exclufive proper­

ty o f the wife and fo forth. A ll that is  com prifed under the p refen t title .

“  T h e  rules for delivery”  by th e cred ito r ;  the rules for advancing a loan 

on intereft; namely, what fort o f  intereft may be taken without a breach 

o f duty on the part o f the creditor. “ .And th e rules for receipt;”  the rules 

for receipt by the creditor at the period o f liquidation : thofe rules are the 

modes o f recovery confonant to moral duty and the reft. “  The rules for 

delivery”  by the debtor; the rules to be propounded for the difcharge o f 

debts, fuchas payment on demand or the like. “  The rules for receipt;”  

the delivery of ftipulated intereft and fo forth. A ll thefe titles o f forenfick 

conteft are comprifed under the title o f loans and payment: the particulars 

will be delivered under their refpe&ive heads; a little has been mentioned 

curforily in this place, to explain the import of the text.

Ort the reading preferred by Bhavadeva and others, y a fh a  bhav'ct in* 
ftead ofyafhdchctya t, th e fe n fe  is  f m i la r ; the loan, which may be advanced, 
is comprehended under the title of loan and payment-; this forms one mem­
ber of the fentence. So fuch loans, as may not be made, and fo forth, a re  

alfo com prifed under th e fam e t i t le : and the terms loan and debt may be 
underftood in the fecondary fenfe o f  a loan not actually advanced, or a debt not 

aftually contrafted.

A ccording  to the M ita cfh a rd , the title o f loan and payment is feven 

fo ld ; five fold in refpetft o f the debtor, and two fold in refpedl o f the cre­

ditor ; namely, in  refp eft o f  the la ft, the rule for delivery and the rule for 

receipt. This will be fubfequently explained * .

* See Chapter V. on payment of debts.

B u t

■ ^  v m- ' ■■ r  ■ ■■ ■ f. ■■ .'
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B ut the etymology o f the term rm adana is th is ; “  the complete deli­

very ( adana) o f a loan or debt [r ih d ), by whom, where, and to whom 

m a d e an appofition in the form called bahubrihi. By the term ,. “  com­

plete delivery,”  both the advance and repayment are expreffed. But, i f  

the thing lent be underflood, according to the rule, that “  neuter deriva­

tives from adtive words are fimilar to nouns denoting fubftance,”  the word 

rinadana only fignifies “  a loan or debt (r in a )  completely delivered ( adi- 

yam ana) ” being derived in the form o f appofition called carm ad'haraya.

Yet it may be alfo underflood in the fenfe refulting from appofition in the 

form called bahubrih i, ‘ ‘ the complete delivery o f a loan or debt, by whom, 

or in what place made.”  The application o f feveral fenfes to a wordly 

phrafe, through the ambiguity o f terms, is unexceptionable: it is according­

ly faid, that, “  in wordly matters, there is no objedtion to diflinguifh a 

phrafe according to the diflindlion o f inferible meaning and thefe, though 

words o f a holy fage, are fecular; for they are unconnedted with the Vkda.

I n the exprefhon, “  the loan ought not to be delivered or advanced,”  the 

word “  loan”  bears a fecondary fenfe; for it is connedtcd with the fecon- 

dary notion of the requefl w ithout the a riu a l advance o f  th e loan, and fo forth; 

and it does not denote what will be mentioned as the defined fenfe o f  loan 

or debt.

O t h e r  lawyers explain the title, “  receipt (d d d n a ) of a loan (r in a ) , by 

what mode o b t a i n e d another appofition in the form called b a h u b rih i: and 

the third or caufal cafe is ufed adjedtively ; thus the effential properties, 

with which the receipt of a loan is connedted, are feverally titles of loans 

received. Thofe effential properties are the creditorfhip o f a V aifya  or the 

like, the debtorfhip o f others than women or the like, feneration at the 

rate o f an eightieth part by the m onth, and fo forth : N a r e d a  alfo fpeci- 

fies, as comprehended under the title o f loans, the place where, or p erfon to 
•whom, the loan is made (I.)

I t  is faid, “  may, or may not, be lent; ”  but what is a loan ? the fage 
replies to that queftion; •

• II.
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II. o

Nareda :— T hat contra6l of delivery and receipt, which is 
made with a view to a gain by the lender on the principal 
fum while remaining with the debtor, is called a loan on 
intereft ( cusidaJ; and money-lenders acquire their fubftft- 
ence by it.

“ T h e  principal fum,” literally its continuance: the contract of deli­

very and receipt is made with a view to gain or increafe, fo long only as 

the principal remains w ith  the debtor. Thefe two, the words delivery and  

receip t, are in the paffive form. The loan is delivered by the creditor with 

a view to a gain on a durable capital, and is received by the debtor with a 

ftipulation to that effedt. When it bears no intereft, then the term “ loan” 

is employed in a fecondary fenfe ; f o r  a fubfiftence is not thereby gained.

A s e c o n d a r y  notion, or quality, isftated, in the fourth ledture of the 

N yaya  * , to be that which is neceflary to the exiftence affirmed f .  That, 

which is given, is received back ; or fomething of the fame kind in  i t s f e a d z  

hence what is advanced for the purpofes of traffick, is not a loan.
W cHESPATI MISRA.

“  T he principal fum;” the continuance of the money lent. “ A gain ; ” 

the acquifition of money or the like. The very loan, which is advanced 

luy rbe owner or creditor with a view to that, is received by the ufer or 

debtor.
The R etnacara.

C o n s e q u e n t l y , that property, which affords again ftipulated incon- 

fideration of its remaining f o r  a tim e with the debtor, is a loan; or that, 

which produces a gain by being advanced to remain with the debtor, is a 

loan. Such is the definition of loan. A full account of this will be deli­

vered in another work.

* Treatife ofGoTAMA on dialeftick philofophy. 

t  Effential, not adventitious, to the fubjeft.

W h e n

.
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W h p  intereft is not borne, the word “  loan,” or debt, is employed 

only in a fecondary fenfe; for money-lenders do not acquire their fubfiftence 

by loans without intereft: and it is employed in a general and fecondary 

fenfe in the phrafe “  a loan ftiall be given”  and in this “  he, who takes 

the abets, ftiall be compelled to pay the debts”  and in other inftances.

‘ What is neceflary to the exiftence affirmed,’ refers to the agreement, that 

“  the debt ftiall pofitively be repaid :”  and this extends to other things, 

as paym ent on demand and the like. Such is M isra’s opinion.

B u t  we maintain this definition ; money, advanced with a view to the 

future revived  property o f the creditor, and to his gain by means of in  ̂

tereft or the like, is a loan ; for, even without intereft, there may be 

friendffiip gained or the like. The term is not employed in a fecondary 

fenfe: friendffiip and the like are comprehended in the phrafe, “  the ac- 

quifition o f money or the like.”

“  T he continuance o f  the p rin cip a lfu m  its remaining with the debtor >

its being unrepaid, and fo forth. ‘ So long only as the principal remains;’ 

lince the term “ only” excludes any other fuppofidon, intereft is not obtained 

if  the principal Turn be wanting. But, as for what is advanced for the pur- 

pofes of traffick, there is not any non-repayment; for the exadt meaning of 

non-repayment is, that, after the creditor’s property has ceafed by the adl o f  

delivering the thing lent, neither the thing it/elf, which had been his property, 

is ultim ately reftored, nor an equivalent immediately given. Or elfe, the ad­

vance of the principal may be fignified by the expreffion, “  fo long only as 

the principal r e m a in s fo r  it ffiows an infeparable relation.* In traffick and 

the like, the employment of a man’s own property with a view to gain is ac­

knowledged; not the employment of another’s property. According to M is R a , 

gain confifts in the excefs above the principal held as a man’s own property.

But we explain “  the principal fum,” its continuance, w hile it  is held as 

property by the creditor in reverfon , and by the debtor in pojfejjion. “  W ith a

* In 1 gick anyway a and •vyatmea; the firft is the relation of events, of which whenever one occurs, 
he other alfo occurs; the fecond is the connexion of circumtlances, of which when one occurs not, the 
other alfo does not occur.

C * view
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view to a gain;” under the term “  gain” are comprehended the intereft received by 

the creditor, friendfhip gratified, duty fulfilled, or the like 5 it alfo comprehends 

the debtor’s enjoyment of the thing lent and the like. Hence the expofition 

of the R etn a ca ra , “  the acquilition of money or the like:” it is not there faid 

“  received by the debtor,”  but “  received by the ufer;”  nor is it clearly 

fhown, that the expreffion, “  with a view to gain, fo long only as the prin­

cipal remains w ith the d eb to r ’ '' is that form of fpeech which is named S a p ti- 

m i ta t -purufha. * It appears, therefore, that a loan or debt is money con­

nected with a gain allow ed in confideration of the creditor’s property in i t ; 

on the notion, that, becaufe the money was the property of that man, 

therefore the gain is his. Or it may be “  money connected with a 

gain allow ed in confideration of the debtor’s tem porary property in it.”  

Or, if the appofition be thus explained, “  with a view to the permanence o f  

the ca p ita l and to a gain,”  the permanence of the capital denotes the future re­

vived property of the creditor, and gain fignifies intereft received, duty f u l ­

fille d , or the like. Confequently the word “  loan” is not employed in a fe- 

condary fenfe, even where no intereft is borne ; for the phrafe, “  money-len­

ders acquire their fubfiftence by it,”  relates folely to loans bearing intereft • 

and the tranfaflions of commerce and the like conned a price with the thing, 

and a commodity with the purchafe : it is not cuftomary in traffick to make a 

diftinCtion, “  this is the principal fum, this the increafe:” therefore a capi­

tal fo employed is not a loan.

I t  fhould be here noticed, that, in the firfl place, the borrower afks for 

money; next the lender gives the money, faying or thinking “  fo much inter­

eft m uflbe paid, and the principal fum be repaid property is thereby veiled 

m the ufer or debtor; for the verb “  give”  fignifies an adt veiling property in 

another, after annulling the agent’s own property. Hence, if  the debtor 

happen to lofe that money, the lofs does not fall on the creditor; and, fro m  

the fam e caufe, the debtor may at pleafure difpofe of what he has borrowed. 

Afterwards, fince, by reafon of the agreement made, the amount of the prin­

cipal fum mull be repaid with intereft, or an equivalent be given, the credi-

Appofition of terms, where the laft is chiefly confidered, and which is refolvable into the feventh
cafe. The compound Jl'hdna labha has been thus refolved into J i’hani Jalye va labha, gain, only if the
capital remain.€

tor’s
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tor’s property is revived  by payment made by the debtor; or if he refufe to pay 

it, the debtor commits a fin and is liable to punifhment. Creditorfhip and 

debtorfhip are diftinguifhed by fome peculiarities ; the definitions are not

therefore identical:* it is the fame in fpeaking of undivided brethren and the
*

like.-f* The delivery of a loan or debt ( rinadana)  is a phrafe, not a compound 

word. T o enlarge would be fuperfluous.

Is not loan on intereft ( cusida) ,  inftead o f loan generally fr in a ) , explain­

ed by fuch a definition ? This queftion is anfwered by the following text.

III.

Vr ihaspati :— T hat loan ( nnaJ, which, increafed to four 
times or eight times the principal, is thus received back, 
without apprehenfion of fin, from an abject or diftreffed 
perfon ( cutfita and sida), is called a loan on intereft (cu­
sida J .

“  F rom an abjeft or diftreffed debtor from a debtor who is an outcaft or 

otherwife abjedt, or who is indigent or otherwife diftreffed. What is re­

ceived back with intereft from fuch a debtor without apprehenfion o f fin ; 

without fear of any confequent fin (for fuch receipt is no acceptance o f 

gift from  an unworthy perfoti). Hence a loan f  rin a) is called a loan on in­

tereft (cusida).

I n this inftance there is only the fin of diftreffmg a miferable perfon; but 

there is none, if his mifery were merely pretended : and even if  he were 

really diftreffed, the creditor may confer a benefit by prolonging the term of 

the loan or otherwife : and fuch is the pradice.

S h o u l d  the principal fum only be received back, or fhould it be receiv­

ed with intereft ? On this point the fage fays, “  increafed to four times or

\

* Atmafraya;  identical. Such definitions are faulty ; as A fon of B, and B father of A. 
f  Apparently liable to a fimilar objection, that they can only be thus explained; undivided 

brethren are thofe who have not made a partition ; and divided brethren are thofe who do not remain 
in coparcenary.

eight
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eight times the principal.” The word “  or ” is indefinite j it alfo fuggefts 

a debt doubled or the like. Hence it has been already faid, “ what is re­
ceived back with intereft.” Loans quadrupled and the like will be ex­

plained under the head of limits of intereft.
*

Since the words rina  and cusida, are ufed fynonymoufly, the definition 

of cusida is alfo the definition of rina.: and that is made evident by N a - 

r e d a  (I & II). The other text (III) only {hows the verbal derivation of 

the word cusida. This expofition conforms with the opinion delivered in 
the R etnacara. The definition of the word rin a , which occurs in the firft 

text (I), is well delivered by a text of N a' reda  (II), although the term 

be changed in that text. But the word cusida is formed adverbially (fro m  

the p a rticle cu and noun sida).

By whom a loan fhould be advanced, N a' reda declares in the conclud­

ing part of the text quoted (II) ; money-lenders acquire their fubfiftence 

by it. The caufal has the fenfe of identity ; “  even that is their liveli­

hood.” Or the word fubfiftence ( v r i t t i )  in a neuter fenfe, may fignify th e ir  

mode o f  exigence. Money-lenders are men of the mercantile clafs $ accord­

ingly Y a j n v a w a l c y a , in the chapter on modes of fubfiftence, fays,

Y ajnyawalcya :— Money-lending, agriculture, traffick and 
attendance on cattle are declared to be the proper Jubfifi- 
ence of the mercantile clafs.

“  M o n e y - l e n d i n g  placing money at intereft. “ Traffick j” living 

on the profits of purchafes made at a fair price.

The D ip a ca licd .

V.
Menu :— T he king fhould order each man of the mercantile 

clafs to praftife trade, or money-lending, or agriculture 
and attendance on cattle; and each man of the fervile 
clafs to aft in the fervice of the twice-born.

The
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T hep king fhould compel a man of the mercantile clafs to pradtife tradd, 

money-lending, agriculture, or attendance on cattle ; and a man of the fer- 

vile clafs to adt in the fervice o f the twice-born. I f  they refufe to do fo, 

they fhould be amerced by the k in g: on that account, only, it is mentioned 

in this place ( in the Sth chapter, on judicature; and on law , private and cri<- 

minal) .

CULLUCAEHATTA,

T he meaning is, that the expreflion, “  the king fhould compel thenri 

to pradtife & c .5> implies, that they fhould be amerced, i f  they refufe to do 

fo. But, i f  a Vaifya do not pradtife rhoney-lending through apprehenfions 

entertained by him, that the loans will not be fubfequently repaid, he 

lhould not be fined. Since it is declared by M e n u , that an Ambafht'ha 

fhould live by curing diforders,* but, Jince men o f  mingled births may follow  

the occupation of their mother's clafs, an Ambafht'ba, adopting the profeffion 

of the mercantile clafs, fhould not be fined if  he do not pradtife money-lending.

To enlarge on the fubjedt of fines, which have been incidentally mentioned, 

would be fuperfluous.

For the fake of conferring benefits and the like, any proprietor o f wealth 

may lend money \vithout intending to obtain intereft, for that is not prohi­

bited. By thole who may pradtife money-lending a fmall part only o f their 

wealth ought to be len t: this being incidentally mentioned, B h a v a d e V a 

cites the Marcandeya purana, on the fubjedt o f what may not be lent*

VI.

Marcandeya Purana: —• A prudent man fhould let apart 
a fourth of his property for pious ufes zuith a view to another 
world; and apply half to his own fubfiftence, and to con- 
llant and occalional rites;

2 He lhould augment the remaining fourth of his property,

* Chapter io, v. 47,

D . or
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or half of half, making it his capital: the wealth o f him, 
who a6fs thus, becomes productive.

The meaning is, that the whole property fhould not be lent: and, if the 
eftate be fmall, and the family be barely maintained from it ; in that cafe 

no loan ftiould be made. Such is the afcertained fenfe of the text. But, if 
the means o f fubftftenee cannot be provided by the purfuit o f their own pro- 

feflion, even priefts may place money at intereft : this V r i h a s p a t i , 

quoted by Bh avade' va, declares.

vii.
V rih a spati:— A twice-rorn man may praCtife money- 

lending, agriculture or trade, not conduced in perfon; 
and even praClifmg them in perfon, during feafons o f  
extreme diftrefs, he is not tainted with fin.

2 . H aving received gain, let him honour the progenitors 
o f mankind, the deities and priefts; when they are fatisfied, 
no doubt they deprecate that offence committed by him.

T he word twice-born concerns a man of the facerdotal clafs; for it is 

faid, “  he is not tainted with f i n i f  it concerned a man o f the commer­

cial clafs, it would be fuperfluous to fay, 4‘ he is not tainted with fin ; ”  for 

it is not fuppofed, that a man of the commercial clafs fins by praddfing 

money-lending. Men o f the military clafs may alfo pradife money-lend­

ing in feafons o f diftrefs, for M enu fays, “  but a Brahm ana and a CJha- 

triyat obliged to fubfift by the ads of a Vaifya, & c .” * I f  they can fubfift: 

by their regular profeflion, priefts ought not to rely on money-lending for 

a livelihood, fince a text o f  M enu declares,

B ut, among thofe fix aCls of a Brahmana, (•reading and teaching 
the Vedas, Jacrijicing and ajjijlin g to facrifice, giving and ac­
cepting), three are his means of fubftftenee; aftifting to fa­
crifice, teaching the Vedas, and receiving gifts from a pure 
handed giver.d

____ 0 _____ _____ _________ __ _______ ___ ____________ ____________________ _
* Chapter 10, v. 83. + Chapter 10, v. 75.

A nd
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AND»becaufe Menu reprehends the occupation of a Vaifya followed by a.

Brahmana ;

His own office, though defe&ively performed, is preferable 
to that of another, though performed completely; for he, 
who without necejfity lives by the a£ts of another clafs, im­
mediately forfeits his own.

H is own office (which ffiould regularly be difcharged by him), however 

defectively it be performed, is preferable to that of another though fulfilled ;  

becaufe he, wbo lives by the adds of another clafs, inftantly falls from his 

own : this inculcates the neceffity of avoiding fiich offences.

CuLLUCABHATTAi

H ere  it ffiould be underftood from the expreffion, t( he, who lives by the 

adts of another clafs,” that fuch a pradtice, whether in perfon, or not in per- 

fon, is reprehended. It is alfo the opinion of eminent lawyers, that penance 

muff be performed for exceeding the rate o f an eightieth part and the like, 

by taking greater intereft in a feafon when no diftrefs is experienced. It 

would be vain to difcufs further the fubjedt of livelihood.

Money- lending may be alfo pradtifed by a Sudra in times of diftrefs; for 
Y a jnyaw alcya  authorizing traffick, and the Nerajinh a purana  authorizing 
agriculture, which, it may be inferred, are accompanied by money-lending, it
is a reafonable indudtion, that money-lending is alfo authorized : and, accord-

\

ing to the opinion of Va"ciiespati Misra, it appears, that a Sudra may 

receive a gain.

Y a j n y a w a l c y a  :— a 'Sudra ffiould ferve twice-born m en; 
but, if he cannot thus fubfift, he may become a trader.

T he Nerafinha P u ran a:—  U n a s k e d  he ffiould give alms to 
priejis, and rely on agriculture for his fubfiftence.

B y  whom a loan may be made, and by whom it may not be made, have 

been both curforily explained. SE C T IO N  II.
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S E C T I  O N II.

O N  T H E  S A M E ; A N D  O N  T H E  FO R M  O F T H E  CO N TR A C T.

A R T IC L E  I.

ON THE IMPROPRIETY OF LENDING TO CERTAIN PERSONS.

VIII.

C a' tyaYana :— L et no man lend any thing to women, to 
Haves, or to children: whatever thing of value has been 
lent to them, the lender cannot in general recover without 
the affent o j their guardian or mafier.

N o t h i n g  fhould be lent to women, becaufe they are unable to repay i t ; 

for it is recorded, that they have no property exclufively their own (Book II. 

Chapter IV. v. L V I.) . May not their debts be repaid by their hufbands ?

This fhould not be affirmed, for it is confuted by a text o fY a"jn y awalcya , 
Which will be quoted. It fhould be here underflood, that a widow has pro­

perty in the wealth fhe pofTefTes ; but, fince fhe is very helplefs, and only 

fupports herfelf on the abundant wealth before acquired by her hufband or the 

like, out of what funds can fine repay the loan ? From this apprehenfion, 

nothing fhould be lent even to widows. But, if there be any certainty of repay­

ment, then a loan may be made; for this text is only a rule of ethics: and fince 

a loan may be fubfequently repaid by her fon, there is no objection againfl a 

loan made to a woman who has a fon, whether fhe be a widow or have a 

hufband living. Nor do we fee any objection againfl loans made to women, 

who have feparate property, on the mortgage of their immovable property. A  

debt, contracted by a woman, whofe hufband is abfent, for her food and appa­

rel, or for the fupport of her fervants, mufl be repaid by her lord; and debts, 

contracted by the wives of herdfmen and the like, mufl alfo be repaid by 

their hufbands : we hold it a rational opinion, that there is no objection 

againfl lending money to thofe women.

N o t h i n g  fhould be lent to Haves, becaufe they alfo are declared to have no

property
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property exclufively their own, by the text above quoted. Here a man’s own 

Have is meant; he ffiould not therefore lend any thing to his own Have ; for 

what that Have acquires, belongs to the majler himfelf. This rule may be appli­

cable to flaves bought; but why fhould not loans be made to hired fervants, 

for the loans may be repaid out of their wages ? Such a doubt fhould not be 

entertained : fince a fervant only maintains his family with difficulty out of 

trifling wages, whence can he repay a loan ? But there is no objection againft 

loans made to fervants hired on great wages ; and the practice o f  m aking fu c h  

loam  fubfifts amongft excellent perfons.

Neith er  fhould a man lend any thing to the flave of another, becaufe 

all his property is dependant on his mailer : if, therefore, a man do lend any 

thing to the Have of another, it cannot be demanded from his mailer. But, if 

the flave of any perfon alk a loan in his mailer’s name, and it be afcertained 

that he alks it for the fupport of his mailer’s family, in that cafe a  loan may 

be made; for it is declared by a  text of C a t  y  a y  a n  a , that f u c h  a  debt 

mull be difcharged by his mailer.

IX .

Catya yana:— B hrIgu ordained, that a man fhall pay a debt 
contrafted in his remote abfence, even without his affent, 
by his fervant, his wife, his mother, his pupil, or his fon: 
provided it were contracted for the fubfiftence of the family.

B ut when a loan is alked by a fervant on his own account, whether he 

belong to the lender or another perfon, it may be given on the pledge of his 

w ages; this will become evident on the further difcuffion o f the fubjed : 

thefe texts will be explained and difculfed in another place; to enlarge would 

be now fuperfluous.

A  youth is a minor to the end of his fifteenth year, as we lhall fhow in 

the chapter on the payment-of debts. Nothing fhould be lent “ to children 
this intends generally any perfon incapable of civil ads, and comprehends 
idiots and the like. I f  there be guardians of the minors and the reft, name­
ly their maternal uncles or the like ; and thefe take up a loan from a money­
lender, for the benefit of the minor or other ward, executing a deed in tlje ward’s

E name
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name and their own; in that cafe the loan may be legally advanced after 

afeertaining that the guardian does not a& fraudulently : although no text 

occurs to this purport, it is proved by the frequent pradice o f good men. 

Afterwards, when the minority expires, the creditor may recover the debt 

from that youth ; but, while the minority lifts, he could only recover it 

from the taaternal uncle, or other perfon entitled to a d  as guardian. This 

fhould be obferved by the wife.

R e v e r e n d  perfons, as fpiritual parents and the like, to whom harfh 

difeourfe cannot be addreffed, and who cannot be fued in the king’s 

courts of juflice, may be comprehended under this text, by confidering 

“  Children ” as an inftance adduced of a general meaning. Confequently, 

to them alfo nothing fhould be lent; but a perfon, who poffeffeswealth, muff 

maintain them, elfe he would fail in his duty.

X

N areda to I ndra, in the Herivanfa: — No man, O thou 
fubduer of foes, fhould have pecuniary dealings with him, 
from whom he defires much affe&ion, nor vifit his wife in 
his abfence.

“  His ”  muft be fupplied.

B h a v a d e ' v a .

« P e c u n ia r y  dealings”  j the advance or acceptance of aloan j it may alfo 

be underftood o f depofits and the like. The motive fo r  avoidingfuch tranf- 

aftions is the apprehenfion o f forfeiting friendfhip. But a diftindtion will 

be mentioned in another place; It is deduced from the obvious fenfe of the 

texts, that a loan may be made to any other perfon except thofe to whom it 

is forbidden to lend any thing.

A R T IC L E
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A R T I C L E  II.

OA T H E  C O N T R A C T  O F  L O A N .

XI.
V rihaspati, quoted by B havadeVa, V a'chespati, and 

ChandeTswar a : — A Prudent lender Ihould always deli­
ver the thing lent, on receiving a pledge of adequate value 
either to be ufed by him, or merely kept in his hands, or 
with a fufficient furety, and either with a written agree­
ment, or before credible witneffes.

A n y  o f  thefe, by which confidence may be given, to th e lender, Ihould be 

furnifhed. They are mentioned generally.

M l S R A i

T he word here employed intends comprehenfive illuflration. If, there­

fore, the lender have in his power, by bailment or otherwife, proper­

ty o f more than adequate value belonging to the borrower, this fecurity 

is alfo intended by the text. In like manner, where land belonging to any 

perfon is taken by another for the purpofe o f tillage, i f  the landlord afk 

a loan o f the cultivator, and he advance the loan even without receiving a 

mortgage of the land, in that cafe, although there be other creditors, the 

cultivator, and no other creditor, takes the produce o f that land until his 

loan be difcharged : fuch is the practice. So, i f  the hufbandman afk a 
loan o f his landlord, the landlord, who' advances a loan to the hufband­

man, and no other creditor, feizes the produce of his land, at the time 

of gathering the harveft, for the payment o f the loan he has advanced : 

this cuftom alfo fubfifls in this country ; and on this point there is alfo 

the authority o f a text o f C a ' t y a ' y a n a  ( C C L X X X I) ;  for thereis .no 

objection to confider land and the like as comprehended, in that text, un­

der the word “  capital.’1 This will be difcuffed under the head of pay-, 

ment o f debts : but hence it appears, that land or the like, on which there 

is fuch a lien, may be included in the terms o f  the text. So, in other cafes 

alfo ; for it only intends fome ground of confidence in future repayment;

,t ft
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**■ A p l e d g e  of adequate value by the price or ufe of which the debt 

may be difeharged with intereft: fuch a pledge, whatever it be.

It relates both to the pledge to be ufed and that to be merely 
kept in his hands. The ufe of this condition, that it Jhould be o f  adequate 

value, is obvious. Both names for a pledge {adhi and bandha) are' employed 

by V r rltASP A Ti, in a text which will be quoted ( L X X X ) ,  as bearing the 

fame fenfe : but here a diftindtion appears to be intended by the feparate 

mention of them. That diftindtion, on the concurrent opinions of C han-  

d e s w a r a , V a' c i i e s p a t i , B havade' va and others, isasfollows: “ A d h i” 

is a pledge to be ufed ; fuch as- land pledged with its produce; a cow, a 

female buffalo or the like, with' her milk y a tree or the like, with its fruit y 

an elephant, a horfe, an ox or the like, to be ufed. for burden ; diftinguifh- 
ed by this circumflance, that they are not neceffarily impaired by ufe.

“ Bandha” is a pledge not to be ufed, but merely kept y as a copper caldron 

or the like, a mafs of iron or ingot of gold and the like y diflinguifhed by 

this circumflance, that (hey are, or may be, impaired by ufe. This will be 

explained at large in the chapter on pledges. It may be noticed by the way* 

that a thing pledged fhould not be hypothecated by the creditor to another 

perfon as fecurity for a debt contradted by himfeLf.

“  W i t h  a  fufficient furety y”  with a g o o d  fponfor t  one, by whom the 

fum can be paid.
B h a v a d e ’v a .

T he fufficiency of the furety confifts in his power to enforce the pundtu- 

al payment of the money.
C h a n c e  s w a r a .

B y  thefeglojfes both the furety for the advance, and' the furety for repayment, 

are deferibed. One gives fecurity againft the abfeonding of the debtor; he is 

fur-ty for appearance, and makes a promife in this form, “  I will produce 

this man He, in confidence of whofe affurancc a loan is advanced to any 

perfon, is fponfor for honeily; he affirms “ this perfon is unexceptionable’*. 

The fufficiency of the fir ft o f thefe con fills in his ability to produce the man 

if  he abfeond y or, by keeping in  -mew the debtor’s property, to diftrain his

effedls;
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eiFeds; and fo forth. The fufficiency o f the laft confifts in his fkilful 

judgement o f a man’s veracity, and fo forth. The fufficiency o f all fu reties  

eonM s principally in wealth adequate to make good the debt. According­

ly  this is actually expreffied by Bhavadeva. But, in fadt, honefty ffiould 

be confidered as a requifite to the fufficiency o f a furety ; for much time 

would be wafted in litigation, i f  a diffioneft furety were accepted. It 

ffiould be underftood, that a perfon, fuch as a fpiritual parent, from 

whom money cannot be recovered by harlh importunity and other compulfory 

methods, is not a fufficient perfon in a matter o f furetyffiip, however venera­

ble he be. O f  this wife perfons may judge from the fim ple exertion o f 

their own intellect. A  text o f Vr ih a spa t i (C X L II) is authority for 

diftinguiffiing four fureties. That text is explained in the chapter on fureties.

“  W i t h  a written agreement’’ (XI) i with a written contract of loan i 
fuch a writing is noticed by Vr xhaspati cited by BhavadeVa .

x i i.
Vr ih a sp a t i:— T hat mutual inftrument, which is executed 

when the loan is delivered and accepted, is called the writ­
ten contraft of loan.

T he w ill to make and receive a loan is the caufe o f  the contra^} ,  The 

conftrudlion therefore is, “  when the loan is delivered and accepted by 

the will o f t h e  parties refpedtively”  & c. What kind o f writing ffiould be 

g iv e n ,  is declared b y  N a' r e d a  quoted in the Vyavahdra-tatwa.

X III,

Na red a :— W ritten evidence is declared to be of two forts; 
tfie in tJie handwriting of the party himfelf, which 
need not have fubfcribing witnefles; and the ft c o n d , in that 
of another perfon, which ought to be attefted: the vali­
dity of both depends on the ufage eftablifhed in the country.

A n inftrument in the handwriting of the party himfelfis good evidence, 

even though it be unattefted; and, in that of another perfon, if attefted :

F fuch
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fuch is the conftrudion o f  the tex t  by there lative order o f  the term *. “  On 

the ufage o f the country on fuch ufage in refped of writings, as fubfifts 

in each country : on th a t ufage th e validity  o f both depends; namely o f an 

inftrument in the handwriting o f  the party himfelf, and of one in the hand­

writing of another perfon.
The V yavahara-tatw a,

“  E ven though it be unattefted this expreflion fuggefts, that an attefted 
inftrument in  the handw riting o f  the party  is alfo included, under th is  te x t, 

as a valid document. Thus the fenfe is, that any attefted writing is good 

evidence; and one in the handwriting o f the party himfelf is good evi­

dence, even though it be unattefted. But in fad  it is the pradice o f our 

country to call to witnefs the divine form o f juftice (S ri D h e r m a ) on 

fuch writings. A n inftrument in the handwriting o f another perfon 

ought to be attefted ; and there the witnefs Ihould be human : but even 

to fuch writings it is ufual to atteft the divine form o f juftice. However, 

Ihould the party deny an inftrument in the handwriting of another, and to 

which the name o f juftice is fubfcribed as fo ie  witnefs, how can the judge s 

doubts be fatisfied? The ingenuous evidence o f witnefles Ihould therefore be 

adduced to prove an inftrument drawn in the handwriting o f another perfon.

Is not the fcribe himfelf fuch com petent evidence ? This Ihould not 

be objeded; for Y a' j n y a w a l c y a  declares dubious the evidence of lefs 

than three witnefles : and properly thefe witnefles fhould be o f the fame 

clafs with the party ; but, i f  that cannot be, they may be of other clafles.

X IV .

Y a’jnyawalcya :—T here fhould in general be three witnef­
les; perfons, who take delight in acts ordained in the Ve­
da and in facred law books; and properly, they Ihould be 
of the fame fex and clafs with the party, for whom they 
give evidence: but, if that cannot be, thofe of all claffes 
may be examined. *

* The firft and laft parts only of this text were cited ; I quote it at large from other digefls.

• Here
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H e*re it fhouldbe noticed, that attefted writings only ought to be given ; 

for, although Y a' j n y a w a l c y a  (X V) declares an unattefted inftrument in 

the handwriting o f the party himfelf fufficient evidence, yet he alfo de­

clares it to have no validity i f  it were obtained by force or fraud : when, 

therefore, a judicial proceeding is fubfcquently h^ld, fhould the defendant 

plead, that it was obtained by force or fraud, then the arbitrators and the 

king may doubt its validity. For this reafon a writing, which has fub- 

fcribing witneffes, is preferable.

X V .

Y a-jnyawalcya:— B ut every document, which is in the 
handwriting of the party himfelf, is confidered as fuffici­
ent evidence even without witneffes, unlefs obtained by 
force or fraud.

“  Upadhi ’ here lignifies fraud.

‘ S uch ufage in refpetft o f writings, as fubfifts in each cou n try*:’ in 

fome countries the practice is as follows. After an aufpicious term {as Sri,) 

preceded by an epithet allufive to memory {as fmaranasila), the name o f the 

lender is written in the feventh cafe and plural number ; and the name o f the 

borrower is inferted with the termination o f the fixth cafe before the word 

“  ufer ”  or borrower {C'hadaca.) Next, the word “  Cafya ”  is written; 

after which a word expreffive o f bond or obligation for debt is inferted, 

and declared by the word “  this ”  fubjoined. Next, the meaning o f the 

parties is Hated, the ftipulation of intereft, the promife o f payment, and a 

binding claufe; then, after dating the inftrument by the folar month and day, 

the debtor’s name is again written, with the termination of the fixth cafe, on 

the right hand fide o f  the paper ; and the defignation o f place is added. The 

names o f the witneffes are written on the back o f the inftrument. “  T he 

ufage eftablilhed in the country ”  intends this and other forms. What­

ever be the ufage in each country, that only Ihould be obferved in 

that country : and the practice above ftated is almoft literally directed by

* Comment cited from the Vjavahara■ talma on v. XIII.

Y a' j n y a w a l c y a :
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Y a 'j n y  a w a l c y a  : for he fuggefts, that the lender’s name fliouldbe firfl: 

written, and that the inftrument fliould be dated by the year, month, and 

day.

X V I.

Y a’jnyaw 'Alcya:— W hatever contraft {hall have been con­
cluded by mutual confent, a written memorial of it Ihould 
be attefted, after the lender’s name has beenfirltinferted ;

2 . It fhould bear the year, month, half month, and day, 
with the defignation o f the debtor, by his name, clafs, and 
the like *.

T he epithet allufive to memory is fuggefted by a text of M enu. It 

conveys, that this injhument is written for the fake o f ajjijling memory.

X V II.

M enu :— E ven in the fpace of fix months men forget occur­
rences : therefore were letters and writings anciently in­
vented by the beneficent creator.

B y  the cuftom o f the country, inftruments are now written in the dialed: 

o f  the T av an arf; but among eminent Brabm anas and others, writings are alfo 

drawn in another language. In fome written contracts for aufpicious rites, 

as marriage and the like, the word “  fw a jli” is firfl written : its intent is a  

grayer;  may this rite be aufpicious ! This is noticed by the way.

X VIII.

Y ajnyawalcya :— W hen the tranfa&ion is completed, the 
borrower fhould fign his name with his own hand ;  adding, 
i( what is above written, has the aflfent of me, fon of fuch 
a one,”

* The firfl: hemiftich is not here cited. I infert it from a fubfequent quotation in Book V, collated with 
the code of Y a j n y a w a l c y a . .

+ The MuJIemdm,

* . T his
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T h is fuggefts, that the debtor’s name fhould be written above the contrad. 

We do not determine whether additional matter, as titles and the like, and 

omiffions, as leaving out the name of the party’s father or the like, be

founded on practice, or on the reafon of the law, or, in the la jl inflance, ori­
ginate in indolence.

H a l f  a month” (X V I) ; a fide o f  the month, that is “  a fo r tn ig h t” 
By his name;”  by the name o f the debtor. “  His c l a f s t h e  facerdo- 

tal or other ciafs. ‘ And the like; ’ the Veda which he follow s in Jolemn 
rites, and fo forth.

XIX.
Y ajnyawalcya declares the form of atteftation:— And the 

witneffes fhould fign their names all together, in their own 
after writing the name of their fathers and 

lo forth; adding, (l I, fon of fuch a one, am witnels to 
this zvritinO

Here it is, in fubftance, expreffed, that the omifiion of the name o f 

the witnefs s father is founded only on ufage. I f  the inftrument be in the 

handwriting of another perfon, the writer of it fhould add at the bottom 

of that inftrument, “  written at the requeft of both parties by me, fuch 
a one, fon of fuch a one.”

X X .

Y ajnyawalcya:—‘L et the writer next fubfcribe, at the end 
of the writing, “ this has been written, at the requeft of 
both parties, by me, fuch a one, fon of fuch a one.”

But the pradice is for the fcribe merely to fign his name with the letters 

(fu n d in g for X v J. A ll this is 0/7̂  mentioned to obviate the fuppofi- 

tion, that the form s o f writings, which occur in pradice, are not direded 
by fages.

I f the debtor, ora witnefs, be illiterate, the following text direds the

form to be obferved in that cafe. 21165
G , XXL
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V yasa :— B ut a borrower, who is unlettered, fhould dire^l 
another perfon to fubfcribe his declaration o f  affent; or a 
witnefs, in the fame predicament, fhould caufe his name to he 

figned by another witnefs, in the prefence of all the wit- 
neffes.

W hen thefe and other local ufages are obferved, then an inftrument in the 

handwriting of the party himfelf, and one in the handwriting of another 

perfon, are valid, and good evidence o f  contrails. Such is the meaning of the 

fage, as expounded by authors. But in fadt all this fhould be confidered as 

intending fuch a document as may remove the doubts entertained by honeft 

arbitrators or by the king. ISIfe, if  all the ■parties, the borrower, the lender, 

the witnefles, and the writer, be unacquainted with the forms of writings, 

and a creditor could not recover a debt, though really lent, notwithftanding 

the exiftencq of an attefted writing in any irregular form, there would be a 

failure of juftiee on the part of the king. Again; if the inftrument were 

not fubfcribed by witnefles, but it be faid by a witnefs, “  I know this in­

ftrument,”  and the inftrument be admitted in evidence by the arbitrators on 

any arguments; it is an attefted inftrument. This is mentioned by the w ay; 

the reft may be learnt under the title o f judicial procedure : but fomething has 

been ftid, in this place, to make known the fort of writing, by which a money­

ed man, who advances a loan, may be fecure from lofing his caufe, fhould 

a difpute aftei wards arife. This we deem reafonable.

“  Before credible witnefles”  (X I); this, is another cafe of written agree­

ments s for the prefence of witnefles is fuggefted by the form for drawing 

written contracts: and the fenfe o f the text appears to be this ; he fhould 

advance a loan on receiving a pledge to be ufed by him, together with a writ­

ten agreement i  this is one cafe. He fhould advance it on receiving fuch a 

pledge before credible witnefles; this forms a fecond cafe. So likewife a loan, 

made on a pledge to be merely kept in his hands, forms two cafes ( according 

as it is tranfabledby a written agreement, or before credible noitnejfes) :  hence arife 

four cafes. Again; two cafes arife alfo on loans made with a fuflicient fure- 

ty • and the poflible cafes are fix in number* Alluding to this, M is r a  has

»■ ;«*! i y  ftW ;

*
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faid ; “ .any of thefe, by which confidence maybe given, ftiould be furnifhed.”  

Confequently any one of thefe fix modes, by which, confidence may be given 

to the lender, ftiould be adopted. Here a pledge to be ufed or merely kept, 

as well as a furety, are intended to give confidence to the lender; and the 

writing and witneftes, to prove the truth of the loan, if  a judicial proceeding 

be held at a fubfequent time.

X X II.

N a'r e d a :— In this contraH there are two things which give 
confidence to the lender, a pledge and a furety'; and two, 
which afford clear evidence, a writing and atteftation.

“  C o n f i d e n c e  j”  allured expectation of thereafter receiving the loan ad­

vanced : in fome inftances a furety, in others a pledge, give fu ch  confidence;  

for this coincides with the former text (X I). But here the word pledge 

(adhi) fignifies both a pledge to be ufed and one to be kept. “  Clear evi­

dence;” certain proof: fometimes a writing, fometimes atteftation, fome- 

times both, are required, according to circumftances, for the fake o f proof 

in cafe of difpute. “

It ftiould be here noticed, that both texts (X I and X X II) are ethical pre­

cepts ; for they exhibit caufes o f prefent evil. If, therefore, infringing thefe 

rules, a man deliver a loan without a pledge, or writing, or the like, he vio­

lates not his duty: and, if  the debt be any how proved, the debtor (hall be 

compelled by the king to repay it to his creditor. Hence the practice of ad­

vancing loans, without pledge or writing, in fome inftances of extreme con­

fidence. But exceflive confidence lhould be no where repofed, for the H eri- 

vanfia diredts, “  Place not confidence in what is unworthy of confidence, nor 

exceftive confidence even in what is worthy of confidence and the adage 

exprefies, “  mutable mind, mutable wealth.”

I n like manner the texts of C a' t y a ' y a n a  and N a' r e d a *  (V III  and X) 

are ethical precepts; for the text points out a prefent evil, “  the lender can-

* “  It is not exprefled in the original, which is the fecond text alluded to : I fupply it from conjefture.

not
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not in general recover & c .”  Confequently there is no breach of duty in 

lending any thing even to women; on the contrary, it is a duty to 

fupport unprotected perfons, even though it be done by advancing loans : 

and, i f  the debtor be able to difcharge it, the king fhould enforce payment 

o f fuch a debt. But a man, who infringes the rule and inftitutes a fuit on 

fu ch  a debt, incurs cenfure. To enlarge would be vain.

T hus a loan lhould not be advanced a moneylender, without confi­

dence and means of p roof: and the meaning o f the phrafe, “  in what form 

a loan fhould not be made,”  becomes evident.

#■

«
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C H A P T E R  II.
O N  I N T E R E S T .

S E C T  I O N I.

O N  L E G A L  I N T E R E S T  I N  G E N E R A L .

SU C H  intereft, as may be taken without a breach of duty on the part of 

the creditor, is a rule ( dhermaJ for delivery by the creditor. Or the na­

ture of a thing may be fignified by the word dherm a: as it is the nature of 

robbers to hurt living creatures, fo it is the nature of a loan, that it fhould 

produce to the lender the principal fum advanced, and intereft in addition 

thereto. Thus intereft is fignified by the term rule for delivery. M enu  

propounds that intereft.

xxim
M enu: —  A l e n d e r  o f money may take, in addition to his 

capital, the intereft allowed by V asisht’ha, an eightieth 
part of a hundred by the month.

“  Allowed or declared ly  Vas'isht’ha this Ihows that it has been 

authorized by VAshsHT’HA. Thus* fuch intereft is allowed by all fages, 

and is therefore legal: by taking it a man does not violate his duty. “  In 

addition to his capital j ”  actually increafing the creditor’s capital, or calcur- 

lated to do fo : fuch interefl he may require. But if it be explained, “  in­

creafing the debtor’s capital,”  the fen fe is, through the medium of moral 

worth: by difcharging the debt with intereft, immoral conduit is avoided,

H and
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and increafe of moral worth attained j hence wealth is alfo increafed. The 

purport is, that the moneylender may actually receive fuch intereft; for 

Cuelucabhatta  expounds it, “  one, who fubfifts by intereft, may take 

& c.” It might alfo fignify, “  a loan may produce the intereft allowed by 

VAshsHT’H a & c .M and it is alfo expounded, “  a borrower may pay the in-* 

tereft allowed by VasT sht’Ma.

W hat is that intereft? The fage propounds it 5 “  an eightieth part of 

a hundred by the month.”  The principal fhould therefore be divided into 

eighty parts; and fo much as is the quantity of one part, he may take in the 

fame kind of wealth, by way of intereft* in addition to the principal: if, there­

fore, a loan, amounting to one hundred fuvernas, be divided into eighty parts, 

one part contains a fuverna  and a quarter; and the intereft in this cafe is one 

fuverha  and a quarter. “  By the month j”  at the end of the month.

I t  is faid by fame lawyers, that, a hundred being fpecified in the text, an 
eightieth part is the rate of intereft then only, when the loan amounts to a 

hundred : hence it appears, that the rate of intereft varies when the loan is 

more or lefs ; and fuch a pradtice is obfervable in fome countries. On this 

we remark, that no fpeeial rate of intereft for loans exceeding a hundred, or 

falling fhort of a hundred, has been recorded by any fage. M enu has not 

fpecified. whether it be a hundred fhells or a hundred fuvernas ;  and we fhali 

explain, in its proper place, the text of H aTu t a  (X X X ) as intending the 

rate of two in a hundred. But here We confider “  a hundred ” as a mere 

example; the rate is the fame on lefs fums. Vas' isht’ha exprefsly de­

clares the rate of an eightieth part on lefs than a hundred.

X X IV .

V as' isht’ha : —  Hear the intereft for a moneylender de­
clared by the words of V as' isht’ha : five mdfhas, or one fu ­
verna, for twenty palas, or eighty fuvernas, he may claim 
and fhould receive each month: thus the law is not violated.

X X V .

Go tama : — T he legal intereft for twenty palas is five mdfhas 
a month: On

( 30 )
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On this fome remark, that the m a fia  is declared by Menu to contain five

crltjhnalas or ra B ica s, (“ five crifin a la s are one m a fia , and fixteen fuch m afias, 

one fu v e rn a ; ”) and the fame m a fia  is thus explained by Amera, ** the firft 
m&fi:a contains five feeds of the g u n j a Confequently five m afias are equal 
to twenty five ra B ica s ; and this is the rate of intereft on a loan amount­
ing to twenty: fuch is the afeertained fenfe. On the queftion “ twenty 
of what denomination?” the fu v e r n a , which is mentioned after fiating the 
quantity of a m&Jha, both in the text of Me n U and in that ofYA'jNYAWALCYA, 
fhould be taken, (“ five fuch crifin a la s are a m a fia , and fixteen fuch m a fia s, a 

fu v ern a  ;”) for five m a fid i can only be the intereft on twenty fuch fu v ern a s. 

Thus a fu v e rn a , confifting of fixteen m dfia s, contains eighty r a B ic a s ; its 
eightieth part is one ra B ica , and the eightieth part of twenty fu v ern a s is 
twenty ra B ica s. Twenty-five ra B icas are intended by the rate of five m ajhas 

(XXIV and XXV). Confequently an eightieth part is only the rate of inter* 
eft on a debt amounting to a hundred fu vern a s * but on a fifcaller debt, the 
rate of intereft is higher. This is intended by Vas’ish t ’ha and Go' tama , 
and fuch, it may be argued, is the legal rate on fifty or fixty fu v ern a s, or the 
like ; and practice is obferved to conform thereto. How then is it faid, * the 
rate of intereft on lefs fu m s has not been recorded by any fage ? ’ And why is 
it faid, * Vas' isht’ha exprefsly declares the rate of an eightieth part on lefs 
than a hundred ? ’ % .

T he anfwer is this; Menu, after faying “ a. lender of money may take 
the intereft allowed by VasT sht’ha,” adds, “ an eightieth part of an hun­
dred.” Since it is thence inferred, that Vas' ish t ’ha has propounded the 
rate of an eightieth part, his text muft be fo explained, as to ftate an eightieth 
part. That expofition on the text of Menu, which makes the intereft al­
lowed by Vas’ish t ’ha one cafe, and an eightieth part of a hundred another 
cafe, is not approved by Colldcabhatta . Therefore, the interpreta­
tion approved by Chandeswara, BhavadeVa, Vâ chespati M isra  
and others, fhould be admitted, as follows. In thefe texts twenty p ala s are 
intended; and the pala  fhould be taken at four fu v ern a s, as ftated by Me­
nu and Y a'Jny avvalcya. Twenty palas, therefore, are equal to eighty 

fu v ern a s ; and the eightieth part of that fum, or one fu v e rn a , is the monthly 
intereft. But here m a fia s are mentioned. This apparent incongruity* is thus

reconciled;

( 3 1 )



reconciled: the tnafha, containing five crtfinalas, as Hated by M enu  and 

Y a' jnyaw alcya , mud: not be taken (for it is not applicable); but the 

m dfia  Hated by Vrihaspati as quoted in the Retndcara and Chintameni, “ a 

m afia is confidered as the twentieth part of a p a la .” Thus the twentieth 

part of a fuverna  containing eighty radlicas is equal to four radiicas', and the 

twentieth part of a pala containing four fuvernas is certainly equal to fixteen 

raB icds; and thofe make one m afia  ; five of thefe are equal to eighty r ache as 

or one fuverna. Thus there is no inconfiftency. Here fuverna  is o f the 

mafeuline gender; for it is fo employed by Menu and Y a jnyaw alcya , 
and is fo exhibited in the fame fenfe by Amera ; but, in the fenfe of gold 

generally, it is of the neuter gender, for Amer a fo exhibits it in this fenfe.

T he fame ffiould be alfo underftood of other things. The monthly intereft 

on a pur ana is thus explained : a pana confifts o f eighty {hells; and a pana is 

the quantity of a carjha of copper, as mentioned by M enu ; “  but a carjha 

(or eighty raSlicas') of copper is called a pana. The carjha is the fourth part 

of a legal p a la ; hence expofitors fay, a pala contains four carfias. Confe- 

quently the weight o f eighty rafticas of copper is a p an a ; on this ground; 

the ancients eftabliffied it alfo at the value of eighty {hells; accordingly it is 

familiar in practice; that eighty {hells make z. pan a. A purana contains fix­

teen panas, according to the Retndcara ; and purana  is alfo practically noticed, 

for fixteen panas of {hells, in penances and expiations, and on other occa- 

fions. Now the eightieth part of a pana is one fhell; of a purana, fixteen 

{hells; o f a hundred panas, a hundred {hells or one pana and a quarter; of a 

hundred purdnas, fixteen hundred {hells, or twenty panas. Or if the money 

be in filver coins ftamped with legends, the intereft on a hundied fuch coins is 

one coin and a quarter : for, on eighty pieces, it is one piece ; and, on twenty 

pieces, a quarter; which, added together, make one piece and a quarter.

But, if the principal be a fingle piece of money, the rate mull be fettled by its 

value. If its value be four purdnas, then fixty-four {hells are its eightieth 

part; and fo in all cafes.

A gain ; if the debt confift of kine or the like, the intereft fhould be fet­

tled on the value. It fhould not be affirmed, that they cannot conftitute a debt;

for the limit of intereft on cattle is mentioned (L X V ). Why fuch a prac­
tice

|®f ' <SL
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tice do'efc not occur, we know not. Something, however, may be mentioned 

to explain the received diftindlions in thefe cafes. I f  a man happen to deliver 

a cow or the like as a loan, the intereft may be received on her value; but a 

great offence is committed ; for the fale of a cow is forbidden in moral law: 

however, a goat, a calf, or the like, may be taken by way of intereft, with­

out any offence on the part of the receiver; and the debt fhould be difcharged 

by returning the thing itfelf or fomething of the fame nature; as already ftat- 

e d b y M is R A . But, in this cafe, it fhould be returned unblemifhed, or 

another cow, or the like, or other thing o f equal value, fhould be delivered. 

Whatever it is forbidden to fell and give away, fhould not be delivered as a 

loan; for the offence is equal. But a Brahm ana may advance lac, fait or 

the like, by way o f loan, for there is no more offence in lending, than in giv­

ing thofe things; and the offence is reftrifted to the fale of fuch things: 

however, at the time of repayment, the value of the fait or the like, and of 

intereft accruing on it, fhould not be received; for that would equal the 

offence of felling it. The intereft fhould be o f the fame nature with 

the thing lent; for intereft is propounded at the eightieth part o f the thing 

lent.

T o  revert to the explanation of both texts (X X IV  and X X V ); the infti- 
tutes of Vas' isht’ha and others were compofed by their pupils, who heard 
the purport of what they record, from the mouth of VasT sht’ha and the reft : 
hence it is faid (X X IV ), “  declared by the words of VasT sht’ha,”  as in the 
ordinances of M enu, it is faid, “  M enu ordained.”

“  L egal,” in the text of Go' tam a (X X V ), fignifies juflifiable in law, 

that is, not illegal; for it coincides with the expreffion, in the text of Va­
sT sht’ha, “ thus the law is not violated” (X X IV ). Or the fen fe may be 

this; he, who takes intereft allowed by codes of law, which may produce 

religious merit by means o f pious oblations made therefrom to Deities and 

Brahm anas and fo forth, has the complete benefit thereof, if  he a&ually do 

make fuch oblations to deities and priefts ; not fo, he, who celebrates rites 

with wealth acquired by theft or by other nefarious means. As is declared 

by

I M e n u :
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M’ENtrr__Neither a prieft nor a military man, thovgh dif-
trejfed, muft receive intereft on loans; but each of them, 
if he pleafe, may pay the fmall intereft permitted hy law, on 
borrowing for fome pious ufe, to the finful man, who de­
mands it.*

• t X

W hich is expounded by Cullucabhatta , “  may advance a  loan on 

fmall intereft, for fome pious ufe.”

“  L e g a l  intereft” (X X V ); intereft authorized by law, at the rate of

five m afias for twenty p a l as.
The Ret na car a.

W e expound the text (X.KV), “  the quantity of five majhas is the inter- 

eft for twenty pains," or intereft appertaining to twenty palas (Supplying the 
•word “p a id ’ by a fecondary fenfe o f  “  twenty” ) ;  that intereft accrues on a 

film of twenty palas. But fome read “ twenty* in the fifth or fixth cafe 

(vinfateh inftead o f vinfatih). That is w rong, for it is not approved in the 

Retndcara. The fenfe, according to regular confirmation, is thus; “  the 

quantity of five m ajhas, as intereft appertaining to twenty jialas, is legal.”

*t A  m o n t h ” ; here " f o r ” muft be fupplied. In every text, where 

•« month” is not fpecified, but intereft at the rate of an eightieth part or the 

like is mentioned, the word “  month” muft be underftood : and the month 

is according to fdvan a  time, confifting of thirty days and nights; not the 

fau ra  month from the fun’s departure from one fign to his departure from 

another fign. For R a g h u n a n d a n a , in commenting on texts quoted 

in the M ala mdfa tatw a, ( “  certain facrifices and afts of devotion are 

“  to be regulated by fav an a  ft tim e; fo is impurity after childbirth and the 

“  like ; and fo are all popular and forenfick tranfadlions ) fays, that under 

the term, “  and the lik e ,” wages, intereft and the like fhould be compre*

* Chapter to, v. 117. I do not alter tha tranflation, which conforms to the literal fenfe of the text, 
though it confift not with the comment and the purpofe of the quotation. See Book II. Chapter IV. 

XXIII.
• f  V y a ' s a  i n  the VJbnu-dbcrm&ttara.

hended



Ill ,■ <SL
hended.* Hence it is inconfiftent with law to regulate civil contrafts by 

fau ra  or folar time. It would be a great difparity, werz a whole month's 

intereft:, at the rate of an eightieth part or the like, paid upon a loan taken 

on the laft day of the fun’s paflage through one fign, and repaid on the fol­

lowing day ; and no intereft paid on a debt contracted on the fir ft day o f  the 

fo la r  month, and difcharged on the laft day of the fame month. This fhould 

be determined by the wife.

Here intereft for one month is declared by fages to be the eightieth part 
o f  the principal; but i f  the period exceed one month, the fame rate is di­

rected for each month : fince the expreflion implies repetition, it follows 

that the intereft lhall be an eightieth part for every month refpeCtively : 

and, i f  the period be lefs than a month, it appears, that the intereft ftiould 

be computed by a fubdivifion of that rate : elfe a difparity would arife, no 

intereft being payable on a debt difcharged within one day o f a complete 

month.

A g r e a t e r  or lefs fine, or other decifon, fhould not be re­
gulated by very minute diftin&ions.

But fome attend in practice even to minute variations in fines and the 

like.

X X V I.

V rThaspati, quoted in the Rctnacara:— T he eightieth part 
accrues monthly on the principal; and, if the int.erejl be re­
ceived, the loan is doubtlefs doubled in a third o f a year 
lefs than feven years; that is, in fix  years and eight months.

“  Accrues it is the intereft for each month. I f  the intereft be received, 

the loan advanced is doubled. Or the feventh cafe may be here ufed in the 

fenfe o f the third, “  the debt is doubled by accumulation o f intereft.”  In 

what time ? The fage replies to this queftion, “  in a third o f a year lefs 

than feven years.”  Divide a year of twelve months into three parts; each 

part contains four months; that, deducted from feven years, leaves fix:

years
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years and eight months. Ih u s, i f  the debt amount to one hundred fu v er- 

nas, the monthly interefi: is one fu vern a  and a quarter; the annual intereft 

is twelve fuvernas and twelve quarters, or fifteen fuvernas ; the intereft in 

three years amounts to forty-five fuvernas ; in fix years, to twice that fum 

or ninety J'uvernas : interefi: for eight months is eight fuvernas and eight 

quarters, or ten Ju vern as; which, added to ninety fuvernas, make a hund­

red, or the fame amount with the original debt: confequently, added to the 

principal fum, it doubles it. This is mentioned by Vr i h a s p a t i  to prohibit 

further intereft, after a loan in gold, filver, or the like, has been doubled 

by intereft. This will become evident under the title o f limited intereft.

T his rate of intereft isordained if a pledge be given; Vya' sa propounds 
a diftinition if a furety be given without a pledge, or if neither be given.

X X V II.

V ya' sa:— Monthly intereft is declared to be an eightieth part 
of the principal, if  a pledge be given; an eighth part is 
added, if there be only a furety; and if there be neither 
pledge nor furety, two in the hundred may be taken from  a 
debtor o f the facerdotal clafs.

“  An.eightieth p art;”  the eightieth.

The Retndcara.

T hat is, one part in eighty parts. Here a pledge intends a pledge to be 

kept; for in a glofs on the text previoufly quoted from M enu (X X III) to 

the fame purport with this text, the Retndcara ftates,“  this concerns a pledge 

to be merely kept.” The meaning is this ; in the cafe of a pledge to be 

ufed, fince the ufe of the pledge is the only intereft, the rate o f an eighti­

eth or the like is inapplicable: all this will be explained under the title 

o f  various forts of intereft.

A  pledge to be kept is one, which would be impaired by ufe ; a pledge 

to be ufed is one, which is not neceffarily impaired by ufe. Here it fhould 

be noticed, that, if a man contrail a debt, mortgaging land or the like to

be
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be ufed*, and fay, “  the ufe of the land fhall be the only intereft,” in that 

cafe, fince there is no other intereft but the ufe of the pledge, the rate o f an 

eightieth part or the like is inapplicable. But if  he fay, “  this land is 

mortgaged to you; paying your intereft from its produce, I (hall difeharge 

the principal from the furplus ; or, if  the produce be inefficient, I will make 

good the intereft, delivering other money or goods in that cafe the rate of 

an eightieth part is applicable even to a pledge to be ufed*

Is it not the law, that, when land or the like is hypothecated, the entire 

ufe o f it fhould of courfe be taken by way of intereft ? On the contrary, 

ufufrudt in excefs is reprehended by a text, which will be quoted from 

V r IHASPATI (X X X V  7). It fhould not be argued, that a pledge delivered 

for ufe is a pledge to be ufed; and one delivered merely for fecurity is a 

pledge to be kept. The forfeiture of the whole intereft will be denounced 

againft the unauthorized ufe of a pledge to be kept; and the forfeiture of 

half the intereft, againft the unauthorized ufe of a pledge to be ufed. It is 

faid in the D ipacalicd, “  if  a pledge to be kept, that is, one which fhould 

be fecurely preferved, as clothes, ornaments and the like, be ufed, no intereft 

Jhall be r e c e i v e d It is not faid, “  a pledge to be kept, that is, one not de­

livered for ufe;”  but, “  a pledge to be preferved, as clothes, ornaments and 

the like.”  The proper place for this difquifition is the chapter on pledges.

Since many texts are there cited, to expatiate in this place would be idle.

“  A n eighth part is added”  (XXVII); and that is an eighth part added 

to an eightieth part. Hence, two panas lefs than two purdnas, or one pura- 

na and fourteen  panas, are received, if  there be only a furety.
The Retnacara.

In that book a debt amounting to one hundred purdnas had been already 

fuppofed ; hence, in this cafe alfo, the rate o f intereft denoted is two panas 

lefs two purdnas on a hundred purdnas. But, in the glofs on this text, the 

letter M  is anerrourofthepen, (asityafhtamabhagafahita injlead o f z&xtyzR&&̂  

bhagafahita) for the text exhibits fdjhtdbhdga, with eight parts. Confe- 

quently the fenfe is an eightieth part joined to eight parts: and the portion 

not fpecified muft be a fixteenth on the authority of ufage. Thus,.what-
K ever



1 1 1  - <SL
( 38 )

ever be the amount of an eightieth part, eight parts are half of that amount.

But, in this cafe, an eightieth part is twenty panas, and thefe added to half 

that amount make thirty panas, or two panas lefs than two puranas.

But fome, noticing.another reading in the commentary on Y  a  j n y a w a l -  

c y a , JhaJht'hibhaga inftead of fdjhtabhaga, fay, the intereft fhould be a  

lixtieth part, if  there be only a furety : and this, they fay, is fit. I f  there 

be neither pledge nor furety, the intereft is two puranas for a hundred pu- 

rdnas, as ordained by the text (XXVII). I f  a pledge be given, twenty p a­

nas are the intereft prefcribed. But in this cafe, a pledge having been given, 

the confidence is greater; for a chattel of equal value is in the creditor’s 

power. I f  there be neither pledge nor furety, no confidence exifts; for 

payment refts on the will of the debtor : in this laft cafe, therefore, the 

intereft, ordained by fages for a hundred puranas, is greater by twelve pa­
nas : and this is confiftent with the reafon of the law. Now, i f  there be 

only a furety, confidence is given, but there is a poflibility of trouble. For 

inftance; a man advances a loan on this confideration, “  if  my debtor 

“  do not repay the loan, even then I fhall fubfequently recover it from his 

“  furety by a fuit at la w ;”  in that cafe trouble may bs apprehended, for the 

recovery is effedled by the trouble o f litigation. It is therefore proper, in 

fuch a  cafe, to take, in addition to the twenty panas allowed where a  pledge 

is given, fix panas, or half the additional twelve panas allowed on loans 

•without fecurity. Now this nearly agrees w ith the rate o f  a fix tieth  part. In 

dividing a hundred puranas into fixty parts, firft take one purdna for each 

part, this difpofes of fixty puranas, and forty puranas remain. Again fet 

half a purdna towards each part, thirty puranas are difpofed of, and ten pu­

ranas remain ; and each part is one purdna and a half with a fu rther fradlion  

from  the remainder. Reduce the ten puranas into panas ;  the refult is a hun­

dred and fixt y panas :  fetting tw o panas to each part, the portions amount 

to one purdna and ten panas; a hundred and twenty panas are difpofed of ; 

and forty panas remain. Again fet half a pana to each portion, thirty panas 

are difpofed of; the fixtieth part amounts to one purdna and tzn panas and a 

half, with a further fradticn ;  and there remain ten panas, or eight hundred 

sauries. Diftribute thirteen cauries to each (hare, feven hundred and eighty 

sauries^ are difpofed o f; and the fixtieth part o f a hundred puranas amounts

to



to one pu r ana, ten panas and fifty-three (hells, with a fra dtion of one third 

from theremaining twenty (hells, which may be more accurately divided by thofe, 

who are (lulled in the notation taught by S u b h a n c a r a . The amount c f  

fifty-three (hells and a third is, they fay, but a fmall excels above the rate 

of intereft, which, in their opinion, is reafonable; neglecting therefore 

minute differences, intereft may be taken at the rate ordained by the fage, 

namely a lixtieth of the principal, if  there be only a furety.

Vachespati M isra, not acquiefeing in either of thefe interpretations, 

expounds the text otherwife in his digeft. “  An eighth part is added ” 

the eighth part o f an eightieth part is added to an eightieth part. Hence 

the intereft, on the fum of twenty palas o f gold, is ninety raB icas. His 

meaning is this; fajhtabhaga  fignifies joined to one part in eight parts.

‘The anfw er to the queftion, “  part of what ?** is drawn from the neareft 

term, “  an eighth part of an eightieth.”  Thus, an eightieth being divided 

into eight parts, one fuch part is added. But the intereft at an eightieth 

part o f the principal is afeertained in the cafe propofed j the eightieth part 

of twenty palas or eighty fuvernas is equal to eighty raB icas or one fu v ern a ; 

to which the eighth part of it, or t n raB icas, being added, the refult is 

ninety raBicas According to this expofition, twenty panas, which are the 

eightieth part of a hundred pu r anas, added to the eighth o f that or two 

panas and a half, make twenty-two panas and 3 half, the rate o f  interejl on 

a hundred puranas, i f  there be only a fu rety : and the fame method (hould be 

praflifed in the cafe of filver coins and the like. On this opinion alfo, we 

do not difeover why the letter M  occurs in the glofs ( AJhtam'enabhdg'ena) .

A  th o r o u gh  examinationofthefe opinions, tofele£lthebeft,muft depend

on the mental faculties o f intelligent inquirers. On what proof or argu­

ment it is held, according to the opinion delivered in the Retnacara, that 

the portion not fpecified is a fixteenth, muft remain a queftion : the other 

reading (a fixtieth part) is notadmitted in the Retnacara nor in the Chintumeni;  

for in both the text is thus explained, “  an eighth part is added and in 

the commentary on Y a j n y a w a l c y a , where this reading occurs, the text is 

not expounded. Whether the cerebral S. be not an errour of the copyift, is 

a queftion on the fecond interpretation. On Misra’s expofition the quef-

tion

ftf®) <SL
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tion is, how the intereft, where a furety only is given, fliould fo little ex­

ceed the rate o f intereft, where a pledge is given.

“  I f there be a f u r e t y t h e  fenfe is, if  there be only a furety; for high­

er intereft would be improper i f  there were both a furety and a pledge.

<t

“  If there be neither pledge nor furety ( n i r h d h a n d ) here the word 

adhana fignifies both pledge and furety ; hence, i f  there be neither furety 

nor pledge, two p u r  anas are received on a hundred.

The R etnacara.

T he derivation o f the word is, “  what is placed ( adhiyate)  for the fake 

of taking up a loan;”  * and that defcription is applicable both to a pledge 

and a furety. The privation of both forts of fecurity is n ira d h d n a , want 

of pledge and furety. Or the word adbana may be reftrided to pledges: 

thus, becaufe an eighth part is direded to be added, if  there be no pledge but 

a furety only, therefore by the regular form for general rules and exceptions to 

thofe ru les, the remainder o f  the text relates to a different cafe of loans without 

a pledge; th a t is , one w ithout pledge or fu r e ty . Ultimately there is not, in 

our opinion, any difference.

O n this fubjed an obfervation fhould be made. The fervant of fome 

perfon afks a loan o f a moneylender; he replies, “ give a furety o ra  

pledge:” the fervant requefts his mafter to become his furety, that he may 

obtain a loan from this moneylender; his mafter replies, “  I will not be thy 

furety, but I will promife him thy wages :” accordingly the fervant’s maf­

ter tells the moneylender, “  I will not pay him his wages, unknown to 

yo u ;” and the moneylender, confiding therein, advances a loan to him.

In fuch a cafe, is it a loan with a pledge, or with a furety ? Not the firft: 

fince the fervant’s mafter only intervenes, and is not in the nature o f a thing 

belonging to the fervant, there can be no pledge. Nor is it of the fecond 

defcription ; for this fervant’s mafter is not comprehended under any o f the 

deferiptions of fureties enumerated, fureties for appearance, for honefty,

* See a different etymology at v. LXXXI.

for
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for payment, and for delivery. The fervant’s mailer does not fay, “  I will 

produce this man if  he abfcond ;”  nor, “  that man is trull-worthy, and 

will not be averfe from repaying a loan received;”  neither does he fay, “  i f  

the debt be not difcharged by him, I will make good the fum ; ”  nor “  I 

will recover the amount from him and difcharge the debt.”  How then 

can he be a furety ? This debt mull confequently be one, for which there 

is neither pledge nor furety : this again is not true in reafoning; for there 

is a motive of confidence. On this propofed cafe it is faid, this is a debt 

for which a furety is given : although the fervant’s mafter is not pofitively 

comprehended in the four defcriptions of fureties, yet, as that enumeration 

is a mere illuftration, it mufl be admitted that fuch a perfon is a furety ; and 

i f  the fervant’s mailer break his own promife, he mufl difcharge the debt. 

The interell fhould therefore be an eighth part added to an eightieth. Or 

the wages may be confidered as a pledge. In that cafe the debtor’s alfent 

is given to the hypothecation; and a declaration being made by the debtor 

to that effedl, the fervant’s matter is certainly furety for delivery of the 

pledge, not for payment of the debt; but, although there be no promife of 

payment, there is a lien on the prom ifed delivery of the pledge ; and a lien 

prevents feizure by any other creditor. The iuterefl, therefore, fhould in this 

cafe be one eightieth part only o f the principal. But, if he do not perform 

his work, then, no wages being earned,how is the debt difcharged? T o  this 

it is anfwered; does the fervant’s mailer difmifs him without a fault ? I f  fo, 

the fervant’s mailer is amenable : the fervant being fauldefs, and the mailer 

needing another fervent, this fervant fhould- not be difinified ; for his dif- 

million could only originate in malice. This is confident with reafon. 

But, i f  the fervant were faulty, his mafter would not be amenable fo r  difm if- 

Jing h im : and, when his difmidion takes place, the debt fhould be paid with 

interell, or a new pledge be given; for this cafe is the cafe of a pledge de- 

flroyed by the adl of G od (C l. & c). But, if  the fervant defert his mailer 

without provocation, in that cafe, a furety mull certainly be given, i f  

he cannot immediately difcharge the debt nor give another pledge; or, 

on failure thereof, the debt from that day becomes a debt unfecured by 

a pledge, and bears interell at the rate of two in the hundred. A  man re­

ceived a loan on the mortgage o f a piece of land pointed out by him in this 

form, “  I  will pay thee from the produce o f the prefent year; the .produce

L  o f



o f this land is thy pledge." This debtor meditated a fraud, and gave no 

attention to culture, reflecting, “  the produce of this land is my creditor’s 

only ; no benefit will arife to me from i t : i f  no produce be obtained, what 

can the creditor do ?” As in this cafe chaftifement is proper, and intereft 

Ihould be computed at the rate of two in the hundred from the day when 

he neglefited the culture of the land ; fo, in the cafe fuppofed, where the 

fervant quits an unoffending matter, thinking labour vain, which is under­

gone for the foie purpofe ofdifcharging his debt, we hold it reafonable, that he 

fhould incur punifhment. So long as he performs work, his wages for 

that period belong to the creditor, and no other perfon ; becaufe thofe 

wages are pledged to that creditor : and this pledge falls under the deferip- 

tion of a pledge to be kept. After the undertaking fuppofed, i f  the fervant’s 

matter alfo advance him a loan on any terms, and he only perform fervice 

A for a fhort time, fo that both cannot be paid out of his w ages; what is the 

rule of decifion in that cafe ? The apparent difficulty may be reconciled in 

the fame manner, with the cafe where a man, renting land for cultivation 

from one perfon, contracts a debt to another, and fubfequently receives a 

loan alfo from his landlord, both which debts cannot be paid from the pro­

duce of that land. H alf o f the grain produced both from the ufe of land and

by corporal labour belongs to the owner o f the land, half to the hufband- 

man. In this cafe the hufbandman’s ttvare, not yet gathered, is pledged to 

one perfpn; but no a£f, amounting to hypothecation, has been done by the 

owner o f the land : hence, the produce may be taken by the firft creditor, 

but the landlord retains in his power the grain produced from his own land, 

until his own demand be fatisfied. Such is the praCtice in fome inftances.

It cannot be aflerted as a maxim, that the land mutt of courfe be left another 

year in his tillage, and that the debt may be paid from the produce o f the 

following year. Since his tillage may be found defective, or he may be de­

tected in knavery or the like, his tillage does not continue without the con- 

fent o f the landlord. This and other inferences may be drawn from rea- 

foning.

XXVIII.
Y a'jnyawalcya:—A n eightieth part of the principal is the

monthly intereft, when a pledge has been delivered:
otherwife,

R i:; . §L
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otherwife, it may be, in the direft order of the claffes, 
two, three, four, or five in the hundred.

“  Otherwise;” in cafes other than that of a pledge delivered; that is, 

when no pledge has been given. Since the text has the fame tenour with 

that of Vya'sa (XXVII), it mull be alfo underftood, that no furety was 

<nven. For a debt of one hundred fuvernas, two fuvernas Ihould be paid to 

a Brdhm ana; three fuvernas, to a CJhatriya ;  four fuvernas, to a Vaifya} 

five fuvernas, to a ''Sudra.

X X IX .

Menu :— If he have no pledge, a lender o f money may take two 
in the hundred by the month, remembering the duty of 
good men : for by thus taking two in the hundred, he 
becomes not a finner for gain.

2. H e may thus take, in proportion to the rifk, and in the di- 
re£l order of the claffes, two in the hundred from  a priefl, 
three from  a foldier, four from a merchant, and five from  a 
mechanick or fervile man, but never more, as interefl by the 
month.

«» O f good m e n r e f le f t in g  that fuch is the duty o f good men.

CuLLu' CABHATTA.

"  Tw o in the hundred” (XXIX i ) ;  this concerns a Brahm ana, In an- 

fwer to the queftion, what is the rate for other tribes, he repeats the interefl 

payable by priefts, and declares the ra tesfo r  other claffes (XXIX 2).

“  But never more” (fam am ); literally, uniformly or equally : that is, 
neither more nor lefs.

CuLLU*CABHATTA.  •

B ut we hold, that “ equally” is exprefled for the purpofe of fhowing 
that, as a prieft becomes not a finner for gain (that is, does not con{radl the

finful
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finful taint arifing from the undue receipt of money) by taking -two in the 
hundred, fo a foldier, who takes three in the hundred, is not a finner for gain.

T hus, according to Cu.llucabha.t t a , Chande swara, B ha v adeva , 
Va' chespati Misra, and others, an eightieth part o f  th e p r in c ip a l is the 
monthly interefl, when a pledge is delivered a but two in the hundred, if 

there be no pledge.

T he M edhatit'hi and G o V i nda ra ja  expound the text o f M enu 

(X X IX ), * I f  a man, in diftrefs, cannot provide for his wants on the interefl: 

firft mentioned, he may take two in the hundred or the like.* bor the text 

o f Y a' jnyaw alcya  (X X VIII) folely concerns loans fecured by a pledge : 

and there is no obje£lioa to this explanation o f the word “ otherwifej in 

a,cafe other than that o f  a man, who can provide for his wants, as implied 

in the former part of the tex t; that is, where he cannot do fo. Here it may 

be queftioned, what fhould be the application of the text o f Vya"sa 
(X X V II) ; for a pledge is there flgnified by the word ddhdna. Although the 

text might be well applied by any how explaining it “  provifion for wants, * 

yet there would be no determined rate, when no pledge is delivered : i f  the 

rate were the fame for loans with or without a pledge, the expreflions, in 

the texts o f Y a' jnyaw alcya  and Vya' sa, “  when a pledge has been de­

livered,” and, “  if  a pledge be given,” would be unmeaning. But the receipt 

e f  two in the hundred and the like is authorized by the M cdhdtit'hi 

and other commentaries, cn the authority o f the phrafe, “  he becomes 

not a finner for gain”  (X X IX ), which they apply to the cafe of utmoft 

did refs, for the purpofe o f obviating the doubt, whether a man be­

come a finner by taking two in the hundred. The cafe of abfclute inabili­

ty to provide for wants might exift, as well as the cafe of a loan unfecured 

by a pledge as dated by Y a' jnyaw alcya . However this expofition Ihould 

not be admitted, becaufe it is difapproved by Chandeswara, V a ches-  
pa ti Misra, Bhavadeva, and many other authors. T o  expatiate would 

be vain.

On the fubjedt of loans without a pledge, the following text propounds a 

rule.
XXX.
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* X X X .

Ha'rtta : —  For twenty five puranas ( or four hundred panas) 
o f copper, lent zoithout either pledge or furety, the intereft may 
be eight panas a month ; and the principal, being doubled 
in four years and two months, bears intereft no longer: 
fuch intereft is legal; and the lender violates no duty by 
taking it.

“ Being doubled; ” becoming two fold: and tbe intereft is therefore 

two in the hundred by the month. “ Bears intereft no longer;” intereft 

ceafes.
The Retnacara.

Interest is fettled at rates varying in the order of claffes, on loans 

made without receiving a pledge. By parity of reafoning, different rates 

ftiould be alio inferred, in the order of the claffes, when a pledge or furety 

is given. As is directed by V a' chespati ; ‘ intereft Ihould alfo be fimi- 

* larly regulated, in the order of the claffes, on loans fecured by a pledge 

‘ and the like.’

Does the order of the claffes relate to the borrower or lender? Chan-  

d esw a ra  holds, that it relates to the debtor; for he fays, ‘ both thefe 

texts concern a Brabnuna contracting debts ; ’ and again, ‘ he may receive in- 
‘ tereji at thefe rates from a prieft, a foldier, a merchant, and a mechanick 

‘  refpeBively and this is confident; for it is expreffed in the text of Menu,
“  He may thus take, in the order of the claffes, (from Brdhmanas and the 

reft) two in the hundred and fo forth; ” and there is no difficulty in ex­

plaining the text of Vishnu (X X X I), “ may receive from his debtor, in 

the dire61 order of all the claffes, two in the hundred and fo forth.”

X X X I.

Vishnu:— B ut a creditor may receive intereft at due rates from 
his debtor, or may take from him} in the direft order of 
all the clafles, two, three, four, or five in the hundred by 
the month.

M T he
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T he fenfe of the text is as follows: “ at due rates an eightieth part Gf 

the principal, or an eighth added to an eightieth : fuch a proportion he may 

take by way of intereft. In regard to loans without pledge or furety, the 

fage adds, “  two, three, four, or five in the hundred & c.”

V i j n y a  n e s ' w a r a  alfo holds, that the order of the claffes refpeas the 

borrower. But, in V a' c h e s p a t i  M i s r a ’s opinion, it refpefls the lender; 

accordingly he fays, “ A Vaifya infringes no duty by taking intereft at the 

rates preferibed in this text of M e n u , and in other places; nor do Er&hm anas 

and the reft in frin g e any duty, by doing fo in a feafon of diftrefs. Here 

ftating generally, that a Vaifya infringes no duty, he adds, “  nor B r d b -  

m anas and the reft, in a feafon of d iftre fs f in ce  there is no other term in 

that phrafe to which the words can be referred, the meaning of what he fays, 

is this, “ a Vaifya , in all circumftances, and B rahm anas and the reft, in diftrefs, 

infringe no duty by taking fu c h  intereft. ” What is the fenfe of M e n u  s  text, 

cOnfiftently with this opinion ? I t  is as f l o w s .  “ In the diredt order of the 
claffes; ” according to the order of the clafs, to which he belongs, the lend­

er may take, &c. We think, the order of claffes fliould be conhdered as re­

lating both to the lender and borrower, on the authority of both commen­

tators, C h a n d e ' s w a r a  and V a' c h e s p a t i . Thus the contemplative Sage

XXXII.
Y ajnyawalcya ordains:— All borrowers, who tiavei 

through vaft fo r e fts , may pay ten, and fuch, as traverfe the 
V ocean, twenty in the hundred to lenders of all claffes, ac- 
) cording to circumftances, or whatever intereft has been ftipu-

lated by them, as the price of the rijk to the lender.

Or whatever intereft has been ftipulated by them, all borrowers Ihould 

pay to lenders of all claffes. Thofe, who travel by difficult roads, or tra­

verfe the ocean, for the fake of commerce, ffiould pay ten panas, or twenty 

panas refpedtively, on the hundred pan a s, if no pledge have been given. 

Greater intereft is paid on account of the rifk of lofing the principal.
" 'S u” l a p a '’n i  in the D tpaca ltcd

c

B u t ,
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B u t , ’ if there be a pledge or furety, the intereft fhould not exceed the 

rates prefcribed, for there is not fuch a rifle of lofing the principal; “  Teh 

Panas j” the meaning is, a lender may take one part in ten.

T he fage declares an alternative in refpedt of the prefcribed rates of twd 
and three in the hundred, and the like; “ or whatever intereft has been fti­
pulated by them.”

The D'lpacalica.

A ll borrowers, B rahm anas as well as others, fhould pay to lenders of all 
clafles, B ra hm a na s as well as others, whatever intereft has been ftipulated 
by them. Whether a pledge have been delivered or not, they muft pay the 
the intereft, which has been promifed by them in this form, “ this intereft 

fhall be paid by me." \

Chanceswara reads fw a critd rn , ftipulated by the borrower himfelf. 

B havadeva reads f u c r i t d m , which he explains,“ allowed by all fages, 

namely, the eightieth part of the principal and the like.” According 
to Chande' swara, this intereft falls under the defeription of ca r ita , 

or intereft ftipulated by the borrower. But according to B h a vad eva  the 

two cafes may be reconciled by referring them to circumftancesj in which 

a lender can or cannot, p a r t w ith  h is money on the term s generally pre± 

fe r ib e d . Chandeswara’s interpretation fhculd be admitted, for his read­

ing is approved by V ijn ya""neV w a r a  and ' “S u la pa ' n i .

I f the order of clafles were referred to the borrower only, intereft not va­

rying on loans made by perfons of the feveral clafles, there would be no 

purpofe in faying, “ to lenders of all clafles” (X X X II). If it be referred 

to the lender only, intereft not varying on debts contra£Ied by perfons of 

the feveral clafles, there would be no purpofe in faying, “ all borrowers’* 

(X X X II). It fhould not be argued, that the expreflion, “ all borrowers,”  

intends all, whether traverfing the ocean or not, and fo forth. This would 

be inconfiftent with the mode in which, the text is cited j “  the fage declares 

an alternative in refpefl to the prefcribed rates of two and three in the hun­

dred and the like.” Accordingly M isra alfo, in his glofs on th? text o f
C a t y X y a n a
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C a" tya ' y a k a  (L V I), fays, « after the lapfe of fix months, intereft fhould 

be paid by a "Suira at the rate of five in the hundred.” Since otherwife 

he muft contradict himfelf, it fhould be underftood, as the opinion of V a -  
chespati M isr a , that the order of clafles relates both to the lender and 

borrower.

X X X III.

Menu:'—W hatever intereft, or price o f the rijk, fhall be fet­
tled between the parties, by men well acquainted with fea 
voyages or journies by land, with times and with places, 
fuch intereft fhall have legal force.

Is not this text o f M enu incompatible with the text o f  Y a j n y a w a l c y a  

(X X X II)? For the text o f  M enu is fully explained in the Retndcara.
“  Men well acquainted with fea voyages/5 mentioned merely as an in fiance 

fuggefting a trader in general: “  With times and with places/’ who fee, 

that fo much is the profit at fuch a place : “  Legal force adjudication : 

therefore fuch intereft fhould in fuch a cafe be adjudged. It is evident from 

the purport, fir.ce the term ufed in the text is explained adjudication, that 

the intereft fhould be regulated according to the time, place and thing; the 

commentator fays as much, by adding “  fuch intereft fhould be adjudged:” 

the payment of ten and twenty in the hundred is, therefore, inconfiftent 

with the obligation to pay the intereft fettled by men trafficking by fea, and 

the like. This fhould not be affirmed: the text o f Y ajny awalcya ihould 

be confidered as applicable to the cafe where no fpecifick rate of intereft has 

been fettled. Va' chespati, in his glofs on the text of Menu (XXXIII), 

fays, “  they fettle greater intereft, expeding large profit from traverfing the 

ocean.” Alluding to this, Hari' ta  fays, fome allow intereft at the rate

o f a pana  for a pur ana.

X X X IV .

H a r i t a  : —-  Some allow a pana each month for one parana, 
or a fifteenth o f the principal.

B u t  rCH a n d e s w a r a  fays, this text (X X X IV) concerns a borrower of
| ‘ a



' Gô X

1 1 1  <SL
( 49 )

a mixed* clafs. That may be queftioned, for, the text being explained by 

referring it to traders by fea, it is ufelefs to extend it to borrowers o f a mix­

ed clafs; and no fage has propounded a higher rate o f intereft payable by 
mixed daffes.

% ... * i *

N  SEC TIO N  II.
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S E C T I O N  II.
!

ON S P E C IA L  FO RM S O F IN T E R E S T .

X X X V .

V rihaspati: — L earn, from their properties, the various 
forts of intereft declared to be four; or according to fome, 
five; and according to others, fix;

2. Cayica, corporal; calica, periodical; chacravriddhi, com­
pound intereft ; caritd, ftipulated; "sic’hdvriddhi, daily in­
tereft ; and bhogalabha, intereft by enjoyment.

3. Cayica is conne&ed with (caya) the body of a pledged ani­
mal; calica is due monthly ; intereft upon intereft is cha­
cravriddhi; and intereft ftipulated by the borrower is caritd:

4 . W hen intereft is received at the clofe of each day, it is 
called "sic’hdvriddhi or hair-intereft ; becaufe it grows daily, 
like hair, which can only ceafe growing on the lofs of 
the head;

5. T hus the daily intereft can only ceafe by the payment of 
the principal, and hence it is called "sic’hdvriddhi: the rent 
or ufe and occupation of a pledged houfe, or the produce of 
a pledged field, is called bhogalabha, intereft by enjoyment.

6. I n t e r e s t  payable at the clofe of each day, and cayica, 
or intereft accruing from a pledged tody, as well as intereft by 
enjoyment, the creditor fhall receive entire, fo long as the 
principal remain unpaid:

7. But the ufe of a pledge after twice the principal has been
realized

.
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realized from the ufufruft, compound intereft, and the 
exa&ion of the principal and whole intereft after a part 
of it has been liquidated, is ufury and reprehenfible.

X X X V I.
Na-red A I n law, intereft on loans is of four kinds: cdyicd, 

called, edritd and chacravnddhi, or intereft paid on an un- 
diminiihed principal, periodical intereft, ftipulated inter- j
eft, and intereft on intereft.

2. I nterest at the rate of one pana, or of half or other 
frattion of a pana, repeatedly paid without dimmiftung the 
(card) principal, is named cdyicd; but that, which runs y 
the month, is conftdered as called, or payable at a (cala)
time certain.

q. T hat intereft is named edritd, or ftipulated, when the 
debtor of his own accord has agreed for i t ; and intere 
upon intereft is declared to run like a wheel.

BUT the author of the M itdcjham  reads a quarter of a pana inftead of 

half a pana.

X X X V II*
Ca' tya' yana :— Stipulated intereft-is that, which has been 

fpecially and freely promifed by the debtor, m a time of 
extreme diftrefs, above the allowed rate;

2. A nd in that cafe, hut in no other whatever, ftipulated in 
tereft muft alzvays be paid.

W here a loan is made on an agreement, that the whole 
ufe and profit of a pledge fhall be the only intereft, it is 
called a loan on the ufe of a pledge (ddhibhoga). xxxvin.

[
1 .
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X X X V I I I *
Y ajnyawalcya : —  I nterest on intereft is chacr avnddhi;  

monthly intereft is named called; that, which is ftipulated 
by the party himfelf, is caritd; but cayica accrues from the
body of a pledged quadruped.

• *

2. A d e b t ,  fecured merely by a written contrail, fhall be 
difeharged, from, a moral and religious obligation, only by 
three perfons, the debtor, his fin , and his fin's f in  ; but a 
pledge fhall be enjoyed until a&ual payment of the debt
by any heir in any degree.

X X X I X .
V ya' sa : —  T hat intereft is called cayica, which arifes from 

(caya J  the body of a pledged female quadruped to be milk­
ed, or a male animal to work or carry burdens.

X L .
G o' tama : — Some hold, that no lender Jhould receive intereft 

beyond the year.

A  rule, fays M isra, abridged from thtfollow in g  text of Menu.

XLI.
Menu -Let no lender for a month, or fo r  two or three months, 

at a certain intereft, receive fuch intereft beyond the year; 
nor any intereft, which is unapproved ; nor intereft upon 
intereft by previous agreement; nor periodical intereft exceed­
ing in time the amount o f the principal; nor intereft exa£ted 
from a debtor as the price of the rifk, when there is no publick 
danger or diflrefs; nor immoderate profits from a pledge to 
be ufed by way of intereft.

« The text, numbered X X XII, is again cited in this place ; and the fecond verfe of this number i» again 

cited at CCXXIX.

f C a l l u c a b h a t t a

I
: f
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C u iL u "cA B H A T T A  explains “  unapproved,”  unfeen ; or he fo  reads the

text (adrijhtam inllead o f  adijhtarri).

X L II .
Menu : — Stipulated intereft beyond the legal rate, and 

different from the following rule, is invalid; and the wife 
call it an ufurious way of lending: the lender is entitled 
at mofl to five in the hundred.*

X L III.
M enu : — I nterest on money, received at once, not year by 

year, month by month, or day by day, as it ought, mull never be 
more than enough to double the debt, that is, more than the 
amount o f the principal paid at the fame time. +

X L IV .
H a r it a : — Some allow a pana each month for one purana, 

or a fixteenth o f the principal.

2. G rain, borrowed before the harveft, may be doubled or at 
mofl: trebled according to its price at the time of harveft, 
being then payable by agreement; and fo may wool and cotton: 
but grafs and the fibres of grafs, clarified butter, fait, and 
raw fugar, may be increafed eight-fold, in one year.

X L V .
Na reda : — Of intereft on loans, this is the univerfal and high- 

ejl rule; but the rate, cuftomary in the country, where the 
debt was contrafted, may be different:

2 . I t may be double, or treble, or, in another country,

* Before this text, the compiler again cites the text numbered XXXIII. A different conftru£lion is
put upon the text by commentators. See the expofition numbered V.

+ The remainder of this vena is cited in a fubfequent Sediion (v. L X I), The firil part of the fol­
lowing text has been already cited (XXXIV).

O quadruple j
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quadruple; fo, in another, even oftuple : what is ufual in 
the country, muft be paid.

T o  reconcile the feeming contradictions of thefe texts, all commentators 

have eftablifhed various applications of them confident with their own ap- 

prehenfion o f  the p u rp ort o f  the fe v e r a l texts. The fubjett is very intricate; 

and the opinions of fome authors {hall therefore be feparately dated, to ex­

plain the fenfe of the texts, and elucidate the rules eftablifhed.

I. A ccordi ng to the M ita cjh a ra  :

I n ter est  at the rate of an eightieth part and fo forth, if it be receiva­

ble daily, is called' caytca; the fame, if receivable monthly, is named edited ; 

this is declared by the commentator: and this interefi, being received

every month, is therefore named c a lle d ; the fame interefi divided by the 

number of days in a month, and receivable daily, is cayica : but caritd  fig— 

nifies interefi receivable only at the time voluntarily ftipulated by the bor­

rower. Chacra w  Hid h i is obvious.

On this interpretation, the texts o f Go' tama and Menu regard interefi 

named caritd . An agreement for interefi fhould not be made, even by the 

defire o f the borrower, for a period exceeding one year. Interefi therefore 

fhould be paid by the year, as the longed period f o r  which it ought to be for­

borne-, it fio u ld  not be madepayable at the end of thirteen months. Hence 

lie has faid, “  by the day; by the month; or by the year.” Otherwife 

(unlefs it be paid by the year, which is the period  mentioned) it would 

be difficult to obtain that interefi, when long forborne. In this cafe 

alfo, legal interefi only fhould be taken. The fage declares i t :  “ nor 

any interefi which is unapproved ;”  which is not propounded in codes of 

law ; or (on the other reading) which is not feen in codes of law. We in­

fer, that the four forts of legal interefi, and no other, fhould be taken.

I f interefi have been received for a few months, and fubfequent interefi 

have remained unpaid, by reafon of the debtor’s indigence, even to the 

tenth or twelfth year, the principal is only doubled. The creditor may 

take hi? principal and an equal fum as interefi (X L 1II).
“ R eceived

( 54  )
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“ R eceived  at or.ce (XLIII) ;” another reading has facn d ah ita , lent 

once. Money fo lent can only be doubled : but recovered from one per- 

fon, and lent to another, it may be more than doubled. On the firft read­

ing. fa cr id a h u ta , received at once, the text fhould be thus expounded;

“  intereft on m any, received by degrees, day by day, month by month, or 

year by year, may more than double the principal.

T he clyicd, or corporal intereft, mentioned by Vya' sa, and intereft by 

enjoyment and hair-intereft, explained by V r ih a s p  a t i  , are exclufive of 

thefe. Hair-intereft occurs where money is borrowed on a promife in this 

form, “  I will pay twenty {hells every day, as intereft, until the debt be 

difcharged ; on thefe terms lend me one filver coin ’ (X X X V  4)* T h ecuyica 
of Vya' sa (X X X IX ) is the ufufrudt o f a Have or the like, when no fpe- 

cifick agreement is made that the ufe and profit of the pledge {hall be the 

only intereft. Intereft by enjoyment is the ufe or occupation of a pledged 

houfe or the like; and is mentioned by Catya' yana (X X X V II 3) under 

the name of adhibhoga or ufe o f  a pledge. Thefe may be received entire, 

fo long as the principal remain unpaid (X X X V I 6). Or the cayicd  of N a ­

ke d  a  (X X X VI 2) and Jichdvriddh i o f Vr i h a s p a t i  (X X X V 4 & 5 ), that 
is, daily intereft, may certainly be received entire, under the authority of the 

law, fo long as the principal remain unpaid : but not intereft named called  

and the reft; for no law exprefsly authorizes it. Compound intereft is im­

moral; and the ufe or profit of a pledged houfe or flave or the like, after 

receiving twice the amount of the principal (X X X V  7). But, we think, 

neither hair-intereft received daily, nor intereft received monthly or annually, 

is illegal, though it have amounted to a fum exceeding the principal.

T o  this an objedion is made ; if intereft, which is payable daily, cannot, 

through the indigence of the debtor, be recovered each day ; ftill, whenever 

the debt {hall be difcharged, that intereft muft be paid with the whole ar­

rears o f the account, however great the fum may be. This fhould be af­

firmed ; elfe the mention o f hair-intereft in the text (X X X V  7) is unmean­

ing. But there is a confequent inconfiftency with general pra&ice; for in 

fome countries, it is the practice, that hair-intereft fhould be received to the 

laft day of the ftipulated period; but if  the principal happen to remain un­

liquidated
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liquidated after that period, fuch interefl: only, as is fettled by five( perfons 

aliting as arbitrators, is received from that date. In other countries, hair-in- 

terefl is only received for a few days as determined by five perfons aiding as 

(irbitrators ; and beyond that time, fuch interefl as is fettled by them.

T his Jeem ing contradiction may be reconciled from the text oF N a r e d a j  

“  but the rate cuftomary in the country, where the debt was contracted, 

may be different” (X L V  i) . However, another objection is darted : if fti- 

pulated interefl can only be received at legal rates, it contradicts the text of 

C a' t y a y a n a  ( XXXVII  i ); for he defcribes ftipulated interefl as exceed­

ing the allowed rate. It is anfwered, the prohibition againft receiving any 

interefl, which is unapproved, does not denote it legally irrecoverable, but 

immoral. If, therefore, a man require ftipulated interefl above the rate al­

lowed by the law, he can recover it, but is guilty of a moral offence. This 

is evident from the text of Vr i h a s p a t i ; “ and the exaction of the 

principal and interefl after a part of it has been liquidated is reprehenfible’ ' 

(X X X V  7). Ya j N Y AW A lc Y a alfo declares, “ all borrowers may pay 

whatever interefl has been ftipulated by them” (X X X II). On this ex- 

pofition, the interefl payable by thofe who travel through vafl forefls, as 

fpecified by Y a' j n y a w a l c y a  (X X X II) is legal; for the text is cited with 

this.obfervation, “ the fage declares an alternative in refpect of interefl va­
rying according to the clajs o f  the receiver;” that is, the receiver of the loan. 
But, in faff, it is proper to confider this as defcriptive of ftipulated inter- 

ell, for it has the fame import with the text of Menu (X X X III). How­

ever, fuch ftipulated interefl is legal, becaufe it is authorized by an exprefs 

law;  but the text of Vr i h a s p a t i  (X X X V  7) intends other borrowers 

than fuch as traverfe the ocean and the like.

I t  fhould not be argued, that the text of M enu has a different purport, 

coinciding with part of the text o f Y a' jn yawalcya, “  or whatever inte- 

reft has been ftipulated by them” (XXXII). That would be inconfiftent 

with the interpretation o f this text, “  all borrowers, Brahmanas as wellas 

others, fhould pay, to lenders o f all claffes, whatever interefl has been fli- 

pulated and promifed by them.” But, if it be expounded, “  all borrowers, 

whether trafficking by fea or not,” then it may be made to coincide with 

the text o f  Menu. Here
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Here it Ihould be obferved, that the author of the M itacjharu  fupplicS 

the reafon for the rate of ten in the hundred, and the like, payable by 

thofe who travel through vaft forefts, and the reft ; “  becaufe there is rilk 

of lofing even the principal lent.”  It is therefore indicated, that on loans 

fecured by a pledge or the like, where no rilk of lofing the principal is in­

curred, the eightieth part only Ihould be taken.

T he text of Y a' j n y a w a l c y a  on compound intereft and the reft 

(X X X VIII i) is not approved in the M itacfoara. According to the opinion 

delivered in that work, the receipt of intereft named cd licd  and the reft, 

even beyond the year, is not forbidden.

II. According to C hande' swara :
«« Interest beyond the year ”  (X L I) fignifies intereft exceeding the 

year. I f  a moneylender, apprehending that the fum lent would be repaid 

by the borrower in very few days, bargain forfpecifick intereft, it Ihall only 

be extended to the clofe of the year, not fixed for a period exceeding that

Jpace o f  time.
C h a n d e ' sw a r a .

T he meaning fuggefted by the glofs is th is: a borrower afks a loan of a 

moneyed man; but he conjectures from the borrower’s purpofes, that it 

will be early repaid ; he therefore fays, “  if  you will undertake to pay in­

tereft for fix months, I will lend the money;” and the borrower, agreeing 

to this condition, accepts the loan. In fuch a cafe as this, a lender may re­

quire a ftipulated period of fix months, ten months, or one year; but not a

greater time.

I n like manner, fome perfon, whofe capital is fmall, practifes money

lending, becaufe he is unable to provide-for his wants by other modes , a

man, needing a loan, faid to him “  lend me money;”  the moneylender

rejoined, “  when wilt thou repay it ? The borrower told him, “ my

brother is gone to the royal refidence; when he returns , two or three months

hence, I will repay you.”  The moneylender confidered, “  he w ill repay

it early, and my gain will be fm all; why Ihould I truft my property in the
p hands
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hands of another for fo ftmll a gain ? If he will promife to pay intereft during
*

a long period, then only fhould the money be lent.”  Accordingly he told the 

borrower, “  if  thou wilt pay intereft during a longer period, I will advance 

the loan.” The borrower acquiefcing in this propofal, the lender added,

“  if thou fhouldft repay the loan within the year, at the end of fix or feven 

months, or at any time before the clofe of the year, I mud receive the amount 

o f  intereft for a whole year.”  So faying, he advanced the loan; and the 

borrower, agreeing to thofe terms, contra&ed the debt: and intereft com­

puted for a whole year was paid, whether he difeharged the debt within 

the year, or at the clofe of the year. In fuch a cafe as this, a lender fhould 

not require a ftipulation for intereft one day beyond the year. But i f  the 

borrower cannot difeharge the debt even at the expiration o f the year, 

then indeed legal intereft may be received beyond the year.

“  Nor any intereft which is unapproved:” let no lender receive com­

pound intereft, nor intereft for dated times, nor dipulated intereft, nor 

corporal intereft, in modes, or at rates, unauthorized by the law. Confe- 

quently he fhould only receive periodical intereft and the reft, in legal 

modes; that is, at the rate o f an eightieth part of the principal and fo 

forth.

Does not carita  fignify intereft fpecially and freely promifed by the 

debtor ? How then is it regulated by legal rates ? I t  is regulated, by the 

texts of Menu (X XXIII) and H aTu t a  (X X X IV  and X L IV ).

T he text of Menu is thus expounded : “  men well acquainted with fea 

voyages”  are mentioned merely as an inftance fuggefiing a trader in gene­

ral. “  W ith times and with places;”  who fee, that fo much is the profit, 

on fuch articles, at fuch a place. That intereft, which fuch traders fettle, 

when borrowing money, has legal force, and fhould be adjudged.

T he firfttext of H â rTta (X X X IV ) is applied by Chande' swara to 

borrowers of a mixed clafs. “  Grain may be doubled at the time of har- 

veft ”  (X L IV  2); grain is doubled at the time when new grain is gathered, 

even two or three months after the loan. I f  it be not then paid, it can

only
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only be trebled, and bears no further intereft. “  And fo may wool and 

cotton wool, that is the hair of fheepand the like, and cotton alfo, bear 

the fame intereft as grain. “  But the fibres of grafs & c. on the fibres of 

the virana and the like, and on graft and the like, the inteieft is eightfold 

for one year. Such is the glofs on the text o f H a r i t a j  and the meaning 

is, that this text does not concern the limits of intereft.

Is not this unreafonable ? Grain muftbe repaid two-fold at the time of 

harveft; that is, when new grain is gathered. If grain, therefore, be bor­

rowed in the month of ''AJhddha, 'JyaiJJjtbt or the like, it mull be repaid 

two-fold in B hadra  or Pau/ha. It is, confequently, a great difparity, that 

the fame intereft fhould be received in feven or eight months, which would 

be due in fifty months at the prefcnbedrate o f  two tn the hundred. Aware of this 

queftion, C hande ' si vara  cites the text of N a  r e d a  (X L V ), and thus ex­

pounds i t : “ this rate of intereft, an eightieth part of the principal and fo 

forth, is univerfal, becaufe it is authorized by the law.” In fome countries, 

corn is repaid with an advance of a quarter; in others, with an advance of 

half the quantity len t: thefe rates are alfo comprehended m the text (X L V  2); 
for twice, and three times as much, and fo forth, are mere examples. Con-  

fequently, on fait, clarified butter and the reft, intereft fhould be taken at the 

rate fettled by the immemorial cuftom of the country.

B ut intereft at ten or twenty in the hundred, payable.by thofe who travel 

through vaft forefts, or traverfe the ocean, is not ftipulated intereft ( cdritd) } 

for Chande~swara fays, payment o f  it may be enforced whether it have 

been ftipulated or not. In fadt fo much intereft, as is fpecially promifed by 

the debtor, is ftipulated intereft; not confined to the rate o f  an eightieth and 

fo forth. T h at ftipulated intereft alfo is allowed by the la w ,  fo r Y A 'jN Y A -  

w a l c y  a declares, “  borrowers may pay whatever intereft has been ftipula­

ted by them” (X X X III) ; and C a t y a y a n a  fays, “ ftipulated intereft 

is that which has been fpecially promifed b y  the debtor”  (X X X V II).

T h is  intereft is legal, i f  it were promifed in a time o f  extreme diftrefs ; but, 

promifed by compulfion without fuch diftrefs, it is not legal, for Ca t y a - 
YAN A adds, “  and in no other cafe whatever muft ftipulated intereft be paid.5’

Even though ftipulated in a time of extreme diftrefs, on a Loan renewed, it
I

IS
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jfs riot legal, if  payment could have been obtained; for Vrihaspati de­
clares, “  the exaction of the principal and intereft, after a part o f it has 
been liquidated, is ufury and reprehenfible ” (X X X IV  7).

C ayica  is of two forts; one arifing from the body o f a pledged female 

animal to be milked* or a male animal to work or carry burdens, as def- 

cribed by Vya' sa (X X X IX ); the other explained by Na' reda, intereft 

repeatedly paid without diminiftting the principal (X X X V I). The ufe and 

profit of a cow or the like to be milked, or of a boat or the like, where no 

fuch agreement has been exprejjly made, as defcribed by Ca' tya  yana 
(X X X V II 3) is the cay tea o f Vya' sa ; and it flrould be taken at the rate 

o f  an eightieth part by the month, under the reftri&ion o f the text, “  nor 

any intereft, which is unapproved” (X LI).

C h a n d e ' s w a r a  fays, a cow or the like to be milked, or an ox or the 

like to work or carry burdens, are inftances mentioned generally j for the 

ufe of boats or the like, not exprefsly pledged, muft otherwife be excluded 

from  that definition o f  cayica. When there is fuch an exprefs agreement as 

defcribed by Ca' tya' yana, the ufe o f the pledge is ddhibhoga, the fame 

with bhbgaldbha propounded by Vr ih a spa t i. In this cafe, no reference 

is made to the rate o f an eightieth part; for no text fpecially directs i t : 

the whole ufe and profit of the pledge Jh a ll be the in t e r fi; for fuch is the 

import o f the text. Thefe two kinds of intereft are confequently diftinft, 

but Ihould be admitted as has been ftated.

T he cayica of N a' red a  is thus explained ; “  intereft to be repeatedly 

paid without diminifhing the body {caya) of the principal fum, at the rate 

of npana, or half, or other fraction of a pana, as agreed by both parties, is 

named cayica according to N.'Tr e d a .”

C h a n d e ’s w a r a .

F or inftance; a berrower, coming to a moneyed man, afks a loan; in 

reply, he afks, “  when wilt thou repay it ? ”  the borrower rejoins, “  I will 

repay it at the end of a month : ” a loan is accordingly concluded to mutual

fatisfadlion. Afterwards, at the clofe of the month, the creditor demands 
' payment;
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payment; but the debtor, unable to difcharge the debt, anfwers evafively*

“  I will pay you at the end of a f o r t n i g h t t h e  creditor repeatedly urges 

payment; and the debtor, in order to fatisfy him, promifes fome additional 

intereft, fuch as a pana [or the lik e .) That additional intereft, which he thus 

promifes from time to time, being repeatedly fettled between the parties day 

after day, is the cayica of Na”reda ; it is not the ftipulated intereft named 

cdrita, for that commences from the date of the loan. On this account it 

is feparately mentioned by Nareda.

“ W ithout diminifhing the principal;” in the cafe of intereft payable 
at ftated times ( ca licd )  and the like, if more than an eightieth part or the 
like have been paid for intereft, whatever appears, on computing the account 
at the time of difcharging the debt, to have been overpaid, by fo much is 
the principal, which was receivable by the creditor, diminiftied. But, in this 
cafe, what he receives from time to time, above the rate of an eightieth 
part, does not reduce the principal fum. It is not proper to fay, that the inter­
eft fhould only be received at legal rates, becaufe this ( c a y ic a )  is in its own 
nature a breach of the law. Were it to, JIM the text, prohibiting any intereft, 
which is unapproved (X L I), concerns only the cayica of Vya"sa, not this 
(c a y ic a ):  this form of intereft is only mentioned by Chande' swara inci­
dentally. The word (sa sw a t) “ repeatedly” fignifies again and again: for 
it is fo explained by Am era . (Chapter X V II, on indeclinable words).

T hat intereft, which is received month after month, at the rate of an 
eightieth part o f  the p rin cipa l, is considered as ca lled . Here month is a mere 

inftance; that intereft, therefore, which is received by the year, is alfo 

confidered as c a lic d :  and fo is that, which is payable at the end of fix 

months, or the like. Accordingly M enu, in the text cited (XLI)* men­

tions intereft for time generally.

“ Interest upon intereft:when a debtor, unable to pay the whole 
amount of intereft, promifes to pay it with intereft; the intereft, which is 
fo promifed, is wheel-intereft.

C h a n d e ' s w a r a .

Q_ M ore
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More will be faid on this fubjeft, in the feftion on recovery of debts: 

but even interefl: upon intereft a man (hould only take at the legal rate of an 
eightieth part and fo forth.

W hen the borrower, at the time o f receiving the loan, makes an agree­

ment in this form, “  I will pay twenty (hells a day,”  and the loan is made 

on thofe terms; in that cafe, fuch intereft is hair-intereft, as deferibed by 

V r Th a s p a t i  (X X X V  4). Interefl: by enjoyment (bhogalabha) has been 

already explained in the glofs on cdyica.

Cdyica, hair-intereft, and interefl: by enjoyment, (hall be paid entire, fo 
long as the principal remain unpaid. I f  the payment o f intereft have been 

difeontinued a few days after the loan, and the debtor be .only able to pay 

the debt ten or fifteen years afterwards, twice the amount of the principal 

only (hall in general be received by the creditor, in lieu o f other intereft 

(X L III.) : but it is not fo in the prefent cafe. On the contrary, hair- 

intereft (hall be received on a calculation o f the daily amount forborn e. 

Cdyica, or interefl: accruing from a pledged body, (hall be received on 

a computation o f an eightieth part o f  the principal monthly, until the 

principal be liquidated: i f  the thing to be ufed be deftroyed by the aft; 

of God, another chattel muft be delivered in its (lead; or, if  that can­

not b e ,. interefl: muft be made good otherwife. Interefl: by enjoyment 

continues fo long as the thing pledged  remains with him, w ho has the 

ufe and profit o f it :  if  the pledge be deftroyed by the aft of God, the 

debtor (hall be compelled to deliver another pledge under the authority 

^of a text, which will be quoted in the chapter on pledges. The creditor 

(liould receive a fre(h pledge ; or, if  that cannot be, the price of the ufu- 

fruft forborn e  lhould be paid, when the principal is liquidated. Thefe 

rules are grounded on a text o f V r i h a s p a t i  (X X X V  6) and on one of 

Y a' j n y a w a l c y a  (X X X V III a).

■ W h a t  fort of interefl: is fuggefted by the texts, “  let no lender 

receive intereft beyond the year” ( X L a n d X L I ) ?  It is faid, “ fuch in­

tereft is a fpecies of ftipulated intereft ( edrita)'.” Here it (hould be 

noticed* that the legal amount of intereft, whether received at the time

when
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when thq debt is difcharged, or earlier, or both ( partly at one time, and part­
ly at another) ,  only equals the principal futn. I f  ftipulated intereft, cayica, 

hair-intereft, or intereft by enjoyment, when added to the principal, more 

than double it, they are not legal in a m oral view. By receiving fuch in­

tereft, Brdhmanas and others, and even Vaifyas, commit a fin ; but, i f  a cre­

ditor infift on obtaining it, the king {hall enforce payment: Vrihaspati 
declares as much (X X X V  7). The ufe and profit of a pledge, or the ufe 

o f a chattel in that form o f intereft, which is named edyied, after twice 

the amount of the principal has been obtained from the ufufruft ; intereft 

upon intereft; and, the exaction of principal and intereft, that is, of the 

principal with the whole intereft, after a fmall part or the whole 

of the intereft has been received, either as ftipulated or monthly intereft, 

is ufury reprehenfible in a man who fubfifts by moneylending. The mean­

ing of the text is, that fuch ufury produces the confequence o f fin ; not 

that the king {hall not enforce payment of it.

“  Stipulated intereft beyond the legal rate & c.”  (X LII) ; this text o f  

Menu is otberwife expounded by C hande' swara  : “  intereft exceeding the 

rate ftipulated by the debtor, and different from  the rates p referred  by the law , 

is invalid : for fages have declared the legal way of moneylending.5* The 

legal way of moneylending is founded on th is: intereft allowed by the law, 

or ftipulated by the debtor, is valid, not any other intereft. But if  the lend­

er, through covetoufnefs, require greater intereft, and the borrower, appre- 

henfive of not finding any other lender, be willing to pay higher intereft, in 

that cafe the rule is this; “  the lender is entitled at moft to five in the hun­

dred”  (XLII). “  From a Brdhmana, ’* fhould be fupplied; for the rule 

would be fuperfluous, if  it were referred to a ''Sudra. The author of the 

M itdcfhard feems to have entertained the fame opinion ; for he has not par­

ticularly remarked on the text. On this interpretation alfo, the payment of 

hair-intereft and cayica, fo long as the principal remain unpaid, is conforma­

ble to the text of Na' red a  (X L V ). C h a n d b ' s w a r a ’s opinion may be 

thus briefly ftated.

III. According to Va chespati M isra :
O n his explanation, cayica and the reft alfo vary from the legal rate o f an

eightieth
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eightieth part the month ; for he cites the texts of V r i i i a s p a t i  an reply 

to the queftion, what other kinds of intereft are there ? And how many forts 

o f  inter e jt? If intereft at the eightieth part o f  the principal, as already men­

tioned by M isra, were diftributed by V r i h a s p a t i  into monthly and an­

nual intereft and fo forth, the citation, introduced by the qucftion, “  what 

other kinds o f intereft are there ?”  would be irrelevant.

W hen this queftion is put, “ what other kinds of intereft are there?”

The anfvver isj hair-intereft and intereft by enjoyment. “  How many 

forts?” The anfw er is, legal intereft, as c a lie a and the reft; and intereft not 

preferibed by the law, as ca r  it a and the reft. But the expofition would be 

imperfedt, fince the receipt even of legal intereft, as called  and the reft, be­

yond the year, is forbidden; and the omiffion of higheft limited intereft 

would be derogatory to the /age.

S u b d i v i d i n g  into four forts intereft at the rate of an eightieth and fo 

forth, as in the expofition o f C h a n d e  s w a r a  ; and adding them to other 

kinds of intereft, namely hair-intereft and intereft by enjoyment; there re- 

f u l t  the kinds o f  interejl fpecified by V r i h a s p a t i . Thus hair-intereft and 

intereft by enjoyment are ftated in anfwer to the queftion, what other kinds 

of intereft are there? And cay tea, and other fubdivifions o f  the general rate, 

are ftated in anfwer to the queftion, how many forts there are. This again 

is erroneous; for, had fuch been the meaning, the queftion, how many 

forts ? fnould have been firft put. T o  expatiate would be vain.

O n this interpretation, the cdyica o f Vya' sa, arifing from the profit o f a 

flave’s labour or the like, falls under the defeription of intereft by enjoy­

ment; but the cdyica of N a' reda muft be confidered as one o f the fubdi­

vifions o f  the general rate. For M isra fays, the cdyica of Vya' sa falls 

under the defeription of intereft by enjoyment; but the cdyica of Na' reda 
is diftinfl from thefe; and the cdyica of Vya' sa is not mentioned in the 

following expofition, “  cdyica is intereft by the year; calica, by the month ; 

chacravriddhi, intereft upon intereft; ca r it d , intereft fpecially promifed in a 

time o f extreme diftrefs; sic  havridd hi, intereft payable daily; bhogaldbha, the

ufe and profit of a flave’s labour and the like.”
« T he
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T he( ufe of diftinguifhing the cayica of Vya' sa from intereft by enjoy- 

ment will be hereafter explained. But the cdyicci of Nareda is intereft 
payable by the year, conlidering the word vsaswat, repeatedly, as fignifying 
annually. This is paid without diminifhing the principal; even though 
received for a thoufand years, it does not reduce the principal. If the in­
tereft happen to be forborne after the JirJi few days, the whole arrears of 
intereft muft be paid when the debt is difcharged; for, according to 
M isra ’s opinion, this kind ofintereft is intended by the word cayica in the 
text of Vrihaspati (X X X V  6) :  and this has been Hated by Misra on 
the authority of Hela' yudh a.

B ut if  theexpreffion o f Misra , “ to be paid by the day,” beauthentick; 

the meaning muft be, that the fum calculated on daily intereft fhall be paid 

yearly. Elfe it is inconfiftent with his expofition, “  cayica is intereft by 

the year/1 The fpecial rule, adopted by him, that cayica  and the reft muft 

be received at the rate of an eightieth part, is not fuggefted by the la w : 

but hair-intereft, which is receivable daily, is founded on a text o f  Vr i ­
haspati (X X X V  4).

“  ^Adhibhoga, or a loan on the ufe of a pledge” (X X X V II 3 ) ;  where 
an agreement is made, that the whole ufe of the thing (hall be the only in­
tereft, it conftitutes a loan on the ufe of a pledge. Misra.

It is confequently intimated, that the word “ pledge, in  the firft p a rt 

o f  the te x t, is indeterminate; for by fuch an expolition cayica is of two forts, 
m e o f  ’w hich corrfponds to adhibhoga. It follows, that the various forts of 
intereft are feven. Ofthefe, the cayica of Vya' sa, ca lled , ftipulated in­
tereft, and intereft upon intereft, Ihould not be received beyond the year.
For the'fake of this diftin&ion, Vya'sa has ftated cayica  feparately fro m  

adhibhoga, to w hich it is other w ife fim ila r . C ayica  is the ufe and p rofit of the 

bodies o f  quadrupeds as oxen, horfes and the like. Or the repetition of the 

word pledge in the text of C atya ' yasa  has a determinate ufe; confe­

quently it Ihould be underftood, as in the glofs o f  Chandeswara , that 

"AdhibhSga takes place when there is an agreement in regard to the pledge; 

otherwife the ufufrudt is cayica.

R ' Such
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Such intereft may be taken even beyond the year, on a frelh agreement.
T h e “authority for this is the text of G o t a m a  ( X L ) : and the fenfe o f the 

text is this; of the forts o f intereft enumerated, in ter eft upon intereft and 

the reft, no lender fliould take the fourth fort beyond the year; nor any in­

tereft, which is not again declared or promifed, beyond the year; that is, 

neither o f the other three without a frejh  agreement. The rule refpefting the 

cayica of N a' red a  has been already delivered. It is the fame in refped of 

the other two; at the time of difcharging the debt, they.lhould be received 

in their own kind, or by their value.

A  d e b t  fecured merely by a written contraft (XX X VIII 2) (hall be dif- 

charged by three perfons, the debtor, his fon, and his Ton’s fon; but, in the 

cafe of a loan on the ufe of a pledge, the debt muft be difcharged even by a 

great grandfon. Yet if  the agreement were in this form, “  I will relinquifh 

the pledge, when twice the amount of the principal has been realized,” in 

that cafe the creditor muft: relinquifti the pledge whenever he has realized 

double the amount of the principal.

X L V I.

Y a jnyawalcyaj— R ut when a pledge has been given, which 
the creditor promifed to return on the debt being doubled, then 
purely, the intereft having equalled the principal, the pledge 
muft be releafed on the double fum being paid, or having 
been received from the ufe of the pledge.

X L V 1I.

V ishnu : — E ven if  the higheft intereft, or that equal to the 
principal fum, have accrued, the creditor lhall not be forced  
to reftore a pledge fixed in his hands, unlefs there have 
been a fpecial agreement.

T his diftin&ion is alfo noticed by Chandeswara, and fhould be ad­

mitted by others. But that is not the import o f the text, “  a pledge lhall 

be enjoyed until a&ual payment of the debt” (X X X V III 2). The text ol 

V r ih a s p a t i  (X X X V  7) has been explained. His former text on in- 

'  * tereft

* •
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tereft by  enjoyment (X X X V  5) furnilhes an inftance only of fuch intereft j 

» for it coincides with the text o f Ca’tya  yana (X X X VII 3). It is thus 

expounded by M isr  a : “  rent” fignifies hire, ufe, or occupation o f a pledg­

ed houfs. “  Produce”  ('sadas) fignifies grain or other fruit o f a pledged 

field j agreeably to the fenfe of the verb 'W , cut down or reap.

Here boats and the like are alfo fuggefted by the word “  houfe,”  taken 

as a general inftance.: and “  rent,”  or ufe, alfo fuggefts tranfport o f merchan­

dize and the like.

I n a glofs on the text of M enu (XLIII), M isr a thus expounds i t : “  if  

gems, money, or the like be received at once, double the amount o f the prin­

cipal only fhould be taken ; but, if  they be not received at once, more may 

be taken.” Confequently here, as before, if  intereft have any how remain­

ed unpaid after the firft few days, the principal is only doubled, however 

long the period o f  forbearance may be; and no more fio u ld  be received.

T he text, allowing a p a n a each month for a purdna (X X X IV ), and that, 

which confirms intereft fettled by men well acquainted with fea voyages 

(XXXIII), concern ftipulated intereft only. But thefe rules fubfift where 

the price is great at the time when the debt is contracted, or where the 

value o f a thing, bought with money borrowed for the purpofes of trade, 

and fold in another country, is improved. The text o f H a ri t a  (X L 1V  2) 

declares legal intereft on particular articles. It is proper to confider the 

textof Y a"jnyawalcya (XXXII) as folely relating to fuch intereft. This 

and other inferences may be drawn from reafoning.

I n this expofition BhavadeVa concurs; but Helayudha reads the 

text o f  N areda (X X X V I 2), panavdhyd inftead o f panardbddyd ;  and 

explains the text, “ 'intereft to be borne (vdhan iyaJ, or received by the cre­

ditor, repeatedly, even fora  thoufand years, if  the fp an a) principal fum 

remain due, without any diminution of ( caya)  the principal, is called cdyicd 

On this general confideration it is faid by M isr  a, that cayicd mull be paid, 

fo long as the principal remain unliquidated. But ChandeW ara rejects 

this reading, becaufe it has been unnoticed by moft authors.

“  L e t

* *
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“  L e t  no lender receive in tereft beyond the year” (X L  and X LX ); if a  

creditor is defirous of receiving intereft, in fuch a manner, that intereft may 

not ceafe on its equalling the debt, he Ihould receive his intereft before tire 

clofe of the year, not after the year has expired. The meaning therefore, 

on this interpretation, is, that he fhould receive the intereft then only, 

when the debt is difcharged, or the higheft limited intereft due for the 

time the loan has rem ained unpaid. But if the creditor, through want of con­

fidence in his debtor, or from his own inability to provide for his wants 

otherw ife, wifhes to receive intereft within the year, in that cafe he may re­

ceive it before the clofe of the year ; that is, he may receive the intereft for 

twelve months, month by month. But after a year, the debt is only dou­

bled by remaining undifcharged during fifty months; before the expiration 

of that period, intereft is payable on the terms o f the loan. Confequently 

odyicd, if it can be recovered, may be taken beyond the year, when there is 

a promife in this form, “  I will pay it regularly until the debt be difcharg­

ed and fo may c a lle d , if  there be a promife o f paying it month by month. 

But if  the creditor cannot obtain regular payment, the principal is doubled 

in due time.

C«V//aisdefcribedby C a't y / yana (X X X V II i) andnoticedby M enu 

(XXXLII). By the rule, “  nor any intereft which is unapproved” (X L I), 

it  is directed to take even edyied and the reft only at the rate of an eightieth 

part and fo forth. But, if there be an agreement in this form, “  I will pay 

it daily,” it is hair-intereft. Other intereft mull be regulated in the mode 

abovementioned.

IV. A cco r d in g  to^Su^a p a ' ni in the D ip a c a lic d :

On the text of Y a' jny a w a l c y a  (X X X V III i)  it is remarked in his 

work, “  this verfe is not found in fome copies. Intereft is of fix forts, 

under the text o f  V r Th a s p a t i  (X X X V  2). There edyied is intereft 

which arifes from the labour or ufe of an animal to carry burdens, or of a 

female quadruped to be milked; calica  is intereft, which is payable by the 

month; intereft upon intereft is ch a cra v n d d b i; intereft Specially a n d  free ly  

promifed by the debtor himfelf is ed ritd  ;  that, which is received daily, is

''sic h d v r id d h i; and the profit arifing from the ufe o f a pledge is bhoga.

* Among
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Among ,thefe, sic'havriddhi, cdyicd, and intereft: by enjoyment may be 

received until the principal be difeharged (X X X V  6).

T his notion is intimated; according to Y ajnyawalcya, intereft by 

enjoyment is comprehended under corporal intereft ( cay ica): and the cayica 

o f Naked a, as expounded by C handesWara, falls under the defeription 

of flipulated intereft (ed r ita j: as expounded by M isra , it falls under the 

defeription of intereft payable at a time certain ( 'called) ; for the word 

“  month” is a mere inftance of a general fenfe. "Sic’havrtddhi is only a 

diftintft form of ftipulate J intereft; but fo long as the princip d remain 

unliquidated, this intereft muft be paid to fulfil the terms o f the agreement.

But, i f  there be no promife of paying it daily fo long as the principal re­

main undifeharged, it is not hair-intereft. If an agreement, that intereft, 

at the rate of four panas or the like, fhall be paid every fifth day, fo long 

as the principal remain undifeharged, that alfo fhould, it feems, be paid 

until the principal be liquidated ; but fuch a contract Ought not to be made, 

becaufe it is not authorized by the law.

«
T h e  text of M e n u  (X L 1) muft be explained as in the glofs of.H e LAV- 

udha ; but other texts muft be underftood in the mode already ftated. In 

the text of Y a' j n y a w a l c y a  (XXXII), greater intereft is allowed on ac­

count of the ri(k o f lofing the principal: it is therefore legal in this author's 

opinion. With this exception the text of Vr i h a s p a t i  (X X X V  7) is 

applicable to all cafes. The fags declares an alternative in regard to the 

preferibed rates o f two and three in the hundred and the like, “  or what­

ever intereft has been ftipulated by them” (X X X II). This confequently 

intends ftipulated intereft and the like : and the text, beginning with the 

words “  intereft upon intereft”  (X X X V III 1), only recapitulates thofe forts 

o f intereft.

V . According to C u u u c a b h a t t a  :

"  L e t  no lender receive intereft beyond the year”  (X L I) ; i f  a creditor, 

having contra&ed for intereft payable at ftated times ( called)  or the like, 

but finding it troublelome to receive intereft monthly, tell the debtor, “  thou 

fhalt pay the intereft of feveral months at once;” ftill he fhould receive it

S within
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Within the year. For example; intereft for fix months, for ten months, 

or for one year, may be paid at once; not intereft for thirteen, fourteen, or 

fifteen months. The meaning is th is; i f  he do not receive intereft before 

the clofe of the year, in that cafe, fince its periodical payments are inter­

rupted, and it can now only be received when the debt is difcharged, intereft 

can on no account be more than fufficient to double the debt: as is declared 

by Menu (X LIH ). It is implied, that intereft receivable day by day, 

month by month, or the like, may be taken to a greater amount than is 

fufficient to double the debt, provided the principal remained unpaid. Such 

is the glofs of Cullu c a b h a t t a .

H e r e  intereft receivable day by day is the cayicd o fN A R E D A ; for the 

w o r d '^ W ,  “  repeatedly,” in that text (X X X V I), bears the fenfe o f 

“  daily.”  The fame intereft is defcribed by V r 'i h a s p a t i , under the name 

of hair-intereft (XXXV 4)- Not confidering the cay i d  o fV Y A 'sA  and 

profit by enjoyment of a fledge  (bhOgaldbha) as intereft, it is ftated that the 

various forts of intereft are four. But, if  thefe be acknowledged to be forts 

of intereft, there are five, or fix kinds.
M

In the text of Menu (X LI) the reading is adrijhtam, unfeen : let no len­

der receive any intereft unfeen in codes o f law, or unknown to the law.
This prohibition is intended to fhow the immorality of receiving fuch interejl, 
lo t to ordain, that a lender fhall not obtain it, if  he wifti to receive fuch in- 
teref. Confequently ftipulated intereft, and the like, which have been pre- 

vioufly fettled, only produce a taint of fin in the lender, who receives them; 

not an incapacity to recover them. What are thofe ufurious forms of inter- 

eft ? In anfwer to this queftion, the fage adds, “  intereft upon intereft, &c.*

V r ihaspati propounds their nature in a text above cited (X X X V  3).

I nterest upon intereft is, in its own nature, reprehenfible; intereft for 

a time certain, when more intereft is received, than is fufficient to double the 

principal; corporal intereft fay icd), when the animal is too much worked 

or m ilked; ftipulated intereft, even though it have been fettled by the deb­

tor in a time of extreme diftrefs, and by the creditor through^kindnefs. 

Thefe four illegal forts of intereft fliould not be received: Vr ihaspati

exprefsly forbids it (X X X V  7). C u e l u c a b h a t t a .
Here
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He$ e the cayica of Na~reda muft alfo be comprehended under the terni 

cayica . Hence the receipt of that alfo is ftiown immoral. How is it im­

moral, if the debt be difcharged within the fourth or fifth month ; for, 
in that cafe, more intereft than is fufficient to double the principal, is 

not received ? T h is  objection is not w ell fo u n d e d ; for thofe kinds of in- 

tereft are reprehenfible from their intrinfick evil. On this opinion alfo, 

a creditor, who advanced a loan, fhould only receive twice the amount 

of the principal, after the time when the principal is duly doubled ; and 

not at any time before that period. But, if the debt be difcharged before 

the time when it would regularly be doubled, in that cafe the principal, 

with leg a l intereft only, fhould be then received. Thus Brdbm anas and 

the reft violate no duty. Within that period, whatever intereft is received 

at any ftated times, is calico, ; for the word “ month” is merely an inftance 

Jlated generally in the texts of Na'reda and others (X X X V I z). Accord­

ingly Menu mentions periodical intereft generally (X L I).

T he text fib fcq u e n tly  cited  (X L II) is applicable to the cafe of intereft 

due without a fpecial agreement. That will be explained under its proper 

head. The text, “ whatever intereft fhall be fettled by men well acquaint­
ed with fea voyages & c.” (XXXIII^, is expounded as above ftated.

H ow  can it be faid, that ftipulated intereft (ca r ita ) is unauthorized by 

the law, fince carita, is deferibed in the code of C a t y a ' y a n a , “  intereft 

which has been fpecially and fr e e ly  promifed by the debtor in a time of 

extreme diftrefs” ('XXXV II) ? Nor fhould it be argued, that it is unau­
thorized by the law, not being fuggefted in the Veda. The text of Ca' t V- 
a y a n a  may alfo be confidered as a portion  o f  the V eda: elfe the higheft 

lim ited  intereft, fuch as intereft doubling the debt and the like, would alfo be 

unauthorized by the law. To this it is anfwered, the law expreffes ge­

nerally, that a Vaifya and others may fubfift by moneylendiog : in anfwer 

to the queftion, how much profit ought to be taken by a moneylender, the 

texts of M enu and the reft are adduced, or the fcriptural law to be efta- 

blifhed through them; a lender may receive, on a loan, the eightieth part 

o f  the p rin cip a l and f o  fo r t h , in the order o f clalfes, as preferibed; 

or he may take, as the higheft intereft, if the debt have been long out-

ftanding,

• G° ife X  •
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landing, a fum equal to the principal, for the intereft accumulated at fuch

rates: this, and other legal intereft, a lender may receive. Intereft fo autho­
rized is alone received in pradice as legal intereft. It is the rule for deli* 

very by the creditor; for it is taught by the law, which fuggefts a mode of 

fubfiftence by the delivery of loans. But if a borrower ftipulate greater 

intereft through the urgency of his wants, then, in anfwer to the queftion, 

what fhould be done at the time of payment* a rule may be deduced from 

the text of C a' t y a  YAti A (X X X V II i ); the debtor muft pay the intereft, 
which he has promifed. Such intereft, although it be fo authorized, is 

not preferibed to the lender by codes of law : hence the delivery of inter­
eft, which has been promifed by the debtor, is a rule for receipt, * a fu b or-  

dinatc tide of judicial procedure under the head of loans delivered. But, 

in fad, intereft allowed by the law is legal intereft j and intereft fettled by 

the will of men is not received in pradice as legal intereft ; for the mean­

ing of “ legal ” is “  allowed by the law.” Hence, where a creditor, from 

the circumftances of the times or the like, accepts of lefs than legal inter­

eft, ft nee lefs intereft muft in that cafe be admitted, there is no objedion 

to the law of ftipulated intereft, as it concerns the lender as well as the 

borrower. Such is C u l l u  c a b h a t t a  s opinion.

V I. According to other commentators.

B ut others confiderthe text of Y a' j n y a w a l c y  a. (X X X II) as intended 

to authorize the receipt of ten or twenty in the hundred from thofe who 

travel through forefts or traverfe the ocean, although fp e cifick  intereft have 

not been ftipulated ; but, iffp eciftck  intereft have been ftipulated,'// isftated  

as another cafe ; “ or whatever intereft has been ftipulated by them: ” and 

in this are included the rates of nine and eleven in the hundred, and the 

like. The text of M e n u  (X XXIII) has the fame import; but the ex- 

preflion, “  all borrowers,” fuggefts not only thofe who travel through forefts, 

or traverfe the ocean, but any others of the four clafles. However, the 

acceptance of intereft above the preferibed rates, from fuch as travel 

through vaft forefts and the reft, is immoral; for there are no grounds of
reftridion to the text o f V r i h a s p a t i  (X X X V  7).

• See the glofs on the text of Na k.hda ( I )«
« H er b
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H er e  it fhould be obferved, that large gains are the grounds, on which 
greater intereft is paid by thofe, who traverfe the ocean ; as intimated 
by the text of Menu, “ whatever intereft lhall be fettled by men well 
acquainted with times and with places.” The grounds are the fame in 

other circumftances of the fame cafe, intended by the text oF Y a' jn y a - 
w a lc ya  (X X X II ) ; not the rifle of lofing the principal. Thus the rate of 

intereft is the fame, even though the debt be fecured by a pledge.

Does not the text of M enu (XXXIII) confequently become unmeaning, 
fmee C a' tya ' y a n a  authorizes the payment of ftipulated intereft by debtors 

of all deferiptions (XXXV II 2) ? N o ; for C a ' t y a ' y a n a  declares, that 
intereft, which has been promifed, through compulfion, by others than fea- 

faring traders and the reft, Ihall not be paid; “ and in no other cafe what­

ever muft ftipulated intereft be paid” (X X X V II 2). But a fpecial rule is 

delivered (X X X III), to legalize intereft promifed, through compulfion, 

by feafaring traders and the reft. This text, however, is confidered by 
C handesWa r a , as intending traders in general : and both texts are re­

ferred by him to the head of ftipulated intereft (ed ritd ). But intereft pro- 

mifed by others than traders, in a time of diftrefs, is called edritd and muft 
be paid by the debtor; but, promifed through compulfion, without any 

necejjity arijing from  a feafon of diftrefs, it need not be paid (X X X V II 2)

This is a general inftance : fometimes, from the circumftances of the times, 

even lefs than legal intereft, accepted by the lender, is confident with ufage, 
and falls under the defection of ftipulated intereft. By accepting it the 

lender commits no fin; but, by parity of reafoning, a fin is committed by

the debtor *.

If ftipulated intereft above the rate of an eightieth part may be paid by 
the free confent of the debtor, what is the purport of the text of Menu 
(X L I) ? Some explain it, “ let no lender receive intereft on money, which 

has not been lent more than a year.” Confequently this belongs to the cafe 
of intereft without a fpecial agreement; fo V ishnu ordains, “ after the lapfe 

of one year, debtors muft pay intereft, as allowed, even though not agreed

^Shc^tlwTei^i^m^y _ commentator thinks, a borrower fins

by taking advantage of the times to pay lefs than legal intereft. #
* T  on
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aa at the time o f  the loan -f-.”  For example ; the debtor, having occafion to 

incur expenfe for the nuptials of his fon or the like, thus addreffed the lend­

er; “  advance me this loan without intereft; after completing the rites in­

tended, I will repay it, making up the fum by the fale of effefls, or by alms 

any where obtained ” the borrower thus contradted the debt: if  it be de, 

manded, but not paid, while he remains in the country, it bears no intereft 

for one year; but after that period it bears intereft. Such is the purport o f  

the text. Then what intereft fhould debtors pay ? The fage propounds it;

“  intereft as allowed as declared by the law concerning creditors, at the 

yate o f an eightieth part and fo forth, in the order of theyeuera/claffes, Brab~ 

manajf and the reft. This interpretation o f the text of V i s h n u  is approved 

by C h anps' sw axa . The diftin&ion refpeding fuch, as fraudulently go to 

another country, will be mentioned (Sedion III).

the negative in the expreflion, “ let no lender receive & c.” is it fignified 

that he cannot receive i t ; or, joined to the imperative, does it fignify, that duty 

is not fulfilled, and confequently that the receipt is immoral ? Since no 

other law intimates the receipt o f fu ch  intereft within the year, there is no 

contradidion: and, as there is no law to remove the doubt, how foon a 

loan, which has been advanced without intereft, ftiall bear intereft, it is 

fignified that intereft fhall not be received within the year. Thus, i f  a 

creditor, who had delivered a loan without intereft, alk intereft from the 

date of the loan, when payment is tendered after the lapfe o f the year, then 

payment of intereft for the period exceeding one year fhall be enforced by 

the king? and, in this cafe, the year confifts o f  three hundred and fixty 

days, counted by fcivana tim e; as deduced from the texts already quoted 

from the M alamdfatatwa (Section I, glofs on text X X V ).

“  H e may take intereft, which is unapproved 33 (X L I) ; which is not 

prefcrihed to lenders by the law, fuch as intereft upon intereft, and the red ; 

but not any other intereft except intereft upon intereft and the reft : this is 

an explanatory precept. However, the receipt of intereft upon intereft and 

the reft is immoral, as declared by the text of VrT haspati (X X X V  7 ).

........ ..................................— --- -------  ~ L ’’ 1 "

+ Cited in its proper place in Sedion III (v, LII).
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