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Is it not impoffible thete fhould be intereft different both from intereft
upon mteref’e and the reft, and from intereft at the rate of an eightieth part
and fo forth : how can an explanatory precept have been delivered forbid-
ding other forts ?  If a man have contracted a debt; at the time of harveft,
for the fupport of his family, and have hoarded a large quantity of grain 3
and, the price happening to be greatly enhanced; (hould the creditor at the
time of repayment fay,  the price of grain, which was purchafed by thee
with my morey, was doubled in ﬁve months, pay me therefore double the
pnncnpal befides intereft thereon ;*’ this explanatory precept is intended to
prevent fuch a tranfaction. It is accordmgly ufual, in fome diftricts, for
lenders, who defire greater profit, to require from the borrower a ftipula-
tion for the current price in the month of ~A/Add%a

Ir fuch be the meaning, what is the fcope of the text of Menu above
eited (XLII)? Itisa rule for intereft on a debt contracted without an agrees
ment for inteveft ; for, if a debt fo contracted remain long unpaid, it bears
intereft, This will be particularly difcuffed in another place (Settion IIL).
The text is an anfwer to the queftion; whether intercft fhall in this cafe be
taken at the rates preferibed by the law, or in the form of ﬁipulated'intér.'
eft (cdritd) and the like : intercft beyond the rates prefcribed by the law,
which fuggefts the mode of fubfiftence by moneylending, is invalid,
Though afked by the lender, it fhall not be obtained. A reafon is given;
becaufe the wile have declared thofe rates, as fixed by the law; the proper
way of lending: hence a creditor of the fervile clafs is entitled ar moff to
five in the hundred.

Ir the rate fixed by the law be the only proper way of lending, is not
other intereft, even though promifed by the debtor in a time of extreme
diftrefs, invalid? Therefore does the fage add, ¢ different,” Here again
fixed rates muft be brought forward ; « different from the rates fixed by
mutual confent of lender and borrower.” Intereft different from that,
and exceeding the legal rates, is invalid. Such is the fenfe of the text
(XLII). After how many days does adebt, which remains unpaid, bear
intereft ? Itis anfwered; ¢ let no lender receive intereft arifing from 2
debt, which has not exceeded one year.” Or the negative may be under-

¢ ftood
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vi’mod in the phrafe, *¢ take mtereft which is unapproved ;” and the fenfe

i s, ** let no lendcr feceive intereft tinauthorized by the law.” What is that
entereff2 To this queftion the legiflator replies, * intereft upon intereft &c.”
and the negativé here denotes #be immorality of fuch conduét. Confequently,
fhould a creditor be defirous of receiving intereft unauthorized by the law,
fuch as ir{tege'ﬁ upon intereft and the like, he can receive it, but he commits
4 moral offence. Accordingly VR inaspaTi declares it réprehcnﬁblc
(XXXV 7). This interpretation is confiftent with the opinion of CuLLy-
¢4BHATTA, and fhould be admitted. Ultimately there is no difference.

It (hould not be objeted, that whatever interpretation has been deliver-
ed by ancient authors, that only fhould be admitted ; becaufe an opinion
not matured cannot be well adopted. There is no proof to fupport their
interpretation. Not fhould it be faid, this text is /fufficient authority. It is
evident, that the text admits of another interpretation : and it muft remain
a doubt what interpretation fhould be eftablifhed, fince their comments are
difcordant, Nor fhould it be objected, what proof is there to fupport the
interpretation propofed ? Itis a fufficient argument, that the text may coin-
cide with the rule of Visunu (LII); for it is a maxim i logick, that pro-
pofitions ought not to be feparated in fenfe, when their coincidence is poffi- -
ble. Nor fhould it be affirmed, that Visunu’s rule may be otherwife
explained. It is a maxim, that an obvious me.aning is to be preferred to a

forced conftruétion & it would therefore, fay thefe lawyers, be irregular to

explain it otherwile.

On this expofition of the law, cdyicd is of two forts ; the cdyicd of VY &sa
and the cdyicd of Nirepa. The firfl, noticed by Vya'sa, by VR inasPA-
71, and by YA nvawaLcyA a/fo according to the Dfpacalicd, is in the
nature of aufufrud ; but diftinguithed from intereft by enjoyment, in the
manner already ftated : the ufe of a pledge is intereft by enjoyment
(XXXVII 3); the benefit arifing from the labour of a {lave or the like, not
pledged, is (cdyicd) corporal intereft. When the agreement runs in this
form, ¢ this cow fhall be milked by you one day in each month, and that
fhall be the only intereft on the debt,” fuch intereft is named cayicd.  Since

there isno contraé‘t of hypothecauon, it is not the ufe of a pledge. The
; , owner
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ewner'may pledge the fame cow to another creditor ; and he may pay the
intereft otherwife: and another chattel may be required as a pledge for the

fame debt, to give confidence to the lender.

AG AN ; a debtor may himfelf work two or three days for the benafit of his
creditor. In that cafe alfo, 2be benefit of bis labour is the intereft named cdyicd,
Here the word (¢dyd) < body” is indeterminate ; and the ufe of a boat or the
like for zke tranfport ¢f gaods, in lieu of intereRt, is allo ¢dyigs: and that muft
be allowed, {o long as the principal remain unpaid (XXXV 6).

Waenthe benefit arifing from #4e Jabour of a flave has been fettled as cﬂ’y:’af
“intereft ; and that flave, through indolence or inability, performs ne
labour, but pays money equal to the value of his labour, fhould that
money be received as intereft or not? and, if it be received, under what
defcription of intereft does it fall? It is anfwered, the money is merely an
equivalent for his labour; it fhould be received and confidered as cdyicd

intereft.

Ir a moneyed man tell fome merchant, ¢ receive a hundred JSuvernas from
me, and trade with them ; whatever be the profit, one half the refidue, after
paying me intereft, muft be delivered to me, and thou fhale take the other
half for thyfelf : but, if the capital happen to be loft, the lofs fhall be fole-
ly thine, and I fhall recover the whole principal from thee.” On thefe terms
the loan js advanced; and the man afs accordingly. Is moncy fo
advanced a loan or not 2 If it be a loan, is the moiety of the profit, which is
receivable by the creditor, intereft or not? It is faid, fince both zhe requifites of
@ loan, the continuance of the creditor’s property in the money lent, and #ke
receipt gf a gain, have place in that contra&, nothmg prevents its being
deemed a loan : however, the moiety of the profit, which.is receivable by the
eredifor; 1s not intereft, but profit arifing from commerce.

WaaT exertion for gain is, in this cafe, made by the lender 2 Any mer.
chant tells a publick officer, ¢ you muft prevent the exa&ion of exorbitant
duties payable at wharfs and the like ; in confideration of which, I will give
you a quarter of my profits :” as in this cafe the protettion, afforded,by that

U officer
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officer againft the exaction of exorbitant duties, is the exertion, for which
he receives a quarter of the profits, fo, in the firlt cafe, the a@ of furnifh-
ing a loan as a capital for trade, and the ftipulation then made, conflitute
the exertion on the part of the lender. Or, in both cafes, the money paid
1s fimilar to 'grat{xitous 'prefehts of bread, fruit, mangoes, fith and the like :
it is not cdyicg arifing from the perfonal labour of the borrower ; nor intereft
of its own nature arifing from increafe of flock ; for that is not named in the
law as a {pecics of intereft, nor is it defcribed under any other kind of in.
tereft.

Ir the merchant trade in #/a, gold or the like, and the lender receive from
the merchant half the #/s, gold, or the like, gained in commerce, in that
tafe, fince the merchant is independent, the lender’s ownerfhip is the only
motive for the delivery of the thing. The delivery and receipt are confe-
quently civil aés; and the receipt is no acceptance of things beftowed for
religious purpofes. There is no confequent fin in receiving thofe things.

Thus fome expound the law.

VIL.  The feveral expofitions confidered.
Bur if the merchant fraudulently withhold the moiety of the profit, he is
a promife-breaker, and fhall be compelled by the king to deliver it. = This
creditor, however, exats more tban legal intereft from the debtor’s neceffi-
ties. But interelt, which is exalted at tbe plealure of the lender, whether
at legal rates, or in the form of ftipulated intereft and the like, if it be un
received for fome time, can only be taken to an amount fufficient to double

the principal.

Ir the money be advanced on thele terms, ¢ take-from me-a hundred
Juvernas, and trade with them on our joint account, but intereft muft be paid
me ;¥ that commerce is carried on on account of both parties, and the fhares
muft be fo diftributed, as may have been agreed. But, if the lender add,
* fhould the capital happen to be loft, the lofs fhall not fall on me,” and
the merchant acquiefce in #bo/e terms, the whole lofs muft be borne by him,. -
through the exigence of his affairs, which compelled him to accept fuch terms:
but, if his affent were extorted by force, the lofs fhall not be borne by him ;
this method is confiftent with the reafon of the law, IN
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In the cafe fuppofed, if the merchant, who borrows the money, trade
in falt, lac, or the like, with or without the knowledge of a Brdbmana who

lent the money, the fin falls on that Brabmana according to #4e circums,
ftances ¢f bis knowledge or ignorance of the particular trade carried on. This is

a demonftrated rule.

On the deubt, whether it be money advanced for commerce, or money:
lent, it is faid ; one halfis aloan vefting temporary property in the ufer, and the
other half is money advanced for commerce. = Hence there is, in this cafe,
trade in partnerfhip, and a combination of debt and commerce : to receive
intereft on the whole fum, without a previous agreement, would be therea.
fore contrary to law.  But, if the lender delivered the money with this
ftipulation, ¢ the whole fum fhall be a loan in thy hands, and it fhall pro-
duce to me half the commercial profit,” there, fince the two aéls (of ad=
vancing a fum for trad: and delivering it as a loan) are incompatible, the
contraét of loan fhall prevail ; for the property of the former owner is di=
vefted by that ai?. He fhall not therefore receive half the commercial profit, but
intereft on the whole fum : of the profits of trade fo much only, as the mer-
chant may VOluntarlly give, can be received by the lender. IFf the capital hap-:
pen to be loft, whether the exonerating claufe (‘“if alofs happen, it thall not
fall on me,”) beexprefled in the agreementor not, the lofs does not fall on the
creditor, but on the debtoralone. But, if anagreement were made forthe pay.
ment of half the commercial profit by the debtor, it muft be paid to fulfil the

agreement, as abovementioned. ’This has been fufficiently explained.

- THE cdyicd of Na'RED A fhould be explained, as in the glofs of CuaNa
DE'swARA, from the fenfe of the word “zéwar, repeatedly, or again and
again. . Or the method, approved by Hrra'vupna, the Mitdcfhard,
Misra and others, may be followed: thus cdyicd is intereft payable daily 3
and the word Ya§war fignifies long, as in the example ¢ Sofwatth Sfemah,
many years,” and in other inftances. According to VRInAsPA'TI, it isina
cluded in the delcription of hair-intereft, and muft be paid fo long as the
principal remain undifcharged. Inthe text, it is particularly mentioned,
¢ at the rate of a pana &c.” (XXXVI 2) to remove - the doubt whether in~
terell fhould be received daily at the proportional rate of an eightieth part
ey by




L
{ 80 )

by the month: moreor lefs than that rase is therefore taken as hair-intereft ; and
fuch is the current practice. This being the cafe, the cdyicd of Na'rEDA,
as explained by €uanpr’swara, falls under the delcription of (cdritd)
: ftipulated intereft.

WERE it fo, would it not be unpaid ; for the text of CA’TYA'Y ANA €x-
prefles, ¢ in no other cafe whatever muft flipulated intereft be paid
(XXXVII 3)2 Payment being requifite when the period, for wbhich the
Jum was lent, had elapfed, the debtor’s inability to make immediate payment
occurred as a circumflance of difirefs. 'Therefore intereft then fettled, as zhe
confider ation of forbearance, muft be paid, though it be (cdritd) Ripulated in=
tereft.  But greater interef}, promifed before the period had elapfed, incons
fequence of menaces, need not be paid. e '

Burt cdlicd is regulated by the rate of an cighticth part and fo forths
with or without an agreement, it is intereft receivable month by month;, on
the concurrent opinions of many duthors. According to this interpretation,
if a creditor be defirous of receiving his intereft on a loan, of which the inters
eft has not cealed becaufe it basnot yet equalled the principal, he muft take
(cdlica) periodical intereft. In that cafe there is no limitation of a fub-
fequent period, beyond which intereft may not be veceived; a diftinGion af-
fumed by He LA'Y vpHa. Hereit fhould be noticed, that the word ¢¢ month?
is merely a gencral inftance: accordingly Menu ftates periodical intereft
generally. Hence that intereft, which is receivable every half year, is alfo
calica. Confequently whatever intereft is received from time to time, at
fhost periods, before the debt is difcharged, is cé/icd.  But this intereft may
be included under (cérz'/a') ftipulated intereft. However, 3ic’hduriddbi,
which aught to be received day by day, but in fome inftances is paid by
debtors to creditors for many days at once, to fave trouble, is not (célizé)
petiodical intereft. The ¢dritd of Catvavana has been fufficiently ex~
plained,

Iz fhould be remarked, that intereft at the rate of twenty in the hundred,
payable by feafuring traders and the like, and at the rate of ten in the hun-
dred by thofg who travel (hrough vaft forefts and the like, is (cdritd) ftipus

lated



d& ) @L

lated intereft. It fhould not be afked, how can intereft at the rate of twen-

ty in the hundred and fo forth be deemed caritdas this is defcribed by
Narepa (XXXVIg), fince CHANDE swaRA, in his glofs on the texts
concerning thofe rates of intereft, mentions, that intereft at the rate of twen-
ty in the hundred and fo forth muft be paid, even though not cxprefsly
promifed by feafaring traders and the reft when the loan was received? As
intereft at the rate of two panas a month for one filver coin, though not
exprefsly promifed, is paid by the immemorial cuftom of the country (on
the ground, that intereft, formerly fettled by certain debtors exprefsly pro-
mifing it to their refpective creditors, is confidered in praice as ftipulated
- intereft, and is therefore now valid by tacit confent, though not fpecified
by an individual borrower, and is adjudged by arbitrators quoting for their
authority approved ufage ;) {o, in this cale, the text (XXXII) is cited as
proof of cuftomary intereft. Elfe law muft be eftablifhed on another foun-
dation than fcriptural auzbority.

AccorpineLy Mexu does not fpecify the rate of twenty in the hun-
dred and fo forth ; but fays, ** whatever intereft fhall be fettled by men-
well acquainted with fea voyages &c.”” (XXXIII). Confequently this fenfe
is deduced from the text ; fuch intereft only, as is fettled by merchants, {hall
be paid: if the party himfelf have not ftipulated the rate, that intereft only,
which has been promifed by former borrowers; as inftanced by YA Ny a-
waLcyaA (XXXIII), muft be paid. In the text of NAREDA (XXXVI 3)
the word ¢ debtor” muft be confidered as denoting any perfon who con-
trafts debts and follows the prattice derived from ze example of eminent
perfons.

WaArT is the rate for thofe who do not traverfe the ocean, but crofs the
SiNDHU and other great rivers ?- It is anfwered, they are travellers by dan-
gerous routes (explaining ‘¢ cantdragdh” in a general fenfe, inftead of re-
ftriGting it to travelling through vaft forefts) ; they muft therefore pay ten
in the hundred. The meaning is this; fuch as travel by difficult roads, where
life is endangered, neceffarily obtain greater profit, and therefore pay higher
interefts but thofe, who voyage by fea (a fill more difficule route, in the
higheft degree tremendous, where life is expofed to the utmoft danger,)’

w tranfporting
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tra-nfpor,tihglargc. cargoes with grcat‘troublc,f certainly obtain fill greater
profit; twice as much {hould therefore be paid by them. When no {pecial
agreement has been made ref] pc&ihg the rate of intereft, what fhould be re-
~ ceived from th.ofc traders, who neither travel by dangerous roads nor traverie
the ocean, but buy and fell in their own country ? Intereft at the rate pre-,
fcribed by the 'texts which fpecify an cightieth part &y zbe month ; for this
text (XXXII) cannot be extended to a general fenfe. ‘But if they promifel
to give intereft, then indeed fuch intereft fhould be paid (XXXIII). Since
CuaNDE swaRa expounds the phrafe in this text, ¢ men well agqgaimed
with fea voyages,” as a mere inftance fuggelting a trader in general, that
general. fenfe is the ground of this inference, coinciding with the /Jarter part
of the text of YA )NY AWALCYA, * or whatever intereft has been ﬁlpulated
by them”’ (XXXII). : L ' o

Ir merchants, whether trading by fea, by dangerous routes, or in /the,i.r,_
own country, receive a loan from a moneylender, with or without a ftipu-
lation for bigh intereft, in expectation of great profit ; but if they be afier-
wards accidentally difabled from travelling for the purpoles of commerce, and
remain at home, or die ; in that cafe with what intereft fhould the principal
{um be received by the creditor from thofe perfons who have been zbys una-
ble to trade, or from their fons ? It is anfwered, that fometimes thofs, who
travel through vaft forefts, remain afterwards at home ten or fifteen years ;
“when they borrow for the occafions of bufinefs, without ftipulating the ratg
of interett, it would be inconfiftent with the practice of good men, to require
from them payment of ten in the hundred. = By ¢ thofe who travel through
forefts,” fhould be underftood ¢ thofe who affually perform a journey
through forefts :” fince there is no journey then performed through forefts,
intereft at the rate of ten in the hundred {hould not be paid. So, in the cafe

propoled, . fince there is no actual performance of a journey by dangerous

~ routes, ten in the hundred fhould not be paid, but intereft at the rate of an

éighti,cth part and fo forth, But where the merchant adually travels
through vaft forefts, {ince the whole tmnfa&ign, from his refolution to up-
dertake the journey, until the conclufion of the journey, is conducted by
him with that view, a debt contracted by him, even before the journey be
: 'arma/// una’crm/im, is contratted by one, who aﬂua/{y performs a journey by
dangerous
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dangerous routes ; in that cafe, therefore, payment of ten in the hundied
is legally required. Seafaring, ¢ Sdmudra,” here bears its regular fenfe, as a
derivative from the noun (Samudra) fea ; and a fimilar expofition is efta-
blithed from its aflociation in the text (XXXII), “fuch as traverfe the
ocean, twenty in the hundred.”

Ir the intereft have not Bem fettled, legal intereft only fhould be taken ;
if it have been fettled, a fimilar ‘expoﬁtion is eftablithed from the im-
port of the words ¢ well acquainted with fea voyages, and with tirﬁes .
and with places,” in the text of Meny (XXXII). Therefore, in this cafe
alfo, intereft at the rate of an eightieth part and fo forth ought alone to be
paid 5 but intereft promifed by the debtor muft be pai.d'(XXXV-II). How-
ever, if it be promifed through coiﬁpulﬁon, it need not be paid; as fhown
by the fequel of the fame text (XXXVII 2)s But, when men travel for
the purpofes of commerce, fuch intereft, though promifed through com-
pulfion, muft be paid; elfe the defeription ftated in the text (XXXIII)
would be unmeaning, ¢ men well acquainted with fea voyages.” ;

Is it not frue, that fipulated intereft need only be paid, when promifed
in a time of diftrefls (XXXVII),- yet in this inftance, the borrower expe-
riences no diftrels; on the contrary, it is s time. of exertion for gain.
How then can it be intended by CATvavana, that intereft, promifed in
fuch circumftances, fhould be paid?  The objestion is not well Jounded ;
g timc of extreme diftrefs” is mentioned by way of illuftration ; elfe,
fhould a man receive a loan from a moneylender, on a ftipulation of more
than regular intereft, to accomplifh the conftruétion of a houfe or the like,
which he is anxious 70 eref for the Jake of reward in a higher world, he
would not pay fuch greater intereft, becauft it was not ftipulated in a time of
extreme diftrefs ; but he, who promifed greater intereft for the fake of per-
forming his father’s obfequies, or celebrating his daughter’s nuptials or the
like, muft pay it: which would be contrary to reafon. The opinion of
CHaNDE'SwWAR4 and others is therefore accurate, that Ca'rva'vana only de-
clares undue that intereft, which has been promifed through compulfion,

WHERE a trader, having promifed, or not having promifed, greater in-
tereft
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tereft through compulfion, traverfes forefts or feas, in expe@ation of great’
profit, but fich great profit happen not to be cbtained, what intereft {hould in
that cafe be paid ? It is faid, whether great profit have been obtained or not,
the journey through forefts or the like is performed ; therefore intereft at the
rate of tenin the hundred and fo forth, or any intereft which has been pro-
mifed, muftin fuch a cafe be paid. All this s deduced from the expofition
of thetext. Butin fact the fettled rule fhould be argued from the immemo-

rial cuftom of ‘the country.

WHEEL-INTEREST is explained by. CuANDE SWARA ; where the debtor,
unable to difcharge the arrear of intereft, promifes to pay it with intereft 5
that intereft, which isfo promlfcd is (chacra vriddbi) wheel-intereft. It
fhould be underftood, that, if the creditor, actually receiving the amount
of intereft from the debtor, at the very fame time lends again that very fum
to the debtor, it is not wheel-intereft ; for the amount of intereft becomes,
in this cafe, a principal fum. Accordingly it is faid, in the following text
of Mexvu, * He, who cannot pay the debt.”

XLVIII.
Menu: — He, who cannot pay the debt at the ﬁxed time,
nd wifhes to renew the contraft, may renew it in writing,
with the creditor’s affent, if he pay all the intereft then due.®

Fogr, if he pay the fum into his creditor’s hands, and having torn the fora
mer writing and executed another writing, receive the fame fum, the phrafe,
¢¢ may renew it in writing,” would not be employed. Since the debt is dif-
ferent from the former debt, the writing is then exccuted for the debt then
contracted, without connexion with the former writing. But, if he do not
difcharge the {um, he renews the contra® in writing for that fame debt with
intereft, after cancelling the former writing. If an artful creditor, himfelf,

deliver other money into the debtor’s hands, and bid him pay the former
debt, and the debtor do fo, furely in that cafe it is not wheel-intereft ; inter-
cft upon intereft thould only be confidered as valid, when no fuch artifice

; * See CLVII, where this verfe is again cited.

is
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is pra&ifed. ‘This thould be determined by the wife. Other goints will be
ftated in the chapter on the recovery of debts. :

It has been mentioned more than once, that hair-intereft is Znlereff re-
ceivable day by day, in confequence of an agreement in this form, <« [will
pay it daily.” Intereft by enjoyment is the ufe and benefit of a pledged
houfe and the like (XXXV §): ¢“ the rent, or ufe and occupation, of a toufe,
and the produce (Yadas) of a field,” according to the literal fenfe of the
verb “sad, cut down or reap; as remarked by Misra. It fhould not be
objcétcd, that intereft by enjoyment {fhould be included under ca'yi'ca’, be-
caufe Vyasa intends a generick defcription (XXXIX). Why then is inter-
eft by enjoyment fpecially mentioned by Carvavana (XXXVII g)
under another name, *“ ufe of a pledge ?” and why are cdyicd and bhdga-
ldbha feparately mentioned by Ve YuaspaTi (XXXV)? bur fages cannot
be cenfured for the exercife of their legiffative authority in making a dif
tinction, for the fake of the rule to be delivered, that a pledge is not releafed,
fo long as the debt be not wholly difcharged. Corporal intereft, hair-intereft,
and intereft by enjoyment muft be paid, fo long as the principal remain un-
liquidated (XXXV 6). If the payment of hair-intereft happen to be dif=
continued at the end of a few days, or if the corporal intereft be not receiv=
ed, or if a pledged ficld or the like be damaged by the a& of Gob or the
king ; in fuch cafes, when the debt is af¢erwards liquidated, hair-interéﬁ,
calculated from the date of the loan, muft be paid; the value of corporal
intereft muft be made good ; another pledge muft be delivered for ufe and
occupation ; or, if the debtor do not defiver anotber pledge, the value of ufu-
fru&t muft be made good. A full explanation of pledges may be feen under
their proper head (Chapter III).

~ Ir fuch be the cafe, does it not contradict the text of MeNvU (XLHI) 3
for the inferible fenfe of the law is, that a creditor thould not receive more
than double the principal paid at once? No; for the original period for
the receipt of hair-intereft is #be clofe of each fuccefive day : the text is only
applicable to other cafes. Is it not feen, in fome countries, that hair-inter=
eft is not received {o long as the principal remain undifcharged; but is only
received for a ftipulated period, or for a certain number of days? "o re-
X coneile
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- eoncile this apparent difficulty, the text of NaAREDA isadduced ; “but the
rate, cuftomary in the country, where the debt was contratted, may be

different ” (XLV),

Ir a debt have been contratted on a promife of hair-intereft; and half
the principal have been difcharged at the end of a long period, what kind
of intereft is afterwards adjudged? It is fit, that half the hair-intereft
thould be paid; for it is not proper, that the whole intereft be firuck off
when the whole principal is not difcharged, nor that the whole intereft be
paid, when fome part of the principal has been difcharged: and in the cafe
of corporal intereft alfo, if the ufe and profit of a female buffalo affording
much milk, or of a horfe or the like carrying great burdens, have been
affigned as- cdyicd intereft, in that cafe, a part of the principal being liqui-

- dated, the debtor may affign the ufe and profit of another milch buffalo or
of another horfe or the like, and not allow the profit of that horfe and buf-

falo; for there is no /aw to fhow the neceflity of allowing the ufe and profit

of the thing originally affligned.

Bur, in the cafe of (dd’hibhoga) a loan on the ufe of a pledge, a debtor
cannot obtain the releafe of the pledge however valuable, fo long as the
principal remain unliquidated (CII). For this reafon, corporal intereft and
intereft by enjoyment have been diftinguifhed : and the diftinftion is well

explained as confifting in the exiftence or non-exiftence of a contrac of

hypothecation.

Wuere the harveft is fixed as the period of a loan in grain, under the
ruleof HARTI T4 (XLIV 2)asexpounded inthe Relndcara, the creditor can
only receive double the principal iz #ind ; interelt therefore cannot, in this
cafe, be received at the rate of an eightieth part and fo forth, becaufe the ge-
neral law for an eightieth part is oppofed by the /pecial rule of Ha'ri'TA.

 'This inference thould be queftioned ; for fuch is not the meaning of the Rez-
nécara; the rule of Ha'r1'Ta is there inferted under the head of (céria) fti-
pulated intereft ; and ftipulated intereft does not exclude the rate of an eigfh-
tieth part and fo forth : for the grounds of excluding the rate of an ‘eibgth-
tieth pgrt and fo forth, another a'u__th‘oi'ity'than {feripture muft t/zeireforé be
eftablifhed.

Yo T LT
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“eftablifhed. ‘The rule of Ha'’RY'Ta fhould for ‘this reafon be confidered as
relating to flipulated intereft regulated by the practice prevalent among
former eminent petfons; not as eftablifhing a rate for intereft, on his own

- authority. Accordingly, fhould any trader borrow grain on a ftipulation

for intereft at the rate of an eightieth part and {o forth, and felling it con-

du&t commerce, even that is 2 fit tranfaétion.

 How then fhould the text of Na'rREDA (XLV) be applied ? For it is
thus expounded according to the Retndcara: ¢ this rate of intereft, an
cightic’th part of the principal and fo forth, is univerfal, becaufe it is autho-
rized by the law; but arate, fixed by the immemorial cuftom of a country,
is different therefrom, and is not univerfal ; for fuch local cuftom only fub-
fifts in particular countries : accordingly in fome diftri&s grain is currently
received back with an advance of half the principal ; in others, with a quar-
ter : bat, if it were the cuflom of countries, that twice the principal alone
thould be accepted, it would be {o in all countries.’ This objection is not well
Jfounded ; the particular practice of one country is ftated in the rule of Ha'-

RITA ; 7ot an univerfal rate.

GRrAIN doubled at the harveft is not the higheft /imited intereft ; but is
either legal, or ftipulated intereft, according to the opinion which may be
Jollowed. The higheft intereft fated trebles the principal ; that is, fogmuch
as trebles the prinéipal is the higheft allowable intereft. *¢ So, of wobdl and

»

cotton ;” that is, on thefe, as on grain, fo much intercft, as trebles the
principal, is the highefl a/lowable intereft ; and intereft doubling the princi-

pal is different.

. ** Woot or hair of fheep and the like ;” in anfwer to the queftion, when
is the principal doubled, fince there is no harveft of wool? the fage adds,
¢¢ in one year” (XLIV). In regard to fibres of grafs and the like it is alfo
the fame: ¢ in one year” is underftood ; and grafs and the like are alfo
fimilarly doubled in one year; and fome hold, that the higheft intereft on
grafs and the like is eight fold of the principsl. But others think grafs
and the like are increafed eight fold; and bear intereft no longer than until :
the debt be made oftuple: fuch therefore is the higheft intereftion thefe

articles ;



articles ; and the word ““o” is not extended to this part of the text, ¢ dra

lare that intereft on grafi doubles. the principal in one year. This is founded
on the coincidence of the text with that of VR imaspaTr (LXVII); for
“ length of time” there denotes the higheft /imit of intereft.. Why the
text ('XLIV)_ is expounded by CuaNDEswaRrA, “ on grafs and the like
the intereft s eight fold for one year,” may be queftioned.

In prattice the receipt of grain doubled at the time of hatveft is very
reprehenfible.  Its partaking of the nature of [cdrita) ftipulated intereft is
the ground of this notion, fince no other grounds of it are perceived. Or
intereft on grain doubling the principal at the time of harveft is named ufury.

XLIXy :
NA'REDA: — Bur the rate of intereft, which has been men-
tloned is confidered as ufury on grain*

Tre meaning of the text of VR fuaspatr (XXXV 7) is this; ¢ the.
ufe of a pledge after twice the principal has been realized, and the other
two cafes there ftated, are ufurious;” this is one propofition: that ufury
is reprehenfible, is another propofition of the fext. Confequently, the receipt
of grain doubled 7z one feafin being ufurious, it follows that it is reprehenfi
ble. « But the receipt of intereft at the rate of an eightieth part and fo forth
fhould be held blamelefs, by reafonof the practice eftablithed by eminent per-
fons; and intereft on grain, doubling the principal, appears to be (caritd)
ftipulated intereft; clfe it would be exclufive of the fix forts of intereft pro-

_pozmded by fages.

UNDER theterm ¢ grain” peafe and the like, as well as barley and the reft,
are comprehended ; for AMERA fays, “ peafe and the like are grain in thé

pod; and barley and the reft, are grain in the ear.”

Ir thofe, who travel through forefts and the like, borrow grain, at what rate
fhould intereft be pard 2 Whatever intereft they fettle, fuch intereft only fhould

¢ Thg It hemiftich of a text which is again cited, v, LVIII 2z,

be
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be paid.(XXXHI)'. But, if nio intereft be fettled, then indeed, fince there is no
law for the receipt of more than double the principal, intereft only doubles
the debt. It fhould not be argued, that the text of HArITA (XLIV) ora
dains twice or thrice the principal payable only by fuch as traverfe forefts
and the like. No author has fo explained the text ; but; without fpecifying
the eightieth or other legal rates, it marks the intereft ufually paid by all pers

fons on lans of grain

Somr lawyers rematk ; when a man has borrowed grain to be repaid two
fold, but is-unable to difcharge the debt at the time of harveft, and, the debt
long remaining unpaid, if arbitrators adjudge the payment of three times the
principal, at the current price of a particular month, together with interefts
in that cafe the trebled principal is fuggefted by the texts of HaAR1'TA and
others (XLIV &c.) ; the valuation is grounded on local cuftom ; and the in=
tereft is compound intereft : but if they adjudge payment of four times the
principal with intereft, the quadrupled principal is fuggefted by the text of
VR imasear: (LXIID):

Yse'r in fa all this depends folely on local cuftom § for the text of HARIS
T A, and thatof Vr ‘fHASPATI,ﬁ propound the higheft legal intereft. At the
fit period for limited accumulation of intereft, whether three times or fous
times the principal be then received, the intereft is legal ; but the ré:ccipt of
compound intereft, antecedent to a promife from the debtor, is not autho=
rifed by law. ‘The fit period for limited accumulation will be declared under
the title of limits of intereft,

ApMmiTTIiNG that compound intereft is repreﬁenﬁbie by general
law or local ufage, fill the text (XXXV 7), which declares ufurious further
benefit after the principal has been doubled, intends loans in gold or the like
for, fince the higheft accumulation of intereft on clothes and other commodi-
ties is declared fo extend to three times the principal and fo forth, it is wrong
to cenfure the reccipt of three times the principal i fich cafes. :

A Brébmana afks a loan from another Brabmana, and the lender,; exa&ing &
ftipulation for intere(t at the monthly rate of a pana in a purdna, delivers the
Y loan;
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loan; and the other pays the debt within the year; is the receipt of fuch
intereft, in this cafe, reprehenfible or not? It is faid, the receipt of fuch inx
tereft is evidently immoral, fince (cdritd) ftipulated intereft itfelf is immoral,
according to the glofs of CuLLUCABHATTA on the words ¢ any intereft
which is ynapproved” (XLI); and it is held fo by M1sra, becaufe the
borrower is opprefled by the exaion of exceflive ftipulated intereft and
the like.

.. PerroprcaL intereft and corpotal intereft are alfo termed immoral by

CurLLucaBuATTA : how does that apply; for, if the borrower difcharge
the debt within the year and pay fuitable intereft, there is nothing blamable
in the receipt of that interefi 2 The anfwer is, under the authority of the text
only; but it is not deemed immoral if received from time to time; and the
‘text of VR imaspATI is adduced to conneét the fenfe,: thowing the immo-
rality of periodical intereft and the reft, in certain circumftances ; not of ftipu=
lated intereft, which is univerfully cenfured: Accordingly CULLUCABHATTA
fays, ¢ ftipulated intereft is immoral, even though it have been freely fettled
by the debtor in a time of extreme diftrefs, and by the creditor through kind-
refs.”” " It is confequently an improper proceeding of a lender; wilfully to
violate the law and exa& a promife of more than legal intereft. On other
expofitions alfo, fince the rate 'of an eightieth part and fo forth is alone legal

as the primary rate, the receipt of ftipulated intereft at any other rate is not

laudable.

Ir a debt be contrated with an agreement in thi$ form;  at the end of three

?> the in«

months I will repay one coin and a quarter, lend me now one coin ;’
tereft amounting to 4 quarter of the débz is [ caritd ) ftipulated intereft ; for the
rate of intereft and period of the loan ‘are fettled by the debtor. In the cafe
propofed by CHANDE swARA, intéreft on aloan advanced with a previous
ftipulation in this form, ¢ if thou wilt pay interéft during one year, orhalfa
year or the like, then only will I advance the loan,” is al{o a fort of ftipulas
ted intereft: for, in this cafe, there is a promife of paying a cerzain amount of
interelt at the rate of an eightieth part and fo forth. But in fa& reafon fhows,
that excepting the regular method of receiving the principal with fuitable
interefl; every difingénuous proceeding is immoral, ‘

e VIIL
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i VIIL.  On ke affignment of bonds, &e. 4
In fome inftances, a creditor has demanded his money from his debtof,

<
A8
&
%
2
.

in thefé words, * pay the debt of a hundred fuvernas, which is due to me ;*
‘but the debtor has not been able to difcharge it ; afterwards, the crediter; re-
duced to poverty by the circumftances of the times, or even withour nec/cﬁtj,
wof his own accord, fells the written contraét for that debt to fome other pei“-
fon: this praflice is not immoral 3 for it is not forbidden by the law, nor
does it diftrels the debtor.

- To the queftion, what is fold in the cafe fuppofed #  The anfiei is this;
not the mere written leaf, for it could not bear fo high a price, nor would
the purchafcr, on a purchafe of the written leaf only; be entitled to receive
the fum ftated in the writing. = Nor /s the debtor Jold ; for the creditor has
no property in rhe perfon of his debtor. Nor 75 the money, which has been
Jent by the creditor, /o/d; for bis property in that money is already devefted ;
or, even though it be not wholly devefted, the feller has not at that time an
ndifputable property therein. Nor ss the money, which will be_fubfequently
paid, and which is receivable by the creditor, fold ; for it cannot in {uch a
«cafe be money receivable by the creditor, fince the purchafer,‘ not the feller;
will have property in the money; which will be paid by the prefent ufer or
debtor. It is therefore held by fome lawyers, that the money, which will
:be paid by the debtor, is acknowledged as the tranfitory property of the len-
der, but, in confequence of the price now received and of the agreement
made to that effeft, that property will be devefted, and transferred to the
purchafer: accordingly a fale, confifting in the receipt of a price, is now
eftablithed from the conifequences which are to follow, by means of taking
1uto confideration paft events:* and the feller has property in the price re-
cerved ; for, in confequence of his prefent expectation of a future reéeipt,
the buyer affents to the transfer of property in the price to the feller. But
that is wrong ; for, fhould the debt be never aflually paid, in confequence

of the debtor’s deceafe or the like, fuch a tranfitory property could not be

* Tae philofophical opinion, to which, I concéive, this alludes, is more exprefsly ftated in other
fh?e:e.. A palt event, that is, its completion, exifts metaphyfically as a caufe of future: events. Strick
ogicians do not admit this metaphyfical exiftence, and are therefore ata lofs to conne@ caufes and effects
‘ot immediately confecutive. - To folve the difficulty they have recourfe. to the relation between caufé

tnd cffe@®, which they place, in philofophical arrangements, under the category quality. o
; eftablithed :

ot
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gftablifhed : fince the money payable by the debtor is become null, the fale
of it is alfo null, and the receipt of the price would be therefore invalid.

We think, that this is a fecondary fale of the promife of payment, likea
gift, or fale, of moral purity, ‘Thus, after the receipt of a loan, the len-
der’s property being devefted, and property vefted in the borrower, the
promife of payment is the only ground for the repayment of the loan when
its period has elapfed; and that promife difpoles the debtor to give effeét to
the creditor’s revivable property, through fear of incurring guilt by with-
holding payment of the money due to the creditor, or in confequence of 4
complaint preferred before the king or the like : in the cafe fuppofed, that pros
mife, bought by any perfon, would induce guilt 7z the debtor if he withh=ld
payment of the debt from the perfon who had purchafed #be promife ; and
exciting his apprehenfions of incurring fuch guilt, or by means of a fuit
preferred before the king, or the like, it difpofes the debtor to give effect
to the purchafer’s contingent property.

It fhould not be objected, that payment made to the purchafer would be a
violation of i)ro‘mifc on the part of the debtor who had faid zo #he ereditor
¢ T will pay the money unto thee.” It is a rule, that the reafon of the law

. extends to the reprefentative. There is no breach of promile in his paying
the money to the purchafer, who is the reprefentative of the creditor; as
there is none on the part of him; who has promifed to give jewels and the

like, and who pays their value.

Wuen a field or the like is fold, an intereft of the nature of property,
fimilar to the former owner’s property, is vefted by the fale in the other par-
ty ; but, in this cafe, by what fecondary notion of a vefted intereft, does it
become a fecondary fale. From the fecondary notion of fomething produc-
ing a lien on the guilt of the debtor if he withhold payment of the money,
it is fbown to be a fecondary fale. Confequently, thould the debtor and his
offspring happen to die without pétying the debt, the lofs falls oa the
purchafer, as t would have fallen on a creditor who had not fold zbe demand ;
but, if a thing fold, yet remaining with the feller, be d;ﬁ;cyed by the ack

of GoD, the price muft be refunded by the feller.
I
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In this afignment of bonds, one form is a fale made with a written contract
previoufly executed ; another is a fale made in the debtor’s prefence, or
with his knowledge; another again is a fale before witnefles ; thefe and
many other forms regulated by the cuftom of the country, fuchas a fale au=
thenticated by an unattefted inftrument in the handwriting of the party,
or his own recovery of the debt and payment of it to the purchafer, may
be underftood by a fimple exertion of intelle¢t. The form is alfo fimilar in
the cafe of hypothecating a written contract of debt : but with this differ-
ence, that, if the debtor happen not to pay the fum borrowed by him,
the intermediate ufer or debtor muft make good the debt, out of his own
funds, to the ultimate creditor 3 and the promife of payment concerns the
lender only, but is in the power of the ultimate creditor; confequent=
ly the debt cannot be received by the lender without the affent of the ulti=

mate creditor.

Some perfon, applying to a merchant who Tives by moneylending,
fays, ¢ deliver me cloth to the value of a thoufand fuvernas, and let that va-
Jue remain a debt due from me;” on thofe terms giving a writing he takes
the cloth : what does the value of it become ; for no money has been paid ?
On this doubt, it is faid, the price of the commodity, which was fold, is
a debt mentally contraced ; intereft muft therefore be paid on the price of

the commodity.

Is not the fenfe of the word (iza) debt, ¢ money or goods delivered and
producing gain zo tbe lender in confideration of its remaining for a time with
the debtor ?* but, in this cafe, fince the price of the cloth was not then paid,
it could not be delivered, and the requifites of a debt cannot therefore exift.
The objection is not well founded; by ficlion there may be a delivery of the
price -of the cloth, as there may be 4 ficlitious delivery of gold or the like
given by way of gratuity, though it be not actually produced.

In the parallel cafe propofed, there is, on the part of the votary, a pre=
fent a& of volitionto annul his own property and veft property in another,
which amounts to gift, and is not imaginary 3 but here, fince thereisno fuch

. money as that, inconfideration of which property {hall be vefted in the buyer,
Z e after
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 after the property of the feller has been devefled, the buyer’s property is
null; and, the intended delivery being imaginary, is it not actually invalid ?
Admitting_rthe objection, ¢ deliver” is fecondary in the definition of debt:
and, in the cafe ftated, the thing lent becomes the property of - the buyer,
whether it be the price or value of the cloth which is lent, or only the cloth
fold ; as in the cafc of compound intereft, - This fubje€t has been further
treated by me (JacANNs T'HA) in the Rinavddirt’ha. Inthe cafe propofed

there is a mixed tranfaétion of lean and fale.

Form of a writing for a debe fold.

ArTER writing on the affignment the name of the lender and fo forth,
it is ufual to write, ‘¢ this fale of a written contract of debt :” and that is
proper; for by felling the Wwritten leaf with the letters inferibed on ity the
fale of the thing written is alfo valid as the approach of horns is denoted
when 77 25 faid a horned animal approaches. Thus, fince letters muft ex-
tend to the words, the fale of the words conflituting a promife is certainly
valid. Or it may be written, ¢ this bill of fale of a debt ;” by this the
fale of an unwritten debt may alfo be effe¢ted : and it is equally proper in

the prefent cafe.

Ox the reafoning above ftated, 2lthough the thing promifed might not be
fold, the;promife may be {old; and here the meaning of debt is, money
received after fuch previous promife. The debt belongs to the purchafer
alone; hence, if it happen to remain unpaid, the fin ‘confifts in not paying
the debt due to the purchaler, not in withholding a debt due to the feller.
But fuch intereft only, as had been promifed, fhould be paid; not intereft
at the rate ot an eightieth part and fo forth, when ftipulated intereft had
been previoufly promifed, and no exprefs declaration was made concerning
intereft at the time of the fale. If a debrt be fold by a Brdbmana ereditor to

a>Sidra, intereft muft be received at two in the hundred, the regular rate
in the order of claffes; not at five in the hundred : for intereft is fettled by
the agreement made when the debt is contracted. Nor fhould the purcha-
fer then exa@ a promilfe of greater intereft; for that loan had been already
advanced by another perfon.  But, after the lapfe of the period flipulated;
fhould the debtor be unable to dlfchargc the debt, the purchafer, who isy

become
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becomne the creditor, may, according to fome opinions, exa@ a promife

- for ftipulated intereft or for the cdyici of Na'r EDA, as explained by CHa N~
' DE'SWARA, at the rate of a pana, or half, or other fracion of a pana; for
that is the proper time for a ftipulation of fuch intereft, and the debtor is
then ix} the power of him, who purchafed the debt.

- ArTHovcH there be no exprefs text of fages on the prefent {ubje&, this
and other rules for contrad@s valid by ufage are deduced from the authority
of reafon copying facred law for the fake of legal decifion in cafes of

~doubt. A portion of the fubject has been inferted by way of illuftration ;
other points may be fimilarly reafoned by the wile,

Form of a writing for a debs pledged.

AFTER writing the name of the lender and fo forth, and fubjoining,
¢ this contra@ of debt on the pledge of a debt;” it fhould be added, ¢ a
debt of fo much is contracted by me, giving unto thee, as a pledge, a debt
amounting to fuch a fum contraded by fuch a one, on an agreement for fo
much intereft, in fuch a year, month and day, and in the prefence of fuch
and fuch perfons,” and fo forth: it fhould be further written, ¢ if this debt
be not difcharged by me on {uch a day of fuch a year, then the debt due to
me by fuch a perfon fhall be thine,” and {o forth, according to circum-
ftances. This and other forms, as fuggeﬁed by cémmon fenfe, are flated
by way of example, to guard againft defective writings, |

In this cafe the firft debt thould not be recovered JSrom the debtor, until
the clofe of the period for which the fecond loan s made.  But, if 70 more :
than half or other portion of the original debt were made over as a pledge, ‘
then a proportionate part may be recovered from the debtof 5 and it fhould
be inferted in the inftrument, However, it is not proper to fix a period for
the fecond loan extending beyond that of the firft loan. ' This and other
points may be i‘nférre_d from reafoning. 5 e

Form of a writing for a pricé lent, or credit given in confideration of interefl.
It thould be a document of the debt, not a document of fale only; be-
cdule the fale is thown by the declaration of the debt; for the declaration in

words
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words runs thus, ¢ I borrow the value of this commodity, fo and fo,
3

which is bought of you.” It fhould not be affirmed, that 7z might be drawn
converfely ; and thus the inftrument would be only a bill of fale. Were it
fo, the debt would not be zhe chief object of the writing, and the claufe fix-
ing the period of repayment and fo forth could not be well arranged. But,
fhould it be thought neceffary to authenticate the purchafe, a feparate docu-
ment would be proper. To expatiate in this place would be vain. Sales
and the like may be fimilarly authenticated by bills of fale : dus that {hould

be hereafter difcufled under the head of fales and fo forth.

IX. On ufage in general.

DousTs, occurring on many fubjecs, have been folved by reference to
practice ; a decifion being therefore valid when founded on the practice ob-
ferved to exift, is not law ufelefs? Pracice, which is founded on law,
prevails ; hence ufage, inconfiftent therewith, muft be abrogated. But
where no exprefs law is found, one fhould be eftablifhed on approved

ufage.

!
MENU :—WuAT has been praétifed by good men and by
virtuous Brdkmanas, if it be not inconfiftent with the legal
cuftoms of provinces or diftriéts, of claffes and families,

let him (the king) eftablifh.

WaaT is not inconfiftent with the ufages of provinces, claffes and fami-
lies, and has been praétifed by virtuous and learned Bribmanas, though it
be law not found % codes, let him eftablifh.

CULLUCABHATTA.

By the expreffion, ¢ law not found in codes,” it is intimated, that law
thould be eftablithed on approvedufage: elfe it would have been faid, ¢ if there
be no exprefs law.”  But the practice of forbearance, which has been intro-
duced by good men, through tendernefs, in confideration of the debtor’sina-
bility to pay and fo forth, thouldnot be abolifhed. The ufe of law is only
to preVent the introduction of multiform practices at the will of men of the

prefent
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prcfén.t generation, Where many texts of law are inconfiftent, or many
interpretations of the fame textare contradi&ory., ufage alone can be receiv«
ed as a rule of conduéi: and practice, which differs in fome refpeéts from
-poﬁtivé ordinances, but is not remote {from ancient l'cgiﬂation, can onlylb&
confirmed by its general connexion with law. Confequently that pracice,
which is conformable to law, is beft ; but that, which is inconfiftent therewith
muft be abolithed : yet, if that may not be, practice inconfiftent with law
muft be neverthelefs retained. But where no pofitive ordinance is found, there
is nothing inconfiftent with any known law, and in that cafe approved ufage
alone muft regulate proceedings, Hence itis faid, * human tradition is not un-
founded.” Still, however, the example of learned and virtuous Brébmanas
fhould be followed for the fake of profperity; not the pra@ice of immoral
and foolifh™S#dras and the re@. This and other points may be viewed by
a man’s own judgment: and it muft be fo underftood in all matters, not
in cafes of debt alone. Thus have been difcuffed the various forts of ine
tereft.

c AL SECTION
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SECTION III

ON INTEREST SPECIAL‘LY,,AUTHORVIZEDAND SPEbIALEY
| - PROHIBITED. :

)

ARTICLE 5

- ON DEBTS BEA RING INT EREST WITHOUT AN EXPRESS
AGREEMENT ‘-

» LL
‘Ch'rya'yaNa:—THoucH a loan be made exprefily without ine
“ tereft, yet, if the debtor pay not the fum lent after de-

" mand, but fraudulently’ go to another country, that fum
fhall carry intereft after a lapfe of three months. '

Uddbdra (the term employed in the text) here fignifies moncy received with-
out a promife of intereft, ¢ If he goto another country,” if he abandon
the country in which the creditor refides, that debtor thould /mmediately pay

the fum lent.
; The Retndcara.

Ir he abandon the country in which the creditdr refides; that is, if he

go to another country. -

s« AFTER a lapfe of three months;” if it have been demanded, # fBall bear

entereft at the end of three months.
The Chintameni,

TaAT is, if the fum lent be demanded but not paid, st bears interef? if-

: tcr a lapfe of three months from the date of the loan. In this cafe, a loan
has been amicably made by the creditor without any ftipulation for intereft ;

it is proper, that no intereft thould be paid by the debtor while friendly in-

: ‘t“cr(‘:om.'fc is maintained : but if he do not pay it after demand, the friendly
€onfideration no longer fubfifts, and intercft fhould therefore be paid. In
Al i i that
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that cafe it commences at the expiration of three months under the autho.
tity of the law. However, thould he fix a near term after the firft demand,
with the affent of the creditor, and pay itat that term, no intereft accrues s
accordingly it is faid in a text, which will be cited, ¢ after more demands’
than one.” But no intereft accrues within three months, even though the

debt be repeatedly demanded ; for no law bas authorized it.

Is it be afked, what fort of intereft ? zbe ary'wer is, intereft at the rate of
an cightieth part and fo forth, as prefcribed by law, But Curtuca-
BHATTA expounds the text of Menu (XLII) as relating to this.cafe ;
¢ intercft exceeding the fixed rates, or thofe prefcribed by law, and contra-
1y to, that is different from, intereft agreed on, or, in other words, inters
eft not -agreed -on, is invalid and cannot beexafled : intereft not agreed on
cannot beexalled at rates not declared by thelaw ; for there can be no inter-
eft, which is neither fettled by the parties, nor preferibed by law.” Con=
fequently, in a cafe where none was agreed on, intereft thould be received
at the rates prefcribed by law, in the order of the clafles. So #be following
text

LIL.
VisHNU :—AFTER the lapfe of one year, debtors, who have
ot alled fraudulently, muft pay intereft, as allowed, even
though not agreed on at the time of the loan.

« Asallowed ;** at the rate of two and three in the hundred and fo forth,
in the order of the claffes. He declares another diftintion in refpeét of ine
tereft without a fpecial agreement,

LIII.
ViSHNU :—Sages have declared i an ufurious mode yet a
lender may exaét five in the hundred.

*¢ FroM twice-born men,”” muft be fupplied in the text: hence it isan
ufurious mode, originating with abje¢t perfons. MEenu and the reft have
dcclared it /fo: this muft be fupplied in the text. Confequently a * lender
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may exalt, even from a twice-born man, the intereft which is rccei/;rable
from a man of the fervile clafs,  or five in the hundred ; but fuch condu&

is immoral : and this muft be underftood of a fum lent without any agree-

ment for intereft, and which has been demanded.

" e

Catyavana declares it :—WHAT has been amicably lent for
ufe, thall bear no intereft, until it be demanded back ; ‘but
if, on demand, it be not reftored, it fhall bear intereft on

its true value at the rate of five in the hundred.

THE rate of five in the hundred, which is mentioned 77 thefe texts, fup-
pofés a debtor of a twice-born clafs ; for, if it concerned a debtor of the
Aervile clafs, it would not exhibit an ufurious tranfa&tion, but would be a vain
repetition of the rate of five in the hundred. Henceitis Cu LLUCABHATTA’S
interpretation; that, becaufe a lender may exaét five in the hundred from a

debtor of a twice-born clafs, therefore do fages term it an ufurious way.

It is, however, proper to confider the phrafe, ** the lender is entitled to
five in the hundred,” as a mere repetition of the rate of intereft receiv-
able from a debtor of the fervjlc clafs ; for it is difficult to eftablifh ano-

' ther rule of intereft: and the fenfe is, fages have propounded this rate of
intereft, as the way of moneylending ; therefore is a lender entitled to it.
This may be argued on the authority of VacuespaTi MisraA ; for he
fays as much in his glofs ona  fubfequent text (LVI 2) : and it is proper to
eftablifh the fame indu&ion in the prefent inftance; for there is no differ-
ence: and this intereft fhould be underftood in all cafes where no agree-

ment for intereft was exprefsly made.

Ir a debtor, having received a loan free of intereft, go toanother country
after the debt has been demanded, intereftis ordained after the lapfe of three
months ; the fage alfo propounds intereft in the cafe of a debtor who re-

_ mains in the fame country.

LV.
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CATYAYANA :—A DEBTOR, who, even refiding in his own
country, pays not the debt after more demands than one,
fhall be forced, however unwilling, to pay intereft on it,
though not ftipulated, after the lapfe of onc ear.

Mzanive the very fame cafe, Visunvu fays in the text above cited
(LII), ¢ after the lapfe of one year.”

Accorpine to Misra, the phrafe ¢ /£ be go to another country » (LI)
is indeterminate ; for, citing the laft text (LV), he {ays, all this fuppofes
payment fraudulently withheld ; but, in a cafe void of deceit; the rule of
Visanu (LII) 4 applicable.” Yet,; in fa&, a journey to anotHer country is
equivalent to fraud ; but he, who refides in his own country, is not ﬁzppq/ézz
to practife fraud but only procraftination. Both texts thereforecoincide.
Thus, the two diffefent periods for the receipt of intereft are regulated by
the practice or omiffion of fraud; inftanced in the debzor’s journey to a fo=
reign country, and 44 refidence in his own country. Itis then only confider-
ed as a journey to another country, when the debt cannot be demanded at
the place where the debtor refides; not when he merely quits the village,
and fo forth. Even though both parties refide in the fame town, yet if the
debtor abfcond whenever he fees the creditor, it is zbe Same with a jdurney to
another country. Or, if both refide in a foréign country, it is a refidence
in the fame country. Hence both texts coincide in confidering the fraudu-
lent intent of the debtor : and, if a debtor, from whom payment is demand-
ed, go to another country after appointing a time of payment; and returning
pay the fum at the time appointed, there is no fraud.

“ Pavsnot” (LV); ¢the debs, or principal fum,® fhould be fupplied in
the text. *¢ After more demands than one;” after repeated demands.

The reading approved by CHANDEsWARA is dvakét inftead of abarét ; Jill
the meaning is ¢ muft pay to the creditor.” Confequently, the afcertained
fenfe of the text is this ; in the cafe of a loan made through fnendfhxp, if
it be not paxd after demand, and any fraud be praifed, intereft, though

Bb : not
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not previonfly agreed on, accrues after the lapfe of three months; but,.
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if no fraud be pracifed, after the lapfe of one year.

, LVI, ;
 CATYAYANA :—SHOULD a man, having bought a marketable:
commodity, fraudulently go to another country, without
paying the price of it, that price fhall bear intereft after-
' three feafons, or fix months. | '

5, Even without a journey to a foreign country, a depofit, the -
balance of intereft, a commodity fold, and the price of
a commodity purchalfed, not being paid or delivered after de=~
mand, fhall bear intereft at the rate of five in the hundred,
if the debtor be a Stidra*

Tae third meafure of the fecbnd' verfe is read in the Chintdmeni, Yichy-

amindnachéddadyat, inftead of 2 dchyamanamadattanchét : ( it makes no change

i the fenfe).

Should @ man, having taken a marketable commodity or vendible thing,
fuch as cloth or the like, go to another country, that is abfcond, without
paying the price of it, that price fball bear intereft after three feafons, or fix
months. What interet? The fage fubjoins it, ¢ A depofit &ec. thall bear
intereft at the rate of five in the hundred” (LVI 2)‘. "The prohibition of
intereft on a depofit and on the price of 2 commodity will be explained as
refirifled to a depofit and price not demanded. ¢* Balance of intereft ;> the
compound term is in the form of appofition called zarpurnfba. Such is

Misra’s opinion.

THE terms may be joined in the form called Carmadbdraya 5 ¢ intereft
and the balance of it;” for this appofition is pfeferable. If it be afked, -
.'ballanvc.c of what? the anfwer is fuggefied by the nearcft term, balance of

interet. Such is CmanpEswaRra’s interpretation. But it may be quef-

¢

# Tz laf verfe is again cited in Book II, chapter I, v, XXXIL

tioned,
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tioned, why the terms fhould not be explained, in the appofition ﬁ‘amed

Carmadbamya, ¢ remaining intereft.”’ : iy i

'Here it thould be remarked, that, according to many commentators, the
period when the principal is doubled, excepting this cafe of periodical ins
tereft, is the time when the debt thould be paid 4y zbe debzor, énd intereft be
received by the creditor. If a debtor do not pay it, although it be then de-
manded, but put off payment, faying, ¢ it fhall be paid to-morrow, or it
fhall be paid the day after to-morrow,” in that cafe, legal intereft accrues
after fix months: ‘¢ balance” is here a general inftance. =According to
others, if an honeft debtor, being then unable to difcharge the debt, ftipus
late intereft and renew the contrac, intereft commences from that date, and
is wheel-intereft: fince intereft is here {tipulated, the rate of two in the hun-
drcd; and fo forth, is not applicable to this cafe.

Or it may be thus explained ; if a balance of intereft only be due, there
is no Wheel intereft : for this reafon the word ‘¢ balance” is here employed;
But, if the whole intereft be due, intereft al{o accrues after the lapfe of fix
months, under the rule exemplified by the cafe of the flaff and bread. *?
But, if the intereft have been paid, and the principal only be due, it bears
no intereft, however long it remain unpaid (XLIII). In this cafe it muft
have been particularly fpecified by the parties, ¢ that, which remains due,
is the principal ; this, which s paid, is the intereft”. In the cafe of periodis-_{
cal intereft alfo, if it be not regularly paid month by month, this text (LVI)
is applicable. .

. % A commoniTy fold, and the price of 2 commodity purchafed (cray-
am vicrayam 1) ; * That which is purchafed (¢rfyaté) is (eraya) the coms
modity ; that, for which a vendible commodity, as a cow or the like, is
fold (‘wicriyaté), is (wvicraya) the price. Here alfo three feafons are under-
ftood. Therefore, on a bailment, on the balance of intereft, on a ven-

dible commodity, and on the price of a commodity, if they be: demanded

" * 'T'ugp rule may be thus exprefled ; ¢ the greater includes the lefs.”” The example alluded to is this §
one bids another throw away the bread touched with the ftaff; of courfe the faff was 1o lefs o be (un =
m:d, than the bread it had foiled.

wok Inthe ofusl acceptation, the fenfe would be purchafe and fale,
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and not delivered, intereft muft be paid after fix months, at the rate of five

0

In the hundred, by a defaulter of the fervile clafs ; for it coincides with thc :
Yate prefiribed for that clafc (X XIX 2).
% MISRA-

Some hold, that, if three feafons muft be alfo underftood in this text;
the preceding text would be fuperfluous ; it is therefore proper not to con-
nect the terms with the three feafons there mentioned. How then is the
period determined, when intereft fhall commence on the balance of intereft
and {o forth? Being mentioned in the fame text with #5e price of a commodity,

anteref? commences on thefe, as on the price of a commodity, after three feafons.

Tuat fhould be quettioned ; for, fince the phrafe muft be feparately re-

ferred to ¢ depofit” and the reft, there is no difficulty - in this conffru@ion
¥ Y in

of the text, ¢ on the price of a commodity (vicraya) intereft accrues after

three feafons.” Why has not the fage inferted in this text, *“after three

feafons,’” and, ‘¢ go to another country,” and omitted thofe terms in the

preceding text?  The objeclion is not admiffible, for with fages there can be

ho expoftulation.

' By faying, * muft be paid by 4 defaulter of the fervile clafs,” it is efta-

" blithed, that, in the cafe of amicable loans, intereft at the rate of five in the
hundred fhall only be paid by a $#drz ; for intereft on Juch aloan, and on
depofits and the reft, can only be payable by him, after the lapfe of three
months, and fix months refpectively. Therefore a man, who, after re-
ceiving the price of the cow, does not deliver that cow when demanded,
though foldﬁay him, and a purchafer, who does not pay on demand the juft
price of a commodity purchafed, muft pay intereft at the rate of five in the
hundred 47d /o forth, in the inverfe order of claffes.

The Retnacara,

* For a ferics may be either dire&t or inverfe,

Dogs the cow, or the price of the cow, bear intereft at the rate of five
in the hundred ? It is the fame thing ; for, fince a cow cannot be divided,

it
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it is only her value that is divided, as has been’ already mentioned.  If a
- man, having bought a cow, go to another country without paying the
price, muft the cow or the price be delivered with intereft -after three
months ? It is {ajd, the price only muft be paid with intereft ; for, afterA
the purchafe, the cow became the property of the purchafer.: Accordingly,
on religious occafions, people difmifs bulls and the like, which they have
purchafed for a price‘ promifed dut not yet defivered. Purchafe is conly for-
feited by negle¢t during a fpecifick time. ~ To expatiate would be vain.
But he, who, having fold a cow and received the price, does not deliver

the cow fold, muft give her with intereft after {ix months.

In the preceding text a demand muft be abfolutely underftood: if the
. thing be demanded but not delivered, it bears intereft ; not, if no ‘demand
be made. Again ; under the expreflion ¢“ go to another country” (LVI 1)
intereft after three feafons is ruled, if fraud be practifed, by the fame rca-

foning with that above ftated.

LVII.

CatyAvana:—But he, who, having received a chattel lent
for ufe, goes to a foreign country without reftoring it,
mutft pay intereft, according to the value of it, after three
feafons or fix months.

¢ A cuaTTEL lent for ufe ” (yichitaca) ; a thing intrufted to him.
The Retnacara.

MEeANING ornaments or the like for decoration, which a man, afking
(ydehitwi) from any perfon, has obtained. In regard to this, the fame
practice prevails with that refpe@ing ozber bailments.

But Misra fays, the following texts of NAREDA concern ‘chattels in-
trufted for ufe.

LVIII.
“NEREDA:-—;THERE‘{haH be no intereft, without a fpecial
. Cec : agreement,



agreement, on valuable things lent through friend‘{hipfor

ufe, mot for confumption; but, even without agreement, pro-
perty fo lent bears intereft after half a year;
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2. Turs is declared to be the legal rate of intereft on ami-
cable loans. ' But the rate of intereft, which has been men-
tioned, is confidered as ufury on grain.

He thus expounds the texts: the word ¢ give” here fignifies intruft or
lend for ufe; there is not confequently any contradiction to the text above
cited (LI).

SucH being the cafe, it is made evident, that a loan for ufe, which is
fimilar to a depofit, bears intereft after fix months, if it be not reftored on
demand.  But the text of NA REDA is cited By CHANDESWARA, after dif=
cuffing loans for ufe, with the text of Visunu (LII) interpofed. This
opinion is thereby intimated ; a loan advanced free of intereff, in confe-
quence of fome apprehenfion from human caufes, bears intereft in three
months after it has been demanded; but a loan, which is advanced through
friendfhip, bears intereft in fix months after it has been demanded. The
text of CA TYAYANA (LIV) iscited in the Vivdda Chintameni, and by
CuLLUCcABHATTA, for this import; and z4zs text muft be fimilarly ex-

- pounded. This obfervation of fome lawyers is not well founded: for
CuanDEswaRrA has thus arranged tbe compilation : inferting all the texts
of CATyAvaNa, he quotes texts of other fages ; elfe, if the text of CA'TY-
Avana (LIV) had the fame import with that of NAREDA, it would be
wrong to interpofe another. 'Therefore Misra’s interpretation thould be

deemed right in this inftance.

THE term ¢ without agreement,” which occurs in both hemiftiches,
fignifies ** not in any manner expreffed in words,” zhat is, not ftipulated :
hence, if intereft have been exprefled by the borrower, the creditor may
exact fome inzereft. *« Without agreement” may be explained without a de-
claration of - its bearing intereft, without any ftipulation of intereft; for the
pai‘tiqfe\ A’ is explained by AmERa, affent or promife. Or the term

might
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might fignify * intereft not fettled with the confent of the borrower,” and,
as here ufed, ¢ that, which has not been fettled to bear intereft with the

confent of the borrower.”

¢« Usury on grain” (LVIII 2); on grain lent without any agreement
for intereft, but not repaid on demand. The rate of intereft, which has
been declared by fages, fuch as twice the principal and fo forth, is deemed
ufury. On a loan advanced with a declaration, that intereft thall on no
account be received thereon, fhould the creditor afterwards require intereft, °
. from the circumftances of the times, or in confequence of a breach of pro-
mife, no fuch intereft is allowed : though not declared by the text of any
fage, this may be deduced from reafoning by wife snveffigators.

Accorping to Misra, intereft accruing, in all thefe cafes, after the
lapfe either of three, or of fix months, muft be underftood of payment
fraudulently withheld ; but, if no fraud be practifed, intereft commences
after the lapfe of a year, under the rule of Visunu above cited (LIV). In
fact a journey to another country indicates fraud; and another country is
that, during the debtor’s refidence in which the creditor cannot demand
payment of the debt: herein Misra and CHANDESWARA concur.  But
according to CaANDEsSwWARA a debtor offends not by going to another
country on urgent bufinefs, as has been already noticed. In the cafe of
a commodity purchafed and the reft, intereft alfo commences after the
lapfe of a year, if the debtor have not gone to another country.; this is
deduced from the expreflion in the Vivada Chintameni, *¢ in all thefe cafes ;”
and is not difallowed by CHANDEswaRA, CULLUCABHATTA and the
reft.

OnN a loan made without intereft, and of which payment is withheld af-
ter demand, intereft accrues at the end of threc months ; on other things
fraudulently withheld after demand, fuch as a depofit, a bailment for
ufe, or the like, intereft accrues at the end of fix months; but not
reftored through inability, and fubmiffively refufed, they bear in-
tereft after the lapfe of a year. Such is the opinion of CraNDEswARA,
CuLLvucaBHATTA, MisrA and others. If payment be withheld by one

‘ taking
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taking the protection of fome:perfon who may awe the creditor, how foon
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intereft commences in fuch a cafe, is not exprefsly faid by any author.

AccoRDING to the Mitdc/bara, intereft is in fome cafes due without a
fpecial. agneement asis declared generally by NAREDA (LVII) ; but re-
marking; that ¢ intereft -without a {pecial agreement is 7n certain cafes pro-
hibited,”. ¢he author of the Mitdcfbari fubjoins, as a particular rule, the text
JSublequently  cited (LXXI) Confequently, from the {everal apphcatxons ;
of the general and particular rules, intereft without a f; pec1a1 agreement, ac-"
-cruing at a certain period on loans advanced free of intereft, appears obvi-
oufly fuggefted ; but no intereft, without a {pecial agreement, on the price
of a commodity and the reft. That, however, is not fatisfactory ; for intereft
without a {pecial agreement is allowed on things amicably lent ; and fines
and the reft would be vainly included in the fecond text (LXXI). This
text; therefore, is not oppofed to the preceding text (LVIII) but lt rc-
ftrains a . purchafer, who. covctouﬂy demands intereft' at the fame rate with
loans, ‘becaufe a commodity purchafed by him has long remained with the
{eller. Accordingly the text of CATyaAvana (LVI 2) has a fimilar im-
port; and the fame rule fhould be underftood in regard to the price of a

commodity purchafed.

In:this glofs the third meafure of the text of CATYAYANA (LVII) is
read ¢¢ after the lapfe of a year,” inftead of, ““ after three feaforis.” Con-
{equently, fhould a man, who has received a loan exempt from intereft, go to
another country before it be demanded, be fha// pay intereft after the lapfe of
one year (LVII); but, if hé¢ go to another country without reftoring it after
it has been demanded, Ae /ba// pay intereft after a lapfe of three months (LI).
The word ** yazhitaca ** muft fi ignify a loan in general, inftead of a chattel
lent for ufe, for this text (LVII) is inferted after ftating the text firft cited (LI).
If on¢, who remains in his own country, donotpay the debt after a de-
mand, it bears interelt from the date of the demand ; ; for the text of Ca-
TYAYANA (LV) does not fpecijfy a period.

_AccorbpING to this glofs, what is the purport of the text of NAREDA

(LV"II:I_)? The anfwer is, two cafes have been declared according as the
St mh ‘ debt
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debt has, or has not, been demanded from onc, who goes to another 'coun~ :
try ; in regard to him, who .refides in his own country, one cafe has been
declared, zbat is, the cafe where the debt has been demanded; it is proper i
to refer the text of NiRrEDA to the cafe of one, who refides in his own
country, but from whom the debt has not bech demanded. Were it {o,
what would be the rule where a demand was made after a lapfe of feven
months? In reply it is afked, why does the creditor neglect intereft, to which
he is entitled, under the authority of the text, after thelapfe of fix months?
if through tendernefs he exac not intereft, the debtor need not pay it.

* On this expofition, the text of Visuxu (LII) concerns one, whohas re-
ceived a loan for ufe, and goes to a foreign country before it has been de-
mandqd; and the text of CATyAvana (LVI) ordains intereft, after fix
months, on depofits and the like 70# reffored after demand. According to this
interpretation, if ornaments or the like be afked and obtained for 4 nuptial
feftivity or the like, they are fimilar to a ‘depofit, and are not loans, for
they are ftated by Yaynvawarcva with depofits (Book II, Chapter I,
v. X). But if an agreement were made, at the time of receiving a loan ex-
empt from intereft, or the like, in this form, ¢« it thall be reftored by me
at the end of one year;” in this and fimilar cafes, if the thing be not re-
ftored after the period has clapfed, it then bears intereft ; and not after fix
months. ‘This and fimilar rules may be deduced by the wife from argu-
ments confiftent with commbon fenfe.. But the author of the Mirdcfhari is
revered by CHANDEswar4 and the reft, and is more ancient than they.
Of the two opinions which fhould be rejected, which adopted in practice,
muft be determined from the difference of times and of places.

Dd “ O ARTICLE



( vio7) '
S UARTICLE 1
ON THE LIMITS OF INTEREST.

LIX. ; o s
Gotama: — Tae principal can only be doubled by length
of time, after which interefl ceafes.

THAT, which is lent (prayujyaté), is pi‘ayo’ga ) the principal. The mo-

~ ney lent can be doubled, that is, can only be doubled ; elfe it would be

. ufelefs to declare, that twice zhe principal -may be received on account of

the length of time e/zp/ed. By the word ¢ only” it is forbidden to receive

' more than twice the principal. Accordingly ,CHANDE'SWARA fays, the

word ¢ or” in a text already quoted from Ve Tmaspati (III) is indefinite,

- and alfo fuggefts a debt doubled or the like, ¢ By length of t‘ime i

counting from a period fomewhat lefs than fufficient to dotible the princi-

pal, intereft ceafes if the debt remain longer due. This is meant in a text cited

from Ve'inaspaTr (XXVI). Elfe the mention of double the principal in a,

text of Jaw propounding right and wrong would be ufelefs. The text cited

from Ha'r1'Ta (XXX) makes this eyident ; for the verb there ufed (fan-

Sibi) fignifies flops or *¢ bcérs intereft no longer:” and. this intereft, fuffi-

cient to double the principal, is the higheft intereft iegeivab}e on gems,

gold, and the like, not on grain or the like, for fuch limitation of intereft on
grain and the reft is oppofed by a {pecial text, which ‘will be cited.

_C(HAND,E'SWAR‘A remarks, ‘¢ this concerns a loan of wvaluable things in
general:” by the term *¢ in general” it is declared, that this text is a gene-
ral law ; it follows, that fpecial rules are thereby oppofed. Accordingly

- Misra declares the full meaning; ¢¢ this concerns gems, go/d, and the like,

as ordained by CATYAYANA.”

LiX.

‘CATYAYANA : — For gems, pearls, and coral, for gold and
, filver, for cloth made of cotton the produce of fruit,_br made
~ of filk the produce of infells, or made of wool the produce
of theep, the intereft flops when it doubles the debt.

‘¢ STOPS
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«¢ §1ops when it doubles the debt ;”’ accumulates no further. ¢ Coral,”
exprefled in the plural, implies * and the reft,” by which fhells age in-
cluded ¢n the text ; for Ha'rITA declares, that 1ntcrci’c ceafes when it has
doubled the principal at the rate of elght panas in twenty-five purdnas. :
(Purina is a name for a certain number of fhells). This induction is con-
'ﬁﬁc;nt with practice; and it is proper, that double the principal be the :
limited accumulation on fhells, fince no fpecial rule has been declared. It .

_ is the fame in refpe& of conchs and the like.

¢« Or the produce of fruit ;”’ as cotton ‘and the like. ¢ _Of the produéc
of infeds;” as filk and thelike. ¢¢ Of the produce of fheep;”” as blankets

and the like. b :
The I{e;zzc{cag'g.

LXI.

- Menu, flating generally, that “intereft on money received at
once, not month by month, or day by day, as it ought, muft never
be more than enough to double the debt, that is, more than

the amount of the principal paid at the fame time,” adds a fpe-
eial rule; — ON grain, on fruit, on wool or hair, on beafts
of burden, lent to be paid wn the fame kind of equal value,
it muft not be more than enough to make the debt quin-
tuple.*

¢« GRAIN;™ as rice, barley or the like. ¢ Fruit” (Jada) or any thing
produeed from trees. Here *‘trees’ is merely illuftrative, for ¢ the pro-
duce (yadas) of a field” occurs in a text, which will be cited from Go-
Tama (LXID). “ Wool or hair,” what is afforded by fheep, cows and the
like, as wool, cow-tails and the like ; ar appears from the derivation. of .‘t,b\e

word (lava) what is thorn (lyaté). ;
The Retndcara.

Waar is thorn (Jéyasé) is wool or hair (/ava), fuch as wool and other

hair on the body (/ama;z) i CULLUCABHATTA.

* Tae firk hemiftich has been already quoted (XLIII) oteNE
S HAIR?
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“ Ha1r” (/gva) ; any thing to be fhorn (/zz'van{ydm) except wool 5 tﬁat
is, hair on the body (/man) and the like.

The Vivida Chintémens.

““ Wool or hair” (/zvz); cowtails and the like. ;
] The Dipacalicd.

¢ Woou or hair” (/ava) ; the fleece of fheep, the pod of mufk-deer,
and the like.
The Mz'z‘a’cﬁard i

Avr therefore agree, that the word ““/zva ” is fynonymous with Aman,
being derived from the fame crude verb (%, cut or thear). But Misr a
thinks, hair other than that of fheep is meant in the text of MeNv, be-
caufe it is oppofed by the text of Ca'rva vana (LX). But according to
the Retnéeara and the reft, this text (LX) concerns cloth alone ; it is almoft
exprefsly faid fo by CHANDESwWARA.,

¢ Beasts of burden ;” employed for tranfpott, ‘as horfes and the like.
On thefe, the intereft of the loan muft not exceed the quintuple\ ; with the
principal it muft not amount to more than quintuple ; it can produce no
more.  Fhat the quintuple includes the principal i thus inferred: as it is
declared, that a debt is doubled in fifty months, and accumulazion then ftops ;
that is, interelt ceafes; and confequently the principal is ene part, and the
intereft another part‘, which united make the ‘double fum ; fo, in this cafe
alfo, by parity of reifoning, the principal is one part, and the intereft four
parts, which united make the whole quintuple fum. Accordingly, any fuch
debtor, who has borrowed grain or horfes valued at a hundred pieces of mo-
ney, for intereft at the rate of two in the hundred, however long the period
of debt may le, can only be liable to pay grain dnd the like amounting
value to five hundred preces of money, and no more.

The Retndcara.

HEerE the rate of two in the hundred is 2 mere example ; ‘on a loan fe-
cured by, a pledge alfo, where the rate of intereft is an eightieth part of the
: principal
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principal by rhe month, the intereft can only double the principal which con-
fifted of gems, go/d or the like; and, by parity of reafoning, it can Only
make the debt quintuple, if it confifted of grain or the like: for no other
limit of intereft is found in the codes of law. VR YHASPATI (XXVI), de-.
claring that the principal is doubled even in the cafe of a loan fecured by a
pledge, flates that alone as the limit of intereft ; and it concerns gems, gold,
and the like, for it has the fame import with the text of Ca’ryavana
(LX). j !

Onx this it fhould be remarked, fay fome iawYcrs, that the rule regards
priefts only ; but, if the debtor be of the military or other clafs, fritereft muft
make the debt treble, quadruple, or quintuple, in the order ‘of the claffes :
elfe it would be a great difparity, that intereft payable by a ~S#dra thould’
ceafe after twenty months; and, payable by a Brébmana; after fifty months.
That is wrong; for no fage has mentioned intereit on genis, gold, or ths

 like,"more than fufficient to double the principal. ' As intereft on a loan fe«
cured by a pledge ftops at the end of fix years and eight months, but, if
there be neither pledge nor furety, at the clofe of fifty months ; fo, if the
debtor be of the facerdotal clafs, intereft ftops at the end of fifty months
but, if he be of the fervile clafs, at the end of twent ¥ months : there is no
unjuft difparity.

INTEREST on grain or the like makes the debt quintuple in {6 much
time, as is fufficient for intereft to become equal to four times the debt,
whether at the rate of an ecightieth part and {o forth, if a pledge or the like
have been glven, or at the rate of two in the hundred and {6 forth, if there
be neither pledge nor furety ; not in fo much time, as would make ozher debts
double: elfe, fince the law ordains monthly intereft at the rate of an cight-
icth part and f{o forth, fomething lefs than twice the principal would be
received on grain or the like, if the period elapfed were one day thort of
eight months above fix years, but five times the principal would be received
on grain and the like if the eighth month were completed 3 which would bé
a great difparity. Since fifty months and various other periods are not ruled

- univerfally, it is proper to affirm, that intereft ceafes at thofe periods rcfpec-
tively, ‘when it has rifen to fo many times the principal. * . il
: Ee oy LXII.,
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GoramA —INTEREST on milk or curds, on the hair of goals
and the like, on the produce of a field, and on beafts of
~ burden, fhall rife no higher than to make the debt quin-
Atuple. | :

[
iy

‘WAt is produced from cattle [ pasérupajdyatt) is (pasipaja) the pro=
duce of cattle, fuch as milk and the like, excepting bowever clarified butter.
The Chintdmeni.

In the Retrdcara a glofs is found, * milk, clarified butter and the like.”
Tt is liable to objeétion; for intereft making the debt o&tuple will be decla-
red for clarified butter.

« Ha1r” (/6man); wool ; for AMERA explains wool, the hair of fheep
~and the like.

« ‘¢ '"TuE produce of a field ;” fruit produced froma field, as barley, wheat,
plantains, mangos and the like.
PRI The Retndcara.

I is alfo proper to include grain iz general under this ferm. Intereft on
grain, making the debt quintuple, is declared by MexU and GOTAMA ; buz
by Vr fnaspATr it is declared to make the debt quadruple,

LXIII.
VR [HASPATI : — O the precious metals o gems the intereft
may make the debt double; on clothes and inferiour me-
‘tals, treble; on grain, quadruple; fo on fruit, beafts of
' burden, and wool or hair. B

-« Precrous metals;” gold and filver.
The Retnicara.

Itlsa general expreflion’ comprehiending gems and the'like ; il
“ coincides with that of Ca ryavana (LX). ; Tz
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THE term ** inferiour metals” fignifies a// other minerals except gold.or
filver, namely copper-and the reft. \ il
‘ | 'The. Retnacara.

AEXC‘L;USIVE alfo of gems and the like ; for otherwife it would contradiét
Ca'rva’vana. It is ordained by this zexs (LXIII), that intereft on grain,
-fruit, hair or wool, and beafts of burden, may make the debt quadruple.

LXI1V.

VISI—INU, cited in the Retndcara: — ON precious metals or
gems, the higheft intereft thall make the debt double; on
cloth, treble; on grain, quadruple; on fluids, oftuple: on
female flaves or cattle, the offspring fhall be taken as
mtereﬂ

On female flaves and the like, and on cattle, fuch as cows, female buf-

faloes and the like, which the owner, unable to maintain them, has lent

_ tofome perfon that they may be: fupported: and bear offspring, allowing

as the confideration of their fupport the milk of the female quadrupeds, or the

fervice of the female flaves, and which have remained long with him, the
offspring thall be the only intereft ; that is, no other intereft fhall be taken.

CHANDESWARA,

Tue text fhould be read, ** on grain treble, on cloth quadruple;” by
which the remark of CHANDEswa R4 is juftified ; ¢ Visunu, VAstsuT’ nA
and HaRITA declare, that intereft on:grain may make the debt treble.”
:B}:yoxn' the phrafe, ¢ on female flaves and cattle, the offspring fhall
be theintereft,””  on fluids ouple” has been omitted by the errour of
the tranferiber ; for itis found in the Vivdds Chintameni, and the fame is
propounded by YA yNvawarcva. ¢ Fluids” intend falt, (though cryf-
tallized) and oil and fimilar commodities. ;

LXV.
YA nvawaLeYA:—THE offspring of female {laves or cat-
TR Yoy tle
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‘tle fhall be taken asintereft; on fome fluids the higheft
accumulation through intereft may be eight times as ' much
as the princ‘ipal ; on clothes, grain, precious metals or gems,

it may be in order four times, three times, or twice as
much' as the articles lent.

b

TuE offspring of female flaves or cattle, taken as (vriddbi) intereft, or
increafe in its accepted fenfe, is not the higheft /ga/ intereft (paramavrid-
dhi), for the term is explained by authors according to its derivative fenfe
(varddbana) increafe in general (from the crude verb wridh, grow): the
offspring of cattle and of female flaves is the only intereft; it is pofiible,
that cattle and female flaves fhould be lent by one, who is unable to
maintain them, and who withes they fhould  be fupported and bear
offspring.

The Mitdcfhéra.

“Su'LApA NI, in bis commentary on YiJNYaWALCYA, fays; fince
there can be no other intereflt on female goats and the reft, and on female
‘ﬂévcs and the like, placed as pledges, their offspring is the only intereft.
The higheft intereft on oil and the like lent at intereft, being added to the
principal, makes the debt octuple, and accumulates no further. i

Tavus, according to fome opinions, cattle and female f{laves are not
confidered in fuch a cafe as conflituting a debt; and it is intimated in
the glofs. of the Mjticfbard, that they do not conflitute a debt: fince
they belong to the original mafter alone, they do mnot fall under the
defcription of debt. Yet, if female flaves and the reft be at any time
accepted as loans by any perfon; then the limit of intereft ‘thould be
deemed the fame as on gems, go/d, and the like; for no fpecial rule

has been delivered.

¢ CATTLE” is underftood in the feminine gender from the contigu-
ous term ¢* female flaves ;> hence it is is rightly expounded, female goats
and the like, and cows and female buffaloes and the like : in fa& the
term ‘¢ female faves” is a general illuflration, i

LXVI.
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VasisuT'HA :—GoLp, filver and gems may be doubled ;
grain trebled ; fluids, as fugar jufl expreffed and the like, are
under the fame law with grain ; and /o rare flowers, roots,
and fruit: whatis fold by weight,  except gold and the like,
may make the debt eight fold.

¢« Fruips;” the juice of fugarcane and the like : thefe alfo are tres
bled.
The Retnacara.

It is expounded, juice of fugarcane and the like, becaufe it will be des

elared, that oil, falt and fimilar commodities are increafed eight fold. ‘ ‘

¢« Anp flowers, roots, and fruit;” by the particle ‘“and ” the .phrafe is
connected with the word trebled, to which the fenfe of the text reverts : the
conftrultion therefore is, ¢ fo flowers, roots and fruit are alfo trebled.”
CHANDE SWARA gives a fimilar expofition. In the Vivada Chintdmeni it is
obferved, that intereft on the produce of fruit, infects and fheep, and on
flowers, roots and fruit, is declared by CATYAYANA (LX), and by Va-
s1sHT’HA (LXVI), to make the debt double; and treble, The paflage at

large will be quoted from MisrA in another place.

“ WrAT is fold by weight;” literally, what is held in the fcale ; namely,
at the time of fale for the purpofe of determining its quantity : and that is
camphor and the like. Although gold and the reft be likewife fold by weight,
yet they cannot be intended by the text, becaufe a fpecial law, limiting ac-

‘cumulation to twice the principal, oppofes #bat confirution..

INTEREST on grain trebles the debt (XLIV 2). Grain may be doubled
at the time of harveft, that is, when new grain is gathered ; it ‘may be dou-
bled at that feafon, even within two or three months from the dafe of the
loan. But, if not repaid at the feafon when new grain is gathered, it is
trebled, and bears no further intereft.  So may wool &c.” wool and cot-
ton bear the fame intereft with grain. < Fibres of grafs,” or reeds, 3nd grafs

Ef and
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and the reft, may be increafed cight fold in one year. Such is the fehfs of
the text (XLIV 2). e
'The Retndcara.

From this glofs it follows, that intereft on grain enly trebles the debt.
anfcquch't'ly, Visanu, YAJNvawarcya, Vasisur aa and HARITA
pfopound the limit of interef? on g)‘az’n at three times the principal.  But this
coﬁ.tradi&§ the accumulation fated in the texts of many fages, *“three times,

four times, and five times the principal.”

Ox this point Misra fays, if the price of grain, after the crop is pro-
duced, have fallen below the price it bore at the time when it was lent before
the harveft, the debt may be trebled; if the price be more reduced, qua-
drupled ; if fill more reduced, quintupled ; but, when the price has fallen
v.,ery little, the debtis only doubled : and he expounds the text (XLIV 2)
otherwife, as will be mentioned. According to this glofs, it appears from,
thé circumftances mentioned, ¢ lent before the harveﬁ, and repaid at the time
of harveft,” that the limits of intereft are not ftated in sbe zexs : confcquent-
ly, when intereft is received at the legal rate of an eightieth part and fo forth,
how far does accumulation extend ? o this queftion thete is no anfwer. If
xt Be&‘aﬁirmed, according to this expofition, that intereft doubling or trebling
the debt .is oppofed to the rate of an eighticth and fo forth, then it con-
tradi€ts the Retndcara; for there intereft is ftated at two in the hundred and

’ the like, and it is inconfiftent with reafon to admit a different rate of intereft
upon grain from zbat, which is preferibed for other articles. This and other
objections may be fuggefted. ‘

Tug author of the Retsndcara reconciles the feeming inconfiftency of fuch
forms of intereft, by diftinctions relative to the good or bad qualities of the
borrower, and the differences of time and place. “Su'nara’w1 holds, that.
the texts fhbuld be expounded according to the length or fhortnefs of the
period elapfed. In the Vivdda Chintdmens {everal modes are ftated.

THE opinion, intimated in the Retndcara, is, thatintereft on grain doubling
the debt at the time of harveft, fimilar intereft on wool and cotton, and
intereft
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intereft’ on readé, grafs and the reft making the debt oftuple in one year,
coneern debtors of mixed clafies ; for, flating the firff text of HirrTa

(XXX1V and XLIV 1)as intending borrowers of mixed clafles, the auther
cites the other text (XL1V 2) prefacing it with the word « fo” elfe; if it

only concerned the limits of intereft; it would be incongruous to cite it under
that otber title. Accordingly, in his glofs on the text of CATYAvana

(LX), he expounds * produce of fruit’; cotton and the Iiké. ' Bl.ft intereft

trebling the debt is ftated as the limit of intereft § for that coincides with the

text of Vagisur’ma (XLVI).

It is {aid, intereft on reeds, grafs and the reft makes the debt o,&uplé at
the clofe of one year ; what is the accumulation on produce of fie/ds, and en :
beafts of burden and' the like ? The anfwer is, when twice the principal is the
limit of intereft, there the order of clafles is fuppofed: in other circumftances,
ithe rate of intereft on produce, - on beafts of burden and the like, is different ;
and the rate aflumed is that, which is propounded by HAriTA for reeds,
grafs and the reft; fince it is a rule, that a conftrucion of law, eftablithed in
one. cafe, is alfo applicable to other cafes, unlefs there be a fiyficient objeElion.
As an accumulation raifing the debt eight fold at the clofe of one year is 'c':.e—‘,'
clared £ b the limit of intereft on clarified butter and the reft, fo five fold #s
the limit on produce, beafts of burden and the reft. But, in fa&, fince there
is no law to ferve as authority for fuch an inference, the rate of an ci}ghtiﬁth
part, and fo forth, on produce, beaffs of burden and the reft, thould be received
from men of mixed clafles, as well as froxn Bribmanas and theveft. Suchis

the principle of the law.

Bur, in the cafe of Bribmanas and the reft, three times, four times, and
five times the principal (to be eftablithed according to the qualities of ‘the
debtor), at the fame periods, in which intereft may accumaulate at the rate of
an eightieth part and fo forth fo as to double the principal which has been
lent to men of mixed clafles and made payable at the time of harveﬁ,_ fall un-
der the defcription of ftipulated intereft, and are therefore immoral. Not
being ftipulated in a time of extreme diftrefs, would it not be intereft which
need not be paid ? It might be fo; but it would be paid by the debtor, that ‘
he may be able to borrow again. ' Such is the principle of #he aw. In fadk,

‘ - having
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_having been fettled by many former debtors, it muft be now paid, tho‘u(gh not
ftipulated in a time of extreme diftrefs ; as has been already mentioned, When
the borrower himfelf fixes the rate of intercft, then eénly is it required, as 4
condition, that it fhould be ftipulated in 2 time of extreme diftrefs. .

g

. Bur Misra expounds the text of Hirra (XL1V 2), fince ¢ a year”
may fuggeft other periods, fuch as fifty months and the like, if the principal

Jent in kind be alone confidered, it may be doubled or trebled, or, as ftated by
other fages, quadrapled or quintupled ;. the intereft is regulated by the price.
As an inftance of the variation of intereft with the difference of price, head-
duces the text of Menu (XXXIII); and he redds the text of Hf{Rl'_"rA

| (XLIV 2) grain may be doubled, ““if the principal alone be confidered” ( mulé)
inftead of grainmay be doubled ¢ at the time of harvel¥” (tulé).

On this fome remark, that with all debtors grain is doubled at the time of*
harveft, that is, when new grain is gathered ; by this fpecial rule the rate of
an cightieth part and {o forth is barred : but intereft for one or two months
muft be regulated by proportionate {fubdivifions; and the higheft intereft
makes the debt three fold. ' Suchis HaR1TA’s meaning ; and the apparent
‘contradiction to the texts of other fages muft be reconciled as before. . ¢¢ So
wool and cotton ;” intereft on thefe alo doubles the principal, and precludes
the rate ofan eightieth part and fo forth. . To the queftion, when does zhe
principal beconre doubled 2 the fage replies ¢ in one year.” He fubjoins the

. limits of intereft on grafs, reeds and the'like 5 < but grafs &c. may be in-
creafed eight fold.”

THAT is not accurate ; for men of the commercial clafs and the like would

be liable to repay grain doubled at the time of harveit. Thus, were fuch

the rule, a mercantile man, borrowing grain in ths month of Afhad’ha to

»' the quantity of a hundred thoufand praf’has, for the purpofe s of commerce,
would be fubje& to commercxal lofs by repaying twice the grain borrowed ;

awhich is contrary to ceafon. But there is no obje@ion to the rule, fo far as

it concerns men of mixed clafles not qualified for trade, although unable to

_fubfift by other modes.. To eftablifh a diffcrent rate of intereft on grain, wool

and ¢otton from that prefcribed on all ozber articles, is contrary to reafon.

‘ Accordingly
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Accor.dingly.this glofs is ftated in the Renicara on the text of Menv (LXI); -
¢ any fuch debtor, who has borrowed grain or horfes, valued at a hundred
pieces of money, on intereft at the rate of two in the hundred, &c.” At
the time of harveft, grain, wool and cotton is doubled ; at the expiration of
a year, it is only trebled. By the particle ¢ only” the rate of an eightieth
part and the like is prohibited. But grafs and the reft may be increafed
eight fold. Although the limits of intereft, extending to four and five times
the principal, might be reconciled in the fame mode, by expounding the text
as relating to debtors of mixed claffes only, and by diftinguithing moral and

immoral exations ; yet, not having been ftated by any author, this cannot be
admitted.

It muft, however, be examined how the limits can be regulated on the
cheapnefs or dearnefs of grain. This difficulty is zbus reconciled ; fince it is
- fhown by the particle ¢ only,” in the text of HERI'TA (“or trebled only,”
XLIV 2), that the natural limit of intereft is the accumulation which trebles
the principal ; and fince an accumulation raifing the debt to four or five times
the principal is fubordinate thereto; a debt is quadrupled and quintupled in
that period only, which fhould naturally treble the debt : for, whatever were:
the value of the grain lent, three times that value is due at the period of re-
payment: if thrice the quantity of grain be /fujficient, the grain is trebled;
elfe, itis quadrupled: fhould that alfo be infufficient, it is quintupled ; but
if this again be infufficient, MENU forbids any further demand (LXI). Even
though three times the value could be liquidated with twice the quantity of
grain in confequence of a great advance in price, double the quantity of grain

fhould not be paid ; for no law authorizes this reduction.

Tae qualities of the debtor fhould be underftood of his adherence to his
own regular mode of fubfiftence, his adherence to the modes of fubfiftence au-
thorized in times of diftrefs, his following the dictates of his own perverfe will,
and fo forth. According to the glofs delivered in the Dipacalica, the accu-,
mulation depends on the length or fhortnefs of the period elapfed ; if the ée-
riod be fufficient to treble the debt, it is trebled ; if the period, in which a

~ debt is increafed four fold, be complete, it is quadrupled ; if the period be
fufficient to make the debt quintuple, it is quintupled. To this very rule of
Gg adjuftment
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- adjaftment the Resndcara alludes in fuggefting diftin€tions dccording to the
difference of time,  Although thefe be no glofs of authoers on the texts of
fages fully explasning this adjufiment, inferences may be drawn by the wife,
through a fimple exertion of their own intellect.

A ruLE of adjuftment may be formed on circumftances of particular dif~

trefs affecting the debtor, or on the circumftance of general dearth.
The Miticfbaré.

To this it may be objcé’cca, wher are thofe limits of intereflt to be admit=
ted according to this opinion ? Whether all thefe modes, fanc¢tioned by ve-
ry learned authors, fhould be received, or which fhould be felefted, the

 wife themfelves muft determine.

Tue fealon of gathering new grain muft be extended to wool. But in
fact intereft on grain doubling the principal at the time of harveft appears
to be merely ftipulated intereft 3 for it has been ftated by CHANDESWARA
when treating of ftipulated intereft. This has been already noticed. Ac=
cumulation of intereft raifing the principal three fold, four fold or five fold,
which ate in the nature of limits of intereft, muft be regulated on the dif«
forerice of countries. In this province the rates of an eightieth part and
fo forth oceur not in praétice on loans of other things than filver coins and
the like; but intereft on grain and the reft, fimilar to the flipulated in«
tereft defcribed by HAR{TA, occurs in practice. In fuch cafes, when the
debt has long remained dwe, thrice the value is fometimes, and in fome pla-

ces, adjudged by arbitrators. ~We think the text of NArREDA (XLV), as

expounded in the Rezndeara, fufficient authority to maintain local ufages.

Some think it a fimple conftrucion, that the creditor fhould receive his
principal doubled, trebled, quadrupled, of quintupled, in the order of the
claffes, from Brahmanas and the refts  This conftruétion is almott fzerally
ﬁaéed' in the Vivdda Chintdameni. Tt would be vain to offer more numerous
interpretations of the text.

In refpeét of cloth, Ca'tya yana ordains, that intereft fhall make the

disis debt

I
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debt double ; VR YuAsPATY, treble; YA jNvawarcya, quadruple. - The
feeming contradiction fhould be reconciled, as in the cafe of grain.

LXVIL.

VR itaspaTi :—ON pot-herbs the intereft may make the debt
quintuple ; on feeds, and fugarcane, {extuple ; on falt, oil,
and fpirits, ottuple ;

2, So on molafles and honey, if the things lent have rémained
during a long period. .

¢ SEeps;” feed of cornand the like: on that and on fugarcane, fx-
tuple. Interet may make the debt octuple, if the things lent have re-
mained for a long period ; that is, for fuch a period as duly increafes the
debt eight fold.

- LXVIIL
CxTyAvana:—For all forts of oil and fpirituous liquors, -
for meafures of clarified butter, for molafles and falt, the
intereft is held legal, though with the principal, the debt
be made octuple.

LXIX
VR iuAspaTI :—FoOR grafs, waqod, bricks, thread, and fub-
ftances from which wine or {pirits are extraéted, for leaves,
bones, iwory or fhells, and leather, for weapons, common
flowers and fruits, no intereft is ordained without agree-
ment.

~«* SUBSTANCES, from which wine or {pirits are extrafted ;” alluding
toa fubftance, from which an inebriating liquor is drawn, and which is
commonly named cur’h. *“ Bones ;” teeth, conchs and the like. ¢ Lea-
ther ;” the hide of the black antelope and the like. ¢“ Weapons ;” arms.
The apparent contradition to the intereft {pecially ordained on flowers and
fruits is reconciled by fuppofing xare flowers and fruits in one inflance,
and
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and common flowers and fraits in the other. To this glofs the Rezndcara

fubjoins the following text.

LXX.

VisuNu :—On fubftances from which wine or {pirits are

. made, on cotton-thread, on leather, armour, weapons,
bricks, or charcoal, which are not liable to lofs, the nter-
¢/t may make the debt double.

TuErRe the mention of conchs fuppofes the countries in which they
are common : and the fame obfervation may be made on other fubftances
Since the textof Vastsut’ua (LXVI) propounds intereft fpecially ordain-
ed and trebling the debt, whence arifes an apparent contradition, therefore
the commentator,on the grounds of this text, holds, that intereft accrues on rare
fruits and flowers, fuch as nutmegs and cloves, which are meant in the rule of
VisunNvu ; but none on common fruits and flowers, which fall under the gene-
ral defcription of ¢¢ grafs and the like.” On cotton, as in the text of CATYA-
yana (LX), intereft makes the debt double ; but according to HAR I TAitmay
treble the debt : this is conne&ed with the difference of borrowers ; or may
be fegulated on the commonnefs or rarity of the thing, and on the different
forts of cotton, in the fame manner with tereft on grain, or in proportion to

rifk. <« Which are not liable to lofs ;”’ on which, when lent, intereft doub-

ling the principal is not probably loft.

Bur Misra, citing the text of Vrimasearr (LXIX), adds, « this is
intended to forbid intereft not agreed on, but intereft on thefe articls may
be promifed through the exigency of affairs : accordingly CA TYA YANA and
Vasisur’aa (LX and LXVI) propound intereft doubling and trebling the
debt.” It is thereby intimated, that on other articles, if it be not fpecially
declared when the debt is contraded, either that it bears intereft or is free

of intereft, the creditor cannot afterwards receive intereft.

"BHAVADEVA reads fufba, bran or chaff, inftead of ifbtaca, bricks; and
inftead of cinwa, a fubftance from which wine or {pirits are extratted, he
reads ¢iffa, which he explains dirt, meaning cowdung and the like. .
o Here
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““Hrre both' opinions (Misr4’sand Cranpiswara’s) féém right: thus,
if intereft have been promifed on any thing however common,.it thould be
p:id; and intereft on rare things, even though not exprefily promifed,
fhould be paid, for they are fimilar to gems, go/d and the like. Both induc-
tions are confiftent’ with reafon. Where intereft accrues, becaufe the arti-
cles are acknowledged fcarce, on cloves, fine cauries, conchs, rhinocerus’
hern, flones of great virtue dnd price, vitreous {ubflances and the like, the
limits of intereft muft either be taken at three times the debt or the like,
under the texts of Vastsut’na and others (LXVI &e.), or at twice the
debe, under the general texts of Go TaMa and others (LIX &c.).

¢¢ Or intereft on loans this is the univerfal and higheft rule &c.” (XLV) ;
this rate of an eighticth part and fo forth is univerfal, for it is preferibed by
the law. ;i ;

The Retnacara.

Anp the fubje&t of limited intereft is confidered in codes of law. ~ But
the rate cuftomary in the country may be different; that is, may be contrary
to the univerfal rate. The fage defcribes cuftomary rates (XLV 2) ; ¢ coun-
try” is there a mere inﬂance, {uggefting ufage founded on feafons, on differ-
ence of clafs and fo forth. =« Double, treble” and the like are mere exani-
ples ; more or lefs is therefore comprehended in the text.  This text is ac-
cordingly cited as authority to prove fpecial intereft payable by debtors of
mixed clafles as ftated in the Resndcara. In fome provinces the principal
is cither repaid with intereft amounting to half the principal, or is doubled,
in others tbe ufual interef is different.

Ir the borrower, being diftrefled, promifed ftipulated intereft, when he
received the loan, at fix or feven in the hundred, his debt is doubled in a
few days more than fixteen months ; after that period, does intereft ftop, or
does it continue to the end of fifty months ? It is anfwered, fince the law
does not authorize more than double the principal, intereft then ceafes. Is
it not folely when the rate of intereft is the eightieth part of the principal,
that the debt can be only doubled ; but when a higher rate of intereft is
fettled, may not fo much be taken as is the accumulation of intereft in fifty

"‘ Hh months :
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months : elfe ftipulated intereft and the like would not exceed the rate pre-
fcribed by law ? Intereft on a debt fecured by a pledge is declared to run
fix years and‘eight months,becaufe the principal may be doubled in that
times on the above fuppofition, aloan, for which neither pledge nor {urety
had been, received, would alfo bear intereft for the fame period, and fages
.would hold, that it might be trebled or quadrupled : for what purpofe then
has it been declared, that intereft ceafes after fifty months. Confequently,
no particular period is fixed for the ceffation of intereft, fince fifty months
and eighty months would be mutually contradictory : but on fuch and fuch
{fubftances lent, fuch and fuch accumulation of intereft is limited. Thus the

whole lzw is confiftent.

AGAIN ; if a debt have been contrafted on a pledge given, and by the
cafual lofs of the pledge the debt become unfecured by pledge or furety, in
that cafe alfo intereft fhould be taken fo long as twice the principal have
not been received by the creditor ; but, after that has been received, intereft
ceales. It is evident, that ftipulated intereft and the reft may exceed the
intereft allowed by law, if the debt be difcharged, in the cafe propofed,

within fixteen months,

ARTICLE
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ARTICLE IIL.

ON DEBTS BEARING NO INTEREST.

LXXI.

NAREDA :—A coMMODITY, the price of a comimodity, wwage‘s’,
a depofit and the like, a fine to the king, a thing clandef-
tinely taken without a defign to fleal it, a thing idly pro-
mifed, and a ftake played for, carry no intereft before de-
mand without a {pecial agreement.

Tue text is read panya milyam, the price of a commodity fold ¢ dut a
commodity purchafed and not received falls under the defeription of a depofit.
On the other reading; panyam milyam, the fenfe is, a commodity fold but
not delivered, and the price of a commodity purchafed but not received. Thus,
if a tBing fold happen to remain with the firlt owner, it carries no intereft
without a fpecial agreement. ¢ Wages ;" hire. ‘¢ A depofit;” a bail«
ment. Intereft after fix months on the price of a commodity, and on a
depofit not delivered after a demand (LVI), has been already declared ;
therefore intereft is only prohibited before a demand: More on this {ubject
fhould be ftated in the chapter on depofits.

« A FINE,” fuch as the higheft amercement and the reft. ¢ A thfng ’
clandeftinely taken ;” obtained by fraud or the like.
The Retndcara.

For inftance, oné has received money from another, pretending that he
will deliver him from fome prefent or future danger of oppreffion
by the prince; but afterwards, the condition being broken either by
non-performance of his undertaking, or becaufe the danger was merely pre-
tended, and repayment of the money being therefore required, it need
not be paid with intereft. Again; a hundred pieces of money havc.:
been extorted by fome rogue, threatening a man of fubflance to accufe

him of a crime before the prince or his kindred, unlefs he: give him a huns
' ~ dred
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dred pieces of money ; in that cafe they muft be received back without in-

0

tereft. Such cafes are meant by the expreflion, ‘‘obtained by fraud or the
like,?s

¢ A trinc idly given or promifed;” given on no religious confideration

and not delivered. From the term * idly” it appears to be the fage's
meaning, that, if a gift made on a religious account be not forthwith deli-
vered, intereft ought to be paid at the rate preferibed by law : fince it is
declared by a text cited in the Malamifa tatwa to be a theft, when gold,
g#ven but not delivered, is loft. If it be loft through /ight negligence, fo
much only as 7s its value mult the groer make good ; but, if gold, given but

not delivered, be loft and not made good, the giver would be guilty of theft.

By parity of reafoning, if it be not loft, it muft bear intereft /o long as ¢

is withbeld, It fhould not be objeéted, that this concerns gold alone. The

, theft is not denied in the cafe of other articles; or, fuppofing it to concern
¥ gold alone, the term ¢ idly ” muft likewife except the cafe of gold only.

However, intereft is not now paid, any more than on amicable loans.

SomEe man of fubflance in a time of diftrefs, or when going to a foreign
country, diftributes his property 5 for inftance, de afigns certain hundred
Juvernas to his {piritual preceptor, confecrates eighty fuvernas to a certain
deity, é[/?gn;r {ixty fuvernas to a certain prieft, thirty fuvernas to a certain
dancer, five fuvernas to a courtelan formerly enjoyed, and diftributes the re-
mainder of his property in due thares according to the law of fucceffion : but, .
from the preflure of affairs, the fums given away have not been delivered.
In that cafe, when he happens to be relieved from that diftrels, or when he
returns from abroad, and intereft is propofed on thofe gifts as debts demand-
able on his aggregate wealth, the fums given on religious confiderations -
muft be delivered with intereft, but the principal only of the{ums given to
dancers and the like fhould be paid.  This alfo fome lawyers hold 70 4¢
intended by the text.

“ A STAKE played for ;> money won in gaming. < Without a fpecial
agreement ;" not exprefsly declared by both parties to bear intereft. ¢ Car.
1y no intereft ;” do not bear intereft. i
' SomE
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' Some perfon, having fold a thing; tells the purchafer, ¢ let this your
property be a loan to me; I will pay intereft for it.” Or an indigent perQ
fon, employing a fervant on neceflary work, but unable to pay his wages,
tells him, ¢ I will borrow money elfewhere and pay thy wages; or let
them be forborne, and I will pay thy wages with intereft.””  In fuch cafes of
pofitive agreement, there may be intereft promifed on a commaodity fold, on

- wages and the reft : ‘and then only is intereft due, But, if there be no fuch
agreement for intereft, this text is intended to forbid intereft in that

cale,

1ft. Ir any thing be given by fome perfon to another as a loan, asa com-
plimentary prefent and the like, or as a gift on a religious' confideration,
and by reafon of the donee’s abfence it be committed to another, and long
after received by the donee, it feems to be fimilar to a depofit : ‘does, or does
it not bear intereft while remaining in the hands of the intermediate perfon 2
This is one doubt wbhich may be propofed. 2dly. In the cafe of fale without
ownerfbip the buyer is juftified by producing the feller, and the owner reco-
vers his property (Book II, Chapter I, v. XXIX): when the owner reco-

vers his property after the lapfe of a long period, muft, or muft not, intereft
be paid ? This is a fecond doubt which might be propsfed. 3dly. Some mo=-
ney has been obtained for the king or his officer, from fome perfon accufed of
a crime; afterwards, the accufation being difproved, the money mutft be
refunded by the king or his officer ; or, if it be true in forenfick practice,
that it fhould be made good by the accufer, muft, or muft not, intereft be paid
thereon? This is a third doubt, which might be propofed.

ON the firft doubt,

‘ LXXIL
SAMVER'TA:-—-THERE fhall be no intereft on the property
of women lent amicably by them to their kinfmen, nor on in-
tereft itfelf, nor on a depofit, nor on any thing fo commit-
ted w trufl, nor on a fum which is dubious or unliqui-
dated, nor on a {um due by a furety, unlefs it be mutually
ftipulated.

Ii ¢« COMMITTED ;"
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« CoMmiTTED ;" placed with an intermediate perfon.
. “SvLapANI in the Dipacalicd.

Tuis text is found in the treatife of Ya'JNvyAwALcya, but'its infertion
there is not approved by StuLapANI and others,

« O a depofit fo committed ;* or fo remaining with the depofitary : not
detained after a demand. :
The Retnicara.

Tuus, a thing committed to an intermediate perfon is merely a fort of
depofit: and ‘¢ committed” is an cplthet of depofit; elfe, the circumftance
of its not being detained after a demand would be unmeaning, fince intereft

is not ordained on a thing committed 7z truff, after the lapfe of fix monthss
; but even on a thing fo committed, and not reftored on demand, intereft
o accrues, after 2 demand, at the expiration of fix months. But, if the word
» depofit be there taken in a general fenfe, it is proper to do the fame alfoin
the prefent inftance (sbat is, allow intereft after the lapfe of fix months, if the
thing have been demanded ).

Bur how can interelt be allowed in that cafe after the lapfe of fix
mOnthS, according to the interpretation of "SyLarsAN1? It is anfwered,
the word “and” in the text of CATvA yana (LVI 2) conneéts zhe fen=

 tence with what is not mentioned. More on this fubject we fhall deliver
~ in the chapter on depofits. '

¢« On the property of women,” as defcribed of fix forts : on fuck pro-
perty taken by their hufbands or other prote&ors, there fhall be no intereft.

The Retnacam.

Here ¢ protector” is a general term comprehending fons and the reft.
CATYAYANA propounds a diftinction,

LXXIII

CA’TYA YANA: —-NEITHER the hu{band nor the fon, nor the
father,
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father, nor the brothers, have. powér to ufe or to alien the
-~ legal property of women.

2. Ir any one of them thall confume the property of a
woman againft her confent, he fhall be compelled to pay
its value with intereft to Aer,and fhall alfo pay a fine to the
King.

‘3. Bur, if he confume it with her aflent, after an amicable
tranfaction, he fhall pay the principal only, when he has
- wealth enough to reftore it.*

By the expreflion, ¢ againft her confent,” or forcibly, unamicable tran-
fations are fuggefted : confequently, fhould he confume her property not
amicably lent to him, intereft muft neceffarily be paid; but there is no
intereft on the property of a woman amicably lent z0 @ kinfiman. The text
of SamVERTA muft be applied to that cafe only, From the term (pro-
tector) ufed in the Retndeara, it appears, that intereft muit only be paid
by others than her hufband, her fon, her father, or her bro‘ther. Fdr bin
the third verfe of CATvyAvaNa an agent muft be fought for the a& of
confuming her property after an amicable tranfaétion, and that agent oc-
curs in the preceding verfe (LXXIII 2), ¢ any one of them.” A daughter,
a mother and a fifter are entitled to borrow the feveral property of a woman
on amicable terms, without intereft; for the affinity is the fame, the ?on-
Jfiderations of duty the fame, and natural affetion the fame. But intereft
muft be paid by the hufband’s father or mother. Yet, what objection

L,

there could be to place the father-in-law and the reft on the fame footing

with a brother, muft be determined by the wife.

On this fubject fome affirm, that the phrafe, ¢ neither the father nor the
brother,” intends the father’s lineage generally ; ¢ neither the hufband nor
the fon,” intends the hufband’s lineage generally : and the fame fhould be
argued in refpeét of the mother’s family. When it has been exprefsly de-
clared by the woman, at the time the loan was made, that no intereft thould

s

* Book V, Chapter 1X.
be
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be paid, in that cafe none need be paid by any perfon. The phrafe, * when
he has wealth enough to reftore it,” intimates, that the property of a wo-
: man, borrowed by a kinfman involved in diftrefs, muft only be paid when

he is relieved from diftrefs.

. i .
- Tug term ¢ property of women,” in the text of SaAmMvERTA above cit-

ed (LXXII) has been already expounded. He proceeds, ¢ nor on intereft :”
here alfo the circumftance fuppofed in the cafe of a depofit muft be under-
ftood, ¢¢ not detained after a demand ;72 for it is declared, that the balance
of intereft bears interet (LVI 2). But ‘this can only be claimed after the
~ principal has been difcharged.  Accordingly BaavaDE va fays, ¢ the ba-

lance of intereft on a fum paid.”

In the fecond doubt propofed, is it queftioned ‘whether intereft fhall be

~ paid for fo long a period as the thing remained in the thief’s poffeffion, with
or without the knowledge of the owner, before it was adjudged ; or whe-

’ © ther it (hall be paid for the period, during which the thing remains unreftored
through the wiles of the thief, afterthcowner’s property has been adjudged in

a judicial proceeding or the like 7 As to the firft fuppofition, it is provided in
the text of SAMVERTA (LXXH), ‘¢ nor any intereff on a fum which is du-
bious or unlz\'guidated, nor on a fum due by a furety, unlefs it be mutually fti-

pulated.”

-« A suM, which is dubious or unliquidated ;" of which it was firft quef=
tioned whether it were due or not : oz fuch a fum, even though fubfequent-

ly adjudged to be due, there is no intereft.
The Retndcara.

Bur, if it be adjudged to have been originally not due, of courfe there
~ tan be no interelt ; for the greater includes the lefs, as the Raff is impure, if it
can defile the bread.

In falt the conftruétion of the text (Book II, Chapter II, v. XXIX)
gives this /énfe, ¢ the buyer is juflified by producing the feller, and the

owner recovers his property by the produétion of the feller.,”” Before the
feller
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- feller or thief be produced, the owner’s property is not revived. According-

ly RAGRUNANDANA, in the Prdyafchitta tatwa, fays, ¢ the owner of pro-

perty loft.” If his property fubfifted at that time alfo, the glofs, ¢ owner of

loft property,” would be irrelevant. If a ftolen bull be fold to'a Yavana,
-and caftrated by him or thelike, expiation muft be performed by the own-
“er on account of fome negligence which gave opportunity for the robbery.

. Tue produltion of the feller is proof, which juftifies the buyer by ef-
tablithing the fale : the owner recovers his propérty by the detection of the
theft. Thus the bayer is juftified by producing the feller for proof of the
fale; and the owner. recovers his prbperty by proof of the theft. Hence
the owner has not afual property, even while the caufe is pending. Or, if
the text be explained, ¢ from him, by whom the thing was fold, the own-
er recovers his property, the king receives a fine, and the buyer receives the
price,” flill the owner’s property is only revived on the reftoration of the
‘thing by the thief or other perfon ; and it is only reftored afer the judici-

_.al proceeding. Accordingly it is declared by a text of the Vifbnu dber-
métrera (Book I, Chapter II, v. XXXII), that theft creates property :
hence, if fuch property be lent, the robber may receive intereft ; and fome

benefit may arife from fuch/z’o/en goods applied to religious ufes.

VAcuespaTi BeaTTAcHARYA admits the robber’s property in flol-
en goods. . According to his opinion the import of SAMVERTA’s ex-
prefhion, ¢ what is dubious,” is thus ftated : aman, requefted by another
to give him a filver coin, and thinking that he afks it as a loan, gives the
moncy by way of loan; but he, who receives: it, entertains a doubt, I
have donc him a benefit; he is a friend and is rich; does he give me this -
meney for confumption, or does he lend it to me?’” The matter being
afterwards contefted,. intereft, even though it be adjudged to be payable,
need not be paid for the period preceding that adjudication.

Some hold, that by faying ¢ the owner recovers his property,” his
ownerfhip is fully eftablifhed. The glofs, ‘¢ owner of loft property,” is
intended to indicate the former owner, asa folution of the doubt, whether
ownerfhip was then vefted in the buyer, orin theformer owner: it figni-

Kk fies
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_,ﬁesl'hi»z_n, whofe property was miffing ; who did not exa&ly krow  where

his chattel was. Ifa ftolen bull be caftrated or the like, the owner muft
perform penance to expiate his want of fufficient care. Accordingly in the
Prdyaschitta Vivéca, after defcribing as theft the act of one, who refolves to
difpofe at hi‘s‘pleafure of what he well knows to be the property of another,
SSvrara N1 fays, a robber has not property in ftolen goods. Hence a fale
‘made by him, being a fale without ownerfhip, is invalid; and YA jNya-

* is accurate.

WALCYA’S cxpre{’ﬁon,‘ ‘¢ the owner recovers his property,’
.« OnN the fecond cafe of the fecond doubt (does it bear intereft atfer adjudica-
tion 2) it is faid, there can be no opportunity for fraudulent detentiom,
‘ fince the king immediately compels refloration of the chattel. But, ifa
Jong period elapfe in confequence of inability to enforce the demand, ox
thelike ; then, fince the man is guilty of an offence, and the cafe is not
Apecified under the title of prohibited intereft, therefore intereft muit be
paid ; and fince no particular period is dire¢ted under the head of intereft
~without a {pecial agreement, it is proper, that intereft fhould commence from ‘
the date of the demand. This might be further difcufled under the title
of theft.

¢« Nor any intereft on a fum due by a furety” (LXXII) ; literally for
Juretifbip : thé act of a furety is {uretifhip, as the act of a thief is theft : and
_that a& of a furety is an undertaking for the payment of a debt. Thus, if a
debtor die or be reduced to the utmoft poverty, the debt, with the intereft
which has accrued, muft be paid by the furety. In that cafe the whole
amount of princip;l and intereft due by the original debtor is the fame
with the principal due by the furety ; for he cannot be folely liable for the
original debt. The text of SamverTA refolves the doubt, whether the

Aurety muft give further intereft if he delay payment.

LXXIV.

CATYAYANA:—No interelt 1s ever due on leather, on

Jfiraw or produce, on pale wine, on a ftake played for, on
o the price of commodities, on a woman'’s fee, nor on what
_..1s due on account of furetifhip.

‘e i
8 ON
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e Oy leather” ifitereft is only forbidden without a fpecial "agi'éetfieh:‘?tk’i
©r on common  leather: for the rule of Visuxu (LXX) ordains intereft on
leather, making the debt double. ¢ Straw or produce” (Jafya); the frems of
corn. In refpect to this alfo the ruleis fimilar. ¢ Pale wine” ( d/avs ); a
particular fort of wine. Intereft on wine or fpirituous liquors has been pro-
pounded by CA'Tya’vyana and Ve igaspaTI ( LXVILI and LXVII): al-
though this might be reftricted to other kinds of incbriating liquors
except pale wine (#/ava), yet as the word ¢ all” in the text of Ca’
TYA'YANA (LXVII) muft be extended to {pirituous liguors, inters
eft on all {orts of inebriating liquors, pale wine and the reft, is thereby

fuggefted. Hence the adjufiment muft be the fame as in the cale of leather,

** AwoMAN’s fee;” a nuptial gift payable on an “4fura marriage and
forth: ‘a gratuity payable to a courtefan or the like falls under the deferips
tion of things given on a falfe or smmoral confideration, as ftated b.y Na'-
REpA (LXXI)." < What is due on account of furetifhip ;> what is’ be-

come due from a bondfman on account of his {uretithip.

IT is here implied, that no intereft is due on leather and the reft with-
out a fpecial agreement, .
: The Retrdeara.
THE ufe of this relervation, * without a Ipecial agreemert,” has Been
explained in refpeét of leather, ftraw or prcduce, and pale wine,” In ref-
pect of a flake played for; the pricé of a commodity, and a woman’s feé,
it is founded on the coincidence of the text of NaTR EpA (LXXI); and ih
refpet of what is due on account of furetifhip, on its coincidence with the
text of SamverTa (LXXII), “ nor ey intereff on afum due by a furety,
unlefs it be mutually ftipulated.” - Here the inferible fenfe is, that corfi
mon leather and the reft, on which intereft had not been ftipulated; do not,
like depofits and the reft; carry intereft, even though withheld after a de-

mand.

- CArvivana and SamveERTA (LXXIV and LXXII) prohi"bitl"'i‘xi_‘iereﬁ
generally on a fum due by a furety ; if a debtor die, his furety being there-

fore
[}
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. fore liable for payment, would he not be liable for the payment of the prin-
cipal only without intereft? On this objection Vy4sa propounds a rule

concerning intereft upon the original fum lent,

i LXXV.

Vyasa:— A sum, for which a man is merely a furety, a fum
fecured by a pledge to be kept only yet ufed, a debt not re-
ceived from a debtor tendering it, part ofa loan remaining
in the hands of the creditor, a fine impofed, a nuptial
gift, and a fum only promifed, carry no intereft. '

Ow a fum, for which a man is merely a furety, he fhall pay intereft only
. to the amount of double the principal : it is not again doubled while due
by the furety. : \ Misra.

A sum, fecured by a pledge to be kept only yet ufed, bears no intereft ;
for in the cale of ufing a pledge, which may be ufed, the ufe of the pledge
is intereft; and in the cafe of the unauthorized ufe of a pledge liable to be
ufed, half the intereft only 1s forfeited, as will be fhown. It is accordingly

declared by Ya'ynvawarcya, *¢ there fhall be no intereft if a pledge for
cuftody only be ufed” (LXXXIV).

4 ? pEBT not received by the creditor from a debtor tendering 1t ;” thus
a debtor offers payment within two or threc months after the receipt of the
doan, but the creditor refufes 2o accept payment; in fuch a cafe the fum

bears no further intereft.

LXXVI.
Ya'jNvAwALCYA : — PROPERTY lent,which the creditor will
not receive back, when tendered, muft be depofited with
a third perfon, and bears no intereft afterwards.

A suM tendered by the debtor, which the creditor will not receive, bears .
no intereft afterwards, provided it be depofited with a third perfovi.
The Dipacalica.
CONSEQUENTLY,
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CONSEQUENTLY, if the debtor wifhes to pay no further intereft, he muft ‘
place in the bands of a third perfon the debt zendered by hbim and refufed by

the creditor ; unlefs it be fo depofited with a third perfon, it carries mtereﬁ

Accordingly CuANDESWARA cites the textof YA NvawAaLCYA with thls'

remark, ¢ a debt not received from a debtor tendering it carries no mtere(h_
on this fubject the fage declares a ?ra'vf//'mm/ condition :* here the condition
is, that the fum be depofited with a third perfon. In the text of Vya'sa |
alfo (LXXV) concerning a debt not received from a debtor tendering it, a
bailment to a third perfon muft be underftood ; /fo_r it has the fame import

with the text of YA jNYAwWALCYA.

LX {VIIL
VisuNuU :—PropPrrTY lent bears no further intereft after it has
been tendered, but refufed by the creditor.

Here alfo the condition, that it be depofited with a third perfon, thould
be underftood : and it muft be admitted by the followers of CnaANDESWA=
RA, that this concerns a debt contrated for no {pecifick peri’qd 5 elfe the li-
mitation, ‘¢ let no lender receive imerc:’}‘beyond the year ' (XLI), would
‘be irrelevant z0 the cafes fuppofed by Cuanpeswara, It thould not be af-
firmed, that the text may be thus applied, ¢ receiving the principal with-
in the period, let him take intereft to the end of the period ftipulated.” If
no interelt be received even though the debt remain, it is an ill conftru&ion,
that intereft can be received when no debt is due. According to ether opi-
nions, the fame rule thould be underflood even in the cafe of a loan for a
fpecifick period. A diftinc&tion, however, will be mentioned in rel'p‘e&"‘of
loans for a fpecifick period fecured by a pledge. o

“ PART of a loan remaining in the hands of the creditor” (LXX V) ; the
term is expounded in the Rerndcara, what is under the influence of the cre=
ditor. ‘This glofs may alfo be explained in the form of appofition called
babubribi ; that, of which the creditor is influenced. A creditor is influen-
ced by the humble folicitations of the debtor; thus, if a creditor, influen-
ced by great fubmiflion and the like, fiy, * hcncefurward 1 will exatt na. i
intereft,” then the debt carries no intereft, It is th\. fame if thc appof tum -
be in the form called sazpurufba, n =

Ll o
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o« A pine” (LXXV); o mulét, fuch as the higheft ametcement and the
!‘eﬁ. Although paid after long delay, it carries no intereft.

% A gyupria gift” (LXXV), which is promifed, or undertaken to be
paid. ; - ! The Retnacara:

2

¢ "Tugr commentator confiders ** promifed ” as an epithet of ¢ nuptial gift.”

* A NUPTIALgift;” money due on account of marriage. * A fum pro-
tnifed ;” undertaken to be paid : and this concerns a thing given on a falfe
or immoral confideration, for it is eafy to fuppofe the fame grounds for this

and for the text of NA rED 4, which has that import (LXXI).
: : The Chintimeni.

" Tae commentator confiders * promifed” as an independent term. Ulti-
mately there is no difference, for, fince the donee has no property in a
thing promifed, ‘there can be no intereft. But it may be queftioned, why
it is faid in the Chintdmens, « this concerns a thing given on a falle or immo-
7ol confideration.”  In the glofs of the Retnécara alfo * nuptial gift ”* afs
fumed as the fubje&, of which * promifed” is the epithet, is liable to ob=

' jé&ions ; for in other cafes of things only promifed there is no intereft.
Some 'expound the text, * a nuptial gift and a fum only promifed bear no
intereft.” Promifed; that is, promifed to be given. It fhould not be affirms
ed, that a fam, promifed as a gift on fome religious confideration, muft be
rya’id with intereft. - It could only be right to affirm it, if there were an ex-

prefs law of fuch import.
Visunv alfo declares exemption from intereft, if a pledge be ufed.

LXXVIIL

VISHNU :—By the ufe of a pledge fo de kept only, the mtcreﬁ
1s forfexted

“ BY the ufe of a pledgc i by the ufe of a pledge to be kept only
* The Retndcaras

By
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By the ufeof 4 pledge to be kept only, fuch as a copper caldron and the
like. Ifa pledge for cuftody only be ufed a fingle day, muft intereft be paid or
hot?  The anlwer 1o this queftion is, it does not follow from the text, that
intereft need not be paid, if the pledge be ufed even a fingle day ; for that
would be inconfiftent with reafon; and there is no difficulty in explaining
the text, *“ by fuch ufe of a pledge as is equivalent to the whole intcreﬁ.”‘,
Confequently the proportion of intereft fhould be fettled after deducting a
fum equivalent to the ufe of the pledge. This anfwer may be given.

Such being the cafe, if the ufe of the plédge.,l'{e more than equal to the
principal and intereff, would not the principal be forfeited 2 It may be fo
and YA jNvawaLcva accordingly fays, “¢ the pledge muft bereleafed on
the double fum being paid, or having been received from the ufe of a pledge™
(XLVI). Elfe, fince Visunu propounds the forfeiture of intereft only by
the ufe of a pledge, the principal muft be paid. With fo much as has been
received, according to the value fettled by arbitrators for the hire of the
pledge, fuch as the price of milk or the like, or the wafte of copper veffels
and fo forth, the intereft is in the firft inftance difcharged; if there be an
excefs, it is applicable to the liquidation of the principal, This form of
adjuftment fhould be obferved in the prefent cafe. ‘ |

Tue moderns {o expound the law. But the Mitdefbard flates, that by
the ufe of a pledge, however inconfiderable, intereft is forfeited, however
great, becaufe the pledges has violated the terms of the agreement. The
queftion on the difference of thefe two opinions muft be determiried accord«

ing to reafon.

Some money has been intrufted by one man to another, and is delivered
by the depofitary, with or without the confent of the owner, to another
perfon, by way of loan; in that cafe to whom does intereft accrue ; to the
depofitary, or to the owner? This queftion will be difcufled in the chap
ter on depofits ; but it may be here examined, what is the rale when the

-

depofitary himfelf ufes the money as a loan.

Is it ufed as a loan with, or without, the affent of the owner? If ufed 7
without
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without his alfent, was it done on the prefumption of afient, or without
fuch prefumption ? The firlt cale occurs in the following inftance ; a thing
was firft depofited with fome petlon ; afierwards the depofitary, needing a
loan for the fupp‘ort of his family, afks the loan of the depofitor. In that
 cafe the loan authorized by him is alone valid ; for, in comparifon with a
loan, a bailment, cdnﬁﬂing in an agreement for cuftody only, 1s a weaker con-
tra. This may be explained when examining the comparative force of civil
contracts. Hence ( fince the loan prevails over the depofit) the principal muft be
repaid with intereft, unlefs there be a fpecial agreement to exempt it from in-
tereft. The fecond cafe occurs when fuch a depolfitary needing a loan, and
confidently prefuming on the tacit affent of the owner, either on account of
his indolence, or his remote abfence, publickly executes a written contract of
debt, and expends the money. This alfo becomes a debt, but fecondary
only ; for 1t is not delivered as @ loan by the owner : if the firft method can
be obferved, the laft thould not Bc prattifed. .Iq the prefent cafe the prin-
cipal muft allo be repaid with intereft : if the owner of his own accord re-

linquifh intereft, then only can the principal be repaid without intereft.

THE form of repayment in either cafe is this ; what became a debt with
the affent of the owner, muft be repaid to the owner himfelf, and intereft
muft be paid for the intermediate period. If the owner again make it a
depofit, then only does it become a depofit. But if the owner, when af-
fenting‘to the loan, faid, ¢ when you receive money, difcharge the debt
and keep the money in your poffeflion ; my confent is not requifite ;” in
that cafe, the borrower fhould publickly execute a written declaration of
payment with an acknowledgement of his holding the fum as a depofit, and

lodge the money in a pluce of fafety: from that moment interelt ftops.

Bur, in the cafe of tacit afent, fuch affent isalfo prefumed when the debt
ispaid. This is founded on the lefs degree of confidence in the former cafe,
and the greater degree of confidence in the laft cafe. If the depofitary faid,
when the depofit was made, ¢ I fhall fometimes ufe this as a loan, fome-
times lend it to perfons who may afk a loan, fometimes keep it 3 in that
cafe, whatever the owner may have authorized, fuch only muft be the pro-
ceeding of the depofitary ; for, if the owner faid, * it muft only be lent and

e ’ repaid
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. repaid With my knowledge,” in that cafe it can only be reﬁéici with-hig g.flﬁ-
fent; and_interef’c muft be p‘éid until that affent be given : but if he faﬁ.d;
“ the loan may be advanced and repaid according to your judgment of

what is right; there is no occafion for my /pecial confent ;> ‘in this cafe the

. depoﬁ‘tary may,}a\{ his own authority, difcharge the debt or receive payment
from another perfon, to whom the money has been lent: in the interval be-
tween the payment of one debt and the contra& for another, intereft is {uf-
pended: {hould the proprietor fubfequently claim intereft until he confented
to repayment, he fhall not obtain it. If the owner faid, ¢ it muft not be
lent, nor otherwife employed,” the depofitary is guilty of an offence, if he
ufe it as a loan. Should he do fo in breach of fuch an injunéion, then
intereft at legal rates, to which the depofitary has tacitly affented, mu(’c,bé‘

paid until the owner confent to repayment, i

TuE third cafe occurs, when a depofitary expends the money; unknown
to the proprietor, and exccutes no writing declaratory of debt; This is an
offence, and fhould be difcuffed under the title of theft. Although there be
no textof any fage, nor éomment‘ary of any author, on this fubje&, it ap-

pears fo from the reafon of the thing. Thus

VR InaspATI®, cited in the Vyavahdra tatwa :—A pEcisoN muft
not be made folely by having recourfe to the letter of
written codes ; fince, if no decifion were made according
to the reafon of the law, or according to immemorial
ufage (for the word yuéli admits both fenfes), there might
be a failure of juflice. '

Yuéli; ratiocination: RAacuuNaANDANA.

LXXIX.

GoTamA: — A roan fecured by a pledge, to be kept on]y, yet
ufed, bears no intereft, nor money tendered, not a fum,
of which part is undelivered by the lender, or of which he dif+
turbs the pofleffion.

* Book I, Ch, 1V, v. XVII :
M : : ¢« MONEY
: A
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L Momgv tendered ;> the ;érm may’ fignify a debtor willing to ‘pay the
debt. ¢ OFf which he difturbé the poffeffion ;” the pledge for which dzéz he
attaches in the hands of the creditor. In fuch a cafe the loan carries no
intereft. For example, a debtor is willing to pay the debt, but the creditor

 refufes to accept payment; the debtor depofits the fum with a third perfon,

. and attaches the pledge: in this cale the loan bears no iatereft. Becaufe
he -has attached the pledge, interet ceafes. But, if he attach a pledge,
which is liable to be ufed, without tendering the debt, intereft mult be
paid ; and not, if he tendered the debt. The text of GoTama fuggefts
this diftinétion. * '

*Some explain the text, when the king, on the application of fome credi-
tor of that creditor, attaches the-debt in the hands of the debtor, and makes
it as it were a depofit in his hands, no intereft fhall in that cafe be paid.
Others fay, the meaning is, when the perfon of the debtor is attached by the
creditor to enforce payment of the debt; when he is reftrained from going
where he lifts ; when he is confined in prifon, and {o forth, as ftated in texts
which will be quoted: in fuch cafes the debt carries no intereft during the

period of reftraint.

A roan fecured by a pledge, to be kept only, yet ufed, bears no intereft.
By one, who has tendered the money, no intereft is payable. By a debtor,
who is difturbed in the ufe of the loan received, no intereft fhall be paid

from the time of difturbance.
The Retnicara.

No intereft is payable, provided the {um be depofited with a third per-
fon; this muft be fupplied, for it coincides with the text of YA ynva-

WALCYA.

¢ He ftates another cafe.”” That is, when a creditor has granted a
Joan of a hundred fuvernas depofited in the hands of a banker, and the
whole fum has not been taken by the debtor, but a few fiwernas only, and the

——

—

* A fubfequent glols, more confiftent with the literal fenfs of the text, is Followed in the tranflation.
remainder



. G,
Logas 1)

remainder left with the fame banker 5 afterwards, the creditor d‘i’féovering his
infolvency, and apprehending that the debt would not be difcharged, attaches

the money in the barker’s hands. In fuch a cafe the whole fum carries
‘intereft until the attachment ; but after the attachment, fo much only
as has been received, and not the whole fum. Or e other cafe alluded to may
“ée, when money depofited fometimes becomes a loan in the mode above-
mentioned, and the creditor in fuch 2 cafe attaches 4e depofit and infifts on
immediate payment, Again ; a man has lent a horfe or the like to be ufed
for burden ; after two or three months the creditor, through osker perfons,
forbids the ufe af zbe cartle : it happens, that the horfe, or other beaft, is
only reftored two months afterwards. In fuch a cafe intereft muft be paid
‘until 2be ufe of the cattle was forbidden, but not later s and no hire fhall be
paid for the horle, fince he was originally received as a loan. Such is the
opinion intimated in the Refndeara. According to the glofs of Misra
“ aloan bears no jntereft, ifit be attached, wirdbeld or the like.”

Or thefe interpretations one may be confidered as the true fenfe of the
text, and the reftas founded on the reafon of the law. Orall may be confi-
dered as intended by the text, expounding it equivecally, But az all events,
the feveral indu@ions muft be admitted,
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L HARTLER, I

ON PLEDGES, HYPOTHECATION, AND MORTGAGES.

SECTION L

ON THE NATURE OF 4 PLEDGE; AND ON PLEDGES LOST

OR DAMAGED.

LXXX.
RIHASPATI :—A PLEDGE (ddhi) is called bandha, and
is declared to be divifible into four paurs ;

2. MoVEABLE, or perfonal, and fixed, or real; for cuftody
only, and for ufe; unlimited, and limited as to time; -
with a written contra&, and with a verbal attefted agree-

ment.

Bandba is derived in the paffive form, * that, which is bound or pledged
(badbyaré),” A male flave or the like, being bound or confined, is then
unable to perform fervice for his mafter ; a horfe alfo, being bound or tied,
is then unfit for his owner’s ufe. By acceptation, the fenfe of the word
* bandha  isa thing remaining in the creditor’s pofleffion by an agreement
on the part of the debtor in this form; « this chattel thall remain in thy pof=
{eflion, fo long as I do not repay thy money.” Accordingly it is faid by

: - N n eminent
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_eminentlogicians, #bat the meaning of words 7s apprehended by grammar, by

analogy, by dictionaries, by or/ginal infiruction, and by pra@ice or accepta-
tion. '

 Adhki is the very fame thing with bandba. It is divifible into four pairs s
it is of four kinds or forms, which are again fubdivided. Thofe forms are
the propertics, of a pledge, confidered by the author of the Calpateru as con-
nected with the nature of the thing pledged, the form of hypothecation, its
period, and zle evidence of the tranfadlion.  Of how many forts again ate
each of thefe properties of a pledge 2 The fage, fatisfying that queftion,
‘enumerates them ; ¢ moveable &c.” (LXXX 2). Confequently, in regard
to. its nature, a pledge is of two forts ; moveable, as kine, horfes, or the
like; and fixed, as land, or the like.

Havine explained the diftinétions on the nature of the pledge, the fage
notices the' form: ¢ for cuftody only, and for ufe;” for cuftody, or fafe-
guard, and for ufe, ' or employment. Thefe two dire& the propereft (pra-
crifbta) conduét of the creditor, and hence are called the forms (pra-
¢dra) of a pledge : and thus, in refpect of form, a pledge is of two kinds.
¢ A pledge for cuftody only ;> to be merely kept: a thing, which may be
injured by ufe, or one, which cannot be ufed. That, v_vhich‘is not probably

injured by ufe, is a pledge ¢ for ufe :” as will be explained further on.

TsE fage fubjoins the diffinitions refpeCting the period of the pledge;
‘¢ unlimited and limited.” ¢¢ Unlimited;” /Jzerally {ubjeét ro redenibtion-at
pleafure ; that is; to bereleafed at no fpecifick time. *¢ Limited ;* to be re-
leafed at a fpecifick time. ¢« On payment of the principal atfuch a time,
this pledge fhall be releafed 37 in this and fimilar forms a period is {pecified.
Thus the diftin&ion in refpeét of time is alfo two fold.

Tre fage:notices the evidence -of a pledge: ¢ with a written contradty
and with a verbal attefled agreement.” If it be queftioned whether “ this
horfe be pledged to that man or not,” ‘the evidence may be a writing or a
witnefs.’, ‘Thus evidence is alfo two fold. + Hence the ditin&ions are cight

fold, as is obferved by CuaNDE'sWARA.

LR Beineg
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Beine divided into four: pairs, moveable or fixed, and fo forthy itis:
of-four kinds : four fold, difiinguifhed according to the nature of the thing
pledged, the form of Aypothecation, its period, and the evidence of the tranfi:
ation ; and eight fold, by the {fubdivifion of thefe.

The author of the Calpatern..

Moveasre and fixed compofe the firlt pair relative to the nature of the
thing pledged 3 for cuftody only, and for ufe, the fecond pair relative
to the form of hypothecation 5 unlimited, and limited as 20 z7me, the thitd
pair relative to the period of zhe morigage ; with a written contrat, and:
with a verbal attefted agreement, the fourth pair relative to the evidence:
of the tranfaclion. By the {fubdivifion of thefe, by th;air mutual differences,
by the relative diftinttions of moveable and fixed, and fo forth, the fubjet
becomes eight fold : confequently each of the four forts contains two fpecies.

Tue enjoyment of the pledge, and the debtor bimfelf, and fo forth; are:
fecondary evidence of hypothecation proved by enjoyment or made by the
party himfelf without writing or atteflation. They are not confequently exclua.
five of this fubdivifion. Or thefe are the diftin&ions of pledge, asapproved -
by law. But a pledge unauthenticated by atteftation or written contraét,
or authenticated by an attefted writing, not being noticed in codes of law,
is not approved by pofirive law.  Such is the interpretation according to::

CHANDE'SWARA.

Or a pledge, whether moveable ot immoveable, is of four forts; tolibe
merely kept, to be ufed, redeemable at pleafure, or at a fpecified timey:;
This four fold diftinction of pledges concerns moveable property, and alfo!
concernstixed property. A pledge is fometimes authenticated by a written con=
trat, fometimes by a verbal attefted agreement.  Such may be thei conftruc<l’
tion of the text. This is ftated generally : fometimes alfo a pledge is proved
by enjoyment, or has been delivered with a verbal unattefted agreement.!’

Bl Bos

LXXXI. e

NA&REDA —THAT, to which a [fecondary. title is gwen £ ad/kaw ‘
myate ) is (ddhz) apledge. TAR A Savasldo 2 vp (blet
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2. It has two forms, to be releafed at a ﬁxéd-‘ time, or to
~ be retained until payment be tendered. It is again de-
- clared to be of two forts, for cuftody only and for ufe;

n

3. Even fo muft it be diligently kept : on its lofs or deftruc-
tion by the negligence of the lender, the intereft on his loan
1s forfeited ; and even if it be only fpoiled or altered.

dr has two chara@ers or forms. Owe, to be releafed, or given ,up-, at
the period: which has been fixed or fettled.  For example; zbe pledgeor
JS4ys, *“ aloan has been received from you on the mortgage of this land;
when twice the amount of the debt has been realized, you muft furrender
the mortgage.” Or bz fays, * aloan is now received by me and a pledge is
given ; paying the debt at the clofe of the year, I will redesm the pledge:
elfe this pledge fhall become your abfolute property.” When a time has
been fettled in thefe or other forms, the pledge is ¢ to be releafed at a
fixed time.” This has been named by Vrimasratr, a pledge ¢ limit-

ed as to time.”

« Tre fenfe of the otber phrafe completed is, ¢ until the time of payment
Zendered 377 until payinent be tendered. In the cafe of an agreement in this
form, ¢ whenever the debt fhall be difcharged, then only fhall the pledge
be releafed,” it is a pledge for no fpecifick period and this is named by
Ve fHaspaTI a pledge * unlimited as to time,” or redeemable at pleafure ;

for the payment of the debt and furrendry of the pledge depend on the will
of the party.

¢ It is again declared to be of two forts” (LXXXI 2); the two kinds
being fubdivided, the diftinéion: is four fold. ButCuanpreswara thus
expounds ¢ two forms” (LXXXI 1); a pledge, whether fixed or moveable, is
unlimited or limited as to time; @ diftinétion defcribed by the phrafe ““tobe ‘
releafed at a fixed time, or to be retained until payment be tendered;” and it
is for cuftody only or for ufe: thefe are the two diftinétions. It muft alfo be
‘underflood, that it may be authenucated by a written contraét, ox by a verbal

attcﬂcd agreement,
THus

i [}
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. Trus the texts of VRimaspaTiand N A’REDA coincide. Accorﬂing o
thxs interpretation, it is proper to cxpound the phrafe “ it is again of two
forts,” with a written contract or with an attefted verbal agreement. Heré
the text of Na’REDA is expounded in conformity with the text of VR1mAS=
pAaTI; orthe text of VR THASPATI may be expounded in conformity with

the text of Na'REDA. Ultimately there is no difference. .

« TuarT, to which a title is given " (LXXXI 1) ; that, which is
made fimilar to his own abfolute property. In this inﬁance there is only a
fecondary title, confifting in the cuftody or occupation of another’ s proper—
ty. Asthat, to which a man is entitled, is kept or ufed like his own pro-
perty, fois a thing received in the form of a pledge, though it aGtually
belong to another : and the word ddbi acquires the fame meaning with bandba
fro prafice and ufe. Or the derivation of the word ddhi may be, that, in
right‘of which (adbicritya) a loan is made or the like. It may be any how
underftood &y [uppofing the intervention of fome term, as in zhe ejbifbet fawn
waifted, where the term expreffive of fimilarity is droppecf.

«« Even fo muft it be kept” or preferved (LXXXI 3); according to the
difference in the [forms of ’pledges. In fuch form as fuch things are kept;
muft the pledge be kept. Or, it muft be kept in the mode of cuftody, to
which the debtor aflented.  “© On its lofs or deftruction,” in cafe of its not
being preferved, intereft is forfeited by the negligence of the lﬂnder Such
is the meaning of the fext. If the pledge “ be fpoiled or altered,” if it be
‘broken or the like, the confequence is the fame; intereft is forfeited as in the

. . . . . 7
cafe of lofs or deftruttion. In this interpretation CHANDE SWARA CONCurs:

LXXXII. |
Visunu:—By the ufe of a pledge to be kept only, the intereft
is forfeited ; and the creditor fhall make good the lofs of
a pledge, unlefs it was caufed by the act of Gop or the
king, and without his fault | |

«¢ By the ule afig: pledge 5 a/ready expounded by the ufe of a plzdge #0

be kept (m/y
o : ‘ ® Glof on v. LXXVIIL

b
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Ir the lofs of the pledge be caufed by the a& of Gop of of the Kking,
withcut any fault on the part of the creditor, his recovery of the ptincipal
and intereft will be propounded. For example; when a horle or ox is"

- pledged, and dies of difeafe notwithftanding the beft medicaments adminif<
tered, or is forcibly fcized by the king, though guarded with the utmoft
diligence, the lofs is caufed by the a¢ of Gop, or of the king. But the
creditor muft make gooda pledge loft without {uch irevizable neceffity 5 either:
by payment of its value iz money, or by delivery of an equivalent in£ind. But
in the cafe of his not making gaod the pledge, NAREDA ordains the for«-
feiture of the principal (LXXXIII). Such is the glofs delivered in the:

Retnacara.

LXXXIIL

NAREDA :—IF a pledge be loft, and the creditor do not 'replacé
it the principal itfelf fhall be forfeited ; unlefs the lofs was
caufed without lus fault by the att of Gob or of the king.

Tuis cafe of a pledge not made good muft be underftood, where the
pledge is not replaced by an equivalent, and is equal in value to the
amount of the principal debs together with intereft. It is alfo proper to
apply the fame rule when the creditor, in confequence of his atual poverty,
is unable to pay the excefs of value, or when the value of the thing cannot

be alcertained.

'Tag forfeiture of the principal implies the forfeiture of intereft as well
as principal. - It would be inconfiftent with reafon, that che principal thould

be forfeited, and the intereft remain due,

‘ LXXXIV.
YajnvawavLcya:—Ira pledge for cuftody only be ufed, there
fhall be no intereft; nor, if a pledge for ufe be damaged :
a pledge fpoiled, loff, or deftroyed, unlefs by the aét of Gop
or of the king, fhall be made Good by the creditor.* ‘

L Tm laft kemiftich only is cited in this place ; the verfe at large is cited aftcr v. XCI I placc ;t here
becaufe reference is made to it before the latter citation,

* SPOILED
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¢¢ Sporred or lgfi;” broken, ftolen or the like, and become utterly unfit
for ufe. - ¢ Deftroyed ;” annihilated or totally loft. Both thefe pledgei
muft be made good by payment of the value, or otherwife.
‘The Retndcara.

*‘CONSEQ_UENTLY the term ¢ deftroyed > fignifies dead, burnt or the
like. It may be queftioned how * ftolen ” can be fuggefted by the word
loft o fpoiled. 1f a thing ftolen be recovered, itis not loft ; if it be not res
covered, it is sotally o, or_fimilar to & thing deftroyed ; but the intermediate
poflibility of recovery does not juftify the confequence. ’

Tae textof NAREDA (LXXXI 3), as expounded by CHANDESWARA,
“ on the lofs or deftruétion of the pledge, intereft 1s forfeited,” is incon-
fitent with thefe texts. It fhould not be affirmed, that, under the
authority of both texts, the forfeiture of intereft, and fatisfaction for
the pledge, are both ordained. This would be inconfiftent with the text of
Vyasa. ‘ | ;

LXXXV.
Vyasa:—Ir gold, or other precious thing, fhall be pledged,
- and loft by the negligence of the receiver, that creditor,
on the pr1nc1pal and intereft of his loan being pald thall
be forced to pay the price of the pledge. ' '

HeRrr “ receiver” intends the receiver of the plcdge, or creditor; for the
pledge, being in the creditor’s poffeffion, cannot be loft by the jmmediate
fault of him, who received the loan. It may indeed fometimes happen
mediately : for example, the borrower, applying to the lender, with the in~
tent of inducing his acceptance of the terms, conceals the proper food of
the cow offered as a pledge, and defcribes it otherwife ; the creditor, con-
fiding in his information, lends the money on fuch a pledgc: afterwards
mifchief arifes from change of food. In this and other cafes! #he peader
may draw his own inferences. But, in the cafe fuppofcd it would be ‘in-
confiftent with reafon, that the creditor thould be llable to make good the
value of that pledge.

v In
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© 1Ix fuch cafes, we hold, that the matter muft be fettled by learned men,
~ difcriminating the faults on both fides. Since no rule is exprefsly declared
by fages, nor any. thing pafticular]y ftated by ancient authors, zbe cafe muft be
determined by honeft men of acute {fenfe. If any rule on this {ubjett be de-
clared in books of other countries, they, wbho affert a Jettled rule, have the
advantage in the debate. 'Thus, when a pledge is loft, if the creditor do
not announce the lofs, he forfeits intereft and muft make good the pledge,
under the authority of the texts of Na’REp A and Visanu (LXXXI g and
LXXXII). In this cafe, his cbncealing the lofs of the pledge is a fault on
the part of the creditor, wherefore intereft is forfeited : and this is reafon=-
able ; for the creditor concealed the lofs, from a defire of receiving inte-
reft, rcﬂe&ing, ¢ if the 10st of the pledge were announced, the debtor, bor-
rowing money elfewhere; would pay the debt and demand his pledge; by
which my intereft would be forfeited : concealment thercfore was a greit
offence. But intereft only flops after the lofs of the pledge ; the intereft

due before that lofs may be received.

Tug text of Vyasa muft be applied to the cafe, where the lofs ot the
pledge was announced. Confequently, the pledge being loft by the fault
of the debtor or of the creditor, and the lofs not being announced by the
creditor, intereft is forfeited. ~But if it be loft by the creditor’s fault, and
the lofs be announced, he muft pay the value of the pledge or give an
equivalent, and may receive the principal and interet. In the fame cafe, |

if he concealed the lofs, he receives the principal without intereft.

SoME are of opinion, that the text of NA/REDA', ¢« on the lofs or de-
ftrucion of the pledge, intereft is forfeited”” (LXXXI 3), concerns a pledge
to be ufed. For example ; when the borrower, receiving the loan, gave as
a pledge a boat or the like for ufe; then, fhould the pledge be loft, the cre-
ditor forfeits intereft, and the debtor lofes his property : and this is rea-
fonable ; for the lofs is imputable to both parties ; to the debtor, becaufe
he affented to the ufe of zhe pledge 5 to the creditor, becaufe he did ufe it.
Hence the creditor forfeits intereft, and the debtor lofes the thing pledged.

Here it fhould be noticed, that, if the pledge be {poiled (that is, broken

¢ or
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or the like) in confequence of ufe, then only fhould this rule be appliedﬁ '
““for, ifa pledge be ufed, which fhould only have been kept, the_:‘who]e 1nt§ﬁ-
eft is forfeited ; if it be {poiled, the principal 1s forfeited ; if a plédge, ﬁas-
ble to be ufed, be atually ufed, half the intereft is forfeifed; if it be fpo?lg-
" ed, the whole intereft is forfeited. This is accurate. However, this rule
concerns only a pledge for ufle with zhe affent of zhe pledgeor. If the pledgeor
have not affented to its ufe, the fame rule fhould be underftood, which

is dire€ted in the cafe of a pledge for cuftody only.

« Tue ufe of a piedge," in the text of Visunu (LXXXH), bes
"ing expounded by CHANDESWARA, the ufe of a pledge to be kept only,
it is proper to infer the lofs of a pledge for cuftody only, in the phrafe,
«¢ the creditor fhall make good the lofs of a pledge.” VyaAsa, fpecifying
“ gold or other precious thing,” evidently intends a pledge for cuftody on-
ly. YAjnvawarcya (LXXXIV), ordaining the forfeiture of interefl,
if a pledge for ufe be broken or the like, adds, ¢ a pledge fpoiled muft be
‘'made good ;* that is, if a pledge for cuftody only be broken or the like, an
equivalent muft be given. There is no imped‘iment to  this induction,
Confequently the text of NAREDA,  if a pledge be Io{’:, the principal
itlelf is forfeited” (LXXXIII}, coinciding with the texts of other fages,
may be well expounded, ¢ if a pledge for cuftody only be loft.”” Or, if “loft
or deftroyed ¥ be explained abfolutelAy loft, or totally de[froyed by morta-
lity, fire or the like, this may be underftood of a pledge to be ufed = accord-
ingly Ya'yNvawaLcya, havmg ordained, with a view to pledges for cuf-
tody, that a pledge fpoiled fhall be made good dire@s a pledge deftroyed to
be made good, as a rule concerning pledges for ufe.  But tlus alfo concerns
‘pledges for cuftody; and thus the #rue fenfe of the expreflion, ““a pledge
fpoiled fhall be made good,” is obtained. This they hold reafonable.

Oruers fay, if a pl'edge for ufe be fpoilled or rendered unfit for its puf-'
pofes, intereft is forfeited : the authontles are the texts above cited ¢¢ on
the lofs of a pledge intereft is forfeited” (LXXXI 3),and ‘ there fhali be no
intereft if a pledge for ufe be damaged” (LXXXIV). If the. pledge be ab-.
folutely loft, being burnt or deftroyed, an equlvalent mult be given, or the'
“principal is forfeited : the authorities are oter texts; ¢ the creditor fhall

P : ‘ make‘



.. L

(o1 ) .

~ tnake good the lofs of the pledge” (LXXXII); * if a pledge beloft, the
principal itfelf is forfeited” (LXXXIII) ; « a pledge deftroyed fhall be made
goéd" (LXXXIV). If a pledge for cuftody be fpoiled or damaged by the
negligence of the pledgee, even without the ufe of it, or if it be damaged by
ufe, intereft is forfeited under the text (LXXXI 8) ¢ and even if it be
only fpoiled or altered.” If it be utterly loft and deftroyed, the principal
tifelf is forfeited, or an equivalent muft be given, under the text (LXXXVI)
¢ any pledge being wholly fpoiled, the principal debt fhall be loft,” and
(LXXXIV) « a pledge fpoiled or loft muft be made good.”

HEere it muft be underftood, that, when the pledge is loft by the fault of
both parties, one forfeits intereft, the other lofes the thing pledged. When
it is loft .by the fault of the creditor alone, it muft be argued, that the cre-
ditor fhall make good the pledge or give other fatisfattion according to cir-
cumftances. The lofs cannot eafily happen by the fault of the debtor alone :
however, thould it any how happen &y bis fault, the lofs of the thing pledg-
ed falls folely on the d:btor, as in the cafe of a lofs caufed by the act of
Gop or of the king,

LXXXVI.

VR iaspati :—ANy pledse being ufed, and wholly fpoiled
by the fault of the pledsee, the principal debt fhall be loft,
if the pledge be of great value in refpet of the debt, and
he mutft fully fatisfy the pledgcor.

¢« Wnorry fpoiled ;* rendered totally unfit for ufe. ¢ If the pledge be
of great value,” in refpect of the fum due #o the creditor. :
The Retndcara.

AcCoRrpING to the laft mentioned opinion this concerns only a pledge
for cuftody. But according to the former opinion there is no difficulty in
referring it to both forss of pledges. ** In refpeét of the fum due to the cre-

“ditor ;”* that is, in refpe@ of the aggregate of principal and intereft ; forit
would be improper to forfeit the principal while the intereft remained
due.

Lk o ' : “ He
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- ¢ He mutt fully fatisfy the pledgeor,” by humble fupplication and the
like. If he be not fo fatisfied, the pledgee muft pay a fum not exceeding
the value of the pledge. Under this law, if clothes, ornaments or the like,
received in pawn, be wholly fpoiled by the wear of them or otherwife,
fhould their value be equalled by the amount of principal and intercit, then
the principal and intereft fhall be forfeited ; if their value be. not equalled
by the principal and intereft, the value muft be made good.' . When clothes
worth ten fuvernas have been pledged for a debt of four fuvernas, in confes
quence of the lender’s obduracy, though the ignorance of the borrower or
his want of any other effeis, in fuch a cafe it is underftood, that the value
cannot be made good out of the principal and intereft.

Misra expounds the text of VR imaspaTi (LXXXVI) as mtendmg a
debt free of intereft. : )

LXXXVIL )
MENU :—A pLEDGE muft not be ufed by force, that is againfp
confent : the pawnee fo ufing it muft give up his whole in=
tereft, or muft fatisfy the pawner, 3f it be fpoiled or worn out,
by paying him the original price of it; otherwxfc, he com-
mits a theft of the pawn. | «
. THis text concerns pledges for cuftody only: a pledge to be kept only,
fuch as clothes, ornaments or the like, muft not be ufed. The pawnee, fo
ufing it, muft give up his whole intereft, or muft fatisfy the pawner; that
is, if the pledg: be worn out by ufe, he muft [atisfy the owner by paying
the value, which the pledge bore when it was well conditioned. Othere
wife, he would be guilty of ftealing the pawn.
CULLUCABHATTA.

TrE text of VRinmaspatr alfo (LXXXVI) has the fame import ; for
that and the text of Visunu (LXXXII) are expounded, *¢ if the value of
the pledge cannot be made good out of the principal debt, the. plcdgce muit
pay the excefs, or give an equivalent.”

LXXXVIIL
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Menu:—THE fool, who fecretly ufes a pledge without;
though not againfi, the affent of the owner, fhall give up
“half of his intereft, as a compenfation for fuch ufe.

- Tue fool, who, in breach of his agreement with the owner, ufes by

- ftealth effects, which fhould only be kept and which were not delivered for in-

-tereft by enjoyment, muft relinquifh half his infereft, to requite the ufe of #e

. pown. But, if he ufe the pledge by force, he muft relinquith the whole
_intereft (LXXXVII)

CULLUCABHATTA,

- It is therefore held by CurrucaBnaTTA, that, ifa pledge for cuftody
only be ufed by ftealth, half the intereft fhould be relinquifhed ; but if
ufed by force, the whole intereft fhould be relinquifhed. A fimilar glofs i
delivered by CuaNDEswARA, dut he'does not fpecify wbhether the text fing-
Jy intend the ufe of a pledge for cuftody or of a pledge for ufe, or dutend the
ufe of each. He adds to the glofs on the laft hemiftich of the laft verfe,

. ¢ but, if the pledgee do not give up the intereft, he muft fatisfy the debtor
by paying the computed value of fuch ufe.” Thus arbvitrators tell the cre-
ditor, who has ufed a pledge without authority, ¢¢ thou muft give up in-
tereft.” In that cafe, if the creditor refufe to give up intereft, the value
of ufufrué thould be afleffed and deducted from the amount of principal
and intereft. 'The fame form fhould alfo be oblerved in the cafe where half

-the intereft ought to be given up.

But Va'cuespaTi Misra fays, in every cafe, where the pledge is ufed
againft the will of the owner, the whole intereft is forfeited ; when a {lave
or the like, being pledged, is reafonably employed, half the intereft; but

(ke pledge for cuftody be ufed, the whole intereft fhall be forfeited.

, LXXXIX.
CATYAYANA: — HE, who employs on work an unwilling
flave or other living pledge without the affent of the owner,
fhall be compelled to pay the value of the work, or fhall

receiv; no intereft on his loan.
, e TR }Acconpmcv
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« AccorpING to all opinions this text does not folely concern a pledge:
for cuftody ; for it ftates employment on work, and the unwillingnefs of
the living pledge; but a pledge for cuftody cannot be willing, nor can it
perform work. The text concerns both a pledge for cuftody, and a pledge
for-ufe.’ The fenfe of the text is, ¢ he, who'cmploys in labour, without
the aflent of the owner, an hypothecated flave or the like, who is unwilling
to work, fhall be corhpelled to pay the value of his labour, or fhall receive
no intereft,”

The Retndcara.

- AccorpING to Misra the interpretation is the fame. ¢¢ The value of
the work ;”* whatever is the juft hire for the work performed by the flave,
or whatever has been gained through his labour. It may alfo be under=
ftood of the hire of boats or the like : but in this cafe employment on work
is figurative. = Although ¢ unwilling ” be a fuperfluous term in refpet of
boats and the like, fince it is only fignificant in refpe€t of flaves and the

reft, there is no obje@ion to @ comprebenfive interpretation.

Ir a debtor, through anxiety for tbe celebration of afeftival; or through .
generofity, affent to the ufe of the pledge, and a4//o ftipulate other in-
tereft, in that cafe there is no forfeiture of intereft: to make this evis
dent it is faid, « without the affent of the owner.” If g flave, whofe em-
ployment is not authorized, be unwilling to work, and be neverthelefs employed,
intereft is forfeited ; therefore the fage adds, ¢ unwilling.” Confequently,
if a {lave be employed without his own confent and without permiffion '
from his mafter, the pledgee muft give up his whole intereft; with the
flave’s confent, but without his mafter’s permiffion, half the intereft (for
this coincides with the text of Mexu LXXXVIII); with the mafter’s per-
miflion, but againft the flave’s will, alfo half the intereft : elfe, “ unwilling,”
in this text would be infignificant.

Turs text may, bowever, be reftri€ted to pledges for cuftody only. Thus
the verb ““ do” fignifies aét or tranfad, as it is explained by thofe who are:
converfant with /aw ;5 * work,” employment or u/e of a copper caldron or

the like to hold or boil rice. He, who fo ufes fuch a veffel, is meant by the
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ect. ¢ Without the aflent of the owner,” as before explained. ¢ Unwils
lmg i* concerning which pledge it is not the will or intention of the owner
that the ereditor fhould benefit by the ufe of that caldren. Such will er
fntention is prefumed, when the owner, feeing or hearing of the ufe of
the pledge, manifefts no difpleafure. It fhould not be objeéted, that
the. phrafe,  without the aflent of she owner,” becomes unmeaning. Al-
though it were againft his wifh, he may confent through favour or the like.

- Waen a flave, 5 cow, or the like, has been hypothecated, and intereft has
been feparately ftipulated, food muft be fupplied by the pledgeor alone. In
- fueh a cafe, if the creditor through tendernefs fupply their food, he fhall re-
ceive intereft, even though he employ them on work. If the debtor furnifh
food, but the flave perform with good humour fome trifling work for the cre-
ditor, therc is no forfeiture of intereft. When fuch a contraét is made, it mufk
beattributed to: the anxiety of the debtor for zhe celebratwn of fome feftival,

whérefore be fubmits to, fucb terms.

Frowm the expreflion ** without affent,” in the text of Ca’rva’yana, 7
ivinferred, that, fhould a flave be employed even with his own confent, but
without the fantion of his mafter, half theintereft is forfeited; if he be
compelled by force; the whole intereft is forfeited. But, thould a pledge
forcuflody beufed, without the affent of the ewner, the whele intereft is
forfeited, even though. no force be employed; asis fuggefted by the tesm
+ for cuftody only,” in the text, **if a pledge for cuftady only: be ufed, thers
fhall be no intereft” (LXXX1V). This interpretation, confiltent with the
glofs ofi Mzs’kA,' is beft, However, fhould the owner confentto the ufe of
a pledge, which regular/y ought to be kept only, and fbipulate other intereft,
there is nol foxfeiture,

~ Ir the pledgee maltreat a {lave unwilling to: work, he fhall be fined.

; XC. .
Ca'ryaA'¥aNAs: — Bur he, who with words, or with blows
firuck on a fenfible part, infults or pains a pledged flave or
“the like refufing to work, fhall forfeit the mtere/é of hus loan,

~and pay the ﬁrﬁ; .amercement, ‘ HIS
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“Tis text, from the title, under which it is introduced, thows that he, who
foabufes his pledge, fhall receive no intereft. . The firft amercement is hgte :
mentioned mcxdcntally : !
The Retnacara.

SincE this text is inferted under the head of forfeired intereit, the lofs of
intereft is implied. The amount of the firk amercement and other fines
has been varioufly ftated by MENu, NAREDA and others; and it {hould be
regulated, in the title of fines, according to the degree of the offence. The
fenfe of the text is this; he, who hurts a flave or other /iving pledge, with
blows of a ftaffor flick firuck on a noble part, or who menaces him, fhall
pay as a fine the firft amercement, and of courfe fhall receive no intereft.
The word “ftaff” is ufed generally, intending any n/frument for mﬂz&mg’

corporal pain.

- Dogs this text concerna flave or other fimilar pledge employed without
the affent ¢f the owner, oruniverfally any flave or other living pledge ? it
be faid, the firft alone is fuitable ; for, when the employment of a flave
or the like has been authorized by the owner, he may be tafked by the cre~
ditor, as if e were his own flave ; fhould he refufe to work, proper chaftife~
ment may be inflited ; and this is confiftent with reafon ; the text is there~
fore properly referred to the unauthorized ufe “ of @ pledged flave :” thatis de-
nied ; for he thould only be bidden to work, although: his employment have
been authorized. The flave of another, who has amicably authorized his
employment, fhould not be beaten: even though the ufufruct were affign-
ed in lieu of intereft, the pledgee fhould only tell the owner, * your flave
does not perform my work, you mufk affign other intereft ;> on this infor-
mation the owner muft do what is proper: if the creditor at othérwife‘;
he incurs a fine.  The laft fuppofition is alone right.  Accordingly it is faid
in the Retndcara, “¢ this text, from the title, under which it is intros
duced, fhows, that no intereft fhall be received.”” On any other conftrucion,
the forfeiture of interefl is already fuggefted by another text (LXXXIX), and
it wauld be therefore improper to eftablith an implied fenfe. of. this: text:

‘Menv ordains that no intereft fhall be received even m the cafe of
ufing a pledge which r¢gu/arly may be ufed. beik Gl e B XCIL
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MENU e he take a beneﬁcml pledge, or a pledge to be zyéa'
Jfor his profit, he muft have no other intereft on the loam.

Ir land, a cow, a flave, or the like, be delivered as a pledge to be ufcd,
the ereditor thall not receive the intereft already ordained on loans of mormey.

CULLUCABHATTA.

¢ By this phrafe, ¢ land, a cow, a flave, or the like,” the reference to
pledges, which regu[zzr/y may be ufed, is made evident. It might be proper
to fay, ¢ land, cows, flaves, gold or the like;” forall concur in the for-
feiture of intereft, if a pledge be ufed, which ought only to have been kept.
By the expreflion, ¢ delivered as a pledge to be ufed,” a loan bearing that
intereft, which confifts in the ufufruct of the pledge, is intimated. To res
move the inconfiftency of denying intereft, the fage adds ¢ on the loan ;”
~ meaning no fuch intereft, as previoufly ordained by Menu in the form of -
pecuniary intereft on loans at the rate of an eightieth‘ part and fo forth.
€urrv’casaarra exprefles the fame in his glofs, « already ordained.”
Confequently, if the ufe of the pledge have been fettled by way of intereft,

no other intereft thall be recewed

< Bur CaaNDEswARra expounds ¢ beneficial” alually ufed. Having ex«
plained this text as denying intereft generally, he cites, as a fpecial rule, the
text (LXXXVIII) which ordains the relinquithment of half the intereft,
¢ if a pledge be ufed without, but not againft, the affent of the owner,
prefacing rhe text with the word “ fo.” Again premifing ¢ fo,” he cites the
text of Menv (LXXXVII), and expounds it as ordaining, that, if a pledge
be ufed by force, though its ufe be forbidden, the whole intereft muft be giv=
en up. Conlequently there is no difficulty in referring thefe three texts to
pledges for cuftody only. In this cale the text g/ quoted (XCI) concerns a
pledge of which the ufe has been ftipulated, and fo forth, eing intended to
prohibit intereft according to circumftances. It fhould not be objected, fince
the ufe and profit of the pledge is 7ecerved as intereflt, how is intereft to be
re]in:;uifhed.? If the pledge be ufed, half the intereft (that is half of the

#* Ses v. CXVIL ‘
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Jegal, or of the flipulated, intereft) muft be given up becaufe #he u/e of the
pledge was not fettled in licu of intereft. YA jNnvawarcya (LXXXW)
ordains the forfeiture of the whole intereft, in every cafe where a pledge for

cuftody only is ufed.

Ir a pledge to be kept only, as clothes, 6rnaments or the like, be ufed,
there fhall be no intereft ; mor if a beneficial pledge, as an ox ‘of the like, be
rendered unfit for ufe. - The Dipacalica.

TrAT is, if it be rendered unfit for ufe, there {hall be no intereft. A fi-
milar glofs is delivered in the Refndcara. But, if a pledge, which regularly
may be ufed, be aﬁ‘ua/{y ufed, fince the rclinquifhfnent of half the intereft is
ordained, the univerfal prohibition of intereft is unfit. As for a pledge to be
kept only, if that pledge be ufed, the forfeiture of intereft muft be regulated
in due proportion. For inftance, both the value of the ufufruct and the
amount of intereft fhould be afcertained and compared ; as has been men-

tioned under the head of prohibited intereft.

By the ufe of a pledge, however inconfiderable zhe value of its ufufruct may
be, the intereft is forfeited, however great s amount ; becaufe the pledgee has

violated the terms of the agreement,
THE author of the Miticfhara.

*« TerMs of the agreement;” the bargain ; a pledge delivered for ufe be-
ing a pledge to be ufed, anda pledge delivered for cuftody only beinga pledge
to be kept. il

BuT Misra fays, forfeiture of intereft, if a pledge for cuftody only be
ufed, is one rule; forfeiture of intereft on the wunauthorized ufe of a pledge,
which regularly might be ufed, is another rule ; and forfeiture of intereft, if
the pledge be damaged, is again another rule. The meaning has been al~
ready explained. The meaning of the fecond rule is, that half the intereft
is forfeited by the unauthorized ufe of a pledge, which regularly might be
ufed ; and the whole intereft by the ufe of {uch a pledge, if the ‘proﬁt“wete
afligned in lieu of intereft, or if it be ufed againft the confent of the owner.

Rr , XCIIL.
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XCIL -
VR IHASPATI'—-IF the credltor through avarice ufe a pledge

before intereft ceafe on the loan, or before the flipulated
- period expire, the debt fhall bear no further intereft.

:‘2,“\ LikEe a depofit, the pledge muft be carefuily kept; in-
 tereft is forfeited, if it be damaged. .

Ir it be agreed, that a pledge fhall be ufed at a fpecified time, it muft not
be ufed while the period is incomplete. This is declared by the text.
The Retnécara.

. For example ; a-borrower receives a loan on the fecurity of a pledge, and
makes an agreement in this form ; ¢ this pledge fhall remain in your pof=
feffion, if I do not difcharge the debt at the expiration of five years, the
pledge fhall be enjoyed by you:” and the borrower pays intereft independent
thereof. In this cafe the ufe of the pledge before the ftipulated period is
unauthorized ; it thould not be taken, But, when the period has expired,
then only fhould the pledge be ufed ; and intereft is not thereby forfeited.
If ;h_; deb,t; were contracted with an agreement, ¢« I will redeem the pledge
when the principal is doubled ;” then, if the pledge be not redeemed al-'-
though the debt be doubled, the pledge may be ufed after notice given to
the debtor’s kinfmen. In that cafe alfo there is no further intereft (CXIX).

- Tuts ule of a pledge is legal ; but how can amicable enjoyment of a
Pledge, which it is in the debtor’s power 0 forbid, be juftified by law. Ifa
creditor ufe a pledge, without the affent of the owner, before the ftipulated
panod expire, and before intereft ceafe on the debt, he forfeits the intereft
pievioufly agreed on, and which had not been paid. But if the intereft
have been paid, a deduc@ion muft be made from the principal. This is
deduced from the text of CaTyavana (LXXXIX), and from common
fanfe. - If the owner, when the debt is contracted, amicably confent to the
ufe of the pledge, intereft is not forfeited : this is reafonable.

DQESE}!@ text of Ve fmaspaTs (XCII) concern a pledge to be ufed, ar

a
v
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a pledge to be kept only, or both ? On the firft fuppoﬁtxon it would be wrong A
to fay, that a pledge for cuftody may not be ufed, when intereft has
ceafed on becoming equal to the principal, and when the fipulated period has .
expired; for the ufe of a pledge given for cuftody is authorized after ‘the
debt is doubled (CXXI 2). On the fecond fuppofition, what is the rele in :
refpcé’c of a pledge for ufe? If it may be ufed from the date of hypothccatlon, .
" there is a contradiction to reafon, in allowing both the ufe of a plcdgc and the
receipt of intereft independent thereof, If it may not be ufed, even when ‘
the. p’cr'idﬂ has expired and ‘the debt has ceafed to bear intereft, it is inconfif-
tent with reafon, that a pledge for cuftody may be ufed, but a pledge for ufe »
may not be ufed. On the third fuppofition, ‘the diftin&ion of plcdgcs for
cuftody and for ufe would be fruitlefs. .

To thisitis anfwered, the text concerns both; but the diftin&ion has its
ule. The unauthorized ufe of a pledge for cuftody only, even though not
exprefsly forbidden by the owner, induces a forfeiture of intereft (LXXXIV).
If an employable pledge be ufed without the confent of the owner, half the
intereft is forfeited ; but againft his confent, the whole intereft (LXXXVII

and LXXXVIIIT). - A pledge for cuftody only (LXXXIV) fignifies a pledge
not delivered for ufe, and unlimited as to time.  Such is the opinion of Va'«
cuEspATI MisrA. But according to CULLU CABHATTA, the fame muﬂ*
be affirmed of a pledge for cuftody which is affirmed of a pledge for ufe; elfe
it 1s a difparagement to him, that he has not dxﬁmgm{hed them ‘ :

Ir a pledge for ufe or cuftody be fpoiled or altered, the intereft is forfeited
(LXXXI 3) ; if it be loft or deftroyed, the principal itfelf and the intereft are
forfeited (LXXXIII, LXXXI 3, LXXXVII and LXXXVI) ; for the termx
ufed in 'the text (LXXXI 3) is explained in the Retndcara, * on the lofs or
deftruction of the pledge by the fault of the lender.” It is ordained in the
rule of Visunu (LXXXII) and text of YA JNYAWALCYA (LXXXI-V)», that
the lofs of a pledge muft be made good. An alternative is zbus ftated, the
delivery of an equivalent in licu of the pledge, or the forfeiture of principal and k
intereft. A third cafe is ftated ; payment of the pecuniary value of the pledge
(LXXXV). All this muf be explained according to the fitnefs of the thing for
ufe; fince itis virtually the fame, whether a thing be rendered wholly unfit for‘

+ ufe,
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ufe, or be totally defiroyed. But a pledge, though rendered unfit for ufe, becomes

the property of the creditor ; for thatis reafonable.” By the mere ufe of a pledge
for cuﬂody only, intereft is forfeited, asappears from the term ¢ a pledge for
cuftody” in the text of YA jnyawarcya (LXXXIV): but it is proper to
affert, that intereft is not forfeited by the authorized ufe of a pledge, which
regularly thould only be kept, 1z general there is no forfeiture of intereft by
~ the authorized ufe of a pledge, which regularly may be ufed. Intereft is for=
feited by the employment of a flave or the like againft his will,. though au-
thorized by his mafter (LXXXIX). Whether the employment of him be
authorized or unauthorized, if an unwilling flave be beaten, a fine fhall be
paid (XC). If an employable pledge be ufed without the confent of the owner,
half the intereft is forfeited (LXXXVIII). If it be ufed againft his confent,
~ the whole intereft is forfeited (_LXXXVH).

- In the giofs of CULLUCABHATTA it is ftated, that the text concerns a
pledge for cuftody only. His meaning has been already explained. A pledge,
whether fuch as fhould be kept only or fuch as may be ufed, muft not be
ufed before the ftipulated period expire, or before intereft reach its limit.
If it be ufed, intereft is not valid againft the price of its ufe. The value of

 the ufe muft be difcharged out of the intereft due. This is confiftent with
reafon. If a pledge either for cuftody, or for ufe, be rendered partially unfit
for ufe, intereft is forfeited in proportion to the injury and damage "(XCII
and LXXXIV). By flating forfeiture of intereft in proportion to the in-
jury or damage, the difparity of forfeiting the whole intereft for trifling da-
mage is removed. . But thofe, who follow the opinion of the author of the
Miticfbard, muft affirm, that the whole intereft is forfeited, under the au-
thority of the text, however inconfiderable the damage, as well by the ufe
of a pledge to be ufed, as by that of a pledge for cuftody. This is liable to
objections. Others fay, if the ufe of the pledge be ftipulated by way of in-
tereft, there fhall be no “other intereft (XCI). Otherwife, intereft is allowed
at the rate of an eightieth part and fo forth,

Ir the lofs be caufed by the a& of Gop or of the king, what fhould be
done P On this point, '

el e i ‘ XCIIL
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VRinAsPATI ofdains: — IF a pledge be'déﬁi‘oyed by the aét
~of Gop or of the king, the creditor fhall either obtain ano-
ther pledge, or receive the fum lent together with intereft.

“ BE deftroyed ” become altogether unfit for ufe,

‘The Retndcaras

Ir the debtor cannot immediately difcharge the debt, he muft deliver ano-
ther pledge. If be cannot deliver another pledge, he muft immediately dif-
¢harge the debt : for, without fupplying the word ¢ immediately,’ the alterna-
tive of deiivcring another pledge or paying the debt would be ineffectual. But,
if he be utterly unable to do either, the debt is from that period unfecured by
pledge or furety ; and the creditor fhall receive the proper intereft on fuch debts.

XCIV,

VyAsa:—Ir the plédge be deftroyed by the a& of Gop or
of the king, no fault is by any means imputable to the cre+
ditor; and, ummediately after the lofs of that pledge, the
debtor fhall always be compelled to pay the debt with ins :
tereff, or deliver another pledge,

¢ SmaLL be compelled to pay the debt;” ¢ with intereft’ and ¢ immedia
ately” muft bé fupplied. The particle has the fenfe of “or,” fince the text
has the fame import with that of VR tnaspar: (XCIII).

“ SmaLt be compelled to pay the debt;” fhall be req’uired to pay the
debz ; for moft correét fpeakers admit the caufal paffive for certain verbs only,
fuch as go, ufe, know and the like ; and the verb give or pay could not
otherwife be emp’loyed in the caufal paffive : it could not be faid, the debtor :
fhall be compelled to deliver another pledge. The fame muft be underftood
alfo in fubfequent phrafes of #4/s fort ufed by authors: ’

XCV. R
NARrREDA: —WHEN a pledge, though carefully preferved, 1s
‘ Ss :  fpoiled
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fpoiled in courfe of ti time, another pledge muft be dehvcrcd,
_or the amount of principal and znter:ﬂ muﬁ be pal to the
creditor,

c‘w’a)

« Sporrep;” totally unfit for ufe. ¢ The amount ;> the fum borrowed
with intereft: for the purport is the fame with the preceding texts. - If a
pledged cow or the like in courfe of time become old, or otherwife z/elefs,
another pledge muft be delivered. ‘

XCVI. ,

YajNvAwaLcya : — By the acceptance or aftual pqﬂ j hon of -
a pledge the validity of the contraél is maintained. If it be
 {poiled, though carefully kept, another chattel muft be hy-

pothecated or the creditor mu{’c receive the amount of
principal and interefl.

« By acceptance alone;”’ by aétual occupancy alone. By acceptance and
ufe of a pledge, not by mere indication.

The Dz’pacalica'.

v By tife;s” a]ludmg to a pledge delivered for ufe. This will be cxplamcd
under the head of the validity of pledges.

. % By acceptance” of a pledge for ufeor cuftody; by actual poffeffion or
“enjoyment, the hypothecation is rendered complete; not by the ‘mere
© atteftation or execution of a written contra& and the like.

The Retndcara.

XCVII.
CAry£yana:—WHEN a pledge becomes unfit for ufe or
~‘pertthes, without any fault on the part of the creditor, the

debtor thall be compelled to deliver another pledge for
he 1s not exonerated from the debt.

Waes 42 pledge becomes unfit for ufe or perifhes, provided that detriment

e : or
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or d_e,{t.ru&ien be not caufed by any fault on the part of the creditor, the debtof
fhall be compelled to deliver another pledge ; in this cafe the debt is not can=
celled by the mere lofs of the pledge. The fage makes that evident. ‘ Bes

caufe” fhould be fupplied. Becaufe the debtor is not in fuch a cafe exoners
ated from the debt, therefore another pledge muft be delivered, or payment
be made. A fimilar glofs is delivered in the Retndcara.

As for what fome affirm, that if a pledged cow or the like die by accidené,
the creditor’s money and the pledgeor’s property are loft, that is only founded

on approved ufage not inconfiftent with divine law.
: - The Retndcara.

A sTMILAR remark is made in the Chintdmeni and by BHAVADE vA and
others. The meaning is, that the creditor’s lofs, when a pledge is deﬁroycd
without any fault on his part, is not conﬁrmed by any fave. But local ufage on
this point fhould not be abolithed.

XCVIIL o

THE Vdmena purdna, cited by the modern VA'CHESPAT! and

by RacununaNpaNA:—A MAN fhould not negleét the ap-

proved cuftoms of diftricts, the equitable rules of his fa-
mily, or the particular laws of his race. .

- XCIX.
In whatever country, whatever ufage has paffed through
fucceflive generations, let not a man there difregard it ;
- fuch ufage is law in that country.

Here it thould be remarked, that, if fome Brdhmana have borrowed mox
ney on a mortgage of his land fituated near a river, and that land be aftera
wards wathed away by the river, it is not feen in practice, that the creditor’s
money is loft. ~Accordingly, it is faid in the Resndcara, * a pledged cow or
the like.” 'This is founded on the following praftice. A cow of fmall va=
lue dying, the debtor afferts, #¢ he did not give fufficient attention to her
cure ;” the creditor affirms, ¢ I gave the propereft rem}cdie:s."’,_ On this

' | queftion
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qu flion a decifion could not be pafled without mintte inveftigation, Arb:-

{ ks )

trators thexefow medlate and determmc, that the lofs fhall be borne by both
parties. . This pra&xce appears to be the ground of the ufage.

From the expreffion ¢ perithés” or dies, it is evident, that, when a
pledged cow or the like dies, and from the expreffion *becomes unfit for

»

ufe,” that, when it becomes totally unferviceable, the debtor fhall be com-
pelled to deliver another pledge. Although a copper caldron or the like,
and land or other mmoveable property, cannot die, yet, as its total
deftruction is fimilar to e death of an animal, the fame rule fhould be
~ underflood ; for, although it be not exprefsly flated in the texts of Vyasa
. and others, fuch is the import of the texts. As the principal is forfeited,
when the deftruction of a pledge is caufed by the fault of the creditor, be-
caule it is iz ¢ffect the fame with fuch a pledge vitiated ; fo, in this cafe alfo,
/another pledge muft be given, becaufe both are in ¢ffeé? the fame. This
may be inferred from reafoning.

Wy is  deflroyed,” in the textof VRimaspart (XCIII), expounded
rendered totally unfit for ufe? The anlwer is, to fhow, thdt another
plcdge muft alfo be given, ifthe pledge bé rendered totally unfit for ufe. If it
be not dcﬂroycd by the creditor’s fault, from what caufe does the lofs happen ?
It muft be underftood, that the lofs happens by the a&t of Gob orof the
king ; for the purport is the fame with the text of Vy&sa (XCIV), and .
with the text of Vr fnasepar: (XCIII).

THE act ‘of the king is means of pillage by an army, and the like ; the
a& of Gob intends the fall of a thunderbolt or the like: and this generally ;
comprehending the act of an enemy, the conflagration of a houfe or the
like, the depredations of robbers and fo forth, On this and other points the
l'eader himfelf muft deduce juft inferences from reafoning,

The Retndcara.

C. :
YAJNYAWALCYA :—MorTGAGED land being carried away by
' a
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a rapxd fiream, or being feized by the king, another pledge
of land muft be delivered, or the fum lent muft be reftored
to the lender. |

THIs text is apphdab‘le to the cafe of 4 pledge deftroyed or loft by fraea
tuge, theft, cembuﬂloﬁ, or the like. ;

“ Onubeiﬁg" fe%iéd b‘y the king ;” #n fome cafes it ‘may be legally feized
by the king, to fell it for 4 fine impoled on the debtor, or becaufe the king
has not aéfually given the land, which he had declated an snrention of giv-
ing to the debtor, who is a foldier or the like. Hlegally it may happen in
other cafes alfo. ki

“ Avoruer pledge;” of land muft be underflood:’ If he donse délia
ver that, the fum dorrowrd muft be repald by the debtor with intereft:
The Retndieara.

“ AnoTHER ;" that is, other than the pledge originally delivered, « A
pledge of land ;” this is reafonable: but if other land ‘cannot be delivered,
any other pledge may be given. However, if the former pledge werc des
livered for enjoyment, he muft now alfo give a pledge adapted to that purs
29/e.  Or, if that cannot be, he mult give a pledge for confidence oaly, and
pay a {um equal to the value of the ufufru@ of the former pledge until the
debt be difcharged. But if feparate intereft be paid, and the ufe of the
pledge be allowed through complacency, by thefe words, ¢ you may ufe
the pledge;” in that cafe the value of ufufru& need not be paid.

It is thus evident, that, if mortgaged land be deftroyed, the lofs falls on ’
- the debtor alone. * Land ” is an inftance only, fuggefting alfo kine, gold,
and the like. ‘¢ Carried away by a rapid ftream ” is merely illuftrative of a
lofs happening by the ac of Gobp ; for it has the fame i import with the fols
owing text,

CI.

CATYAYANA —-WHATEVER pledge has been loﬁ by the 28
| . ‘ +, of
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- of Gop or the king, the debt, for which it was given, {hall
 be pa1d by the debtor to the creditor w1th 1ntereﬁ

~ Tuk fenfe fuggcﬁed by this text is, ¢ whather plcdge, whether for cul-
tody only, as gold or the like, or for ufe, as land or the like, has been lofi ¢ by
the a& of the king,” or of his officers or the like;  orby the att of Gop, as
carried away by a rapid fiream, or deftroyed by fire, &c. Accordingly it ‘is
faid in the Retndcara, *¢ carried away by arapid ftream is illuftrative of a lofs
happening by the aét of Gop.” This text (C) is not quoted in the Mi-
tdcfbard and Dipacalicd.

' CreprTor and lender fignifying the fame, the lofs of the pledge falls on
the debtor. . This text ordains payment of the debt with intereft; there
is not confequently a needlefs repetition of the former text (XCVII).
However, ¢ loft” is merely an inftance of fpoiléd and fo forth ; for the text

- coincides with that of NA REDA.
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HT,SECTION i v o coO M
ON THE REDEMPTION OF PLEDGES e

WHE?\I thc debtor tendermg the fum due, claxms thc releafe of thg
pledge, what fhould be done by the creditor? A fmall part. only being tend-
ered, fhould it be aceepted ; or thould the whole amount of the debt 6e alone
accepted ? - As to the firlt fuppofition, - . e el s ik

| CII. Shanadet e
VR 1HASPATI ordains :—THE whole amount due to the pled-
gee not being paid, he fhall on no account be compel-
led to reftore the pledge againft his will, nor JShall it be ob-
tained from him by deceit or confinement. Rk
¢ Tue pledgee ;” in the ﬁxth cafe,’butWith 3 daEiYﬁ' fenﬁe, tahlm,vygo
has received the pledge ; namely to the creditor. If the whole amount of
principal and intereft be not paid to the creditor, he thall not be compelled
by the king to reftore the pledge againft his will. A pledge muft therefore ‘
be releafed by .the creditor on receipt of the entire {um due, not on receipt.
of a partonly. If the greater part of the whole debt have been difcharged,
thall the pledge be retained on account of the fmaller part, or not? In an-
{wer to this queftion the prefent text is propounded. The fage adds, he
fhall not be forced to reftore it by legal deceit or any other of the modesof
recovery. ‘ -

¢¢ By deceit or confinement ;** the firft term is explained by fome, deceit
or fraud. ¢ Confinement ;7 fitting coﬁﬂantly at his gate, or the like, as will
be explained. The word ¢ or” is indefinite, alfo fuggefting a law-fuit and
the like. It fhould not be objected, that from the terms of the definition of
lawful confinement (CCXXXIX) its acceptation is reftrited to payment ob-
tained from a debtor. Such a definition, being merely explanatory, is not

reftrictive.

AGgAiIN; when a debtor, ‘having delivered a plcdge, of great value to the ;
creditor,
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ereditor, and repenting thereof, withes to exchange it for one of lefs value,
then alfo the exchange muft depend on the confent of the creditor. This
muft be underftood from parity of reafoning : as is obferved in the Resndca-
sa; ¢ when the whole fum due and fecured by the pledge is paid to the credi-
tor, who holds that pledge, then only muft the pledge be releafed, however
great its value ' may be.”  The debror faying, ** receive fome other pledges
é.ﬁd' reftore the coftly pledge; with the delivery of the other pledge, I
will give thee a written contract, or caufe the delivery to be attefted 3
in this cafe alfo, the king fhall not force the reftoration of the pledge by the
modes of deceit, confinement or the like. Nor fhall the pledge be releafed
on payment of a fmall part of zhe debt only: *¢ Receive fome other pledge
& isa Sippofed fpeech of the debtor. In this cafe'alfo, the creditor fhall
not be compelled o reftore the pledge againft his will. -

. A pEnT has been contracted on the mortgage of a piece of land meafuring
a créf in circumfercnce , a part of the debt has been aftcrwards paid, bus the
land is accidentally carried away by a rapid ftream ¢ this zéxr may be expound-
ed as reftraining a creditor, who in that cafe demands a mortgage of land
méafuring a ¢4/a in circumference. - But the reading is (‘chitréna rachiténa)
by painting or dying, and by manufacture, inltead of (chitréndcharitéia) by
deceit and confinemient, Thus, when a pledge of land of the like muft be
- delivered toa creditor, who hadalready received a pledge, the debtor thall not
be compelled to deliver a pledge for the whole value, fimilar to the. formeér
pledge of valusble land of thelike. In whatcafe? To this the fag‘e replics,
if the debt be not fully paid; that is, if the wholc be not paid, but a pare be
paid: if a part be paid ¢ by painting or dying or by manufacture.” ‘¢ By
dying;” by the practice of the aft of dying filk. ¢ By manufacture 3 by the
practice of art in the conftruction of 4 houfe or theé like: ¢ ©r” is indefinite;
and dire@ payment by the practice of any other art is theréby compréehended

in the text. This is 4 véry modern interpretation.

OR the word < ifts” may be fapplied. Thus; a pledge béing loft by ‘the
act of Gop, another pledge fhould be given to the creditor, who received the
former plcdgc ; but, if its amount or value have been made good by the debtor
himfelf in thé practice of fbme att, as dying or thé Jike dbové=fhentioned, the
0 ok ' o debtor
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debtor fhall not be compelled by the king, againft his will, to deliver a plerge
for the whole value, that is, a frefh pledge of great value. It is not affirmed,
that fuch delivery is requifite.- Confequently, the original pledge being loft,
and the debtor being unable to give another pledge of the fame nature, or
otherwife make good its value, a pledge of great price has; in the mean time,
been delivered ; the intermediate valuable pledge muft be reftored by the
creditor to the debtor, who claims redemption of that p]édge, having after«
wards made good the value of the original pledge by the pracice of his

art.

THis is general. The debtor immediately pays fome part of the value
of the former pledge, and will deliver another pledge at a future time; to
give confidence therein, he delivers a writing or atteflation : in that cafe alfo
the rule is the fame. This other expofition follows the glofs of CHANDE s~
WARA. But on this conftru&tion, ‘¢ by painting or dying, or by manufac.
ture, the amount being partly though not fully paid, be fhail not be compelled
to deliver a pledge for the whole walue” (swadatté c'bilam,* inftead of
adatt€rtbé'c bilé) is exhibited as the proper reading in fome books. To exs
patiate would be vain. : ‘

ON the other reading (chitréndchariténa ) the fenfe may be the fame;
for the crude verb ¢ char” bears the fenfe of  a&,” exbibited in its dertvative
*dchdra” ufage or practice, and in other inftances. Tn either cafe arifing on
thefe two interpretations, it muft be affirmed, that, if the debtor tender pay~
ment of a part only of tbe debt, the creditor need not releafs the pledge : for
no law ordains, that it fhall be then releafed. According to CHANDE swARA
another text of VR TuaspaTr (CIII) ordains, that a pledge fhall only be re~

leafed when the whole amount of the debt has been paid. This will be ftated
hereafter. . :

SIMPLE men attribute an-active fenfe to the word ¢ pledgee” in the fixth
cafe. ‘Thus the conftruction is, ** the amount, which thould be paid by the

® I rranstare it ¢ not well or fully paid,” inftead of, ¢ paid by the man himfelf.”” The term is
expounded both ways in preceding paragraphs, but why thould a new pledge of lefs value be given, if the
debg have in the mean time been paid? T, :

Uu : pledgee .
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pledgee or ¢reditor, not being delivered, the debtor fhall not be ‘compelled by
the king, inany of the modes of recovery, by deceit, confinement, and ‘the
refl; to deliver the pledge to the creditor.” Confequently, if the debtor,
having exccuted a contradt of thypothecation; has not received the whole loan,
although he have demanded it, and has therefore obftruted the enjoyment |
of the:pledge, this text cftablithes the rule of decifion on fuch a cafe. It will

be mentioned, that hypothecation is not valid on a writing alone without en-

joyment. = Thefe interpretations are either founded on the text, or on the rea-
don of thelaw., They fhould all be admitted.

.1 As to the {econd queftion, (the whole debe being tendered, muff it be accept-
ed?) if the debtor have contracted the debt on an agreement, that the pledge,
confifting of land or the like, fhall be enjoyed fo long as the principal fum
remain-undifcharged, but that no intereft fhall be paid independent of #he pledge,
in that cafe, the principal alone being fendered, it muft be accepted: The

fame fage ordains it.

C1H. 4
VR1HAsPATI :—WHEN the debtor, tendering the principal fum,
demands the pledge, even then it muft be releafed ; other-
o 'wife, the ‘creditor is criminal,

< Fmrs concerns a' pledge to be ufed for an indefinite period.

The Retndcara.

+ ¢ OTHERWISE ;7 that is, if he procraftinate, coveting the enjoyment of
the pledge:; or if he covet and demand other intereft. The following text de~

elaes an offence as well in regard to pledges for cuftody as others.

»

CIV.
YajNvawaLcya :—To the debtor, who comes'to redeem his
pledge, the creditor fhall reftore it or be punifhed as a
- thief; and, if the creditor be dead or abfent, the “debtor
may pay the debt to his kinfmen, and fhall take back his
- pledge. :

ey,
RS

‘“ Wae




3 QL
(ays.)

.+ ¢« Wrno comes to redeem his pledge ;' who approaches the creditor,
bringing what is due to the creditor, namely the principal fum with or withs
out intereft. To him the pledge fhall be reftored by the creditor, after re=
ceiving the money from the debtor. Otherwife, if hedo not reftore it, he
is guilty of ftealing zbe pledge 5 that is, befball be punifbed.

CHANDE SWAR Au

Ir the creditor be dead, or have gone to another country, what muft be
done ? The fage replies, ¢ if the ereditor be' dead or abfent, the debtor may

3

pay the money to his kinfmen ;”” to his fons and the reft; to his heir, or
to any perfon charged with the fupport of his . family : ¢ and he fhall take

back the pledge” from the fons and the reft.

*¢ 'T'o his kinfmen ; literally, to his family 5 that is; to his fons and
the reft. '
The Retndcaras

¢ To his family ;”’ to his fervant or agent.
The Mitdcfhard.

Suourp the fon or other competent perfon refufe to-reftore the pledge,
then, by the fame reafoning as before, he is guilty of theft, If any dif=
pute arife concerning' the receipt-of his «property by either party, that:muft
be determined, and the delivery and receipt made good. If a falfe plea be
{et up, through avarice, by the creditor, he fhall be punifhed as a thief.
If thefon of the pledgee fay, ** I have not power to accept payment of the
debt without my father’s confent,” what muft be done iin fuch a cafe; will
be mentioned 7 7#¢ place. 'The debtor being dead or abfent, if his fon or
other heir come to the creditor or to his fon, for the purpofe of paying the
principal fum with intereft, then alfo, as before, muft the pledge be ref-

tored.  Such is the unexceptionable method of CHANDE swaRA., : ' ¢

To the debtor, who comes to redeem his pledge, it muft be reftored by
the creditor on receiving the principal and intereft. { aen
’ ' The Dipacalicd.

' Bur
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' Bur HeL A vupma expounds the firft half of the text of YA INYAWAL-
evA (CIV) and the text of Vr fmaspaT1 (CIII), ¢ having mortgaged a vil-
lage or the like, on the next day he comes to pay the debt ; but the credi-
tor, coveting intereft, neither accepts payment of the debt, nor relinquifhes
the mortgage ; in that cafe, he fhall be punifthed as a thief. Ultimately
 there is no'difference. It is only neceflary, that a pledge be reftored by the
creditor, on receiving from the debtor the amount then due, namely the
principal fum with or without intereft. Or, if the creditor be not at hand,
the debt muft be paid to his fon or other repreféntative ; and from him muft
the pledge be received, as abovementioned. Hrra'vupua, grounding
his glofs on that of CHANDE'swARA, has in no refpe@ contradiéted it.

Waen land is mortgaged on thefe terms, ¢ this land fhall be enjoyed by
thee to the end of fuch a period,” the land fhall be enjoyed to the end of
that period ; the debtor cannot compulfively redeer the pledge on the fe-
cond day after the debt was contracted: for there is no fuch fpecial law,
and the texts of VRTnAspaTI and others ordain penalties for other cafes.
This appears from the condition, that no definite period have been fixed,
as ftated in the glofs of CraNDE'swaRA, ¢ this concerns a pledge to be
ufed for an indefinite period.” By HerLa'Yupma’s expreflion, * on the fe-
cond day,” it is intimated, thata debtor may redeem a pledge by the pay-
ment of the principaﬂ only on the fecond day ; on the fubfequent day or la-
ter he muft pay the debt with intereft : but, if the flipulated period be un-
expired, he cannot redeem the pledge : for that is fuggefted by the phrafe,
** on the fecond day,” and by the condition, as fpecified by CHANDE sw a-
RA, that it be unlimited as to time; and that is not contradlé’tcd in the

work of HELA'YUDHA.

- Tug fecond day” is mentioned, becaufe a pledge may be redeemed
on the fecond day by a debtor tendering the principal only without intereft;
muft not a pledge be alfo releafed, when a debtor tenders the principal
with intereft, before the fixed period have expired? No ; as it is directed,
that ftipulated intereft exceeding the rates prefcribed by law fhall be paid,

; whcn it has been exprefi/y ftipulated, fo the cnjoyment' of a pledge is rea-
. fonable for fo long a period as has been exprefsly ftipulated. On this reflec-

tion
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tion CHANDE'SWARA has faid, ¢ a pledge to be ufed for no definite pe-
riod :”’ and this muft be acknowledged even by HELA vupna ; for the fol~.

lowing text is expounded, * what has not been held to the clofe of its
‘term.” ’

G i : e
VRIHASPATI :—~WHEN a houfe or field mortgaged for ufe
has not been held to the clofe of its term, neither can the

debtor obtain his property, nor the creditor obtain the
debt.* . ‘

HowEVER two cafes have been fated by two authors, in which the debt
may be difcharged by payment of the principal only. S_u;h is the differ-
ence, : '

Ir the creditor be dead or abfent, Ya'ynyawarcya has ordained, that
the pledge may be redecemed by payment of the debt to his fon or other re-
prefentative. The fame legiflator propounds another cafe, :

CVI.

YA yNvAwaLcyA :—OR appraifed at the value it then bears,
it may remain with the creditor, exempt from intereft.

Tne pledged chattel, then appraifed by men fkilful in valuation, may be
fixed 1in the creditor’s pofleflion, with the atteftation of witneffes. Thence
forward the principal, though not paid, carries no intereft ; for the debt is
in a manner difcharged by the appraifeme‘nt of the pledge. If the creditor
be not at hand, the debtor may redeem the pledge from his fons or other -
reprefentatives and pay the debt to them, or he may fix the pledgein the
creditor’s hands at the value it then bears : the particle ¢ or” intends" this -
alternative, '

AN alternative is of two forts, optional or regulated by the law. *“Op-
tional ” may be inftanced in written contracts and atteftation ; at the option

* See the glofs on this text cited again at v. CXVIII.

"Xx : ‘ . Of
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~of . the creditor the debtmay be delivered with a-writing or with an attefta-
tion : “ regulated by the dow?’ may be exemplified in debss quadrupled or
octupled ; ~Cjuaedmpled if the loan confifted of cloths or the like; o&u-
pled, if clarified butter and the like were lent: and here an alternative arifes

in repr& of Iegal re gulatxon i

5 -,QJMND‘E‘,;WA‘RA intends only a regulated cafe. For example; if the
creditor be.dead, and his fon or other heir be prefent, the pledge may be re-
dgeMed by paying the debt to him only. By parity of realoning the fame
may be doneyif-the créditor refide in another country, if he be confined by
the king, have ablconded through féar of the king orthe like, be afilicted
 with difeafe, be infane ‘or-the like. Co‘nféquemly, when a competent ¢re-
ditor is ,abfen'.t, and his fon or other reprefentative i3 prelent, if the debtor
. can redeem the pledge from the fon or other re’przjéntative; and the fon or
reprefentative can acéept payment from the debtor; he may redeem the
pledge by: payment of the dcbt to that fon or reprefentative. This is-one
cafe.. But if the fon or other heir refide abroad with the creditor ; or if. the
creditor be dead and his fon or heir refide in‘another c‘o(mtry, or be con-
fined by the king, or have abfconded ; or if the fon or heir fay, ‘¢ my father,
who refides in another country, knows all the circumftances, Iam totally
uninformed 3 or if the creditor or debtor difpute the matter ; in gl/ thefé
cafes the debtor muft fix the pledgc in the hands of the creditor, appraxfed at

the value it then bears. Thls is the fecond cafe.

.15 he and his family refide in another country, how fhould mortgaged
land or the like be fixed in the hands of the creditor? It is anfwered,
¢ through him, who tran{mits the produce of land or the like fituated in.ond
province, to a creditar refiding inanother province, fuch a pledge is enjoys
ed : or, in whatever manner the pledge was previoufly poflefled, even fo it
maybefixed in his hands’, . But this cale {uppofes the debtor’s with to patt
with the pledge by felling it, or fo redeem it by borrowing mbney ele<

where.

THus, if the creditor be not {o circumftanced, that he cin‘ refore the
chaml‘ but the debtor, to fell it, or having botrov\?ed money elfewhere,
] ‘ withes

sk
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’ mﬂv‘s ‘to redeem the pledge, what muft be done? - For this \?‘A JNTA-
‘waLcyA provides, ¢ orappraifed; it may remain with the credxtor. 2
- CHANDESWARA,

Sinee the creditor is not prefent and competent, the debtor’s wifh cafie’
not be g’rétiﬁed But, if the debtor have no defire to redeen the pl&d’ge, by
whofe defire fhould the pledge be redeemed ? It muft wait the: debtor’s
withz and his defire to part with the pledge is meffe&ual without
fome mode of payment of the debt. It mult theréfore wait his falé of
the pledge; or his borrowing money el-{'éwh‘ere; This, however, is mares
ly illuftrative; for the fame rule is dppofite, if the debtor wifh fo redéetn
the pledge, baving obtained money in alms; by commerce; or the like.

. ALTHOUGH the pledge cannot be fold to another while the debt temaitis
undifcharged, fince redemption of the pledge without payment of the debt
is denied by the text of Vr fuaspati (CII), ftill, if he could give confis
dence to the purchafer by a furety or otherwife, the debtor may hive res
ceived the price. 1 To fi uch a cafe this rule is applicable. The two cafes,
as mentioned by Ya'jN¥awarLcY A and conneéted by the word *¢ or * whieh.
intends the regulated alternative, muft be underftood only when the cre-

ditor is prefent and competent.

In the Dipacalica, S8’ niha’ it obferves, if the piedgc ﬁ)r any ~.i"éaf;'jﬂ'
be not reftored to the debtor, the pledge, appraifed at its then value; miay
remain in the houfe of the pledgee, exempt from intereft. = The expreflion
*¢ forany realon” comprehends other cdfes alfo, fuch as that ftated by
Cuanpreswara. Fortexample; the creditor is prefent and competent g0~
civil tranfaclions; but the pledge, either gold weighing a hundred palas, ov
a horfe: which had been feen by many perfons, 1s at the creditor’s houfe in -
another province, and he cannot-’immedi.ately go thither; or a flave or thé

like, delivered as pledge, has gone to another country on bufinefs ; in thefe
cafes, the pledge fliould be appraifed by men: converfant with the valueof
things, after learning both from the debtor and créditor, that the gold isun=-
mixed with other metalsand fo foreh, or that fuch is theagemnﬁrmgth of the
horfe or flave, and fo forth:; and:the dcbtpr ﬂmuid fix' the pledge in:the -
i hands
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fiands of the pledgee, declaring ¢ the pledge alcertained at fuch a ‘;alue by

‘appraifers “ and witnefles, or certified in writing, fhall remain in thy poffef-
fion.” So, in other cafes alfo, Ultimately there is no contradition be-
tween thofe aurhors. However, the appraifement is made in fuch a cafe by
defire . of the creditor, or debtor, or. both, ‘This exhibits a portion of zbe
fubject, Whi‘ChCHANDE’SWARA alfo has treated partially. -

Bur, if a period were ffipulated, the creditor entertains no fueh wifh be-
fore the period expire; or, if he do, he has no right to the ufe of the
pledge: and intereft cannot be forbidden at the will of the debtor.. When
the period has cxpired, the debtor's gption prevails. . At his choice the
pledge may be redeemed, or a value affixed to it; for, if he do not then
redeem it, his property is devefted (CXII). But in a cafe unlimited as
to time, the redemption, or foreclofure, of the mortgage depends folely on

the will of the debtor. To expatiatc would be vain.

Here the valuation of a pledge only is mentioned, not its fale. In this
cafe, the creditor returning from abroad may reftore the pledge on receiving
fo much money as was due when the pledge was valued. Herein the Retndcara
cqgcurs. The fame fhould be underflood in the propofed cafe of a {lave,
and alfo in other cafes. It fhould be here obferved, that, if the pledged
{lave or other pawn, having grown old or the like, bears a lefs value when
the creditbr, returning from abroad, reftores the pledge, than was the va-
lue at the time of appraifement, the lofs muft fall on the creditor alone;
forj ya_V\}al_ue was then affixed merely that the principal may bear no further
intereft. But if the value be enhanced by circumftances of feafon or the
like, the profit does mot accrue to the creditor; for YAjNYADATTA has
no true property in the value of a chattel belonging to DevaparTa.
But the lofs falling on the creditor is the confequence of his fault in not then

reftoring the pledge. In this there is nothing incongruous.

Ir the value of land or other mortgaged property, which is permanent, be
reduced from the circumftances of the times or the like, whatistherule? In
that cafe alfo the lofs falls on the creditor ;:fince the debtor may fay, * the

value is only now reduced ‘,in‘ confequence of a dearth or the like;- when I
offered

i




‘offered to redeem the pledge, it bore a greater value.” * By fpecifyi‘;xg" 'i‘ftﬁ,e

-value it then bears,” the fage intimates generally a pofible lofs falling on the
‘creditor ; Be does not flaze fpecially, that in fome inftances no lofs falls on the

( 18 )

ccreditor. But in fa€t all this muft be underftood of the natural price of come
modities : if the debtor, redeeming the pledge from the creditor on his return
from abroad, fell it for a low price through the exigenée of his affairs, he is not
entitled to recover the difference of price from the creditor ; but only when the
jultprice is reduced by circumftances of feafon. This fhould be held reafonable.

Wuen mortgaged land or'the like has been appraifed, by whom fhould it
beenjoyed? And is a pledged-flave or the like to be employed or not after
the appraifement ? On thefe doubts itis faid; the ufe and profit of a pledge is
the intereft on it ; intereft ceafing, it follows, that the u/ufruc? ceafes. If the
pledge were fuch as might be ufed without detriment (for inflance, a tree or the
like), butif theufe of it were not authorized, the ufe of it was previoufly un-
lawful ; furely now, after the appraifement, it is zn/awful as before. The
pledge being neverthelefs ufed in the fubfequent period, half the benefit muft
be paid to the debtor; but ufed though expre/sly forbidden, the, whole profit
muft be made gcod to the debtor. If he affent to it, ufufruct muft be admit-
ted as authorized by him.  But the expreffion of YA ynvawarcya, * may
remain with the creditor,” has been expounded, may be fixed in the credi-
tor’s poffeffion or enjoyment ; fuppofing the cafe where the ufufrué is not for-
bidden. Accordingly “SuLaPA NI has faid, ¢the pledge may remain in
the houfe of the pledgee, exempt from intereft s’ not, ¢ it may remain in the
pledgee’s poffeffion or enjoyment.” Thus may the law be concifely ftated.

Y4 jnvawarcya (XLVI) propounds a form of redemption of a pledge
when the creditor is prefent.  This #ex# concerns the cafe where the thing was
pledged on thefe terms, ¢ when the double fum has been received from the
ufe of the pledge, it fhall be reftored by thee.”” That is, provided intereft
were ftipulated ; elfe tbe pledge muft be reflored on payment of the prineipal

only. Thisis called in the world a voidable pledge. » !
‘The Retndcara.

_THE very fame import is ftated in the szaca/zca. It may be thus exe
: Yy : . plamed
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plained; a pledge delivered on this ftipulation, «“ T will redeem this.

o

pledge by paying the debt at the clofe of two years,” is a plcdge to be re-
leafed at a fpecifick term; namely, at the term of two years. In like man-
ner, a pledge ftipulated to be reftored, when twice the amount of the fum
for which it is lodged fhall be received from the ufe of it, is a pledge to be
releafed on a fpecifick condition: this is called ¢ a voidable pledge.”
¢« Provided intereft were ftipulated ;” provided it bore intereft; provided
intereft were agreed on. *¢ Elfe,” if no intereft were ﬂipulatcd, the pledge
muft be releafed ¢ on payment of the principal only,” that is, when the
fingle fum has been received. Or, if the agreement were in this form,
“ enjoy the pledge until the principal fum be paid;” or in this form,
“ enjoy the pledge until twice the principal fum be paid” (provided that
in the laft cafe the debtor pay intereft out of other effects) ; the creditor fhall

enjoy the pledge fo.long as the principal fum remain undifcharged.

Ir the pledge be ufed, zbe price of i muft alfo be paid. |
The Miticfbard,

TuEe value of the ufe muft be paid to the debtor. Such being the cafe, !
if the agreement run in this form, ¢ enjoy the pledge until three times the
principal be paid,” what is the rule in that cafe? Twice the amount of
the principal is alone approved by law: hence the fubfequent ufe of the
pledge is improper. If it be alleged, it is not improper, being of the na-
ture of ftipulated intereft; the anfwer is, even in the cafe of ftipulated inters
reft, the law has not authorized the receipt of more than double the principal

paid at once.

CVIL

VisHNU : — TuaT immoveable property, which has been de«
livered, reflorable when the fum borrowed is made good, the
creditor muft reftore’ when the fum borrowed has been
made good. '

THERE is no dxiﬁculty in referring this text to a debt exempt from in-
tereﬂ:e .

e - 7 | : | ~ CVIIL
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VriHAspATI:—WHEN land or other immoveable property has
been enjoyed, and more than the principal debt has accrued

-~ therefrom, then, the principal and intereft having been
- realized, the debtor fhall obtain his pledge.

WaenN land or the like has beeh enjoyed, and by that enjoyment more
than the amount ‘of the principal, that is; intereft, bas been recerved, furely
the principal fim has been obtained : repeating this, the fage propounds the
law, ¢ the principal and intereft baving been realized” &c.. ‘The appofition
is connective. CuHANDEswaRA delivers a fimilar glofs. This muft be un-
derftood only when it was agreed, that the pledge thould be reftored after the
principal and intereft have been realized ; for it coincides with the text of

YAjnvawarcya above cited. The fame Zgiflator exprefsly declares it..

CIX.

YA NyawaLcyA:—WHEN a debtor mortgages land to his
creditor, declaring and fpecifying, ¢ this fhall be enjoyed
by thee, even though interelt ceale on becoming equal to the
principal ; '

2. That pledge fhall be reftored to the debtor, whenever
_the principal and intereft fhall have been received. This ',
is declared to be the legal rule concerning pledges forloans
on intereft.

‘¢ SPECIFYING ;”

afcertaining. ¢« Although intereft have ceafed ;” al-
though it have reached the limit of intereft, the pledge fhall be neverthelefs
enjoyed until the principal and intereft be paid.

- The Retndcara,

Ir the pledge be delivered with an agreement, that it may be ufed even
after the period, in which ‘intereft accumulates to its higheft limit, the ens
joyment of it is reafonable even after the period in which the h:igheﬁ.»ihtcr-
eft accumulates. In anfwer to the queftion, how long may it be ufed ? This

0 text
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 gext partichlarly ftates, fo long as the principal and intereft are not acquitted by
the ufe of the pledge, the creditor may ufe it. Theimport of the text may

b‘cvthus;_ﬁgtéd on a full confideration of the glofs delivered in the Refndcara.

It fhould not be affirmed, that this text concerns only the cafe of a
fpecial agreement, and the preceding text (CVIII) the cafe where no
fpceial agrecmentv has been made: and thus, if no period havé been
ftipulated, the creditor muft releafe the pledge when the debt is doubled;
but, in the cafe of a fpecial agreement, the pledge fhall be enjoyed un-
til the debt be difcharged, and the text permits the pledge to be fo long
enjoyed. The following rule of Visuxu denics the redemption of the

pledge without a fpecial agreement, even though the debt be doubled.

cCX.
Visanu :(—EvVEN though the utmoft intereft have accumulat-
ed, the creditor need not reflore an immoveable pledge,
without a fpecial agreement.

TuE meaning of the text (CIX) is this ; when the ~debtor delivers a
pledge declaring and fpecifying, * this land fhall be enjoyed by thee (the
ci'editor)" even though interelt ceale on becoming equal to the principal,” (for
theintereft has accumulated #04ts utmoff kimit, when intereft ceafes;) that
pledge /hall be refiored, when the principal bas been received. It is confequent-
ly fuggefted, that a pledge may be ufed until the principal fum be dif-
charged, even though intereft have regularly ceafed. Or the text (asfome
remark) may be expounded in a different import. When a pledge is deli-
vered with an agreement, that it fhall be enjoyed even though intereft ceafe ;
in that cafe, when the intereft has been received from the ufe of the pledge,
it muft be reftored, if the principal be difcharged out of other funds; but

if not, the pledge may fill be retained.

cxl. ;
YajNyAwaLcYA :—BuT a pledge fhall be enjoyed until ac-
tual payment of the debt. *

W ~ » See v. CCXXIX,
bl : Ir
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. Ir 4 debt, amounting to one hundred fizvernas, be nearly diféhargecj, but
five fuvernas remain due, the fenfe of the text is, zbat fo long as that remain
unpaid, the pledge fhall be retained. No law directs, that the half or quarter of
the pledge thall be reftored. On the other hand, in the foregoing glofs on
the text cited from VR Yn4spaTi (CII), it is not pofitively ordained, that it
may not be reftored. But this feems a great difparity. Ifany particular prac-
tice fubfift in certain countries; it fhould be deemed fatisfactory. This thould
be held by the wife. In fac, it follows from the condition ftated in the text
of VR'TmaspaTI above cited (CII), ¢ againft his will,” that the pledge may
be reftored if the creditor confent, and fuch confent is proper in this cafe;
fince the ufe of a pledge adapted to a large {um is improper, when a{mall

fum only remains due.

How is the principal or the intereft liquidated from the ufe of the pledge ?
The form may be thus ftated : when arable land has been mortgaged, and
a debt contracted, in the month of NSrgvana, the produce being gathered in
the month of Pau/bz, and theintereft due from >Srdvana to Mérgafz’;jlaa* be-
ing liquidated from the price of that produce, if the amount exceed the inter-
¢f?, the principal may beliquidated ; if it be deficient, payment will be saken
from the value of the produce obtained in the following year. If it be an-
nually deficient, the pledge may be enjoyed for a longer time than fix years
and eight months, even until the intereft be fully difcharged: afterwards,
on payment of the principal, the pledge fhall be delivered up. But when the
exall amount of intereft, neither more nor lefs, is obtained from land in the
month of Jyai/s¢’ha (the debt being contraéted on the mortgage of inhabited
ground, the rent of which is payqéle in that month ; aperiod of thirteen years
and four months muft be completed: in that cafe the debt is difcharged with
intereft, on receipt of halfor a part only of the amount of rent for the cur-

yent year.

Tais occursin the cafe of legal intereft at the rate of an eightieth part of
the principal. But the ufc of a pledge, until the principal fum be paid
from other funds, occurs in the cafe of intereft by enjoyment. If the prin.

cipal be paid in the month of Fyas/hi’ba, the rent of the mortgaged ground

* Mgrabsyana,
Zz muft
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fnuft bé received in due proportions by both parties.* As a pledgee may 1*”\‘, l
feceive the whole rent in the month of Paufba, when the owner, contra&#
ing the debt in the moénth of Cdrtica, mortgages land which affords annual
rent in the month of qutjbzz, but fhall receive the proportion of rent for two'
months ; fo, if payment be made, after fome years, in the month of “Sra-

wana, he fhall receive the proportionate rent for feven months of the curs
rent year'; that is feven parts of the whole rent divided into twelve parts.;
But. if he receive the whole rent, inadvertently, in- the month of Paufba
of the firft year, then deducting a fum fufficient to difcharge-thé intereft, -
the furplus fhould be applied to liquidate the principal. 1In fuch‘circut'n-. '
ftances, the principal being annually diminifhed, it is fully liquidated ina
thort period. If the land cannot yield fo much rent in a fubfequent year,
the debtor muft make good the fum from his own funds in conformity with
the agreemient. If it produce a furplus, that muft be applied to the liqui-
dation of the principal ; and intereft fhall not fubfequently be paid on that
part gf the principal,

YT, if the agreement bore, that the pledge fhall be enjoyed until the
principal be paid, the fame rule prevails in the cafe of a mortgage of inha-
bited ground ; for, fince rent fhould be daily receivable for the occupancy of
the - ground, it is proper, that the creditor fhould receive the rent accruing
from  the date of the loan. If landor the like be mortgaged, which yields
rent on account of the produce, receivable by cuftom on a day certain,
and ‘if the payment be fettled for the month of Paufba, then, although the
whole rent for that year would otherwife have been received, yet, if the debt
‘be paidin the fubfequent month of Md'rgasir/ha, it appears from the reafon of
the law, that thepreditor fhall not receive the rent of that year ; fince a day
has been fet for the payment of rent on account of produce, and the land was
pofleffed by the creditor on that day in the year when the loan was made; but
had been redeemed before that day in the year when the debt is paid.
Still, however, as an inconfiftency would occﬁr in praflice, becaufe no in-
tereft would be received, when a debt, contraéted on the fecurity of fuch a
mortgage in the month of Ma’gba, was 'difcharged in the earlier month of

' Bxuvu the full amount of intereft was realized in the eighth month of the feventh year.

- MrgaSirfba,



