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Is it not impoffible there fhould be intereft different both from intereft 

Upon intereft and the reft, and from intereft at the rate of an eightieth part 

and fo forth : how can an explanatory precept have been delivered forbid

ding other forts ? I f  a man have contracted a debt, at the time of harveft, 

for the fupport of his family, and have hoarded a large quantity of grain ; 

and, the price happening to be greatly enhanced, fhould the creditor at the 

time o f repayment fay, “  the price o f grain, which was purchafed by thee 

with my money, was doubled in five months, pay me therefore double the 

principal befides intereft t h e r e o n t h is  explanatory precept is intended to 

prevent fuch a tranfa&ion. It is accordingly ufual, in fome diftrifts, for 

lenders, who defire greater profit, to require from the borrower a ftipula- 

tion for the current price in the month of ''dfh&d'ha.

I f fuch be the meaning, what is the fcope of the text of M enu  above 

efted (XLII) ? It is a rule for intereft on a debt contracted without an agree<* 

merit fo r  intereft; for, if  a debt fo contracted remain long unpaid, it bears 

intereft. This will be particularly difcuffed in another place (Section III).

The text is an anfwer to the queftion, whether intereft fhall in this cafe be 

taken at the rates prefcribed by the law, or in the form o f ftipulated inter-* 

eft, fcdritd .J and the like : intereft beyond the rates prefcribed by the law, 

which fuggefts the mode of fubfiftence by moneylending, is invalid. 

Though alked by the lender, it fhall not be obtained. A  reafon is given; 

becaufe the wife have declared thofe rates, as fixed by the law, the proper 

vvay of lending: hence a creditor o f the fervile clafs is entitled at moft to 

five in the hundred.

I f the rate fixed by the law be the only proper way of lending, is not 

ether intereft, even though promifed by the debtor in a time o f extreme 

diftrefs, invalid? Therefore does the fage add, “ different,”  Here again 

fixed rates muft be brought forward; “  different from the rates fixed by 

mutual confent o f lender and borrower. ” Intereft different from that, 

and exceeding the legal rates, is invalid. Such is the fenfe of the text 

(X LII). After how many days does a debt, which remains unpaid, bear 

intereft? It is anfwered; “  let no lender receive intereft arifing from a 

debt, which has not exceeded one year.” O r the negative, may be under-

0 flood
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flood in the phrafe, “  take intereft which is unapproved f t  and the fenfe 

is, “  let no lender receive intereft unauthorized by the law.”  What is that 

mterejl ? To this queftion the legiflator replies, “  intereft upon intereft & c.” 

and the negative here denotes the immorality o f fuch conduB. Confequently, 

fhould a creditor be defirous of receiving intereft unauthorized by the law, 

fuch as intereft upon intereft and the like, he can receive it, but he commits 

& moral offence. Accordingly V R  i h a s p a t i  declares it reprehenfible 

(X X X V  7). This interpretation is confident with the opinion of C ullu'-  

Ca b h a t t a , and Ihould be admitted. Ultimately there is no difference.

It fhould not be obje&ed, that whatever interpretation has been deliver

ed by ancient authors, that only fhould be admitted ; becaufe an opinion 

not matured cannot be well adopted. There is no proof to fupport their 

interpretation. Nor Ihould it be faid, this text is fufficient authority. It is 

evident, that the text admits of another interpretation : and it muft remain 

a doubt what interpretation fhould be eftabliflied, fince their comments are 

difcordant. Nor fhould it be objected, what proof is there to fupport the 

interpretation propofed ? It is a fufficient argument, that the text may coin

cide with the rule of Vishnu ( L I I ) ; for it is a maxim in logick, that pro- 

pofitions ought not to be feparated in fenfe, when their coincidence is poffi- 

ble. Nor fhould it be affirmed, that V i s h n u ’s rule may be otherwife 

explained. It is a maxim, that an obvious meaning is to be preferred to a 

forced conftruilion : it would therefore, fay thefe lawyers, be irregular to 

explain it otherwife.

O n this expofitioti o f  the law, cayicd  is of two forts ; the cayicd o f V y a ' s a  

and the cayicd of N a' r e d a . The fir ft, noticed by V y  a s a , by V r ih a sp a - 

t i , and by Y a j n y a w a l c y a  alfo according to the T)ipacalica, is in the 

nature of a ufufruft ; but diltinguifhed from intereft by enjoyment, in the 

manner already ftated : the ufe o f a pledge is intereft by enjoyment 

(X X X V II 3) ; the benefit arifing from the labour of a Have or the like, not 

pledged, is {cayicd) corporal intereft. When the agreement runs in this 

form, “  this cow fhall be milked by you one day in each month, and that 

fhall be the only intereft on the debt,” fuch intereft is named cayicd. Since 

there is no contrail of hypothecation, it is not the ufe of a pledge. The 
' owner
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owner'may pledge the fame cow to another creditor j and he may pay the 

intereft otherwife: and another chattel may be required as a  pledge for the 

fame debt, to give confidence to the lender.

A gain ; a debtor may himfelf work two or three days fo r  the beneft o f  his 

creditor. In that cafe alfo, th e benefit o f  h is labour is the intereft named cayica. 

Here the word ( cay a ) “  body” is indeterminate ; and the ufe of a boat or the 

like for the tranfport o f goods, in lieu of intereft, is alfo cayica: and that muft 

be allowed, fo long as the principal remain unpaid (X X X V  6).

W hen  the benefit arifing from the labour o f  a fiave has been fettled as cayica  

intereft; and that Have, through indolence or inability, performs no 

labour, but pays money equal to the value of his labour, fliould that 

money be received as intereft or not ? and, if  i.t be received, under what 

dcfcription of intereft does it fall ? It is anfwered, the money is merely an 

equivalent for his labour; it fliould be received and confidered as cayica  

intereft.

I f a moneyed man tell fome merchant, “ receive a hundred fu v ern a s  from 

me, and trade with them ; whatever be the profit, one half the refidue, after 

paying me intereft, muft be delivered to me, and thou {halt take the other 

half for thyfelf : but, i f  the capital happen to be loft, the lofs fliall be foh>

Jy thine, and I fliall recover the whole principal from thee." On thefe terms 

the loan js advanced.; and the man afls accordingly. Is money fo 

advanced a loan or not ? I f  it be a loan, is the moiety o f the profit, which is 
receivable by the creditor, intereft or not ? It is faid, fince both the req u iftes o f  

a loan, the continuance of the creditor’s property in the money len t, and the 

receipt o f  a gain, have place in that contra#, nothing prevents its being 

deemed a loan : however, the moiety of the profit, which is receivable by the  

creditor, is not intereft, but profit arifing from commerce.

W h a t  exertion for gain is, in this cafe, made by th e lender ? Any mer

chant tells a publick officer, ** you muft prevent the exa#ion o f exorbitant 

duties payable at wharfs and the like ; in confideration o f which, I will give 

you a quarter of my profits as in this cafe the prote&ion, afforded,by that

U officer
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officer againft the exadtion of exorbitant duties, is the exertion, for which 

he receives a quarter of the profits, fo, in the firft cafe, the aft o f furnifti- 

ing a loan as a capital for trade* and the ftipulation then made, conflitute 

the exertion on the part of the lender. Or, in both cafes, the money paid  

is fimilar to gratuitous prefents of bread, fruit, mangoes, fifh and the like : 

it is not cay i'ca arifing from the perfonal labour o f  the borrower ; nor intereft 

o f its own nature arifing from increafe o f flock ;  for that is not named in the 

law as a fpecits o f intereft, nor is it deferibed under any other kind o f in- 

tereft.

I f the merchant trade in tila, gold or the like, and the lender receive from 

the merchant half the tila, gold, or the like, gained in commerce, in that

[ cafe, fince the merchant is independent, the lender’s ownerfhip is the only 

motive for the delivery of the thing. The delivery and receipt are confe- 

quently civil adts ;  and the receipt is no acceptance of things beftowed for 

religious purpofes. Theie is no confequent fin in receiving thofe things. 

Thus fome expound the law.
P  P T ' ' ! i /; i f - *  > .

VII. The fev era l expojitions confidercd.

B u t  if  the merchant fraudulently withhold the moiety o f the profit, he is 

a promife-breaker, and {hall be compelled by the king to deliver it. This 

Creditor,' however, exadts more than legal intereft from the debtor’s necefit- 

ties. But intereft, which is exadled at the plealure o f  the lender, whether 

at legal rates, or in the form o f ftipulated intereft and the like, i f  it be un

received for fome time, can only be taken to an amount fufficient to double 

the principal.

I f the money be advanced on thefe terms, “  take - from me a hundred 

fuvernas, and trade with them on our joint account, but intereft muft be paid 

m e t h a t  commerce is carried on on account o f both parties, and the {hares 

muft be fo diftributed, as may have been agreed. But, i f  the lender add, 

Ihould the capital happen to be loft, the lofs {hall not fall on me,” and 

the merchant acquiefce in thofe terms, the whole lofs muft; be borne by him,- . 

through the exigence of his affairs, ’which compelled him to accept Juch term s: 

but, i f  his affent were extorted by force, the lofs {hall not be borne by him } 

this method is confiftent with the reafon of the law. I n
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I n tl*e cafe fuppofed, i f  the merchant, who borrows the money, trade 

in fait, lac, or the like, with or without the knowledge of a Brahm ana who 

lent tne money, the fin falls on that Brdhmana according to the circum-

ftances c f  his knowledge or ignorance o f  the particular trade carried on. This is 

a  demon ftrated rule.

O n the doubt, whether it be money advanced for commerce, or money 

knr, it is faid; one half is a loan veiling temporary property in the ufer, and the 

other half is money advanced for commerce. Hence there is, in this cafe* 

trade in paitnerfhip, and a combination of debt and commerce : to receive 

intereft on the whole fum, without a previous agreement, would be there

fore contrary to law. But, i f  the lender delivered the money with this 

flipulation, “  the whole fum fhall be a loan in thy hands, and it fhall pro

duce to me half the commercial profit,*’ there, fince the two a61s (of ad

vancing a fum for trade and delivering it as a loan) are incompatible, the 

conti a£t o f loan Hi all prevail,* for the property of the former owner is di

verted hythat acl. He {hall not therefore receive half the commercial profit, but 

intereft on the whole fum : o f the profits o f trade fo much only, as the mer

chant may Voluntarily give, can be received by the lender. If the capital hap

pen to be loft, whether the exonerating claufe (“  i f  a lofs happen, it fhall not 

fall on me,” ) beexpreffed in the agreement or not, the lofs does not fall on the 

creditor, but on the debtor alone. But, ifan  agreement were made forthe pay

ment of half the commercial profit by the debtor, it muft be paid to fulfil the 

agreement, as abovementioned. This has been fufficiently explained.

T he cayica of Na/reda fhould be explained, as in the glofs o f Chan
c e  s w a r a , from the fenfe o f the word ^saswat, repeatedly, or again and 

again. Or the method, approved by Hela 'yudiia, the M itacjhard, 

M is r a  and others, may be followed: thus edyieu is intereft payable daily $ 

and the word''sa&wat fignifies long, as in the example (t 'saiwatih fetndh, 

many years,” and in other inftances. According to VrI haspati, it is in

cluded in the de'eription of hair-intereft, and muft be paid fo long as the 

principal remain undifeharged. In the text, it is particularly mentioned,

“  at the rate of a pana & c.” (X X X V I 2) to remove the doubt whether in

tereft ftiould be received daily at the proportional rate o f an eightieth part

by
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by the month: more or Iefs than that rate is therefore taken as hair-intereft; and 

fuch is the current pradice. This being the cafe, the cdyicd of Nared a , 
as explained by Chande^ wara, falls under the defcription o f (cdritd ) 
ftipulated intereft.

*

W ere it ifo, would it not be unpaid; for the text o f Ca/tyaV ana ex- 

prefles, “  in no other cafe whatever muft ftipulated intereft be paid “  

(X X X V II 3) ? Payment being requifite when the period, fo r  •which the 
fum  was lent, had elapfed, the debtor’s inability to make immediate payment 

occurred as a circumftance o f  diftrefs. Therefore intereft then fettled, as the 

c o r f deration o f  forbearance, muft be paid, though it be ( cdritd)  ftipulated in

tereft. But greater intereft, promifed before the period had elapfed, inconi 

fequence of menaces, need not be paid.

But calica is regulated by the rate of an eightieth part and fo forth* 

with or without an agreement, it is intereft receivable month by month, on 

the concurrent opinions of many authors. According to this interpretation, 

i f  a creditor be defiirous o f receiving his intereft on a loan, o f which the inter-* 

eft has not ceafed becaufe it has not yet equalled the principal, he muft take 

{calico) periodical intereft. In that cafe there is no limitation o f a fub- 

fequent period, beyond which interejl may not be received ; a diftin&ion af- 

fumed by H gLA yuoH A . Here it fhould be noticed, that the word “  month** 

is merely a general inftaqce: accordingly Menu ftates periodical intereft 

generally. Hence that intereft, which is receivable every half year, is alfq> 

called . Confequently whatever intereft is received from time to time, at 

Ihort periods, before the debt is difeharged, is cdlicd. But this intereft may 

be included under (cd ritd ) ftipulated intereft. However, \ric'hdvrU dhi 

which ought to be received day by day, but in fome inftances is paid by 

debtors to creditors for many days at once, to fave trouble, is not (cdlicd) 

periodical intereft. T h c cdritd  o f Ca' tya' yana has been fufficiently ex
plained.

I t Ihould be remarked, that intereft at the rate of twenty in the hundred, 

payable by feafaring traders and the like, and at the rate of ten in the hun

dred by thofe vvIiq travel through vaft forefts and the like, is (cdritd) ftipu

lated
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ty in the hundred and fo forth be deemed carila  as this is defcribed by 

N a r e d a  (X X X VI 3), fince C h a n d e ’s w a r a , in his glofs on the texts 

concerning thofe rates of intereft, mentions, that intereft at the rate of twen

ty in the hundred and fo forth muft be paid, even though not exprefsly 

promifed by feafaring traders and the reft when the loan was received ? As 

intereft at the rate of two panas a month for one filver coin, though not 

exprefsly promifed, is paid by the immemorial cuftom of the country (on 

the ground, that intereft, formerly fettled by certain debtors exprefsly pro

f il in g  it to their refpe&ive creditors, is confrdered in pra&ice as ftipulated 

intereft, and is therefore now valid by tacit confent, though not fpecified 

by an individual borrower, and is adjudged by arbitrators quoting fo r  their 
authority approved ufage;)  fo, in this cafe, the text (X X X II) is cited as 

proof of cuftomary intereft. Elfe law muft be eftablilhed on another foun

dation than fcriptural authority.

Accordingly Menu does not fpecify the rate o f twenty in the hun

dred and fo forth; but fays, “  whatever intereft ffiall be fettled by men 

well acquainted with fea voyages & c.”  (X X X III). Confequently this fenfe 

is deduced from  the tex t;  fuch intereft only, as is fettled by merchants, {hall 

be paid: i f  the party himfelf have not ftipulated the rate, that intereft only, 

which has been promifed by former borrowers, as inftanced by Y a' jn ya - 
walcya (X X X III), muft be paid. In the text o f Na' reda (X X X V I 3) 

the word “  debtor”  muft be conlidered as denoting any perfon who con- 

trafls debts and follows the praftice derived from the example o f  eminent 
perfons.

W h a  r  is the rate for thofe who do not traverle the ocean, but crofs the 

Sindhu and other great rivers ? It is anfwered, they are travellers by dan

gerous routes (explaining “  cantdragdh”  in a general fenfe, inftead of re- 

ftridting it to travelling through vaft forefts) ; they muft therefore pay ten 

in the hundred. 1  he meaning is this; fuch as travel by difficult roads, where 

life is endangered, neceffarily obtain greater profit, and therefore pay higher 

intereft* but thofe, who voyage by fea (a ftill more difficult route, in the 

higheft degree tremendous, where life is expofed to the utmoft danger,)

W  tranfporting

' c°teox \  - . . - ‘ ■
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tranfporting large cargoes with great trouble, certainly obtain flill greater 

profit j twice as much fhould therefore be paid by them. When no fpecial 

agreement has been made rsfpefting the rate of intereft, what fhould be re

ceived from thofe traders, who neither travel by dangerous roads nor traverfe 

the ocean, but buy and fell in their own country ? Intereft at the rate pre- 

fcribed by the! texts which fpecify an eightieth part by the month ;  for this 

text (X X X II) cannot be extended to a general fenfe. But if they promife 

to give intereft, then indeed fuch intereft fhould be paid (X X X III). Since 

C handiTswara expounds the phrafs in this text, “  men well acquainted 

with fea voyages,” as a mere inftance fuggefting a trader in general, that 

general fenfe is the ground of this inference, coinciding with the latter part 

o f  the text of Y a'jn y a w a l c y a , “ or whatever interefl has been flipulated

by them” (X X X II).

I f merchants, whether trading by fea, by dangerous routes, or in their 

own country, receive a loan from a moneylender, with or without a fiipu- 

lation for high interefl, in expectation of great profit j but if they be after

wards accidentally difabled from travelling for the purpofes of commerce, and 

remain at home, or die ; in that cafe with what interefl fhould the principal 

fum be received by the creditor from thofe perfons who have been thus una
ble to trade, or from their fons ? It is anfwered, that fometimes thofe, who 
travel through vafl forefls, remain afterwards at home ten or fifteen years $ 
when they borrow for the occafions of bufinefs, without flipulating the rats 

of intereft, it would be inconfiftent with the practice of good men, to require 

from them payment of ten in the hundred. By “ thofe who travel through 

forefts,” fhould be underftood “ thofe who attually perform a journey 

through forefts:” fince there is no journey then performed through forefls, 

interefl at the rate of ten in the hundred fhould not be paid. So, in the cafe 

propofed, fince there is no aCtual performance of a journey by dangerous 

routes, ten in the hundred fhould not be paid, but interefl at the rate of an 
eightieth part and fo forth. But where the merchant actually travels 

through vaft forefts, fince the whole tranfaCtion, from his refolution to un

dertake the journey, until the conclufion of the journey, is conducted by 

him with that view, a debt contracted by him, even before the journey be 

actually undertaken, is contracted by one, who aclually performs a journey by
dangerous
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dangerous routes; in that cafe, therefore, payment o f ten in the hundred 

is legally required. Seafaring, “  Samudra,”  here bears its regular fenfe, as a 

derivative from the noun (Sam udra) fea; and a limilar expolition is efla- 

blifhed from its affociation in the text (X X X II), “  fuch as traverfe the 

ocean, twenty in the hundred.”

If the interefl have not been fettled, legal interefl only fhould be taken; 

i f  it have been fettled, a limilar expofition is eflablifhed from the im

port of the words “  well acquainted with fea voyages, and with times 

and with places,”  in the text of M e n u  (XXXIII). Therefore, in this cafe 

alfo, interefl at the rate o f an eightieth part and fo forth ought alone to be 

paid; but interefl promifed by the debtor mull be paid (X X X V II). How

ever, if  it be promifed through compulfion, it need not be paid; as fhown 

by the fequel of the fame text (X X X V II 2). But, when men travel for 

the purpofes o f commerce, fuch interefl, though promifed through com

pulfion, muff be paid ; elfe the defeription flated in the text (X XXIII) 

would be unmeaning, “  men well acquainted with fea voyages.”

Is it not true, that flipulated interefl need only be paid, when promifed 

in a time of diflrefs (X X X V II); yet in this inflance, the borrower expe

riences no diflrefs; on the contrary, it is a time o f exertion for gain. 

How then can it be intended by Ca' tyayana , that interefl, pro.mifed in 

fuch circumflances, fhould be paid ? ‘The objection is not well founded;

a time of extreme diflrefs” is mentioned by way of illuftration ; elfe, 

fhould a man receive a loan from a moneylender, on a flipulation of more 

than regular interefl, to accomplifli the conflrudlion of a houfe or the like, 

which he is anxious to erect for the fake o f  rew ard in a higher world, he 

would not pay fuch greater interefl, becaufe it was not flipulated in a time of 

extreme diflrefs; but he, who promifed greater interefl for the fake o f per

forming his father's obfequies, or celebrating his daughter’s nuptials or the 

like, mufl pay i t : which would be contrary to reafon. The opinion o f 

C h a n d e  s w a r a  and others is therefore accurate, that C a ' t y a v a n a  only de

clares undue that interefl, which has been promifed through compulfion.

W h ere  a trader, having promifed, or not haying promifed, greater in

terefl:

/ si# *- • co i^ \  ’ ' : ■■ ‘ '• ■
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tereft through compulfion, traverfes forefts or feas, in expeNation of great 

profit, but fuch  great profit happen not to be obtained, what intereft ftiould in 

that cafe be paid ? It is ftid, whether great profit have been obtained or not, 

the journey through forefts or the like is performed ;  therefore intereft at the 

rate of ten in the hundred and fo forth, or any intereft which has been pro- 

mifed, muft in'fuch a cafe be paid. A ll this is deduced from the expofition 

o f  the text. But in fa# the fettled rule ftiould be argued from the immemo

rial cuftomof the country.

W heel- interest is explained by C hande swara ; where the debtor, 

unable to difcharge the arrear o f intereft, promifes to pay it with intereft ,* 

that intereft, which is fo promifed, is (chacra vrlddbi) wheel-intereft. It 

Ihould be understood, that, i f  the creditor, aftually receiving the amount 

of intereft from the debtor, at the very fame time lends again that very Turn 

to the debtor, it is not wheel-intereft ; for the amount of intereft becomes, 

in this cafe, a principal fum. Accordingly it is faid, in the following text 

o f Menu, “  He, who cannot pay the debt.’1

X LV III.

M enu:_H e, who cannot pay the debt a t th e f i x e d  tim e,

and wiihes to renew the contraft, may renew it in writing, 
w ith  th e c re d ito r ’s a jjertt, if he pay all the intereft then due.*

F or, if he pay the fum into his creditor’s hands, and having torn the for
mer writing and executed another writing, receive the famefu m , the phrafe,
“  may renew it in writing,” would not be employed. Since the debt is dif

ferent from the former debt, the writing is then executed for the debt then 

contracted, without connexion with the former writing. But, if  he do not 

difcharge the fum, he renews the contra# in writing for that fame debt with 

intereft, after cancelling the former writing. I f  an artful creditor, himfelf, 

deliver other money into the debtor’s hands, and bid him pay the form er  

debt, and the debtor do fo, furely in that cafe it is not wheel-intereft; inter

eft upon intereft ftiould only be confidered as valid, when no fuch artifice

* See CLV1I, where this rerfe is again cited.
is
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is praftiled. This fhould be determined by the wife. Other points will he 

Hated in the chapter on the recovery o f debts.

It has been mentioned more than once, that hair-intereft is interejl re

ceivable day by day, in confequence of an agreement in this form, “  I will 

pay it daily.” Intereft by enjoyment is the ufe and benefit of a pledged 

houfe and the like (X X X V  5): “  the rent, or ufe and occupation, o f  a houfc, 

and the produce (fa d a s ) o f  a fe ld ,” according to the literal fenfe o f the 

verb ''sad, cut down or reap; as remarked by Misra. It fhould not be 

objected, that intereft by enjoyment-fhould be included under cayicd, be- 

caufe Vya 's a intends a generick defcription (X X X IX ). W hy then is inter- 

eft by enjoyment fpecially mentioned by Catya yan a  (X X X V II 3) 

under another name, “ ufe of a pledge?”  and why are cayicd and bhoga- 

labha feparately mentioned by Vft ihaspati (X X X V j ? but fages cannot 

be cenfured for the exercife of their U gifative authority in making a dif- 

tinftion, for the fake of the rule to be delivered, that a pledge is not releafed, 

fo long as the debt be not wholly difcharged. Corporal intereft, hair-intereft, 

and intereft by enjoyment muft be paid, fo long as the principal remain un

liquidated (X X X V  6). I f  the payment of hair-intereft happen to be dif- 

continued at the end of a few days, or i f  the corporal intereft be not receiv

ed, or if a pledged field or the like be damaged by the aft of God or the 

k in g; in fuch cafes, when the debt is afterw ards liquidated, hair-intereft, 

calculated from the date o f the loan, muft be paid; the value of corporal 

intereft muft be made good; another pledge muft be delivered for ufe and 

occupation; or, if  the debtor do not deliver another pledge, the value o f  ufu- 

fruft muft be made good. A  full explanation of pledges may be feen under 

their proper head (Chapter III).

I f fuch be the cafe, does it not contradift the text o f  Menu (X LIII) j 

for the inferible fenfe of the law is, that a creditor fhould not receive more 

than double the principal paid at once ? N o ; for the original period for 

the receipt o f hair-intereft is the cloje o f  each fuccejjive day: the text is only 

applicable to other cafes. Is it not feen, in fome countries, that hair-inter

eft is not received fo long as the principal remain undifeharged; but is only 

received for a flipulated period, or for a certain number o f days? T o  re-

X  concile
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toncile this apparent difficulty, the text of N a ^ e ^a  is adduced; “  but the 

rate, cuftcmary in the country, where the debt was contracted, may be 

different”  (X L V ).

If a debt have been contracted on a promife of hair-intereft; and half 

the principal have been difcharged at the end o f  a long period, what kind 

of intereft is afterwards adjudged ? It is fit, that half the hair-intereft 

Ihould be paid; for it is not proper, that the whole intereft be ftruck off 

when the whole principal is not difcharged, nor that the whole intereft be 

paid, when fome part o f the principal has been difcharged: and in the cafe 

of corporal intereft alfo, if the ufe and profit o f a female buffalo affording 

much milk, or of a horfe or the like carrying great burdens, have been 

affigned as cayica intereft, in that cafe, a part of the principal being liqui

dated, the debtor may affign the ufe and profit of another milch buffalo or 

of another horfe or the like, and not allow the profit o f that horfe and buf

falo; for there is no law  to (how the neceflity of allowing the ufe and profit 

o f the thing originally affigned.

B ut, in the cafe of (a d ’hibhcga) a loan on the ufe of a pledge, a debtor 

cannot obtain the releafe of the pledge however valuable, fo long as the 

principal remain unliquidated (CII). For this reafon, corporal intereft and 

intereft by enjoyment have been diftinguifhed : and the diftinCtion is well 

explained as confifting in the exiftence or non-exiftence of a contract of 

hypothecation.

W here the harveft is fixed as the period of a loan in grain, under the 
ru leof Ha' ri' ta (X L IV  2) as expounded in the R etn a ca ra , the creditor can 
only receive double the principal in k in d ; intereft therefore cannot, in this 
cafe, be received at the rate of an eightieth part and fo forth, becaufe theg£- 
n eral law for an eightieth part is oppofed by the fp e c ia l rule of Ha r i t a . 
This inference fhould be queftioned ; for fuchis not the meaning of the R e t-  

n a ca ra ; the rule of Ha'ri'ta  is there inferted under the head of (c a r ita ) fti- 
pulated intereft; and ftipulated intereft does not exclude the rate of an eigh
tieth part and fo forth : for the grounds of excluding the rate of an eigh
tieth p^rt and fo forth, another authority than fcripture mull therefore be

eftablifhed.
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eftablifhed. The rule of 11 a  " i t  a Ihould for this reafon be confidered as 

relating to ftipulated intereft regulated by the practice prevalent among 

former eminent petfons; not as eftablifhing a rate for intereft, on his own 

authority. Accordingly, fhould any trader borrow grain on a ftipulation 

for intereft at the rate of an eightieth part and fo forth, and felling it con

duit commerce, even that is a fit tranfaftion .

H ow then fhould the text of N a'r e d a  (X L V ) be applied ? For it is 

thus expounded according to the R etnacara: 1 this rate o f intereft, an

eightieth part of the principal and fo forth, is univerfal, becaufe it is autho

rized by the law ; but a rate, fixed by the immemorial cuftom o f a country, 

is different therefrom, and is not univerfal ,* for fuch local cuftom only fub- 

fifts in particular countries : accordingly in fome diftri&s grain is currently 

received back with an advance of half the principal; in others, with a quar

ter : but, if  it were the cuftom of countries, that twice the principal alone 

fhould be accepted, it would be fo in all countries.' ’This objection is not well 

founded;  the particular practice of one country is ftated in the rule o f H a - 

r i t  a ; not an univerfal rate.

Grain doubled at the harveft is not the higheft limited intereft; but is 

either legal, or ftipulated intereft, according to the opinion which may be 

follow ed. The higheft intereft fa t e d  trebles the principal; that is, fojjnuch 

as trebles the principal is the higheft allowable intereft. “  So, o f wool and 

cotton ;” that is, on thefe, as on grain, fo much intereft, as trebles the 

principal, is the higheft; allowable intereft; and intereft doubling the princi

pal is different.

“ W ool or hair of fheep and the like in anfwer to the queftion, when 
is the principal doubled, fince there is no harveft of wool ? the fage adds,
“  in one year” (X L IV ). In regard to fibres of grafs and the like it is alfo 

the fame: “  in one year” is underftood; and grafs and the like are alfo 

fimilarly doubled in one year; and fome hold, that the higheft: intereft- on 

grafs and the like is eight fold of the principal. But others think grafs 

and the like are increafed eightfold; and bear intereft no longer than until 

the debt be made oftuple : fuch therefore is the higheft intereft* on thefe

articles ;
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articles j and the word ** fo” is not extended to this part of the text, to de~

Clare that intereji on grafs doubles the principal in one year. This is founded 
on the coincidence of the text with that of Vrih aspati (L X V II) ; for 
“  length o f time” there denotes the higheft limit o f  intereft. W hy the 

text (X L IV ) is expounded by Chande'swara, “  on grafs and the like 

the intereft 'is eight fold for one year,”  may be queftioned.

In practice the receipt of grain doubled at the time of harveft is very 
reprehenlible. Its partaking of the nature of (cdrita) ftipulated intereft is 

the ground of this notion, fince no other grounds of it are perceived. Or 
intereft on grain doubling the principal at the time of harveft is named ufury.

X LIX .

N a'reda: —  B ut the rate o f  intereft, which has been men
tioned, is confidered as ufury on grain.*

T he meaning of the text of V r ih a s p a t i  (X X X V  7) is this,* **the 

ufe of a pledge after twice the principal has been realized, and the other 

two cafes there ftated, are ufurious;”  this is one proportion: that ufury 

is reprehenfible, is another propofition cf the text. Confequently, the receipt 

o f  grain doubled in onefeajon being ufurious, it follows that it is reprehenfi

ble. 0 But the receipt of intereft at the rate of an eightieth part and fo forth 

fhould be held blamelels, by reafonof the practice eftablifhed by eminent per- 

fons; and intereft on grain, doubling the principal, appears to be fcdritd) 
ftipulated intereft; elfe it would be exclufive of the fix forts of intereft pro

pounded by f  ages.

U nder  the term “  grain” peafe and the like, as well as barley and the reft, 

are comprehended; for A m e r a  fays, “  peafe and the like are grain in the 

pod; and barley and the reft, are grain in the ear.”

I f thofe, who travel through forefts and the like, borrow grain, at what rate 

fhould intereft be p a id ?  Whatever intereft they fettle, fuch intereft only fhould

,  * T he hft hemiftich of a text which is again cited, v. LVIII 2,

be
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be paid (X X X III). Bat, if  no intereft be fettled, then indeed, fince there is no 

law for the receipt of more than double the principal, intereft only doubles 

the debt. It fhould not be argued, that the text of H a Ri t a  (X L IV ) or

dains twice or thrice the principal payable only by fuch as traverfe forefts 

and the like. No author has fo explained the text; but; without fpecifying 

the eightieth or other legal rates, it marks the intereft ufually paid by all per- 

fons on loans o f  grain.

Som e  lawyers remark ; when a man has borrowed grain to be repaid two 

fold, but is unable to difcharge the debt at the time of harveft, and, the debt 

long remaining unpaid, if  arbitrators adjudge the payment of three times the 

principal, at the current price of a particular month, together with intereft* 

in that cafe the trebled principal is fuggefted by the texts of Ha r i t a  and 

others (X L IV  See.) } the valuation is grounded on local cuftom ; and the in

tereft is compound intereft : but if they adjudge payment of four times the 

principal with intereft, the quadrupled principal is fuggefted by the text o f 

Vrxhaspati  (L X III).

Y e t  in fad: all this depends folely on local cuftom j for the text o f H a”r i ‘’-  

TA, a nd that of V r 1 h a s p a t r, propound the higheft legal intereft. A t the 

fit period for limited accumulation of intereft, whether three times or four 

times the principal be then received, the intereft is legal' but the receipt o f 

compound intereft, antecedent to a promife from the debtor, is not author 

rifed by law. The fit period for limited accumulation will be declared under 

the title of limits of intereft.

A d m i t t i n g  that compound intereft is reprehenfible by general 

law or local ufage, f i l l  the text ( X X X V  7), which declares ufurious fu rther  

benefit after the principal has been doubled, intends loans in gold or the like ; 
for, fince the higheft accumulation of intereft on clothes and other commodi
ties is declared to extend to three times the principal and fo forth, it is wrong 

to cenfure the receipt of three times the principal in fu ch  cafes.

A  Br&hmana afks a loan from another Brahmana, and the lender* exacting a 

ftipulation for intereft at the monthly rate o f a pana in a puranat delivers the

Y  loan;
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loan; and the other pays the debt within the year; is the receipt of fuch 

intereft, in this cafe, reprehenfible or not ? It is laid, the receipt of fuch inu 

tereft is evidently immoral, iince (carita ) ftipulated intereft itfelf is immoral, 

according to the glofs of C u l l u c a b h a t t a  on the words “  any intereft 

which is tmapproved” ( XLI )  ; and it is held fo by M i s ra , becaufe the 

borrower is opprefled by the exa&ion of exceffive ftipulated intereft and 
the like;

P e r i o d i c a l  intereft and corporal intereft are alfo termed immoral by 

C u l l u c a b h a t t a : how does that apply; for, if the borrower difcharge 

the debt within the year and pay fuitable intereft, there is nothing blamable 

in the receipt o f  that interejl ? The anfwer is, under the authority of the text 

only; but it is not deemed immoral if received from time to time; and the 

text of Vr i h a s p a t i  is adduced to conned the fenfe," thawing the immo

rality of periodical intereft and the reft, in certain circumftances ; not of ftipu- 

lated intereft, ’which is univerfally cenfurecL Accordingly C u l l u  c a b h a t t a  

fays, “ ftipulated intereft is immoral, even though it have been freely  fettled 

by the debtor in a time of extreme diftrefs, and by the creditor through kind- 
tfefs.” It is confequently an improper proceeding of a lender; wilfully to 

violate the law and exad a promife of more than legal intereft. On other 

expofitions alfo, fince the rate of an eightieth part and fo forth is alone legal 

as the primary rate, the receipt of ftipulated intereft at any other rate is not 

laudable;

If a debt be contrafled with an agreement in this form; “ at the end of three 

months I will repay one coin and a quarter, lend me now one coin ;” the in-; 

tereft amounting to a quarter o f  the debt is ( carita )  ftipulated intereft; for the 

rate of intereft and period of the loan are fettled by the debtor. In the cafe 

propofed by C h a n d e R w a r a , intereft on a loan advanced with a previous 

ftipulation in this form, “  if thou wilt pay intereft during one year, or half a 

year or the like, then only will I advance the loan,” is alfo a fort of ftipula
ted intereft: for, in this cafe, there is a promife of pay ing a certain amount o f  

intereft at the rate of an eightieth part and fo forth. But in fa£t reafon fhows, 

that excepting the regular method of receiving the principal with fuitable 

intereft* every difingenuous proceeding is immoral.

*  VIII.
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VIII. On the ajjignment o f  bonds, & c.

I n fome inftances, a creditor has demanded his money from his debtor1, 

in thefe words, “  pay the debt of a hundred fu v ern as , which is due to me 

but the debtor has not been able to difcharge i t ; afterwards, the creditor, re

duced to poverty by the circumftances o f the times, or even without necejjitj, 

of his own accord, fells the written contraft for that debt to fome other per- 

fon: this prablice is not immoral j for it is not forbidden by the law, nor 

does it diftrefs the debtor.

T o  the queftion, what is fold in the cafe fuppofed ? The anfwer is this* 

not the mere written leaf, for it could not bear fo high a price, nor would 

the purchafer, on a purchafe of the written leaf only, be entitled to receive 

the fum listed in the writing. Nor is the debtor fo ld  ;  for the creditor has 

no property in the perfon o f  his debtor. Nor is the money, which has been 

Lnt by the creditor, fo ld ;  for his property in that money is already devefled; 

or, even though it be not wholly deyefted, the feller has not at that time an 

indifputable property therein. Nor is the money, which will beJu bfqu en tly  
paid, and which is receivable by the creditor, f o l d ;  for it cannot in fuch a 

cafe be money receivable by the creditor, finee the purchafer, not the fe lle r , 

will have property in the money, which will be paid by the prefent ufer or 

debtor. It is therefore held by fome lawyers, that the money, which will 

be paid by the debtor, is acknowledged as the tranlitory property of the len

der, but, in confequence o f  the price now received and of the agreement 

made to that effea ,  that property will be devefted, and transferred to the 

purchafer: accordingly a fale, confining in the receipt of a price, is now 

eftabliihed from the conferences which are to follow, by means of taking 

into confideration paft events:* and the feller has property in the price re

ceived ;  for, in confequence o f his prefent expectation o f a future receipt, 

the buyer alfents to the transfer of property in the price to the feller. But 

that is wrong ; for, lliould the debt be never a&ually paid, in confequence 

of the debtor s deceafe or the like, fuch a tranfitory property could not be

placcsT H *° 1 conceive> this alIudes> is more exprefsly ftated in other
logicians defnat admit “ 1 C°mp*etlon> exllls metaphyfically as a caufe of future events. Stria
not immedi uel f “  exlftence> and are therefore at a lofs to conned caufes and effefts

I’" '  .Tojolve the difficulty they have recourfe to the relation between caufe 
and cited, which they place, in philof: phica] arrangements, under the category quality. .

eftablifhed:
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feftablilhed : fince the money payable by the debtor is become null, the fale 

of it is alfo null, and the receipt o f the price would be therefore invalid.

W e think, that this is a fecondary fale of the promifc of payment, like si 

gift, or fale, o f m oral purity. Thus, after the receipt o f a loan, the len

der’s property being devefted, and property veiled in the borrower, the 

promife of payment is the only ground for the repayment of the loan when 

its period has elapfed; and that promife difpofes the debtor to give effefl to 

the creditor’s revivable property, through fear of incurring guilt by with

holding payment of the money due to the creditor, or in confequence o f a 

complaint preferred before the king or the like: in the cafe fuppofed, that pro- 

viife, bought by any perfon, would induce guilt in the debtor i f  he withheld 

payment o f the debt from the perfon who had purchafed the promife ; and 

exciting his apprehenfions of incurring fuch guilt, or by means of a fuit 

preferred before the king, or the like, it difpofes the debtor to give effedt 

to the pur chafer’s contingent property.

It  fhould not be obje&ed, that payment made to the purchafer would be a 

violation of promife on the part of the debtor who had faid to the creditor 

“  I w ill pay the money unto thee.”  It is a rule, that the reafon o f the law 

. extends to the reprefentative. There is no breach of promife in his paying 

the money to the purchafer, who is the reprefentative o f the creditor; as 

there is none on the part of him, who has promifed to give jewels and the 

like, and who pays their value.

W hen a held or the like is fold, an intereft of the nature of property, 

fimilar to the former owner’s property, is veiled by the fale in the other par

ty ;  but, in this cafe, by what fecondary notion of a veiled intereft, does it 

become a fecondary fale. From the fecondary notion of fomething produc

ing a lien on the guilt of the debtor if he withhold payment of the money, 

it is Jhown to be a  fecondary fa le . Confequently, liiould the debtor and his 

offspring happen to die without paying the debt, the lofs falls chi the 

purchafer, as it would have fallen  on a creditor who had not fold the demand;  

but, if a thing fold, yet remaining with the feller, be deftroyed by th« a& 

of Goof, the price mull be refunded by the feller.
Ik
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I n this alignment o f  bonds, one form is a fale made with a written contradfc 

previoufly executed ;  another is a fale made in the debtor s prefence, or 

with his knowledge; another again is a fale before witneffes; thefe and 

many other forms regulated by the cuftom o f the country, fuchas a fale au

thenticated by an unattefted inftrument in the handwriting of the party* 

or his own recovery o f the debt and payment of it to the purcliafer, may 

be underftood by a fimple exertion o f intellect. The form is alfo fimilar in 

the cafe o f hypothecating a written contract of debt i but with this differ

ence, that, i f  the debtor happen not to pay the fum borrowed by him, 

the intermediate ufer or debtor muft make good the debt, out of his own 

funds, to the ultimate creditor j and the promife o f payment concerns the 

lender only, but is in the power o f the ultimate creditor; confequent- 

ly the debt cannot be received by the lender without the affent of the ulti

mate creditor.

Some perfon, applying to a merchant who lives by moneylending, 

fays, “  deliver me cloth to the value of a thoufand fuvernas, and let that va

lue remain a debt due from me f  on thofe terms giving a writing he takes 

the cloth : what does the value of it become ; for no money has been paid ?

On this doubt, it is faid, the price of the commodity, which was fold, is 

a debt mentally contra&ed; intereft muft therefore be paid on the price of 

the commodity.

Is not the fenfe of the word ( n n a )  debt, ‘ money or goods delivered and 

producing gain to the lender in confideration of its remaining fo r  a time with 

the debtor ? * but, in this cafe, fince the price of the cloth was not then paid, 

it could not be delivered, and the requifites o f a debt cannot therefore exift.

The objection is not well founded;  by fth o n  there may be a delivery of the 

price o f the cloth, as there may be a fb litiou s delivery of gold or the like 

given  by way o f gratuity, though it be not actually produced,

I n the parallel cafe propofed, there is, on the part of the Votary, a pre- 

fent a ft of volition to annul his own property and veft property in another, 

which amounts to gift, and is not imaginary; but here, fince there is no fuch 

. moneyas that, in confideration of which property fhall be vefted in the buyer,
2, after



after the property o f the feller has been devefled, the buyers property is 

null; and, the intended delivery being imaginary, is it not a&ually invalid ? 

Admitting the objection, “  deliver” is fecondary in the definition of debts 

and, in the cafe ftated, the thing lent becomes the property of the buyer, 

whether it he the price or value of the cloth which is lent, or only the cloth 

fold ; as in the cafe of compound intereft. This fubjeft has been further 

treated by me (Ja g a n n  a t ’h a) in the R inavadart h a . In the cafe propofed, 

there is a mixed tranfaftion of loan and file.

Form o f  a writing fo r  a debt fold .

A f t e r  writing on the afiignment the name or the lender and fo forth, 

it is ufual to write, “ this fale of a written contrail of d e b t a n d  that is 

proper; for by felling the written leaf with the letters inferibed on it, the 

fale of the thing written is alfo valid; as the approach of horns is denoted 

when it is fa id  a horned animal approaches. TL hus, fince letters muff ex

tend to the words, the fale of the words confitutlng a promife is certainly 

valid. Or it may be written, “  this bill of fale of a deot - f  by this the 

fale of an unwritten debt may alio be effected : and it is equally proper in 

the prefent cafe.

O n the reafoning above flated, although the thing promifed might not be 

fold, the. promife may be fold; and here the meaning of debt is, money 

received after fuch previous promife. The debt belongs to the purehafer 

alone; hence, if it happen to remain unpdid, the fin confifts in not paying 

the debt due to the purehafer, not in withholding a debt due to the feller.

But fuch intereft only, as had been promifed, lliould be paid; not intereft 

at the rate of an eightieth part and fo forth, when ftipulated intereft had 

been previoufly promifed, and no exprefs declaration was made concerning 

intereft at the time of the fale. If a debt be fold by a Brdhmana creditor to 

a ''Sudra, intereft muft be received at two in the hundred, the regular rate 

in the order of claftes; not at five in the hundred : for intereft is fettled by 

the.agreement made when the debt is contracted. Nor fhould the purcha- 

fer then exaCt a promife of greater intereft; for that loan had been already 

advanced by another perfon. But, after the lapfe of the period ftipulated; 

fhould the debtor be unable to difeharge the debt, the purehafer, who is .
become

m  § l
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become the creditor, may, according to fome opinions, exadl a promife 

for ftipulated intereft or for the cdyicci o f  Na'reda, as explained by Chan
ce s w a r a , at the rate o f  a pana, or half,  or other fradion o f  a pan a ; for 
that is the proper time for a ftipulation o f  fuch intereft, and the debtor is 
then irj the power o f  him,  w h o  purchafed the debt.

A lthough there be no exprefs text of fages on the prefent fubjed, this 
and other rules for contrads valid by ufage are deduced from the authority 
of reafon copying facred law for the fake of legal decifion in cafes of 
doubt. A portion of the fubjed has been inferted by way of illuftration ; 
other points may be fimilarly reafoned by the wife*

Form o f  a writing fo r  a  debt pledged.

A fter  writing the name of the lender and fo forth, and fubjoining,
“ tblS contra<a of debt on the pledge of a debt;” it Ihould be added, “ a 
debt of fo much is contraded by me, giving unto thee, as a pledge, a debt 
amounting to fuch a fun, contraded by fuch a one, on an agreement for fo 
much intereft, in fuch a year, month and day, and in the prefence of fuch 
and fuch perfons,” and fo forth: it Ihould bt  fu rth er  written, “ if this debt 
be not difcharged by me on fuch a day of fuch a year, then the debt due to 
me by fuch a perfon fhall be thine,” and fo forth, according to circum- 
lances. This and other forms, as fuggefted by common fenfe, are ftated 
y way 01 example, to guard againft defedive writings.

In this cafe the firft debt Ihould not be recovered from  the debtor, until 
the clofe of the period for which the fecond loan is made. But, if n n r i 

than half or other portion of the original debt were made oyer as a pledge, 
then a proportionate part may be recovered from the debtor; and it Ihould 
be inferted in the inftrument. However, it is not proper to fix a period for 
t ie fecond loan extending beyond that of the firft loan. This and other 
points may be inferred from reafoning.

Form o f  a  ■writingfor a  price lent, or credit given in

It  ihould be a document of the debt, not a document of fale only; be- 
caufe the fale is fhown by the declaration of the debt; for the declaration in

words



m m -  ■ § l
( 96 )

words runs thus, “  I borrow the value of this commodity, fo and fo, 
which is bought of you.” It fhould not be affirmed, that it might be drawn 

converfely j and thus the inftrument would be only a bill o f fale. Were it 

fo, the debt would not be the chief objebl o f  the w riting , and the claufe fix

ing the period o f  repayment and fo forth could not be well arranged. But, 

fhould it be thought neceflary to authenticate the purchafe, a feparate docu

ment would be proper. T o  expatiate in this place would be vain. Sales 

and the like may be fimilarly authenticated by bills o f fale : but that ffiould 

be hereafter difcuffed under the head of files and fo forth.

IX . On ufage in general.
Doubts, occurring on many fubjeCts, have been folved by reference to 

practice; a decifion being therefore valid when founded on the practice ob- 
ferved to exift, is not law ufelefs ? Practice, which is founded on law, 
prevails ; hence ufage, inconfiftent therewith, muft be abrogated. But 
where no exprefs law is found, one ffiould be eftabliffied on approved 

ufage.

L .

Menu:— -What has been pra&ifed by good men and by 
virtuous Brahmanas, if it be not inconfiftent with the legal 
cuftoms of provinces or diftri&s, of clafles and families, 
let him ( th e  k in g )  eftablifh.

W hat is not inconfiftent with the ufages of provinces, clafles and fami
lies, and has been pra&ifed by virtuous and learned Brahmanas, though it 
be law not found in codes, let him eftablifh.

C u L L l f  CABHATTA.

By the expreffion, “ law not found in codes,”  it is intimated, that law 

fhould be eftabliffied on approved ufage: elfe it would have been faid, “  if  there 

be no exprefs law.”  But the practice o f  forbearance, which has been intro

duced by good men, through tendernefs, in corifideration of the debtor’s ina

bility to pay and fo forth, ffiould not be aboliffied. The ufe of law is only 

to preVent the introduction o f multiform practices at the will o f men o f the

prefent
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prefent generation. Where many texts o f law are inconfiftent, of many 

interpretations of the fame text are contradidory, ufage alone can be receiv

ed as a rule o f  conduct: and pradice, which differs in fome refpeds from 

pofitive ordinances, but is not remote from ancient legiflation, can only be 

confirmed by its general connexion with law. Confequently that pradice, 

which is conformable to law, is beft; but that, which is inconfiftent therewith 

muft; be abolifhed : yet, if  that may not be, pradice inconfiftent with law 

muft be neverthelefs retained. But where no pofitive ordinance is found, there 

is nothing inconfiftent with any known law, and in that cafe approved ufage 

alone muft regulate proceedings. Hence it is faid, “  human tradition is notun- 

founded.” Still, however, the example of learned and virtuous Brahm anas 

fhould be followed for the fake o f profperity; not the pradice o f immoral 

and foolifh''Sudras and the reft. This and other points may be viewed by 

a man’s own judgment: and it muft be fo underftood in all matters, not 

in cafes of debt alone. Thus have been difeuffed the various forts o f in* 

tereft.

#

A a SECTION
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S E C T I O N  III.

ON I N T E R E S T  S P E C I A L L Y  A U T H O R I Z E D  A N D  S P E C I A L L Y

P R O H I B I T E D .
/  |

A R T I C L E  I.

ON D E B T S  B E A R IN G  IN T E R E S T  W ITH O U T A N  E X P R E S S
A G R E E M E N T .

L I.

C a'tya'yana:— T hough a loan be made exprefsly without in* 
tereft, yet, if the debtor pay not the fum lent after de* 
jnand, but fraudulently go to another country, that fum 
{hall carry intereft after a lapfe of three months.

XJddhara (th e term employed in the te x t)  here fignifies money received with

out a promife o f intereft. “  I f  he go to another country,”  i f  he abandon 

the country in which the creditor refides, that debtor lhould immediately pay

the fum lent.
The Retndcara,

I f he abandon the country in which the creditor refides; that is, i f  he 

go to another country,

f< A f t e r  a lapfe of three months;”  i f  it have been demanded, it jh a ll bear 

interejl at the end o f three months.
The Chintdmeni.

T h a t  is, i f  the fum lent be demanded but not paid, it bears interejl af

ter a lapfe o f three months from the date o f the loan. In this cafe, a loan 

has been amicably made by the creditor without any ftipulation for intereft ; 

it is proper, that no intereft lhould be paid by the debtor while friendly in- 

tercourfe is maintained: but i f  he do not pay it after demand, the friendly

-eonfideration no longer fubfifts, and intereft lhould therefore be paid. In
that

| ^8 )
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that cafe it commences at the expiration o f three months under the autho

rity- o f the law. However, fhould he fix a near term after the firft demand, 

with the alfent o f the creditor, and pay it at that term, no intereft accrues: 

accordingly it is faid in a text, which will be cited, “  after more demands 

than one.”  But no intereft accrues within three months, even though the 

debt be repeatedly demanded ;  for no law has authorized it.

I f it be alked, what fort o f intereft ? the anfwer is , intereft at the rate o f 

an eightieth part and fo forth, as preferibed by law. But C u lIU C a- 

b h a t t a  expounds the text o f Menu (X LII) as relating to this.cafe5 

“  intereft exceeding the fixed rates, or thofe preferibed by law, and contra

ry to, that is different from, intereft agreed on, or, in other words, inter

eft not agreed on, is invalid and cannot be exaffed : intereft not agreed on 
cannot be exatted at rates not declared by the law ; for there can be no inter

eft, which is neither fettled by the parties, nor preferibed by law .”  Con

sequently, in a cafe where none was agreed on, intereft fhould be received 

at the rates preferibed by law, in the order o f the clafles. So the follow ing 

tex t;

LII.

V ishnu :— A fter the lapfe of one year, debtors, who have 
not affed fraudulently, muft pay intereft, as allowed, even 
though not agreed on at the time o j the loan.

** A s allowed ;”  at the rate o f two and three in the hundred and fo forth, 

in the order of the claftes. He declares another diftindtion in refpedt o f in

tereft without a fpecial agreement.

LII I.
Vishnu :— Sages have declared it an ufurious mode; yet a 

lender may exa£t five in the hundred.

“  From twice-born men,”  muft be fupplied in the text: hence it is an 
ufurious mode, originating with abjedt perfons. M enu  and the reft have 
declared it f o :  this muft be fupplied in the text. Confequently a ’ lender 

. L may
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may exadt, even from a twice-born man, the intereft which is receivable 

from a man o f the fervile clafs, or five in the hundred ; but fuch conduct 

is immoral: and this mull be underftood of a fum lent without any agree

ment for intereft, and which has been demanded.

L IV .

C a' tyayan a  declares i t :— W hat has been amicably lent for 
ufe, fhall bear no intereft, until it be demanded back; but 
if, on demand, it be not reftored, it fhall bear intereft o n  

its t r u e  v a lu e  at the rate of five in the hundred.

T he  rate o f five in the hundred, which is mentioned in thefe texts, fup- 

pofes a debtor of a twice-born clafs ; for, i f  it concerned a debtor o f the 

fervile clafs, it would not exhibit an ufurious tranfadlion, but would be a vain 

repetition of the rate of five in the hundred. Hence it is C u lliTc a b h a t t a ’s 

interpretation, that, becaufe a lender may exadt five in the hundred from a 

debtor o f a twice-born clafs, therefore do fages term it an ufurious way.

I t  is, however, proper to confider the phrafe, “  the lender is entitled to 

five in the hundred,”  as a mere repetition o f  the rate of intereft receiv

able from a debtor of the fervile clafs ; for it is difficult to eftablifh ano

ther rule o f intereft : and the fenfe is, fages have propounded this rate o f 

intereft, as the way of money lending ; therefore is a lender entitled to it.

This may be argued on the authority of V a c h e s p a t i  M isr a  ;  for he 

fays as much in his glofs on a fubfequent text (L V I 2) : and it is proper to 

eftablilh the fame indudlion in the prefent inftance; for there is no differ

ence : and this intereft fhould be underftood in all cafes where no agree

ment for intereft was exprefsly made.

Ir a debtor, having received a loan free o f intereft, go to another country 

after the debt has been demanded, intereft is ordained after the lapfe o f three 

months ; the fage alfo propounds intereft in the cafe o f a debtor who re

mains in the fame country.

*

L V .

|( f)»  <SL.' ( loo ) A
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L V .

C atya' y a n a :— A debtor, who, even refilling in his own 
country, pays not the debt after more demands than one, 
fhall be forced, however unwilling, to pay intereft on it, 
though not ftipulated, after the lapfe o f one ear.

M e a n i n g  the very fame cafe, V i s h n u  fays in the text above cited 

(L II), “  after the lapfe o f one year,”

A c c o r d i n g  to M i s r a , the phrafe “  i f  he go  to another country ”  (LI) 

is indeterminate; for, citing the laft text (L V ), he fays, all this fuppofes 

payment fraudulently withheld; but, in a cafe void o f deceit, the rule o f 

V i s h n u  (LII) is applicable. ”  Yet, in fadt, a journey to another country is 

equivalent to fraud ; but he, who refides in his own country, is not fuppofed  

to pradtife fraud but only procraflination. Both texts therefore coincide. 

Thus, the two different periods for the receipt o f intereft are regulated by 

the pradtice or omiflion o f fraud, inftanced in the debtor's journey to a fo

reign country, and his refidence in his own country. It is then only confider- 

ed as a journey to another country, when the debt cannot be demanded at 

the place where the debtor refides ; not when he merely quits the village, 

and fo forth. Even though both parties refide in the fame town, yet i f  the 

debtor abfeond wnenever he fees the creditor, it is the fam e with a journey to 

another country. Or, i f  both refide in a foreign country, it is a refidence 

in the fame country. Hence both texts coincide in confidering the fraudu

lent intent o f  the debtor; and, i f  a debtor, from whom payment is demand

ed, go to another country after appointing a time o f  payment, and returning 

pay the fum at the time appointed, there is no fraud;

“  P a y s  not”  (L V ) ; ‘ the debt, or principal fum ,1 fhould be fuppliedin 

the text. “  After more demands than one;”  after repeated demands.

The reading approved by C h a n d e ' s w a r a  is avahet inftead o f ah aret; f i l l  

the meaning is “  muft pay to the creditor.”  Confequently, the afeertained 

fenfe o f the text is this ; in the cafe o f a loan made through friendfhip, i f

it be not paid after demand, and any fraud be pradlifed, intereft, though
>

B b not



fcdj§3§i\ - _

fB f <SL
( 102 )

0
not previoujly agreed on, accrues after the lapfe o f three months] but,

i f  no fraud be pradifed, after the lapfe o f one year.

L V I.

C atyayan a  Should a man, having bought a marketable 
commodity, fraudulently go to another country, without 
paying the price of it, that price fhali bear intereft after 
three feafons, or fix  months.

2. Even without a journey to a foreign country, a depofit, the 
balance of intereft, a commodity fold, and the price of 
a commodity purchafed, not being paid or delivered alter de
mand, fhali bear intereft at the rate of five in the hundred, 
i f  the debtor be a Sudra.*

T he third meafure o f the fecond verfe is read in the Chintdmcm, Tachy- 

amdnonach'eddadydt, indead o f Ydchyamdnamadat,tanchet: ( it makes no change 

in the fen fe) .

Should a  man, having taken a marketable commodity or vendible thing, 

fuch as cloth or the like, go to another country, that is abfcond, without 

paying the price o f it, that price Jh a ll hear interefl after three feafons, or fix 

months. What intereft ? The fage fubjoins it, “ A  depofit &c. fhali bear 

intereft at the rate o f five in the hundred”  (L V I 2). The prohibition of 

intereft on a depofit and on the price o f a commodity will be explained as 

refiriSted to a depofit and price not demanded. “  Balance of in t e r e f t t h e  

compound term is in the form of appofition called tatpurujha. Such is

M is r a ’s opinion.

T he terms may be joined in the form called Carm adhdraya; “  intereft 

and the balance of i t ] ”  for this appofition is preferable. I f  it be afked, 

balance o f what ? the anfwer is fuggefted by the neareft term, balance o f 

intereft. Such is C hande'swa ra ’s interpretation. But it may be quef-

* T he laft verfe is again cited in Book II, chapter I. v, XX X II.
tioned,

-
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tioned, why the terms fhould not be explained, in the apportion framed 

Carmadharaya, “  remaining intereft.”

H e r e  it fhould be remarked, that, according to many commentators, the 

period when the principal is doubled, excepting this cafe of periodical in

tereft, is the time when the debt fhould be paid by the debtor, and intereft be 

received by the creditor. I f  a debtor do not pay it, although it be then de

manded, but put off payment, faying, “  it fhall be paid to-morrow, or it 

fhall be paid the day after to-morrow,”  in that cafe, legal intereft accrues 

after fix months : “  balance”  is here a general inftance. According to 

others, i f  an honeft debtor, being then unable to difcharge the debt, ftipu* 

late intereft and renew the contract, intereft commences from that date, and 

is wheel - intereft : fince intereft is here ftipulated, the rate o f twro in the hun

dred, and fo forth, is not applicable to this cafe*

O r  it may be thus explained ;  i f  a balance o f intereft only be due, there 

is no wheel-intereft : for this reafon the word “  balance”  is here employed* 

But, i f  the whole intereft be due, intereft alfo accrues after the lapfe o f fix 

months, under the rule exemplified by the cafe o f the ftaff and bread. *  

But, i f  the intereft have been paid, and the principal only be due, it bears 

no intereft, however long it remain unpaid (X LIII). In this cafe it muft 

have been particularly fpecified by the parties, “  that, which remains due, 

is the principal; this, which is paid, is the intereft” . In the cafe o f periodic 

cal intereft alfo, i f  it be not regularly paid month by month, this text (LV I) 

is applicable.

“  A  c o m m o d i t y  fold, and the price o f a commodity purchafed (cray- 

am vicrayam-f-) ; ”  That which is purchafed ( criyate) is (craya) the com

modity ; that, for which a vendible commodity, as a cow or the like, is 

fold fv icn y a te j, is ( vie ray a)  the price. Here alfo three feafons are under- 

ftood. Therefore, on a bailment, on the balance o f intereft, on a ven

dible commodity, and on the price o f a commodity, i f  they be demanded

* The rule may be thus expreffed ; “ the greater includes the lefs.” The example alluded to is this ; 
one bids another throw away the bread touched with the ftaff j of courfe the ftaff was no lefs to be (bun - 
bed, than the bread it had foiled.

. . . . . .  .J . i
+ In the ufual acceptation, the fenfe would be purchafe and fale,

and

‘ G°tJX
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and not delivered, intereft muft be paid after fix months, at the rate o f five

in (he hundred, by a defaulter of the fervile clafs; for it coincides with the
ratef  referibe,dfor th a t cla fs (X X IX  2).

M is r a .

Some h'dld, that, if  three feafons muft be alfo underftood in this text* 

the preceding text would be fuperfiuous ; it is therefore proper not to con

ned: the terms with the three feafons there mentioned. How then is the 

period determined, when intereft fhall commence on the balance of intereft 

and fo forth ? Being mentioned in the fame text with the price o f  a commodity, 

in te r e f commences on thefe, as on the price of a commodity, after three feafons.

T h a t  fhould be queftioned; for, fince the phrafe muft be feparately re
ferred to “ depofit” and the reft, there is no difficulty in this conftrudion 
of the text, “  on the price of a commodity (v icra y a ) intereft accrues after 

three feafons.” Why has not the fage inferred in this text, “ after three 

feafons,” and, “  go to another country,” and omitted thofe terms in the 
preceding text ? T h e o fcd lio n  is  not admiffible, for with fages there can be 
no cxpoftulation.

B y  faying, “  muft be paid by d defaulter of the fervile clafs,”  it is efta- 
blifhed, that, in the cafe of amicable loans, intereft at the rate of five in the 

hundred fhall only be paid by a 'S u d ra  ;  for intereft on fu c h  a loan, and on 

depofits and the reft, can only be payable by him , after the lapfe of three 

months, and fix months refpeftively. Therefore a man, who, after re

ceiving the price of the cow, does not deliver that cow when demanded, 

though fold by him, and a purchafer, who does not pay on demand the juft 

price of a commodity purchafed, muft pay intereft at the rate o f  five in the 
hundred and f o  fo r t h , in th e  in verfe order o fc la jfe s .

1  he R etn a ca ra ,

F o r  a feries may be either diredt or inverfe.

D oes the cow, or the price of the cow, bear intereft at the rate of five 

in the hundred ? It is the fame thing for, fince a cow cannot be divided,

it
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it is only her value that is divided, as has been already mentioned. I f  a 

man, having bought a cow, go to another country without paying the 

price, muft the cow or the price be delivered with intereft after three 

months ? It is laid, the price only muft be paid with intereft; for, after 

the purchafe, the cow became the property o f the purchafer. Accordingly, 

on religious occasions, people difmifs bulls and the like, which they have 

purchafed for a price promifed but not yet delivered. Purchafe is only for

feited by negled during a fpecifick time. T o expatiate would be vain.

But he, who, having fold a cow and received the price, does not deliver 

the cow fold, muft give her with intereft after fix months.

I n the preceding text a demand muft be abfolutely underftood: i f  the 

thine be demanded but not delivered, it bears intereft ; not, i f  no demandO
be made. Again ; under the expreftion “  go to another country”  (L V I i)

intereft after three feafons is ruled, i f  fraud be pradifed, by the fame rea-
•*

foninsr with that above ftated.O

LVII.

C a t y a y a n a :— But he, who, having received a chattel lent 
for ufe, goes to a foreign country without reftoring it, 
muft pay intereft, according to the value of it, after three 
feafons o r  f i x  m o n th s .

“  A  c h a t t e l  lent for ufe ”  (yachitaca)  ; a thing intruded to him.

The R etndcara.

M e a n i n g  ornaments or the like for decoration, which a man, afking 

(yach itw a) from any perfon, has obtained. In regard to this, the fame 

pradice prevails with that refpeding other bailments.

B u t  M isr a  fays, the follow ing  texts o f N a' r e d a  concern chattels in

truded for ufe.

L V III.

N a  r e d  a : —  T h e r e  lhall be no intereft, without a Ipecial
C c agreement,
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agreement, on valuable things lent through friendfhip fo r  
vje, not fo r  confumption; but, even without agreement, pro
perty fo lent bears intereft after half a year;

2. T his is declared to be the legal rate of intereft on ami
cable loans. But the rate o f intereft, which has been men
tioned, is confidered as ufury on grain.

H e thus expounds the texts : the word “  give”  here fignifies intruft or 

lend f o r  u fe; there is not confequently any contradiction to the text above 

cited (LI).

Such being the cafe, it is made evident, that a loan for ufe, which is 

limilar to a depofit, bears intereft after fix months, i f  it be not reftored on 

demand. But the text o f N a  re da  is cited by C h a n d e s w a r a , after dif- 

cufling loans for ufe, with the text of V ishnu (LII) interpofed. This 

opinion is thereby intimated; a loan advanced fr ee  o f  intereji, in confe- 

quence of fome apprehenfion from human caufes, bears intereft in three 

months after it has been demanded; but a loan, which is advanced through 

friendfhip, bears intereft in fix months after it has been demanded. The 

text of C a t y a ' y a n a  (L IV ) is cited in the Vivada Chintameni, and by 

C o l l u c a b h a t t a , for this im port; and this text muft be fimilarly ex

pounded. This obfervation of fome lawyers is not w ell founded-, for 

C h a n d e s w a r a  has thus arranged the compilation: infertingall the texts 

o f C a' ty a ' y a n a , he quotes texts of other fages; elfe, i f  the text o f C a t y 

a 'y a n a  (L IV ) had the fame import with that o f N a' r e d a , it would be 

wrong to interpofe another. Therefore M i s r a ’s interpretation fhould be 

deemed right in this inftance.

T he term “  without agreement,” which occurs in both hemiftiches, 

fignifies “  not in any manner expreffed in words,” that is, not ftipulated : 

hence, i f  intereft have been exprefled by the borrower, the creditor may 

exaCt fome intereft. “  Without agreement”  may be explained without a de

claration of its bearing intereft, without any ftipulation of intereft; for the 

particle A' is explained by A m er a , afient or promife. Or the term
might
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might fignify “  intereft not fettled with the confent o f the borrower,”  and, 

as here ufed, “  that, which has not been fettled to bear intereft with the 

confent of the borrower.”

“  U s u r y  on grain”  (L V III 2 ) ;  on grain lent without any agreement 

for intereft, but not repaid on demand. The rate of intereft, which has 

been declared by fages, fuch as twice the principal and fo forth, is deemed 

ufury. On a loan advanced with a declaration, that intereft fhall on no 

account be received thereon, fhould the creditor afterwards require intereft, 

from the circumftances o f the times, or in confequence o f a breach o f pro- 

mife, no fuch intereft is allowed : though not declared by the text o f any 

fage, this may be deduced from reafoning by wife invejligators.

A c c o r d i n g  to M i s r a , intereft accruing, in all thefe cafes, after the 

lapfe either o f  three, or o f fix months, muft be underftood o f payment 

fraudulently withheld ; but, i f  no fraud be pra&ifed, intereft commences 

after the lapfe o f a year, under the rule o f V i s h n u  above cited (L IV ). In 

fad: a journey to another country indicates fraud; and another country is 

that, during the debtor’s refidence in which the creditor cannot demand 

payment o f  the debt: herein M i s r a  and C h a n d e 's w a r a  concur. But 

according to C handers  w a r  a a debtor offends not by going to another 

country on urgent bufinefs, as has been already noticed. In the cafe o f 

a commodity purchafed and the reft, intereft alfo commences after the 

lapfe o f a year, i f  the debtor have not gone to another country; this is 

deduced from the expreflion in the Vivada Chintdmeni, *e in all thefe cafes 

and is not difallowed by C h a n d e ' s w a r a , C ullu' c a b h a t t a  and the 

reft.

O n a loan made without intereft, and o f which payment is withheld af

ter demand, intereft accrues at the end o f three months; on other things 

fraudulently withheld after demand, fuch as a depofit, a bailment for 

life, or the like, intereft accrues at the end o f fix months; but not 

reftored through inability, and fubmiftively refufed, they bear in

tereft after the lapfe o f a year. Such is the opinion o f C h a n d e s w a r a , 

C ullu 'c a b h a t t a , M isra and others. I f  payment be withheld by one
taking
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taking the protection o f fome perfon who may awe the creditor, how foon 

inteieft commences in fuch a cafe, is not exprefsly faid by any author.

According to the M itacjhara, interefl is in fome cafes due without a 
fpecial agreement, as is declared generally by N a k ed  a (L V III); but re

marking, that “  interefl without a fpecial agreement is in certain cafes pro

hibited,”  the author o f  the M itacjhard fubjoins, as a particular rule, the text 

fubfequently cited (L X X I). Confequently, from the feveral applications 

o f the general and particular rules, interefl without a fpecial agreement, ac

cruing at a certain period on loans advanced free of interefl, appears obvi- 

oufly fuggefled ; but no interefl, without a fpecial agreement, on the price 

of a commodity and the reft. That, however, is not fatisfadlory; for interefl 

without a fpecial agreement is allowed on things amicably lent; and fines 

and the reft would be vainly included in the fecond text (L X X I). This 

text, therefore, is not oppofed to the preceding text (L V III^ ; but it re- 

ftrains a purchafer, who covetoufly demands interefl at the fame rate with 

loans, becaufe a commodity purchafed by him has long remained with the 

feller. Accordingly the text o f C a' tya' yana (LV I 2) has a fimilar im

port ; and the fame rule fhould be underftood in regard to the price of a 
commodity purchafed.

I n this glofs the third meafure of the text of C a' t y a ' yan a  (L V II) is 

read “ after the lapfe of a year,” inftead of, “  after three feafops.” Con

fequently, fhould a man, who has received a loan exempt from interefl, go to 

another country before it be demanded, he Jh a ll pay interefl after the lapfe of 

one year ( L V I I) ; but, if he go to another country without reftoring it after 

it has been demanded, he f a l l  pay  interefl after a lapfe of three months (LI).

The word “  ydehitaca ”  mull fignify a loan in general, inftead o f a chattel 

lent for ufe, for this text (LV II) is infertcd after ftating the text fir ft cited  (LI).

I f  one, who remains in his own country, do not pay the debt after a de

mand, it bears interefl frGm the date o f the demand ; for the text o f  C a'-  

t y a y a n a  (LV) does not fpecify a period.

A ccording  to this glofs, what is the purport o f the text o f N a]r e d a  

(LV III) ? The anfwer is, two cafes have been declared according as the

debt
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debt has, or has not, been demanded from one, who goes to another coun

try ; in regard to him, who refides in his own country, one cafe has been 

declared, that is, the cafe where the debt has been demanded; it is proper 

to refer the text of Nareda to the cafe o f one, who refides in his own 

country, but from whom the debt has not been demanded. Were it fo, 

what would be the rule where a demand was made after a lapfe o f feven 

months ? In reply it is alked, why does the creditor negledt intereft, to which 

he is entitled, under the authority of the text, after the lapfe of fix months? 

i f  through tendernefs he exatft not intereft, the debtor need not pay it.

O n this expofition, the text of V i s h n u  (LII) concerns one, who has re

ceived a loan for ufe, and goes to a foreign country before it has been de

manded ; and the text o f C a' t y a ' y a n a  (L V I) ordains intereft, after fix 

months, on depoiits and the like not rejlored after demand. According to this 

interpretation, i f  ornaments or the like be alked and obtained for a nuptial 

feftivity or the like, they are fimilar to a depofit, and are not loans, for 

they are ftated by Y a' j n y a w a l c y a  with depofits (Book II, Chapter I,

V. X ). But i f  an agreement were made, at the time o f receiving a loan ex

empt from intereft, or the like, in this form, “  it ftiall be reftored by me 

at the end of one year;”  in this and fimilar cafes, i f  the thing be not re

ftored after the period has elapfed, it then bears intereft; and not after fix 

months. This and fimilar rules may be deduced by the wife from argu

ments confiftent with common fenfe. But the author o f the M itdcjhara is 

revered by C h a n d e ' s w a r a  and the reft, and is more ancient than they.

O f the two opinions which fhould be rejected, which adopted in practice, 

muft be determined from the difference o f times and o f places.

D  d A R T IC L E
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A R T IC L E  II.

O N  T H E  L IM IT S  O F IN T E R E S T .

LIX .

G otama : — T he principal can only be doubled by length 
of time, after which interefi ceafes.

T h a t , which is lent ( prayujyat'e) ,  is ( prayoga)  the principal. The mo

ney lent can be doubled, that is, can only be doubled ; elfe it would be 
ufelefs to declare, that twice the p r in c ip a l may be received on account of 

the length of time elapfed. By the word “  only’ it is forbidden to receive 

more than twice the principal. Accordingly C h a n d e s w a r a  fays, the 

word “ or ” in a text already quoted from Vr ih a s p a t i  (III) is indefinite, 

and alfo fuggefts a debt doubled or the like. “ By length of tim e;” 

counting from a period fomewhat lefs than fufficient to double the princi

pal, interefi: ceafes if the debt remain longer due. This is meant in a text cited 

from Vr Th a sp a t i (X X V I). Elfe the mention of double the principal in a.
text of law propounding right and wrong would be ufelefs. The text cited

from H a e i t a  (X X X ) makes this evident; for the verb there ufed (fan - 

Jlh d J  fignifies f o p s  or “  bears interefi; no longer :” and this interefi:, fuffi
cient to double the principal, is the highefi: interefi: receivable on gems, 

gold, and the like, not on grain or the like, for fu c h  limitation o f  in teref on 

grain and the r e f  is oppofed by a fpecial text, which will be cited.

Chande s w a r a  remarks, “ this concerns a loan of valuable things in 
general:” by the term “ in general” it is declared, that this text is a gene
ral law; it follows, that fpecial rules are thereby oppofed. Accordingly 
M isra declares the full meaning; “  this concerns gems, gold, and the like, 

as ordained by C a' t y a  y a n a . ”

• LX .

C a t y a y a n a : —  For gems, pearls, and coral, for gold and 
filver, for cloth made of cotton the produce of fruit, or made 
of f i l k  the produce of infe&s, or made of wool the produce 
af fheep, the intereft flops when it doubles the debt.

“  S t o p s



*« SVofs when it doubles the debt ;** accumulates no further. “  Coral,** 

exprefled in the plural, implies “  and the reft,”  by which (hells are in

cluded in the tex t; for H ar i ' t a  declares, that intereft ceafes when it has 

doubled the principal at the rate o f eight panas in twenty-five puranas. 

(P aran a  is a name for a certain number o f  (hells). This induction is con

fident with practice; and it is proper, that double the principal be the 

limited accumulation on (hells, fince no fpecial rule has been declared. It 

is the fame in refpedt o f conchs and the like.

“  O f  the produce of fru it;”  as cotton and the like. “  O f the produce 

o f infetfts;”  as filk and the like. “  O f the produce o f (heep ; ’* as blankets 

and the like.

The Retndcara.

LX I.

Menu, dating generally, that “ intereft on money received at 
once, not month by month, or day by day, as it ought, muft never 
be more than enough to double the debt, that is, more than 
the a mount o f the principal paid at the fame time,” adds a fpe
cial rule; —  O n grain, on fruit, on wool or hair, on beads 
.of burden, lent to be paid in the fame kind o f equal value, 
it mud not be more than enough to make the debt quin
tuple.*

“  G r a j n ;”  as rice, barley or the like. “  Fruit”  (fsada) or any thing 

produced from trees. Here “  trees”  is merely illuftrative, for “  the pro

duce ifsada) of a field”  occurs in a text, which will be cited from G cf- 

t a m a  (LX.II). “  Wool or hair,”  what is afforded by (heep, cows and the 

like, as w'ool, cow-tails and the lik e ; as appears from the derivation o f  the 

word (lava) what is (horn (luyate).

The Retndcara,

W h a t  is (horn (luyate) is wool or hair (lava), fuch as wool and other 

hair on the body (loman). C u l l u c a b h a t t a .

* T he firft hemiftich has been already quoted (XLIII). *

“  H a i r ”

ifwf'i • • ' •' ■ (flT I
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“  Hair” (lav a); any thing to be fhorn (/'avaniyam), except wool; that 

is, hair on the body (Ionian) and the like.

The Vivada Chlntameni.

“ Wool or hair” (la v a ); cowtails and the like.

The D ipacalica.

“ Wool or hair” (la v a ) ; the fleece of fheep, the pod of mufk-deer, 
and the like.

The M itacjhara.

All therefore agree, that the word “  lava ”  is fynonymous with Ionian, 

being derived from the fame crude verb (lu, cut or fliear). But M isra 
thinks, hair other than that of fheep is meant in the text of M enu, be- 

caufe it is oppofed by the text o f C a' t y a y a n a  (LX)* But according to 

the Retnacara and the reft, this text (LX ) concerns cloth alone ; it is almoft 

exprefsly faid fo by C h a n d e s w a r a .

“ Beasts of burdenemployed for (ranfport, as horfes and the like.
On thefe, the intereft o f the loan mull not exceed the quintuple ; with the 

principal it muft not amount to more than quintuple ; it can produce no 
more. That the quintuple includes the principal is thus in ferred: as it is 
declared, that a debt is doubled in fifty months, and accumulation then flops ; 

that is, intereft ceafes; and consequently the principal is one part, and the 
intereft another part, which united make the double fum ; fo, in this cafe 
alfo, by parity of reafoning, the principal is one part, and the intereft four 
parts, which united make the whole quintuple fum. Accordingly, any fuch 
debtor, who has borrowed grain or horfes valued at a hundred pieces o f  mo- 

ney, fo r  interejl at the rate of two in the hundred, however long the period 
o f debt may be, can only be liable to pay grain and the like amounting in 

value to five hundred pieces o f  money, and no more.

The Retnacara.

Here the rate of two in the hundred is a mere example; on a loan fe- 
cured by a pledge alfo, where the rate of intereft is an eightieth part of the

principal
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principal by the m onth, the intereft can only double the principal which con- 

lifted of gems, gold  or the like; and, by parity of reafoning, it can only 

make the debt quintuple, if it confifted of grain or the like : for no other 

limit of intereft is found in the codes o f  law. V r ih jisp  a t i (X X V I), de- . 

daring that the principal is doubled even in the cafe of a loan fecured by a 

pledge, ftates that alone as the limit of intereft; and it concerns gems, gold , 

and the like, for it has the fame import with the text of C a t y a ' ya n a  
(LX ).

On this it fhould be remarked, fay fome lawyers, that the rule regards 

priefts only; but, if the debtor be of the military or other clafs, intereft muft 

make the debt treble, quadruple, or quintuple, in the order of the daffies : 
elfe it would be a great difparity, that intereft payable by a "P.udra fhould 

ceafe after twenty months; and, payable by a B rabm ana, after fifty months.

That is wrong; for no fage has mentioned intereft on gerris, gold, or the 

like,*more than fufficient to double the principal. As intereft on a loan fe

cured by a pledge flops at the end of fix years and eight months, but, if 

there be neither pledge nor furety, at the clofe of fifty months ; fo, if the 

debtor be of the facerdotal clafs, intereft flops at the end of fifty months, 

but, if he be of the fervile clafs, at the end of twenty months : there is no 
n n ju jl difparity.

I n t e r e s t  on grain or the like makes the debt quintuple in fo much 

time, as is fufficient for intereft to become equal to four times the debt, 

whether at the rate of an eightieth part and fo forth, .if a pledge or the like 

have been given, or at the rate of two in the hundred and fo forth, if there 

be neither pledge nor furety; not in fo much time, as would make other debts 

double: elfe, fince the law ordains monthly intereft: at the rate of an eight

ieth part and fo forth, fomething lefs than twice the principal would be 

received on grain or the like, if the period elapfed were one day fhort of 

eight months above fix )>-ears, but five times the principal would be received 

on grain and the like if the eighth month were completed; which would be 

a great difparity. Since fifty months and various other periods are not ruled 

univerfally , it is proper to affirm, that intereft ceafes at thofe periods refpec- 

tively, when it has rifen to fo many times the principal, »

E c  , Y  LX II.
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L X II.

G otama :__Interest on milk or curds, on the hair o f goats
and the like, on the produce of a field, and on beafts of 
burden, fhall rife no higher than to make the debt quin
tuple.

W iiA T  is produced from cattle ( paiorupajayate) is (pasupaja) the pro

duce o f cattle, fuch as milk and the like, excepting however; clarified butter.
The Chintameni.

I n the Retnacara a glofs is found, “  m ilk, clarified butter and the like ”

It is liable to objection; for intereft making the debt odtuple w ill be decla

red for clarified butter.

«« H a i r ”  (tom an); wool j for A m e r a  explains wool, the hair of fheep 

and the like.

41 T he produce o f a field;”  fruit produced from a field, as barley, wheat, 

plantains, mangos and the like.
The Retnacara.

I t is alfo proper to include grain in general under this tern . Intereft on 

grain, making the debt quintuple, is declared by Menu and Gotama ; but 

by Vrih aspati it is declared to make the debt quadruple.

LX I1I.

V r ih aspati: —  O n the precious metals or gems the intereft 
may make the debt double ; on clotnes and mferiour me
tals, treble; on grain, quadruple; fo on fruit, beafts of 
burden, and wool or hair.

<l Precious me t a l s g o l d  arid filver.
The Retnacara.

It  Is a general expreffion comprehending gems and the like; for the rule 

coincides with that of Ca t y a  van a (L X ). T he
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T he term “  inferiour metals”  fignifies <7//other minerals except gold.or 

lilver, namely copper and the reft.

The Retnacara.

E xclusive alfoof gems and the like; for other wife it would contradict 

C a ' t y a 'y a n a . It is ordained by this text (L X III), that intereft on grain, 

fruit, hair or wool, and beafts of burden, may make the debt quadruple.

L X 1V.

V ishnu, cited in thz Retnacara: —  O n precious metals or 
gems, the higheft intereft {hall make the debt double; on 
cloth, treble ; on grain, quadruple; on f lu id s , o t t u p le : on 
female flaves or cattle, the offspring fhall be taken as 
intereft.

O n female flaves and the like, and on cattle, fuch as cows, female buf

faloes and the like, which the owner, unable to maintain them, has lent 

to fome perfon that they may be lupported and bear offspring, allowing 

as the confideration o f  their fuppurt the milk o f the fem ale quadrupeds, or the 

fervice o f the female fa v e s , and which have remained long with him, the 

offspring ftiall be the only intereft; that is, no other intereft Ihall be taken.

C hande' s w a r a .

T he text fhould be read, “  on grain treble, on cloth quadruple;” by 

which the remark of C h a n d e 's wa r a  is juftified ; V i shnu, V a s i s h t 'h a  

and H a ri t  a  declare, that intereft on grain may make the debt treble.”

B efore the phrafe, “  on female flaves and cattle, the offspring (hall 

be the intereft,”  “  on fluids oftuple”  has been omitted by the errour o f 

the tranferiber; for it is found in the Viva da Chintdmeni, and the fame is 

propounded by Y a' j n y a w a l c y a . “  Fluids”  intend fait, (though cryf- 

tallized) and oil and fimilar commodities.

L X V .

Y a'jn yaw alcya:— T he offspring of female flaves or cat
tle
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tie Jhall be taken as interejl; on fome fluids the higheft 
accumulation through intereft may be eight times as much 
as the principal; on clothes, grain, precious metals or gems, 
it may be in order four times, three times, or twice as
much as the articles lent.

T he offspring of female flaves or cattle, taken as (v r id d h i)  intereft, or 

increafe in its accepted fenfe, is not the higheft leg a l intereft (param avrtd- 

d h i) , for the term is explained by authors according to its derivative fenfe 

(va rd d ha n a ) increafe in general (from the crude verb v rid h , grow ): the 

offspring of cattle and of female flaves is the only intereft; it is poflible, 

that cattle and female flaves fhould be lent by one, who is unable to 

maintain them, and who wifhes they fhould be fupported and bear 

offspring.
The M itacJhara.

sSu/lapa ' n i, in h is  commentary on Y a' jn y a w a l c y a , fays j fince 

there can be no other intereft on female goats and the reft, and on female 

flaves and the like, placed as pledges, their offspring is the only intereft.

The higheft intereft on oil and the like lent at intereft, being added to the 

principal, makes the debt odtuple, and accumulates no further.

T hus, according to fome opinions, cattle and female flaves are not 

confidered in fuch a cafe as conftituting a debt j and it is intimated in 

the glofs of the M itd cjh a ra , that they do not conftitute a debt: fince 

they belong to the original mafter alone, they do not fall under the 

defcription of debt. Yet, if female flaves and the reft be at any time 

accepted as loans by any perfon; then the limit of intereft fhould be 

deemed the fame as on gems, gold, and the like; for no fpecial rule 

has been delivered.

“  C a t t l e ” is underftood in the feminine gender from the contigu

ous term “  female f l a v e s h e n c e  it is is rightly expounded, female goats 
and the like, and cows and female buffaloes and the like : in fa£t the 

term “  female J la v e s"  is a general illuflration.
L X V I.
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V asisht’ha:— Gold, filver and gems may be doubled; 
grain trebled ; fluids, as fvgar juft expreffed and the like, are 
under the fame law with grain ; and Jo rare flowers, roots, 
and fruit: what is fold by weight, except gold and the like, 
may make the debt eight fold.

f‘ F l u i d s  ;** the juice of fugarcane and the like : thefe alfo are tre

bled.

The Retn hear a.

I t  is expounded, juice of fugarcane and the like, becaufe it will be de

clared, that oil, fait and fimilar commodities are increafed eight fold.

“  A n d  flowers, roots, and fruit;” by the particle s‘ and” the phrafe is 

connected with the word trebled, to which the fenfe of the text reverts : the 

conftru&ion therefore is, “  fo flowers, roots and fruit are alfo trebled.” 

C h a n d e ' s w a r a  gives a fimilar expofition, In the Vivada Chintameni it is 

oblerved, that intereft: on the produce of fruit, infedts and fheep, and on 

flowers, roots and fruit, is declared by C a t y a "y a n a  (LX ), and by V a- 

s i s h t ’ h a  (L X V I), to make the debt double, and treble. The paflage at 

large will be quoted from M i s r  a  in another place.

“  W h a t  is fold by weight;” literally, what is held in the fcale; namely, 

at the time of fale for the purpofe of determining its quantity : and that is 

camphor and the like. Although gold and the reft be likewife fold by weight, 

yet they cannot be intended by the text, becaufe a fpecial law, limiting ac

cumulation to twice the principal, oppofes that conjlrudlion.

I n t e r e s t  on grain trebles the debt (X L IV  2). Grain may be doubled 

at the time of harveft, that is, when new grain is gathered; it may be dou

bled at that feafon, even within two or three months from the date o f  the 

loan. But, if not repaid at the feafon when new grain is gathered, it is 

trebled, and bears no further intereft. “  So may wool & c.” wool and cot

ton bear the fame intereft with grain. “  Fibres of grafs,”  or reeds, ?nd grafs

F f  and
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and the reft, may be i'ncreafed eight fold in one year. Such is the fenfe of 

the text (X LIV  2),

The Retnacara.

F r o m  this glofs it follows, that intereft on grain only trebles the debt. 

Confequently, V i s h n u , Y a j n y a w h c y a , V a s i s h t ’ h a  and H a' r i t a  

propound the limit o f  in teref on grain at three times the principal. But this 

contradicts the accumulation ftated in the texts of many fages, “ three times, 

four times, and five times the principal.”

O n this point M is r a  fays, if  the price of grain, after the crop is pro

duced, have fallen below the price it bore at the time when it was lent before 

the harveft, the debt may be trebled; if  the price be more reduced, qua

drupled ; if ftill more reduced, quintupled; but, when the price has fallen 

very little, the debt is only doubled: and he expounds the text (X L IV  2) 

otherwife, as will be mentioned. According to this glofs, it appears from 

the circumftances mentioned, “  lent before the harveft, and repaid at the time 

of harveft,” that the limits of intereft are not ftated in the tex t: confequent

ly, when intereft is received at the legal rate of an eightieth part and fo forth, 

how far does accumulation extend ? To this queftion there is no anfwer. I f  

it be affirmed, according to this expofition, that intereft doubling or trebling 

the debt is oppofed to the rate of an eightieth and fo forth, then it con

tradicts the R etnacara; for there intereft is ftated at two in the hundred and 

the like, and it is inconfiftent with reafon to admit a different rate o f intereft 

upon grain from that% which is prefcnbecl f o r  other articles. This and other 

objections may be fuggefted.

T he author of the Retnacara reconciles the feeming inconfiftency of fuch 

forms o f  in teref, by diftinCtions relative to the good or bad qualities of the 

borrower, and the differences of time and place. '"Su' l a p a 'ni holds, that 

the texts fhould be expounded according to the length or fhortnefs of the 

period elapfed.' In the Vivada Chintdmeni feveral modes are ftated.

T he opinion, intimated in the Retnacara, is, that intereft on grain doubling 

the debt at the time of harveft, fimilar intereft on wool and cotton, and

intereft



intereft’ on reeds, grafs and the reft making the debt o&uple in one year, 

concern debtors of mixed dalles; for, fating the fir fi  text of H a"ri' t a  

(X X X IV  and X L IV  i)  as intending borrowers of mixed clafles, the author 

cites the other text (X L IV  2) prefacing it with the word “  fo :” elfe, if  it 

only concerned the limits of intereft, it would be incongruous to cite it under 

that other title. Accordingly, in his glofs on the text of C a t y a ' y a n a  

(L X ), he expounds “  produce of fruit” cotton and the like. But intereft 

trebling the debt is ftated as the limit of intereft ; for that coincides with the 

text of V as îs h t ’ha  (X L V 1).

I t  is faid, intereft on reeds, grafs and the reft makes the debt o&uple. at 

the clofe of one year j what is the accumulation on produce o f  fields, and on 

beafts of burden and the like ? The anfwer is, when twice the principal is the 

limit of intereft, there the order of clafles is fuppofed: in other circumftances,

.the rate of intereft on produce, on beafts of burden and the like, is different; 

and the rate affumed is that, which is propounded by H a r i t a  for reeds, 

grafs and the reft; fince it is a rule, that a conftrudtion of law, eftablifhed in 

one cafe, is alfo applicable to other cafes, unlefs there be a fufficient obje&ion.

As an accumulation raifing the debt eight fold at the clofe of one year is de

clared to be the limit of intereft on clarified butter and the reft, fo five fold is 

the limit on produce, beafts of burden and the reft. But, in faff, fince there 

is no law to ferve as authority for fuch an inference, the rate o f an eightieth 

, part, and fo forth, on produce, beafiso f burden and the reft, Ihould be received 

from men of mixed clafles, as well as from Brahmanas and the reft. Such is 

the principle o f the law.

Bu t , in the cafe of Brahmanas and the reft, three times, four times, and 

five times the principal (to be eftablifhed according to the qualities of the 

debtor), at the fame periods, in which intereft: may accumulate at the rate of 

an eightieth part and fo forth fo as to double the principal which has been 

lent to men of mixed clafles and made payable at the time of harveft, fall un

der the defeription of ftipulated intereft, and are therefore immoral. Not 

being ftipulated in a time of extreme diftrefs, would it not be intereft which 

need not be paid ? It might be fo ; but it would be paid by the debtor, that 

he may be able to borrow again. Such is the principle o f  the law* In’ fa<ft,

having

l&m <sl
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having been fettled by many former debtors, it mull be paid, though not 

dipulated in a time of extreme didrefs ; as has been already mentioned, When 

the borrower himfelf fixes the rate of intered, then only is it required, as a  

condition, that it fhould be dipulated in a time of extreme didrefs.

' • t
But M i s r a  expounds the text of H a r i  t a  ( XL I V 2), fince “  a year 

may fugged other periods, fuch as fifty months and the like, n the principal 

lent in kind be alone confidered, it may be doubled or trebled, or, as Hated by 

other fages, quadrupled or quintupled ; the intered is regulated by the price.

As an inftance of the variation of interred with the difference of price, he ad

duces the text of M e n u  ( XXXIII) ;  and he reads the text of H a r i  t a  

(X L IV  2) grain may be doubled, “ if the principal alone be confidered" (mule) 

inftead of grain may be doubled “  at the time of harvefl” ('tule).

O n this feme remark, that with all debtors grain is doubled at the time of* 

harveft, that is, when new grain is gathered; by this fpecial rule the rate of 

an eightieth part and fo forth is barred : but intered for one or two months 

mud be regulated by proportionate fubdivifions; and the highed intered 

makes the debt three fold, Such is H a k i t a ’s meaning; and the apparent 

contradi&ion to the texts of other fages mud be reconciled as before. “  So 

wool and cotton;” intered on thefe alfo doubles the principal, and precludes 

of an eightieth part and fo foith. I o the quedion, when does t re  

p rin cip a l become doubled? the fage replies “  in one year.” He fubjoins the 

' limits of intered on grafs, reeds and the like ; “ but grais &c„ may be in- 

creafed eight fold.”

T h a t  is not accurate ;  for men of the commercial clafs and thelike would 

be liable to repay grain doubled at the time of harved. Thus, were fuch 

the rule, a mercantile man, borrowing grain in the month of A Jhad ha to 

the quantity of a hundred thoufand prajl'has, for the purpofes of commerce, 

would be fubjedt to commercial lofs by repaying twice the grain borrowed; 

which is contrary to reafon. But there is no objection to the rule, fo rar as

it concerns men of mixed claffes not qualified for trade, auKongo unable to

fubfift by other modes. T o edablifh a different rate of intered on grain, wool 

and cotton from that preferibed on all other articles, is contrary to reafon.
Accordingly
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Accordingly this glofs is ftated in the Retnacara on the text of M enu  (L X I);

«« any fuch debtor, who has borrowed grain or horfes, valued at a hundred 

pieces of money, on intereft at the rate of two in the hundred, & c.” A t  

the time of harveft, grain, wool and cotton is doubled ; at the expiration o f 

a year, it is only trebled. By the particle “  only”  the rate o f an eightieth 

part and the like is prohibited. But grafs and the reft may be increafed 

eight fold. Although the limits of intereft, extending to four and five times 

the principal, might be reconciled in the fame mode, by expounding the text 

as relating to debtors of mixed daffies only, and by diftinguifhing moral and 

immoral exaddons yet, not having been ftated by any author, this cannot be 

admitted.'

I t  muft, however, be examined how the limits can be regulated on the 

cheapnefs or dearnefs of grain. This difficulty is thus reconciled ;  fince it is 

fhown by the particle “  only,”  in the text of H a r i t a  (“ or trebled only,”  

X L IV  2), that the natural limit of intereft is the accumulation which trebles 

the principal; and fince an accumulation railing the debt to four or five times 

the principal is fubordinate thereto ; a debt is quadrupled and quintupled in 

that period only, which fhould naturally treble the debt: for, whatever were 
the value of the grain lent, three times that value is due at the period o f re

payment: if thrice the quantity of grain be fu fficien t, the grain is trebled; 

elfe, it is quadrupled: fhould that alfo be infufficient, it is quintupled ,* but 

if  this again be infufficient, M enu forbids any further demand (L X I). Even 
though three times the value could be liquidated with twice the quantity of 

grain in confequence of a great advance in price, double the quantity of grain 

fhould not be paid; for no law authorizes this reduction.

T he qualities of the debtor fhould be underftood of his adherence to his 

own regular mode of fubfiftence, his adherence to the modes of fubfiftence au

thorized in times of diftrefs, his following the didates of his own perverfe will, 

and fo forth. According to the glofs delivered in the D ipacalicd, the accu

mulation depends on the length or fhortnefs of the period elapfed ; i f  the pe

riod be fufficient to treble the debt, it is trebled ; if  the period, in which a 

debt is increafed four fold, be complete, it is quadrupled; if  the period be 

fufficient to make the debt quintuple, it is quintupled. T o  this very rule o f

G  g  adjuftment
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adjuftment the R etnacara  alludes in fuggefting diftindions according to thd 

difference of time. Although there be no giofs of authors on the texts of 

fages fu lly  explaining this adju ji merit, inferences may be drawn by the wife, 

through a Ample exertion of their own intellect.

A r u l e  of adjuftment may be formed on circumftances of particu lar dif* 

trefs affeding the debtor, or on the circumftance of general dearth.

The M itdcjhara,

T o this it may be objeded, when are thofe limits of intereft to be admit

ted according to this opinion ? Whether all thefe modes, fandioned by ve

ry learned authors, fhould be received, or which fliould be feleded, the 

wife themfelves mull determine.

T he feafon of gathering new grain mull: be extended to wool. But in 

fad  intereft on grain doubling the principal at the time of harveft appears 

to be merely ftipulated intereft j for it has been ftated by Chande sw ara  

when treating of ftipulated intereft. This has been already noticed. Ac

cumulation of intereft railing the principal three fold, four fold or five fold, 

which are in the nature of limits of intereft, muft be regulated on the dif

ference of countries. In this province the rates of an eightieth part and 

fo forth occur not in practice on loans of other things than filver coins and 

the like; but intereft on grain and the reft, fimilar to the ftipulated in

tereft defciibed by H a"ri" t a , occurs in p rafiice. In fuch cafes, when the 

debt has long remained due, thrice the value is fometimes, and in fome pla

ces, adjudged by arbitrators. We think the text of Na red a (X L V ), as 

expounded in the R etnacara, fufficient authority to maintain local ufages.

Some think it a Ample conftrudion, that the creditor fhould receive his 

principal doubled, trebled, quadrupled, or quintupled, in the order of the 

claftes, from Brdhmanas and the reft. This conftrudion is almoft literally  
ftated in the Vivada Chintameni. It would be vain to offer more numerous 

interpretations of the text.

In refped of cloth, C a 't y a  y a n a  ordains, that intereft ihall make the
debt
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debt double; V r i h a s p a t i , treble; Y a j n y a w a l c y a , quadruple. The 

feeming contradiction fhould be reconciled, as in the cafe of grain.

LXVII .

V rih aspati:— O n pot-herbs the intere ft may make the debt 
quintuple; on feeds, and fugarcane, fextuple ; on fait, oil, 
and fpirits, oftuple ;

2 . So on molaffes and honey, if the things lent have remained 
during a long period.

“  S e e d s ; ” feed o f corn and the l ike:  on that and on fugarcane, f e x 

tu p le. Intereft may make the debt odtuple, i f  the things lent have re

mained for a long period; that is, for fuch a period as duly increafes the

debt eight fold.

L X V III.

Ca' tya' yana :— For all forts of oil and fpirituous liquors, 
for meafures of clarified butter, for molaffes and fait, the 
intereft is held legal, though, with the principal, the debt 
be made o£tuple.

L X I X .

V r ih aspati:— For grafs, wood, bricks, thread, and fub- 
ftances from which wine or fpirits are extracted, for leaves, 
bones, ivory or jhells, and leather, for weapons, common 
flowers and fruits, no intereft is ordained without agree
ment.

“  S u b s t a n c e s , from which wine or fpirits are e x t r a c t e d alluding  

to a fubftance, from which an inebriating liquor is drawn, and which is 

commonly named cut'h. “  Bones;”  teeth, conchs and the like. “  Lea

ther;” the hide o f the black antelope and the like. “  W eapons;” arms.

The apparent contradiction to the intereft fpecially ordained on flowers and

fruits is reconciled by fuppofmg rare flowers and fruits in one inftance,
and

f ’
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and common flowers and fruits in the other. To this glofs the R etn a ca ra  

lubjoins the following text.

L X X .

V ishnu :— O n fubftances from which wine or fpirits are 
made, on cotton-thread, on leather, armour, weapons, 
bricks, or charcoal, which are not liable to lofs, the inter- 
eft may make the debt double.

T h er e  the mention of conchs fuppofes the countries in which they 

are common : and the fame obfervation may be made on other fubftances 

Since the text of V as" is h t ’ha (L X V I) propounds intereft fpecially ordain

ed and trebling the debt, whence arifes an apparent contradiction, therefore 

the commentator, on the grounds of this text, holds, that intereft accrues on rare 

fruits and flowers, fuch as nutmegs and cloves, which are meant in the rule of 

V ishnu  ; but none on common fruits and flowers, which fall under the gene

ral defcription of “  grafs and the like/’ On cotton, as in the text of C aTt y  a -  

y a n a  (L X ), intereft makes the debt double; but according to HA'R.fTAitmay 

treble the debt: this is connected with the difference of borrowers; or may 

be regulated on the commonnefs or rarity of the thing, and on the different 

forts of cotton, in the fame manner with intereft on grain, or in proportion to 

r ijk . “  Which are not liable to lo fs /’ on which, when lent, intereft doub

ling the principal is not probably loft.

B u t  M i s r a , citing the text of Vr ih a s p a t i  (L X IX ), adds, “  this is 

intended to forbid intereft not agreed on, but intereft on thefe a rticles may 

be promifed through the exigency of affairs : accordingly C a  t  Y a  yana  and 

V as' i s h t ’h a  (L X  and L X V I) propound intereft doubling and trebling the 

debt.” It is thereby intimated, that on other articles, if it be not fpecially 

declared when the debt is contracted, either that it bears intereft or is free 

of intereft, the creditor cannot afterwards receive intereft.

B havadeva  reads tu jh a , bran or chaff, inftead of ijhtaca, bricks; and 

inftead of cinw a , a fubftance from which wine or fpirits are extra&ed, he 

reads c itt 'a , which he explains dirt, meaning cowdung and the like.
H ere

' C0|̂ X  . '
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H ere  both opinions (MisRA’sand ChandiTsw ar a ’s) feem right: thus, 

if  intered have been promifed on any thing however common,,it diould be* 

prid; and intered on rare things, even though not expredly promifed, 

fhould be paid, for they are fimilar to gems, g old  and the like. Both induc

tions are confident with reafon. Where intered accrues, becaufe the arti

cles are acknowledged fcarce, on cloves, fin e  cauries, conchs, rhinoceros’ 
horn, dones of great virtue and price, vitreous fubdances and the like, the 

limits of intered mud either be taken at three times the debt or the like, 

under the texts ofV A sisitT’HA and others (L X V I & c.), or at twice the 

debt, under the general texts of Go't a Ma and others ( L IX  & c.).

“  Of intered on loans this is the univerfal and highed rule & c .”  (X L V ) ; 

this rate of an eightieth part and fo forth is univerfal, for it is preferibed by 

the law.

The Retnacara.

A nd the fubjefl o f limited intered is confidered in codes of law. But 

the rate cudomary in the country may be different; that is, may be contrary 

to the univerfal rate. The fage defcribes cudomary rates (X L V  2) ,* “  coun

try”  is there a mere indance, fuggeding ufage founded on feafons, on difter- 

ence of clafs and fo forth. “ Double, treble” and the like are mere exam

ples ; more or lefs is therefore comprehended in the text. This text is ac

cordingly cited as authority to prove fpecial intered payable by debtors of 

mixed claffes as dated in the R etn a ca ra . In fome provinces the principal 

is either repaid with intered amounting to half the principal, or is doubled, 

in others the ufiual interefl is different.

I f the borrower, being didrelfed, promifed dipulated intered, when he 
received the loan, at fix or feven in the hundred, his debt is doubled in a 

few days more than fixteen months j after that period, does intered dop, or 

does it continue to the end of fifty months ? It is anfwered, fince the law 

does not authorize more than double the principal, intered then ceafes. Is 

it not folely when the rate of intered is the eightieth part of the principal, 

that the debt can be only doubled; but when a higher rate of intered is 

fettled, may not fo much be taken as is the accumulation of intered in fifty

H h m onths:
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months : elfe ftipulated intereft and the like would not exceed the rate pfe- 

feribed by law ? Intereft on a debt fecured by a pledge is declared to run 

fix years and eight months, becaufe the principal may be doubled in that 

time; on the above fuppofition , a loan, for which neither pledge nor furety 

had been, received, would alfo bear intereft for the fame period, and fages 

would hold, that it might be trebled or quadrupled : for what purpofe then 

has it been declared, that intereft ceafes after fifty months. Confequently, 

no particular period is fixed for the ceffation of intereft, fince fifty months 

and eighty months would be mutually contradictory : but on fuch and fuch 

fubftances lent, fuch and fuch accumulation o f intereft is limited. Thus the 

whole law  is confident.

A gain  ; i f  a debt have been contracted on a pledge given, and by the 

cafual lofs of the pledge the debt become unfecured by pledge or furety, in 

that cafe alfo intereft (hould be taken fo long as twice the principal have 

not been received by the creditor ; but, after that has been received, intereft 

ceafes. It is evident, that ftipulated intereft and the reft may exceed the 

intereft allowed by law, i f  the debt be difeharged, in the cafe propofed, 

within fixteen months.

A R T IC L E
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A R T IC L E  III.

O N  D E B T S  B E A R IN G  NO IN T E R E S T .

L X X I.
%}

N a r e d a :—-A commodity, the price o f a commodity, wages, 
a depofit and the like, a fine to the king, a thing clandes
tinely taken zuithout a defign to Jleal it, a thing idly pro
mised, and a ftake played for, carry no intereft before de
mand without a Special agreement.

T he text is read panya mulyam, the price of a commodity fold : but a 
commodity purchafed and not received falls under the description o f a depofit.

On the other reading, panyam mulyam, the fenfe is, a commodity fold but 
not delivered, and the price of a commodity purchafed but not received. Thus, 

i f  a thing fold happen to remain with the firft owner, it carries no intereft 

without a fpecial agreement. “  W ages;” hire. “  A  depofit;”  a bail

ment. Intereft after fix months on the price o f a commodity, and on a 

depofit not delivered after a demand (L V I), has been already declared ; 

therefore intereft is only prohibited before a demand* More on this fubjedt 

fhould be ftated in the chapter on depofits.

“  A  f i n e ,”  fuch as the higheft amercement and the reft. “  A  thing 

clandeftinely taken;”  obtained by fraud or the like.

The R etndearn.

F o r  inftance, one has received money from another, pretending that he 

■ will deliver him from Some prefent or future danger o f oppreflion 

by the prince; but afterwards, the condition being broken either by 

non-performance of his undertaking, or becaufe the danger was merely pre

tended, and repayment of the money being therefore required, it need 

not be paid with intereft. A g a in ; a hundred pieces of money have 

^  been extorted by fome rogue, threatening a man of fubftance to accufe 

him o f a crime before the prince or his kindred, unlefs he give him a hun

dred
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dred pieces of m oney; in that cafe they muft be received back without in

tereft. Such cafes are meant by the expreffion, “ obtained by fraud or the 

lik e .”

“  A  tjiin g  idly given or promifed;** given on no religious confideration 

and not delivered. From the term “  idly” it appears to be the fage’s 

meaning, that, if  a gift made on a religious account be not forthwith deli

vered, intereft ought to be paid at the rate prefcribed by law : fince it is 

declared by a text cited in the Malamafa tatwa to be a theft, when gold, 

given but not delivered, is loft. I f  it be loft through Jlight negligence, fo 

much only as is its value muft the giver make good ; but, if  gold, given but 

not delivered, be loft and not made good, the giver would be guilty o f theft.

By parity of reafoning, if  it be not loft, it muft bear intereft fo  long as it 

is withheld. It fhould not be objected, that this concerns gold alone. The 

theft is not denied in the cafe of other articles; or, fuppofing it to concern 

gold alone, the term “  idly ” muft likewife except the cafe of gold only. 

However, intereft is not now paid, any more than on amicable loans.

Some man of fubftance in a time of diftrefs, or when going to a foreign 
country, diftributes his property; for inftance, he affigns certain hundred 
fuvernas to his fpiritual preceptor, confecrates eighty fuvernas to a certain 
deity, ajjigns fixty fuvernas to a certain prieft, thirty fuvernas to a certain 
dancer, five fuvernas to a courtefan formerly enjoyed, and diftributes the re
mainder of his property in due (hares according to the law of fuccejjion: but, 
from the preffure of affairs, the fums given away have not been delivered.
In that cafe, when he happens to be relieved from that diftrefs, or when he 

returns from abroad, and intereft is propofed on thofe gifts as debts demand- 

able on his aggregate wealth, the fums given on religious confiderations 

muft be delivered with intereft, but the principal only of the fums given to 

dancers and the like fhould be paid. This alfo fome lawyers hold to be 

intended by the text.

“  A  stake played fo r;”  money won in gaming. “  Without a fpecial 

agreement; ”  not exprefsly declared by both parties to bear intereft. “  Car

ry no intereft do not bear intereft.

Some
i
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Some perfon, having fold a thing, tells the purchafer, “  let this your

property be a loan to m e; I will pay intereft for i t .” Or an indigent per

fon, employing a fervant on neceftary work, but unable to pay his wages, 

tells him, “  I will borrow money elfewhere and pay thy wages; or let 

them be forb o rn e, and I will pay thy wages with intereft.”  In fuch cafes of 

pofitive agreement, there may be intereft promifed on a commodity fold, on 

wages and the reft : and then only is intereft due. But, i f  there be no fuch 

agreement for intereft, this text is intended to forbid intereft in that 

cafe.

ift. I f any thing be given by fome perfon to another as a loan, as a com

plimentary prefent and the like, or as a gift on a religious confideration, 

and by reafon of the donee’s abfence it be committed to another, and long 

after received by the donee, it feems to be fimilar to a depofit : does, or does 

it not bear intereft while remaining in the hands o f the intermediate perfon ?

This is one doubt w hich  may be propofed. adly. In  the cafe o f  fa le  w ithout 

ow nerjhip the buyer is juftified by producing the feller, and the owner reco

vers his property (Book II, Chapter II, v. X X IX ) : when the owner reco

vers his property after the lapfe ol a long period, rauft, or muft not, intereft 

be paid ? This is a fecond doubt w hich  m ight be propofed. 3dly. Some mo

ney has been obtained for the king or his officer, from fome perfon accufcd of 

a crime; afterwards, the acclxfation being difproved, the money muft be 

refunded by the king or his officer; or, if  it be true in forenfick pra&ice, 

that it fhould be made good by the accufer, muft, or muft not, intereft be paid 

thereon ? This is a third doubt, w hich  m ight be propofed.

O n the firft doubt,

LX  XII.

Sam verta : —  T here {hall be no intereft on the property 
of women lent amicably by them to their kinfmen, nor on in
tereft itfelf, nor on a depofit, nor on any thing fo commit- 

 ̂ ted in trufi, nor on a fum which is dubious or unliqui
dated, nor on a fum due by a furety, unlefs it be mutually 
ftipulated.

I i  “ C o m m i t t e d ; ”
*
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«« Com m itted ; ” placed with an intermediate perfon.

''S u' l a p a ' ni in the D ipacalica.

T h is  text is found in the treatife of Y a j n y a  w a l c y a , but its infertion 

there is not approved by Su l a p a n i  and others.

“  O n a depofit fo committed ; ” or f o  remaining -with the depoftary ; not 

detained after a demand.
The Retnacara.

T hus, a thing committed to an intermediate perfon is merely a fort of 

depofit: and “  committed” is an epithet of depofit; elfe, the circumftance 

of its not being detained after a demand would be unmeaning, fince intereft 

is not ordained on a thing committed in trujl, after the lapfe of fix months; 

but even on a thing fo committed, and not reftored on demand, intereft 

accrues, after a demand, at the expiration of fix months. But, if the word 

depofit be there taken in a general fenfe, it is proper to do the fame alfo in 

the prefent inftance {that isy allow interejl a fter the lapfe o f  f i x  months, i f  the 

thing have been demanded) .

B ut  how can intereft be allowed in that cafe after the lapfe o f fix 

months, according to the interpretation oP S iTlapa ' ni ? It is anfwered, 

the word “ and”  in the text of C a' t y a ' y a n a  (L V I 2) connefls the fe n -  

tence with what is not mentioned. More on this fubjed we fhall deliver 

in the chapter on depofits.

“  On the property o f women,”  as defcribed o f fix forts: onfuch pro

perly taken by their hufhands or other proteflors, there fhall be no intereft.

The Retnacara.

H er e  “  protedor ” is a general term comprehending fons and the reft.

C a t y a  yana  propounds a diftindion.

LX X III.

C aT ya' y a n a : —  N either the huiband,nor the fon,nor the
father,

♦



father, nor the brothers, have power to ufe or to alien the 
legal property of women.

2. I f any one of them fhall confume the property of a 
woman againfl; her confent, he fhall be compelled to pay 
its value with intereft to her, and fhall alfo pay a fine to the 
king.

3. B ut, if he confume it with her aflent, after an amicable 
tranfaftion, he fhall pay the principal only, when he has 
wealth enough to reftore it.*

B y  the expreffion, “  againfl; her confent,” or forcibly, unamicable tran- 

fadtions are fuggefted : confequently, Ihould he confume her property not 

amicably lent to him, intereft muft neceffarily be paid; but there is no 

intereft on the property of a woman amicably lent to a kinfm an. The text 

of Sa m v er ta  muft be applied to that cafe only. From the term (pro

testor) ufed in the R etnacara, i t  appears, that intereft muft only be paid 

by others than her hufband, her fon, her father, or her brother. For in 

the third verfe of C a' tya ' ya n a  an agent muft be fought for the adi of  

confirming her property after an amicable tranfa&ion, and that agent oc

curs in the preceding verfe (L X X III  2 ), “ any one of them.” A daughter, 

a mother and a lifter are entitled to borrow the feveral property of a woman 

on amicable terms, without intereft; for the affinity is the fame, the con- 

fd e r a tio n s  o f  duty the fame, and natural affedlion the fame. But intereft 

muft be paid by the hufband’s father or mother. Yet, what objedtion 

there could be to place the father-in-law and the reft on the fame footing 

with a brother, muft be determined by the wife.

O n this fubjedl fome affirm, that the phrafe, “  neither the father nor the 

brother,” intends the father’s lineage generally; “  neither the hulband nor 

the fon,” intends the hufband’s lineage generally : and the fame fhould be 

„ argued in refpeft of the mother’s family. When it has been exprefsly de

clared by the woman, at the time the loan was made, that no intereft fhould
■ ...... e 1 —  —........ ....... . — --- — ' ■ .......

*  Book V , Chapter IX.

be

HI <SL
•.•> ( IJI >



( *32 ) ^

be paid, in that cafe none need be paid by any perfon. The phrafe, ** when 

he has wealth enough to reftore it,” intimates, that the property of a wo

man, borrowed by a kinfman involved in did refs, mud only be paid when 

he is relieved from diftrefs.

T he  term “  property o f women,”  in the text of Sam verta  above cit

ed (LX X II) has been already expounded. He proceeds, “  nor on intereft 

here alfo the circumftance fuppofed in the cafe of a depofit muft be under- 

flood, “ not detained after a demand for it is declared, that the balance 

of intereft bears intereft (L V I 2). But this can only be claimed after the 

principal has been difeharged. Accordingly B h a v a d ev a  fays, “ the ba

lance of intereft on a fum paid.”

I n the fecond doubt propofed, is it queftioned whether intereft fhall be 

paid for fo long a period as the thing remained in the thief’s pofleffion, with 

or without the knowledge of the owner, before it was adjudged ; or whe

ther it fhall be paid for the period, during which the thing remains unreftored 

through the wiles of the thief, after theowner’s property has been adjudged in 

a judicial proceeding or the like ? As to the firft fuppofition, it is provided in 

the text of S a m v e r t a  (L X X II), “  nor any intereft on a fum which is du
bious or unliquidated, nor on a fum due by a furety, unlefs it be mutually fti- 

pulated.”

“ A s u m , which is dubious or unliquidated of which it was firft quef

tioned whether it were due or n o t: on fu ch  a fu m , even though fubfequent- 

ly adjudged to be due, there is no intereft.

The R etnacara.

B ut, if it be adjudged to have been originally not due, of courfe there 

can be no intereft; fo r  the greater includes the lefts, as the ftaff is impure, i f  i t  

can defile the bread.

I n faff the conftruffion of the text (Book II, Chapter II, v. X X I X )  

gives this ftenfte, “ the buyer is juftified by producing the feller, and the 

owner recovers his property by the produffion of the feller.” Before the

feller
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feller or thief be produced, the owner’s property is not revived. According

ly R a g h u n a n d  a n a , in the Prayafchitta tatw a, fays, “  the owner o f pro

perty loft.”  I f  his property fubfifted at that time alfo, the glofs, “  owner o f 

loft property,”  would be irrelevant. If a ftolen bull be fold to a Y a v a n a , 

and caftrated by him or the like, expiation muft be perform ed^ the own

er on account of fome negligence which gave opportunity f o r  the robbery.

T he produftion o f the feller is proof, which juftifies the buyer by ef- 

tablifhing the fale : the owner recovers his property by the detection of the 

theft. Thus the buyer is juftified by producing the feller for proof of the 

file; and the owner recovers his property by proof of the theft. Hence 

the owner has not actual property, even while the caufe Is pending. Or, i f  

the text be explained, “  from him, by whom the thing was fold, the own

er recovers his property, the king receives a fine, and the buyer receives the 

price,” ftill the owner’s property is only revived on the reftoration of the 

thing by the thief or other perfon; and it is only reftored afer the judici

al proceeding. Accordingly it is declared by a text of the Vijhnu dher- 

mottera (Book II, Chapter II, v. X X X II), that theft creates property: 

hence, i f  fuch property be lent, the robber may receive intereft; and fome 

benefit may arife from fuchfo len  goods applied to religious ufes.

V a  c h e s p a t i  B h a t t a " c h a  r y a  admits the robber's property in ftol

en goods. According to his opinion the import o f S a m v e r t a ’s ex- 

preffion, “  what is dubious,”  is thus ftated : a man, requefted by another 

to give him a filver coin, and thinking that he afks it as a loan, gives the 

money by way of loan; but he, who receives it, entertains a doubt, “  I 

have done him a benefit; he is a friend and is rich; does he give me this 

money for confumption, or does he lend it to me?”  The matter being 

afterwards contefted, intereft, even though it be adjudged to be payable, 

need not be paid for the period preceding that adjudication.

Some hold, that by faying “  the owner recovers his property,”  his 

ownerlhip is fully eftablilhed. The glofs, “  owner of loft property,” is 

intended to indicate the former owner, as a folution o f the doubt, whether 

ownerlhip was then veiled in the buyer, or in the former owner: it ligni-

K  k fies
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lies him, whofe property Was miffing; who did not exaftly know where 

his chattel was. I f  a ftolen bull be caftrated or the like, the owner miift 

perform penance to expiate his want o f fufficient care. Accordingly in the 

P rayaschitta V iveca, after deferibing as theft the a£t of one, who refolves to 

difpofe at his pleafure of what he well knows to be the property of another, 

‘ •Su l a p a ' n i fays, a robber has not property in flolen goods. Hence a fale 

made by him, being a fale without ownerlhip, is invalid; and Y a' j n y a - 

w a l c v a ’ s expreflion, “  the owner recovers his property,”  is accurate.

O n the fecond cafe of the fecond doubt ( does it bear interejl atfer adjudica

tion ? ) it is faid, there can be no opportunity for fraudulent detention, 

fince the king immediately compels refloration o f the chattel. But, if  a 

long period elapfe in confequence of inability to enforce the demand, or 

the like ; then, fince the man is guilty o f an offence, and the cafe is not 

fpecified under the title o f prohibited intereft:, therefore intereft muff be 

paid; and fince no particular period is dire died under the head of intereft 

without a fpecial agreement, it is proper, that intereft fhould commence from 

the date o f the demand. This might be further difeuflei under the title 

o f  theft.

“  N o r  any interejl on a fum due by a furety”  (L X X II) ; literally f o r

Ju retifh ip  ;  the adt of a furety is furetifhip, as the adt o f a thief is th eft: and

that adl o f  a fu rety  is an undertaking for the payment o f  a debt. Thus, if a

debtor die or be reduced to the utmoft poverty, the debt, with the intereft

which has accrued, muff be paid by the furety. In that cafe the whole *
amount of principal and intereft due by the original debtor is the fame 

with the principal due by the furety ; for he cannot be folely liable for the 

original debt. The text o f S a m v e r t a  refolves the doubt, whether the 

furety mull give further intereft if he delay payment.

LX X IV .

C a 't y a 'y a n a :— No intereft is ever due on leather, on 
jiraw  or produce, on pale wine, on a ftake played for, on 
the price of commodities, on a woman's fee, nor on what 
is due on account of furetifhip.

“  O n

I
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“ O n leather” intereft is only forbidden without a fpecial agreement) 

er on common leather: for the rule of VI shnu (L X X ) ordains intereft on 

leather, making the debt double. “ Straw or p rod u ce’ ( fa fy a j;  the ftems of 

corn. In refpedl to this alfo the rule is fimilar. “  Pale wine” ( djava ) ;  a 

particular fort of wine. Intereft on wine or fpirituous liquors has been pro

pounded by Ca t y a y a n a  and V r ih a s p a t i  ( LX V III and L X V II): al

though this might be reftridted to other kinds of inebriating liquors 

except pale wine (a fa v a ), yet as the word “ all” in the text of C a -  

TYaV ana (L X V IIIj muft be extended to fpirituous liquors, inter

eft on ail forts of inebriating liquors, pale wine and the reft, is thereby 

fuggefted. Hence the adjuftment muft be the fame as in the cafe of leather.

41 A w o m a n ’s fee)” a nuptial gift payable on an ^ Jfu ra  marriage and ft> 

forth: a gratuity payable to a courtefan or the like falls under the defcripi 

tion of things given on a falfe or im m oral confideration, as ftated by N a -  

k e d a  (L X X I). *' What is due on account of fu re tifh ip w h at is be
come due from a bondfman on account of his furetifhip.

I t  is here implied, that no intereft is due bn leather and the reft with

out a fpecial agreement.

, The R ctrdcara.

T he ufe of this refervation, “ without a fpecial agreement,” has been 

explained in refpedt of leather, ftraw or produce, and pale wine* In ref- 

pedt of a flake played for, the pried of a commodity, and a woman’s fee, 

it is founded on the coincidence of the text of N-a' r e d a  (L X X I) ) and ih 

refpeft of what is due on account of furetifhip, on its coincidence with the 

text of Sa m v e r t a  (L X X II), “ nor any in terejl on a Turn due by a furety, 

tirilefs it be mutually flipulated.” Here the inferible fenfe is, that com

mon leather and the reft, on which intereft had not been flipulated, do not, 

like depofits and the reft, carry intereft, even though withheld after a de
mand.

C a' t y a "y a n a  and S a m v e r t a  (L X X IV  and L X X II) prohibit intereft 

generally on a fum due by a furety j i f  a debtor die, his furety being there

fore
«
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fore liable for payment, would he not be liable for the payment of the prin

cipal only without intereft? On this objection V ya' sa propounds a rule 

concerning intereft upon the original fum lent.

L X X V .t '
V y a 's A 1 —— A sum, for which 3. man is ynztely 3 furety, 3 fum 

fecured by 3 pledge to be kept only yet ufed, 3 debt not re
ceived from 3 debtor tendering it, p3rt of 3 loun remaining 
in the hands of the creditor, 3 fine impofed, 3 nupti3 l 
gift, and 3 fum only promifed, csrry no intereft.

O n a fum, for which a man is merely a furety, he {hall pay intereft only 

to the amount of double the principal: it is not again doubled while due 

by the furety. M is r a .

A  sum, fecured by a pledge to be kept only yet ufed, bears no intereft; 
for in the cafe of ufing a pledge, which may be ufed, the ufe of the pledge 
is intereft; and in the cafe of the unauthorized ufe of a pledge liable to be 
ufed, half the intereft only is forfeited, as will be fhown. It is accordingly 
declared by Y a j n y a w a l c y a , “ there fhall be no intereft if a pledge for 
cuftody only be ufed” (LX X X IV ).

te jy pgjj'T not received by the creditor from a debtor tendering it; thus 
a debtor offers payment within two or three months after the receipt of the 
loan, but the creditor refufes to accept payment; in fuch a cafe the fum 

bears no fu rth er  intereft.

L X X V I.

Y a'j n y a w a l c y a  : —  P r o p e r t y  lent, which the creditor will 
not receive back, when tendered, muft be depofrted with 
a third perfon, and bears no intereft afterwards.

A  sum tendered by the debtor, which the creditor will not receive, bears 
HO intereft afterwards, provided it be depofited with a third perfon.

The D fa ca licd . 

C o n seq u en tly ,
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C o n s e q u e n t l y , if the debtor wifhes to pay no further intereft, he muft 

place in the bands of a third perfon the debt tendered by him and refufed by 

the creditor j unlefs it be fo depoiited with a third perfon, it carries intereft. 

Accordingly C handuw ah  a ci e , the text of Y a' jnyaw alcya  with this 

remark, ** a debt not received from a debtor tendering it carries no intereft; 

on this fubjedt the fage-declares a p r c v fo n a l condition :” here the condition 

is, that the fum be depofited with a third perfon. In the text of Vya  sa 

alfo (LXXV) concerning a debt not received from a debtor tendering it, a 

bailment to a third perfon muft be underftood ; for it has the fame import 

with the text of Y a' j n y a w a l c y a .

L X  X VII.

V ishnu :— Property lent bears no farther intereft after it has 
been tendered, but refufed by the creditor.

H e r e  alfo the condition, that it be depofited with a third perfon, fhould 

be underftood : and it muft be admitted by the followers of C handeswa- 

r a , that this concerns a debt contracted for no fpecifick period; elfethe li

mitation, “ let no lender receive intereft beyond the year ” (X LI), would 

be irrelevant to the ca fesfa p p ofedb y  C ha nde ' s w a r a . It fhould not be af

firmed, that the text may be thus applied, “ receiving the principal with

in the period, let him take intereft to the end of the period ftipulated.”  I f  

no intereft be received even though the debt remain, it is an ill conftrudion, 

that intereft can be received when no debt is due. According to other opi

nions, the fame rule fhould be underftood even in the cafe o f a loan for a 

fpecifick period. A diftindtion, however, will be mentioned in refpeft o f 

loans for a fpecifick period fecured by a pledge.

“ Part  of a loan remaining in the hands of the creditor” (LXXV) ; the 

term is expounded in the Retnacara, what is under the influence of the cre

ditor. This glofs may alfo be explained in the form of appofition called 

bahubrihi; that, of which the creditor is influenced. A creditor is influen

ced by the humble folicitations of the debtor; thus, if a creditor, influen

ced by great fubmiftion and the like, f.y, “ henceforward I will exa£l no 

intereft,” then the debt carries no intereft. It is the fame if the appofition 

he in the form called tatpurujha.
LI A



« A  FINE ”  (L X X V ) ; a multi, fuch as the -higheft amercement in d  the 

reft. Although paid after long delay, it carries no intereft.

«* A  n u f t i a l  gift ”  (L X X V j, which is promifed, or undertaken to be 

paij. The Retnacara*

T he commentator confiders “  promifed ”  as an epithet of “  nuptial gift."

«* A  n u p t i a l  g ift;” money due on account o f marriage. “  A  fum pro

m ifed;”  undertaken to be paid : and this concerns a thing given on a falfe 

or immoral confideration, for it is eafy to fuppofe the fame grounds for this 

and for the text of N a  r e d  a , which has that import (L X X I).
The Chiniameni.

T he commentator confiders “ promifed”  as an independent term. Ulti

mately there is no difference, for, fince the donee has no property in a 

thing promifed, there can be no intereft. But it may be queftioned, why 

it is faid in the Chintameni, “  this concerns a thing given on a falfe or immo

ra l confideration.”  In the glofs of the Retnacara alfo “  nuptial gift af» 

fumed as the lubjea, of which “  promifed” is the epithet, is liable to ob- 

jedtions ; for in other cafes of things only promifed there is no intereft. 

Some expound the text, “  a nuptial gift and a fum only promifed bear no 

intereft.”  Promifed; that is, promifed to be given. It fhould not be affirm* 

ed, that a fum, promifed as a gift on fome religious confideration, mull be 

paid with intereft. It could only be right to affirm it, i f  there were an ex* 

prefs law of fuch import.

V ishnu  alfo declares exemption from intereft, if  a pledge be ufed.

LX X V III.

V ishnu :—B y the ufe of a pledge to be kept only, the intereft 
is forfeited.

“  B y the ufe of a pledge;” by the ufe of a pledge to be kept only.
The Retndcara.

Br



By the ufe of a pledge to be kept only, fuch as a copper caldron and the 
like. I f  a pledge for cuftody only be ufed a fingle day, mutt, intereft be paid or 

hot ? The anfwer to this queftion is, it does not follow from the text, that 

intereft need not be paid, if the pledge be ufed even a fingle day; for that 

Would be inconfiftent with reafon; and there is no difficulty in explaining 

the text, “  by fuch ufe of a pledge as is equivalent to the whole intereft.’’ 

Confequently the proportion of intereft ffiould be fettled after deducting a 

fum equivalent to the ufe of the pledge. This anfwer may be given.

S uch being the cafe, if the ufe of the pledge be more than  eq u a l to the  

p rin cip a l and in tereft, would not the principal be forfeited ? It may be fo : 

and Y a ' jn y a w a Lcya  accordingly fays, “  the pledge mull be releafed on 

the double fum being paid, or having been received from the ufe of a pledge’* 
(X L V I). Elfe, fince V i s h n u  propounds the forfeiture of intereft only by 

the ufe of a pledge, the principal mull be paid. With fo much as has been 

received, according to the value fettled by arbitrators for the hire of the 
pledge, fuch as the price of milk or the like, or the wafte of copper veffels 

and fo forth, the intereft is in the firft inftance difcharged; if there be an 

excefs, it is applicable to the liquidation of the principal. This form of 
adjuftment ffiould be obferved in the prefent cafe.

T he moderns fo expound the law. But the M itdcjhard ftates, that by 

the ufe of a pledge, however inconfiderable, intereft is forfeited, however 

great, becaufe the pledges has violated the terms of the agreement. The 

queftion on the difference of thefe two opinions muft be determined accord* 
ing to reafon.

Some money has been intruded by one man to another, and is delivered 

by the depofitary, with or without the confent of the owner, to another 

perfon, by way of loan;  in that cafe to whom does intereft accrue; to the 

depofitary, or to the owner ? This queftion will be difcuffed in the chap

ter on depofits; but it may be here examined, what is the rule when the 

depofitary himfelf ufes the money as a loan.

Is it ufed as a loan with, or without, the affent of the owner ? If ufed
without

• •
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without his affent, was it done on the prefumption of adent, or without 
fuch prefumption ? The firft cafe occurs in the following infhince ; a thing 

was firft; depofited with fome perfon ; afterwards the depofitary, needing a 

loan for the fupport of his family, alks the loan of the depofitor. In that 

cafe the loan authorized by him is alone valid ; for, in comparifon with a 

loan, a bailment, confiding in an agreement f o r  cuftody only, is a weaker con

trail. This may be explained when examining the comparative force of civil 

contrails. Hence ( (in ce the loan prevails over the depofit) the principal mud be 

repaid with intered, unlefs there be a fpecial agreement to exempt it from in- 

tered. The fecond cafe occurs when fuch a depofitary needing a loan, and 

confidently prefuming on the tacit affent of the owner, either on account of 

his indolence, or his remote abfence, publickly executes a written contrail of 

debt, and expends the money. This alfo becomes a debt, but fecondary 

only ;  for it is not delivered as a loan by the owner : if the fird method can 
be obferved, the lad fhould not be praflifed. In the prefent cafe the prin

cipal mud alfo be repaid with intered : if the owner of his own accord re- 

linquifh intered, then only can the principal be repaid without intered.

T he form of repayment in either cafe is th is; what became a debt with 

the affent of the owner, mud be repaid to the owner himfelf, and intered 

mud be paid for the intermediate period. If the owner again make it a 

depofit, then only does it become a depofit. But if the owner, when af- 

lenting to the loan, faid, “  when you receive money, difcharge the debt 

and keep the money in your podedion ; my confent is not r e qui f i t e i n  

that cafe, the borrower fhould publickly execute a written declaration of 

payment with an acknowledgement of his holding the fum as a depofit, and 

lodge the money in a place of fafety: from that moment intered dops.

B u t , in the cafe of tacit adent, fuch affent is alfo prefumed when the debt 

is paid. This is founded on the lefs degree of confidence in the former cafe, 

and the greater degree of confidence in the lad cafe. If the depofitary faid, 
when the depofit was made, “ I fhall fometimes ufe this as a loan, fome- 

times lend it to perfons who may afk a loan, fometimes keep i t i n  that 

cafe, whatever the owner may have authorized, fuch only mud be the pro

ceeding o j  the depojitary ;  for, if the owner faid, “ it mud only be lent and

repaid

i



{(■)? VfiT
( r4x )

repaid with my knowledge,”  in that cafe it can only be repaid with his af

fect; and intereft mud be paid until that affent be given : but i f  he faid, 

the loan may be advanced and repaid according to your judgment o f 

what is right; there is no occafion for my fp ecla l c o n f e n t i n  this cafe the 

depofitary may, of his own authority, difcharge the debt or receive payment 

from another perfon, to whom the money has been lent: in the interval be

tween the payment of one debt and the contra# for another, intereft is fuf- 

pended: Ihould the proprietor fubfequently claim intereft until he confented 

to repayment, he {hall not obtain it. If the owner faid, “  it mud not be 

lent, nor otherwife employed,”  the depofitary is guilty of an offence, if he 

ufe it as a loan. Should he do fo in breach o f fuch an injunction, then 

intereft at legal rates, to which the depofitary has tacitly affented, muft be 

paid until the owner confent to repayment* *

T he  third cafe occurs, when a depofitary expends the money, unknown 

to the proprietor, and executes no writing declaratory of debt. This is an 

offence, and fhould be difcuffed under the title o f theft. Although there be 

no text of any fage, nor commentary of any author, on this fubje#, it ap

pears fo from the reafon o f the thing. Thus

V r ihaspati*, cited in the Vyavahara tatzua:— A  decison muft 
not be made folely by having recourfe to the letter of 
written codes ; fince, if no decifion were made accordingO
to  the reafon of the law, or according to immemorial 
ufage (for the word yubli admits both fenfes), there might 
be a failure of juftice.

Tu£li; ratiocination. R a g h u s a n b a m a .

L X X IX .

G o*tam a: — A  loan fe c u r e d b y  a p le d g e , to be kept only, yet 
u fe d , bears n o  in tere ft, n o r  m o n e y  te n d e re d , n o f  a  furn, 

of which part is undelivered by the lender, or o f  w h ic h  h e  d is 
tu rb s th e  p o ffe ffio n .

* Book II, Ch. IV, v. XVIL

M m  , “  M o n e y
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“  M o n ey  tendered;”  the term may fignify a debtor willing to ’pay the 

debt. “  O f which he difturbs the pofleffion the pledge for which debt he 

attaches in the hands o f the creditor. In fuch a cafe the loan carries no 

intereft. For example, a debtor is willing to pay the debt, but the creditor 

refufesto accept payment; the debtor depofits the fum with a third perfon, 

and attaches the pledge; in this cafe the loan bears no intereft. liecaufe 

he has attached the pledge, intereft ceafes. But, if  he attach a pledge, 

which is liable to be ufed, without tendering the debt, intereft muft be 

paid; and not, if he tendered the debt. The text of G o tam a  fuggefts 

this diftin&ion. *

’'Some explain the text, when the king, on the application of fome credi

tor of that creditor, attaches the debt in the hands of the debtor, and makes 

it as it were a depofit in his hands, no intereft fhall in that cafe be paid. 

Others fay, the meaning is, when the perfon of the debtor is attached by the 

creditor to enforce payment o f the debt; when he is reftrained from going 

where he lifts; when he is confined in prifon, and fo forth, as ftated in texts 

which will be quoted: in fuch cafes the debt carries no intereft during the 

period of reftraint.

A  l o a n  fecured by a pledge, to be kept only, yet ufed, bears no intereft.

By one, who has tendered the money, no intereft is payable. By a debtor, 

who is difturbed in the ufe of the loan received, no intereft fhall be paid 

from the time o f difturbance.
The R etnacara.

N o intereft is payable, provided the fum be depofited with a third per

fon; this muft be fupplied, for it coincides with the text of Y a' jn y a -  

w a l c y a .

H e ftates another cafe.” That is, when a creditor has granted a  

loan of a hundred fu v e r n a s  depofited in the hands of a banker, and the 
whole fum has not been taken by the debtor, but a few fu v e r n a s  only, and the

* A  fubfeauent glofs, more confiftent with the literal fenfe of the text, is Followed in the tranflation.

remainder
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remainder left with the fame banker; afterwards, the creditor difcovering his 

infoivency, and apprehending that the debt would not be difcharged, attaches 

the money in the banker’s hands. In fuch a cafe the whole fum carries 

mtereft until the attachment; but after the attachment, fo much only 

as has been received, and not the whole fum. Or the other cafe alluded to may 

he, when money depofited fometimes becomes a loan in the mode above- 

mentioned, and the creditor in fuch a cafe attaches the depoft and in ffs  on 

immediate payment. Again ; a man has lent a horfe or the like to be ufed 

for burden; after two or three months the creditor, through other perfons, 

forbids the uie o f  the cattle : it happens, that the horfe, or other beaft, is 

only reftored two months afterwards. In fuch a cafe intereft mull be plid 

until the u f  o f  the cattle was forbidden, but not later; and no hire fhall be 

paid for the horfe, fince he was originally received as a loan. Such is the 

opinion intimated in the Retnacara. According to the glofs ofM iSRA 

“  aloan bears no interefl, i f  it be attached, withheld or the like.”

O f  thefe interpretations one may be confidered as the true fenfe o f the 

text, and the reft as founded on the reafon o f the law. Or all may be confi

dered as intended by the text, expounding it equivocally. But at a ll events, 
the feveral inductions muft be admitted,

1 • J
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C H A P T E R  III.

ON PLEDGES, HYPOTHECATION, AND MORTGAGES. 

S E C T I O N  I.

ON TH E N A TU RE O F A  P L E D G E ; A N D  O N  P L E D G E S  LOST

OR D A M A G E D .

L X X X .

V R lH A SPA T I:— A p l e d g e  ( adhi)  is called bandha, and 
is declared to be divifible into four pairs;

2. M o v e a b l e ,  or perjona!, and fixed, or real; for cuftody 
only, and for ufe; unlimited, and limited as to tim e; 
with a written contra£l, and with a verbal attefted agree
ment.

Bandha is derived in the paffive form, “  that, which is bound or pledged 

(badhyate)A  A male flave or the like, being bound or confined, is then 

unable to perform fervice for his matter ; a horfe alfo, being bound or tied, 

is then unfit for his owner’s ufe. By acceptation, the fenfe of the word 

“  bandha ”  is a thing remaining in the creditor’s potteflion by an agreement 

on the part of the debtor in this form, “  this chattel fhall remain in thy poi- 

feffion, fo long as I  do net repay thy money.”  Accordingly it is faid by
N  n eminent
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eminent logicians, that the meaning o f  words fr apprehended by grammar, by- 

analogy, by didionaries, by orig in a l inftrudion, and by pradice or accepta

tion.
4

'y ld h i is the very fame thing with bandha. It is divifible into four p a ir s ; 

it is of four kinds or forms, w hich are again fubd ivid ed . Thofe forms are 

the properties o f  a pledge, confidered by the author of the C a lp a ten i as con- 

neded with the nature o f the thing pledged, the form o f  hypothecation, its 

period, and the evidence o f  th e tranfadlion. O f how many forts again are 

each of thefe properties o f  a p led g e?  The fage, fatisfying that queftion, 

enumerates them ; “  moveable & c.5> (L X X X  2). Confequently, in regard 

to its nature, a pledge is of two forts; moveable, as kine, horfes, or the 

like; and fixed, as land, or the like.

H a v i n g  explained the d fin d lio n s  on the nature o f  the pledge, the fage 

notices the form : “ for cuftody only, and for ufe;” for cuftody, or fafe- 

guard, and for ufe, or employment. Thefe two dired the propereft (p ra -  

c r ijh ta ) condud of the creditor, and hence are called the forms (p r a -  

c a r a ) o f  a pledge : and thus, in refped of form, a pledge is of two kinds.

“  A pledge for cuftody only;”  to be merely kept: a thing, which may be 

injured by ufe, or one, which cannot be ufed. That, which is not probably 

injured by ufe, is a pledge “  for ufe as will be explained further on.

T he fage fubjoins the d ifin d lion s refpeding the period of the pledge;

“  unlimited and limited.” “  Unlimited ; ’ literally  fubjed to redemption at 

pleafure; that is, to be releafed at no fpecifick time. “  Limited ; ”  to be re

leafed at a fpecifick time. “  On payment of the principal atfuch a time, 

this pledge lhall be releafed ;” in this and fimilar forms a period is fpecified. 

Thus the diftindion in refped of time is alfo two fold.

T he fage notices the evidence of a pledge: “  with a written contrad, 

and w ith a verbal attelled agreement.” If it be queftioned whether “  this 

horfe be pledged to that man or not,” the evidence may be a writing or a 

witnefs. Thus evidence is alfo two fold. Hence the diftindions are eight 

fold, as is obferved by C h a n d e W a r a .

B eing
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Being divided into four pairs, moveable or fixed, and fo forth, it is 
of four kinds: four fold, diftinguifhed according to the nature of the thing 
pledged, the form of hypothecation, its period, and the evidence of the tranf- 
ailion ; and eight fold, by the fubdivifion of thefe.

The author of the Calpateru.

Moveable and fixed compofe the find pair relative to the nature of the 
thing pledged; for cuftody only, and for ufe, the fecond pair relative 
to the form o f  hypothecation; unlimited, and limited as to time, the third 
pair relative to the period o f  the mortgage; with a written contrail, and 
with a verbal attefted agreement, the fourth pair relative to the evidence 
o f  the tranfadlion. By the fubdivifion of thefe, by their mutual differences, 
by the relative diftinilions of moveable and fixed, and fo forth, the fubjeil 
becomes eight fold : confequently each of the four forts contains two fpecies.

,;r'' V- 4. > - ; .

T he enjoyment of the pledge, and the debtor him felf, and fo forth, are 

fecondary evidence of hypothecation proved by enjoyment or made by the 
party himfelf without writing or attefation . They are not confequently exclu- 
five of this fubdivifion. Or thefe are the diftinilions of pledge, as approved 

by law. But a pledge unauthenticated by atteftation or written contrail, 

or authenticated by an attefted writing, not being noticed in codes of law, 

is not approved by pojitive law. Such is the interpretation according to 

Ch a n d es w a r a .

O r a pledge, whether moveable or immoveable, is of four forts; to be 

merely kept, to be ufed, redeemable at pleafure, or at a fpecified time.

This four fold diftindlion o f  pledges concerns moveable property, and alfo 

concernstixed property. A pledge is fometimes authenticated by a written con

trail, fometimes by a verbal attefted agreement. Such may be the conftruc- 

tion o f  the text. This is ftated generally : fometimes alfo a pledge is proved 

by enjoyment, or has been delivered with a verbal unattefted agreement.

L X X X I .

Na' r ed a :— T hat, to which a fecondary title is given ( adhi- 
criyate)  is f  adhi)  a pledge.

2. I t
.
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2. It has two forms, to be releafed at a fixed time, or to 

be retained until payment be tendered. It is again de
clared to be of two forts, for cuftody only and for ufe;

*»

3. Even fo muft it be diligently kept: on its lofs or deftruc- 
tion by the negligence of the lender, the intereft on his loan 
is forfeited; and even if it be only fpoiled or altered.

I t  has two characters or forms. One, to be releafed, or given up, at 

the period which has been fixed or fettled. For example; the pledgeor 

fay s, “  a loan has been received from you on the mortgage of this land; 

when twice the amount of the debt has been realized, you mull furrender 

the mortgage.” Or he fay s, “  a loan is now received by me and a pledge is 

given; paying the debt at the clofe o f the year, I will redeem the pledge: 

elfe this pledge ftiall become your abfolute property.”  When a time has 

been fettled in thefe or other forms, the pledge is “ to be releafed at a 

fixed time.” This has been named by V r i h a s p a t i , a pledge “  limit

ed as to time.”

T he  fenfe of the other phrafe completed is, “  until the time of payment 

tendered;” until payment be tendered. In the cafe of an agreement in this 

form, “  whenever the debt fball be difeharged, then only fhall the pledge 

be releafed,”  it is a pledge for no fpecifick period and this is named by 

V r ih as p  a t i  a pledge “  unlimited as to time,”  or redeemable at pleafure; 

for the payment o f the debt and furrendry of the pledge depend on the will 

o f the party.

“  I t  is again declared to be of two forts” (L X X X I a); the two kinds 

being fubdivided, the diftindion is four fold. But C h a n d e W a r a  thus 

expounds “  two forms” (L X X X I 1}; a pledge, whether fixed or moveable, is 

unlimited or limited as to time, a dijhnhhon deferibed by the phrafe  “ to be 

releafed at a fixed time, or to be retained until payment be tendered;” and it 

is for cuftody only or for ufe : thefe are the two diftindions. It muft alfo be 

underftood, that it may be authenticated by a written contrad, or by a verbal 

attefted agreement.

T hus*
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T hus the texts of V r I h a s p a t i  and N a 'r e d a  coincide. According id 

this interpretation, it is proper to expound the phrafe “ it is again of two 

forts,”  with a written contraft or with an attefted verbal agreement. Here 

the text o f N a r e d a  is expounded in conformity with the text of V r i h a s - 

p a t i ; or the text of V r  I h a s p a t i  m ay be expounded in conformity with 

the text of N a r e d a . Ultimately there is no difference.

“  T h a t , to which a title is g iv e n ” (L X X X I i)  ; that, which is 

made fimilar to his own abfolute property. In this inftance there is only a 

fecondary title, confiding in the cuftody or occupation o f another’s proper

ty. A s that, to which a man is entitled, is kept or uled like his own pro

perty, fo is a thing received in the form of a pledge, though it actually 

belong to another : and the word ddhi acquires the fame meaning with bandha 

from praflice and ufe. Or the derivation of the word txdhi may be, that, in 

right o f  which ('adhicrttya) a loan is made or the like. It may be any how 

underflood by fuppojing the intervention offom e term , as in the epithet fawn- 

waifled, where the term exprejjive o f  fm ilarity  is dropped.

“  E ven  fo muff it be kept”  or preferved (L X X X I 3) ; according to the 

difference in the forms of pledges. In luch form as fuch things are kept, 

muff the pledge be kept. Or, it muff be kept in the mode o f cuftody, to 

which the debtor affented. “  On its lofs or deftru&ion,” in cafe of its not 

being preferved, interefl is forfeited by the negligence of the lender. Such 

is the meaning o f the text. I f  the pledge “  be fpoiled or altered, i f  it be 

broken or the like, the confequence is the fame; interefl; is forfeited as in the 

cafe o f lofs or deftru&ion. In this interpretation C h a n d e  s w a r  a  concursi

L X X X II.

V ishnu:— B y the ufe of a pledge to be kept only, the intereft 
is forfeited ; and the creditor fhall make good the lofs of 
a pledge, unlefs it was caufed by the a61 of G od or the 
king, and without his fault.

“  B y  the ufe of a pledge ” already expounded by the ufe o f a pledge to

be kept only.* ___________ ^
•  Glofs on v. LXXVIII.

O  o * 1 #
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I f the lofs of the pledge be caufed by the a£t o f G od  or o f the king,

without any fault on the part of the creditor, his recovery o f the principal 

and intereft will be propounded. For example •, when a horfe or ox is 

pledged, and dies of difeafe notwithftanding the belt medicaments adminif- 

tered, or is forcibly feized by the king, though guarded with the utmofl 

diligence, the lofs is caufed by the adl of God, or of the king. But the 

creditor muft make good a pledge loft without fuch inevitable n ecejjity } either 

by payment of its value in money, or by delivery of an equivalent in  kin d. But 

in the cafe of his not making good the pledge, Na”ked a  ordains the for

feiture of the principal (L X X X III). Such is the glofs delivered in the 

F etn a ca ra .

L X X X III.

Nareda :— I f a pledge be loft, and the creditor do not replace 
it, the principal itfelf lhall be forfeited ; unlefs the lofs was 
caufed without his fault by the aft of God or of the king.

T his cafe of a pledge not made good muft be underftood, where the 
pledge is not replaced by an equivalent, and is equal in value to the 
amount of the principal debt together with intereft. It is alfo proper to 

apply the fam e ride when the creditor, in confequence of his aflual poverty, 
is unable to pay the excefs of value, or when the value of the thing cannot 
be afcertained.

T he forfeiture of the principal implies the forfeiture of intereft as well 

as principal. It would be inconfiftent with reafon, that the principal Ihould 

be forfeited, and the intereft remain due.

L X X X IV .

Y ajnyawalcya:— I f a pledge for cuftody only be ufed, there 
fhall be no intereft; nor, if a pledge for ufe be damaged : 
a pledge fpoiled, loft, or deftroyed, unlefs by the aft of G o d  

or of the king, lhall be made good by the creditor,*

* T hi laft hcmiftich only is cited in this place ; the verfe at large is cited after v. XCI. I place it here 
becaufe reference is made to it before the latter citation.

“  Spo iled
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*« Spoiled or lo jl; '  broken, ftolen or the like, and become utterly unfit 

for ufe. “  Deftroyed annihilated or totally loft. Both thefe pledges 

muft be made good by payment o f the value, or otherwife.

The Retnacara.

C onsequently the term “  deftroyed ”  fignifies dead, burnt or the 

like. It may be queftioned how “  ftolen ”  can be fuggefted by the word 

loft orf polled. If a thing ftolen be recovered, it is not loft ; if  it be not re

covered, it is totally lojl, or Jimilar to a thing deftroyed ; but the intermediate 
poffibility of recovery does not juftify the confequence.

T he text of Na' reda (LXXXI 3), as expounded by Chande' svvara,
“  on the lofs or deftruflion of the pledge, intereft is forfeited,”  is incon- 

liftent with thefe texts. It fhould not be affirmed, that, under the 

authority of both texts, the forfeiture of intereft, and fatisfadtion for 

the pledge, are both ordained. This would be inconfiftent with the text of 

Vya' sa.

LXXXV.
V y a s a :— If gold, or other precious thing, {hall be pledged, 

and loft by the negligence of the receiver, that creditor, 
on the principal and intereft of his loan being paid, fhall 
be forced to pay the price of the pledge.

H e r e  “  receiver” intends the receiver o f the pledge, or creditor; for the 

pledge, being in the creditor’s poffeffion, cannot be loft by the immediate 

fault o f him, who received the loan. It may indeed fometimes happen 

mediately: for example, the borrower, applying to the lender, with the in

tent of inducing his acceptance of the terms, conceals the proper food o f 

the cow offered as a pledge, and defcribes it otherwife; the creditor, con

fiding in his information, lends the money on fuch a pledge: afterwards 

mifchief arifes from change of food. In this and other cafes the reader 

may draw his own inferences. But, in the cafe fuppofed, it would be in- 

confiftent with reafon, that the creditor fhould be liable to make good the 

value o f that pledge.

• In
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I n fuch cafes, we hold, that the matter muft be fettled by learned men, 

difcriminating the faults on both tides. Since no rule is exprefsly declared 

by fages, nor any thing particularly Hated by ancient authors, the cafe mujt be 

determinedby honeft men of acute lenfe. If any rule on this fubjeft be de

clared in books o f other countries, they, who a fert a fettled  ride, have the 

advantage in the debate. Thus, when a pledge is loft, if  the cr^ditoi do 

not announce the lofs, he forfeits intereft and muft make good the pledge, 

under the authority of the texts of Nareda and V i s h n u  ( LXXXI  3 and 

L X X X II). In this cafe, his concealing the lofs of the pledge is a fault on 

the part of the creditor, wherefore intereft is forfeited 2 and this is reason

able ; for the creditor concealed the lofs, from a defire of receiving inte

reft, refledting, “  if  the lofs of the pledge were announced, the debtor, bor

rowing money elfewhere, would pay the debt and demand his pledge; by 

which my intereft would be forfeited•” concealment therefore was a great 

offence. But intereft only flops after the lofs of the pledge; the intereft 

due before that lofs may be received.

T h e  text o f Vyasa muft be applied to the cafe, where the lofs ot the 

pledge was announced. Confequently, the pledge being loft by the fault 

of the debtor or of the creditor, and the lofs not being announced by the 

creditor, intereft is forfeited. But i f  it be loft by the creditors fault, and 

the lofs be announced, he muft pay the value of the pledge or give an 

equivalent, and may receive the principal and intereft. In the fame cafe, 

i f  he concealed the lofs, he receives the principal without intereft.

S ome are o f opinion, that the text of N a r e d a , “  on the lofs or de- 

ftrudtion of the pledge, intereft is forfeited”  (L X X X I 3), concerns a pledge 

to be ufed. For example; when the borrower, receiving the loan, gave as 

a pledge a boat or the like for ufe; then, fhould the pledge be loft, the cre

ditor forfeits intereft, and the debtor lofes his property : and this is rea

sonable ; for the lofs is imputable to both parties; to the debtor, becaufe 

he affcnted to the ufe o f  the pledge ; to the creditor, becaufe he did ufe it. 

Hence the creditor forfeits intereft, and the debtor lofes the thing pledged.

H ere  it fhould be noticed, that, i f  the pledge be fpoiled (that is, broken
Of(
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or the like) in confequence of ufe, then only fhould this rule be applied: 

for, if  a pledge be ufed, which fhould only have been kept, the whole inter- 

eft is forfeited ; if it be fpoiled, the principal is forfeited; if a pledge, lia

ble to be ufed, be a&ually ufed, half the intereft is forfeited ; if it be fpoil

ed, the whole intereft is forfeited. This is accurate. However, this rule 
concerns only a pledge for ufe with th e aflent o f  th e p le d g e e . If the pledgeor 

have not aflented to its ufe, the fame rule fhould be underftood, which 

is diredled in the cafe of a pledge for cuftody only.

“ T he ufe of a pledge,” in the text of V ishnu (L X X X II), be

ing expounded by Chande"sWara , the ufe of a pledge to be kept only, 

it is proper to infer the lofs of a pledge for cuftody only, in the phrafe,

“  the creditor fhall make good the lofs of a pledge.” Vy a s a , fpecifying 

“ gold or other precious thing,” evidently intends a pledge for cuftody on

ly. Y a' jn y a w a l c y A (L X X X IV ), ordaining the forfeiture of intereft, 

if a pledge for ufe be broken or the like, adds, “ a pledge fpoiled muft be 
made good that is, if a pledge for cuftody only be broken or the like, an 
equivalent muft be given. There is no impediment to this induction, 

Confequently the text of N a’ red a , “  if a pledge be loft, the principal 

itfelf is forfeited” (L X X X III), coinciding with the texts of other fages, 

may be well expounded, “ if a pledge for cuftody only be loft.” Or, if “ loft 

or deftroyed ” be explained abfolutely loft, or totally deftroyed by morta

lity, fire or the like, this may be underftood of a pledge to be ufed : accord
ingly Y a ' j n y a w a l c y a , having ordained, with a view to pledges for cuf

tody, that a pledge fpoiled {hall be made good, diredfs a pledge deftroyed to 

be made good, as a rule concerning pledges for ufe. But this alfo concerns 

pledges for cuftody; and thus the tru e fenfe of the exprefiion, “  a pledge 

fpoiled fhall be made good,” is obtained. This they hold reafonable.

Others fay, if a pledge for ufe be fpoiled or rendered unfit for its pur- 
pofes, intereft is forfeited : the authorities are the texts above cited “ on 
the lofs of a pledge intereft is forfeited” (L X X X I 3), and “ there fhall be no 
intereft if a pledge for ufe be damaged” (L X X X IV ). If the pledge be ab
folutely loft, being burnt or deftroyed, an equivalent muft be given, or the 
principal is forfeited ; the authorities are other texts; “ the creditor fhall

P p ,make
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tnake good the lofs o f the pledge’* (L X X X II) ; ** i f  a pledge be loft, the 

principal itfelf is forfeited” (L X X X III); “  a pledge deftroyed ftiall be made 

good”  (L X X X IV ). I f  a pledge for cuftody be fpoiled or damaged by the 

negligence of the pledgee, even without the ufe of it, or if it be damaged by 

ufe, intereft is forfeited under the text (L X X X I 3) "  and even if  it be 

only fpoiled or altered.”  I f  it be utterly loft and deftroyed, the principal 

tifelf is forfeited, or an equivalent muft be given, under the text (LX X X V I)

*« any pledge being wholly fpoiled, the principal debt {hall be loft,”  and 

(L X X X IV ) “  a pledge fpoiled or loft muft be made good.”

H e r e  it muft be underftood, that, when the pledge is loft by the- fault o f 

both parties, one forfeits intereft, the other lofes the thing pledged. When 

it is loft by the fault of the creditor alone, it muft be argued, that the cre

ditor fhall make good the pledge or give other fatisfa&ion according to cir- 

cumftances. The lofs cannot eafily happen by the fault of the debtor alone : 

however, ftioulJ it any how happen by his fa u lt , the lofs of the thing pledg

ed falls folely on the d.btor, as in the cafe of a lofs caufed by the adt o f 

G od or of the king.

L X X X V I.

V rih aspati:— A ny pledge being ufed, and wholly fpoiled 
by th e  fa u lt ,  o f  th e  p le d g e e , the principal debt fhall be loft, 
if  the pledge be of great value in refpe& of the debt, and 
he muft fully fatisfy the pledgeor.

** W h o lly  fpoiled j ”  rendered totally unfit for ufe. “  I f  the pledge be 

o f great value,”  in refpedt o f the fum due to the creditor.
The Retnacara.

A c c o r d in g  to the laft mentioned opinion this concerns only a pledge 

for cuftody. But according to the former opinion there is no difficulty in 

referring it to both forts o f  pledges. “  In refpeft of the fum due to the cre

ditor 5”  that is, in refpeft o f the aggregate of principal and intereft ; for it 

would be improper to forfeit the principal while the intereft remained 

due.
“ Ha
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“  H e mull fully fatisfy the pledgeor,”  by humble fupplication and the 

like. If he be not fo fatisfied, the pledgee mull pay a fum not exceeding 

the value of the pledge. Under this law, if  clothes, ornaments or the like, 

received in pawn, be wholly fpoiled by the wear of them or otherwife, 

fhould their value be equalled by the amount o f principal and intend!, then 

the principal and intereft fhall be forfeited ; if  their value be not equalled 

by the principal and intereft, the value muft be made good. When clothes 

worth ten fuvernas have been pledged for a debt o f four fuvernas, in confe- 

quence of the lender’s obduracy, though the ignorance o f the borrower or 

his want of any other effects, in fuch a cafe it is underftood, that the value 

cannot be made good out of the principal and intereft.

M isra  expounds the text o f V r i h a s p a t i  (L X X X V I) as intending a 

debt free o f intereft.

L X X X V II.

Menu:— A pledge muft not be ufed by force, that is againfi 
confent: the pawnee fo ufing it muft give up his whole in
tereft, or muft fatisfy the pawner, i f  it he fpoiled or zoom out, 
by paying him the original price of it; otherwife, he com
mits a theft of the pawn.

'S

T his text concerns pledges for cuftody only: a pledge to be kept only, 

fuch as clothes, ornaments or the like, muft not be ufed. The pawnee, fo 

ufing it, muft give up his whole intereft, or muft fatisfy the pawner j that 

is, if the pledge be worn out by ufe, he muft fatisfy the owner by paying 

the value, which the pledge bore when it was well conditioned. Other- 

wife, he would be guilty of ftealing the pawn.

ClJLLtfc ABHATTA.

T he text of V r i h a s p a t i  alfo (L X X X V I) has the fame imports for 

that and the text of V i shnu  (L X X X II) are expounded, “  if  the value o f 

the pledge cannot be made good out o f the principal debt, the pledgee muft 

pay the excefs, or give an equivalent.”

LXXXVIH.
'J
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Lxxxvur.
Menu :— T he fool, who fecretly ufes a pledge without* 

though not againft, the affent of the owner, fhall give up 
half of his intereft, as a compenfation for fuch ufe.

T he fool, who, in breach of his agreement with the owner, ufes by 

Health effedts, which fhould only be kept and which were not delivered for in- 

. tereft by enjoyment, muft relinquifh half his infereft, to requite the ufe of the 

faw n . But, if he ufe the pledge by force, he muft relinquifh the whole 

intereft (LX X X V II).

CULLU' CABHATTA,

I t  is therefore held by C ullu*c a b h a t T a , that, if  a pledge for cuftody 

only be ufed by ftealth, half the intereft fhould be relinquilhed ; but i f  

ufed by force, the whole intereft fhould be relinquifhed. A  fimilar glofs i 

delivered by C h a n d e Ts w a r a , but he'does not fpecify whether the textfing- 

ly intend the ufe o f a pledge for cuftody or o f a pledge for ufe, or intend the 

ufe of each. He adds to the glofs on the laft hemiftich of the laft verfe,

“  but, i f  the pledgee do not give up the intereft, he muft fatisfy the debtor 

by paying the computed value of fuch ufe.”  Thus arbitrators tell the cre

ditor, who has ufed a pledge without authority, “  thou muft give up in

tereft.”  In that cafe, i f  the creditor refufe to give up intereft, the value 

ofufufrudt fhould be aflefled and deducted from the amount of principal 

and intereft. The fame form fhould alfo be obferved in the cafe where half 

the intereft ought to be given up.

B ut  V a' c h e s p a t i  M isra fays, in every cafe, where the pledge is ufed 

againft the will of the owner, the whole intereft is forfeited ; when a Have 

or the like, being pledged, is reafonably employed, half the intereft; but 

i f  a pledge for cuftody be ufed, the whole intereft fhall be forfeited.

L X X X IX .

C a t y a y a n a : —  H e, who employs on work an unwilling 
jlave or other living pledge without the affent of the owner, 
fhall be compelled to pay the value of the work, or fhall 
receive no intereft on his loan.
w  ̂ , ...  ̂  ̂  ̂ A c c o r d i n g
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According to all opinions this text does not folely concern a pledgfi 
for cuftody; for it ftates employment on work, and the unwillingnefs o f  

the living pledge; but a pledge for cuftody cannot be willing, nor can it 
perform work. The text concerns both a pledge for cuftody, and a pledge 

for ufe. The fenfe of the text is, “  he, who employs in labour, without 

the aflent of the owner, an hypothecated Have or the like, who is unwilling 

to work, fhall be compelled to pay the value o f his labour, or ftiall receive 
no intereft.”

The R etnucara.

A ccording to M isra the interpretation is the fame. “  The value o f 

the work whatever is the juft hire for the work performed by the Have, 

or whatever has been gained through his labour. It may alfo be under* 

flood o f the hire o f boats or the like : but in this cafe employment on work 

is figurative. Although “  unwilling ” be a fuperfluous term in refpedt o f 

boats and the like, fince it is only fignificant in refpefl of flaves and the 

reft, there is no objection to a comprehenjive interpretation.

If a debtor, through anxiety for the celebration o f  afeftival, or through 

generality, aflent to the ufe o f  the pledge, and alfo ftipulate other in

tereft, in that cafe there is no forfeiture o f  intereft: to make this evi

dent it is faid, “  without the aflent o f the owner.”  I f  a Have, whofe em

ployment is  not authorized, be unwilling to work, and be neverthelefs employed, 

intereft is forfeited ; therefore the fage adds, “  unwilling.” Confequently, 

i f  a Have be employed without his own confent and without permiflion 

from his mailer, the pledgee muft give up his whole intereft; with the 

Have’s confent, but without his mailer’s permiflion, half the intereft (for 

this coincides with the text o f M enu L X X X V 'III); with the mailer’s per- 

miflion, but againft the Havens will, alfo half the intereft j elfe, “  unwilling/* 

in this text would be infignificant.

T his text may, however, be reftrifled to pledges for cuftody only. Thus 

the verb “  do” figmfies adt or tranfadt, as it is explained by thofe who are 

converfant w ith law  ; “  work,” employment or ufe o f  a copper caldron or 

the like to hold or boil rice. He, who fo ufes fuch a veffel, is meant by the

Q_q yekt.
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/fljwf. “  Without the aflent o f  the owner f  as before explained. “  Unwil

ling concerning which pledge it is not the will or intention o f  the owner 

that the creditor fhould benefit by the ufe o f that caldron. Such will or 

intention is prefumed, when the owner, feeing or hearing o f the ufe o f 

the pledge, manifefts no difpleafure. It fhould not be obje£ted, that 

the p hrafe, “  without the aflent o f  the ow ner,”  becomes unmeaning. A l

though it were againft his with, he may confent through favour or the like.

W hen a flave, a cow, or the like, has been hypothecated, and intereft has 

been feparately flipulated, food muft be fupplied by the pledgeor alone. In 

fuch a cafe, i f  the creditor through tendernefs fupply their food, he fhali re

ceive; interefl:, even though he employ them on work. I f  the debtor furnilh 

food, but the flave perform with good humour fome trifling work for the cre

ditor, there is no forfeiture of interefl. When fuch a contrafl is made, it muft 

be attributed to the anxiety of the debtor for the celebration o f  fomc feftival, 

wherefore, hefubm its to fu c h  terms.

From  the expreflion “  without aflent,”  in the text o f  C a't y a V a n a , it  

is:inferred, that, fhould a flave be employed even with his own confent, but 

without the fan&ion of his rnafter, half the interefl is forfeited; if  he be 

compelled b y  force, the whole interefl: is forfeited. But, fhould a pledge 

for cuftody be ufed, without the aflent of the owner, the whole intereft is; 

forfeited, even, though no force be employed; as is fuggefled by the term 

“  for cuftody only,” in the text, “  i f  a pledge for cuftody only be ufed, there 

{haltbe mo intereft” (L X X X IV ). This interpretation, confident with the 

gk»f3 of M esr a , is beft. However, fhould the owner confent to the ufe o f 

a pledge  ̂ which regularly ought to he kept only, and ftipulate other intereft, 

there is boj forfeiture.

If the pledgee maltreat a flave unwilling to work, he fhallbe fined.

X C .

C a'tya'yana: —  B ut he, who with words, or with blows 
ftruck on a fenfible part, infults or pains a pledged f la v e  o r  

th e  lik e  refilling to work, fhall fo y je it  th e in te re fl  o f  h is  lo a n , 
an d  pay the firft amercement. his
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T his text, from the title, under which it is introduced^ fhows that he, who 

fo abufes his pledge, {hall receive no intereft. The firft amercement is here 

mentioned incidentally.

The Retnacara.

Since this text is inferted under the head of forfeited intereft, the lofs of 
intereft is implied. The amount of the firft amercement and other fines 

has been varioufly ftated by M e n u , N a' r e d a  and others; and it fhould be 

regulated, in the title of fines, according to the degree of the offence. The 

fenfe o f the text is this; he, who hurts a flave or other living pledge, with 

blows of aftafforflickflruckon a noble part, or who menaces him, fhall 

pay as a fine the firft amercement, and o f courfe fhall receive no intereft.

The word “  ftaff”  is ufed generally, intending any injlrument fo r  in fillin g  

corporal pain.

D oes this text concern a flave or other fimilar pledge employed without 

the affent o f the owner, or univerfally any flave or other living pledge ? I f  it 

be faid, the firft alone is fuitable $ for, when the employment o f a flave 

or the like has been authorized by the owner, be may be talked by the cre

ditor, as f  he were his own flave ; fhould he refufe to work, proper chaftife- 

ment may be inflidted; and this is confiftent with reafon ; the text is there

fore properly referred to the unauthorized ufe “  o f a  pledged f l a v e that is de

nied ; for he fhould only be bidden to work, although his employment have 

been authorized. The flave o f another, who has amicably authorized his 

employment, fhould not be beaten : even though the ufufrudh were affign- 

ed in lieu of intereft, the pledgee fhould only tell the owner, “  your flave 

does not perform my work, you muft aflign other i n t e r e f t o n  this infor

mation the owner muft do what is proper: i f  the creditor a£l otherwife, 

he incurs a fine. The laft fuppofition is alone right. Accordingly it is faid 

in the Retnacara, “  this text, from the title, under which it is intro

duced, fhows, that no intereft fhall be r e c e iv e d .O n  any other conftrudtion, 

the forfeiture of intereft is already fuggefted by another text (L X X X IX ), and 

it would be therefore improper to eftablifh an implied fenfe o f this text.

M enu  ordains that no intereft fhall be received even in the cafe o f 

ufing a pledge which regularly may be ufed. < X C I.
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X C I .*

Menu :— I f he take a beneficial pledge, or a pledge to be nfed 
Jo r  his projit, he mull have no other intereft on the loan.

I f land, a cow, a flave, or the like, be delivered as a pledge to be ufed, 

the creditor fhall not receive the intereft already ordained on loans o f money.

CuLLUCABHATTA*

B y  this phrafe, “  land, a cow, a flave, or the like,1’ the reference to 

pledges, which regularly may be ufed, is made evident. It might be proper 

to fay, “  land, cows, flaves, gold or the lik e ;11 for all concur in the for

feiture of intereft, if  a pledge be ufed, which ought only to have been kept.

By the expreflion,. “  delivered as a pledge to be ufed,” a loan bearing that 

intereft, which confifts in the ufufrudt o f the pledge, is intimated. T o re-* 

move the inconftftency of denying intereft, the fage adds “  on the loan;11 

meaning no fueh intereft, as previoufly ordained by M e n u  in the form of 

pecuniary intereft on loans at the rate of an eightieth part and fo forth. 

C u l l u c a b h a t t a  expreffes the fame in his glofs, “ already ordained.”  

Confequently, i f  the ufe of the pledge have been fettled by way o f intereft, 

no other intereft fhall be received.

B u t  C h a n d e ŝ w a r a  expounds “ beneficial” actually ufed. Having ex

plained this text as denying intereft generally, he cites, as a fpecial rule, the 

text (LX X X V III) which ordains the relinquifhment o f  hal f  the intereft,

** if  a pledge be ufed without, but not againft, the aflent o f the ow ner,11 

prefacing the text with the word “  fo.” Again premifing “  fo,11 he cites the 

text of M e n u  (L X X X V II), and expounds it as ordaining, that, i f  a pledge 

be ufed by force, though its ufe be forbidden, the whole intereft muft be giv

en up. Confequently there is no difficulty in referring thefe three texts to 

pledges for cuftody only. In this cafe the text lajl quoted (X C I) concerns a 

pledge of which the ufe has been ftipulated, and fo forth, being intended to 

prohibit intereft according to circumftances. It fhould not beobje&ed, fince 

the ufe and profit of the pledge is received as intereft, how is intereft to be 

relinquifhed ? If the pledge be ufed, half the intereft (that is half of the

* See v. CXVII.

,L  • , _ legal,

Si,... . . . .  . . . .  . • - .....
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legal, or of the ftipulatcd, intereft) mull be given up becaufe the ufe o f  the 

pledge ivas not fettled in lieu of intereft. Y a' j n y a w a l c y a  (L X X X IV ) 

ordains the forfeiture o f the whole intereft, in every cafe where a pledge for 
cuftody only is ufed.

I f a pledge to be kept only, as clothes, ornaments or the like, be ufed, 

there fhall be no intereft ; nor if  a beneficial pledge, as an ox or the like, be 

rendered unfit for ufe. The D tpacalica.

T h a t  is, if it be rendered unfit for ufe, there {hall be no intereft. A fi- 

milar glofs is delivered in the Retnacara. But, i f  a pledge, which regularly 

may be ufed, be actually ufed, fince the relinquiftiment o f half the intereft is 

ordained, the univerfal prohibition of intereft is unfit. As for a pledge to be 

kept only, if  that pledge be ufed, the forfeiture of intereft muft be regulated, 

in due proportion. For inftance, both the value o f the ufufrudt and the 

amount of intereft fhould be afeertained and compared ; as has been men

tioned under the head o f prohibited intereft.

B y the ufe o f a pledge, however inconfiderable the value o f  its ufufrudl may 

be, the intereft is forfeited, however great its amount;  becaufe the pledgee has 

violated the terms of the agreement.

T h e  author of the M itacjhara.

“  T e r m s  of the agreement;”  the bargain ; a pledge delivered for ufe be

ing a pledge to be ufed, and a pledge delivered for cuftody only being a pledge 

to be kept.

B u t  M isr a  fays, forfeiture o f intereft, if  a pledge for cuftody only be

ufed, is one rule; forfeiture o f intereft on the unauthorized ufe o f a pledge,
#

which regularly might be ufed, is another rule ; and forfeiture o f intereft, if  

the pledge be damaged, is again another rule. The meaning has been al

ready explained. The meaning o f the fecond rule is, that half the intereft 

is forfeited by the unauthorized ufe of a pledge, which regularly might be 

ufed; and the whole intereft by the ufe of fuch a pledge, i f  the profit were 

afligned in lieu of intereft, or i f  it be ufed againft the confent o f the owner.

R r X C IL
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X C II.

Vrihaspati:— If the creditor through avarice ufe a pledge 
before intereft ceafe on the loan, or before the ftipulated 
period expire, the debt lhall bear no further intereft.

2. L ike a depofit, the pledge muft be carefully kept; in
tereft is forfeited, if it be damaged.

I f it be agreed, that a pledge fhall be ufed at a fpecified time, it muft not 

be ufed while the period is incomplete. This is declared by the text.

The Retnacara.

F or example; a borrower receives a loan on the fecurity of a pledge, and 

makes an agreement in this form; “  this pledge fhall remain in your pof- 

feffion, if I do not difcharge the debt at the expiration o f five years, the 

pledge fhall be enjoyed by y o u a n d  the borrower pays intereft independent 

thereof. In this cafe the ufe of the pledge before the ftipulated period is 

unauthorized ; it fhould not be taken. But, when the period has expired, 

then only fhould the pledge be ufed ; and intereft is not thereby forfeited.

I f  the debt were contracted with an agreement, “  I will redeem the pledge 

when the principal is doubled; then, if  the pledge be not redeemed al-' 

though the debt be doubled, the pledge may be ufed after notice given to 

the debtor’s kinfmen. In that cafe alfo there is no further intereft (C X IX ).

T his ufe o f a pledge is legal; but how can amicable enjoyment o f a  
■pledge, which it is in the debtor’s power to forb id , be juftified by law. I f  a 

creditor ufe a pledge, without the affent of the owner, before the ftipulated 

period expire, and before intereft ceafe on the debt, he forfeits the intereft 

previoufly agreed on, and which had not been paid. But if  the intereft 

have been paid, a deduction muft be made from the principal. Thi? is 

deduced from the text o f C a t y a  y a n  a  (LX X X IX ), and from common 

fenfe. If the owner, when the debt is contracted, amicably confent to the 

ufe of the pledge, intereft is not forfeited : this is reafonable.

D qes the text of V a  i h a s p a t i  (X C IIj concern a pledge to be ufed, or

a#
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a pledge to be kept only, or both ? On the firft fuppofition it would be wrong 

to fay, that a pledge for cuftody may not be ufed, when intereft has 

ceafed on becoming equal to the principal, and when the ftipulated period has 

expired; for the ufe of a pledge given for cuftody is authorized after the 

debt is doubled (C X X I 2). On the fecond fuppofition, what is the rule in 

refped of a pledge for ufe ? If it may be ufed from the date of hypothecation, 

there is a contradiction to reafon, in allowing both the ufe of a pledge and the 

receipt of intereft independent thereof If it may not be ufed, even when 

the period has expired and the debt has ceafed to bear intereft, it is inconfif- 

tent with reafon, that a pledge for cuftody may be ufed, but a pledge for ufe 

may not be ufed. On the third fuppofition, the diftindion of pledges for 

cuftody and for ufe would be fruitlefs.

T o  this it is anfwered, the text concerns both; but the diftindion has its 

ufe. The unauthorized ufe of a pledge for cuftody only, even though not 

exprefsly forbidden by the owner, induces a forfeiture of intereft (L X X X IV ). 

If an employable pledge be ufed without the confent of the owner, half the 

intereft is forfeited; but againft his confent, the whole intereft (L X X X V II 

and L X X X V III). A  pledge for cuftody only (L X X X IV ) fignifies a pledge 

not delivered for ufe, and unlimited as to time. Such is the opinion of V a -  

c h e s p a t i  M i s r a . But according to C u l l u c a b h a t t a , the fame mull 

be affirmed of a pledge for cuftody which is affirmed of a pledge for ufe; elfe 

it is a difparagement to him, that he has not diftinguiffied them.

I f a pledge for ufe or cuftody be Ipoiled or altered, the intereft is forfeited 

(L X X X I 3) ; if it be loft or deftroyed, the principal itfelf and the intereft are 

forfeited (LX X X III, L X X X I 3, L X X X V II a n d L X X X V I); for the term 

ufed in the text (L X X X I 3) is explained in the Retnacara, “  on the lofs or 

deftrudlion of the pledge by the fault of the lender.”  It is ordained in the 

rule of V i shnu  (LX X X II) and text of Y a ' j n y a w a l c y a  (L X X X IV ), that 

the lofs of a pledge muft be made good. An alternative is thus ftated, the 

delivery of an equivalent in lieu of the pledge, or the forfeiture of principal and 

intereft. A third cafe is ftated ; payment of the pecuniary value of the pledge 

(L X X X V ). All this muft be explained according to the fitnefs o f the thing fo r  

vfe\ fince it is virtually the fame, whether a thing be rendered wholly unfit for

• ufe,
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life, or be totally deftroyed. But a pledge, though rendered unfit for ufe, becomes 

the property of the creditor; for that is reafonable. By the mere ufe o f a pledge 

for cuftody only, intereft is forfeited, as appears from the term “  a pledge for 

cuftody”  in the text of Y a' j n y a w a l c y a  (L X X X IV ) : but it is proper to 

aflert, that intereft is not forfeited by the authorized ufe of a pledge, which 

regularly'(howlA only be kept. In general there is no forfeiture of intereft by 

the authorized ufe of a pledge, which regularly may be ufed. Intereft is for

feited by the employment o f a Have or the like againft his will, though au

thorized by his mafter (L X X X IX ) .  Whether the employment of him be 

authorized or unauthorized, if  an unwilling flave be beaten, a fine fhall be 

paid (XC). If an employable pledge be ufed without the confent of the owner, 

half the intereft is forfeited (L X X X V III). I f  it be ufed againft his confent, 

the whole intereft is forfeited (L X X X V II).

I n the glofs o f C ullu c a b h a t t a  it is ftated, that the text concerns a 

pledge for cuftody only. His meaning has been already explained. A pledge, 

whether fuch as fhould be kept only or fuch as may be ufed, muft not be 

ufed before the ftipulated period expire, or before intereft reach its limit. 

I f  it be ufed, intereft is not valid againft the price of its ufe. The value o f 

the ufe muft be difeharged out of the intereft due. This is confident with 

reafon. If a pledge either for cuftody, or for ufe, be rendered partially unfit 

for ufe, intereft is forfeited in proportion to the injury and damage ’(X C II 

and L X X X IV ). By ftating forfeiture of intereft in proportion to the in

jury or damage, the difparity of forfeiting the whole intereft for trifling da

mage is removed. But thofe, who follow the opinion of the author of the 

M itacjhara, muft affirm, that the whole intereft is forfeited, under the au

thority of the text, however inconfiderable the damage, as well by the ufe 

of a pledge to be ufed, as by that of a pledge for cuftody. This is liable to 

objections. Others fay, if the ufe of the pledge be ftipulated by way of in

tereft, there fhall be no other intereft (X C I). Otherwife, intereft is allowed 

at the rate of an eightieth part and fo forth.

I f the lofs be caufed by the ad  of G od or of the king, what fhould be 

done ? On this point,

, XCIII.
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V r 1 haspati ordains: —  If a pledge be deftroyed by the a£l 
of God or of the king, the creditor fhall either obtain ano
ther pledge, or receive the fum lent together with intereft.

“  B e deftroyed become altogether unfit for ufe.

The Retndcarai

I f the debtor cannot immediately difcharge the debt, he muft deliver ano
ther pledge. If he cannot deliver another pledge, he muft immediately dif

charge the debt: for, without fupplying the word * immediately,’ the alterna

tive of delivering another pledge or paying the debt would be ineffectual. But, 

if he be utterly unable to do either, the debt is from that period unfecured by 

pledge or furety ;  and the creditor fhall receive the proper intereft on fuch debts.

X C IV .

V yasa : — I f the pledge be deftroyed by the a£I of God or
or the k in g , no fa u lt  is b y  any means imputable to the cre
ditor; an d , immediately a fter th e  lo fs  of that pledge, the 
d e b to r  fh a ll  a lw a y s  b e  c o m p e lle d  to pay the debt with in-
terejl, or d e liv e r  a n o th e r  p le d g e .

Sh a l l  be compelled to pay the d e b t ‘  with intereft’ and f immedi

ately’ muft bd fupplied. The particle has the fenfe of “  or,” fince the text

has the fame import with that of V r I h a s p a t i  (X C III).

“  Sh a ll  be compelled to pay the debt;” fhall be required to pay the 
d eb t;  for moft correct fpeakers admit the caufal paffive for certain verbs only, 

fuch as go, ufe, know and the like ;  and the verb give or pay could not 

otherwife be employed in the caufal paffive : it could not be faid, the debtor

fhall be compelled to deliver another pledge. The fame muft be underftood 

alfo in fubfequent phrafes o f  this fo rt  ufed by authors,

X C V .

Na' reda : — W hen a pledge, though carefully preferved, is
S s fpoiled

( 165 )
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fpoiled in c o u rfe  0/ time, another pledge muft be delivered, 
or the amount o f  p r in c ip a l  a n d  in te re jl muft be paid to the 
creditor.

“  Sp o il e d  j”  totally unfit for ufe. “  The amount;”  the fum borrowed 

with intereft: for the purport is the fame with the preceding texts. I f  a 

pledged cow or the like in courfe of time become old, or otherwife ufelefs, 

another pledge muft be delivered.

XCVI.
Y xjnyaw alcya  : —  B y the acceptance o r  a c tu a l pojfeffion  of 

a pledge th e validity o f  th e  c o n tra il is m a in ta in e d . If it be 
fpoiled, though carefully kept, another chattel muft be hy
pothecated, or the creditor muft receive the amount o f

p r in c ip a l  a n d  in te re fl.

“  B y  acceptance alone;”  by aSlualoccupancy alone. By acceptance and 

ufe o f a pledge, not by mere indication.

The D ipacalicd.

« B y  u fe a l lu d in g  to a pledge delivered for ufe. This will be explained 

under the head of the validity of pledges.

** B y  acceptance”  o f a pledge for ufe or cuftody; by aftual pofleffion or 

enjoyment, the hypothecation is rendered complete; not by the mere 

atteftation or execution of a written contract and the like.

The Retndcara.

XCV1I.

C atya"y a n a :— W hen a pledge becomes unfit for ufe or 
perifhes, without any fault on the part of the creditor, the 
debtor {hall be compelled to deliver another pledge; f o r  

he is not exonerated from the debt.

W hen  a pledge becomes unfit for ufe or perifhes, provided that detriment 

. o t
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prdeftru<ftion be not caufed by any fault on the part of the creditor, the debfbf 

{hall be compelled to deliver another pledge; in this cafe the debt is not can

celled by the mere lofs of the pledge* The fage makes that evident. “  Be-i 

caufe”  fliould be fupplied. Becaufe the debtor is not in fuch a cafe exoner-t 

ated from the debt, therefore another pledge mull be delivered, or payment 

be made. A  fimilar glofs is delivered in the Retndcara.

A s for what fome affirm, that if a pledged cow or the like die by accident, 

the creditor’s money and the pledgeor’s property are loft, that is only founded 

on approved ufage not inconfiftent with divine law.

The Retndcara.

A  s im il a r  remark is made in the Chintameni and by B h avad e ' va  and 

others. The meaning is, that the creditor’s lofs, when a pledge is deftroyed 

without any fault on his part, is not confirmed by any fage. But local ufage on 

this point fliould not be abolhhed.

X C V III.

T he V a m cn a  p u r  a n a , cited by the modern V a'chespati and 
by R aghunandana:— A man fliould not negle& the ap
proved cuftoms of diftri&s, the equitable rules of his fa
mily, or the p a r t ic u la r  laws of his race.

X C IX .

In whatever country, whatever ufage has palled through 
fucceflive generations, let not a man there difregard it 5 
fuch u fa g e  is law in that country.

Here it ffiould be remarked, that, if  fome Brdhmana have borrowed mo
ney on a mortgage of his land fituated near a river, and that land be after

wards wafhed away by the river, it is not feen in practice, that the creditor’s 

money is loft. Accordingly, it is faid in the Retndcara, “  a pledged cow or 

the like.”  This is founded on the following practice. A  cow o f finall va

lue dying, the debtor aflerts, «« he did not give fufficient attention to her 

cure i”  the creditor affirms, «  I  gave the propereft remedies.”  On this

queftioa
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qtuflion a decifion could not be palled without minute inveftigaticn. Arbi- 

tiators theiefore mediate and determine, that the lots lhall be borne by both 

parties. This pradice appears to be the ground o f the ufage.

F rom  the expreflion “  perifhes” or dies, it is evident, that, when a 

pledged cow,or the like dies, and from the expreflion “  becomes unfit for 

ufe,” that, when it becomes totally unferviceable, the debtor lhall be com

pelled to deliver another pledge. Although a copper caldron or the like, 

and land or other immoveable property, cannot die, yet, as its total 

deflrudion is fimilar to the death o f  an animal, the fame rule fhould be 

underflood • for, although it be notexprcfsly flated in the texts of V y a ”sa  

and others, fuch is the import of the texts. A s the principal is forfeited, 

when the deflrudion of a pledge is caufed by the fault o f the creditor, be- 

caufe it is in effect the fame with fuch a pledge vitiated; fo, in this cafe alfo, 

another pledge mufl be given, becaufe both are in effeSl the fame. This 

may be inferred from reafoning.

W hy is “  deflroyed,”  in the text o f V ft! h a s p a t i  (X CIII), expounded 

rendered totally unfit for ufe? The anfwer is, tb fliow, that another 

pledge mufl alfo be given, i f  the pledge be rendered totally unfit for ufe. I f  it 

be not deflroyed by the creditor’s fault, from whatcaufe does the lofs happen ?

It mufl be underflood, that the lofs happens by the ad o f G od or o f the 

k in g ; for the purport is the fame with the text of V ya ' sa (XCIV), and- 

with the text c f  V rTh a s p a t i  (XCIII).

T he ad  o f the king is meant o f  pillage by an army, and the like ; the 

a d  of G od intends the fall o f a thunderbolt or the like : and this generally ; 

comprehending the ad  o f an enemy, the conflagration o f a houfe or the 

like, the depredations of robbers and fo forth. On this and other points the 

reader himfelf mufl deduce juft inferences from reafoning.

The R etnacara.

C.
Y ajnyawalcya —Mortgaged land being carried away by

a
i
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a rapid ftream, or being feized by the king, another pledge 
of land rauft be delivered, or the fum lent muft be reftored
to the lender.

T his text is applicable to the cafe of a pledge defiroyed or loft by fra€- 

tujre, theft, combuftion, or the like.
. ‘ ■ * ,

“ Or being feized by the king;” in fom e cafes it ‘may be legally feized 
by the king, to fell it for a fine impofed on the debtor, or becaufe the king 

has not attually given the land, which he had declared an intention o f  giv

ing to the debtor, who is a foldier or the like. Illegally it may happen in 
other cafes alfo.

“  A n o t h e r  p l e d g e o f  land muft be underftood. I f  he do not deli

ver that, the fum borrowed muft be repaid by the debtor with intereft.

The Retnacara.

“  A n oth er  that is, other than the pledge originally delivered. “  A  

pledge of land;3’ this is reafonable: but i f  other land cannot be delivered, 

any other pledge may be given. However, i f  the former pledge were de

livered for enjoyment, he muft now alfo give a pledge adapted to that p u r- 

P °fe• Or> if  that cannot be, he muft give a pledge for confidence only, and 

pay a fum equal to the value of the ufufrudt of the former pledge until the 

debt be difeharged. But if  feparate intereft be paid, and the ufe of the 

pledge be allowed through complacency, by thefe words, “  you may ufe 

the pledge;” in that cafe the value of ufufruft need not be paid.

It is thus evident, that, i f  mortgaged land be deftroyed, the lofs falls on 
the debtor alone. “  Land53 is an inftance only, fuggefting alfo kine, gold, 

and the like. “  Carried away by a rapid ftream33 is merely illuftrative o f a 
lofs happening by the ad  o f G od ; for it has the fame import with the fo l*
. ow in g  text.

C L

Ca"tya yana W hatever pledge has been loft by the a6l
T t . • of
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of God or the king, the debt, for which it was given, (hall
be paid by the debtor to the creditor with intereft.

T he fenfe fuggeftedby this text is, “  whatever pledge,” whether for cuf- 

tody only, as gold or the like, or for ufe, as land or the like, has been lo Jl“  by 

the a<ft of the king,” or o f his officers or the like; or by the aft of G od, as 

carried away by a rapid ftream, or deftroyed by fire, & c. Accordingly it is 

faid in the Retnhcara, “  carried away by a rapid ftream is illuftrative of a lofs 

happening by the a ft o f G od .”  This text (C ) is not quoted in the M i- 

taejhara  and D ipacalica.

C r e d it o r  and lender fignifying the fame, the lofs o f the pledge falls on 

the debtor. This text ordains payment of the debt with intereft; there 

is  not confequently a needlefs repetition of the former text (X C V II). 

However, “  loft”  is merely an inftance of fpoiled and fo forth; for the text 

coincides with that o f  N  a  re d a .

. ■+
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OAr TH E  R E D E M P T IO N  O F P L E D G E S .

W H EN  the debtor, tendering the fum due, claims the releafe of the 

pledge, what fhould be done by the creditor ? A  fmall part only being tend

ered, fhould it be accepted ; or fhould the whole amount of the debt be alone 

acceptedP As to the firft fuppofition,

CII.

V rihaspati ordains:— T he whole amount due to the pled
gee not being paid, he fhall on no account be compel
led to reftore the pledge againft his will, n o r J h a l l  it be ob

ta in e d  f r o m  h im  by deceit or confinement.

“  T he p le d g e e in  the fixth cafe, but with a dative fenfe ; to him, who 

has received the pledge ; namely to the creditor. I f  the whole amount o f 

principal and intereft be not paid to the creditor, he fhall not be compelled 

by the king to reftore the pledge againft his will. A  pledge m ull therefore 

be releafed by the creditor on receipt o f the entire fum due, not on receipt 

o f a part only. I f  the greater part of the whole debt have been difeharged, 

fhall the pledge be retained on account o f the fmaller part, or not ? In an- 

fwer to this queftion the prefent text is propounded. The fage adds, he 

fhall not be forced to reftore it by legal deceit or any other of the modes o f 

recovery.

“  B y  deceit or confinement;”  the firft term is explained by fome, deceit 

or fraud. “  C o n fin e m e n tfittin g  conftantly at his gate, or the like, as will 

be explained. The word “ o r”  is indefinite, alfo fuggefting a law-fuit and 

the like. It fhould not be objected, that from the terms of the definition o f 

law ful confinement (C C X X X IX ) its acceptation is reftrided to payment ob

tained from a debtor. Such a definition, being merely explanatory, is not 

reftridive.

A g a i n ; when a debtor, having delivered a pledge, o f  great value to the

creditor,
l
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creditor, and repenting thereof, wifhes to exchange it for one of lefs value, 

then alfo the exchange muft depend on the confent of the creditor. This 

mull be underftood from parity o f reafoning : as is obferved in the Retndca- 
ra ; ‘ when the whole fum due and fecured by the pledge is paid to the credi

tor, who holds that pledge, then only muft the pledge be releafed, however 

great its value may bed The debtor faying, “  receive fome other pledge, 

and reftore the coftly pledge; with the delivery of the other pledge, I 

w ill give thee a written contract, or caufe the delivery to be attefted 

in this cafe alfo, the king fhall not force the reftoration o f  the pledge by the 

modes of deceit, confinement or the like. Nor fhall the pledge be releafed 

on payment o f a fmall part o f  the debt only. “  Receive fome other pledge 

& c .”  is a fu p p ofed  fpeech of the debtor. In this cafe alfo, the creditor fhall 

not be compelled to reftore the pledge againft his will.

A debt has been Contracted on the mortgage of a piece of land meafuring 

a crofi in circumference ; a part of the debt has been afterwards paid, but the 

land is accidentally carried away by a rapid ftream : this te x t may be expound- 

ed a s  reftraininga creditor, who in that cafe demands a mortgage of land 

meafuring a crofa  in circumference. But the reading is ( chitren a  ra ch itk n a ) 

by painting or dyin3 , and by manufacture, inftead of ( chitren d ch a riten a )  by 

deceit and confinement. Thus, when a pledge of land Or the like muft.be 

delivered to a creditor, who had already received a pledge, the debtor fhall nOt 

be compelled to deliver a pledge for the whole value, fimilar to the former 

pledge of valuable land or the like. In what cafe f  To this the fage replies, 

i f  the debt be not fully paid; that is, if the whole be not paid, but apart be 

paid : if a part be paid “  by painting or dying or by manufacture.” “  By 

d y i n g by the practice of the art of dying filk. ** By manufacture by the 

practice of art in the conftruCtion of a houfe or the like; “  Or” is indefinite; 
and direCt payment by the practice of any other aft is thereby comprehended 

in the text. This is a very modern interpretation.

O r the word “  its” may be fapplied. Thus, a pledge being loft by the 

aCt of G od, another pledge fhould be given to the creditor, who received the 

former pledge; but, if its amount or value have been made good by the debtor 

himfelf in the practice of fome art, as dying or the dike above-mentioned, the 

, debtor

••• > ■ _■ _ /.
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debtor fhall not be compelled by the king, againft his will, to deliver a pledge 

for the whole value, that is, a frefh pledge of great value. It is not affirmed, 

that fuch delivery is requifite. Confequently, the original pledge being loft, 

and the debtor being unable to give another pledge of the fame nature, or 

otherwife make good its value, a pledge of great price has, in the mean time, 

been delivered; the intermediate valuable pledge rnuft be reftored by the 

creditor to the debtor, who claims redemption of that pledge, having after

wards made good the value of the original pledge by the practice of his 
art.

T h i s  is general. The debtor immediately pays fome part of the value 

of the former pledge, and will deliver another pledge at a future time; to 

give confidence therein, he delivers a writing or atteftation: in that cafe alfo 

the rule is the fame. This other expofition follows the glofs of C h a n d e ' s-  

w a r a . But on this conftrudtion, “  by painting or dying, or by manufac

ture, the amount being partly though not fully paid, he Jhall not be compelled 

to deliver a pledge fo r  the whole value" (sw adatti’c 'h ila m *  infiead of 

e d a ttP r fb fc h ild )  is exhibited as the proper reading in fome books. T o ex
patiate would be vain.

O n  the other reading (chitr'endcharitina) the fenfe may b e  the fame; 

for the crude verb “  char" bears the fenfe of “ a<5t,” exhibited in its derivative 

“  d ch «ra"  ufage or practice, and in other infiances. In cither cafe arifing oft 
thefe two interpretations, it mull be affirmed, that, if the debtor tender pay

ment of a part only o f the debt, the creditor need not releafe the pledge; for 

no law ordains, that it fhall be then releafed. According to C h a Nde"sw ar a  

another text of V r ih a s pa t i (CIII) ordains, that a pledge fhall only be re-

leafed when the whole amount o f the debt has been paid. This will be ftated 
hereafter.

S i m p l e  men attribute an atfiive fenfe to the word *« pledgee” in the fixth 

cafe. Thus the conftrudibn is, “  the amount, which fiiould be paid by the

* iZ AhlATK k •“ n0tW?  °rfulIy paid/' inftead of’ " P aid hy ,heman himfelf.” The term i.
, , • ° . WayS “  prccedlng paraSraPhs> but why fhould a new pledge of lefs value be given, if the
aebi have in the mean time been paid i T.

U U . pledgee
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pledgee or creditor, not being delivered, the debtor fliall not be compelled by 

the king, in any of the modes of recovery, by deceit, confinement, and the 

reft, to deliver the pledge to the creditor.” Confequently, if the debtor, 

having executed a contract of hypothecation, has not received the whole loan, 

although he have demanded it, and has therefore obftruaed the enjoyment 

of the pledge, tnis text eftablifhes the rule of decifion on fuch a cafe. It will 

be mentioned, that hypothecation is not valid on a writing alone without en

joyment. 1 hefe interpretations are either founded on the text, or on the rea- 
fon of the law. They fhould all be admitted.

A s to the fecond queftion, ( the whole debt being tendered, mufi it be accept

ed ? ) if the debtor have contradled the debt on an agreement, that the pledge, 

confifling of land or the like, fhall be enjoyed fo long as the principal fum 

remain undifeharged, but that no intereft fhall be paid independent o f  the pledget 

in that cafe, the principal alone being tendered, it muft be accepted. The 
fame fage ordains it.

cm,
Vr i h  a s p a t i  :— W h e n  the debtor, tendering the principal fum, 

demands the pledge, even then it muft be releafed ; other- 
wife, the creditor is criminal.

T his concerns a pledge to be ufed for an indefinite period.

The Retnacara.

“  O t h e r w i s e  j” that is, if he procraftinate, coveting the enjoyment of 

the pledge ; or if he covet and demand other intereft. The following text de

clares an offence as well in regard to pledges for cuftody as others.
♦

C IV .

Y a'jnyawalcya  :— T o the debtor, who comes to redeem his 
pledge, the creditor fhall reftore it or be punifhed as a 
thief; and, if the creditor be dead 0r abfent, the debtor
may pay the debt to his kinfmen, and fhall take back his 
pledge.

“  W ho

r—~ -- ,— _____  __  _
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W ho comes to redeem his pledge j” who approaches the creditor* 

bringing what is due to the creditor, namely the principal fum with or with

out intereft. To him the pledge fhall be reftored by the creditor, after re

ceiving the money from the debtor. Otherwife, if he do not reftore it, he 

is guilty of ftealing the pledge that is, he fh a ll be puni/hed.

C h a n d e ' s w a r a *

If the creditor be dead, or have gone to another country, what muft be 

done? Thefage replies, “  if the creditor be dead or abfent, the debtor may 

pay the money to his kinfmen j” to his fons and the red:; to his heir, or 

to any perfon charged with the fupport of his family : “ and he fhall take 

back the pledge” from the fons and the reft.

“  To his kinfmen y  literally, to his family ; that is, to his fons and 

the reft.

The Retnbcara.

“ To his family j” to his fervant or agent.

The M itacfhara.

S hould the fon or other competent perfon refufe to reftore the pledge, 

then, by the fame reafoning as before, he is guilty of theft. If any dif- 

pute arife concerning the receipt of his property by either party, that muft 

be determined, and the delivery and receipt made good. If a falfe plea be 

fet up, through avarice, by the creditor, he fhall be punifhed as a thief.

If  the fon o f  the pledgee fay, “ I have not power to accept payment of the 

debt without my father’s confent,” what muft be done in fuch a cafe, will 

be mentioned in its p lace. The debtor being dead or abfent, if his fon or 

other heir come to the creditor or to his fon, for the purpofe of paying the 

principal fum with intereft, then alfo, as before, muft the pledge be ref

tored. Such is the unexceptionable method of C h a n d e W a r a .

To the debtor, who comes to redeem his pledge, it muft be reftored by 

the creditor on receiving the principal and intereft.

The D ipacalica<

’ Bur*
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B ut H e l a"y u d h a  expounds the firft half of the tesft of Y a j n y a  w a l -  

c v a (CIV) and the text of Vr i h a s p a t i  (C III), ‘ having mortgaged a vil

lage or the like, on the next day he comes to pay the debt; but the credi

tor, coveting intereft, neither accepts payment of the debt, nor relinquifhes 

the mortgage j in that cafe, he fhall be punifhed as a thief.’ Ultimately 

there is no difference. It is only neceffary, that a pledge be reftored by the 

creditor, on receiving from the debtor the amount then due, namely the 

principal fum with or without intereft. Or, if  the creditor be not at hand, 

the debt mud: be paid to his fon or other reprefentative • and from him mull 

the pledge be received, as abovementioned. H e l a V u d h a , grounding 

his glofs on that of C h a n d e  s w a r a , has in no rcfpedt contradi&ed it.

W hen land is mortgaged on thefe terms, “  this land fhall be enjoyed by 
thee to the end of fuch a period,” the land fhall be enjoyed to the end of 

that period j the debtor cannot compulfively redeem the pledge on the fe« 

cond day after the debt was contracted: for there is no fuch fpecial law, 

and the texts of Vr i h a s p a t i  and others ordain penalties for other cafes.

This appears from the condition, that no definite period have been fixed, 

as ftated in the glofs of C h a ^ de ' s w a r a , “ this concerns a pledge to be 

ufed for an indefinite period.” By H e l a y u d h a ’s expreffion, “ on the fe- 
cond day,” it is intimated, that a debtor may redeem a pledge by the pay

ment of the principal only on the fecond day; on the fubfequent day or la

ter he muff pay the debt with intereft : but, if the ftipulated period be un

expired, he cannot redeem the pledge : for that is fuggefted by the phrafe,

“  on the fecond day,”  and by the condition, as fpecified by C h a n d e s w a - 

r a , that it be unlimited as to tim e ; and that is not contradicted in the 

work o f H e l a V u d h a .

“ T he fecond day” is mentioned, becaufe a pledge maybe redeemed 

on the fecond day by a debtor tendering the principal only without intereft^ 

muft not a pledge be alfo releafed, when a debtor tenders the principal 

with intereft, before the fixed period have expired ? No ;  as it is directed, 

that ftipulated intereft exceeding the rates preferibed by law fhall be paid, 

when it has been exprefsly ftipulated, fo the enjoyment of a pledge is rea- 

fonable for fo long a period as has been exprefsly ftipulated. On this reflec

tion
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tion C h a n d e  S W A R A  has raid, *;« a pledge to b e  ufed for no definite p e 

riod : and this muft b e  acknowledged even by H e l a 'yudha ;  for the fol

lowing text is expounded, “ what has not been held to the clofe of its 
term.”

C V .

V rihaspati W h e n  a houfe or field mortgaged for ufe 
has not been held to the clofe of its term, neither can the 
debtor obtain his property, nor the creditor obtain the 
debt.*

H o w e v e r  two cafes have been Hated by two authors, in which the debt 

may be difcharged by payment of the principal only. Such is the differ
ence.

I f the creditor be dead or abfent, Y a j n y a w a l c y a  has ordained, that 

the pledge may be redeemed by payment of the debt to his fon or other re- 
prefentative. The fame legiflator propounds another cafe.

C V I.

Y a'jnyaw alcya  :— O r appraifed at the value it then bears, 
it may remain with the creditor, exempt from intereft.

T he pledged chattel, then appraifed by men fkilful in valuation, may be 

fixed in the creditor’s pofleffion, with the atteftation of witnefles. Thence 

forward the principal, though not paid, carries no intereft j for the debt is 

in a manner difcharged by the appraifement of the pledge. If the creditor 

be not at hand, the debtor may redeem the pledge from his fons or other 

rep refen ta th es  and pay the debt to them, or he may fix the pledge in the

cieditor s hands at the value it then bears : the particle “ or ” intends this 
alternative.

A n alternative is of two forts, optional or regulated by the law. “  Op

tional may be inftanced in written contrails and atteftation ; at the option

* See the glofs on this text cited again at v. CX V III.

x  X , of



of. the creditor the debt may be delivered with a writing or with an attefta- 

t io n ;“ regulated by the la w "  may be exemplified in dc£/j* quadrupled or 

©dtupled ;  quadrupled, if the loan confiiled of cloths cr the like; o&u- 

pled, if clarified batter and the like were lent: and here an alternative-arifes 

in refpedt of leg a l regulation.

C hajjdiTswara. intends only a regulated cafe. For example; if  the 

creditor be dead, and his fan or other heir be prefent, the pledge may be re

deemed by paying the debt to him only. By parity of reafoning the fame 

m ay be done, if the creditor refide in another country, if he be confined by 

the king, have abfeonded through fear of the king or the like, be afididted 

with difeafe, be infane or the like. Confequently, when a competent cre

ditor is abfent, and his fon or other rep refen tetthe is prefent, if the debtor 
can redeem the pledge from the fon or other reprefentative, and the fon or 
reprefentative can accept payment from the debtor, he may redeem the 

pledge by payment of the debt to that fon or reprefentative. This is one 

cafe. But if the fon or other heir refide abroad with the creditor; or if the 

creditor be dead and his fon or heir refide in another country, or be con

fined by the king, or have abfeonded; or if the fon or heir fay, “  my father* 
who refides in another country, knows all the circumflances, I am totally 
uninformed j” or if the creditor or debtor difpute the m atter; in a/Zthefe 

cafes the debtor mud fix the pledge in the hands of the creditor, appraifed at 
the value it then bears. This is the fecond cafe.

I f he and his family refieje in another country, how fhould mortgaged 
land or the like be fixed in the hands of the creditor ? It is anfvvered,

* through him, who tranfmits the produce of land or the }ike fituated in one 

province, to a creditor refiding in another province, fuch a pledge is enjoya 

ed ; or, in whatever manner the pledge was previoufly pofieffed, even fo it 

may be fixed in his hands’. But this cafe fuppofes the debtor’s wifh to part 

with the pledge by felling if, or to redeem it  by borrowing money elfe- 
where.

T h u s , i f  the creditor be not fo circumftanced, that he can reffore the 

chattel, but the debtor, to fell it, or having borrowed money elfcwhere,

wifhes
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wifihes to redeem the pledge, what muft be done? For this Va j n y a - 

w a l c y a  provides, “ orappraifed, it may remain with the creditor.’*

C h a n d e s w a Ra .

SinCe the creditor is nbt prefent and competent, the debtor’s with can

not be gratified. But, if the debtor have no defire to redeem the p led g e , by 
whofe dcfire fhould the pledge be redeemed ? It muft wait the debtor’s 

Wifh: and his defire to part with the pledge is ineffe&ual without 
fome mode of payment of the debt. It muft therefore wait his Tale of 

the pledge, or his borrowing money elfewhere. This, however, is mere

ly illuftrative; for the fame rule is appofite, if the debtor wilh to  redeefri 
the pledge, having obtained money in alms, by Commerce, or the like.

A l t h o u g h  the pledge cannot be fold to another while the debt remaitis 

undifcharged, fince redemption of the pledge without payment of the debt 

is denied by the text of Va i h a s p a t i  (C II), ftill, if he could give confi

dence to the purchafer by a furety or otherwife, the debtor may have re* 
ceived the price. To fuch a cafe this rule is applicable. The two cafes, 

as mentioned by Y a jn  y a w  a l c y  a  and conne&ed by the word “  or h  which 

intends the regulated alternative, muft be underftood only when the cre
ditor is prefent and competent.

I n the D ip a ca lica , ''Su la pa 'ni obferves, if the pledge for any reafoii 

be not reftored to the debtor, the pledge, appraifcd at its then value, may 
remain in the houfe of the pledgee, exempt from infereft. The expreffion 

“  for any reafon” comprehends other cafes alfo, fuch as that ftated by 

C h a n d e  s w a r a . For example; the creditor is prefent and competent to 

c iv il tranfa&ions, but the pledge, either gold weighing a hundred palas, or 

a horfe which had been feen by many perfons, is at the Creditor’s houfe in 

another province, and he cannot immediately go thither; or a flave or the 

like, delivered as pledge, has gone to another country on bufinefs; in thefe 

cafes, the pledge fhould be appraifed by men converfant with the value of 

things, after learning both from the debtor and creditor, that the gold is urt- 

mixcd with other metals and fa forth, or that fuch is theageorftrength of the 

horfe or flave, and fo forth ; and-the debtor fhould fix the pledge in the

hands
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hands of the pledgee, declaring “  the pledge afcertained at fuch a value by 

appraif<*rs “  and witneflfes, or certified in writing, fhall remain in thy poflefi. 

lion.”  So, in other cafes alfo. Ultimately there is no contradiction be

tween thofe authors. However, the appraisement is made in fuch a cafe by 

defire of the creditor, or debtor, or both. This exhibits a portion o f  the 

fubjehi, which C h a n d k s w a r a  alfo has treated partially.

B u t , if  a period were flipulated, the creditor entertains no fu c h  wifh be

fore the period expire j or, if  he do, he has no right to the ufe of the 

pledge: and intered cannot be forbidden at the will of the debtor. When 

the period has expired, the debtor's option prevails. At his choice the 

pledge may be redeemed, or a value affixed to i t ; for, if he do not then 

redeem it, his property is devefted (C X 1I). But in a cafe unlimited as 

to time, the redemption, or foreclofure, of the mortgage depends folely on 

the will o f the debtor. T o  expatiate would be vain.

H ere  the valuation o f a pledge only is mentioned, not its fale. In this 

cafe, the creditor returning from abroad may reftore the pledge on receiving 

fo much money as was due when the pledge was valued. Herein the Retnacara 

concurs. The fame fhould be underftood in the propofed cafe o f a Have, 

and alfo in other cafes. It fhould be here obferved, that, if the pledged 

(lave or other pawn, having grown old or the like, bears a lefs value when 

the creditor, returning from abroad, refiores the pledge, than was the va

lue at the time o f appraifement, the lofs mull fall on the creditor alone; 

for a value was then affixed merely that the principal may bear no fur ther 

intereft. But if  the value be enhanced by circumdances of feafon or the 

like, the profit does not accrue to the creditor,- for Y a j n y a d a t t a  has 

no true property in the value of a chattel belonging to D eV a d a t t a .

But the lofs falling on the creditor is the confequence of his fault in not then 

redoring the pledge. In this there is nothing incongruous.

I f the value of land or other mortgaged property, which is permanent, be 

reduced from the circumdances of the times or the like, what is the rule ? In 

that cafe alfo the lofs falls on the creditor; fince the debtor may lay, “  the 

value is only now reduced in confequence of a dearth or the like; when I

offered
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offered to redeem the pledge, it bore a greater value.”  By Specifying “  the 

value it then bears,”  the fage intimates generally a poftible lofs falling on the 

creditor;  he does not (la te  Specially, that in Some inftances no lofs falls on the 

creditor. But in fa6t all this mull be underftood of the natural price of com

modities : if  the debtor, redeeming the pledge from the creditor on his return 

from abroad, fell it for a low price through the exigence of his affairs, he is not 

entitled to recover the difference of price from the creditor ; but only when the 

ju ff price is  reduced by circumftances of feafon. This Should be held reafonable.

W hen mortgaged land or the like has been appraifed, by whom Should it 

be enjoyed ? And is a pledged Slave or the like to be employed or not after 

the appraifement ? On thefe doubts it is faid; the ufe and profit of a pledge is 

the intereft on i t ; interest ceafing, it follows, that the u fu fru B  ceafes. If the 

pledge were fuch as might be ufed w ithout detrim ent (fo r  infiance, a tree or the 

like), but if the ufe of it were not authorized, the ufe of it was previously un

lawful ; furely now, after the appraifement, it is u n la w fu l as before. The 

pledge being neverthelefs ufed in the fubfequent period, half the benefit muft 

be paid to the debtor; but ufed though exprefsly forbidden, the whole profit 

muft be made gcod to the debtor. I f  he affent to it, ufufrudt muft be admit

ted as authorized by him. But the expreffion of Y a' jn y a w a l c y a , “  may 

remain with the creditor,” has been expounded, may be fixed in the credi

tor’s poffejfion or enjoyment; fuppofing the cafe where the ufufrudt is not for

bidden. Accordingly XSu' l a p a ' n i  has faid, ‘ the pledge may remain in 

the houfe of the pledgee, exempt from in te re ftn o t, ‘ it may remain in the 

pledgee’s poffejfion or enjoyment.* Thus may the law be concifely ftated.

Y a' j n y a w a l c y a  (X L V I) propounds a form of redemption o f a pledge 

when the creditor is prefent. This te x t concerns the cafe where the thing was 

pledged on thefe terms, “  when the double fum has been received from the 

ufe of the pledge, it Shall be reftored by thee.”  That is, provided intereft 

were Stipulated; elfe the pledge m uft be reftored on payment o f the principal 

only. This is called in the world a voidable pledge.

The R etnucara.

T he very fame import is ftated in the D ip a ca lica . It may be thus ex-
Y y plained j

■ coi5x - • ■ '• ft



ill <sl
( 182 )

plained; a pledge delivered on this flipulation, “ I will redeem thit 

pledge by paying the debt at the clofe of two years,” is a pledge to be re

leafed at a fpecifick term; namely, at the term of two years. In like man- 
%

ner, a pledge ftipulated to be reftored, when twice the amount of the fum 

for which it is lodged fhall be received from the ufe of it, is a pledge to be 

releafed on a fpecifick condition : this is called “  a voidable pledge. ”

“  Provided intereft were ftipulated;” provided it bore filtered:; provided 

intereft were agreed on. “  Elfe,”  i f  no intereft were ftipulated, the pledge 

muft be releafed “  on payment o f the principal only,”  that is, when the 

{ingle fum has been received. Or, i f  the agreement were in this form,

“  enjoy the pledge until the principal fum be p a i d o r  in this form,

“  enjoy the pledge until twice the principal fum be paid”  (provided that 

in the laft cafe the debtor pay intereft out of other effedts) ; the creditor lhall 

enjoy the pledge fo long as the principal fum remain undifcharged.

I f the pledge be ufed, the price o f  it muft alfo be paid*

The M itacjhara.

T he value of the ufe muft be paid to the debtor. Such being the cafe, 

if  the agreement run in this form, “  enjoy the pledge until three times the 

principal be paid,” what is the rule in that cafe? Twice the amount o f 

the principal is alone approved by law: hence the fubfequent ufe of the 

pledge is improper. I f  it be alleged, it is not improper, being of the na

ture o f ftipulated intereft; the anfwer is, even in the cafe of ftipulated inter

red:, the law has not authorized the receipt o f more than double the principal 

paid at once.

CVII.

V ishnu : —  T hat immoveable property, which has been de-* 
livered, re flo ra b le  when the fum borrowed is made good, the 
creditor muft reftore♦ when the fum borrowed has been 
made good.

T h er e  is no difficulty in referring this text to a debt exempt from in

tereft.

. CV III.
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V rihaspati:—W hen land or other immoveable property hai 
been enjoyed, and more than the principal debt has accrued 
therefrom, then, the principal and intereft having been 
realized, the debtor fhall obtain his pledge.

W hen land or the like has been enjoyed, and by that enjoyment more 

than the amount of the principal, that is, intereft, has been received, furely 

the principal fum  has been obtained : repeating this, the fage propounds the 

law, “  the principal and intereft having been realized” &c. The appofition 

is connective. C h ande ' s w a r a  delivers a fimilarglofs. This muft be un- 

derftood only when it was agreed, that the pledge ftiould be reftored after the 

principal and intereft have been realized; for it coincides with the text of 

Y a~j n y a w a l c y a  above cited. The fame legijlator exprefsly declares it.

GIX.

Y a j n y a w a l c y a  :•— W h e n  a debtor mortgages land to his 
creditor, declaring and fpecifying, “ this fhall be enjoyed 
by thee, even though intereft ceafe on becoming equal to the 
principal; ”

2. That pledge fhall be reftored to the debtor, whenever 
the principal and intereft fhall have been received. This 
is declared to be the legal rule concerning pledges for loans 
on intereft.

“  Sp e c i f y i n g  j ”  afcertaining. “  Although intereft have ceafed-” al

though it have reached the limit of intereft, the pledge fhall be neverthelefs 

enjoyed until the principal and intereft be paid.

The Retndcara.

Ir the pledge be delivered with an agreement, that it may be ufed even 

after the period, in which intereft accumulates to its higheft limit, the en

joyment o f it is reafonable even after the period in which the higheft intcr- 

eft accumulates. In anfwer to the queftion, how long may it be ufed ? This

. text
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text particularly ftates, fo long as the principal and intereft are not acquitted by* 

the ufe o f the pledge, the creditor may ufe it. The import of the text may 

be thus ftated on a full confideration of the glofs delivered in the Retncicara.

I t  fhould not be affirmed, that this text concerns only the cafe o f a 

fpecial agreement, and the preceding text (CVIII) the cafe where no 

fpecial agreement has been made : and thus, i f  no period have been 

flipulated, the creditor muft releafe the pledge when the debt is doubled; 

but, in the cafe o f a fpecial agreement, the pledge fhall be enjoyed un

til the debt be difeharged, and the text permits the pledge to be fo long 

enjoyed. The following rule o f  V ishnu denies the redemption of the 

pledge without a fpecial agreement, even though the debt be doubled.

CX.
V ishnu :— Even though the utmoft intereft have accumulat

ed, th e  c re d ito r  n e e d  not r e jlo re  an immoveable pledge, 
without a fpecial agreement.

T he meaning o f the text (CIX ) is this ; when the debtor delivers a 

pledge declaring and fpecifying, “  this land fhall be enjoyed by thee (the 

creditor) even though intereft ceafe on becoming equal to the principal, ”  (for 

the intereft has accumulated toitsutm ojl limit, when intereft ceafes ;) that 

pledge Jh a ll be rejiored, when the principal has been received. It is consequent

ly  fuggefted, that a pledge may be ufed until the principal futn be dif

eharged, even though intereft have regularly ceafed. Or the text (as fome 

remark) may be expounded in a different import. When a pledge is deli

vered with an agreement, that it fhall be enjoyed even though intereft ceafe j 

in that cafe, when the intereft has been received from the ufe o f the pledge, 

it muft be reftored, if  the principal be difeharged out of other funds j but 

i f  not, the pledge may ftill be retained.

CX I.

Y a'jnyawalcya :— But a pledge (hall be enjoyed until ac
tual payment of the debt. *

* See v. CCXXIX.
lF
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if I p a debt, amounting to one hundred fuvernas, be nearly difcharged, but

five fuvernas remain due, the fenfe o f the text is, that fo long as that remain 

unpaid, the pledge Jh a ll be retained. No law directs, that the half or quarter o f 

the pledge lhall be reftored. On the other hand, in the foregoing glofs on 

the text cited from V r i h a s p a t i  (CII), it is not pofitively ordained, that it 

may not be reftored. But this feems a great difparity. I f  any particular prac

tice fubfift in certain countries, it fhould be deemed fatisfadtory. This fhould 

be held by the wife. In fadt, it follows from the condition ftated in the text 

o f V r Th a s p a t i  above cited (CII), “  againft his will,”  that the pledge may 

be reftored if  the creditor confent, and fuch confent is proper in this cafe; 

fince the ufe o f a pledge adapted to a large fum is improper, when a fmall 

fum only remains due.

How is the principal or the intereft liquidated from the ufe o f the pledge P 

The form may be thus ftated : when arable land has been mortgaged, and 

a debt contradted, in the month o f ''Sravana, the produce being gathered in 

the month o iP au fh a , and the intereft due from ''Sravana to M argasirfha*  be

ing liquidated from the price o f that produce, i f  the amount exceed the inter- 

e f ,  the principal may be liquidated; i f  it be deficient, payment will be taken 

from the value of the produce obtained in the following year. I f  it be an

nually deficient, the pledge may be enjoyed for a longer time than fix years 

and eight months, even until the intereft be fully difcharged: afterwards, 

on payment of the principal, the pledge {hall be delivered up. But when the 

cxaft amount of intereft, neither more nor lefs, is obtained from land in the 

month of ‘fya ijh t'ha  (the debt being contrafted on the mortgage of inhabited 

ground, the rent o f  which is payable in that month; a period of thirteen years 

and four months mull be completed: in that cafe the debt is difcharged with 

intereft, on receipt o f half or a part only of the amount o f  rent for the cur

rent year.

T his occurs in the cafe o f legal intereft at the rate of an eightieth part o f  

the principal. But the ufe of a pledge, until the principal fum be paid 

from other funds, occurs in the cafe o f intereft by enjoyment. I f  the prin

cipal be paid in the month of JyaiJh't’ha, the rent of the mortgaged ground

* 'A grahayana.

Z  z  muft
t
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fouft-be received in due proportions by both parties.*' As a pledgee may fX 1 

receive the whole rent in the month of Paujha, when the owner, contract

ing the debt in the month of G artica, mortgages land which affords annual 

rent in the month o f P au fta, but fhall receive the proportion of rent for two 

months ; fo, i f  payment be made, after fome years, in the month o f \Sra- 

vana, he fhall receive the proportionate rent for feven months of the cur

rent year ; that is feven parts o f the whole rent divided into twelve parts.

But if he receive the whole rent, inadvertently, in the month o f Paufha 
o f the firffc year, then deducting a fum fufficient to difcharge-the interefl, 

the furplus fhould be applied to liquidate the principal. In fuch circum- 

ftances, the principal being annually diminifhed, it is fully liquidated in a 

Ihort period. If the land cannot yield fo much rent in a fubfequent year, 

the debtor mull make good the fum from his own funds in conformity with 

the agreement. I f  it produce a furplus, that muft be applied to the liqui

dation of the principal; and interefl fhall not fubfequently be paid on that 

p art o f  the principal,

Y e t , i f  the agreement bore, that the pledge fhall be enjoyed until the 

principal be paid, the fame rule prevails in the cafe of a mortgage o f inha

bited ground ; for, fince rent fhould be daily receivable for the occupancy o f  

the ground, it is proper, that the creditor fhould receive the rent accruing 

from the date of the loan. I f  land or the like be mortgaged, which yields 

rent on account of the produce, receivable by cuftom on a day certain, 

and if  the payment be fettled for the month of Paitfhai then, although the 

whole rent for that year would otherwife have been received, yet, if  the debt 

be paid in the fubfequent month of M argasirjha, it. appears from the reafon of 

the law, that the creditor fhall not receive the rent of that year; fince a day 

has been fet for thepayment o f rent on account of produce, and the land was 

polfeffed by the creditor on that day in the year when the loan was made, but 

had been redeemed before that day in the year when the debt is paid.

Still, however, as an inconfiflency would occur in practice, becaufe no in

terefl would be received, when a debt, contrafled on the fecurity of fuch a 

mortgage in the month o f M agha, was difcharged in the earlier month of

* .Because the full amount o f intereft was realized in the eighth month of the feventh year.

M drgaPirfha,
t


